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CASES 

ARGUED  AND  DETERMINED 

IN  THX 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


SBOUHITI  NAT.  BANK  OF  SIOUX  OITT,  IOWA,  y.  OLD  NAT.   BANK 
OF  BATTLE  CBEBK.  MICH. 

(CiTcnlt  Conrt  of  Appeals,  Blgbtb  Circuit    Febmary  22,  1917.) 

No.  4688. 

1.  Tbiai.  «=>396(5)-*-FiNDiNes  of  Fact — C1.TIHATK  Facts. 

In  an  action  by  the  payee  of  a  draft  drawn  by  a  bank  aa  a  remittance 
of  the  amount  collected  on  notes  sent  by  the  payee  for  collection,  findings 
that  the  drawer  accepted  checks  drawn  by  an  Insolvent  corporation  In 
favor  of  the  maker  of  the  notes  as  an  unconditional  deposit,  and  not 
merely  for  collection,  and  that  the  maker  and  the  bank  intended  that 
the  check  drawn  by  the  maker  In  the  bank's  favor  in  payment  of  the  notes 
should  be  honored  In  the  usual  course,  and  charged  to  the  account  of  the 
maker  on  the  books  of  the  bank,  were  findings  of  ultimate  facts,  which 
the  court  was  empowered  to  make. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  f  931.] 

2.  Appeal  and  Bbbob  4=3967(2) — RBvncw — Findings  bt  Coubt — Action  at 

Law. 

Whether  the  trial  court's  findings  are  supported  by  the  agreed  facts 
and  the  additional  evidence  is  a  question  of  fact  on  the  weight  of  the 
evidence,  which,  In  a  trial  of  an  action  at  law  by  the  court,  the  national 
courts  are  forbidden  to  review  by  Const  Amend.  7,  and  Bev.  St  fi  649, 
700  (Comp.  St  1916,  SS  1587,  1668). 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i  3893.] 
8.  APPEAI.  AND  Ebkob  «=o209(1),  268(1) — Pbesbnting  Questions  Bkiaw — Bvi- 

DKNCE  to   SUPPOBT   FlNDmOS. 

The  question  whether  there  was  any  substantial  evidence  to  sustain 
the  findings,  which  Is  the  wily  question  as  to  the  relation  of  the  evidence 
to  the  findings  reviewable  by  a  federal  appellate  court,  can  be  reviewed 
only  when,  by  motion,  objection,  or  request  for  a  declaration  of  law,  or 
some  like  action,  it  was  presented  to  and  decided  by  the  trial  court  and 
an  exception  to  the  ruling  taken  and  allowed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {}  1290, 
1596,  1604.] 
4.  Banks  and  Bankinq  €=3127 — Deposit — Conditionai.  ob  Absolute  De- 
posit. ' 

A  depositor  and  his  bank  may  agree  that  checks  or  drafts  on  other 
banks,  which  he  deposits,  shall  immediately  become  the  property  of  the 
bank,  or  that  the  bank  shall  hold  them  and  continue  the  credit  to  him 
only  on  condition  that  they  are  paid  in  the  regular  course  of  business. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  f }  301, 
310.] 
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6.  Banes  and  Banking  9s>123 — Deposit — ^Absoi.i7TE  Deposit. 

A  cnstomer,  who  deposits  checks  or  drafts  on  other  banks  with  his 
bank,  which  gives  him  credit  In  his  general  account  subject  to  check, 
thereby  transfers  the  title  to  the  checks  or  drafts,  and  renders  the  bank 
Ms  debtor  to  the  amount  thereof,  In  the  absence  of  an  agreement  to  the 
contrary. 

[Ed.  Kote.— SV>r  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  gg  303, 
308,  311.] 

6.  Banks  and  Bansinq  «=»127 — ^Dbfobits — Absolute  Deposit — Evidence. 

Where  four  checks  on  other  banks  were  accepted  by  the  depositor  bank 
and  placed  to  the  credit  of  the  depositor,  subject  to  Its  check,  without  any 
special  agreement,  and  the  depositor  bank  honored  checks  on  the  ac- 
count to  an  amount  exceeding  the  account,  aside  from  the  checks  deposited 
In  payment  of  notes  held  by  the  bank  for  collection,  which  notes  It  can- 
celed and  delivered  to  the  depositor,  the  checks  deposited  became  the 
absolute  property  of  the  bank,  notwithstanding  the  testimony  of  the  bank 
officers  that  they  Intended  to  give  a  credit  for  them  conditioned  on 
payment  In  due  course. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  g| 
304,  310.] 

7.  Banks  and  Banking  «=>142 — Honobing  Checks — Estoppel. 

A  bank,  which  honors  or  pays  a  check  of  a  depositor  In  the  mistaken 
belief  that  his  credit  is  larger  than  it  in  fact  is,  or  In  the  hope  or  mis- 
taken belief  that  checks  whidi  It  has  credited  to  his  account  will  be  paid, 
is  estopped  as  against  the  owner  of  the  check  from  revoking  or  avoiding 
such  payment,  since  the  bank  may  know  the  state  of  its  own  accounts, 
which  the  owner  of  the  check  cannot  know,  and  since  any  other  rule 
would  result  in  intolerable  delay,  uncertainty,  and  confusion  In  commer- 
cial transactions. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  Jg 
410-413.] 

8.  Banks  and  Banking  <8=»183 — Payment  of  Notes — ^Acceptance  of  Check 

OF  Makes. 

Where  a  bank,  to  whom  notes  of  a  depositor  have  been  sent  for  collec- 
tion, accepts  the  depositor's  check  in  payment  thereof,  cancels  the  notes, 
and  surrenders  them  to  the  depositor,  and  draws  and  malls  Its  draft 
for  the  proceeds  of  the  notes,  less  Its  commission,  there  is  an  absolute 
payment  of  the  notes,  which,  as  against  the  payee,  the  bank  cannot  re- 
voke, so  as  to  be  relieved  of  liability  on  its  draft. 

[Ed.  Note. — For  other  cuses,  see  Banks  and  Banking,  Cent  Dig.  gg  5S7- 
670.] 

9.  BifNKS  AND  Banking  €=9l71(2) — Agbnot  fob  Coli,e(7iion — Notes  Patablb 

AT  Bank. 

When  a  bank  at  which  notes  axe  payable  accepts  an  agency  from  the 
owner  to  collect  them,  It  is  bound  to  preserve  for  him  every  right  he 
would  have  had,  If  another  party  had  accepted  and  performed  with  rea- 
sonable diligence  the  duty  of  such  agent,  and  cannot  defeat  an  action 
on  its  draft,  which  could  not  be  defeated  by  another  agent,  who  had 
made  the  collection  under  similar  circumstances. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  gg 
598,  607,  tS08,  613-615.] 

In  Error  to  the  Distri<it  Court  of  the  United  States  for  the  Northern 
District  of  Iowa;   Wilbur  F.  Booth,  Judge. 

Action  by  the  Old  National  Bank  of  Battle  Creek,  Mich.,  against 
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the  Security  National  i^ank  of  Sioux  City,  Iowa.    Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

This  Is  an  action  by  the  Old  National  Bank  of  Battle  Creek,  Mich.,  against 
the  Security  Natlcmal  Bank  of  Sioux  City,  Iowa,  on  the  latter's  draft  in  favor 
of  the  former  for  $4,670.37  on  the  Continental  &  Coniinerclal  National  Bank  of 
Chicago,  which  was  Issued  and  mailed  to  the  plaintiff  on  August  1,  1913,  was 
duly  presented  for  payment  and  protested,  but  never  paid,  and  the  action  le- 
snlted  In  a  Judgment  for  the  drawee  for  the  amount  of  the  draft,  interest,  and 
costs.  The  defense  was  that  the  draft  had  been  Issued  and  mailed  to  the  plain- 
tiff by  the  Security  Bank  for  the  purpose  of  transmitting  to  the  plaintiff  the 
proceeds  of  the  collection  of  4  promissory  notes  made  by  the  Western  Imple- 
ment Company,  a  partnership,  In  business  at  Sioux  City,  payable  to  the  order 
of  the  Michigan  Buggy  Company,  a  corporation  of  Michigan,  indorsed  by  the 
latter,  discounted  by  the  plalntift,  and  sent  by  it  to  the  Security  Bank,  at 
which  they  were  payable,  for  collection.  The  case  was  trl?d  by  the  court 
under  a  stipulation  that  the  jury  was  waived,  that  the  statement  embodied  In 
the  stipulation  was  "a  statement  of  all  the  facts  material  to  the  Issues  Involv- 
ed in  the  case,"  that  the  court  might  make  special  findings  which  should 
embody  the  facts  stipulated,  "and  also  such  material  facts  as  the  court  may 
find  from  the  testimony  of  certain  witnesses."  The  court  made  33  special 
findings  of  fact  It  is  conceded  that  the  first  31  are  sustained  by  the  agreed 
facts;  the  thirty-second  and  thirty-third  findings  are  challenged,  on  the 
ground  that  they  are  not  supported  by  the  stipulation  and  the  evidence,  and 
upon  this  ground,  and  upon  the  ground  that  the  findings  of  facts  are  insufii- 
dent  to  sustain  the  Judgment,  a  reversal  is  sought.  Laying  aside  the  2  find- 
ings assailed,  the  first  31  disclose  these  facts : 

The  Michigan  Buggy  Company  was  a  corporation  manufacturing  and  selling 
automobiles,  with  its  principal  place  of  business  at  Kalamazoo,  Mich.,  and 
the  Western  Implement  Company  was  a  copartnership  selling  automobiles  and 
having  its  principal  place  of  business  at  Sioux  City,  Iowa.  After  March  1, 
1913,  and  until  some  time  in  August  of  that  year,  it  was  engaged  in  re- 
ceiT^ig,  on  consignment  from  the  Michigan  Company,  automobiles  for  sale 
by  it  About  March  1,  1913,  the  Implement  Company  made  and  delivered  to 
the  Michigan  Buggy  Company  its  4  promissory  notes,  aggregating  $4,675.07, 
payable  to  the  order  of  that  company,  at  the  Security  Bank,  on  August  1,  1913. 
These  notes  were  made  and  delivered  by  the  Implement  Company,  without 
consideration,  for  the  accommodation  of  the  Michigan  Company;  but  they 
were  in  form  regular  commercial  paper,  and  none  of  the  parties  in  Interest 
,  in  this  suit,  except  the  Implement  Company  and  the  Michigan  Company,  had 
*  any  notice  that  they  were  accommodation  paper  until  after  the  transactions 
which  conditioned  the  rights  of  the  parties  to  this  suit  were  completed.  Prior 
to  July  19,  1913,  the  Michigan  Company  indorsed  and  transferred  these  notes 
to  the  plaintiff,  which  discounted  them  in  good  faith  for  value.  The  plaintiff 
mailed  them  to  the  Security  Bank  for  collection,  and  that  bank  received  them 
on  July  21,  1913.  The  Implement  Company  had  made  like  accommodation 
notes  for  the  Michigan  Company  to  the  amount  of  about  $240,000,  but  neither 
the  plaintiff  nor  the  Security  Bank  had  notice  of  this  fact. 

For  about  three  years  before  August  1,  1913,  the  Implement  Company  had 
been  and  was  a  customer  of  the  Security  Bank,  and  as  such  had  been  ac- 
customed to  deposit  with  that  bank  checks  of  the  Michigan  Company  on  other 
banks,  and  to  receive  credit  for  them  by  that  bank  when  they  were  deposited, 
and  all  such  checks  so  deposited  prior  to  July  30,  1913,  had  been  paid  in  the 
regular  course  of  business.  On  July  30,  1913,  the  Michigan  Company  was 
Insolvent;,  but  none  of  the  other  parties  to  these  transactions  had  any  notice 
of  that  fact  until  after  the  acts  which  fixed  their  rights  herein  had  been  per- 
formed. On  July  26,  1913,  the  Michigan  Company  sent  to  the  Implement  Com- 
pany 4  checks,  aggregating  $33,389.38,  signed  by  itself,  payable  to  the  order 
of  the  Implement  Company,  2  on  banks  in  Kalamazoo,  Mich.,  and  2  on  banks 
In  New  York,  with  Instructions  to  pay  from  the  proceeds  thereof  the  four 
notes  owned  by  the  plaintiffs  and  other  like  accommodation  notes  that  were 
payable  at  the  Security  Bank  on  August  1, 1913.    The  Implement  Company  re- 
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ceired  these  checks  In  the  afternoon  of  July  30,  1913,  deposited  them  to  Its 
credit  in  the  Security  Bank,  which  received  them,  <yedited  them  to  the  Im- 
plement Company  in  its  general  account,  which  was'^ubject  to  checks  of  the 
Implement  Ck)mpany,  and  gave  that  company  its  duplicate  deposit  slip,  show- 
ing a  credit  to  the  Implement  Ck>mpany  of  the  aggregate  <amount  of  these 
cheeks.  On  the  same  day  the  Security  Bank  indorsed  each  of  these  checks 
with  tl)e  words  "Prior  indorsements  guaranteed,"  and  with  an  oMer  to  pay  it 
to  the  bftnk  to  which  it  sent  it,  and  mailed  the  2  checks  on  the  Kalamazoo 
banks  to  the  National  Bank  of  the  Republic  at  Chicago,  and  the  2  drawn  on 
New  York  banks  to  the  National  City  Bank  of  New  York,  for  collection. 

On  the  inside  cover  of  the  passbook  which  had  theretofore  been  famished 
to  the  Implement  Company,  and  which  it  was  accustomed  to  use  In  making  its 
deposits,  was  this  printed  notice:  "Notice:  Checks,  drafts,  and  other  papers 
received  by  us  on  deposit  or'  f  vc  collection  are  taken  at  the  depositor's  risk 
only  until  we  have  received  actual  payment.  We  assume  no  responsibility 
for  neglect  or  default  of  collecting  agents.  We  reserve  the  right  at  our  dis- 
cretion, wlthout'UablUty,  to  forward  items  direct  to  drawee  bank  for  returns." 
At  the  time  the  4  checks,  aggregating  $33,389.38,  were  deposited,  the 
account  of  the  Implement  Company  showed  a  credit  balance  of  only  $2,074.63, 
and  there  were  checks  outstanding  more  than  sutticient  to  absorb  It  After 
the  deposit  of  the  4  checks,  and  the  deposit  of  another  Item  of  $4,166.15,  and 
the  deduction  of  a  check  of  $S7  paid,  there  appeared  on  the  books  of  the  bank 
at  the  close  of  business  on  July  30,  1913,  and  at  the  opening  of  business 
on  July  31,  1913,  a  credit  balance  to  the  Implement  Company  of  $39,543.1& 
Checks  were  drawn  on  this  account  and  deposits  made  at  wlU  by  the  Imple- 
ment Company,  and  on  the  opening  of  business  on  August  1,  1913,  there  ap- 
peared on  the  books  of  the  bank  a  credit  balance  to  the  Implement  Company 
of  $38,269a3.  In  the  absence  of  the  credit  of  the  4  checks  made  by  the  Michi- 
gan Company,  the  Implement  Company  had  not  a  sufficient  balance  on  the 
books  of  the  bank  to  warrant  the  payment  of  the  4  notes  owned  by  the  plain- 
tiffs, or  any  like  accommodation  paper  made  by  the  Implement  Company,  nor 
had  the  Implement  Company  sufficient  property  to  pay  Its  accommodatloa 
paper,  or  any  substantial  percentage  of  it 

On  August  1,  1013,  Mr.  Braskamp,  one  of  the  members  of  the  partnership 
the  Implement  Company,  brought  into  the  Security  Bank  the  check  of  the  Im- 
plement Company  cm  that  bank  for  $i;2,932.50  to  take  up  and  pay  14  of  its 
accommodation  notes  due  on  that  day.  Mr.  Cummlngs,  the  assistant  cashier  of 
the  bank,  however,  informed  him  that  the  bank  bad  19  such  notes  for  col- 
lection, that  he  (Cumniings)  had  prepared  drafts  for  them,  and  asked  him  to 
give  the  bank  the  check  of  the  Implement  Company  for  $20,818.15.  Thereupon 
Mr.  Braskamp  gave  to  the  bank  the  check  of  the  Implement  Company  upon . 
the  bank,  payable  to  the  bank,  for  $20,818.15,  in  payment  of  the  19  notes,  4 
of  which  were  the  notes  owned  by  the  plaintiff.  The  bank  on  receipt  thereof 
believed  the  Michigan  Company's  4  checks  had  been  or  would  be  paid,  charged 
the  $20,818.15  to  the  Implement  Company  on  its  books,  stamped  each  of  the 
19  notes  paid,  and  surrendered  them  to  their  maker,  the  Implement  Com- 
pany. Thereupon  the  Security  Bank  took  from  the  proceeds  of  the  4  notes 
owned  by  the  plaintiff  Its  usual  commission  for  collection,  drew  the  draft  In 
suit  for  the  balance  of  the  proceeds,  and  caused  it  to  be  mailed  to  the  plaintiff 
in  the  usual  course  of  business,  some  time  after  4:30  p.  m.,  on  the  train 
from  Sioux  City  to  Chicago,  due  to  leave  Sioux  City  at  4 :50  p.  m.  on  August 
1,  1913.  Before  the  draft  was  mailed,  the  books  of  the  bank  had  been  closed 
for  the  day,  and  the  transaction  had  been  closed  on  those  books. 

There  were  other  accommodation  notes  of  the  Implement  Company,  like 
those  of  the  plaintiff,  in  addition  to  the  19  which  it  paid  with  its  check  for 
$20,818.15,  which  were  payable  at  the  Security  Bank  on  Angust  1,  1913,  and 
which  the  Michigan  Company's  checks  for  the  $33,389.38  were  sent  to  cover, 
and  the  Implement  Company  on  August  1,  1913,  made  and  delivered  to  the 
following  named  banks,  respectively.  Its  checks  on  the  Security  Bank  in  pay- 
ment of  some  of  those  notes,  to  wit:  Its  check  for  $943.15,  payable  to  the 
order  of  the  Iowa  State  Savings  Bank,  in  payment  of  1  such  note;    its 
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iiiect  for  ^,424.63,  payable  to  tbe  order  of  the  Northwestern  National  Bank, 
in  payment  of  3  of  such  notes;  and  Its  cheek  for  $1,250.44,  payable  to  the 
order  of  the  Live  Stock  National  Bank,  In  payment  of  1  such  note.  All  these 
diecks  were  presented  to  the  Security  Bank  through  the  Sioux  City  clearing 
boose,  and  were  honcnred  and  paid  by  that  bank  on  tbe  Ist  day  of  August,  1913, 
and  at  the  close  of  business  that  day  the  credit  balance  of  the  Implement 
Company,  increased  as  it  had  been  by  the  $33,389.38  credit  given  by  the  4 
Michigan  Company's  notes,  was  reduced  by  checks  of  the  Implement  Com- 
pany charged  against  it  that  the  bank  had  honored  to  $9,736.99.  After  the 
bank  had  closed,  and  the  draft  to  the  plalntltF  had  been  mailed,  and  on  August 
1,  1913,  the  Security  Bank  received  notice  by  telegraph  that  the  diecks  of 
the  Michigan  Company  on  the  banks  in  Kalamazoo  were  dishonored.  There- 
npon  It  took  away  from  the  Implement  Compeiny  the  accommodation  notes 
which  it  had  canceled  and  surrendered  to  it,  caused  the  4  notes  that  had  been 
formerly  held  by  the  plaintiil  to  be  protested  on  August  2,  1913,  and  then 
mailed  them  to  the  plalntUC,  whereupon  the  latter  replied  that  it  considered 
them  paid,  and  that  It  held  them  subject  to  tbe  order  and  disposition  of  the 
Security  Bank.  None  of  the  4  checks  of  the  Michigan  Company  were  ever 
paid,  and  that  company  wad  adjudged  a  bankrupt. 

Tbe  facts  whidi  have  been  recited  are  derived  from  the  first  81  findings  ot' 
fact  of  the  court  below,  and  there  are  no  other  facts  found  by  it  of  suffi- 
cient materiality  to  modify  or  affect  the  conclusion  which  the  recited  facts 
compeL  In  the  bill  of  exceptions  found  in  the  record  there  appears,  in  addi- 
tion to  the  stipulation  of  the  agreed  facts,  the  testimony  of  Mr.  Manley,  the 
president  of  the  Security  Bank,  that  he  was  familiar  with  the  transaction; 
that  he  knew  that  tbe  Implonent  Company  relied  upon  tbe  4  checks  of  the 
Mlfhigsn  Company  to- pay  Its  notes;  that  the  bank  relied  on  the  payment  of 
those  checks  when  It  honored  the  check  of  the  Implement  Coippany  on  it 
for  the  $20,818.15,  marked  Its  19  notes  paid,  and  delivered  them  to  their 
maker;  that  he  never  intended  the  receipt  and  payment  of  the  check  as  an 
absolute  payment  of  the  notes ;  and  that  he  did  not  intend  to  extend  credit  to 
the  Implement  Company.  There  is  also  found  In  the  bill  of  exceptions  the  tes- 
timony of  Mr.  Cummings,  the  assistant  cashier  of  the  bank,  who  conducted 
the  transaction  of  the  payment  of  the  notes  with  the  proceeds  of  the  check  for 
$20,818.15,  that  he  did  not  personally  receive  the  4  checks  of  the  Michigan 
Company  for  the  $33,389.38,  that  he  had  in  the  past  received  Instructions  not 
to  extend  credit  to  the  Implement  Company,  that  when  he  received  the 
$20,818.15  he  knew  of  tbe  previous  deposit  of  tbe  4  checks  of  tbe  Michigan 
Company,  and  tliat  they  relied  for  absolute  payment  of  the  notes  surrendered 
to  the  Implement  Company  that  day  upon  the  payment  of  tbe  checks  of 
tbe  Michigan  Company. 

The  thirty-second  and  thlrt^-tUrd  findings  of  fact  made  by  tbe  court  be- 
low, which  are  challenged  by  counsel  for  the  Security  Bank,  were  these: 

"(32)  That  the  4  checks  received  from  the  Michigan  Buggy  Company  which 
were  placed  in  the  defendant  bank  July  30,  1913,  by  the  Western  Implement 
Company,  as  set  forth  in  findings  8  and  9,  were  placed  there  as  a  deposit  and 
received  by  said  bank  as  a  deposit,  and  that  it  was  the  intention  and  under- 
standing of  both  the  Western  Implement  Company  and  the  defendant  bank  at 
that  time  that  said  deposit  was  not  for  collection  merely,  but  was  uncondition- 
al and  subject  to  check  by  the  Western  Implement  Company. 

"(33)  That  the  drawing  of  the  check  for  $20,818.15  by  the  Western  Imple- 
ment Company  on  the  defendant  bank  August  1,  1913,  and  the  delivery  thereof 
to  said  bank,  and  the  receipt  thereof  by  said  bank,  as  set  forth  in  finding  17, 
were  all  done  with  the  intention  and  understanding,  on  the  part  of  both  said 
Western  Implement  Company  and  said  bank,  that  said  bank  should  honor  said 
check  in  nsual  course,  should  charge  the  same  to  the  account  of  the  Western 
Implement  Company,  and  out  of  the  moneys  then  standing  to  the  uncondition- 
al credit  of  said  Western  Implement  Company  on  tbe  books  of  the  bank,  said 
bank  should  i)ay  the  notes  of  the  Western  Implement  Company  then  in  the 
hands  of  the  defendant  bank  for  collection,  including  the  notes  sent  by  the 
plaintiff  bank." 
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George  C.  Scott  and  John  R.  Carter,  both  of  Sioux  City,  Iowa 
(Wm.  Milchrist,  H.  W.  Pitkin,  H.  W.  Brackney,  and  Homer  B.  Carter, 
all  of  Sioux  City,  Iowa,  on  the  brief),  for  plaintiff  in  error. 

C.  M.  Stilwill,  of  Sioux  City,  Iowa  (D.  C.  ShuU,  F.  E.  Gill,  and  J. 
U.  Sammis,  all  of  Sioux  City,  Iowa,  on  the  brief),  for  defendant  in 
error. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SANBORN,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2] 
The  judgment  in  this  case  is  challenged  on  the  grounds  that  the  court's 
thirty-second  and  thirty-third  findings  of  fact  should  be  disregarded, 
because  they  are  not  findings  of  ultimate  facts,  and  are  not  sustained 
by  the  agreed  facts  and  the  evidence,  and  that  the  court's  findings  of 
fact  are  insufficient  to  support  the  judgment.  But  repeated  perusals  of 
all  the  findings  of  fact  and  all  the  evidence  in  this  case  leave  no  doubt 
that  findings  32  and  33  are  findings  of  ultimate  and  material  facts, 
which  the  court  was  empowered  by  the  acts  of  Congress  and  by  the 
stipulation  of  the  parties  to  deduce  from  the  agreed  facts  and  the  evi- 
dence, and  to  make.  Whether  or  not  they  are  supported  by  the  agreed 
facts  and  the  evidence  is  the  question  whether  or  not  they  are  sustained 
by  the  weight  of  the  evidence,  and'  that  is  a  question  of  fact,  which,  in  a 
trial  of  an  action  at  law  by  the  court,  as  in  the  trial  of  such  an  action  by 
a  jury,  the  national  courts  are  forbidden  by  the  Constitution  and  the 
law  to  review.  Seventh  Amendment  to  the  Constitution ;  Rev.  Stat.  U. 
S.  §§  649,  700  (Comp.  St.  1916,  §§  1587,  1668);  Barnsdall  v,  Walte- 
meyer,  142  Fed.  415,  417,  73  C.  C.  A.  515,  517. 

[3]  The  only  matter  invoking  the  relation  of  the  admissible  evi- 
dence to  the  findings  of  fact  of  the  court  in  an  action  at  law  that  is 
reviewable  by  a  federal  appellate  court  is  the  question  of  law  whether 
or  not  there  was  any  substantial  evidence  to  sustain  the  findings,  and 
that  question  may  be  reviewed  only  when  by  motion,  objection,  request 
for  a  declaration  of  law,  or  some  like  action,  that  special  issue  has  been 
presented  to  and  decided  by  the  trial  court,  and  an  exception  to  its 
ruling  has  been  taken  and  allowed,  before  the  trial  is  concluded.  No 
such  motion,  objection,  or  request  was  made  in  the  court  below,  that 
court  consequently  made  no  ruling  upon  it,  and  no  exception  was  tak- 
en to  any  such  ruling,  and  the  question  of  law  whether  or  not  there 
was  any  substantial  evidence  in  the  stipulation  of  facts  and  the  testi- 
mony to  sustain  any  of  the  findings  of  fact  is  not  here  for  review. 
U.  S.  Fidelity  &  Guaranty  Co.  v.  Bd.  of  Comm'rs,  145  Fed.  144,  150, 
151,  76  C.  C.  A.  114,  120,  121,  and  cases  there  cited;  Wear  v.  Im- 
perial Window  Glass  Co.,  224  Fed.  60,  63,  139  C.  C.  A-  622,  625 ;  Fel- 
ker  V.  First  National  Bank,  196  Fed.  200,  202,  116  C.  C.  A.  32,  34. 
Moreover,  if  that  question  had  been  presented,  the  agreed  facts  and 
the  evidence  would  have  compelled  the  conclusion  that  tiiere  was  there- 
in substantial  evidence  of  the  facts  found  in  findings  32  and  33.  Those 
findings,  therefore,  may  not  be  set  aside  or  disregarded. 

It  is  contended  that  the  findings  of  fact  are  insufficient  to  support  the 
judgment,  because  under  the  facts  found  (1)  the  deposit  by  the  Imple- 
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ment  Company  with  the  Security  Bank  of  the  4  checks  of  the  Michi- 
gan Company,  aggregating  $33,389.38,  and  the  crediting  of  that  amount 
by  the  bank  to  the  account  of  the  Implement  Company  subject  to  its 
checks  on  July  30,  1913,  was  not  an  absolute  credit,  but  a  credit  on  con- 
dition that  the  Michigan  Company's  checks  should  be  paid  in  the  reg- 
ular course  of  business ;  (2)  that  the  presentation  to  the  Security  Bank 
by  the  Implement  Company  of  its  check  on  that  bank,  payable  to  that 
bank,  for  $20,818.15,  the  acceptanfce  by  that  bank  of  that  check,  and 
its  charge  of  the  amount  of  it  to  the  account  of  the  Implement  Com- 
pany, its  payment  of  the  4  notes  of  the  Implement  Company  owned  by 
the  plaintiff,  which  the  Security  Bank  held  for  collection,  its  stamping 
of  those  notes  paid,  its  surrender  of  them  to  their  maker,  and  its  send- 
ing to  the  plaintiff  of  its  draft  for  the  proceeds  thereof,  less  its  com- 
mission for  collection,  on  August  1,  1913,  did  not  constitute  an  absolute 
payment  of  the  notes,  or  remittance  of  their  proceeds,  but  left  that 
payment  and  remittance  subject  to  revocation  at  the  will  of  the  Security 
Bank  in  case  the  4  checks  of  the  Michigan  Company  were  not  paid; 
and  (3)  that,  as  the  checks  of  the  Michigan  Company  were  not  paid,  the 
Security  Bank  rightfully  revoked  the  payment  of  the  notes,  and  the 
execution  and  delivery  of  its  draft,  and  is  not  liable  thereon.  In  sup- 
port of  these  propositions  counsel  cite,  and  the  court  has  carefully  read 
and  thoughtfully  considered,  Bellevue  Bank  v.  Security  National  Bank, 
168  Iowa,  707,  150  N.  W.  1076;  Inter-State  National  Bank  v.  Ringo, 
72  Kan.  116,  122,  83  Pac.  119,  3  L.  R.  A.  (N.  S.)  1179,  115  Am.  St, 
Rep.  176;  Merchants'  National  Bank  v.  National  Bank  of  the  Common- 
wealth, 139  Mass.  513,  2  N.  E.  89;  Steinhart  v.  National  Bank,  94  Cal. 
362,  29  Pac.  71 7,"  28  Am.  St.  Rep.  132;  Second  National  Bank  v.  Cum- 
mings,  89  Tenn.  609,  18  S.  W.  115,  118,  24  Am.  St.  Rep.  618;  St. 
Louis  &  San  Francisco  Ry.  Co.  v.  Johnston,  133  U.  S.  566,  10  Sup.  Ct. 
390,  33  L.  Ed.  683;  Goshom  v.  Murray  (D.  C.)  197  Fed.  407;  Stapyl- 
t<m  V.  Cie  des  Phosphates  de  France,  88  Fed.  53,  31  C.  C.  A.  383; 
City  of  Somerville  v.  Beal  (C.  C.)  49  Fed.  790;  Beal  v.  City  of  Somer- 
viUe,  50  Fed.  647,  1  C.  C.  A.  598,  17  L.  R.  A.  291 ;  Griffin  v.  Erskine, 
131  Iowa,  444,  109  N.  W.  13,  9  Ann.  Cas.  1193;  Dille  v.  White,  132 
Iowa,  327,  332, 109  N.  W.  909, 10  L.  R.  A.  (N.  S.)  510;  Blake  v.  Ham- 
ilton Dime  Savings  Bank  Co.,  79  Ohio  St  189, 87  N.  E.  73,  74, 20  L.  R. 
A.  (N.  S.)  290,  128  Am.  St.  Rep.  684,  16  Ann.  Cas.  210. 

The  opinions  in  the  first  four  cases  and  in  some  of  the  others  cited 
tend  strongly  to  sustain  the  propositions  of  counsel,  but  a  searching  ex- 
amination and  consideration  of  the  decisions  of  the  Supreme  Court  of 
the  United  States  and  of  many  other  courts  has  convinced  that  those 
o{Mnions  are  based  upon  views  of  the  commercial  law  at  variance  with 
those  of  the  Supreme  Court,  which  are  in  themselves  controlling  in  this 
court,  and  which,  in  our  opinion,  are  sustained  by  the  more  convincing 
reasons  and  the  greater  weight  of  authority.  The  issues  of  law  which 
condition  the  decision  of  this  case  are  questions  of  commercial  law, 
upon  which  the  decisions  of  the  state  courts,  while  always  persuasive, 
instructive,  and  respected,  are  not  conclusive;  for  it  is  not  only  the 
privilege,  but  the  duty,  of  the  national  courts,  imposed  upon  them  by 
the  Constitution  and  the  statutes  of  the  United  States,  to  consider  for 
themselves  and  to  form  their  independent  opinions  and  decisions  upon 
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questions  of  commercial  or  general  law  presented  in  cases  of  which 
they  have  jurisdiction,  and  it  is  a  duty  which  they  cannot  justly  re- 
nounce or  disregard.  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  3^,  21 
L.  Ed.  627 ;  Carpenter  v.  Providence  Washington  Ins.  Co.,  16  Pet.  495, 
511,  10  L.  Ed.  1044;  Burgess  v.  Seligman,  107  U.  S.  20,  33,  2  Sup.  Ct. 
10,  27  L.  Ed.  359;  Independent  School  Dist.  v.  Rew,  111  Fed  1,  11,  49 
C.  C.  A.  198,  208,  55  L.  R.  A.  364,  and  cases  there  cited.  The  consid- 
eration of  the  questions  of  law  and  fact  at  issue  in  this  case  and  the 
decisions  of  the  courts  has  led  to  these  conclusions : 

[4]  A  depositor  and  his  depository  bank  may  make  a  valid  agree- 
ment that  checks  and  drafts  on  other  banks,  which  he  deposits  and 
the  bank  places  to  his  credit,  shall  immediately  becomp  the  absolute 
property  of  the  bank,  or  that  the  bank  shall  hold  them  and  continue 
the  credit  to  him  for  them  only  on  condition  that  they  are  paid  in  the 
regular  course  of  business. 

[5]  But  a  customer  of  a  bank,  who  deposits  checks  or  drafts  upon 
other  banks  with  his  bank,  which  gives  him  credit  therefor  in  his  gen- 
eral account,  which  is  subject  to  check,  thereby  transfers  the  title  to 
the  checks  or  drafts  to  the  bank,  and  renders  it  his  debtor  to  the 
amount  credited  to  him  therefor,  in  the  absence  of  an  agreement  to 
the  contrary, 

[8]  The  fact  that  the  4  checks  of  the  Michigan  Company  for  $33,- 
389.38  were  accepted  and  placed  by  the  Security  Bank  to  the  credit 
of  the  Implement  Company,  subject  to  its  check,  when  it  had  less 
than  $3,000  to  its  credit,  without  any  special  agreement  that  they 
should  not  beccwne  the  property  of  the  bank,  and  that  the  Implement 
Company  should  not  check  against  them,  until  they  were  paid,  and  the 
fact  that  before  they  were  dishonored  the  bank  honored  the  checks 
of  the  Implement  Company  against  this  credit  to  the  amount  of  more 
than  $25,000,  paid  the  Implement  Company's  notes  with  the  proceeds 
of  these  checks,  and  canceled  and  surrendered  that  company's  notes 
to  their  maker,  convinces  that,  notwithstanding  the  testimony  of  the 
bank  ofiRcers  to  a  contrary  intention,  the  4  checks,  immediately  upon 
their  acceptance  and  the  crediting  of  them,  became  the  absolute  prop- 
erty of  the  bank,  and  the  bank  became  the  debtor  of  the  Implement 
Company  for  their  amount. 

[7]  A  bank,  which  honors  and  pays  a  note,  draft,  or  check  of  one 
of  its  customers  upon  his  order,  in  the  mistaken  belief  that  the  credit 
balance  of  that  customer  is  larger  than  it  in  fact  is,  or  in  the  futile 
hope  or  mistaken  belief  that  checks  or  notes  which  the  bank  has  cred- 
ited to  the  account  of  that  customer  will  be  paid  in  the  regular  course 
of  business,  is  estopped,  as  against  the  owner  of  such  paid  note,  check, 
or  draft,  from  revoking  or  avoiding  such  payment  on  account  of  such 
mistake  or  futile  hope:  (1)  Because  of  liie  intolerable  delay,  uncer- 
tainty, and  confusion  that  would  result  in  commercial  transactions,  if 
the  vjdidity  of  such  payments  were  to  remain  in  doubt  until  such  pos- 
sible mistakes  should  be  discovered  and  corrected;  (2)  because  such 
a  bank  may  know  the  state  of  its  own  accounts,  and  it  can  make  such 
mistakes  only  through  its  own  laxity  or  negligence,  or  its  own  assump- 
tion of  the  risk  of  future  payments;   and  (3)  because  the  owner  of 
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the  note,  check,  or  draft  has  no  means  of  knowing  the  state  of  the 
customer's  account. 

[8]  The  acceptance  of  the  check  of  .the  Implement  Cmnpany  on  and 
to  the  Security  Bank  for  $20,818.15,  the  charge  of  that  amount  by 
the  bank  to  the  Implement  Company's  account,  its  stamping  of  the 
4  notes  owned  by  the  plaintiff  "Paid,"  its  surrender  of  those  notes 
to  their  maker,  the  Implement  Company,  and  the  making  and  mailing 
of  its  draft,  to  the  order  of  the  plaintiff,  to  the  plaintiff  for  the  pro- 
ceeds of  the  notes,  less  the  bank's  commission  for  their  collection,  by 
the  bank  on  August  1,  1913,  constituted  an,  absolute  payment  of  the' 
4  notes,  which,  as  against  the  plaintiff,  it  could  not  revoke,  and  made 
it  legally  liable,  to  pay  its  draft. 

[9]  When  a  bank  at  which  promissory  notes  are  payable  accepts  an 
agency  from  the  owner  to  collect  them,  it  is  bound  to  secure  and  pre- 
serve to  him  every  right  and  privilege  he  would  have  had,  if  another 
bank  or  party  in  his  city  or  town  had  accepted,  and  with  reasonable 
diligence  performed,  the  duty  of  such  an  agent.  If  the  plaintiff  had 
employed  another  bank  or  party  at  Sioux  City  as  its  agent  to  collect 
its  notes,  that  bank,  if  it  had  acted  with  reasonable  diligence,  would 
have  collected  and  received  payment  of  the  notes  in  the  forenotm  of 
August  1,  1913,  as  other  banks  that  held  such  notes  did,  and  would 
have  issued  and  mailed  its  draft  to  the  plaintiff  for  the  proceeds  of 
those  notes,  and  the  Security  Bank  is  in  no  better  condition  to  defeat 
an  action  upon  its  draft  than  such  other  bank  or  party  would  have 
been  to  have  defeated  an  action  upon  its  draft  under  such  circum- 
stances. 

The  reasons  for  these  conclusions  and  the  authorities  which  sus- 
tain them  are  so  clearly  and  cogently  presented  in  the  memorandum 
opinion  of  Judge  Booth,  who  tried  this  case,  that  further  discussion 
is  pretermitted,  and.  that  opinion  is  uimnimously  adopted  as  the  opin- 
ion of  this  court.  The  following  authorities,  in  addition  to  those  cited 
by  Judge  Booth,  sustain  our  conclusions :  In  re  State  Bank,  56  Minn. 
119,  57  N.  W,  336,  45  Am.  St.  Rep.  454;  Bryan  v.  First  National 
Bank  of  McKees  Rocks,  205  Pa,  7,  54  Atl.  480,  482;  Canterbury  v. 
Bank,  91  Wis.  S3,  64  N.  W.  311,  30  L.  R.  A.  845,  51  Am.  St.  Rep. 
870.  The  judgment  below  must  bie,  and  it  is,  affirmed.  Judge  Booth's 
memorandum  opinion  reads  as  follows: 

'The  condasions  stated  In  the  decision  filed  In  this  case  have  been  reached 
with  a  good  deal  of  reluctance,  because  the  Supreme  Court  of  Iowa  has 
reached  diametrically  opposite  conclusions  upon  a  state  of  facts  substantially 
the  same  as  those  in  the  instant  case.  See  Bellevue  Bank  v.  Security  Na- 
tional Bank  [168  Iowa,  707],  150  N.  W.  1076,  and  the  opinions  of  that  court 
are  entitled  to  the  highest  deference  and  respect.  In  matters  of  general  com- 
mercial law,  however,  the  federal  courts  are  not  bound  by  the  decisions  of 
the  state  courts,  but,  while  giving  to  state  decisions  due  and  careful  considera- 
tion, must  exercise  an  independent  Judgment,  when  called  upon  so  to  do.  The 
decision  in  the  Bellevue  Bank  Case,  supra,  does  not  seem  to  me  to  be  In 
harmony  with  the  principles  of  general  commercial  law  announced  in  the  de- 
cisions of  the  Supreme  Court  of  the  United  States,  by  which  decisions  this 
court  is  of  course  bound,  nor  in  harmony,  in  my  judgment,  with  the  best  con- 
sidered opinions  of  many  other  courts,  both  federal  and  state.  I  shall  there- 
fore briefly  indicate  the  principles  which  In  my  opinion  are  decisive  of  the 
Issues  in  the  case  at  bar  and  lead  to  the  conclusions  reached  In  the  findings. 
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"1^  When  money  or  a  check  Is  taken  to  a  bank  by  a  customer  and  deposited 
therein,  and  the  bank  receives  the  money  or  check  and  places  It  to  the 
credit  of  the  customer,  in  the  absence  of  a  special  agreement  between  them 
to  the  contrary,  the  relation  of  debtor  and  creditor  exists  between  the  parties, 
and  not  that  of  bailor  and  bailee,  or  of  principal  and  agent.  Marine  Bank  v. 
Fulton  Bank,  69  U.  S.  [2  Wall.]  252  [17  L.  Ed.  785] ;  Thompson  v.  HIggs,  72 
U.  S.  [5  Wall.]  663  [18  L.  Ed.  704];  Scammon  v.  Kimball,  92  V.  S.  362  [23  L. 
Ed.  483] ;  National  Bank  v.  Burkhardt,  100  U.  S.  686  [25  L.  Ed.  766] ;  Davis 
V.  Elmlra  Savings  Bank,  161  V.  8.  275  [16  Sup.  Ct  502,  40  L.  Ed.  700] ;  Bur- 
ton V.  United  States,  196  U.  S.  283  [25  Sup.  Ct  243,  49  L.  Ed.  482] ;  American 
Nat  Bank  v.  Miller,  229  U.  S.  517  [33  Sup.  C5t  883,  57  L.  Ed.  1310]. 

"In  Marine  Bank  v.  Fulton  Bank,  the  Marine  Bank  had  collected  two 
notes  for  the  Fulton  Bank,  and  received  payment  in  currency.  Under  the 
instructions,  the  Marine  Bank  placed  the  amount  collected  to  the  credit  of  the 
Fulton  Bank.  Later,  when  the  particular  currency  which  had  been  taken  In 
payment  had  depredated,  the  Marine  Bank  took  the  position  that  it  had  acted 
merely  as  the  agent  of  the  Pulton  Bank  and  could  not  be  held  responsible  for 
the  depreciation  of  the  currency.  It  was  held,  however,  that  In  placing  the 
proceeds  of  th&  collection  to  the  credit  of  the  Fulton  Bank  the  Marine  Bank 
had  become  the  debtor  of  the  Fulton  Bank,  sfnd  was  no  longer  holding  the 
money  as  agent,  and  that  therefore  the  depreciation  In  the  currency  should 
fall  upon  the  Marine  Bank.  The  court.  In  speaking  of  the  relation  between 
the  two  banks,  after  the  money  had  been  received,  said:  'It  would  be  a  waste 
of  argument  to  prove  that  this  was  a  debtor  and  creditor  relation.' 

"In  ^ompson  v.  Klggs,  where  a  deposit  had  been  made  partly  in  bills  and 
partly  In  coin,  the  depositor  took  the  position  that  he  was  entitled  to  receive 
the  deposit  In  kind.  The  court,  however,  held,  reaffirming  the  rule  laid  down 
In  Marine  Bank  v.  Fulton  Bank,  that  the  relation  of  debtor  and  creditor  exist- 
ed, and  that  there  was  no  special  bailment.  In  Its  opinion  the  court  said: 
'Where  the  deposit  Is  general,  and  there  is  no  special  agreement  proved,  the 
title  of  the  money  d^osited,  whatever  It  may  be,  passes  to  the  bank,  and  the 
transaction  is  unaffected  by  the  character  of  the  money  In  which  the  deposit 
was  made,  and  the  bank  becomes  liable  for  the  amount  as  a  debt,  which  can 
only  be  discharged  by  such  money  as  is  by  law  a  legal  tender.' 

"In  Scammon  v.  Kimball  the  rule  is  again  affirmed.  In  this  case  it  was 
sought  to  maintain  the  position  that  the  deposit  was  a  special  trust  fund.  The 
court,  in  holding  to  the  contrary,  used  the  following  language:  'Deposits  un- 
doubtedly may  be  made  with  a  banker  under  circumstances  where  the  legal 
conclusion  would  be,  that  the  title  to  the  fund  deposited  remained  In  the  de- 
positor, and  In  that  case  the  banker  would  become  the  bailee  of  the  depositor, 
and  the  latter  might  rightfully  demand  the  identical  money  deposited  as  his 
property;  but  where  the  deposit  is  general,  and  there  is  no  special  agree- 
ment proved  inconsistent  with  such  a  theory,  the  title  to  the  money  deposited, 
whatever  It  may  be,  passes  to  the  banker,  and  he  becomes  liable  for  the 
amount  as  a  debt,  which  can  only  be  discharged  by  a  legal  payment  of  the 
amount.' 

"In  National  Bank  v.  Burkhardt  this  same  rule  was  held  to  apply  to  the 
deposit  of  a  check.  In  this  case  the  bank  was  seeking  to  hold  the  defendant 
(under  a  written  instrument)  as  a  guarantor  of  a  drawer  of  a  check.  The 
decision  of  the  case  turned  upon  the  question  whether  the  check  had  been 
offered  by  the  drawee  at  the  l>ank  as  a  deposit,  and  received  as  such  by  the 
banker.  The  court  In  Its  opinion  made  the  following  quotation  from  Morse  on 
Banking:  'But  if,  at  the  time  the  holder  hands  In  the  check,  he  demands  to 
have  It  placed  to  his  credit,  and  Is  informed  that  it  shall  be  done,  or  if  he 
holds  any  other  species  of  conversation  which  practically  amounts  to  demand- 
ing and  receiving  a  promise  of  a  transfer  of  credit,  as  equivalent  to  an  actual 
payment,  the  effect  will  be  the  same  as  If  he  had  received  his  money  in 
<;a8h,  and  the  bank's  indebtedness  to  him  for  the  amount  will  be  equally 
fixed  and  Irrevocable.'  The  court  then  says :  'We  regard  this  as  a  sound  and 
accurate  exposition  of  the  law  upon  the  subject,  and  it  rests  upon  a  solid 
basis  of  reason.  •  •  •  When  a  check  on  Itself  Is  offered  to  a  bank  as  a  de- 
posit, the  bank  has  the  option  to  accept  or  reject  It,  or  to  receive  It  upon  such 
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« 

conditions  aa  may  be  agreed  upon.  If  it  be  rejected,  tliere  Is  no  room  for 
any  doubt  or  question  between  the  parties.  If,  on  tbe  other  hand,  the  check  Is 
offered  as  4  deposit  and  received  as  a  deposit,  there  being  no  fraud  and  the 
check  genuine,  the  parties  are  no  less  bound  and  concluded  than  in  the  former 
case.  Neither  can  disavow  or  repudiate  what  has  been  done.  The  case  is 
simply  one  of  an  executed  contract  There  are  the  requisite  parties,  the  req- 
uisite consideration,  and  the  requisite  concurrence  and  assent  of  the  minds 
of  those  concerned.  It  was  well  said  by  an  eminent  Chief  Justice:  "If  there 
has  ever  been  a  doubt  on  tliis  point,  there  should  be  none  hereafter."  Oddio 
V.  National  City  Bank  of  New  York,  45  N.  Y.  735  [6  Am.  Hep.  160].' 

"In  Davis  v.  Elmira  Savings  Bank  the  rule  was  again  -attirmed  and  ap- 
plied. In  that  case  it  was  sought  to  give  the  deposit  a  special  character  by 
reason  of  a  state  statute  of  the  state  of  New  York. 

"In  Burton  v.  United  States  the  same  rule  was  again  aUlrmed,  and  In  refer- 
ence to  a  check  drawn  on  a  bank  other  than  the  bank  wherein  It  was  de- 
posited. The  question  in  that  case  arose  whether,  where  the  payee  of  a 
check  which  had  been  drawn  upon  a  bank  in  St.  Louis  and  sent  to  the  payee 
in  Washington,  D.  C,  and  there  deposited  by  him  in  his  bank  and  credited  to 
bis  account,  he  'received  payment'  of  the  check  in  Washington  or  In  St  Louis. 
The  court  In  its  opinion  uses  the  following  language:  'When  a  check  is  taken 
to  a  bank,  and  the  bank  receives  It  and  places  the  amount  to  the  credit  of  a 
customer,  the  relation  of  creditor  and  debtor  between  them  subsists,  and  it 
Is  not  that  of  principal  and  agent'— citing  cases  supra.  Again  the  court  fur- 
ther said :  'In  the  case  at  bar  the  proof  was  not  disputed.  The  checks  were 
passed  to  the  credit  of  defendant  unconditionally,  and  without  any  special 
understanding.  The  custom  of  the  bank  to  forward  such  checks  for  collec- 
tion is  a  plain  custom  to  forward  for  collection  for  itself.  The  only  liability 
of  defendant  was  cm  his  indorsement  All  this  made  a  payment  at  Wash- 
ington.' 

"In  American  National  Bank  v.  Miller  a  check  had  been  given  by  one  Plant 
to  the  First  National  Bank  of  Macon,  drawn  upon  a  Nashville  bank.  The 
Macon  bank  sent  the  check  to  the  Nashville  bank,  with  instructions  to  place 
it  to  its  credit,  and  this  was  done.  The  Nashville  bank  later  learned  of  the 
insolvency  of  Plant  canceled  the  credit  to  the  Macon  bank,  and  claimed  the 
Tight  of  set-off  as  against  Plant's  account  Action  was  brought  by  the  agent 
of  the  Macon  bank  against  the  Nashville  bank.  In  this  case  it  was  contended 
by  counsel  that,  the  Nashville  bank  'having  acted  under  mistake  of  fact,  that 
bank  had  the  right  as  between  Itself  and  the  bankrupt,  or  any  one  standing  in 
bis  shoes,  to  revoke  the  book  entries  and  make  the  set-off.  The  Nashville 
bank  also  had  the  right,  as  between  Itself  and  the  First.  National,  to  revoke 
the  book  entries  on  the  ground  of  mistake.  The  latter  bank  having  given  no 
value  for  the  check  and  suffered  no  Injury  by  its  reception,  the  equities  of  the 
former  were  superior,'  The  court,  however,  held  that  a  recovery  could  be  had 
against  the  Nashville  bank,  and  In  its  opinion  used  the  following  language: 
'There  are  some  disadvantages  of  sending  a  check  for  collection  directly  to 
the  bank  on  which  it  Is  drawn,  but  when  such  bank  performs  the  dual  func- 
tion of  collecting  and  crediting,  the  transaction  Is  closed  and,  in  the  absence 
of  fraud  or  mutual  mistake.  Is  equivalent  to  payment  in  usual  course.  Na- 
Uonal  Bank  v.  Burkhardt  100  U.  S.  686,  689  [25  L.  Ed.  766].  In  the  present 
case  it  was  as  though  an  officer  of  the  Macon  bank  had  presented  the  check 
to  the  teller  of  the  Nashville  bank,  and  on  receiving  the  money  had  paid  it 
back  over  the  counter  for  deposit  to  the  credit  of  the  Macon  bank.' 

•'The  following  state  authorities  are  to  the  same  effect:  Oddle  v.  Bank,  45 
N.  Y.  735  [6  Ajn.  Kep.  160] ;  Met.  Nat  Bank  v.  Loyd,  90  N.  Y.  550 ;  Cra^e  v. 
Hadley,  99  N.  Y.  131  [1  N.  E.  837,  52  Am.  Bep.  9],  cited  with  approval  in 
Burton  v.  United  States ;  Taft  v.  Bank,  172  Mass.  363  [52  N.  E.  387],  cited 
with  approval  In  Burton  v.  United  States ;  Nineteenth  Ward  Bank  v.  First 
Nat  Bank  Weymouth,  184  Mass.  48  [67  N.  B.  670] ;  Wasson  v.  Lamb  [120 
Ind.  514],  22  N.  E.  729  [6  L.  B.  A.  191,  16  Am.  St  Bep.  342] ;  Smith  Boofing 
Co.  V.  Mitchell  [117  Ga.  772],  45  S.  E.  47  [97  Am.  St.  B^.  217] ;  Plumas  County 
Bank  v.  Bank  of  Rldeout  A  Co.  [165  Cal.  126],  131  Pac.  360  [47  L.  B.  A.  552] ; 
Bryan  v.  Bank  [205  Pa.  7],  54  Atl.  480;  Nat  Bank  r.  Am.  Ex.  Bank  [151  Mo. 
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320],  52  S.  W.  265  [74  Am.  St  Rep.  527] ;  Hartley  v.  State,  53  Neb.  310  ITS 
N.  W.  744]. 

"In  the  present  case  no  special  agreement  between  the  parties  to  the  con- 
trary of  the  general  rule  Is  shown.  It  Is  true  testimony  was  offered  tending 
to  show  that  the  defendant  bank's  officers,  In  receiving  the  four  checks  from 
the  Western  Implement  Company  and  placing  the  same  to  the  credit  of  that 
company  on  the  books  of  the  bank,  did  not  intend  actually  to  extend  credit 
to  the  Western  Implement  Company.  Conceding,  without  deciding,  that  the 
testimony  so  ofEered  Is  admissible,  it  is  certainly  not  conclusive,  and  in  the 
present  case  not  persuasive.  This  is  a  case  where  actions  speali  louder  than 
words.  'Tell  me,*' said  Lord  Sugden,  'wliat  you  have  done  under  a  deed,  and  I 
will  tell  you  what  the  deed  means.'  This  remark  of  the  Lord  Chancellor  has 
come  to  be  accepted  as  a  maxim  in  the  construction  of  contracts,  and  applies, 
not  only  to  express  and  written  contracts,  but  also  to  Implied  and  unwritten 
contracts.  Let  us  apply  this  maxim,  and  inquire  what  were  the  acts  of  the 
parties,  in  the  present  case,  which  g^ave  their  own  contemporaneous  con- 
struction to  their  contractual  relations  at  the  time  In  question.  They  are  as 
follows : 

"The  four  checks  sent  by  the  Michigan  Buggy  Company  to  the  Western 
Implement  Company,  and  deposited  by  the  latter  company  In  the  defendant 
,  bank,  were  placed  to  the  credit  of  the  Western  Implement  Company  by  the  de- 
fendant bank  upon  Its  tmoks.  Said  checks  were  indorsed  by  the  defendant 
bank  as  If  owner  of  the  same,  and  no  restrictions  were  contained  in  said 
indorsements.  The  defendant  bank  allowed  the  Western  Implement  Company 
to  draw  checks  ad  libitum  against  the  deposit  so  made.  The  defendant  bank 
Itself  received  a  check  so  drawn  by  the  Western  Implement  Company  and  pay- 
able to  the  defendant  bank.  The  defendant  bank  placed  such  check  to  the 
debit  of  the  Western  Implement  Company  on  the  books  of  the  bank.  The  de- 
fendant bank  thereupon  marked  the  notes  of  the  plalntlft  'Paid,'  and  delivered 
them  to  the  Western  Implement  Company.  The  defendant  bank  drew  Its 
draft  upon  its  Chicago  correspondent,  and  sent  said  draft  to  the  plalntlCF  as 
the  proceeds  of  the  notes  collected,  less  commissions  earned  and  retained. 
The  defendant  bank.  Immediately  on  learning  of  the  dishonor  of  the  checks 
deposited,  commenced  action  thereon  against  the  Michigan  Buggy  Company 
and  the  Western  Implement  Company.  Any  of  these  acts  might,  perhaps.  If 
standing  alone,  be  held  not  conclusive  as  to  the  relation  existing  between  the 
Western  Implement  Company  and  the  defendant  bank  after  the  deposit  of  the 
four  checks  above  mentioned  on  the  30th  day  of  July,  and  not  inconsistent  with 
the  claim  that  the  relation  of  principal  and  agent,  and  not  that  of  debtor 
and  creditor,  was  created  by  said  deposit.  But,  when  the  acts  above  men- 
tioned are  considered  all  together  as  acts  of  ordinary  routine  transaction,  the 
conclusion,  to  my  mind,  is  then  irresistible  that  the  relation  of  debtor  and 
creditor,  and  not  that  of  principal  and  agent,  was  created,  and  that  this  was 
BO  understood  and  Intended  by  the  parties  at  the  time. 

"In  reaching  this  conclusion,  the  notice  contained  on  the  Inside  of  the  cover 
of  the  passbook  of  the  Western  Implement  Company  has  not  been  overlooked. 
That  notice,  however,  when  rightly  construed,  does  not  change  the  relation 
between  the  parties,  the  depositor  and  the  bank,  nor  affect  the  ownership  ot 
the  checks  deposited.  It  simply  gives  rise,  in  connection  with  general  commer- 
cial custom  and  the  course  of  business  between  the  parties,  to  a  contract 
between  them,  that  in  case  the  checks  deposited  and  credited  upon  the  ac- 
count of  the  Western  Implement  Company  should  not  be  paid  by  the  drawer, 
the  depositor  would  repay  the  bank  the  amount  of  said  checks.  First  Kat. 
Bank  v.  Armstrong  (C.  C.)  39  Fed.  231;  Plumas  County  Bank  v.  Bank  of 
Rldeout  [165  Cal.  128,  131  Pac.  360],  47  L.  R.  A.  (N.  S.)  552.  If  by  any  possi- 
bility further  effect  could  be  given  to  the  words  of  the  notice  in  the  passbook, 
such  effect  was  waived  by  the  conduct  of  the  parties.  Jefferson  Bank  v. 
Merchants'  Kefrig.  Co.,  236  Mo.  407  [189  S.  W.  545]. 

"2.  When  a  check  drawn  by  a  customer  of  the  bank  upon  said  bank  Is  pre- 
sented at  the  bank  and  honored,  either  by  being  paid  in  cash  and  charged 
against  the  account  of  the  drawer  on  the  books  of  the  bank  and  canceled,  or 
by  being  placed  to  the  credit  of  the  payee  and  charged  against  the  account  of 
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the  drawer  on  the  books  of  the  bank  and  the  check  canceled,  In  the  absence 
of  fraud  or  mutual  mistake  the  transaction  Is  closed.  See  cases  cited  snpra, 
and  especially  Am.  Nat  Bank  v.  Miller,  22d  tl.  S.  617  [33  Sup.  Ct  883,  57  L. 
Ed.  1310];  Riyerslde  Bank  v.  First  National  Bank,  74  Fed.  276  [20  O.  O. 
A.  181]  (cited  with  approval  In  Bradley  Lumber  Co.  v.  Bradley  County  Bank, 
206  Fed.  41  n24  C.  O.  A.  175]  C.  C.  A.  8) ;  Montgomery  County  v.  Cochran. 
121  Fed.  17  [57  C.  O.  A.  261] ;   same  case,  128  Fed.  466  [62  O.  C.  A.  70]. 

"In  the  present  case  the  Western  Implement  Company  on  August  1,  1913, 
drew  Its  check  on  the  defendant  bank  for  $20,818.15,  payable  to  the  order  of 
the  defendant  bank,  and  delivered , the  ^me  to  the  defendant  bank.  The  de- 
fendant bank  received  said  check,  honored  the  same,  charged  the  account  of  the 
Western  Implement  Company  with  the  amount  of  the  check,  and  delivered  to 
the  Western  Implement  Company  promissory  notes  held  by  the  bank  for  col- 
lection, including  the  notes  sent  by  the  plaintiff,  aggregating  the  amount  of 
said  check,  first  stamping  said  notes  'Paid.'  That  transaction,  as  between 
the  Western  Implement  Company  and  the  defendant  bank,  was  thereupon 
closed  on  the  books  of  the  defendant  bank.  The  defendant  bank  then  drew  its 
own  draft  (the  one  in  suit)  on  the  Continental  &  Commercial  National  Bank 
of  Chicago,  payable  tio  the  plaintiff,  and  mailed  said  draft  to  the  plaintiff; 
the  amount  of  the  draft  being  the  amount  due  upon  the  notes  sent  by  plain- 
tiff for  collection,  less  the  commissions  for  collection.  This  transaction  be- 
tween the  plaintiff  and  the  defendant  was  thereupon  closed. 

"The  net  result  of  these  transactions  was  that  the  Western  Implement  Com- 
Tpaay  had  delivered  to  the  defendant  bank  the  check  in  payment  of  the  notes 
held  by  the  bank  for  collection.  The  check  had  been  received  and  honored  by 
the  bank,  the  notes  paid,  and  the  indebtedness  of  the  bank  to  the  Western 
Implement  Company  reduced  by  that  amount;  and  the  defendant  bank  be- 
came liable  to  the  plaintiff  for  the  amount  of  the  notes  which  the  plaintiff 
had  sent  for  collection,  which  liability  defendant  bank  undertook  to  liquidate 
by  sending  to  plaintiff  the  draft  in  suit. 

"3.  There  was  no  fraud  shown  by  the  record  in  this  case,  and  the  mistake 
claimed  was  not  such  as  to  entitle  the  bank  to  recall  the  draft  sent  to  plain- 
tiff. It  Is  suggested  that  the  scheme  pursued  by  the  Western  Implement  Com- 
pany and  the  Michigan  Buggy  Company  was  a  legal  fraud  upon  the  de- 
fendant bank ;  that  as  to  them  the  defendant  bank  had  the  right  to  retrace  Its 
steps  and  cancel  the  several  transactions ;  and.  Inasmuch  as  the  plaintiff's 
notes  were  In  fact  worthless  when  sent  for  collection,  the  plaintiff  ought  not 
to  stand  in  the  way.  Just  what  Is  meant  by  the  expression  that  'the  scheme 
pursued  was  a  legal  fraud'  upon  the  defendant  bank  is  not  made  clear.  No 
actual  fraud  is  disclosed  by  the  record,  or  Is  claimed  to  be  disclosed.  It  ia 
true  that  the  record  discloses  that  the  Michigan  Buggy  Company  was  floating 
a  large  amount  of  accommodation  paper,  and  that  the  Western  Implement 
Company  was  the  maker  of  a  considerable  part  of  this.  But  this  of  Itself  does 
not  amount  to  fraud  of  any  description.  It  Is  also  true  that  the  record  shows 
that  the  Michigan  Buggy  Company  was  Insolvent  at  the  time  when  It  drew 
the  four  checks  which  were  sent  to  the  Western  Implement  Company  and  de- 
posited in  the  defendant  bank,  and  that  the  Western  Implement  Company,  by 
reason  of  Its  liability  on  the  accommodation  paper,  was  also  insolvent.  But 
these  facts  do  not  amount  to  fraud.  There  Is  nothing  in  the  record  that  shows 
knowledge  of  the  insolvency  of  the  Michigan  Buggy  C(Mnpany  on  the  part  of 
either  the  Michigan  Buggy  -  Company  or  the  Western  Implement  Company  at 
the  time  the  four  checks  In  question  were  sent  to  the  Western  Implement 
Company  and  deposited  In  the  defendant  bank ;  but  there  is  a  stipulation  of 
fact  that  the  Western  Implement  Company  had  no  such  knowledge.  Nor  Is 
there  any  showing  or  suggestion  in  the  record  that  the  Michigan  Buggy  Com- 
pany knew  that  the  four  checks  sent  by  it  to  the  Western  Implement  Com- 
pany would  not  be  paid  by  the  drawee.  The  bare  facts  which  are  disclosed 
by  the  record  may  be  consistent  with  a  scheme  to  defraud  on  the  part  of 
the  Michigan  Buggy  Company,  but  they  may  be  consistent  vrlth  an  honest 
purpose  on  Its  part. 

"It  Is  Immaterial  here,'  however,  which  view  Is  taken,  for  It  is  conceded  In 
the  record  that  the  plaintiff  bad  no  knowledge  of  any  wrongful  acts,  U  there 
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were  sach,  by  either  the  Michigan  Buggy  Company  or  the  'Westem  Implement 
Company,  or  that  either  of  said  companies  was  Insolvent.  Nor  was  there 
any  such  mistake  on  the  part  of  defendant  bank  in  the  several  transactions  as 
would  give  It  the  right  to  retrace  the  steps  It  had  already  taken,  and  demand 
back  from  plaintiff  the  draft  sued  upon  as  money  paid  under  mistake  of  fact 
It  is  not  claimed  that  there  was  aoy  mutual  mistake  of  fact  by  plaintiff  and 
defendant 

"But  conceding,  while  not  deciding,  that  this  would  not  be  necessary,  and 
that  a  mistake  of  fact  on  the  part  of  defendant  bank  alone  would  be  sufficient, 
let  us  see  what  the  mistake  was.  This  Is  nowhere  stated  very  distinctly  by 
counsel  for  defendant,  but  perhaps  a  fair. statement  of  defendant's  position 
would  be  this:  'That  it  mailed  the  draft  In  good  faith,  in  the  reasonable 
belief  that  the  conditional  credit  to  the  Western  Implement  Company  had 
become  absolute  by  the  honor  of  the  checks'  of  the  Michigan  Buggy  Com- 
pany, and  that  this  was  a  mistake  of  fact  This  contention,  when  reduced  to 
its  simplest  terms,  means  that  defendant  bank  made  a  mistake  as  to  the 
condition  of  the  account  of  the  Westem  Implement  Company  on  the  books 
of  the  bank. 

"But  this  Is  not  such  a  mistake  as  would  allow  the  bank  to  retrace  Its 
steps.  Am.  Nat  Bank  v.  Miller,  229  U.  S.  517  [33  Sup.  Ct.  888,  57  I>.  Ed. 
1310];  Eiverslde  Bank  v.  Urst  Nat  Bank,  74  Fed.  276  [20  C.  O.  A.  181]; 
Bradley  Lbr.  Co.  v.  Bradley  Bank  (O.  C.  A.  8)  206  Fed.  41,  46  [124  C.  O.  A. 
175];  Nineteenth  Ward  Bk.  v.  First  Nat.  Bank  [184  Mass.  49],  67  N.  E.  670; 
Boylston  Bank  v.  Richardson,  101  Mass.  287;  Penacock  Bank  v.  Hubbard,  58 
N.  H.  167;  First  Nat  Bank  v.  Devenish  [15  Colo.  229],  25  Pae.  177  [22  Am.  St 
Rep.  394] ;  ClUzens'  Bank  v.  Schwarzchlld,  109  Va.  539  [64  S.  E.  954,  23  L. 
E.  A.  (N.  S.)  1092];  Nat  Bank  of  Conlm.  v.  Am.  Ex.  Bank  [151  Mo.  320], 
62  S.  W.  265  [74  Am.  St  Bfep.  527].  In  truth,  however,  there  was  no  such 
mistake  of  fact  as  claimed.  As  has  already  been  pointed  out,  the  bank  by  Its 
acts  deliberately  assumed  the  relation  of  unconditional  debtor  to  the  Westem 
Implement  Company,  and  there  was  no  room  for  the  alleged  mistake,  because 
there  was  no  conditional  credit  in  the  transaction. 

"4.  It  is  claimed,  however,  that  the  defendant  bank  was  acting  as  plain- 
tiff's agent  in  collection  of  the  notes  In  question,  and  cannot  be  held  liable 
upon  the  draft  sued  upon,  unless  the  defendant  bank  was  guilty  of  some 
violation  of  duty  as  such  agent  which  resulted  in  loss  to  the  plaintiff  bank. 
The  truth  contained  in  this  claim  Is  but  half  a  truth.  The  fallacy  of  the 
position  lies  In  the  fact  that  the  whole  situation  Is  not  disclosed  by  the  state- 
ment thus  made.  It  Is  true  that  the  defendant  bank  was  the  agent  of  the 
plaintiff  during  a  part  of  the  period  covered  by  the  transactions  In  question, 
but  it  was'  more  than  this.  Independent  of  any  relationship  between  itself 
and  the  plaintiff,  or  of  any  transaction  between  them,  the  defendant  was  a 
bank  and  doing  business  as  such.  At  its  counter  were  payable  certain  notes 
made  by  the  Westem  Implement  Company,  a  customer  of  the  defendant  bank. 
In  analyzing  the  transactions  involved  in  this  case,  this  dual  relallonship  of 
the  defendant  bank  must  be  kept  In  mind ;  to  demonstrate  clearly  what  acts 
were  performed  by  the  defendant  In  one  capacity,  and  what  in  the  other 
capacity,  we  have  but  to  look  at  other  similar  transactions  which  were  being 
carried  on  by  the  defendant  bank  at  the  same  time  In  reference  to  other  simi- 
lar notes  made  by  the  Westem  Implement  Company.  T^ese  transactions  are 
disclosed  by  the  admitted  facts  in  the  present  case. 

"A  note  similar  to  the  foui-  notes  involved  In  the  case  at  bar,  made  by  the 
Westem  Implement  Company  and  Indorsed  by  the  Michigan  Buggy  Company, 
payable  at  the  defendant  bank  August  1,  1913,  was  on  the  1st  day  of  August, 
1913,  in  the  hands  of  the  Northwestern  National  Bank  of  Sioux  City,  Iowa, 
for  collection.  What  was  done  as  to  payment:  The  Westem  Implement 
Company  drew  its  check  upon  the  defendant  bank,  upon  the  same  account 
which  is  involved  in  the  present  case  (the  account  to  which  were  credited  the 
four  checks  sent  to  the  Westem  Implement  Company,  by  the  Michigan  Buggy 
Company).  This  check  so  drawn  by  the  Westem  Implement  Company  In 
,  favor  of  the  Northwestern  National  Bank  of  Sioux  City  was  presented  by 
the  last-named  bank  to  the  defendant  bank  through  the  clearing  house  for 
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payment,  and  by  the  defendant  was  paid  out  of  said  account.  This  particular 
transaction  was  thus  closed  as  between  the  defendant  bank  and  collecting 
bank.  The  defendant  bank  In  this  transaction  was  certainly  not  acting  aa 
agent  for  the  owner  of  the  note  which  was  thus  collected.  The  defendant 
bank  had  done  In  that  transaction  the  following  acts :  (1)  It  had  honored  and 
paid  to  the  drawee  the  check  of  Its  customer  the  Western  Implement  Company, 
drawn  for  the  payment  of  the  promissory  note  held  for  collection  by  the 
Northwestern  National  Bank,  the  drawee  of  the  check.  (2)  It  had  charged 
to  the  Western  Implement  Company's  account  upon  the  books  of  the  defendant 
bank  the  amount  of  the  check  so  paid.  (3)  It  had.  credited  Itself  In  its 
Western  Implement  Company's  account  with  the  amount  so  paid  on  the 
check,  and  thereby  reduced  its  indebtedness  to  the  Western  Implement  Com- 
pany by  80  much. 

"Two  similar  notes  were  paid  in  the  same  manner  to  the  other  banks  hold- 
ing them  for  collection.  Precisely  the  same  three  acts  were  performed  by  the 
defendant  bank  with  respect  to  the  pajrment  of  tlie  notes  of  the  plaintiff  bank: 
(1)  The  defendant  bank  had  honored  and  paid  to  the  drawee  (Itself)  the  check 
of  its  customer,  the  Western  Implement  Company,  drawn  for  the  payment 
of  the  promissory  notes  held  for  collection  by  the  drawee  of  the  check.  (2) 
It  liad  charged  to  the  Western  Implement  Company's  account  the  amount  of 
the  check  so  paid.  (3)  It  had  credited  Itself  in  its  Western  Implement  Com- 
pany's account  with  the  amount  so  paid  on  the  check,  and  thereby  reduced  Its 
Indebtedness  to  the  Western  Implement  Gomi>any  by  so  much.  In  no  one  of 
these  three  acta  was  defendant  btink  agent  of  plaintifC. 

"On  the  other  hand.  It  was  agent  of  plolntlfT  in  the  following  acts:  (1)  In 
demanding  payment  of  the  notes  sent  by  plaintiff  for  collection.  (2)  In  re- 
ceiving from  itself  as  bank  so  much  of  the  proceeds  of  the  Western  Imple- 
ment Company's  check  for  $20,818.16,  which  it  as  bank  had  honored,  as  was 
necessary  to  pay  plalntttTs  notes.  (3)  In  stamping  the  notes  of  the  plaintiff 
'Paid.'  (4)  In  procuring  from  Itself  as  bank  a  draft  payabletto  plaintiff  to 
cover  amount  of  notes  collected  less  commission  for  collection.  (S)  In  tran^ 
mitting  to  plaintiff  the  draft  thus  procured. 

"But  plBlntifC  does  not  claim  that  defendant  was  negligent  In  performing 
these  acts  as  agent  Negligence  Is  not  the  glet  of  plaintiff's  complaint,  and 
the  case  is  not  governed  by  the  principles  of  the  law  of  negligence  as  between 
principal  and  agent,  because  those  principles  are  not  applicable  to  the  facts. 
Defendant,  as  plalntifTs  agent,  collected  the  notes  owned  by  plaintiff  and 
made  remittance  by  draft,  but  now  seeks  to  recall  the  remittance  because  It 
(not  as  plaintlfTs  agent,  but  in  an  entirely  different  capacity)  had  entered . 
Into  an  independent  transaction  with  the  maker  of  the  notes,  whi<^  enabled 
the  maker  to  pay  the  notes,  but  which  Independent  transaction  turned  out 
to  be  an  unfortunate  one  for  the  defendant  bank. 

"The  value  of  the  principles  of  commercial  law  depends  largely  upon  their 
certainty.  If  the  test  of  the  appllcaMllty  and  application  of  these  principles 
Is  to  be  made  d^;>endeQt  upon  'relative  gain  or  loss  of  the  parties  to  a 
(^ven  transaction,  imcertainty  would  take  the  place  of  certainty,  and  the  value 
of  supposedly  established  principles  would  be  very  largely  destroyed.  The 
oft-quoted  words  of  Judge  Cooley  in  the  case  of  First  Nat.  Bank  v.  Burkham, 
32  Mich.  328,  would  seem  to  be  here  applicable:  *The  beauty  and  value  of 
the  rules  governing  commercial  paper  consist  In  their  perfect  certainty  and 
reliability ;  they  would  be  more  than  useless  if  the  ultimate  responsibility  for 
such  paper,  as  between  payee  and  drawee,  both  acting  In  good  faith,  could 
be  made  to  depend  on  the  motives  which  influenced  the  latter  to  honor  the 
paper.'  I  am  aware  that  there  are  decisions  holding  to  the  contrary  of  the 
views  expressed  above,  but  I  am  unable  to  harmonize  those  decisions  with 
the  prlndples  applicable  to  the  case  at  bar,  as  laid  down  by  the  courts  whose 
decisions  this  court  is  bound  to  follow." 
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S0T7THBRN  OREGON  CO,  T.  UNITKD  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  13,  191T.) 

No.  2771. 

L  Public  Lands  €=>66 — Geants  tob  Inteenai.  Impbovkments — Covenartb— 
Construction. 

By  Act  March  3,  1809,  c.  150,  15  Stat.  340,  the  United  States  granted  to 
'  the  state  of  Oregon,  to  aid  In  the  construction  of  a  military  wagon  road 
from  Coos  Bay,  every  alternate  section  of  public  land  for  3  miles  on 
each  side  of  the  road  as  constructed,  provided  that  the  lands  should  be 
exclusively  applied  to  the  construction  of  said  road  and  to  no  other  pur- 
pose, and  should  be  disposed  of  only  as  the  vrork  progressed,  and  pro- 
vided, further,  that  the  grant  "shall  be  upon  the  condition  that  the 
lands  shall  be  sold  to  any  one  person  only  in  quantities  not  greater  than 
one  quarter  section  and  for  a  price  not  exceeding  52.50  per  acre."  Sec- 
tion 5  provided  that  on  proof  of  the  completion  of  10  consecutive  miles 
of  the  road  a  quantity  of  the  land  granted,  not  exceeding  30  sections, 
might  be  sold,  and  so  on  until  the  road  should  be  completed,  and  If  not 
completed  within  five  years  no  further  sales  should  t)e  made,  and  the 
land  remaining  unsold  should  revert  to  the  United  States.  Held,  that 
section  5  did  not  limit  the  effect  of  the  proviso  governing  the  quantity 
and  price  in  making  sales  to  such  sales  as  were  made  within  the  five 
years,  but  that  the  same  remained  In  effect  as  an  enforceable  covenant  of 
the  grant. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  K  219,  220.] 

2.  Public  Lands  «=>66 — Grants  fob  Inteknal  Iupbovehentb — Conditions 

— Notice  #0  Subsequent  Pubcuabers.  , 

,  Although  the  state  assigned  Its  Interest  in  the  lands  granted  to  a  cor- 
poration which  undertook  to  build  the  road,  and  patents  were  issued  di- 
rectly to  the  corporation,  such  corporation  and  all  subsequent  purchasers 
were  charged  with  notice  of  the  terms  and  conditions  of  the  grant,  espe- 
cially as  the  act  was  referred  to  in  the  assignment  and  the  patents. 
[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent.  Dig.  if  219,  220.} 

3.  Public  Lands  <S=>66 — GaANis  roB  Internal  Ikpbovembnts — Sale — Es- 

toppel. 

That  officers  of  the  government  had  knowledge  that  lands  granted  to 
aid  in  an  Internal  improvement  had  been  disposed  of  in  violation  of  the 
terms  of  the  grant,  and  that  no  action  was  taken  in  regard  thereto,  does 
not  amount  to  an  estoppel  against  the  enforcement  of  covenants  In  the 
grant. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §{  219,  220.} 

4.  Judgment  e=>713(l) — Judgments  as  Bab — ^Identity  of  Questions  In- 

volved.  ■ 

A  suit  by  the  United  States  to  enforce  a  covenant  In  a  land  grant  held 
,  not  barred  by  the  Judgments  In  prior  suits  relating  to  certain  other  lands 
claimed  under  the  grant,  but  in  which  the  questions  Involved  in  the  later 
suit  were  not  presented  or  decided. 

[Ed.  Note. — ^For  other  cases,  see  Judgment  Cent  Dig.  }$  1063,  1234- 
1237,  1239.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon;  Chas.  E.  Wolverton,  Judge. 

Suit  in  equity  by  the  United  States  against  the  Southern  Oregon 
Company.  Decree  for  the  United  States,  and  defendant  appeals.  Af- 
firmed. 

^=>For  other  cases  eee  same  topic  &  KET -NUMBER  In  all  Key-Numbered  Dlgesta  &  Indexw 
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l%e  ITnlted  States  brongbt  a  suit  against  the  appellant  to  obtain  a  decree 
forfeiting  title  to  98,000  acres  of  land,  cm  the  ground  that  the  land  which  had 
been  granted  to  the  appellant's  predecessors  in  Interest  by  the  United  States 
contained  conditions  subsequent  which  had  been  breached.  The  bill  alleged 
that  the  lands  were  granted  by  the  act  of  Congress  of  March  3,  1868  (15  Stat. 
340),  entitled  "An  act  granting  lands  to  the  state  of  Oregon  to  aid  In  the  con- 
struction of  a  military  wagon  road  from  the  navigable  waters  of  Coos  Bay  to 
Boseburg  In  said  state";  that  the  act  by  its  terms  granted  to  the  state  of 
Oregon,  to  aid  in  the  construction  of  said  wagon  road,  alternate  sections  ot 
public  lands  designated  by  odd  numbers,  to  the  extent  of  3  sections  In  width 
on  each  side  of  said  road,  "provided  that  the  lands  hereby  granted  shall  be 
exclusively  applied  to  the  construction  of  said  road  and  to  no  other  purpose, 
and  shall  be  dl8i)osed  of  only  as  the  work  progresses ;  provided  further,  tliat 
the  grant  of  lands  hereby  made  shall  be  upon  the  condition  that  the  lands 
shall  be  sold  to  any  one  person  only  In  quantities  not  greater  than  one  quarter 
section,  and  for  a  price  not  exceeding  two  dollars  and  fifty  cents  per  acre." 
In  section  2  it  was  enacted:  "That  the  lands  hereby  granted  to  said  state 
sbaU  be  dlq[K>sed  of  by  the  Legislature  thereof  for  the  purpose  aforesaid,  and 
for  no  other;  and  tfte  said  road  shall  be  and  remain  a  public  highway,  for 
the  use  of  the  government  of  the  United  States,  free  from  tolls  or  other 
charges  upon  the  transportation  of  any  property,  troops,  or  mails  of  the 
United  States."  In  section  5  it  was  enacted  that:  "When  the  Governor  of 
said  state  shall  certify  to  the  Secretary  of  the  Interior  that  ten  continuous 
miles  of  said  road  are  completed,  then  a  quantity  of  the  land  hereby  granted, 
not  to  exceed  thirty  sections,  may  be  sold,  and  so  on  from  time  to  time,  un- 
til said  road  shall  be  completed ;  and  if  said  road  is  not  completed  within  five 
years,  no  further  sale  shall  be  made,  and  the  lands  remaining  unsold  shall 
revert  to  the  United  States."  The  blU  alleged  that  through  Inadvertence  the 
said  act  of  Congress  contained  no  provision  authorizing  the  issuance  of 
patents,  and  to  correct  the  omission  Congress  on  June  18, 1874,  passed  an  act 
providing:  "That  In  aU  cases  when  the  roads  in  aid  of  the  construction  of 
which  lands  were  granted  are  shown  by  the  certificate  of  the  Governor  of  the 
state  of  Oregon,  as  in  said  acts  provided,  to  have  been  constructed  and  com- 
pleted, patents  for  said  lands  shall  issue  in  due  form  to  the  state  of  Oregon  as 
fast  as  the  same  shall,  under  said  grants,  be  selected  and  certified,  unless  the 
state  of  Oregon  shall  by  public  act  have  transferred  its  Interests  in  said 
lands  to  any  corporation  or  corporations,  in  wMch  case  the  patent  shall 
issu^  from  the  General  Land  Office  to  such  corporation  or  corporations  upon 
their  payment  of  the  necessary  expenses  thereof:  Provided,  that  this  shall 
not  be  construed  to  revive  any  land  grant  already  expired,  nor  to  create  any 
new  rights  of  any  kind  except  to  provide  for  issuing  patents  for  lands  to 
which  the  state  Is  already  enUUed."  Act  June  18,  1874,  c.  305,  18  Stat.  80 
(Comp.  St.  1913,  {  4871). 

The  bill  alleged  further  that  on  October  22, 1870,  the  state  of  Oregon  grant- 
ed to  the  Coos  Bay  Wagon  Road  Company,  a  corporation,  all  lands,  right  of 
way  privileges,  and  immunities  theretofore  granted  or  pledged  to  the  state 
by  the  act  of  Confess  for  the  purpose  of  aiding  the  said  company  In  con- 
structing the'  road  mentioned  and  described  in  said  act,  upon  the  conditions 
and  limitations  therein  prescribed;  that  thereafter  there  were  issued  to  the 
Wagon  Road  Company,  upon  its  representation  that  It  had  complied  with 
the  act,  a  patent  of  date  February  12, 1875,  conveying  42,49($.93  acres,  a  patent 
of  date  March  18,  1876,  conveying  1,060  acres,  a  patent  dated  November  8, 
1876,  conveying  61,111.53  acres,  and  a  patent  of  date  February  17,  1877,  con- 
veying 431.65  acres;  that  prior  to  May  31,  1875,  the  Wagon  Road  Company 
sold  and  conveyed  about  6,963  acres  of  said  lands  to  53  purchasers,  and  that 
in  evasion  of  the  proviso  of  the  granting  act  the  Wagon  Road  Company  on 
May  31,  1875,  entered  into  a  contract  with  one  John  Miller  to  convey  to  him 
90,676b96  acres  of  the  granted  lands,  and  on  that  day  delivered  to  him  a 
conveyance  of  35,534  acres  for  the  sum  of  $35,534,  also  a  deed  of  the  Wagon 
Boad  for  the  sum  of  $37,200;  that  in  those  transactions  said  Miller  was 
acting  for  the  benefit  of  CoUis  P.  Huntington,  Charles  Crocker,  Leland  Stan- 
ford, and  Mary  Hopkins,  to  whom  -oh  June  22,  1875,  he  conveyed  the  said 
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35,534  acres;  that  by  the  contract  between  the  Wagon  Road  Company  and 
Miller  It  was  provided  that  the  directors  of  that  company  should  continue  to 
act  for  the  use  and  benefit  of  Miller,  for  the  purpose  of  enabling  him  and 
those  for  whom  he  was  acting  to  conceal  from  the  government  the  violations 
of  the  granting  act  In  so  conveying  the  lands  and  road  to  him,  and  that  the 
patents  were  applied  for  In  the  name  of  the  Wagon  Boad  C!ompany,  and  that 
Its  corporate  existence  was  maintained  only  for  the  purpose  of  concealing 
from  the  government  that  company's  violation  of  the  terms  of  the  grant ;  that 
on  March  27,  1882,  Huntington,  Stanford,  and  Hopkins  conveyed  to  Crocker 
their  Interests  under  Miller's  deed  to  them,  and  on  December  20, 1883,  Crocker 
conveyed  the  same  to  WUllam  H.  Besse,  and  on  December  2S>th  of  that  year 
Besse  conveyed  the  same  to  Russell  Gray,  and  he  on  Jantwry  5,  1884,  convey- 
ed the  same  to  the  Oregon  Southern  Improvement  Company,  a  corporation  of 
Oregon;  that  on  January  7,  1884,  In  violation  of  the  terms  of  the  grant,  the 
Wagon  Road  Company  conveyed  to  Besse  61,143.37  acres,  which  was  the  re- 
mainder of  the  grant,  and  on  June  4th  of  that  year  Besse  conveyed  the  same 
to  the  Oregon  Southern  Improvement  Company;  that  on  January  4,  1884,  In 
violation  of  the  terms  of  the  grant,  the  Oregon  Southern  Improvement  Com- 
pany gave  a  trust  deed  of  all  the  property  then  held  by  It  or  thereafter  to 
be  acquired,  to  the  Boston  Safe  Deposit  &  Trust  Company,  to  secure  pay- 
ment of  bonds ;  that  on  November  9, 1886.  the  Trust  Company  was  succeeded 
by  William  J.  Botch  and  Edward  D.  Mandell,  as  trustees  under  the  deed  of 
trust;  that  on  December  28,  1886,  the  trustees  Instituted  a  suit  In  the  Circuit 
Court  of  the  United  States  for  the  District  of  Oregon,  to  foreclose  the  trust 
deeds,  and  on  April  11,  1887,  a  decree  was  entered  ordering  that  the  Oregon 
Southern  Improvement  Company  pay  the  trustees  the  pum  of  51,516,666.66; 
that  In  default  of  payment  the  property  was  sold  In  pursuance  of  the  decree  to 
said  Rotch  and  William  W.  Crapo  for  the  purported  sum  of  5120,000,  and 
that  subsequently  the  purchasers  obtained  a  master's  deed  to  the  property, 
and  on  December  14,  1887,  they  conveyed  it  to  the  Southern  Oregon  Com- 
pany, a  corporation  of  Oregon ;  that  Rotch,  Mandell,  and  Crapo  in  all  these 
transactions  acted  for  the  benefit  of  the  Oregon  Southern  Improvement  Com- 
pany, and  that  the  oflicers  and  stockholders  of  that  company  were  Identical 
with  the  stockholders  and  owners  of  the  Southern  Oregon  Company,  the  latter 
company  being  a  reorganization  of  the  former;  that  the  Indebtedness  which 
the  trust  deed  purported  to  secure  was  fictitious,  and  represented  simply  the 
Interests  of  the  stockholders,  and  that  the  d^ed  of  trust  was  executed  and 
foreclosed  with  the  intention  of  evading  and  defeating  the  rights  of  the 
government  under  the  grant ;  that  none  of  the  bonds  which  the  deed  of  trust 
purported  to  secure  were  held  by  others  than  stockholders  of  the  Oregon 
Southern  Improvement  Company ;  that  the  price  alleged  to  have  been  paid 
for  the  property  at  the  master's  sale  was  paid  by  the  stockholders  of  that  com- 
pany, and  was  a  part  of  a  nominal  transaction,  the  purpose  of  which  was 
to  defeat  the  rights  of  the  United  States. 

The  bill  set  forth  that  there  were  other  sales  after  May  31,  1875,  the  date 
of  the  deed  to  Miller,  which  sales  were  described  In  an  exhibit  attached  to  the 
bUl,  and  It  alleged  that  the  lands  involved  in  the  suit  are  wild  and  unoccu- 
pied and  exceed  in  value  $4,000,000;  that  the  appellant  asserts  and  assumes 
and  exercises  an  unconditional  estate  In  fee  In  all  of  said  lands ;  that  all  the 
parties  to  said  conveyances  had  notice  of  what  had  theretofore  transpired 
with  respect  to  the  title;  that  the  lands  are  all  situated  In  a  remote  portion 
of  the  state  of  Oregon,  and  difficult  of  access ;  that  the  Wagon  Road  Company 
has  from  time  to  time  sold  small  quantities  of  the  land,  ostensibly  in  pursu- 
ance of  the  terms  of  the  grant ;  that  the  violations  of  the  act  alleged  in  the 
Mil  were  whoUy  unknown  to  the  complainant  until  1907,  and  that  when  they 
Were  brought  to  the  attention  of  Congress  a  joint  resolution  was  passed  and 
approved  April  30,  1908,  directing  the  Attorney  (Jeneral  to  prosecute  any  and 
all  suits  In  equity  and  actions  at  law,  which  he  may  deem  appropriate  to 
enforce  the  rights  of  the  United  States,  in  any  manner  arising  out  of  certain 
grants  of  land  by  Congress,  including  the  aforesaid  act  granting  lands  to  the 
state  of  Oregon,  Including  the  right  to  enforce  the  claims  of  the  United  States 
to  the  forfeiture  of  such  land  grants.    The  bill  alleged  that  the  said  lands  in- 
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TolTed  In  the  suit  were  forfeited  to  the  United  States  tree  of  all  right  of  the 
appellant,  and  the  bill  prayed  for  discovery,  for  a  decree  of  forfeiture,  and 
for  a  decree  quieting  the  title  of  the  goTernment  and  enjoining  the  appellant 
from  asserting  any  right  or  interest  in  the  lands,  and  for  such  further  relief 
as  pertained  to  equity. 

The  answer  admitted  many  of  the  allegations  of  the  bill,  admitted  the  con- 
tract between  the  Wagon  Road  Company  and  Miller  for  96,676.96  acres,  but 
alleged  that  the  sale  was  made  In  good  faith  and  for  a  valuable  consideration, 
and  that  the  Wagon  Road  Company  then  had  an  unconditional  fee-simple  title 
to  the  lands,  evidenced  by  a  patent.  The  answer  alleged  that  the  other  con- 
veyances were  made  in  good  faith,  but  denied  that  the  corporate  existence  of 
the  Wagon  Road  Company  was  maintained  for  the  purposes  alleged  in  the 
bUl,  and  alleged  that  it  was  maintained  for  the  purpose  of  receiving  the 
patents  which  were  to  issue  under  the  terms  of  the  grant  and  not  for  the 
purpose  of  deception.  It  alleged  that  Congress,  by  the  act  of  June  18,  1874, 
waived  the  conditions  of  the  proviso  of  the  grant,  and  authorized  the  Issuance 
of  patents  free  and  clear  of  all  conditions,  and  the  answer  denied  that  the 
trust  deed  was  In  violation  of  the  granting  act,  or  that  it  was  executed  for 
the  benefit  of  the  stockholders  of  the  Oregon  Southern  Improvement  Company, 
or  that  the  indebtedness  which  it  secured  was  fictitious,  or  that  the  fore- 
closure was  for  the  pnrjwse  of  evading  the  conditions  of  the  grant,  or  that  the 
price  purported  to  have  been  paid  at  the  foreclosure  sale  was  not  paid  In 
fact,  and  it  alleged  that  the  sale  was  made  in  good  faith  and  that  the  title 
actually  passed.  The  answer  denied  the  allegations  of  fraud  and  concealment 
in  the  matter  of  sales  of  land  by  the  Wagon  Road  Company. 

For  affirmative  defenses  it  set  up  the  following:  (1)  That  during  the  43 
years  which'  have  elapsed  since  the  date  of  the  grant  the  Wagon  Road  Com- 
pany and  all  persons  claiming  under  it,  including  the  appellant,  have  been  In 
open  and  notorious  possession  of  the  land,  dalmlng  it  by  adverse  possession, 
and  that  the  government  has  acquiesced  In  the  claim.  (2)  That  the  suit  is 
barred  by  the  statute  of  limitations  of  Oregon,  and  by  section  8  of  the  act 
of  Congress  of  March  3,  1891  (26  Stat  1099,  c.  561  [Comp.  St.  1913,  §  4992]), 
and  section  1  of  the  act  of  Congress  approved  March  2,  1896  (29  Stat.  42,  c. 
39  [Comp.  St  1913,  %  4901]).  (3)  That  the  suit  is  barred  by  laches,  acquies- 
cence, and  ratification,  and  by  estoppel  resulting  from  (a)  the  passage  of  tho 
act  of  Congress  of  1874,  with  the  knowledge  of  the  transfer  of  the  land  from 
the  state  of  Oregon  to  the  Wagon  Road  Company,  (b)  open  and  notorious 
possession,  such  as  the  nature  of  the  lands  would  admit,  by  the  Wagon  Road 
Company  and  its  successors  In  Interest,  (c)  the  use  of  the  wagon  road  by  the 
tJnited  States  under  the  terms  of  the  grant,  and  (d)  acquiescence  for  upwards 
of  40  years  In  the  transfers  as  shown  by  the  record.  (4)  That  the  proviso 
defeated  the  object  for  which  the  act  was  passed  and  being  repugnant  to  the 
grant  Is  wholly  void.  (5)  That  the  appellant  is  a  bona  flde  purchaser  In 
good  faith  and  for  full  value.  (6)  That  before  purchasing  It  carefully  examin- 
ed all  legislation  by  Congress  and  the  state  of  Oregon  affecting  the  title,  and 
made  special  Inquiry  concerning  the  same,  and  carefully  examined  the  patents, 
and  was  advised  by  eminent  counsel  that  the  title  was  clear  and  unincum- 
bered. (7)  That  before  purchasing  the*  appellant  ascertained  that  the  Wagon 
Boad  Company  had  sold  all  the  lands  for  which  purchasers  could  be  found 
wiUing  to  purchase  in  tracts  of  160  acres.  (8)  That  on  February  27,  1896, 
and  on  three  subsequent  dates  in  said  month,  the  United  States  commenced 
certain  suits  In  the  Circuit  Court  of  the  United  States  for  the  District  of 
Oregon  against  parties,  including  the  appellant  herein,  to  recover  certain  of 
the  lands  described  In  the  present  suit,  and  the  decision  in  each  of  those  cases 
constitutes  a  bar  to  the  present  suit,  and  by  the  institution  of  said  suits,  and 
the  acquiescence  of  the  United  States  in  the  decree,  the  United  States 
waived  any  and  all  rights  which  It  might  have  had  to  assert  title  to  the  lands 
described  In  the  bill,  and  Is  estopped  from  asserting  title  thereto.        • 

JTpon  the  Issues  so  framed  and  the  testimony  In  the  case,  the  court  below 
held  that  the  grant  was  not  made  upon  condition  subsequent,  but  that  It 
contained  certain  enforceable  covenants  which  had  been  violated  by  the  ai>- 
pellant  and  certaia  of  its  predecessors  in  Interest,    l^e  decree  enjoined  the 
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appellant  from  selling  the  lands,  or  any  part  thereof,  or  any  timber  thereon, 
in  quantities  greater  than  one  quarter  section  to  one  person,  or  for  a  price 
exceeding  $2.50  per  acre,  and  from  cutting  or  removing  the  timber  on  any  of 
said  lands,  except  in  connection  with  the  sale  of  the  land  bearing  the  timber, 
and  enjoined  it  from  making  any  disposition  of  any  of  said  lands,  or  of  the 
timber  thereon,  until  Congress  should  have  a  reasonable  opportunity  to  make 
provision  by  legislation  for  the  disposal  of  the  same,  in  accordance  with  such 
policy  as  Congress  might  deem  fitting  under  the  clreumstances,  and  at  the 
saine  time  secure  to  the  appellant  the  value  that  the  granting  act  conferred 
upon  the  state  of  Oregon,  and  decreed  that,  In  case  of  the  failure  of  Congress 
so  to  act,  the  appellant  might  apply  to  the  court  within  a  reasonable  time  for 
modification  of  so  much  of  the  injunction  as  forbids  any  disposition  of  said 
lands  or  timber,  until  Congress  shall  act;  the  court  reserving  the  right  to 
modify  the  decree  In  that  regard.  And  the  court  decreed  that  "the  govern- 
ment shall  have  the  right  to  apply  to  the  court  at  any  time  hereafter  for  an 
accounting  as  to  all  moneys  received  by  the  appellant  on  accotmt  of  lands 
Included  in  the  granting  act,"  for  which  purpose  the  court  retained  Jnrtedlc- 
tlon. 

Dolph,  Mallory,  Simon  &  Gearin,  of  Portland,  Or.,  for  appellant 
Constantine  J.  Smyth,  Sp.  Asst.  Atty.  Gen.,  of  Washington,  D.  C, 
for  the  United  States. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  principal  question  involved  concerns  the  construction  of  the  first 
and  second  provisos  of  the  granting  act.  The  appellant  insists  that 
those  provisos  must  be  read  together  with  section  5,  and  that  when  so 
read  it  will  appear  that  the  second  proviso  refers  only  to  sales  made 
during  the  first  five  years,  and  was  not  intended  to  apply  to  sales  made 
after  the  completion  of  the  road.  To  this  we  are  unable  to  assent 
The  terms  of  the  provisos  are  plain.  They  express  clearly  the  inten- 
tion of  Congress  that  the  lands  granted  were  to  be  used  for  but  one 
purpose,  which  was  the  construction  of  the  road,  and  that  they  should 
be  sold  in  quantities  not  greater  than  160  acres,  and  not  to  more  than 
one  person,  and  at  a  price  not  to  exceed  $2.50  per  acre.  Section  5 
.  contains  nothing  that  modifies  section  1.  It  prescribes  that,  when  the 
Governor  shall  certify  to  the  Secretary  of  tiie  Interior  that  10  con- 
tinuous miles  of  the  road  are  completed,  30  sections  of  the  granted 
lands  may  be  sold,  "and  so  on  from  time  to  time,  until  said  road  shall 
be  completed,  and  if  said  road  is  not  completed  within  five  years  no 
further  sale  shall  be  made,  and  the  lands  remaining  tmsold  shall  revert 
to  the  United  States."  None  of  the  provisions  of  section  5  is  re- 
pugnant to  any  of  the  provisions  of  section  1,  and  full  force  and  eflfect 
may  be  given  to  both.  But  the  appellant  contends  that  in  any  view  of 
the  proviso  it  is  a  covenant  only,  and  is  not  enforceable  against  the 
appellant.  The  same  contention  was  made,  but  was  denied  by  the 
court,  in  Oregon  &  Cal.  R.  R.  v.  United  States,  238  U.  S.  393,  35 
Sup.  Ct.  908,  59  L.  Ed.  1360.  We  think  no  distinction  can  be  made 
to  the, detriment  of  the  interest  of  the  appellee  in  the  present  case 
between  the  provisos  in  the  grant  involved  in  that  case  and  those  in 
the  grant  involved  in  this. 

It  is  suggested  that  a  material  difference  is  to  be  found  in  the  fact 
that  in  the  Oregon  &  California  grant  it  was  provided  that  the  land 
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• 

should  be  sold  to  "actual  settlers"  only,  while  no  such  provision  is 
found  in  the  grant  in  question  in  this  suit,  and  the  argument  is  made 
that  in  the  latter  grant  there  is  absence  of  evidence  of  governmental 
policy  looking  to  the  encouragement  of  settlers  to  go  upon  the  land 
and  settle  up  the  country,  that  actual  settlement  was  neither  pro- 
vided for  nor  contemplated,  and  that  hence  the  proviso  in  the  present 
act  lacked  the  dominant  purpose  of  the  proviso  in  the  Oregon  &  Cal- 
ifornia grant.  In  the  case  just  cited  the  Supreme  Court  said  of  the 
proyisos  there  involved :  "They  are  covenants  and  enforceable."  The 
provisos  in  the  act  here  under  consideration  are  likewise  "covenants 
and  enforceable."  In  that  case  the  court  held  also  that  the  building 
of  the  railroad  was  the  primary  purpose  of  the  acts  of  Congress,  and 
that  the  secondary  purpose  was  the  settling  up  of  the  country.  The 
same  may  be  said  of  the  act  here  under  consideration.  For  what  pur- 
pose did  Congress  enact  that  the  land  should  be  sold  in  quantities  not 
less  than  160  acres  and  at  a  price  not  to  exceed  $2.50  per  acre,  and 
that  two  sales  should  not  be  made  to  one  person,  if  it  were  not  for 
the  purpose,  made  manifest  in  all  the  railroad  land  grants  of  that 
period,  to  distribute  the  lands  to  settlers,  to  open  up  the  country  to 
settlement  and  cultivation,  as  well  as.  to  prevent  the  acquisition  by 
corporations  of  large  tracts  of  the  public  domain  to  be  held  for  spec- 
ulation and  sold  at  enhanced  values  ?  To  dispose  of  the  lands  accord- 
ing to  the  terms  of  the  grant  would  have  been,  not  only  to  encourage 
the  settlement  of  the  lands  sold,  but  to  assist  in  the  settlement  of  the 
ungranted  sections.  As  was  said  in  Winona  &  St.  Peter  R.  R.  v. 
Barney,  113  U.  S.  618,  625,  5  Sup.  Ct.  606,  610  (28  L.  Ed.  1109): 

"The  policy  of  the  goTemment  was  to  keep  the  public  lands  open  at  all 
times  to  sale  and  pre-emption,  and  thus  encourage  the  settlement  of  the 
country." 

It  is  not  true,  therefore,  that  when  the  road  was  built  the  govern- 
ment had  no  further  interest  in  the  lands,  nor  in  the  disposal  of  them. 

The  appellant,  as  a  further  reason  for  holding  the  proviso  void,  as- 
serts that  the  lands  could  not  have  been  sold  in  160-acre  tracts.  •  On 
the  trial  certain  witnesses  for  the  appellant  testified  that  the  great  body 
of  the  land  could  not  have  been  sold  in  160-acre  tracts  for  any  sum. 
There  was  much  testimony  to  the  contrary,  however,  and  there  was 
evidence  that  the  predecessors  in  interest  of  the  appellant  withdrew  the 
lands  from  sale,  refused  applications  to  purchase,  and  from  the  very 
inception  of  their  rights  persistently  denied  that  the  lands  were  sub- 
ject to  the  proviso  contained  in  section  1  of  the  granting  act.  There 
was  evidence  that  if  the  appellant  and  its  predecessors  in  interest  had 
offered  the  lands  for  sale,  or  had  made  efforts  to  sell  the  same  in  ac- 
cordance with  the  terms  of  the  grant,  a  large  portion  thereof  could 
have  been  sold  to  settlers.  As  far  as  this  appeal  is  concerned,  how- 
ever, the  question  is  not  important,  for  under  tiie  ruling  in  the  Oregon 
&  California  Case  it  follows  that,  if  the  grantee  found  the  terms  of 
the  grant  impossible  of  performance,  it  was  not  justified  in  violating 
the  provisions  of  the  act,  but  its  remedy  was  to  apply  to  Congress  for 
remedial  legislation. 
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[2]  The  defense,  that  the  appellant  is  a  bona  fide  purchaser  for 
valut  has  not  been  sustained.  To  establish  that  defense  the  burden 
rested  upon  the  appellant  to  make  satisfactory  proof  of  its  purchase 
without. notice,  its  payment  of  value,  and  its  bona  fides.  Tobey  v.  Kil- 
boume,  222  Fed.  760,  138  C.  C.  A.  308;  Cooper  v.  United  States,  220 
Fed.  871,  136  C.  C.  A.  501 ;  United  States  v.  Brannan,  217  Fed.  849, 
133'  C.  C.  A.  559;  United  States  v.  De  Moines,  142  U.  S.  510,  12 
Sup.  Ct.  308,  35  L.  Ed.  1099.  That  the  Wagon  Road  Company  had 
no  power  to  sell  the  lands  in  gross  was  plainly  apparent  in  the  terms 
of  the  original  grant.  The  appellant  was  chargeable  with  notice- of 
the  provisions  of  that  act,  notwithstanding  that  patents  had  issued 
from  the  United  States.  Although  the  patents  purported  to  convey  the 
land  in  fee,  the  title  was  nevertheless  subject  to  the  terms  of  the 
congressional  grant,  and  indeed  each  patent  recited  that  it  was  issued 
in  pursuance  of  that  act.  That  act  was  more  thai!  a  grant.  It  was  a 
law,  and  each  subsequent  purchaser  was  chargeable  with  notice  of  it. 
.\gain,  each  of  the  mesne  conveyances  between  the  Wagon  Road  Com- 
pany and  the  appellant  contained  the  recital  that  the  lands  conveyed 
were  part  of  the  lands  granted  by  the  act  "of  March  ^,  1869,  to  the 
state  of  Oregon.  In  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S. 
417,  437,  12  Sup.  Ct.  239,  246  [35  L.  Ed.  1063],  the  court  said  that 
the  purchaser  of  land  "must  look  to  the  title  papers  under  which  he 
buys,  and  is  charged  with  notice  of  all  the  facts  appearing  upon  their 
face,  or  to  the  knowledge  of  which  an)rthing  there  appearing  will  con- 
duct him.  He  has  no  right  to  shut  his  eyes  or  his  ears  to  the  inlet 
of  information,  and  then  say  he  is  a  bona  fide  purchaser  without  no- 
tice." And  the  answer  of  the  appellant, in  this  case  shows  that  the 
appellant,  before  purchasing,  took  care  and  made  due  inquiries,  for 
it  alleges  that  before  purchasing  the  appellant  "carefully  examined  all 
legislation  by  Congress  and  the  state  of  Oregon  affecting  the  title,  and 
also  examined  the  patents." 

[3]  The  appellant  contends  that  the  government  is  estopped  both 
by  matter  in  pais  and  by  judgment.  The  estoppel  in  pais  is  said  to 
consist  in  the  long  delay  of  the  government  to  institute  the  suit,  and 
its  apparent  acquiescence  in  the  action  of  the  Wagon  Road  Company 
and  its  grantees  in  transferring  the  lands  contained  in  the  grant,  and 
in  other  facts  showing  that  officers  of  the  government  must  have 
known  and  approved  the  manner  in  which  the  lands  had  been  dealt 
with.  In  the  Oregon  &  California  Case  the  court  held  that  the  fact 
that  the  actions  of  the  grantee  of  railroad  grant  lands  were  known 
to  the  government  officials,  and  that  no  action  was  taken  in  regard 
thereto  does  not  amount  to  an  estoppel  against  the  enforcement  of 
covenants  in  the  grant.  That  decision  answers  the  contention  of  the 
appellant  here  so  far  as  it  relates  to  estoppel  in  pais.  The  court  there- 
in applied  the  doctrine  of  United  States  v.  California  &  Oregon  Land 
Co.,  148  U.  S.  31,  13  Sup.  Ct.  458,  37  L.  Ed.  354,  in  which  it  was 
held  that  estoppel  exists  only  where  the  act  relied  upon  is  done  by 
an  executive  officer  or  agent  specially  authorized  by  Congress.  There 
was  no  affirmative  act  of  any  officer  of  the  government  with  respect 
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to  the  title  to  these  lands  other  than  the  act  of  issuing  the  patents, 
nor  did  Congress  ever  take  any  action  in  r^ard  thereto  other  than 
to  pass  the  act  of  1874  authorizing  the  issuance  of  patents. 

[4]  Of  the  suits,  the  bringing  of  which  are  said  to  estop  the  gov- 
ernment from  prosecuting  the  present  action,  three  were  commenced 
in  February,  1896,  and  one  in  August,  1897.  The  suits  were  num- 
bered 2278,  2283,  2284,  and  2406.  The  first  suit  was  brought  to  re- 
cover 40  acres  of  land  which  it  was  alleged  had  been  entered  as  a 
homestead  prior  to  the  grant,  and  was  therefore  not  included  therein. 
In  the  second  suit  title  was  alleged  to  be  in  the  United  States,  for  the 
reason  that  one  small  tract  therein  described  had  been  reserved  from 
the  grant,  and  1,099.59  acres  of  lands  therein  described  lay  without 
the  limits  of  the  grant  The  third  suit,  which  involved  30,044  acres 
of  land,  was  brought  on  the  theory  that  tiie  lands  were  outside  the  lim- 
its of  the  grant,  and  were  within  the  overlap  of  the  prior  grant  to  the 
Oregon  &  California  Railroad  Company,  and  were  therefore  errone- 
ously patented  to  the  Wagon  Road  Company.  The  fourth  suit  was 
brought  to  recover  $2.50  per  acre  for  the  1,099.59  acres  involved  in 
the  second  suit,  on  the  ground  that  the  patents  thereto  had  been  er- 
roneously issued;  it  being  alleged  that  those  lands  had  been  entered 
under  the  homestead  and  pre-emption  laws  of  the  United  States  prior 
to  the  grant.  It  is  true  that  in  some  of  those  suits  reference  was  made 
in  the  pleadings  to  the  terms  of  the  grant,  and  in  the  case  last  re- 
ferred to  the  defendant  was  required  to  answer  whether  any  of  those 
lands  had  been  sold,  and,  if  so,  to  state  the  particulars  of  the  sales, 
whether  for  cash  or  deferred  payments,  and  to  whom  sold,  and  in 
the  relief  sought  was  a  prayer  that  tlje  grant  be  constnted  and  a  de- 
cree entered  defining  the  rights  of  the  parties.  But  there  was  no  judg- 
ment in  any  of  the  cases  which  defined  such  rights,  and  no  question 
was  presented  or  decided  which  in  any  way  affects  the  present  litiga- 
tion. 

In  suit  2278  it  was  adjudged  that  the  40  acres  therein  involved  had 
not  been  homesteaded  as  alleged  in  the  bill.  Suit  No.  2283  was  dis- 
missed on  the  defendant's  motion  after  a  demurrer  had  been  sustained 
to  the  comfdainant's  replication,  and  the  govenmient  had  refused  to 
plead  further.  In  suit  2406  the  small  tract  alleged  to  have  been  re- 
served from  the  operation  of  the  grant  was  canceled,  and  the  United 
States  obtained  a  decree  against  the  defendant  for  $1,099.59,  or  $1 
per  acre  for  the  lands  alleged  to  be  without  the  limits  of  the  grant. 
In  none  of  those  cases  did  the  government  seek  to  establish  title  to 
any  of  the  lands  herein  involved,  or  to  compel  the  observance  of  the 
covenants  contained  in  the  grant  The  most  that  can  be  said  for  the 
prior  suits  is  that  in  some  of  them  the  questions  which  are  here  in- 
volved might  have  arisen  and  might  have  been  litigated.  But  the 
purpose  of  those  suits  was  different  from  the  purpose  of  the  present 
suit,  and  the  causes  of  action  were  different  The  present  suit  was 
brought  to  enforce  the  law  of  the  grant,  and  the  covenant  of  the  gran- 
tee, and  the  prior  suits  operated  as  an  e"stoppel  only  to  the  points  or 
questions  actually  Utigated  and  determined  therein.    Nesbitt  v.  River- 
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side  Independent  District,  144  U.  S.  610,  12  Sup.  Ct  746,  36  L.  Ed. 
562. 
We  find  no  error.    The  decree  is  aiBrmed. 

ROSS  and  HUNT,  Circuit  Judges  (concurring).  The  bill  shows  on 
its  face  that  it  was  brought  to  obtain  a  decree  adjudging  the  grant  for- 
feited, restoring  the  title  to  the  United  States,  and  confirming  and 
quieting  it  as  against  any  right,  title,  interest,  or  claim  by  or  on  behalf 
of  the  defendant  to  the  suit,  or  any  person  claiming  or  to  claim  under 
it,  and  meanwhile  to  restrain  the  defendant  from  selling,  conveying,  or 
in  any  manner  encumbering  any  of  the  land. 

But  the  bill  also  contained  a  prayer  for  such  other  and  further  re- 
lief as  the  equity  of  the  case  should  require,  and  while  the  court  below 
very  properly,  in  our  opinion,  in  view  of  the  fact  that  the  record  shows 
that  the  grant  had  been  fully  earned  by  the  building  of  the  road  with- 
in the  time  fixed  by  the  grant,  and  many  years  before  the  bringing  of 
the  suit,  refused  to  decree  a  forfeiture  of  any  of  the  land,  but  enjoined 
the  defendant,  its  officers  and  agents,  from  selling  or  maJcing  any  dis- 
position thereof,  or  of  the  timber,  materials,  or  other  deposits  thereon  • 
or  therein  "until  Congress  shall  have  a  reasonable  opportunity  to  make 
provision  by  legislation  for  the  disposition  of  said  lands,  timber,  min- 
eral or  other  deposits  in  accordance  with  such  policy  as  Congress  may 
deem  fitting  under  the  circumstances,  and  at  the  same  time  secure  to 
the  defendant  all  the  value  that  the  granting  act  conferred  upon  the 
state  of  Oregon  or  the  Wagon  Road  Company,"  with  a  provision  to  the 
effect  that  should  Congress  fail  to  act  in  the  premises  within  a  stated 
period  the  defendant  might  apply  to  the  court  for  a  modification  of  the 
decree,  the  court  reserving  jurisdiction  for  that  purpose.  The  main 
basis  of  the  court's  ruling,  as  appears  from  its  opinion,  was  the  de- 
cision of  the  Supreme  Court  in  the  case  of  Oregon  &  Cal.  R.  R.  v. 
United  States,  238  U.  S.  393,  35  Sup.  Ct.  908,  59  L.  Ed.  1360.  A  care- 
ful examination  of  the  opinion  in  that  case  satisfies  us  that  its  doc- 
trine, applied  to  the  facts  of  the  present  case,  authorized  and  required 
the  decree  that  was  entered  by  the  court  below,  which  was  permissible 
under  the  prayer  for  general  relief. 

The  grant  in  question  being  made  "upon  the  condition  that  the 
lands  shall  be  sold  to  any  one  person  only  in  quantities  not  greater  than 
one  quarter  section,  and  for  a  price  not  exceeding  t\vo  dollars  and  fifty 
cents  per  acre"  (section  1,  Act  of  March  3,  1869),  and  tlie  grant  being 
a  law  as  well  as  a  grant,  bona  fide  purchasers  must  be  held  to  have  tak- 
en with  notice  of  it,  especially  as  the  state  of  Oregon,  in  transferring 
the  grant  to  the  Wagon  Road  Company,  in  express  terms  did  so  "upon 
the  conditions  and  limitations"  stated  therein.  In  respect  to  the  former 
suits  brought  by  the  government  regarding  some  of  these  lands,  we 
concur  in  what  is  said  in  the  opinion. 
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NORTHEKN  CENTRAI/  RT,  00.  v.  UNITED  STATES. 
{Circuit  Court  of  Appeals,  Second  Circuit    February  27, 1917.) 

No.  73. 

1.  Ckiminai.  Law  €=»118 — Intebstatb  Oouubbce  Aot — Gmita  of  Bebaxes — 

JUBISDICnON  07  Pbosecittioit. 

Under  tlie  proTlslon  of  Elklns  Act  E^eb.  19,  1903,  a  708,  f  1,  32  Stat 
847,  as  amended  by  Hepburn  Act  June  29,  1906,  c.  3591,  §  2,  34  Stat  587 
(Comp.  St  1913,  S  86d7),  wbicli  makes  the  granting  or  receiving  of  re- 
bates unlawful,  giving  jurisdiction  of  prosecutions  thereunder  to  any 
court  of  the  United  States  having  jurisdiction  of  crimes  within  tbe  dis- 
trict in  which  such  violation  la  committed,  "or  through  which  the  trans- 
portation may  have  been  conducted,"  It  is  sufficient  to  sustain  the  Juris- 
diction of  a  court  tliat  tJtie  shipments  with  respect  to  which  it  Is  charged 
that  rebates  were  granted  were  transported  into  the  district,  and  such 
jurisdiction  Is  not  defeated  by  the  fact  that  the  arrangement  was  made, 
or  the  rebates  paid  or  settled  for,  In  another  district 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  190,  232.] 

2.  Cabbiebs  ®=>38 — Intebstate  Coumebce  Act — Rebates. 

Any  pecuniary  Inducement  held  out  to  shipper  to  procure  his  business 
over  a  particular  raUroad  is  or  may  be  a  rebate  or  concession,  within  the 
prohibition  of  the  Interstate  Commerce  Acts. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  f  {  96,  97.] 

3.  Oabbibbs  4=938 — Intebstate  Coiooscb  Aot — Giviiro  or  Rebates. 

Defendant,  an  Interstate  railroad  company,  was  the  owner  of  coal 
lands  which  It  leased  In  1878,  and  by  renewals  thereafter  to  a  mining 
company  on  a  royalty  basis.  The  coal  produced  therefrom  was  shipped 
over  defendant's  road.  From  1906  to  1913,  and  until  the  matter  was 
called  to  tbe  attention  of  the  Interstate  Commerce  Commission,  defend- 
ant collected  no  royalties  from  the  mining  company  and  made  no  charges 
on  its  books  therefor,  although  the  mining  company  produced  above 
1,500,000  tons  of  coal  annually,  which  defendant  transported  at  tbe 
regular  published  rates.  Held,  that  such  facts  were  suttlclent  to  sustain 
a  verdict  finding  that  defendant  had  Intentionally  granted  to  the  mining 
company  as  a  shipper  a  concession  from  tbe  established  rates  in  violation 
of  Elklns  Act  Feb.  19,  1903,  c.  708,  i  1,  as  amended  by  Hepburn  Act 
June  29,  1906,  c.  3591,  S  2- 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent  Dig.  Si  96,  97.] 

Hough,  Circuit  Judge,  dissenting. 

In.Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

Criminal  prosecution  by  the  United  States  against  the  Northern 
Central  Railway  Company.  From  a  judgment  of  conviction,  defendant 
brings  error.    Affirmed. 

The  plaintiff  in  error  hereinafter  is  referred  to  as  the  defendant. 
The  defendant  is  a  corporation  organized  under  the  laws  of  the  states 
of  Maryland  and  Pennsylvania,  and  is  a  common  carrier  engaged  in 
the  transportation  of  anthracite  coal  in  carloads  and  other  property 
for  hire  wholly  by  railroad  in  interstate  commerce  on  and  over  its  rail- 
way route  from  Mt  Carmel  and  Shamokin  in  the  state  of  Pennsyl- 
vania, and  from  certaifl  collieries  in  the  county  of  Northumberland,  in 
the  state  of  Pennsylvania,  to  various  points  in  the  Western  district  of 

«=9For  other  c«s«  sm  same  topic  A  KEY-NUMBER  In  alt  Ker-Numbered  DlgesU  &  Indeze* 
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the  state  of  New  York,  connecting  with  the  lines  of  the  Pennsylvania 
Railroad  Company  and  with  those  of  the  New  York  Central  &  Hud- 
son River  Railroad  Company. 

Francis  I.  Gowen,  of  Philadelphia,  Pa.,  and  Frank  Rumsey  and  H. 
J.  Adams,  both  of  Buffalo,  N.  Y.,  for  plaintiff  in  error. 

Henry  S.  Mitchell,  Sp.  Asst.  Atty.  Gen.,  for  the  United  States. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  defendant  was  charged  with  a  vio- 
lation of  the  Elkins  Act  of  February  19,  1903,  as  amended  by  the  Hep- 
h\im  Act  of  June  29,  1906.  The  act  in  terms  forbids  railroad  compa- 
nies engaged  in  interstate  commerce  from  giving  any  rebates  or  con- 
cessions to  any  shipper  which  are  contrary  to  the  published  and  filed 
tariff  rates.    That  act  provides  in  part  as  follows: 

"It  shall  be  unlawful  for  any  person,  i^rsons,  or  corporation  to  offer, 
grant,  or  give,  or  to  solicit,  accept  or  receive  any  rebate,  conceaslon,  or  dis- 
crimination In  respect  to  the  transportation  of  any  property  In  interstate  or 
foreign  commerce  by  any  common  carrier  subject  to  said  act  to  regulate  com- 
merce and  the  acts  amendatory  thereof  whereby  any  such  property  shall  by 
any  device  whatever  be  transported  at  a  less  rate  than  that  named  In  the 
tariffs  published  and  filed  by  such  carrier,  as  is  required  by  said  act  to  reg- 
ulate commerce  and  the  acts  amendatory  thereof,  or  whereby  any  other  ad- 
vantage Is  given  or  discrimination  Is  practiced.  Every  person  or  corporation, 
whether  carrier  or  slilpper,  who  shall,  linowlngly,  offer,  grant,  or  give,  or 
solicit,  accept,  or  receive  any  such  rebates,  concession,  or  discrimination  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  thousand  dollars  nor  more  than  twenty 
thousand  dollars." 

The  indictment  charges  defendant  with  granting  rebates  and  conces- 
sions to  the  Mineral  Railroad  &  Mining  Company,  hereinafter  called 
the  Mining  Company,  on  shipments  of  anthracite  coal  contrary  to  the 
provisions  of  the  above  act.  In  addition  to  the  necessary  formal  al- 
legations, each  count  described  a  certain  carload  of  anthracite  coal, 
and  alleged  that  it  was  mined  by  the  Mining  Company  from  lands  it 
leased  from  defendant  near  Shamokin,  Pa. ;  that  the  coal  was  trans- 
ported thence  by  defendant  and  its  connecting  carrier,  the  New  York 
Central  &  Hudson  River  Railroad  Company,  through  tiie  Western  dis- 
trict of  New  York,  to  a  certain  point  therein;  that  a  rate  for 'such 
transportation  was  lawfully  established  in  the  joint  tariffs  of  the  said 
carriers ;  and  that  defendant,  by  the  device  of  waiving  the  collection 
from  the  Mining  Company  of  royalties  of  28  cents  per  ton,  provided 
for  in  its  lease,  granted  to  that  company  rebates  and  concessions  in 
respect  to  the  transportation  of  the  coal  whereby  it  was  transported  at 
less  than  the  estabUshed  rate  and  an  advantage  was  given  to  ^at  com- 
pany. 

The  various  counts  of  the  indictment  are  similar  in  form  and  alike, 
except  as  to  the  date  of  shipment,  number  of  pounds,  kind  of  coal 
shipped,  the  number  and  description  of  car,  the  name  of  consignee 
and  destination,  and  it  is  sufficient  to  state  that  each  of  the  50  cars 
described  in  the  separate  counts  of  the  indictment  were  consigned  to 
points  within  the  Western  district  of  New  York  and  on  the  line  of 
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the  New  York  Central  &  Hudson  River  Railroad  Company.  The  trial 
court  held  that  the  indictment,  which  originally  consisted  of  50  counts, 
alleged  17  separate  and  distinct  offenses,  all  of  the  shipments  in  ques- 
tion having  been  made  in  17  months,  and  that  there  was  but  a  single 
offense  in  any  given  month.  The  number  of  the  counts  was  accord- 
ingly reduced  to  17  by  the  court.  A  plea  of  not  guilty  was  entered 
as  to  each  coimt.  The  trial  resulted  in  the  conviction  of  the  defendant 
as  charged  on  17  counts  and  defendant  was  fined  $20,000  and  judg- 
ment was  entered  for  that  amount 

It  appears  that  the  defendant,  during  and  throughout  the  whole 
period  of  time  involved  in  the  indictment,  was  and  is  the  owner  in 
fee  and  the  lessee  of  approximately  4,948  acres  of  coal-producing  lands 
situate  in  the  county  of  Northumberland,  near  the  borough  of  Sham- 
okin,  in  the  state  of  Pennsylvania;  that  on  July  10,  1878,  defendant 
by  a  lease  which  became  effective  on  January  1,  1878,  and  remained 
in  force  until  December  21,  1887,  leased  to  the  Mining  Company  all 
of  the  said  coal-producing  lands  for  mining  purposes  and  conveyed 
to  it  the  exclusive  right  to  mine,  prepare,  and  carry  away  coal  from 
the  said  properties,  and  to  occupy  and  use  the  lands,  mmes,  slopes, 
breakers,  pumps,  and  other  machinery,  houses,  shops,  stables,  build- 
ings, and  all  other  improvements,  and  to  cut  timber  from  the  lands 
for  use  in  the  mines  and  buildings  connected  with  the  aforesaid  coal- 
producing  lands ;  that  pursuant  to  the  terms  of  the  said  lease  and  in 
consideration  of  the  rights  and  privileges  therein  conveyed  to  it,  the 
Mineral  Railroad  &  Mining  Company  agreed  to  pay  defendant  for 
each  and  every  gross  ton  of  coal  of  2,240  pounds  weight,  mined  and 
sold  by  it  from  the  coal-producing  l^nds  on  or  after  January  1,  1878 
(but  not  including  any  coal  used  or  to  be  used  by  the  Mineral  Railroad 
&  Mining  Company  for  mining  purposes),  the  sum  of  20  cents  for  all 
prepared  sizes,  and  10  cents  for  nut  coal  and  all  smaller  sizes  mined 
and  produced  from  the  said  properties,  such  payments  to  be  made 
thereafter  not  later  than  the  25th  day  of  each  and  every  month  for 
such  coal  sold  during  the  previous  month ;  that  various  extensions  of 
the  lease  were  made  from  time  to  time,  by  which  it  was  extended  to 
February  27,  in  the  year  2862;  that  by  the  last  extension  royalties 
were  to  be  paid  during  the  extended  term  at  the  rate  of  28  cents  per 
ton,  instead  of  at  the  rates  of  10  to  20  cents  per  ton  as  originally  pro- 
vided. Royalties  were  to  be  paid  not  later  than  the  25th  day.  of  the 
month  following  the  sale  of  the  coal  mined.  Provision  was  also  made 
for  the  cancellation  of  the  lease  at  the  end  of  any  calendar  year  at  the 
option  of  either  lessor  or  lessee.  It  further  appears  that  pursuant  to 
the  terms  of  the  lease  and  its  extension  the  Mining  Company  entered 
into  the  occupancy,  use,  and  possession  of  the  leased  properties  and 
has  ever  since  been  in  exclusive  possession  of  them ;  that  it  has  mined 
from  the  properties  large  quantities  of  anthracite  coal  to  the  extent 
annually  of  upwards  of  1,600,000  tons. 

The  coal  was  shipped  under  an  arrangement  between  the  Mining 
Company  and  the  Susquehanna  Company.  The  Mining  Company  is 
a  corporation  organized  under  the  laws  of  Pennsylvania.  Its  chief  busi- 
ness is  the  production  and  selling  of  anthracite  coal,  and  it  maintains 
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an  office  in  the  city  of  Philadelphia.  Two-thirds  of  its  stodc  was 
owned  by  defendant.  It  produced  the  greater  part  of  its  output  from 
the  lands  leased  from  defendant.  By  virtue  of  the  agreement  the  Sus- 
quehanna Coal  Company,  which  is  also  a  Pennsylvania  corporation 
engaged  in  the  production  and  selling  of  anthracite  coal,  throughout  the 
entire  period  involved  herein  acted  ostensibly  as  selling  agent  and  ship- 
per for  the  Mining  Company.  It  accepted,  shipped,  marketed,  and 
sold  all  the  anthracite  coal  mined  and  produced  by  the  Mining  Com- 
pany, and  it  paid  over  to  the  latter  the  entire  net  proceeds  derived 
from  the  sale  of  the  coal  produced  by  the  Mining  Company,  without 
making  any  charge  for  its  services  as  selling  agent.  The  two  com- 
panies occupied  the  same  offices  and  had  the  same  officers  and  direc- 
tors, the  officers'  salaries  being  paid  in  part  by  each  company.  Their 
relations  were  such  that  their  mutual  president  referred  to  the  Mining 
Company  as  the  "Mining  Department"  of  the  Susquehanna  Company. 
The  arrangement  between  them  was  as  follows:  The  Mining  Com- 
pany loaded  the  coal  it  mined  into  defendant's  cars.  The  Susquehanna 
Company  sold  the  coal  and  turned  over  to  the  Mining  Company  the 
net  proceeds  less  the  selling  expenses.  The  Susquehanna  Company 
gave  the  shipping  instructiops  to  defendant,  and  die  coal  was  trans- 
ported under  waybills  in  which  the  Susquehanna  Company  was  named 
as  the  shipper. 

The  Mining  Company  never  paid  a  dividend.  From  1903  to  De- 
cember 31,  1912,  its  balance  sheets  showed  liabilities  in  excess  of  as- 
sets. In  1903  and  1905  it  made  partial  payments  of  accrued  royalties. 
From  1905  to  December  31,  1913,  it  paid  no  royalties.  After  1903 
it  received  no  bills  for  royalties  from  defendant  and  neither  company 
kept  any  record  of  them.  On  the  other  hand,  defendant  derived  sub- 
stantial revenues  from  transporting  all  the  coal  produced  and  sold  by 
the  Mining  Company.  The  latter  company  produced  under  this  lease  in 
1911,  1,682,890  tons;  in  1912,  1,618,164  tons;  and  during  the  first 
nine  months  of  1913,  1,343,229  tons.  Included  in  those  tonnages  were 
the  various  carloads  of  cosil  described  in  the  indictment. 

In  November,  1913,  defendant's  comptroller  was  examined  before 
the  Interstate  Commerce  Commission  as  to  its  failure  to  collect  royal- 
ties from  the  Mining  Company.  On  February  19,  1914,  defendant  col- 
lected from  that  company  $335,588.35  in  cash,  and  on  June  30,  1914, 
entered  a  charge  of  $3,126,778.08  against  that  company,  and  received 
from  It  that  amount  of  land  bonds  of  Susquehanna  Coal  Company 
in  settlement  of  royalties  accrued  from  1906  to  December  31,  1913. 
The  Mining  Company  procured  the  cash  and  bonds  by  selling  out  its 
interest  in  the  lease  in  question  and  its  mining  property  to  Susquehanna 
Company, 

The  various  carloads  of  coal  described  in  the  indictment  were  trans- 
ported by  defendant  and  its  connecting  carrier  to  points  in  the  West- 
ern district  of  New  York.  A  rate  of  $2  per  ton  was  lawfully  es- 
tablished in  the  joint  tariffs  of  the  said  carriers  and  in  force  during 
the  entire  period  in  question.  The  connecting  carrier  collected  trans- 
portation charges  at  that  rate  from  the  various  consignees  and  paid 
defendant  its  proportionate  share  thereof. 
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The  theory  of  the  govemment  in  this  prosecution  is  that  the  de- 
fendant granted  a  concession  to  the  Mining  Company  of  28  cents  per 
ton  because  of  its  failure  to  collect  such  royalty  on  the  coal  it  trans- 
ported. The  theory  of  the  defense  is  that  the  payment  of  royalty  lyas 
in  no  way  dependent  upon  and  had  no  connection  with  the  act  of 
transportation,  and  so  was  not  within  the  terms  of  the  Elkins  Act  as 
amended  by  the  Hepburn  Act. 

[1]  The  defendant  challenges  the  jurisdiction  of  the  trial  court,  and 
assigns  as  error  its  failure  to  advise  the  jury  to  acquit  the  defendant 
upon  the  ground  that  the  evidence  shows  that  the  offenses  alleged  in 
the  indictment  were  all  committed  outside  of  the  court's  jurisdiction. 
It  asserts  that,  as  the  lease  fixed  no  place  for  the  payment  of  the  roy- 
alty, it  was  payable  at  the  general  offices  of  the  defendant  in  the  city 
of  Philadelphia,  and  not  at  any  point  within  the  Western  district  of 
New  York.  But  the  place  where  the  royalty  was  to  be  paid  has  no 
bearing  on  the  question  of  jurisdiction.  It  is  sufficient  to  support  the 
court's  jurisdiction  that  coal  was  transported  into  the  Western  district 
of  New  York.    The  act  expressly  provides  as  follows : 

"E^'eI7  Tlolatloii  of  this  section  ahall  be  prosecuted  In  any  (»art  of  the 
United  States  haviDg  Jurisdiction  of  crimes  within  the  district  Ip  which  such 
violation  was  committed,  or  through  which  the  transportation  may  have 
beiea  conducted ;  and  whenever  the  offense  is  begnn  in  one  Jurisdiction  and 
completed  In  another  it  may  be  dealt  with,  Inquired  of,  tried,  determined, 
and  punished  in  dther  Jurisdiction  in  the  same  manner  as  If  the  offense 
had  been  actually  and  Wholly  committed  therein."    84  Stat  588. 

In  view  of  the  positive  command  of  the  second  section  of  the  act 
that  no  departure  from  the  rate  published  and' filed  by  the  carrier  shall 
be  made  "directly  or  indirectly,"  the  Supreme  Court  in  New  Haven 
R.  R.  v.  Interstate  Commerce,  200  U.  S.  361,  26  Sup.  Ct.  272,  50  L. 
Ed.  515  (1906)  declared  that: 

"The  all-embracing  prohibition  against  either  directly  or  Indirectly  charg- 
ing less  than  the  published  rates  shows  that  the  pnrpose  of  the  statute  was 
to  make  the  prohibition  applicable  to  every  method  of  dealing  by  a  carrier 
by  which  the  forbidden  result  could  be  brought  about." 

So  that  the  question  involved  is  whether  the  arrangement  which 
defendant  had  with  the  Mining  Company  was  a  method  of  dealing 
by  which  the  forbidden  result  was  brought  about. 

In  the  New  Haven  Case  the  court  held  the  act  violated  under  the 
following  circumstances :  The  Chesapeake  &  Ohio  Railway  Company 
bought  coal  from  mining  companies,  transported  the  same  over  its 
lines,  and  disposed  of  it  at  a  seUing  price  insufficient  to  yield  the  pur- 
chase price  plus  the  tariff  rates  for  its  transportation.  The  Chesapeake 
&  CMiio  Company  made  an  agreement  with  the  New  Haven  Company 
to  sell  the  latter  60,000  tons  of  coal,  to  be  carried  from  the  Kanawha 
district  in  West  Virginia  and  then  by  water  to  Connecticut,  for  deliv- 
ery to  the  buyer  at  $2.75  per  ton.  It  had  performed  a  part  of  its  con- 
tract. The  price  of  the  coal  at  the  mines,  where  the  Chesapeake  & 
Ohio  Company  bought  it,  and  the  cost  of  transportation  from  New- 
port News  to  Connecticut,  was  $2.47  per  ton.  This  left  to  the  Chesa- 
peake &  Ohio  Company  about  28  cents  a  ton  for  carrying  the  coal 
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from  the  Kanawha  district  to  Newport  News,  whilst  the  published 
tariff  for  like  carriage  from  the  same  district  was  $1.45  per  ton.  This 
was  held  to  be  a  violation  of  the  act. 

In  United  States  v.  Union  Stockyard  &  Transit  Company,  226  U. 
S.  286,  33  Sup.  Ct.  83,  57  L.  Ed.  226  (1912),  the  Supreme  Court  en- 
joined the  Union  Stockyard  &  Transit  Company,  a  carrier,  from  ful- 
filling its  agreement  to  contribute  $50,000  to  the  construction  of  a 
new  packing  plant.  By  the  same  agreement  the  packers  had  agreed  to 
slaughter  and  pack  only  such  live  stock  as  passed  through  the  Union 
Stockyard  &  Transit  Company's  yards,  at  the  customary  rate  of  charge, 
or  to  pay  the  charges  which  would  have  accrued  had  those  yards  been 
used.  The  Supreme  Court  was  convinced  that  the  $50,000  was  con- 
tributed in  consideration  of  the  charges  to  be  collected  on  the  live 
stock,  and  therefore  that  the  net  result  would  be  to  reduce  those 
charges.    The  agreement  was  held  to  be  in  violation  of  the  Elkins  Act 

In  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Hirsch,  204  Fed.  849,  123 
C.  C.  A.  145  (1913),  the  Circuit  Court  of  Appeals  in  the  Sixth  Cir- 
cuit held  that  a  contract  by  which  an  interstate  railroad  carrier  leased 
ground  to  a  dealer  in  scrap  iron  for  a  term  of  five  years  at  a  rental 
not  much  exceeding  one-tenth  of  its  actual  rental  value,  in  consider- 
ation of  receiving  the  lessee's  shipments  at  regular  rates,  was  a  vio- 
lation of  the  Elkins  Act. 

In  Vandalia  R.  Co.  v.  U.  S.,  226  Fed.  713,  141  C.  C.  A.  469  (1915), 
the  Circuit  Court  of  Appeals  in  the  Seventh  Circuit  sustained  a  con- 
viction of  the  railroad  company  under  an  indictment  charging  it  with 
the  offense  of  giving  a  rebate  contrary  to  the  provisions  of  the  Elkins 
Act.  In  that  case  there  was  a  contract  between  the  railroad  company 
and  a  ipining  company,  it  being  agreed  that  the  latter  should  have  a 
loan  from  the  former  at  2  per  cent,  interest  and  should  ship  exclu- 
sively over  the  former's  lines  at  full  tariff  rates  and  sell  coal  to  the 
railroad  for  its  use  at  $1.20  per  ton.  The  jury  found  this  was  a  device 
whereby  the  coal  was  in  effect  transported  at  less  than  tariff  rates. 
The  court  held  that  the  fact  that  the  full  tariff  rate  is  collected  does 
not  negative  the  possibility  of  a  rebate  in  respect  thereto,  either  in  a 
lump  cash  sum  in  advance,  or  by  later  or  earlier  indirect  payments.  It 
declared  that  a  loan  at  less  than  the  market  rate  of  interest,  like  a 
lease  at  less  than  market  rental,  is  in  effect  a  gift  of  the  difference 
between  the  contract  and  the  market  rate,  and  is  in  every  respect  equiv- 
alent to  a  direct  payment  of  that  amount  of  money. 

[2]  The  cases  show  that  it  is  the  law  that  any  pecuniary  inducement 
held  out  to  a  shipper  to  procure  his  business  over  a  particular  railroad 
is  or  may  be  a  rebate  or  concession  within  the  prohibition  of  the  El- 
kins Act. 

[3]  But  as  the  original  lease  was  made  in  1878,  and  the  Elkins  Act 
was  not  passed  until  1903,  it  is  said  that  the  defendant  at  the  time  it 
made  the  lease  could  not  have  made  it  to  circumvent  the  statute.  That 
is,  of  course,  conceded.  But  the  failure  to  collect  the  royalties  from 
1905  through  all  the  years  down  to  December  31,  1913,  may  have 
been  a  device  to  give  a  concession  in  consideration  of  the  transpor- 
tation of  the  coal,  and  if  it  was  it  involved  a  violation  of  the  act 
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Whether  it  was  such  a  device,  and  whether  the  purpose  was  to  give 
a  concession  or  discrimination  which  resulted  In  shipping  the  coal 
to  its  destination  at  a  less  rate  than  that  mentioned  in  the  tariff,  was 
for  the  jury  to  determine.  The  verdict  of  the  jury  has  established  the 
fact  that  the  failure  to  collect  the  royalties  was  with  the  intention  of 
giving  the  Mining  Company  an  advantage  or  concession,  and  that  it 
resulted  in  the  transportation  of  the  coal  at  less  than  the  established 
rates.  It  seems  to  us  tha,t  the  evidence  is  such  as  to  justify  the  jury 
in  coming  to  the  conclusion  it  did  as  to  the  motive  and  consequent 
intent  of  the  defendant. 

In  the  instant  case  there  was  no  deduction  from  the  actual  tariff 
rate,  and  there  was  no  direct  rebate.  The  judge  in  his  charge  so  in- 
formed the  jury,  adding  that  the  statute  was  broad  and  comprehen- 
sive: 

"It  does  not  merely  forbid  the  giving  of  a  rebate  out  of  the  rate  that  the 
shipper  or  the  consignee  pays;  but,  as  I  have  Indicated  to  you,  If  the  rail- 
road company  by  any  device,  plan,  or  method  gives  to  a  shipper  a  refund  or 
advantage  or  concession  which,  if  given,  operates  as  a  rebate  or  refund,  then' 
the  statute  la  violated." 

Again  in  his  charge  he  said: 

"If  you  believe  from  the  evidence  that  the  purpose  was  to  give  a  conces- 
sion or  discrimination  which  resulted  in  shipping  the  coal  to  Its  destination 
at  a  less  rate  than  that  mentioned  in  the  tariff,  then  I  conceive  that  the  stat- 
ute has  been  violated,  Irrespective  of  whether  the  Susquehanna  Ooal  Com- 
pany was  the  actual  shipper  or  the  Mining  Company." 

Again  in  his  charge  he  said: 

"The  evidence  in  this  case,  and  this  entire  controversy,  in  Its  last  analy- 
sis, will  turn  upon  the  question  of  what  you  may  believe  with  reference  to 
the  Intention  of  the  defendant  railroad  company,  as  to  whether  the  intention 
was  that  the  Mining  Company  should  have  an  advantage  or  privilege  or 
concession  or  whether  it  was  merely  an  honest  purpose  to  carry  it  along  for 
a  period  of  time  on  account  of  Its  financial  embarrassment,  but  to  ultimately 
collect  the  royalties." 

And  referring  to  the  subsequent  payment  of  the  royalties  he  said : 

"In  other  words,  U  during  this  period  of  time  specified  in  the  indictment 
there  was  an  Intention  on  the  part  of  the  railway  company  to  give  to  the 
mining  company  a  concession,  then  the  offense  forbidden  by  the  Elklns  Act 
was  completed  and  consummated,  and  the  subsequent  payment  after  the  of- 
fense was  discovered  obviously  cannot  be  held  to  excuse  the  violation  of  the 
statute." 

The  charge  was  full  and  clear  and  accurate.  If  the  arrangement 
made  with  the  Mining  Company  constituted  a  device  for  effecting  a 
reduction  in  rates,  or  for  giving  an  advantage  to  the  shipper,  and  was 
so  intended,  the  defendant  was  guilty  of  a  violation  of  the  statute.  The 
question  whether  there  was  an  intention  to  accomplish  such  a  result 
was  left  to  the  jury  under  appropriate  instructions,  and  the  jury  has 
found  that  such  intention  did  exist.  The  defendant's  guilt  is  thereby 
established. 

Judgment  affirmed. 

HOUGH,  Circuit  Judge  (dissenting).  This  was  a  criminal  prose- 
cution, and  there  was  no  evidence  at  all  of  violation  of  the  act,  or  of 
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criminal  intent,  except  the  continuance  or  maintenance  of  relations 
between  the  railway  and  the  Mining  Company,  which  began  long  be- 
fore the  Elkins  Act  became  law.  From  this  alone  the  jury  was  per- 
mitted to  infer  the  commission  of  a  crime. 

Under  such  a  ruling  a  creditor,  who  is  also  a  carrier  subject  to  flie 
act,  is  indeed  between  the  devil  and  the  deep  sea.  If  all  traffic  is  re- 
fused, the  functions  of  a  common  carrier  are  abnegated ;  if  traffic  as 
per  published  tariff  is  accepted,  a  crime  is  said  to  be  committed;  if 
payment  of  debt  is  insisted  upon  as  a  prerequisite  to  the  transport  of 
goods,  the  debtor  is  broken,  and  both  debt  and  traffic  are  lost,  tratil 
(at  the  best)  some  reorganization  emerges  from  the  ruins. 

The  statute  does  not  compel  such  result,  and  from  it  I  dissent 


CITY  OP  POET  TOWNSEND,  WASH.,  v.  FIRST  NAT.  BANK  OF  CENTBAL 

CITI,  COLO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  6,  1917.    Bebearing  De* 

Hied  Marcb  19,  1917.) 

No.  2833. 

1.  MimiCIPAL  COSPOBATIOITS  ®=»1010 — CoUPBOVISE  AlfD  SffTTLEMXNT  OF  CTAUC 

— Vauditt  or  Action  or  Council. 

Evidence  held  to  sustain  a  finding  tbat  Judgments  rendered  against  a 
city  on  warrants  were  not  fraudulent  or  coUusiye,  and  that  the  suDse- 
quent  action  of  tbe  mayor  and  city  council  in  deciding  by  imanlmous  yote 
not  to  appeal  from  such  Judgments,  but  to  make  a  compromise  settlement 
of  tlie  same  by  the  Issuance  of  new  bonds  at  a  lower  rate  of  Interest,  was 
also  free  from  fraud  or  collusion,  and  valid. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
tS  2181,  2182.] 

2.  MaNDAITOS  «=9l54(7) — ^TO  BNFOBCB  JTTDOMENT  AOAINBT  MimiOIPAL  COBFO- 

BATION — ^ALLEOATIOK  OF  DEUAND  TO  LiEVT  TAX. 

It  is  not  necessary  to  allege  a  demand  on  a  city  council  to  levy  a  tax 
to  pay  an  indebtedness  as  a  condition  precedent  to  proceedings  for  a  man- 
damus to  compel  such  levy,  where  the  statute  Imposes  the  duty  to  make 
the  levy,  or  where  such  demand  would  manifestly  be  useless. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {  308.] 

3.  IiiMiTATioN  OF  Actions  €=>25(8) — ^Mandaitds. 

Under  the  law  of  Washington,  by  which  an  action  on  a  municipal 
warrant  is  not  barred  imtll  six  years  after  notice  is  given  that  there  is 
money  in  the  treasury  to  pay  it,  where  no  such  notice  is  given,  an  action 
to  obtain  a  Judgment  as  preliminary  to  mandamns  to  compel  the  levy  of 
a  tax  Is  not  barred  merely  because  It  might  have  been  brought  more  than 
six  years  before. 

[Ed.  Note. — For  other  cases,  see  Umitation  of  Actions,  Cent  Dig.  {  125.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Jeremiah  Net- 
erer,  Judge. 

Action  at  law  by  the  First  National  Bank  of  Central  City,  Colo., 
against  the  City  of  Port  Townsend,  Wash.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

^=»For  oUter  cases  sea  same  topic  ft  KEY-NUMBER  in  all  K«r-Numb«red  Digests  ft  Indexes 
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The  defendant  In  error  bronght  an  action  at  law  against  the  plaintiff  In 
error  on  warrants  Issued  by  the  latter,  drawn  on  the  Indebtedness  fnnd  of 
the  city,  to  obtain  a- Judgment,  preliminary  to  mandamus  against  the  city  of- 
ficers to  compel  them  to  levy  taxes  for  the  indebtedness  fund  wherewith  to 
pay  the  warrants.  The  parties  will  be  designated  herein  plaintiff  and  de- 
fendant, as  they  were  In  the  court  below.  Upon  an  agreed  statement  of 
facts  and  the  testimony  taken  the  court  made  In  substance  the  following  flnd- 
Ings  of  fact :  That  on  February  1,  1898,  the  Bank  of  British  Columbia,  a 
foreign' corporation,  obtained  a  judgment  In  the  state  superior  court  against 
the  defendant  for  the  sum  of  $18,600.15  as  the  debt  due  to  said  corporation, 
which  Judgment  by  Its  terms  bore  Interest  at  10  per  cent,  per  annum  from 
its  date;  that  on  February  5,  1898,  the  Manchester  Savings  Bank,  a  corpo- 
ration of  New  Hampshire,  as  plaintiff,  obtained  In  the  same  court  a  Judg- 
ment against  the  defendant  for  the  sum  of  $7,788.71,  as  the  debt  due  to  the 
plaintiff,  which  Judgment  also  bore  Interest  at  10  per  cent,  per  annum  from 
its  date;  that  those  Judgments  were  obtained  upon  street  grade  warrants 
drawn  upon  special  Improvement  funds,  to  be  paid  out  of  special  assessments 
on  the  property  Improved,  and  In  payment  for  the  improvements ;  that  there 
"was  no  contract,  ordinance,  or  resolution  by  the  defendant  which  authorized 
it  to  guarantee  the  payment  of  said  warrants;  that  on  February  17,  1S98, 
the  mayor  and  the  city  council  of  the  defendant  unanimously  decided  to  pay 
Bald  two  judgments  by  issuing  to  the  judgment  creditors  the  appropriate 
amount  of  warrants  of  the  defendant  drawn  against  its  Indebtedness  fund, 
which  warrants  were  to  draw  interest  at  6  per  cent,  per  annvim  until  paid, 
and  the  Judgment  creditors  accepted  the  defendant's  offer  to  that  effect ; 
that  the  defendant  at  the  same  time  was  making  like  disposition  of  certain 
other  Judgments  then  recently  entered  against  it,  and  accordingly  it  Issued 
.against  its  Indebtedness  fund  sundry  warrants,  serially  numbered  from  2  to 
159,  aggregating  about  $67,000,  all  dated  on  February  18,  1898,  each  warrant 
reciting  that  it  was  issued  In  part  satisfaction  of  a  specified  Judgment ;  that 
all  said  warrants  were  ordered  to  be  Issued  by  the  unanimous  vote  of  the 
mayor  and  the  city  council  at  a  regular  meeting  thereof,  duly  held  according 
to  the  statute,  and  after  deliberation  on  the  subject  of  the  said  judgments 
each  warrant  was  duly  issued  and  delivered;  that  the  warrants  payable  to 
the  Manchester  Savings  Bank  were  presented  by  It  to  the  city  treasurer  of 
the  defendant  on  February  18,  1898,  for  payment,  but  payment  was  refused 
for  want  of  funds,  and  the  warrants  payable  to  the  Bank  of  British  Colum- 
bia were  presented  by  It  to  said  city  treasurer  for  payment  on  February  19, 

1898,  but  payment  was  refused  for  want  of  funds ;  that  In  the  year  1898  the 
warrants  Issued  to  said  two  last-named  Judgment  creditors  were  transferred 
and  assigned  to  the  plaintiff  at  their  then  fair  market  vitlue.  In  the  ordinary 
course  of  banking  business,  and  without  notice  of  any  intention  on  the  part 
of  the  defendant  to  contest  the  payment  thereof ;  that  there  was  no  fraud 
or  fraudulent  collusion  or  acquiescence  in  the  payment  of  an  unlawful  claim 
on  the  part  of  the  mayor  and  city  council  in  authorizing  the  payment  of  said 
Judgments  by  said  warrants. 

The  findings  set  forth  tlje  taxes  levied  for  the  payment  of  indebtedness 
from  the  Indebtedness  fund  of  the  defendant  from  and  including  the  year 

1899,  and  to  and  including  the  year  1908,  and  found  that  no  levy  for  the  pay- 
ment of  indebtedness  from  that  fund  had  been  made  since  the  levy  of  190S, 
and  the  court  found  that  the  defendant  since  1898  had  realized  from  delin- 
quent tax  collections  and  otherwise  for  Its  indebtedness  fund  certain  sums 
to  the  credit  of  that  fnnd,  of  which  It  had  applied  portions  to  the  payment 
of  its  outstanding  indebtedness  prior  in  rank  to  the  warrants  numbered  from 
2  to  159  as  aforesaid,  and  had  transferred  certain  other  portions  from  the 
indebtedness  fund,  and  had  used  them  for  other  purposes,  and  that  no  call 
for  any  warrants  drawn  on  the  Indebtedness  fund,  excepting  Nos.  1  and  160, 
has  been  issued,  nor  have  any  such  warrants  been  paid,  except  said  two 
warrants  and  warrant  No.  2,  which  was  paid  pursuant  to  a  Judgment  of  the 
court  below  in  the  case  of  Perkins  v.  Intermela,  affirmed  by  this  court  in 
Intermela  v.  Perkins,  205  Fed.  603,  123  C.  C.  A.  619.  And  the  court  found 
that  there  was  due  to  the  plaintiff  from  the  defendant  $13,952.80,  with  in- 
terest at  6  per  cent  per  annum  on  $6,072.80  thereof,  from  February  18,  1898, 
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and  on  $7,880  thereof  from  February  19,  1898.  As  condinsions  of  law  the 
court  found  that  the  warrants  in  suit  are  valid  and  subsisting  liabilities  of 
the  defendant  for  the  amount  of  their  face,  and  the  accrued  Interest  from 
their  respective  dates  of  presentation  and  refusal  to  pay;  that  the  defend- 
ant Is  estopped  by  the  Judgments  from  relying  on  any  defense  which  might 
have  been  pleaded  to  the  actions  in  which  those  judgments  were  entered,  in- 
cluding the  defense  that  the  defendant  was  not  liable  ou  the  causes  of  action 
sued  on  in  said  former  actions,  and  the  defense  that  it  was  already  Indebted 
heyond  Its  constitutional  limit;  that  it  was  the  defendant's  duty  to  levy  a 
property  tax  to  the  amount  of  six  mills  on  the  dollar  of  assessed  valuation 
for  the  Indebtedness  fund  during  each  year,  beginning  with  1898,  and  to  ap- 
ply the  proceeds  according  to  law  until  the  warrants  In  suit  with  accrued 
interest  were  paid ;  and  that  the  plaintiff  is  entitled  to  Judgment  against  the 
defendant  in  the  sum  of  $13,952.80,  with  accrued  Interest  as  stated  in  the 
findings  of  fact,  and  with  the  costs  of  the  action,  and  to  the  process  of  the 
court  to  enforce  payment 

U.  D.  Gnagey,  of  Port  Townsend,  Wash.,  and  L.-  B.  Stedman,  of 
Seattle,  Wash.,  for  plaintiff  in  error. 
Charles  E.  Shepard,  of  Seattle,  Wash.,  for  defendant  in  error. 
Before  GILBERT,  MO"RROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
defendant  presents  certain  questions  which  were  determined  by  this 
court  in  Intermela  v.  Perkins,  205  Fed.  603,  123  C.  C.  A.  619.  Those 
(questions  were  carefully  considered,  both  on  the  original  hearing  and  . 
on  a  petition  for  rehearing,  and  a  petition  to  the  Supreme  Court  for 
certiorari  was  denied.  Intermela  v.  Perkins,  231  U.  S.  757,  34  Sup. 
Ct.  324,  58  L.  Ed.  468.  One  of  the  questions  so  decided,  and  now 
again  presented,  was  whether  the  city  council  of  the  defendant,  which 
met  at  a  regular  session  on  February  15,  1898,  and  took  recess  until 
a  designated  hour  on  February  16th,  and  thereupon  took  a  further 
recess  until  a  designated  hour  on  February  17th,  could,  upon  said 
last-named  date,  lawfully  authorize  the  issuance  of  the  warrants,  in 
view  of  the  Code  provision  which  inhibited  the  passing  of  any  ordi- 
nance or  the  allowance  of  any  bill  for  payment  of  money  at  a  special 
meeting,  or  at  any  adjourned  regular  meeting  of  a  city  council.  We 
held  that  such  an  adjournment  taken  from  day  to  day  does  not  in- 
terrupt the  business  of  the  session,  that  it  was  the  intention  and  pur- 
pose of  the  council  to  hold  a  continuous  session,  and  that  such  ad- 
journments were  permissible,  as  within  the  intendment  of  the  statute. 

But  it  is  said  that  facts  are  presented  in  the  case  at  bar  which  were 
not  before  the  court  in  the  Intermela  Case.  Attention  is  directed  to 
the  fact  that  in  the  latter  case  it  was  said  in  the  opinion  that  the  coun- 
cil met  on  February  15,  1898,  at  a  regular  meeting  "and,  finding  itself 
unable  to  complete  or  transact  the  business  in  hand,  took  a  recess 
*  *  *  until  another  day,  at  which  time  the  business  in  hand  was 
completed";  whereas  in  the  case  at  bar  it  is  proven  that  the  regular 
meeting  of  February  15th  was  a  short  meeting,  and  that  all  pending 
business  might  have  been  transacted  at  that  time,  and  that  the  recess 
was  taken  because  the  council  was  not  yet  ready  to  act.  Conceding 
this  to  be  true,  it  does  not  take  the  case  out  of  the  rule  of  the  Intermela 
decision,  nor  does  it  create  a  distinction  in  principle  between  that  case 
and  this.    On  the  other  hand,  its  tendency  is  to  show  that  the  three 
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sessions  were  in  fact  but  one  meeting,  and  for  the  consummation  of 
a  single  purpose.  That  purpose  was  the  compromise  settlement  and 
adjustment  of  the  judgments  against  the  defendant. 

Counsel  for  the  defendant  cite  Seymour  v.  Ellensburg,  81  Wash. 
365,  142  Pac.  875,  a  decision  subsequent  in  date  to  the  Intermela  Case, 
as  establishing  the  rule  that  powers  granted  to  the  officers  of  munici- 
pal corporations  must  be  strictly  construed,  and  deciding  that,  when 
warrants  are  drawn  upon  a  city  treasurer  under  a  charter  which  re- 
quires that  the  warrant  shall  specify  for  what  purpose  the  same  is 
drawn,  and  out  of  what  fund  it  is  to  be  paid,  the  statute  is  mandatory, 
and  the  warrant  is  void  if  it  fails  to  specify  the  purpose.  But  there 
is  nothing  in  that  case  that  conflicts  with  the  decision  of  this  court 
in  the  Intermela  Case.  This  court  did  not  fail  to  recognize  that  the 
.statute  under  consideration  in  that  case  was  mandatory,  but  held  that 
the  meeting  at  which  the  warrants  were  issued  was  not  an  adjourned 
meeting  within  the  meaning  of  the  statute.     , 

Again,  we  held  in  the  Intermela  Case  that  the  superior  court  of  the 
state  of  Washington,  in  the  exercise  of  its  general  jurisdiction,  had 
the  authority  to  determine  whether  the  city  became  liable  generally 
on  contracts  for  local  improvements  where  its  officers  had  omitted, 
through  neglect  of  duty  or  through  irregularity  of  procedure,  to  make 
proper  assessments  for  such  improvements,  and  that  having  such  juris- 
diction a  judgment  holding  the  city  to  be  liable,  whether  correct  or 
erroneous,  was  conclusive  against  the  city,  and  a  bar  to  subsequent 
contests  of  the  validity  of  a  city  warrant  issued  in  payment  of  a  judg- 
ment on  the  same  ground.  Upon  the  question  whether  the  defend- 
ant in  incurring  its  liability  to  the  plaintiff's  assignors  exceeded  its 
constitutional  debt  limit,  there  is  nothing  in  the  present  case  to  distin- 
guish it  from  the  Intermela  Case,  and  it  is  unnecessary  to  add  to  what 
was  there  said. 

[1]  Questions  not  presented  in  the  Intermela  Case  are  based  upon 
the  assignments  that  the  court  erred  in  refusing  to  find  that,  at  the 
time  when  the  warrants  were  issued,  the  city  authorities  of  the  defend- 
ant had  full  knowledge  of  the  decision  of  the  Supreme  Court  of  the 
state  in  German-American  Savings  Bank  v.  City  of  Spokane,  17  Wash. 
315,  49  Pac.  542,  38  L.  R.  A.  259,  that  judgments  were  entered  in  all 
of  said  suits  by  the  consent  of  the  city  officers,  that  no  appeals  were 
taken,  and  that  the  warrants  wer^  issued  in  pursuance  of  a  special 
agreement  between  certain  street  grade  warrant  holders  and  the  city 
council.  The  defendant  had  alleged  in  its  answer  that  the  judgments 
in  the  superior  court  were  obtained  by  fraud,  and  that  the  warrants 
made  in  payment  thereof  were  issued  clandestinely,  in  fraud  of  the 
citizens  and  taxpayers  of  said  city,  and  in  direct  violation  of  the  decision 
of  the  Supreme  Court  of  the  state.  There  is  no  evidence  in  the  record 
to  support  any  allegation  of  fraud.  There  is  nothing  to  show  that 
the  judgments  were  taken  by  consent  The  fact  that  eight  cases  were 
all  tried  in  one  day  is  not  sufficient  in  itself  to  create  even  a  suspicion 
that  the  plaintiff's  claims  were  not  contested.  Nor  is  it  an  indication 
of  consent  or  fraud  that,  after  the  judgments  were  taken,  and  before 
the  time  for  appealing  expired,  the  city  council  were  advised  by  an 
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attorney  whom  they  consulted  that  they  had  a  good  defense  to  said 
actions,  and  could  defeat  all  of  the  same  on  appeal,  and  yet  no  appeal 
was  taken.  There  is  nothing  in  the  evidence  .to  render  applicable  to 
the  case  the  decision  in  Kane  &  Co.  v.  Ind.  Dist.  of  Rock  Rapids,  82 
Iowa,  5,  47  N.  W.  1076,  cited  by  the  defendant.  In  that  case,  in  an 
action  which  was  brought  upon  a  judgment  obtained  against  a  school 
district,  it  appeared  that  the  directors  purposely  and  intentionally  failed 
to  appear  and  defend,  and  allowed  judgment  to  be  entered  by  default. 
The  court,  in  view  of  the  evidence,  said: 

"In  our  opinion,  the  evidence  In  ttals  case  shows  that  both  the  parties  to 
that  action  Intended  that  the  plaintiff  should  recover  Judgment" 

It  is  contended  that  the  findings  of  fact  are  insufficient  to  show 
that  the  plaintiflt  is  entitled  to  a  jud^ent,  in  that  they  fail  Jto  show 
the  condition  of  the  indebtedness  fund  within  the  rule  of  this  court 
in  First  Nat.  Bank  of  Central  City  v.  City  of  Port  Townsend,  184 
Fed.  574,  106  C.  C.  A.  554,  and  the  decision  of  the  state  court  in  State 
ex  rel.  American  Freehold-Land  Mortgage  Co.  v.  Mutty,  39  Wash. 
624,  82  Pac.  118,  and  that  the  court  below  found  only  that  certain 
levies  had  been  made  for  the  indebtedness  fund  prior  to  1908,  and  that 
no  levy  had  been  made  since  that  year.  The  act  of  1897  (chapter  84, 
Session  Laws  of  Washington  of  that  year)  creates,  in  cities  of  the  class 
of  Port  Townsend,  a  current  expense  fund  and  an  indebtedness  fund, . 
and  requires  the  city  to  levy  annually  a  property  tax,  not  to  exceed 
10  mills,  for  the  current  expense  fund,  and  a  tax  not  to  exceed  6 
mills  for  the  payment  of  indebtedness,  and  that  in  making  the  levy, 
consideration  shall  be  taken  of  all  outstanding  warrant  certificates,  and 
all  other  obligation  and  indebtedness  of  the  city,  with  interest  thereon, 
for  the  payment  of  which  no  provision  is  otherwise  made  by  law,  and 
it  provides  that  all  moneys  collected  on  and  after  February  1,  1898, 
from  taxes  of  1896  and  previous  years,  and  the  penalties  and  interest, 
shall  be  paid  into  the  indebtedness  fund.  The  findings  of  the  court 
and  the  stipulations  of  fact  show  the  disposition  of  all  taxes  under 
the  law  of  1897.  They  show,  moreover,  that  the  &ggrtga.tt  of  the 
levies  from  1898  to  1908,  inclusive,  was  on  the  average  less  than  1.2 
mills  per  annum,  and  it  is  stipulated  that  the  only  remaining  asset  of 
the  indebtedness  fund  is  the  sum  of  $527.07,  which  "now  stands  on 
the  treasurer's  books."  There  may  perhaps  be  added  to  the  asset  so 
stated  the  right  to  demand  the  return  to  the  indebtedness  fund  of 
$3,797.60  transferred  from  that  fund  to  the  sinking  fund  and  the 
current  expense  fund  in  the  years  1898,  1909,  ^nd  1910,  by  order  of  the 
city  council.  As  to  the  omission  of  a  finding  concerning  the  disposi- 
tion of  funds  possibly  collected  since  1905  from  the  delinquent  tax 
rolls  of  the  years  1891  to  1897,  inclusive,  it  is  sufficient  to  point  to  the 
decisions  of  the  state  court  holding  that  a  presumption  of  payment 
of  a  debt  through  lapse  of  time  applies  to  tax  obligations.  Graves  v. 
Stone,  76  Wash.  88,  135  Pac.  810,  Ann.  Cas.  1915D,  182;  Seymour 
V.  Ellensburg,  81  Wash.  365,  142  Pac.  875. 

[2]  In  answer  to  the  contention  that  the  complaint  is  defective,  in 
that  it  fails  to  allege  that  a  demand  was  made  on  the  city  council  for 
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a  levy  for  the  indebtedness  fund,  it  is.  sufficient  to  say  that  the  allega- 
tions of  the  complaint  show  that  such  a  demand  would  have  been  vajn 
and  useless.  26  Cyc.  330;  United  States  v.  Auditors  of  Town  of 
Brooklyn  (C.  C.)  8  Fed.  473.  In  United  States  v.  Saunders,  124  Fed. 
124,  59  C.  C.  A.  394,  it  was  held  that  no  such  demand  is  necessary 
before  instituting  proceedings  for  mandamus,  where  the  statute  im- 
poses upon  the  municipal  officers  the  duty  to  levy  it,  or  where  that 
duty  under  the  law  is  plain,  or  where  it  is  manifest  that  such  a  de- 
mand would  be  an  idle  ceremony;  and  in  State  v.  Byrne,  32  Wash. 
264,  73  Pac.  394,  it  was  held  that,  where  county  commissioners  had 
refused  to  levy  a  special  tax  to  pay  school  bonds,  and  the  law  imposed 
on  such  commissioners  the  imperative  duty  of  levying  the  tajc  sought, 
a  demand  on  the  oonmiissioners  to  levy  such  tax  by  the  owper  of  the 
bonds  was  not  a  condition  precedent  to  his  right  to  maintain  manda- 
mus to  compel  such  levy. 

[3]  Also  without  merit  is  the  contention  that  the  action  is  barred 
by  the  statute  of  limitations.  The  defendant  admits  that  in  the  state 
of  Washington  an  action  on  a  municipal  warrant  is  not  barred  until 
six  years  after  notice  has  been  given  that  there  is  money  in  the  treas- 
ury to  pay  it,  but  contends  that  the  present  action  is  barred  for  the 
reason  that  it  was  not  begun  until  1910,  whereas  the  plaintiff  might 
have  brought  it  more  than  six  years  earlier,  and  cites  Quaker  City 
National  Bank  v.  Tacoma,  27  Wash.  259,  67  Pac.  710.  In  that  case 
the  court  held  that  the  payment  of  warrants  drawn  on  a  special  fund, 
which  had  been  issued  subsequent  in  time  to  the  plaintiff's  warrant  on 
that  fimd,  is  such  a  misappropriation  of  moneys  of  the  fund  as  to 
render  the  city  liable,  not  upon  contract,  but  upon  tort,  and  that  such 
an  action  must  be  commenced  within  three  years  after  the  cause  of 
action  accrues.  That  decision  has  nothing  to  do  with  the  pfesent  case. 
Here  the  action  is  upon  contract.  The  plaintiff's 'right  to  bring  an 
action  on  the  warrants  had  confessedly  not  been  barred  by  the  stat- 
ute, and  although  the  plainUff  might  have  commenced  its  action  sooner 
than  it  did,  it  was  not  compelled  to  do  so,  and  it  seems  to  have  de- 
layed action,  relying  on  its  hope  that  the  city  would  recognize  and 
fulfill  its  duty,  a  duty  which  was  expressly  imposed  upon  it  by  stat- 
ute. There  is  no  enactment  of  the  state  of  Washington  applying  the 
statutes  of  limitation  directly  to  mandamus  proceedings.  In  such  a 
case: 

"It  Is  common  to  apply  tbem  by  analogy,  and.  while  it  Is  difficult  to  lay 
down  any  fired  rule  as  to  the  time  when  the  writ  will  be  barred,  it  may  be 
said  in  a  general  way  that  it  must  be  brought  within  the  period  fixed  for 
that  particular  form  of  dvll  action  or  proceeding  which  may  be  brought  to 
enforce  the  right  which  la  the  subject  of  the  writ."  26  Cyc.  395 ;  Berkey  t. 
Board  of  CtoromissionerB,  48  Colo.  104,  110  Pac.  197,  20  Ann.  Cas.  1109 ;  Free- 
hlll  V.  Chamberlain,  65  Cal.  603,  4  Pac.  646;  Chicago,  K.  &  W.  R.  Co.  v. 
Com'rs  of  Chase  County,  49  Kan.  399,  30  Pac.  456;  Chinn  t.  Trustees,  32 
Ohio  St.  236 ;  Duke  v.  Turner,  204  U.  S.  623,  27  Sup.  Ct.  316,  51  L.  Ed.  652, 
9  Ann.  Cas.  842;  Mllster  y.  Spartanburg,  68  S.  C.  26,  48  S.  B.  539;  Territory 
ex  rel.  Tanner  t.  Potts,  3  Mont.  365. 

We  find  no  error.    The  judgment  is  affirmed. 


Digitized  by 


Google 


38  241  FBDBBAL  BUPOBTEB 

GENERAL  ELEOTRIO  (30.  ▼.  CHATTANOOGA  GOAL  &  lEON  CORP. 

(Circuit  Court  of  AppealSi  Sixth  Circuit    April  6,  1917.) 

No.  2002. 

1.  Appeai.  and  Ebbob  «=>1010(1) — ^Review— Hefusai.  to  Dibect  Vebdict— 

constbdction  of  contbact. 

The  Circuit  Court  of  Appeals  cannot  review  the  trial  court's  construc- 
tion of  a  contract,  the  lan^age  of  which  was  so  general  and  obscure  as 
to  make  parol  evidence  as  to  its  meaning  competent,  where  there  was 
testimony  to  sustain  the  construction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  g§  3979- 
8981.] 

2.  Saixs  9=>181(11) — ^Evidence— Waiver  of  Delay  in  Pebformance. 

In  an  action  for  damages  caused  by  the  purchaser's  refusal  to  accept 
a  machine,  which  the  contract  r^uired  to  be  shipped  on  a  certain  date, 
evidence  held  to  warrant  the  jury  in  finding  that  defendant  had  not  un- 
conditionally waived  the  requirement  of  the  contract  as  to  time  for 
shipment,  but  had  merely  agreed  to  accept  shipment  at  a  later  date,  so 
that  defendant  could  refuse  to  accept  when  the  shipment  was  not  made 
on  that  date. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §{  486,  487,  490.] 

3.  Sales  $=>81(3) — ^TniE  fob  Pebfobuance— Essbnoe  of  Contract. 

Where  defendant  had  ordered  a  blower  for  its  engine,  and  notified 
plaintlfF  that  It  was  necessary  to  have  the  blower  as  soon  as  possible  to 
safeguard  defendant  from  damage  In  case  of  accident  to  his  other 
blowers,  the  time  for  performance  was  of  the  essence  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §  219.] 

4.  Sales  €=»170 — Time  fob  Pkbfobmance— Extension  or  Tuts. 

Where  a  defendant  Intended  to  extend  Indefinitely  the  time  of  per- 
formance of  the  contract,  and  to  rely  on  plaintiff's  responsibility  for 
such  damages  as  he  might  suffer  in  the  meantime,  plaintiff  can  recover 
after  delivery  within  a  reasonable  time ;  but  If  there  was  merely  a  suc- 
cession of  extefislons  to  definite  dates,  plaintiff  cannot  recover,  where  h© 
did  not  deliver  on  the  date  fixed  by  the  last  extension. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oknt.  Dig.  g  424.] 

5.  Sales  ■^s' 176(3) — Tiire  fob  Peefobmanoe— Waives— Notice  of  Liabilitt. 

Notice  that  defendant  would  hold  plaintiff  liable  for  damages  result- 
ing from  delay  in  shipping  the  machine  ordered  does  not  as  a  matter  of 
law  amount  to  an  Indefinite  waiver  of  time  for  performance,  and  a  sub- 
stitution of  plaintiff's  liability  for  breach. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  i  439.] 

6.  Sales    €=>181(11) — ^Time    of    Pebfoemamce— Waiver— Undisputed    Testi- 

mony. 

The  testimony  of  a  seller's  agent  that  defendant  had  waived  the  re- 
quirement for  performance  by  a  definite  time,  though  not  in  terms  dis- 
puted. Is  not  conclusive,  especially  where  he  referred  to  defendant's  let- 
ters as  also  Indicating  waiver,  and  the  letters  did  not  show  waiver. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ont  Dig.  §{  486,  487,  490.] 

7.  Sales  <S=»170— Refusal  to  Accept  Delay  In  Shipment— Motive  fob  Re- 

fusal. 

Where  the  purchaser  of  a  machine  had  a  legal  right  to  refuse  to  ac- 
cept it,  because  of  the  delay  in  shipplug  it  he  can  exercise  that  right, 
though  his  motive  in  doing  so  was  the  necessity  for  shutting  down  his 
plant 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  g  424.] 

4=»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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In  Error  to  the  District  Court  of  ♦he  United  States  for  the  East- 
ern District  of  Tennessee;  Edward  T.  Sanford,  Juc^. 

Action  by  the  General  Electric  Company  against  tfie  Chattanooga 
Coal  &  Iron  Corporation.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Frank  Spurlock,  of  Chattanooga,  Tenn.,  for  plaintiff  in  error. 
J.  B.  Sizer,  of  Chattanooga,  Tenn.,  for  defendant  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  EVANS, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  The  General  Electric  Company  sued 
the  Chattanooga  Coal  &  Iron  Corporation  for  the  purchase  price  of  a 
turbo-compressor,  or  blowing  engine,  manufactured  by  plaintiff  for 
use  in  connection  with  defendant's  blast  furnace,  under  contract  be- 
tween pIainti£F  and  the  receiver  of  defendant's  predecessor  corpora- 
tion, which  contract  defendant  assumed.  Defendant  refused  to  ac- 
cept the  machine,  because  not  completed  within  the  time  contracted 
for.  By  agreement  between  the  parties,  plaintiff  sold  the  machine, 
realizing  $4,000  less  than  its  contract  price,  and  for  this  sum  recov- 
ery was  asked. 

At  the  conclusion  of  the  testimony  defendant  moved  for  directed 
verdict  in  its  favor,  which  was  refused,  and  the  case  submitted  to 
the  jury  under  a  charge  to  which  no  exception  was  taken.  As  con- 
strued by  the  court,  the  original  contract  provided  for  the  delivery 
of  the  completed  machine-  f .  o.  b.  Lynn,  Mjiss.,  on  or  before  January 
15,  1913.  The  machine  was  not  actually  ready  for  shipment  until 
April  28th  following,  and  was  never  shipped;  defendant  having  re- 
fused to  receive  it.  By  the  charge  the  verdict  was  made  to  turn  upon 
questions  relating  to  alleged  waiver  by  defendant  of  the  time  of  com- 
pletion and  shipment  and  reasonable  time  for  performance.  There 
was  verdict  for  defendant,  on  which  judgment  was  entered.  The  er- 
rors assigned  relate  onljr  to  the  refusal  to  direct  verdict  and  the  denial 
of  a  motion  for  new  trial,  which,  so  far  as  reviewable,  raises  no  ques- 
tions except  those  involved  in  the  refusal  to  direct  verdict. 

[1]  Plaintiff  contends  that  the  machine  was  completed  and  ready 
to  ship  within  the  period  provided  therefor  by  the  original  contract, 
which  was  finally  accepted  July  1,  1912,  and  required  shipment  to  be 
made  within  6y2  months  from  the  receipt  of  complete  instructions. 
The  contract  provided  that: 

"In  case  of  delay  by  the  porctaaser,  shipment  shall  be  extended  for  a  reason- 
able time,  based  on  period  of  piurchaser's  delay  and'  cmidltions  at  the  factories 
of  the  company." 

And  plaintiff  claims  that  it  was  not  until  November  12,  1912,  that 
it  received  from  defendant  the  complete  instructions  necessary  for 
building  the  blower.  If  this  is  so,  it  ends  the  defense,  for  plaintiff 
was  ready  to  ship  within  6%  months  from  that  time.  But  we  cannot 
review  the  court's  conclusion  *in  this  regard  because  of  defendant's 
testimony,  which  was  competent  in  view  of  the  general  and  obscure 
language  of  the  written  contract,  that  there  were  in  fact  no  instruc 
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tions  necessary  for  defendant  t»  give  in  order  to  enable  plaintiff  to 
build  the  blower.  There  was  nothing  unreasonable  about  this  testi- 
mony, which  presented  at  least  a  question  of  fact,  the  court's  instruc- 
tion regarding  which  cannot  be  reviewed  under  motion  to  direct  ver- 
dict. Indeed,  we  cannot  say  that  the  trial  court  was  not  justified  in 
cohcluding,  as  he  did,  in  a  charge  unexcepted  to,  that: 

"The  evidence  as  to  the  way  In  which  this  contract  has  been  construed  by 
the  parties,  shown  by  their  correspondence,  the  testimony  of  the  witnesses, 
and  otherwise,  leaves  It  undisputed  that  the  parties  understood  that  the  ma- 
chine was  to  be  shipped  on  or  before  January  15,  1913,  6%  mouths  after  the 
contract  was  finally  approved  by  the  plaintiff." 

[2]  Assuming,  then,  as  we  must,  that  under  the  original  contract 
shipment  was  to  be  made  by  January  15th,  plaintiff  cannot  recover 
unless  it  has  sustained  the  burden  of  proving  a  waiver  by  defendant 
of  the  time  stipulated  for  performance.  It  appeared  that  defendant 
had  four  blowers,  three  of  which  it  kept  in  use,  the  fourth  being  in 
reserve  to  take  the  place  of  a  disabled  blower ;  that  the  blower  in  ques- 
tion was  ordered  to  take  the  place  of  this  reserve  machine,  which 
was  dismantled  when  the  contract  was  made  in  order  to  make  way  for 
the  new  installation.  It  appeared  by  the  correspondence  that  on  June 
26,  1912,  after  the  purchaser  had  signed  the  order,  but  before  its  ulti- 
mate acceptance  by  plaintiff,  the  former  called  plaintiff's  attention 
to  the  condition  just  stated,  and  impressed  upon  plaintiff  the  impor- 
tance of  the  earliest  possible  delivery,  saying,  "If  anything  should  hap- 
pen to  either  one  of  the  three  [blowers],  you  can  understand  what  a 
fix  we  would  be  in,  and  which  may  cost  us  untold  damage,  to  say 
nothing  of  the  interference  with  our  business,"  adding  that  the  order 
was  given  "with  the  understanding  that  you  would  lose  no  time  what- 
ever in  getting  out  this  engine,  and  to  leave  nothing  undone  to  get 
the  machine  to  us  at  the  earliest  possible  moment."  On  August  21st 
plaintiff  notified  defendant  that  it  expected  to  have  its  drawings  com- 
pleted for  submission  by  the  first  week  in  September,  and  promised 
biweekly  reports  of  progress  made,  on  September  17th  wrote  that  "ev- 
ery endeavor  is  being  made  to  anticipate  estimated  shipment  of  Janu- 
ary 15th,"  and  on  November  2d  advised  defendant  that  it  "expected 
to  meet  the  shipping  date  of  January  15,  1913." 

Defendant,  having  meanwhile  heard  nothing  further,  on  December 
3d  urged  completion  and  shipment,  agaift  calling  attention  to  the  lack 
of  reserve  blower  and  saying  that  should  there  be  delay  in  the  installa- 
tion of  the  new  machine,  "and  one  of  our  present  engines  break  down, 
we  will  look  to  your  company  for  reimbursement  to  cover  loss  in  out- 
put or  profit  in  difference  in  tonnage,  whichever  way  you  wish  to  put 
it."  On  the  next  day,  apparently  before  plaintiff's  receipt  of  the  letter 
just  referred  to,  defendant  was  notified  that,  "due  to  delay  in  draw- 
ings and  congestion  in  shop,  shipment  of  your  turbo-blower  will  be  de- 
layed untfl  March  1st,"  to  which,  on  December  5th,  defendant  replied, 
protesting  and  expressing  surprise,  saying: 

"This  Is  not  at  all  satisfactory  to  us,  for,  as  previously  explained  to  you, 
we  have  no  surplus  blowing  power,  and,  should  one  of  our  engines  break 
down,  our  output  would  be  greatly  reduced.  When  we  placed  the  order 
with  your  company,  It  was  with  the  assurance  that  delivery  would  be  made 
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not  later  than  the  middle  of  January,  and  we  have  made  our  arrangements 
accordingly.  We  therefore  Insist  that  you  stand  by  delivery  promised.  Handle 
this  matter  vigorously  with  your  home  office  and  advise  us  further  on  the 
subject,  as  we  expect  you  to  protect  us  in  the  event  we  have  a  breakdown." 

'  Sevoi  days  later  defendant  was  advised  that  plaintiff  could  not  ship 
before  March  1st.  On  January  3d  defendant  again  asked  for  report 
of  progress  made,  and  on  the  same  day  (apparently  before  the  letter 
just  mentioned  was  received)  plaintiff  wrote  defendant  that: 

"Due  to  both  suction  and  discharge  heads  being  scrapped,  we  will  not  be 
able  to  make  shipment  before  March  15tfa." 

On  February  14th  defendant  was  notified  that  delivery  might  be 
again  delayed  beyond  March  15th,  on  account  of  certain  defective 
castings ;  on  March  3d  that,  "owing  to  the  loss  of  the  two  diaphragms," 
the  machine  could  not  be  tested  before  March  25th,  adding  that  "un- 
foreseen troubles  have  continually  developed,  but  I  trust  this  is  the 
last  one";  and  on  March  21st  wrote  that  the  equipment  was  being 
assembled  for  test,  which  it  was  thought  would  begin  by  March  31st, 
and  if  satisfactory, -and  no  changes  required,  shipment  might  be  made 
by  April  15th.  On  April  16th  defendant  was  again  notified  that  ship- 
ment was  expected  to  be  made  on  April  18th.  Defendant,  having 
meanwhile  received  no  notice  that  the  machine  was  shipped,  on  April 
23d  or  24th  inquired  of  plaintiff  whether  shipment  had  been  made,  and 
on  the  25th  was  advised  that  it  had  not  yet  been  shipped,  but  that  ship- 
ment would  be  made  on  April  30th.  Defendant  then  notified  plaintiff 
not  to  ship  the  machine  and  that  it  canceled  the  contract. 

[3]  We  think  it  clear  that  time  was  of  the  essence  of  the  original 
contract.  Plaintiff  contends,  however,  that  it  conclusively  appears  that 
defendant  made  a  general  waiver  of  performance  within  the  time  pro- 
vided by  the  original  contract,  and,  this  being  so,  could  not  rescind 
without  first  notiiying  plaintiff  to  perform  and  giving  a  reasonable 
and  specified  time  therefor. 

In  our  opinion  the  broad  proposition  that,  in  every  case  where  per- 
formance on  the  exact  date  fixed  by  an  executory  contract  has  once 
been  waived,  neither  party  can  rescind  on  account  of  delay,  without 
first  giving  notice  requiring  performance  within  a  reasonable  time 
specified,  is  not  fortified  by  authority.  In  Taylor  v.  Goelet,  208  N. 
Y.  253,  258,  101  N.  E.  867,  Ann.  Cas.  1914D,  284,  general  language, 
perhaps  susceptible  of  such  import,  is  used.  But  the  facts  of  that  case 
and  the  point  in  issue  do  not  call  for  it,  and  we  are  cited  to  and  have 
found  no  authorities  sustaining  it  as  applied  to  the  facts  before  us. 

The  distinctive  features  of  this  case,  at  least  according  to  the  tend- 
ency of  the  evidence,  are  that  time  was  of  the  essence  of  the  original 
contract;  that  the  time  of  performance  has  not  been  postponed  be- 
cause of  defendant's  further  requirements  or  in  its  interest  or  at  its 
request;  that  th«  delay  was  against  both  its  interest  and  its  protest; 
that  it  has  had  neither  possession  nor  benefit  of  the  machine,  and  thus 
is  not  liable  on  a  quantum  meruit ;  and  that  the  question  presented  is 
merely  one  of  right  to  rescind,  as  raised  in  an  action  at  law.  The 
clause  "whichever  way  you  wish  to  put  it,"  in  the  letter  of  December 
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3d,  plainly  refers  only  to  the  two  methods  of  expression  immediately 
preceding. 

[4]  We  agree  with  the  learned  District  Judge  that  if  defendant  in- 
tended to  extend  indefinitely  the  time  of  performance,  and  to  rely 
upon  plaintiflTs  responsibility  for  such  damage  as  defendant  migRt 
suffer  from  the  delay,  and  if  plaintiff  was  justified  in  so  understand- 
ing, it  was  entitled  to  recover,  provided  a  delivery  on  April  30th  was 
within  a  reasonable  time,  taking  into  account  the  entire  history  of  the 
transaction,  but  that  if,  on  the  other  hand,  as  defendant  contends  was 
the  case,  there  had  been  merely  a  succession  of  extensions  of  time  for 
delivery  to  definite  dates,  the  last  definite  date  being  April  18th,  plain- 
tiff was  not  entitled  to  recover.  It  follows  that  if  there  was  substan- 
tial testimony  tending  to  show  that  the  time  of  delivery  had  been 
extended  merely  for  definite  periods  and  to  definite  dates,  and  that 
the  last  definite  date  was  April  18th,  the  motion  to  direct  verdict  was 
properly  denied. 

'  Were  the  letters  of  June  26th  and  November  2d  alone  to  be  taken 
into  account,  it  would  perhaps  be  difficult  to  avoid  the  conclusion  that 
defendant  had  intended  to  extend  indefinitely  the  time  of  performance, 
relying  upon  plaintiff's  responsibility  for  such  damages  as  defendant 
might  suffer  from  the  delay,  and  that  there  had  been  riot  merely  a 
succession  of  extensions  of  time  of  delivery  to  definite  dates ;  but  both 
these  letters  were  written  previous  to  any  notification  that  delivery- 
would  be  postponed  beyond  January  15th,  and  in  the  letter  of  Decem- 
ber 5th,  which  was  the  first  letter  written  after  notice  that  delivery 
would  not  be  made  according  to  the  contract,  defendant,  while  insist- 
ing that  it  Would  expect  to  be  protected  in  the  event  of  breakdown, 
yet  also  insisted  that  delivery  be  made  by  the  previously  agreed  date, 
and  we  find  nothing  in  the  correspondence  subsequent  to  that  time 
referring  to  the  question  of  protection,  or  consenting,  unless  by  silence 
alone,  to  further  delay  in  shipment. 

[51  Indeed,  the  record  contains  no  letter  from  defendant  to  plain- 
tiff after  February  8th  until  the  letter  of  rescission  of  April  25th,  and 
the  testimony  seems  undisputed  that  "the  correspondence  has  all  been 
substantially  filed."  Furthermore,  after  th«  notification  to  defendant 
that  shipment  was  expected  to  be  made  on  April  18th,  no  notice  was 
given  that  it  would  not  be  so  made  until  subsequent  to  that  date,  nor 
was  any  later  date  suggested  until  after  defendant's  inquiry  of  April 
23d  or  24th,  whether  shipment  had  already  been  (not  when  it  would 
be)  made.  It  is  true  that  the  notice  that  defendant  would  hold  plain- 
tiff liable  for  damages  occasioned  by  a  breakdown  tended  to  make 
plaintiff  liable  to  recovery  therefor  on  failure  to  perform  (Northwest- 
em,  etc.,  Mfg.  Co.  V.  Gt.  Lakes  Eng.  Works  [C.  C.  A.  8]  181  Fed. 
38,  43,  104  C.  C.  A.  52) ;  but  it  did  not,  as  matter  of  law,  necessarily 
and  standing  alone,  amount  to  an  indefinite  waiver  of  time  of  per- 
formance, and  to  a  consent  to  a  substitution  of  plaintiff's  liability  for 
breach  in  place  of  agreement  to  perform. 

[6]  Nor  do  we  think  the  testimony  of  plaintiff's  Chattanooga  rep- 
resentative, although  not  in  terms  disputed,  conclusive  upon  the  prop- 
osition that  defendant  had  contmued  up  to  April  28th  to  urge  delivery. 
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and  so,  as  matter  of  law,  negativing  an  extension  to  April  18th  only. 
We  think  the  jury  not  bound  to  accept  this  statement,  especially  in 
view  of  the  reference  by  the  witness  to  defendant's  letters  as  indicat- 
ing, or  as  also  indicating,  such  insistence.  While  the  question  is  not 
free  from  difficulty,  we  think,  upon  a  consideration  of  the  entire  rec- 
ord, it  was  open  to  the  jury  to  find  as  a  fact  that  there  had  been  no 
extension  of  time  beyond  April  18th.  The  motion  to  direct  verdict 
was  thus  properly  denied.  Plaintiff  was  therefore  not  prejudiced 
by  a  submission  to  the  jury  of  any  and  all  of  the  questions  of  fact 
submitted. 

[7]  The  fact  that  defendant  was  moved  at  the  last  to  rescind  the 
contract  because  the  condition  of  the  iron  market  made  it  necessary 
to  shut  down  the  plant  is  not  conclusive  against  its  right  to  rescind. 
If  the  right  otherwise  existed,  it  was  not  lost  because  of  defendant's 
reason  or  motive  for  insisting  upon  its  right 

Being  of  opinion  that  the, motion  to  direct  verdict  was  not  well 
taken,  the  judgment  of  the  District  Court  is  affirmed. 


THE  SEVEN  BELLS. 

(Carcult  Court  of  Appeals,  Ninth  Circuit.    February  6,  1917.) 

No.  2780. 

1.  Shipping  9=>104 — Cabbiaob  of  Goods — Contbaot  Between  Towboat  ani> 

Baboe. 

The  owner  of  a  barge  without  motive  power  made  a  contract  with  tae  / 
owner  of  a  gasoline  launch  for  six  months,  with  privilege  of  renewal,  by 
which,  for  a  stated  sum  per  month,  the  launch  was  to  make  daily  trips 
with  the  barge  between  two  ports  on  San  Francisco  Bay,  to  "haul  all 
freight  and  express,"  and  her  owner  was  to  furnish  "towboat  and  men  to  - 
handle  cargo."  Held,  that  such  contract  was  not  merely  one  for  towage, 
but  for  carriage,  under  which  the  two  vessels  became  one  Instrumentality ; 
the  owner  of  the  barge  becoming  owner  of  the  launch  pro  hac  vice,  and 
the  UablUty  of  the  one  instrumentality  that  of  carrier. 

[EJd.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  §!  225,  4O1-410.] 

2.  SHIPPINO   $=3l21(l) LlABn.ITT  FOB  LoSfl   OF  CABOO— tjNSKAWOBTHINKSS  OP 

Vessels. 

A  barge,  towed  by  a  gasoline  launch,  used  as  a  single  vessel  In  trans- 
porting goods  between  ports  In  San  Francisco  Bay,  held,  on  the  evidence, 
insufficient  for  the  service  undertaken,  In  that  the  launch  was  not  of 
soffldent  power  to  properly  handle  the  barge  In  rough  weather,  such  as 
waB  ordinarily  to  be  expected  in  winter;  and  both  vessels  hetd  liable 
for  loss  of  the  cargo  of  the  barge  when  she  was  cast  off  by  the  launch 
during  a  Iiigh,  bnt  not  extraordinary,  wind  and  drifted  ashore. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  g$  225,  449,  466.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  M.  T.  Dooling,  Judge. 

Suit  in  admiralty  by  V.  J.  B.  Cheda  against  the  Halvorsen  Transpor- 
tation Company,  J.  B.  Arkison,  H.  C.  Halvorsen,  George  W.  Domin, 
C.  R.  Codding,  G.  C.  Codding,  P.  S.  Colby,  and  A.  M.  De  Vail,  a  certain 

«C=>For  otber  cuee  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbend  Digests  &  ladezet 
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barge,  and  the  gasoline  launch  Seven  Bells.    Decree  for  libelant,  and 
respondents  appeal.    Affirmed. 

The  amended  libel  In  tbls  case  alleged,  among  other  things,  that  at  the 
times  therein  mentioned  the  Halvorsen  Transportation  Company  was  a 
corporation  and  common  carrier  of  freight  between  the  cities  of  San  Francisco 
and  San  Rafael  in  the  state  of  California,  and  that  the  personal  defendants 
were  stockholders  in  the  corporation  and  collectively  owned  all  of  the  sub- 
scribed capital  stock ;  that  on  or  about  December  31,  1913,  the  transportation 
company  mentioned  received  at  San  Francisco  from  the  libelant  and  from 
various  other  named  parties  certain  goods  and  merchandise  specifically 
described  in  the  libel,  the  value  of  which  Is  also  alleged  therein,  for  trans- 
portation by  water  from  San  Francisco  to  San  Rafael;  that  all  of  the  said 
property  was  put  by  the  carrier  in  a  barge,  which,  having  no  motive  power  of 
its  own,  the  carrier  employed  the  respondent  gasoline  launch  Seven  Bells  as 
a  towboat  to  tow  the  barge;  that  at  the  times  mentioned  in  the  libel  as 
amended  "the  said  barge  was  unfitted  to  carry  said  goods,  In  this:  that  It 
had  an  anchor,  but  no  anchor  chain,  and  but  one  man  on  board,  when  It  should 
have  had  [at]  least  two,  and  after  the  loading  of  suid  goods  on  said  barge 
the  said  launch  Seven  Bells  undertook  to  tow  the  said  barge  with  said  goods 
so  on  board  from  said  San  Ftandsco  to  said  San  Rafael,  that  at  said  time 
the  weather  was  bad  and  stormy  and  unfit  weather  to  make  said  voyage,  and 
the  said  gasoline  launch  was  not  of  sulllclent  capacity  or  power  to  tow  said 
barge  at  any  time,  but  the  master  of  said  launch,  well  knowing  that  fact,  took 
the  said  barge  In  tow  so  laden  and  proceeded  on  said  voyage,  that  upon  ar- 
riving near  said  San  Rafael  the  master  of  said  launch  negligently  apd  care- 
lessly and  without  any  .cause  therefor  cast  ofC  a  towllne  with  which  said 
launch  was  towing  the  said  barge,  so  that  said  launch  could  no  longer  tow 
the  same,  and  allowed  the  said  barge  with  the  said  goods  on  board  to  drift 
with  the  wind  and  tide,  and  said  barge,  having  no  anchor  chain,  was  unable 
to  anchor,  but  drifted  ashore  by  reason  of  the  wind  and  sea,  which  were  heavy 
and  stormy,  to  wit,  both  the  wind  and  the  sea  where  the  said  barge  was  so 
east  adrift  were  heavy  and  stormy,  and  the  whole  of  the  hereinbefore  men- 
tioned goods  by  reason  of  the  foregoing  became  lost,  and  none  thereof  were 
delivered  to  any  of  the  hereinbefore  mentioned  persons  to  whom  the  same 
belonged,  excepting  that  some  of  the  wheat  belonging  to  Cheda  &  Co.  was 
delivered  to  It,  damaged  and  of  no  ascertainable  value'';  that  prior  to  the 
.  filing  of  the  libel  all  of  the  other  shippers  of  goods  therein  mentioned  "as- 
signed and  set  over  their  and  each  of  their  claim  and  demand  for  the  loss  of 
said  goods  so  belonging  to  them  and  lost  as  aforesaid  to  libelant,  and  libel- 
ant is  now  the  owner  and '  holder  of  such  claims  and  each  thereof  and  all 
rights  thereunder."  The  prayer  was  for  a  decree  for  the  amount  of  the  losses 
alleged  to  have  been  sustained,  and  for  the  condemnation  and  sale  of  both 
the  barge  and  launch. 

The  answer  of  the  transportation  company  admitted  its  receipt  of  the 
merchandise  and  its  agreement  to  carry  it  as  alleged,  but  in  that  connec- 
tion alleged  that  the  launch  Seven  Bells  was  employed  by  it  to  tow  the  barge 
on  daily  trips  to  and  from  the  ports  of  San  Francisco  and  San  ^fael,  and 
'that  the  said  Seven  Bells  was  in  charge  of  her  own  master  and  had  the 
exclusive  control,  direction,  and  management  of  both  the  said  Seven  Bells  and 
said  barge,  and  that  the  said  barge  was  manned  by  a  crew  selected  and  ap- 
pointed by  the  owners  of  the  said  Seven  Bells."  The  answer  of  the  com- 
pany further  alleged  that  by  the  bills  of  lading  under  which  the  merchandise 
was  shipped  the  same  was  to  be  delivered  "In  like  good  order  and  condition 
at  the  port  of  San  Rafael  as  when  received,  except  that,  if  due  diligence  had 
been  used  to  make  the  said  vessel  in  aU.  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied,  the  carrier  should  not  be  liable  for  any  loss 
or  damage  that  should  result  in  whole  or  in  part  from  the  perils  ,Qf  the  sea, 
or  other  waters,  stranding  or  other  accidents  of  navigation,  fault  or  error  in 
navigation  of  vessel,  fault  or  error  In  management  of  vessel,  whether  such 
fault  or  error  was  before  or  after  sailing,  or  was  In  port  or  at  sea."  The 
answer  mentioned  further  alleged  that  the  loss  and  damage  referred  to  In 
the  libel  were  caused  solely  by  the  perils  of  the  sea,  which,  "notwithstanding 
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tbat  due  diligence  bad  been  exercised  to  make  tbe  said  ressel  in  all  respects 
seawortby  and  pr<^)erly  manned,  equipped,  and  supplied,  caused  the  said 
barge  to  drag  ber  ancbor,  wblcb  was  Immediately  dropped  and  all  of  tbe  an- 
chor line  paid  out,  wben  the  said  barge  was  so  cast  adrift  by  the  said  Seven 
Bells,  but,  owing  to  the  violence  of  tbe  wind  and  waves,  the  said  barge  was 
driven  on  to  the  shore  by  the  wind  and  sea  and  It  became  wrecked,  and  the 
goods  aboard  said  barge,  by  reason  thereof,  were  damaged."  This  answer 
also  put  In  Issue  the  averments  of  tbe  libel  In  respect  to  the  Insufficiency  of 
the  equipment  of  the  barge  and  the  lack  of  sufficient  power  of  the  launch,  and, 
on  the  contrary,  alleged  the  proper  equipment  of  both  and  the  proper  power  of 
the  lanncb.  Its  answer  also  set  up  that  the  bills  of  lading  only  required  the 
company  to  exercise  due  diligence  to  make  the  vessel  seaworthy  in  all  re- 
spects at  the  time  of  shipment  and  commencement  of  tbe  voyage,  which  dili- 
gence should  be  presiuned,  and  tbat  tbe  burden  of  proving  negligence  was  on 
the  shipper.  It  also  set  up  In  defense  Uie  provisions  of  the  act  of  Congress  of 
February  IB.  188S,  commonly  known  as  the  Barter  Act  (27  Stat.  445,  c.  105 
[Comp.   St  1913,  H  S029-8036]). 

The  answer  of  the  claimants  of  the  launch  Se\'en  Bella  admitted  Its  em- 
ployment by  the  transportation  company  to  tow  the  barge,  having  on  board 
the  goods  described  in  the  amended  libel,  and  tbat  it  undertook  to  do  so,  but 
denied  tbat  the  weather  was  then  unfit  to  make  the  voyage  In  and  denied 
tbat  the  launch  was  not  of  sufficient  power  or  was  insufficiently  equipped,  and 
wbUe  admitting  that  upon  arriving  near  San  Rafael  the  master  of  the  launca 
cast  oS  tbe  tow  line  with  wblcb  it  was  towing  the  bfurge,  alleged  ta  effect  tbat 
it  was  necessary  to  do  so  by  reason  of  a  heavy  storm  that  came  up,  render- 
ing it  Impossible  for  the  launch  to  continue  tbe  towing  and  impossible  to 
ancbor  tbe  barge,  and  that  the  loss  and  damage  to  which  the  barge  and  its 
contents  were  subjected  were  caused  solely  by  tbe  act  of  God  and  tbe  perils 
of  tbe  sea,  and  wltbout  any  negligence  eltber  on  tbe  part  of  tbe  launch  or 
tbe  bargee 

The  trial  resulted  in  a  decree  against  the  respondents  and  in  favor  of  the 
libelant  for  the  amount  of  tbe  loss  and  damage  suffered  by  blm  and  bis 
assignors,  from  which  decree  tbe  respondents  appealed. 

O.  K.  Grau  and  Ira  S.  Lillick,  both  of  San  Francisco,  Cal.  (Hill  & 
Sealby,  of  San  Francisco,  Cal.,  of  counsel),  for  appellants  Halvorsen 
Transp.  Co,  and  others. 

Louis  T.  Hengstler,  I.  F.  Chapman,  and  Golden  W.  Bell,  all  of  San 
Francisco,  Cal.,  for  appellants  claimants  of  Seven  Bells. 

H.  W.  Hutton,  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  [  1  ]'  In  this 
case  the  carrier  furnished  a  barge  without  motive  power,  which  power 
was  supplied  imd'er  a  writteii  contract  between  the  owners  of  the  Seven 
Bells,  extending  for  six  mcwiths  with  the  privilege  of  renewal,  by  the 
express  terms  of  which  they  were  to  "haul  all  freight  and  express"  for 
the  transportation  company  for  a  stated  sum  to  be  paid  each  month, 
and  to  furnish  "towboat  and  men  to  handle  cargo  to  the  extent  of  three 
men  [and]  also  fuel  for  the  run."  That  was  not,  in  our  opinion,  a 
mere  contract  of  towage,  but  one  of  carriage,  and  under  it  we  think  the 
launch  and  the  barge  becSame  one  instrumentality  in  the  voyage ;  the 
owner  of  the  barge  becoming  owner  of  the  launch  pro  hac  vice,  and  the 
liability  of  the  one  instrumentality  that  of  carrier.  The  Columbia,  73 
Fed.  226,  19  C.  C.  A.  436,  and  cases  there  cited. 

[2]  The  record  shows  that  one  Gilmore  was  captain  of  the  launch, 
was  in  charge  of  the  operations  in  question,  and  made  two  starts  on  the 
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voyage — ^the  first  aboat  7  o'clock  of  the  evening  of  December  30,  1913, 
from  the  San  Francisco  seawall,  at  a  time  when  a  storm  was  prevailing. 
After  proceeding  almost  as  far  as  Alcatraz  Island,  the  captain  concluded 
it  best  to  put  back  to  the  seawall,  and  did  so.  The  next  morning  at 
about  8  o'clock  he  again  left  the  seawall  at  San  Francisco,  and  reached 
a  point  between  California  City  Point  and  San  Quentin  Point,  when,  ac- 
cording to  some  of  the  testimony,  a  squall  of  unusual  violence  and 
duration  arose — one  of  the  witnesses  saying  it  was  the  severest  wind 
he  had  ever  experienced  on  the  bay.  We  find  it  difficult,  however,  to 
reconcile  that  statement  with  the  records  of  the  weather  bureau.  We 
extract  from  the  testimony  of  the  assistant  observer,  as  follows: 

"Q.  Have  you  tbe  record  showing  the  condition  of  the  weather  In  San  Fran- 
daco — ^that  Is,  the  records  of  the  United  States  Weather  Bureau— for  De-. 
cember  30  and  31,  1913?  A.  I  have.  Q.  Will  you  please  turn  to  them  and 
tdl  tis  what  file  condltlcm  of  the  weather  was,  with  reference  to  wind,  com- 
mencing, say,  at  3  o'clock  in  the  afternoon  of  December  SO,  1913,  down  to  3 
o'clock  the  next  day?  A.  Do  you  want  the  maximum  velocity?  Q.  Yes. 
A.  It  blew  40  miles  an  hour  between  3  and  4.  Q.  What  hour  was  that?  A. 
At  8 :35  p.  m. 

"Mr.  Lilllck:  Q.  What  day  was  that?  A.  December  30th.  Thirty-seven 
miles  an  hour  at  4:58  p.  m.;  36  at  5:50;  38  at  6:55;  42  at  7:12;  37  at  8:16; 
38  at  9:26;  40  at  10:40;  and  37  at  11 :05. 

"Mr.  Button:  Q.  And  coming  down  to  December  31,  1913?  A.  We  only 
record  tbe  maximum  velocities  when  they  exceed  36  miles.  There  were  none 
on  the  next  day,  except  It  blew  40  miles  an  hour  at  1:30  p.  m.  That  was  the 
only  time  it  exceeded  that;  that  was  the  only  time  it  exceeded  36  miles  an 
boiir.  Q.  What  were  the  conditions  at  1  o'clock  in  the  afternoon?.  A.  The 
wind  was  high.  The  total  number  of  miles  in  the  different  hours  from  12  to 
1  a.  m.  was  24,  1  to  2;  28,  2  to  3;  and  30,  3  to  4. 

"The  Court :  Q.  Is  that  in  the  morning?  A.  Tes ;  3  to  4,  21 ;  4  to  5,  21 ;  5 
to  6,  19;  6  to  7,  18;  7  to  8,  22;  8  to  9,  21;  9  to  10,  23;  10  to  11,  26;  11  to 
12,  25;    12  to  1,  33;    1  to  2,  34;   2  to  3,  27;    3  to  4,  17. 

"Mr.  Button :  That  is  enough.  Are  those  storm  winds  or  otherwise?  A. 
We  call  them  storm  winds  when  th^  velocity  exceeds  36  miles  an  hour.  Q. 
Those  that  you  have  given  us  for  the  31st,  are  those  average  winds?  A. 
That  Is  the  total  number  of  miles  that  the  wind  blew  during  those  hours. 
Q.  That  is  the  average  for  the  hour,  then.  Is  that  the  average  -for  the 
hour?  So  that  at  some  times  during  those  hours  the  wind  was  higher  than 
at  others?  A.  Oh,  yes;  they  were.  Q.  There  Is  nothing  to  show  what  the 
maximum  was  during  those  hours?  A.  Except  during  one  hour  between  1 
and  2 — between  1  and  2,  at  1:30  p.  m.,  it  blew  40  miles  an  hour. 

"The  Court:  Q.  But  your  record  shows  the  average  was  34?  A.  Yes;  that 
was  the  total  number  of  miles. 

"Mr.  Hutton:  Q.  State  wheth»  the  storm  signals  wertf  displayed  in  San 
Francisco  during  the  wh<de  of  that  time.  A.  They  were;  they  were  put  up 
at  7:30  a.  m.  on  the  30th.  Q.  When. were  they  taken  down,  in  San  Francisco? 
A.  7  a.  m.  on  January  Ist.  Q.  They  were  displayed  continuously,  then,  during 
that  time?    A.  Yes." 

Surely  there  is  nothing  in  that  record  indicating  that  there  was  any 
unusual  storm'  on  the  bay  during  the  time  in  question.  Nevertheless, 
the  undisputed  evidence  is  that  the  Seven  Bells  was  unable  to  handle 
the  barge  when  shallow  water  was  reached  and  was  obliged  to  let  her 
go,  resulting  in  the  loss  and  damage  for  which  the  libel  was  filed.  We 
think  there  was  abundant  evidence  to  justify  the  conclusion  of  the  trial 
judge  that  the  launch  was  not  "sufficient  to  handle  the  barge  on  the 
flats  in  rough  weather,  and  that  therefore  the  combination  of  barge  and 
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launch  were  not  sufficient  for  the  business  in  which  they  were  engaged 
for  weather  ordinarily  to  be  expected  in  winter."  Not  only  so,  but  the 
transportation  company's  San  Rafael  agent,  one  O'Brien,  testified  that 
Gihnore  had  frequently  told  him  that  the  barge  was  too  heavy  for  the 
Seven  Bells  to  properly  handle,  who  so  told  him  almost  every  time  he 
came  in  to  San  Rafael,  and  that  "many  a  time  he  would  leave  the 
barge  up  there  and  go  back  with  the  towboat."  On  cross-examination 
that  witness  was  questioned  and  answered,  among  other  things,  as 
follows: 

"Q.  Xou'  were  with  the  Halrorsen  Transportation  Company,  were  you  not. 
In  July  of  1913?  A.  July  of  1913?  Q.  Prior  to  the  time  this  accident  oc- 
curred? A.  Yes;  1  guess  I  was.  I  have  been  with  them  from  the  time  that 
they  took  the  business.  Q.  Ton  knew  during  all  of  that  time  that  the  Seven 
Bells  did  tow  this  barge  back  and  forth  between  San  Francisco  and  San 
Rafael?  A.  ¥es.  Q.  And  you  knew  that  Mr.  Gllmore  was  operating  the  Seven 
Bells?  A.  Tes.  Q.Now,  this  conversation  you  had  with  Mr.  Gllmore,  Mr. 
O'Brien,  was  not  that  with  reference  to  navigating  the  barge  -in  San  Rafael 
creek?  A.  No,  sir.  Q.  You  are  sure  of  that?  A.  Yes.  Q.  When  did  that 
conversation  take  place?  A.  That  conversation  took  place  pretty  near  every 
time  be  came  In.  It  was  not  one  conversation,  but  it  continued  during  that 
time  be  was  around  there.  Q.  What  was  the  substance  of  that  conversation? 
A.  Well,  the  twrge  was  too  big  for  him  to  handle  with  the  hou^  on  it  Q. 
Did  you  ever  have  any  accident  prior  to  this  time?  A.  Not  on  account  of  the 
towing.  It  was  too  hard  towing  for  the  boat  Q.  You  had  never  had  an;^ 
trouble  prior  to  this  accident?  A.  No,  sir;  of  course  we  were  late  many 
times,  but  not  any  such  troubles  as  that  Q.  Well,  now,  when  was  the  first 
conversation  you  had  to  that  effect,  with  Mr.  Gllmore?  A.  Well,  that  I 
can't  tell  you.  Q.  Was  It  a  month  or  two  before  this  accident  happened?  A. 
Oh,  no.  It  was  a  conversation  from  the  time 'he  started  In  to  run.  He  seen 
that  it  was  too  heavy  for  him  to  handle." 

O'Brien  also  testified  that  Gilmore  was  inexperienced  and  iiicom- 
■petent  for  the'  position  he  occupied,  and  when  asked  by  the  trial  court 
whether  he  ever  reported  to"  the  transportation  company  that  Gilmore 
was  in  his  judgement  inexperienced,  he  answered : 

"A.  l%ey  knew  it;  they  were  going  to  make  a  change;  they  were  figuring 
on  some  one  to  take  his  place;  but  they  were  never  able  to  get  any  one  to 
take  his  place." 

His  examination  proceeded: 

"Mr.  UlllclF :  .Q.  Have  you  had  any  trouble  with  the  Gllmores,  any  person- 
al trouble?  A,  No,- sir.  Q.  You  have  no  feeling  against  them  at  all?  A.  No 
feeling  toward  them,  as  far  a»  I  know.  Q.  Who  of  the  Halvorsen  Transpor- 
tation Company  did  you  say  anything  to  about  Mr.  Gllmore's  competency? 
A.  Well,  they  knew  It  themselves.  He  was  flgbtiug  with  them  aU  the  time. 
Q..  You  never  talked  to  them  about  It?  A.  Well,  Mr.  Codding  said  he  was 
going  to  make  a  change  just  as  soon  as  he  conld  get  somebody  to  take  his 
place.  Q.  It  Is  only  your  conclusion  as  to  what  you  think  Mr.  Codding  knew 
of  Gllmore's  competency?  A.  It  is  no  conclusion.  They  knew  it.  Q.  How 
do  you  know  they  knew  it?  A.  Well,  I  have  talked  to  George  Codding  about 
It.  Q.  What  did  you  say  to  him  about  it?  •  •  •  A.  He  said  he  would 
make  a  change  just  as  soon  as  he  could  get  somebody  to  take  his  place,  but 
he  didn't  want  him  to  leave  him  In  a  bole.  He  did  not  want  to  say  much 
to  him,  because  he  was  afraid  Gllmore  would  quit  and  leave  him  In  a  bole." 

The  foregoing  testimony  of  O'Brien  is  not  without  contradiction  in 
the  record,  but  it  finds  some  confirmation  in  this  extract  from  the  tes- 
timony of  Mr.  Coddihg,  who  was  the  secretary  of  the  company : 
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"Q.  Tou  heard  the  testimony  of  Mr.  O'Brien  here  about  the  conTersation 
he  said  he  had  with  you  regarding  the  competency  of  the  Gllmoreg — you  heard 
Mr.  O'Brien's  testimony  In  that  particular?  A.  Yes.  Q.  Do  you  know  any- 
thing about  Mr.  Gilmore  with  regard  to  his  competency  in  the  handling  of  a 
boat?  A.  I  visited  San  Rafael  occasionally,  and  had  a  conversation  with  Mr. 
O'Brien  in  regard  to  the  Gllmores,  and  Mr.  O'Brien  complained  of  the  man- 
ner In  which  the  captain  of  the  boat  was  handling  the  business.  His  main 
objection  was  the  manner  In  which  he  attended  to  loading  and  unloading; 
that  he  would  not  follow  Mr.  O'Brien's  directions.  He  made  a  great  many 
objections  to  us  on  the  conduct  of  the  affairs  of  the  company  at  that  end. 
Q.  Did  you  hear  anything  at  all  about  Capt.  Gllmore's  competency  as  a  navi- 
gator? A.  I  do  not  recollect  that  question  came  up  at  all.  I  am  satisfied — I 
never  questioned  his ,  competency  as  a  navigator,  or  heard  it  questioned.  Q. 
You  never  heard  his  competency  as  a  navigator  questioned?  A.  Not  as  a 
navigator ;  •  no,  sir.  Q.  The  objections  that  came  from  Mr.  O'Brien  were 
objections  as  to  what  was  done  about  loading  and  unloading  the  barges?  A. 
Yes;  unloading  and  loading  them.  He' was  the  superintendent  there,  and  the 
men  were  somewhat  insubordinate,  did  not  always  follow  his  directions,  and 
he  thought  they  ought  to ;  in  other  words,  he  thought  we  did  not  get  as  good 
service  as  we  might.  Q.  Did  you  ever  hear  anything  about  the  barge  being 
too  big  a  barge  for  the  launch  that  had  been  provided  by  the  Gllmores  to  tow 
it?  A.  I  do  not  remember  positively  of  any  conversation  in  regard  to  it  We 
would  have  preferred  to  have  a  stronger  tugboat  at  times  of  very  severe  winds, 
but  it  was  very  diflicult  and  impossible  to  get  any  boat  to  do  better  than  that, 
because  the  draft  there,  or  the  channel.  Is  very  shallow,  and  yon  could  not  use 
the  Golden  Eagle  in  San  Rafael  creek.  That  was  the  best  boat  we  could  use. 
We  concluded  right  along  he  had  the  best  tow  available  for  that  purpose." 

The  trial  court  made  no  finding  in  respect  to  the  competency  of  the 
captain  of  the  launch,  and  reached  its  conclusion  also  "independent  of 
the  question  as  to  whether  or  no  the  launch  should  have  left  the  San 
Francisco  side  on  the  morning  in  question  for  any  other  reason." 

Agreeing  with  the  court  below  with  respect  to  the  insufficiency  of  the 
launch  to  handle  the  barge  under  conditions  reasonably  to  be  expected, 
we  affirm  the  judgment. 

The  judgment  is  affirmed. 


MAHHOEFEE  v.  UNITED  STATBa 

AyALSH  v.  SAME. 

(Circuit  Court  of  Appeals,  Seventh  Circuit     February  2,  1017.    Rehearing 
Denied  March  27,  1917.) 

Nos.  2416,  2417. 

1.  iNTEBNAi.  Revenue  '  €=347 — Oleouaboabine — Offekses — ^Iwdictmeist — Re- 
moved. 

Where  a  count  of  an  indictment  charged  that  defendants,  being  manu- 
facturers of  oleomargarine,  defrauded  and  attempted  to  defraud  the 
United  States  of  the  tax  on  a  quantity  of  oleomargarine,  produced  and 
manufactured  and  removed  from  the  place  of  manufacture  for  consump- 
tion and  sale  by  them,  that  is  to  say,  they  did  manufacture,  produce,  and 
furnish  for  use  and  consumption  oleomargarine  colored  to  Imitate  but- 
ter, which  at  the  time  it  was  so  manufactured,  produced,  and  removed 
by  them  was  subject  to  a  tax  which  they  did  not  pay,  the  general  alle- 
gation that  the  oleomargarine  was  removed  by  defendants  was  not  llmlt- 
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ed  by  qpedflc  statement  following  it,  and  the  count,  when  read  as  a 
whole,  sufficiently  alleged  that  the  oleomargarine  was  removed,  so  as  to 
charge  an  offense  under  Oleomargarine  Act  Aug.  2, 1880,  c.  840,  J  8,  24  Stnt- 
210,  as  amended  by  Act  May  9,  190S:,  c.  784,  §  3,  32  Stat.  194  (Comp.  St. 
1913, '  i  6220),  imposing  a  tax  on  oleomargarine  manufactured  and  sold 
or  removed  for  consumption  or  use  and  section  17  (section  62291,  Impos- 
ing a  fine  on  any  person  carrying  on  the  business  of  manufacturing 
oleomargarine,  who  defrauds  or  attempts  to  defraud  the  United  States  of 
the  tax  on  the  oleomargarine  produced  by  him. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Gent.  Dig.  S|  144- 
150.]  . 

2.  IRTBBNAI.    RETXITDX    *=»47 — OtXOKABOABIRE — OrFENSES — iNmCTMEKT — ^AT- 

TKMFT  TO  Defraud. 

A  count  of  an  indictment  for  attempting  to  defraud  the  United  States 
of  the  tax  on  oleomargarine,  colored  to  imitate  butter,  contrary  to  Oleo- 
margarine Act,  i  17,  which,  when  read  In  connection  with  the  allega- 
tions of  an  earlier  count  incorporated  in  it,  described  the  defendants, 
their  place  of  business,  the  date  and  place  where  they  conducted  the  busi- 
ness of  manufacturing  oleomargarine  In  violation  of  law,  and  defined 
with  considerable  particularity  the  steps  that  led  up  to  and  were  a  part 
of  the  attempt  to  defraud,  was  sufficient. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  §$  144- 
160.1 

8l  Irtebkai.  Revenoe  «=»16— Olkoicaboabinb— Iaabiutt  fob  Tax— "Re- 
moved." 

Within  Oleomargarine  Act  Aug.  2,  1886,  §  8,  as  amended  by  Act  May  9. 
1902,  I  3,  imposing  a  special  tax  on  oleomargarine  manufactured  and 
sold  or  removed  for  consumpti<w  or  use,  oleomargarine  is  "removed," 
so  as  to  be  subject  to  the  tax,  when  it  is  taken  from  a  cave  under  a  rear 
room  in  defendants'  place  of  bi^iness,  where  it  was  artificially  colored, 
into  the  salesroom  In  the  same  building;  removal  not  being  determined 
by  distance,  nor  by  the  building  from  which  it  is  taken. 

[Ed.  Note. — Tot  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Remove.] 

4.  Intebnai.  Revenue  i^s>39,  4(^Oia50MABaABiNB — Offenses — EMPLOYfi. 

An  employ^  can  be  convicted  of  violating  Oleomargarine  Act,  i  17, 
providing  that,  whenever  any  person  engaged  in  carrying  on  the  business 
of  manufacturing  oleomargarine  defrauds  or  attempts  to  defraud  the 
United  States  of  the  tax,  he  shall  be  fined. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Fred  Marhoefer  and  Thomas  Walsh  were  convicted  of  violating 
the  oleomargarine  laws  of  the  United  States,  and  each  defendant  brings 
error.    Affirmed. 

From  a  sentence  upon  conviction  on  nine  counts  of  an  indictment  charging 
violations  of  the  oleomargarine  laws  of  the  United  States,  each  defendant 
prosecutes  his  writ  of  error.  Defendants  were  tried  together,  and  but  one 
record  in  this  court  is  presented. 

Each  defendant  contends  that  there  was  not  sufficient  evidence  to  warrant 
a  conviction  on  each  of  counts  3  to  9,  inclusive.  Defendants  further  contend 
that  both  counts,  3  and  4,  are  insufficient  to  sustain  a  conviction.    Counts  1, 

3,  and  4  are  as  follows: 

"L  The  grand  Jurors  of  the  United  States  of  America^  impaneled  and 
sworn  in  the  District  Court  of  the  United  States  for  the  Eastern  Division  of  ' 
the  Northern  District  of  Illinois,  and  inquiring  for  that  division  and  district, 
upon  their  oath  present  that  one  Fred  Marhoefer  and  one  Thomas  F.  Walsh, 
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each  late  of  the  dty  of  Chicago,  In  the  said  division  and  district  (hereinafter 
cafled  defendants),  on,  to  wit,  the  twentieth  day  of  January,  In  the  year 
191S,  at  the  premises  known  as  8026  Lincoln  avenue,  In  the  dty  of  Chicago, 
Illinois,  aforesaid,  unlawfully,  knowingly,  and  willfully  did  carry  on  the 
business  of  manufacturers  of  oleomargarine  In  that  they,  the  said  defend- 
ants being  then  and  there  persons  that  so  vended  and  furnished  oleomarga- 
rine for  the  use  and  consumption  of  others  than  their  own  family  tables,  with- 
out compensation,  did  then  and  there  add  to  and  mix  with  the  said  oleomar- 
garine artificial  coloration  that  caused  It  to  look  like  butter  of  a  shade  of 
yellow,  without  having  paid  the  special  tax  of  six  hundred  dollars  Imposed 
by  law,  upon  the  manufacturers  of  oleomargarine,  against  the  peace  and  dig- 
nity of  the  said  United  States  and  contrary  to  the  form  of  the  statute  of  the 
same  in  such  case  made  and  provided." 

"3.  And  the  grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Fred  Marhoefer  and  the  said  Thomas  F.  Walsh,  each 
late  of  the  city  of  Chicago,  In  the  said  division  and  district  (hereinafter  called 
defendants),  during  and  throughout  the  period  of  time  from,  to  wit,  the  first 
day  of  July,  A.  D.  1914,  to  the  thirtieth  day  of  January,  A.  D.  1916,  at 
Chicago,  aforesaid,  were  persons  engaged  In  carrying  on  the  business  of 
manufacturing  oleomargarine  and  being  so  engaged  in  said  business,  did  then 
and  there,  to  wit  on  the  said  thirtieth  day  of  January,  1915,  and  on  divers 
days  throughout  said  period  of  time,  defraud  and  attempt  to  defraud  the 
United  States  of  the  tax  on  a  large  quantity  of  oleomargarine  produced  and 
manufactured  and  removed  from  the  place  of  manufacture  for  consumption 
and  sale  by  them,  the  said  defen<iant8  during  said  period  of  time,  that  la  to 
say,  they,  the  said  defendants,  then  and  there  as  such  defendants,  so  engaged 
in  carrying  on  the  business  of  manufacturing  oleomargarine,  did  manufacture, 
produce,  and  furnish  for  the  use  and  consumption  of  others  a  large  quantity, 
to  wit,  thirty  thousand  pounds  of  oleomargarine  not  free  from  artificial  color- 
ation but  having  and  containing  artificial  coloration,  which  caused  It  to  look 
like  butter  of  a  shade  of  yellow  and  which  said  oleomargarine  was  not  pro- 
duced and  furnished  by  the  said  defendants  for  the  use  and'  consumption  of 
their  own  family  tables  without  compensation,  and  which  said  thirty  thousand 
pounds  of  oleomargarine,  at  the  time  it  was  so  manufactured,  produced,  re- 
moved and  furnished  was  then  and  there  subject  by  law  to  a  tax  of  ten 
cents  per  pound  to  be  by  them,  the  said  defendants,  paid  as  such  manufactur- 
ers to  the  said  United  States,  all  of  which  the  said  defendants  then  and  there 
well  knew,  but  which  said  tax  they,  the  said  defendants,  did  not  then  and 
there  or  at  any  other  time  pay  to  the  said  United  States,  nor  did  they  pay  any 
part  thereof,  as  they  were  by  law  required  to  do,  and  of  which  said  taxes, 
amounting  to  the  sum  of  three  thousand  dollars,  they,  the  said  defendants, 
then  and  there  in  the  manner  and  form  aforesaid,  unlawfully,  knowingly, 
willfully,  feloniously',  and  intentionally  did  attempt  to  defraud  and  did  de- 
fraud the  said  United  States,  against  the  peace  and  dignity  of  the  said 
United  States  and  contrary  to  the  form  of  the  statute  of  the  same  in  such 
case  made  and  provided. 

"4.  And  the  grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Fred  Marhoefer  and  the  said  Thomas  F.  Walsh,  each 
late  of  the  dty  of  Chicago,  In  the  said  division  and  district  hereafter  called 
defendants  on,  to  wit,  the  twentieth  day  of  January,  A.  D.  1915,  at  Chicago, 
Illinois,  aforesaid,  were  persons  engaged  In  carrying  on  the  business  of  manu- 
facturers of  oleomargarine  as  in  the  first  count  of  this  Indictment  set  forth 
and  being  manufacturers  of  oleomargarine  as  aforesaid,  did  then  and  there 
knowingly,  unlawfully,  and  feloniously  attempt  to  defraud  the  United  States 
of  the  tax  of  ten  cents  per  pound  Imjwsed  by  law  upon  a  large  quantity  of 
oleonjargarine,  to  wit,  six  hundred  pounds  more  or  less  of  oleomargarine, 
which  said  oleomargarine  then  and  there  contained  artlfidal  coloration,  which 
caused  it  to  look  like  butter  of  a  shade  of  yellow  and  which  said  oleomar- 
garine bad  then  and  there  been  manufactured  and  produced  by  said  defend- 
ants for  sale  and  for  public  consumption  and  use,  against  the  peace  and 
dignity  of  the  said  United  States  and  contrary  to  the  form  of  the  statute  of 
the  same  In  such  case  made  and  provided." 
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Section  17  of  the  Oleomargarine  Act  (Oomp.  St.  Idl3,  {  6229),  omitting  non- 
essential parts,  reads  as  follows:  "That  whenever  any  person  engaged  in 
carrying  on  the  business  of  manufacturing  oleomargarine  defrauds,  or  at- 
tempts to  defraud,  the  United  States  of  the  tax  on  the  oleomargarine  produc- 
ed by  him,  or  any  part  thereof,  he  •  •  •  shall  be  fined,"  etc.  Section  S 
(section  5977)  imposes  the  tax  upon  manufacturers  of  oleomargarine  aiAl  de- 
fines the  term  "manufacturerss."  Section  8  Osectidn  6220)  also  Imposes  such 
a  special  tax,  and  reads  as  follows:  "Upon  oleomargarine  which  shall  be 
manufactured  and  sold,  or  removed  for  consumption  or  use,  there  shall  be 
assessed  and  collected  a  tax  of  ten  cents  per  pound,  to  be  paid  by  the  manu- 
facturer thereof:  •  •  «  Provided,  when  oleomargarine  is  free  from  arti- 
fidia  ccdoratlon  that  causes  it  to  look  like  butter  of  any  shade  of  yellow  aald 
tax  shall  be  one-fourth  of  one  cent  per  pound." 

Further  statement  of  the  facts  will  api)ear  In  the  opinion. 

Benjamin  C.  Bachrach,  of  Chicago,  111.,  for  plaintiffs  in  error. 
Charles  F.  Clyne,  of  Chicago,  111.,  for  the  United  States. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  Ap- 
pellant's contention  that  count  3  is  insufficient  to  support  a  conviction 
is  predicated  on  the  ground  that  sudi  count  fails  to  charge  the  defend- 
ants with  having  "removed"  the  oleomargarine  therein  described  for 
the  purpose  named  in  the  statute ;  that  the  crime  described  in  section 
8  is  not  committed  unless  the  accused  shall  have  "manufactured"  and 
"sold"  oleomargarine  without  paying  the  tax  thereon,  or  unless  the 
oleomargarine  shall  be  "removed"  "for  cosumption  or  use,"  without 
paying  the  tax  thereon. 

It  is  conceded  that  the  cotuit  generally  charges  the  defendants  with 
manufacturing  and  producing  oleomargarine  and  with  having  removed 
the  oleomargarine  from  the  place  of  manufacture,  for  consumption, 
but  it  is  claimed  that  this  general  charge  is  restricted  and  narrowed  by 
the  specific  language  immediately  following  the  general  charge  and  be- 
ginning with  the  words  "that  is  to  say,"  found  in  said  count,  and  that 
the  general  language  must  be  restricted  and  limited  by  the  specific  al- 
legations thus  appearing;  that  such  specific  language  fails  to  charge 
the  defendant,  either  with  manufactufing  and  selling  butterine  or  with 
removing  the  butterine  either  for  "consumption  or  use"  without  paying 
the  specific  tax  thereon. 

The  declarative  words,  "did  manufacture,  produce  and  furnish," 
must  be  viewed  in  the  light  of  all  the  language  in  this  count,  and  espe- 
cially in  connection  with  the  words,  "was  so  manufactured,  produced, 
removed  and  furnished,"  and  with  the  prior  words  "produced  and 
manufactured  and  removed  from  the  place  of  manufacture,"  and  thus 
construed  together,  the  so-called  specific  language  does  not  narrow  or 
restrict  the  general  charge,  but  amplifies  and  in  greater  particularity 
describes  how  the  defendant  violated  the  requirements  of  section  8 
by  manufacturing  oleomargarine  and  removing  it  for  consumption 
without  paying  the  tax  required  by  law  to  be  paid.  The  grammar 
could  be  improved,  but  the  meaning  of  the  entire  count  is  not  left  in 
doubt 
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[2]  Sufficiency  of  the  fourth  count  of  the  indictment  is  challenged, 
because  it  is  claimed  the  pleader,  in  using  the  words  "attempt  to  de- 
fraud," failed  to  sufficiently  describe  the  crime  defined  in  section  17.  In 
other  words,  it  is  claimed  that,  to  charge  the  defendants  with  "an  at- 
tempt to  defraud"  the  government  out  of  the  10  cents  tax  on  colored 
oleomargarine,  it  was  necessary  to  plead  all  the  essential  elements — all 
of  the  ultimate  facts  which  constituted  the  offense  of  attempting  to  de- 
fraud. 

Counsel  for  the  government  maintain  that  the  charge  is  sufficient  be- 
cause it  follows  the  language  of  the  statute ;  that,  in  charging  violation 
of  section  17  of  the  Oleomargarine  Law,  the  indictment  is  sufficient  if 
the  pleader  merely  charges  defendant  with  "a  felonious  attempt  to  de- 
fraud the  United  States  out  of  a  tax  of  ten  cents  per  pound"  upon  a 
certain  number  of  pounds  of  oleomargarine.  In  support  of  their  con- 
tention reliance  is  placed  upon  May  v.  United  States,  199  Fed.  42,  117 
C.  C.  A.  420;  Enders  v.  United  States,  187  Fed.  754,  109  C.  C.  A. 
502 ;  Hardesty  v.  United  States,  168  Fed.  25,  93  C.  C.  A.  417;  United 
States  V.  Simmons,  96  U.  S.  362,  24  L.  Ed.  819. 

The  government  further  contends  that  it  pleaded,  with  sufficient  par- 
ticularity, the  facts  which  constituted  the  crime.  An  examination  of 
the  entire  fourth  count,  as  well  as  the  contents  of  the  first  count  of  the 
indictment,  sufficiently  incorporated  in  the  fourth  count  as  to  become  a 
part  of  it,  convinces  us  that  the  pleader  was  as  specific  and  definite  as 
the  circumstances  required.  The  pleader  did  not  in  this  case  restrict 
himself  to  the  precise  language  of  the  statute,  but  described  the  de- 
fendants,, their  place  of  business,  the  date  and  place  where  they  con- 
ducted the  business  of  manufacturing  oleomargarine  in  violation  of  the 
law,  and  further  defined  with  considerable  particularity  the  steps  taken 
that  led  up  to  and  were  a  part  of  the  "attempt  to  defraud." 

It  is  not  necessary  to  go  as  far  as  the  majority  opinion  in  May  v. 
U.  S.,  supra.  We  conclude  the  fourth  count  is  sufficient  to  support  the 
conviction. 

Appellant's  contention  that  the  evidence  fails  to  support  the  verdict 
is  not  well  taken.  Defendants  did  not  testify  nor  did  they  oflfer  any 
testimony  to  dispute  the,  case  made  by  the  government. 

Without  detailing  all  the  facts,  it  is  sufficient  to  say  that  the  testi- 
mony, and  the  inference  logically  flowing  therefrom  were  hardly  capa- 
ble of  any  construction  consistent  with  defendants'  innocence  as  to  the 
oifenses  set  forth  in  counts  5  to  9,  inclusive. 

[3]  As  to  counts  3  and  4,  the  chief  contention  of  the  plaintiff  in  er- 
ror is  that  the  government  failed  to  show  any  "sale"  or  "removal  for 
consumption  or  use."-  Whether  such  evidence  was  lacking  depends  up- 
on what  constitutes  a  removal  .within  the  meaning  of  this  act.  It  con- 
clusively appeared  that  defendant  Marhoefer  constructed  a  "cave" 
imder  the  back  room  in  one  of  his  places  of  business,  and  that  he  there 
conducted  his  "moonshining"  business ;  that  is,  colored  oleomargarine 
without  paying  the  government  tax.  The  criminal  intent  to  violate  the 
law  was  clearly  present.  The  defendants'  contention,  that  the  trans- 
fer of  this  colored  oleomargarine  from  the  "cave"  to  the  salesroom 
was  not  a  "removal"  as  contemplated  by  statute,  we  cannot  accept. 
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The  mere  fact  that  the  "cave"  and  the  salesroom  were  in  the  same 
building  is  not  at  all  persuasive.  "Removal,"  sufficient  to  establish 
guilt,  is  not  determined  by  distance,  nor  is  it  determined  by  the  build- 
ing f  rwn  which  or  to  which  the  oleomargarine  is  taken.  When  the  de- 
fendant moved  the  colored  product  from  the  "cave"  to  the  salesroom 
above  for  the  purpose  of  selling  it  without  paying  the  stamp  tax,  he 
committed  the  crime  as  fully  as  though  he  shipped  it  to  an  adjoining 
city. 

[4]  The  contention  that  the  defendant  Walsh  should  have  been  dis- 
missed, because  he  was  merely  an  employe,  and  not  a  manufacturer,  is 
answered  against  the  appellant  in  May  v.  U.  S.,  supra,  and  ample  rea- 
sons for  so  holding  are  given. 

The  judgment  is  affirmed. 


BEAB  KTVER  PAPBB  tc  BAO  CO.  et  al.  ▼.  (JITT  OF  PBTOSKBT  et  aL 

(Circuit  Court  oX  Appeals,  Sixth  Circuit    AprU  3,  1917.) 

No.  2943. 

1.  CouBTB  «s>366(6) — ^BtuAS  or  DiiCisiON — Dboisiors  ot  State  Coubts — liiKN 

FOB  Taxes. 

The  question  whetiier  the  lien  of  a  mortgage  on  personal  property  is 
paramount  to  the  lien  for  the  personal  property  tax  is  a  question  of  state 
law,  governed  by  the  state  decisions. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  |  961.1 

2.  Stipulations  €=»3 — Question  op  I<aw. 

A  stipulatioD  as  to  statute  law  of  a  state  Is  not  binding  on  the  courts, 
tf  erroneous. 
[Kd.  Note. — For  other  cases,  see  Stipulations,  Cent  big.  |  2.] 

3.  Receivebs  €=»99(3) — ^Payment  of  Taxes — Lien. 

The  federal  court,  whose  recetver  Is  In  possession  of  the  property  of  a 
corporation  and  conducting  the  business,  thereby  enjoying  the  protection 
and  benefits  of  the  state,  county,  and  municipal  governments,  will  order 
the  receiver  to  pay  the  personal  property  taxes  assessed  on  such  prop- 
■  erty,  which  were  'levied  against  the  corporation,  but  which  might  have 
been  levied  against  the  receiver  under  Comp.  Laws  Mich,  f  3837  (6),  re- 
gardless of  whether  such  taxes  are,  under  the  state  law,  a  lien  on  the 
property  superior  to  the  lien  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Beeelvers,  Cent.  Dig.  {  186.] 

4.  BxcEivEBs  ®=>99(3) — Taxes — ^Payment  bt  Beceiveb. 

A  decision  by  the  state  court  that  a  receiver  appointed  by  it  need  not 
•  pay  personal  property  taxes  assessed  against  the  property  does  not  pre- 
vent the  federal  court  from  directing  its  receiver  to,  pay  such  taxes  in  due 
recognition  of  the  benefits  received. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent.  Dig.  {  186.] 

8.  Bbceivebs  ^=»99(3) — Payment  ok  Taxes^Interest. 

The  collection  fees  and  interest  on  delinquent  taxes  are  merged  !n  an 
order  directing  the  receiver  to  pay  the  taxes,  which  is  In  effect  a  Judgment, 
and  the  Interest  rates  so  specified  did  not  extend  beyond  the  day  of  the 
order. 

[Ed.  Note.— For  other  cases,  see  Beeelvers,  Cent.  Dig.  {  186.] 

«=>ror  oUier  eaaes  sea  ume  topic  ft  KET-NUMBEE  In  all  Key-Numbered  Dlgssti  ft  Indexes 


Digitized  by 


Google 


54      .  241  FBDBRAIi  RErORTEB 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  'Michigan ;   Clarence  W.  Sessions,  Judge. 

Suit  by  the  City  of  Petoskey  and  another  against  the  Bear  River 
Paper  &  Bag  Company  and  its  receivers  to  collect  personal  taxes. 
From  an  order  directing  receivers  to  pay  the  taxes,  the  corporation 
and  its  receivers  appeal.   Affirmed. 

Clapperton,  Owen  &  Hatten,  of  Grand  Rapids,  Mich.,  for  appellants. 
Kleinhans,  Knappen  &  Uhl,  of  Grand  Rapids,  Mich.,  for  appellees. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and  SA- 
TER,  District  Judge. 

DENISON,  Circuit  Judge.  Suit  for  personal  taxes  assessed  by  the 
city  of  Petoskey  for  1913, 1914,  and  1915,  against  the  Bear  River  Paper 
&  Bag  Company.  Such  personal  taxes  became  payable  on  January 
10th  following  such  several  assessments.  July  7,  1910,  the  Bear  River 
Paper  &  Bag  Company  executed  a  trust  mortgage  to  the  International 
Tnist  Company,  of  Boston,  on  all  its  property  and  assets,  including  the 
property  now  in  custody  and  control  of  receivers  hereinafter  men- 
tioned, to  secure  its  bonds  of  $200,000,  with  interest,  and  such  mortgage 
was  duly  recorded.  June  22,  1911,  receivers  were  appointed  by  order 
of  the  court  below  of  all  assets  and  business  of  the  Bear  River  Paper 
&  Bag  Company,  and  such  receivers  have  been  "continually  since  that 
time,  and  now  are,  in  possession  and  control  of  all  the  property"  of 
the  Paper  &  Bag  Company,  though  at  times  they  have  rented  it  "to 
another  company  for  operation."  May  24,  1916,  the  court  below  en- 
tered an  order  directing  the  receivers  within  30  days  to  pay  to  the  city 
of  Petoskey,  or  its  treasurer,  the  taxes  in  dispute,  together  with  fees 
and  interest  thereon,  amounting  to  $3,275.48,  and,  further,  that  if  no 
funds  are  available  the  receivers  may  apply  to  the  court  for  permissioo 
to  sell' a  sufficient  amount  of  "the  property  assessed"  to  provide  funds 
for  such  payment,  or  else  for  authority  to  issue  receivers'  certificates 
for  such  payment.  The  Paper  &  Bag  Company  and  its  receivers  ap- 
peal. 

[  1  ]  The  question  is  whether  the  lien  of  the  mortgage  is  paramount 
to  the  right  of  Petoskey  to  receive  from  the  fund  or  property  in  the 
hands  of  the  receivers  the  amount  of  the  taxes  so  assessed.  So  far  as 
this  question  involves  conflicting  liens,  it  is  one  of  Michigan  law,  and 
its  solution  depends  upon  the  construction  and  effect  to  be  g^ven  to  the 
cases  of  Lucking  v.  Ballantyne,  132  Mich.  584,  94  N.  W.  8,  and  Craw- 
ford V.  Koch,  169  Mich.  372,  135  N.  W.  339.  It  is  the  theoty  of  the 
general  taxation  laws  of  Michigan  that  taxes  upon  land  are  assessed 
against  the  property  itself  in  the  place  where  it  lies,  and  that  at  a  stated 
time  a  lien  therefor  attaches  to  the  land,  without  regard  to  any  change 
of  ownership  or  of  interest  which  may  have  occurred.  Taxes  upon  per- 
sonalty are  assessed  against  the  owner  at  his  place  of  residence.  This 
is  done  (usually)  without  listing  or  identifying  any  items  of  property, 
but  by  one  lump  assessment  against  the  item  "personal."  This  "per- 
sonal" assessment  creates  a  debt  against  the  owner,  but  never  becomes 
a  lien  against  the  property  assessed  merely  because  it  is  the  property  as- 
sessed.   At  a  fixed  date,  about  six  months  later,  this  debt  becomes  a 
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lien  against  all  the  personal  property  the  owner  then  has,  although  the 
identity  of  his  prqperty  may,  in  the  meantime,  have  wholly  changed. 
It  seems  to  follow  that  a  transfer  or  mortgage  made  by  the  owner  of  the 
property  which  he  had  at  the  date  of  the  assessment,  and  which  is  made 
before  the  statutory  date  for  the  attaching  of  the  lien,  conveys  a  title 
or  interest  superior  to  the  tax  lien  which  thereafter  comes  into  exist- 
ence ;  and  this  is,  in  substance,  the  holding  in  L,ucking  v.  Ballantyne. 
It  was  there  thought  that  the  tax  involved  must  be  considered  as  if 
assessed  against  some  person,  afld  not  as  if  assessed  against  the  proper- 
ty itself.  In  Crawford  v.  Koch  a  personal  tax  was  held  to  create  a 
lien  enforceable  against  the  property,  although  no  tax  had  been  as- 
sessed against  its  real  owner.  The  tax  in  question  was  treated  as  one 
levied  against  the  property  and  creating  thereon  a  lien  which  did  not 
depend  upon  or  require  the  support  of  any  personal  obligation  by  the 
owner. 

It  is  not  easy  to  reconcile  these  two  cases.  Both  rjslate  to  a  tax  upon 
that  class  of  property  which,  for  taxation  purposes,  may  have  a  situs 
distinct  from  the  owner's.  Both  relate  to  taxes  levied  by  the  city  of 
Detroit  under  the  same  charter  powers.  Both  relate  to  the  lien  of  the 
tax  as  against  a  title  or  lien  existing  before  the  tax  was  levied,  and  in 
neither  case  had  there  been  any  transfer  of  the  prior  interest  after  the 
assessment  and  before  the  lien  day.  If  the  Crawford  Case  is  rested 
on  the  thought  that,  because  the  owner  was  a  nonresident,  the  assess- 
ment was  valid,  although  made  against  one  not  the  owner,  that  furnish- 
es -no  distinction,  since  in  the  Lucking  Case  the  validity  of  the  assess- 
ment was  not  attacked  because  it  had  not  been  made  against  the  right 
person.  No  distinguishing  ground  for  the  Crawford  Case  remains,  un- 
less it  be  that,  because  the  owner  was  a  nonresident  and  because  of  the 
theory  of  the  law  concerning  the  taxing  of  property  of  nonresidents, 
the  assessment  should  be  treated  as  one  in  rem,  and  not  as  one  in  per- 
sonam. As  we  have  already  indicated,  we  think  this  must  be  regarded 
as  the  theory  of  the  decision.  It  seems  not  very  consistent  with  some 
of  the  results  reached ;  but  it  is  not  to  be  supposed  that  the  court  in- 
tended to  overrule  the  Lucking  Case  without  mentioning  it. 

When  we  come  to  apply  these  two  cases,  thus  interpreted,  to  the  in- 
stant case,  the  result  is  not  clear.  The  governing  provisions  of  what 
we  may  call  the  Petoskey  charter  used  the  formula  of  assessment  whicli 
is  used  in  the  general  tax  law  for  nonresidents,  and  so  tend  to  charac- 
terize the  assessment  as  in  rem ;  but  the  charter  provides  for  assessing 
the  personal  property  of  both  residents  and  nonresidents  by  the  same 
section  and  in  the  .same  language,  making  no  distinction,  and  the 
assessments  in  question  were  made  against  the  nonresident  owner 
as  if  in  personam  under  the  theory  of  the  general  tax  laws.  The 
facts  of  the  present  case  are  essentially  like  those  of  the  Lucking 
Case,  except  that  the  person  assessed,  the  mortgagor,  is  here  a  nonresi- 
dent. Whether  the  holders  of  the  secured  credits  were  nonresidents  did 
not  appear  in  that  case  or  in  this. 

[2]  There  is,  however,  another  consideration.  What  has  so  far 
been  said  is  upoli  the  theory  that,  as  is  recited  in  the  stipulation  of  the 
parties,  these  taxes  "became  liens  on  the  personal  property  of  the  own- 
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er  ou  December  1st  following  the  assessments  respectively,"  although  it 
is  evident  that  this  statement  tends  to  classify  the  case  with  Lucking  v. 
Ballantyne,  as  being  an  assessment  against  the  owner,  rather  than  with 
Crawford  v.  Koch,  as  being  an  assessment  against  the  property.  How- 
ever, this  stipulation  relates  wholly  to  a  matter  of  Michigan  statutory 
law,  and  we  cannot  be  bound  by  it,  if  it  is  erroneous.  Swift  v,  Hock- 
ing Co.  (March  6,  1917)  243  U.  S.  2S1,  37  Sup.  Ct  287,  61  L.  Ed. . 

it  is  settled  that  taxes  on  personal  property  do  not  constitute  a  lien 
upon  it  unless  it  is  so  declared  by  statute.  Crawford  v.  Koch,  supra, 
169  Mich.  381,  135  N.  W.  339.  Petoskey  is  organized  under  the  general 
law  providing  for  cities  of  the  fourth  class,  which  law  constitutes  chap- 
ter 88  of  the  Michigan  Compiled  Laws  of  1897.  The  subject  of  the  as- 
sessment and  collection  of  taxes  is  covered  by  the  20  sections  of  chap- 
ter 31  of  this  act.  C.  L.  §§  3318-3337.  The  charter  of  Detroit,  consid- 
ered in  the  two  cases  above  discussed,  expressly  provides  that  "all 
city  taxes  upon  personal 'property  shall  be  and  remain  a  lien  thereon 
until  paid."  Cravfrford  v.  Koch,  supra,  169  Mich.  377,  135  N.  W.  339. 
Chapter  31  of  the  act  governing  Petoskey  contains  no  such  declaration, 
nor  any  express  provision  whatever  on  that  subject.  The  lien  in  ques- 
tion can  be  developed  only  (if  at  all)  through  the  force  of  section  18 
(C.  L.  §  3335)  which  provides  that: 

"For  the  purpose  of  assessing  and  levying  taxes  In  any  dty  Incorporated 

under  this  act  •  *  •  each  ward  shall  be  considered  the  same  as  a  town- 
ship, and  all  provisions  of  law  relative  to  the  collection  of  taxes  levied  In 
townships  shall  apply  to  the  collection  of  taxes  levied  and  assessed  by  the 
supervisors  In  such  dty,  except  as  herein  otherwise  provided." 

A  provision  giving  a  lien  for  taxes  is  seemingly  not  reached  by  the 
statement  that  the  ward  is  to  be  considered  the  same  as  a  township  for 
the  purpose  of  assessing  and  levying  taxes,  and  it  is  not  easy  to  say  that 
such  a  lien-giving  provision  is  a  "provision  of  law  relative  to  the  col- 
lection of  taxes" ;  but  even  if  it  were,  it  would  not  be  imported  into 
.  this  act  if  it  is  "herein  otherwise  provided."  The  general  tax  laws  re- 
ferring to  townships  declare,  as  parts  of  one  section  (C.  L.  §  3863), 
that  on  the  1st  day  of  December,  assessments  on  real  estate  become  a 
lien  on  the  property  assessed,  and  personal  taxes  become  a  lien  on  all 
personal  property  on  that  day  owned  by  the  person  who  had  been  so 
assessed  on  the  preceding  May.  The  lien  on  real  estate  "shall  continue 
until  payment  thereof,"  and  the  lien  on  personalty  "shall  take  prece- 
dence of  any  sale,  assignment,  chattel  mortgage,  levy  or  other  lien  ex- 
ecuted or  made  after  such  first  day  of  December."  In  chapter  31  of 
the  Cities  Act,  this  subject  is  treated  by  section  14  (C.  L.  §  3331),  which, 
in  its  entirety,  says : 

"All  taxes  levied  in  any  ward  tax  roll,  shall  be  and  remain  a  lien  upon  the 
lands  upon  which  they  are  levied  until  paid." 

The  special  law  thus  provides  a  present  lien  upon  land  only  in  place  of 
the  postponed  liens  of  the  general  law  upon  land  and  personalty. 
Whether  this  statutory  situation  indicates  the  presence  or  absence  of  the 
lien  here  claimed,  counsel  have  not  argued,  and  we- do  not  discuss  it 
further. 
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[3]  We  think  it  unnecessary  to  decide  the  question  of  lien.  These 
taxes  were  owing  to  the  state,  the  county,  and  the  city  as  the  considera- 
tion for  governmental  benefits  enjoyed  by  this  property  and  this  busi- 
ness during  three  years.  The  property  has  been  in  possesssion  of  the  re- 
ceivers, and  the  business  has  been  conducted  by  them.  It  is  not  claimed 
that  any  other  tax  has  been  assessed  in  this  state  against  them,  or 
against  the  property,  or  against  .the  mortgagor,  or  mortgagee,  or  mort-  . 
gage  bondholders.  It  might  have  been  assessed  against  3ie  receivers, 
for  C.  L.  §  3837(6),  says: 

"Personal  property  mortgaged  or  pledged  shall  be  deemed  the  property  of 
the  person  In  possession  thereof,  and  may  be  assessed  to  blm." 

It  is  not  claimed  that  the  taxes  are  unjust  or  in  any  way  inequitable. 
Under  these  conditions,  ana  even  if  it  were  to  be  assumed  that  the 
taxes  had  not  become  a  lien  against  the  property,  or  that,  through  the 
mistake  of  the  assessing  officers,  no  enforceable  debt  against  .the  re- 
ceivers had  arisen,  a  due  regard  for  the  rightful  burdens  of  all  citi- 
zens and  residents  toward  the  state  government,  and  a  due  recognition 
of  benefits  received  should  impel  a  federal  court  to  direct  its  receiver 
to  make  payment.  Such  payment,  in  the  absence  of  a  meritorious  ob- 
jection to  the  tax,  we  regard  as  the  receiver's  clear  duty;  and. so  it 
has  been  held,  in  substance,  if  not  specifically.  In  re  Tyler,  149  U.  S. 
164, 187,  13  Sup.  Ct..  785,  37  L.  Ed.  689 ;  Coy  v.  Title  Co.  (C.  C.  A.  9) 
220  Fed.  90,  92,  135  C.  C.  A.  658,  L.  R.  A.  1915E,  211. 

[4]  We  need  not  say  that  the  holding  in  the  Lucking-Ballantyne 
Case,  that  the  receiver  ought  not  to  pay  the  tax,  is  not  obligatory  upon 
the  federal  courts,  so  far  as  concerns  the  ground  upon  whidi  this  opin- 
ion rests. 

[5]  The  statutes  provide  for  certain  collection  fees  and  for  interest 
at  1  per  cent,  per  month  upon  delinquent  taxes.  It  is  not  certain  that 
this  applies  to  taxes  not  collected  through  the  county  treasurer,  but 
which,  like  these,  have  been  paid  by  the  city  to  the  state  and  county. 
No  objection  was  made  to  including  these  items  in  the  order  for  pay- 
ment ;  but  we  cannot  extend  this  rate  of  interest  beyond  the  date  of 
the  order,  which  is,  in  effect,  a  judgment  merging  the  existing  demands. 

The  order  will  be  affirmed;  with  interest  at  5  per  cent,  from  its  date. 


ASTOR  TRUST  CO.  et  aL  v.  B.  V.  WHITE  &  CO.,  Inc.,  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  8,  1917.) 

No.  1488. 

1.  Mabitiiie  Liens  e=>l — Natube  and  Gboukdb. 

The  basis  of  a  maritime  lien  Is  the  equitable  right,  springing  from  the 
necessities  of  commerce,  to  hold  a  vessel  for  something  done  or  furnl.shed 
to  the  vessel  Itself,  which  enables  It  to  continue  in  service,  and  without 
which  its  earning  power  would  be  greatly  reduced,  if  not  destroyed. 
[Ed.  Note. — For  other  ca9es,  see  Maritime  Liens,  Cent.  Dig.  §  1.] 
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2.  MAKirniE  Liens  ®=>35 — Supplies— Aoreevent  fob  Lts?r. 

The  owner  of  two  or  more  vessels  used  In  a  common ,  service  cttnBot, 
as  against  a  prior  mortgagee,  by  a  verbal  agreement  subject  tbem  to  a 
Joint  and  several  lien  for  supplies  furnished  Indiscriminately  to  all  of 
tbem,  without  attempting  to  segregate  or  Identify  the  portion  designed 
for  any  particular  vessel,  so  that  each  of  tbem  will  be  bound  for  sup- 
plies furnished  to  the  others,  even  though  It  receives  none  itself. 

.  Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina,  at  Wilmington ;  Henry  G.  Connor,  Judge. 
Suit  in  admiralty  by  the  Weller  Coal  Company  against  the  steamer 
John  W.  Lawrence  and  others.  From  a  decree  (231  Fed.  507)  dis- 
tributing proceeds  of  the  Lawrence  to  E.  V.  White  &  Co.,  Incorporated, 
and  the  Robert  P.  Voight  Company,  lien  claimants,  the  Astor  Trust 
Company,  trustee  under  mortgage,  and  others,  appeal.    Reversed. 

Ralph  L.  Collett,  of  New  York  City  (Sullivan  &  Cromwell,  of  New 
York  City,  and  Herbert  McClammy,  of  Wilmington,  iN.  C.,  on  the 
brief),  for  appellants. 

Robert  P.  Ingram  and  Henry  Bowden,  both  of  Norfolk,  Va.,  for 
appellees. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  The  facts  are  undisputed  and  may  be  tlius 
summarized:  In  September  and  October,  1914,  the  appellees,  E.  V. 
White  &  Co.  and  the  Robert  P.  Voight  Company,  "both  mercantile  cor- 
porations, were  wholesale  dealers  in  groceries,  machinery,  and  marine 
supplies  at  Norfolk,  Va.  The  Atlantic  Phosphate  &  Oil  Corporation,  a 
New  York  concern,  was  the  owner  of  the  steam  fishing  vessels,  John 
L.  Lawrence,  Portland,  Nat  Strong,  and  Adroit,  which  were  chartered 
to  the  Carolina  Coast  Products  Company,  a  corporation  of  which  one " 
Bussells  was  president  and  general  manager,  and  engaged  in  fishing 
in  and  about  the  port  of  Wilmington  and  the  coast  of  North  Carolina 
for  the  joint  benefit  of  the  owner  and  charterer.  It  became  necessary 
for  these  vessels  to  have  certain  supplies,  which  the  charterer  was  un- 
able to  procure  in  Wilmington  on  account  of  its  poor  financial  condi- 
tion, and  application  was  made  to  the  appellees  to  furnish  what  was 
needed  on  credit.  This  they  were  willing  to  do,  if  they  could  have  a 
lien  on  the  vessels  for  the  merchandise  furnished. 

Thereupon  Bussells,  for  the  charterer,  and  one  Ingram,  for  the  ap- 
pellees, conferred  with  the  officers  of  the  Atlantic  Phosphate  &  Oil 
Corporation  in  New  York,  where  an  agreement  was  made  that  the 
charterer,  the  Carolina  Coast  Products  Company,  would  execute  notes 
to  the  appellees  for  the  supplies  which  they  were  to  furnish,  and  that 
they  should  have  a  maritime  lien  for  the  same  on  all  the  steamers, 
"singularly  and  as  a  whole."  Notes  were  given  accordingly,  each  of 
which  was  indorsed  with  the  names  of  all  the  vessels,  and  also  indors- 
ed by  Bussells  and  a  Mr.  Meadows.  These  notes  aggregated  $2,000, 
the  amount  of  supplies  which  it  was  then  estimated  the  vessels  would 
immediately  require.  As  it  was  understood  that  additional  supplies 
would  be  needed  from  time  to  time,  the  owner  further  agreed  that  ap- 
pellees should  have  a  Hen  on  all  the  vessels,  singularly  and  as  a  whole, 

4s»For  other  cases  see  same  topic  £  KBT-NUMBER  In  all  Key-Numbered  Digests  *  Indaxee 
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foF  such  additional  supplies  as  might  be  furnished,"  and  the  names  of 
the  vessels  were  to  be  put  upon  any  additional  notes  that  might  be 
given  therefor  by  the  charterer. 

Relying  upon  this  agreement  for  a  Hen  on  each  and  all  of  the  ves- 
sels. VVhite  &  Co.  furnished  supplies  to  the  amount  of  $516.35,  and 
the  Voight  Company  to  the  amount  of  $1,638.66,  all  of  which  were 
necessary  to  continue  the  vessels  in  operation.  None  of  this  indebted- 
ness was  paid  by  the  charterer,  and  the  notes  were  subsequently  sur- 
rendered by  the  appellees.  As  to  the  delivery  of  these  supplies  the 
special  master  found  as  follows: 

"That  upon  the  execution  of  said  notes,  aa  aforesaid,  Mr.  Ingram  and 
Oapt.  Bussells  returned  to  Norfolk,  where  the  said  notes  were  delivered  by 
Capt.  Bussells  to  the  Voight  Company  and  White  &  Co.,  respectively,  and 
they  delivered  the  supplies  as  called  for  to  the  Carolina  Coast  Products 
Company  at  its  factory,  and  said  company  distributed  them  to  the  several 
steamers." 

'THiat  all  of  said  supplies  were  not  used  by  steamer  Lawrence,  not  as 
much  as  ^19.33;  the  steamers  had  used  about  one-fifth  each  of  the  sap- 
plies  furnished,  and  the  factory  one-fifth,  and  there  was  on  hand  $500  worth, 
when  the  libels  were  filed  against  said  steamers,  which  supplies  went  into 
the  hands  of  the  receiver  of  the  Carolina  Coast  Products  Company." 

••That  neither  White  &  Co.  nor  Voight  Company  had  any  Icnowledge  that 
the  supplies  were  intended  for  use  otherwise  than  by  the  steamers.  The  sup- 
plies were  shipped  by  White  &  Co.  and  the  Voight  Company  in  a  commingled 
lot,  and  they  believed  that  the  supplies  would  be  distributed  to  the  steamers. 
The  supplies  were  invoiced  to  the  steamers  by  name,  care  of  the  Carolina 
■Coast  Products  Company." 

After  all  four  of  the  steamers  had  been  libeled  by  other  parties,  each 
of  the  appellees  filed  two  intervening  libels,  one  against  the  steamer 
Lawrence  for  half  its  claim,  and  one  against  the  Portland  for  the  other 
half.  Under  decrees  of  the  court  below  all  of  the  vessels  were  sold, 
but  only  one  of  them,  the  Lawrence,  brought  enough  to  pay  more  than 
the  prior  claims  for  wages.  From  the  sale  of  the  Lawrence,  however, 
a  surplus  was  realized  of  some  $7,000,  from  which  surplus  the  appel- 
lees were  ordered  paid  the  amounts  of  their  several  libels  against  that 
vessel,  and  no  appeal  was  taken  from  this  order.  Thereupon  the  ap- 
pellees filed  amended  libels  against  the  Lawrence,  or  the  funds  result- 
ing from  its  sale,  for  the  other  half  of  their  respective  claims;  and 
this  appeal  is  taken  from  the  decree  which  sustained  the  amended  libels 
and  directed  payment  of  their  several  amounts  out  of  the  fund  men- 
tioned.      , 

Upwards  of  a  year  before  any  of  these  transactions,  in  July,  1913, 
the  Atlantic  Phosphate  &  Oil  Corporation  had  executed  to  the  Astor 
Trust  Company,  as  trustee,  a  mortgage  upon  certain  properties  then 
owned  by  it,  including  the  four  vessels  above  named,  to  secure  a  large 
issue  of  bonds.  In  December,  1914,  suit  was  brought  to  foreclose  this 
mortgage  and  a  decree  of  sale  entered  in  March  of  the  following  year ; 
but  "the  aggregate  amount  realized  by  the  trustee  on  the  sale  of  all  the 
mortgaged  properties  was  less  than  the  amount  of  the  mortgage  and 
less  than  the  amount  due  and  unpaid  on  said  bonds."  It  v/ill  thus  be 
seen  that  the  question  here  is  the  right  of  the  bondholders,  or  their 
representative,  to  the  moneys  which  the  decree  below  has  awnrded  to 
the  appellees ;  and  this  question  must  be  dealt  with  as  one  of  general 
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maritime  law^  since  the  appellees  do  not  base  their  contention  upon  any 
statute,  federal  or  state. 

It  is  virtually  conceded  by  appellants,  and  we  shall  assume,  that  at 
the  meeting  in  New  York  everything  was  done  that  the  owner  and 
charterer  could  do  by  parol  agreement  to  give  the  appellees  a  maritime 
lien  upon  all  the  vessels,  "singularly  and  as  a  whole,"  for  the  neces- 
saries furnished.  It  is  equally  clear  and  undisputed  that  appellees  have 
already  had  from  the  proceeds  of  the  Lawrence  more  than  the  value 
of  any  supplies  which  were  used  by  or  delivered  to,  or  even  intended 
for,  that  particular  vessel.  The  appellees,  therefore,  solely  by  virtue 
of  their  contract  with  the  owner,  claim  a  maritime  lien  upon  the  Law- 
rence, to  enforce  which  their  second  libels  were  filed,  not  for  supplies 
furnished  to  the  Lawrence  itself,  but  for  supplies  furnished  in  fact 
to  the  other  three  vessels.    Can  the  claim  be  sustained? 

[  1  ]  Nearly  100  years  ago,  Mr.  Justice  Johnson,  speaking  for  the  Su- 
preme Court  in  The  St.  Jago  de  Cuba,  9  Wheat.  409,  416  (6  L.  Ed. 
122),  said: 

"The  whole  object  of  glrlng  admiralty  process  and  priority  of  payment  to 
privileged  creditors  Is  to  furnish  wings  and  legs  to  the  forfeited  hull  to  get 
back,  for  the  benefit  of  all  concerned ;  that  Is,  to  complete  her  voyage." 

And  this  figure  of  speech  expresses  the  central  idea  of  a  maritime 
lien,  namely,  the  equitable  right,  springing  from  the  necessities  of  com- 
merce, to  hold  the  vessel  itself  for  something  done  or  furnished  to  it 
which  enables  it  to  continue  in  service,  feind  without  which  its  earning 
power  would  be  greatly  reduced,  if  not  destroyed.  It  is  the  needful 
and  saving  benefit  to  the  res  which  gives  the  right  to  proceed  in  rem. 
On  no  other  basis  can  that  right  be  supported.  And  this  conception 
of  the  essential  nature  of  a  maritime  lien  pervades  the  whole  range  of 
statute  law  and  judicial  utterance  upon  the  subject.  For  example,  in 
26  Cyc.  787,  the  principle  is  summed  up  as  follows : 

"The  basis  of  a  lien  for  necessaries  Is  a  benefit  rendered  the  vessel. 
Hence,  In  order  for  such  lien  to  arise,  the  necessaries  must  be  either  deliver- 
ed on  board  the  vessel  or  brought  into  immediate  relations  with  her,  as  by 
being  delivered  on  the  wharf  or  into  the  custody  of  some  one  authorized  to  re- 
ceive them." 

And  this  is  but  a  paraphrase  of  the  oft-quoted  statement  in  The 
Vigilancia  (D.  C.)  58  Fed.  698: 

"There  can  be  no  delivery  to  the  ship,  in  the  maritime  sense,  whether  of 
supplies  or  of  cargo,  so  as  to  bind  the  ship  In  rem,  until  the  goods  are  either 
actually  put  on  board  the  ship,  or  else  are  brought  within  the  immediate 
presence  or  control  of  the  officers  of  the  ship." 

[2]  But  this  principle,  long  accepted  and  familiar,  seems  clearly  to 
refute  the  contention  of  appellees  that  the  owner  of  two  or  more  ves- 
sels, used  in  a. common  service,  may  by  verbal  agreement  subject 
them  to  a  joint  and  several  lien,  "singularly  and  as  a  whole,"  for  sup- 
plies furnished  indiscriminately  to  all  of  them,  without  attempting  to 
segregate  or  identify  the  portion  designed  for  any  particular  vessel, 
so  that  each  of  them  will  be  "bound  for  supplies  furnished  to  the  oth- 
ers, even  if  it  receives  none  itself,  and  that  such  a  lien  will  be  good 
as  against  a  prior  mortgagee  whose  mortgage  is  duly  recorded.    We 
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cannot  assent  to  the  proposition.  It  is  plainly  at  variance,  in  our  judg- 
ment, with  the  fundamental  idea  of  a  maritime  lien;  nor  has  it  ever 
been  recognized,  so  far  as  we  are  aware,  in  the  general  maritime  law 
of  the  country,  or  in  any  l^slative  enactment.  Indeed,  as  we  read 
the  reported  cases,  they  are  all  of  contrary  import.  A  few  citations  ' 
will  suffice. 

The  following  from  Munn  v.  The  Columbus  (D.  C.)  65  Fed.  430, 
indicates  the  facts  involved,  and  holds  that  a  joint  lien  caimot  be  main- 
tained : 

"Tbe  libelaiit  has  proceeded  on  a  supposed  Joint  lien  against  the  soTeral 
Tessels  atta<4ied,  for  the  entire  contract  price  of  all  tbe  services  separately 
rendered  to  these  vessels,  and  to  others  not  attached  \Tblch  were  engaged  in 
the  same  work.  The  proceeding  Is  anomalous ;  no  precedent  for  it  is  to  be 
found  tn  the  history  of  admiralty  Jurisprudence.  It  Is  doubtless  an  experi- 
ment suggested  by  tbe  libelant's  necessities.  Tbe  dredging  company  having 
failed  to  keep  its  contract  and  being  insolvoit,  the  libelant  must  lose  com- 
pensation for  his  services  nnless  he  can  establish  a  lien  such  as  he  sets  up. 
He  might  have  kept  an  account  with  each  vessel,  and  have  proceeded  against 
her  separately  for  It,  but  looking  evidently,  to  the  dredging  company  alone 
for  payment,  he  failed  to  do  this.  Now,  to  overcome  tbe  difflcnity,  he  seeks 
to  treat  all  the  vessels  as  one,  and  supposes  he  may  do  so,  because  tliey  were 
engaged  in  the  same  work,  and  thus  hopes  to  recover  his  entire  claim  for  the 
services  rendered  to  all  from  such  as  he  has  been  able  to  catch.  'That  he 
cannot  do  this  seems  plain." 

The  case  of  The  Knickerbocker  (D.  C.)  83  Fed.  843,  arose  under  a 
statute  of  New  York,  but  that  statute  was  merely  declaratory  of  the 
general  maritime  law.    The  court  said : 

"The  theory  of  the  libel  seems  to  be  that  this  fleet  of  boats  should  be  treat- 
ed as  one  vessel,  and,  the  supplies  in  question  having  been  bought  for  the 
fleet  (although  used  on  some  of  the  vessels,  and  not  on  others),  this  gives  the 
libelant  a  lien  therefor  upon  all  of  the  vessels  jointly.  This  proposition  call- 
not  be  maintained." 

Directly  in  point,  as  it  seems,  is  The  Newport,  114  Fed.  713,  52  C. 
C.  A.  415,  the  syllabus  of  which  says: 

"A  Joint  lien  cannot  be  enforced  against  a  dredge  and  a  number  of  scOws 
ased  in  connection  therewith  for  towage  services  rendered  to  all  the  vessels, 
although  they  were  rendered  under  a  single  contract." 

The  opinion  in  this  case  cites  with  approval  The  Columbus,  supra, 
and  quotes  therefrom  the  following: 

"To  sustain  this  libel  would  be  to  apply  the  law  of  admiralty  lien  in  a 
manner  for  which  there  is  no  precedent.  The  cases  cited  for  the  appellant 
do  not  sopport  his  contention." 

And  in  The  Alligator,  161  Fed.  37,  41,  88  C.  C.  A.  201,  205,  de- 
cided by  the  Third  Circuit  Court  of  Appeals  in  1908,  it  was  said : 

"The  charges  against  the  separate  dredges  were  arbitrarily  made  upon 
statements  of  service,  not  to  the  dredges  singly  and  separately,  but  to  them 
as  grouped.  It  would  be  an  abuse  ot  the  administration  of  the  law  of  mari- 
time lien  to  decree  a  lien  for  services,  not  clearly  proved  to  have  been  en- 
tirely marttirae  and  rendered  to  the  particular  res  upon  which  the  lien  Is 
claimed.  A  Hen  does  not,  and  should  not,  attach  for  a  supposed  credit  given 
to  II  \-essel,  unless  the  service  or  supplies  are  clearly  shown  to  have  been 
rendered  or  furnished  to  the  particular  vessel  to  which  the  credit  is  given." 
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The  appellees  refer  us  to  a  number  of  cases,  among  them  The 
Kalorama,  77  U.  S.  204,  19  L.  Ed.  941,  and  The  Valencia,  165  U.  S. 
'  264,  17  Sup.  Ct.  323,  41  L.  Ed.  710,  which  hold  that  the  owner  may 
by  contract  express  or  implied,  create  a  maritime  lien  for  necessary 
supplies  furnished  to  his  vessel,  even  in  the  home  port.  This  is  un- 
doubtedly the  established  rule  of  law,  but  it  seems  clearly  without 
application.  None  oi  these  cases  touches,  much  less  desides,  the  ques- 
tion here  presented,  namely,  whether  the  owner  can,  even  by  express 
agreement,  give  a  joint  and  several  lien  upon  two  or  more  vessels 
which  will  hold  either  of  them,  not  for  supplies  furnished  to  it,  or  in- 
tended for  its  use,  but  for  supplies  furnished  to  the  others,  and  which 
lien  will  be  good  as  against  a  prior  mortgagee.  For  that  contention 
we  find  no  authority.  Indeed,  in  all  the  cases  cited,  it  appears  either 
that  the  supplies  were  in  fact  furnished  to  the  particular  vessel  sought 
to  be  charged,  or  that  the  decision  was  put  distinctly  on  the  ground 
of  estoppel,  as  in  The  Worthington,  133  Fed.  725,  66  C.  C.  A.  555, 
70  L.  R.  A.  353,  where  the  dispute  was  solely  between  owner  and  libel- 
ant, and  no  rights  of  third  parties  were  involved.  Even  in  The  Wyo- 
ming (D.  C.)  36  Fed.  494,  the  court  said : 

"Furthermore,  If  money  is  advanced  to  aid  tn  running  two  steamboats,  no 
lien  can  be  allowed  against  eltber  unless  the  proof  shows  how  much  was  ad- 
vanced on  behalf  of  each,  and  for  what  purpose  it  was  used." 

We  therefore  conclude  that  the  appellees'  claim  in  this  case  cannot 
be  sustained,  and  are  the  more  content  to  so  decide  because  of  our 
disposition  to  restrict  rather  than  enlarge  the  scope  of  secret  liens. 

The  decree  appealed  from  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Reversed, . 


THE  ATLANTIC  OITI. 

THB  WIIXIAM  THOMAS  MOOBB. 

(CTrcult  Court  of  Appeals,  Ftourth  Circuit.    February  19,  1917.) 

No.  1450. 

1.  Towage  <S=>11(1) — ^Duties  of  Tuo  to  Tow — Measure  of  Care  and  Skill 

Required — "Common  Cabrier." 

A  towing  vessel  is  not  a  "common  carrier,'"  and  la  bound  to  exercise 
only  reasonable  care  and  skill  in  performing  the  service  undertaken. 

[Ed.  Note.— For  other  cases,  see  Towage,  Cent.  Dig.  $i  II,  14,  16,  21. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Common  Carrier.] 

2.  Towage  «=»15(2) — Injury  to  Tow — ^Presumption. 

The  fact  of  stranding  or  other  injnry  to  a  tow  does  not  of  Itself  raise 
any  presumption  of  negligence  on  the  part  of  the  tug,  and  the  burden 
of  proof  is  upon  the  party  seeking  to  charge  it  with  liability. 

[Ed.  Note. — For  other  cases,  see  Towage,  Cent.  Dig.  g§  34-36.] 

3.  Towage  ®s>12(1) — Injury  to  Tow — Improper  Loading. 

The  master  of  the  vessel  towed  has  control  of  the  loading  and  is  re- 
sponsible therefor. 

[Ed.  Note.— For  other  cases,  see  Towage,  Cent.  Dig.  §§  24-28.] 
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4.  Towage  ®=915<:<S) — Stbandiko  of  Tow — Neouobnck  of  Two. 

Evidence  held  Insnfflclent  to  sustain  an  allegation  that  the  stranding  of 
a  tow  was  dne  to  negligence  or  want  of  skill  on  the  part  of  the  master 
of  the  towing  tug. 

[Ed.  Note. — For  other  cases,  see  Towage,  Cent  Dig.  {{  34-36.] 

6.  Towage  «=s>12(2) — Stkanoino  of  Tow — ^Liabiutt. 

A  tug  and  tow  held  equally  liable  for  the  stranding  of  the  tow  on  a 
bar ;  the  tow  for  having  assumed  the  risk  of  crossing  the  bar  at  the  time, 
and  the  tug  being  in  fault  for  falling  to  return  to  the  assistance  of  the 
tow  after  stranding,  as  agreed. 
[Ed.  Note. — For  other  cases,  see  Towage,  Cent  Dig.  fi  29.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  South  Carolina.,  at  Charleston ;  Henry  A.  Middleton 
Smith,  Judge. 

Suit  in  admiralty  by  George  E.  Jones,  master  and  part  owner  of 
the  schooner  William  Thomas  Moore,  against  the  steamer  Atlantic 
City;  Thomas  P.  Hammer,  claimant,  and  J.  T.  Jacobs,  master  and 
agent.    Decree  for  libelant,  and  claimant  appeals.    Reversed. 

Augustine  T.  Smythe,  of  Charleston,  S.  C,  and  Howard  M.  Long, 
of  Philadelphia,  Pa.  (Smythe  &  Visanska,  of  Charleston,  S.  C,  on  the 
brief),  for  appellant. 

J.  P.  K.  Bryan,  of  .Charleston,  S.  C.  (Alfred  Huger,  Huger,  Wilbur 
&  Guerard,  and  Bryun  &  Bryan,  all  of  Charleston,  S.  C.,  on  the  brief), 
for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  DAYTON,  Dis- 
trict Judge. 

KNAPP,  Circuit  Judge.  The  case  in  outline  is  this:  In  January, 
1914,  the  Hammer  Lumber  Company  chartered  the  schooner  William 
Thomas  Moore,  of  which  one  George  E.  Jones  was  master  and  part 
owner,  to  take  a  cargo  of  lumber  from  its  mill  at  Little  River,  S.  C, 
to  the  city  of  New  York.  Accordingly,  in  March  following,  the 
schooner  came  to  Little  River  light  and  was  towed  to  the  wharf  of  the 
lumber  cmnpany.  The  loading  was  completed  the  26th  of  that  month, 
and  on  the  morning  of  the  28th  the  schooner  was  taken  in  tow  by  the 
steamer,  or  steam  tug,  Atlantic  City,  for  the  purpose  of  towing  her 
down  Little  river  and  across  the  bar  on  her  way  to  the  sea.  While 
thus  in  tow  the  schooner  grounded  on  the  bar  and  the  steamer  was 
unable  to  release  her.  She  remained  stranded  for  some  13  days,  when 
she  was  pulled  off  in  a  damaged  condition  by  the  revenue  cutter  Sem- 
inole. For  the  injuries  resulting  from  this  mishap  the  master  of  the 
schooner  libeled  the  Atlantic  City,  and  in  the  court  below  got  a  de- 
cree for  $4,750,  beside  costs  and  expenses,  frcm  which  decree  this. 
appeal  is  taken. 

The  steamer  is  alleged  to  be  liable  (1)  for  attempting  to  take  the 
schooner  out  when  it  was  unsafe  to  do  so ;  (2)  for  negligent  and  un- 
skillful navigation;  and  (3)  for  conduct  after  the  stranding  which 
amounted  to  an  abandonment  of  the  schooner.  To  the  first  charge  it 
is  replied  that  the  schooner  assumed  the  risk  of  proceeding ;  the  other 
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charges  are  denied.  The  testimony  was  taken  by  deposition,  and  none 
of  the  witnesses  was  examined  in  open  court. 

[1-3]  It  is  well  settled  that  a  tug,  or  other  vessel  acting  as  such,  is 
not  a  common  carrier.  Itie  Margaret,  94  U.  S.  494,  24  L.  Ed.  146. 
She  is  only  bound  to  exercise  reasonable  care  and  skill  in  performing 
the  service  which  she  has  undertaken.  The  fact,  therefore,  that  an 
accident  happens  to  the  tow  does  not  of  itself  give  rise  to  any  pre- 
sumption of  negligence  on  the  part  of  the  tug,  and  the  burden  of  proof 
is  upon  the  party  seeking  to  charge  the  tug  with  liability.  The  L. 
P.  Dayton,  120  U.  S.  337,  351,  7  Sup.  Ct.  568,  30  L.  Ed.  669;  The 
J.  P.  Donaldson,  167  U.  S.  599,  603,  17  Sup.  Ct.  951,  42  L.  Ed,  292. 
The  master  of  the  vessel  towed  has  control  of  the  loading  and  is  re- 
sponsible therefor.  The  Giles  Loring  (D.  C.)  48  Fed.  463,  469; 
Tweedie  Trading  Co.  v.  Clan  Line  Steamers,  207  Fed.  70,  124  C.  C. 
A.  630;  Olsen  v.  U.  S.  Shipping  Co.,  213  Fed.  18,  129  C.  C.  A.  607. 
These  citations  are  sufficient  to  illustrate  the  general  rules  of  law  ap- 
plicable to  the  instant  case. 

As  to  the  first  charge:  Jones,  the  master  of  the  schooner,  was  not 
unacquainted  with  Little  river  channel  and  bar.  He  had  gone  in  and 
out  there  six  or  eight  times  at  least,  had  been  present  and  observed 
when  soundings  were  taken,  and  must  have  been  aware  that  his  heavily 
loaded  vessel  could  not  be  towed  through  this  narrow  and  crooked 
channel,  under  the  conditions  then  existing,  without  difficulty  and 
some  hazard.  Indeed,  it  was  provided  in  the  charter  party  that  "in 
case  the  bar  or  channel  at  Little  River  changes,  so  that  it  is  unsafe 
for  vessel  to  go  there,  it  is  mutually  agreed  that  this  charter  shall  be 
canceled,"  on  terms  stated.  Jones,  it  is  true,  did  not  have  the  same 
long  and  constant  familiarity  with  the  channel  as  Jacobs,  the  master 
of  the  steamer;  but  the  conceded  facts  in  this  regard  satisfy  us  that 
he  had  sufficient  knowledge  of  the  situation  to  be  capable  of  forming 
an  intelligent  judgment  as  to  whether  it  was  prudent  to  attempt  to  go 
to  sea  on  the  day  in  question. 

The  record  shows  sharp  dispute  as  to  what  was  said  in  the  con- 
versation between  Jones  and  Jacobs  on  the  morning  of  the  28th,  before 
the  schooner  was  taken  in  tow.  Jones  testified  in  substance  that  he 
left  the  matter  to  the  judgment  of  Jacobs,  and  relied  entirely  upon  the 
latter's  assurance  that  there  was  sufficient  water  on  the  bar  to  take 
the  schooner  out  safely,  and  he  was  corroborated  more  or  less  fully 
by  two  members  of  his  crew.  On  the  other  hand,  Jacobs  and  four 
other  witnesses,  two  at  least  of  whom  appear  to  be  wholly  disinterest- 
ed, testified  in  effect  that  Jacobs  said  he  would  take  the  schooner  out 
only  at  her  own  risk.  Without  reviewing  this  conversation  in  detail, 
it  is  sufficient  to  say  that  in  our  opinion  the  clear  preponderance  of 
testimony  supports  the  conclusion  that  Jones  assumed  the  risk,  not  of 
unskillful  navigation  by  Jacobs,  but  of  undertaking  the  passage  at 
all  at  the  time  it  was  attempted.  Nor  does  it  seem  to  us  improbable 
that  this  was  the  understanding.  The  schooner  was  ready  to  go  to 
sea  when  her  loading  was  finished  on  Thursday  afternoon,  the  26th, 
and  both  captains  apparently  thought  it  unsafe  on  Friday,  because 
of  the  state  of  the  water  and  winds  throughout  that  day.    The  condi- 
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tions  appear  to  have  been  more  favorable  on  Saturday  morning  and 
Jones  naturally  desired  to  get  away  as  soon  as  possible.  The  schooner 
was  under  considerable  expense  and  earning  no  demurrage.  Jones 
was  under  every  inducement  to  avoid  longer  delay,  and  it  seems  to  us 
not  at  all  surprising  that  he  should  decide  to  take  the  chance  of  get- 
ting safely  through  into  deep  water.  In  short,  we  are  of  opinion,  after 
careful  study  of  the  record,  that  Jones,  at  least  equally  with  Jacobs, 
assumed  the  responsibility  of  making  the  attempt  which  resulted  in 
the  stranding  of  the  schooner. 

[4]  The  second  charge  needs  but  a  word  of  comment.  While  there 
is  some  conflict  of  testimony,  we  think  it  cannot  fairly  be  said  that 
Jacobs  showed  any  lack  of  judgment  or  failed  to  exercise  reasonable 
care  and  skill  in  the  effort  to  get  the  schooner  out  to  sea.  He  proba- 
bly did  as  well  as  any  pilot  could  have  done  in  the  circumstances.  The 
misfortune  which  befell  the  schooner  is  to  be  attributed,  not  to  faulty 
navigation,  but  to  the  inherent  dangers  of  the  undertaking. 

[5]  The  third  charge  is  not  so  well  refuted.  It  was  about  half  after 
9  when  the  schooner  went  aground,  and  after  pulling  for  some  40 
minutes,  until  the  hauser  parted  under  the  strain,  it  was  evidently  seen 
that  she  could  not  be  floated  by  any  further  effort  of  the  Atlantic  City 
at  that  time;  and  so  the  steamer  started,  at  the  request  of  Jones,  to- 
get  assistance,  Jacobs  promising  to  return  at  or  before  the  next  high 
tide,  which  would  be  about  12  hours  later.  On  the  way  to  Southport 
the  Seminole  was  met,  and,  being  told  of  the  accident,  went  to  the 
relief  of  the  schooner.  She  got  in  that  vicinity  the  same  afternoon, 
but  her  draft  did  not  permit  her  to  enter  the  channel,  and  she  lacked 
appliances  for  rendering  effective  aid.  Jacobs  reported  to  Stone  & 
Co.,  the  owners,  and  they  sent  a  smaller  tug,  which  reached  the  neigh- 
borhood of  the  stranded  schooner  the  next  day.  It  turned  out  that 
the  Moore  floated  for  a  while  at  high  tide  Saturday  evening,  and  we 
think  it  not  unlikely,  despite  the  testimony  of  Jacobs  on  this  point, 
that,  had  he  returned  as  promised,  and  been  nearby  at  the  evening 
flood  tide,  he  might  have  been  able  to  get  the  schooner,  which  was 
then  afloat  on  the  bar,  through  the  balance  of  the  channel  and  into 
deep  water.  If  that  had  happened,  the  detention  of  the  schooner 
would  have  beoi  brief,  and  her  injury  presumably  slight.  It  follows 
that  the  failure  of  the  Atlantic  City  to  return  promptly  to  the  im- 
periled schooner  does  not  stand  excused. 

The  case  turns  entirely  on  questions  of  fact,  arid  nothing  would  be 
gained  by  extended  discussion  of  the  testimony.  The  views  above 
expressed  indicate  our  conclusion  that  both  vessels  were  at  fault,  and 
that  the  damages  to  the  Moore,  already  ascertained,  should  be  borne 
equally  by  both  of  them,  under  the  rule  laid  down  in  The  Max  Morris, 
137  U.  S.  1,  11  Sup.  Ct.  29,  34  L.  Ed.  586,  and  frequently  since  ap- 
plied. 

The  decree  is  accordingly  reversed,  and  the  case  remanded  for  fur- 
ther proceedings  not  inconastent  with  this  <^inioa. 

Reversed. 
.    241 F.— 8 
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THE  OAKIAND. 

(CHrcult  Court  of  Appeals,  Fourth  Circuit    Marcb  10,  1917.) 

No.  1488. 

1.  Nbgugencb  9=>134(1) — ^Actions  fob  Nequobnob— Bufficiknct  of  Evi- 

dence. 

A  finding  of  negligence  cannot  be  based  upon  Inference,  when  the  evi- 
dence is  equally  consistent  with  Its  nonexistence,  but  must  be  sustained 
by  some  fact  legally  established. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig-  S  267.] 

2.  Navigable  Wateks  ($=326(3) — Obstructions— Suit  fob  Injury  to  Vbbskl. 

Evidence  held  not  to  sustain  a  finding  that  a  submerged  pile  in  a 
navigable  stream,  upon  which  It  was  claimed  that  libelant's  launch 
struck  and  was  sunk,  was  placed  and  left  there  by  respondent 

[Ed.  Note. — ^For  other  cases,  see  Navigable  Waters,  Cent  Dig.  U  162- 
166.] 

Woods,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  South  Carohna,  at  Charleston;  Henry  A.  Middleton 
Smith,  Judge. 

Suit  in  admiralty  by  William  E.  Wingate,  owner  of  the  gasoline 
launch  Oakland,  against  the  Anderson  Lumber  Company.  Decree  for 
libelant,  and  respondent  appeals.    Reversed. 

J.  N.  Nathans,  of  Charleston,  S.  C.  (William  C.  Bissell,  of  Charles- 
ton, S.  C,  on  the  brief),  for  appellant. 
W.  Turner  Logan,  of  Charleston,  S.  C,  for  appellee. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  DAY- 
TON, District  Judge. 

DAYTON,  EKstrict  Judge.  Libelant  claimed  that  his  launch  struck 
and  was  scuttled  by  a  submerged  remnant  of  a  pile  while  lying  at 
anchor  in  Ashley  river  at  Charleston,  S.  C,  by  reason  whereof  it  be- 
came a  total  loss.  This  pile,  he  claimed,  had  been  driven  there  by 
the  lumber  company  some  years  before  and  allowed  by  it  to  rot  away 
until  its  remnant  became  wholly  submerged  and  concealed  without 
cither  removing  it  or  marking  its  location.  To  a  decree  in  his  favor 
the  lumber  company  has  taken  this  appeal. 

Three  contentions  are  strongly  urged  by  it  in  defense  and  for  re- 
versal: (1)  That  the  pile  was  not  driven  in  an  improper  place  and 
was  not  a  menace  to  navigation.  (2)  That  the  sinking  of  the  boat 
was  not  due  to  perforation  by  a  pile.  (3)  If  it  was,  this  particular 
pile  had  not  been  placed  in  the  river  by  it.  It  is  obvious  from  this 
statement  that  the  case  must  be  controlled  by  the  facts,  and  we  are 
not  unmindful  of  the  rule  that  the  findings  thereof  by  the  trial  court 
must  be  given  every  presumption  in  their  favor. 

The  evidence  in  this  case,  from  which  the  facts  are  to  be  ascertained, 
is  indefinite  and  unsatisfactory.  The  learned  trial  judge  very  prop- 
erly comments  upon  the  strange  conflict  as  to  the  date  when  the  boat 
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sank.  It  is  positively  insisted  by  libelant  that  this  date  was  December 
17,  1915,  and  just  as  positively  by  respondent  that  it  was  one  week 
later.  The  ppsitive  evidence  of  each  side  supports  their  respective 
contentions  as  to  the  date.  Its  only  importance  in  the  case  arises  from 
the  fact  that  the  velocity,  of  the  wind  was  greater  on  the  one  date  than 
the  other ;  but,  in  the  view  we  take,  this  becomes  immaterial. 

The  company's  first  contention  that  the  pile  was  not  driven  in  an 
improper  place  is  not  very  seriously  relied  on.  It  seems  to  have  been 
in  shore  from  the  line  established  by  the  government,  and  yet  in,  or 
very  near,  the  river's  channel.  We  may  therefore  concur  in  the  con- 
clusion of  the  trial  judge  that  it  may  have  been  a  menace  to  naviga- 
tion. 

As  to  the  second  contention  of  the  company,  that  the  sinking  of 
the  boat  was  not  due  to  the  perforation  of  the  pile,  much  can  be  said 
to  support  it.  The  pertinent  evidence  touching  the  point,  is  uncertain 
and  of  doubtful  character.  The  two  divers  are  in  direct  conflict  as 
to  whether  any  perforation  at  all  was  made.  Conceding  there  was,  it 
does  not  follow,  however,  that  it  caused  the  boat  to  sink.  On  the 
contrary,  in  sinking  from  other  cause,  it  may  have  settled  upon  the 
pile.  It  is  undisputed  that  the  boat  was  an  old  one,  loaded  with  sand 
and  gravel,  so  that  she  floated  in  water  that  came  to  within  a  few 
inches  of  her  gvmwale ;  that  neither  of  the  two  men  aboard  her  at  the 
time  felt  any  jar  or  bump,  as  of  striking,  before,  or  at  the  time,  she 
began  to  sink,  but,  on  the  contrary,  the  first  revelation  of  the  fact  that 
she  was  sinking  came  to  one  of  them  by  feeling  the  water  come  over 
his  feet.  The  evidence  goes  to  show  tiiat,  at  the  time,  she  ought  to 
have  had  some  6  or  7  feet  of  water  under  her  keel  and  that  the  pile 
only  penetrated  2  or  3  feet  If  this  be  true,  the  pile  did  not  cause  her 
to  sink.    She  sank  from  some  other  cause  and  settled  on  the  pile. 

All  this,  however,  is  matter  of  doubt  and  conjecture,  and  we  may 
well  yield  any  contrary  views  we  may  entertain  as  to  it  to  the  judg- 
ment of  the  trial  court,  an^  pass  on  to  the  third  and  last  contention 
of  the  company,  that  it  cannot  be  held  responsible  for  the  placing  of 
the  pile  at  this  particular  point.  As  to  this  we  are  constrained  to  dis- 
agree with  the  findings  of  the  learned  trial  judge.  It  is  clearly  shown 
that  piles,  from  time  to  time,  had  been  driven  along  this  river  front 
by  different  lumber  companies  and  possibly  others;  that  in  1898,  the 
harbor  commissioners  had  granted  "permission  to  drive  six  clusters 
of  piles  in  front  of  Anderson  Lumber  Company's  property  on  Ashley 
river  in  14  feet  of  water  at  low  tide,"  not  to  cross,  however,  the 
government's  line.  It  is  admitted  by  the  company  that  under  this 
permission  piles  were  driven  by  it  in  front  of  its  property,  but  not 
otherwise.  Several  witnesses  testify  positively  to  this.  On  the  other 
hand,  the  overwhelming  weight  of  testimony  is  to  the  effect  that  the 
location  of  this  offendmg  pile  was  opposite  the  terminus  of  Broad 
street,  from  60  to  75  feet  beyond  the  company's  front  or  property 
line.  Crouch,  the  man  who  drove  the  piles  for  the  company,  testi- 
fies positively  that  he  never  drove  piles  where  the  boat  sunk. 

[1]  Sifting  the  evidence  of  libelant,  produced  in  opposition  to  this 
positive  testimony  of  the  company,  in  our  judgment  it  resolves  itself 
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to  an  inference  that,  because  the  lumber  company  did  drive  piles  in 
front  of  its  property,  it  must  have  driven  this  offending  pile,  situate 
some  60  or  75  feet  away.  Such  a  conclusion  is  based  upon  mere  con- 
jecture ;  and,  as  said  in  Midland  Valley  R.  Co.  v.  Fulgham,  104  C.  C. 
A.  151,  181  Fed.  91 : 

"Clonjecture  Is  an  unsound  and  unjust  foundation  for  a  verdict.  •  •  ♦ 
Substantial  evidence  of  the  facts  which  constitute  the  cause  of  action  •  *  • 
is  indispensable  to  the  maintenance  of  a  verdict  sustaining  it." 

Bailey  on  Personal  Injuries,  §  1672  et  seq.,  lays  down  the  rule  ap- 
plicable, when  the  evidence  is  capable  of  two  different  views  being 
drawn  from  it,  thus: 

"When  the  evidence  1b  equally  consistent  with  either  view — the  existence 
or  nonexistence  of  negligence — ^it  Is  not  competent  for  the  Judge  to  leave  the 
matter  to  the  Jury.  The  party  who  affirms  the  negligence  has  failed  to  estab- 
lish it  This  is  a  rule  which  never  ought  to  be  lost  sight  of.  An  Inference 
cannot  be  drawn  from  a  presumption,  but  must  be  founded  upon  smne  fact 
legally  established." 

The  rulings  of  the  Supreme  Court  in  Manning  v.  Insurance  Co., 
100  U.  S.  693,  698,  25  L.  Ed.  761,  and  U.  S.  v.  Ross,  92  U.  S.  281, 
284,  23  L.  Ed.  707,  fully  sustain  these  principles. 

[2]  In  this  case,  if  the  libelant  asks  us  to  infer  that,  because  this 
offending  pile  was  on  a  line  with  those  driven  by  the  company  in  front 
of  its  property,  although  60  or  75  feet  beyond  its  property  line,  the 
company  must  have  driven  it  there,  the  company,  on  the  other  hand, 
may  just  as  reasonably  demand  that  we  infer  that  it  did  not  exceed 
the  permission  given  it,  had  no  use  for  such  a  pile  in  such  a  place 
beyond  its  premises,  and  did  not  therefore  drive  it  there.  In  such  case 
the  rule  we  have  quoted  must  apply.  The  libelant,  with  the  burden 
of  proof  upon  him,  has  failed  to  prove  the  substantial  facts  from 
which  his  inference  can  alone  be  drawn  to  the  exclusion  of  the  other. 
But  the  case  for  respondent  is  stronger.  It  has  produced  positive 
proof  that  piles  were  not  driven  by  it  where  this  vessel  went  down. 

The  decree  of  the  court  below  must  be  reversed,  {md  the  cause  re- 
manded, with  instructions  to  dismiss  the  libel. 

Reversed. 

WOODS,  Circuit  Judge  (dissenting).  The  District  Court  held :  (1) 
That  the  launch  Oakland  was  sunk  by  penetration  of  a  submerged  pile 
while  at  anchor  in  the  waters  of  Charleston  harbor.  (2)  That  the 
submerged  pile  was  a  menace  to  navigation  which  could  not  be  guard- 
ed against  by  reasonable  care.  (3)  That  the  pile  was  negligently  placed 
and  left  as  a  menace  to  navigation  by  the  Anderson  Lumber  Com- 
pany. 

I  cannot  assent  to  the  conclusion  of  the  majority  of  this  court  that 
the  third  finding  of  fact  is  based  on  conjecture.  It  is  trae  that  the  pile 
was  not  off  the  Anderson  Lumber  Company's  property,  but  was  off 
the  terminus  of  Broad  street,  which  is  a  boundary  of  the  lumber  com- 
pany's land.  It  is  also  true  that  there  was  testimony  that  the  pile  on 
which  the  launch  sunk  was  not  driven  by  the  Anderson  Lumber  Com- 
pany, and  that  other  persons  had  driven  piles  in  the  vicinity.    But,  on 
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the  other  hand,  the  testimony  taken  as  a  whole  tends  to  show  that  im- 
mediktely  after  the  accident  some  of  the  witnesses  who  observed  the 
wreck  and  were  familiar  with  surrounding  conditions  conversed  about 
the  pile  as  one  of  those  of  the  Anderson  Lumber  Company.  What 
is  more  important  Steinmyer,  an  apparently  disinterested  witness,  tes- 
tified that  he  had  lived  in  the  vicinity  all  his  life,  and  that  the'  Ander- 
son Lumber  Company  had  driven  piles  in  that  neighborhood,  and  that 
no  other  person  had.  The  matter  is  thus  well  stated  by  the  District 
Judge: 

"The  evidence  as  to  the  placing  of  the  pile  there  by  the  resiwndent  Is  only 
drcumstantlal,  as  from  the  nature  of  things  In  this  case  It  seems  only  possi- 
ble to  be.  The  resiKmdent  Is  shown  to  have  had  leave  to  drive  piles  In  this 
neighborhood;  It  is  shown  to  have  driven  plies  in  the  Immediate  neighbor- 
hood; no  one  else  by  any  snfiicleDt  testimony  Is  shown  to  have  driven  plies 
there,  and  on  taking  the  testimony  as  a  whole  the  only  reasonable  inference 
to  be  drawn  from  the  preponderance  of  the  testimony  Is  that  the  pile  in 
question  was  driven  by  tlie  respondent" 

The  District  Judge  had  not  only  the  advantage  of  seeing  and  hear- 
ing the  witnesses,  but  in  addition  the  advantage  of  long  familiarity 
with  Charleston  harbor  and  the  methods  of  those  who  use  its  waters. 
I  am  unable  to  agree  that  the  conclusion  of  the  District  Court  is  op- 
posed to  the  decided  preponderance  of  the  evidence. 


THE  NO.  6. 
(Circuit  Court  of  Appeals,  Second  Circuit.    February  6,  1917.) 

No.  64. 

1.  Navioabix  Watbbs  $s»8 — Gas  Main  Acboss  Rivkb — Injcbt  bt  Dbedox — 

LiABnaTT. 

The  right  to  improve  the  navigability  of  a  stream  Is  paramount  to  the 
rights  of  a  gas  company,  given  permission  by  proper  authority  to  lay  Its 
pipes  in  the  bottom  of  the  stream,  and  a  dredge  employed  in  such  im- 
provement can  be  held  liable  for  an  injury  to  the  company's  pipes  only 
on  the  ground  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  |  21.] 

2.  Shippino  ^s»208 — ^linrrrATioN  of  Liabiutt — ^PBivrry  oE  Knowlkdok  of- 

CORPOBATIOH. 

To  affect  a  corporate  shipowner  with  privity  or  knowledge  which  will 
debar  it  of  the  right  to  limitation  of  liability,  such  privity  or  knowledge 
must  be  of  the  managing  officers. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  S  645.J 

3.  Shippino  ®=»141(1) — LiMiTAxroN  of  Liabilitt — Subjects  of  Limitation. 

A  shipowner  may  limit  his  liability  for  a  tort,  although  it  is  nonmarl- 
time  and  could  not  be  sued  for  in  admiralty. 
[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  S|  493,  497,  499.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Petition  in  admiraltj'  of  the  R.  G;  Packard  Company,  owner  of 
steam  dredge  No.  6,  for  limitation  of  liability.    From  a  decree  holding 
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the  dredge  without  fault  for  injury  to  a  gas  pipe,  the  Standard  Gas- 
h'ght  Company  of  the  City  of  New  York  appeals.    Affirmed. 
For  opinion  below,  see  222  Fed.  576. 

The  final  decree  of  the  District  Court  was  entered  upon  the  petition  of  the 
R.  G.  Packard  Company  aa  owner  of  dredge  No.  6,  adjudging  said  dredge  to 
have  been  without  fault  In  respect  of  the  Injury  set  forth  in  the  petition. 
Petitioner's  dredge  was  engaged  In  Improving  the  navigation  of  the  Harlem 
River,  beneath  the  bottom  of  which  stream  extended  pipes  or  mains  for  the 
conveyance  of  Illuminating  gas  belonging  to  claimant.  Standard  Gaslight 
Company.  The  operation  of  the  dredge  broke  the  Standard  Company's  main, 
causing  considerable  damage.  To  recover  for  this  Injury  the  Standard  Com- 
pany began  an  action  at  law  against  the  Packard  Company.  Thereupon  this 
petition  was  filed,  denying  all  liability  and  praying  in  the  usual  alternative  for 
a  decree  limiting  liability  to  the  value  of  the  dredge.  The  District  Court  held: 
(1)  That  it  had  Jurisdiction  to  entertain  the  proceeding,  and  (2)  that  the  in- 
Jury  wrought  had  been  Inflicted  without  fault  or  negligence  of  petitioner ;  a 
conclusion  Involving  the  finding  (3)  that  there  was  no  privity  or  knowledge 
on  the  part  of  the  petitioner.  From  final  decree  in  accordance  with  the  fore- 
going, appeal  was  taken  by  the  Standard  Comi>any. 

Shearman  &  Sterling,  of  New  York  City  (John  A.  Carver  and  Carl 
A.  Mead,  both  of  New  York  City,  of  counsel),  for  appellant. 

Alexander  &  Ash,  of  New  York  City  (Mark  Ash,  of  New  York  City, 
of  counsel),  for  appellee. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  While 
this  appeal  rests  principally  upon  alleged  infirmity  of  jurisdiction  in 
the  court  below,  error  is  also  asserted  in  that  the  trial  judge  failed  to 
find  the  breaking  of  the  Standard  Company's  main  a  trespass,  and  re- 
fused to  deny  limitation  on  the  ground  of  privity  or  knowledge  imputa- 
ble to  the  Packard  Company. 

[  1  ]  Release  from  all  liability  was  granted  because  petitioner  affirma- 
tively proved  freedom  from  negligence  in  the  management  of  its 
dredge ;  whereas,  if  the  injury  to  the  main  resulted  from  a  trespass,  no 
exercise  of  care  would  avoid  responsibility,  under  authorities  of 
which  Frontier,  etc.,  Co.  v.  Hepp,  66  Misc.  Rep.  265,  121  N.  Y.  Supp. 
460,  is  a  fair  example. 

Assuming,  with  appellant,  that  the  main  was  broken  by  the  spud  of 
the  dredge  descending  into  the  ground  under  water  where  the  pipe  was 
buried,  to  call  such  injurious  contact  a  trespass  involves  the  assump- 
tion that  appellant's  pipe  had  a  right  in  or  to  the  ground  covering  it,  or 
a  right  to  be  where  it  was,  superior  to  that  o{  the  dredge  spud.  Grant- 
ing for  purposes  of  argument  (but  not  holding)  that  Standard  Company 
had  duly  obtained  permission  from  all  necessary  authorities  to  lay 
pipes  where  they  were,  it  is  not  true  that,  as  to  the  ground  under  the 
navigable  waters  of  the  Harlem  River,  the  pipes  or  their  owner  had 
rights  superior  to  a  craft  which  was  improving  the  navigation  of  the 
stream,  and  such  was  the  occupation  of  the  dredge  when  it  fouled  the 
main.  The  dredge  was  responsible  only  for  negligence;  the  rights  of 
navigation  and  of  improving  navigability  were  paramount.  Our  deci- 
sion in  Western  Union,  etc.,  Co.  v.  Inman,  etc.,  Co.,  59  Fed.  365,  8  C. 
C.  A.  152,  is  appUcable. 
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[2]  The  assertion  of  privity  or  knowledge,  made  at  bar,  must  be 
considered  under  the  rule  stated  by  Wallace,  J.,  in  The  Republic,  61 
Fed.  113,  9  C.  C.  A.  390,  that  to  "affect  a  corporate  shipowner  with 
privity  or  knowledge,  Such  privitjr  or  knowledge  must  be  of  the  man- 
aging officers."  Our  later  decisions  (In  re  Smith  &  Sons,  193  Fed. 
395,  113  C.  C.  A.  391,  and  In  re  P.  Sanford  Ross,  204  Fed.  248,  122 
C.  C.  A.  516)  have  but  applied  that  rule  to  other  facts.  In  this  case, 
if  it  be  assumed  that  petititioner's  shore  manager  was  a  managing  offi- 
cer, we  agree  with  Uie  lower  court  that,  after  reasonable  efforts  to. 
ascertain  the  location  of  claimant's  pipes,  he  did  not  know  where  they 
were,  and  was  not  negligent  in  respect  of  such  ignorance. 

[3]  The  ground  for  diall«iging  jurisdiction  herein  is  briefly  that  the 
wrong  complained  of,  and  for  which  Standard  Company  brought  suit, 
is  not  a  maritime  tort.  As  it  was  not  wrought  on  or  in  the  water,  this 
is  admitted.  But  the  limitation  proceeding  was  brought  in  strict  con- 
formity with  Richardson  v.  Harmon,  222  U.  S.  96,  32  Sup.  Ct.  27,  56 
L.  Ed.  110,  and  this  is  also  admitted.  The  rest  of  appellant's  proposi- 
tion is  that  this  decision  was  erroneous,  in  that  the  Supreme  Court, 
while  holding  that  a  nonmaritime  tort,  might  be  limited  against,  over- 
looked the  fact  that  such  limitation  necessarily  constituted  an  exercise 
of  nonmaritime  jurisdiction — something  beyond  the  constitutional 
grant  of  power  to  the  judicial  arm  of  the  government,  and  equally  be- 
yond the  power  of  Congress  to  create  or  confer. 

It  would,  indeed,  be  remarkable  that  a  point  such  as  this  could  be 
overlooked  by  the'  court,  even  had  it  not  been  argued.  An  examination  ' 
of  the  record  and  briefs  in  that  case  shows  that  the  District  Court  cer- 
tified as  the  reason  for  dismissing  the  petition  in  the  lower  court  that 
the  act  of  1884  (Act  June  26,  1884,  c.  121,  23  Stat.  57)  did  "not  limit 
the  liability  of  the  shipowner  in  respect  of  any  transaction  or  subject, 
except  those  within  the  jurisdiction  of  the  District  Court  sitting  as  a 
court  of  admiralty." ,  In  argument  it  was  plainly  put,  and  by  distin- 
guished counsel,  that  proceedings  for  limitation  of  a  shipowner's  lia- 
bility from  all  demands,  whether  ex  contractu  or  ex  delicto,  are  within 
the  general  maritime  law  and  admiralty  jurisdiction,  and  that  such  a 
proceeding  was  an  independent  head  of  jurisdiction,  without  regard  to 
whether  the  claims  limited  against  were  such  as  might  have  been  sued 
upon  in  the  admiralty  or  not. 

There  is  no  doubt  that  the  case  relied  upon  is  controlling  authority 
here,  and  the  decree  appealed  from  is  affirmed,  with  costs. 
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NATIONAL  MACH.  COBP.,  Inc.  T.  BENTHALI.  MAGH.  CO.,  Inc.* 
(ClrcOit  CJourt  of  Appeals,  Fourth  Olrcnit.    November  23,  1916.) 

No.  1439. 

1.  Patents  <g=>328 — Invention — Peanut  Stemming  Saw. 

The  Benthall  patent,  No.  890,401,  for  a  peanut  stemming  saw  consist- 
ing of  a  disk  with  teeth  on  Its  periphery,  and  the  essential  features  of 
which  are  that  the  teeth  have  a  straight  front  edge,  the  heels  of  the  teeth 
are  farther  froitf  the  center  of  the  disk  than  the  points  thereof,  and  the 
edges  of  the  adjacent  teeth  meet  at  an  acute  angle,  Is  void  for  lack  of 
invention  in  view  of  the  prior  and  analogous  arts ;  also  held  not  Infringed. 

2.  Patents  <S=»112(1) — Validity — Effect  of  Decision  or  Patent  Office. 

The  decision  of  the  Patent  Office  In  the  allowance  and  issue  of  a  patoit 
creates  a  presumptive  right  only,  and  upon  all  the  questions  Involved  the 
validity  of  the  patent  Is  subject  to  examination  by  the  courts, 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  {  162.] 

5.  Patents  4=»26{2) — Invention— Combinahow  or  Old  Elements. 

While  a  new  combination  of  old  things  may  be  patentable,  It  is  Mily 
where  the  combination  Is  new  and  the  combined  elements  co-operate  to 
produce  a  new  result;  otherwise  their  Joinder  is  a  mere  aggregation,  and 
not  patentable. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  {  29.] 

4.  Patents  ®=>58 — ^Anticipahpn — Evidence  to  Cabby  Back  Date  of  Inven- 
tion. 

Where  the  date  of  use  of  an  alleged  anticipating  device  Is  shown  be- 
yond doubt,  the  burden  rests  on  a  subsequent  patentee'  to  carry  his  inven- 
tion back  to  an  earlier  date,  and  for  that  purpose  oral  testimony  alone  la 
not  suflBclent. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  {  75.] 

6.  Patents  $=354 — ^Anticipation— Abandoned  EJxfebiment. 

Ad  alleged  anticipating  device  which  has  been  in  continuous  practical 
use  for  a  number  of  years  and  is  still  being  used  without  any  change  in 
the  principle  of  its  operation,  although  there  ata.y  have  been  changes  made 
tn  minor  parts  of  the  maclilne,  cannot  be  considered  an  abandoned  ex- 
periment 

[Ed.  Note. — B\)r  other  cases,  see  Patents,  Cent  Dig.  {  73.] 

6.  Patents  «=»312(3) — ^Infmngkment— Evidence  to  Establish. 

'  Infringement,  which  is  a  tort  cannot  be  established  by  evidence  which 
is  speculative  in  its  character,  and  this  is  especially  true  where  a  witness 
who  attempts  to  testify  as  an  expert  does  not  possess  the  qualiflcationa 
of  an  expert 
[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  $S  548,  549.] 

7.  Patents  €=>165 — Scope — Descbiption  or  Invention. 

One  who  seeks  a  patent  must  necessarily  do  so  with  the  understanding 
that  he  is  dealing  with  the  public  at  large,  and  for  that  reason  he  is  re- 
quired to  clearly  define  the  scope  of  his  lureution,  and  he  is  bound  by  the 
limitations  so  Imposed. 

[Ed.  Note. — For  other  cases,  see  Patents,  C«it  Dig.  {  241.] 

8.  Patents  <S=»30(1) — Invention — Comuebcial  Success  as  Evidence. 

'Jfhe  extent  to  which  a  patented  article  has  gone  into  use  is  an  unsafe 
criterion  of  invention,  and  commercial  success  alone  will  not  establish 
invention. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  {  34.] 

tfs>For  other  cases  sea  same  topic  &  KEY-NUMBER  In  all  K«7-NuiDbered  Digests  &  IsdezM 
'Rehearing  denied  February  28,  1917. 


Digitized  by 


Google 


KATIONAL  UAOH.  COBP.  V.  BENTHALL  MACH.  CO.  73 

0.  Patents  «=»328 — Anticipatior— Peanut  Stemming  Machine. 

Tbe  Jones  patent.  No.  908,271,  for  a  peanut  stennnlng  macblne.  Is  void 
for  anticipation. 

Cross-Appeals  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  at  Norfolk;  Edmund  Waddill,  Jr., 
Judge. 

Suit  in  equity  by  the  Benthall  Machine  Company,  Incorporated,  . 
against  the  National  Machine  Corporation,  Incorporated.     From  the 
decree,  both  parties  appeal.    Affirmed  on  complainant's  appeal,  and  re- 
versed on  defendant's  appeal. 

For  opinion  below,  see  222  Fed.  918. 

George  W.  Ramsey,  of  New  York  City,  and  Melville  Church,  of 
Washington,  D.  C.  (Menalcus  Lankford,  of  Norfolk,  Va.,  on  the  brief), 
for  appellant  and  cross-appellee. 

T.  Hart  Anderson,  of  New  York  City  (Munn  &  Munn,  of  New 
York  City,  and  Tazewell  Taylor,  of  Norfolk,  Va.,  on  the  brief),  for 
appellee  and  cross-appellant 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  The  appellee  and  cross-appellant 
will  be  referred  to  as  complainant,  and  the  appellant  and  cross-appellee 
as  defendant,  such  being  the  respective  positions  occupied  by  the  par- 
ties in  the  court  below. 

Suit  was  brought  by  the  complainant,  a  corporation  doing  business 
in  the  city  of  Suffolk,  Va.,  against  the  National  Machine  Corporation, 
organized  under  the  laws  of  the  state  of  Virginia,  and  doing  business 
in  the  city  of  Suffolk,  Va.,  alleging  an  infringement  of  the  patent  to 
Benthall,  No.  890,401,  on  a  peanut  stemming  saw,  and  a  patent  to 
Jones,  No.  908,271,  on  a  peanut  stemmer.  The  court  below  dismissed 
the  bill  as  to  the  Jones  patent  and  sustained  the  Benthall  patent  on  the 
saw  and  granted  an  injunction  against  the  defendant.  The  National 
Machine  Corporation  took  an  appeal  from  the  injunction,  and  the 
Benthall  Machine  Company  filed  a  cross-appeal  from  the  decree  of  the 
court  below  dismissing  the  bill  as  to  the  Jones  patent.  The  subject- 
matter  of  the  Benthall  patent  is  different  from  that  of  the  Jones  pat- 
ent. Therefore  each  will  be  treated  in  its  turn  in  the  course  of  this 
opinion. 

[  1  ]  Defendant  insists  that  the  court  below  erred  in  holding  that  the 
letters  patent  No.  890,401,  to  Jesse  T.  Benthall,  is,  in  respect  to  claims 
4  and  5,  good  and  valid.  Complainant  insists  that  defendant  has  in- 
fringed its  patent  by  the  use  of  a  saw  for  stemming  peanuts.  The  saw 
in  question  is  described  in  the  Benthall  patent,  page  1,  line  60,  as  fol- 
lows: 

"^t  will  be  noticed  from  Inspection  of  Fig.  3  that  the  sides  of  the  throat 
meet  each  other  at  an  acute  angle,  and  that  the  front  edge  of  each  tooth  Is 
straight,  and  that  the  widest  part  of  the  throat  Is  approximately  the  width 
of  the  tooth.  By  this  construction  the  stems  when  engaged  by  tbe  throat  are 
drawn  to  the  bottom  thereof,  and  the  gradual  narrowing  of  the  stem  exert»  a 
wedging  action  on  the  stem,  thus  gripping  the  same  sufficiently  tight  to  draw 
it  between  the  slats  and  to  strip  the  nuts  therefrom." 

«=9For  oUier  cuM  ••■  iuo*  loplo  *  KBT-NUHBBR  In  all  Key-Namberad  Olgfata  &  Indezw 
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The  claims  of  the  Benthall  patent  in  suit  are : 

"(4)  In  a  peanut  stemmer,  a  stemming  device  comprising  a  disk  pi^ovlded 
on  Its  periphery  with  a  plurality  of  teeth,  said  teeth  being  Inclined  to  radii 
of  the  disks,  and  having  their  front  edges  straight,  the  edges  of  the  adjacent 
teeth  meeting  at  an  acute  angle,  and  the  iiolnts  ot  the  teeth  being  nearer  the 
centers  of  the  disks  than  the  heels  thereof,  and  the  spaces  between  the  teeth 
being  of  a  width  at  the  widest  part  approximately  equal  to  that  of  the  teeth. 

"(5)  In  a  peanut  stemmer,  a  stemming  device  comprising  a  disk  provided 
on  Its  periphery  with  a  plurality  of  spaced  teeth  having  straight  front  edges, 
the  heels  of  the  teeth  being  farther  from  the  centers  of  the  disk  than  the 
points  thereof,  whereby  to  form  a  guard  for  the  point,  and  the  edges  of  the 
adjacent  teeth  meeting  at  an  acute  angle,  whereby  to  exert  a  wedging  action 
on  the  stem." 

Among  other  things,  it  appears  that  the  limitations  in  the  specifica- 
tions and  claims  that  the  sides  of  the  adjacent  teeth  meet  at  an  acute 
angle  were  introduced  by  the  attorney  after  the  application  was  filed 
and  the  claims  rejected  by  the  Patent  Office.  It  is  insisted  by  defend- 
ant that  the  patentee  is  bound  by  this  limitation,  and  it  -cites  in  support 
thereof  the  following  cases :  Burns  v.  Meyer,  100  U.  S.  672,  25  L.  Ed. 
738;  Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S.  274,  24  L. 
Ed.  344;  American  Tobacco  Co.  v.  Streat,  83  Fed.  700,  28  C.  C.  A. 
18;  Bonsack  Machine  Co.  v.  Smith  (C.  C.)  70  Fed.  383;  Crown  Cork 
&  Seal  Co.  V.  Aluminum  Stopper  Co.  (C.  C.)  100  Fed.  849;  Ashton 
Valve  Co.  v.  Coale  Muffler  &  Safety  Valve  Co.,  52  Fed.  314,  3  C.  C. 
A.  98. 

It  is  further  insisted  that,  when  Benthall  ihade  application  for  a 
patent  (January  12,  1906),  "it  came  into  a  well-developed  art  which 
begins  with  the  patent  to  Eli  Whitney,  March  4,  1794,  on  the  saw  cot- 
ton gin;  saw  cotton  gins  were  in  use  stemming  peanuts  long  before 
Benthall,  and  as  early  as  April  2,  1872,  a  patent  was  granted  to  Edwin 
Scott  on  a  peanut  'gin';"  also  that,  when  Benthall  filed  his  applica- 
tion in  the  Patent  Office,  nothing  was  said  in  either  the  specification 
or  claims  about  any  "acute  angle"  of  the  teeth  to  wedge  the  peanut 
stem.  An  examination  of  defendant's  exhibit  (the  certified'  copy  of 
file  wrapper  and  claims,  Benthall  patent,  890,401)  sustains  this  conten- 
tion. It  appears  that  at  that  time  great  stress  was  laid  upon  the  "bills 
(points)  of  the  hooks  (teeth)  being  nearer  the  centers  of  the  disks  than 
the  heels  thereof."    (Original  claims  9  and  10.) 

It  further  appears  that  saws  having  protected  points  so  as  to  prevent 
scraping  of  the  hulls  or  seeds  were  public  property  anterior  to  die  time 
Benthall  applied  for  his  patent;  patents  covering  these  points  being 
known  as  the  Hazelton  patents.  No.  293,576  and  No.  313,412,  having 
expired  in  1901  and  1902,  respectively.  Patent  No.  293,576  was  the 
patent  for  a  gin  saw.  A  description  of  this  patent  is  in  the  following 
language : 

"Various  other  modlflcationB  will  readily  suggest  themselves  to  those  skilled 
in  the  art,  as  It  Is  manifest  that  the  form  of  the  tooth  is  Immaterial  so  long 
as  the  heel  of  the  tooth  la  higher  than  Its  point,  whereby  the  heel  or  base 
protects  or  guards  the  point  of  the  tooth." 

Upon  this  description  Hazelton  claims  this  device  as  his  patent,  cm- 
ploying  the  following  language  in  respect  to  the  same: 
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"(1)  A  saw  provided  with  a  series  of  angular  teetb  having  heels  bigbar  than 
tbelr  toes,  as  and  for  the  purpose  set  forth. 

*'(2).  A  saw  having  a  series  of  angular  teeth,  0,  the  points  or  toes,  D,  there* 
of  being  lower  than  the  heels,  E,  and  having  plane  breasts,  A,  as  set  forth. 

"(3)  A  saw  having  angular  teeth,  O,  provided  with  plane  breasts,  A,  re- 
cesses, P,  and  heels,  E,  higher  than  the  points  or  toes,  D,  as  set  forth." 

Hazelton  in  describiog  the  disk  says : 

"A  Is  a  metal  disk  provided  with  a  central  <H)enIng,  B,  by  means  of  which 
It  Is  mounted  upon  a  shaft,  O.  The  periphery  of  this  disk  has  a  series  of 
teeth,  E,  of  which  e  Is  the  point  or  toe,  and  i  the  heel,  the  surface  or  fbce 
of  the  tooth,  being  that  part  included  between  the  point  and  the  heel,  Is  a 
true  circle  from  the  center,  B,  for  a  distance  of  about  two-thirds  of  Its  length, 
beginning  at  the  heel  and  running  toward  the  point,  and  the  remaining  por- 
tion of  the  face  of  the  tooth  Is  depressed  so  that  the  point  of  the  tooth  lies 
below  the  true  periphery  of  the  cylinder.  To  make  .this  clear,  the  face  of  the 
tooth  from  the  heel  '6  to  the  line  m  is  the  true  dreumference  of  the  disk, 
while  the  remaliUng  portion  from  the  line  a  to  the  point  e  is  depressed  or 
inclined  so  that  the  point  itself  Is  below  the  dreumference  of  the  disk." 

The  complainant  no  doubt  appreciated  the  fact  that  he  was  not  en- 
titled to  a  patent  on  a  saw  having  protected  point  teeth,  inasmuch  as  it 
appears  that  he  canceled  these  claims  and  changed  the  proposed  inven- 
tion to  a  saw  with  protected'point  teeth  and  acute  angles  between  the 
teeth.  However,  the  Scott  patent,  No.  125,338,  which  expired  in  1889, 
discloses  a  saw  with  the  gullet  or  throat  having  teeth  meeting  at  an 
acute  angle.    In  describing  his  invention  Scott  says : 

"The  nature  of  my  invention  consists  In  the  construction  and  arrangement 
of  a  "peanut  thrasher  and  gin,'  as  will  be  hereinafter  more  fully  set  forth." 

In  referring  to  his  patent  gin  he  also  says : 

"From  the  Inclined  board,  O,  tbe  vines  and  peas  fall  down  on  a  gin,  com- 
posed of  a  series  of  saws,  /  /,  working  between  carved  or  Inclined  bars,  J  J,  as 
shown  In  Figures  3  and  4." 

On  this  point  the  defendant  introduced  Mr.  Foster,  an  expert,  who, 
among  other  things,  stated  that : 

"Considering,  however,  now  tbe  spedflc  utUlzatlcm  of  toothed  wheels  asso- 
ciated with  conveying  or  directing  menus  for  the  purpose  of  detaching,  for 
example,  adhering  vegetable  fiber  from  seed,.  £11  Whitney  Is  unquestionably 
the  pioneer.  In  my  oplnica,  he  discovered  what  tbe  problems  were  in  this 
art  and  solved  thein." 

In  addition  to  what  we  have  said  as  respects  this  point,  the  Ben 
Hicks  patent  peanut  stemmer,  No.  688,519,  also  shows  and  describes 
and  claims  the  saw  peanut  stemmer.  On  page  1,  lines  9-18,  he  de- 
scribes his  invention  as  follows : 

"My  Invention  is  an  improved  machine  for  stemming  and  cleaning  peanuts 
and  green  peas ;  and  it  consists  In  the  peculiar  construction  and  combination 
of  devices  hereinafter  fully  set  forth  and  pointed  out  in  the  claims. 

"The  object  of  my  invention  Is  to  provide  a  cheap,  simple,  and  easily  oper- 
ated machine  which  is  efficient  in  cleaning  peanuts  and  green  pens,  stemming 
tbe  same,  and  putting  them  in  the  best  condition  for  tbe  market." 

• 

On  page  1,  lines  95-103,  he  also  states : 

"The  lower  side  of  the  trough  below  tbe  slats,  tS,  is  open.  A  series  of  stem- 
ming saws,  SO,  are  secured  on  the  shaft,  S7,  and  rotated  thereby,  and  the 
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apijer  Bides  of  said  stemming  savrs  operate  In  the  spaces  between  the  slats,  25. 
The  said  stemming  saws  are  appropriately  spaced  apart,  and  their  teeth  are 
«xceedlngly  fine,  the  said  saws  being  similar  to  the  saws  used  In  cotton 
gins.    •    •    •" 

Page  2^  lines  15-41,  he  further  states: 

*****  Owing  to  the  fineness  of  the  saw  teeth  and  the  lightness  In 
weight  of  the  peanuts  and  pea  pods,  the  peanuts  and  pea  pods  are  not  cut 
through  or  In  any  wise  injured  by  the  saws,  and  the  latter  are  effective  only 
tor  the  purpose  of  stemming  pea  pods  and  peanuts  and  in  feeding  the  same' 
from  the  stemming  trough,  as  hereinbefore  described." 

It  is  insisted  that  the  Benthall  patent  was  clearly  anticipated  by  the 
Hazelton  patent,  No.  243,554.  This  patent  shows  a  separation  saw 
with  a  protected  point  and  the  edges  of  the  throat  meeting  at  an  acute 
angle,  as  indicated  by  Figure  4.  It  was  granted  June  28,  1887,  and 
expired  on  the  28th  day  of  June,  1889.  In  describing  the  steel  disks 
in  this  patent  the  patentee  says : 

"The  teeth  at  the  peripheries  of  the  steel  disks  are  bent  Inward'  in  such 
manner  that  they  will  readily  pass  over  any  unyielding  body,  but  will  seize 
the  fibers  of  the  cotton  and  strip  It  from  the  bolls." 

It  is  significant  that  when  Benthall's  application  was  pending  in  the 
Patent  Office  no  claims  were  allowed  by  tiie  examiner,  saw  claims  be- 
ing allowed  by  the  board  of  examiners  in  chief  on  appeal,  and  it  ap- 
pears that  this  was  done  upon  the  express  representation  that  a  cotton 
gin  saw  would  not  stem  peanuts.  In  referring  to  cotton  gin  saws  the 
board  stated  in  its  decision  that  they  were  "incapable  of  stemming  pea- 
nuts." It  was  shown  by  the  testimony  in  this  case  that  gin  saws  had 
been  used  to  stem  peanuts,  and  also  by  experts  that  the  HazeltcHi  saws 
would  successfully  stem  peanuts.  Bearing  upon  this  point  Mr.  Pope 
stated  that  the  saws  disclosed  by  the  enlarged  photolithographs-of  the 
Hazelton  patent.  No.  313,421,  would  stem  peanuts.  Among  other 
things,  he  said: 

"Q.  I  hand  you  a  picture  of  a  diiferent  saw  6%  inches  in  diameter,  and 
also  a  picture  of  this  sort  of  saw  10  inches  in  diameter,  and  ask  you  to  state, 
from  a  practical  standpoint,  if,  in  your  opinion,  saws  made  In  exact  accord- 
ance with  these  pictures,  and  having  teeth  identical  in  size  and  shape  with 
the  teeth  shown  In  these  pictures,  would,  or  would  not,  such  saws  be  capable 
of  being  used  to  stem  peanuts.  A.  Yes ;  or  any  other  circular  saw  not  hav- 
ing suflicient  space  between  each  tooth  to  take  in  the  peanuts  and  crack  them 
to  pieces.  •  •  •  Q.  About  how  long  have  you  been  acquainted  with  saw 
machines  for  stemming  peanuts?  A.  Let  me  see;  let  me  see;  you  have  got 
to  give  me  a  little  time  to  study  now.  This  is  1914;  About  the  year  1899  I 
saw  peanuts  thrashed  ofF  over  a  barrel,  and  these  same  peanuts  run  through 
an  old  cotton  gin  fed  In  the  same  manner  as  cotton  Is  fed  In  the  gin  by  hand, 
and  was  fairly  successful  in  pulling  the  stems  off  of  the  peanuts  that  were 
thrashed  off  over  the  flour  barrel  heads.  And  the  idea  was  ctmcelved  at  that 
time  by  me  that  the  saw  stemming  device  could  be  made  to  operate  in  a  suc- 
cessful and  satisfac^tory  manner.    That's  sufficient,  I  think." 

,    In  referring  to  the  photolithographs  of  the  Hazelton  patent.  No.  233,- 
554,  this  witness  also  said : 

"Q.  I  hand  yon  a  picture  of  a  saw  6%  inches  In  diameter  and  a  picture  of 
a  similar'  saw  10  inches  in  diameter,  and  ask  you  to  state  from  a  practical 
standpoint  if,  in  your  opinion,  saws  made  In  exact  accordance  with  these  pic- 
tures, and  having  teeth  identical  in  size  and  shape  of  the  teeth  shown  In  these 
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pictures,  wonid,  or  vonld  not,  such  saws  be  capable  of  being  nsed  to  stem 
peanuts.  A.  Yes ;  with  my  knowledge  and  experience  of  about  15  years  I  am 
poaltlTe  that  such  saws  would  stem  peanuts  successfully.    That's  all." 

W.  E.  Slavin,  who  testified  that  he  was  a  practical  peanut  machinery 
mechanic,  in  referring  to  this  phase  of  the  question,  said : 

"Q.  I  hand  yon  four  sheets  of  paper  marked  Defendant's  Bxhlblts  D3,  D4,. 
I>5,  and  D6.  ETach  of  these  pieces  of  paper  includes  a  picture  of  a  saw.  I 
nsk  you  to  state  from  a  practical  standpoint  if  saws  made  exactly  In  accord- 
ance with  each  of  these  pictures,  whether  or  not  such  saws  could  be  used  to 
stem  peanuts ;  that  is,  could  or  could  not  such  saws  be  used  in  a  peanjit 
stenuner?  A.  I  don't  see  why  they  wouldn't  pull  stems.  It  looks  to  me  like 
they  would  pull  stems  as  good  as  any.  Q.  Were  yon  referring  to  one  picture 
or  to  all  four  pictures  in  the  previous  answer?  A.  Referring  to  all  of  them, 
but  I  think  these  two  (witness  refers  to  Exhibits  D3  and  D4)  would  be  a  little 
better  than  those  two  (witness  now  refers  to  Exhibits  D5  and  DB).  They  will 
all  stem  i)eanuts." 

Among  other  things,  Frank  L,ummis,  of  the  firm  of  Lummis  &  Co., 
peanut  cleaners,  testified  that  his  firm,  prior  to  1906,  had  used  a  regu- 
lar cotton  gin  to  stem  peanuts.    His  testimony  is  as  follows : 

"Q.  Did  yon  use  anything  In  this  factory  to  stem  peanuts  before  you  used 
the  ma«:hine  yon  have  just  described?  A.  We  did ;  the  same  being  a  regular 
cotton  gin.  Q.  Am  I  correct  in  understanding  that  you  used  a  cotton  gin  to 
stem  peanuts?  A.  You  are.  Q.  Was  this  cotton  gin  modified  in  any  way 
vhea  it  was  being  used  to  stem  peanuts ;  that  Is,  was  its  construction  changed 
or  was  it  not?    A.  No;  the  machine  was  not  changed." 

[2]  It  is  strenuously  insisted  by  complainant  that  the  ruling  of  the 
officials  of  the  Patent  Office  as  experts  is  conclusive.  In  the  case  of 
Reckendorfer  v.  Faber,  92  U.  S.  347,  23  L.  Ed.  719,  the  court  in  the 
first  syllabus  said : 

"The  decision  of  the  Commissioner  of  Patents  In  the  allowance  and  Issue 
of  a  patent  creates  a  prima  fade  right  only ;  and,  upon  all  the  questions  in- 
Tolved  therein,  the  validity  of  the  patent  Is  subject  to  examination  by  the 
courts." 

That  the  officials  of  the  Patent  Office  are  theoretical  experts  is  un- 
doubtedly true,  but  it  should  also  be  borne  in  mind  that  from  the  very 
nature  of  things  they  must  accept  the  statement  contained  in  the  appli- 
cation as  being  true  except  in  a  case  where  such  statement  is  contra- 
dicted. No  doubt,  if  it  had  been  made  to  appear  to  the  Patent  Office 
officials  that  cotton  gin  saws  would  stem  peanuts,  the  claim  of  com- 
plainant would  have  been  rejected.  However,  this  court  is  not  bound 
by  the  findings  of  the  officials  of  the  Patent  Office  based  upon  ex  parte 
testimony.  A  careful  examination  of  the  record  discloses  the  fact  that 
no  witness  with  practical  experience  was  produced  by  the  complainant 
to  sustain  its  contention  on  this  point.  The  complainant  relies  upon 
the  opinion  expressed  by  Mr.  Brandenburg,  an  expert,  that  the  saws 
patented  by  HazeltMi  would  not  stem  peanuts,  and  that  a  cotton  gin  is 
not  an  an^ogous  machine  to  a  peanut  stemmer.  The  witness  Branden- 
burg, while  testifying  as  an  expert,  practically  admitted  his  disqualifi- 
cation to  testify  as  such.    Among  other  things,  he  testified  as  follows : 

"Q.  In  your  analysis  of  the  various  constructions  under  consideration  you 
have  expressed  yonr  opinion  as  to  what  would  be  obvious  to  the  'mind  of  the 
ordinary  sJdlled  mechanic'    Do  you  c<«sider  yourself  a  skilled  mechanic? 


Digitized  by 


Google 


78  241  7BDERAI/  BEPORTBR 

A.  No.  Q.  Tou  have  referred  to  the  patent  to  Harris,  No.  30,293,  as  having 
nothing  in  common  with  the  Invention  in  the  Benthall  patent,  and  in  yoar 
deposition  you  have  referred  to  'the  inventive  mind.'  Are  yon  an  inventor? 
A.  I  do  not  regard  myself  as  such.  Q.  Have  yon  ever  worked  as  a  mechanic 
in  any  shop?  A.  No.  Q.  Are  you  a  graduate  of  a  technical  school?  A.  No. 
Q.  Were  you  ever  a  member  of  the  examining  corps  of  the  United  States  Pat- 
ent Ofllce?  A.  No.  Q.  In  your  discussion  of  the  various  mechanisms  you 
have  referred  to  cotton  gins.  Have  you  ever  seen  a  cotton  gin  in  operation? 
A.  No.  Q.  Have  yon  ever  seen  a  cotton  gin?  A.  No.  Q.  Then  you  have  not 
seen  in  operation  stemming  saws  identically  like  that  shown  in  Fig.  3  of  the 
Benthall  patent,  No,  890,401,  in  suit?    A.  Na" 

The  following  question  and  answer  is  to  be  found  at  the  close  of 
Brandenburg's  testimony: 

"Q.  Throughout  your  deposition  you  have  analjrzed  constructions  showing 
in  a  number  of  patents.  Have  you  ever  seen  in  operation  any  machine  built 
in  absolute  strict  accordance  with  the  exact  structure  disclosed  In  any  of  the 
patents  you  hi^ve  discussed?   A.  No." 

[3]  It  is  insisted  by  cpmplainant  that  a  new  combination  of  old 
things  may  be  patentable,  and  in  support  thereof  cites  the  cases  of 
Loom  Co.  V.  Higgins,  105  U.  S.  580,  26  L.  Ed.  11'77;  Seymour  v.  Os- 
borne, U  Wall.  516,  20  L.  Ed.  33;  "The  Barb  Wire  Fence  Patent," 
143  U.  S.  275,  12  Sup.  Ct.  443,  36  h.  Ed,  154;  Bates  v.  Coe,  98  U.  S. 
31,  25  L.  Ed.  68;  Hobbs  v.  Beach,  180  U.  S.  383,  21  Sup.  Ct.  409,  45 
L.  Ed.  586;  National  Hollow  Brake-Beam  v.  Interchangeable  Brake 
Beam,  106  Fed.  693,  45  C.  C.  A.  544. 

This  rule  is  well-established,  but  in  the  case  upon  which  it  relies 
the  combination  is  new,  and  the  result  of  the  combination  of  the  old 
elements  is  also  new.  In  the  case  at  bar  there  is  no  co-operation  be- 
tween the  elements;  the  throats  having  their  sides  meeting  at  an  an- 
gle. A  protected  point  is  disclosed  in  Hazelton's  patents,  and  is  there- 
fore not  new.  Wedge-shaped  throats  are  disclosed  in  the  Hazelton 
patent,  No.  253,554,  and  the  Scott  patent.  No.  125,338,  is  also  old. 
There  being  no  co-operation  between  these  functions,  we  have  the  re- 
sult that  each  must  act  in  the  old  way ;  the  joint  product  being  aggre- 
gation of  the  old  result,  which,  under  the  rule,  is  not  patentable. 

In  the  case  of  Hailes  v.  Van  Wormer,  20  Wall.  353,  22  L.  Ed.  241, 
the  Supreme  Court,  in  referring  to  a  patent  on  a  stove  claiming  in  com- 
bination fire  pot,  magazine,  and  draft  opening,  in  the  third  syllabus 
said: 

"No  one,  by  -bringing  together  several  old  devices  without  producing  a  new 
and  useful  result  the  Joint  product  of  the  elements  of  the  combination  and 
something  more  than  an  aggregate  of  old  results,  can  acquire  a  right  to  pre- 
vent others  from  using  the  same  devices,  either  singly  or  in  other  combina- 
tions, or,  even  if  °a  new  and  useful  result  is  obtained,  can  prevent  others  from 
using  some  of  the  devices,  omitting  others.  In  combination." 

This  court,  in  the  case  of  Ball  et  al.  v.  Coker  et  al.,  210  Fed.  278,  127 
C.  C.  A.  126,  held  a  patent  invalid  as  being  an  aggregation,  fend  in  dis- 
cussing the  question  Judge  Connor  said : 

"The  distinction  between  a  'combination'  and  an  'aggregation'  lies  In  the 
presence  or  absence  of  mutuality  of  action.  •  *  •  To  be  patentable  the- 
combination  of  all  elements  or  devices  must  form  either  a  new  machine  of  a 
distinct  character  and  function,  or  produce  a  result  due  to  the  Joint  and  co- 
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operating  action  of  all  the  elements.    •    •    •    otherwise  it  is  only  a  mechan- 
leal  Juxtaposition,  and  not  a  vital  union." 

However,  it  is  insisted  by  complainant  that  the  doctrine  of  "aggre- 
gation" does  not  apply  to  a  single  device  such  as  a  saw.  In  the  case 
of  Knight  V.  Rieger  (D.  C.)  203  Fed.  49,  District  Judge  Rose  said: 

"He  relies  on  the  familiar  mie  tbat  a  new  combination  of  several  old  things 
may  be  patentable.  It  is  not  In  any  wise  suggested  In  the  evidence  that  the 
projecting  tongues  of  the  crypt  shelves  In  complainant's  device  play  any  part 
in  ventilating  or  draining  the  crypts.  That  system  of  ventilation  will  work 
just  as  well  whether  the  shelves  are  secured  in  the  back  wall  or  not    •    •    • 

"The  crypts  are  drained  and  ventilated  precisely  as  they  were  in  the  prior 
art.  The  shelf  is  secured  in  the  back  wall  In  the  way  In  which  many  shelves 
time  out  of  mind  have  been  secured  in  all  sorts  of  structures.  Under  such 
circumstances  what  the  patentee  claims  Is  not  a  combination  but  an  aggre- 
gation.   •    •    • 

"In  view  of  the  admitted  state  of  the  prior  art,  I  can  find  nothing  even 
remotely  suggestive  of  invention  lu  anything  which  the  plaintiff  claims  to 
nave  done."  ■ 

The  decision  of  Judge  Rose  was  affirmed  by  this  court  Knight  v. 
Rieger,  212  Fed.  935,  129  C.  C.  A.  455.  The  court  in  its  opinion, 
among  other  things,  said : 

"In  other  words,  as  appears  to  us,  appellant  merely  brings  these  two  factors 
into  juxtaposition  and  concurrent  use,  but  does  not  in  fact  produce  any  new 
or  novel  combination  within  the  meaning  and  Intent  of  the  patent  law.  As 
we  see  the  matter,  It  comes  in  reality  to  the  question  of  the  relative  desira- 
bility of  different  modes  of  construction  neither  of  which  Involves  any  display 
ot  inventive  genius." 

Also  in  the  case  of  Dodge  Manufacturing  Co.  v.  Collins,  106  Fed. 
936,  46  C.  C.  A.  53,  this  court  said : 

"The  effect  of  this  use  of  old  devices  in  the  construction  of  the  McNeal 
split  wood  pulley  was  to  strengthen  it,  and  thus  add  to  Its  durability ;  but  it 
did  not  produce  a  new  effect  or  result.  The  doctrine  that  a  combination  of 
old  devices  In  a  patent  to  be  sustained  must  produce  a  new  result  is  thus 
stated  in  Beckendorfer  v.  B%ber,  92  U.  S.  347  [23  L.  Ed.  719] :  'The  combina- 
tion, to  be  patentable,  must  produce  a  different  force  or  effect,  or  result  in  the 
combined  forces  or  processes,  from  that  given  by  their  separate  parts.  There 
must  be  a  new  result  produced  by  their  union.  If  not  so,  it  is  only  an  aggre- 
gation of  separate  elements.' " 

This  court  in  the  case  of  Gale  Manufacturing  Co.  v.  M^,  229  Fed. 
575,  143  C.  C.  A.  613,  also  announced  the  same  rule.  This  case  is 
directly  in  point  as  respects  the  saw  of  the  Benthall  patent.  It  ap- 
pears that  the  saw  is  old  in  the  art,  and  also  appears  that  there  is  no 
co-operation  f  imction  between  the  protected  point  and  the  gullet  and 
the  throat,  formed  by  the  sides  of  die  teeth  meeting  at  an  acute  angle. 
From  what  we  have  said  we  are  of  opinion  that  the  Benthall  saw  can- 
not be  the  subject-matter  of  a  valid  patent. 

However,  we  deem  it  proper  that  we  should  discuss  certain  other 
phases  of  the  case  which  we  think  are  very  material  in  view  of  the 
evidence  offered  in  the  court  below. 

It  is  insisted  by  the  defendant  that,  if  the  Benthall  patent  is  suffi- 
ciently broad  to  cover  different  saws,  then  the  Benthsill  patent,  No. 
890,401,  filed  January  12,  1906,  is  anticipated  by  a  saw  in  use  by  P.  D. 
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Gwaltney  in  his  peanut  cleaning  factory  at  Smithfield,  Va.  It  Is  also 
insisted  by  defendant  that,  if  we  take  either  horn  of  the  dilemma, 
complainant  would  be  precluded  from  recovering  in  this  suit;  that 
is  to  say,  the  Gwaltney  saw  stands  between  the  Benthall  patent  and 
the  defendant's  saw,  "and  that  either  the  Benthall  patent  is  antici- 
pated by  the  Gwaltney  saw  or  the  defendant's  saw  does  not  infringe 
the  Benthall  patent."  The  learned  judge  who  heard  this  case  in  the 
court  below  found  as  a  fact  that  the  Gwaltney  saw  was  in  use  on 
December  3,  1905,  but  he  further  found  tliat  the  Benthall  patent  had 
been  marketed  at  an  earlier  date.  It  is  insisted  by  counsel  for  de- 
fendant that  the  court  below  should  have  taken  into  consideration  the 
fact  that  the  Benthall  patent  is  for  a  specific  kind  of  saw,  and  that 
Benthall  himself  was  on  the  witness  stand,  but  failed  to  testify  con- 
cerning this  saw  or  any  other  of  the  Benthall  patents,  and  it  is  further 
insisted  -that  it  was  clearly  shown  by  the  testimony  that  gin  saws  would 
stem  peanuts,  and  that  in  the  early  Benthall  machine  types  of  gin 
saws  were  used. 

The  witness  Hunter,  a  traveling  and  mechanical  engineer  who  had 
been  employed  by  the  Cardwell  Machine  Company  for  about  19  years, 
testified  on  behalf  of  the  defendant,  and,  among  other  things,  said: 

"Q.  Did  these  peanut  stemmers  Include  In  ttelr  construction  any  kind  of 
saw?  A.  They  did.  Q.  What  kind  of  saw  was  It?  A.  I  never  saw  any  kind 
of  saws  used  In  the  experiments  except  different  size  saws,  which  are  termed 
gin  saws.  The  sizes  of  saw  mostly  used,  to  the  best  of  my  knowledge,  were 
six-inch  diameter  saws." 

He  also  testified  that: 

"Q.  At  any  time  during  these  experiments  at  the  Cardwell  Machine  Works 
did  Mr.  Benthall  experiment  with  anything  other  than  a  sharp  tooth  saw? 
A.  To  the  best  of  my  knowledge  he  did  not,  as  I  was  constantly  In  all  depart- 
ments of  the  shop." 

This  witness,  among  other  things,  produced  a  blueprint  of  the  Ben- 
thall stemmer.  It  clearly  showed  short-pointed  gin  saws.  The  wit- 
ness stated  positively  that  Benthall  used  only  the  gin  saw  type  in  the 
machines  built  by  the  Cardwell  Machine  Company.  This  testimony 
referred  to  transactions  in  1905.  If  is  significant  that  Mr,  Benthall, 
who  testified  in  his  own  behalf,  did  not  dispute  this  fact. 

It  is  further  insisted  by  defendant  that  it  has  shown  by  Hunter  that 
the  original  Gwaltney  machine  or  saw  was  kept  at  the  Cardwell  Ma- 
chine Company  plant,  where  it  might  have  been  seen  by  Benthall. 
The  witness  in  referring  to  this  point  said : 

"The  saw  with  the  square  hole  that  is  before  me  was  kept  in  such  a  place 
that  Mr.  Benthall  or  any  of  our  workmen  could  have  seen  It  if  they  cared  to 
do  so.    It  was  not  under  lock  and  key." 

It  appears  that  this  witness  was  wholly  disinterested,  and  there  is 
nothing  in  his  evidence  to  indicate  that  he  was  actuated  by  partisan 
bias  in  the  slightest  degree.  The  witness  Evans,  introduced  by  com- 
plainant, testified  that  machines  built  by  the  Cardwell  Company  were 
similar  to  "Defendant's  Exhibit,  Blueprint  Drawing  No.  903,  Benthall 
Stemmer."  However,  he  later  testified  that  the  teeth  used  in  the  Ben- 
thall machines  were  blunt 
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It  is  insisted  that  the  witness  Evans  did  not  testify  that  the  teeth 
were  blunt  until  he  was  asked  a  leading  question.  The  following  ques- 
tions and  answers  are  relied  upon  by  defendant  to  show  that  this  tes- 
timony was  obtained  under  an  examination  which  was  leading  in  its 
character : 

"•Q.  WlU  you  please  state  how  the  peannt  stemmerB  which  you  built  for 
Mr.  Bentball  while  you  were  with  the  Cardwell  people  compared  In  construc- 
tion to  the  machine  shown  In  that  blueprint?  A.  They  were  like  that  blue- 
print very  nearly.  Q.  Can  you  remember  how  they  differ.  If  at  all,  from  the 
machine  shown  In  that  blueprint?  If  so,  please  state.  A.  I  don't  see  any 
difference.  Q.  Did  those  machines  have  saws  with  teeth  like  those  shown  in 
the  blueprint?  A.  No;  the  difference  is  the  blueprint  shows  sharp  teeth.  Q. 
How  were  the  teeth  of  the  saws  in  the  machines?    A.  They  were  blunt  teeth." 

Complainant  insists  that  the  exact  saws  of  the  Benthall  patent  were 
in  machines  made  by  the  Cardwell  Machine  Company  and  shipped 
as  early  as  August,  1905.  » 

The  defendant  put  in  evidence  two  of  the  saws  used  by  Benthall 
to  sustain  its  contention  that  the  early  saws  used  by  Benthall  were  gin 
saws.    Witness  Cockes  testified  as  follows  on  this  point : 

"Q.  Were  the  points  of  the  teeth  In  this  stemmer  sharp  protmdlng  points 
stmllar  to  saw  teeth  in  a  cotton  gin  saw?  A.  Similar;  yes,  sir.  Q.  That  is, 
I  understand  you  to  mean  the  points  of  the  teeth  were  sharp  so  that  if  your 
hand  came  in  contact  with  the  saw  the  teeth  would  cut  the  flesh?  A.  They 
were  not  made  with  a  cutting  edge.  Q.  You  probably  misunderstood  my  ques- 
tion. I  was  inquiring  more  particularly  with  reference  to  the  point  itself; 
that  is,  did  the  point  stick  up  out  from  the  saw  in  the  manner  of  a  cotton  gin 
saw  tooth?  A.  I  am  not  very  familiar  with  a  cotton  gin  saw,  but  this  saw 
had  rather  a  rounded  point  to  prevent  cutting  the  nuts,  I  should  suppose.  It 
was  as  sharp  as  you  could  have  it  not  to  cut  the  peanut.  *  *  *  Q.  Refer- 
ring to  the  saw  in  the  stemming  mechanism,  yon  state  that  point»  of  the  teeth 
of  th^  saw  are  rounded.  What  do  you  understand  to  be  the  puri)ose  of  this 
constnicticKi?    A.  To  prevent  scratching  the  hulls,  I  suppose." 

Witness  Felton  also  testified  as  follows : 

"Q.  Did  you  examine  the  saws  particularly?  A.  The  teeth  were  not  very 
sharp  and  made  something  like  the  teeth  of  a  cotton  gin." 

Witness  Evans,  further  testifying,  said: 

"Q.  What  kind  of  saws  did  they  have  on  that  mandril?  A.  A  saw  six  inch- 
es In  diameter.  Q.  Were  they  any  particular  kind  of  saws  with  which  you 
were  familiar?  A.  It  was  a  saw  I  was  not  familiar  with.  Q.  After  you  built 
that  machine  what  did  you  do  with  it?  A.  Tried  to  stem  peanuts  with  it. 
Q.  Well,  what  hapi)ened ;  did  you  stem  peanuts  with  it?  A.  Tes ;  we  stemmed 
peanuts  and  broke  peannts,  too.  Q.  What  do  you  mean  by  breaking  peanuts? 
A.  Breaking  the  pods.  Q.  What  caused  that  machine  to  break  peanuts,  if  you 
know?  A.  The  points  to  the  saw  teeth  were  too  sharp.  Q.  Was  anything 
done  to  prevent  the  saws  from  breaking  peanuts;  if  so,  what?  A.  Yes;  we 
ground  off  the  points  of  the  teeth.  Q.  Who  ground  off  the  points  of  the  teeth? 
A.  Mr.  Benthall  and  myself.  Q.  After  grinding  off  the  points  of  the  teeth, 
how  did  the  saws  act?  A.  They  did  very  satisfactory  work.  •  •  *  Q. 
What  kind  of  saws  did  these  other  stemmers  have  in  them?  A.  Six  Inches 
In  diameter  with  a  blunt  tooth.  Q.  Were  the  teeth  of  these  saws  ground 
down  by  you  or  Mr.  Benthall?  A.  No.  •  •  *  Q.  Were  six-inch  saws  used 
in  all  the  peanut  stemmers  you  built  for  Mr.  Benthall?  A.  Yes.  Q.  Are  you 
sure  that  you  did  not  build  any  stemmers  using  ten-inch  saws?  A.  Yes. 
*    *    *    Q.  Since  you  have  been  with  the  Benthall  Machine  Company  at  Suf- 
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toUc,  Va.,  bare  tbey  always  naed  stemming  saws  taavlog  exactly  tbe  same  kind 
of  teetb?    A.  Yes." 

Evans  also  testified  that: 

"Q.  What  bIbo  sawa  were  used  in  the  single  mandril  stemmer  which  you 
built  for  Mr.  Bentball  at  the  Cardwell  Machine  Company's  works?  A.  Slx- 
inch.  Q.  You  have  stated  that  those  were  saws  of  a  kind  of  which  you  were 
not  familiar.  Please  explain  what  you  meant  by  that  statement?  A.  I  mean 
I  bad  never  seen  a  saw  of  that  make  before.  Q.  What  was  there  peculiar 
about  these  saws?  A.  They  had  fine  pointed  teeth.  •  •  ♦  Q.  How  much 
space  was  there  between  the  points  of  the  teeth  d  the  saws  used  in  this  stem- 
mer; I  mean  the  distance  from  one  point  to  the  adjacent  teeth  In  the  same 
saw?  A.  I  don't  exactly  know;  something  like  five-sixteenths  of  an  inch. 
Q.  Am  I  correct  In  understanding  you  that  the  saws  used  in  the  single  man- 
dril stemmer  had  sharp  iwinted  teeth?  A.  When  it  was  first  made  it  had. 
Q.  Were  the  points  of  the  teetb  ground  ofT,  or  did  you  put  new  saws  In  this 
single  mandril  stemmer?  A.  The  points  were  ground  off.  Q.  Did  the  Ben- 
tball Machine  Company,  to  your  knowledge,  ever  build  any  stemmers  using 
6%  saws?    A.  No." 

Witness  Cockes  also  further  testified: 

"Q.  What  kind  of  teetb  did  those  saws  have?  A.  They  bad  teeth  mudi  like 
those  now  in  use,  but  smaller  and  with  rounded  points.  *  *  *  Q.  Do  you 
know  whether  or  not  they  have  used  the  same  kind  of  saw  in  all  the  types 
of  their  machines  with  which  you  are  familiar?  I  am  referring  to  the  stem- 
ming saws.  A.  They  have  used  much  the  same  saw  with  different  kinds  of 
teeth,  different  sizes  of  teeth,  I  should  have  said.  Q.  Have  th^y  used  saws  of 
different  diameters,  so  far  as  you  know?  A.  Yes,  sir.  Q.  What  size  would  you 
say  the  different  diameters  of  the  saws  are  that  they  have  used?  A.  About 
six  and  seven  inches.  Q.  Am  I  correct  in  understanding  you  that  they  have 
used  saws  of  about  six  inches  In  diameter,  and  that  they  have  also  used  saws 
about  seven  inches  in  diameter?  A.  Yes,  sir.  Q.  About  what  distance  would 
you  estimate,  from  recollection,  as  being  the  distance  between  the  points  of 
adjacent  te^  on  the  same  saw,  on  the  saws  which  were  in  the  first  machine 
that  you  bought,  that  is,  the  1905  machine,  about  which  you  have  testified? 
A.  I  know  that  they  were  a  little  smaller  than  the  teeth  on  the  saws  which 
they  use  now.  They  were  about  like  a  smUi  cotton  gin  saw.  I  am  not  very 
familiar  with  cotton  gins.  I  should  say  an  eighth  or  three-sixteenths  of  an 
inch  between  the  points." 

Witness  Roundtree,  in  referring  to  this  point,  said : 

"Q.  What  kind  of  teeth  were  on  those  saws?  A.  It  had  teeth  something 
like  they  have  got  now,  only  they  were  a  little  smaller  than  they  use  now. 
•  *  •  Q.  Mr.  Roundtree,  you  were  in  this  room  when  Mr.  Cockes  was  giv- 
ing his  testimony,  were  you  not?  A.  Yes,  sir.  Q.  And  you  beard  him  testify, 
did  you  not?  A.  I  did.  *  *  •  Q.  Did  you  ever  see  a  cotton  gin  saw? 
A.  Yes,  sir.  Q.  Were  the  saw's  in  this  stemmer  similar  to  a  cotton  gin  saw? 
A.  They  were  smaller  than  a  cotton  gin  saw.  Q.  Were  the  teeth  of  the  saws 
similar  to  those  of  a  cotton  gin  saw?  A.  The  teeth  were  larger  than  a  cotton 
gin  saw." 

[4]  We  have  carefully  considered  the  evidence  bearing  on  this  point, 
and  are  of  opinion  that  such  contention  is  not  sustained.  The  fact  that 
Benthall  was  a  witness,  and,  as  we  have  already  stated,  did  not  dispute 
the  contention  of  defendant  as  respects  this  point,  is  a  strong  circum- 
stance to  be  considered  in  determining  the  point  at  issue.  The  evi- 
dence, taken  as  a  whole,  appears  to  be  conclusive.  The  date  of  the 
Gwaltney  saw  was  established  beyond  a  reasonable  doubt,  which  places 
upon  ^e  complainant  the  burden  of  showing  that  the  Gwaltney  saw 
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was  anticipated.  It  has  been  held  that  evidence  of  this  character  can- 
not be  overcome  by  oral  testimony  alone.  The  case  of  Deeringv. 
Winona,  155  U.  S.  286, 15  Sup.  Ct  118,  39  L.  Ed.  153,  is  very  much  in 
point.    In  that  case  the  court,  among  other  things,  said : 

"Granting  the  witnesses  to  be  of  the  highest  character,  and  never  so  con- 
sdeotions  In  their  desire  to  tell  only  the  truth,  the  possibility  of  their  being 
mistaken  as  to  the  exact  device  used,  which,  though  bearing  a  general  resem- 
blance to  the  one  patented,  may  differ  from  It  In  the  very  particular  which 
makes  it  patentable,  is  such  as  to  render  oral  testimony  peculiarly  untrust- 
worthy ;  particularly  so  If  the  testimony  be  taken  after  the  lapse  of  years 
from  the  time  the  alleged  anticipating  device  was  used.  If  there  be  added  to 
this  a  personal  bias,  or  an  Incentive  to  color  the  testimony  In  the  Interest  of 
the  iwrty  calling  the  witness,  to  say  nothing  of  downright  perjury,  its  value 
Is,  of  coarse,  still  more  seriously  Impaired.  This  case  Is  an  apt  Illustration 
of  the  wisdom  of  the  rule  requiring  such  anticipations  to  be  proven  by  evi- 
dence so  cogent  as  to  leave  no  reasonable  doubt  in  the  mind  of  the  court  that 
the  transaction  occurred  substantiaUy  as  stated." 

This  quotation  is  very  much  in  pomt  as  respects  cwnplainant's  tes- 
timony, inasmuch  as  the  witness  Evans  was  its  foreman,  and  Codecs 
testified  that  he  wais  an  agent  of  the  same  company.  Also  the  cases 
of  Mast  V.  Dempster,  82  Fed.  327,  27  C.  C.  A.  191,  National  Hollow 
Brake  Beam  Co.  et  al.  v.  Interchangeable  Brake  Beam  Co.,  106  Fed. 
693,  45  C.  C.  A.  544,  Buser  v.  Novelty  Co.,  151  Fed.  478,  81  C.  C  A. 
16,  Lein  v.  Myers,  105  Fed.  962,  45  C.  C.  A.  148,  and  Washburn  v. 
Beat  'Em  All  Barbed  Wire  Co.,  143  U.  S.  275,  12  Sup.  Ct.  443,  36  L. 
Ed.  154,  are  to  the  same  effect. 

[5]  The  complainant  attacks  the  Gwaltney  saw  as  being  an  aban- 
doned experiment,  contending  that  the  original  Gwaltney  stemmer  was 
provided  with  a  wooden  bed  having  slots  therein,  and  the  saws  extend- 
ed through  the  slots,  that  this  construction  is  impractical,  in  that  the 
stems  of  the  peanuts  wore  the  edges  of  the  slots  to  such  an  extent  that 
they  thereby  became  too  large,  and  that  to  remedy  this  defect  the  stem- 
mers  at  a  later  date  were  equipped  with  steel  beds.  Upon  this  ground 
it  is  insisted  that  the  original  Gwaltney  patent  was  an  abandoned  ex- 
pieriment. 

We  think  this  is  not  germane  to  the  question  now  before  us;  the 
real  question  here  being  as  to  whether  the  Gwaltney  patent  used  a  cer- 
tain kind  of  saw,  and  as  to  \^hether  these  saws  were  in  use  in  1905,  and 
continued  until  1914,  as  appears  from  the  evidence  of  G.  W.  Gwaltney, 
Sr.  We  fail  to  see  how  the  substitution  of  steel  beds  could  in  any  wise 
affect  the  question  as  to  whether  a  particular  kind  of  saw  was  in  use 
at  that  date.    In  the  case  of  Sydeman  &  Meade  v.  Thoma,  32  App.  D. 

C.  362,  the  court  said : 

"In  other. words,  It  is  sufficient  reduction  to  practice,  although  a  more  de- 
sirable commercial  result  may  be  obtained  by  some  simple  and  obvious  me- 
chanical improvement,  or  by  substituting  another  well-known  material  for  the 
one  used  In  the  original  construction,  as,  for  example,  metal  for  wood,  cast 
metal  for  sheet  metal,  and  the  like.  Coffee  v.  Guerrant,  C.  D.  18»4,  384,  OS 
O.  G.  279,  3  App.  D.  C.  497,  499;  Norden  v.  Spauldlng,  C.  D.  1905,  588,  114 
O.  G.  1828,  24  App.  D.  C.  286,  290 ;  Smith  v.  Brooks,  C.  D.  1904,  672,  112  O.  G. 
963,  24  App.  D.  C.  75,  80;  Andrews  v.  Nilson,  C.  D.  1906,  717,  123  O.  G.  1607, 
27  App.  D.  C.  451,  457 ;  Lowrle  v.  Taylor,  C.  D.  1906,  713,  123  O.  G.  1665,  27 
App.  D.  C.  522,  526 ;   Burson  v,  Vogel,  C.  D.  1907,  669,  131  O.  G.  942,  29  App. 

D.  C.  388,  394;   Howard  v.  Bowes,  31  App.  D.  C.  619,  622." 
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Of  course,  if  it  had  been  shown  that  the  Gwaltney  patent  was  merely 
tried  as  an  experiment  and  abandoned  because  it  did  not  perform  the 
function  for  which  it  was  intended,  such  evidence  would  be  conclusive. 
But  such  is  not  the  case.  It  was  shown  that  the  Gwaltney  saw  was 
completed,  and  not  only  capable  of  being  used,  but  was  used  for  the 
purpose  intended,  and  it  further  appears  that  it  was  in  use  on  January 
30,  1914. 

The  real  question  involved  here  is  as  to  whether  defendant  by  the 
use  of  its  saw  has  infringed  the  patent  of  complainant,  and  in  order 
to  determine  this  question,  among  other  things,  it  becomes  necessary 
to  ascertain  whether  anterior  to  the  date  when  complainant  began  to 
use  this  saw  a  similar  saw  was  in  use  by  defendant;  it  appearing,  as 
it  does  in  this  instance,  that  where  a  continued  use  of  a  device  that  is 
not  changed  in  principle  is  shown,  such  device  cannot  be  deemed  to  be 
an  abandoned  experiment  In  the  case  of  Buser  et  al.  v.  Novelty  Tuft- 
ing Machine  Co.,  151  Fed.  478,  81  C.  C.  A.  16,  the  court  in  the  first 
syllabus  said: 

,  "Where  the  Idea  of  a  macblne  has  been  conceived,  and  the  concepticn  car- 
ried Into  effect  by  the  constmction  of  the  machine,  which  is  nsed,  or  is  capa- 
ble of  being  used,  for  the  purpose  for  which  it  was  designed,  It  is  no  longer 
an  experiment,  but  an  InTention ;  and  the  subsequent  abandonment  of  the  use 
of  the  machine  does  not  render  It  an  abandoned  experiment,  nor  lessen  its 
efTect  as  an  anticipation  which  will  invalidate  a  subsequent  patent  to  another 
for    •    •    •    the  same  machine." 

It  is  also  contended  by  complainant  that  it  has  discredited  the  orig- 
inal Gwaltney  saw  by  the  evidence  introduced  by  the  witness  Hunter 
designated  as  "Hunter  slip  No.  2."  It  appears  that  this  slip  was  obtain- 
ed from  the  Diston  Saw  Company,  and  that  it  bears  the  notation,  "This 
does  not  work  satisfactory."  By  this  evidence  it  was  intended  to  con- 
vey the  idea  that  the  Gwaltney  saw  was  not  capable  of  performing 
satisfactory  work.  Witness  Hunter,  in  referring  to  this  matter,  tes- 
tified as  follows : 

"Q.  Please  compare  Hunter  slip  No,  1  with  defendant's  exhibit,  Gwaltney 
original  saw,  and  state  whether  or  not  that  stamped  impression,  was  made 
from'  that  saw.    A.  It  was  not." 

In  the  first  place  there  is  no  evidence  which  tends  in  the  slightest 
•degree  to  connect  this  "slip"  with  the  Gwaltney  saw,  and  of  course 
under  such  circumstances  it  is  wholly  irrelevant,  and  can  have  no  bear- 
ing upon  the  questions  involved  in  this  case.  The  court  below  held 
that  the  Gwaltney  saw  was  a  completed  invention  on  the  31st  day  of 
December,  1905.  This  fact  was  established  by  record  evidence  suffi- 
cient to  satisfy  any  one  beyond  a  reasonable  doubt  as  to  its  verity, 
and  in  this  connection  it  should  be  borne  in  mind  that  complainant 
offered  no  evidence  to  show  that  the  Benthall  saw  had  been  manufac- 
tured or  used  prior  to  1913.  However,  it  is  insisted  by  defendant  that, 
even  if  it  should  appear  that  the  Benthall  patent  was  not  anticipated 
by  the  Hazelton  and  other  patents,  the  evidence  shows  that  there  is 
no  infringement  of  the  complainant's  claims. 

It  is  insisted  by  complainant  that  the  Benthall  patent.  No.  890,401, 
is  built  upon  the  edges  of  the  throat  of  the  teeth  meeting  at  an  acute 
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angle  to  wedge  or  hold  the  peanut' stem.  -  Lines  59  to  71  of  the  Ben- 
thall  patent  are  in  the  following  language : 

"It  will  be  noticed  from  Inspection  of  Fig.  8  that  the  s'des  of  the  throat 
meet  each  other  at  an  acute  angle,  and  that  the  front  edge  of  each  tooth  is 
straight,  and  that  the  widest  part  of  the  throat  is  approximately  the  width  of 
the  tooth.  By  this  construction  the  stems  when  engaged  by  the  throat  are 
drawn  to  the  bottom  hereof,  and  the  gradual  narrowing  of  the  throat  e^^erts  a 
wedging  action  on  the  stem,  thus  gripping  the  same  sufficiently  tight  to  draw 
It  between  the  slats  and  to  strip  tlie  nuts  therefrom." 

The  claims  involved  in  the  present  suit  are : 

"(4)  In  a  peanut  stemmer,  a  stemming  device  comprising  a  disk  provided  on 
Its  periphery  with  a  plurality  of  teeth,  said  teeth  being  inclined  to  radii  ot 
the  disks,  and  having  their  front  edges  straight,  the  edges  of  the  adjacent 
teeth  meeting  at  an  acute  angle,  and  the  points  of  the  teeth  being  nearer  the 
centers  of  the  disks  than  the  heels  thereof,  and  the  spaces  between  the  teeth 
being  <a  a  width  at  the  widest  part  approximately  equal  to  that  of  the  teeth. 

"(5)  In  a  peanut  stemmer,  a  stemming  device  comprising  a  disk  provided 
on  its  periphery  with  a  plurality  of  spaced  teeth  having  straight  front  edges, 
the  heels  of  the.  teeth  being  farther  from  the  centers  of  the  disk  than  the 
points  thereof,  whereby  to  form  a  guard  for  the  point,  and  the  edges  of  the 
adjacent  teeth  meeting  at  an  acute  angle  whereby  to  exert  a  wedging  action 
on  the  stem." 

An  examination  of  defendant's  saw  will  show  that  it  does  not  con- 
flict with  the  claims  of  complainant.  In  other  words,  the  complainant 
lays  stress  upon  the  fact  that  "the  edges  of  the  .adjacent  teeth  meet- 
ing at  an  acute  angle  whereby  to  exert  a  wedging  action  on  the  stem." 

Defendant  contends  that  its  patent  is  so  constructed  as  to  avoid  the 
wedging  of  the  peanut  stems  between  the  teeth,  inasmuch  as  such  ac- 
tion clogs  the  teeth,  and  it  further  insists  that  the  sides  of  the  throat 
of  its  saw  do  not  meet  at  an  acute  angle.  Bearing  upon  the  prior  use 
of  this  saw,  defendant  calls  attention  to  the  fact  that  the  EH  Whitney 
cotton  gin  is  similarly  constructed,  and  that  this  patent  was  in  use  for 
more  than  110  years  anterior  to  the  time  Benthall  applied  for  the  pat- 
ent in  suit;  that  the  Gwaltney  saw,  which  it  was  shown  was  used 
prior  to  the  Benthall  patent,  is  identical  with  that  of  defendant. 

In  Gwaltney's  patent.  No.  828,736,  in  which  he  secured  a  patent  on 
a  saw,  his  specifications  state: 

"The  sides  of  the  body  of  the  teeth  are  straight,  and  instead  of  a  sharp 
angle  being  formed  between  them  at  the  gullet  or  throat  the  latter  is  broad- 
ened and  made  round  or  straight  for  the  purpose  of  preventing  the  peanut 
stem  wedging  and  choking  in  the  throat,  as  they  would  otherwise  be  liable  to 
do.  In  other  words,  the  width  of  the  throat  or  gullet  is  made  equal  to  the 
usnal  diameter  of  a  peanut  stem,  so  that  the  latter  may  escape  freely  there- 
from In  case  of  lodgment." 

It  appears  from  the  evidence  that  Munn  &  Co.  acted  as  solicitor  in 
securing  the  Benthall  patent  as  well  as  the  patent  for  Gwaltney,  and 
it  further  appears  that  these  patents  were  examined  by  the  same  ex-  , 
aminer,  from  which  it  is  reasonable  to  infer  that  the  Patent  Office 
considered  and  treated. them  as  being  entirely  different.  Justice 
Shiras,  speaking  for  the  Supreme  Court  in  the  case  of  Boyd  v.  Janes- 
ville  Hay  Tool  Co.,  158  U.  S.  260,  15  Sup.  Ct.  837,  39  L.  Ed.  973.  said: 

"As  both  applications  were  pending  In  the  Patent  Office  at  the  same  time, 
and  as  the  respective  letters  were  granted,  it  is  obvious  that  it  must  have 
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be*n  the  Judgment  of  the  officials  that  there  was  no  occasion  for  an  Interfer- 
encti,  and  that  there  were  featares  which  distinguished  one  Invention  from 
the  other." 

The  complainant  relies  upon  the  testimony  of  the  witness  Branden- 
burg, who,  as  we  have  stated,  testified  that  he  was  an  expert,  but  admits 
that  he  was  not  a  technical  expert,  nor  had  ever  been  a  member  of  the 
examining  corps  of  the  United  States  Patent  OflSce.  He  further  ad- 
mitted that  he  was  not  an  inventor  and  had  never  seen  a  cotton  gin  in 
operation,  and  that  he  never  saw  in  operation  a  stemming  saw  like  the 
Benthall  patent,  nor  had  he  seen  any  machine  in  operation  that  had  been 
built  in  strict  accordance  with  any  of  the  patents  to  which  he  referred. 

[6]  It  is  well  settled  that  infringement,  which  is  a  tort,  cannot  be 
established  by  evidence  which  is  speculative  in  its  character,  and  this 
is  especially  true  where  a  witness  who  attempts  to  testify  as  an  expert 
does  not  possess  the  qualifications  of  an  expert.  In  the  case  of  Fried- 
Krupp-Aktien-Gesellschaft  v.  Midvale  Steel  Co.,  191  Fed.  588,  112  C. 
C.  A.  194,  Judge  Buffington,  speaking  for  the  Circuit -Court  of  Ap- 
peals for  the  Third  Circuit,  said : 

"We  deem  It  proper,  however,  to  say  for  the  guidance  of  patent  practition- 
ers in  this  circuit  that  it  should  be  borne  in  mind  that  infringement  is  not 
only  a  question  oi;  fact,  but  is  a  tort  or  wrong,  the  burden  of  establishing 
which,  as  in  all  torts,  clearly  rests  on  those  who  charge  such  wrong.  The 
absence  of  actual  fact  proof  is  not  met  by  the  presence  of  expert  speculations 
no  matter  how  voluminous.    •    •    • 

"The  province  of  such  expert  testimony  is  to  remove  uncertainty  where  the 
terms  used  are  obscure,  and  is  not  to  create  uncertainty  where  the  language 
Is  plain.    *    •  .  • 

"But  infringement  is  a  tort,  the  burden  of  establishing  which  is  on  him 
who  charges  it.  To  produce  confused  and  uncertain  testimony  in  that  regard 
will  not  suffice." 

It  should  also  be  borne  in  mind  that  this  witness,  among  other  things, 
testified  that  he  did  not  find  a  "wedging  action"  in  defendant's  saw. 
In  referring  to  this  point  he  said: 

"Q.  In  the  operation  of  the  stemmers  of  the  National  machine,  and  also  of 
the  Ferguson  machine,  did  you  observe  whether  or  not  there  was  dny  'wedging 
action'  taking  place  with  reference  to  the  stems?  A.  Under  the  conditions  of 
operation  it  was  impossible  to  observe  this  action  or  the  absence  of  It." 

On  the  other  hand,  the  expert  introduced  by  defendant,  about  whose 
qualification  there  can  be  no  question,  said : 

.  "In  this  operation  I  find  the  distance  between  the  opposing  adjacent  edges 
of  the  teeth  even  at  the  bottoms  of  the  gullets  is  so  great  that  the  stems  will 
not  wedge  therein,  but  will  drop  freely  from  the  said  gullets  when  the  sterna 
are  separated  from  the  peanuts.  This,  of  course,  is  for  the  reason  that  the 
width  of  the  gullets  from  their  tops  to  their  bottoms  is  greater  than  the  cross- 
>  sectional  area  or  diameter  of  the  peanut  stems. 

"In  connection  with  the  above  explanation  of  the  operation  of  the  machine 
in  question,  I  may  say  that  I  have  seen  and  carefully  examined  one  of  the 
machines  when  it  was  in  operation,  and  when  at  a  standstill.  I  have  also  ex- 
amined others  of  these  machines,  some  of  which  were  completed  and  some  of 
which  were  in  course  of  construction.  I  have  furthermore  taken  peanut 
stems  and  attempted  to  wedge  them  in  these  gullets,  but  they  will  not  wedge 
therein." 
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The  evidence  to  which  we  have  referred  clearly  establishes  the  fact 
that  the  defendant's  saw  is  different  from  the  complainant's  saw  both 
in  function  and  structure,  viz.,  the  sides  of  its  throat  do  not  meet  at 
an  axnite  angle,  and  there  is  no  wedging  action  of  the  stems  in  their 
throats. 

A  careful  analysis  of -the  testimony  leads  us  to  the  conclusion  that 
the  court  below  erred  in  its  construction  of  the  claims  of  the  Benthall 
patent  In  other  words,  we  think  that  its  construction  extends  the 
claim  of  the  complainant  beyond  the  scope  of  its  patent,  and  that  such 
construction  is  in  conflict  with  the  oral  as  well  as  the  written  testimony 
bearing  upon  this  point. 

[7]  The  evidence  in  this  case  clearly  shows  that  Benthall  yras  per- 
sistent in  his  contention  that  in  order  to  properly  stem  peanuts  it  was 
necessary  that  the  sides  of  the  teeth  should  "meet  at  an  acute  angle," 
and  there  is  nothing  to  indicate  that  it  was  his  purpose  to  carry  his 
claim  beyond  what  he  contended  at  the  time.  Where  one  seeks  a  pat- 
ent by  which  he  is  to  secure  a  monopoly  of  the  use  of  the  machine  pro- 
posed to  be  patented,  such  applicant  is  required  to  describe  specifically 
and  with  great  care  tiie  nature  of  his  invention.  Otherwise  the  patent 
could  be  construed  from  time  to  time  by  enlarging  its  scope  so  as  to 
meet  any  exigencies  that  might  arise.  One  who  seeks  a  patent  must 
necessarily  do  so  with  the  understanding  that  he  is  dealing  with  the 
public  at  large.  In  other  words,  that  he  is  entering  a  realm  wherein  the 
rights  of  the  public  are  involved,  and  it  is  upon  this  theory  that  he  is 
required  to  clearly  define  the  scope  of  his  invention.  White  v.  Dunbar, 
1 19  U.  S.  47,  7  Sup.  Ct.  72,  30  L.  Ed.  303.  The  case  of  Evans  v.  Eat- 
on, 7  Wheat  365,  5  L.  Ed.  472,  is  very  much  in  point  In  that  case 
Justice  Story,  in  discussing  this  phase  of  the  question,  said : 

"The  other  object  of  the  speciflcatloii  Is  to  ptit  the  public  In  possession  of 
what  the  iwrty  claims  as  his  own  Invention,  so  as  to  ascertain  If  he  claim 
anything  that  Is  In  common  use,  or  Is  already  known,  and  to  guard  against 
prejudice  or  injury  from  the  use  of  an  invention  which  the  party  may  other- 
wise Innocently  suppose  not  to  be  patented.  It  Is  therefore  for  the  purpose  of 
warning  an  Innocent  purchaser  or  other  person  using  a  macbjne  of  bis  In- 
fringement of  the  patent ;  and  at  the  same  time  of  taking  froni  the  Inventor 
the  means  of  practicing  upon  the  credulity  or  the  fears  of  other  persons,  by 
pretending  that  his  invention  Is  more  than  what  it  really  Is,  or  different  from 
its  ostensible  objects,  that  the  patentee  Is  required  to  distinguish  his  inven- 
tion In  his  spedflcation.  Nothing  can  be  more  direct  than  the  Very  words 
•  •  *  In  such  full,  clear,  and  distinct  terms  as  to  distinguish  the  same 
from  all  other  things  before  known.' " 

Also  in  the  case  of  McClain  v.  Ortmayer,  141  U.  S.  419,  12  Sup.  Ct. 
76,  35  L.  Ed.  800,  the  Supreme  Court  said : 

"The  object  of  the  patent  law  In  requiring  the  patentee  to  'particularly 
p<dnt  out  and  distinctly  claim  the  part,  improvement  or  combination  which 
he  claims  as  his  Invention  or  discovery'  is  not  only  to  secure  to  him  all  to 
which  he  is  entitled,  but  to  apprise  the  public  of  what  Is  still  open  to  them. 
The  claim  is  the  measure  of  his  right  to  relief,  and  while  the  specification 
may  be  referred  to  to  limit  the  claim.  It  can  never  be  made  available  to  ex- 
pand It" 

There  arc  numerous  other  cases  wherein  the  Supreme  Court  has  an- 
nounced this  principle.    In  this  circuit,  in  the  case  of  Imperial  Bottle 
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Cap  &  Machine  Co.  v.  Crown  Cork  &  Seal  Co.,  139  Fed.  312,  71  C.  C. 
A.  442,  Judge  Brawley,  speaking  for  the  court,  said : 

"As  we  bave  already  eald,  each  element  of  a  combination  as  described  and 
claimed  Is  tbereby  made  an  essential  feature,  and  one  of  the  operative  means, 
and  cannot  be  repudiated  by  the  patentee.  So,  when  Painter  said  that  the 
shoulder  must  be  a  certain  distance  below  the  month  of  the  bottle,  and  that 
there  must  be  a  resiliently  compressible  disk,  he  cannot  be  heard  now,  after 
another  invention  has  taught  "how  they  may  be  dispensed  with,  to  say  that 
neither  of  these  features  is  essential.  Identity  depends  not  merely  upon  the 
function  performed,  but  upon  the  manner  In  which  It  Is  performed,  and  the 
supposed  infringer  does  not  Infringe  if  he  omits  any  of  the  elements  which 
the  patentee  has  described  as  essential ;  nor  is  he  permitted  to  block  the  path 
of  improvement  or  invention  by  claiming  matters  unessential." 

This  court  in  the  case  of  Tate  Manufacturing  Co.  v.  Baltimore  & 
Ohio  Railroad  Co.,  229  Fed.  141,  143  C.  C.  A.  417,  held  that  a  court 
could  not  read  into  a  claim  a  feature  so  as  to  extend  its  scope  beyond 
the  claim  upon  which  the  patent  was  issued. 

The  limitations  of  B^ithall's  claims  as  to  structure  and  function  are 
well  defined  and  unmistakable  as  to  their  scope.  The  evidence  on  this 
point  impels  us  to  the  conclusion  that  there  is  nothing  contained  there- 
in corresponding  either  in  function  or  structure  to  defendant's  saw. 
Therefore  it  necessarily  follows  that  such  claims  are  not  infringed  by 
defendant,  nor  do  we  think  that  the  complainant  has  succeeded  in  its 
effort  to  establish  the  fact  that  the  earlier  use  of  the  Benthall  saw  ante- 
dates the  Gwaltney  patent.  The  evidence  offered  by  the  defendant  in 
this  respect  not  only  repels  the  contention  of  complainant,  but,  we 
think,  clearly  establishes  the  contention  of  the  defendant.  In  view  of 
what  we  have  said,  in  our  opinion  the  court  below  erred  in  holding 
that  defendant's  machine  infringed  the  patent  of  complainant. 

[8]  Great  stress  in  the  brief  of  complainant,  as  well  as  the  argument, 
is  laid  upon  the  alleged  fact  that  commercial  use  in  this  instance  should 
turn  the  scale  in  its  favor.  We  do  not  think  this  a  safe  criterion  ta 
guide  us  in  ascertaining  the  questions  presented  to  us  in  this  case.  In 
the  case  of  McClain  v.  Ortmayer,  supra,  141  U.  S.  419,  12  Sup.  Ct. 
76,  35  L.  Ed.  800,  Mr.  Justice  Brown  said : 

"That  the  extent  to  which  a  patented  device  has  gone  into  use  Is  an  unsafe 
criterion  even  of  its  actual  utility  Is  evident  from  the  fact  that  the  general 
introduction  of  manufactured  articles  Is  as  often  effected  by  extensive  and 
judicious  advertising,  activity  in  putting  the  goods  upon  the  market,  and 
large  commissions  to  dealers  as  by  the  intrinsic  merit  of  the  aetlcles  them- 
selves. •  •  •  If  the  generality  of  sales  were  made  the  test  of  patentabil- 
ity, It  would  result  that  a  person  by  securing  a  patent  upon  some  trifling  vari- 
ation from  previously  known  methods  might,  by  energy  in  pushing  sales  or 
by  superiority  in  finishing  or  decorating  his  goods,  drive  competitors  out  of 
the  market  and  secure  a  practical  monopoly,  without  In  fact  having  made  the 
slightest  contribution  of  value  to  the  useful  arts.  •  •  •  While  this  court 
has  held  In  a  number  of  cases,  even  so  late  as  Magowan  v.  New  Tork  Belt. 
&  Pack.  (30.,  141  U.  S.  332  [12  Sup.  Ct.  71,  35  L.  Ed.  781],  decided  at  the  pres- 
ent) term,  that  in  a  doubtful  case  the  fact  that  a  patented  article  has  gone 
into  general  use  Is  evidence  of  its  utility.  It  is  not  conclusive  even  of  that — 
much  less  of  Its  patentable  novelty.    •    *    •  '• 

Thus  it  will  be  seen  that  commercial  success  alone  is  not  sufficient 
where  it  is  sought  to  prove  an  invention.    This  rule  is  based  on  corn- 
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mon  sense,  and  we  find  nothingf  in  this  case  to  take  it  out  of  the  rule 
announced  in  the  above  case,  which  we  have  just  quoted. 

We  have  considered  the  cases  cited  to  sustain  complainant's  conten- 
tion, but  are  of  opinion  that  they  do  not  apply  to  the  case  at  bar. 

[9]  As  we  have  already  stated,  the  court  below  dismissed  complain- 
ant's bill  as  to  the  Jones'  patent,  No.  908,271,  holding  this  patent  to 
be  anticipated  and  invalid.  The  complainant  filed  a  cross-appeal  in 
which  it  contends  that  the  court  below  was  in  error  in  this  respect. 
The  court  below  held  that  the  Jones  patent  is  simply  an  improvement 
of  an  old  art,  that  all  the  elements  of  the  Jones  patent  are  disclosed 
in  a  substantially  similar  organization  of  such  patent,  and  that  there- 
fore any  variation  between  the  Jones  patent  and  the  prior  patented 
art  represents  purely  mechanical  skill  and  cannot  be  treated  as  an  in- 
vention. The  court  below  based  its  decree  upon  the  fact  that  a  ma- 
chine containing  every  element  of  the  Jones  patent  was  used  in  Pope's 
factory  at  Suffolk,  Va.,  for  more,  than  two  years  prior  to  the  date  when 
application  was  filed  for  the  Jones  patent;  further,  that  it  stemmed 
about  10,000  bags  of  peanuts ;  that  this  machine  cleaWy  anticipated  the 
Jones  patent. 

In  referring  to  the  Jones  patent  the  court  below,  among  other  things, 
said: 

"The  Pope  stemmer.  In  the  Judgment  of  the  court,  cannot  be  treated  as  au 
abandoned  experiment  The  machine  was  a  complete  one.  There  Is  no  ele- 
ment of  uncertainty  as  to  its  use,  and  no  attack  was  made  on  the  witnesses, 
nor  effort  to  controvert  what  they  said.  Indeed,  its  actual  parts  were  before 
the  court ;  It  was  in  successful  operation  as  a  part  of  the  regular  equipment 
■ot  the  Pope  factory,  and  used  with  profit;  whereas  the  Jcxies  device  was 
never  put  in  operation,  though  an  unsuccessful  attempt  was  made  to  buil^ 
one  of  the  machines.  The  Pope  patent  therefore  constitutes  a  prior  dedica- 
tion to  the  public,  invalidating  the  Jones  patent,  which  has  never  been  put 
Into  use." 

The  opinion  of  the  court  below  is  clear  and  comprehensive,  and,  be- 
ing in  full  accord  with  the  views  expressed  therein,  we  do  not  deem  it 
necessary  to  enter  into  a  further  discussion  of  the  merits  of  complain- 
ant's cross-appeal. 

For  the  reasons  stated,  the  decree  of  the  court  below,  as  respects  the 
Benthall  patent,  is  reversed,  and,  as  to  the  Jones  patent,  it  is  affirmed. 


VIHGINIA-CAROLINA  PEANUT  PICKER  CO.,  Inc.,  V.  BENTHALL  MACH. 

CO.,  Inc.* 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    November  2S,  1916.) 

No.  1440. 

1.  'Patents  €=»75 — Validity — ^Pbiob  Use. 

The  prior  public  use  of  an  invention  for  two  years  Invalidates  a  later 
patent,  even  though  the  patentee  had  no  knowledge  of  the  same. 
[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  ${  92-97.] 

2.  Patents  <g=s>328 — Priob  Public  Use — Peandt  Steuhinq  Machine. 

The  Benthall  patent,  No.  890,401,   for  a  peanut  stemming  machine, 
held  void  for  prior  public  use  for  more  than  two  years  before  the  appli- 

C=»For  oUiar  earns  tea  lama  topic  A  KET-NUMBER  In  all  Key-Numbered  Dlgesta  ft  Indexn 
■Rehearing  denied  February  28,  1917. 
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cation  of  a  machine  Invented  and  constructed  by  Ben  Hicks  wUcb  em- 
bodied all  tbe  principles  of  the  patented  machine. 

3.  Patents  iS=»S7 — ^Abandonment  of  Invention — Bubdkn  and  MEAauBB  of 

Pkoof. 

Where  an  Invention  has  been  embodied  In  a  successfully  operating  ma- 
chine, Its  abandonment  will  not  be  presumed,  but  must  be  established  by 
clear  and  convincing  evidence  beyond  doubt. 

[Ed.  Nota— For  other  cases,  see  Patents,  Cent.  Dig.  |  112.] 

4.  Patents  <S=>30(1)— Invkntion— Mkchanioai.  Imperfections. 

Mechanical  perfection  in  a  machine  Is  not  necessary  to  sustain  in- 
vention, provided  it  discloses  tbe  principles  upon  which  It  may  be  prac- 
tically operated. 

[Ed.  Kote. — For  other  cases,  see  Patents,  Cent.  Dig.  8  34.] 

5.  Patents  iS=>328 — Validity — Peanut  Picking  Machine — Anticipation. 

The  Ferguson  &  Beuthall  patent,  No.  808,442,  for  a  peanut  picking  ma- 
chine, held  anticipated  and  void  for  prior  public  use  for  more  than  two 
years  of  a  machine  invented  and  constructed  by  Ben  Hicks. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Vir^nia,  at  Norfolk ;  Edmund  Waddill,  Jr.,  Judge. 

Suit  in  equity  by  the  Benthall  Machine  Company,  Incorporated, 
against  the  Virginia-Carolina  Peanut  Picker  Company,  Incorporated. 
Decree  for  complainant,  and  defendant  appeals.    Reversed. 

For  opinion  below,  see  222  Fed.  918. 

Menalcus  Lankford,  of  Norfolk,  Va.,  Lee  Britt,  of  Suffolk,  Va.,  and 
Harry  K.  Wolcott,  of  Norfolk,  Va.  (Wolcott,  Wolcott,  Lankford  & 
Kear,  of  Norfolk,  Va.,  on  the  brief),  for  appellant. 

T.  Hart  Anderson,  of  New  York  City  (Muim  &  Munn,  of  New  York 
City,  and  Tazewell  Taylor,  of  Norfolk,  Va.,  on  the  brief)  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  The  Benthall  Machine  Company,  a 
corporation  doing  business  in  the  city  of  Suffolk,  Va.,  instituted  suit  in 
the  District  Court  of  the  United  States  for  the  Eastern  District  of  Vir- 
ginia on  August  7,  1912,  against  the  Virginia-Carolina  Peanut  Picker 
Company,  a  corporation.  The  bill  alleges  infringement  of  certain 
claims  of  its  peanut  picking  patent  and  peanut  stemming  patent,  com- 
bined in  a  machine  Imown  as  the  Benthall  machine.  The  appellee  wilt 
hereinafter  be  referred  to  as  complainant,  and  the  appellant  as  defend- 
ant, such  being  the  respective  positions  occupied  by  the  parties  in  the 
court  below. 

The  court  below  decreed  in  favor  of  complainant,  and  entered  a 
perpetual  injunction  against  the  defendant  restraining  it  from  using 
any  "peanut  picking  machines  or  any  peanut  stemming  machines  em- 
bodying the  invention  as  set  out  in  claim  1  of  said  letters  patent  No. 
808,442,. and  as  to  claims  1  and  3  of  said  letters  patent  No.  890,- 
4Q1  >K  «  * »»  /pj^jg  j.^gg  comes  here  on  appeal  in  pursuance  of  sec- 
tion 129  of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1134 
[Comp.  St.  1913,  §  1121]). 

The  Benthall  Machine  Company  is  the  owner  of  two  patents  com- 
bined in  their  machine  known  as  the  Benthall  machine.    The  first  pat- 

^=>Far  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlgeats  ft  lodexei 
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ent  is  for  a  peanut  picking  machine  designed  to  separate  the  peanttts 
from  the  vines  to  which  is  attached  a  slender  tendril  known  as  the  stem. 
This  patent  is  known  as  the  Ferguson  &  Benthall  patent,  issued  to  F. 
F.  Ferguson  and  J.  T.  Benthall  on  December  26,  1905,  and  later  acquir- 
ed by  the  Benthall  Company.  The  second  machine  is  known  as  a  pea- 
nut stemmer,  designed  to  separate  the  slender  tendril  or  stem  from  the 
nut.  The  patent  was.  issued  to  Jessie  T.  Benthall  on  this  machine  June 
9,  1908,  and  later  acquired  by  the  Benthall  Company. 

We  will  first  consider  the  Benthall  patent,  which,  as  we  have  stated, 
is  for  a  peanut  stemmer.  It  is  insisted  by  defendant  that  this  patent  is 
invalid  in  that  it  was  shown  that  there  had  been  a  prior  use  of  what  is 
known  as  the  Ben  Hicks  machine. 

There  were  some  very  interesting  historical  facts  developed  in  the 
discussion  of  this  case.  While  it  is  not  at  all  material  to  a  determina- 
tion of  the  qurttion  now  before  us,  nevertheless  it  is  interesting  to  note 
that  peanuts  were  first  brought  to  this  country  by  negro  slaves,  and  for 
a  number  of  years  this  product  was  considered  of  no  value,  being  only 
grown  and  eaten  by  them.  However,  in  the  course  of  time  the  white 
people  began  to  appreciate  the  merits  of  the  peanut,  and  finally  through 
candy  and  fruit  venders  they  were  roasted  and  sold  in  almost  every 
section,  and  in  this  way  the  demand  for  peanuts  became  so-  great  that 
it  is  now  one  of  the  great  industries  of  the  South,  and  used  for  many 
purposes,  such  as  peanut  butter,  peanut  brittle,  roasted  and  salted 
peanuts,  etc.  Among  other  things,  it  is  contended  by  counsel  for  com- 
plainant that : 

"The  production  of  peanuts  throughout  the  state  of  Virginia,  and  other 
Sonthem  states  has  constantly  Increased,  so  that  now  It  constitutes  a  large 
and  growing  industry,  and 'the  demand  for  your  orator's  machines  Is  large  and' 
Is  constantly  increasing,  so  that  your  orator  will  realize  and  receive  large 
gains,  and  constantly  Increasing  profits  therefrom  if  infringement  by  said  de- 
fendant and  others  shall  be  prevented." 

The  inventor  of  what  is  known  as  the  Ben  Hicks  machine  is  an  old 
colored  man  by  the  name  of  Ben  Hicks,  residing  on  a  farm  in  South- 
ampton county,  Va.,  near  Suffolk.  It  was  stated  in  the  argument  that 
this  old  colored  man  was  also  first  to  invent  a  peanut  planter,  which  is 
in  use  to-day.  Hicks  is  a  man  of  fine  native  intellect  and  mechanical 
genius,  but  possesses  no  education,  and  one  who  reads  his  testimony 
might  get  the  impression  that  he  is  a  very  ignorant  negro,  and  this 
is  undoubtedly  true  in  so  far  as  a  knowledge  of  books  is  con- 
cerned. Living  in  a  section  where  peanuts  were  grown  to  a  great  ex- 
tent, and,  being  engaged  in  the  cultivation  of  the  same,  he  no  doubt 
,  appreciated  the  importance  of  a  machine  that  would  separate  the  pea- 
nuts from  the  vines.  It  is  insisted  by  defendant  that  it  has  established 
the  fact  that  this  old  negro  was  the  first  to  evolve  the  principle  upon 
which  a  peanut  picking  machine  could  be  constructed ;  that  in  tlie  year 
1900  he  constructed  and  used  a  peanut  picking  and  stemming  machine 
which  embodies  in  detail  every  principle  as  shown  in  the  alleged  in- 
fringing machine  of  the  defendant ;  that  this  fact  was  established  by 
the  testimony  of  many  credible  witnesses,  and  is  uncontradicted ;  that 
on  the  10th  day  of  December,  1901,  Ben  Hicks  secured  a  patent  on  his 
machine  wfcich  embodies  every  detail  of  the  Benthall  patent  save  two : 
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(1)  The  saw,  oh  which  no  infringement  is  claimed;  and  (2)  the  vibra- 
tion of  the  stemmer,  on  which  infringement  is  claimed.  Indeed,  this  is 
the  chief  point  iri  controversy. 

The  defendant  says  that  it  attaches  no  particular  importance  to  this 
patent  as  to  the  prior  art,  "and  claims  no  rights  under  it  other  than  the 
evidence  it  offers  as  to  the  construction  of  certain  elements  which  it 
plainly  shows  of  the  original  Ben  Hicks  machine."  It  is  insisted  that 
an  examination  of  the  patent  itself  will  show  every  feature  of  the  ma- 
chine upon  which  Benthal  secured  a  patent  eight  years  after  the  patent 
(save  that  of  the  movement  or  vibration)  had  been  granted  to  Ben 
Hicks.  The  evidence  is  silent  as  to  why  Ben  Hicks  at  the  time  he  se- 
cured his  patent  in  1901  omitted  this  feature,  but  when  we  take  into 
consideration  the  fact  that  Ben  Hicks  could  neither  read  nor  write,  and 
therefore  had  to  rely  upon  the  patent  attorney,  who  psepared  the  ap- 
plication for  him,  we  can  well  see  how  a  mistake  of  this  kind  could 
have  occurred.  The  following  is  taken  from  the  testimony  of  Ben 
Hicks : 

"Q.  Ben,  can  you  read?  A.  No,  sir.  Q.  Can  you  understand  mechanical 
drawing's?  A.  Mo,  sir.  Q.  Do  you  know  what  was  in  the  patent  that  you 
have  spoken  ot?    A.  No,  sir;  I  can't  tell  you." 

It  would  not  be  an  easy  task  for  even  a  well-educated  la3mian  to  give 
an  accurate  description  in  detail  of  a  piece  of  complicated  machinery 
so  as  to  convey  to  another  an  intelligent  idea  as  to  its  construction  and 
the  principle  upon  which  a  claim  for  patent  is  made.  When  we  con- 
sider the  fact  that  Ben  Hicks,  as  we  have  already  stated,  was  unedu- 
cated, and  therefore  unable  to  describe  with  accuracy  the  mechanism 
of  the  invention  which  he  had  evolved  in  his  own  mind,  we  marvel  that 
his  attorney  secured  even  the  information  he  did  upon  which  to  base  an 
application  for  the  patent  in  question,  and,  further,  we  should  consider 
the  fact  that  all  general  practitioners  at  times  are  liable  to  make  mis- 
takes of  this  character,  and  we  are  sure  that  a  patent  attorney  is  not  ex- 
empt from  this  human  frailty.  Therefore  it  may  be  that  the  mistake 
was  due  in  part  to  the  fault  of  the  patent  attorney.  The  theory  that  a 
mistake  was  made  by  some  one  is  strengthened  by  the  uncontradicted 
evidence  of  a  number  of  witnesses  who  testified  tiiat  the  original  ma- 
chine, with  the  movement  or  vibration  embraced  therein,  was  used  for 
a  number  of  years  publicly  and  practically ;  that  Ben  Hicks  constructed 
and  operated  successfully  the  machine  containing  the  principles  of  the 
Benthall  patent;  that  this  machine  was  built  in  1900,  and  was  used  for 
the  purpose  of  stemming  peanuts  until  the  year  1908.  This  fact  is* 
well  established. 

It  is  insisted  by  complainant  that,  inasmuch  as  the  movement  was 
left  out  of  the  patent,  it  was  not,  therefore,  in  the  original  machine. 
A  number  of  witnesses  were  introduced  who  testified  that  Ben  Hicks 
did  not  at  any  time  have  a  stationary  stemmer.  Hicks,  while  testifying 
as  to  this  point,  said : 

"Q.  Did  you  ever  use  a  stemmer  with  a  stationary  trough?  A.  A  stationary 
trough ;  no,  sir.  Q.  Did  you  ever  use  a  stemmer  that  did  not  move?  A.  No, 
sir ;  I  never  used  one  that  didn't  move.    The  peas  wouldn't  come  out." 
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However,  it  is  insisted  by  counsel  for  complainant  that  Ben  Hicks 
secured  his  ideas  from  the  Benthall  machine.  In  view  of  the  fact 
that  Hicks  constructed  his  machine  in  1900,  which  is  established  by 
the  uncontradicted  evidence  of  many  witnesses,  we  must  confess  that 
vrc  {ail  to  appreciate  the  ground  upon  which  this  contention  is.  based. 
Hicks'  testimony  is  corroborated  by  documentary  evidence  from  the 
Patent  Office  to  the  eflFect  that  he  made  a  machme  in  1901  precisely 
like  that  of  the  Benthall  patent  except  the  movement  therein.'  In 
addition  we  hav^  the  Hundley  machine,  constructed  by  Ben  Hicks  in 
1901,  which  contains  this  movement.  This  machine  was  one  of  the 
isxhibits  introduced  to  which  reference  will  be  made  later  on  in  the 
opinion.  The  following  evidence  relating  to  the  Ben  Hicks  machine 
was  introduced  in  the  court  below : 

Ben  Hicks  testified: 

"Q.  When  did  you  first  build  that  machine  you  have  just  pointed  to?  A. 
1900.  •  •  •  Q.  Is  there  anything  you  can  say  about  the  trough?  A.  Noth- 
ing no  more'n  de  trough  had  swings,  four  little  pieces,  swung,  so  that  it 
moved  back  and  forth.  Q.  Are  you  sure  the  machine  in  1900  had  the  trough 
on  swings  so  that  it  would  move  back  and  forth?    A.  Yea,  sir." 

Witness  J.  T.  Johnson  also  testified  that  he  had  seen  the  Hicks  ma- 
chine in  1900  or  1901 : 

"Q.  How  did  the  buying  peanuts  from  this  inachlne  cause  you  to  see  the 
machine?  A.  The  reason  that  I  saw  the  machine  the  peanuts  were  so  clean 
that  I  told  Ben  Hicks  that  I.  thought  it  was  impossible  to  pick  such  peanuts 
so  clean  with  a  pldcer,  without  stems  andj  tra^,  and  he  told  me  that  they 
were  picked  by  the  picker  and  were  not  repicked  by  hand.  Well,  it  was  a 
curiosity  to  see  a  machine  that  could  pick  peanuts  at  that  time,  so  I  went 
over  to  see  the  machine.  Q.  Did  you  see  the  machine  operate  to  pick  and 
stem  peanuts?  A.  Yes,  sir.  Q.  Please  describe  for  us  the  operation  of  the 
machine  built  by  Ben  Hicks,  which  you  saw  in  1900  or  1901?  A.  •  *  • 
the  canvas  belting  delivering  the  peanuts  in  the  stemming  trough,  working 
crossways  the  machine  in  a  trough  like  or  bos  like  concern  shaking  itself  (in- 
dicating with  hands  back  and  forth  movement),  with  strips  of  iron  placed  be- 
tween small  saws,  the  saws  being  between  the  grooves  or  strips,  and  the  shak- 
ing motion  rotating  the  peanuts  In  such  a  manner  as  to  cut  off  the 
stems.    •    •    •" 

The  testimony  of  Ben  Hicks  is  corroborated  by  John  White,  a 
colored  man,  and  landowner,  who  resided  near  Hicks  and  aided  him 
in  the  construction  of  the  machine.  Junius  F.  Fairdoth  also  testified 
that  he  saw  Ben  Hicks  using  a  peanut  stemmer  at  Ben  Hicks'  place  in 
1901: 

"Q.  You  have  Indicated  with  your  hands  a  movement  when  you  referred  to 
the  stemmer.  Was  this  stemmer  stationary  or  did  it  move?  A.  It  moved. 
Q.  Where  was  this  stemmer  located  with  reference  to  the  frame  of  the  ma- 
dilne?  A.  In  the  rear  end  of  the  machine.  Q.  What  was  the  direction  of  the 
movement  of  the  stemmer  which  you  have  stated  moved?  A.  It  went  cross- 
wise the  machine." 

John  L.  Scott  also  testified  that  he  saw  Hicks  using  a  peanut  stem- 
mer in  1902.  Mr.  Scott  describes  the  stemmer  of  Ben  Hicks'  machine 
as  follows: 

"This  belt  ran  and  carried  the  peanuts  over  to  a  trough  that  was  setting 
aae  end  zp  a  little  b^ond  the  other,  a  little  higher  across  the  machine  at  the 
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rear  end.  This  trougb  was  In  motion  backwards  and  forth  tbat  caused  the 
peanuts  to  move  about  In  the  box.  There  was  some  little  saws  In  there  that 
ran  on  something  like  a  shaft  that  sawed  the  stems  off.  That's  all  that  I  es- 
pecially took  notice  of." 

From  the  foregoing  it  dearly  appears  that  the  original  Ben  Hicks 
machine  contained  the  movement  in  question,  and  this  evidence  is  most 
strongly  corroborated  by  the  proof  as  to  the  John  Hundley  machine. 
This  madiine  was  constructed  in  1901,  under  the  immediate  direc- 
tion and  supervision  of  Ben  Hicks,  and  it  is  clearly  established  that 
the  stemmer  portion  of  this  machine  is  similar  to  the  stemmer  portion 
of  the  Ben  Hicks  machine,  the  difference  in  the  two  machines  relating 
to  the  picking  arrangement,  and  the  testimony  showed  that  this  device 
was  constructed  under  the  direction  of  Mr.  Hundley  so  as  to  conform 
to  his  notion  as  to  the  proper  mode  of  operating  this  particular  part 
of  the  machine.  We  not  only  have  the  evidence  of  Hicks  that  this 
machine  was  built  in  1901,  and  that  it  was  capable  of  being  success- 
fully operated,  but  we  have  the  evidence  of  a  number  of  other  wit- 
nesses in  which  it  is  stated<  that  this  machine  was  operated  in  1901  and 
1902,  and  contained  a  stemming  device  with  saws  operating  between 
slats.  It  was  also  shown  that  it  had  a  vibration  or  movement  of 
the  stemmer.  It  further  appears  that  a  number  of  this  pattern  were 
constructed  and  put  into  practical  use.  The  one  which  was  produced 
in  court  showed  a  stemmer  precisely  like  that  of  the  Ben  Hicks  machine. 

The  fact  that  Benthall,  if  such  be  the  case,  had  no  actual  knowledge 
of  the  Ben  Hicks  machine,  is  controverted,  but  we  deem  this  imma- 
terial, because  it  is  well  settled  that  a  knowledge  of  the  existence  of  a 
machine  in  public  use  is  presumed  to  all  subsequent  patentees.  This 
is  a  salutary  rule.  Otherwise  one  who  secures  a  patent  or  evolves  a 
scheme  by  which  he  constructs  a  machine  and  puts  the  same  into  pub- 
lic and  practical  use  would  be  at  the  mercy  of  any  one  who  might  see 
fit  to  make  use  of  his  ideas,  and  thereby  deprive  him  of  a  right  which, 
according  to  the  rules  of  fair  dealing,  he  would  be  entitled  to  enjoy. 
Bearing  on  this  point  defendant  insists  that  it  is  significant  that  Ben- 
thall, who  Uved  in  an  adjacent  county  some  25  miles  distant  from 
Hicks,  should  "invent  a  patent  peanut  stemming  machine  in  1908,  with- 
out knowing  of  the  Hicks  machine,  corresponding  in  every  detail  with 
the  Hicks  machine,  which  was  made  in  1900,  and  used  continually 
thereafter  until  1908." 

Witness  Bradshaw  stated  positively  that  the  John  Hundley  ma- 
chine was  built  at  his  home  in  1902,  it  beingi  the  year  in  which  Mr. 
Hundley  died.  A  son  of  Hundleys  testified  that  the  John  Hundley 
machine  was  successfully  operated  in  1902,  just  before  the  death  of  his 
father,  which  occurred  on  the  22d  day  of  October  of  that  year.  The 
witness  Howell  testified  that  he  helped  build  the  Hundley  machine, 
and,  among  other  things,  fixed  the  date  by  his  marriage,  which  occur- 
red in  1901.    We  quote  the  following  from  his  testimony : 

"Q.  Please  briefly  describe  the  mechanisms  of  the  peanut  picker  and  stem- 
mer which  you  say  you  worked  on.  A.  Well,  in  this  machine  it  had  a  drum 
on  the  top  with  teeth  oa  it  and  teeth  made  out  of  iron  or  steel  that.  hang» 
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down  tbat  the  teeth  on  the  dmm  rang  throng,  and  it  had  a  wide  belt  with 
rivets  through  it  that  carried  the  vines  into  the  drum,  and  It  had  also  a  fan 
that  blowed  the  trash  away ;  bad  a  stemmer  with  saws,  vibrating  table :  the 
stemmer  vibrated,  swung  on  binges,  riveted  together." 

A  witness  by  the  name  of  Thomas  M.  Lilliston,  introduced  by  the 
Benthall  Company,  among  other  things,  testified  that  he  built  the 
Hundley  machine,  and  in  constructing  the  stemmer  he  followed  the 
instructions  of  Ben  Hicks.  He  further  stated  that  this  machine  was 
constructed  in  1901,  and  said  that  the  stemmer  contained  a  shaking 
trough.    He  testified  in  part  as  follows : 

"Q.  Do  you  know  and  are  you  familiar  with  the  machine  that  has  been  In- 
troduced in  evidence  here  on  behalf  of  the  defendants  as  Defendant's  Exhibit 
E3,  Hundley  machine?  A.  Well,  I  bnllt  the  machine.  Q.  Do  you  mean  that 
In  building  the  Hundley  machine  you  followed  the  construction  of  the  stem- 
ming device  which  was  in  the  machine  that  Ben  Hicks  brought  to  your 
place?  A.  Yes;  so  far  as  its  principles  were  concerned.  Q.  Give  us  as  good 
a  description  as  you  can  of  the  stemming  mechanism  that  was  in  that  old 
machine.  A.  Well,  It  was  a  box  or  trough  with  a  slatted  bottom  with  gin  saws 
between  those  slats,  or  course  mounted  on  a  shaft,  which,  as  I  recollect  it, 
was  run  by  a  sprocket  chain,  and  the  trough  did  shake,  but  I  can't  remember 
the  device  that  shook  it;  I  can't  remember.  Q.  Give  us  the  date  as  neai^  as 
yoo  can  when  this  old  machine  of  Ben  Hicks  was  sent  to  your  place.  A.  It 
was  In  the  winter  of  1901,  I  think,  in  December  I  think  is  right  Q.  Are  you 
certain  as  to  the  year?  A.  I  feel  sure  about  that.  Q.  Was  the  operation  of 
picking  and  stemming  peanuts  performed  by  these  Hundley  machines — I  mean 
by  that  the  four  machines  which  you  built,  one  of  which  la  here  In  evidence 
as  Defendant's  Kshiblt  E3 — ^was  the  work  satisfactory?  A.  Yes.  Q.  Do  you 
mean,  Mr.  LiUiston,  that  those  machines  did  a  good  Job  of  picking  and  stem- 
ming peanuts?  A.  I  can  think  of  only  one  other  way  of  answering  that  ques- 
tion as  I  think  satisfactory,  and  that  is,  the  quality  was  very  good.  The 
qnantity  was  not  there.  Q.  Do  you  mean  by  your  last  answer  that  the  ma- 
chine was  of  small  capacity,  and  that  it  was  of  such  small  capacity  that  you 
would  not  regard  It  as  doing  a  good  Job  of  picking  and  stemming  peanuts?  A. 
Its  capadty,  in  my  opinion,  has  nothing  to  do  with  the  quality  of  the  work 
that  It  did  do.  The  work  it  did  was  satisfactory.  Q.  What  was  Its  capacity? 
A.  B^m  10  to  20  bags  a  day  of  ten  hours." 

We  think  the  testimony  establishes  the  fact  beyond  a  reasonable 
doubt  that  the  John  Hundley  machine  had  a  slatted  bottom  stemming 
trough  with  saws  extending  through  the  slats  and  th©  stemming  trough 
mounted  to  vibrate  back  and  forth,  and  was  in  use  in  1901,  long  be- 
fore the  Benthall  patent  in  suit  was  applied  for  or  granted.  How- 
ever, it  is  insisted  by  complainant  that  its  device  has  a  tendency  to 
hasten  the  passage  of  the  peanuts.  This  may  be  true,  but  in  our  opin- 
ion involves  no  invention.  It  is  something  that  would  have  occurred 
to  any  skilled  mechanic  or  even  a  layman.  The  evidence  shows  that  the 
capacity  of  this  machine  was  10  to  20  bags  of  peanuts  a  day,  and  under 
these  circumstances  was  a  practical  and  useful  machine,  and  could  not 
be  said  to  be  a  simple  experiment. 

However,  it  is  insisted  by  the  complainant  that  the  Ben  Hicks  ma- 
chine used  as  an  exhibit  had  been  made  over  to  meet  the  facts  of  this 
case.  This  contention  is  unwarranted  by  the  evidence,  which  is  to  the 
effect  that  in  1901,  four  years  anterior  to  the  time  Benthall  applied  for 
a  patent  or  made  any  machines,  the  patent  was  granted  to  Ben  Hicks, 
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and  this  patent  discloses  a  stemmer  as  it  appears  in  the  machine  at  this 
time  with  the  exception  of  the  movement.  The  fact  that  the  Ben 
Hicks  machine  contained  the  movement  is  shown  by  a  number  of  wit- 
nesses, as  well  as  the  production  of  the  Hundley  machine  in  precisely 
the  condition  in  which  it  was  built  by  Lilliston  for  Hundley  in  1901. 
The  complainant  further  insists  that  since  1908  Hicks  had  discarded 
the  old  machine  and  had  been  using  a  new  machine  which  he  had  pur- 
chased at  that  time  from  the  defendant.  It  was  shown  by  the  testi- 
mony that  the  old  machine,  while  embodying  every  feature  contained 
in  the  Ben  Hicks  machine  at  this  time,  was  constructed  in  a  crude  man- 
ner and  had  been  thrown  aside  and  exposed  to  the  weather,  and  that 
some  of  the  parts  had  rotted  away,  in  consequence  of  which  these  parts 
had  been  renewed.  It  further  appears  that  the  renewed  parts  were 
painted  yellow  so  as  to  enable  one  at  a  glance  to  distinguish  the  re- 
newed parts  from  the  original.  Hicks,  in  testifying  on  this  point, 
among  other  things,  said: 

"Q.  Have  you  or  have  you  not  recently  done  any  work  on  that  machine? 
A.  Yes,  sir.  Q. 'What  have  you  recently  done  to  that  machine?  A.  Put  on 
all  that  yaller  work  you  see  on  dere,  sir.  Q.  Why  did  you  recwitly  put  ou 
these  parts  that  are  painted  yellow  on  this  machine?  A.  The  old  part  had 
rotted  down,  part  of  it,  and  we  had  to  put  on  die  part.  Q.  What  did  you  put 
on  these  yellow  parts  for?  A.  We  put  dese  yaller  parts  on  dere  to  show  you 
how  it  was  fust  Q.  Did  some  one  help  you  put  these  yellow  parts  on?  A. 
Tes,  sir:  Mr.  Little.  Q.  What  can  you  say  about  the  parts  that  are  not  imlnted 
yellow  on  this  machine?  A.  I  built  that  in  1900.  Q.  Do  you  mean  that  you 
made  the  parts  that  are  not  painted  yellow  on  this  machine  in  1900?  A.  Yes, 
sir." 

Witness  Little,  who  reconstructed  the  Ben  Hicks  machine,  testified 
as  follows  regarding  this  point : 

"Q.  Tell  us  about  how  these  yellow  parts  came  to  be  put  on  and  Just  bow 
and  by  whom  you  were  instructed  In  putting  them  on.  A.  Well,  those  new 
parts  was  rotten  down,  and  when  we  brought  the  machines  to  the  Virginia- 
Carolina  Peanut  Picker  shops  I  had ,  instructions  from  the  company  to  take 
Ben  Hlcka  to  the  factory  and  renew  these  old  rotten  down  parts  with  new 
parts  according  to  his  instructions.  Now,  while  Ben  Hicks  was  out  of  the 
shop  I  did  put  on  sprocket  wheels  on  the  saw  mandril  and  shaft  that  rotates 
the  saw  mandril  and  chain  on  same,  but  when  Ben  Hicks  come  back  to  the 
shop  he  told  me  it  was  not  like  it  was  In  1900 ;  that  he  had  pulleys  made  out 
of  round  poles  about  four  Inches  in  diameter  on  these  mandrils  and  shafts 
with  belt  on  same,  with  a  tightener  or  idler  in  front  of  the  back  shaft  or  man- 
■dril.  Then  I  taken  sprocket  wheels  and  chain  off  and  made  pulleys  out  of 
round  poles  and  put  on  mandrils  and  shaft  that  rotates  the  mandrils  and  belt 
on  same,  according  to  his  instructions.  Q.  Did  you  put  any  other  parts  on 
this  machine  while  he  was  out  of  the  shop?  A.  No,  sir.  Q.  Who  was  around 
the  factory  other  than,  yourself  and  Ben  Hicks  when  you  were  working  on 
this  machine?  A.  Nobody  but  Ben  Hicks  and  I.  Q.  Did  or  did  not  you  put 
on  any  parts  oa  this  machine  according  to  your  own  Ideas?  A.  I  did  not, 
with  the  exception  of  those  sprocket  wheels  that  I  mentioned  In  answer  to 
question  17.  Q.  How  about  the  parts  on  this  machine  as  it  now  stands  that 
are  not  painted  or  tou<^ed  with  yellow  paint?  A.  Those  were  on  there  when 
1  brought  the  machine  down  here  from  Ben  Hicks,  with  the  exceptions  of 
that  feed  box  which  was  not  on  the  machine,  but  put  it  on  according  to  Ben's 
instructions,  and  ha  said  It  was  put  on  in  1900.  Q.  When  was  it  that  yon 
were  working  on  this  machine  under  Ben  Hicks'  Instructions?  A.  Week  be- 
fore last.    Q.  While  you  were  working  on  this  machine,  did  or  did  you  not 


Digitized  by 


Google 


▼IBOINIA-CABOUNA  PBANDT  P.  CO.  V.  BjBNTHALL  MAOH.  OO.  97 

bore  any  holes  through  the  old  parts  which  are  not  painted  yellow?  A.  I 
bored  one  hole  In  the  right-hand  post  and  front  of  machine  to  strengthen  post, 
as  post  was  decayed  or  rotten  and  woald  not  hold  holts  for  boxes.  That's  the 
only  hole  I  bored  In  the  old  parts.  Q.  Do  you  know  who  had  custody  of  this 
machine  from  the  time  it  arrived  In  Suffolk  until  it  was  brought  to  this  room 
and  put  in  evidence  as  Defendant's  Exhibit,  Ben  Hicks'  Machine,  El?  A. 
'Why,  1  had  the  custody  of  It  myself.  Q.'  Uow  long  did  you  have  that  machine 
over  at  your  factory  before  Ben  Hicks  showed  up?  A.  Ben  Hicks  was  there 
eight  hours  before  It  arrived.  Q.  Did  Ben  Blcks  have  any  drawings  or  dia- 
grapas  to  show  you  how  to  put  this  machine  together?  A.  No,  sir.  Q.  How 
loiig  were  you,  Mr.  Little,  in  making  these  repairs  to  this  machine?  A.  About 
three  days." 

From  the  foregoing  we  think  it  is  clearly  established  that  the  Ben 
Hicks  machine  produced  as  an  exhibit  is  precisely  as  it  was  in  ISW 
when  built  and  used  up  to  1908,  at  which  time,  as  we  have  stated,  it 
was  discarded  by  Hicks  for  a  new  machine  with  greater  capacity,  but 
involving  identically  the  same  principles. 

[1]  It  is  well  settled  that  the  prior  use  of  an  invention  for  two 
years  invalidates  a  later  patent,  even  if  the  patentee  has  no  knowl- 
edge of  the  same.  In  the  case  of  Reed  v.  Cutter,  20  Fed.  Cas.  435, 
No.  1 1,645,  1  Story,'  590,  Judge  Story,  who  held  a  patent  invalid  where 
prior  use  was  shown,  saici : 

"Under  our  patent  laws,  no  iwrson  who  Is  not  at  once  the  first,  as  well  as 
the  original,  inventor,  by  whom  the  Invention  has  been  perfected  and  put 
Into  actual  use.  Is  entitled  to  a  patent.  A  subsequent  Inventor,  although  an 
original  inventor,  is  not  entitled  to  any  patent.  If  the  Invention  is  perfected 
and  put  into  actual  -use  by  the  first  and  original  Inventor,  it  is  of  no  conse- 
quence whether  the  Invention  is  extensively  known  or  used,  or  whether  the 
knowledge  or  use  thereof  Is  limited  to  a  few  persons,  or  even  to  the  first  In- 
ventor himself." 

In  Egbea  V.  Lippmann,  104  U.  S.  333,  26  L.  Ed.  755,  the  following 
is  to  be  found : 

"  •  •  •  To  constitute  the  public  use  of  an  invention  it  Is  not  necessary 
that  more  than  one  of  the  patented  articles  should  be  publicly  used.  The  use 
of  a  great  number  may  tend  to  strengthen  the  proof,  but  one  well-defined  case 
of  such  use  is  just  as  effectual  to  annul  the  patent  as  many." 

In  the  case  of  Evans  v.  Eaton,  3  Wheat.  454,  4  L.  Ed.  433,  Chief 
Justice  Marshall  said: 

"Admitting  the  words  'originally  discovered'  to  be  explained  or  limited  by 
the  subsequent  words,  still,  if  the  thing  had  been  In  use,  or  bad  been  described 
In  a  public  jrork,  anterior  to  the  supposed  discovery,  the  patent  is  void.  It 
may  be  that  the  patentee  had  no  knowledge  of  this  previous  use  or  previous 
description ;  still  his  patent  is  void ;  the  law  supposes  he  may  have  known' it." 

In  the  case  of  Coffin  v.  Ogden,  85  U.  S.  120,  21  L.  Ed.  821,  which 
is  considered  the  leading  case  on  this  subject.  Justice  Swayne,  who 
wrote  the  opinion,  said : 

"Here  it  is  abundantly  proved  that  the  lock  originally  made  by  Erbe  'was 
complete  and  capable  of  working.'  The  priority  of  Erbe's  invention  is  clearly 
shown.  It  was  known  at  the  time  to  at  least  five  persons,  Including  Jones, 
and  probably  to  many  others  in  the  shop  where  Erbe  worked ;  and  the  lock 
was  put  in  use,  being  applied  to  a  door,  as  proved  by  Brossi.  It  was  •  •  • 
tested  and  shown  to  be  successful  These  facts  bring  the  case  made  by  the 
appellees  within  the  severest  legal  test  which  can  be  applied  to  them.  The 
defense  relied  upon  la  fully  made  out." 

241 F.— 7 
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The  following  cases  are  very  much  in  point:  Interurban  Railway 
&  Terminal  Co.  v.  Westinghouse  Electric  Manufacturing  Co.,  186  Fed. 
166,  108  C.  C.  A.  298;  American  Roll  Paper  Co.  v.  Weston,  59  Fed. 
149,  8  C.  C.  A.  56;  Sipp  Electric  &  Machine  Co.  v.  Atwood-Morrison 
Co.,  142  Fed.  149,  73  C.  C.  A.  367.  In  the  last-named  case  the  court 
said : 

"In  support  of  this  contention,  the  appellees  qnoti^  the  oft-repeated  declara- 
tions of  courts  that  the  burden  of  proof  as  to  prior  use  rests  upon  the  de- 
fendant, and  that  every  reasonable  doubt  should  be  resolved  against  taint,  and 
that  courts  require  that  the  proof  or  prior  use  shall  be  clear  and  satisfactory. 
It  Is  undoubtedly  the  duty  of  courts  to  exercise,  as  in  nearly  all  cases  they 
are  careful  to  declare,  the  utmost  caution  in  scrutinizing  and  considering  the 
testimony  offered  to  establish  a  prior  use.  Courts  have  frequently  taken  the 
ground,  under  the  particular  drcomstances  of  the  case  before  them,  that 
where  a  long  time  has  elapsed  since  the  alleged  use,  .ind  the  fact  depends 
upon  the  fading  recollection  of  a  single  witness,  that  an  exhibit  of  the  device 
or  thing  actually  used  must  accompany  the  affidavit.  There  is,  however,  no 
bard  and  fast  rule  as  to  this.  In  this,  as  In  other  cases,  the  weight  and  ef- 
fect of  teiitimony  must  be  passed  upon,  and  a  conclusion  as  to  the  existence 
of  an  a'lleged  prior  use  will  be  reached  if  the  evidence  thereof  is  clear  and 
satisfactory  to  the  judicial  mind." 

[2]  The  testimony  in  this  case  is  derived  from  many  witnesses  who 
had  an  opportunity  to  examine  the  Ben  Hicks  machine,  and  also  the 
John  Hundley  machine.  However,  this  is  not  a  case  wherein  the  tes- 
timony is  based  erttirely  upon  the  recollection  of  witnesses.  The  orig- 
inal Ben  Hicks  machine  and  the  John  Hundley  machine  were  ex- 
hibited in  the  court  below,  and  also  in  this  court,  where  an  oppor- 
tunity was  afforded  to  see  these  machines  just  as  they  were  in  1901 
and  as  they  were  when  operated  since  that  date.  Ben  Hicks  in  his 
testimony  stated  that  his  machine  was  used  publicly  each  successive 
year  from  1900  until  1908,  and  that  it  was  operated  successfully.  On 
this  point  he  testified  as  follows : 

"Q.  Ben,  you  say  that  in  1800  or  in  1901  you  built  this  machine,  the  one 
exactly  as  it  is  now ;  I  mean  by  that  having  the  same  kind  of  parts.  Who  did 
you  show  that  machine  to  when  you  got  it  built?  A.  Well,  now,  I  couldn't 
tell  you,  for  there  was  so  many  came  there  to  see  such  a  curiosity,  a  piece  of 
nigger  enterprise ;  I  can't  tell  you.  •  •  ♦  Q.  Did  you  ever  use  this  1900 
machine  you  have  been  talking  about?  A.  Tes.  Q.  Tell  us  about  how  you 
used  it?  A.  I  used  It ;  we  turned  with  a  crank.  Q.  What  did  you  use  It  for? 
A.  Picking  off  peanuts.  *  *  *  Q.  How  long  did  you  use  this  machine  to 
pick  and  stem  peanuts?  A.  I  used  it  until  Mr.  Myrlck  bought  me  out.  Q.- 
Why  didn't  you  use  the  machine  after  that  time?  A.  Well,  becffttse  I  bought 
a  new  picker  from  Mr.  Myrick.  Q.  When  did  you  buy  this  new  picker  from 
Mr.  Myrick?  A.  Well  now,  gentlemen,  you  will  have  to  give  me  a  chance  t* 
think  again.  I  haven't  got  no  education.  I  think  it  was  in  1908.  I  think  so 
now.  I  would  not  be  exact,  but  1  think  it  was  1908.  *  *  •  Q.  Ben,  Just 
l>efore  you  bought  that  machine  from  Mr.  Myrick  what  machine  were  you 
using  to  pick  peanuts?    A.  I  was  using  a  little  machine  (indicating  Ell)." 

John  White,  another  witness,  testified  as  follows: 

"Q.  During  the  time  you  have  known  Ben  Hicks  did  he  ever  build  any  pea- 
nut machine?  A.  Tes,  sir.  Q.  What  kind  of  a  peanut  machine  did  he  build? 
A.  I  do  not  know  the  name  of  it;  It  was  a  Uttle  small  picking  machine.  Q. 
Did  or  did  ypu  not  ever  help  Ben  Hicks  in  building  or  working  on  the  picking 
machine  that  y6u"hftVe  mentioned?  A.. Tes,  sir;  I  did.  Q.  What  did  you  do? 
A.  Well,  I  was  around  there  helping  to  handle,  cut  and  saw,  weld  iron,  etc. 
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Q.  Please  tell  as  sometbing  about  the  maclilnery  of  this  peanut  picker  ma- 
chine; what  did  It  do?  A.  It  picked  peanuts.  Q.  What  do  you  mean  by 
picking  peanuts?  A.  I  mean  that  it  pulled  them  off  and  stemmed  them. 
•  •  *  Q.  Why  do  you  say  the  fall  of  1900?  A.  Well,  I  know  It  was  then 
because  I  helped  him  work  on  It,  maybe  August  or  September  of  that  year, 
and  got  It  ready  for  the  fall  crop.  •  •  •  Q.  I  mean  how  often  was  it 
used?  A.  Well,  he  used  It  a  year  or  two,  or  more,  I  could  not  tell  you.  He 
used  it  until  he  got  him  a  larger  one.  Q.  Did  you  ever  help  him  more  than 
one  year  use  the  machine  you  and  Ben  built?  A.  Yes,  sir.  Q.  How  many 
bags  of  peanuts  did  you  pick  off  in  a  day  with  the  machine  that  you  and  Ben 
buUt?    A.  About  six  bags,  five  or  six,  not  over  six." 

J.  T.  Johnson,  Jr.,  testified  as  follows: 

"Q.  How  did'  the  buying  peanuts  from-  this  machine  cause  you  to  see  the 
machine?  A.  The  reason  that  I  saw  the  machine  the  peanuts  were  so  clean 
that  I  told  Ben  Hicks  that  I  thought  it  was  Impossible  to  pick  such  peanuts 
so  clean  with  a  picker  .without  stems  and  trash,  and  he  told  me  that  they 
were  picked  by  the  picker  and  were  not  repicked  by  hand.  Well,  it  was  a 
cariosity  to  see  a  machine  that  could  pick  jieanuts  at  that  time,  so  I  went 
oyer  to  see  the  machine." 

William  R.  Pope,  a  witness,  also  testified,  among  other  things,  that 
the  first  peanut  picking  machine  that  he  ever  saw  was  one  made  "by 
a  colored  man  named  Ben  Hicks."  Witnesses  John  L.  Scott  and 
Junius  F.  Faircloth  testified  that  they  saw  this  machine  in  operation  in 
1900,  1901,  and  1902,  as  we  have  already  stated. 

It  is  well  settled  that,  where  the  use  is  already  established,  it  re- 
quires full,  clear,  and  convincing  proof  to  overcome  the  same.  In  this 
connection  we  think  it  significant  that  no  witness  was  offered  to  con- 
tradict the  evidence  of  the  witnesses  who  testified  as  to. this  point. 
Thus  it  will  be  seen  that  the  existence  of  the  Ben  Hicks  patent  in  1901 
was  established,  in  which  was  shown  the  same  principles  fotmd  in 
the  Ben  Hicks  machine  of  to-day  except  the  movement. 

It  is  also  clearly  established  by  the  evidence  of  a  number  of  wit- 
nesses that  the  movement  was  in  the  original  Ben  Hicks  machine;  that 
this  evidence  is  corroborated  by  the  existence  of  the  Hundley  ma- 
chine, and  these  machines  have  been  in  use  so  long  that  the  public  has 
thereby  become  invested  with  the  title  which,  under  the  law,  precludes 
a  patent  thereon.  However,  it  is  insisted  by  complainant  that  the 
Ben  Hicks  machine  was  an  abandoned  patent,  and  .they  cite  in  sup- 
port of  this  contention  the  fact  that  Ben  Hicks  said  that  he  threw  it 
on  the  "dunghill.".  We  do  not  think  his  evidence  is  susceptible  of  the 
construction  which  the  complainant  seeks  to  place  upon  it.  The  evi- 
dence which  we  have  quoted  shows  that  it  was  not  until  after  the 
larger  machine,  better  constructed  mechanically,  had  been  built  in  pur- 
suance of  the  principles  upon  which  his  machine  was  constructed  that 
he  threw  aside  the  original  machine.  The  machine  produced,  in  so 
far  as  the  principle  is  concerned,  is  a  perfect  reproduction  of  the  orig- 
inal Ben  Hicks  machine.  The  witness  Myrick,  who  purchased  the 
original  Ben  Hicks  machine,  among  other  things,  testified  as  follows: 

"Q.  At  the  time  you  bought  this  machine  from  Ben  Hicks  was  it  workable? 
A.  He  was  picking  peanuts  with  it  the  day  I  bought  it.  Q.  Did  you  see  it 
work?  A.  I  did.  Q.  How  long  did  you  watch  it  In  operation?  A.  Well,  as 
well  as  I  can  remember,  we  were  there  a  couple  of  honrs.  Q.  Was  it  doing 
food  work?  A.  Fine  as  I  ever  saw;  Q.  How  was  it  operated?  A.  By  horse 
power." 
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[3]  There  Is  no  evidence  to  indicate  that  the  Ben  Hicks  machine 
was  an  abandoned  experiment.  He  secured  the  patent  for  the  same, 
and  we  think  this  clearly  indicated  a  purpose  to  retain  rather  than 
to  abandon  a  scheme  which  he  had  evolved  for  a  peanut  picking  ma- 
chine. 

In  the  case  of  Ide  v.  Trorlicht  Duncker  &  Renard  Carpet  Co.  et  al., 
115  Fed.  137,  53  C.  C.  A.  341,  the  court  said: 

"Clear  evidence  of  an  Intention  to  dedicate  an  improTement  to  the  public 
Is  Indispensable  to  eetabllsli  an  abandonment." 

The  fixed  Law  of  Patents  (Macomber)  p.  2,  states: 

"Since  abandonment  is  a  forfeiture  whicti  places  a  right  beyond  possible 
recall,  and  since  courts  do  not  favor  forfeitures,  the  evidence  must  be  clear 
and  convincing  beyond  doubt." 

"Abandonment  is  never  presnmed.  On  the  contrary,  the  presumption  ia 
against  abandonmeot,  and  the  burden  is  upon  the  one  asserting  it  to  prove  it 
beyond  reasonable  doubt.  The  issue  of  letters  patent  is  prima  fade  evidence 
that  there  has  been  no  abandonment."    30  Cyc.  872. 

"Where  a  defendant  has  shown  Icnowledge  and  use  of  the  Invention  prior  to 
the  patent,  the  burden  of  proving  a  still  prior  invention  Is  thrown  on  the 
plaintiff."    30  Cyc.  842. 

It  should  also  be  borne  in  mind  that,  where  it  appears,  as  it  does  in 
this  instance,  that  one  has  established  his  right  to  a  working  machine 
which  has  been  constructed  afld  put  into  successful  operation,  even  if 
abandonment  by  him  should  be  shown,  such  abandonment  would  op- 
erate as  a  release  of  his  right  to  the  public,  and  such  invention,  being 
vested  in  the  public  for  its  use,  would  not  be  patentable.  Of  course, 
if  such  prior  use  was  only  for  experimental  purposes,  then  the  rule 
would  be  different,  but  such  is  not  the  case  in  this  instance.  In  the  case 
of  Swain  v.  Holyoke  Machine  Co.,  109  Fed.  159,  48  C.  C.  A.  265,  the 
court  said: 

"And,  where  It  appears  that  there  has  been  a  public  use  •  •  *  mor* 
than  two  years  l)efore  the  application,  the  burden  is  thrown  upon  the  patentee 
to  establish  by  full,  clear,  and  convincing  proofs  that  such  use  *  *  *  was 
principally  and  primarily  for  experimental  purposes." 

We  have  carefully  considered  the  authorities  relied  upon  by  counsel 
for  complainant,  but  think  they  are  easily  distinguished  from  the  cases 
which  govern  in  this  instance. 

[4]  In  this  instance  public  use  for  more  than  two  years  has  been 
established,  as  we  think,  beyond  a  reasonable  doubt.  Therefore  the 
burden  of  proof  shifts  to  the  complainant,  but  we  fail  to  find  any  evi- 
dence tending  to  show  that  the  Ben  Hicks  machine  was  not  an  original 
machine,  or  that  it  was  not  used  as  shown  by  defendant's  testimony, 
nor  do  we  find  any  evidence  which  might  be  properly  treated  as  an 
attack  upon  the  veracity  of  defendant's  witnesses.  The  complainant 
insists  that  the  construction  of  the  Ben  Hicks  machine  was  crude,  and 
therefore  did  not  rise  to  the  dignity  of  an  invention.  Of  course,  this 
machine  was  not  perfect  from  a  mechanical  viewpoint,  owing  to  the 
lack  of  facilities  under  which  Hicks  labored  at  the  time  he  constructed 
it,  but  it  is  well  established  that  mechanical  perfection  is  not  necessary 
to  sustain  an  invention,  provided  the  machine  invented  discloses  the 
principles  upon  which  it  may  be  practically  operated. 
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"A  perfect  Invention  doesnot  necessarily  mean  a  perfectly  constructed  ma- 
chine, but  one  so  constructed  as  to  embody  all  of  tbe  essential  elements  of  the 
Invention  In  a  form  that  would  make  them  practical  and  operative  so  as  to 
accomplish  the  result  in  a  practical  way."   30  Cyc  875. 

It  is  insisted  by  defendant  that  the  failure  of  Benthalt  to  file  an  af- 
fidavit in  support  of  his  application  for  patent  No.  890,401  is  fatal  to 
his  patent,  and  that  the  failure  to  file  in  the  Patent  Office  a  proper  de- 
scription of  the  best  mode  of  operating  his  machine  is  fatal ;  it  ap- 
pearing that  the  mode  disclosed  describes  an  inoperative  machine,  and 
that  the  patented  machine  discloses  no  invention.  While  there  is  much 
force  in  these  respective  contentions,  we  do  not  deem  it  necessary  to 
enter  into  a  discussion  of  the  same,  inasmuch  as  the  previous  use,  we 
think,  of  the  Ben  Hicks  machine  for  more  than  two  years  prior  to  the 
date  of  tbe  application  for  complainant's  patent,  has  been  clearly  estab- 
lished. 

[5]  The  Ferguson  &  BenthaH  patent.  No.  808,442,  is  for  a  patent 
picker,  and  the  defendant  is  charged  with  the  infringement  of  claim 
1  of  this  patent,  which  is  in  the  following  language : 

"(1)  A  picking  machine  for  picking  nuts,  etc.,  from  tbe  vines,  consisting  of 
a  stationary  picking  screen  for  catching  and  holding  tbe  nuts,  combined  with 
a  carrier  belt  for  dragging  tbe  vines  over  the  screen,  and  a  stirring  device 
consisting  of  a  horizontally  reciprocating  frame  with  downwardly  projecting 
spring  fingers  arranged  above  tbe  carrier  belt  to  spread  the  vines  and  wortc 
tbe  nuts  through  the  screen."  * 

The  complainant  based  its  claim  of  infringement  upon  the  horizontal- 
ly reciprocating  frame,  and  the  defendant  insists  that  the  complainant 
is  barred  by :  (a)  Prior  use ;  (b)  erroneous  grant  of  patent ;  (c)  prior 
art. 

The  defendant's  machine  built  in  accordance  with  the  construction 
of  the  Ben  Hicks  machine  had,  among  other  things,  movable  agitators, 
which,  when  in  operation,  moved  longitudinally  on  the  top  of  the  ma- 
chine, while  the  Ferguson-Benthall  patent  had  movable  agitators  mov- 
ing horizontally  and  crosswise  the  machine.  In  support  of  the  con- 
tention that  the  Hicks  machine  contained  a  longitudinal  movable  picker 
and  was  constructed  in  1901  the  defendant  introduced  a  number  of 
witnesses.  Mr.  Pope  testified  that  the  first  picking  machine  of  which 
he  had  any  knowledge  was  the  machine  made  by  a  colored  man  named 
Ben  Hicks,  and  Hicks,  among  other  things,  testified  that  a  machine  that 
he  built  in  1900  had  agitator  boards  upon  it.  Hicks,  when  asked  if 
there  was  anything  that  moved  in  the  top  of  the  machine,  said : 

"A.  Dat  moved  In  the  top  of  the  machine?  Yes,  sir;  yes,  sir;  It  did.  Had 
two  boards  with  teeth  in  'em,  moved  by  centric  wheels  (shows  with  hts  hands 
alternating  movement,  backward  and  forward).  Q.  Are  you  sure  that  the 
machine  In  1900  bad  these  boards  on  It  tbat  moved  backward  and  forward? 
A.  Yes,  sir." 

John  White,  another  witness,  who  helped  Hicks  build  the  machine, 
fully  corroborated  his  testimony  in  this  respect.  Among  other  things, 
he  said : 

"Well,  tbe  stemmer  and  the  fan  moved  with  a  belt  running  over  those  cogs 
there  that  mn  toth  of  the  concerns  and  then  with  a  piece  of  wood  on  the  out- 
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8lde  that  vi-ent  to  the  fan  shaft  to  the  stemmer.  Now,  the  top  there  (Indicates 
with  his  thumb  over  his  sbonlder  Defendant's  Exhibit,  Ben  Hicks'  Machine, 
El)  two  hoards  worldng  that  way  (Indicating  by  his  bands  backward  and  foi^ 
ward  motion)  zigzag.  Those  boards  tore  the  vines  to  pieces  by  ha?liig  nails 
through  them.    That's  about  all  I  know  about  that." 

Witness  Faircloth  testified  that  he  saw  the  machine,  and  that  it  had 
an  agitating  mechanism  on  top  of  it.  The  witness  Johnson  also  de- 
scribed the  construction  of  the  movable  agitator  boards  on  the  top  of 
the  machine,  and  said  that  it  was  turned  by  a  crank ;  that  nails  were 
driven  through  the  boards  on  top  of  the  machine  and  worked  in  a  zig- 
zag motion  (indicating  back  and  forth  movement  of  the  hands),  tear- 
ing tlie  vines  to  pieces,  dropping  the  peanuts  on  the  canvas  belting,  tlie 
canvas  belting  delivering  the  peanuts  in  the  stemming  trough.  Scott, 
another  witness,  testified  as  follows : 

"Q.  You  say  that  your  attention  was  attracted  by  a  noise;  do  you  mean 
that  when  you  went  orer  to  Ben  Hicks'  house  the  peanut  picker  and  stemmer 
was  In  operation?  A.  Yes,  sir.  Q.  Please  tell  us  about  the  operation  of  this 
machine  that  you  saw  at  that  time,  and  tell  us  about  the  movements  of  the 
various  parts  while  It  was  operating.  A.  The  first  thing  that  I  noticed  on 
the  top  of  the  machine  there  was  two  boards  that  went  in  this  way  zigzag 
(indicating  with  hands  back  and  forth  motion),  and  also  that  the  peanuts^ 
would  fall  from  the  vines  down  on  something  that  looked  like  a  canvas 
belt.    •    •    ••' 

The  most  of  these  witnesses  testified  that  they  saw  the  Ben  Hicks 
machine,  containing  these  boards,  as  early  as  1901.  We  think  that  this 
testimony  establishes  the  fact  that  Ben  Hicks  was  using  a  machine 
identical  with  the  exhibit  offered  by  defendant  anterior  to  1902,  and 
the  testimony  clearly  shows  that  such  machine  was  equipped  with  the 
movable  agitators,  as  hereinbefore  described.  The  fact  that  the  de- 
fendant adhered  to  the  principles  of  the  Ben  Hicks  machine  in  the  con- 
struction of  its  machine  clearly  negatives  the  idea  that  it  was  its  inten- 
tion to  copy  the  device  contained  in  the  complainant's  machine,  and  it 
should  also  be  remembered  that  the  defendant  had  purchased  the  Ben 
Hicks  patent  for  a  machine  which  had  been  built  in  1901,  which,  in  our 
opinion,  strongly  corroborates  the  statement  of  defendant  that  it  was 
not  its  purpose  or  intention  to  appropriate  to  its  own  use  any  right  that 
might  have  been  acquired  by  the  complainant  under  its  patent.  From 
what  we  have  stated  we  think  the  evidence  clearly  establishes  the  fact 
that  the  Ben  Hicks  machine,  involving  the  same  principles  contained 
in  complainant's  machine,  was  in  practical  use  for  more  than  two  years 
prior  to  the  granting  of  a  patent  to  complainant,  and  that,  therefore, 
the  court  below  erred  in  holding  that  the  Ferguson-Benthall  patent 
was  not  anticipated  and  invalidated  because  of  the  prior  construction 
and  use  of  the  Ben  Hicks  machine. 

The  defendant  also  insists  that  the  Ferguson-Benthall  patent  is  in- 
valid by  reason  of  prior  art ;  in  other  words,  that  there  are  many  ma- 
chines on  record  in  the  Patent  Office  constructed  upon  the  same  princi- 
ple as  the  Ferguson-Benthall  patent,  chief  among  these  being  what 
is  known  as  the  Crocker  patent,  No.  97,364,  granted  November  30, 
1869.    Mr.  Foster,  who  was  introduced  by  defendant  as  an  expert. 
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among  other  things,  testified  that  he  found  all  the  elements  of  the 
claim  in  suit  in  the  Crocker  patent,  as  appears  in  the  following  paral- 
lels: 

Fergoson-Benthall  Faten$;  No.  Crocker  Patent,  97,364. 

808,442.    Claim  1. 

A  picking  macUne  for  picking  nuts,  A  picking  machine  for  picking  nuts, 
etc.,  from  the  vines  consisting  of —       etc.,  from  the  vines  consisting  of — 

1.  A  stationary  picking  screen:  (a)  1.  A  stationary  picking  screen:  (a) 
For  catching  and  holding  the  nuts.         For  catching  and  holding  the  nuts. 

2.  A  carrier  belt:  (a)  For  dragging  2.  A  carrier  belt:  (a)  For  dragging 
the  vines  over  the  screen.  the  vines  over  thei  .screen. 

3.  A  stirring  device  consisting  of:  8.  A  device  arranged  above  the  car- 
(a)  A  horizontally  reciprocating  frame  rter  belt  that  thins  out  the  vines  t6 
with  downwardly  projecting  spring  permit  the  nuts  to  fall  through  the 
fingers,    arranged    above   the   carrier  screen. 

belt  to  spread  the  nuts  through  the 
screen. 

It  is  apparent  to  even  a  casual  observer  that,  with  the  exception  of 
the  horizontally  reciprocating  frame,  the  claims  of  the  Crocker  patent 
are  identical  with  the  Ferguson-Benthall  patent. 

A  number  of  other  patents  are  relied  upon  to  sustain  the  contention 
that  the  Ferguson-'Benthall  patent  is  invalid  by  reason  of  the  prior  art, 
but  we  do  not  deem  it  necessary  to  enter  into  an  extended  'discussion 
of  this  phase  of  the  question,  feeling  as  we  do  that  for  the  reasons  stat- 
ed the  decree  of  the  court  below  should  be  reversed. 


DEBNAM  et  al.  v.  BENTHALL  MACH.  CO.,  Ina* 
(Circuit  Court  of  Appeals,  Fourth  Circuit.    November  2S,  1916.) 
No.  1441. 

1.  Patents  ®=>328 — ^Vauditt — Pbanut  Pickino  Machiitk, 

The  Ferguson  &  Bentball  patent,  No.  808,442,  for  a  peanut  picking 
machine,  held  void  for  lock  of  Invention  in  view  of  the  prior  art,  and 
also  for  prior  public  use  of  the  Ben.  fitcks  machine  for  more  than  two 
years;   also  heli  not  infringed,  conceding  its  validity. 

2.  PaT«ST8  «=»238 — iNFBINOEMENT — OMISSION   OF  Pa&TS. 

A  machine  which  omits  one  of  the  elements  of  the  combination  in  a 
patented  machine  without  the  substitution  of  a  mechanical  equivalent 
does  not  Infringe  the  patent. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  J  876.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern, 
District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Jr.,  Judge. 

Suit  in  equity  by  the  Benthall  Machine  Company,  Incorporated, 
against  Thomas  H.  Debnam  and  Walter  C.  Ferguson,  otherwise  known 
as  the  Ferguson  Manufacturing  Company.  Decree  for  complainant, 
and  defendants  appeal.    Reversed. 

For  opinion  below,  see  222  Fed.  918. 

4=»Por  oUier  casa  sea  nttt*  topic  A  KEY-NUMBES  In  aU  Key-Numbarad  Digests  &  Indexe*, 
^Rehearing  denied  February  28,  1917. 
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Menalcus  Lankford,  of  Norfolk,  Va.,  Lee  Britt,  of  Suffolk,  Va., 
and  Harry  K.  Wolcott,  of  Norfolk,  Va.  (Wolcott,  Wolcctt,  Lankford 
&  Kear,  of  Norfolk,  Va.,  on  the  brief),  for  appellants. 

T.  Hart  Anderson,  of  New  York  City  (Muon  &  Munn,  of  New  York 
City,  and  Tazewell  Taylor,  of  Norfolk,  Va.,  on  the  brief)  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  The  appellee  will  be  referred  to  as 
complainant,  and  the  appellants  as  defendants,  such  being  the  respec- 
tive positions  occupied  by  the  parties  in  the  court  below. 

The  complainant,  the  Benthall  Machine  Company,  a  corporation  do- 
ing business  in  the  city  of  Suffolk,  Va.,  instituted  suit  in  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Virginia  against 
the  Fergfuson  Manufacturing  Company.  The  bill  alleges  infringement 
of  certain  claims  of  its  peanut  picking  and  stemming  patent  combined 
in  a  machine  known  as  the  Benthall  machine.  The  court  below  in  its 
decree  perpetually  enjoined  the  defendants  from  "using  or  selling  any 
peanut  picking  and  stemming  machines  embodying  the  inventions  of 
said  letters  patent  No.  808,442,  as  to  claims  2,  4,  and  5,  and  No. 
890,401,  a«  to  claims  1  and  3,  or  either  of  them,  or  from  in  any  way 
disposing  of  any  such  machines  containing  said  infringing  constructions 
which  they  may  now  have  pn  hand  to  others."  The  case  comes  here  on 
appeal  under  section  129  of  the  Judicial  Code  (Act  March  3,  1911,  c. 
231,  36  Stat.  1134  [Comp.  St.  1913,  §  1121]). 

Inasmuch  as  this  court  has  already  disposed  of  the  questions  raised 
in  this- controversy  as  respects  claims  1  and  3  of  patent  No.  890,401 
at  this  term  of  the  court  in  the  case  of  Virginia-Carolina  Peanut  Pick- 
er Company,  Incorporated,  v.  Benthall  Machine  Company,  Incorporat- 
ed, 241  Fed.  89, C.  C.  A. ,  adversely  to  the  contention  of  com- 
plainant, we  do  not  deem  it  necessary  to  enter  intp  a  discussion  of  the 
same  further  than  to  say  that  for  the  reasons  stated  in  that  case  we 
think  the  court  below  was  in  error.  Having  discussed  the  claims  of  the 
respective  parties  at  great  length  in  the  case  relating  to  these  patents 
decided  at  this  term,  we  fear  that  in  the  discussion  of  questions  in- 
volved in  this  case  we  may  subject  ourselves  to  the  charge  of  repetition. 
However,  we  hope  to  avoid  this  as  much  as  possible. 

[1]  It  is  insisted  that  Ferguson  and  Benthall  are  not  pioneers 
in  the  use  of — 

"a  picking  screen,  a  conveyor  moving  over  the  picking  screen,  and  a  retarding 
device  al>ove  the  picking  screen  to  pick  peanuts." 

It  is  further  insisted  that  a  similar  device  is  shown  in  what  is  known 
as  the  Crocker  patent.  No.  97,364.  This  machine  is  described  by  the 
inventor  in  the  following  language : 

"The  object  of  this  invention  is  to  provide  a  simple  and  efficient  machine 
for  separating  peanuts  from  the  vines ;  also  to  separate  them  from  the  cbaS, 
light  and  faulty  peas,  and  to  rub  and  scour  the  sheHs." 
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This  patent  was  granted  on  the  30th  day  of  November,  1869.  The 
witness  Foster  analyzes  claim  2  of  the  Ferguson- Benthall  patent,  and 
makes  a  comparison  as  follows: 

Fergason-Benttaall  Patent,  808,442.  Crocker  Patent,  97,364. 

Claim  2. 

1.  A  stirring  device  conststinK  of  a  1.  A  thinning  and  distributing 
frame  bearing  downwardly  projecting  frame,  E. 

flngera. 

2.  A  sabjacent  picking  screeb.  2.  A  subjacent  carrier,  0. 

8.  A  subjacent  picking  screen,  H, 
4.  Means   for   imparting   a   lateral       4.  (The  distributing  frame,  E,  Is  sta- 
motlon  to  the  stirring  device.  tionary.) 

A  careful  consideration  of  these  claims  leads  us  to  the  conclusion 
that  there  is  only  one  distinction  between  these  two  patents,  to  wit,  the 
Ferguson-Benthall  patent  is  so  constructed  as  to  impart  a  lateral  motion 
to  the  stirring  device,  while,  on  the  other  hand,  in  the  construction  of 
the  Crocker  patent  there  is  used  a  stationary  distributing  frame,  the 
function  of  each  being  precisely  the  same. 

It  appears  from  the  evidence  that  agitators  used  for  the  purpose  of 
stirring  and  shifting  grain  and  other  material  were  common  in  the 
prior  art  many  years  anterior  to  the  date  of  the  issuance  of  the  Fergu- 
son-Benthall patent,  and  it  is  equally  true  that  agitators  were  used  in 
patent  peanut  picking  machines  for  separating  the  vines  many  years 
before  the  patent  in  suit  was  granted. 

Our  attention  has  been  called  to  what  is  known  as  the  Filbrun  pat- 
ent. No.  8,653,  which  shows  a  plurality  of  springed  fingers  for  spread- 
ing chaff  and  grain  over  the  sieve  of  a  fanning  mill.  Indeed,  this 
comes  within  the  knowledge  of  eveij  one  who  has  had  experience  on 
the  farm.    In  describing  his  patent  Filbrun  states ; 

"When  the  machine  is  in  operation,  the  shoe  is  moved  horizontally  and  lat- 
erally with  a  rapid  motion.  •  •  •  This  motion  Is  communicated  to  all  the 
fingers  alike  and  the  fingers  being  in  a  horizontal  position  over  the  riddle  to 
remove  the  grain  and  chaff  from  the  shoe.  The  whole  is  spread  over  the  rid- 
dle equally,  instead  of  being  removed  in  banches  as  is  the  case  of  fanning 
mills  without  this  attachmeuL" 

It  further  appears  that  the  Crocker  patent.  No.  502,619,  as  shown  in 
the  evidence  offered  by  defendant,  is  a  peanut  picking  machine  con- 
taining a  movable  agitator  equipped  with  downwardly  projecting  fin- 
gers to  be  used  in  stirring  up  the  vines  so  as  to  cause  the  peanuts  to 
drop  through  the  grating.  The  patentee  in  describing  this  machine 
says: 

"In  operation  the  rake  bars  are  advanced  along  over  the  grating  while  in 
lowered  position  and  drawn  back  when  In  elevated  position,  the  result  being 
to  move  the  vines  out  toward  the  rear,  which  movement  is  somewhat  facili- 
tated by  arrangiiig  the  upper  bars  of  the  grating  longitudinally,  as  before  de- 
scribed. To  further  facilitate  the  moving  of  the  vines,  and  also  to  assist  in 
stlrrliig  the  same  up  to  effectually  guard  against  any  loose  peanuts  being  car- 
ried out  by  the  vines,  the  teeth  are  curved  toward  the  rear  as  shown." 

A  careful  reading  of  this  claim  inevitably  leads  one  to  the  conclusion 
that  its  function  is  precisely  the  same  as  that  of  the  Ferguson-Ben- 
thall machine.    . 
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Our  attention  is  also  called  to  another  peanut  picking  machine  where 
a  stirring  device  is  based  upon  the  same  principle  as  the  Ferguson- 
Benthall  machine.  This  is  known  as  the  Camochan  patent.  No. 
717,345.  The  witness  Foster  has  compared  this  patent  with  that  of 
Ferguson- Benthall  as  follows: 

Ferguson-Benthall  Patent,  808,442.  Camochan  Patent,  717,345. 

Claim  2. 

1.  A  stirring  device  consisting  of  a  1.  A  stirring  device,  R,  comprising  a 
frame  bearing  downwardly  projecting  rotary  member  having  slats,  B. 
fingers. 

2.  A  subjacent  carrier.  2.  A  subjacent  carrier,  O. 

3.  A  subjacent  picking  screen.  3.  A  subjacent  picking  screen,  V. 

4.  Means  for  Imparting  a  lateral  4.  Means  for  imparting  a  rotary 
motion  to  the  stirring  device.  motion    to   the    stirring   device    (the 

belt,  S). 

The  method  employed  for  operating  the  Carnochan  patent  is  describ- 
ed as  follows : 

"As  the  vines  are  dragged  over  the  screen  by  the  conveyor  the  peas  or  beans 
drop  through  the  perforations  of  the  same,  while  the  vines  and  pods  are  dis- 
charged over  the  tall  end  thereof.  In  order  to  cause  any  detached  peas  or 
beans  which  may  lodge  in  the  \-lnes  to  be  shaken  out  of  the  same  and  dis- 
charged through  the  screen,  an  agitating  mechanism  is  provided  which  prefer- 
ably consists  of  a  number  of  rotary  tedders,  agitators  or  stirrers,  R,  arranged 
transversely  over  the  separating  screen  one  in  front  of  another.  »  ♦  • 
The  tedders  are  turned  so  that  their  lower  portions  move  In  a  direction  oppo- 
site to  that  of  the  conveyor.  This  causes  the  slats  of  the  tedders  to  lift  and 
toss  the  vines,  shaking  the  detached  peas  out  of  the  vines  and  upon  the 
screen." 

A  comparison  of  these  two  machines  shows  that  the  only  distinc- 
tion between  the  Ferguson-Benthall  patent  and  the  Carnochan  patent 
is  that  the  Camochan  patent  has  a  rotary  agitator,  while  the  Ferguson- 
Benthall  patent  contains  a  lateral  movable  stirring  device  with  down- 
wardly pointing  fingers.  It  was  evidently  intended  in  the  construction 
of  each  of  these  machines  to  provide  for  the  separation  of  the  vines. 
This  was  the  sole  purpose  in  view,  and  the  obj'ect  sought  to  be  accom- 
plished undoubtedly  emanated  in  the  brain  of  Carnochan,  and  any  at- 
tempt on  the  part  of  the  Ferguson-Benthall  patent  to  accomplish  this 
purpose  in  another  way  involves  mechanical  skill,  and  that  alone. 

The  construction  of  the  defendants'  machine  in  this  instance  is 
wholly  different  from  the  Benthall  patent.  The  picking  frame  consists 
of  a  rotary  drum  over  which  a  wire  with  diamond-shaped  meshes  is 
stretched.  There  is  a  stationary  fr^me  with  downward  projecting 
lingers  comprising  two-thirds  of  the  frame ;  its  function  being  to  tear 
and  separate  the  vines.  The  remaining  one-third  oscillates  laterally 
across  the  machine.  There  is  also  a  Y-shaped  frame  suspended  in 
•  the  center  of  the  drum,  and  at  each  end  of  the  same,  with  a  weight  at- 
tached to  the  bottom  of  the  Y,  and  the  two  arms  of  each  Y,  to  which 
is  attached  rods,  extending  up  until  they  almost  touch  the  wire  picking 
frame.  As  the  frame  revolves,  if  any  vine,  stick,  or  obstruction  comes 
through,  it  is  struck  by  this  rod  and  bent  tack  into  die  wire  mesh ;  the 
weight  at  the  bottom  of  the  Y  serving  to  increase  the  tension  until  it 
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is  cut  off.    The  complainant  insists  that  this  Y-shaped  stripper  infring- 
es their  brush,  and  also  the  lateral  movement  of  the  picking  frame. 

The  witness  Foster,  among  other  things,  made  the  following  analy- 
sis of  claims  4  and  5 : 

(1)  A  carrier  for  the  vines. 

(2)  A  picking  screen  arranged  below  the  carrier  through  which  nuts 
may  drop  while  still  adhering  to  the  vines. 

(3)  A  movable  brush  below  the  screen  to  clean  the  same. 
Claim  5 : 

(1)  A  carrier  for  the  vines. 

(2)  A  picking  screen  arranged  below  the  carrier. 

(3)  A  movable  cleaner  below  the  screen. 

(4)  A  stirring  device  arranged  above  the  carrier  to  work  the  nuts 
through  the  screen. 

It  should  be  borne  in  mind  that  claim  4  of  the  Ferguson-Benthall 
patent  contemplates  that  the  screen  is  to  be  cleaned  below  by  a  mova- 
ble brush.  In  referring  to  this  phase  of  the  question  the  witness 
Brandenbui^  said : 

"Q.  Tbe  brushes  are  sbown  in  Xlg.  3  of  the  Ferguson  &  Bentball  patent  as 
being  In  direct  contact  with  the  picker  screen,  are  they  not?  A.  Apparently 
so;  yes.  Q.  Fi-om  your  prerlous  answer  I  therefore  take  it  that  the  move- 
ment of  the  brush  disclosed  in  the  Ferguson  and  Benthall  patent  is  opposite 
to  the  direction  of  tbe  movement  of  the  vines  relative  to  the  picking  screen, 
thereby  releasing  from  the  meshes  of  the  picking  screen  such  vines  and  trash 
as  might  be  cangbt  therein.    Am  I  correct  In  this  understanding?    A.  Yes." 

[2]  Is  there  any  relation  between  the  brush  and  the  wooden  stripper 
of  the  Ferguson-Benthall  Manufacturing  Company's  machine?  In  de- 
termining as  to  whether  there  has  been  an  infringement  this  question 
becomes  very  important.  The  latter  machine,  as  we  have  stated,  has  a 
wooden  stripper,  but  no  movement  when  in  contact  with  an  obstruc- 
tion. Its  function  is  to  move  in  the  same  direction  the  vines  are  going 
or  passing,  which  results  in  pressing  obstructions  in  the  angle  of  the 
diamond-shaped  wire  mesh,  thereby  cutting  or  tearing  the  obstructions 
off  instead  of  brushing  them  into  the  wire  mesh,  while  the  purpose  of 
the  brush  would  be  to  remove  it  from  the  mesh.  Indeed,  this  is  the 
principal  function  of  the  brush  in  the  Ferguson-Benthall  patent,  but  it 
is  not  to  be  found  in  the  machine  of  defendant.  There  is  an  element 
in  an  old  combination  which  is  not  employed  by  the  complainant;  one 
essential  element  having  been  omitted  from  the  combination.  Under 
these  circumstances  there  is  no  infringement  of  the  same  by  the  de- 
fendant. 

In  the  case  of  Vance  v.  Campbell,  66  U.  S.  (1  Black)  427,  17  L.  Ed. 
168,  the  court  in  referring  to  tliis  point  said : 

"This  provision  [section  9,  c.  45,  Acts  18.37]  cannot  be  applied  to  the  present 
case;  for,  unless  the  combination  is  maintained,  tbe  \yhole  of  the  inrentluii 
falls." 

Also  in  the  case  of  Wicke  v.  Ostrum,  103  U.  S.  461,  26  L.  Ed.  409., 
the  court  said : 

"A  combination  of  •  •  •  elements,  not  the  equivalents  of  his,  would 
be  a  dltterent  machine,  and  consequently  not  an  Infringement.  *  •  •  By. 
hia  patent  be  ayPA'of  riated  to  hluueU  only  so  much  ot  the  field  of  Inveutiou 
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which  his  Idea  embraced  as    *    *    *    the  machine  described  In  his  specifica- 
tlou  and  claimed  In  his  application." 

The  Supreme  Court  of  the  United  States  in  the  cases  of  Gage  v. 
Herring,  107  U.  S.  640,  2  Sup.  Ct.  819,  27  L.  Ed.  601,  and  Case  v. 
Brown,  69  U.  S.  (2  Wall.)  320,  17  I*  Ed.  817,  announced  the  same  rule. 

It  appearii^  as  it  does  that  the  brush  i§  intended  to  accomplish  a 
different  result  from  that  of  the  wooden  stripper  of  the  Ferguson- 
Benthall  machine,  and  that  defendant  has  not  used  such  instrumentali- 
ty, we  are  impelled  to  the  conclusion  that  there  has  been  no  infringe- 
ment. 

It  is  contended  by  defendant  that  the  prior  use  of  the  Ben  Hicks  ma- 
chine, constructed  in  1901  and  used  successfully  until  1908,  renders  the 
Fer^son-Benthall  patent  invalid.  What  we  said  in  the  case  of  Vir- 
ginia-Carolina Peanut  Picker  Company  v.  Benthall  Machine  Company 
applies  with  equal  force  to  the  case  at  bar.  The  evidence  bearing  upon 
this  point  is  identical  and  as  we  held  in  that  case  conclusively  settles 
this  point.  Therefore  it  would  be  a  work  of  supererogation  to  again 
enter  into  a  discussion  of  this  point. 

For  the  reasons  above  stated,  the  decree  of  the  lower  court  is  re- 
versed, and  the  case  will  be  remanded  to  that  court  for  further  pro- 
ceedings in  accordance  with  the  views  herein  expressed. 

Reversed. 


PHILAPBTiPHIA  RtJBBBR  WORKS  CO.  v.  PORTAGE  RT7BBB3R  OO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  12,  1917.) 

No.  2846. 

1.  Patents  «=>229 — Infsinoeuent — Pbocess  Patents. 

The  rule  applicable  to  mechanical  patents  for  combinations  also  applies 
to  process  patents,  and  unless  a  defendant  uses  all  the  steps  in  the  pro- 
cess, or  an  equivalent  therefor,  he  does  not  infringe. 

[Ed.  Mote.— For  other  cases,  see  Patents,  Cent.  Dig.  Si  366,  808.] 

2.  Patents  <^=>169 — IwFSiNGEMEifT — IiTMitatiowb  in  Claims. 

The  patent  Is  the  measure  of  the  monopoly,  and  the  public  has  a  right 
to  act  in  reliance  on  any  clear  and  expressed  limitations  contained  in  the 
grant,  although,  if  the  limitations  are  voluntary  and  unnecessary,  the  ten- 
dency of  the  courts  Is  to  Interpret  them  liberally  in  favor  of  the  patentee. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  {  241.] 

3.  Patents    €=>328 — iNFBiNOBifBNT — Process    or    Devulcanizino    Rdbbkb 

Waste. 

The  Marks  patent,  No.  635,141,  for  a  process  of  reclaiming  rubber  from 
vulcanized  rubber  waste,  construed,  and  lielA  ndt  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio;   John  H.  Clarke,  Judge. 

Suit  in  equity  by  the  Philadelphia  Rubber  Works  Company  against 
the  Portage  Rubber  Company.  Decree  for  defendant,  and  complain- 
ant appeals.    Modified  and  affirmed. 

For  opinion  below,  see  227  Fed.  623. 

4s>Por  other  cuea  im  lama  topic  *  KET-NUMBSR  In  kll  Ka]r-Numb«r«d  DlgasU  *  Indtzas 

Digitized  by ' 


/Google 


PHILADELPHIA  BUBBBB  W.  CO.  T.  POBTAQE  BUBBBR  CO.        109 

Charles  Neave,  of  New  York  City,  for  appellant. 
F.  J.  Wing,  of  Cleveland,  Ohio,  for  appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
SESSIONS,  District  Judge. 

PER  CURIAM.  This  is  an  appeal  from  a  decree  adjudging  a  pat- 
ent to  be  void  for  want  of  invention.  The  patent  in  suit.  No.  635,141, 
was  issued  to  Arthur  H.  Marks  October  17,  1899,  for  a  "process  of 
reclaiming  rubber  from  vulcanized  rubber  waste,"  and,  through  mesne 
conveyances,  was  on  May  11,  1911,  assigned  to  appellant.  The  bill  of 
complaint  is  in  the  usual  form,  and  was  filed  April  13,  1912 ;  but,  the 
patent  having  since  expired,  the  only  relief  open,  to  the  appellant  is 
admittedly  an  accounting.  The  answer  denies  both  novelty  and  in- 
fringement, and  avers  that  the  specification  was  "made  to  contain  less 
than  the  whole  truth  relative  to"  the  patentee's  "alleged  invention  and 
-discovery,"  in  that  the  patentee  failed  to  disclose  in  his  specification 
"that  his  alleg^  improvement  was  simply  a  change  in  the  degree  of 
temperature  and  the  time  of  subjection  to  such  temperature  from  that 
which  had  been  long  known  in  the  art."  The  opinion  below  is  re- 
ported in  227  Fed.  623.*  It  is  to  be  observed  that,  shortly  after  the 
present  Mr.  Justice  Clarke  announced  the  opinion,  the  patent  was  held 
by  Judge  Hazel  to  be  valid  and  infringed  (Philadelphia  Rubber  Works 
Co.  V.  U.  S.  Robber  Reclaiming  Works  [D.  C]  225  Fed.  789),  and 
that  the  decree  was  affirmed  (229  Fed.  150,  143  C.  C.  A.  426  [C.  C. 
A.  2]).  Although  the  decree  below  is  opposed  to  the  decree  en- 
tered and  affirmed  in  the  Second  circuit  as  respects  the  validity  of  the 
patent,  yet  the  facts  here  disclosed  differ  from  the  facts  there  shown 
concerning  infringement.  In  the  view  we  take  of  the  claim  allowed 
and  the  question  of  infringement,  it  is  not  necessary  to  pass  upon  the 
validity  of  the  patent. 

The  object  of  the  invention  is  stated  in  the  specification  to'  be: 

"The  devulcanization  of  the  rubber  ia  vulcanized  rubber  waste  and  the  re- 
claiming of  such  rubber  in  a  condition  capable  of  t>elng  used  for  the  various 
puiXMses  for  which  fresh  rubber  is  used  and  of  being  revulcanized." 

The  invention  is  thus  described  in  the  specification : 

"The  invention  ccmslsta  la  subjecting  the  ground  rubber  waste,  when  sub- 
merged In  a  dUute  alkaline  solution — as,  for  example,  a  3.  per  cent,  solution 
of  caustic  soda — ^to  the  action  of  great  heat,  say  from  344°  to  370°  £^hrenhelt, 
more  or  less,  for  20  hours,  more  or  less,  under  conditions  which  prevent  the 
«Taporatiou  of  any  considerable  quantity  of  the  solution." 

I  It  there  appears  tliat  the  learned  trial  Judge  was  for  a  time  concerned 
with  an  inquiry  into  whether  the  patent  was  void  for  fraud  practiced  In 
obtaining  it.  2217  Fed.  620.  But  that  feature  of  the  case  need  not  be  consld- 
«red,  for  (1)  the  evidence  was  regarded  as  Insufficient  to  Justify  a  finding  of 
fraud,  and  (2)  the  United  States  alone  can  maintain  a  bill  to  annul  a  patent 
on  the  ground  of  fraud  practiced  in  its  procurement.  Briggs  v.  United  Shoe 
Oow,  239  D.  8.  48,  SO,  86  Sup.  Ct  8^  60  I<.  Ed.  ISUi,  and  dtattons. 


Digitized  by 


Google 


110  241  FEDERAL  BEPORTBR 

I 

The  specification  states  reasons  for  substantial  adherence  to  the  pro- 
cess and  describes  apparatus  designed  to  carry  it  out.  The  only  claim 
allowed  is  as  follows : 

"Tbe  described  process  for  devulcanizlng  rubber  waste  wbicb  consists  In 
submerging  the  finely  ground  rubber  waste  in  a  dilute  alkaline  solution  in  a 
sealed  vessel,  in  heating  the  contents  ot  tbe  vessel  to  a  temperature  of  844° 
Fahrenheit  more  or  less  substantially  as  speclUed,  and  in  maintaining  said 
temperature  for  20  hours  more  or  less  substantially  as  specified." 

[1]  This  claim  in  both  form  and  essence  calls  for  a  single  and  con- 
tinuous process,  though  its  execution  involves  four  steps  or  elements : 
(a)  Using  a  dilute  alkaline  solution ;  (b)  having  the  vessel  sealed ;  (c) 
applying  heat  at  344°  ;  and  (d)  maintaining  this  temperature  for  twen- 
ty hours.  It  is  worked  put  in  Royer  v.  Coupe,  146  U.  S.  524,  13  Sup. 
Ct.  166,  36  L.-  Ed.  1073,  that  the  same  principle  is  applied  to  a  pro- 
cess as  to  a  mechanical  patent — that  is  to  say,  each  step  in  the  process 
corresponds  to  each  element  in  the  mechanism,  and,  unless  the  de- 
fendant uses  all  the  steps  or  all  the  elements,  he  does  not  infringe. 
The  same  rule  of  equivalency  applies,  and  if  the  defendant  omits  one 
step,  but  uses  an  equivalent  therefor,  he  does  not  escape  infringement. 
However,  the  question  of  equivalency  will  usually  be  chemical,  and 
not  mechanical.  These  principles  seem  to  be  taken  for  granted  in 
cases  invxjlving  process  patents,  and  we  do  not  find  an3rthing  to  the 
contrary. 

Where  chemical  changes  involved  are  to  be  brought  about  by  heat, 
it  is,  of  course,  true  that  the  degree  of  temperature  and  the  time  of 
exposure  are  material  and  not  immaterial  features.  Three  hundred 
degrees  will  bring  about  certain  instances  of  breaking  down,  600°  will 
bring  about  others,  but  the  600°  may  neutralize  or  destroy  results 
caused  by  the  300°.  The  difference  is  not  a  matter  of  degree  merely 
—or  at  least  it  may  not  be,  and  usually  is  not  So  as  to  time.  It 
seems  true  enough  that  if  exposure  for  5  hours  would  break  down 
part  of  the  material  being  treated,  exposure  for  10  hours  should  do 
twice  as  much ;  but  this  may  not  be  true  at  all.  The  second  5  hours' 
exposure  proceeds  under  different  conditions  because  of  the  effect  of 
the  first  5  hours,  and  so  the  second  5  hours  may  accomplish  nothing. 
On  the  other  hand,  the  first  5  hours  may  serve  only  a  preparatory 
purpose,  and  the  entire  chemical  change  may  be  accomplished  in  the 
second  5  hours. 

[2]  Pursuing  the  analogy  to  mechanical  patents,  it  would  seem  that 
exposure  to  heat  is  the  primary  thing,  just  as  the  mechanical  element 
is,  and  the  limitations  as  to  degree  and  time  in  the  process  correspond 
to  the  limitations  as  to  shape,  size,  or  location  in  the  mechanical  com- 
bination. If  these  limitations  as  to  shape,  size,  and  location  are  es- 
sential to  the  new  result  reached,  they  form  a  necessary  part  of  the 
invention;  but,  whether  necessary  or  not,  they  cannot  be  disregarded 
if  they  have  been  inserted  to  meet  the  demands  of  the  Patent  Office, 
or  if  they  have  been  deliberately  and  with  industry  adopted,  even 
though  voluntarily.  The  reason,  of  course,  is  that  the  patent  is  the 
measure  of  the  monopoly.  The  public  has  a  right  to  act  in  reliance 
on  any  clear  and  expressed  limitations  contained  in  the  grant 
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Two  somewhat  different  methods  have  grown,  up  for  treating  these 
two  classes  of  limitations.  Where  the  Office  has  imposed  a  limitation 
as  a  condition  of  the  patent,  it  has  been  strictly  enforced,  just  as 
soon  as  the  true  meaning  of  it  was  ascertained;  but  with  reference 
to  unnecessary  and  voluntary  limitations,  whereby  the  patentee  gave 
away  part  of  his  invention,  the  tendency  has  been,  as  is  stated  in  Elec- 
tric Smelting  &'  A.  Co.  v.  Pittsburgh  Reduction  Co.,  125  Fed.  926, 
937,  60  C.  C.  A.  636  (C.  C.  A.  2) : 

"Even  If  unnecessary  and  unreasonable  limitations  are  Incorporated  In  the 
claims,  the  court  should  Interpret  them  liberally." 

We  have  applied  the  same  idea  by  saying  that,  if  these  unneces- 
sary limitations  are  ambiguous,  they  may  be  construed  to  preserve  the 
'invention;  but. if  they  are  clear,  so  that  there  is  no  room  for  con- 
struction, they  must  prevail.  The  limitation  to  20  hours  seems,  at 
first  glance,  to  be  of  the  imposed  dass — a  limitation  accepted  as  a 
condition  of  getting  the  patent.  The  second  original  claim  called  only 
for  "a  long  period."  This  was  rejected,  and  thereupon  the  applicant 
accepted  a  patent  based  only  on  the  original  third  claim,  which  con- 
tained the  20-hour  limitation  and  was  substantially  the  same  as  the 
amended  single  claim  which  was  allowed.  It  is  argued  that  the  dif- 
ference between  "a  long  period"  and  "20  hours"  was  not  involved  in 
any  reference  cited,  and  was  not  in  the  mind  of  the  examiner,  but 
that  the  rejection  was  on  broader  grounds,  which  would  cover,  as  it 
did,  the  original  third  claim  also,  and  that  the  allowance  of  the  third 
claim  was  practically  k  withdrawal  of  the  objection  which  the  exam- 
iner had  made.  It  is  then  said  that  the  patentee  is  estopped  only  to 
claim  that  construction  which  was  shown  by  the  reference  to  which 
he  yielded,  and  that  the  estoppel  does  not  go  against  a  broad  construc- 
tion of  his  abandoned  claim  in  other  respects.  However,  if  this  theory 
be  accepted  for  present  purposes,  the  utmost  that  plaintiff  can  take 
from  it  is  that  the  20-hour  limitation  was  a  voluntary  and  unneces- 
sary one,  leading  to  a  question  of  construction,  rather  than  an  imposed 
limitation,  leading  to  a  question  of  estoppel.  . 

Even  in  the  matter  of  construing  a  voluntary  limitation,  the  acquies- 
cence in  the  rejection  of  the  second  claim  remains  important  because 
it  shows  that  the  20-hour  limitation  was  not  merely  casual,  but  that 
the  exact  subject  was  before  the  applicant,  and  that  he  deliberately 
chose  the  limited  instead  of  the  broader  form  of  claim.  After  he  had 
convinced  the  examiner  that  the  invention  was  not  anticipated,  and 
that  he  was  entitled  to  the  patent  for  whatever  his  real  invention  was, 
he  had  put  squarely  before  him  the  question :  "Shall  I  insist  upon  tlie 
claim  referring  only  to  'a  long  period'  and  so  be  able  to  reach  any  in- 
fringer who  uses  my  process  for  a  time  long  enough  to  get  a  substan- 
tial part  of  my  results,  and  at  the  same  time  be  exposed  to  the  danger 
of  having  my  patent  declared  invjJid  if  that  claim  is  too  broad;  or  shall 
I  be  content  with  a  claim  confined  to  my  process  in  the  form  in  which 
I  have  developed  it  and  with  the  limitations  which  I  now  believe  es- 
sential to  success — thus  narrowing  the  scope  and  safe-guarding  the 
validity  of  the  patent?"  He  decided  to  adopt  the  second  plan ;  and  our 
attention  has  not  been  called  to  a  case  where  the  adoption  of  a  limita- 
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tion  which  later  developments  in  the  art  perhaps  showed  was  unneces- 
sary has  seemed  so  deliberately  and  carefully  made  as  here. 

It  is  reasonably  certain  that  in  adopting  the  second  plan  the  patentee 
was  moved  by  the  prior  art.  The  most  that  is  claimed  in  respect  of 
discovery  by  the  patentee  is  that  the  feature  of  his  process  on  which 
novelty  depends  is  the  use  of  caustic  soda  at  a  high- temperature  for 
the  purpose  of  softening  the  rubber.  'The  true  meaning  of  this,  as 
we  understand  the  testimony  tending  to  show  such  a  result,  is  that 
the  product  of  the  patented  process  is  more  pliable  and  so  more  avail- 
able for  commercial  re-use  than  the  products  of  the  old  processes. 
Whfen  we  consider  that  to  vulcanize  crude  rubber  is  to  harden  it,  and 
that  sulphur  is  the  agency  employed  for  that  purpose,  the  value  of  the 
softening  effect  so  ascribed  to  the  process  may.  be  fairly  estimated  by 
the  influence  the  process  has  upon  the  sulphur  contained  in  vulcanized 
rubber.  The  use  of  caustic  soda  at  a  temperature  considerably  above 
the  boHii^  point  will,  it  is  true,  remove  the  free  sulphur,  yet,  accord- 
ing to  the  weight  of  the  evidence,  it  will  not  remove  the  sulphur  which 
has  chemically  combined  with  the  crude  rubber  in  the  original  vulcan- 
izing process.  True,  one  of  plaintiff's  experts  testified  that  the  devul- 
canizing  effect  of  the  process  must,  not  that  it  in.  fact  does,  break  down 
the  chemical  union  of  rubber  and  sulphur;  but  we  do  not  think  he 
meant  to  say  more  than  that  the  sulphurized  rubber  molecules  are  by 
this  process  broken  and  so  reduced  in  size  and  increased  in  number. 
It  certainly  could  not  have  been  meant  that  the  chemical  union  is  de- 
stroyed, in  the  sense  that  the  sulphur  is  set  free  and  removed  by  the 
process,  for  the  expert  himself  testified,  "I  do  not  mean  that  the  rub- 
ber and  sulphur  must  be  separated ;"  indeed,  we  think  the  weight  of 
the  evidence  shows  that  any  process  which  would  break  down  this 
chemical  union  would  destroy  the  rubber. 

It  is  thus  most  difficult  to  appreciate  any  real  value  of  the  softening 
effect  claimed.  Whatever  may  be  said,  then,  of  the  novelty  of  the 
patented  process,  we  do  not  see  how  it  practically  amounts  to  more 
than  a  substitution  of  Caustic  soda  at  a  high  temperature  for  other 
ingredients  which  had  been  used  with  more  or  less  heat  through  sub- 
stantially the  same  means,  for  the  same  purpose  and  with  similar  re- 
sults, in  the  prior  art.  It  is  to  be  observed,  moreover,  that  as  early 
as  1883,  Hoffer,  in  his  "Practical  Treatise  on  Caoutchouc  and  Gutta 
Percha"  (chapter  XXIX,  "Waste  and  its  Utilization"),  showed  that 
caustic  soda  would  desulphurize  rubber.  It  is  noteworthy  that  the  ap- 
plicant for  the  patent  in  suit  was  advised  of  Hoffer's  publication  in 
seasonable  time  to  enable  him  to  determine  upon  the  course  he  should 
pursue  in  the  Patent  Office.  It  is  true  that  Hoffer's  process  is  not 
shown  to  have  been  successfully  practiced,  yet  it  is  plainly  suggestive 
of  the  use  of  a  caustic  soda  solution  for  desulphurizing  rubber.  Caus- 
tic soda  is  referred  to  in  the  specification  of  the  patent  in  suit  as  an 
effective  ingredient  for  the  "dilute  alkaline  solution"  there  mentioned, 
and  this  is  the  only  solution  called  for  in  the  claim. 

Dilute  alkaline  solutions  are  familiar  in  this  art ;  their  use  was  call- 
ed for  in  a  number  of  the  prior  inventions  which  were  designed  to 
devulcanize  waste  rubber.    For  example:    Patent  No.  12,983,  issued 
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to  Sigismund  Beer,  May  29,  1855;  No.  19,172,  to  Hall,  in  1858;  No. 
311,135,' to  MdDermott,  in  1885;  No.  395,987,  to  Mitchell  in  1889; 
and  Nos.  419,697  and  425,896,  to  Mitchell,  in  1890.  It  may  be  added 
that  the  remainihg  steps  of  the  claim  in  suit — i.  e.  the  closed  vessel, 
application  of  heat,  and  its  duration — are  found  in  the  prior  art,  though 
(except  as  to  Mitchell's  patent.  No.  395,987)  they  are  lacking  in  defi- 
niteness  when  compared  with  plaintiff's  process.  Mitchell  in  his 
specification  of  1889  describes  (a)  reclaiming  reagents,  such  as  solu- 
tions of  caustic  alkalies  or  of  acids ;  (b)  a  closed  vessel  having  suffi- 
cient strength  to  resist  an  internal  pressure  of  1^  pounds ;  (c)  apply- 
ing heat  at  338° ;  and  (d)  maintaining  this  temperature  from  12  to 
36  hours — stating  that  by  so  maintaining  the  temperature  "the  rubber 
will  be  devulcanized,"  and  also  that  "this  reclaiming  and  devulcanizing 
by  a  continuous  process  and  at  a  single  heat  effects  an  enormous  saving 
in  labor  and  time." 

[3]  Assuming  the  validity  of  the  patent,  it  must  follow,  from  the 
Patent  Office  record  and  the  teaching  of  the  prior  art,  that  the  patented 
process  is  to  be  treated  as  an  entirety,  and  the  claim  as  liniited  to  the 
full  equivalents  of  the  specific  process  which  the  claim,  in  connec- 
tion with  the  specification,  describes.  The  question  is  whether  the  pro- 
cesses the  parties  respectively  employ  are  the  same  or  are  fairly  to  be 
diflFerentiated.  It  must  be  conceded  that  the  products,  the  one  of  the 
plaintiff  and  the  other  of  the  defendant,  are  fdr  all  practical  purposes 
the  same,  and  that  they  are  both  made  from  rubber  waste ;  but  these 
facts  are  by  no  means  decisive  of  the  question.  We  have  seen  that 
the  plaintiff's  process  is  single  and  continuous,  thpugh  its  execution 
involves  what  we  have  for  purposes  of  elucidating  the  issue  of  in- 
fringement called  four  steps  or  elements;  it  is  in  reality  a  one-step 
process.  The  defendant's  process  is  not  'single  and  continuous,  but  is 
literally  divided  into  three  steps;  it  is  actually  a  three-step  process. 
Defendant,  by  its  first  step,  destroys  the  fabric  by  boiling  the  waste  in 
an  acid  solution.  The  fabric  is  probably  not  wholly  destroyed,  but 
substantially  so.  Defendant,  by  its  next  step,  boils  the  waste  in  an 
alkaline  solution,  for  the  purpose  and  with  the  effect  of  getting  rid  of 
the  acid.  Defendant  then,  for  the  third  step,  first  begins  to  employ 
the  general  process  of  the  patent  in  suit,  but  does  so  for  7  hours  only. 
The  antithesis  of  the  two  processes  will  be  better  appreciated  by  re- 
calling here  the  elements  of  the  plaintiff's  continuous  process.  Plain- 
tiff destroys  the  fabric  and  removes  the  free  sulphur  from  the  rubber. 
It  does  this,  we  repeat,  by  one  continuous  operation,  and  this  actually 
requires  approximately  20  hours  for  its  accomplishment.  Plaintiff's 
process  and  plaintiff's  invention  are  absolutely  described  and  defined 
(aside  from  the  time  limitation)  as  consisting  in  exposing  the  materials 
to  a  high  temperature  under  pressure  and  while  in  a  weak  alkaline 
solution.  The  conditions  which  bring  about  simultaneous  destruction 
of  the  fabric  and  devulcanization  of  the  rubber  are  all  coexistent  within 
the  sealed  vessel  from  the  beginning  of  the  process  to  the  end,  and  the 
same  means  which  devulcanizes  the  rubber  operates  at  the  same  time 
to  destroy  the  fabric. 
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May  it  not— or  must  it  not — ^rightly  be  said  that  the  limitation  of 
20  hours  was  made  because  the  patentee  was  intending  to  cover  only 
that  one-step  process  which  would  bring  the  compound  result  which 
he  sought  and  which  needed  about  that  length  of  time  ?  The  applicant 
knew,  and  the  Patent  Office  knew,  that  it  was  old  to  cut  the  fabric 
by  an  acid  or  alkali  boiling,  and  then  wash  out  the  acid  or  alkali,  and 
then  expose  to  high  heat  for  the  purpose  of  devulcanizing.  If  the 
patentee  had  intended  to  cover  such  a  process,  he  would  have  claimed 
only  the  length  of  time  which  would  then  be  necessary  (7  hours).  He 
did  in  fact  at  first  intend  to  give  his  patent  that  scope  (a  lot^  period), 
but  he  abandoned  this  and  took  a  limited  form.  With  this  history, 
is  it  possible  to  say  that  the  two  processes  are  equivalent  ? 

It  is  urged  that  this  limitation  be  overlooked  on  the  authority  of  two 
decisions,  Eames  v.  Andrews,  122  U.  S.  40,  7  Sup.  Ct.  1073,  30  L. 
Ed.  1064,  andTilghman  v.  Proctor,  102  U.  S.  707,  26  L.  Ed.  279;  but 
we  think  neither  of  these  cases  helps  plaintiff.'  Neither  of  them  is  at 
all  inconsistent  with  the  proposition  that  ap  express  claim  limitation 
in  a  process  patent  cannot  be  overlooked  any  more  than, in  a  mechan- 
ical patent.  In  the  first  of  these  cases,  the  Driven  Well  Case,  the  claim 
was  for  the  process  of  constructing  wells  by  driving  or  forcing  an 
instrtmient  into  the  ground  until  it  is  projected  into  the  water  wi^out 
moving  the  earth  upward  as  it  is  in  boring.  Defendant  bored  his  well 
part  of  the  way,  and  then,  drove  it  the  rest  of  the  way.  It  was  very 
properly  held  tfiat  he  infringed.  The  subject  of  claim  limitation  was 
not  considered,  because  that  claim  contained  no  limitation  regarding 
the  distance  of  driving,  and  driving  for  any  substantial  distance  met 
the  letter  of  the  claim.  If  the  claim  had  been  for  "driving  or  forcing 
an  instrument  into  the  groimd  from  the  surface  until  it  is  projected 
into  the  water,"  etc.,  we  would  have  had  an  express  limitation,  and 
the  question  whether  driving  part  of  the  way  could  be  called  the  equiv- 
alent of  driving  all  the  way.  In  the  second  of  these  cases,  the  Soap 
Case,  the  specification  described  the  use  of  heat  at  600°,  and  the  de- 
fendant used  only  300'  ;  but  the  patent  in  that  case  (102  U.  S.  721,  26 
L.  Ed.  279)  claimed  only  "a  high  temperature."  The  court  was  bound 
to  say,  as  it  did,  that  the  reference  to  600°  constituted  only  the  inven- 
tor's preferred  method  of  using  his  invention,  and  that  the  description 
of  his  patent  covered  any  high  temperature  which  would  accomplish 
his  results.  In  the  Aluminum  Case,  125  Fed.  926,  928,  60  C.  C.  A. 
638,  the  claim  referred  merely  to  "passing  an  electric  current"  through 
the  material,  and  the  court  refused  to  narrow  this  broad  claim  because 
the  specification  described  current  of  a  certain  intensity. 

Furthermore,  as  we  have  already  in  substance  said,  the  principle  is 
applicable  that  a  claim  for  a  combination  is  not  infringed  if  any  one 
of  the  elements  is  omitted  without  substitution  of  an  equivalent.  Cimi- 
otti  Unhairing  Co.  v.  Am.  Fur.  Ref.  Co.,  198  U.  S.  399,  410,  25  Sup. 
Ct.  697,  49  L.  Ed.  1100;  Union  Paper  Bag  Mach.  Co.  v.  Advance 
Bag  Co.,  194  Fed.  126,  138,  114  C.  C.  A.  204  (C.  C.  A.  6).  The  dis- 
tinguishing characteristics  inhering  in  the  two  processes  would  seem 
to  point  to  the  pertinency  of  this  principle.  We  may  say  again :  .  De- 
fendant first  removes  the  fibrous  matter  by  an  old  acid  process ;  next, 
it  removes  the  acid  by  an  old  washing  method.    These  steps  are  dis- 
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tinct  and  preparatory ;  neither  exists  in  plaintiff's  process,  nor  is  either 
the  equivalent  of  anything  contained  in  that  process ;  these  two  steps 
together  occupy  a  period  of  something  less  than  3  hours;  The  de- 
fendant thus  defiberizes  the  rubber  waste  before  it  begins  to  devul- 
canize  the  rubber,  though,  it  is  true,  the  defendant  then  commences 
the  use  of  plaintiff's  general  process,  but  continues  the  use  for  7  hours 
rally.  Now,  whatever  may  be  the  effective  means  or  length  of  time 
us«i  in  plaintiff's  process  to  defiberize  the  rubber  waste,  it  is  enough 
to  say  that  defendant  does  not  employ  the  process  for  that  purpose ; 
and,  if  time — the  20-hour  period — is  to  be  given  the  continuous  and 
unitary  effect  embodied  in  tiie  claim,  defendant  has  no  occasion  to  and 
does  not  use  that  process,  certainly  not  the  whole  process.  Thus 
defendant  achieves  an  old  result  in  less  than  half  the  time  plaintiff 
employs  to  produce  the  same  result ;  and,  in  view  of  all  the  foregoing 
considerations,  we  cannot  say  that  infringement  is  shown. 

The  decree  will  be  modified  by  an  order  directing  the  bill  to  be 
dismissed  on  the  ground  that  the  charge  of  infringement  is  hot  sus- 
tained. 


BHAMBOW  V.  NEW  BBDFOKD  8HDTTM!  CO. 

(Circuit  Court  of  Appeals,  mrst  Circuit.    February  27,  1017.) 

No.  1223. 

Patents  ®=>328 — Istbisqzjses'i — Shtjiti.e  and  Shuttus  Ete. 

The  Daudelln  patent,  No.  737,714,  for  a  shuttle  and  sbuttle  eye,  conced- 
ing Its  Talidity,  is  limited  to  the  precise  construction  of  the  device  shown 
and  described;  as  so  construed,  held  not  Infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  Frederic  Dodge,  Judge. 

Suit  in  equity  by  Christopher  J.  Shambow,  executor,  against  the 
New  Bedford  Shuttle  Company.  Decree  for  defendant,  and  complain- 
ant appeals.    AflSrmed. 

The  following  is  the  opinion  of  Dodge,  Circuit  Judge,  in  the  court 
below: 

The  plaintiff  owns  United  States  patent  No.  737,714,  issued  September  1, 
1903,  to  Pierre  P.  Daudelln,  for  Improvements  in  shuttles  and  shuttle  eyes,  and 
sues  the  defendant  company  for  infringement  thereof,  alleged  to  consist  in  the 
admitted  manufacture  and  sale  by  It  of  shuttles  with  thread-eyes  therefor  of 
the  construction  shown  by  a  specimen  marked  "Plaintiffs  Exhibit  No.  3  De- 
fendant's Shuttle."  This  device  is  claimed  to  infringe  all  the  three  claims  of 
the  patent  Both  the  patented  and  the  defendant's  shuttle  are  "baud-threudud" 
and  not  "suction"  shuttles.  The  use  of  shuttles  of  the  latter  kind  has  been 
forbidden  by  an  act  of  tlie  Massachusetts  Legislature  approved  April  13,  Itlll 
(St.  1911,  c.  281). 

In  ills  specification  the  patentee  states  the  object  of  his  invention  to  be  "to 
produce  an  improved  shuttle  which  can  be  threaded  either  by  hand  for  ordi 
nary  looms  or  automatically  when-  used  in  so-called  Northrop  looms  or  the 
lilte,"  and  that  its  main  novelty  consists  in  "luy  new  thread-delivery  eye  and 
in  means  for  preventing  the  filling  from  Jumping  out  of  the  thread-slots  in  t!m 
tbuttle  when  the  shuttle  is  traveling." 

The  patentee's  "new  thread-delivery  eye,"  as  appears  from  his  speeiflcution. 
is  of  metal,  and  is  inserted  endwise  In  a  cylindrical  aperture  Intersiicting  two 
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thread-slots  all  cnt  In  tbe  shuttle-body.  One  of  these  slots  is  diagonal  and 
slants  ii^wardly.  It  leads  Into  the  other,  which  Is  horizontal.  The  two  form 
a  "beak"  by  their  Intersection,  under  which  the  thread  or  filling  is  passed  and 
by  the  under  side  of  which  it  is  guided,  when  the  shuttle  is  being  threaded, 
into  the  cylindrical  aperture  referred  to  and  the  thread-eye  therein  inserted. 

Claim  1  is  for  the  improTed  thread-eye,  which  comprises,  according  to  claim: 

"A  lengthwise-chambered  body  portion  having  a  lengthwise  bottom  slot,  and 
tang  at  each  of  Its  opposite  ends  on  one  and  the  same  side  of  the  slot;  the  out- 
er tang  having  an  upwardly  extending  bend  which  forms,  with  the  opposed  end 
wall  of  the  body,  a  guide  space." 

Claims  2  and  3  are  for  the  above  thread-eye  in  combination  with  "a  shuttle 
having  a  beak  and  slots  for  the  passage  of  the  filling  thereunder."  The  thread- 
«ye  is  thus  described  in  claim  2: 

"Formed  with  a  chambered  body  portion  which  Is  lengthwise  slotted  along 
its  bottom  and  has  a  tang  at  each  end  on  the  rear  side  of  said  slot;  and  an 
overhanging  projection  at  the  inner  end  of  the  body  portion,  the  outer  tang 
being  bent  upwardly  and  forming,  with  tbe  opposed  wall  of  said  body,  a  guide 
space  for  the  filling." 

And  thus  in  dainf  3: 

"Communicating  with  the  outer  of  said  slots  and  comprisliig  a  chambered 
body  having  a  lengthwise  slot  at  its  bottom  portion,  and  at  its  outer  end  an 
upwardly  bent  tang  which,  with  tbe  opposed  wall  of  the  eye,  forms  a  guide 
space  for  the  filling." 

There  is  nothing  new  In  providing  a  shuttle  with  two  thread-slots  CMmnnni- 
-cating  with  each  other,  intersected  by  a  cylindrical  aperture  or  shuttle-eye,  and 
leaving  between  them  a  "beak"  composed  of  the  material  of  the  shuttle-body 
wherein  they  are  cut  All  this  had  been  before  provided  in  hand-threaded  shut- 
tles as  the  means  for  enabling  the  thread  to  be  drawn  or  carried,  without  suck- 
ing it,  forwardly  from  the  chamber  containing  the  bobbin  into  a  lateral  or 
transverse  shuttle-eye,  and  there  to  be  so  arranged  that  It  will  render  properly 
through  the  eye  from  the  bobbin  during  the  shuttle's  flight  Nor  is  there  any- 
thing new  in  provlding'the  shuttle-eye  with  a  metallic  bushing  or  "thread-eye"' 
in  order  to  protect  the  walls  of  the  eye  against  wear  by  the  moving  thread. 
Sudi  metallic  bushing  had  been  provided  In  suction  shuttles  which  had  no  slots 
comiimnicfltlng  with  the  shuttle-eye,  and  also  in  a  variety  of  hand-threaded 
shuttles  containing  such  slots  with  a  "beak"  between  them.  If  there  is  novelty 
in  the  patent,  it  must  be  found  in  the  particular  construction  and  position  of/ 
its  "thread-eye"  and  the  relation  of  the  latter  to  the  shuttle-eye  and  communi- 
cating slots  wherewith  it  is  to  be  used. 

Further,  it  was  not  new  with  the  patentee  to  provide  the  metallic  thread-eye 
or  bushing,  necessarily  itself  provided  with  a  slot  or  aperture  for  the  admis- 
sion of  the  thread,  with  a  tongue,  bar  or  "tang"  at  its  outer  end,  so  arranged 
as  to  prevent  the  thread,  once  introduced  into  it,  from  escaping  out  of  it  dur- 
ing the  flight  of  the  shuttle,  into  the  communicating  slots  through  which  it  had 
been  Introduced.  Such  tongues,  bars,  or  "tangs"  had  sometimes  been  an  in- 
tegral part  of  the  metallic  thread-eye  itself,  or  in  other  devices  a  metallic  bar 
or  staple  separately  attached  to  the  shuttle-body  and  so  located  with  reference 
to  the  outer  end  of  the  thread-eye  as  to  permit  introduction  of  the  thread  but 
to  guard  against  the  escape  of  the  thread,  once  introduced,  back  into  the  admit- 
ting slot.  Where  a  tongue,  bar,  or  "tang"  independent  of  the  thread-eye  Itself 
had  been  used,  it  had  also  been  relied  on  to  keep  the  thread-eye  In  position  in 
the  sliuttle-eye.  When  formed  from  the  material  of  the  thread-eye  Itself,  frlc- 
.tional  engagement  of  the  latter  with  the  shuttle-eye  had  been  relied  on  for 
these  purposes. 

All  the  above  seems  to  me  found  in  one  or  the  other  of  the  prior  patents 
relied  on  by  the  defendant  among  them  United  States  patents  No.  319,866  to 
Thompson  (1885),  No.  568,207  to  Northrop  (1896),  No.  729,141  to  Daudelin,  the 
patentee  in  this  case  (1903),  and  re-issue  No.  12,531,  also  to  Daudelin  (1906). 

The  patentee's  thread-eye  appears  to  have  been  new  In  that  (1)  Its  position 
In  the  shuttle-eye  Is  to  be  such  as  will  bring  Its  lengthwise  slot  for  the  admis- 
sion of  thread  at  its  bottom,  or  under  side,  I.  e.,  that  side  which  will  be  lowest 
when  the  shuttle  la  in  operating  position;  (2)  its  Inner  and  outer  tangs  both 
project  from  it  at  tbe  rear  of  Its  slot,  L  e.,  from  the  side  thereof  nearest  the  - 
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bobbin  and  Its  chamber,  called  In  the  patent  the  "cop"  side;  (3)  It  Is  held  In 
position  not  only  by  frlctlonal  engagentent  with  the  sides  of  the  shuttle-eye, 
bnt  also  by  Its  Inner  tang,  which  Is  to  be  forced  down  Into  the  bottom  of  the 
inwardly  slanting  diagonal  slot  In  the  shuttle-body  which  communicates  with 
the  horizontal  slot  therein  leading  to  the  slot  In  the  thread-eye,  and  also  by  the 
engagement  of  the  free  end  of  the  outer  tang  with  the  wood  of  the  shuttle-body 

00  the  lower  side  of  the  horizontal  slot;  (4)  the  high  point  of  the  upwardly  ex- 
tending bend  In  Ita  outer  tang  is  carried  well  above  the  bottom  of  the  thread- 
eye  so  as  to  form  a  guide  space  or  depression  between  it  and  that  portion  o( 
the  under  wall  of  the  thread-eye  which  lies  on  the  same  side  of  the  slot  as  that 
from  which  the  outer  tang  projects  and  adjoins  that  tang  where  it  projects. 

It  Is  stated  in  the  patent  that: 

"At  the  Inner  end  of  the  eye  the  filling  Is  liept  from  escaping  by  the  over- 
hang 11  of  the  shuttle-body,  the  slot  5  extending  downwardly  and  inwardly 
In  reference  to  a  vertical  plane  through  the  longitudinal  axis  of  the  shuttle." 

This  Is  claimed  as  still  another  novelty  residing  In  the  patented  combination, 
bat  this,  as  it  seems  to  me,  is  found  in  the  patent  to  Northrop  above  referred 
to,  if  not  in  every  shuttle  wherein  two  intersecting  threading  slots,  forming  a 
beak  between  them,  are  cutj  the  lower  of  said  slots  being  horizontal.  This 
feature,  at  any  rate,  forms  no  part  of  the  patentee's  new  thread-eye ;  if  It  ap- 
pears at  all  as  an  elonent  of  the  patented  combination,  it  is  only  in  claim  2, 
where  the  language  used  seems  to  describe  it  as  part  of  the  thread-eye  itself. 

1  must  regard  this  feature  as  old  in  any  aspect 

I  am  unable,  In  view  of  the  above  novel  features,  to  find  the  claims  wholly 
void  because  anticipated  in  the  prior  art.  The  defendant  purchases  the  thread- 
eyes  used  in  its  shuttles  from  William  H.  WUson,  who  makes  them  under 
United  States  patents  to  him  Nos.  9S7,524  and  1,086,970,  Issued  to  him  March 
21,  1911.  and  February  10,  1914,  respectively.  The  Patent  Office  proceedings 
upon  Wilson's  application  for  the  latter  patent  are  in  evidence,  from  which  it 
appears  that  among  the  representations  upon  which  he  obtained  his  patent, 
after  a  rejection  of  bis  application  as  fully  met  by  the  patent  in  suit,  were  the 
following: 

"With  the  Daudelln  structure,  every  time  the  thread  Is  blown  over  the  bend 
8  of  the  tang  4,  It  is  caught  and  broken  and  this  causes  sudi  an  amount  of 
trouble  that  the  device  has  never  come  Into  use. 

"Applicant  submits  that  he  has  greatly  improved  the  Daudelln  device  by 
structural  differences  promoting  a  practical  oi)eratlve  construction  where  such 
was  not  formerly  present." 

It  was  the  examiner's  opinion  that  the  patent  in  suit  -was  operative  and  that 
the  differences  introduced  by  Wilson  were  mere  variations  in  form  over  it. 
With  this  <4>lnion  the  examiners  in  chief  who  allowed  Wilson's  application 
could  not  have  altogether  agreed.  The  plaintiff  has  introduced  evidence  of 
practical  tests  made  by  it  of  the  patented  device,  which  evidence  Is  sulllcieut 
to  prevent  me  ttom  holding  that  the  patent  is  void  because  the'patented  device 
is  Inoperative.  It  remains  true,  however,  that  no  shuttles  having  the  thread- 
eye  of  the  patent  in  suit  have  ever  been  commercially  manufactured,  sold,  or 
used,  although  Issued  as  long  ago  as  1903;  and  this  tends  to  confirm  the  conclu- 
sion which,  in  the  absence  of  evidence  to  the  contrary,  I  think  strongly  indi- 
cated by  aU  that  appears  regarding  the  prior  art,  that  the  patentee's  new  fea- 
tures, though  they  may,  combined  as  he  combines  them,  constitute  an  Improve- 
ntent  of  safficient  merit  to  be  patentable,  do  not  represent,  at  most,  an  advance 
in  the  art  of  any  great  value  or  importance;  in  no  event  such  an  advance  as 
will  warrant  the  broad  construction  of-  his  claims  for  which  the  plaintiff  con- 
tends. I  am  unable  to  find  sufficient  ground  for  holding  that  they  can  cover 
more  than  the  specific  construction  which  the  patent  descril)es. 

The  defendant's  shuttle,  said  to  infringe,  has,  like  that  of  the  patent,  the 
horizontal  and  diagonal  slots  forming  a  "beak"  between  them,  under  which 
the  thread  is  passed  and  by  means  whereof  it  is  led  from  the  bobbin  into  and 
80  as  to  pass  through  a  metallic  thread-eye  inserted  lato  the  transverse  shut- 
tle-eye and  forming  a  bushing  for  the  latter. 

•Of  the  novel  features  found  as  above  In  the  patentee's  thread-eye  or  shuttle 
'Containing  it,  only  that  indicated  under  (1)  above  seems  to  me  found  in  the 
-defendant's  shuttle;  i.  e.,  the  defendant's  thread-eye  has  a  longitudinal  slot 
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and  Is  so  Inserted  In  the  shuttle-eye  as  to  bring  this  slot  at  Its  bottom  or  under 
side.  I  do  not  think  the  defendant's  shuttle  can  fairly  be  said  to  have  any 
other  of  the  said  novel  features.  As  to  (2),  its  thread-eye  has  an  outer  tang 
projectlnjj  from  the  rear  of  the  slot,  but  nothing  that  I  can  call  an  Inner  tang 
so  projecting.  On  the  contrary,  except  for  the  slot  therein,  the  Inner  end  of 
the  defendant's  thread-eye  Is  cylindrical.  As  to  (3),  there  being  no  longitudi- 
nally projecting  Inner  tang  helping  to  hold  the  thread-eye  in  position  by  its 
projection  Into  the  bottom  of  the  diagonal  slot  In  the  shuttle,  as  with  the 
patentee,  opposing  teeth,  formed  In  the  body  of  the  thread-eye  on  each  side  of 
the  slot,  at  the  inner  end  thereof,  by  cutting  away  portions  of  the  body,  are 
adapted,  according  to  the  above  patent  to  Wilson,  No.  987,524,  lines  7&-81,  to 
engage,  not  the  bottom  of  the  diagonal  slot,  in  the  shuttle,  but  the  lower  wall 
of  the  transverse  passage  therein,  which  I  have  called  the  shuttle-eye.  These 
teeth,  together  with  the  Insertion  of  one  end  of  the  outer  tang  Into  the  shuttle- 
body,  as  below  stated,  help  to  prevent  displacement  of  the  thrend-eye.  As  to 
(4),  the  outer  tang  of  the  defendant's  thread-eye  Is  neither  "outwardly  and 
downwardly  projecting,"  nor  Is  any  portion  of  It  formed  with  an  "upwardly 
extending  bend,"  within  any  meaning  which  I  can  consider  reasonably  belong- 
ing to  those  expressions  In  the  patent.  It  is  bent  from  Its  point  or  projection 
directly  across  the  lower  portion  of  the  outer  opening  of  the  thread-eye,  so  as 
to  He  Jnst  above  the  outer  end  of  the  slot  with  Its  upper  edge  in  a  straight 
horizontal  line,  its  outer  end  then  turning  Inward  so  as  to  enter  the  shuttle- 
body  below  the  horizontal  slot  therein,  not  downwardly,  as  does  that  of  the 
patent,  hut  in  the  same  horizontal  direction.  According  to  the  patent,  "a  por- 
tion of  the  outer  tang"  is  to  be  formted  with  the  "upwardly  extending  bend" 
above  referred  to,  "the  high  point  of  this  bend  being  carried  well  above  the 
bottom"  of  the  thread-eye;  but  It  follows  from  the  defendant's  construction 
that  no  portion  of  Its  outer  tang  is  thus  formed,  that  there  is  no  high  poln,t  of 
a  bend  therein  to  be  carried  alwve  the  bottom  of  the  thread-eye,  and  that  no 
"guide  depression  or  space"  Is  formed  corresponding  with  that  shown  in  Fig. 
."J  of  the  patent  The  defendant's  outer  tang  prevents  escape  of  the-  thread 
from  within  the  eye.  but  accomplishes  that  result  by  improved  means  more  re- 
sembling tho.«!e  found  In  devices  belonging  to  the  prior  art  than  tiie  means 
adopted  by  the  patentee. 

The  claims  in  suit  do  not  cover  every  thread-eye  having  a  lengthwise  bottom 
slot,  without  regard  to  the  other  features  specified  in  them;  nor  every  hand- 
threaded  shuttle  containing  the  "beak"  and  slots  wherein  a  thread-eye  is  used 
"slotted  along  its  bottom"  or  "having  a  lengthwise  slot  at  its  bottom  portion." 
The  defendant's  shuttle  cannot  be  said  to  Infringe  merely  because  it  embodies 
this  feature.  It  does  not  appear  that  this  feature,  or  any  of  the  other  features 
above  thought  to  be  novel  with  the  patentee,  would  be  imtentable  by  Itself 
and  Independently  of  the  others.  In  view  of  the  differences  above  referred  to 
between  It  and  .the  thread-eye  or  shuttle  of  the  patent,  I  must  hold  that  the 
defendant's  shuttle  does  not  infringe.  It  is  shown  to  have  had  a  considerable 
comniprclal  success,  which,  as  above  stated,  does  not  appear  In  the  case  of  the 
patented  device;  but  it  cannot  be  said.  In  view  of  what  appears,  that  this  suc- 
cess was  due  to  any  enrt)Odlment  in  it  of  the  invention  covered  by  the  claims 
in  suit.    ■ 

There  may  be  a  decree  dismissing  the  bill,  with  costs. 

Nathan  Heard,  of  Boston,  Mass.  (Prederidc  A.  Tennant,  of  Boston, 

Mass.,  on  the  brief),  for  appellant. 
Marcus  B.  May,  of  Boston,  Mass.,  for  appellee. 

Before  BINGHAM,  Circuit  Judge,  and  ALDRICH  and  BROWN, 
District  Judges. 

PER  CURIAM.  This  is  an  appeal  from  the  decree  of  the  District 
Court  dismissing  a  bill  brought  for  infringement  of  letters  patent  to 
Pierre  P.  Daudelin,  No.  737,714,  September  1,  1903,  for  shuttle  and 
shuttle-eye 
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We  deem  it  unnecessary  to  repeat  matter  already  dealt  with  to  our 
satisfaction  in  the  opinion  of  the  District  Court.  We  find  in  that 
opinion  no  error  which  was  prejudicial  to  the  appellant.  There  is 
force  in  the  appellee's  contention  that,  in  view  of  Figs.  3  and  5  of 
the  patent  to  J.  R.  Northrop,  No.  568,207,  the  District  Court  was  too 
liberal  to  the  plaintiff  in  allowing  to  tiie  patent  in  suit  novelty  in  the 
location  of  a  slot  at  the  bottom  or  underside  of  the  thread-delivery  eye. 

But  this  does  not  require  discussion ;  for,  conceding  this  pomt  to 
the  appellant  for  the  purpose  of  this  appeal,  we  are  satisfied  with  the 
reasoning  and  conclusion  of  the  District  Court. 

The  decree  of  the  District  Court  is  affirmed,  and  the  appellee,  recov- 
ers its  costs  of  appeal. 


SNOW  et  aL  v.  KELLAK-TUOMASON  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    March  5,  1917.) 

No.  2893. 

Patents  «=>328 — ^Vauditt  and  Infbingemxnt — Gate  fob  iRuaAnoN  Stb- 

TEMS. 

The  Kellar  patent,  No.  1,016,159,  for  a  gate  for  Irrigation  systems,  the 
essential  feature  of  which  Is  the  means  for  attaching  the  end  of  the  Irri- 
gation pipe  to  the  gate  is  sutfldently  specific,  was  not  anticipatecl,  ana 
discloses  patentable  invention ;  also  heUi  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Southern  District  of  California;  Wm.  C.  Van 
Fleet,  Judge. 

Suit  in  equity  by  the  Kellar-Thomason  Company  against  Frank  P. 
Snow  and  Frank  S.  Livingston,  partners  as  the  Snow  Manufacturing 
Company.    Decree  for  complainant,  and  defendants  appeal.    Affirmed. 

Frederick  S.  Lyon,  of  Los  Angeles,  Cal.,  for  appellants. 
Charles  C.  Montgomery,  of  Los  Angeles,  Cal.,  for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge.  This  is  an  appeal  from  a' decree 
enjoining  infringement  of  certain  letters  patent,  No.  1,016,159,  issued 
to  Geo.  E.  Kellar,  of  which  appellee  is  the  owner.  It  is  alleged  by 
appellants  that  the  patent  is  void  for  want  of  invention,  for  anticipa- 
tion, and  for  indefiniteness  and  uncertainty,  both  of  specification  and 
claim.    The  claim  is  as  follows: 

"A  gate  having  a  plate  with  an  opening  through  which  water  may  flow,  a 
pipe  having  its  end  abutting  against  said  plate  adjacent  to  said  opening,  said 
plate  having  an  outwardly  projecting  flange  encircling  the  end  of  said  pipe 
and  forming  an  annnlar  space  between  the  end  of  said  pipe  and  said  flange, 
and  a  cementltlous  tiller  In  said  annular  space  securing  said  plate  to 
said  pipe." 

The  object  of  the  invention  is  declared  to  be  to  provide  improved 
means  for  attaching  a  gate  or  valve  to  the  end  of  irrigating  systems 
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pipe.  Then  are  set  out  the  specifications.  These  particularly  describe 
the  gate  or  valve,  which  is  provided  with  an  outwardly  projected 
flange,  designed  as  one  of  the  means  of  attaching  the  gate  or  valve 
to  tfie  end  of  the  irrigation  pipe.    The  specifications  then  proceed: 

"In  attaching  the  gate  to  the  pipe,  the  end  of  the  pipe  la  placed  against 
the  outer  face  of  the  ring  IS,  so  that  the  bore  of  the  pipe  registers  with  the 
oiienings  7  and  7a.  The  annular  flange  X5  is  of  enlarged  diameter,  so  that 
an  annular  space  Is  formed  between  the  end  of  the  pli)e  and  the  flange.  With 
the  pipe  applied  to  the  gate  In  this  position,  I  fill  this  annular  space  with  a 
filler  of  cement  or  a  similar  composition,  which  is  adapted  to  set  and 
harden  in  place.  After  this  cement  16  hardens,  the  gate  will  be  found  to  be- 
secureljr  fastened  to  the  pipe,  for  the  cement  attaches  Itself  to  the  outer  sur- 
face of  the  pipe  and  the  inner  surface  of  the  flange  15." 

Exception  is  taken  to  the  specifications,  in  that  they  do  not  describe 
the  method  or  process  of  compounding  the  filler  of  cement,  which  con- 
stitutes one  of  the  means  of  uniting  Sie  valve  to  the  end  of  the  pipe. 
The  criticism  fails  to  discern  the  real  elements  of  the  device,  one  of 
which  consists  of  the  filler  of  cement,  or,  as  styled  in  the  claim,  a 
"cementitious"  filler.  The  ingredients  going  to  make  up  the  filler  or 
the  manner  of  their  compounding  have  no  place  in  the  patent  as  an 
element;  but  any  compound  or  primary  element,  if  need  be,  having 
the  property  of  cement,  and  which  will  cause  substances  to  adhere,, 
satisfies  the  requirement  of  the  patent.  The  case  of  The  Incandescent 
Lamp,  159  U.  S.  465,  16  Sup.  Ct.  75,  40  L,.  Ed.  221,  and  other  cases 
of  like  import,  applying  section  4888,  Revised  Statutes  (Canp.  St. 
1913,  §  9432),  are  therefore  not  in  point. 

The  device  which  the  patent  is  designed  to  protect  is  a  simple  one, 
as  will  be  appreciated  by  reference  to  the  specification  above  quoted,, 
and  in  particular  it  consists  in  the  annular  flange  extending  from  a 
plate  so  adapted  to  encircle  the  end  of  the  pipe  as  to  form  an  annular 
space  between  the  flange  and  pipe,  which  space  is  to  be  occupied  by 
a  filler  of  cement  or  similar  composition  for  securing  the  flange  and 
thereby  the  plate  to  the  pipe.  The  plate  has  an  opening  conterminous 
with  the  cavity  in  the  pipe,  which  opening  is  provided  with  a  valve 
or  gate  for  controlling  the  "outflow  of  the  water.  The  gate  or  valve 
is,  however,  merely  an  old  element  in  the  combination. 

Several  devices  have  been  previously  patented  for  securing  gates 
or  valves  to  the  ends  of  pipe  for  the  purpose  of  controlling  and  reg- 
ulating the  outflow  of  water,  and  for  uniting  sections  of  pipe  at  the 
joints.  Generally,  however,  these  gates  are  held  to  the  pipe,  or  the 
sections  of  pipe  are  held  together,  by  means  of  lags  and  bolts,  or  yokes 
and  grooves,  or  some  such  contrivances,  combined  with  cement  fillers, 
but  are  not  dependent  alone  upon  the  adhesive  property  of  the  cement. 
Thus  it  will  be  seen  by  reference  to  the  Seitz  patent  that  the  plate 
with  which  the  gate  co-operates  is  secured  to  the  end  of  the  pipe  by 
means  of  bolts,  extending  from  the  plate  through  a  clamping  plate, 
which  engages  the  bell  of  the  conduit  on  the  outside.  True,  the  bell 
of  the  conduit  overlaps  the  flange  extending  from  the  plate,  so  that 
a  space  is  left  which  is  filled  with  cement  or  other  suitable  packing 
material  for  the  purpose  of  making  a  water-ti|rht  joint ;  but  the  func- 
tion of  the  cement  is  to  make  a  water-tight  jomt,  not  for  securing  the 
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pipe  to  the  head  of  the  gate.  That  is  to  be  done  by  means  of  the 
clamping  plates  and  the  bolts. 

So  it  is  in  the  Worley  and  Buttorff  patents.  In  the  former  a  collar 
is  devised  of  lesser  diameter  than  the  cavity  of  the  pipe,  which  is  in- 
serted part  way  into  the  pipe  and  firmly  affixed  to  the  pipe  by  luting 
of  cement  laid  against  the  end  of  the  pipe  and  around  the  collar,  and 
extending  into  the  annular  space  between  the  collar  and  the  pipe.  The 
gate  is  secured  to  the  pipe  and  the  collar  by  means  of  two  continuous 
wire-clamping  members,  so  constructed  that  the  ends  extend  through 
the  luting  of  cement  and  the  collar,  and  so  bent  as  to  receive  the 
gate  between  such  members  and  the  collar.  In  the  latter  patent  a  cor- 
rugated iron  pipe  or  conduit  is  connected  with  the  headgate  frame; 
the  frame  being  provided  with  a  collar  incUned  inwardly  as  it  extends 
rearwardly,  equipped  with  eyes,  or  apertured  lugs.  From  these  eyes 
or  lugs  bolts  are  extended  rearwardly  to  and  through  lugs  made  fast 
to  the  conduit.  In  addition  a  body  of  cement  is  placed  between  the 
collar  and  the  inner  extremity  of  the  corrugated  iron,  pipe  or  conduit, 
all  of  which  serves  to  bind  the  pipe  to  the  headgate  frame. 

Referring  to  the  joining  togedier  of  sections  of  pipi  or  conduit,  the 
Hassall  and  Bentley  patents  are  good  illustrations.  The  Hassall  pat- 
ent employs  the  spigot  and  bell.  The  spigot  end  is  inserted  into  the 
space  formed  by  the  bell,  and  tightly  fitted  around  the  spigot  end  are 
two  excentric  rings.  Between  the  two  adjoining  surfaces  of  the  rings 
a  plastic  cement  is  placed  by  which  a  tight  joint  is  formed.  At  the 
-outer  ends  of  these  rings,  and  within  the  annular  space  of  the  spigot 
and  bell  still  left,  Portland  cement  is  pressed  to  close  the  mouth  of 
the  socket. 

The  Bentley  patent  employs  the  spigot  and  bell;  the  spigot  end 
being  provided  with  a  groove  running  around  it.  This  groove  reaches 
within  the  bell.  The  bell  is  provided  at  the  outer  end  with  a  rim 
extending  inward.  The  two  parts  being  put  together,  an  annular  space, 
which  is  formed,  is  filled  with  cement,  thus  locking  the  section  firm- 
ly together.  Besides  these,  a  type  of  joining  the  ends  of  sections  of 
pipe  is  illustrated  in  th^  International  L,ibrary  of  Technology  (volume 
98).  In  this  illustration  the  bell  and  spigot  are  used.  An  oakum 
packing  or  gasket  is  first  laid  around  the  spigot  end  in  the  annular 
space,  and  is  tamped  back  to  the  bottom  of  the  joint.  The  rest  of  the 
space  is  then  filled  with  a  cement  mortar,  which  extends  out  of  the 
pipe  a  short  distance  and  is  sloped  up  against  the  end  of  the  bell. 

In  all  these  instances  the  dominating  idea  is  the  firmly  annexing  of 

a  gate  or  valve  to  the  end  of  the  pipe,  or  the  securing  of  a  compact 

and  stable  union  of  different  sections  of  pipe,  and  the  question  is  pre- 

.  sented  whether  there  is  in  any  of  them  anticipation  of  the  Kellar 

patent. 

From  the  testimony  it  appears  that  there  is  not  the  same  longitudinal 
pressure  tending  to  break  apart  sections  of  pipe  joined  together  for 
use  as  there  is  at  the  headgate,  which  has  a  tendency  to  blow  it  off 
as  explained  by  some  of  the  witnesses.  This  is  conceded  by  Binckley, 
a  witness  for  appellants.     Referring  to  the  Hassall  patent,  he  says: 

"I  don't  tblnk  I  would  say  that  this  joint,. as  shown  here,  could  be  com- 
.pared  to  the  gate  as  disclosed  In  the  plalntUTs  patent,  this  being  purely  a 
Joint  In  a  jdpe  llnei" 
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Such  appears  to  be  the  consensus  of  opinion  of  expert  witnesses, 
including  the  inventor  of  the  alleged  device.  The  idea  of  constructing 
a  stable  joint  and  uniting  different  sections  of  pipe  is  to  withstand 
lateral  pressure,  and  not  longitudinal,  and  to  secure  strength  in  sus- 
taining a  continuous  pipe  line.  The  idea  is  but  little  suggestive  of  an- 
approved  method  of  durably  annexing  a  headgate  to  the  end  of  the 
pipe,  where  the  longitudinal  or  outward  pressure  against  the  headgate 
is  to  be  overcome. 

It  appears,  furthermore,  that  controlled  by  previous  experience  and 
the  prior  art  it  was  thought  to  be  essential  that  a  headgate,  in 
order  to  withstand  the  outward  pressure  of  the  water  against  it,  should 
be  attached  to  the  end  of  the  pipe,  by  the  appliance  of  some  such  means 
as  lugs  and  bolts,  or  yokes  and  grooves,  and  the  like,  with  cement 
union,  so  as  to  firmly  unite  the  parts  together,  and  prevent  breaking 
away  or  parting.  The  notion  that  a  flange  or  collar,  passed  over  the 
end  of  the  pipe,  forming  an  annular  space,  and  this  filled  with  ce- 
ment, would  suffice  to  give  the  requisite  strength  to  withstand  the 
longitudinal-  water  pressure,  had  not  been  hit  upon.  Indeed,  those 
versed  in  the  pnor  art  believed  that,  because  of  the  tendency  of  iron 
or  vitrified  material,  and  other  substances  out  of  which  pipes  are  made, 
to  expand  and  contract  by  the  influence  of  heat  and  cold,  cement  would 
not  adhere  with  sufficient  strength  to  resist  the  anticipated  pressure. 
It  has  been  discovered,  however,  that  the  notion  is  fallacious,  and  that, 
on  the  other  hand,  the  cement  does  adhere  with  ample  strength  to 
resist  the  pressure  for  all  practical  purposes  of  irrigation.  This  would 
seem  to  be  an  advance  upon  the  prior  art. 

The  only  patent  that  appears  to  at  all  approach  the  idea  is  that  of 
Worley.  In  that  the  flange  is  pushed  part  of  its  length  into  the  pipe, 
and,  being  smaller  in  circumference  than  the  inner  circumference  of 
the  pipe  itself,  aflFords  an  annular  space.  This  space  is  filled  with 
cement  as  in  th?  patent  in  dispute.  But,  not  only  this,  the  cement  is 
carried  up  against  the  end  of  the  pipe,  and  extends  outwardly  to  cover 
the  exposed  portion  of  the  flange.  It  is  through  this  part  of  the  ce- 
ment and  the  flange  itself  that  the  iJvire-clamping  members  are  ex- 
tended. It  will  be  observed  that  the  clamping  members  do  not  extend 
through  the  pipe  itself,  but  only  through  the  cement  laid  up  against 
the  end  of  the  pipe  and  extended  along  the  flange  and  into  the  annular 
space.  It  may  be  supposed  that  the  inventor  believed  he  was  obtain- 
ing greater  adhesive  strength  by  carrying  the  cement  up  against 
the  end  of  the  pipe,  and  that  virtually  he  was  security  an  extension 
of  the  pipe  itself,  so  that  the  idea  was  really  to  anchor  the  clamping 
members  into  the  pipe,  for  he  says :  "The  collar  may  be  regarded  as 
a  section  of  the  pipe."  However  this  may  be,  it  is  plain  that  the  in- 
ventor had  in  mind  the  idea  of  overcoming  pressure  from  without, 
and  not  from  within,  the  pipe.  The  headgate  was  designed  to  con- 
trol the  inflow  of  the  wat«r,  not  its  outflow,  and  the  pressure  to  be 
overcome  tended  to  drive  the  flange  or  joint  inward,  not  outward.  So 
that  the  idea  of  securing  strength  at  the  union  to  prevent  the  headgate 
blowing  out  never  presented  itself  to  the  inventor.  It  therefore  ap- 
pears to  us  that  there  is  nothing  in  the  prior  art  to  indicate  anticipa- 
tion as  it  respects  the  appellee's  patent.  • 
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The  next  inquiry  is :  Dots  the  device  show  the  exercise  of  inventive 
faculty;  or  does  it  consist  merely  in  the  application  of  mechanical 
skill  and  the  use  of  common  knowledge  of  the  art  ?  As  previously  in- 
dicated, the  adhesive  property  of  cement  was  well  known  to  the  art, 
hut  no  one  had  struck  upon  the  idea  that  the  adhesion  would  be  of 
sufficient  strength  to  overcome  the  outward  pressure  of  the  water  at 
the  headgate  used  for  practical  irrigating  purposes.  All  were  obsessed 
with  the  idea  that  the  headgate  must  be  otherwise  anchored  to  the 
pipe  to  prevent  its  being  blown  off.  The  inventor  was  not  himself 
sure  of  his  ground  until  he  tried  the  experiment  and  found  that  the 
cement  adhered  with  sufficient  force  to  meet  his  purpose.  His  knowl- 
edge of  the  prior  art  did  not  teach  him  what  he  thus  discovered  or 
ascertained.  Nor  was  it  a  case  of  the  mere  application  of  mechanical 
skill,  because  the  strength  of  the  adhesive  property  of  the  cement  was 
then  unknown  as  applied  to  the  purpose  which  he  desired  to  accom- 
plish. True,  the  discovery  was  exceedingly  simple,  and  it  is  an  ob- 
ject of  wonder  why  everybody,  or  at  least  every  mechanic,  did  not 
appreciate  the  mechanical  effect.  Yet  it  is  true  that  no  one  seems  to 
have  known  it.  But  because  the  contrivance  appears  simple  after  it 
has  been  once  developed  affords  no  absolute  reason  why  it  lacks  nov- 
elty. Indeed,  the  most  simple  contrivances  sometimes  present  the 
clearest  examples  of  the  product  of  inventive  faculty,  and  we  quite 
agree  with  the  learned  District  Judge  that  the  present  device  involves 
invention.  "It  involves  that  which  is  new  in  the  art,  the  last  step,  as 
it  has  been  termed."  See  Gandy  v.  Main  Belting  Co.,  143  U.  S.  587, 
12  Sup.  Ct.  598,  36  L.  Ed.  272.  Further  than  this,  the  fact  appears  in 
evidence  that  the  device  went  into  immediate  and  general  use,  super- 
seding other  devices,  and  reduced  very  much  the  cost  to  the  user, 
which  is  evidence  in  itself  of  novelty  as  well  as  utility. 

It  can  scarcely  be  questioned  that  the  appellants'  devices  are  in- 
fringements upon  the  Kellar  patent,  and,  it  being  ascertained  that  the 
Kellar  patent  is  valid,  the  decree  of  the  court  below  will  be  affirmed. 


POMONA  FRUIT  GROWERS'  EXOH.  y.  STBBLER 

(Carcult  Court  of  Appeals,  Ninth  Circuit.    March  19,  1917.) 

No.  2792. 

1.  Courts  ®=a405(3) — Fsdebax  Coubts — Affeai.abue  Dbcbees — ^Disuissal. 

While  an  appeal  to  the  Circuit  Court  of  Appeals  does  not  He  from  the 
taxation  of  costs  by  the  clert  of  a  District  Court,  a  decree  permitting  a 
complainant  to  dismiss  at  the  costs  of  the  defendant  Involves  a  broader 
question  awl  is  appealable. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  1097,  1099.] 

2.  Patents  «=332S — Scrrs  tok  iNTBiNOEMEPfT — Oostb  on  Dismissal. 

Where,  pending  a  suit  for  Infringement  by  the  owner  of  a  patent 
against  tbe  manufacturer  of  infringing  machines,  he  commenced  numerous 
suits  against  customers  of  the  defendant,  which  were  stayed  by  the 
court,  and  on  an  accounting  In  the  principal  case  he  recovered  full  dam- 
ages for  all  sales  made  by  the  manufacturer,  on  his  subsequent  dismissal 
of  the  suit?  against  customers,  he  is  not  entitled  to  recover  his  costs. 

(Ed.  Note.— Fon  other  cases,  see  Patents,  Cent  Dig.  §§  607-612.] 

4s>For  other  cwiM  •«•  wamt  topic  *  KBY-NUMBER  In  all  Key-Numbered  Dtgeacs  ft  lodezet 
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Appeal  from  the  District  G)urt  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Oscar  A.  Trippet,. 
Judge. 

Suit  in  equity  by  Fred  Stebler  against  the  Pomona  Fruit  Growers'" 
Exchange.  From  a  decree  of  dismissal  at  defendant's  cost,  defendant 
appeals.    Reversed. 

N.  A.  Acker,  of  San  Francisco,  Cal.,  for  appellant 
Frederick  S.  Lyon,  of  Los  Angeles,  Cal.,  for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  This  case  grows  out  of  the  litigation  be- 
tween Stebler  and  the  Riverside  Heights  Orange  Growers'  Association 
and  Parker,  for  infringement  of  United  States  reissue  letters  patent 
No.  12,297,  granted  to  Robert  Strain  on  December  27,  1904,  for  an 
improved  fruit  grader ;  the  letters  patent  having  been  duly  assigned  to 
this  complainant,  Stebler.  Stebler  v.  Riverside  Heights  Orange  Grow- 
ers' Association,  205  Fed.  735,  124  C.  C.  A.  29.  The  report  shows  that 
this  court  reversed  the  action  of  the  District  Court,  which  had  decreed 
a  dismissal  of  Stebler's  suit  Thereafter,  before  reference  to  a  master 
for  an  accounting  was  had,  Stebler  filed  31  suits  in  the  District  Court 
for  the  Southern  District  of  California  (the  present  being  one  of  that 
number)  against  sundry  different  users  of  the  infringing  machines  man- 
ufactured and  sold  by  George  D.  Parker,  one  of  the  defendants  in  the 
suit  (No.  1562)  referred  to.  After  the  31  suits  were  filed,  Parker,  de- 
fendant in  suit  1562,  asked  th?  court  for  an  order  to  restrain  the  prose- 
cution of  the  suits  so  brought  against  the  users,  and  to  restrain  the  filing 
of  additional  threatened  suits  against  other  vendee  users,  of  the  ma- 
chines manufactured  and  sold  by  Parker.  Judge  Wellborn  duly  re- 
strained the  plaintiff  from  the  prosecution  of  the  commenced  suits,  and 
enjoined  him  from  bringing  any  additional  suits  against  users  who  were 
customers  of  Parker.  From  the  order  of  injunction  so  made  appeal 
was  taken  to  this  court,  and  in  Stebler  v.  Riverside  Heights  Orange 
Growers'  Association,  etc.,  214  Fed.  550,  131  C.  C.  A.  96,  L.  R.  A. 
1915F,  1101,  the  order  of  the  District  Court  was  restricted  and  sus- 
tained. 

Thereafter  a  reference  to  a  master  was  had,  and  an  accounting  tak- 
en in  the  infringement  suit  (No.  1562),  and  a  report  made  by  the  mas- 
ter, recommending  that  certain  damages  and  profits  should  be  paid  by 
Parker  to  Stebler  as  gains  and  profits  realized  by  Parker  from  the 
manufacture  and  sale  of  machines  infringing  the  patent  involved  in 
suit  No.  1562,  including  the  machines  purchased  by  the  defendant  here- 
in, the  Pomona  Fruit  Growers'  Association,  as  well  as  other  users  re- 
ferred to  in  the  injunction  case.  The  master's  report  was  confirmed 
by  the  District  Court,  and  judgment  entered  accordingly.  Thereafter 
the  judgment  for  profits  and  damages  and  costs  in  suit  No.  1562  was 
fully  paid  and  satisfied  by  the  defendants  Parker  and  Riverside  Heights 
Orange  Growers'  Association.  Some  time  afterwards  the  Pomona 
Fruit  Growers'  Exchange,  defendant  in  the  District  Court,  and  the  de- 
fendants to  each  of  the  other  pending  suits,  moved  the  District  Cqurt 
for  a  dismissal  of  each  and  all  of  the  suits,  widi  costs  to  the  complam- 
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ant.  This  motion  for  dismissal  recited  that  the  litigation  was  for  in- 
fringement; that  the  ihachines  involved  in  the  infringement  suit  were 
purchased  from  Parker,  one  of  the  defendants  to  equity  suit  1562, 
Parker  being  the  manufacturer  and  seller  of  the  alleged  infringing  ma- 
chines ;  that  an  accounting  and  final  decree  had  been  had  in  equity  suit 
1562,  and  Parker  had  accounted  for  the  machines  involved  in  the  suit 
then  pending,  and  that  the  judgment  for  damages  and  profits  had  been 
satisfied  by  Parker,  and  that  as  a  consequence  the  infringing  machine 
was  released,  and  free  ri^^t  to  the  use  thereof  was  given  to  the  user ; 
and  that  no  necessity  existed  prior  to  the  accounting  for  the  institution 
of  suit  against  the  defendants,  who  were  mere  users  of  the  infringing 
machines  manufactured  and  sold  by  Parker,  and  that  no  machine  is  in- 
volved in  any  of  the  suits  which  has  not  been  accounted  for  by  Parker 
and  included  in  the  judgment  for  damages  and  profits.  After  a 'hear- 
ing the  court  denied  the  defendants'  motions  to  dismiss,  with  costs  to 
defendants,  but  granted  a  counter  motion  made  by  the  complainant, 
Stebler,  and  dismissed  the  present  suit  and  all  the  other  suits  referred 
to,  with  costs  to  plaintiffs ;  that  is,  at  the  cost  of  the  respective  defend- 
ants therein.  Decrees  dismissing  the  complaints  were  then  enter- 
ed, and  awarding  Stebler,  complainant,  judgments  against  the  various 
defendants  for  costs  and  disbursements. 

The  defendant  Pomona  Fruit  Growers'  Exchange  appeals  and  as- 
signs as  error  the  action  of  the  court  denying  its  motion  to  dismiss  the 
suit  at  complainant's  cost,  and  in  granting  complainant's  motion  to  dis- 
miss at  defendants'  costs,  and  also  in  allowing  to  complainant  herein  a 
solicitor's  fee  of  $20  as  part  of  the  costs. 

[  1  ]  This  being  a  case  where  there  is  a  decree  of  dismissal  in  a  suit 
against  a  tiser  of  an  infringing  machine  manufactured  and  sold  by  de- 
fendant, we  think  appellant  is  fairly  entitled  to  have  a  decision  of 
the  court,  notwithstanding  the  only  question  which  appellant  presents 
pertains  to  that  portion  of  the  decree  of  the  lower  court  which  adjudges 
costs  against  appellant.  It  is  true  no  appeal  lies  directly  to  this  court 
from  the  taxation  of  costs  by  the  clerk  of  tiie  District  Court  (Tyler 
Mining  Co.  v.  Sweeney,  79  Fed.  281,  24  C.  C.  A.  578),  and  that  no  ap- 
peal by  motion  or  otherwise  to  the  District  Court  appears  to  have  been 
taken  by  the  appellant  herein.  But  the  question  involved  is  a  broader 
one,  for  the  appeal  presents,  not  the  legality  of  any  special  item  or 
items  of  costs  or  disbursements  taxed  by  the  clerk,  which  are  properly 
first  reviewable  in  the  District  Court,  but  the  validity  and  justice  of  the 
decree  of  the  court  dismissing  the  suit  on  plaintiff's  motion  at  any  cost 
at  all  to  defendants. 

[2]  The  history  of  the  litigation  discloses  that  this  court,  when  it 
ni^eld  the  order  of  die  District  Court  restraining  plaintiff  from  pro- 
ceeding with  the  31  suits  and  from  instituting  more  suits,  expressed  the 
opinion  that  the  infringing  machines  held  by  the  users  who  had  bought 
from  Parker  were  free  from  the  monopoly  of  the  patent  when  the 
manufacturing  infringer  paid  the  plaintiff  full  damages  and  profits. 
The  language  of  the  court,  speaking  through  Judge  Morrow,  was  as 
follows : 

"There  was  tbus  distinctly  provided  a  method  whereby  the  plaintiff  might 
reoover  all  lanes  saffwed  by  him  by  reason  of  the  InfilDgement  <tf  his  patent 
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— those  In  the  nature  of  damages  as  well  aa  those  In  the  nature  of  profits  re- 
ceived by  the  Infringing  defendants.  There  Is  no  controversy  In  the  case  as 
to  the  financial  ability  of  the  defendants  to  respond  to  whatever  judgment 
.might  be  finally  rendered  against  them  upon  the  final  hearing  of  the  case. 
To  permit  the  plaintiff,  under  such  circumstances,  to  institute  and  maintain 
suits  against  the  customers  of  the  defendants,  to  whom  the  infringing  ma- 
chines have  passed,  would,  it  Is  obvious,  be  harassing,  annoying,  and  ex- 
pensive, and  would  place  the  plaintiff  in  a  position  to  maintain  the  suits  to 
recover  full  compensation  In  a  double  proportion  for  the  losses  suffered  by 
him  by  reason  of  the  infringement." 

In  the  situation  of  the  case  after  the  mandate  of  this  court  went 
out,  there  was  no  reasonable  necessity  for  Stebler  to  institute  the  many 
suits  begun,  until  the  manufacturing  infringer  was  accorded  opportu- 
nity to  respond  under  an  accounting.  It  is  our  opinion  that  it  was  in 
conflict  with  the  view  of  this  court  that  the  defendant  customer  user 
should  be  adjudged  to  pay  costs  in  a  suit  needlessly  instituted  and  har- 
assing in  its  nature,  and  that  therefore  the  discretion  of  the  lower  court 
was  abused  in  the  order  made. 

We  are  cited  by  appellee  to  American  Caramel  Co.  v.  White,  234 

Fed.  328-334, C.  C.  A. ,  as  upholding  appellee's  contention  that 

as  plaintiff  Stebler  had  a  right  to  injunction  at  the  time  of  the  filing 
of  the  suit  for  infringement,  subsequent  events  could  not  give  the  de- 
fendants the  right  to  costs.  But  in  that  case  there  were  full  proofs  and 
final  hearing  and  decision  on  evidence  to  sustain  infringement  and 
validity  of  patent.  The  District  Court  held  the  patent  invalid  and  dis- 
missed the  bill.  The  Court  of  Appeals  reversed  the  District  Court,  and 
pending  decision  on  appeal  the  letters  patent  expired ;  but  it  was  held 
the  right  to  recover  profits  and  damages  which  had  accrued  during  the 
period  of  infringement  was  not  taken  away,  and  that,  as  the- complain- 
ant was  entitled  to  injunction  on  the  establishment  of  its  patent  and  in- 
fringement, complainant  was  entitled  to  costs  of  suit,  together  with  re- 
covery of  profits  and  damages,  under  the  accounting  to  be  had. 

The  decree  of  the  District  Court  is  reversed,  in  so  far  as  it  imposed 
costs  upon  the  appellant  herein,  and  the  cause  is  remanded,  with  direc- 
tions to  modify  the  decree  entered,  so  as  to  award  costs  and  disburse- 
ments to  defendant  appellant  herein.  Costs  of  this  appeal  to  be  taxed 
to  appellee  herein. 


irOBSON  V.  IMPERIAL  TOBACCO  CO.  OF  GREAT  BRITAIN  ft  IRELAND, 

Umited. 

(Circuit  Court  of  Appeals,  Fourth  CSrcult.    February  19,  1917.) 

No.  1467. 

Patents  ®=»328 — Infringement — Pbockss  of  Tkeatinq  Tobacco. 

The  Hobson  patent.  No.  642,ti09,  for  a  process  ot  treating  tobacco  to 
tiavor  the  same,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Virginia,  at  Lynchburg;  Henry  Clay  McDowell,  Judge. 

Suit  in  equity  by  William  Daniel  Hobson  against  the  Imperial  To- 
bacco Company  of  Great  Britain  &  Ireland,  Limited.  Decree  for  de- 
fendant, and  complainant  appeals.    Affirmed. 

.«s»For  oUier  cwM  —e  same  topic  it  KUY-NUUBBR  In  All  Key-Numbarad  Olgoito  A  IndcxM 
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F.  C.  Moon  and  G.  E.  Caskie,  both  of  Lynchburg,  Va.  (W.  M.  Smith 
and  B.  B.  Woodson,  both  of  Cumberland,  Va.,  Caskie  &  Caskie,  of 
Lynchburg,  Va.,  E.  Warren  Wall,  of  Farmville,  Va.,  C.  E.  Doyle,  of 
Washington,  D.  C,  and  Moon  &  Moon,  on  the  brief),  for  appellant. 

John  M.  Coit,  of  Washington,  D.  C.  (J.  Tinsley  Coleman,  of  Lynch- 
burg, Va.,  and  John  PickreU,  of  Richmond,  Va.,  on  the  brief),  for  ap- 
pellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  DAYTON,  Dis- 
trict Judge. 

DAYTON,  District  Judge.  Hobson  instituted  this  suit  in  equity  in 
the  court  below  for  alleged  infringement  of  his  patent.  No.  642,609, 
for  an  improved  process  of  treating  tobacco,  granted  February  6,  1900. 
The  court  below  dismissed  his  bill.  The  improved  process  claimed  in 
this  patent  is: 

"FiTBt,  In  curing  leaf  tobacco ;  secondly,  drying  tbe  same,  and  subsequently 
imparting  a  flavor  thereto  by  simnltaneously  commingling  smoke  and  steam 
in '  a  closed  receptacle  and  subjecting  tbe  cured  and  dried  leaf,  VitMn  sucb 
receptacle,  to  tbe  combined  and  simultaneous  action  of  tbe  commingled 
agents,  whereby  tbe  steam  opens  tbe  i>ores  of  tbe  dHed  and  cured  leaf  and 
tbe  smoke  permeates  tbe  latter." 

In  practical  use  and  application  of  this  patented  process,  Hobson 
took  a  box,  having  an  open  top,  divided  it  into  two  divisions  or  cham- 
bers by  means  of  a  perforated  partition  or  false  bottom.  In  the  upper 
chamber  he  supported  the  tobacco  leaf,  to  be  treated,  by  hangers  or 
strips,  having  terminal  hooks  engaging  the  upper  edges  of  the  box  at 
opposite  sides  thereof,  and  when  the  tobacco  leaf  was  so  placed  in  the 
box,  he  closed  the  open  top  thereof  by. an  arched  cover,  in  order  to 
confine  the  smoke  and  steam,  which  cover  could  be  readily  lifted  in 
order  to  remove  the  leaves  when  treated.  The  lower  division  or  cham- 
ber he  constituted  a  fire  box  or  smoke  chamber,  fitting  it  with  a  suitable 
door  and  an  ordinary  draft  register  to  supply  the  fuel  with  sufficient 
air  to  promote  the  combustion  necessary  for  the  production  oi  smoke. 
He  preferred  to  use  oak  or  hickory,  but  claims  any  suitable  variety  of 
wood  can  be  used  in  this  fire  box  or  smoke  chamber.  The  smoke  thus 
created  in  this  fire  box  or  smoke  chamber  is  designed  to  pass  upward, 
through  the  perforated  partition  or  false  bottom,  into  the  upper  or  to- 
bacco containing  chamber  into  which,  at  the  same  time,  he  introduced 
from  the  outside  steam  by  means  of  a  steam  inlet  pipe. 
.  It  is  at  once  apparent  from  an  examination  of  the  patent  claim  that 
its  practical  application  must,  if  upheld  at  all,  be  confined  to  very  nar- 
row limits.  The  use  of  heat,  water  evaporation  and  smoke  in  curing 
tobacco  has  .Ipi^g  been  in  use  by  the  farmers  in  securing  the  condition 
of  the  product  required  to  make  it  at  all  salable.  The  use  of  the  pri- 
mary elements,  heat,  smoke,  and  steam,  are  of  course  common.  The 
claim,  therefore,  if  upheld,  must  be  because  of  the  new  and  novel 
means  or  appliances  by  which  they  are  conjoined  and  applied.  How- 
ever, no  matter  what  views  we  may  entertain  as  to  the  original  va- 
lidity of  the  patent,  as  we  view  the  case,  it  becomes  unnecessary  for  us 
to  pass  upon  that  question.    It  expired  the  very  day  this  cause  was  sub- 
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mitted  to  us.   The  defendant  denies  infringement.    Its  counsel,  in  their 
brief,  correctly  describe  its  method  and  operation  to  be  as  follows : 

"It  hag  an  annex  to  Its  factory  at  I^ynchbnrg,  built  of  brick  and  steel  with 
a  composition  roof,  about  90  feet  long,  25  to  30  feet  wide,  and  25  to  30  feet 
high.  It  Is  divided  In  the  middle  by  a  fire  wall,  and  there  are  four  furnaces  for 
each  of  the  two  divisions,  two' furnaces  on  each  side  of  each  division.  These 
furnaces  extend  from  the  walls  into  the  annex  at  the  ground  or  floor  for  a 
distance  of  about  6  or  7  feet;  fuel  being  placed  In  them  from  the  outside 
through  an  entrance  flush  with  the  walls  of  the  building.  The  two  furnaces 
on  each  side  of  a  division  are  connected  on  the  inside  to  a  flue  extending  the 
length  of  the  compartment,  so  that  the  smoke  and  products  of  combustion  la 
the  furnaces  pass  into  the  flues.  These  flues  Inside  the  compartment  have  at 
Intervals  of  three  or  four  feet  openings  about  8  or  10  Inches  in  diameter  to 
permit  the  smoke  and  products  to  pass  into  the  compartments ;  the  opening 
being  covered  with  wire  cloth  to  prevent  sparks  passing  Into  the  compart- 
ment. In  the  ground  between  and  parallel  to  the  two  flues  in  each  com- 
partment Is  a  concrete  trough,  about  14  or  15  Inches  deeii  and  8  or  10  Inches 
wide,  which  is  adapted  to  contain  water,  and  it  is  provided  with  an  automatic 
valve  to  control  the  supply  of  water.  Along  the  bottom  of  the  trough  there 
is  a  perforated  steam  pipe,  which  may  be  supplied  with  steam  from  the 
boilers.  There  are  valves  outside  the  building  to  cut  off  or  control  the  supply 
of  water  and  steam  at  wIU.  Each  compartment  is  provided  with  numerous 
ventilators  In  its  upper  part" 

It  fully  appears  from  the  evidence  that  neither  the  apparatus  nor 
the  processes  are  the  same  as  plaintiff's.  The  tobacco  in  this  annex 
is  not  treated  in  "a  closed  receptacle" ;  nor  is  it  subjected  to  the  "com- 
bined and  simultaneous  action  of"  commingled  smoke  and  steam.  No 
steam  is  directly  used.  It  is  simply  discharged  under  the  water  occa- 
sionally for  the  purpose  of  increasing  water  evaporation.  But  more 
important  than  this  is  the  fact  that  defendant's  process  takes  the  tobac- 
co for  treatment  at  a  stage  before  Hobson's  process  is  applicable.  In 
other  words,  the  defendant's  process  takes  the  tobacco,  only  partially 
cured  by  the  farmer,  before  it  is  dried,  hangs  it  on  trucks  which  are 
run  into  this  annex  on  iron  tracks,  at  different  levels,  and  for  two  days 
subjects  it  to  a  warm,  smoky  atmosphere,  thereby  completing  the  cur- 
ing operation,  only  partially  done  by  the  farmer,  and  then,  by  means  of 
a  machine,  a  Proctor  drier,  dries  it  finally  to  the  state  required  for 
shipment.  On  the  other  hand,  Hobson's  process  designs  to  take  the 
tobacco  only  after  the  full  curing  of  it  for  shipment  has  been  secured, 
and,  for  the  sole  purpose  of  securing  the  desired  flavor,  subjects  it  to  a 
"last  treatment  prior  to  its  being  placed  in  a  hogshead  or  package  for 
shipment,"  which  last  treatment,  it  is  stated,  can  be  accomplished  by 
him  in  a  few  minutes. 

It  by  no  means  follows  that,  because  the  defendant,  by  common  and 
well-known  methods,  in  completing  the  partial  curing  necessary  to  be 
done,  secures  this  flavor  desired,  he  thereby  infringes  Hobson's  process. 
We  are  clear  that  it  does  not  so  infringe  it,  and  that  the  court  below 
rightly  held  that  his  bill  should  be  dismissed. 

Afiirmed. 
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UNIT  CONST.  CO.  ▼.  HUSKBY  MFG.  CO. 
(District  Court,  E.  D.  PennsylTania.    March  24,  1917.) 

No.  159S. 

1.  GotTBTB  ®=>290 — JuBisDicnon  or  Fbdsrai.  Oodbtb — Joindkb  or  Cadsks  of 

Action. 

A  federal  court  Is  not  (flven  Jurisdiction  of  a  suit  tor  unfair  com- 
petition between  citizens  of  the  same  state  by  the  fact  that  It  Is  Joined 
with  a  cause  of  action  for  Infringement  of  a  patent,  nor  because  the 
unfair  competition  charged  Is  connected  with  the  sale  of  the  alleged  in- 
fringing articles. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dlff.  i  832.] 

2.  PaTK.VTS  €=3226 — TBADK-MaBKS  and  TBADE-NAMES  «=>68 — "iNFBlNQBalENT" 

AND    UnFAIB   COMFETniON    DISTINGUISHED. 

Patent  infringement,  and  unfair  competition  in  trade  are  separate 
causes  of  action,  distinct  in  their  nature.  Patent  infringement  is  the 
violation  of  an  exclusive  monopoly  created  by  statute,  while  no  element 
of  monopoly  Is  Involved  in  unfair  competition. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  |  357 ;  Trade-Marks 
and  Trade-Names,  Cent  Dig.  f  TO. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Infringement.] 

8.  TaADE-MABKS   AND   TRADB-NaMES   «=>68 — ^"tJWFAIB  CoMPBrnTiON." 

The  doctrine  of  unfair  competition  does  not  forbid  or  discountenance 
the  manufacture  or  sale  by  any  one  of  articles  belonging  to  the  class  con- 
stituting the  subject  of  such  competition.  It  merely  prohibits  a  fraudu- 
lent or  wrongful  placing  of  the  articles  on  the  market  in  such  manner  or 
dress  as  to  deceive  or  be  calculated  to  deceive  a  purchaser  Into  the  belief 
that  such  articles  were  manufactured  or  prepared  and  directly  or  in- 
directly placed  on  the  market  by  persons  other  than  those  practicing 
such  unfair  competition.  The  essence  of  the  doctrine  is  that  no  one  is 
to  be  allowed  fraudulently  to  palm  off  upon  the  public  his  goods  as 
those  of  another. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  {  79. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Unfair  Competition.] 

In  Equity.  Suit  by  the  Unit  Construction  Company  against  the 
Huskey  Manufacturing  Company.  On  motion  by  defendant  to  dismiss 
bill  as  to  one  cause  of  action  alleged.    Motion  granted. 

Murdoch  Kendrick,  of  Philadelphia,  Pa.,  and  J.  Granville  Meyers 
and  R.  B.  Cavanagh,  both  of  New  York  City,  for  plaintiff. 
Howson  &  Howson,  of  Philadelphia,  Pa.,  for  defendant. 

BRADFORD,  District  Judge.  The  Unit  Construction  Company, 
a  corporation  of  Pennsylvania,  has  brought  its  bill  against  the  Huskey 
Manufacturing  Company,  a  corporation  of  the  same  state,  charging 
infringement  of  letters  patent  of  the  United  States  No.  1,176,692,  for 
improvements  in  unit  partition  and  wall  construction,  and  design  let- 
ters patent  of  the  United  States  No.  49,232  for  a  design  of  a  wall 
panel  or  partition.  The  plaintiff  further  alleges  that  the  defendant  has 
been  guilty  of  unfair  competition.     The  defendant  has  moved  that 

«9For  other  cases  ae«  sams  topic  *  KBT-NUMBER  in  all  K«r-Namb«r*d  OlgasU  *  Indezss 
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the  bill  be  dismissed  so  far  as  it  seeks  relief  on  the  ground  of  unfair 
competition,  for  the  reason  that  both  parties  being  citizens  of  Pennsyl- 
vania this  court  has  no  jurisdiction  to  grant  relief  on  that  ground. 
Aside  from  patent  infringement  the  bill,  both  in  form  and  in  substance, 
alleges  and  seeks  relief  for  unfair  competition.  The  first  paragraph 
of  the  stating  part  of  the  bill  states  that : 

"In  tbe  said  eastern  district  of  Pennsylvania  this  defendant  has  also  com- 
mitted tbe  acts  of  unfair  competition  hereinafter  complained  of." 

Paragraph  14  is  as  follows :  , 

"14.  This  plaintiff  says  that  in  order  to  make  known  to  purchasers  and 
to  the  public  tbe  merits  and  advantages  of  said  patented  inventions  and 
to  thereby  create  a  legitimate  demand  therefor,  this  plalntlft  has  continuous- 
ly carried  on  an  extensive  campaign  of  advertising  both  by  circulars,  cata- 
logues, circular  letters  and  the  like,  and  by  advertisements  In  trade  journals 
and  national  magazines.  These  circulars,  catalogues  and  advertisements  have 
contained  cuts  accurately  representing  the  design  and  appearance  of  plalntlfTs 
patented  inventions,  and  in  the  case  of  the  catalogues,  particularly,  cuts  rep- 
resenting detailed  features  of  plaintiff's  construction  have  been  shown; 
that  In  this  connection  plaintiff  has  been  put  to  and  about  great  expense  and 
effort  In  designing  and  devising  a  novel  and  ingenious  diagrammatic  system 
illustrative  of  installations  of  the  patented  booths,  the  partitions  and  the 
like,  and  in  conjunction  therewith  a  system  of  list-price  on  installations  ap- 
plicable to  and  to  be  read  in  conjunction  with  the  diagrammatic  system,  such 
diagrammatic  system  and  list-price  of  tnstallatlons  to  be  used  In  conjunction 
therewith  is  Illustrated  on  pages  4  and  5  of  a  sample  of  one  of  plaintiff's 
printed  circulars  attached  hereto  and  made  a  part  of  this  bill  and  marked 
Tlaintiff's  Kxhlblt  A— Plaintiff's  Circular.'  Furthermore,  in  its  circulars 
like  the  sample  'Plaintiff's  Exhibit  A— PlainUrs  Circular,'  this  plaintiff  has 
embodied  cuts  Qr  pictorial  representations  of  certain  actual  installations  made 
by  it  for  customers,  and  to  obtain  which  it  was  put  to  and  about  considerable 
expense.  This  plaintiff  has  expended  large  sums  of  money  in  such  advertis- 
ing, in  addition  to  salaries  and  other  expenses  of  salesmen  in  promoting 
and  forwarding  the  sale  of  these  patented  structures.  In  all  of  plaintiff's 
advertisements  attention  has  been  directed  to  the  fact  that  these  patented 
structures  were  manufactured  by  plaintiff,  and  by  reason  of  such  advertising 
the  purchasing  public  generally  have  become  familiar  with  the  designs  and 
appearance  of  plaintiff's  Inventions.  Manufacturers  of  similar  goods  have 
generally  respected  plaintifTs  rights  in  said  patented  structures  and  design, 
and  in  and  to  its  advertising  matter  thereof,  but  this  defendant,  Huskey 
Manufacturing  Company,  well  knowing  all  of  the  facts  above  set  forth,  with- 
out right  or  authority  and  against  the  will  of  plaintiff,  and  for  the  purpose 
of  appropriating  to  itself  a  part  of  the  profits  rightfully  due  to  the  plalntur 
from  the  sale  of  structures  embodying  plaintiff's  patented  inventions  has 
imitated  and  duplicates  plaintiff's  patented  structures  in  all  their  essential 
features,  and  has  advertised  such  Imitations  for  sale  through  the  medium 
of  catalogues,  circulars  and  the  like,  and  has  Inserted  In  said  catalogues,  cir- 
culars and  the  like,  cuts,  plans  of  diagrammatic  systems  and  list-price  installa- 
tions in  Imitation  of  plaintiff's  advertising  matter,  and  has  shown  in  such  cir- 
culars and  catalogues,  the  infringing  structures  in  the  exact  position  in  which 
they  are  shown  in  plaintiff's  advertisements,  circulars  and  catalogues  relating 
to  its  patented  structures.  Such  catalogue  or  circular  of  the  defendant  is  at- 
tached hereto  and  made  a  part  hereof,  and  is  marked  'Plaintiff's  Bxlilblt  B — 
Defendant's  Catalogue.'  Plaintiff  further  says  that  the  Infringement  and  Imi- 
tations of  plaintifTs  patented  structures  thus  wrongfully  manufactured  and 
sold  by  the  defendant  as  herein  complained  of,  are  of  Inferior  manufacture 
of  the  structures  of  plaintiff,  and  are  sold  to  merchants  and  the  dealers  at  a 
price  materially  below  that  at  which  plaintiff's  patented  structures  are  sold 
to  the  merchants  and  the  dealers,  and  that  the  appearance  of  defendant's  in- 
fringing structures  are  so  similar  to  the  patented  structures  of  plaintiff  as  to 
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t>e  lilrely  to  deceive  pnrchasers,  from  all  of  whldi  wrongful' acta  tbe  flef end- 
ant  has  secured  and  Is  secniing  a  large  amount  of  tbe  profits  which  this  plain- 
tiff as  owner  of  said  patented  structures  is  justly  entitled,  and  by  reason  of 
the  Inferior  quality  of  defendant's  Imitation  and  Infringing  structures,  the 
reputation  of  plaintiff's  patented  structures  has  been,  and  Is  being  damaged 
In  the  minds  of  the  purchasing  public,  as  this  plaintiff  Isl  informed  and 
believes." 

[1-3]  The  plaintiff  prays  not  only  that  the  defendant  be  restrained 
from  infringing  the  two  patents,  or  either  of  them,  but  "from  using 
cuts,  reproductions,  and  advertising  or  printed  matter  so  similar  in 
appearance  to  plaintiff's  cuts  or  reproductions,  advertising  or  printed 
matter  as  would  be  likely  to  deceive  and  confuse  purchasers";  and 
further,  that  the  plaintiff  "may  have  such  other  and  further  relief  as 
to  this  court  may  seem  meet."  This  prayer  is  broad  enough  to  cover 
not  only  damages  and  profits  for  patent  infringement,  but  damages  for 
unfair  competition.  If  patent  infringement  were  not  charged  in 
the  bill  undoubtedly  this  court  would  lack  jurisdiction  owing  to  iden- 
tity of  citizenship  as  between  parties.  But  it  is  ui^ed  that  relief  on 
the  ground  of  unfair  competition  may  be  treated  as  merely  incidental 
to  the  principal  relief  sought,  namely,  that  for  patent  infringement, 
and  that,  the  court  having  jurisdiction  over  the  patent  litigation,  in- 
cidental relief  may  be  given  on  the  former  ground.  And  it  is  further 
urged  that  on  the  assumption  that  relief  cannot  be  given  in  this  suit 
on  the  ground  of  unfair  competition  as  such  the  allegations  of  unfair 
competition  may  be  treated  as  disclosing  a  deliberate  and  fraudulent 
intent  accompanying  the  alleged  infringement.  While  these  conten- 
tions do  not  wholly  lack  judicial  support,  I  think  there  is  fatal  vice  in 
each  of  them.  Patent  infringement  and  unfair  competition  in  trade' 
are  separate  causes  of  action,  distinct  in  their  nature.  There  are  es- 
sential differences  between  them.  Patent  infringement  is  the  viola- 
tion of  an  exclusive  monopoly  created  by  statute.  No  element  of 
monopoly  is  necessary  or  involved  in  unfair  competition.  The  doc- 
trine of  unfair  competition  does  not  forbid  or  discountenance  the  man- 
ufacture or  sale  by  any  one  of  articles  belonging  to  the  class  consti- 
tuting the  subject  of  such  competition.  It  merely  prohibits  a  fraudu- 
lent or  wrongful  placing  of  the  articles  on  the  jnarket  in  such  manner 
or  dress  as  to  deceive  or  be  calculated  fo  deceive  purchasers  into  the 
belief  that  such  articles  were  manufactured,  or  prepared  and  directly 
or  indirectly  placed  on  the  market  by  persons  other  than  those  prac- 
ticing such  unfair  competition.  The  essence  of  the  doctrine  is  that 
no  one  is  to  be  allowed  fraudulently  to  palm  off  upon  the  public  his 
goods  as  those  of  another.  The  establishment  of  unfair  competition 
requires  proofs  and  the  application  of  principles  radically  different 
from  those  necessary  to  support  a  charge  of  patent  infringement. 
What  is  necessary  to  constitute  an  act  of  infringement  lacks  some  of 
the  essential  elements  of  unfair  competition.  In  no  legitimate  sense 
can  it  be  claimed  that  relief  for  unfair  competition  is  incidental  to 
relief  for  patent  infringement.  The  court  has  no  jurisdiction  over 
an  unfair  competition  controversy  between  citizens  of  the  same  state, 
and  the  coupling  of  the  two  causes  of  action  in  the  bill  in  question  is 
not  only  unsupported  by  principle  and  calculated  to  embarrass  the 
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orderly  administration  of  justice,  but,  with  respect  to  the  charge  of 
unfair  competition,  is  forbidden  by  the  jurisdictional  limitation  of  ju- 
dicial power.  The  conclusion  thus  reached  is  supported  and  required 
by  the  authorities.  Rule  26  of  the  equity  rules  prescribed  by  the  Su- 
preme Court  (201  Fed,  v,  118  C.  C.  A.  v),  it  is  true,  provides  that  "the 
plaintiff  may  join  in  one  bill  as  many  causes  of  action,  cognizable  in 
equity,  as  he  may  have  a^inst  the  defendant."  That  rule  recognizes 
that  causes  of  action  agamst  a  defendant  joined  in  one  bill  may  not 
under  all  circumstances  be  "conveniently  disposed  of  together,  for 
in  such  case  the  court  "may  order  separate  trials."  But  however  that 
may  be,  it  is  clear  that  a  mere  rule,  though  prescribed  by  the  Su- 
preme Court,  cannot  override  the  statutory  limitation  of  jurisdiction 
imposed  upon  this  court.  In  Geneva  Furniture  Co.  v.  Karpen,  238 
U.  S.  254,  259,  35  Sup.  Ct  788,  789  (59  L.  Ed.  1295),  the  court  said: 

"It  hardly  needs  statement  that  the  Jurisdiction  as  limited  and  fixed  by 
C!ongress  cannot  be  enlarged  or  extended  by  uniting  In  a  single  suit  causes 
of  action  of  which  the  court  la  without  Jurisdiction  with  one  of  which  It  has 
Jurisdiction.  Upon  this  point  the  rule  otherwise  prevailing  respecting  the 
Joinder  of  causes  of  action  in  suits  la  equity  must  of  course  yield  to  the  Ju- 
risdictional statute." 

Among  the  numerous  cases  declaring  and  applying  the  principle 
thus  authoritatively  enunciated  by  the  Supreme  .Court  are  Cushman 
V.  Atlantic  Fountain  Pen  Co.  (C.  C.)  164  Fed.  94;  National  Casket 
Co.  V.  New  York  &  Brooklyn  Casket  Co.  (C.  CI)  185  Fed.  533 ;  Elec- 
tric Boat  Co.  V.  Lake  Torpedo  Boat  Co.  (D.  C.)  215  Fed.  377;  Johns- 
ton V.  Brass  Goods  Mfg.  Co.  (D.  C.)  201  Fed.  368;  Keasby  &  Matti- 
son  Co.  V.  Philip  Gary  Mfg.  Co.  (C.  C.)  113  Fed.  432;  King  &  Co, 
V.  Inlander  (C.  C.)  133  Fed.  416;  Mecky  v.  Grabowski  (C,  C)  177 
Fed.  591,  Burt  v.  Smith,  71  Fed.  161,  163,  17  C.  C.  A.  573. 

The  position  that  the  allegation  of  unfair  competition  is  proper  as 
a  disclosure  of  the  aggravated  character  of  the  infringement  in  its 
bearing  upon  the  question  of  increased  damages  is  equally  untenable. 
In  the  first  place,  this  contention  is  inconsistent  with  the  fact  that 
the  plaintiff  complains  in  the  bill  of  unfair  competition  as  such.  And 
secondly,  if  under  the  bill  as  drawn  increased  or  treble  damages  are 
recoverable  it  is  competent  for  the  plaintiff  after  interlocutory  decree 
to  establish  before  the  master  facts  and  circumstances  justifying  and 
requiring  an  allowance  in  the  final  decree  of  treble  damages. 

The  bill  must  be  and  hereby  is  dismissed  without  prejudice  so  far  as 
it  seeks  relief  on  the  ground  of  unfair  competition  in  trade,  with  leave 
to  the  plaintiff  within  thirty  days  from  this  date  to  so  amend  the  stat- 
ing part  and  prayers  of  the  bill  as  strictly  to  limit  the  relief  sought  to 
profits  and  damages  for  patent  infringement 
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UECGANO,  Limited,  ▼.  JOHN  WANAMAKEB,  MKW  XOBK. 
(District  Court,  S.  D.  New  York.    January  9,  1917.) 

1.  APPBAI.   and   ErKOB   ®=»490 Sxn^BSEADEAS— 'RFFBCT. 

A  supersedeas  bond,  given  by  the  defendant  In  an  Infringement  suit, 
wbo  was  the  manufacturer,  on  appeal  from  a  decree  granting  an  Injunc- 
tion, Is  not  a  bar  to  a  suit  against  a  customer  of  defendant,  brought  in 
another  Jurisdiction  pending  the  appeaL 

[Kd.  Note. — For  other  cases,  see  A]K>eal  and  EJrror,  Gent  Dig.  H  2264- 
2274.] 

2.  Patents  «=>328 — Vauditt  and  Infrinoeubnt— Mechanicai.  Tot. 

The  Hornby  patent.  No.  1,079,245,  for  a  mechanical  buUding  toy,  held 
Infringed  on  motion  for  preliminary  injunction ;  and  defendant  also  heUt 
chargeable  with  Infringement  of  complainant's  copyrighted  manuals  of 
Instruction  for  building  the  toy  structures. 

In  Equity.  Suit  hy  Meccano,  Limited,  against  John  Wanamaker, 
New  York.    On  motion  for 'preliminary  injunction.    Granted. 

Ralph  L.  Scott,  of  New  York  City  (Reeve  Lewis,  of  New  York 
City,  of  counsel),  for  complainant. 

Toulmin  &  Toulmin,  of  Washington,  D.  C.  (H.  A.  Toulmin  and  H. 
A.  Toulmin,  Jr.,  both  of  Washington,  D.  C,  of  counsel),  for  defend- 
ant. 

AUGUSTUS  N.  HAND,  District  Judge.  This  is  a  motion  for  a 
preliminary  injunction  against  (1)  unfair  competition;  (2)  infrii^e- 
ment  of  copyrights  No.  291,371  and  No.  294,670;  and  (3)  infringe- 
ment of  patent  No.  1,079,245.  Judge  HoUister  has  granted  a  final 
decree  for  the  complainant  in  the  Western  District  of  Ohio  upon  the 
precise  issues  involved  in  this  cause,  and  an  appeal  has  been  taken 
from  Judge  HolUster's  decree,  and  the  injunction  suspended  during 
the  appeal.  That  suit  was  against  the  manufacturer  of  the  mechanical 
construction  toy  involved  here.  The  catalogue  was  held  to  infringe  the 
copyrights  of  complainant.  This  suit  is  brought  against  a  customer  of 
the  defendant  in  that  case. 

[1]  It  is  urged  that  the  suspension  of  the  injunction  pending  that 
appeal  precludes  the  relief  here  sought.  There  is  no  basis  in  reason 
or  authority  for  such  a  contention.  Philadelphia  Co.  v.  Edison  Co.,  65 
Fed.  551,  13  C.  C.  A.  40;  Birdsell  v.  Shaliol,  112  U.  S.  485,  5  Sup. 
Ct.  244,  28  L.  Ed.  768.  The  supersedeas  bcsid  in  Ohio  does  not  pro- 
tect the  complainant  against  the  infringement  by  this  defendant.  I 
have  examined  the  briefs  and  the  record  in  the  Ohio  case  sufficiently 
to  be  in  general  agreement  with  Judge  HolHster,  and  I  think.it  the 
fairest  disposition  of  this  motion  to  grant  an  injunction  to  the  com- 
plainant upon  filing  a  bond  of  $3,000,  with  the  alternative  provision 
that  the  injunction  may  be  suspended  pendente  lite  if  the  defendant 
shall  file  a  bond  in  a  like  amount  within  ten  days.  Such  a  provision 
protects  each  party  without  imposing  any  serious  burden  upon  either. 

[2]  It  seems  quite  apparent  that  the  patent  is  infringed,  and  that 
diagrams  and  directions  as  to  construction  have  been  borrowed  by 
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defendant  from  complainant's  copyrighted-  catalogues,  and  tliat  the 
system  of  construction  adopted  by  the  defendant  is  a  direct  imitation 
of  complainant's  system.  The  spacing  of  the  holes  in,  and  general 
appearance  of,  the  mechanical  parts,  seem  to  be  practically  identical. 
I  do  not  think  the  books  containing  plates,  or  the  covers  or  other  orna- 
mentations of  the  catalogues  of  the  defendant,  are  sufficiently  similar 
to  those  of  the  complainant  to  mislead  the  public;  but  the  appearance 
of  the  plates  themselves  and  the  system  of  construction  have  been  so 
deliberately  taken  by  the  defendant  from  the  complainant  that  they 
are  misleading,  and  come  within  the  decisions  of  Enterprise  Mfg.  Co. 
V.  Landers,  Frary  &  Clark,  131  Fed.  240,  65  C.  C.  A.  587,  Yale  & 
Towne  Mfg.  Co.  v.  Alder,  154  Fed.  37,  83  C.  C.  A.  149,  Rushmore 
V.  Manhattan  Screw  &  Stamping  Works,  163  Fed.  939,  90  C.  C.  A. 
299,  19  L.  R.  A.  (N.  S.)  269,  and  Prest-O-Lite  Co.  v.  Davis  et  al.,  215 
Fed.  349,  131  C.  C.  A.  491. 
The  motion  is  granted  to  the  extent  iijdicated. 


MURPHY  V.  FORD  MOTOR  CO.  et  aL 

(District  Court,  S.  D.  Ohio,  W.  D.    November  23,  1916.) 

No.  108. 

Bankbuptct  «=»300 — Sttbstitdted  Sebvice — Pbopebtt  WrrHm  Distkict— 
Ceobes  in  Action. 

In  B  suit  by  a  trustee  In  bankruptcy  to  set  aside  as  a  preference  an 
a8.signment  of  a  debt  owing  to  the  bankrupt  by  a  nonresident,  where  the 
debtor  admitted  the  debt  and  offered  to,  but  did  not,  pay  the  money  into 
court,  the  court  cannot  obtain  Jurisdiction  over  the  assignees,  who  wer** 
nonresidents  of  the  district,  by  substituted  servit-e  under  Judicial  Code 
(Act  March  3,  1911,  c.  2.S1)  §  57.  36  Stat  1102  (Comp.  St.  1913.  §  10,S9>. 
providing  that,  in  any  suit  t«  enforce  a  lien  on  or  claim  to  real  or  person- 
nl  property  within  the  district-  where  the  suit  is  brought,  an  absent  de- 
fendant may  be  served  with  an  order  to  defend  wherever  he  may  be 
found  or  by  publication,  since  the  Jurisdiction  conferred  by  that  section 
rests  on  a  real  and  not  a  constructive  basis,  and  the  existence  of  the 
property  within  the  district  Is  essential  to  the  court's  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  416,  449.1 

-  In  Bankruptcy.  Action  by  Daniel  W.  Murphy,  as  trustee  in  bank- 
ruptcy of  the  K.  E.  Sentman  Cut  Leather  Company,  against  the  Ford 
Motor  Company  and  Frank  M.  Bush  and  another,  partners  doing 
business  under  the  firm  name  of  the  Hoosier  Harness  Company.  On 
motion  by  the  partners  to  quash  the  service,  on  the  ground  that  the 
court  has  not  acquired  jurisdiction  over  them.    Motion  granted. 

E.  R.  Donohue,  of  Cincinnati,  Ohio,  for  trustee. 

Matthews  &  Matthews,  of  Cincinnati,  Ohio,  for  Hoosier  Harness  Co. 

Murray  M.  Shoemaker,  of  Cincinnati,  Ohio,  for  Ford  Motor  Co. 

HOLLISTER,  District  Judge.  This  is  a  plenary  suit  instituted  by 
a  trustee  in  bankruptcy  to  set  aside  an  alleged  preference.  The  Ford 
Motor  Company  owed  .the  bankrupt  some  $1,500.    Within  four  months 
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of  the  adjudication  in  bankruptcy,  the  bankrupt  assigned  its  claim 
against  the  Motor  Company  to  one  of ,  its  creditors,  Hoosier  Harness 
Company,  a  partnership  whose  members  are  citizens  of  and  residents 
in  Indiana.  The  Ford  Motor  Company  and  the  partners  are  made  de- 
fendants. The  Motor  Company  admits  the  debt  by  its  answer,  and 
is  willing  to  pay  the  money  into  court,  as  soon  as  it  is  determined 
whether  the  trustee  or  the  Harness  Company  is  entitled  to  it.  The 
money  has  not  been  paid. 

Under  section  57,  Judicial  Code,  an  attempt  at  substituted  service 
on  the  partners  was  made  by  the  trustee,  claiming  that  his  suit  was  to 
enforce  a  lien  upon  and  remove  a  cloud  upon  his  title  to  the  amount 
admitted  owed  by  the  Motor  Company  as  personal  property  "witfi- 
in  the  district"  where  he  brings  the  suit.  The  partners  move  to 
quash  the  service  on  the  ground  that  the  court  has  not  acquired  juris- 
diction over  them  for  any  purpose. 

As  I  tmderstand  the  claims  of  the  respective  counsel,  there  is  no  dis- 
pute tijat  this  is  a  proper  plenary  suit,  and  that  this  court,  as  a  court  of 
bankruptcy,  has  jurisdiction  of  the  subject-matter.  The  only  question, 
then,  is  as  tc  jurisdiction  of  the  person  to  the  extent  of  property  in 
this  district.  The  trustee's  counsel  claim  that  the  fund  is  in  custody 
of  the  court,  because  of  the  offer  of  the  Motor  Company  to  pay  the 
money  into  court,  and  that,  therefore,  the  res,  as  well  as  personal  prop- 
erty, is  "within  the  district." 

It  may  .be  granted  that  a  chose  in  action  is  personal  property,  and 
may  be  asserted  by  its  owner  wherever  he  may  happen  to  be,  if  he  can 
get  proper  service.  But  this  begs  the  question,  for  the  claim  of  the 
Harness  Company  also,  on  the  assignment  to  it,  is  a  chose  in  action 
which  it  may  assert  in  any  jurisdiction  in  which  it  can  obtain  proper 
service.  The  purpose  of  the  suit  is  to  determine  whether  the  trustee  or 
the  Harness  Company  is  the  owner  of  the  chose  in  action  against 
the  Motor  Company. 

It  is  clear  that  if  the  Motor  Company  had  refused  to  pay  the 
trustee,  he  must  go  where  he  can  serve  the  Motor  Company ;  and 
so,  if  the  Motor  Company  had  refused  to.  pay  the  Harness  Company 
it  (the  Harness  CcMnpany)  would  have  to  go  to  Michigan  and  institute 
proceedings  there,  or  in  some  other  jurisdiction  in  which  the  Motor 
Company  could  be  found.  The  effect  of  that  company's  position  is 
to  refuse  to  pay  either  party  until  the  court  determines  to  whom  the 
money  ought  to  be  paid. 

It  is  said  in  Chase  v.  Wetzlar,  225  U.  S.  79,  89,  32  Sup.  Ct  659,  663, 
56  L.  Ed.  990,  that  the  jurisdiction  conferred  by  section  57  rests  upon 
a  real  and  not  an  imaginary  and  constructive  basis;  that  the  exist- 
ence of  the  property  within  the  jurisdiction  is  essentially  necessary  to 
the  exertion  of  the  power  of  the  court  to  render,  a  binding  decree ; 
and  that  the  statute  (225  U.  S.  88, 32  Sup.  Ct.  663  [56  L.  Ed.  990])  "ex- 
clusively deals  with  property  which  is  Avithin  the  district  where  a  suit 
is  brought  and  which  property  is  therefore  capable  of  being  made  sub- 
ject to  the  dominion  and  resulting  control  of  the  court." 

Tliis  debt  of  the  Motor  Company  to  the  trustee,  or  to  the  Harness 
C<»npany,  as  the  case  may  be,  is  not  personal  property  within  this  dis- 
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trict.  This  court  has  no  possible  control  over  it.  On  the  bill  and  the 
answer  of  the  Motor  Company,  justice  to  the  latter,  as  well  as  to  the 
Hoosier  Harness  Company,  would  not  warrant  a  judgment  against  the 
Motor  Company.  The  agreement  of  the  Motor  Company  to  pay  the 
bankrupt  for  goods  was  a  mere  personal  contract.  The  trustee  may 
have  the  right  to  the  money  owed  by  the  Motor  Company,  but  the  mon- 
ey is  not  within  the  district. 

Of  the  many  cases  dealing  with  section  57,  none  seem  to  be  exactly 
to  the  point ;  but  one  branch  of  Evans  v.  Scribner's  Sons  (C.  C.)  58 
Fed.  303,  seems  to  contain  the  principle  underlying  this  case.  The  com- 
plainant was  a  resident  of  the  Northern  district  of  Georgia  and  there- 
in brought  her  bill  against  Scribner's  Sons  of  New  York  and  an  insur- 
ance company  of  Wisconsin.  One  purpose  of  the  bill  was  to  set  aside 
transfers  to  Scribner's  Sons  of  insurance  policies  on  the  life  of  com- 
plainant's deceased  husband,  on  the  ground  that  they  were  obtained 
by  duress  and  fraud.  The  insurance  company  in  its  answer  acknowl- 
edged the  existence  of  the  policies  and  its  indebtedness  on  the  same, 
asked  the  protection  of  the  court,  and  that  the  parties  claiming  it  ^ight 
be  brought  before  the  court  before  any  action  against  it  .was  had.  It 
offered,  when  it  should  be  so  protected,  to  deposit  in  court  the  amount 
covered  by  the  policies.  Service  was  had  under  section  57  upon  Scrib- 
ner's Sons,  who  moved  specially  that  the  order  of  service  and  the  serv- 
ice be  set  aside.    It  was  said  by  Judge  Newman  (page  304): 

"It  appears  that  tbe  policies  are  now  in  the  state  of  New  Tork,  but  the 
indebtedness  Is  by  a  coriwration  of  the  state  of  Wisconsin.  As  to  these-  poli- 
cies, the  suit  does  not  seek  to  enforce  'any  legal  or  equitable  lien  upon  or 
claim  to  any  property  either  real  or  personal';  neither  does  it  seek  to  re- 
move any  incumbrance,  lien,  or  cloud  upon  the  title  to  any  real  or  personal 
property.'  Even  If  the  insurance  policies  In  issue  could  be  said  to  be,  in  any 
fair  sense,  such  personal  property  as  is  contemplated  by  the  statute,  the 
policies  are  in  the  state  of  New  York,  and  not  in  tliis  district." 

It  is  true  the  court  emphasized  the  fact  that  the  policies  were  not 
within  the  district,  but  neither  was  the  indebtedness,  the  money  admit- 
ted to  be  due  on  the  policies;  nor  did  the  court  regard  the  offer  of  the 
insurance  company  to  pay  the  money  into  court,  as  bringing  the  res 
within  the  control  of  the  court.  The  same  principle  is  found  in  Ellis 
v.  Reynolds  (C.  C.)  35  Fed.  394,  and  in  Non-Magnetic  Watch  Co.  v. 
Association  Horlogere  Suisse  of  Geneva  (C.  C.)  44  Fed.  6,  Jackson  v. 
Hooper  (C.  C.)  171  Fed.  597,  Stockbridge  v.  Phoenix  Mut.  Life  Ins. 
Co.  (D.  C.)  193  Fed.  558,  and  Standard  Gas  Power  Co.  v.  Standard  Gas 
Power  Co.  (D.  C.)  224  Fed.  990. 

The  trustee's  right  is  transitory,  not  local,  in  nature,  and  his  action 
upon  it  is  transitory,  and  can  be  asserted  anywhere  where  the  proper 
defendants  can  be  found.  What  he  has  may  be  personal  property,  as 
distinguished  from  real  property,  but  the  property  he  has  is  the  right — 
if  that  right  is  established — to  get  the  money  upon  the  assertion  of  his 
right  in  a  competent  forum.  If  that  right  may  be  asserted  anywhere 
where  the  one  who  owes  the  debt  may  be  found,  it  is  not  personal 
property  of  such  character  within  the  district  as  to  give  the  court  ex- 
clusive dominion  and  control  of  it ;  hence  his  chose  in  action  is  not  per- 
sonal property  within  this  district,  and  the  court  acquires  no  jurisdic- 
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tion  by  the  attempt  at  substituted  service  on  the  partners  constituting 
the  Harness  Company. 

Their  motion  to  quash  the  order,  and  the  service  under  it  is  there- 
fore granted. 


MUTUAL  EXPORT  &  IMPORT  CORP.  v.  MUTUAL  EXPORT  &  IMPORT 

CORP.  OP  AMERICA. 

(District  Court.  S.  D.  New  York.    March  13,  1917.) 

No.  252. 

1,  COBPORATIONS     <S=»661(6) FOBEIGN     CORPORATIOWB— SurT    WrTHIN     STATB— 

Kesteainino  Use  of  Name. 

The  provision  of  General  Corporation  I^w  (Oonsol.  Laws  N.  T.  c.  23) 
S  15,  that  no  foreign  corporation  shall  maintain  any  action  in  the  state 
upon  any  contract  made  by  it  In  the  state,  unless  prior  to  making  such 
contract  it  had  procured  a  certificate  of  authority  to  do  business,  does 
not  prevent  a  foreign  corporation  doing  business  in  the  state  without  au- 
thority from  maintaining  suit  against  a  domestic  corporation,  subsequent- 
ly Incorporated  with  knowledge  that  the  name  adopted  by  It  was  similar 
to  the  name  of  the  foreign  corporation,  to  restrain  the  use  of  the  nante  by 
the  domestic  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  S$  2539,  2542, 
2514,  2564.] 

2.  COBPOBATIONS    <S=>648 — POBEION    COBPOBATIONS— FaILTJBB  TO    SECCBK    PBB- 

Mrr — Ubb  or  Naue  bt  Domestic  Cobpoeation. 

Under  General  Corporation  Law  N.  Y.  §  13,  providing  that  no  foreign 
stock  corporation  shall  do  business  iu  the  state  without  having  first  pro- 
cured a  certificate  of  authority,  and  that  no  such  certificate  shall  be 
granted  to  any  foreign  corporation  having  the  same  name  as  an  existing 
domestic  corporation,  or  a  name  so  nearly  resembling  it  as  to  be  calcu- 
lated to  deceive,  a  foreign  corporation  doing  business  within  the  state 
without  a  certificate  is  not  entitled  to  the  use  of  its  corporate  name  with- 
in the  state  as  against  a  subsequently  incorporated  domestic  corporation 
having  a  similar  name,  which  it  adopted  without  knowledge  that  it  was 
the  name  of  the  foreign  corporation,  since  the  foreign  corporation's  failure 
to  comply  with  the  law  requiring  it  to  procure  the  certificate  of  aiitbor- 
ity  to  do  business  prevented  the  domestic  corporation  from  learning  of 
'    the  similarity  of  names. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {  2516.] 

In  Equity.  Suit  by  the  Mutual  Export  &  Import  Corporation  against 
the  Mutual  Export  &  Import  Corporation  of  America  to  restrain  the 
defendant  from  the  use  of  its  name.  Complainant's  bill  for  injunction 
sustained,  and  defendant's  cross-bill  for  injunction  dismissed. 

Louis  A.  Sable,  of  New  York  City,  for  complainant 
Daniel  Mungall,  of  Brooklyn,  N.  Y.,  for  defendant. 

AUGUSTUS  N.  HAND,  District  Judge.  The  defendant  incorporat- 
ed February  10,  1916,  under  the  laws  of  Delaware,  with  the  object  of 
doing  an  import  and  export  business  in  the  state  of  New  York.  It 
entered  upon  this  business  in  New  York  immediately  after  its  incorpo- 
ration. The  complainant  incorporated  in  New  York  on.  March  10, 
1916,  and  engaged  in  a  similar  business,  without  any  knowledge  of  the 
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prior  incorporation  of  the  defendant  in  Delaware.  Each  corporation 
has  built  up  a  substantial  business  in  New  York  and  has  an  office  there, 
and  each  has  acted  throughout  in  good  faith.  The  similarity  of  names 
of  the  two  corporations  has  interfered  with  the  business  of  each,  and 
has  caused  letters,  invoices,  and  bills  of  lading  to  be  confused. 

Section  15  of  the  General  Corporation  Law  of  New  York  provides 
that: 

"No  foreign  stock  corporation  other  than  a  moneyed  corporation,  shall  do 
business  in  this  state  without  having  first  procured  from  the  secretary  of  state 
a  certificate  that  it  has  complied  with  all  tlie  requlrentents  of  law  to  author- 
ize it  to  do  business  in  this  state.  •  •  •  J^o  foreign  stock  corporation 
doing  business  in  this  state  shall  maintain  any  action  in  this  s^tate  upon  any 
contract  made  by  it  in  this  state,  unless  prior  to  the  making  of  such  contract 
it  shall  have  procured  such  certificate.  •  •  •  Ko  certificate  of  authority 
.«haU  be  granted  to  any  foreign  corporation  having  the  same  name  as  an  ex- 
isting domestic  corporation,  or  a  name  so  nearly  resembling  it  as  to  be  cal- 
culated to  deceive.    •    •    • " 

'  The  defendant,  though  it  began  business  in  New  York  prior  to  the 
incorporation  of  tlie  complainant,  has  never  obtained  a  Ucense  to  do 
business  there,  and  its  name  so  nearly  resembles  that  of  complainant 
as  to  be  calculated  to  deceive.  More  than  that,  the  proof  shows  the 
close  resemblance,  and  that  defendant's  name  does  in  fact  cause  decep- 
tion and  confusion.  The  complainant  seeks  in  this  suit  to  restrain  de- 
fendant from  the  use  of  its  name  within  the  state  of  New  York,  and 
the  defendant  in  its  answer  asks  for  similar  relief  against  the  com- 
plainant. 

[1]  It  is  manifest  that  it  is  the  policy  of  the  state  of  New  York  that 
a  business  corporation  should  obtain  a  certificate  from  the  secretary  of 
state  that  it  is  authorized  to  do  business  in  that  state,  and  that  no  such 
license  shall  be  given  to  any  corporation  having  a  name  so  similar  to 
that  of  a  domestic  corporation  as  to  cause  confusion.  The  only  penalty 
imposed  by  the  statute  upon  the  foreign  corporation  is  that  it  cannot 
recover  upon  contracts  made  in  New  York.  Hence  a  foreign  corpora- 
tion can  restrain  the  use  by  a  domestic  corporation  of  a  trade  name 
similar  to  its  own  when  such  name  is  chosen  by  the  domestic  corpora- 
tion with  notice  of  the  name  and  business  of  the  foreign  corporation, 
even  though  the  latter  has  obtained  no  authorization  to  do  business  in 
New  York.  This  is  well  settled  and  the  equity  is  based  upon  the  pre- 
vention of  fraud.  United  States  Light  &  Heating  Co.  of  Maine  v. 
United  States  Light  &  Heating  Co.  of  New  York  (C.  C.)  181  Fed.  182 ; 
Hoevel  Sandblast  Machine  Co.  v.  Hoevel,  167  App.  Div.  548,  153  N. 
Y.  Supp.  35;  General  Film  Co.  of  Missouri  v.  General  Film  Co.  of 
Maine  (C.  C.  A.)  237  Fed.  64. 

[2]  The  situation  in  the  case  at  bar,  however,  is  quite  different  from 
that  disclosed  in  the  foregoing  decisions.  The  defendant,  in  doing 
business  in  New  York  without  a  certificate,  has  acted  contrary  to  the 
policy  lOf  the  state,  and  neglected  to  furnish  the  complainant  with  rec- 
ord evidence  of  its  name  and  rights,  which  would  have  existed  if  the 
statute  had  been  complied  with.  Such  an  authorization  would  have  au- 
tomatically protected  the  complainant,  and  prevented  it  from  obtaining 
a  similar  corporate  name  and  building  up  a  good  business  under  that 
name.    Both  parties  were  innocent  of  any  wrong  purpose,  but  it  is  in- 


Digitized  by 


Google 


SHAFFBB   V.  MABK8  139 

equitable  that  the  complainant  should  lose  the  right  to  the  use  of  its 
name  in  New  .York  and  that  the  defendant  should  be  allowed  to  mis- 
lead the  public  by  the  use  of  its  name  when  a  compliance  with  the  stat- 
ute would  have  obvi^ated  the  difficulty. 

The  New  York  Appellate  Division  in  the  case  of  American  Tarter 
Co.  V.  American  Tarter  Company,  57  App.  J)iy.  411,  68  N.  Y.  Supp. 
236,  refused  to  enjoin  a  domestic  corporation  at  the  suit  of  a  foreign 
corporation  which  was  incorporated  first,  but  had  failed  to  obtain  an 
authorization  to  do  business  in  New  York,  from  the  use  of  its  name. 
The  real  reason  for  such  a  decision  was,  not  that  the  foreign  corpota- 
tion  had  not  a  right  to  sue,  or  to  use  its  name  where  no  rights  of  inno- 
cent third  parties  were  prejudiced,  but  because  it  had  neglected  to  com- 
ply with  a  statute  which  would  have  fully  protected  both  the  other 
party  and  the  public.  If  a  foreign  corporation  by  reason  of  careless. 
and  unlawful  conduct  has  lost  the  right  to  protect  its  own  name,  con- 
versely its  competitor  should  be  granted  an  injunction  to  prevent  the 
use  of  a  name  which  is  misleading. 

The  complainant's  bill-  for  an  injunction  should  therefore  be  sustain- 
ed, and  the  defendant's  cross-bill  for  an  injunction  should  be  dismissed, 
with  costs. 


SHAFFEB  ▼.  MARKS  et  al. 

(District  CJourt,  E.  D.  Oklahoma.    February  10,  19170 

No.  2256. 

(SvIMmu  by  the  Court.) 

1.  Minis  and  MiNKBAxe  ^3>56,  74 — On.  and  Qab  XjEasb — "Pbopekty." 

An  oil  and  gas  mining  lease,  under  the  laws  of  Oklahoma^  whether  a 
chattel  real,  an  Incorporeal  hereditament,  or  whatever  termed,  Is  never- 
theless a  right  or  Interest  relating  to  real  estate,  and,  although  not 
arising  to  the  dignity  of  an  estate  prior  to  entry  by  a  lessee,  Is  "proper- 
ty," and  as  such  the  subject  of  transfer  and  sale. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  f§  166, 
202. 

I)\>r  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
'Property.] 

2.  CoDRTS  €=>312(1) — United   States  Coubts — JtrRisDicnow — "Suit  to  Re- 

covxB  TJPON  a  Grose  in  Action  in  Favor  op  Ant  Assignee." 

An  action  in  equity  by  the  assignee  of  sach  lease  to  restrain  others 
from  operating  the  land  for  oil  and  gas  Is  not  a  "suit  to  recover  upon  a 
chose  in  action  by  an  assignee,"  within  the  provisions  of  section  24  of  the 
Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1091  [Comp.  St.  1913,  $ 
901]),  prohibiting  federal  District  Courts  from  entertaining  suits  to 
recover  upon  any  promissory  note  or  other  chose  in  action  in  favor  of 
an  assignee. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  $$  873-875.] 

3.  Coubts  ^s»367 — Federal  Cocsa's — Foixowino  State  Covkt  Decisions. 

Tbe  federal  courts,  in  determining  ctlses  before  them  involving  state 
laws  and  rights  accruing  under  those  laws,  are  guided  by  the  rules  an- 
nounced by  the  Supreme  Court  in  Kuhn  v.  Falrmount  Coal  Co.,  215  U  S. 
360,  30  Sup.  Ct  140,  54  L.  Ed.  228. 

fBd.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {§  958,  959.] 
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4.  CotnjTS  ®=»365 — Mines  and  Minerals  *=»7T,  78(2) — Federal  Coitbts — 
FoLLowiNo  State  Coubt  Decisions — Oii,  and  Gas  LiEase — Validity. 

In  determining  whether  or  not  an  Oklahoma  oil  and  ga^  lease  executed 
In  1912,  reser\'lng  to  the  lessee  the  right  to  surrender  said  lease  at  any 
time -upon  the  payment  of  $1  to  the  lessor,  was  a  valid  or  void  contract, 
resort  will  be  had  to  the  decisions  of  the  Oklahoma  courts  rendered  prior 
to  the  date  of  said  lease,,  and  in  the  absence  of  any  decision  holding  such 
leases  void,  their  validity  will  be  determined  from  an  examination  of  the 
general  law  on  the  subject  The  opinions  in  Superior  Oil  &  Gas  Co.  v. 
Mehlln,  25  Okl.  809.  108  Pac.  54.').  188  Am.  St.  Rep.  942,  decided  In  1910, 
In  Kolachny  v.  Galbreath,  26  Okl.  772.  110  Pac.  902.  38  L.  K.  A.  (N.  S.) 
1  451,  decided  In  1910,  and  In  Frank  Oil  Co.  v.  Bellevlew  Qas  &  Oil  Co..  29 
Okl.  719.  119  Pac.  260,  43  I*  R.  A.  (N.  S.)  487,  decided  In  1911,  examined, 
and  found  to  fall  far  short  of  holding  such  leases  void,  but,  upon  the 
other  hand  treated  such  leases  as  valid,  binding  contracts,  and  not  con- 
ferring upon  or  reserving  to  the  lessor  the  right  to  decline  to  accept 
♦        rentals  for  delay  in  drilling  when  properly  tendered. 

[Ed.  Note. — For  other  cases,  see  Courts.  Cent.  Dig.  ff  950,  952,  955, 
969-971;   Mines  and  Minerals,  Cent.  Dig.  §g  204,  206.] 

6.  Mimes  and  Minerals  <S=78(2) — On.  and  Gas  IjEasb — Oancex-latton. 

Under  the  decision  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  807,  72  C. 
C.  A.  213.  decided  in  1905,  and  the  opinions  of  the  Supreme  Court  of 
Oklahoma  then  handed  down,  an  Oklahoma  surrender  clause  oil  and  gas 
mining  lease,  executed  In  1912  for  a  cash  bonus  of  $120,  held  a  valid  and 
enforceable  contract,  and,  though  the  lessee  had  the  right  to  surrender  the 
Mease  at  any  time,  the  lessor  did  not  have  the  right  to  decline  to  accept 
rentals  made  in  accordance  with  the  terms  of  the  lease,  and  cancel  the 
lease  within  the  five-year  term;  it  not  appearing  that  there  was  any 
threatened  drainage  of  the  property,  or  any  undue  delay  in  development 
after  becoming  practicable  from  the  standpoint  of  marketing  facilities. 

[Ed.  Note.— For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  {  206.] 

6.  Mines  and  Minerals  ^=>77,  79(6) — Oil  and  Gas  Lbabe — Cash  Bonus. 

The  cash  bonus  of  $120  supported  each  and  every  provision  in  said 
lease,  and  said  lease  being  an  Indivisible  contract,  the  cash  bonus  not 
only  supported  the  full  term  of  the  lease,  bat  the  option  of  the  lessee  to 
keep  the  lease  alive  by  tendering  delay  rentals. 

[Rd.  Note.— For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  g§  204, 
209.1 

7.  Mines  and  Minerals  ^=>77 — Oil  and  Gas  TjEabe — Constbdction. 

The  surrender  clause  oil  and  gas  mining  lease  will  be  strictly  construed 
in  favor  of  the  landowner,  the  party  who  is  bound,  and  against  the 
lessee,  the  party  not  bound,  following  Kolachny  v.  Galbreath. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  S  204.] 

8.  Courts  <S=>354 — Mines  and  Minerals  «=»73 — On,  and  Gas  Lease — ^Riobts 

OF  Lessee — Federal  Coitbts. 

Whether  an  oil  and  gas  lease  confers  upon  the  lessee  a  freehold  estate, 
a  chattel  real,  or  an  incorporeal  hereditament  is  immaterial.  An  Okla- 
homa oil  lessee  acquires  a  vested  right  to  enter  and  explore  for  oil  and 
gas  and  appropriate  the  same  according  to  the  terms  of  the  contract,  and 
this  vested  right  Is  as  much  entitled  to  the  protection  of  a  court  of  equity 
as  a  fec-slrapie  estate  in  land,  and  in  a  proper  case.  Irrespective  of  what 
remedy  the  state  courts  afford,  federal  equity  will  apply  its  own  remed.y. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  gj  920.  934;  Mines 
and  Minerals,  Cent.  Dig.  g§  201,  210,  211.] 

9.  Mines  and  Minerals  €=>79(6) — Oil  and  Gas  Lkase — Rental — FoRi-EnuBK. 

A  lessee  in  either  an  "unless"  lease  or  an  "or"  surrender  clause  lease, 
who  Intentionally  fails  to  make  a  delay  or  rental  payment  at  the  time 
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and  In  tbe  manner  spedfletl  In  the  lease,  cannot  escape  forfeiture  of  the 
lease  by  tendering  payment  out  of  time.  But  where  It  is  his  Intention  to 
make  the  stipulated  payment  in  strict  accordance  with  the  terms  of  the 
lease,  but  his  attempt  to  do  so  is  abortive  because  of  some  accident  or 
mistake,  not  the  result  of  his  willful  neglect  or  gross  negligence,  a  court 
of  equitj  will  grant  him  relief  as  against  the  forfeiture  asserted  by  the 
lessor  because  of  such  follure,  where  the  lessor  has  not  suffered  by  tbe 
delay  and  it  would  be  inequitable  to  enforce  the  forfeiture. 

[Ed.  Note. — ¥k>t  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  |  209.] 

Suit  by  Charles  B.  Shaffer  against  John  H.  Marks  and  McCartney, 
landowners,  and  Aggers,  second  lessee,  to  restrain  said  Aggers  from 
drilling  the  land  for  oil  and  gas  and  to  cancel  Aggers'  lease  as  cloud  on 
title  of  complainant.    Decree  for  complainant. 

George  S.  Ramsey,  Edgar  A.  De  Meules,  Malcolm  E.  Rosser,  and 
Villard  Martin,  all  of  Muskogee,  Okl.,  for  complaitiant. 

John  Devereux,  Bird  S.  McGuire,  and  F.  B.  Dillard,  all  of  Tulsa, 
OicL,  for  lessors  and  C.  D.  Coggeshall. 

Thomas  H.  Owen  and  J.  C.  Stone,  both  of  Muskogee,  Okl.,  and  Ed- 
ward H.  Chandler,  Farrar  L.  McCain,  Randolph,  Haver  &  Shirk,  and 
John  B.  Meserve,  all  of  Tulsa,  Okl.,  for  defendants. 

CAMPBELL,  District  Judge.  Without  stating  the  case  in  detail, 
the  court  will  outline  the  conclusions  reached  after  a  careful  study  of 
the  voluminous  record  and  the  many  authorities  relied  upon  by  coun- 
sel in  support  of  their  several  contentions  as  to  the  law  of  this  case. 

[1,  2]  At  the  threshold  lies  the  question  of  the  court's  jurisdiction, 
raised  by  counsel  for  defendant  Aggers  by  supplemental  brief  filed  by 
leave  of  court  after  the  case  was  heard  and  submitted  upon  the  merits. 
As  against  the  jurisdiction  it  is  alleged  that,  inasmuch  as  it  appears  that 
the  plaintiff,  Shaffer,  bases  his  right  to  the  relief  he  prays  upon  an  oil 
and  gas  lease*  from  certain  of  the  defendants  to  one  Terry,  which 
Terry,  in  turn,  assigned  to  Shaffer,  it  not  appearing  affirmatively  that 
Terry  was  not  a  citizen  of  Oklahoma,  Shaffer  is  therefore  precluded. 
'  from  maintaining  this  action  in  this  court  by  the  provision  of  section 
24  of  the  Judicial  Code  to  the  effect  that: 

"No  District  Court  shall  have  cognizance  of  any  suit  •  *  •  to  recover 
upon  any  promissory  note  or  other  chose  in  action  in  favor  of  any  assignee, 
•  •  •  unless  such  suit  might  have  been  prosecuted  in  such  court  to  recover 
upon  said  note  or  other  chose  in  action  tf  no  assignment  had  been  made." 

It  is  contended  that  the  oil  and  gas  lease  upon  which  plaintiff  bases 
his  right  to  the  relief  sought  comes  within  the  term  "chose  in  action," 
as  contemplated  in  the  foregoing  provision  of  the  Code,  and  that  this 
is  essentially  a  suit  to  recover  upon  such  lease,  and  is  therefore  a  suit 
to  recover  upon  a  chose  in  action  by  an  assignee  whose  assignor  it  does 
not  appear  could  have  maintained  the  suit  in  this  court. 

Upon  consideration  of  the  authorities,  I  conclude  that  this  contention 
is  not  well  founded,  and  that  this  court  has  jurisdiction  of  this  con- 
troversy, notwithstanding  plaintiff's  assignor,  Terry,  may  have  been  a 
citizen  of  Oklahoma.    In  considering  the  provision,  "any  suit  to  recover 
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the  contents  of  any  promissory  note  or  other  chose  in  action  in  favor 
of  any  assignee,"  the  Supreme  Court  of  the  United  States,  in  the  late 
case  of  Brown  v.  Fletcher,  235  U.  S.  589,  35  Sup.  Ct.  154,  59  L.  Ed. 
374,  said: 

"These  were  tecbnical  terms  of  variable  meaning.  They  might  have  been 
given  a  literal  construction,  in  which  case  the  act  would  not  have  wholly 
remedied  the  evil  Intended  to  be  corrected.  They  were  also  susceptible  of  a 
construction  so  broad  as  to  include  subjects  far  beyond  the  congressional 
policy.  For  a  'chose  in  action  embraces  in  one  sense  all  rights  of  action.*' 
•  •  •  So  that,  if  the  words  of  the  statute  had  been  given  their  most  com- 
prehensive meaning,  every  assignee  or  vendee  would  have  been  prevented  from- 
suing  in  the  United  States  court  unless  the  assignor  could  have  maintained  ■ 
the  action.  It  Is  evident,  however,  that  there  was  no  intent  to  prevent  as- 
signees and  purchasers  of  property  from  maintaining  an  action  in  the  federal 
court  to  recover  such  property,  even  though  the  purchaser  was  an  assignee 
and  the  deed  might,  in  a  sfflise,  be  called  a  diose  In  action." 

Whether  the  right  conveyed  by  an  oil  and  gas  lease  be  termed  a 
chattel  real,  an  incorporeal  hereditament,  or  what  not,  it  is  nevertheless 
a  right  or  interest  relating  to  real  property,  although  not  arising  to  the 
dignity  of  an  estate,  and  as  such  right  or  interest  is  property,  and  may 
be  the  subject  of  transfer.  The  Supreme  Court  of  this  state  (In  re 
Indian  Territory  Illuminating  Oil  Co.,  43  Okl.  at  page  316,  142  Pac.  at 
page  100)  said : 

"Generally,  an  oil  and  gas  lease,  a  school  land  lease,  or  a  lease  of  any  sort,, 
for  that  matter,  undoubtedly  is  property." 

And  in  Kolachny  v.  Galbreath,  26  Okl.  772, 110  Pac.  902, 38  h.  R.  A. 
(N.  S.)  451,  it  is  neld  that,  while  an  oil  and  gas  lease  does  not  vest  in 
the  lessee  the  title  to  the  oil  and  gas  in  the  land  and  is  not  a  grant  of 
any  estate  therein,  it  is,  however,  a  grant  of  a  right  to  prospect  for  oil 
and  gas,  an  incorporeal  hereditament.  In  Heller  v.  Dailey,  28  Ind. 
App.  555,  63  N.  E.  490,  it  is  said : 

"  •  •  •  The  owner  of  land  is  not,  by  virtue  of  his  proprietorship  thereof, 
the  absolute  owner  of  the  oil  and  gas  in  and  under  it  in  its  free  and  natural 
state,  nor  yet  reduced  to  actual  control  of  any  person ;  but  he,  together  with 
the  other  owners  of  land  in  the  gas  field,  has  a  qualifieil  ownership,  consisting 
of  or  amounting  to  his  exclusive  right  to  do  what  may  be  done  on,  through,  or 
under  his  land  (as  the  making  of  wells),  necessary  to  reduce  the  minerals  to 
his  possession,  and,  by  thus  acquiring  the  exclusive  control,  to  become  the 
owner  of  the  mineral  substances  as  his  personal  property,  observing  due  re- 
gard in  his  operations  to  the  like  enjoyment  of  such  exclusive  right  by  all 
other  landowners  In  like  circumstances.  This  exclusive  right  is  his  private- 
property.  He  cannot  grant  more  than  he  owns.  Therefore,  by  granting  all 
the  oil  and  gas  in  and  under  his  land,  he  does  not  grant  more  than  a  right  to- 
reduce  to  ownership  the  oil  and  gas  which  may  be  obtained  by  operating  on  the- 
land,  whereby  substances  which,  at  the  time  of  the  making  of  the  grant,  may 
be  in  and  under  lands  of  other  surface  proprietors,  may  come  into  rightful 
ownership  of  the  grantee  as  his  personal  property.  Though,  because  of  the 
peculiar  nature  of  oil  and  gas,  a  corporeal  Interest  In  them  in  place  cannot  be 
created,  and  title  to  the  specific  mineral  substances  cannot  be  acquired  with- 
out the  reduction  of  them  first  to  personal  property,  yet  the  exclusive  and" 
assignable  right  to  do  this,  with  the  accompanying  rights  necessary  to  such 
accomplishment,  constitutes,  not  a  privilege  revocable  before  it  has  been 
acted  upon,  but  a  subsisting,  exclusive,  assignable,  and  irrevocable  right, 
which  accrues  upon  the  execution  of  the  written  instrument  of  conveyance  and 
before  any  action  has  been  taken  thereunder.    The  right  so  created  is  not 
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su8<.«ptJble  of  UTei7  of  seisin,  and  Is  In  the  qature  of  an  Incorporeal  heredita- 
ment •  *  •  While,  for  reasons  which  we  have  sought  to  state,  we  do 
not  regard  the  contract  in  suit  as  a  grant  of  land,  or  as  a  'lease,'  properly  so 
called,  but  do  regard  it  as  a  grant  of  a  right  in  the  nature  of  an  Incorporeal 
hereditament,  operative  from  the  time  of  its  execution  and  during  the  ac- 
complishment of  its  purpose  as  a  transfer  of  an  exclusive  right  to  search  for, 
take,  and  appropriate  the  minerals  mentioned  in  the  Instrument,  under  wbat- 
«ver  technical  common-law  term  It  may  most  properly  be  classed,  it  must  be 
held  to  be  a  conveyance  of  an  Interest  in  land  within  the  meaning  of  our 
statutes." 

This  suit,  rightly  ui^derstood,  is  an  action  by  Shaffer  to  enjoin  the 
invaision  by  certain  of  the  defendants  of  this  property  right  conveyed 
by  the  lease  under  which  he  claims,  and  which  right  he  contends  has 
not  been  forfeited.  He  is  not  seeking  to  enforce  any  executory  con- 
tractual provisicMis  of  the  lease.  He  is  asserting  no  claim  based  upon 
either  tort  or  breach  of  contract  arising  in  favor  of  his  assignor  and 
assigned  to  him.  I  think  the  jurisdiction  of  the  court  in  this  case  is 
clearly  sustained  by  the  reasomng  of  the  following  authorities,  ai^ong 
others:  Bushnell  v.  Kennedy,  9  Wall.  (76  U.  S.)  387,  19  L.  Ed.  736; 
Ambler  v.  Eppinger,  137  U.  S.  480,  11  Sup.  Ct.  173,  34  L.  Ed.  765 ; 
Mexican  National  R.  R.  v.  Davidson,  157  U.  S.  201,  15  Sup.  Ct. 
563,  39  L.  Ed.  672 ;  Brown  v.  Fletcher,  supra ;  Guffey  v.  Smith,  237 
U.  S.  101,  35  Sup.  Ct.  526,  59  L.  Ed.  856;  Oak  Grove  Construction 
Co.  V.  Jefferson  County,  219  Fed.  860,  135  C.  C.  A.  528;  Crown  Or- 
chard Co.  V.  Dennis,  229  Fed.  652,  144  C.  C.  A.  62. 

[3]  Now,  as  to  the  contention  of  counsel  for  defendant  Aggers  that 
under  the  terms  of  the  lease  of  March  18,  1912,  from  Marks  and  oth- 
ers to  Terry,  the  lessors  had  the  right,  regardless  of  whether  it  was  ten- 
dered in  strict  accordance  with  the  provisions  of  the  lease,  to  refuse  to 
accept  the  payment  for  June  18,  1915,  and  declare  the  lease  contract 
terminated :  Assuming,  for  the  purpose  merely  of  the  consideration  of 
this  branch  of  the  case,  that  the  tender  of  the  payment  due  June  18, 
1915,  was  made  by  Shaffer  in  all  respects  in  strict  accordance  with  the 
terms  of  the  lease,  were  the  lessors  or  their  assigns  obligated  to  re- 
ceive the  same  and  continue  the  lease  in  force  for  the  quarter  for  which 
such  tender  was  made?  The  determination  of  this  question  involves  a 
consideration  of  the  terms  of  the  lease  and  a  construction  thereof  as 
to  the  respective  rights  reserved  by  the  instrtunent  to  the  several  par- 
ties thereto.  The  estate  and  rights  (as  distinguished  from  remedies) 
created  by  the  instrument  under  consideration,  so  far  as  determined  by 
decisions  of  the  Supreme  Court  of  Oklahoma  at  the  time  this  lease 
contract  was  entered  into,  must  be  accepted  and  applied  by  this  court 
as  rules  of  property  in  the  consideration  of  this  question.  Guffey  v. 
Smith,  237  U.  S.  101,  35  Sup.  Ct.  526,  59  L.  Ed.  856.  The  extent  to 
which  such  decisions  are  controlling  in  a  case  of  this  character  is  clear- 
ly defined  by  certain  rules  announced  by  the  United  States  Supreme 
Court  in  KtAn  v.  Fairmount  Coal  Co.,  215  U.  S.  at  page  360,  30  Sup. 
Ct.  at  page  143,  54  h.  Ed.  228,  as  follows: 

"We  take  It,  then,  that  it  is  no  longer  to  be  questioned  that  the  federal 
courts  in  determining  cases  before  them  are  to  be  guided  by  the  following 
rules:  (1)  When  administering  state  laws  and  determining  rights  accruing 
under  those  laws,  the  Jurisdiction  of  the  fedwal  court  is  an  Independent  one, 
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not  subordinate  to,  but  co-ordinate  and  concurrent  with,  tbe  jurlsdlctton  oC 
the  state  courts.  (2)  Where,  before  the  righU  of  the  partiet  accrued,  certain 
rules  relating  to  real  estate  have  been  so  established  by  state  declsloDS  as  to 
become  rules  of  property  and  action  In  tbe  state,  those  rules  are  accepted  by 
the  federal  court  as  authoritative  declarations  of  the  law  of  tbe  state.  (S) 
But,  where  the  law  of  the  »tate  hat  not  been  thus  tettled.  It  48  not  only  tbe 
right  but  the  duty  of  the  federal  court  to  exercise  Its  own  Judgment,  as  It  also 
always  does  when  the  case  before  It  depends  upon  the  doctrines  of  commer- 
cial law  and  general  Jurisprudence.  (4)  So,  when  contracts  and  transactions 
are  entered  Into  and  rights  have  accrued  under  a  particular  state  or  local  de- 
cision, or  vheti  there  lias  heen  no  decision  by  the  ttate  court  on  the  partUni- 
lar  question  involved,  then  the  federal  courts  properly  claim. tbe  rigbt  to 
glre  effect  to  their  own  judgment  as  to  what  is  the  law  of  the  state  applicable 
to  the  case,  even  where  a  different  view  has  been  expressed  by  the  state  court 
after  the  rights  of  parties  accrued.  But  even  in  such  cases,  for  the  sake  of 
comity  and  to  avoid  confusion,  the  federal  court  should  always  lean  to  an 
agreement  with  tbe  state  court,  if  the  question  Is  balanced  with  doubt." 

[4]  It  is  insisted  that  the  right  of  the  lessor  in  a  lease  of  this  char- 
acter to  refuse  to  accept  such  payment  of  delay  money  is  announced  in 
at  least  three  decisions  of  the  Supreme  Court  of  Oklahoma  prior  to  the 
execution  of  this  lease,  or,  if  not  specifically  annoimced,  that  these  de- 
cisions do  announce  principles  of  law  which,  when  applied  to  this  case, 
clearly  support  defendants'  contention.  The  decisions  referred  to  are 
Superior  Oil  &  Gas  Co.  v.  Mehlin,  25  Okl.  809,  108  Pac.  545,  138  Am. 
St.  Rep.  942,  decided  in  1910;  Kolachny  v.  Galbreath,  26  Okl.  772,  110 
Pac.  902,  38  L.  R.  A.  (N.  S.)  451,  decided  in  1910;  and  Frank  Oil  Co. 
V.  Belleview  Gas  &  Oil  Co.,  29  Okl.  719,  119  Pac.  260.  43  L.  R.  A.  (N. 
S.)  487,  decided  in  1911. 

Superior  Oil  &  Gas  Co.  v.  Mehlin,  supra,  was  a  suit  to  specifically 
perform  a  certain  contract  of  the  defendant  to  execute  to  the  plaintiff 
an  oil  and  gas  lease  in  such  form  as  was  then  in  use  in  the  state  of  Kan- 
sas. The  court  concluded  that  the  question  as  to  whether  specific  per- 
formance of  the  contract  to  execute  the  lease  would  be  decreed  must 
depend  upon  whether  the  contemplated  lease  was  one  of  which  the  court 
would  decree  specific  performance.  The  requirements  of  a  contract  to 
warrant  specific  performance  are  set  forth  at  page  815  of  this  opinioo 
(108  Pac.  548,  138  Am.  St.  Rep.  942).  The  Kansas  form  of  lease  un- 
der consideration  provided  that  "in  consideration  of  one  dollar  cash  in 
hand  paid  and  the  royalties,  covenants,  stipulations,  and  conditions 
hereinafter  contained  and  hereby  agreed  to  be  paid,  observed,  and 
performed"  by  the  lessee,  the  lessor  "does  hereby  grant,  lease,  and  let 
unto"  lessee  for  the  term  of  15  years  from  date,  and  as  long  thereafter 
as  oil  and  gas  is  produced  from  the  land,  all  the  oil  and  gas  in  and  un- 
der the  described  tract.  The  lessee  is  made  to  covenant  that  it  will 
commence  operations  upon  the  land  within  the  term  aforesaid  and  op- 
erate the  same  in  good  and  workmanlike  manner,  etc.  It  is  further 
provided  that,  in  case  operations  as  aforesaid  are  not  commenced  with- 
in the  term  aforesaid,  the  lessee  shall  pay  the  lessor  $ ,  in  ad- 
vance, for  each  additional  year  such  commencement  is  delayed  from, 
the  end  of  the  term  aforesaid  until  the  well  is  completed.  As  to  this 
lease  the  court  say : 

"From  the  foregoing  it  will  be  noted  that  tbe  lessee  under  the  terms  of  the 
lease  could  delay  tbe  beginning  of  any  well  upon  tbe  land  described  for  prac- 
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tirally  15  yeairs,  and  then.  If  at  the  end  of  that  period  of  time  he  desired  to 
delay  longer,  there  was  a  proviso  allowing  It  (for  a  consideration  not  spedflc- 
ally  named)  to  hold  the  land  Indefinitely,  without  beginning  any  operations 
whatsoever.  Tbas,  while  by  a  decree  defendant  might  be  compelled  to  enter 
into  this  lease,  no  coart  could  under  its  terms  exercise  any  power  to'  compel 
the  lessee  to  operate.  Under  Its  terms  it  is  left  entirely  to  the  action  of  the 
lessee  to  either  drill  for  oil  or  gas,  or  not  drill,  and  there  is  no  forfeiture  or 
bnrden  provided  for  during  this  15-year  term,  in  which  the  lessee  may  de- 
prive the  owner  of  any  of  the  benefits  whatsoevei;  of  having  his  land  exploited. 
The  general  rule  in  snch  cases  is -that  contracts  unperformed,  optional  as  to 
one  of  the  parties,  are  optional  as  to  both.  Venture  Oil  C!o.  v.  Fretts,  152  Pa. 
451,  25  Atl.  732:  Reese  et  al.  v.  Zlnn  et  al.  (C.  G.)  103  Fed.  97;  Federal  Oil 
Co.  T.  Western  Oil  Co.,  121  Fed.  674,  57  0.  C.  A.  428.  The  favorable  presump- 
tions which  are  usually  Indulged  In  behalf  of  ordinary  lessees  are  not  enjoy- 
ed by  those  holding  leases  of  the  character  whose  enforced  execution  Is  sought 
by  plaintiff  in  this  action,  for  the  doctrine  seems  to  be  fundamental  that,  on 
account  of  the  peculiar  nature  of  the  subject-matter  upon  which  they  operate, 
and  the  danger  of  loss  to  the  lessor  through  the  movement  of  the  oil  and  gas 
to  surrounding  lands,  and  Its  withdrawal  from  neighboring  wells,  oil  and 
gas  leases  are  construed  most  strongly  against  the  lessee  and  in  ffivor  of 
the  lessor." 

Kolachny  v.  Galbreath,  supra,  was  also  a.  case  where  the  lessee  was 
seeking  to  enforce  specific  performance  of  a  lease.  The  opinion  is  by 
Justice  Williams.  In  entering  upon  the  consideration  of  the  case  the 
court  says: 

"It  is  essential  to  determine  whether  any  of  the  following  paragraphs  of 
the  oil  and  gas  lease  upon  which  this  action  was  based  precluded  the  plalntUT 
from  obtaining  relief  in  equity;   said  paragraphs  being  in  heec  verba." 

The  court  then  sets  forth  the  terms  of  the  lease,  which  provided  that 
VQ.  case  no  well  be  drilled  within  two  years  all  rights  under  the  lease 
should  cease  upon  notice  in  writing  being  served  by  the  lessor,  unless 
the  lessee  should  elect  from  year  to  year  to  continue  the  lease  in  force 
by  paying  an  annual  rental  of  $24  until  a  well  should  be  drilled.  The 
lease  provided  that  the  lessee  should  have  the  right  to  remove  any  and 
all  fixtures  placed  upon  the  premises,  and  should  have  the  further 
right  at  any  time  to  surrender  and  terminate  the  lease  by  serving  writ' 
ten  notice  upon  the  lessor  of  such  intention,  after  which  all  payments 
or  liabilities  to  accrue  under  the  lease  should  cease.  After  reciting  cer- 
tain history  of  the  case,  the  court  says : 

"Does  the  surrender  clause  as  hereinabove  set  out  render  the  lease  such  a 
contract  as  a  court  of  equity  will  refuse  to  enforce?" 

The  court  then  quotes  from  Superior  Oil  &  Gas  Co.  v.  Mehlin,  as 
above  set  forth.  The  court  then  observes  that  the  lease  under  con- 
sideration differs  from  that  in  Superior  Oil  &  Gas  Co.  v.  Mehlin,  in 
that  it  contains  the  surrender  clause,  citing  Federal  Oil  Co.  v.  Western 
Oil  Co.,  supra,  to  the  effect  that  such  contracts  will  not  be  specifically 
enforced,  and  citing  in  support  thereof  a  number  of  other  authorities 
outside  of  Oklahoma.  All  of  these  authorities  have  been  examined, 
and  are  chiefly  to  the  effect  that  specific  performance  will  not  be  de- 
creed where  there  is  lack  of  mutuality  of  remedy.  A  few  of  them  tend 
to  support  contention  of  counsel  as  to  the  option  of  the  lessor  to  termi- 
nate the  lease.  The  court  then  reviews  certain  Kansas  and  Illinois  de- 
cisions touching  surrender  clause  leases,  to  the  effect  that  they  are  not 
241 F.— 10 
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invalid,  nor  void  for  want  of  mutuality,  it  being  the  essence  of  an  op- 
tion contract  that  it  is  not  mutual,  the  purchaser  paying  his  money  or 
doing  what  he  agrejed  to  do  for  the  benefit  whether  he  will  perform  or 
claim  performance  of  the  contract,  and  for  the  consideration  received 
the  seller  parting  with  his  right  of  choice ;  citing  Poe  v.  Ulrey,  233  111. 
56,  84  N.  E.  46,  and  Pittsburg  Brick  Co.  v.  Bailey,  76  Kan.  42,  90  Pac. 
S03,  12  L.  R.  A.  (N.  S.)  745,  and  adding: 

"But  when  relief  is  sought  on  sucb  a  contract  in  equity,  It  is  not  necessarily 
granted." 

Then  Watford  Oil  Co.  v.  Shipman,  233  111.  9,  84  N.  E.  53,  122  Am. 
St.  Rep.  144,  is  cited  and  quoted  from  to  the  effect  that  the  surrender 
clause  deprives  the  lessee  of  the  remedy-  of  specific  performance  until 
he  has  performed,  or  put  himself  in  position  where  he  can  be  compelled 
to  perform,  the  contract  on  his  part,  because  by  virtue  of  the  surren- 
der clause  he  might,  after  decree  in  his  favor,  exercise  his  option  to 
surrender  the  lease  and  thus  put  the  court  in  the  position  of  rendering 
a  vain  and  useless  decree.    Justice  Williams  then  proceeds : 

"It  is  not  essential  to  detefmine  In  tbls  case  as  to  whether  such  an  option 
would  be  valid  at  law ;  It  'being  obvious  that  under  authorities  heretofore 
cited,  which  seem  to  be  supported  by  reason,  equity  will  not  decree  that  one 
party  specifically  perform  a  contract  which  the  other  party  at  Its  option  may 
refuse  to  carry  out.  After  the  relief  by  decree  should  be  granted  to  such  party, 
he  then  under  the  cancellation  clause  of  the  lease  would  have  It  within  bis 
l)ower  to  nullify  the  decree  by  exercising  his  right  thereunder  not  to  pro- 
ceed further.  A  court  of  equity  will  not  do  a  vain  and  useless  thing  by  ren- 
dering a  decree  settling  the  rights  of  parties  which  one  of  them  may  at 
will  set  aside." 

It  appears,  therefore,  that  instead  of  holding  that  the  lessor  or  his 
assigns  had  the  right  to  terminate  the  lease  at  will,  and  diat  such  was 
done  when  her  grantee.  Severs,  made  the  second  lease  and  refused. to 
accept  the  tendered  payment  to  extend  the  first  lease,  and  deciding  the 
case  upon  that  proposition,  the  court  treats  the  lease  as  still  in  effect, 
but  denies  specific  performance  for  lack  of  mutuality  of  remedy,  spe- 
cifically refraining  from  deciding  the  validity  at  law  of  the  surrender 
clause.  Then  proceeding,  the  court  further  holds  that  the  plaintiff 
must  fail  because  of  failure  to  make  the  delay  pa]mients  in  strict  com- 
pliance with  the  terms  of  his  lease.  And  with  relation  to  these  delay 
payments  it  is  said: 

"The  tender  of  the  rental  for  the  year  ended  May  6,  1907,  could  keep  the 
lease  alive  only  for  a  year;  that  is,  until  May  6,  1907,  at  which  time  it  expires 
unless  continued  by  another  valid  tender." 

The  court,  concluding,  says : 

"The  lease  relied  upon  by  the  plaintiff  does  not  vest  In  blm  the  title  to  the 
oil  and  gas  in  said  land,  and  is  not  a  granting  of  any  estate  therein,  but  Is 
simply  a  grant  of  a  right  to  prospect  for  oil  and  gas ;  no  title  vesting  until 
such  substances  are  reduced  to  possession  by  extracting  same  from  the  earth 
— an  incorporeal  hereditament." 

The  opinion  in  Frank  Oil  Co.  v.  Belleview  Oil  &  Gas  Co.,  supra,  is 
also  by  Justice  Williams.  This  case  also  involves  a  contest  between  a 
first  and  second  lessee.     The  first  lease  was  of  the  form  commonly 
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known  as  an  "unless"  lease.  It  recited  a  consideration  of  "one  dollar 
and  the  covenants  and  agreements  hereinafter  contained."  It  purport- 
ed to  grant  all  the  oil  and  gas  under  certain  described  premises,  to- 
gether with  the  exclusive  right  to  enter  thereon  for  the  purposes  of 
drilling  or  operating  for  oil,  etc.,  and  the  erection,  maintenance,  and 
removal  of  all  structures,  pipe  lines,  and  machinery  necessary  for  the 
production,  transportation  and  storage  of  oil,  etc.  There  was  a  provi- 
sion for  certain  royalties  on  oil  and  gas  produced.  It  was  further 
provided  that: 

"If  DO  well  Is  commenced  on  said  premises  within  one  year  from  this  date, 
then  this  grant  shall  become  null  and  void,  unless  second  party  shall  pay  to 
the  first  party  fSO  for  each  year  thereafter  such  completion  is  delayed,  said 
rental  to  be  paid  quarterly  in  advance.  •  •  •  All  rentals  and  all  gas  roy- 
alties mentioned  herein  shall  be  payable  to  the  first  party  personally  or  de- 
jlKwlted  to  his  credit  in  the  Bank  of  Mounds,  of  Mounds,  I.  T." 

Regarding  the  contention  of  the  Frank  Oil  Company  that  this  was 
a  lease  from  year  to  year,  the  court  says : 

"^ut  the  question  here  arises  as  to  whether  this  contract  is  not  merely  an 
option  to  exploit  for  gas  and  oil." 

Then  is  cited  the  holding  in  the  Kolachny  Case,  supra,  that  such  a 
contract  amounts  to  a  grant,  not  of  the  oil  that  is  in  the  ground,  but 
of  such  a  part  as  the  grantees  may  find,  and  passes  nothing  that  can 
be  the  subject  of  ejectment  or  other  real  action — citing  also  Backer 
V.  Penn  Lubricating  Co.,  162  Fed.  627,  89  C.  C.  A.  419,  to  the  effect 
that  under  such  lease  or  contract  the  title  to  the  oil  in  place  is  not 
in  the  lessee.    The  court  then  continues : 

"The  lease  under  these  decisionB  does  not  have  the  effect  of  placing  the  title 
to  the  oil  and  gas  that  is  under  the  surface  of  the  land  In  contSroversy  in  the 
lessee,  but  to  grant  to  the  leasee  the  privilege  of  exploring  for  the  oil  and 
gas." 

Then  the  court  cites  and  quotes  at  length  from  Ohio  Oil  Co.  v.  Deta- 
more,  165  Ind.  243,  73  N.  Ek  906,  involving  an  oil  and  gas  lease  giv- 
ing lessee,  in  consideration  of  $120,  all  the  oil  and  gas  tmder  certain 
land,  with  the  right  to  explore,  and,  in  case  no  well  should  be  complet- 
ed within  six  months,  the  lease  to  be  void  unless  the  lessee  should  pay 
$120,  in  which  event  the  lessee  should  have  another  six  montI\s;  said 
lease  being  subject  to  continual  renewal  by  succeeding  payments,  and 
the  lease  containing  no  promise  by  the  lessee  to  do  anything.  Of  this 
lease  the  Indiana  court  said,  as  appears  from  the  quotation  made  by 
Justice  Williams: 

"Viewed  from  end  to  end,  the  contract  amounts  to  nothing  more  or  less  than 
a  six  months  option,  with  right  of  renewal,  based  upon  a  valid  consideration, 
whereby  the  grantor  bound  himself  not  to  lease  the  premises  to  another,  and 
to  give  the  grantee  that  length  of  time  to  consider  and  determine  whether  it 
would  imdertake  the  development  of  the  land  upon  the  terms  named.  •  *  • 
The  rent,  or  option  money,  was  paid  in  accordance  with  the  contract  to 
August  1897,  and  included  the  six  months  ending  at  that  time.  Suppose,  as 
the  fact  was,  that  thereafter  for  four  years  the  company  did  not  drill  a  well, 
make  a  payment,  or  have  possession,  and  that  appellee  at  that  time  brought 
an  action  to  recover  back  rent,  or  option  money,  could  It  be  said,  under  tne 
contract  in  such  a  case,  that  non  assumpsit  would  not  have  been  a  complete 
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answer?  Gould  not  the  appellant,  Ohio  Oil  Company,  have  successfolly  said 
to  the  appellee,  '1  did  not  promise  to  pay  you  money?*  And  It  Is  certain  that, 
if  said  appellant  has  the  right  to  enter  after  the  expiration  of  the  said  period, 
it  was  liable  for  the  rent.    Contractual  rights  and  obligations  are  oorcelatlTe." 

The  court  holds  the  lessor  could  not  have  enforced  the  payment  of 
rentals  if  the  lessee  had  not  obligated  itself  to  pay  the  same ;  nor,  on 
the  other  hand,  was  lessor  obligated  to  permit  lessee  to  enter  after  such 
forfeiture  by  failure  to  pay  rent,  and  it  was  in  this  connection  that  the* 
Indiana  court  observed  that  contractual  rights  and  obligations  are  cor- 
relative. Dill  V.  Fraze,  169  Ind.  53,  79  N.  E.  971,  is  also  cited  to  the 
effect  that  the  contract  is  not  a  lease  in  the  sense  of  creating  iht  re- 
lationship of  landlord  and  tenant,  and  there  is  no  implied  covenant  to 
pay  the  rentals. 

Next  the  court  cites  Van  Etten  v.  Kelly,  66  Ohio  St.  60S,  64  N. 
E.  560,  to  the  effect  that  such  a  contract  does  not  obligate  the  lessee 
to  pay  the  rentals,  and  further  that  the  lessee  had  the  option  to  com- 
plete wells  or  pay  rentals  to  keep  the  lease  alive,  and  that  upon  breach, 
of  the  agreement  to  complete  wells,  no  action  would  lie  for  the  recov- 
ery of  the  rentals.  Next  Justice  Williams  cites  Glasgow  v.  Chartiers 
Oil  Co.,  152  Pa.  48,  25  Atl.  232,  involving  a  lease  identical  in  char- 
acter with  that  in  the  Frank  Oil  Co.  Case.  Justice  Williams  quotes 
from  the  opinion  in  this  case  as  follows : 

"Appellant  contends  that,  because  he  might  pay,  under  the  terms  of  the 
contract,  he  may  he  compelled  to  pay.  But  payment  was  the  means  provided 
by  the  contract  by  which  the  exercise  of  the  right  of  the  lessor  to  assert  a 
forfeiture  could  be  postponed.  If  the  lessee  did  not  wish  to  postpone  the  exer> 
else  of  such  right,  he  had  only  to  refrain  from  making  the  payment." 

He  then  cites  Snodgrass  v.  South  Penn  Oil  Co.,  47  W.  Va.  509, 
35  S.  E.  820,  quoting  from  the  syllabus,  from  which  it  appears  that 
in  the  case  of  an  "unless"  lease  it  was  held  that  the  provision  for  pay- 
ment of  a  certain  quarterly  rental  in  advance  for  delay  in  operation 
did  not  bind  the  lessee  to  pay  such  delay  money,  and  that  the  lessor 
could  not  maintain  the  action  to  collect  the  same. 

After  this  extended  review  of  the  decisions  in  other  states.  Justice 
Williams  says: 

"Under  the  lease  in  the  case  at  har,  no  obligation  existed  on  the  part  of  the 
lessee  to  pay  delay  or  rent  money,  and  the  contract  was  in  effect  an  option 
during  a  certain  period  to  explore  for  oil  and  gas;  but  as  a  condition  to 
this  option  the  delay  or  rent  money  must  be  paid  at  the  rate  of  $80  per  year, 
quarterly  in  advance." 

This  is  far  from  holding  that,  inasmuch  as  the  lessee  enjoys  such 
option,  the  lessor  also  enjoys  the  correlative  option  of  refusing  to  ac- 
cept the  quarterly  payments  which  condition  such  option.  After  cit- 
ing Superior  Oil  &  Gas  Co.  v.  Mehlin,  supra,  to  the  effect  that  in  Okla- 
homa such  leases  are  construed  most  strongly  against  the  lessee,  Justice 
Williams  says: 

"This  contract  is  an  option  to  explore  for  gas  and  oil.  The  rule  Is  settled 
by  this  court  that,  when  contracts  are  optional  in  respect  to  one  party,  they 
are  strictly  construed  in  favor  of  the  party  that  is  bound  and  against  the  party 
that  is  not  bound." 
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But  this  is  also  far  from  holding  that,  because  it  is  optional  with 
th^lessee  as  to  whether  he  shall  make  the  delay  payments  and  thus 
extend  his  option,  or  refrain  from  making  them  and  thus  give  opera- 
tion to  the  forfeiture  clause,  it  is  likewise  optional  with  the  lessor 
whether  he  will  accept  the  delay  payment  if  tendered  by.  the  lessee 
according  to  the  terms  of  the  contract.  On  the  other  hand,  it  is  a  dis- 
tinct recognition  of  the  fact  that  the  lessor  by  his  contract  has  obli- 
gated himself  to  accept  such  payments  as  a  condition  of  the  extension 
of  the  option,  if  made  within  the  prescribed  time.  But,  in  view  of 
the  peculiar  nature  of  these  oil  and  gas  leases,  they  are  to  be  strictly 
construed  'against  the  lessee ;  hence  he  must  make  sure  to  comply 
strictly  with  the  terms  of  his  contract  as  to  .such  payments,  if  he 
would  avail  himself  of  the  option.  It  seems  to  me  there  can  be  no 
doubt  that  such  is  the  conclusion  reached  by  Justice  Williams  in  this 
case,  for  he  then  proceeds: 

"Here  we  have  a  contract  that  Is  unilateral;  the  lessee  being  bound  to 
do  nothing,  except  at  his  own  option.  It  has  expended  no  money  by  way  of 
developing  the  lessor's  property.  •  •  •  This  contract  clearly  contem- 
plated the  exploration  for  oil  as  a  speculation  or  promotion  on  the  part  of  the 
lessee,  which  is  permissible  under  the  law.  The  consideration  for  the  first 
year's  delay  in  making  this  development  on  lessor's  tract  was  $200  cash  in 
hand  paid.  •  *  *  That  year  elapsed  and  no  well  was  sunk  or  begun  on 
the  tract  ot  the  lessor.  The  lessee  had  the  option  to  be  allowed  additloaal  time 
as  delay  In  the  exploring  of  lessor's  tract  by  paying  to  the  lessor  $80  for  each 
year  thereafter  audi  completion  was  delayed,  such  delay  money  to  be  paid 
quarterly  In  advance." 

This  option,  which  Justice  Williams  says  the  lessee  had  to  be  al- 
lowed additional  time  as  delay  in  exploring  for  oil  by  paying  the  quar- 
terly rentals  in  advance,  of  course,  must  be  found  in  the  original 
lease,  and  must  be  supported  by  the  consideration  recited  in  that  in- 
strument. No  intimation  is  found  in  this  or  any  previous  opinion  of 
the  Supreme  Court  of  Oklahoma  that  such  an  option  contract  is  not 
valid  and  binding  as  between  the  landowner  and  the  person  taking 
such  option,  even  where  it  relates  to  exploration  for  oil  and  gas.  Such 
options  were,  however,  as  we  have  already  seen,  to  be  strictly  con- 
strued in  favor  of  the  landowner  who  is  bound  thereby,  and  against 
the  optionee,  not  bound,  unless  he  choose  to  exercise  the  option,  which 
is,  of  course,  the  very  essence  of  an  option  contract. 

Then  in  reference  to  the  contention  of  Frank  Oil  Company  that, 
because  the  first  and  second  quarterly  payments  had  been  made  and 
accepted,  the  lessee's  right  as  to  that  particular  year  became  one  of 
tenancy  rather  than  option,  and  that  because  of  certain  circumstances 
surrounding  these  former  payments  the  lessor  was  estopped  to  claim 
any  forfeiture  by  reason  of  delay  in  the  third  payment,  Justice  Wil- 
liams, in  denying  the  contention,  says: 

"This  would  violate  the  settled  rule  of  construction  that  an  option  is  to  be 
construed  liberally  in  favor  of  the  party  granting  it  and  strictly  agalast  the 
holder  thereof.  K  a  clause  in  an  option  contract  or  lease  Is  intended  to  be, 
not  a  part  of  the  option,  but  a  rental  contract  binding  the  lessee  to  pay  a 
certain  rent,  the  parties  thereto  should  have  made  such  Intention  reasonably 
certain,  espedally  so  in  view  of  the  settled  rules  of  construction  as  to  option 
contracts.    £Tei](  intendment  by  presumption  ia  here  In  favor  of  the  lessor. 
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Reasonable  construction  of  this  language  is  that,  If  no  well  is  commenced  oo 
the  premises  within  one  year  from  the  date  of  the  lease,  then  the  grant  shall 
become  nnll  and  void  unless  the  lessee  shall  pay  to  the  first  party  at  the  Ate 
of  $80  per  year  for  each  year  thereafter  such  completion  is  delayed;  said 
delay  money,  called  'rental'  to  be  paid  quarterly  in  advance.  Default  having 
been  made  in  the  payment  of  the  third  quarter,  for  what  reason  should  a 
court  of  equity  intervene  to  save  the  lessee  from  forfeiture?  Unless  some 
equitable  reason  exists,  no  court  of  chancery  should  have  the  hardihood  to 
intervene  against  the  rules  of  law  and  interfere  with  the  letter  of  this  con- 
tract." 

The  circumstance  which  defeated  the  Frank  Oil  Company  in  this 
case  was  the  failure  to  pay  the  third  quarterly  payment  strictly  in  ac- 
cordance with  the  terms  of  the  lease.  Appl)ring  the  doctrine  of  strict 
construction  against  the  lessee  which  prevailed  in  Oklahoma,  this  de- 
fault woriced  a  forfeiture  of  the  lease  as  a  matter  of  law,  and  Justice 
Williams  held  that  no  equitable  reason  appeared  why  a  court  of  eq- 
uity should  intervene  to  save  the  lessee  from  such  forfeiture.  After 
a  further  review  of  the  authorities,  Justice  Williams  says: 

"We  have  been  unable  to  find  a  single  case  where  a  court  of  chancer.v 
ordered  the  specific  performance  of  a  lease  at  the  instance  of  a  lessee,  where 
there  had  been  no  development  and  the  lease  provided  only  that  it  should  be 
forfeited  unless  the  lessee  pay  a  certain  sum  of  money  for  delay,  such  con- 
tract being  merely  optional ;  but,  where  the  contract  provided  that  there 
should  be  certain  development,  or  the  lessee  should  pay  a  certain  specific  sum 
of  money,  then,  in  the  event  of  delay  or  failure  of  development,  an  obllgatioR 
was  incurred  on  the  part  of  the  lessee  to  pay  a  Certain  sum  of  money." 

The  effect  of  this  last  observation  is  that,  notwithstanding  the  rec- 
ognized validity  as  an  option  contract  (to  be  strictly  construed,  how- 
ever, as  against  the  optionee)  of  an  oil  lease  wherein  the  lessee  was 
not  bound  either  to  drill  or  pay,  no  cases  are  found  where  courts  of 
equity  have  extended  to  the  lessee  in  such  lease  the  remedy  of  specific 
performance,  but  that,  where  the  contract  is  to  either  drill  or  pay,  an 
obligation  exists  to  pay  in  default  of  drilling.  Certainly  there  is  in 
this  statement  no  intimation  that  the  lessor  in  such  lease  may  refuse 
to  accept  a  payment  tendered  in  compliance  with  the  contract.  This 
case  was  decided,  not  on  this  theory,  but  on  the  theory  that  the  lessee 
was  in  default  for  not  having  tendered  the  payment  on  time. 

My  conclusion  on  this  branch  of  the  case  is  that  there  is  nothing 
in  these  several  Oklahoma  cases  above  reviewed  which  may  reason- 
ably be  said  to  support  the  contention,  made  in  behalf  of  defendant 
Aggers,  that  under  the  terms  of  the  lease  in  question  the  lessors  had 
the  right,  even  though  it  be  tendered  in  strict  accordance  with  the 
terms  of  the  lease,  to  refuse  to  accept  a  quarterly  payment  when  due, 
and  thereupon  declare  the  lease  contract  terminated,  notwithstanding 
the  lease  contained  the  surrender  clause.  While  these  cases  denied  to 
the  lessees  under  the  several  circumstances  attending  the  respective 
leases  involved  the  equitable  remedy  sought,  they  do  not  hold  sudi  leas- 
es invalid  as  a  matter  of  law,  nor  in  my  judgment  do  they  intimate  such 
a  holding.  Not  until  the  case  of  Hill  Oil  &  Gas  Co.,  157  Pac.  710,  de- 
cided on  rehearing  June  6,  1916,  more  than  four  years  after  the  rights 
accrued  under  this  lease,  do  I  find  any  decision  of  the  Supreme  Court 
of  this  state  intimating  that  it  had  ever  held  that  a  lease  such  as  this 
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gave  the  lessor  the  right  to  refuse  to  accept  stipulated  pa3rments  of 
delay  or  rent  money,  if  paid  in  strict  accordance  with  the  terms  of  the 
lease.    In  that  case  it  was  said  that : 

"The  rule  In  this  state  Is  that  contracts  unperformed,  uHthout  sufficient 
consideration,  which  are  optional  as  to  one,  are  optional  as  to  both." 

Following  that  case  a  few  months,  and  on  October  10,  1916,  the  case 
of  Brown  v.  Wilson,  160  Pac.  94,  was  finally  decided  by  that  court, 
wherein  it  was  said  of  a  lease  similar  to  this  (see  syllabus) : 

"Where  such  lease  reserves  to  the  lessee  and  his  assigns  the  right  at  any 
time  after  four  months,  on  the  payment  of  $1  and  all  payable  obligations  then 
due  the  lessor  or  bis  assigns,  to  surrender  the  lease,  it  not  tested,  for  cancel- 
lation, held  that,  as  said  lease,  construed  as  a  whole,  confers  on  the  lessee  an 
option  to  complete  a  well  within  four  months  or  pay  for  delay  and  a  further 
option  to  surrender  at  any  time  after  four  months,  and  thereby  avoid  doing 
both,  it  was  voidable  at  the  option  of  the  lessor  at  any  time  after  four  months 
for  lack  of  mutuality,  in  that  it  imposed  no  legal  obligation  on  the  lessee; 
that,  as  prospective  royalties  were  the  sole  consideration  for  the  execution  of 
the  lease  on  the  part  of  the  lessor,  payment  of  which  could  be  defeated  by  a 
surrender  thereof  by  the  lessee,  the  lease  was  nudum  pactum;  and  that,  as 
the  same  reserves  to  the  lessee  the  right  to  surrender  the  -lease  at  any  time 
after  four  months  before  development,  a  corresponding  right  exists  la  the 
lessor  to  compel  a  surrender." 

It  will  be  seen  from  an  examination  of  Brown  v.  Wilson,  supra,  that 
in  that  case  the  court  first  considered  the  question  as  to  whether  the 
lessees  had  not  forfeited  their  rights  under  the  lease  by  failure  to 
make  the  payments  of  delay  or  rent  money,  in  strict  accordance  with 
the  terms  of  the  lease,  and  decided  that  there  had  been  such  delay  as 
entitled  the  lessor  to  assert  and  have  declared  a  forfeiture,  very  much 
as  was  done  in  the  Frank  Oil  Co.  Case,  supra.  '  And  if,  at  the  time 
this  last-mentioned  case  was  decided,  the  court  had  entertained  the 
same  view  as  to  the  right  of  the  lessor  to  refuse  to  accept  a  payment 
tendered  in  strict  accordance  with  the  terms  of  the  lease,  no  reason  is 
perceived  why  the  court  would  not  in  that  case  have  announced  the' 
doctrine  which  would  have  been  decisive  of  that  case,  without  the  ne- 
cessity of  determining  whether  or  not  the  delay  in  the  tendering  of 
such  payment  worked  a  forfeiture.  The  very  fact  that  the  court  did 
not  do  so,  together  with  the  observations  made  by  the  court  in  the 
Frank  Oil  Co.  Case  and  prior  cases  to  which  reference  has  already 
been  made,  it  seems  to  me  warranted  the  conclusion,  until  the  announce- 
ment in  the  Hill  Oil  &  Gas  Co.  Case  and  Brown  v.  Wilson,  that  the 
*'or"  surrender  clause  lease,  like  the  one  at  bar,  as  well  as  the  "unless" 
lease,  based  upon  a  valuable  consideration,  while  probably  not  the 
subject  of  equitable  relief  by  way  of  specific  performance  in  the 
state  courts,  were,  however,  valid  contracts  in  the  nature  of  options 
to  the  lessee  to  explore  for  oil  and  gas  during  the  initial  period  fixed 
and  such  additional  time  as  might  be  secured  by  such  subsequent  pay- 
ments as  the  lease  provided  for,  and  that  the  initial  consideration  cov- 
ered not  only  the  first  period  mentioned,  but  also  the  right  to  extend 
the  time  by  making  the  delay  or  rent  payments  in  accordance  with  the 
contract,  and  that  the  lessor  was  bound  to  accept  such  delay  or  rent 
payments  when  so  made.    In  October,  1915,  the  Supreme  Court  of 
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Oklahoma,  speaking  through  Commissioner  Devereux,  in  Mitchell  v. 
Probst,  152  Pac.  597,  said  of  an  "unless"  lease,  after  reviewing  the 
several  Oklahoma  decisions  heretofore  referred  to: 

"As  construed  by  tbls  court  In  the  cases  above  cited,  tbe  legal'effect  of  the 
contract  was  that,  If  a  well  was  not  drilled  on  the  land  within  one  year  from 
the  date  of  the  contract,  the  agreement  should  be  null  and  void,  but  with  an 
option  to  the  plaintiffs  In  error  to  continue  their  license  under  the  agreement 
by  paying  In  advance  a  rental  of  $2.50  per  acre  for  the  first  year  and  $5  per 
acre  thereafter  until  a  well  was  drilled  or  the  lease  canceled." 

The  right  to  explore  for  oil  and  gas  is  a  proper  subject  of  contract 
between  parties  competent  to  contract.  This  right  which  the  land- 
owner enjoys  he  may  assign  or  transfer  as  he  may  any  other  interest 
or  estate  in  the  land.  As  to  the  terms  he  shall  impose,  he  certainly  has 
a  legal  right  to  determine.    As  said  t^^  Story  (1  Eq.  Juris.  §  244) : 

"The  mere  inadequacy  of  price  or  any  other  Inequality  in  the  bargain  Is 
not,  however,  to  be  understood  as  constituting  per  se  a  ground  to  avoid  a 
bargain  In  equity ;  for  courts  of  equity,  as  well  as  courts  of  law,  act  upon  the 
ground  that  every  person  who  is  not  from  his  peculiar  condition  or  circum- 
stances under  disability,  is  entitled  to  dispose  of  his  property  in  such  manner 
and  upon  such  terms  as  he  chooses;  and  whether  his  bargains  are  wise  and 
discrete,  or  profitable  or  unprofitable  or  otherwise,  are  considerations,  not  for 
courts  of  Justice,  J}ut  for  the  party  himself  to  deliberate  upon." 

[6]  The  intention  of  the  parties  is  to  be  ascertained  from  the  writ- 
ten contract  (section  949,  Rev.  Laws,  1910) ;  and,  as  sjud  in  Brewster 
v.  Lanyon  Zinc  Co.,  140  Fed.  807,  72  C.  C.  A.  213: 

"The  lease  expresses  the  Intention  of  the  parties,  and,  no  rule  of  law  for- 
bidding, that  intention  is  controlling.  The  consideration  of  $1,  the  receipt  of 
which  was  acknowledged,  although  small,  was  yet  sufficient  to  make  the  lease 
effective  and  to  support  every  stipulation  In  it  favorable  to  the  lessee,  including 
the  option  to  surrender  it  at  any  time." 

This  last-mentioned  case  is  very  instructive  on  this  phase /Of  this 
case,  and,  in  the  absence  of  any  controlling  decision  by  the  state  Su- 
preme Court  prior  to  1916,  strongly  supported  the  validity  of  such 
leases  in  this  jurisdiction.  Thousands  of  such  leases  were  entered 
into  on  the  faith  that  the  lessor,  notwithstanding  the  surrender  clause, 
was  bound  to  accept  the  rent  or  delay  payments  if  tendered  in  ac- 
cordance with  the  contract,  and  many  thousands  of  dollars  have  been 
paid  as  such  rentals.  Such  became  a  standard  form  of  commercial 
lease,  and  a  form  similar  in  respect  to  the  surrender  clause  was  adopt- 
ed by  the  govenunent  in  the  matter  of  leasing  Indian  lands.  Until 
the  question  was  decided  to  the  contrary  in  the  cases  of  Hill  Oil  & 
Gas  Co.  and  Brown  v.  Wilson,  supra,  and  especially  at  the  time  the 
lease  in  controversy  was  entered  into,  while  there  had  been  no  specific 
decision  of  the  state  Supreme  Court  on  the  question,  the  existing  state 
statutes  and  expressions  of  the  state  Supreme  Court  on  kindred  mat- 
ters, and  the  federal  decisions  of  this  circuit,  in  my  judgment  were 
such  as  to  justify  the  conclusion  that,  when  the  state  Supreme  Court 
should  come  to  decide  the  specific  point,  it  would  hold  that  in  such  a 
lease  as  this,  and  under  the  circumstances  here  presented,  the  lessor 
is  bound  to  receive  the  stipulated  delay  or  rent  money,  if  tendered  by 
the  lessee  in  accordance  with  the  terms  of  the  lease.    The  record  con- 


Digitized  by 


Google 


SHAFFBB  v..  HABKa  153 

▼inces  me  that  the  contracting  parties  considered  the.  law  so  to  be 
when  contracting,  and,  obedient  to  the  doctrine  announced  in  Kuhn 
V.  Fairmount  Coal  Co.,  supra,  it  is  my  judgment  that  the  rights  of 
the  contending  parties  should  be  determined  accordingly. 

[•-•]  In  determining  the  jurisdictional  question  treated  at  the  be- 
ginning of  this  opinion,  the  nature  of  the  right  which  Shaffer  enjoyed 
Onder  this  lease  was  considered.  From  what  was  said  there  it  must 
follow  that  the  property  right  or  interest  growing  out  of  the  lease  was 
a  vested  right  or  interest,  notwithstanding  the  fact  that  it  did  not 
amount  to  an  estate  in  the  land,  because,  even  though  an  incorporeal 
hereditament  or  a  chattel  real,  still  it  was  a  substantial  right  to  go 
upon  llie  land  and  take  such  oil  and  gas  as  he  might  discover,  to  the 
exclusion  of  every  one  else,  so  long  as  the  right  continued  in  him. 
That  such  right  meets  all  •  the  requirements  of  a  vested  right,  see 
Pearsall  v.  Great  Northern  Ry.,  161  U.  S.  at  page  673,  16  Sup.  Ct. 
705,  40  L.  Ed.  838.  It  is  to  protect  himself  in  the  exercise  of  this 
vested  right  against  the  acts  committed  or  threatened  by  certain  of  the 
defendants,  which,  if  permitted  would  destroy  such  right,  that  the 
plaintiff  seeks  injunctive  relief.  That  such  relief  may  properly  be 
granted  in  a  federal  court  of  equity,  in  a  case  where  such  right  is 
established  and  such  interference  therewith  appears  to  be  in  progress 
or  threatened,  and  for  which  the  law  offers  no  adequate  remedy,  I 
think  cannot  be  seriously  questioned.  Aside  from  the  question  as  to 
whether  the  circumstances  surrounding  the  pa5rment  or  attempted  pay- 
ment of  the  quarterly  rental  due  June  18,  1915,  worked  a  forfeiture 
of  Shaffer's  rights  under  the  lease  from  which  he  ought  not  to  be  re- 
lieved, which  will  be  considered  later,  the  decision  of  the  United 
States  Supreme  Court,  in  Guffey  v.  Smith,  237  U.  S.  101,  35  Sup. 
Cl  526,  59  h.  Ed.  856,  seems  to  me  controlling  here.  In  that  case  it 
was  said: 

"The  Bnpreme  Coart  of  Illinois,  while  fully  sustaining  the  right  to  maintain 
snch  a  suit  in  the  courts  of  the  state  when  the  lease  contains  no  clause  giving 
the  lessee  an  option  to  surrender  it  (Gillespie  r.  Pulton  Oil  &  Gas  Co.,  supra), 
holds  that  the  presence  of  such  a  clause  in  the  lease  operates  to  prevent  the 
lessee  from  directly  or  indirectly  enforcing  it  in  equity  (Walford  Oil  &  Gas 
Co.  V.  Shlpman  and  tJlrey  v.  Keith,  supra) ;  thp  ground  of  distinction  being 
that  the  surrender  clause,  although  lawful  in  Itself  and  not  affecting  the  valid- 
ity of  the  lease,  renders  it  so  lacking  in  mutuality  that  equity  will  remit  the 
lessee  to  his  remedy  at  law.  These  dedaions,  it  is  insisted,  should  have  been 
accepted  and  applied  by  the  Circuit  Court.  To  this  we  cannot  assent.  By  tlie 
legislation  of  Congress  and  repeated  decisions  of  this  court  It  has  long  been 
settled  that  the  remedies  afforded  and  modes  of  proceeding  pursued  in  the 
Federal  courts,  sitting  as  courts  of  equity,  are  not  determined  by  local  laws 
or  rules  of  dedsloo,  but  by  general  principles,  rules,  and  usages  of  equity  hav- 
ing unlfornf  operation  in  those  courts  wherever  sitting.  Rev.  Stat.  pp.  91>3, 
917;  Neves  v.  Scott,  13  How.  268,  272  [14  h.  Ed.  140];  Payne  v.  Hook,  7  Wall. 
4K,  430  [19  U  Ed.  260] ;  Dodge  v.  Tnlleys,  144  U.  S.  451,  457  [12  Sup.  Ct  728, 
36  U  Ed.  501] ;  Mississippi  MlUs  v.  Cohn,  150  U.  S.  202.  204  [14  Sup.  Ct.  75,  37 
U  Ed.  1052].  As  was  said  in  the  first  of  these  cases,  'Wherever  a  case  in  eq- 
uity may  arise  and  be  determined,  under  the  Judicial  power  of  the  United 
States,  the  same  principles  of  equity  must  be  applied  to  it,  and  it  is  for  the 
courts  of  the  United  States,  and  for  this  court  in  the  last  resort,  to  decide 
what  those  principles  are,  and  to  apply  sudt  of  them,  to  each  particular  case, 
as  they  may  find  Justly  aj^cable.' 
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"It  next  Is  Insisted  tbat  according  to  the  general  principles  and  rules  «C 
equity  administered  In  tbe  federal  courts  the  surrender  clause  constitutes  an 
insuperable  obstacle  to  granting  the  relief  sought ;  tbe  argument  being  that, 
as  the  complainants  have  a  reserved  option  to  snmender  the  loase  at  any  time, 
it  cannot  be  specifically  enforced  against  thenf,  and  therefore  cannot  be 
similarly  enforced  In  their  favor.  Die  rule  Intended  to  be  Invoked  has  to  do 
with  the  specific  performance  of  executory  contracts,  Is  restrained  by  many  ex- 
ceptions, and  has  been  the  subject  of  divergent  opinions  on  the  part  of  jurists 
and  text-writers.  Without  considering  it  in  other  aspects,  we  think  it  is  with- 
out present  application.  Rightly  understood,  this  Is  not  a  suit  for  specific  per- 
formance. Its  purpose  is  not  to  enforce  an  executory  contract  to  give  a  lease, 
or  even  to  entorce  an  executory  promise  In  a  lea.se  already  given,  but  to  pro- 
tect a  present  vested  leasehold,  amounting  to  a  freehold  Interest,  from  continu- 
ing an  Irreparable  Injury  calculated  to  accomplish  its  practical  destruction. 
The  complaint  is,  not  that  performance  of  somte  promised  act  Is  being  f^hheld 
or  refused,  but  tbat  complatnants'  vested  freehold  right  Is  being  wrongfully 
violated  and  Impaired  In  a  way  which  calls  for  preventive  relief.  In  this  re- 
spect the  case  Is  not  materially  different  from  what  it  would  be  if  the  com- 
plainants were  claiming  under  an  absolute  conveyance  rather  than  a  lease.  In 
a  practical  sense  the  suit  Is  one  to  prevent  waste,  and  it  comes  with  ill  grace 
for  the  defendants  to  say  that  they  ought  not  to  be  restrained  because,  per- 
chance, the  complainants  mray  some  time  exercise  their  option  to  surrender 
the  lease.  We  think  this  option,  which  has  not  been  exercised  and  may  never 
be.  Is  not  an  obstacle  to  the  relief  sought. 

"Another  contention  of  tbe  defendants  is  tbat  tbe  lease  Is  so  unfair  and  in- 
equitable In  its  terms  tbat  relief  in  equity  shonld  be  withheld  and  tbe  com- 
plainants left  to  seek  remedy  at  law,  which  Is  tantamount  to  saying  that 
they  must  submit  to  the  practical  destruction  of  their  leasehold  and  accept 
such  reparation  as  may  be  obtained  through  recurring  acticms  for  damages. 
Whether  the  lease  is  unfair  and  inequitable  nrust  be  determined  in  view  of  tbe 
circumstances  in  which  it  was  given.  Wlllard  v.  Tayloe,  8  JVall.  507,  570,  .571 
[19  L.  Ed.  501] ;  Marble  Company  v.  Ripley,  10  Wall.  339,  357  [19  Ll  Ed.  905] : 
Franklin  Telegraph  Co.  v.  Harrison,  145  U.  S.  459,  473  [12  Sup.  a.  900, 30  h.  Ed. 
776].  They  were  these:  Whether  the  leased  tract  contained  oil  or  gas  was  not 
known.  It  was  in  an  undeveloped  district  in  w;hicb  there  was  no  oil  or  gas  well 
and  no  pipe  line  leading  to  a  market.  Drilling  wells  was  attended  with  large 
expense,  the  cost  of  each  well  being  upwards  of  one  thousand  dollars,  accordinjr 
to  the  testimony  of  one  of  the  defendants.  No  fraud,  deception,  or  overreach- 
ing was  practiced  in  procuring  tbe  lease.  The  parties  were  competent  to  con- 
tract with  each  other,  and  entered  Into  the  lease  because  in  the  circumstances 
Its  provisions  were  satisfactory  to  them.  Under  its  terms  the  cost  of  the  drill- 
ing was  to.  be  borne  by  the  lessee.  If  the  undertaking  was  unsuccessful,  he 
alone  was  to  stand  the  loss ;  and  if  It  Vas  successful  the  lessor  was  to  share 
In  the  results  by  receiving  substantial  royalties,  the  reasonableness  of  which  ia 
not  questioned.  The  consideration  for  the  lease,  viz.,  $1  paid  to  the  lessor  and 
the  covenants  and  agreements  of  the  lessee,  cannot  be  pronounced  unreason- 
able. Similar  leases  resting  upon  a  like  consideration  often  have  been  sus- 
tained In  cases  not  distinguishable  fronJ  this.  The  lease  was  to  remain  In  force 
five  years  and  as  much  longer  as  oU  or  gas  was  being  produced  from  the  prem- 
ises; in  other  words,  it  was  to  expire  in  five  years  unless  oil  or  ga.s  was  pro- 
duced within  that  time.  The  lessee  expressly  covenanted  to  drill  a  well  within 
nine  months  or  to  pay  a  rental  of  25  cents  per  acre  per  year  quarterly,  in  ad- 
vance, for  such  time  as  tbe  completion  of  the  well  was  delayed  beyond  that 
period,  the  delay,  of  course,  not  to  extend  beyond  the  primary  term  of  five 
years.  The  terms  of  the  covenant  doubtless  were  suggested  by  the  undevelop- 
ed CMidltion  of  the  district  and  by  tbe  exi)ense  and  risk  incident  ttf  e.vploring 
for  oil  and  gas.  They  evidently  were  satisfactory  to  the  lessor  at  the  time, 
and  the  record  discloses  no  reason  for  holding  that  in  the  circumstances  they 
w^ere  unreasonably  liberal  to  the  le.s.see.  Some  erltlcLsm  is  directed  against  the 
reseiTed  option  to  surrender,  but  it  Is  dinicnlt  to  perceive  how  it  could  be  de- 
clared Inequitable.  If  It  was  not  exercised  the  le.ssee  would  be  bound  by  his 
covenants,  and  if  exercised  the  lessor  would  be  free  to  deal  with  the  premises 
as  be  chose.    A  surrender  was  not  to  affect  any  existing  liability,  but  only  to 
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arold  tbose  'thereafter  to  accrue^'  A  like  Clause  is  In  the  sabseqnent  lease, 
and,  according  to  the  evidence  and  several  reported  decisions,  Is  of  frequent 
occurrence  in  such  instruments.  We  conclude  that  there  Is  nothing  In  the 
terms  of  the  lease  which  requires  that  equitable  relief  be  withheld." 

That  the  vested  right  which  was  the  subject  of  relief  in  Guffey  v. 
Smith,  supra,  amounted  to  a  freehold  interest,  while  here  the  same 
character  of  right  is  declared  to  be  an  incorporeal  hereditament  or 
chattel  real,  it  seems  to  me  is  immaterial.  Shaffer's  lease  vested  in 
him  a  property  right,  in  the  exercise  of  which  he  could  do  everything 
which  the  lessee  in  Guffey  v.  Smith  could  do.  An  interference  with 
the  exercise  of  the  right,  in  either  case,  would  result  in  identically 
the  same  character  of  injury.  All  the  considerations  recited  by  the 
court  in  the  Guffey-Smith  Case,  as  refuting  the  contention  that  the 
terms  of  the  lease  involved  were  unfair  and  inequitable,  are  presented 
by  the  record  in  this  case.  The  land  here  leased  was  in  an  undeveloped 
district,  several  miles  from  the  nearest  production  and  with  no  pipe 
line  facilities.  No  fraud  or  deception  is  charged  in  the  procurement 
of  the  lease.  The  parties  were  competent  to  contract,  loiew  exactly 
the  contract  they  were  entering  into,  and  it  was  entirely  satisfactory 
to  them.  Shaffer  was  to  bear  all  the  expense  of  drilling.  If  unsuc- 
cessful, he  alone  stood  the  loss;  if  successful,  the  lessors  were  to 
share  in  the  results  by  receiving  substantial  royalties,  the  reasonable- 
ness of  which  is  not  questioned.  The  cost  of  sinking  a  well  was  about 
$13,000.  It  was  upwards  of  $1,000  in  the  Guffey-Smith  Case.  There 
the  cash  consideration  named  was  $1 ;  here  it  is  $120. .  In  both  leases 
the  term  was  five  years  and  as  much  longer  as  oil  and  gas  might  be 
procured.  There  the  surrender  clause  was  unlimited ;  here  it  is  term- 
ed to  become  of  no  effect  upon  the  commencement  of  a  suit  by  the 
lessee  to  enforce  the  lease  in  any  way.  The  Supreme  Court  found 
nothing  in  that  surrender  clause  precluding  equitable  relief.  It  does 
not  appear  from  the  record  that  Shaffer  was  disposed  to  further  de- 
lay development  of  this  property  whenever  necessary  to  protect  it 
against  drainage,  or  in  fact  whenever  it  should  become  practicable 
from  a  standpoint  of  marketing  facilities.  The  record  shows  he 
drilled  the  first  producing  well  in  the  Gushing  field,  of  which  this  was 
an  extension,  and,  when  prevented  by  the  defendants  from  drilling 
upon  the  land  in  controversy,  proceeded  to  sink  a  well  upon  the  ad- 
joining 40,  and  at  his  own  risk  and  expense  proved  this  territory. 
That  this  lease  meets  all  the  requirements  of  the  federal  courts  in 
granting  equitable  relief,  in  so  far  as  being  a  fair  and  equitable  con- 
tract is  concerned,  cannot  be  doubted.  No  inequitable  conduct  in  re- 
lation to  the  transaction  can  be  ascribed  to  Shaffer,  and  he  comes  into 
court  with  clean  hands. 

Did  Shaffer  forfeit  his  rights  under  this  lease  by  reason  of  the  cir- 
cumstances attending  the  payment  or  attempted  payment  of  the  rental 
due  June  18,  1915?  By  the  terms  of  the  lease,  if  a  well  were  not 
commenced  on  the  premises  within  12  months,  he  was  to  pay  there- 
after the  sum  of  $120  per  year,  payable  quarterly  in  advance,  until 
a  well  was  commenced.  These  payments  could  be  made  directly  to 
the  lessors,  or  deposited  to  their  credit  in  the  Gushing  State  Bank, 
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Gushing,  Okl.  Later  the  lessors  sold  40  acres  of  the  land  to  other 
parties,  to  whom  Shaffer  thereafter  paid  the  proportion  of  the  rental 
applying  to  that  40,  and  that  tract  is  not  now  in  controversy.  Sub- 
sequently some  differences  arose  between  H.  L.  Marks,  one  of  the 
lessors,  and  the  Gushing  Bank,  whereupon  Marks  wrote  Shaffer,  re- 
questing him  to  send  all  payments  thereafter  to  his  address  in  Kansas 
City,  Kan.  Then  ensued  correspondence  between  Shaffer  and  Marks 
relative  to  the  title  to  the  land  in  controversy  having  passed  to  W.  J. 
Blane  and  wife ;  Marks  furnished  to  Shaffer  abstracts  showing  the  ti- 
tle in  Blane  and  wife,  also  power  of  attorney,  executed  by  Blane  and 
wife,  appointing  Marks,  their  sole  and  exclusive  agent  for  the  purpose 
of  collecting  and  receiving  such  lease  rentals.  Shortly  thereafter,  and 
on  March  5,  1915,  Marks  wrote  Shaffer  again,  refusing  to  receive  pay- 
ments through  the  Gushing  Bank,  directing  that  they  be  sent  direct 
to  him  at  Kansas  City,  Kan.,  or  that  they  be  sent  to  the  Central  State 
Bank  at  Kansas  City,  Kan.,  to  be  put  to  his  credit  as  agent  In  this 
letter  he  said : 

"Mr.  Blane  wants  his  money,  and,  if  not  settled  at  onoe,  they  advise  him  to 
release;  but  as  your  time  is  so  near  up,  and  I  tliink  yon  will  soon  develop,  I 
am  advisiug  Mr.  Blane  to  let  it  remain  with  yon.  While  be  is  offered  a  hig 
bonus  and  the  parties  will  develcq)  at  once,"  etc. 

It  must  be  remembered  that  the  trouble  which  Marks  had  with  the 
Gushing  Bank  was  in  no  respect  caused  by  any  delinquency  on  Shaf- 
fer's part.  He  had  been  making  his  payments  just  as  the  lease  pro- 
vided. On  March  10,  1915,  Shaffer  answered  Mark's  letter  of  the  15th, 
stating : 

"Since  you  hare  requested  that  no  more  rentals  be  sent  to  that  bank"  [the 
Gushing  Bank],  we  are  to-day  changing  our  records  to  show  that  future  pay- 
ments of  the  $20  quarterly  to  your  credit  as  agent  for  Mr.  Blane  and  wife  will 
be  made  at  the  Central  State  Bank,  Kansas  City,  Kan.,  so  the  rental  which  will 
be  due  the  IStb  Inst,  will  be  sent  within  the  next  few  days  to  the  last'^named 
bank." 

This  March  payment  was  accordingly  sent  in  due  time  to  the  Kan- 
sas City  bank,  to  be  credited  to  Marks  as  agent.  The  next  payment 
was  due  June  18,  1915.  On  the  4th  of  that  month  Shaffer  wrote  the 
Kansas  City  bank,  inclosing  Chicago  exchange  for  $20,  with  direc- 
tions to  credit  it  to  William  J.  Blane  in  payment  of  oil  and  gas  lease 
rentals.  This  letter  reached  the  bank  about  the  5th  or  6th  of  June. 
This  Chicago  exchange,  Mr.  Lawrence,  the  president  and  cashier  of 
the  bank,  testifies  he  considered  good  and  treated  as  cash,  and  that 
it  would  have  been  cashed  and  paid  to  William  J.  Blane  at  any  time 
before  Marks'  notice  not  to  do  so,  if  Blane  had  called.  So  that  for 
the  purpose  of  this  case  it  must  be  treated  as  so  much  cash  delivered 
to  the  bank  to  be  placed  to  the  credit  of  Blane.  In  regard  to  this 
Shaffer  alleges  in  his  petition  that  the  records  of  his  office  showed 
Blane  and  wife  were  the  owners  of  the  property,  and  that  by  mis- 
take and  accident  he  directed  the  bank  to  place  the  money  to  the 
credit  of  Blane  instead  of  Marks;  that  this  mistake  was  innocently 
made,  and  without  any  intention  to  defraud  or  wrong  any  of  the  par- 
ties.   As  Blane  had  no  account  and  was  unknown  to  the  bank,  it  was 
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held  awaiting  his  appearance.  Shaffer's  attention  was  first  called  to 
this  mistake  by  wire  from  his  agent,  Rumbau^h,  at  Gushing,  on  June 
26th,  advising  that  Marks  was  there  for  his  check,  and  that  the  Kansas 
City  bank  advised  no  rental  deposited  to  credit  of  William  J.  Blane 
or  H.  L.  Marks,  agent.  In  answer  to  this  wire  and  on  the  same  date, 
Shaffer  wired  Rumbaugh  that  rental  had  been  sent  to  the  bank,  and 
if  not  there  must  have  been  lost  in  transit,  and  for  him  to  pay  the 
amount  to  Marks,  if  there.  On  the  same  day  Marks  wrote  the  Kansas 
City  bank,  from  Drumright,  Okl. : 

"Please  do  not  receive  any  checks  from  O.  B.  Shaffer  to  W.  J.  Blane  or  H. 
Li.  Marks,  Agent,  as  we  have  canceled  C.  B.  Shaffer  lease." 

On  the  28th  Shaffer  wired  the  Kansas  City  banlc  to  wire  answer 
whether  exchange  sent  in  his  letter  of  the  4th  had  been  received,  to 
which  the  bank  responded  on  the  29th : 

"Becdved  remittance  Wm.  J.  Blane.  No  spedflc  Instructlvis,  except  credit 
him.    Party  unknown  to  us.    Still  holding  item." 

On  the  same  date  Shaffer  wired  the  bank  to  credit  the  account  of 
H.  L.  Marks,  agent  for  Blane,  with  remittance,  and  to  notify  Marks 
at  his  Kansas  City,  Kan.,  address,  to  which  the  bank  the  same  day  re- 
sponded : 

"Crediting  H.  L.  Marks,  Agent,  |20,  as  per  message.    Notifying  him." 

Immediately  thereafter  the  bank  wired  Shaffer  that  they  were  re- 
turning the  remittance  under  -Marks'  instructions,  and  on  the  same 
date  returned  the  remittance  to  Shaffer,  with  a  letter  confirming  the 
telegram.  On  the  30th  Shaffer  returned  the  remittance  to  the  Kansas 
City  bank,  again  requesting  its  deposit  to  the  credit  of  Marks  as  agent. 
On  July  2d  the  Kansas  City  bank  agsun  returned  the  draft  to  Shaffer, 
stating : 

"We  are  under  instructions  from  Mr.  Marks  not  to  accept  any  deposits  from 
Mr.  Shatrer  for  his  credit" 

Thus  the  matter  stood,  Shaffer  standing  ready  to  pay  Marks,  and 
Marks  refusing  to  accept  the  payment,  until  the  following  August. 
In  the  meantime  the  title  to  the  land  had  vested  in  Marietta  Marks 
and  one  "McCartney.  On  August  23,  1915,  Marietta  Marks  and  Mc- 
Cartney each  executed  an  oil  and  gas  lease  to  the  defendant  Aggers, 
covering  their  respective  portions  of  this  land,  in  which  leases  it  was 
provided,  among  other  things : 

"The  party  of  the  second  pert  agrees  to  commenL-e  a  well  on  said  prpmlsfs 
within  30  days  after  the  lease  now  held  by  C.  B.  ShafTer  has  been  canceled  qr 
surrendered,  or  pay  at  the  rate  of  one  thousand  dollars,  payable  quarterly  In 
advance,  for  each  additional  year  such  commencement  is  delayed  from  the 
time  above-mentioned  tor  the  commencement  of  such  well,  until  a  well  is  com- 
pleted." . 

Contemporaneous  with  each  of  these  leases  to  Aggers  was  a  written 
agreement  between  the  same  parties  reciting  the  existence  of  Shaffer's 
lease  and  the  election  of  the  lessors  to  cancel  the  same  for  failure  to 
pay  this  June  rental ;  that  the  lease  was  a  cloud  upon  the  title  to  the 
land,  and  an  agreement  by  Aggers  the  lessee,  at  his  own  expense,  to 
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institute  suit  in  the  name  of  the  lessors  against  Shaffer  to  cancel  this 
lease.  Aggers  parted  with  nothing  in  consideration  for  these  leases. 
Presumably  he  was  apprised  of  all  the  facts  attending  the  June  pay- 
ment, and  knew  of  the  controversy  between  Shaflfer  and  the  landown- 
ers regarding  the  same.  His  leases  and  contracts  were  so  drawn  as 
to  make  his  obligations  thereunder  only  attach  after  the  Shaffer  lease 
should  be  canceled.  Hence  bis  rights  are  no  greater  than  were  those 
of  Marks  and  McCartney  at  the  time  he  contracted  with  them.  Marks 
and  McCartney  have  since  settled  their  differences  with  Shaffer,  so 
that  the  question  as  to  whether  Shaffer  shall  be  relieved  from  his  mis- 
take in  sending  the  remittance  to  the  credit  of  Blane  instead  of  Marks, 
agent,  concerns  chiefly  Shaffer,  on  the  one  side,  and  Aggers,  on  the 
other. 

[9]  As  has  been  said,  there  was  that  in  the  Oklahoma  decisions, 
prior  to  the  Hill  Oil  &  Gas  Case  and  Brown  v.  Wilson,  which  may  be 
said  to  have  ^tablished  the  doctrine  in  this  state  that  oil  and  gas 
leases  should  be  construed  most  strongly  against  the  lessee.  In  the 
case  of  an  "unless"  lease,  of  course,  by  its  very  terms  it  becomes  null 
and  void  when  the  lessee  intentionally  fails  to  make  the  payment  at 
the  time  and  in  the  manner  stipulatea.  In  the  case  of  an  "or"  sur- 
render clause  lease,  it  has  been  held  that  the  lessor  could  elect  as 
to  whether  he  would  cancel  and  terminate  the  lease  for  nonpayment, 
or  treat  it  as  continuing  in  force,  and  collect  the  stipulated  rental.  Mc- 
Kee  V.  Grimm,  157  Pac.  308.  An  intentional  failure  to  pay  as  stip- 
ulated, in  either  case,  may  be  treated  as  an  abandonment  of  the  lease. 
But  where,  as  the  law  stood  prior  to  Hill  Oil  &  Gas  Co.  Case  and 
Brown  v.  Wilson,  the  lessee,  in  either  an  "unless"  or  an  "or"  sur- 
render clause  lease,  had  in  good  faith  attempted  to  make  the  stipulated 
payment,  but  by  accident  or  mistake  had  been  prevented  from  doing 
so,  the  question  as  to  whether  he  shall  be  relieved  from  the  effects  of 
such  accident  or  mistake,  and  the  transaction  be  treated  as  if  the  pay- 
ment had  been  made  in  all  respects  as  stipulated,  when  arising  in  this 
court  becomes  a  matter  of  equitable  cognizance,  not  controlled  by  the 
decisions  of  the  highest  court  of  this  state  in  such  matters,  but  to  be' 
determined  by  the  general  principles,  rules,  and  usages  of  equity  hav- 
ing uniform  operation  in  federal  courts  wherever  sitting  as  courts  of 
equity.  Guffey  v.  Smith,  supra.  The  general  doctrine  regarding  leases 
is  thus  stated  in  Pomeroy's  Equity  Jurisprudence,  §  453: 

"Where  a  lease  contains  an  option  tliat  the  lessor  may  re-enter  and  put  an 
end  to  a  lessee's  estate,  or  eren  that  the  lease  shall  be  void  upon  the  lessee's 
failure  to  pay  the  rent  at  the  time  specified,  it  is  well  settled  that  a  court  of 
^ulty  will  relieve  the  lessee  and  set  aside  a  forfeiture  incurred  by  his  breach 
of  the  condition,  whether  the  lessor  has  or  has  not  entered  and  dlsijossessed 
the  tenant.  This  rule  is  based  upon  the  notion  that  such  condition  and  forfei- 
ture are  intended  merely  as  a  security  for  the  paymMit  of  the  money." 

In  the  succeeding  section  it  is  stated  that  this  doctrine  does  not 
apply  ordinarily  to  forfeitures  arising  from  other  covenants  in  leases, 
but  adds : 

"It  should  be  observed,  however,  that  In  all  cases  of  this  class  relief  may  be 
given  when  the  breach  was  the  result  of  fraud,  mistake,  accident,  surprise,  and 
the  like,  or  was  acquiesced  in  or  waived  by  the  lessor." 
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But  it  is  generally  held  that  the  doctrine  announced  in  section  453, 
supra,  does  not  apply  to  oil  and  gas  leases  because  of  the  peculiar  na- 
ture of  those  substances.  In  view  of  expressions  by  the  Oklahoma 
Supreme  Court  regarding  oil  and  gas  leases,  before  tiie  cases  of  Hill 
Oil  &  Gas  Co.  and  Brown  v.  Wilson,  I  think  a  lessee,  in  either  an  "un- 
less" lease  or  an  "or"  surrender  clause  lease,  who  intentionally  failed  to 
make  a  delay  or  rental  payment  at  the  time  and  in  the  manner  specified 
in  the  lease,  cannot  invoke  the  general  doctrine  above  announced  as 
against  the  action  of  the  lessor  to  forfeit  and  cancel  the  lease,  as  he 
might  if  it  were  an  ordinary  lease  of  lands  for  agricultural  purposes, 
for  instance.  But  where  it  is  his  intention  to  make  the  stipulated  pay- 
ment in  strict  accordance  with  the  terms  of  the  lease,  but  his  attempt 
to  do  so  is  abortive  because  of  some  accident  or  mistake,  not  the  result 
of  his  willful  n^lect  or  gross  negligence,  a  court  of  equity  may  grant 
him  relief  as  against  the  forfeiture  asserted  by  the  lessor  because  of 
such  failure,  where  the  lessor  has  not  suffered  in  any  way  by  the  delay 
and  it  would  be  inequitable  to  enforce  the  forfeiture.    This  conclusion 

I  believe  to  be  fully  supported  by  the  authorities.  Of  course,  the  facts 
in  no  two  cases  are  identical,-  and  each  case  must  be  determined  upon 
its  own  particular  facts.  In  Ae  ntmierous  cases  cited  in  briefs  of  coun- 
sel, none  is  found  presenting  just  this  case.  The  following  are  cases 
in  which  relief  was  denied : 

Brown  v.  Vandergrift,  80  Pa.  142.    In  this  case  there  was  a  delay  of 

II  months.    The  court  said: 

"In  a  case  like  this,  equity  follows  tbe  law,  and  will  enforce  a  covenant  of 
.forfeiture,  as  essential  to  do  Justice.  It  Is  true,  as  generally  stated,  that  equity 
abhors  a  forfeitnie;  but  this  Is  when  it  works  a  loss  that  is  contrary  to  equity, 
not  when  it  works  equity  and  protects  the  landowner  against  the  'indifference 
and  laches  of  tbe  lessee,  and  prevents  a  great  mischief,  as  in  the  case  of  such 
leases.  To  perpetuate  an  oil  lease  forever  by  the  payment  of  a  monthly  sum, 
as  here,  at  the  will  and  caprice  of  the  lessee,  would  work  great  injustice." 

HukiU  V.  Guffey,  37  W.  Va.  425,  16  S.  E.  544.  In  this  case  there 
was  a  willful  failure  to  pay  rental  for  a  period  of  two  years. 

Chappie  V.  K.  C.  Brick  Co.,  70  Kan.  723,  79  Pac.  666.  It  is  strong- 
ly urged  that  the  facts  in  this  case  are  so  nearly  the  facts  in  the  case 
at  bar  as  to  very  strongly  support  the  contention  that  relief  should  not 
be  granted  here.  It  must  be  remembered,  however,  that  this  Chappie 
Case  was  an  action  at  law,  and  therefore  not  one  in  which  relief 
against  mistake,  could  be  granted  as  in  an  equitable  action ;  no  such 
mistake  having  been  pleaded  as  an  equitable  defense. 

Witherspoon  y.  Staley  (Tex.  Civ.  App.)  156  S.  W.  557.  In  this  case 
deposit  of  the  rental  due  as  stipulated  in  the  lease  was  made  two  days 
late.  It  does  not  appear  that  an  attempt  was  made  to  deposit  on  time 
which  was  prevented  by  accident  or  mistake. 

Jennings-Heywood,  etc.,  v.  Houssiere-Latreille  Oil  Co.,  119  La. 
793,  44  South.  504.  In  this  case  payment  was  tendered  four  days  late, 
the  reason  assigned  being  that  a  fire  was  raging  in  the  oil  field,  which 
had  absorbed  lessees'  attention.  It  appears  at  this  time  lessees  were  op- 
erating an  adjoining  tract  and  producing  large  amounts  of  oil,  drain- 
ing lessor's  tract,  and  that  they  had  previously  promised  that  the  next 
well  would  be  opened  upon  lessor's  tract,  which  had  not  been  done. 


Digitized  by 


Google 


160  241  FKDBEAL  REPOBTBB 

Federal  Oil  &  Gas.  Co.  v.  Western  Oil  Co.,  121  Fed.  674,  57  C.  C. 
A.  428.  In  this  case  payment  was  tendered  on  time,  but  the  court  held 
lessor  had  the  right  to  refuse  payment  even  made  on  time,  and  further 
found  the  lease  to  be  inequitable,  because  there  was  no  limit  of  time 
within  which,  at  all  events,  exploration  must  be  begun. 

Conkling  V.  Krandusky,  127  App.  Div.  761,  112  N.  Y.  Supp.  13. 
This  is  a  clear  case  of  abandonment  and  an  intentional  failure  for  a 
long  time  to  make  the  stipulated  payments. 

Gadbury  v.  Ohio,  etc.,  Co.,  162  Ind.  9, 67  N.  E.  259, 62  L.  R.  A.  895. 
This  is  a  case  of  abandonment  for  two  years  after  drilling  a  well  and 
finding  gas. 

Dill  V.  Frazee,  169  Ind.  53,  79  N.  E.  971.  In  this  case  lessee  inten- 
tionally failed  to  pay  stipulated  rental  in  advance,  as  the  court  held  the 
contract  required,  on  the  mistaken  view  of  the  law  that  payment  in  ad- 
vance was  not  required. 

Warner  v.  Page  (Okl.)  159  Pac.  264.  In  this  case  the  Supreme 
Court  held  that  the  evidence  failed  to  show  that  the  money  was  in 
fact  paid  in  strict  accordance  with  the  provisions  of  the  lease,  and  de- 
fendant, not  having  sought  equitable  relief  from  the  forfeiture  in  the 
trial  court,  was  not  allowed  to  change  front  and  urge  it  in  the  appellate 
court. 

Soaper  v.  King  (Ky.)  180  S.  W.  46.  In  this  case  lessee  in  1902  en- 
tered into  the  lease,  reciting  a  consideration  of  $1,  and  stipulated  roy- 
alty of  one-eighth  of  all  oil,  gas,  or  other  mineral  which  might  be  dis- 
covered. The  lease  provided  that  the  lessee  should  within  two  years, 
in  good  faith,  begin  to  drill  one  or  more  wells  upon  the  land,  upon  fail-  • 
ure  to  do  which  the  lease  should  be  void.  Within  two  years  the  lessee 
sunk  a  well  over  200  feet  deep,  finding  a  vein  of  coal,  and  spent  in 
so  doing  about  $500.    Thereafter  for  ten  years  he  did  nothing  more. 

Flannagan  v.  Marsh  (Ky.)  105  S.  W.  424.  In  this  case  the  lease 
provided  that  lessee  should  commence  drilling  for  oil  and  gas  in  one 
year  or  pay  $25  per  aimum  until  work  was  commenced.  They  had  not 
paid  the  rent  for  one  whole  year,  nor  all  of  that  for  the  preceding 
year.    The  lease  was  canceled. 

The  reasoning  in  the  following  cases  supports  the  granting  of  relief 
as  against  plaintiff's  mistake:  Noyes  v.  Anderson,  124  N.  Y.  175,  26 
N.  E.  316,  21  Am.  St.  Rep.  657;  Tibbetts  v.  Cate,  66  N.  H.  550,  22 
Atl.  559;  Lundin  v.  Schoeffel,  167  Mass.  465,  45  N.  E.  933;  MacTier 
V.  Osbom,  146  Mass.  399,  15  N.  E.  641,  4  Am.  St.  Rep.  323;  Bliley  v. 
Wheeler,  5  Colo.  App.  287,  38  Pac.  603 ;  Alonihon  v.  Wakelin,  6  Ariz. 
225,  56  Pac.  735. 

Neither  Marks  nor  those  whom  he  represented  suffered  in  any  ap- 
preciable way  by  the  fact  that  for  a  few  days  this  money  was  held 
by  the  bank  for  the  credit  of  Blane,  instead  of  Marks  as  agent  for 
Blane  and  wife.  When  it  is  considered  that,  to  gratify  Marks,  who  had 
fallen  out  with  the  Gushing  Bank,  the  depository  provided  in  the  lease, 
and  without  any  consideration  therefor,  Shaffer  agreed  to  change  to 
the  Kansas  City  Bank,  but  for  which  change  in  all  probability  this 
mistake  would  not  have  occurred,  as  numerous  payments  had  been 
made  through  the  Gushing  Bank  without  mistake,  and  that  to  permit 
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this  mistake  to  work  a  forfeiture  of  Shaffer's  right  would  result  in  his 
loss  of  all  the  payments  alr'eady  made  and  the  valuable  rights  accru- 
ing to  him  under  the  lease,  the  conclusion  is  irresistible  that  the  equi- 
ties are  all  in  favor  of  Shaffer's  contention,  and  that  said  payment  of 
June  18,  1^15,  should  be  considered  as  having  been  made  in  all  respects 
as  his  contract  required.  It  follows  that  complainant's  lease  was  in 
full  force  and  eflFect  in  August,  1915,  when  defendant  Aggers  sought 
to  acquire  the  interest  for  which  he  contends,  and  is  still  in  full  force 
and  effect. 
Decree  may  enter  accordingly. 

NOTE. 
Oil  and  Gas  Mining  Lease. 

This  lease,  made  this  ISfh  day  of  March,  A.  D.  1912,  by  and  between  J.  H. 
Marks,  a  single  man,  H.  L.  Marks  and  wife,  Marietta  Marks,  parties  of  the 
first  part,  and  A.  J.  Terry,  party  of  the  second  part,  wltnssseth:  That  the  said 
party  of  the  first  part,  for  and  In  consideration  of  the  sum  of  one  hundred 
twenty  ($120.00)  dollars,  to  us  In  hand  well  and  truly  paid  by  the  said  party 
of  the  second  part,  the  receipt  of  which  Is  hereby  acknowledged,  and  of  the 
covenants  and  agreements  hereinafter  contained  on  the  part'  of  the  party  of 
the  second  part  to  be  paid,  kept  and  perfomted,  has  granted,  demised,  leased 
and  let,  and  by  these  presents  does  grant,  deniiae,  lease  and  let,  onto  the  said 
second  part — ,  his  heirs,  successors  or  assigns,  for  the  sole  and  only  puri>ose 
of  mining  and  operating  for  oil  and  gas,  and  the  laying  of  pipe  lines,  and  of 
building  tanks,  power  stations  and  structures  thereon  to  produce  and  take 
care  of  said  products  for  the  term  of  five  years  and  as  much  longer  thereafter 
as  oil  or  gas  Is  found  In  paying  quantities,  all  that  certain  tract  of  laud  situ- 
ated in  the  county  of  Greek,  state  of  Oklahoma,  described  as  follows,  to  wit: 
S.  %  N.  E.  14  and  the  N.  W.  %  of  S.  B.  %,  of  section  33,  township  IT,  range  7, 
and  containing  120  acres,  more  or  less. 

In  consideration  of  these  premises  said  party  of  the  second  part  covoiants 
and  agrees: 

(1)  To  deliver  to  the  credit  of  the  first  parties,  their  heirs  or  assigns,  free 
of  cost.  In  the  pipe  line  to  which  the  party  of  the  second  part  may  connect  the 
well  or  wells,  the  equal  one-eighth  part  of  all  oil  produced  and  saved  from  the 
leased  prenAses. 

(2)  To  pay  to  the  first  parties  one  hundred  dollars  each  year  payable  qnai^ 
terly  in  advance  for  the  gas  from  each  well  where  gas  only  Is  found,  while 
the  same  Is  being  used  off  the  prenrises,  and  the  first  party  to  have  gas  free 
of  cost  from  any  such  well  for  the  principal  dwelling  house  on  said  land  dur- 
ing the  same  time  through  connections  made  at  his  own  risk  and  expense. 

(3)  To  pay  to  the  first  party  for  gas  produced  from  any  oil  well  and  used  off 
the  premises  at  the  rate  of  twenty-five  dollars,  per  year,  for  the  tlnre  during 
which  such  gas  shall  be  so  used,  said  payments  to  be  made  each  three  months 
tn  advance. 

The  party  of  the  second  part  agrees  to  commence  a  well  on  said  premises 
within  twelve  months  from  the  date  hereof  or  thereafter  pay  the  first  parties 
a  yearly  rental  of  one  hundred  twenty  dollars,  payable  quarterly  in  advance 
until  said  well  Is  connnenced,  and  it  is  agreed  that  the  commencing  and  com- 
pleting of  such  well  shall  be  and  operate  as  a  full  liquidation  of  all  rent  under 
this  provision  during  the  remainder  of  the  term  of  this  lease. 

The  party  of  the  second  part  shall  not  be  bound  by  any  change  in  the  own- 
ership of  said  lands  until  duly  notified  of  such  change, "  either  by  notice  in 
writing  duly  signed  by  the  parties  to  the  Instrument  of  conveyance,  or  by  the 
receipt  of  the  original  Instrument  of  conveyance  or  a  duly  certified  copy 
thereof. 

The  party  of  the  second  part  shall  have  the  right  to  use,  free  of  cost,  gas, 
oH  and  water  produced  mi  said  land  for  the  operations  thereon  except  water 
from  the  wells  of  first  party.  'VSTien  requested  by  first  party  the  second  party 
shall  bury  all  pipes  below  plow  depths  on  cultivated  lands. 

241  P.— U 
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No  well  to  be  drilled  within  less  than  250  feet  of  the  boase  or  barn  on  said 
premises  without  consent  of  parties  of  the  first  part 

Second  party  shall  pay. for  damages  caused  by  rigs  to  growing  cn^s  on  said 
lands. 

The  party  of  the  second  part  shall  have  the  right  at  any  time  to  remove  all 
machinery  and  fixtures  placed  on  said  premises  including  the  ri^t  to  draw 
and  remove  casing. 

All  payments  whl<A  may  fall  due  under  this  lease  may  be  made  directly  to 
the  lessors  or  deposited  to  their  credit  In  Cashing  SttUie  Bank,  Cuahing,  Okla. 

The  party  of  the  second  pert,  his  heirs,  successors  or  assigns,  shall  hare  the 
right  at  any  time,  on  the  payment  of  one  dollar  to  the  party  of  the  first  part, 
his  heirs  or  assigns  to  surrender  this  lease  for  cancellation,  after  which  all 
payments  and  liabilities  thereafter  to  accrue  under  and  by  virtue  of  its  ternft 
shall  cease  and  determine:  Provided,  this  surrender  clause  and  the  option 
therein  reserved  to  the  lessee  shall  cease  and  become  absolutely  inoperative 
immediately  and  concurrently  with  the  Institution  of  any  suit  in  any  conrt  of 
law  or  equity  by  the  lessee  to  enforce  this  lease,  or  any  of  its  terms,  or  to 
recover  possession  of  the  leased  land  or  any  part  thereof,  against  oc  from 
lessor,  his  heirs,  executors,  administrators  or  assigns,  or  any  other  person  or 
persons. 

All  covenants  and  agreements  herein  set  forth  between  the  parties  hereto 
shall  extend  to  their  heirs,  executors,  administrators,  successors  or  assigns. 

\7itne88  the  following  signatures  the  day  and  year  first  above  written. 

J.  H.  Marks. 
H.  L.  Marks. 
Marietta  Marta. 
.  A.  J.  Terry. 

(Acknowledgmmt  and  filing  cntiflcates  omitted.) 


BALTIMORE  ft  O.  B.  CO.  v.  WESTERN  UNION  TE:LE0RAPH  CO. 
(District  Court,  S.  D.  New  Xol-k.    FAruaiy  19,  1917.) 

1.  SPBCinc   Perfobmance   $=962 — ^Rioht  to  REUsi^-AoKguATE  Remedy   at 

Law — ^RArtROAD  and  Tei.eobaph  Conthact. 

A  complaint  by  a  railroad  company  against  a  telegraph  company  for  the 
specific  performance  of  a  provision  of  the  contract  between  them  that  the 
telegraph  company  should  transmit  free  messages  pertaining  to  railroad 
business  on  lines  not  located  along  the  railroad  up  to  a  certain  amount 
each  year  and  thereafter  should  transmit  such  messages  at  one-half  its 
regular  rates,  which  clause  the  telegraph  company  claimed  was  contrary 
to  the  Interstate  Commerce  Act,  sets  up  a  cause  of  equity ;  there  being  no 
adequate  remedy  at  law. 

[Ed.  Note,— For  other  cases,  see  Specific  Performance,  Cent  Dig.  J  188.1 

2.  Tbleqraphs  and  Telephones  ®=34 — Regitlation — ^F^ex  Messages— Con- 

TBACT  WrTH  RAILBOAD— "EXCHANGE." 

In  1887,  a  railroad  company  and  a  telegraph  company  entered  into  a 
contract  which  was  to  continue  for  50  years,  and  which  provided  for  the 
Joint  operation  and  nmintenance  of  telegraph  lines  along  the  railroad 
right  of  way  in  accordance  with  numerous  provisions,  among  which  was 
one  that  the  telegraph  company  should  transmit  for  the  railroad  company 
on  its  lines  along  the  railroad  all  railroad  messages  free  of  charge  and  on 
Its  lines  not  located  along  the  railroad  messages  pertaining  to  railroad 
business  free  of  charge  up  to  a  certain  amount  each  year  measured  by 
the  company's  regular  rates  and  additional  niessages  at  half  the  regular 
rates.  A  similar  provision  was  made  for  the  transportation  of  the  tele- 
graph company's  employes  and  material  by  the  railroad  company.  By  Act 
June  18,  1910,  c.  309,  36  Stat.  .544,  Congress  amended  section  1  of  Inter- 

^EsFor  otber  cases  see  sazna  topic  t  KEY-NUMBER  In  all  Key-Numbered  Dlcests  ft  Indexes 
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State  Commerce  Act  Feb.  4,  1887,  c.  104,  24  Stat.  3T9  (Comp.  St.  1913,  i 
8563),  so  as  to  make  that  act  apply  to  telegraph  companies,  but  with  a 
proviso  that  It  should  not  prevent  them  from  entering  into  contracts  with 
comiuon  carriers  for  exchange  of  services,  and  a  further  proviso  that  the 
dause  preventing  free  transportation  of  passengers  should  not  be  con- 
strued to  prohibit  the  privilege  of  passes  or  franks  or  the  exchange  there- 
of with  each  other  for  the  oflicers,  agents,  and  employes  and  their  families 
of  telegraph  conrpanies  and  other  common  carriers.  This  amendment  was 
adopted  after  Congress  had  received  two  reports  of  the  Interstate  Com- 
merce Commission  In  which  they  both  had  construed  the  existing  provi- 
sions of  the  act  relating  to  railroads  as  permitting  the  free  transportation 
of  telegraph  employes  and  equipment  for  service  or  use  along  the  line  of 
the  railroad,  but  not  for  service  or  use  off  the  line,  but  had  stated  that  the 
public  Interest  would  not  be  adversely  affected  by  the  full  performance  of 
such  contract  between  the  railroad  and  telegraph  companies.  The  Inter- 
state Commerce  Oommission  construed  the  provisos  added  by  the  amend- 
•  ment  of  1910  as  permitting  the  exchange  of  services  off  the  line  of  the 
railroads  only  on  tlie  basis  of  the  regular  rates  charged  therefor  by  the 
carriers  and  the  telegraph  companies.  Held,  that  the  provisos  In  the 
amending  act,  whether  construed  according  to  their  literal  wording  or  by 
a  resort  to  the  history  of  the  times  to  ascertain  the  Intent  of  Congress, 
permitted  the  observance  of  the  exchange  clauses  as  they  were  set  forth 
in  the  contract,  since  "exchange"  is  the  giving  or  taking  of  one  article 
other  than  money  for  another  article  other  than  money  which  Is  regarded 
as  the  equivalent  without  reference  to  money  value,  and,  if  Congress  had 
desired  to  preserve  distinction  between  on  the  line  and  off  the  line  services 
theretofore  ntade  by  the  Interstate  Commerce  Commission,  It  conld  easily 
have  done  so. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig. 
121. 

For  other  definitions,  see  Words  and  Phrases,  Exchange.] 

3k  Statutes  <S=»212 — Cowstbuction— Krowledgb  of  Congress— Statiites 
AKD  Decisions. 

It  can  be  assumed  that  Congress,  In  amending  the  Inte^ate  Commerce 
Act  so  as  to  apply  to  telegraph  companies,  had  in  mind  the  necessarily  Inti- 
mate relations  between  the  railroads  and  the  telegraph  companies  shown 
by  its  own  acts  and  by  the  decisions  of  the  courta 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent,  Dig.  J  289.1 

In  Equity.  Suit  by  the  Baltimore  &  Ohio  Railroad  Company  against 
the  Western  Union  Telegraph  Company.  On  hearing  on  bill  and  an- 
swer.   Decree  rendered  for  plaintiff. 

The  cause  having  come  up  on  bill  and  answer,  plaintiff  seeks  a  decree  ad- 
Judging  that:  (1)  A  certain  ccxitract  between  the  parties  is  lawful  and  in  full 
force  and  effect ;  (2)  defendant  specifically  perform  the  contract;  and  (3)  plain- 
tiff have  an  injunction  against  defendant  restraining  it  froitf  violating  the 
provisions  of  the  contract. 

On  October  15,  1887,  the  parties  entered  into  the  written  contract  here  under 
consideration.    (The  numbers  hereinafter  refer  to  paragraphs  of  the  contract.) 

The  Contract 

(1)  Enumerated  by  reference  to  a  schedule  the  railroads  owned  by  plaintiff 
(hereinafter  called  "Railroad"). 

(2>  Enumerated  by  reference  to  a  schedule  the  (a)  exclusive  railroad  wires 
and  (b)  commercial  wires  of  defendant  (hereinafter  called  "Telegraph  Co.")  and 
provided  that  "exclusive  railroad  wires"  should  be  deemed  to  include  the  nc<:es- 
sary  instruments  and  connections,  as  then  located  and  used  on'  said  wires  and 
as  necessary  to  continue  In  operation  the  existing  effective  telegraphic  circuits 
between  the  several  stations  and  offices  of  the  Railroad  In  the  various  places 

C=3For  sUter  cases  se«  sam*  topic  &  KEY-NUMBKR  in  all  Key-Numbered  DlgesU  &  Indexea 
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OD  the  rontes  of  tbe  railroads  then  owned,  leased,  operated  or  controlled  by  the 
Railroad,  etc. 

(3)  The  Railroad  was  to  retain  the  ownership  of  said  "exclusive  railroad 
wires." 

(4)  The  Telegraph  Co.  agreed  to  maintain,  repair,  and  construct,  at  its  owa 
cost,  all  the  telegraph  lines  specifically  covered  by  said  contract  and  such  addi- 
tional wires  as  either  the  Telegraph  Co.  or  the  Railroad  might  place  thereon, 
tbe  Railroad,  however,  to  furnish  the  necessary  unskilled  labor  for  such  main- 
tenance, repairs,  and  reconstruction,  and  the  necessary  wire  and  material,  not 
Including  brackets  and  cross-arms,  for  the  maintenance,  repair,  and  reconstruc- 
tion of  the  "exclusive  railroad  wires*"  The  location-  of  any  poles,  wires,  or 
cables  upon  the  right  of  way  or  property  of  the  Railroad  should,  from  time  to 
time,  be  changed  thereon  In  such  manner  as  the  officers  of  the  Railroad  might 
direct,  so  as  not  to  interfere  with  the  operations  of  the  Railroad,  the  Telegraph 
Co.  furnishing  the  skilled  labor,  and  the  Railroad  the  unskilled  labor  for  sucb 
work.  , 

(5)  The  Railroad  should  have  the  right  to  acquire  from  the  Telegraph  Co., 
or  to  erect,  additional  "exclusive  railroad  wires"  upon  the  telegraph  lines  cov- 
ered by  the  contract,  the  Railroad  paying  the  cost  of  material,  not  including 
brackets  and  cross-arms,  and  of  direction  and  equipment,  etc.  Tbe  Railroad 
should  not  be  required  to  furnish  any  labor  In  connection  with  lines  not  upoa 
Its  right  of  way,  and  the  Telegraph  Co.  should  connect  the  "exclusive  railroad 
wires"  with  additional  offices,  stations,  and  buildings  of  the  Railroad  In  the 
cities  and  towns  along  its  route,  and  also  In  the  cities  of  New  York  and  Brook- 
lyn, where  the  Telegraph  Co.  had  facilities  therefor,  and  if  the  Telegraph  Co. 
should  have  underground  conduits  available  for  reaching  the  Railroad's  offices, 
stations,  and  buildings,  the  Telegraph  Co.  should  furnish  the  Railroad  such 
connecting  wires  as  It  nfight  be  able  to  supply  In  said  conduits  upon  payment 
by  the  Railroad  of  the  entire  cost  of  the  wire  and  of  placing  the  same  In  tbe 
conduits  and  the  pro  rata  cost  of  construction  or  rental  and  maintenance  o£ 
the  conduits. 

(6)  The  Telegraph  Co.  should  furnish  free  of  cost  the  use  of  Its  main  bat- 
teries for  the  efficient  operation  of  all  railroad  wires  and  also  all  instruments, 
stationery,  and  other  material  for  commercial  business,  and  should  grant  to 
the  Railroad  fl>r  use  upon  the  railroad  wires  the  free  use  of  all  telegraphic 
patents  then  or  thereafter  owned  or  used  by  the  Telegraph  Co.  or  its  subordi- 
nate companies,  for  the  general  telegraph  business,  except  that  any  payments 
which  the  Telegraph  Co.  might  be  required  to  make  on  account  of  such  free 
use  to  any  minority  Interests  In  subordinate  companies  should  be  charged  to 
the  Railroad,  and  the  Railroad  should  furnish  all  instruments,  stationery,  and 
other  material  for  railroad  business. 

(7)  The  railroad  wires  should  be  used  only  by  the  Railroad  for  Ita  railroad 
business  and  should  not  be  used  for  the  transmisdon  of  any  commercial  or 
public  telegraph  business  for  tolls,  except  that  where  there  was  but  one  wire 
It  might  be  used  Jointly  by  the  Telegraph  Co.  with  the  Railroad,  important 
railroad  messages  directing  the  movement  of  trains  having  precedence,  until 
such  time  as  In  the  Judgment  of  the  president  of  the  Railroad  such  Joint  use 
might  be  detrimental  to  the  business  of  the  Railroad,  whereupon  the  Telegraph 
Co.  should  erect  an  additional  wire  for  commercial  business;  that  in  all  other 
cases  the  railroad  wires  might  be  used  from  time  to  time  by  the  Telegraph  Co. 
Jointly  with  the  Railroad,  with  the  Railroad's  assent,  when  not  in  use  for 
railroad  business;  that  whenever  the  railroad  wires  should  become  disabled 
the  Railroad  should  have  the  right  to  take  and  use  Jointly  with  the  Telegrajih 
Co.  any  of  the  working  commercial  wires  for  the  purpose  of  moving  its  trains 
or  transacting  otherr  important  and  urgent  railroad  business,  such  use  to  con- 
tinue without  cost  to  the  Railroad  until  the  repair  of  the  railroad  wires  had 
been  effected  and  the  circuits  restored,  but  that  the  through  commercial  wires 
or  circuits  should  not  be  subject  to  such  use  by  the  Railroad  except  in  cases 
of  extreme  emergency. 

(8)  Either  party  might  establish  and  maintain  telegraph  stations  at  such 
places  on  said  railroads  as  it  might  deem  necessary;  at  all  telegraph  stations 
of  the  Railroad  it  should  furnish  operators  at  its  own  expense;  Its  operators 
and  other  employes  acting  as  agents  of  the  Telegraph  Co.  should  receive,  trans- 
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mlt,  and  deliver  exclnslve'l^  for  the  Tetegrapli  Co.  such  cojumercial  or  pnblic 
messages  as  ml^t  l>e  offered  and  Siould  (Charge  the  tariff  rates  of  the  Tele- 
graph Coi,  thereoa,  and  shoald,  tender  to  the  Telegraph  Oo.  exclusively  monthly 
statements  of  sn^h  bqsifiess  and  full  accbqnts  of  all  receipts  therefrom,  and 
pay  all  of  such  receipts  to  the  Telegraph  Co.,  but  In  the  transaction  of  all  such 
telegraph  business  said  operators  and  fall  other  employes  should  be  held  to  be 
oaly  the  agents  of  the  Telegraph  Co.  and  should  conform  to  all  rules  arid  regu- 
lations of  the  Telegraph  Co.  applicable  to  all  telegraph  business,  whether  paid 
or  free,  and  should  not,  without  the  consent  of  the  Telegraph'  Co.,  transmit 
over  the  lines  covered  by  said  contract,;  any  free  messages  except  those  therein 
provided  for.  Whenever  the  number  of  paid  and  collect  messages  sent  from  any 
railroad  office  shojild  amount  to  $3,000  or  more  In  any  one  year,  the  Telegraph 
Co.  should  thereafter  provide  an  operator  for  such  office  so  long  as  saM  mes- 
sages amounted  to  said  nmhher,  and  said  operator,  acting  as  the  agent  of  the 
Railroad,'  should  attend  to  the  telegraph  business  of  the  Railroad  without 
diarge  so  Iwig  as  one  opertitor  could  attend  to  the  telegraph  business  of  both 
parties.  No  employe  of  the'  Railroad  should  while  In  its  service' be  employed 
In  the  transaction  of  cohirijerclBl  or  pnblic  telegraph  business  for  any  party 
other  than  the  TClegra^  Co.,  and  the  Telegraph  Co.  should  have  the  exclusive 
right  to  the' occupain^  of  the  Rallroad'sdepots  and  station  honfees  for  commer- 
cial or  telegraph  bOirtness  as  against  any  other  party. 

(91  If  the  Telegraph  Co;  ehOwld  elect  to  establish  an  office  in  a  station  build- 
ing of  the  Hallroad.'the  latter  should.  If  convenient,  provide  rfBce  room  therein 
and  light  and  fuel  therefor,  free  of  charge,  and 'if  at  such  Station  one  person 
could  attend  to  the  Celegr'avh-  business  of  both  companies,  the  operator  of  the  ' 
IWegraph  Co.  at  smfh  afNce;  acting  as  agent  for  the  Railroad,  shoiiKt  attend 
to  the  telegraph  buglnMsof  the  Railroad  without  charge  and  confcH^m  to  the 
rules  of  the  Railroad  apirilcable  thereto.  'Whenever  the  telegtaph  business  of 
l>oth  companle*  at' any  office  where  thei- Telegraph  Co.  furnished  the  operator 
dionld  become  so  iftrge  as  to  require  more  than  one  operator,  the  Rallrtnd 
should  employ  and  pay  Its  own  operator. 

(10)  The  Telegraph'  Co."  E^Ould  re<Mve  and  transmit  from  said  lines  along 
SBid'  raUroadS)  and  dioald  deil'Ver  free  of  charge  the  messages  of  the  officers 
and  agents  of  t^e  Ralieoad  pertaining  to  hs  railroad,  business,  between  all 
places  then  resell^  hy  said  'telegraph  lines  on  said  railroads.  Such  messages 
should  be  received  at  and  ddlvered  from  any  of  the  offices  of  the  Telegraph 
Co.  or  its  sBbordlnate  eonpaales  In  any  of  said  places,  and,  when  so  recdved, 

■  ^oold  be  tran-^mltted  by.  the  Telegraph  Cft.  over  said  telegraph  lines  free  of 
charge.  The  Telegraph '  Co.  should  issue  to  officers  of  the  Railroad  annual 
franks  authorising  the  free  transmission  of  messages  relating  strictly  to  rail- 
road business  -of  the  Railroad,  originating  at  and  destined  to  points  on  the 
lines  then,  or  thereafter  owned  or  operated  by  the  Telegraph  Co.  or  its  subor- 
dinate ccmpanies  ta  the  TMegraph  Co.'s  general  telegraph  systenl  beyond  or 
off  the  lines  of  said  ralh^oads,  to  an  amount  not  exceeding  $10,000  per  annum, 
calculated  at  the  regula't  day  rates  of  the  Telegraph  Co.  between  the  points 
at  which  said  messages. iftould  originate  and  the  points  to  which  they  might  be 
destined.  The  Railroad  should  pay  to  the  Telegraph  Co.  one-half  of  its  afore- 
said rates  on  all  such  messages  in  excess  of  said  amount,  settlements  to  be 
made  yearly.  The  free  telegraphic  service  provided  for  in  said  contract  should 
apply  only  to  the  transmissioo  of  messages  concerning  the  operation  and  busi- 
ness of  the  Railroad's  raUroads  covered  by  said  contract,  and  should  not  be 
extended  to  any  messages  for  transmission  by  cable,  nor  to  messages  order- 
ing steamer  berths,  merchandise,  or  accemuuodations  for  customers  of  the  Rail- 
road, the  tolls  on  which  Btessages  should  properly  be  chargeable  to  such  cus- 
tomers. , 

(11)  The  Railroad  should  transport  free  of  charge  over  its  railroads,  on  ap- 
plication o*  the  Telegraph  Co.,  all  employes  of  the  latter  when  traveling  on 
Its  business  or  epgaged  in  its  work  along  sold  railroads,  and  transtx>rt  and  dis- 
tribute free  of  charge  ajl  poles  and  other  material  and  supplies  of  the  Tele- 
grapt;  Co.  for  the  construction,  maintenance,  renewal,  and  reconstruction  of 
said  telegraph  lines  covered  by  said  contract,  along  said  railroads,  and  nlst>  all 
material  and  supplies  for  the  establishment,  maintenance,  mid  operation  of 
the  iMeea  of  both  parties  to  said  contract  upon  said  telegraph  lines  at  places 
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along  said  railroads;  that  the  Railroad  should  transport  fre^  of  charge  the 
employes  of  the  Telegraph  Co.  when  traveling  on, Its  business  pir  ehgaged  In  Its 
work,  and  the  materials  and  supplies  of  the  Telegraph  j3o.  fequlried  for  the 
construction,  maintenance,  renewals,  and  reconstruction '  ot'  other  telegraph 
lines  of  the  Telegraph  Co.  other  than  those  above  referred  to.  whether  on  or 
off  the  lines  of  said  railroads,  to  an  amount  not  .exceeding  $10,000 'i)er  annuto, 
calculated  at  the.cprrent  transportation  rates  of  the  railroad,' and  the  Tele- 
graph Co.  should  ipay  to  the  Railroad  one-half  qf  Its  alol'esaid  rates  on  all  suCh  ' 
transportation  of  employes  and  material  In"  excess  of  saM  amount,  settlements 
to  be  made,  yearly. 

(12)  The  Telegraph  Co.  should  pay  to  the  Halltoad,  tlie  sum  of  $60,000  per 
annum.  In  equal  Installments  of  $5,000  at  the  close  of'  epch  ,mpntb  du'fing  the 
roQtinuapce  of  the  contract,  accounting  fronr  October  15,  IS^t. 

(18)  The  Railroad  should  not  be  responsible  for  and  the  Telegraph  Co.  should 
Indemnify  it  against  any  loss  or  damages  of  any  kind  arising. from  any  injury 
to  persons  IB  the  employ  of  or  property  belonging  to  the  Telegraph  Co. .  while 
being  carried  free  or  at  half  rat^s  over  said  railroads  under,  said  contract,  aud 
should  likewise  indemnify  the  Railroad  from  any  begirt  or  failure  in  the 
transmission  or  delivery  of  messages  for  any  person  'doing  business  with  the 
Telegraph  Co.  and  on  account  of  any  other  pahUc  .telegraph  busiuess,  and  ,the 
Telegraph  Co.  should  not  be  responsible  for  and  the  Oajilrofi^d  should  indemnify 
agaln^  any  loss  or  damages  of  any  kind  arising  from  or  on  aocount  of  :any 
error  or  default  in  the  transmlsston  or  delivery  of  any.and.all  m^sages  sei}t 
for  the  Railroad  under  said  oo>ntmct.    .*••*•,... 

(15)  The  provisions  of  said  contract  should  ap^  to  any  new  extensions  or 
branches  built  or  other  railroads  acquired  by  the  Railroad,  and  to  the  tele- 
graph lines  thereon,  to  Uie  same  extent  as  if  such  lines  and  railroads  had 
been  originally  isduded  in  said,  contract,  and,  Lf  there  should  be  no  telegraph 
line  on  any  suoh  .roads,  then  the  Telegraph  Co.  vbould  .furnish  material  and 
construct  one  thereon  and  maintain,  rep«dr,  and  lecoiistruot  the  same.-  the 
Railroad  furnishing  the  unskilled  labor  therefor..  The  Telegrajrtj  Cp,  should 
set  aiwrt  on  any  such  railroads,  for  the.<iUiUroad's  business,. one  exclusive  rail- 
road wire.  If  the  Railroad  should  acquire  a  telegraph  Uno.oo  any.  such  ivad, 
the  Railroad  should  sell  and  the  Telegraph  Co.  ahcmld  purchase  such  telegi:aph 
line  on  a  valuation  to  be  agreed  upon.  ■  Upon  all  such  extensions,  branches^ 
and  leased,  coatrolled,  or  thereafter  acquired  roads,  the  Railroad  sbould  be 
entitled  to  free  telegraphic  service  to  the  same  extent  and  in. the  same  manner 
as  provided  by  the  first  clause  of  paragraph  10  of  the  contract  on.  the  railroads* 
originally  covered  by  said- contract,  and  the  |10,000  per  year  limit  ot  free 
telegraphic  service,  as  provided  by  the  second  clause  of  paragnphlQ,  should 
be  increased  $6  per  annum  for  each  mile  of  such  road  ooeupled  by  the  Tele- 
graph Oo.'s  lines  upon  such  extensions,  branches,  leased,  controlled,  ot  there- 
after acquired  roads.  The  Telegraph  Co.  should  be  entitled  to  free  transporta- 
tion service  for  employes  and  materia]  to  the  same  extent,  for  use  thereon  find 
In  the  same  manner  as  provided  by  the  first  clause'  of  paragraph  11  of  said 
contract,  and  the  $10,000  per  annum  limit  for  free  transportation  provided  for 

-  by  the  second  clause  of  said  paragraph  11  shooUd  be  increased  -96  pet  aoBuhi 
per  mile  of  such  road  occupied  as  aforesaid. 

(16)  The  Railroad  granted  and  agreed  to  assure  to  the  T^legrapfc  Co.  the 
exclusive  right  of  way,  on,  along,  and  under  the  lands,  roads, "and  bridge*  ot 
the  Railroad,  and  any  extensions  and  branches  and  any  leased,  operated,  or 
controlled  roads  and  the  full  and  exclusive  use'  and  enjoyment  thereof,  for 
the  construction,  maintenance,  operation,  and  use  of  lines  of  poles  and  wires 
and  underground  or  other  lines  for  commercial  or  ptibllc  uses  or  business.  TUe 
Railroad  would  clear  and  keep  clear  said  right  of  way  of  obstructions  tO  the 
construction  and  maintenance  of  the  lines  and  wires  provided  for  In  said  con- 
tract. The  Railroad  would  not  transport  men  or  material  for  the  construc- 
tion, maintenance,  or  operation  of  a  line  of  poles  and  wire  or  wires  or  under- 
ground or  any  telegraph  or  telephone  line  in  competition  with  the  lines'  or 
business  of  the  Telegraph  Co.  except  for  the  Railroad's  current  legal  r^tea,  lior 
would  It  furnish  for  any  competing  line  any  facilities  or  assistance  tliftt  it 
might  lawfully  withhold,  nor  stop  Its  trains  nor  distribute  its  material  thete- 
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tor  at  other,  than, regular  stations,  so  far  ajs  such  refusal  and  limitation  of 
transportation  migl^kt  bQ  lawful,  but  tjjat  the  Kailroad  should, not  be  required  to 
furnish  unskilled  labor  for  the  construction. ,  maintenance,  removal,  on  re- 
construction' of  any  other  .than  the  telegraph  ,lin^  then  existing  and  renewals 
thereof,  upon- said  railroads  and  the  additional  wires  that  might  be  placed 
thereon  nnd  .the  lines  provided  iav-  .on  extension^  branches,  and  acquired 
roads.    *    *    •. 

(18)  The  telegraph  .lines  covered  hy  said  contract  should  fomi  part  of  tho 
general  ttjlegraphlc  system,  of  .the  Telegraph  .Co.  And  be  controlled. ^nd  regulat- 
ed by  It.  and  it  should,  flx.and  determine  all  thrifts  £o(  the  transmission  of  mes- 
sages and  of  connections  with  other  lines  a|id  interests.  No  wire  tiien  or 
thereafter  owned,  leased,  controlled,  or  used  by  the  Kailroad  should  at  any 
time  be  used  or  employed  directly  or.  indirectly  in  competition  with  the  Tele- 
graph Co.  by  or  for  aijy  party  other  than  the  BaJlroad  and  the  Telegraph  Co.. 
and  the  Kailroad  should  nol  at  a^y  tlmae  during  the  continuance  of  the  con- 
tract engage  in  or  transact  any  eomtnercial  or  ,pubjj.c  telegraph  business  exr 
f-eptlng  for  the  Telegraph  Co.  nnder  the  provisions  of  the  contrajct 

(19)  The  management  ^ud  confirol  of  the  r^road  employes,  so  far  as  en- 
iRiged  in  telegraphic  duties,  upon. said  railroads,  and  of  the  employes  of  the 
Telegraph  Co.  engaged  in  the  maintenance,  repair,  renewal,  and  recoastruction 
of  said  telegraph  lines  along  said  railrofids  and  the. transportation  of  men, 
material,  and  supplies,  (iberef or,,  should  be.  vested  in- a  competent  Joint  super- 
inteBdent  of  tel^raph,  .wlto  shonld  b«  appoint;ed  and  .whose  salary  should  be 
fixed  by  the  Hailroad,  with  .the  wprovol  of  the  Telegraph  Co.,  which  salary 
should  be  paid  eguajly  by  the  Bailrpad.  and  the  Telegraph  Co. ;  that  said  Joint 
smperlntendent  should  be  remorable  for  cause  by  either  party  and  should 
be  suitwrdinate  to  and  under- the  control  of  the  Telegraph  Co.  so  far  as  nec- 
essary to  enforce  its  rules,  regarding  the  maintenance,. repair,  renewal  or  re- 
ronstruction,  operation,,  management,  and  airangen)eat  of  its  lines,  and  the 
transaction  of  the  conunetoial  telegraph  business  tipon  said  cailroads.  Said 
joint  superintendent  should  also  be  subordinate  to. and  under  the  control  of., 
the  Railroad  so  far  as  necessary  to  enforce  its  rules,  regarding  the  mainte- 
nance. managem^nt,  and  (XKratlon  of  its  e^vcluslve  railroad  wires,  and  ttiat  he 
should  co-operate  witlj  both  parties  in  giving  the  utmost  etiiclency  to.  the 
working  of  all  lines  upon  said  railroads  and  the  proper  transaction  of  the 
railroad  and  commerclflil  telegraph  busin«>s8  thereon,  and  t4»t  the  Railroad 
should  furnish  oQlce  room  and  Ugbt  and  fuel. therefor  for  said  Joint  superin- 
tendent and  that  each  party  should  supply  the  clerical  force  for  its  own 
business.    '         . 

(2(»     •,•.♦.   ,  .         .*   . 

(21)  Said  contract  sl^ould  terminate  all  previous  agreements  between  the 
parties,  should  condjaue  in  force,  for  50  years  from  October  15,  1887,  ami 
mlg^t  be  -renewed  aftef  tlie  expiration  of  such  term  for  further  terms  of  88 
years. each  by  either  party  giving  written,  notice  to  the  other  to  that  effect  at 
least  6  months  prior  to  the  expiration  of  the  preceding  period,  and  a  violation 
of  any  of  the  provisions  of  the  agreement  by  cither  -party,  while  entitling  the 
other  to  a  dalm  for  damages  and  the  usual  remedies  for  specific  enforcement, 
should  not  be  held  to  void  the  agreement  or  to  abrogate  the  obligations  or  the 
undertakings  of  eltber  party  thereto. 

The  so-called  Hepburn  Act  approved  June  29,  1906.  c.  3591,  §  2,  34  Stat.  586, 
amended  section  6  of  the  "Act  to  regulate  comnierfe"  of  February  4,  1887 
(chapter  104,  24  Stat,  380  (Comp.  St.  1913,  §  ^'iCOl),  familiarly  called  the  Inter- 
state Commercei  Act,  so  as  to  provide,  among  other  things:  "Nor  shall  any 
carrier  charge  or  demand  or  collect  or  receive  a  greater  or  lass  or  different  com- 
ItenaatiQn'  for  .such  tr^nsportaUon  of  passengers  or  property,  or  for  any  serv- 
ice In  connection. ther^wlthj  between  the  points  named  in  such  tariffs  than  the 
rotes,  fares,  and  charges  whicli  are  si)ecitied  in  the  tariff  filed  and  in  effect  at 
the  time.". 

On  December  21.  .1906,  the  Interstate  Commerce  Commission  announced  its 
report  "In  the  Matter,  of  .Railroad-Telegraph  Contracts"  (12  luterst.  Com. 
Cwn'n  B.  p.  10),  In  which  it  affirmed  and  construed  its  previous  rulings  of 
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September  5  and  October  12,  1906,  and  stated,  among  other  things,  that:  "The 
commisKion  knows  of  no  provlsicNH  In  law  now  In  force  iv'btch  vests  tt  with' 
any  authority,  or  any  clause  In  the  law  that  affords  tt'a  reoaonable  f^round  to 
differentiate  'off  the  line'  Mrvlce  by  carriers  for  telegraph  corapatiie««  from 
the  tTanstx>rtattoa  of  merchandise  or  any  other  form  of  pr<^perty  for  prl^te 
shippers."  '  •.       . 

The  comiBlssion  farther  held  that  contracts  with  telegraph  cctaapanlcs 
could  be  lawfully  entered  Into  so  far  as  they  affect  "on  line"  service. 

Ob  June  3,  1007,  the  commission  amnounced-  Its  aflmlnlstratlre  ruling  No. 
219,  In  which  it  referred  to  und  amplified  its  previous  rulings  In  respect  of 
the  subject-matter  here  under  consideration.  On  November  15,  1907,  the  com- ' 
mission  ani^ounced  that  Its  ruling  No.  219  applied  to  telephone  sen'ice  and 
called  upon  carriers  that  had  not  already  done  so;  to  file  with  the  con«mlsslf)n 
copies  of  all  contracts  for  telegraph  Or  telephone  service  on  their  lines,  and,  as 
a  result,  all  of  the  contracts  then  existing  between  the  railroad  companies 'nnd 
the  telegraph  companies  throughout' the  United  States  for  the  exchange  of 
services  were  thereupon  filed  '*fitb  the  commission  and  have  since  rMnalhed  On 
file.  In  view  of  the  nillTig  of  September  15,.  1906,  the  plaintiff,  on  OQtoi)er  1, 
1906,  informed  the  defendant  that  It  would  not  further  perform  the  contract 
so  far  as  tt  affected  "off  Mne"  services,  and  In  1908  defendHnfflled 'a  Mtl 
against  vAaiatiS  In  the  Uotted  States  Circuit  Court  for  the  District  of  Mary- 
land, praying  that  a  decree  might- pass  adjudging  the  contract  to  be  in  full 
force  and  effect  nnd  that  the  railroad  specifically  perform  the  same.  'An 
answer  was  duly  interposed,  and  by  leave  of  the  court  the  Interstate  Com- 
merce Commission,  through  Its  solicitor,  submitted  and  filed  a  hrlef  as  amicus 
curlte,  and  argument,  was  heard  by  the  court.  ■  Refore  the  court  rendered  any 
de<dslon,  the  Congress  enacted  an  act  approved  June  18,  1910,  entitled  "An  txt 
to  create  a  Commerce -Court  and  to  amend  the  act  entitled  'An  act  to  refjttTate 
commerce'  approved  February  4,  1887,  as-  heretofore  amended,  and  for  other 
purposes,"  which  extended  the  provisions  of  the  Interstate  Commerce  Act  to 
telegraph,  telephone,  and  cable  companies,  and  amended  section  1  of  the  inter- 
state Commerce  Act  so  that  it  contained,  among  other  provisions,  the  follow- 
ing (the  additions  being  underlined):    "  ' 

"All  charges  made  for  any  service  rendered  or  to  he  rendered  in  the  trans- 
portation of  passengers  or  property  and  for  the  tran»mit»ion  of  mc»»ageg  hjf 
teletrraph,  telephone,  or  cable,  at  aforeaaid,  or  in  connection  therewith,  shall 
be  just  and  reasonable ;  and  every  unjust  and  unreasonable  charge  for  sui'-h 
servioe  or  iatiy  part  thereof  is  prohibited  and  declared  to  be  unlawful :  Prntid- 
cd,  that  tnettages  hy  telegraph,  telephone,  of"  odble,  tvbied  to  the  provitiont 
of  this  act,  may  he  clas»ifled  into  day,  night,  repeated,  unrepeated,  letter, 
commercial,  press,  government,  and  sucJi  other  cUusea  as  are  just  and  reason- 
able, and  different  rates  may  6e  charged  for  the  different  classes  of  messages: 
And  proiHded,  fnrther,  that  nothing  in  this  -act  shall  be  tonsfrned  to  prevent 
telephone,  telegraph,  and  cahle  companies  from  entering  into  contracts  totth 
common  carriers,  for  the  exchange  of  services.    •    *    * 

"No  common  carrier  subject  to  the  provisions  of  this  act  shall,  after  Janu- 
ary first,  nineteen  hundred  and  seven,  directly  or  indirectly,  Issue  or  give  any 
Interstate  free  tickets,  free  pass,  or  free  transportation  for  passengers,  except 
to  its  employ^:  •  •  •  Provided,  that  this  provision  shall  not  be  con- 
strued to  prohibit  the  interchange  of  passes  for  the  officers,  agents,  and  em- 
ployes of  common  carriers,  and  their  families;  nor  to  prohibit  any  common 
carrier  from  carrying  passengers  free  with  the  object  of  providing  relief  In 
cases  of  general  epidemic,  pestilence,  or  other  calamitous  visitation:  And  pro- 
vided  further,  that  this  provision  shaU  not  be  construed  to  prohibit  the  privi- 
lege of  passes  or  franks,  or  fhe  exchange  thereof  iciih  each  other,  for  the 
officers,  agents,  employes,  and  their  families  of  such  telegraph,  telrphone,  and 
cable  lines,,  and  -the  officers,  agents,  employes  and  thoir  families  of  other  coin- 
mow  carriers  subject  to  the  provisions  of  this  act." 

After  the  act  became  law,  the  parties,  acting  on  the  belief  that  the  Intent 
of  the  statute  was  to  permit  the  continued  performance  by  them  of  all  the 
obligations  under  the  contract,  consented  to  the  withdrawal  of  the  suit  in 
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MerrlaDd,  aod  the  court  permitted  snch'  withdrawal.  The  parties  tberenpon 
proceeded  to  carry  out  the  contract  In  accordance  with  Its  terms  until  about 
April  25,  191A,  when  defendant  refused  to  perform  the  provisions  of  the  con- 
tract Jn  respect  of  "off  line''  services,  in  ^ew  of  a  conference  ruling  of  the  In- 
terstate Commerce  Copimlssion  dated  March  28,  1916,  and  plaintiff  was  noti- 
fied by  defendant  that  it  woi\Id  continue  to  carry  out  Its  contract  in  such  re- 
gard only  in  the  manner  indicated  by  sudh  ruling.    This  ruling  was  as  follows: 

"UiKin  inquiry  as  to  whether  or  not  under  the  provision  of  section  1,  That 
nothing  In  this  act  shall  be  construed  to  prevent  telephone,  telegraph  and  cable 
companies  from  enterl^ig.  into  coqtracts  with  common  carriers,  for  the  ex- 
cbance  of  serrlees,'  a  railroad  may  contract  with  a  telegraph  company  (in- 
cluding in  that  term  'telephone,  telegraph  and  c&ble  companies')  to  transport 
the  property  of  such  telegraph  company,  whether  for  use  on  the  line  of  said 
railroad  or  merely  to  be  transported  over  such  line  for  use  elsewhere,  at  a 
different  ^te  from  that  appllca^e  to  such  transportation  under  section  6  of 
the  act,,  held,  that  while  said  carriers  (nay  contract  for  an  exchange  of  serv- 
ices, such  services  must  be  exchanged  upon  the  basis  of  the  lawful  rates  of  said 
railroad,  as  published  arid  Qled  In  accordance  with  the  provisions  of  section 
6  of  the  act,  and.  of  the  rensenable  eha^rges  of  said  telegraph  company,  regu- 
larly charged  other  Customers  for  similar  services;  except  that  said  carriers 
may  contract,  without  reference  to  said  lawful  rates  and  charges,  for  the  trans- 
portation by  said  railroad  for  said  telegraph  company  of  the  property  of  the 
latter  over  the  line  of  the  fortcfer  when  such  property  Is  to  be  used  along  the 
line  of  said  railroad  and  In  th«  construction,  Improvement,  or  operation  of  said 
railroad,  that  is  to  eay,  when  sucb  transpor.t;atlon  Is  not  conducted  by  said 
railroad  as  a  common  carrier.''        .     , 

The  answer  of  defendant  in  the  suit  at  bar  admits  the  allegations  of  the 
complaint,  alleges  the  tacts  as  to  the  extent  of  defendant's  telegraph  system, 
and  further  sets  forth  that  defendant,  in  view  of  certain  rulings  of  the  Inter- 
state Commerce  Commission  and  of  the  inany  and  severe  penalties  which  would 
attach  should  H  -do  otbevwieei'end  should  such  rulings  be  held  to  express  the 
«MTect  Interoretation  of  the  statute,  felt  compelled  to  refuse  performance  In 
the  particulars  named  In  the  complaint  although  otherwise  willing  to  carry 
out  sucb  contract  In  accordance  with  its  terms.  When  the  cauy  came  on  for 
hearing.  It  was'  suggested  by  counsel  that  the  Interstate  Commerce  Commis- 
sion should  be  invited  t«  participate,  tbrongh  its  solicitor;  as  amicus  curls, 
and,  this  suggestion  lufing  teen  approved  by  the  court,  an  invitation  accord- 
ingly was  extended  by  the  court  to  the  Interstate  Comauerce  Commission,  and 
that  invitation  was  promptly  and  courteously  accepted,  with  the  result  that  a 
brief  has  been  filed  on  behalf  of  the  Interstajte  Commerce  Commission,  and 
counsel,  upon  Its  behalf,  has  also  participated  in  the  argument;  the  under- 
standing being  that  defendant  will  appeal  if  so  advised  and  requested  by  the 
Interstate  Commerce  Conunlsalon,  ... 

J.  Du  Pratt  White,  Gedrge  F.  Brownell,  and  Vermont  Hatch,  all 
of  New  York  City,  for  plaintiff. 

Rush  Taggart,  of  New  York  City,  for  defendant. 

Joseph  W.  Folk  and  Otis  B.  Kent,  both  of  Washington,  D.  C,  amici 
curiae,  for  Intei'stat«  Commerce  Commission. 

MAYEli,  District  Jtidge  (after  stating  the  facts  as  above).  [1]  The 
complaint  sets  up  a  cause  of  equity  under  the  authority  of  such  cases 
as  Bank  of  Kentucky  v.  Stone  et  al.  (C.  C.)  88  Fed.  383,  and  United 
States  Life  Ins.  Co.  v.Cable,  98  Fed.  761,  39  C.  C.  A.  264. 

[i]  The  question  here  under  consideration  is  the  meaning  of  the 
expression  "the  exchange  of  services"  as  found  in  the  act  approved  on 
June  18,  1910. 

The  contract  betweeo  these  parties  is  typical  of  contracts  between 
railroad  companies  and  the  Telegraph  Co.  throughout  the  United 
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States,  and  the  importance  of  tbe  question  may  be  realized  wheii  it  is 
stated  that  the  telegraph  lines  operated,  .and  controlled  by  defendant 
comprise  over  200,000  miles  of  poles  and  cables  and  ov*r  'l.OOO^QQO 
miles  of  wire,  that  defendant  has  nearly  25,000  d(Bces,  about  20,000 
of  which  are  railroad  offices,  yielding  revenues,  top  siniy  to  pay  for 
maintenance  separate  and  apart  from  the  advantage  /derived  from  con- 
tracts with  the  railroad  companies,  and  that  a.  very  large  ^art  of  de- 
fendant's system  is  constructed  in  accordance  with  approximatdy  1)300 
contracts  with  approximately  300  different  railroads  and'Yailroad  sys- 
tems ;  all  such  contracts  being  similar  in  their  undq^lying  provisions 
with  that  between  the  parties  to  this  suit.  .  ... 

Whether  the  meaning  of  the  "exchange  of  services"  'is  determined 
by  (a)  the  narrow  test  of  verbal  literalism,  or  (b)  the  broader  rule  of 
ascertaining  the  intention  of  the  Congfess  "from  the  language  used 
in  the  act  and  *  *  *  by  a  resort  to  the  history  jpf  the  times  when 
it  was  passed"  (United  States  v.  Trans-Missouri-  Freight  Association. 
166  U.  S.  290,  318,  17  Sup.  Ct.  540,  41  L.  Ed.  1O07>,  th«  result  is  the 
same.  ,      "       .      , 

(a)  "Exchange"  has  a  well-settled  meaning  ip  c<Knpion  acceptation. 
Webster's  definition  ig: .  . 

"The  act  6i  giving  or  taking  one'tblng  for  another  which  Is  regiirded  «6  an 
'wiulvalent;  as  an  exchange  of  cattle  for  grain." 

But,  while  the  trader  may,  for  purposes  of  his  own  calculation,  put 
his  own  value  on. his  cattle  or  his  grain,  the  transaction  as  between 
the  parties  is  not  measured  in  money.  The  «waer  of  the  cattle  wants 
grain,  while 'the  owner  of  the  grain  wants-cattle,  and  -eaeh  is  satisfied 
to  exchange  the  tWng  for  the  tiling,  instead  of  agreeing  that  the  mar- 
ket value  of  *the  cattle  is  so  much  per  head  and  the.  market  valuer  of  the 
g^ain  so  much  per  bushel  and<exaianging  on  the  exact  basis  of  multi-  - 
plying  the  unit  by  the  number  of  heads  or  the 'number  of  busbds  in- 
tended to  be  transferred  one  to  the  other.  '  '         ■  -    ■      • 

This  popular  meaning  of  "exchange"  used  and  understood  'Jn  the 
common  speech  of  people  lias  been  accepted  and  defined  by  Codes 
and  courts.  No  more  apt  nor  concise  definition  can  be  found. than 
that  in  the  Civil  Code  of  Louisiana  (article  2660):  "  •  :■   ••  •  < 

"Exchange  Is  a  contract,  by  vrbldi  tbe  parties  to  tbe  .contract  give  one  to 
the  other,  one  thing  for  anottier,  whatever  it  be,  except  numey ;  for  In  that 
case  It  would  be  a  sale." 

See,  also,  Civil  Codes  of  California,  §  1804,  North  Dakota,  §  6003. 
South  Dakota,  §  1348,  and  Montana,  §  5129.  And  the  oourts  in  one 
form  of  phraseology  or  another  seem  to  have  uniformly  followed  the 
definition  of  exchange  given  by  Judge  Story  in  Buffum  V.  .Merry,  4 
Fed.  Cas.  605: 

-  "What  is  a  sale  or  exchange?  Blaekstoue  says  tt  is  a  transmutation  of.  prop- 
erty f ron*  one  man  to  another  in  consideration  of  some  price  or .  recompense 
In  value.  If  it  be  a  commutation  of  goods  for  goods.  It  is  more  properly  an 
exchange."  Elwell  v.  Chamberlln,  31  N.  Y.  611,  624 ;  Cooper  t.  State,  3T  Ark. 
412.  418:  Chapman  v.  Hughes,  134  Cal.  Ml,  657,  58  Pac.  298.  69  Pae.  974,  60 
Pnc.  982;  Forkner  v.  State.  95  Ind.  406;  Edwards  &  Beardsley  v.  Cottrell  4 
Bubcock  43  Iowa,  IW;  Lobaree  v.  Klosterman,  33  Neb.  150.  49  N.  W.  1102. 
Vail  v  Strong,  10  Vt.  457.  467;  Long  v.  Fuller.  21  Wis.  121. 124. 
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"Exchange  of  services,"  .therefore,  clearly  r^ers  to  the  kind  of  serv- 
ices which  the.  Railroaii  can  render  to  the  .Tele^aph.Co.,  and  vice 
versa,. in  connection,  with  the  business  of  transmitting  intelligence  by 
tel^raph  fw:  the, Railroad, or  of  tr^sporting  men  arid  material  for 
the  Tel^raph  Co^  as  the  case  may  be.  To  say  that  the  exchange  must 
be  oa  the  basis  of  )h6  lawful  tariff  rates  of  the  Railroad  and  of  the 
reasonable  charges  of  the  Telegraph  Co.,  regularly  charged  other  cus- 
tomers few  similar  services,  Is  but  another  way  of  asserting  that  the 
proviso  of  the  statute  is  without  mining. .  A  statute/\yas'n6t  neces- 
sary to  figure  out  ^  service  ibtibis  way.,  for  such  a  method  merely 
means  that  the  Railroad  in  ixtusn-ior  $100  worth  of  transportation 
at  lawful  rates  may  be  paid  by  $100  worth  of  telegraph  transmission 
.charged  at -the  Teasboalde  and- nondiscriminatory  prates  secured  by  the 
statute — all  of  i  which  cduld^be:  done  without  the  or  ajiy  proviso,  as  a 
mere  matter  of  bookkeeping.  -  And,  if  it  was  intended  that  upon  such 
a  method  of  cslcnlationr  any  «xces»  of  services  1^  the  Railroad  over 
die  services  of  the' Telegraph  Co.,  or  vice  versa,  should  be  paid  for 
by  virtue  of  Ae«tatett,  Uiea  the  Railroad  and  the  'Delegraph  Co.  were 
placed  in  no  different  relatioji  with  each 'other  than  ^y  were  with 
any  one  else,  and  benee  tiie. proviso- was- me^ingkss  and  useless — a 
conclusion  always  avoided  in  <:ooslniing  a  statute. 

The  views  stated  supra 'lead  to  the  same  resuh  (although  arrived  at 
on  a  different  theory)  as  the  commission  applied  to  "on  line"  service 
in  its  conference  ruling  of  March  28,  1916.  In  that' ruling,  the  com- 
missicw  sought:  lo  distinguish  between  "on  line"  and  "off  line"  serv- 
ice, and  such  is  now  the  position  of  its  counsd..  Th»  argument  is  thus 
stated :        •  •    .      '  >    .  .      ' 

-"Where  a.  rallnnil  fiompaiiy  tlransporta  <free  or  at  relucted  rates  ihe  men  or 
material  of  a  telegranh  .company  engaged  or  to  be  naed-in  tbe  constructioD  ot 
tel^rapb  facilities,  .along  the  lines  of  tbe  railroad,  It  is  performing  for  tbe 
shipper  a  service  so  closely  analogous  to  the  transportation  ot  Its  own  employes 
and  property  aa  not  td  ttadscend  the  spirit  of  the  act  So,  also,  where  a  tele- 
graph company  transmits  tb6  messages  of  a  railroad  company  between  points 
aiaag  tbe  lines  of  the  raUtoad,  it- is  performing  a  service  wblcfa  the  railroad, 
but  for  the  contract  of  exchange,  would  ^ave  to  perfonu  for  itself,  and  the  per- 
formance of  such  services  by  the  telegraph -company  free  or  at  reduced  rates 
Is  not  in  contrarention  of  the  statute.    •     •     * 

."Where  a  railroad  oonipany,  however,  transports  the  mfen  or  material  of  a 
tdcsrapta  company  for  the  coDStruction  or  maintenance  of  service  oCC  the  lines 
of  tibe<  rail  road,  or  where  the  telegraph  company  transmits  the  messages  of  tbe 
railroad  to  or  from  polpts  off  its  lines,,  each  company  is  performing  for  the 
other  a  service  practically  identical  with  the  service  which  each  respectively 
renders  for  the  public.  For  either  of  such  carriers  to  render  such  services  at 
otber  than, tbe  regali^rly  publl^ed  rates  and  reasonable  charges  prescribed 
in  the  act  woul4  be  to.  discriminate  against  other  shippers,  passengers,  and. 
senders  of  telegrams  ;iot.  so  favored."  '     ■ 

But  there  is  nothing  in. the  statute  nor  in  its  "spirit"  which  justifies 
this  distinction.  The  Congress  by  appropriate  and  concise  language 
could  have  differentiated  between  "on  line"  and  "off  line"  services. 
On  the  contrary,  however,  its  words  "the  exchange  of  services"  were 
of  the  broadest  character  and  without  limitation  as  to  whether  the 
"services"  were  "on.  line"  or  "off  line";  and  it  is  significant  that  in 
a  statute.bringing  in  telegraph,  telephone,  and  cable  companies  for  the 
first  tine  and  having  as  one  of  its  important  features  the  safeguard- 
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ing  of  the  public  against  discrimination,  so  pronounced 'an  exception 
should  be  made  without  qualifications  of  any  kind,  in  rfespect  of  con- 
tracts with  common  carriers,  "for  the  exchange  of  services." 

(b)  Where,  in  addition  to  the  language  of  the  statute,  considered  by 
itself,  the  intention  of  the  Congress  is  sought  in  the  light  of  relevant 
history,  the  construction  already  indicated  is  amply  confirined. 

As  counsel  for  deJF^ndant  said  in  the  suit  in  Maryland  between  these 
same  parties :      ' 

"The  rtUlToad  and  the  telegraph  are  the  Siamese  Twins  of  (><>n]inerce,  bom 
at  the  saue  period  of  time,  developed  plde  by  side,  united  by  'necessity;"  and 
•  •  •  vpliat  the  laws  of  trade  and  usage  have  thus  Joined  togetber  It  coWd 
not  have  been  the  purpese  of  Congress  to  pnt  asunder.    •••■••» 

Since  the  middle  ^f  the  last  century,  the  railroads  and  -the  telegraph 
company  entered  into  the  relations  illustrated  by  the  contract  here'  un* 
der  consideration/  and,  as  in  this  case,  these -contracts  have  been-  re- 
newed from  time  to  time,  their  duration  beit^  for  kmg  periods  of 
years,  all  looking,  to  the  establishment  of  a.  settled  status  and  modus 
Vivendi  by  virtue  *af  the  very  nature  of  the  contract  and  the.  business 
and  operating  relations  of  the  partiess  •   •  •  ;     . 

At  the  outset,  it  is  apparent  that  the  contract  contains  important  pror 
visions  so  interwoven  and  so  interdependent  that  it  mast  b«  regarded 
as  an  entire  contract.  Obviously,  such  a  contract  is  entered  into  only 
after  the  most  careful  consideration,  involving  an  understanding  of 
the  practical  and  financial  results  to  -each  of  the  parties.  The  provi- 
sions as  to  rights  of  way,  }oint  superintendency,  and  the  like,  and -the 
value  of  the  services  each  to  the  other,  including,  zmong  other  things, 
the  payment  by  the  Telegraph  Co.  tb  the  Railroad  of  $60,000  peraa- 
num,  all  demonstrate  that  the  exchange  of  railroad  service  as  such  for 
telegraph  service  as  such,  rests  on  the  other  mutual  obligations 'se- 
cured by  the  contract.  That  this  was  known  and  appreciated  by  the 
commission  appears  fully  from  its  rulings.  With  its  Ipiowledge,  ba^ed 
upon  comprehensive  experience  in  regard  to  and  understandii^  of  ad- 
ministrative features  and  effects,  the  commission  clearly  indicated  that 
its  rulings  were  based  solely  on  its  interpretation  of  the  statutes,  and 
not  upon  any  detrimental  results  which  would  follow  from,  the,  inter- 
pretation contended  for  by  the  railroads  and  the  .telegraph  companies. 

In  its  Twenty-First  Annual  Report  to  the  Congress  dated  Dectmber 
23,  1907,  the  commission  referred  to  its  rulings  made  up  to  that  time 
and  stated  its  views  in  the  language  of  its  ruling  of  December,  1906, 
a  significant  part  of  which  was: 

"Contracts  between  telegraph  companies  apd  carriers  for  the  mnlntennnce  6f 
telegraph  lines  on  the  rights  of  wgy  of  railroads  are  sul  generis  and  uiilike  any 
other  contracts  with  carriers  that  have  come  to  our  attention.  So  far  as  we 
can  now  see,  the  full  performance  of  such  contracts  by  the  carriers  with  whom 
they  are  made  would  not  aftect  any  public  or  private  interest  adversely." 

In  its  Twenty-Second  Annual  Report  to  the  Congress  dated  Decem- 
ber 24,  1908,  the  commission  again  referred  to  its  rulings  and  reports 
in  respect  of  this  subject-matter. 

The  Annual  Report  of  1909  made  no  reference  to  the  subject-matter, 
and,  although  dated  December  21,  1909,  there  is  nothing  to  show  when 
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or  if  it  was  laid  before  the  Sixty-First  Congress  which  reconvened 
January  4,  1910,  and  adjourned  sine  did  June  25,  1910. 

The  Sixtieth  Congress  was  not  in  session  at  the  date  of  the  1908 
report,  and,  as  it  held  a  session  of  only  two  months  in  the  winter  of 
1909,  it  probably  had  no  opportunity  to  consider  the  report  of  1908. 

It  may,  however,  fairly  be  assumed  that  the  Sixty-First  Congress 
gave  consideration  to  the  reports  of  1907  and  1908  from  the  adminis- 
trative body  peculiarly  equipped  to  inform  it  in  respect  of  matters  com- 
ing under  its  (the  commission's)  observation.  Aldridge  v.  Williams,  3 
How.  9,  11  L.  Ed.  469;  United  States  v.  Union  Pacific  R.  R.  Co.,  91 
U.  S.  72,  79,  23  L.  Ed.  224;  United  States  v.  Trans-Missouri  Freight 
Association,  supra. 

The  bill  creating  the  Commeree  Court  in  which  the  amendment  of 
1910  was  incorporated  was  an- elaborate  measure,  and  the  proviso  here 
considered  could  not  have  been  evolved  from  inner  consciousness  nor 
suddenly  have  been  flashed  from  a  dear  sky. 

Resort  to  the  commission's  reports  and  to  the  contracts  on  file  then 
showed,  as  it  does  now,  that  the  commission  apparently  reluctantly  had 
made  a  sort  of  divided  ruling  going  as  far  as  it  felt  it  could  in  pre- 
serving the  int^rity  of  these  contracts  and  going  no  further  only  be- 
cause of  its  interpretation  of  the  applicable  statutes,  but  contemporane- 
ously announcing  most  affirmatively  that  the  full  performance  of  the 
contracts  would  not  afiFect  any  public  or  private  interest  adversely. 
Further,  this  ruling  was  not  accepted  nor  acquiesced  in,  and,  in  the  ab- 
sence of  clear  and  explicit  language,  it  seems  idle  to  contend  that  the 
Congress  was  merely  incorporating  the  rulings  of  the  commission  in 
the  statute  distinguishing  between  "on  line"  and  "off  line"  services 
when  inter  alia,  under  its  jurisdiction  as  to  carriers,  the  commission 
had  already  recognized  the  lawful  character  of  the  contracts  as  affect- 
ing i'on  line"  services  and,  when  the  Congress,  almost  by  virtue  of 
lay  knowledge,  must  have  appreciated  that  "off  line"  service  may  be 
as  vital  to  telegraph  or  railroad  operation  "on  line"  as  "on  line"  serv- 
ice. 

Thus,  if  a  bridge  has  been  swept  away  at  A,  on  the  line  of  the  rail- 
road, is  it  any  less  vital  to  telegraph  that  intelUgence  to  a  connecting 
carrier  at  B  off  the  line,  than  to  the  railroad's  agent  at  C  on  the  line  ? 
or  if  a  telegraph  wire  has  been  destroyed  at  A  at  a  point  one  yard  off 
the  line,  is  it  any  less  vital  for  the  railroad  to  transport  men  and  ma- 
terial to  replace  the  destroyed  wire  than  to  do  the  same  transportation 
to  replace  the  same  destroyed  wire  at  B  oji  the  line,  one  yard  this  side 
of  A?  That  the  courts  will  not  take  so  narrow  or  differentiated  a 
view  of  the  statute  as  to  answer  these  questions  in  the  affirmative  has 
already  been  indicated  by  United  States  v.  Erie  Railroad,  235  U.  S. 
513,  35  Sup.  Ct.  193,  59  h.  Ed.  335,  and  United  States  v.  Erie  Rail- 
road, 236  V.  S.  259,  35  Sup.  Ct.  396,  59  h.  Ed.  567. 

[3]  In  addition  to  these  considerations,  it  is  further  fair  to  assume 
that  the  Congress  had  knowledge  of  the  nefcessarily  intimate  relation 
betweea  the  railroads  and  the  telegraph  companies  as  shown  by  its 
own  acts  and  the  decisions  of  courts.  Pacific  Railroad  Act  of  July 
1,  1862,  c.  120,  12  Stat,  at  Large,  489;  Texas  &  Pacific  Incorporation 
Act  of  March  3,  1871,  c  122,  16  Stat,  at  I^arge,  573 ;   Indian  Reser- 
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vation  Railroad  Act  of  1899,  C.  374,  30  Stat  at  Large,  990  (Comp.  St. 
1913,  §§  4181-4188) ;  Enid,  etc..  Railroad  Act  of  1902,  c.  134,  32  Stat, 
at  Large,  43 ;  United  States  v.  Union  Pacific  Ry.  Co.,  160  U.  S.  1, 
16  Sup.  Ct.  190,  40  L.  Ed.  319;  St  Paul,  M.  &  M.  Ry.  Co.  v.  Western 
Union  Telegraph  Co.,  118  Fed.  497,  55  C.  C.  A.  263;  United  States 
V.  Northern  Pacific  R.  R.  Co.  (C.  C.)  120  Fed.  546;  Western  Union 
Telegraph  Co.  v.  Pa.  R.  R.  Co..  195  U.  S.  540,  25  Sup.  Ct  133,  49 
L.  Ed;  312,  1  Ann.  Cas.  517;  Western  Union  Telegraph  Co.  v.  Pa. 
R.  R.  Co.,  129  Fed.  849,  64  C.  C.  A.  285,  68  L.  R.  A.  968. 

It  is  unnecessary  to  elaborate  further  upon  additional  facts  and  ar- 
guments advanced  by  the  parties  in  support  of  the  contention  that  the 
conference  ruling  of  March  28,  1916,«cannot,  be  sustained.  But  there 
are  some  significant  observations  in  the  opinion  of  Mr.  Justice  McKen- 
na  in  United  States  v.  Erie  Railroad,  236  U.  S.  259,  35  Sup,  Ct. 
396,  59  L.  Ed.  567,  which  are  here  serviceable. 

First  As  concisely  stated  in  the  headnote,  a  ruling  of  the  Interstate 
Commission  which  was  never  enforced — ^the  custom  of  the  carriers  be- 
ing uniformly  the  other  way — cannot  have  the  weight  ordinarily  ac- 
corded to  the  contemporaneous  construction  of  a  statute  by  the  officers 
upon  whom  is  imposed  the  duty  of  administering  it. 

Second.  Analogously  with  the  observation  as  to  the  interchange  of 
passes  that  the  Congress  considered  "that  the  best  safeguard  against 
its  abuse  was  the  interest  of  the  carriers,"  and  that  the  exercise  of  the 
right  "has  its  justification  in  a  strictly  business  policy,  and,  instead 
of  being  a  burden  upon  the  resources  of  the  companies  it  is  an  aid  to 
them,"  it  may  be  similarly  said  here  that  the  exchange  of  services, 
whether  viewed  in  its  comprehensive  aspect  or  merely  as  an  exchange 
of  telegraph  service  as  such  for  railroad  service  as  such,  is  based  on 
business  policies  providently  entered  upon  and  safeguarded  by  Self- 
interest,  and  so  the  Congress  must  have  realized.  The  contracts  do 
not  provide  for  "free"  services  in  the  true  sense.  They  are  not  with- 
in the  evil  which  evoked  remedies  against  practices  such  as  are  dis- 
cussed in  Louisville  &  Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S.  467, 
31  Sup.  Ct  265,  55  L.  Ed.  297,  34  L.  R.  A.  (N.  S.)  671,  and  Chi.  Ind. 
&  L.  Ry.  Co.  V.  United  States,  219  U.  S.  486,  31  Sup.  Ct.  272,  55  L. 
Ed.  305,  but  they  are,  indeed,  sui  generis,  entitled  in  the  interest  both 
of  the  public  and  the  parties  to  be  completely  performed  in  accordance 
with  their  provisions  and  in  accordance  with  what  seems-  undoubtedly 
to  have  been  the  intent  of  the  statute. 

It  follows  that  plaintiff  may  have  a  decree  as  prayed  for. 

Settle  decree  on  notice  to  all  counsel  who  participated  in  the  argu- 
ment 
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In  re  HUNTER-RAND  00. 

Petition  of  ARMSTRONG,  GATOR  &  CO. 

(District  Court,  B.  D.  North  OaroUna.    March  21,  1»17.) 

No.  637. 

1.  BqinTT    4=>12 — Jdrisdiction— Fbaud— Leoai,    Detense— E<)uitabi.b    Be- 

UEP. 

Fraud,  to  be  available  as  a  defense  In  a  legal  action,  must  be  fraud  In 
tbe  factum;  when  It  Is  committed  In  the  negotiation,  equity  is  the  proper 
tribunal  to  grant  relief. 

[Ed.  Note.— For  other  cases,  see  EJquity,  Cent  Dig.  {  22.] 

2.  F^UD   ®S>S — ^ElLKmNTS— MiSBBPBKBENTATIONB. 

A  remedial  "fraud"  Is  a  representation,  express  or  implied,  false  with- 
in the  knowledge  of  the  party  making  It,  reasonably  relied  upon  by  the 
other  party,  and  constituting  a  material  inducement  to  the  contract  or 
act. 

(Ed.  Note. — ^For  other  cases,  see  Fraud,  Cent  Dig.  ( 1. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Sec<«d  Series, 
Fraud.] 

3.  FSATTD  «S>16 — MlSBEFBESENTATIONS— NONDIBCXOSUBE. 

While  misrepresentation  m&y  be  implied  from  conduct,  mere  nondis- 
closure is  generally  not  equivalent  to  ft'aud,  unless  the  discloeura  of  the 
fact  was  a  legal  duty. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent.  Dig.  {  15.] 

4.  8AI.KH'  ®=>45 — ^Rescission  bt  ScLLEB—F^nD— Intention  Not  to  Pat. 

A  conceived  purpose  by  an  Insolvent  buyer,  purchasing  goods  on  credit 
not  to  pay  for  them  renders  the  sale  invalid  at  the  option  of  the  seller, 
either  on  the  theory  that  there  was  no  meeting  of  the  minds  of  the  parties 
or  that  securing  possession  of  the  goods  without  Intention  to  pay  for  them 
is  a  fraud  <m  the  seller,  entitling  hhn  to  rescind. 

[Ed.  Note. — For  other  casM,  see  Sales,  Gent  Dig.  §  94.] 
3.  Saixs    «s»4ft— Rescission    bt    Sxixeb— -Fraud— Refbesentatior    am    to 

SOLVENCT. 

When  an  insolvent  buyer,  by  a  fraudulent  repres«itatlon  as  to  his  finan- 
cial condition,  induces  the  seller  to  sell  the  goods  on  credit,  the  fraud  en- 
titles the  seller  to  rescind  the  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  |  95.] 

6.  Sales  «=»52(7i — Rescissiow  bt  SEiutB—FBAUD— Intention  Not  to  Pat — 
Pboof. 

The  Intention  of  the  buyer  not  to  pay  for  goods  ordered  is  a  fact  to  be 
ascertained  from  competent  and  relevant  testimony,  and  proof  that  he 
was  at  the  tlTOe  of  purchase  hopelessly  insolvent,  having  no  reasonable 
ground  to  expect  that  he  could  pay  the  contract  price,  which  fact  he  did 
not  communicate  to  the  seller,  is  sufficient  to  sustain  the  conclusion  that 
lie  bad  no  intention  to  pay. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  S§  140-144.] 

'7.  Sales  «=»52(1) — Rescission  bt  Selleb — B^baxjd— Bubden  or  Pboof— In- 
tention Not  to  Pat. 

The  burden  is  cm  the -seller,  who  seeks  to  recover  the  property  on  the 
ground  that  the  buyer  did  not  Intend  to  pay  therefor,  to  prove  such  In- 
tention ;  there  being  no  presumption  either  way. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  118-123,  1045.] 

8.  Sales  «=>52(7) — Fraud — Evidence — ^Pttbchase  with  Intent  Not  to  Pay. 

On  petition  to  review  an  order  of  the  referee  in  bankruptcy  denylns 

petitioner's  right  to  goods  sold  to  the  bankrupt  corporation  shortly  before 
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Its  bankruptcy,  evidence  held  not  to  show  that  the  officers  of  the  corpora- 
tloD,  who  bad  become  personally  liable  for  some  of  the  corporation's  debts, 
and  who  testified  tbey  thought  their  liability  released  the  corporation,  so 
they  did  not  consider  those  debts  in  determining  the  corporation's  atriven- 
cy,  knew  that  It  would  be  Impossible  to  pay  for  the  goods,  so  as  to  waiv 
rant  an  inference  that  they  had  no  Intention  to  pay  for  them  when  they 
purchased  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  140-144.] 

In  Bankruptcy.  In  the  matter  of  the  Hunter-Rand  Company,  bank- 
rupt. On  petition  by  Armstrong,  Cator  &  Co.  to  review  the  referee's 
findings  of  fact  and  law  on  a  petition  to  recover  possession  of  goods 
alleged  to  have  been  procured  by  the  bankrupt  by  fraud.  Judgment 
of  the  referee  afHrmed. 

John  W.  Hinsdale,  of  Raleigh,  N.  C,  for  creditors. 
J.  C.  Little,  of  Raleigh,  N.  C,  for  trustee. 

CONNOR,  District  Judge.  The  referee  found  the  following  essen- 
tial facts: 

On  several  dates  between  March  28,  1916,  and  April  25,  1916,  in- 
clusive, the  bankrupt,  a  mercantile  corporation,,  conducting  its  biisiness 
in  Raleigh,  N.  C,  ordered  and  received  from  petitioners,  Armstrong, 
Cator  &  Co.,  wholesale  merchants  conducting  business  in  the  city  of 
Baltimore,  Md.,  goods  and  merchandise  invoiced  at  the  aggregate  sum 
of  $697.18.  The  goods  were  sold  upon  the  usual  terms  in  regard  to 
credit,  prevailing  in  the  trade.  The  largest  invoice  amounted  to 
$299.15,  April  18,  1916,  and  the  smallest  $3.60,  March  31,  1916;  the 
other  invoices  ranged  between  $215.01  and  $21.  The  goods  were  re- 
ceived by  the  bankrupt  in  the  usual  course  of  business  and  trade,  placed 
in  its  store,  and  mingled  with  its  other  stock.  At  the  time  the  sales 
were  made  by  Armstrong,  Cator  &  Co.,  the  Hunter-Rand  Company 
owed  debts  amounting  to  $44,557.13  and  had  a  stock  of  merchandise 
inventoried  at  $26,351.86,  and  accounts,  which  the  managing  officers 
thought  "collectible,"  amounting  to  $14,934.41.  At  a  "forced  sale" 
the  goods  were  worth  about  50  cents  on- the  dollar.  The  amount  "col- 
lectible" on  the  accounts  would  not  exceed  $3,500. 

"No  evidence  has  been  offered  by  Armstrong,  Cator  &  Co.  of  any  false 
flnaucial  statement  made  to  It  by  the  banlooipt,  nor  is  there  any  evidence  of 
fraud  or  deceit  on  the^  part  of  the  bankrupt  in  connection  with  the  above 
sales  of  goods  on  credit" 

The  Hunter-Rand  Company  was  adjudged  bankrupt  May  5,  1916. 
The  portion  of  the  goods  purchased  from  Armstrong,  Cator  &  Co.) 
which  bad  not  been  sold  by  the  bankrupt,  was  received  by  the  trustee, 
and  was  in  his  possession  when  this  petition  was  filed.  At  cost  they 
amount  to  $370.54. 

The  referee,  upon  the  foregoing  facts,  found  as  conclusion  of  law 
that  the  goods  were  sold  on  credit,  with  open  account;  no  false  rep- 
resentations, as  to  financial  condition,  were  made  by  the  bankrupt, 
and  there  is  no  evidence  whatever  of  any  fraud ;  therefore  the  peti- 
tioners are  not  entitled  to  recover  the  goods  identified  in  the  hands 
of  the  trustee.    The  petition  was  dismissed. 
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Petitioners  filed  a  petition  for  review,  assigning  as  error  the  failure 
of  the  referee  to  find,  as  a  fact : 

"That  Hunter-Rand  Company,  at  the  time  of  the  purchase  of  the  mer- 
chandise In  question,  knew  that  the  said  company  was  hopelessly  Insolvent, 
and  that  it  purchased  the  said  merchandise  with  no  intention  of  paying  for 
the  same,  and  that  there  was  no  fraud  on  the  part  of  the  bankrupt  in  connec- 
tion with  the  BfUe  of  the  said  goods  on  a  credit;  the  petitloDers  having  no 
Information  of  sudi  fact." 

Petitioners  assign  as  error  in  the  conclusion  of  law,  that  the  referee 
held  that  petitioners  were  not  entitled,  on  all  of  the  evidence,  to  re- 
scind the  sale  and  reclaim  the  goods.  There  was  no  conflict  in  the 
testimony  in  respect  to  the  conditions  under  which  the  goods  were  or- 
dered and  sold.  While  the  referee  did  not  specifically  find  that  the 
managing  officers  of  the  bankrupt  corporation  knew  its  financial  con- 
dition, it  must,  in  the  light  of  the  evidence,  be  taken  that  they  knew 
the  amount  and  character  of  its  indebtedness  and  its  assets.  While, 
in  legal  contemplation,  this  condition  shows  insolvency  (that  is,  inabil- 
ity to  pay  its  debts  by  the  sale  of  its  stock  and  collection  of  its  credits), 
this  is  not  determinative  of  the  question  upon  which  the  right  to  re- 
scind by  the  petitioners  depends.  The  referee  finds  that,  at  the  time 
the  goods  were  received,  and  this  is  assumed  to  cover  the  entire  period, 
March  21,  1916,  to  April  28,  1916,  the  Hunter-Rand  Company  was 
"totally  insolvent."  He  evidently  did  not  intend  to  find  that  it  had 
no  property  applicable  to  the  pa)mient  of  its  debts,  but  that  it  was 
unable  to  pay  its  debts  in  full,  and  in  this  condition  of  its  affairs  the 
corporation  was  insolvent. 

Total  insolvency  would  give  a  different  coloring  to  the  transaction. 
If  one  obtained  property  by  promising  to  pay  therefor  at  some  fu- 
ture time,  being  "totally"  without  any  means  of  doing  so,  which  fact 
he  failed  to  communicate  to  the  seller,  in  the  absence  of  explanation, 
a  strong  presumption  of  an  intention  not  to  pay  for  it  would  arise, 
in  a  normal  mind.  The  degree  or  extent  of  the  insolvency  of  the*  pur- 
chaser constitutes  an  important  factor  in  ascertaining  his  intention 
in  regard  to  paying  for  property  purchased  on  credit.  The  petition 
filed  by  Armstrong,  Cator  &  Co.  Bets  forth  very  clearly  the  basis  of 
their  daim  to  rescind  the  sale  and  reclaim  the  goods.  They  say,  in 
substance,  that  on  the  dates  named  they  "sold  and  delivered"  to  the 
bankrupts  the  goods,  at  the  prices  named,  set  forth  in  the  exhibits  at- 
tached, being  copies  of  the  invoices ;  that  at  the  dates  of  said  sales  the 
Hunter-Rand  Company  "was  hopelessly  insolvent,"  did  not  have  suffi- 
cient assets  to  pay  more  than  20  per  cent,  of  its  indebtedness,  giving 
petitioners'  estimates  of  indebtedness  and  assets,  which  are  substantial- 
ly correct;  that  nothing  occurred  between  the  dates  of  the  sales  and 
the  bankruptcy  "to  explain  or  account  for  its  being  in  a  worse  condi- 
tion now  than  at  the  time  the  said  goods  were  purchased ;  that  under 
all  these  circumstances  the  bankrupt  must  have  been  aware  of  its  con- 
dition when  the  said  purchases  were  made,  and  that  it  was  utterly  im- 
possible to  pay  its  debts  in  full" ;  that  petitioners  were  ignorant  of 
these  facts  until  the  petition  in  bankruptcy  was  filed. 

[1]  The  question  presented  is  interesting,  and  its  correct  decision 
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not  free  from  difficulty.  The  right  of  a  party,  who  has  been  induced 
to  enter  into  an  executed  contract  by  fraudulent  representations,  to 
invoke  the  equitable  power  of  a  court  of  chancery  to  cancel  or  rescind 
it,  is  of  ancient  origin  and  has  well-defined  limitations.  The  right  to 
use,  as  a  defense  in  an  action  at  law  brought  for  the  enforcement  of 
an  executory  contract,  the  fraud  of  the  plaintiff,  is  also  recognized, 
and  within  its  limitations  enforced.  It  has  been  said  that  fraud,  which 
is  available  as  a  defense  in  such  action,  must  be  found  in  the  factum ; 
whereas,  when  the  fraud  against  which  relief  is  sought,  is  committed 
in  the  treaty  or  negotiation,  a  court  of  equity  is  the  appropriate  tri- 
bunal to  grant  relief.  This  is  elementary,  although  it*  is  sometimes  un- 
certain upon  which  side  the  line  of  demarcation  a  given  case,  falls. 
The  distinction,  with  the  jurisdictional  line  of  division,  is  clearly  point- 
ed out  and  illustrated  by  Pearson,  C.  J.,  in  Lee  v.  Pearce,  68  N.  C. 
76.  Since  the  adoption,  by  many  of  tiie  states,  of  the  code  system, 
wherein  the  distinction  between  actions  at  law  and  suits  in  equity  has 
been  abolished,  and  all  actionable  wrongs  and  legal  and  equitable  rem- 
edies are  administered  in  a  civil  action,  the  distinction  has  become  of 
less  practical  importance,  although  in  federal  courts  it  still  obtains. 

[2]  A  remedial  fraud,  without  regard  to  the  forum  in  which  it  is 
being  dealt  with,  has  been  defined  to  be : 

"A  representation,  expressed  or  Implied,  false  within  the  knowledge  of  the 
party  making  It,  reasonably  relied  upon  by  the  other  party,  and  constituting  a 
material  inducement  to  his  contract  or  act"    Adams,  Eq.  176. 

[3]  This  definition,  while  for  practical  purposes  it  is  accurate,  yet 
leaves  open  many  questions  which  have  given  iht  courts  much  trouble. 
Mr.  Adams  says: 

•'When  no  statement  has  been  expressly  made,  a  misrepresentation  may 
nevertheless  be  implied  from  cmduct.  Bat  mere  nondisclosure  is  generally 
not  (^ulvalent  to  fraud." 

This,  of  course,  involves  the  question  whether  disclosure  of  a  fact, 
within  the  knowledge  of  the  party  charged  with  the  fraud,  the  exist- 
ence of  which  may  reasonabljr  be  assumed  to  be  unknown  by  the  other 
party,  is  a  legal  duty,  and  this  opens  up  a  wide  range  of  inquiry. 

[4]  The  principle  upon  which  the  right  to  recover  the  property  is 
based  is  that,  because  of  the  fact  that  the  defendant  procured  its  pos- 
session, having  no  intention  of  paying  the  price,  either  at  the  expira- 
tion of  the  period  of  credit  or  at  any  other  time,  the  title  did  not  pass 
out  of  the  owner  and  into  the  defendant.  The  principle  is  elementary, 
but  its  application  to  sales  of  personal  property  appears  to  be  of  modem 
origin,  and  its  limitations  not  very  clearly  marked.  Sir  Frederick  Pol- 
lock says : 

"It  has  been  said  that  it  is  not  fraud  to  make  a  contract  without  any 
intention  of  performing  it,  because  perad venture  the  party  may  think  better 
of  it  and  perform  It  after  all ;  but  this  was  in  a  case  where  the  question 
arose  wholly  on  the  form  of  the  pleadings  in  a  highly  technical  and  now 
happily  impossible  manner.  Hemingway  v.  Hamilton,  1  M.  &  W.  115.  Both 
before  and  since  that  time  it  has  repeatedly  been  considered  a  fraud  in  law  to 
buy  goods  with  the  intention  of  not  paying  for  them.  Here  it  is  obvious  that 
the  party  would  not  enter  into  the  contract  if  be  knew  of  the  fraudulent  in- 
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tention;  but  the  fraud  Is  not  so  mncb  tlie  concealment,  as  in  the  charac-ter 
of  the  Intention  Itself."    C!ontract8  (2d  Am.  Ed.  Wald.)  512,  518. 

The  American  editor'  cites  in  the  note  a  number  of  American  and 
Bnglish  cases.     Mr.  Page  says: 

"When  the  promise  Is  made,  without  any  Intent  on  promlsor'a  part  to 
teep  It,  bat  to  induce  action  on  the  promisee,  It  Is  held  In  many  jurisdictions 
to  be  fraud,  on  the  theory  th&t  the  intent  of  the  party  promising  is  a  mat^rlat 
fact."    Page  on  Contracts,  102. 

It  is  evident  that  some  courts  have  adhered,  rather  too  closely,  to 
the  language  used  in  the  older,  cases,  and  writers,  that  to  constitute  a 
remediaJ  fraud  there  must  be  a  false  statement  in  regard  to  a  fact, 
as  distinguished  from  the  expression  of  an  opinion,  an  inference,  or  a 
promise  to  do  something  in  the  future ;  failing  to  no{:e  that  intention, 
the  state  of  the  mind,  is  as  essentially  a  fact,  as  a  great  English  judge 
said,  was  the  state  of  a  man's  digestion.    Page  says : 

"An  appUcBtion  of  the  doctrine  that  a  promise  made,  without  the  intention 
of  keeping  it,  is  found  in  the  purchase  of  goods  on  credit.  If  one  buys  goods 
on  credit,  intending  not  to  pay  for  them,  this  is  held  fraud,  distinct  from  any 
fftlse  representation  as  to  solvency."    Septlon  103. 

For  the  last  branch  of  this  proposition,  he  cites  cases  from  Ailcansas, 
Indiana,  and  Kentucky.  Mr.  Wald,  in  the  note  to  Pollock  on  Con- 
tracts, says: 

"The  nondisclosure  by  a  purchaser  of  his  insolvency  does  not  alone  amount 
to  frand" — citing  cases  from  New  York  and  severfil  other  states. 

The  only  case  foimd  in  the  Supreme  Court  Reports,  dealing  with 
die  question,  is  Donaldson  v.  Farwell,  93  U.  S.  631,  23  L.  Ed.  993. 
To  have  a  clear  understanding  of  the  full  import  of  the  decision,  ref- 
erence to  the  facts  is  necessary.  The  action  was  brought  by  defend- 
ants in  error  against  the  plaintiff  in  error,  assignee  of  one  Mann,  a 
bankrupt,  for  the  recovery  of  goods  sold  to  him  within  a  momh  prior 
to  his  adjudication.  The  purchase  was  made  by  Mann's  son,  as  his 
agent,  who  testified  that  his  father  was  engaged  in  business  at  Rich- 
field, Wis.  The  son  directed  the  goods  to  be  shipped  to  Milwaukee, 
stating  that  it  was  his  intention  to  have  them  shipped  to  Milwaukee 
and  to  have  them  "hauled  to  Richfield."  He  knew  that  his  father 
was  then,  and  had  been  for  two  or  three  years  before,  insolvent.  He 
testified,  on  the  trial,  that  at  the  time  of  the  purchase  he  did  not  ex- 
pect that  his  father  would  pay  for  the  goods,  that  he  did  not  expect 
to  pay  for  them  himself,  and  that  his  object  in  having  them  sent  to 
Milwaukee  was  to  place  them  in  the*  hands  of  one  Schram,  in  order 
that  they  should  then  ,be  disposed  of  and  the  proceeds  paid  to  some 
creditors  of  his  father,  who  had  sold  him  produce  and  advanced  him 
money.  The  goods  were  shipped  to  "E.  Mann,  Milwaukee,"  and,  on 
their  arrival,  sent  to  Schram.  The  owners  of  the  goods  had  no  notice 
of  the  insolvency  of  Mann  until  the  last  days  of  May.  Upon  this 
testimony,  the  court  instructed  the  jury  that  a  defeasable  title  to  the 
goods  passed  to  the  bankrupt,  subject  to  the  right  of  the  defendant 
in  error  to  reclaim  them.  Mr.  Justice  Davis,  approving  the  instruc- 
tion, and  affirming  the  judgment  for  the  owners  of  the  goods,  said: 
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'"nie  doctrine  Is  now  established  by  a  preponderance  of  authority  that  a 
party  not  intending  to  pay,  who,  as  In  this  instance,  Induces  the  owner  to 
sell  him  goods  on  credit  by  fraudulently  concealing  his  Insolvency  and  his 
Intent  not  to  pay  for  them.  Is  guilty  of  a  fraud  which  entitles  the  vendor,  if 
no  iDDocent  third  party  has  acquired,  an  interest 'in  them,  to  disafflno  the 
contract  and  recover  the  goods"' — citing  several  cases  and  Benjamin  on  Sales. 

In  that  case  the  intention,  existing  in  the  mind  of  the  buyer's  agent, 
nottOjpay  for  the  goods,  was  admitted  by  him;  no  statement  was 
made  in  regard  to  his  financial  condition,  nor  was  any  statement  in 
regard  to  any  other  fact  made,  the  agent  stating  that  he  intended  to 
have  the  goods  hauled  from  Milwaukee  to  Richfield,  where  his  father 
was  engaged  in  business;  he  admits  that  he  had  no  such  intention, 
but,  on  the  contrary,  intended  that,  when  they  reached  Milwaukee, 
they  would  be  delivered  to  one  Schram,  etc.  Mr.  Justice  Davis,  upon 
the  evidence  in  -this  case,  regarded  the  two  essential  factors  upon 
which  the  right  of  the  buyer  to  rescind  the  sale  were  the  fraudulent 
concealment  of  insolvency  and  the  intent  not  to  pay  for  them.  He 
evidently  regarded  the  false  statement,  that  it  was  the  intention  of 
the  agent,  in  directing  the  shipment  to  Milwaukee,  to  have  them  haul- 
ed to  Richfield,  as  a  fraudulent  concealment  of  the  insolvency  of  his 
father,,  because  there  was  no  other  evidence  of  this  fact,  and  this 
may  well  have  been  so  interpreted  by  the  jury.  The  decision  would 
seem  to  be  authority  for  the  proposition  that  when,  at  the  time  the 
sale  was  made,  the  purchaser  did  not  intend  to  pay,  and  there  was 
a  fraudulent  concealment  of  his  insolvency,  the  owner  was  entitled 
to  rescind  the  contract  and  reclaim  the  goods. 

Whether  the  intention  in  the  mind  of  the  buyer  not  to  pay,  uncom- 
municated  to  the  seller,  entitles  him  to  treat  the  sale  as  void  because 
the  minds  of  the  parties  never  came  together,  or  whether  such  inten- 
tion is  a  fraud  upon  the  seller,  which  entitles  him  to  rescind  the  con- 
tract of  sale,  or,  as  said  in  the  Farwell  Case,  renders  the  sale  d^feasi^ 
ble  at  tte  option  of  the  seller,  is  probably  more  interesting  than  prac- 
tical. In  Donaldson  v.  Farwell,  supra,  the  buyer  was  relieved  of  the 
necessity  of  proving  the  intention  by  the  admission  of*  the  agent  of 
the  buyer.  Whether  the  court  would,  upon  the  admission  of  an  in- 
tention not  to  pay  without  the  false  statement  in  regard  to  the  pro- 
posed hauling  from  Milwaukee  to  Richfield,  have  sustained  the  right 
to  rescind  the  sale,  is  conjectural.  In  Turner  v.  Ward,  154  U.  S.  618, 
14  Sup.  Ct  1179,  23  L.  Ed.  391,  the  court  affirmed  a  decree  in  equity 
rescinding  a  sale  of  personal  property  upon  the  statement  that  the 
purchaser  was  solvent,  whereas,  in  truth,  "the  firm  was  largely  in  debt, 
and  in  less  than  60  days  *  *  .*  made  an  assignment."  There  was 
no  suggestion  of  an  undisclosed  intention  not  to  pay.  No  authorities 
are  cited. 

"Mere  insolvency  of  the  buyer  and  failure  to  disclose  It  are  not  sufficient 
grounds  for  rescission,  unless  coupled  with  an  intention  not  to  pay  for  the 
goods,  or  the  absence  of  any  reasonable  expectation  of  doing  so."  24  Am.  & 
Eng.  Enc.  1100. 

In  German  Nat.  B.ank  v.  Princeton  State  Bank,  128  Wis.  60,  107 
N.  W.  454,  6  ly.  R.  A.  (N.  S.)  556,  8  Ann.  Cas.  502,  the  trial  court 
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found,  as  a  fact,  that  the  party  charged  with  the  fraud  was  insolvent, 
which  fact  he  did  not  disdose— ;lhat  he  made  nO  representation  in  re- 
gard to  his  financial  cohdition.  The  appellant  insisted  that  his  finan- 
cial condition,  at  the  time  bf  "the  transaction,  showed  that  he  could 
have  had  no  reasonable-  expectation  of  being  able  to  pay,  and  there- 
fore -the  couft  Should  h'aVe  found  that  he  had  a  definite  purpose  not 
to  pay,  whereas  the  court  fbund,  as  a  conclusion  of  fact,  that  he  did 
not  have  the  definite  pdrpose  not  to  pay,  when  he  obtained  the  prop- 
erty. Winslow,  Justice;  in  a  well'considered  opinion,  clearly  states 
the  two  ground,  up0n  which  the  injured  party  has  the  right  to  re- 
scind a'  contract  ot  §ale,  ,  He  says : 

"K  is  well  settled  that 'a  sale  of  pn^erty  maybe  set  aside  as  fraudulent. 
eltlier  (1>  ttecatisa '  it  -  mis  induced  by  fclse  and  fraudulent  representations 
whkh  #ere  r^ed.'ap6n  bytlie  Belier;  or  <2)  because  of  the  existence  of  an  un- 
diadosed  totmtton  not  to  pa^'on  Oxe  part  of  the  buyer.  These  are  two  sepa- 
rate and  distinct  wrongs:  The" first  Is  complete  without  intent  not  to  pay;  the 
aeccmd  IS  coluplete'  wIthoAt  false  represetttations.  '  Both  may  be  present  in  a 
given  Case,  but  eitber  i»  oOmplete  and  actionable  without  the  other." 

This  I  think  an  accurate  arid  correct  statement  of  the  .law.  In 
that  case  the  finding  of  the  judge  that  there  was  no  false  representa- 
tion, being  affitmed,  left  the.  questiem  open  vrhether,  upon  the  evidence, 
the  trial  court  should  have 'found  an  intention  ori  the  part  of  the  buyer" 
not  to  pay,  becatise  of  the  ^*cf  of  insolventy.  The  learned  justice, 
upon,  this  question,  said :        .  . 

"Tbe  law  Is  Settled  thatmere  iBHoivency'is  not  sufficient  to  prove  tntent 
not  to  pay;  neither  is  a  mere  failure- to  disclose'  sacb  insolvency,  when  not 
Interrogated.  The  buyer  may  hold. his  peace,  if  he  is  not  asked;  otherwise, 
the  door  of  hops  would  be  wellidgh  closed  to  the  struggling  merchant  whose 
liatrfUtlcs  .exceed  his  assetf .  if  there  be  an  honest  purpose  to  pay,  undisclosed 
Insolvency,  does  not  afTect  the  validity  of  the  triapsactlon ;  there  must  also  be 
a  prfeconcel'ved  purpose  not  to  pay."  .      , 

In  the  very  exhaustive  Tiote  to  this  case, '  the  principles  announced 
by  the  court  J|3re  sustained  by  the  weight  of  the  decided  cases.  In 
GiUespie  V.;  Piles,  178  Fe(},,  m,  1Q2  .C.  C.  X.  120,  44  L,.  R.  A.  (N.  S.) 
1,  Judge  Sanborn  says:  .         •  , 

'?t  Is  conceded  that'tiie  Insolvency  pf  a  purchaser  does  not  prore  his  in- 
tent not  to  pay  for  the  goods  which  he  buys." 

This  is  sustained  by  a  wealth  of  decided  .cases  cited  in  the  notes, 
and  I  think  may  .be  regarded  as  ^'settled  law."  ' 

There  is,  however,'  Another  viewpoint  from  which  petitioners  insist 
that  they  are  entitled  to  recover  the  possession  of  the  goods  claimed 
by  diem.  While  there  was  no  false  statement  made  for  the  purpose 
of  securing  th'e  goods;  they  contend  that  it  appears  from  the  undisput- 
ed evidence  tha^;  on  March  21,  1916,  an^  for  a  long  time  prior  thereto, 
and  until  April  Z^,  -1916,  during  which  periods  Hunter-Rand  Company 
was  'ordering  the  goods,  it' was  hopelessly  insolvent,  and  that  there 
was  no  change*  in  its  financial  condition  between  these  dates  and  May 
5,  1916,  when  it  was  adjudged  bankrupt ;  that  during  these  periods 
the  corporation  waj  hopelessly  insolvent,  and  had  no  reasonable  ground 
to  base  *att  ejq^tation  '6f  ability  to  pay ;   that  false  and  fraudulent 
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representations  in  respect  to  its  financial  condition  werie.atade  to  other 
partt^  for  the  purpose  of  obtaining  the  possession  pf  Koods,  and  up- 
on which  goods  were  obtained ;  that  from  these  conditi^os  the  only 
reasonable  inference  to  be  drawn  is  that  it  bad  no  intenti<tti  of  paying 
for  the  goods  purchased  from  petitioners.  The  principle  invoked  by 
petitioners  is  stated  by  Judge  Sanborn  in  Gillespie  v..  Piles,  supra. 
Referring  to  the  facts  developed  in  that  case,  he  sajs : 

"Id  tbis  state  of  the  case  It  is  incredible  that  be  [tbe  buyer],  in  tended  to  pfiy 
for  tbese  bogs  when  he  bought  them.  He  knew  it  was  impossible  for  hltn  to 
pay  for  them,  and  tbe  human  mind  Is  so  constituted  tiiat  it  cannot  harbor  n 
serious  intent  that  the  being  it  directs  stwll  do  that  which  it  knows  it  is  lin- 
posslble  for' it  to  accomplish.  An  insolvent  buyer, -wbO'toMM  at  the  tioM  of 
his  purchase  that  his  financial  condition  is  such  that  it. is  and  will  be  im- 
possible for  him  to  pay  for  bis  purchases  Is  conclusively,  pvesumed  to  hare 
bought  them  with  an  Intention  not  to  pay  for  them ;  and  a  persuftsWe  legal 
presumption  to  that  effect  arises  from  the  £act  that  such  «.  purchaser's  af- 
fairs were  in  such  a  condition  at  the  time  et  the.  purchase  of  the  property 
that  he  could  then  have  had  no  reasonable  expectation  of  paying  for  it" 

In  Maxwell  v.  Brown  Shoe  Co.,  114  Ala.  304,  21  Souths.  1009,  it  is 
said: 

"A  sale  and  purchase  of  goods  i^  fraudulent.  «Qd  open  to  dlBaffi^anoe  by 
tbe  seller  when  tbe  piuchaser  was  at  the  time  thereof  Insolvent,  or  in  failing 
circumstances,  and  had  the  design  not  to  pay  for  them,  or  had  no  reasonable 
expectation  of  being  alile  to  pay  for  them,'  and  either  represents  that  he 
was  solvent,  or  intended  to  pay,  or  had  reasonable  expectation  of  t)elng  able  to 
pay,  or  fftlled  to  disclose  his  financial  condition,  or  tbe  fact  that  he  did  nor 
intend  to  pay,  or  expect  to  be  able  to  pay,  for  the  goods." 

This  is  held  in  several  Alabama-  cases.'  While  the  authorities  are 
not  uniform  in  respect  to  the  last  phase  of  the  question,  the  law  is 
well  staited  in  Hall  v.  Naylor,  3  N.  Y.  Super.  .Ct.  71,  in  which  it  is 
said: 

"If,  at  the  time  of  a  credit  purehaae-,  the  party  Is'  hopelessly  tnaolveDt,  and 
knows  It,  and  sucb  purchase  is  spAedUy  followed  by  a  transfer  of  all  hl}i 
property  for  the  payment  of  his  debts,  evidence  may  be  admitted  of'  other 
transactions  with,  or  other  declarations  to,'  different  parties,  about  tli'e  sarmv 
period,  tending  to  the  condusion  of  a  general  design  to  defraud  creditors 
bv  fraudulent  purchases."  Jordan  v.  Osgood,  109  Mass.  467,  12  An.  Bep. 
731.  .  , 

In  Johnson  v.  Monell,  *41  N.  Y.  65S,  it  was  held  that  when  pur- 
chases were  made  by  an*  insolvent  who  six  days  thereafter  n^de  an 
assignment,  without  any  satisfactory  explanation,  this  was  evidence 
from  which  An  inference  might  be  fairly  drawn  that,  at  the  time^the 
purchases  were  made,  the  party  had  no  reasonable  expectation  of 'be- 
ing able  to  pay  for  them,  and,  from  this  conclusion,  the  further  con- 
clusion could  be  reasonably  drawn  that  he  did  not  intend  to  do  so. 
In  Whitten  v.  Fitzwater,  129  N.  Y.  626,  29  N.  E.  298,  at  the  time  the 
purchase  was  made,  the  buyer  knew  that  he  was  insolvent,  and  would 
not  be  able  to  pay  for  the  goods;  he  made  an  assignment  15  days 
after  receiving  the  goods.  It  was  held  that  the  seller  coutd  disaffirm 
the  sale  and  recover  the  goods.  It  is  stated  in  Perlam  v.  SartoriuG, 
162  Pa.  320;  29  Atl..852,  42  Am.  St.  Rep.  834,  that  the  rule  in  Maryr 
land  is  that  if  a  person  buys  goods,  knowing  that  he  is  insolvent  and 
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having  no  reasonable  expectation  of,  paying  for  them,  the  purchase  is 
void  an^  no  title  passes.  Jt  is  said  that  the  courts,  of  Pennsylvania 
hold  that  a  false  representation  or  artifice  is  essential  to  a  recovery 
of  the  goods,  although  it  is_  also  held  that  known  insolvency,  with 
no  reasonable  expectation  of  ability  to  pay,  is  sufficient  to  take  the 
case  to  the  jury  on  the  question  of  intention.  The  Supireme  Court 
of  this  state  holds  tha't  insolvency,  without  a  false  representation,  will 
not  entitle  the  seller  to  rescind  tfle  sale.  Wilson  v.  White,  80  N.  C. 
280;  Des  Farges  v.  Pugh,  93  1^.  C.  31,  53  Am.  Rep.  445;  although 
in  the  last  case  no  e>cpresss  representation  as  to  solvency  was  made. 
The  element  of  the  absence  of  reasonable  expectation  of  ability  to 
l)ay  has  not  been  discussed  by  our  Supreme  Court. 

[5-7]  I  am  of  the  opinion  that  a  reasonably  correct  conclusion,  to 
be  drawn  from  the  numerous  and  somewhat  conflicting  decisions,  may 
be  stated:  (1)  A  conceived  purpose  by  an.  insolvent  person,  purchas- 
ing personal  property  on  credit,not  to  pay  for  it,  renders  the  sa.le 
invalid  at  the  option  of  the  owner.  This  result  is  reached  either  .up- 
on the  theory  that,  because  of  the  state  of  mind  of  the  buyer,  there 
was  no  Coming  together  of  the  minds,  of  the  parties,  or  that  getting 
the  possession  of  the  property  with  th^,  intention  not  to  pay  for  it 
is  a  fraud  upon  the  seller,  entitling  him  to  rescind.  (2)  When  the 
buyer  is  insolvent,  and,  by  a  false  an4  fraudulent  represegtation  in 
regard  tp  his  financial,  condition,  conceals  the  truth  from  the  seller, 
and  thereby  induces  him  to.  sell  to  the  buyer  personal  property  on 
credit,  such  fraud  entitles  the  seller  to  rescind  the  contract.,  The 
state  of  mind,  the  intention  of  the  buyer,  is  a  fact  to  be  ascertained 
by  competent  and  relevant  testimony,  so  that,  when  it  is  shown  to 
the  court  that  he  was,  at  the  time  of  making  the  purchase,  hopelessly 
insolvent,  having  no  reasonable  ground  tupon  which  t:o  base  an  expec- 
tation of  ability  to  pay  the  contract  price,  this  condition,  known  to 
him  and  uncommunicated  to  the  seller,  is  sufficient  evidence  of  an 
intention  not  to  pay,-  to  sustain  the  conclusion  that,  when  he  purchased 
the  property,  he  had  the  intentioi>  not  to  pay.  I  do  not  think  that 
there  is. any  presumption  either  way,  but  that  tlje  ultimate  fact  in  issue, 
the  intention,  of  the  buyer,  must  be  ascertained  by  a  consideration  of 
all  of  the  relevant  testimony  submitted  to  the  trier  of  the  fact.  The 
burden  of  proof  is  upon  the  buyer,  who  seeks  to  recover  the  property. 

[8]  While  the  conduct  of  an  insolvent  unfortunate  buyer  should 
not,  upon  insufficient  evidence,  be  denounced  as  fraudulent,  at  the 
same  time  a  fair,  just  rule  of  law,  which  protects  the  seller  from  be- 
ing deprived  of  his.  property  and  the  price  thereof,  when  using  the 
usual  degree  of  care  and  trusting  to  the  usual  standard  of  commer- 
cial integrity,  can  work  no  injustice  to  either  -party.  The  evidence. 
taken  by  th6  referee,  tends  to  show  that  the  Hunter- Rand  Company 
is  a'  corporation  organized  pursuant  to  the  laws  of  this  state,  for  the 
purpose  of  conducting  a  general  mercantile  business,  as  indicated  on 
•  its  letter  head^,  in  "dry  goods,  notions  and  shoes,"  with  a  "capital 
stock  of  ^17,000,"  as  represented  in  its  "statements"  sent  out  to  those 
■from  whom  it  purchased  goods.  It  had  been  engaged  in  business 
about"  four  years'.-    Four  thousand  dollars  of  its  capital  stock,  owned 
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by  the  guardian  of  one. of  its  briginal  stockholders,  Vho  died  a  few 
years  ago,  had  been  purchased  by  the  corporation  and  its  note  given 
therefor.  Sevei-al  of  the  stockholders  were  brothers  and  kinsmen. 
They  had  but  little  e^^erierice,  and  capacity,  for  that  which  they  .were 
undertaking.  They  were  men  of  good  character  and  honest  piirpose ; 
that  is,  they  hoped  and  expected  the  business  to  be  suc<!essf  ul.  .  Their 
optimism"  domjlnated  and. controlled  their  judgment. 

It  is'  djflficult,  looking  over  the  vrreck  disclosed  by  their  bankruptcy, 
to  understand  how  they  could  have  thought,  after  Januaiy  1,  1916, ' 
that  it  was  possible  for  them  to  continue  in  business  or  pay  their  debts, 
and  yet  their  conduct,  in  many  respects,  leads  to  the  conclusion  that 
they  did  so.  Several  of  the  stockholders  mortgaged  their  individual 
property  as  security  for  loans  made  by  banks  to  the  corporation  for 
money  which  was  used  in  the  business.  They  made  statements  to  per- 
sons, other  than  Armstrong,  Cator  &  Co.,  from  whom  they  were  buy- 
ing goods,  which  were  unquestionably  false.  These  statements  were 
made  annually  and  sent  out  by  them.  They  were  based  upon  inven- 
tories of  stock  taken  at  the  beginning  of  each  year  and, reports  to  the 
directors  made  by  the  credit  man  and  bookkeeper.  In'  regard  to  the 
assets — stock,  open  Accounts,  and  other  property— there  is  no  sug- 
gestJbn  of  falsity;  hut  in  each  statement  up  to,  and  including,  Jan- 
uary 1,*1916,  the  indebtedness  in  the  last  statement  was  placed  at 
$15,365,61,  whereas,  the  corporation  owed  May  4,  1916,  $44,557.13, 
which  amount  was  but  little  .in  excess  of  its  indebtedness  January  1, 
1916. 

By  reason  of  the  false  statement,  in  respiect  to  the  aitiounjt  of  its 
liabiHties,  made  by  the  secretary  and  treasurer'  of  the  corporation,  its 
apparent  net  worth  was  $30,278,337  whereas,  upon  a  correct  state- 
ment of  its  liabilities,  it  would  have  shown  no  surplus.  This  state- 
ment was  sent  to  several  parties  and  firms  with  whom  the  «drpora.tion 
was  dealing,  and  from  whom  it  was  buying,  and  continued  to  buy, 
goods  up  to  a  'few  days  before  it  filed  die  petition  in  bankruptcy."  It 
further  appears  that,  on  April  12;  1916,  the  secretary  and  treasufer, 
also  a  stockholder,  sent  to  Craddock-Terry  Company,  Lynchburg,  Va., 
with  an  order  for  goods,  a  statement  made  up  as  of  January!,  19J6, 
containing  an  itemized  list  of  liabilities,  shovving  $15,365.61.  On  April 
12th  Craddock-Terry  Company  returned,  the  statement,  calling  at- 
tention to  the  fact  that  the  items  aggr^ated  only  $14,165.61,  asking 
an  explanation,  to  which  aii  answrer  was  sent  containing  "completed 
statement,"  concluding :         ' 

"Please  ship  goods  In  accordance  with  above,  and  we  wUl  sign  and  retem 
notes  on  receipt    The  error  In  other  statement  was  due  to  oyerslght" 

The  "completed  statement"  contained  list  of  liabilities,  aggregating 
$15,365.61,  whereas  it  is  conceded  that  the  corporation  5ien  owed 
$44,517.13.  Upon  this  statement  Craddock-Terry  Company,  on  April 
20,  1916,  shipped  goods  amounting  to  $596.27.  On  March  21,  19i6, 
the  corporation,  on  the  faith  of  the  same  statement,  purchased  goods 
to  the  amount  of  $446.10  from  Watts  Bros.  Company.  On  Ma,i;ch 
21  and  April  3,  1916,  the  corporation  purchased  on  credit,  making 
no  statement,  23  sewing  machines  from  the  Free  Sewing  Machine 
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Company,  for  which  they  made  no  payment.  The  machines  were  on 
hand  and  are  ifl  the  possession  6t  the  trustee.  Neither  of  these  state- 
ments having  been  made  t6  petitioners,  they  are  relevant  only 
upon  the  inquiry  of  the  iWention  or  state  of  mind  of  the  officers  of 
the  Hunter-Rand  Company.  The  secretary  and  treasurer  says  that 
a  number  of  these  statements  were  sent  out  to  creditors  as  "a  basis  of 
credit."  The  stock  of  merchandise  wis  jiscertained  by  inventory,  Jan- 
uary 1,  1916.  The  accounts  were  "taken"  from  the  ledger,  including 
those  which  were  thought  to  be  collectible  and  lioncollectible.  When 
asked  -why  the  amounts,  whidi  were  owing  to  "the  banks  and  other 
persons"  were  ooiitted  frc«n  the  statement,  he  ^qs>vered,  "We  were 
personally  responsible  for  that"-^hat  he  did  not  know  that  the  per- 
sonal- liability  did  not  release  the  corporation ;  neVer  thought  about 
it ;  knew  that,  if  paid  by  the  iddbrsers,  they  would  hold  them  against 
the  corporation;  did  not  include  them  "because  I  thought  we  were 
persorudly  responsible  for.  them,  and  it  made  no  difference,  as  vre 
were  in  the  corporation."  This  appears  to  •  have  been  the  view  of 
each  of  the  officers. 

The  debts  omitted  from  the  statements  were  due  the  banks  and 
others  for  borrowed  money,  and  a  note  of  $4,000>  due  Mrs.  C.  N. 
Hunter,  guardian  for  the  children  of  George  Hunter,  deceased,  given 
for  the  stock  held  by  her  to  the  corporation.  The  stockholders  were 
indorsers  of  each  of  these  notes,  .and  for  some  of  them  mortgaged 
their  lands.  While  to  an  intelligent  business  man,  or  lawyer,  the  reason 
assigned  for  oihittiiig  from  the  liabilities  these  debts  savors  of  a  degree 
of  ignorance  taxing  credulity,  yet  !•  am  constrained,  in  the  light  of 
all  of  the  evidence  in  this  case  and  observation  of  the  conduct  of  in- 
experienced business  men,  to  accept  their  statement  as  true — that  is, 
that  such  was  their  mental  attitude..  This,  conclusion  is  sustained  by 
the  fact  that,  ia  the  annual  statements,  made  for  three  years  prior  to 
1916,  the  same  method  was  observed.  It  will  be  noted  that^  in  the 
statement  of  liabilities,  the  language  used  is,  "Bills  due  and  not  due 
for  merchandise,"  or  "Accounts  payable,  due 'and  not  due."  The 
only  statement  .in  which  the  liabilities  are  itemized  is  that  made  to 
Craddock-Terry  Company  on  the  blank  furnished  by  them. 

While  it  is  probable  that,  by  reason  of  the  inexperience  and  lax 
method  of  conducting  the  business,  the  Hunter-Rand  Company  was 
doomed  to  ultimate  failure,  it  is  clear  that  the  stockholders,  who 
owned  and  managed  it,  did  not  understand  or  foresee  its  fate.  The 
sales,  prior  to  1914,  \*ere  large  and  the  profits  fair;  its  expense  was 
too  large,  but,  so  far  as  appears,  it  seemed  to  have  "smooth  sailing." 
The  good  faith  of  the  stockholders  and  their  confidence  in  the  suc- 
'  cess  of  the  enterprise  was  shown  in  their  willingness  to  pledge  their 
individual  credit,  and,  for  the  purpose  of  borrowing  money  for  the 
benefit  of.  the  corporation,  mortgage  their  individual  property.  Upon 
the  death  of  their  brother,  several  years  ago,  the  remaining  stock- 
holders bought  his  stock,  giving  their  note  for  the  full  value  thereof. 
Except  the  omisstoh  to  give  a  correct  statement  of  its  liabilities,  as 
explained  by  them,  I  do  not  find  any  conduct  on  their  part  inconsist- 
ent with  an  honeit  purpose,  coupled  with  excessive  optimism. 
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Upon  a  careful  anamination  pf  the  entire  evidence,  and  aiixipus 
consideration  of  the  case  from  every  viewpoint,  I  am  unable  to  find 
as  a  fact  that  the  goods  purchased. from  petitioners  were  ordered  and 
received. by  the  officers  and  managers  of  the  corporation  with  ari 
intent  not  to  pay  for  them.  I  am  impressed  with  the  language  of  the 
court  in^Ppwell  v.  Bradlee,  9  Gill  &  J.  (Md.)  220,  said  to  be  "one  of 
the  leading  American  cases."  To  the  request  for .  a  prayeV,  decUned 
by  the  trial  court,  it  is  said :  ,         . 

"The  prayer  seema  to  have  b^ien  fovmded  ,oil^  the  Idea,  that  the  s^le  wirs 
fraudulent,  if  the  vendees  knew  themselves  tdrbe  Insolvent  at  the  time  of 
the  purcliase  and  flia  not  commnnicate  that  circumstan<!B  to  the  vendors; 
knowing  at  the  time  that  they  were  'ignorant  of  the  fact  and  had  not- the 
means  of  becoming  acquainted  with  it,  The  law,  It  seepis,  does  not  aaiictiou 
such  an  elevated  tone,  of  morality  in  mercantile  dealings  as  would  have 
warranted  the  granting  of  the  prayer,  to  the  extent  asked  for  ■•  •  •  in 
this  case.  Such  a  strict  and  rigid  doctrine,  considering  the  vicissitudes  and 
(4rnnges  incident  to  mercantile  life,  would  go  far  to  cramp  the  operations  of 
trade  and  commerce,  and  has  not  received  the  countenance  of  the  conits  ot 
jusUce."  Daltoa  v.  ThurstcMi,  15  R.  I.  418,  7  AtL  112,  2  Am.  St  Be».  90S; 
Morris  V.  Shuster,  1  Mackey  (12  D.  C.)  190. 

The  judgment  of  the  referee  is  affirmed.  ••  ' 


THE  EBOS. 
(District  Gpnrt,  E.  D.  New  York. ,  October  30,  1^16.) 

1.  Shifpino  <S^39— €habteb8 — CoNorBnoTioN. . 

A  provision  in  a  charter  party  that  it  shall  be  construed  in  accordance 
with  the  laws  of  a  particular  country  does  not  limit  the  parties  with  re- 
spect to  remedies,  but  simply  Supplies  a  particular  rule 'of  .construction  )n 
case  of  dispute  as  to  the-  meaning  of  its  termd:   -       ' 

fEd.  Note.— For  other  cases,  see  Shipping,  Gent.  Dig.  H  1*1-148.1 

2.  CoNTBACTs  *=»127(2) — SAirviso  4S334 — Chaktebs— ^Akbiteation  Clause. 

A  provision  of 'a  charter  party,  that  any  ^dispute  thereunder  shall  be 
submitted  to  arbitration  goes  to  the  remedy  only,  and  its  effect  is  to  be 
dotermjued  by  the  law  of  the  forum.  Under  the  law  of  the  American  ad- 
miralty courts,  such  a  clause  cannot  deprive  the  parties  Of  the  right  to 
apiieal  to  the  courts.  '     ■  ■ 

<  [Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  i  9}1;  Sitlpping, 
Cent  Dig.  8  120,]  ... 

3.  SHIPPINO  «=»51-H0HAB1XBa — BSKACH. 

Claimant  chartered  his  steam  yacht  In. France  by  a  time  charter  to 
libelant,  to  be  delivered,  with  master  and  crew,  for  libelant's,  use  nt  New 
York,  where  she  arrived  July  27,  1914.  While  minor  repairs  were  being 
made,  war  was  declared  between  France  and  Germany,  and  the  Inaster, 
under  orders  from  claimant,  refused  to  proceed  on  the  ground  that  some 
of  his  crew  were  subject  to  mobilization  for  service  in  France.  Such 
members  were  afterward  discharged,  and  after  some  days  Qf  negotlatU>qs 
the  master,  under  Instructions  from  claimant,  refui^ed  to  fill  the  crew  or 
move  from  the  port,  even  within  waters  of  the  Voited  States,  and  decWred 
that  "the  whole  thing  is  all  off,"  whereupon  libelant  procured  another 
yacht  The  yacht  was  not  requisitioned  by  the  French  government  Held 
that,  under  the  facts,  the  action  of  claimant  was  not  justified,  and  ci>u- 
stituted  a  breach  of  the  charter 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  {§  203-210.] 

''  I 
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In  Admiralty.  Suit. by  Eugene  Higg^ns  against  the  yacht  Eros; 
Julien  H.  Evrard,  master,  claimant.    Decree  for  libelant. 

Duer,  Strong  &  Whitehead,  of  New  Yoi;k  City  (S^den  Bacon,  of 
New  York  City;  of  counsel),  for  libelant 

Convers  &  Kirlia,  of  New  York  City  (J.  Parkir  Ki^flin  and  Charles 
Stewart  Davison,  both  of  New  York  City,  pf  counsel),  for  claimant. 

VEEDER,  District  Judge,  This  is  a,  libel  for  bre^h  of  a  tin>e  char- 
ter of  the  yacht  Erps.to  the  libelant,  Eugene  Higj^ns,  by  the  owner, 
Baroa  Henri  de  Rothschild,  whose  interests  ate.  asserted,  in  th^  name 
of  the  master,  Evrard,' as  claimant;  The  charter  wa^  entered  intq  at 
Paris,  May  12,  1914,  between  Baron  de  Rothschild, , a  French  citizen, 
resident  in  Paris,  the  owjier,  and  Eugene  Higgins,  an,  American,  also 
residing  in  Paris.  The  yacht  >\as  of  French  .r^i^ter  and  flew  the 
French  flag.  She  was  chartered  to^  the  libelant  originally  from  Julv 
20,  1914,  to  February  20,  1915,  at  a  monthly  rate  of  £1,428,  a  tota'l 
of  £9,996.  .  The  charter  party  provided  that  the  yacht  was  to  be  de- 
livered at  Marseilles  on.  July  20th,  "and  proceed  at  dayhght  that  day  fur 
Xew  York,  so  that  the  charterer  may  go  on  board  at  New  Yoric  and  get 
under  way  not  later  than  noon  on  the  4th  day  of  August,  1914."  The 
charterer  undertook  "to  p4y  all  running  Expenses,,  consumable  stores, 
including  all  such  articles  as  coal,  oil,  waste,  etc,',  harbor  dues,  arid  pilot- 
age, and  to  feed  the  captain,  stewards,  and  cooks."  The  owner  under- 
took to  maintain  the  yacht  in  full  working  order  and  repair  during  the 
whole  period  of  hire,  and  aleo  ''to  provide,  pay,. feed,  and  clothe  a  suffi- 
cient crew,  consis^g  of,.say«  39  men  in  all,  mcluding' stewards,  cooks, 
and  wireles§  c^jerator."  •  Ajtnpng  other  provisions  wett  these : 

"The  captain  abali  have  fan  control  of  tbe.yacUt,  and  shall  be  sole  judge  of 
the  technical  questions  arising  In  connection  therewith,  as  well  as  sole  ludge 
of  the  safety  of  the  port  In  which  he  shall, be  asked  to  go  or  of  the  waters  In 
which  he  shall  be  nskeCl  to  navigate.  But  charterer,  on  the  other  hand,  shall 
be  oitltled  to  the  same  attention  as  thongh  he  were  the  owner  In. respect  of 
all  matters  other  than  those  of  a  technical  nature  or  than  those  concerning  the 
safety  of  the  yttdif  Should  the  yacht  be  lost  or  dafn'age  occur  not  repair- 
able within  fifteen  (15)  days  the  charter  price  shall  be  abated  from  the  time 
of  such  damage  and  .fi^op  thenceforth  this  agreement  shall  cease." 

The  charter  party  expf)essly  provided: 

"This  agreement  to  be  construed  according  to  English  law.'* 

And  the  instrument  concluded  with  the  provision: 

"Sbould  any  dispute  arise  concerning  this  agreement  same,  shall,  be  referred 
to  the  arbitration  of  an  arbiter  mutually  chosen  or  each'  earty  may  appoint 
an  arbiter  and  these  two  arbiters  shall  have  liberty  to  appoint  a  referee, 
whose  dectelon  shall  be  final  and  binding  on  both  parties." 

*  ■    '    '    - 

By  a  supplemental  agreement;  set  out  in  the  libel,  made  May  22, 1914, 
the  owner,  in  consideration  of  a  payment  of  £340,  undertook  to  have 
the  yacht  ^ail  from  Marseilles  on  the  10th  of  July,  instead  of  tiie  20th, 
"so  that  she  may  arrive  at  New  York  and  be  properly  prepared  for  tlie 
chartereftr  to  go  on  board  when  he  arrives  there  by  the  steamship  Vater- 
land  on  the  morning  of  the  29th  of  July."  The  yacht  sailed  from  Mar- 
seilles on  the  10th  of  July,  and,  after  some  heavy  weather,  reached  New 
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York  on  July  27th,  There  was,  aft^  leaving  the  Azoj-es,  some  lealcing 
of  the  boilers,  which  resulted  in  an  exhaustion  of  tlie  fresh  water  sup- 
ply and  some  use  of  salt  water;  Tht  ship  was  surveyed  arid  rep^aired 
by  August  1st.  -After  steam  was  gotten  up,  on  August  2d,  thefe  appear- 
ed again  some  leakage  at  additional  points  that  had  not  befen  repaired; 
but  this  was  not  sefious  enough  to- prevent  her  from  going  with  entire 
safety  on  voyages  where  she  could  secure  additional  supplies  of  fresh 
water  every  few  days,  and  she  was  admittedly  in  Saftisfattory  condition 
to  go  to  Newport,  R.  I.,'  where  the  charterer  wished  to  spend  some  time. 
Arrangements"  were  made  for  the  yacht  to  leave  for  Newport  with  the 
chatterer  on  board  early  on  August  3d.  Meanwhile,  on  July  28,  "1914, 
Austria  had  declared  war  on  Servia.  On  August  Ist'Germanyliad  de- 
clared war  on  Russia,  and  German  forces  invaded  Luxemburg.  On 
August  2d  German,  forces  invaded  B»lgifam.  On  August  3d  France  de- 
clared' that  a  state  of  war' with  Germany  existed.  On  Friday,  July  3 1st, 
Capt.  Evrard  had  cabled  to  Baron  de  Rothschild: 

"Telegmi*  Instructions  In  case  of  conflict.  'Consnl  sayri  men  of  the  re- 
serve probable  obliged  to  ^  back.  Yacht  lEtbould  then  be  laid  up  or  return  U> 
Fraiwjek    Charterer  aefcs  Infonnatlon.^  ',  ... 

The  foundation  for  ^he  last  statement  in  this  dispatch  is  given  by 
Evrard  in  his  testirtjony; 

"He  [Hlgglns]  spok&  to  me  a  few  words  about  the  war(  iie  asked  me, 
'What  wi\l  happen  In  case  of  war?'    And  I  told  blm  I  could  not  say  exactly." 

Later  on  he  expressed.doubt  whetiier  this  suggestion  was  made  \ry 
Mr.  Higgins  or  by  Mr.  Whitehead,  his  business  manager,  and  he  final- 
ly says  it  was  Mr.  Whitehead.  On  August  2d  Evrard  received  this 
answer  from  Baron  de  Rothschild :    ' 

"Place  yacht  In  haoids  agent  Watson:  Keep  steyraxds.  mke  Uustructions 
consul  for  return  of  men  subject  to  mobilization." 

Watson  was  the  broker  through  whom  the  charterhad  been' arranged. 
The  log  of  the  ErOiS  for  the  f ollo>vjng  day,  August  2d,  contains  this 
entry :  •,..-. 

"The  French  consul  advises  of  the  order  of  mobilteatlon.  Stopped  prepara- 
tions for  departure." 

*  •■■•■' 

At  this  juncture  Mr.  Higgins,.  with  his  attorney,  Mr.  Steams,  and 
Mr.  Whitehead,  went  aboard  the  yacht,  and  the  captain  was  asked  to 
explain  his  failure  to  comply  with  the  charterer's  orders.  Capt  Evrard 
immediately  produced  Baron  de  Rothschild's  cablegfram,  directing  him 
to  place  the  yacht  in  the  hands  of  Watson's  agent  and  toi  take  instruc- 
tions from  the  French  consul  concerning  the  men  subject  to  mobiliza- 
tion, saying,  as  he  handed  it  to  Mr.  Steams : 

"How  can  I?  Txiok  at  this.  I  must  take  toy  instructions  from  my  owners, 
not  from  Mr.  Hlgglns."  •       • 

After  some  discussion,  however,  and  explanation  that  Mr.  Higgins 
wanted  simply  to  go  to  Newport  and  stay  there  three  or  four  weeks, 
and  that  he  would  allow  Evrard  to  keep  constantly  in  touch  by  tele- 
phone with  the  French  consul  at  New  York,  Evrard  sa^id  he  would 
.take  the  yacht  to  Newport,  but  that  under  no  circumstances  would 
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he  take  her  outside  the  three-mile  limit.  Captain  Evrard  then  went 
to  see  the  French  consul,  from  whom,  according  to  the  log,  he  received 
on  this  day  the  following  communication : 

"In  pursuance  of  tbe  order  of  mobUization  which  we  have  just  received,  I 
ask  you  to  place  in  my  hands  all  the  men  who  are  by  the  conditions  required 
to  respond  to  that  order.  I  ask  you  also  to  keep  yourself  in  constant  c6m- 
munlcatlon  with  the  consulate  general  to  be  able  to  answer  an  Immediate 
coU." 

The  order  of  mobilization  was  not  produced,  but  the  captain  charac- 
terized it  in  an  entry  in  the  log  for  that  day  as  an  order  applying  to 
men  between  20  and  35  years,,  of  whom  there  were  22  in  ..the  crew. 
On  emerging  from  the  consul's  office,  Evrard  was  requested  by 
Steams  to  cable  Baron  de  Rothschild  at  once  for  authority  to  do  any- 
thii^  that  he  was  in  doubt  about.  He  said  .he  did  not  need  to,  as  he 
was  master  of  the  vessel  and  knew  what  he  was  supposed  to  do.  He 
added: 

"I  will  need  perhaps  two  or  three  more  iaen  to  go  to  Newport," 

Evrard  then  raised  some  question  about  the  extra  cost  of  securing 
new  men,  whereupon  Mr.  Stearns  suggested  that  the  chartprer  would 
doubtless  be  willing  to  advance  the  difference,  and  that. he^( Steams) 
would  draw  up  an  agreement  to  that  effect.  Evrard  said,  if  that  was 
done,  he  would  go  to  Newport.  Stearns  that  evening  drafted  and  pro- 
cured execution  by  Mr.  Higgins  of  such  an  instrument,  and  telephoned 
Evrard  that  he  had  it  and  would  bring  it  over  the  following  (Tuesday) 
morning.  Evrard  said  he  was  getting  the  crew  together.  Tuesday 
morning  (August  4th)  Steams  called  on  Evrard  aboard  the  yacht  and 
handed  him  the  paper,  signed  by  Higgins,  undertaking  to  advance  the 
extra  wages  for  the  crew.  Evrard  asked  to  look  it  over,  and  assured 
Steams  he  was  getting  the  crew,  and  that  everything  was  all  right 
That  evening  the  22  men  included  in  the  first  order  of  mobilization 
were  discharged  at  the  consulate,  and  sailed  for  France  on  the  fol-  • 
lowing  day.  On  the  latter  date,  according  to  the  log,  Ihe  captain 
received  instructions  from  the  consul  to  hold  the  men  of  the  second  re- 
serve in  readiness.  But  on  the  following  day  this  order  was  suspend- 
ed, pending  verification,  and  was  not  renewed.  On  Wednesday  morn- 
ing, August  5th,  on  receipt  of  information  that  Capt.  Evrard  was  again 
holding  back,  Mr.  Stearns  went  aboard  and  inquired  whether  it  was 
true  that  he  refused  Jo  move  the  yacht  as  agreed.  The  captain  re- 
plied : 

"It  is  true.  I  cannot  move  the  vessel  without  more  definite  instructions 
from  Baron  de  Bothscbild.  My  instructions  now  are  to  turn  over  tbe  yacht 
to  Watson." 

Mr.  Steams  then  inquired  whether  he  finally  and  definitely  refused 
to  move  the  yacht,  and  the  captain  replied  that  he  did,  adding,  "The 
whole  thing  is  off."  Upon  receiving  a  report  of  this  interview  Hig- 
gins cabled  Rothschild  as  follows : 

"As  per  your  cable  to  him  Captain  Evrard  absolutely  refuses  move  Eros 
even  vrithln  neutral  waters  or  to  ensase  crew  to  replace  those  returning 
Fiance.  Have  offered  every  Inducement  as  to  Unandtil  help  but  be  declares 
charter  entirely  canceled.   Am  therefore  compelled  to  charter  other  yacht.    As 
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-coDtntct  broken  by  you  without  any  benefit  of  same  to  me,  kindly  return  all 
modeys  paid  to  George  Watson  &  Co.,  Glasgow,  for  my  account,  and  cable 
me  your  Intention  as  to  this  at  once." 

Baron  de  Rothschild  admitted  receiving  this  cable  on  August  5th. 
August  6th  Rothschild  cabled  Watson  &  Co.,  of  Glasgow,  the  ship 
"brokers: 

"Tour  telegram  and  cable  received.  Hlgglns  alleges  charter  broken  by  miy 
fault.  Allegation  unfounded,  for  crew  under  French  law  was  obliged  to  re- 
turn. Furthermore  yacht  subject  to  requisition  by  French  navy  department. 
As  long  as  it  is  not  requisitioned,  I  consent  to  continue  the  charter  if  Hlggins 
on  his  own  respotisibility  can  engage  at  New  York  a  French  crew  composed 
of  men  -recognized  by  the  consul  general  of  France  at  New  York  as  exempt 
from  military  obligation.  The  yacht  must  in  no  case  leave  the  interior  of 
the  United  States  before  end  of  war.  If  Higglns  accepts,  I  will  bear  the 
additional  expenses  crew.  If  Higgins  refuses,  can  you  take  care  of  the 
yacht  until  It  may  be  possible  to  send  a  French  crew  to  bring  it  back.  Kindly 
Advise  Higglns."  v 

At  the  same  time  Rothschild  cabled  Higgins : 

"Have  gtven  Instructions  Watson  who  will  cable  yon  what  I  can  do  to  be 
agreeable  to  .you  under  the  circumstances." 

August  7th  Watson  &  Co.  cabled  to  Higgins  the  substance  of  Roths- 
child's message  to  them.  On  August  8th  Mr.  Higgins  cabled  Roths- 
child,: 

"Advice  received  through  Watson.  Your  offer  as  to  French  crew  absolutely 
impossible  of  fulfillment.  Repeatedly  requested  E)vrard  engage  new  crew, 
which  he  refused  on  your  cabled  instructions  and  al$o  refused  move  Eros 
from  New  York  under  any  circumstances.  Contract  therefore  Woken  by  you, 
but  do  not  desire  litigation  over  return  of  moneys  paid  If  can  avoid.   Answer." 

This  message  was  received  by  Baron  de  Rothschild  on  August  llth. 
On  Saturday,  August  14th,  after  a  delay  of  three  days,  he  cabled  Hig- 
gins : 

"Hav9  cabled  instructions  to  Evrard  to  hold  himself  at  your  disposition 
with  a  French  crew  if  possible." 

On  August  17th  Higgins  replied : 

"Your  acceptance  of  my  proposition  comes  too  late.  As  yon  know  captain 
on  your  instructions  refused  carry  out  contract  and  I  wais  obliged  to  charter 
other  yacht    B^uthermore,  Evrard  states  cannot  obtain  crew." 

.  And  on  August  6th  he  followed  this  with  a  long  letter  (which  was 
not  received,  however,  until  about  August  2Sth)  in  explanation  of  the 
situation.  When  on  the  5th  of  August  Evrard  peremptorily  refused 
to  move  and  declared  the  charter  off,  Mr.  Higgins  on  the  same  day 
applied  to  Cox  &  Stevens  to  find  another  yacht  for  him.  And  on 
August  llth  Mr.  Higgins  chartered  the  Cassandra,  a  slightly  larger 
yadht,  but  the  only  similar  vessel  available.  The  captain  and  remainder 
of  the  crew  (other  than  the  22  first  called)  were  not  mobilized,  and  re- 
mained on  the  yacht.  The  yacht  was  not  turned  over  to  Watson. 
The  captain  kept  Higgins'  flag  flying  until  August  14th,  when  the  flags, 
together  with  other  property  of  the  charterer  remaining  on  board,  were 
delivered  to  Higgins  on  his  order.  The  captain  kept  up  steam  until 
August  10th.    On  the  12th  the  boilers  were  surveyed  by  a  Lloyds'  in- 
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spector;  further  repairs  were  proceeded  with  and  completed  by  the 
end  of  the  oaonth.  On  August  14th  Evrard  received  instructions  by 
cable  frram  Rothschild  to  hold  himself  subject  to  Higgins'  order,  and 
again  early  in  September,  after  repairs  had  been  completed,  the  yacht 
was  once  more  tendered  to  Higgins.  Meanwhite,  however,  on  August 
20th,  Higgins  had  libeled  the  Eros  in  this  court.  Some  two  weeks  aft- 
er the  libel  was  filed  the  owner  sent  a  letter  to  Higgins  notifying  him 
that,  the  repairs  Oust  referred  to)  having  required  more  than  15  days 
to  complete,  the  charter  had  ceased  in  accordance  with  its  terms.  In 
response  to  Higgins'  libel,  Rothschild,  through  Evrard,  served  notice 
that  he  declined  to  waive  the  provision  of  the  charter  for  arbitration, 
and  that  he  appointed  as  his  arbiter  James  Gordon  Bennett,  a  resident 
of  Paris.  Higgins  was  also  requested  to  name  his  arbiter  and  to  with- 
draw the  present  suit,  but  he  refused.  The  yacht  was  subsequently  re- 
leased upon  the  substitution  of  the  bond  of  August  Belmont  &  Co., ' 
and  returned  to  France  with  a  foreign  crew  authorized  by  the  French 
consul. 

[1]  It  is  contended  by  the  claimant,  at  the  outset,  that  inasmuch  as 
the  parties  had  specifically  agreed  that  any  dispute  concerning  their 
agreement  should  be  referred  to  arbitration,  and,  to  insure  the  enforce- 
ment of  this  provision,  had  further  provided  that  English  law  should 
apply,  the  provision  for  arbitration  should  be  enforced  here,  and  that, 
pursuant  to  the  English  Arbitration  Act  of  1889  (52  &  53  Vict.  c.  49), 
this  action  should  he  dismissed,  or  stayed  until  an  arbitration  has  been 
held  in  accordance  with  English  law  and  the  dispirte  thereby  adjusted, 
or  until  such  arbitration  has  been  found  to  be  abortive.  It  ft  to  be 
noted  that  the  agreement  is  that  the  charter  party  shall  be  construed, 
not  that  it  shall  be  enforced,  according  to  English  law.  This  provision 
does  not  attempt  to  limit  the  parties  with  respect  to  remedies,  big:  sim- 
ply supplies  a  particular  rule  of  construction  for  the  purpose  of  deter- 
mining the  meaning  of  clauses  in  a  case  where,  owing  to  the  various  and 
uncertain  localities  of  performance,  different  rules  of  interpretation  of 
requirements  might  otherwise  come  into  play. 

[2]  In  any  event,  if  such  a  general  arbitration  clause  would  ever  ap- 
ply to  a  repudiation  of  the  agreement  (Jureidini  v.  National  British 
Millers'  Insurance  Co.,  [1915]  A.  C.  499),  it  is  clear  that  it  goes  to  the 
remedy,  not  to  the  rights,  of  the  jjarties,  and  that  its  effect  is  to  be  de- 
termined by  the  law  of  the  forum.  And  in  this  forum  it  is  well  set- 
tled that  such  a  general  arbitration  clause  is  ineffective  to  deprive  the 
parties  of  their  right  to  appeal  to  the  courts.  United  States  Asphalt 
Co.  V.  Trinidad  Lake  Petroleum  Co.  (D.  C.)  222  Fed.  1006,  and  cases 
there  cited ;  Aktieselskabet  Kom-Og  Foderstof  Kompagniet  v.  Reder- 
iaktiebolaget  Atlanten  (D.  C.)  232  Fed.  .403 ;  Meachem  v.  Jamestown 
R.  R.  Co.,  211  N.  Y.  346,  105  N.  E.  653,  Ann.  Cas.  191SC,  851.  It  is 
therefore  unnecessary  to  inquire  whether,  if  the  English  Arbitration 
Act  applied,  the  claimant  has  complied  with  hs  requirements. 

[3]  Although  Baron  de  Rothschild's  instructions  of  August  2d  as 
to  what  should  be  done-"in  case  of  conflict"  were  perfectly  explicit, 
and  the  conflict  had  ensued,  Capt.  Evrard  did  not  comply  at  once. 
While  he  did,  from  that  time  on,  follow  the  consul's  instructions  con- 
cerning the  men  subject  to  mobilization,  he  did  not  then,  or  subse- 
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quently,  place  the  yacht  in  Watson's  charge.  Indeed,  on  the  follow- 
ing day,  August  3d,  he  consented  to  take  the  yacht  to  Newport.  It 
seems  quite  likely  that,  if  this  provisional  arrangement  had  been  car- 
ried out,  there  would  have  been  no  controversy.  For  such  a  trip  the 
captain  needed  only  2  or  3  new  men  in  -place  of  the  22  who  had  been 
called  for  by  the  consul,  and  with  them  the  crew  would  still  have  met 
the  requirements  of  French  registry.  The  charterer  agreed  to  advance 
the  extra  wages  required ;  he  desired  to  remain  at  Newport  for  some 
time,  which  would  have  afforded  opportunity  for  consideration  and 
possible  adjustment.  On  the  following  day,  according  to  the  log,  while 
preparations  for  departure  were  under  way,  the  captain  received  in- 
structions from  the  consul  to  hold  the  men  of  the  second  reserve  in 
readiness ;  but  this  order  was  promptly  countermanded,  and  was  never 
in  fact  renewed.  But  on  August  Sth  the  captain  Changed  his  attitude. 
•  He  refused  to  move  the  yacht,  and  declared  that  the  whole  thing  was 
off.  He  stated  in  explanation  of  his  attitude  only  that  his  "instructions 
now  are  to  turn  over  the  yacht  to  Watson."  Thereupon  Higgins  sent 
the  cable  (which  the  Baron  admits  that  he  received  on  the  same'day) 
in  which  he  summarized  the  situation  with  entire  accuracy : 

"As  per  your  cable  to  blm  Captain  Evrard  absolutely  refuses  to  move  Eroa 
even  within  neutral  waters,,  or  to  engage  crew  to  replace  those  returning 
Prance.  Have  offered  every  Inducement  as  to  financial  help  but  he  declares 
charter  entirely  canceled." 

His  concluding  statement  that  the  contract  had  been  br.oken  by 
Rothschild  was  a  natural  conclusion  from  the  Baron's  cable  of  August 
2d  as  construed  and  acted  upon  by  Capt.  Evrard.  If  confirmation 
were  needed  of  the  owner's  position,  it  was  supplied  by  the  subsequent 
cables  of  the  6th  and  7th :  foV  the  Baron  did  not  disaffirm  either  the 
capta^'s  construction  or  his  acts.  In  the  instructions  which  he  cabled 
Higgin?  that  he  had  given  to  Watson  as  to  what  he  does  "to  be  agree- 
able to  you  under  the  circumstances,"  the  Baron  denied,  not  that  the 
charter  had  been  broken,  but  that  it  had  been  broken  by  his  fault. 
The  reasons  specified  by  him  were  that  the  crew  under  French  law 
was  obliged  to  return,  and  that  the  yacht  was  subject  to  requisition  by 
the  French  government.  And  then  he  proceeded  to  propose  the  sub-, 
stitution  of  a  new  and  materially  different  contract,  namely,  that  Hig- 
gins could  use  the  yacht  so  long  as  it  was  not  requisitioned,  if,  on  his 
own  responsibility,  he  could  engage  a  crew  composed  of  men  recog- 
nized by  the  French  consul  gene.ral  as  exempt  from  military  service, 
and  would  not  leave  the  waters  of  the  United  States  during  the  war. 
When  on  August  7th  this  proposal  was  communicated  to  Mr.  Higgins, 
he  promptly  cabled  his  refusal  to  Baron  de  Rothschild  on  the  follow- 
ing day,  and  on  the  11th  he  chartered  the  Cassandra. 

It  is  clear  that  Baron  de  Rothschild's  attitude  constituted  a  breach 
of  the  charter  party  by  him,  unless  it  was  legally  justified  or  ex- 
cused under  the  circumstances.  By  its  express  terms  the  agreement 
was  to  be  construed  according  to  English  law.  Under  that  law,  as  un- 
der our  own,  the  Baron  de  Rothschild's  obligation  to  supply  and  main- 
tain a  crew,  and  to  send  the  yacht  wherever  the  charterer  wished  to 
go  within  the  limits  prescribed,  was  absolute.    The  outbreak  of  war 
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between  France  and  other  powers  in  no  way  relieved  him  of  that  ob- 
ligation. It  did  pot  justify  his  refusal  to  permit  the  yacht  to  go  out- 
side the  territorial  waters  of  the  United  States,  al^ough  perform- 
ance may  have  been  rendered  more  hazardous. 

Even  upon  his  own  theory  the  claimant's  defense  fails.  In  his  cable 
of  August  6th  Baron  de  Rothschild  asserted,  in  effect,  that  the  charter 
party  had  been  broken  by  circumstances  beyond  his  control,  in  that 
the  crew  under  French  law  was  obliged  to  return,  and  the  yacht  was 
subject  to  requisition  by  the  French  navy  department  As  formulated 
in  legal  phraseology  at  the  hearing,  the  contention  was  that  the  claim- 
ant was  relieved  by  force  majeure  under  the  French  Code;  but  there 
was  no  proof  that  the  yacht  was  subject  to  requisition,  and  it  was  not 
requisitioned.  With  respect  to  the  asserted  obligation  of  the  crew  to 
return  to  France,  I  have  already  referred  to  the  fact  that  no  order 
of  mobilization  is  in  evidence.  But  the  French  law  concerning  mobili- 
zation, which  is  in  evidence,  provides  that  sailors  included  m  a  call 
who  are  in  course  of  a  voyage  at  the  time  are  not  required  to  obey 
it  until  "the  morrow  after  the  return  of  their  ship  into  a  port  of 
France."     Law  of  June  24,  1880,  §  4. 

Moreover,  the  provision  of  the  decree  of  1793  that  "no  ship  will  be 
reputed  French,  nor  shall  have  the  right  to  the  privileges  attached  to 
French  ships,  if  the  officers  and  three-quarters  of  the  crew  are  not 
French,"  is  not  in  term^  a  positive  prohibition.  According  to  the  Pan- 
dectes  Fran<;aises  (sections  471-473)  this  requirement  has'  long  been 
theoretical  only;  and  as  late  as  1885  the  Minister  of  Marine  author- 
ized a  form  of  permit  that  could  be  issued  by  consular  authorities, 
requiring  only  the  annual  issue  of  a  permit  of  navigation,  a  French 
captain,  and  two-thirds  of  the  capital  invested  to  belong  to  French- 
men. There  is  in  evidence  only  Capt.  Evrard's  casual  statement  that 
the  French  consul  refused  him  permission  to  ship  a  mixed  crew.  But 
later  on  the  consul  authorized  him  to  return  to  France  with  a  foreign 
crew,  and  there  is  nothing  in  the  evidence  which  indicates  to  my  mind 
that  the  BarcHi  de  Rothschild  could  not  have  obtained  a  permit  to 
ship  a  mixed  crew. 

At  the  oral  argument  it  was  contended  that  the  charter  had  termi- 
nated automatically  in  accordance  with  its  terms,  because  the  vessel':; 
boilers  had  been  so  strained  on  the  voyage  from  Marseilles  to  New 
York  that  the  damage  was  "not  reparable  within  15  days."  In  view 
of  the  fact  that  it  is  admitted  by  counsel  for  the  claimant  in  their 
brief  that  the  necessity  for  such  repairs  is  relevant  only  with  respect 
to  the  good  faith  of  the  owner,  it  is  unnecessary  to  refer  to  the  mat- 
ter further  than  to  point  out  that  the  acts  of  the  owner  and  captain 
during  the  first  week  in  August,  upon  which  the  libelant  relies  to  es- 
tablish a  breach  of  the  charter,  have  no  relation  to  any  such  condi- 
tion. This  suggestion  was  made  for  the  first  time  more  than  a  month 
after  the. alleged  breach  complained  of,  and  some  two  weeks  after 
the  libel  had  been  filed.  The  damage  sustained  by  the'yacht  was  con- 
cededly  not  such  as  disabled  her  in  any  way  from  proceeding  to  New- 
port, and  the  evidence  does  not  show  that  the  damage  could  not  have 
been  repaired  within  15  days. 
241 F.— 13 
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The  measure  of  the  libelant's  damage  is  the  extra  expense  of  the 
Cassandra  in  place  of  the  Eros  for  the  remainder  of  the  charter  period, 
together  with  the  incidental  expenses  involved  in  the  transfer  from 
one  to  the  other.  This  involves  readjustment  of  the  prepayment  of 
tiie  charter  hire  of  the  £ros.  The  libelant  is  chargeable  only  with 
hire  to  August  5,  1914,  at  the  prescribed  charter  rate  per  month. 

A  decree  for  libelant  in  accordance  herewith  may  be  settled  upon 
notice. 


In  re  MISSISSIPPI  BIVEB  POWER  CO. 
(District  Court,  S.  D.  Iowa,  B.  D.    January  16, 1917.) 

1.  Taxation  «=926 — Poweb  ov  Leoislatubb— Mode  of  Exkkcise.      ' 

The  Legislature  of  a  state  has  power  to  prescribe  a  method  of  assess- 
ment, and  ol  the  levy  and  collection,  of  tajces,  without  providing  for  a 
hearing  before  any  court. 

2.  Rbmovai.  of  Caoseb  <s=>4 — Causes  Removabix — "Suit" — appzax.  rttou  Aa- 

8E8BUBKT  BOABD. 

The  trial  by  the  state  District  Court  of  an  appeal  taken  under  Code 
Supp.  Iowa  1007,  I  1373,  from  the  action  of  a  board  of  review  in  fixing 
the  amount  of  an  assessment  for  taxation,  is  the  exercise  of  Judicial  and 
not  legislative  power,  and  the  proceeding  on  such  an  appeal  is  a  "suit," 
within  the  meaning  of  the  removal  provisions  of  Judicial  Code  (Act  March 
3,  1911,  c.  231)  8  28,  36  Stat.  1094  (Comp.  St.  1913,  f  1010)  and  is  re- 
movable where  there  Is  the  requisite  diversity  of  citizenship  and  amount 
involved. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent.  Dig.  H  11-20. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Sult.1  ,.^ 

3.  Removal  of  Causes  e=>102 — Motion  to  Rbicand — Doubt  as  to  Remova- 

BiLrrT. 

Where  the  question  of  removability  Is  doubtful,  it  Is  the  duty  of  the 
court  to  resolve  the  doubt  against  a  motion  to  remand,  because  an  appeal 
lies  from  such  an  order,  while  an  order  remanding  the  cause  is  not 
appealable. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent.  Dig.  H  218- 
220.  224.] 

In  the  matter  of  appeal  from  assessment  of  the  property  pf  the 
Mississippi  River  Power  Company.  On  motion  to  remand  to  state 
court.    Denied. 

George  Cosson,  Atty.  Gen.,  C.  A.  Robbins,  Asst.  Atty.  Gen.,  and  E. 
W.  McManus,  Co.  Atty.,  of  Keokuk,  Iowa,  for  Johnston. 

A.  W.  O'Harra,  of  Carthage,  111.,  George  B.  Stewart,  of  .Fort  Mad- 
ison, Iowa,  and  J.  O.  Boyd  and  Hazen  I.  Sawyer,  both  of  Keokuk, 
Iowa,  for  Mississippi  River  Power  Co. 

WADE,  District  Judge.  S.  H.  Johnston,  claiming  to  be  the  as- 
sessor of  a  certain  taxing  district  within  the  city  of  Keokuk,  Iowa, 
listed  and  assessed  the  property  of  the  Mississippi  River  Power  Com- 
pany at  the  sum  of  $8,000,000,  and,  claiming  to  act  pursuant  to  the 
law  of  Iowa,  he  assessed  a  penalty  of  100  per  cent,  for  alleged  refusal 

4=»Por  otber  cues  see  sams  topic  A  KEY-NUMBER  Id  bU  Ker-Ntimbered  DlsMt*  &  iDdexu 
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of  the  company  to  feign  or  swear  to  the  assessment  roll,  thus  making 
a  total  valuation  for  assessment  purposes  of  $16,000,000.  This  as- 
sessment being  returned  to  the  board  of  review  of  the  city  of  Keokuk, 
the  power  company  filed  objections  thereto,  and  a  hearing  was  had, 
and  the  valuation  reduced  from  $16,000,000  to  $500,000.  From  this 
action  of  the  board  of  review,  Johnston  prosecuted  this  appeal  under 
the  provisions  of  the  Code  of  Iowa  authorizing  an  appeal  from  the 
final  action  of  the  board  of  review  to  the  district  court  of  the  state 
of  Iowa.  Thereupon  the  Power  Company,  a  nonresident  of  Iowa, 
appeared  in  the  district  court  of  the  state  of  Iowa  and  filed  its  petition 
for  removal  to  this  court,  which  was  granted,  and  the  case  is  now 
before  the  court  upon  a  motion  to  remand. 

The  property  assessed  consists  of  the  dam  and  power  plant  owned 
by  the  power  company  upon  the  Mississippi  river  at  Keokuk,  Iowa, 
and  in  petition  for  removal  it  is  made  to  appear  that  many  very  im- 
portant questions  of  law  and  fact- are  involved,  including  the  question 
of  the  boundary  line  of  the  state,  and  the  question  as  to  whether  the 
property  is  real  property,  or  personal  property,  and  whether  the  prop-- 
erty  is  subject  to  assessment  at  all,  complicated  by  the  further  fact 
that  a  portion  of  the  dam  comprises  the  locks  and  dry  dock,  which,  by 
act  of  Congress  permitting  the  erection  of  the  dam,  is  the  property  of 
the  United  States.  But  I  do  not  find  it  necessary  to  go  into  these 
numerous  questions.  The  fact  of  diversity  of  citizenship  is  not  in  dis- 
pute, and  tiie  motion  will  be  disposed  of  upon  that  ground. 

I  have  heretofore  written  an  opinion  in  the  case  of  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Co.  v.  Drainage  District  No.  8  of  Shelby 
County,  Iowa,  et  al.,  pending  in  the  Western  division  of  this  district, 
remanding  a  case  involving  the  levy  of  the  tax  imposed  for  drainage 
purposes,  embracing  some  of  the  questions  here  presented.  A  petition 
for  rehearing  is  pending  in  said  case,  and,  while  all  the  questions  in- 
volved are  not  identical,  some  of  them  are,  and  in  so  far  as  this  opinion 
may  be  in  conflict  with  the  opinion  in  the  above-entitled  case,  such 
opinion  is  hereby  overruled. 

The  main  question  in  controversy  is  whether  or  not  the  action  now 
in  this  court  upon  removal  from  the  state  court  is  a  "suit"  within  the* 
meaning  of  the  Removal  Act.  The  statutes  of  Iowa  provide  for  as- 
sessment of  property  for  taxation  purposes  by  an  assessor,  who  lists 
the  property  and  reports  his  findings  to  a  board  of  review,  composed 
in  cities  of  the  members  of  the  city  council.  This  board  of  review 
has  power  to  increase  or  decrease  the  assessments,  parties  have  a 
right  to  be  heard,  and  appeals  may  be  taken  to  the  district  court,  as 
has  been  done  in  this  case. 

[1]  Of  course,  the  assessment  and  le%'y  of  taxes  is  legislative  in  its 
character,  or,  as  it  is  sometimes  expressed,  it  is  administrative;  but 
it  is  an  exercise  of  the  legislative  power. 

"Taxes  bare  not,  as  a  general  rule,  in  this  country  since  its  independence, 
nor  In  Kngland  before  that  time,  been  collected  by  regular  judicial  proceed- 
iBgs  In  a  court  of  Justice.  The  necessities  of  goTcmment,  the  nature  of  the 
duty  to  be  performed,  and  the  customary  usages  of  the  people,  have  estab- 
lished a  different  procedure,  which,  In  regard  to  that  matter.  Is  and  always 
has  been  due  process  of  law."  Kelly  y.  Pittsburgh,  104  U.  S.  78,  26  L.  Ed. 
65& 


Digitized  by 


Google 


196  241  FEDBBAL  RBPOBTBB 

The  Legislature  has  the  power  to  designate  the  tribunal  which  shall 
make  assessments  upon  property.  It  may  confer  this  power  upon  a 
judicial  or  a  nonjudicial  body,  and  the  owner  of  property  assessed 
cannot  claim  that  he  has  been  deprived  of  "due  process  of  law"  be- 
cause the  Legislature  does  not  permit  him  to  have  a  hearing  in  cotu-t. 

"The  necessity  of  revenue  for  the  support  of  the  government  does  not 
admit  of  the  delay  attendant  xspoa  proceedings  In  a  court  of  Justice,  and 
they  are  not  required  for  the  enforcement  of  taxes  or  assessments."  Bagar 
V.  Keclamatlon  Dlst.iUl  U.  S.  701,  4  Sup.  Ct  663,  28  L.  Ed.  568. 

See,  also,  St.  Louis  &  Kansas  City  Land  Co.  v.  Kansas  City,  241 
U.  S.  419,  36  Sup.  Ct.  647,  60  L.  Ed.  1072;  Spencer  v.  Merchant,  125 
U.  S.  345,  8  Sup.  a.  921,  31  L.  Ed.  763;  Paulsen  v.  Portland,  149 
U.  S.  30,  13  Sup.  Ct..750,  37  L.  Ed.  637;  Bauman  v.  Ross,  167  U.  S. 
548,  17  Sup.  Ct.  966,  42  L.  Ed.  270. 

So  that  tlie  Legislature  of  Iowa  had  the  power  to  prescribe  a  method 
of  assessment,  and  levy  and  collection,  of  taxes,  without  providing 
for  any  hearing  before  any  court 

[2]  It  is  the  contention  of  appellant  that  by  the  appeal  provided 
for  the  district  court  of  the  state  is  simply  made  part  of  the  "machin- 
ery" by  which,  and  through  which,  the  taxing  power  of  the  state  is 
exercised.  It  is  insisted  that  the  action  of  the  court  in  reviewing  upon 
appeal  the  action  of  the  board  of  review  is  administrative  rather  than 
judicial.  If  this  be  true,  then  this  proceeding  is  not  a  "suit"  within 
the  meaning  of  the  Removal  Act. 

But  at  the  outset  we  are  confronted  with  the  fact  that  the  district 
court  of  Iowa  is  a  constitutional  court,  possessed  of  no  administrative 
powers  or  functions,  and  the  Supreme  "Court  of  Iowa  has  specifically 
held  that  nonjudicial  powers  cannot  be  conferred  upon  the  district 
court  by  the  Legislature : 

"But  powers  not  ta  themselves  Judicial,  and  that  are  not  to  be  exercised' 
In  the  discharge  of  the  functions  of  the  Judicial  department,  cannot  be  con- 
ferred on  courts  or  Judges  designated  by  the  Constitution  as  a  part  of  the 
Judicial  department  of  the  state."    State  v.  Barker,  116  Iowa,  96,  89  N.  W. 
^204,  57  L.  R.  A.  244,  99  Am.  St  Bep.  222. 

Thus  is  distinguished  the  case  reljed  upon  by  counsel,  In  re  City  of 
Chicago  (C.  C.)  64  Fed.  897,  in  which  it  was  held  that  a  proceeding 
for  assessment  of  taxes  pending  before  a  county  court  was  not  re- 
movable. The  county  court  was  not  a  constitutional  court;  it  was  a 
special  tribunal  created  by  the  Legislature,  possessing  judicial  powers, 
and  also  administrative  powers.  In  the  proceedings  before  it,  this 
county  court  was  exercising,  not  its.  judicial  powers,  but  its  powers 
specially  conferred  as  an  "assessing  tribunal";   the  court  saying: 

"Although  conducted  under  Judicial  forms,  and  In  a  court  having  Judicial 
powers,  I  am  of  opinion  that  It  la  exclusively  an  administrative  proceeding." 

The  court  points  out  the  distinction  in  the  following  language: 

"Because  the  Legislature  saw  fit  to  vest  this  power  or  duty  In  the  county 
court,  It  does  not  follow  that  It  would  be  thereby  vested  in  any  other  court, 
and  certainly  not  In  a  federal  court,  unless  it  is  clearly  a  Judicial  power  or 
duty." 
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Tlie  Legislature  of  Iowa,  in  providing  for  an  appeal  to  &e  district 
court,  conferred  upon  that  court  either  an  administrative  power  or 
duty  or  a  "judicial  power  or  duty."  I  cannot  assume  that  lie  Legis- 
lature enacted  a  law  in  conflict  with  the  Constitution,  or  in  excess  of 
its  legislative  pow^ers.  I  must,  if  possible,  under  the  language  used, 
construe  the  act  as  valid  and  constitutional. 

But,  under  the  foregoing  opinion  of  the  Supreme  Court  of  Iowa, 
it  would  not  be  valid  if  the  Legislature  undertook  to  confer  upon  the 
district  court  administrative  powers  or  duties.  It  can  only  be  held 
valid  by  assuming  that  the  Legislature  intended  that  the  proceedings 
upon  appeal  would  be  judicial  in  their  nature. 

It  cannot  be  denied  that  the  Legislature  had  the  power  to  provide 
for  a  "suit"  before  a  court,  in  which  the  proceedings  before  the  board 
of  review  might  be  retried.  While  it  had  the  power  to  complete  the 
assessment  and  levy  the  taxes  without  the  intervention  of  a  court,  and 
without  a  judicial  proceeding,  it  could  without  doubt  waive  this  right, 
and  as  a  matter  of  grace  give  to  the  property  owner,  or  to  the  mu- 
nicipality, the  right  to  a  trial  in  court  upon  tie  issues  considered  by 
the  board  of  review. 

The  language  of  the  statute  clearly  indicates  that  this  was  the  pur- 
pose of  the  Legislature.    It  provides  that: 

"The  court  shall  hear  the  appeal  In  equity,  and  determine  anew  all  ques- 
tions arising  before  the  board  which  relate  to  the  liability  of  the  property  to 
assessment,  or  the  amount  thereof."    Ck>de  Supp.  1373. 

In  construing  the  language  of  this  statute,  the  Supreme  Court  of 
Iowa  has  specifically  held,  in  the  Matter  of  the  Appeal  of  the  Sioux 
City  Stodcyards  Co.,  149  Iowa,  5,  127  N.  W.  1102,  that  this  trial  upon 
appeal  is  an  exercise  of  judicial,  and  not  of  legislative,  power. 

"On  such  appeal  the  court  Is  to  hear  the  matter  In  equity,  and  determine 
anew  all  questions  arising  before  the  taxing  officer  or  tribunal  which  relate 
to  the  liability  of  the  property  to  assessment  or  the  amount  thereof."  Schoon- 
over  V.  Petcina,  126  Iowa,  261,  100  N.  W.  490. 

"It  Is  well  settled  in  this  state  that  the  Legislature  may  provide  for  the 
exercise  by  a  covjrt  of  the  power  to  Judicially  determine  facts  which  are  made 
the  conditions  on  which  authority  may  be  exercised  by  officers  "to  whom  it 
delegated  the  exercise  of  legislative  and  executive  power."  Denny  v.  Des 
Moines  C!ounty,  143  Iowa,  466,  121  N.  W.  1066. 

The  case  before  the  district  court  upon  appeal  is  not  pnly  to  be 
tried  as  an  equity  proceeding,  but  the  parties  have  the  same  right  of  ap- 
peal to  the  Supreme  Court,  and  trial  de  novo  in  that  court,  as  is  allowed 
in  any  ordinary  equity  case.  Farmers'  Loan  &  Trust  Co.  v.  Newton, 
97  Iowa,  502,  66  N.  W.  784.  So  that  there  cannot  be  any  serious  ques- 
tion but  that  the  proceedings  upon  appeal  are  judicial  in  their  charac- 
ter, and  the  only  remaining  question  is  whether  or  not  such  judicial 
proceedings  constitute  a  "suit"  for  removal  purposes.  Chief  Justice 
Marshall,  in  Weston  v.  City  of  Charleston,  2  Pet.  464,  7  L  Ed.  481, 
said  that: 

The  "term  [suit]  Is  certttlnly  a  very  comprehensive  one,  and  is  under- 
stood to  apply  to  any  proceeding  in  a  court  of  jfistice,  by  which  an  individual 
pursues  that  remedy  *  *  *  which  the  law  affords  him.  The  modes  of 
proceeding  may  be  various,  but  if  a  right  is  litigated  between  parties  in  a 
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court  of  Justice,  the  proceeding  by  which  the  decision  of  the  cxmrt  Is  sought 
Is  a  suit." 

Applying  this  language  of  Chief  Justice  Marshall,  Ladd,  Chief  Jus- 
tice, in  Myers  v.  Railway,  118  Iowa,  312,  91  N.  W.  1077,  says: 

"Unless  In  court,  or  before  those  exercising  Judicial  functions,  the  proceed- 
ing cannot  be  regarded  as  a  suit.  Ulshafer  v.  Stewart,  71  Pa.  174 ;  Ex  parte 
Towles,  48  Tex.  433.  That  the  proceeding  to  condemn  land  is  not  a  suit,  with- 
in the  language  of  the  Bemoral  Acts  of  Congress,  and  is  such  after  the  ap- 
peal to  the  district  court,  seems  to  be  conclusively  settled  against  the  appel- 
lees In  Boom  Co.  v.  Patterson,  98  U.  S.  403,  25  L.  Ed.  207,  and  Railroad  v. 
Myers,  115  U.  S.  1,  5  Sup.  Ct.  1113,  29  L.  Ed.  319.  See,  also,  Searl  v.  School 
Dlst,  124  V.  S.  197,  8  Sup.  Ct  460,  31  L.  Ed.  415.  In  the  flrst-dted  case  the 
court  said,  speaking  through  Field,  J.:  'The  proceeding  in  the  present  case 
before  the  commissioners  appointed  to  appraise  the  land  was  in  the  nature 
of  an  inquest  to  ascertain  Its  value,  and  not  a  suit  at  law,  in  the  ordinary 
sense  of  those  terms.  But  when  it  was  transferred  to  the  district  court  by 
appeal  from  the  award  of  the  commissioners,  it  took,  under  the  statute  of  the 
state,  the  form  of  a  suit  at  law,  and  was  thenceforth  subject  to  Its  ordinary 
roles  and  incidents.' " 

Also  applying  the  foregoing  definition  of  Chief  Justice  Marshall, 
Judge  Seaman,  in  Re  City  of  Chicago,  supra,  says: 

"This  definition  has  been  frequently  readopted,  and  made  to  reach  .'writs  of 
mandamus  (Kendall  v.  V.  S.,  12  Pet.  524  [9  L,.  Ed.  1181]);  habeas  corpus 
(Holmes  V.  Jennlson,  14  Pef.  540  [614,  10  L.  E5d.  579] ;  Ex  parte  Mllligan,  4 
"Wall.  2  [18  L.  Eld.  281]);  proceedings  for  assessment  of  the  value  of  land 
taken  under  the  power  of  eminent  domain  (Kohl  v.  U.  S.,  91  U.  S.  367  [23 
■  L.  Ed.  449];  Boom  Co.  v.  Patterson,  98  U.  S.  4p8  [25  L.  Ed.  207];  Searl  v. 
School  Dist,  124  U.  S.  197,  8  Sup.  Ct.  460  [31  U  Ed.  415j);  and  like  pro- 
ceedlngs  for  condemnation,  which  Include  assessment  for  l>enefits  against 
other  premises  (Pacific  Railroad  Removal  Cases,  115  U.  S.  1,  5  Sup.  Ct.  1113 
[29  L.  Ed.  319] ;  City  of  Chicago  v.  Hutchinson,  11  Blss.  484, 15  Fed.  129).  In 
each  of  these  cases  the  proceeding  was  Judicial  and  adversary.  Whether  it 
was  strictly  Judicial  in  the  eminent  domain  cases  was  seriously  considered, 
and  finally  so  held,  under  the  distinctions  pointed  out.  In  Boom  Co.  v. 
Patterson  the  view  was  urged  before  the  court  that  the  proceeding  to  take 
private  property  for  public  use  is  an  exercise  by  the  state  of  its  sovereign 
right  of  eminent  domain,  with  which  the  Judiciary  department,  especially  of 
the  United  States,  had  no  right  to  interfere.  The  court  answers:  'This  posi- 
tion is  undoubtedly  a  sound  one  so  far  as  the  act  of  approt)riatlng  the  prop- 
erty Is  concerned.  The  right  of  eminent  domain — that  Is,  the  right  to  take 
private  property  for  public  use — appertains  to  every  independent  govern- 
ment. It  requires  no  constitutional  recognition;  it  is  an  attribute  of  sover- 
eignty. The  clause  found  In  the  Constitutions  of  the  several  states  pro- 
viding for  Just  compensation  for  property  taken  is  a  mere  limitation  uixin  the 
exercise  of  the  right  When  the  use  Is  public,  the  necessity  or  expediency  of 
appropriating  any  particular  property  is  not  a  subject  of  Judicial  cognisance. 
*  *  *  But,  notwithstanding  the  right  Is  one  that  appertains  to  sovereignty, 
when  tlie  sovereign  power  attaches  conditions  to  its  exercise,  the  inquiry 
whether  the  Constitutions  have  been  observed  is  a  proper  matter  for  Judicial 
cognizance.'  The  ascertainment  of  the  amount  of  compensation,  therefore,  be- 
comes a  Judicial  inquiry  when  carried  to  a  state  court  by  an  appeal  from  the 
award  of  commissioners." 

In  Des  Moines  Water  Co.  v.  City  of  Des  Moines,  206  Fed.  657,  124 
C.  C.  A.  445,  the  Circuit  Court  of  Appeals  (Eighth  Circuit)  in  a  pro- 
ceeding for  condemnation  of  waterworks  says : 

"Section  2009  of  the  same  Code  gives  elther«party  the  right  to  appeal  from 
'  th6  assessment  to  the  district' court  and  that  court  Is  required  to  try  the  same 
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as  if  an  action  by  ortUnarjr  proceedings.  Tbat  the  determination  of  an  issue 
of  fact  after  hearing  and  considering  the  evidence  Is  a  Jndlclal  function 
cannot  be  doubted.  In  City  of  Burlington  t.  Leebrlck,  43  Iowa,  252,  on  page 
259,  the  court  said:  'But  the  question,  by  whomsoever  determined,  involves  the 
examination  and  Weighing  of  testimony,  and  partakes  of  the  nature  of  a  Ju- 
dicial act.  It  is  not  the  sole  province  of  courts  to  determine  "what  the 
existing  law  Is  In  relation  to  some  existing  thing  already  done  or  happened." 
It  la  as  much  a  Judicial  act  to  determine  what  are  the  facts  of  a  particular 
case,  and  whether  they  bring  the  case  within  the*  operation  of  a  recognized 
principle  of  the  existing  law.' " 

In  South  Dakota  Railway  Co.  v.  C,  M.  &  St.  P.  Railway  Co.,  141 
Fed.  578,  73  C.  C.  A.  176,  the  Circuit  Court  of  Appeals  (Eighth  Circuit) 
quotes  the  language  of  Chief  Justice  Marshall,  supra,  defining  the  terra 
"suit,"  and  says : 

"But  it  la  Insisted  that  the  proceeding  Is  an  exercise,  by  the  state,  of  Its 
sovereign  right  of  eminent  domain,  and  can  only  be  maintained  as  authorized 
by  the  laws  of  the  state,  and  could  not.  In  the  tlrst  tDstance,  be  brought  In  the 
federal  court  This  position,  In  our  Judgment,  cannot  be  sustained ;  for,  not- 
withstanding the  right  is  one  that  appertains  to  sovereignty,  yet,  when  tbe 
sovereign  power  attaches  conditions  to  Its  exercise,  tbe  inquiry  whether  tbe 
conditions  have  been  observed  is  a  proper  matter  for  Judicial  cognizance,  and, 
if  that  Inquiry  talce  tbe  form  of  a  proceeding  before  the  courts  between  tbe 
Ijartles,  there  Is  a  controversy  which  is  subject  to  tbe  ordinary  incidents  of  a 
dvil  suit,  and  its  determination  derogates  In  no  respect  from  the  sovereignty 
of  the  state.  In  Colorado  Midland  Ry.  Co.  v.  Jones  (O.  C.)  29  Fed.  193,  Mr. 
Justice  Brewer  said:  'I  do  not  suppose  tbat  a  state  can,  by  making  special 
provisions  for  the  trial  of  any  particular  controversy,  prevent  the  exercise  of 
tbe  right  of  removal.  If  there  was  no  statutory  limitation,  the  Legislature 
could  provide  for  the  trial  of  many  cases  by  less  than  a  common-law  Jury,  oi; 
in  some  other  special  way.  But  the  fact  that  it  had  made  such  difTerent  and 
special  provisions  would  not  make  the  proceeding  any  the  less  a  trial,  or  such 
a  suit  as,  if  between  citizens  of  two  states,  could  not  be  removed  to  the  federal 
courts.  If  tills  were  possible,  then  tbe  only  thing  the  Legislature  of  a  state 
would  have  to  do  to  destroy  the  right  of  'removal  entirely  would  l)e  to  simply 
change  and  modify  the  details  of  procedure.' " 

So  as  to  the  sovereign  right  to  assess,  levy,  and  collect  taxes : 

"Wben  the  sovereign  power  attaches  conditions  to  Its  exercise,  the  In- 
quiry whether  the  conditions  have  l>een  observed  is  a  proper  matter  for  Judi- 
cial cognizance,  and,  if  tliat  inquiry  take  the  form  of  a  proceeding  before  the 
courts  l)etween  the  parties,  there  is  a  controversy  wlilch  is  subject  to  the 
ordinary  incidents  of  a  civil  suit." 

■  In  Re  Jamecke  Ditch  (C.  C.)  69  Fed.  161,  it  is  said: 

"But  the  Legislature  of  a  state  cannot,  by  making  special  provisions  for 
the  trial  of  particular  controversies,  nor  by  declaring  such  controversies  to  be 
special  proceedings,  and  not  civil  suits  at  law  or  In  equity,  deprive  the  federal 
courts  of  Jurisdiction  nor  prevent  a  removal." 

In  Re  Stutsman  County  (C.  C.)  88  Fed.  337,  in  an  action  brought  un- 
der special  provisions  enacted  by  the  Legislature  of  North  Dakota  to 
collect  delinquent  taxes,  in  which  a  petition  for  removal  was  filed. 
Judge  Amidon  said: 

"The  proceeding  has  every  element  of  a  'suit,'  within  the  meaning  of  tbat 
term  as  defined  by  the  Supreme  Court  In  construing  the  federal  Judiciary 
Acta.  It  'involves  the  determination  of  questions  of  law  and  fact,  and  there 
are  parties  litigant  to  contest  the  case  on  one  side  and  the  other.*  •  ♦  • 
'A  claim  of  the  parties,  capable  of  pecuniary  estimation,  is  the  subject  of  the 
litigation,  and  Is  presented  by  tbe  pleadings  for  Judicial  determination.' " 
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Under  the  general  principles  annotinced  in  the  foregoing  cases,  nu- 
merous proceedings,  some  of  them  special  in  their  nature,  have  been 
held  removable.  Hess  v.  Reynolds,  113  U.  S.  73,  5  Sup.  Ct  377,  28  L. 
Ed.  927;  Pacific  Railroad  Removal  Cases,  115  U.  S.  2,  5  Sup.  Ct  1113, 
29  L.  Ed.  319;  Gaines  v.  Fuentes,  92  U.  S.  10,  23  L.  Ed.  524;  Seari  v. 
School  Dist,  124  U.  S.  197,  8  Sup.  Ct.  460,  31  L.  Ed.  415;  Clark  v. 
Bever,  139  U.  S.  96,  11  Sup.  Ct.  468,  35  L.  Ed.  88;  Union  Terminal 
Co.  V.  Railway  (C.  C.)  119  Fed.  209;  Dunn  v.  Pownal,  65  Vt.  116,  26 
Atl.  484;  Nichols  v.  Bingham,  70  Vt  320,  40  Atl.  827;  Charleston 
Bridge  Co.  v.  Kanawha  Co.,  41  W,  Va.  658,  24  S.  E.'1002;  Delaware 
County  V.  Diebold  Co.,  133  U.  S.  473,  10  Sup.  Ct.  399,  33  L.  Ed.  674; 
Madisonville  v.  Mining  Co.,  196  U.  S.  239,  25  Sup.  Ct  251,  49  L.  Ed. 
462 ;  Mason  City  v.  Boynton,  204  U.  S.  570,  27  Sup.  Ct  321,  51  L.  Ed, 
629;  Waha  Co.  v.  Lewiston  Co.  (C:  C.)  158- Fed.  137;  Kansas  City  v. 
Water  Co.  (C.  C.)  164  Fed.  728 ;  Drainage  District  v.  C,  M.  &  St  P. 
Railway  Co.  (D.  C.)  198  Fed.  253;  Upshur  Co.  v.  Rich,  135  U.  S.  467, 
10  Sup.  Ct  651,  34  L.  Ed.  196.    In  this  last  case  the  court  says : 

"Even  an  appeal  from  an  assessment,  if  referred  to  a  court  and  jury,  or 
merely  to  a  court,  to  be  proceeded  In  according  to  judicial  metbods,  may  be- 
come a  suit  within  the  act  of  Congress ;  but  the  ordinary  acts  and  doings  of 
assessors,  or  of  appellate  boards  of  assessors,  In  passing  upon  matters  of 
mere  valuation,  appraisement,  or  proportionate  distribution  of  expense,  be- 
long to  a  different  class  of  governmental  functions,  executive  and  administra- 
tive In  their  character,  and  not  appertaining  to  the  judicial  department  If 
an  Illegal  principle  of  valuation  be  adopted,  or  an  unconstitutional  assessment 
or  tax  be  made  or  Imposed,  or  fraud  be  practiced,  it  may  be  examined  by  one 
©f  the  judicial  methods  referred  to,  and  thus  become  the  subject  of  a  suit 
*  •  •  The  principle  to  be  deduced  from  these  cases  Is  that  a  proceeding, 
not  in  a  court  of  justice,  but  carried  on  by  executive  officers  in  the  exercise  of 
their  proper  functions,  as  in  the  valuation  of  property  for  the  just  distribution 
of  taxes  or  assessments,  is  purely  administrative  in  its  character,  and  cannot, 
in  any  just  sense,  be  called  a  suit,  and  that  an  appeal  in  such  a  case  to  a 
board  of  assessors  or  commissioners  having  no  judicial  powers,  and  only  au- 
thorized to  determine  questions  of  quantity,  proportion  and  value,  is  not  a 
suit;  but  such  an  appeal  may  become  a  suit,  if  made  to  a  court  or  tribunal 
having  power  to  determine  questions  of  law  and  fact,  either  with  or  without 
a  Jury,  and  there  are  parties  litigant  to  contest  the  case  on  the  one  side  and 
the  other." 

It  has  been  urged  that  the  proceedings  upon  appeal  in  this  case  can- 
not be  a  "suit,"  because  it  is  contended  that  the  court  has  no  power  to 
execute  its  finding  or  judgment  Even  if  this  be  true,  it  is  not  conclu- 
sive. A  judgment  may  consist  of  a  determination  of  the  rights  of  the 
parties,  even  though  no  execution  or  other  order  is  requireid,  as  in  an 
action  to  quiet  title  and  in  other  cases ;  but  I  am  not  wDling  to  concede 
that  the  court  would  not  have  power  to  compel  the  administrative  offi- 
cers of  the  county  to  comply  with  its  findings.  A  court  of  equity  has 
broad  powers,  and  will  retain  jurisdiction  to  avoid  a  multiplicity  of  ac- 
tions, and,  if  necessary,  make  new  parties,  in  order  that  its  decrees 
may  be  made  effectual. 

In  my  opinion  in  Chicago,  Milwaukee  &  St.  Paul  Railway  Co.  v. 
Drainage  Dist  N'o.  8,  supra,  I  emphasized  the  rule  that  the  Legislature 
of  a  state  cannot  by  its  enactments  prescribe  actions  which  might  en- 
large or  limit  the  jurisdiction  of  the  federal  courts  sitting  in  equity,  and 
I  was  inclined  to  the  belief  that  t^e  L^slature  of  Iowa  would  have  no 
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power  to  create  a  proceeding  to  be  tried  as  an  equity  case  which  had 
never  heretofore  been  cognizable  in  equity ;  but  I  am  inclined  to  modi- 
fy my  views  there  expressed  as  applied  to  the  facts  in  tliis  case.  Judge 
Sanborn,  in  Landon  v.  Public  Utilities  Commission  (D.  C.)  234  Fed. 
152,  says: 

"Rlgbts  created  or  provided  by  the  statutes  of  the  states,  to  be  pursued  In 
the  state  courts,  may  be  enforced  and  administered  In  the  national  courts,  either 
at  law,  in  equity,  or  In  admiralty,  as  the  nature  of  the  rights  or  remedies  may 
require.  'A  party,  by  going  into  a  national  court,  does  not  lose  any  right  or 
appropriate  remedy  of  wblob  he  might  have  availed  himself  In  the  state 
courts  of  the  same  locality.  The  wise  policy  of  the  Constitution  gives  him  a 
choice  of  tribunals.'  Davis  v.  Gray,  18  Wall.  203,  221,  21  L.  Ed.  447;  Er 
parte  McNiel,  13  Wall.  236,  20  L.  Ed.  624;  Darragh  v.  H.  Wetter  Mfg.  Co.,  78 
Fed.  7,  14.  23  C.  O.  A.  609.  616,  and  cases  there  cited;  Broderlclc's  WIU,  21 
WalL  503,  520.  22  L.  Ed.  599;  Cowley  v.  RaUroad  Co.,  159  U.  S.£69,  583,  16 
Sup.  Ct  127,  40  L.  Ed.  263." 

[3]  It  has  been  urged  that  it  is  against  public  policy  to  have  these 
matters  of  taxation  t^en  out  of  the  tribunal  of  th^  state ;  but  it  must 
be  borne  in  mind  that,  if  they  can  be  taken  out  of  the  tribunals  of  the 
state,  it  is  by  express  enactment  of  the  Legislature  of  the  state.  The 
Legislature  was  not  compelled  to  grant  this  right  of  appeal,  but  it  did 
so ;  it  specifically  provided  for  the  trial  in  a  constitutional  court  with 
no  administrative  powers ;  it  made  it  a  judicial  proceeding,  and  it  fol- 
lows that  it  is  a  suit  between  the  parties,  and  as  such  removable  upon 
the  petition  of  a  nonresident,  where  the  statutory  amount  is  involved. 
Were  the  question  doubtful,  it  would  be  my  duty  to  resolve  the  doubt 
against  the  motion  to  remand,  because  from  such  order  an  appeal  will 
lie,  while  from  an  order  remanding  the  case  the  parties  have  no  right 
of  appeal.  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  650,  68  C.  C.  A.  288; 
Fritzlen  v.  Boatmen's  Bank,  198  U.  S.  587,  25  Sup.  Ct.  803,  49  L.  Ed. 
1174;  Fritzlen  v.  Boatmen's  Bank,  212  U.  S.  364,  29  Sup.  Ct  366,  53 
L.  Ed.  551 ;  Martin  v.  Water  Co.  (D.  C.)  197  Fed.  462 ;  Drainage  Dis- 
trict V.  Railway  (D.  C.)  198  Fed.  253 ;  Strother  v.  Railway  (D,  C.)  220 
Fed.  731. 

Without  the  consideration  of  other  questions  involved,  the  motion  to 
remand  will  have  to  be  overruled. 


POSTAL  TELEGRAPH-CABM)  CO.  v.  HOME  DREDGING  Ca 

HOirE  TELEPHONE  CO.  v.  HOME  DREDGING  CO.  et  aL 

(District  Court,  S.  D.  Alabama.    June  19,  1916.) 

Nos.  1458,  1515. 

Natioablx  Watbbs  4s»8 — DBEbeino  in  Habbob — Istvur  to  Submarine  Ga- 

BIAS. 

A  dredge  at  work  In  the  turning  basin  at  Mobile  held  not  liable  for 
fouling  or  Injuring  telegraph  and  telephone  cables,  which  some  two 
years  before  had  been  laid  across  on  the  bottom  of  the  river,  SOO  or  400 
feet  above  where  tbe  dredge  was  at  work,  and  wlilch,  so  far  as  shown, 
bad  not  been  moved. 

[Ed.  Nota — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  {  21.] 
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In  Admiralty.  Suits  by  the  Postal  Tel^fraph-Cable  Company  against 
the  Home  Dredging  Company  and  by  the  Home  Telephone  Company 
against  the  Home  Dredging  Company  and  dredge  No.  4 ;  Home  Dredg- 
ing Company,  claimant.    Decrees  for  respondents. 

Decree  in  No.  '1515  affirmed,  241  Fed.  252, C.  C.  A. . 

Leigh  &  Chamberlain  and  Clarke,  Brown  &  Howard,  all  of  Mobile, 
Ala.,  for  Postal  Telegraph-Cable  Co. 

Hanaw  &  Pillans,  of  Mobile,  Ala.,  for  Home  Tdephone  Co. 

Stevens,  McCorvey  &  McLeod,  of  Mobile,  Ala.,  for  Home  Dredg- 
ing Co. 

TOULMIN,  District  Judge.  In  1911,  libelants'  cables,  involved  in 
this  case, 'are  shown  by  the  evidence  to  have  been  laid  in  Mobile  river, 
and  placed  at  least  300  or  400  feet  north  of  the  north  line  of  the  turn- 
ing basin,  mentioned  in  the  evidence ;  the  western  portion  of  the  ca- 
bles being  placed  about  opposite  to  the  wreck  of  an  old  boat  which  lies 
in  that  locality,  and  several  hundred  feet  west  of  the  west  line  of  said 
,  turning  basin,  and  well  away  from  said  basin.  The  bottom  of  the  river 
is  soft  mud,  and  a  cable  is  likely  to  sink  deep  into  the  mud  soon  after 
being  laid.  In  October,  1913j  about  the  middle  of  that  month,  the  ac- 
cident and  injuries  complained  of  in  these  suits  occurred. 

There  were  witnesses  both  on  the  part  of  the  libelants  and  the  de- 
fendant, who  had  knowledge  of  the  fact  that  these  cables  were  laid  in 
October,  1911,  and  where  and  how  they  were  laid,  and  substantially 
agree,  as  hereinabove  stated,  as  to  the  same.    None  of  the  parties  in 

'  interest,  who  testified,  and  no  witness,  knew  when  or  how  they  were 
moved  or  displaced  from  where  they  were  laid  in  1911.  Yet  they  were 
found  in  the  turning  basin  in  October,  1913,  where,  tlie  preponderance 
of  evidence  is,  they  were  in  October,  1913,  at  the  time  the  dredge  was 
operating  in  the  north  end  of  the  turning  basin,  and  when  and  where 

■  its  cutter  fouled  the  cables. 

Paul  Madison,  the  captain  of  the  dredge,  testified  that  he  started  to 

'  Work  on  the  upper  end  of  the  turning  basin,  and  in  the  turning  basin. 
The  first  swing  of  the  dredge  picked  the  wire  up.  There  was  but  one 
wire  on  the  cutter.  Stein  told  him  where  to  go  to  work  and  where  to 
put  the  dredge,  and  was  there  when  the  dredge  was  put  in  place. 

Stein  testified  that  he  was  superintendent  of  the  Home  Dredging 
Company,  and  had  been  for  three  or  four  years.  He  saw  the  cables 
relaid  irt  191 1,  north  of  the  turning  basin,  in  line  with  an  old  boiler  and 
an  old  tugbpat  wreck,  about  abreast  of  which  they  crossed  the  river. 
He  stated  that  the  old  boiler  was  north-northwest  from  the  northwest 
corner  of  the  turning  basin,  and  200  or  300  feet  from  the  north  end  of 
the  turning  basin.  There  were  two  cables  laid  at  the  same  place,  with 
a  few  feet  between  them.  He  knew  of  no  further  moving  of  the  cables, 
and  heard  of  none.  He  placed  the  dredge  in  position  to  go  to  work. 
He  stated  that  he  placed  her  about  25  feet  north  of  the  line  of  the 

'  ranges,  about  25  feet  up  on  the  north  slope  of  the  turning  basin  and 
the  ranges.  There  he  left  the  dredge  to  go  to  work  on  the  next  or  suc- 
ceeding morning.  The  captain  of  the  dredge  which  fouled  the  cable  did 
not  see  the  laying  of  the  cables  in  191 1,  was  not  present,  and  Stein  stat- 
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ed  that  he  told  the  captain  where  the  cables  were  laid;  that  he  told  him, 
this  on  the  day  just  before 'the  dre<^e  went  up  to  the  turning  basin, 
and  again  mentioned  it  to  him  when  he  (witness)  went  up  there  an  hour 
later  to  place  the  dredge  in  position  to  work,  and  told  hinj  the  cables 
were  in  line  with  the  old  boiler,  and  also  told  him  to  anchor  south  of. 
the  two  red  flags  on  the  eastern  shore.  There  was  not  14  feet  of  water 
on  the  west  side  of  the  turning  basin.  There  was  14  feet  in  the  river 
above. 

Witness  Johansen,  the  lever  man,  testified  that  he  ccMitrolled  the 
"digging."  "The  dredge,  when  she  started,  might  have  been  about  40 
feet  behind  the  ranges,  which  was  the  line  which  marked  the  north  line 
of  the  bottom  of  the  turning  basin,  and  had  just  started  when  she 
fouled  the  cable."  The  witness  also  stated  that  he  was  present,  with 
dredge  No.  2,  when  the  cable  was  laid  in  1911.  It  was  put  right  across 
from  the  old  boiler.  He  also  stated  that  he  helped  cut  the  cable  off  the 
cutter.  There  was  only  one  cable  around  the  cutter.  The  cutter  was 
on  the  bow  of  the  dredge,  which  was  headed  down  the  river,  and  back 
behind  the  ranges  (which  means  north — up  the  river)  about  40  feet. 

Witness  OUinger  testified  that  the  old  boat  hull  near  the  west  shore 
was  about  500  feet  above  the  north  line  of  the  turning  basin. 

Witness  Targett  testified  that  the  old  sunken  tugboat  on  the  west 
side  of  the  river  was  200  or  300  feet  from  the  north  line  of  the  turn- 
ing basin.  He  stated  that  he  had  only  tp  dp  with  laying  out  the  work 
for  dredging,  and  that  he  did  so  in  October,  1913.  The  rai^e  stakes 
indicate  Uie  north  Une  of  the  turning  basin.  The  entire  length  of  the 
slope  at  the  north  end  was  50  feet. 

Witness  Freeman  stated  that  he  saw  the  cable  laid  in  1911,  just 
above  the  old  sunken  tugboat,  and  about  abreast  of  the  old  boiler,  and 
said  this  was  several  hundred  feet  above  the  cut. 

Witness  Kennerley,  a  government  inspector,  testified  that  the  dredge 
was  at  the  north  end  of  the  turning  basin,  placed  there  for  dredging 
work.  There  were  marks  posted  by  the  United  States  engineers  to  in- 
dicate where  to  dredge — stakes  with  two  red  flags  on  them.  The  range 
stakes  were  to  indicate  the  lines  bounding  the  basin,  as  distinguished 
from  the  slopes  of  the  basin.  The  purpose  of  the  ranges  was  to  estab- 
lish the  beginning  of  the  work.  The  dredge  at  the  time  of  beginning 
the  work  was  just  north  of  the  line  of  the  stakes  in  the  judgment  of  the 
witness,  about  30  or  35  feet ;  and  where  the  dredge  rested  and  started 
the  cutter  was  about  30  feet  above  the  line. 

Until  the  fouling  of  the  cable  by  the  dredge  cutter  in  1913,  no  one 
knew  or  suspected  that  the  cables  had  been  moved  or  displaced  from 
their  location  in  1911,  several  hundred  feet  north  or  northwest  of  the 
turning  basin,  so  far  as  was  disclosed  by  the  evidence  in  these  cases. 
No  one  could  or  did  give  any  explanation  as  to  how  or  why  the  cables 
were  found  in  the  turning  basin,  so  far  away  from  where  they  were 
known  to  have  been  laid  on  the  bottom  of  the  river  two  years  before. 
'Hiere  were  some  suggestions  as  to  how  it  might  have  occurred ;  but 
these  were  only  theories,  without  any  known  facts  on  which  to  base 
them. 

The  libelants  charge  that  tfie  Dredging  Company,  or  its  agents,  knew 
where  the  cables  had  been  laid  in  1911,  and  that  they  were  guilty  of 
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negligence  in  fouling  their  cables,  concluding  therefrom  that  the  dredge 
was  operating  in  the  locality  where  the  'cables  were  known  by  said 
company  to  have  been  laid  two  years  previous,  invqking  the  rule,  "Res 
ipsa  loquitur."  But  the  dredge  was  300  or  400  feet  away  on  the  slope  in 
the  turning  basin  where  she,  as  shown  by  the  evidence,  was  at  the  time 
of  the  accidents  actually  working.  There  was  no  evidence  tending  to 
show  that  the  defendant  was  to  blame  for  the  cause  of  the  accidents. 

"Where  the  coUlslon  occurs  exclusively  from  natural  causes,  and  without 
any  negligence  or  fault  on  the  part  of  either  party,  the  rule  Is  that  the  loss 
must  rest  where  It  fell,  as  no  one  Is  responsible  for  an  accident  which  was 
produced  by  causes  over  which  human  agency  could  exercise  no  control." 
The  Mabey,  14  Wall.  204,  20  L.  Ed.  881. 

"Where  neither  party  is  In  fault,  or  where  the  fault  Is  Inscrutable,  neither 
can  recover,  and  the  loss  must  rest  where  it  falls."  Woods  ▼.  Barge  Banner 
(D.  C.)  225  Fed.  433,  and  authorities  therein  cited. 

My  opinion  is  that  the  proof  fails  to  show  any  negligence  on  the  part 
of  respondents,  and  that  they  are  not  responsible  for  the  injuries  com- 
plained of. 

The  libels  are  dismissed;  and  it  is  so  ordered. 


THB  O.  W.  MILLS. 

THE  MAEX  WITnCH. 

(District  Court,  S.  D.  Alabama,  S.  D.    December  17,  I&ISO 

No.  1522. 

1.  TowAOK  9=9l9 — Reiatioit  or  Tuo  To  Tow. 

The  relation  of  tug  to  tow  under  ordinary  circumstances  Is  that  of  In- 
dependent contractor,  and  not  that  of  agent  and  principal,  or  employ4 
and  employer,  and  the  tow  Is  not  responsible  for  the  acts  of  the  tug. 

[Ed.  Note. — For  other  cases,  see  Towage,  Cent.  Dig.  i  41.] 

2.  CocusioN  «s>6&— TowAOK  ^=919 — ^Vessel  in  Tow — Liabilitt  of  Tow. 

If  a  tow  collides  with  another  vessel,  or  any  other  object  subject  to 
admiralty  jurisdiction,  as  a  beacon  or  channel  light.  It  is  not  liable  for 
the  damage  caused  thereby,  unless  some  negligence  contributing  to  the 
collision  is  proved  against  It. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent.  Dig.  {  72 ;  Towage,  Cent. 
Dig.  I  41.] 

3.  TOWAGB  «=»lfr— LtABILITT  OF  TUQ  OB  TOW. 

If  a  tow  is  on  a  hawser,  the  liability  for  a  collision  Is  vtpoa  the  tug  If 
the  tow  steered  properly,  but  upon  the  tow  if  the  proximate  cause  of  the 
collision  was  wild  steering  on  its  part. 

(eA.  Note. — For  other  cases,  see  Towage,  Cent.  Dig.  |  41.] 

4.  Towage  ®=»19 — Cabe  Requibed  of  Tea. 

The  care  required  of  a  tug  with  a  tow  is  only  ordinary  care;  but 
ordinary  care  of  those  engaged  in  towing  is  a  high  degree  Of  care,  be- 
cause they  hold  themselves  out  as  experts. 

[Ed.  Note. — For  other  cases,  see  Towage,  Cent  Dig.  |  41.) 

«=9For  other  cues  se*  raffle  topic  ft  KET-NUMBBR  In  aU  Ker-Numberefl  Dlsests  £  Iniluea 
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5.  ToWAGB  <ts>10— DtraiBS  or  Tno— HAxno  xw  Tow. 

It  is  the  duty  of  the  tug  to  see  that  the  tow  is  properly  made  up,  and 
that  the  lines  are  suffident  and  securely  fastened,  whether  she  furnishes 
the  lines  to  the  tow  or  the  tow  to  her. 

[Ed.  Note. — For  other  cases,  see  Towage,.  Cent  Dig.  }  41'.] 

fi.    TOWAGK  ®=>10 — ^iNJtTBT  TO   BKACON   BY  ToW — IilABItrTT  OF  TtTO. 

A  tug  with  a  schooner  in  tow  held  liable  for  Injury  to  a  beacon,  with 
which  the  tow  came  into  collision,  .and  which  was  outside  the  channel 
where  the  tow  should  have  been  kept ;  no  contributory  fanlt  being  found 
in  the  navigation  of  the  schooner. 

[Ed.  Note. — For  other  cases,  see  Towage,  Cent  Dig.  §  41.] 

In  Admiralty.  Suit  by  the  United  States  against  the  schooner  C. 
W.  Mills  (Mobile  Towing  &  Wrecking  Company,  claimant),  the  tug 
Mary  Wittich,  and  Thomas  I,.  Cook,  pilot.  Decree  for  libelant  against 
the  flig  Wittich. 

Decree  affirmed,  241  Fed.  378, C.  C.  A. . 

Alexander  D.  Rtts,  U.  S.  Dist.  Atty.,  of  Sehna,  Ala.,^  for  the  United 
States. 
G.  L.  Smith  &  Son,  of  Mobile,  Ala.,  for  The  C.  W.  Mills. 
Hanaw  &  Pillans,  of  Motwle,  Ala.,  for  The  Mary  Wittich. 
Stevens,  McCorvey  &  McLeod,  of  Mobile,  Ala.,  for  Cook. 

TOULMIN,  District  Judge.  (1,2]  The  relation  between  tug  and 
tow,  under  ordinary  circumstances,  is  that  of  independent  contractor, 
not  that  of  principau  and  agent.  The  tug  is  not  the  servant  or  employe 
of  the  tow,  and  the  tow  is  not  responsible  for  tiie  acts  of  the  tug.  If 
the  tow  collide  with  some  vessel  on  the  voyage,  it  is  not  liable  for 
the  damage  caused  thereby,  unless  some  negligence  contributing  to 
the  collision  be  proved  against  the  tow.  The  tow  is  not  liable  for 
the  tug's  acts,  where  the  latter  directs  the  navigation.  The  same  rule 
applies  where  the  tow  collides  with  any  object  subject  to  admiralty 
jurisdiction,  other  than  a  vessel,  such,  for  instance,  as  a  beacon  or 
channel  light.    Hughes,  Admiralty,  pp.  119,  121,  122. 

[3]  If  the  tow  is  towing  at  the  end  of  a  hawser,  the  liability  would 
be  upon  the  tug  if  the  tow  steered  properly,  but  would  be  upon  the 
tow  if  the  proximate  cause  of  the  collision  was  wild  steering  on  its 
part    Hughes,  Admiralty,  122. 

[4]  The  care  required  of  a  tug  with  tow  is  only  ordinary  care.  But 
ordinary  care  required  of  those  engaged  in  the  profession  of  towing 
is  a  high  degree  of  care,  for  they  hold  themselves  out  as  experts.  The 
measure  of  care  required  is  similar  to  that  required  of  pilots.  They 
are,  in  fact,  pilots.  "As  an  expert,  a  tugboat  man  must  know  the 
channel  and  its  usual  currents  and  dangers,  and  the  proper  method 
of  making  up  towi."  Hughes,  Admiralty,  123;  The  Dora  Allison 
(D.  C.)  213  Fed.  645. 

[5]  It  is  the  duty  of  the  tug  to  see  that  the  tow  is  properly  made 
up,  that  the  lines  are  sufficient  and  securely  fastened,  and  whether  she 
furnished  the  lines  to  the  tow,  or  the  tow  to  her.    It  is  said  that: 

"In  the  nature  of  the  employment,  her  officers  could  tell  better  than  the 
men  en  the  boats  what  sort  of  a  Une  was  required  to  secure  the  boats  to- 
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getber,  and  to  keep  tbem  In  their  positions.  If  sbe  fUled  In  this  duty  She 
was  guilty  of  a  maritime  fault."  The  Qnickst^,  9  WalL  (76  U.  S.)  666,  19  L. 
Ed.  767. 

"A  tug  with  vessels  In  tow  •  •  •  la  boond  to  consult  their  safety  as 
well  as  her  own.  ^e  mnst  see  that  what  clears  her  of  danger  does  not  put 
them  in  peril.  For  many  purposes  they  may  be  regarded  as  a  part  of  her- 
self. They  have  the  benefit  of  her  traction,  and  she  the  burden  of  their 
Inertia."    The  Syracuse,  9  WaU.  (76  tJ,  S.)  672,  19  L.  Ed.  783. 

[6]  The  tug  was  in  fault  because  of  the  failure  of  the  master  to 
keep  watch  to  see  that  the  tow  was  following,  so  as  to  keep  inside 
the  channel,  and  within  the  line  of  the  buoys  which  marked  the  chan- 
nel. The  N.  &  W.  No.  2  (D.  C.)  102  Fed.  "921.  It  is  the  duty  of  a 
tug  to  take  her  tow  by  the  usual  channel  course ;  the  tug  Wittich  evi- 
dently had  gone  considerably  to  the  eastward  of  the  usual  courst^and 
so  deviated  from  said  course  as  to  run  her  tow  into  collision  with  the 
beacon  light  and  materially  damage  it.  The  respondent  Wittich  de- 
nies negligence,  and  claims  that  the  Millsi  was  towed  in  the  customary 
manner  and  in  or  near  the  middle  of  the  channel.  The  weight  of  the 
evidence  shows  th6  contrary,  and  show?  that  the  beacon  with  which 
the  tow  collided  was  on  the  east  side  of  the  channel,  where  the  water 
was  only  about  14  feet  deep.  The  channel  proper  was  200  feet  wide 
at  the  bottom  and  28  feet  deep.  By  observing  and  conforming  to  the 
customary  course  through  the  channel,  it  would,  in  my  opinion,  have 
been  impossible  for  the  tag  to  have  gotten  far  enough  to.  the  east  of 
the  middle  of  the  channel  as  to  have  brought  her  tow  upon  this  beacon. 
There  were  no  circumstances  to  require  or  justify  a  departure  from 
the  usual  course.  . 

I  do  not  find  from  the  evidence  any  negligence  or  fault  on  the  part 
of  the  schooner  Mills,  or  the  pilot  in  charge  of  her,  contributing  to 
the  collision.  But  the  weight  of  the  evidence  satisfies  me  that,  from 
want  of  care,  ignorance  of  the  channel,  negligence,  or  lade  of  maritime 
skill  in  the  navigation  of  the  tug  and  tow,  on  die  part  of  those  in 
charge  of  the  tug,  makes  the  tug  Mary  Wittich  responsible  for  the 
collision  and  answerable  for  the  damage  resulting  therefrom. 

Decree  for  the  libelant  for  $415.90,  with  costs. 


THE  CASCADE. 
(District  Court,  B.  D.  New  York.    November  3,  1916.) 

Injunction  <s=26(d)— Pboceedinob  fob  LmrrATioN  of  Lxability — Restbain- 
INO  Obdebs. 

An  insurance  carrier  for  an  employer  under  the  New  York  Workmen^s 
Compensation  Law  (Consol.  Laws,  c.  67)  Is  primarily  and  not  second- 
arily liable  for  any   award   made  against   the  employer   by  the  State 
Industrial  Commission,  and  Is  not  entitled,  In  proceedings  by  the  employer 
.for  limitation  of  liability  as  a  vessel  owner,  to  an  order  restraining  the 
Commission  from  maintaining  an  action  against  it  on  its  policy  to  recover 
on  such  an  award. 
fEd.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  g  85.] 
£=3For  other  cases  see  sama  toplt  ft  KET-NUMBBR  tn  all  Ker-Nambarcd  Olgeats  A.  IMe^e* 
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In  Admiralty.  Petition  of  the  Merritt  &  Chapman  Derrick  & 
Wrecking  Company,  owner  of  the  wrecking  pump  boat  Cascade,  for 
limitation  of  liability.  On  application  of  me  NeW  Amsterdam  Cas- 
ualty Company  for  restraining  order.    Denied. 

Carter  &  Carter,  of  New  York  City  (Peter  S.  Carter,  of  New  York 
City,  of  counsel),  for  petitioner. 
Robert  W.  Bonynge,  of  New  York  City,  for  respondent. 

VEEDER,  District  Judge.  This  is  an  application  by  the  New  Am- 
sterdam Casualty  Company  for  an  order  restraining  me  State  Indus- 
trial Commission  of  the  state  of  New  York  from  instituting  or  pros- 
ecuting, suits  against  it,  as  insurance  carrier  for  petitioner,  m  respect 
of  any-jfslaim  for  damage  sustained  by  any  person  in  the  accident  re- 
ferred to  in  the  petition  for  limitation  of  liability  filed  in  this  court  on 
February  25,  1916,  and  *in  particular  restraining  the  State  Industrial 
Commission  of  the  state  of  New  York  and  its  attorney  from  the  fur- 
ther prosecution  of  the  suit  conamenced  by  the  said  State  Industrial 
Commission  against  the  New  Amsterdam  Casualty  Company,  as  in- 
surance carrier  for  the  petitioner  herein,  and  now  pending  in  the  Su- 
preme Court,  County  of  New  York,  in  the  name  of  the  people  of  the 
state  of  New  York,  plaintiff,  against  New  Amsterdam  Casualty  Com- 
pany, defendant,  for  failure  to  pay  compensation  due  under  an  award 
made  by  the  State  Industrial  Commission. 

It  appears  that  on  December  23,  1915,  oile  Harry  Hanson,  a  sub- 
marine diver  employed  by  the  petitioner,  lost  his  life  while  engaged 
with  the  petitioner's  wrecking  pump  boat  Cascade  in  raising  a  mud 
scow  which  had  sunk  in  the  East  River  off  the  foot  of  Fifty-Seventh 
street,  Brooklyn.  On  January  18,  1916,  Hanson's  widow  ap^ied  to 
the  State  Industrial  Commission  for  an  award  of  compensatilm  pur- 
suant to  the  Workmen's  Compensation  Law  (Consol.  Laws  N.  Y.  ch. 
67).  After  a  hearing  the  Commission  made  an  award  of  $5,882.68  on 
February  2d,  notice  of  which  was  g^ven  three  days  later  to  the  peti- 
tioner, as  employer,  and  to  the  New  Amsterdam  Casualty  Company, 
its  insurance  carrier,  under  the  Compensation  Law.  Thereupon,  on 
February  25th,  the  petitioner  filed  a  petition  in  this  court  for  limita- 
tion of  its  liability  to  the  value  of  the  pumping  boat,  pursuant  to  Rev. 
St.  U.  S.  §§  4283^285  (Comp.  St.  1913,  §§  8021-^023) ;  and  on  the 
same  day  an  order  of  this  court  appointed  a  commissioner  to  receive 
proof  of  claims,  directed  the  issue  of  monition,  appointed  a  commis- 
sioner to  appraise  the  value  of  the  Cascade,  and  enjoined  suits  against 
the  petitioner  in  the  following  terms : 

"Ordered,  tbat  until  the  final  judgment  of  this  court  shall  be  rendered 
herein,  or  further  order  herein,  all  person  or  persons  and  the  State  In- 
dustrial Commission  of  the  state  of  New  York  are  hereby  restrained  and 
oijolned  from  Instituting  or  prosecuting  any  suit  or  suits  against  the  peti- 
tioner In  respect  of  any  claim  or  claims  for  damage,  loss,  or  injury  alleged 
to  have  been  suffered  by  him  or  them,  growing  out  of  the  disaster  or  acci- 
dent referred  to  in  said  petition." 

The  monition  was  served  on  the  Commission  February  25th.  An 
amended  order  of  this  court,  dated  March  3d,  directed  that — 
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"this  order  and  the  monldcm  herein  be  served  upon  the  New  Amsterdam 
Casualty  Company,  Insurance  carriers  for  said  petitioner,  and  that  a  copy  Of 
the  order  of  February  2S,  ldl6,  be  also  served  upon  them,  Indodlng  them  by 
such  service  in  the  stay  therein  contained." 

That  is  to  say,  the  Casualty  Company  was  thereby  expressly — 

"restrained  and  enjoined  from  instltutiitg  or  prosecuting  any  suit  or  suits 
against  the  petitioner  In  respect  of  any  claim  or  claims  for  damage,  loss  or 
Injury  •  •  ♦  growing  out  of  the  disaster  or  accident  referred  to  in  said 
petition." 

The  Commissioner  proceeded  to  appraise  the  value  of  the  Cascade, 
and  on  March  27th  filed  his  report  fixing  her  value  at  $2,500,  and  on 
May  3d  this  report  was  confirmed.  Meanwhile,  no  part  of  the  award 
made  by  the  Industrial  Commission  on  February  2d  having  been  paid, 
the  Commission  on  March  29th  commuted  its  award  to  a  liipp  sum 
and  directed  that  suit  be  brought  against  the  Casualty  Company,  which 
was  done  May  6th. 

A  prior  application  for  the  same  relief  was  denied  June  6,  1916, 
because  it  was  made,  not  by  the  Casualty  Company,  but  by  the  attor- 
ney for  the  petitioner  in  the  limitation  of  liability  proceeding,  and  the 
petitioner's  interest  in  the  application  did  not  appear.  The  latter 
consideration  is  decisive  of  the  present  application.  The  Casualty 
Company's  claim  for  relief  is  based  upon  the  assertion  that  it  is  sec- 
ondarily liable  for  any  award  made  against  the  petitioner.  But  ac- 
cording to  the  express  tejms  of  its  insurance  policy,  as  well  as  of  the 
New  York  Workmen's  Compensation  I<aw,  under  which  it  was  issued, 
the  Casualty  Company  is  primarily  liable  upon  its  direct  obligation. 
Indeed,  its  counsel  admitted  at  the  hearing  that  under  no  circumstances 
could  the  Casualty  Company  have  recourse  to  the  Merritt  &  Chapman 
Derri||(  &  Wrecking  Company  for  any  payment  made  under  the 
policy.  The  Casualty  Company,  under  its  policy,  undertook  to  pay  the 
compensation  that  might  be  awarded  against  the  employer.  The  State 
Industrial  Commission  has  brought  suit  on  that  policy,  in  accordance 
with  its  right  under  the  Workmen's  Compensation  Law.  If  die  Cas- 
ualty Company  has  any  defense,  it  may  be  urged  in  that  suit. 

The  application  is  denied.  I  am  authorized  to  state  that  Judge 
CHATFIEXfD  concurs  in  this  disposition  of  the  application. 
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THE  THIELBBK.  * 

THE  THODE  FAGELtTND. 

(Carcnlt  Court  of  Appeals,  Nlntb  Clrciiit    Uaxdb  S,  191T.) 

No.  2769. 

1.  ADHISAI-TT  «=>1 — JUKISDICTTON — BlTBOT  OF  IiOOAT  STATUTES. 

Neither  local  statutes,  decisions,  nor  otiier  local  laws  can  abrogate  or 
limit  the  maritime  law  applicable  to  an  admiralty  case  properly  before 
an  admiralty  court 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  {f  1-17.] 

2.  ADUIRAI.TT  $=>19 — Suit  fob  Daicaoes— Liabiutt  of  Fort  or  Pobti.and — 

STATCTOBT    LntlTATION. 

The  provision  of  the  Oregon  law  governing!  the  port  of  Portland  lim- 
iting Its  liability  to  $10,000  for  damages  caused  by  fault  of  its  tugs  or 
negUgence  of  its  pilots,  L.  O.  Ij.  {  6106,  is  not  effective  to  limit  the' 
liability  of  the  corporation  in  a  suit  for  collision  In  a  court  of  admiralty. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent.  Dig.  U  233,  234.] 
Z.  Goixisioiv  4=>115— Neouobnob  or  Pilot— Liabiutt  of  Pobt  or  Pobt- 

U^ND. 

The  port  of  Portland,  a  monldpal  corporation  created  by  the  laws  of 
Oregon  and  authorized  to  furnish  tugs  and  pilots  for  vessels  between 
Portland  and  the  sea,  L.  O.  L.  g  6106,  is  liable  under  the  maritime  law 
for  a  collision  resulting  from  the  negligence  of  a  pilot  bo  furnished  to 
a  vessel  on  her  request. 

[Ed.  Note.— For  other  cases,  see  Collision,  Coit.  Dig.  tS  244-247.] 

4.  CoixisioN  €=>95(4) — Steam  Vessexo  CbossiIjci — Vioxatiow  of  Rttuib. 

A  collision  In  the  harbor  of  Astoria  in  the  early  morning  between  a 
steamship  ontbound  in  charge  of  a  pilot  and  a  bark  in  tow  of  a  tug 
passing  np  the  river  held  due  sol^y  to  the  fault  of  the  steamship  for 
violation  of  the  starboard  hand  crossing  rule,  by  attempting  to  cross- 
ahead  of  the  tug,  which  was  on  her  starboard  hand  approaching  oblique- 
ly, and  for  failure  to  signal  when  she  reversed  her  engines,  after  her 
crossing  signal  had  been  assented  to. 

[Ed.  Note.— For  other  cases,  see  Collision,  Gent  Dig.  {$  200-202.] 

6.  CoixisioR  «s»21 — Evidence  or  Fault— Vioi.ation  of  Rules. 

Where  a  vessel  has  committed  a  positive  breach  of  a  statutory  duty,, 
she  must  show,  not  only  that  her  fault  probably  did  not  contribute  to  a 
collision,  but  that  It  could  not  have  done  sa 

[Ed.  Note.^For  other  cases,  see  Colllsl<m,  Cent  Dig.  {  18.) 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon ;  Robert  S.  Bean,  Judge. 

Suit  in  admiralty  for  collision  by  Wilhelm  Wilhdmsen,  owner  of 
the  steamship  Thode  Fagelund,  against  the  bark  Thielbek,  Knohr  & 
Burchard,  Nfl.,  claimant,  and  the  Port  of  Portland ;  also  suit  by  Knohr 
&  Burchard,  Nfl.,  owner  of  the  Thielbek,  against  the  Thode  Fagelund 
and  the  Port  of  Portland.  Decrees  against  the  Fagelund  and  the  Port 
of  Portland/  from  which  they  appeal.    Modified  and  affirmed. 

For  opinion  below,  see  218  Fed.  251.    See,  also,  211  Fed.  685. 

A=>Por  other  cases  ■«•  siuDC  topic  *  KBY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
241 F. — 14  •Rehesrlne  denied  May  14,  1S17. 
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Wood,  Montagfue  &  Hunt  and  Erskine  Wood,  all  of  Portland,  Or., 
for  Knohr  &  Burchard. 

Rogers  MacVeagh,  Teal,  Minor  &  Winf  ree,  and  Wirt  Minor,  all  of 
Portland,  Or,,  for  the  Port  of  Portland. 

William  C.  Bristd,  of  Portlandr  Or.,  for  Wahelm  Wilhelinsen. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  A  "collision  in  the  harbor  of  Astoria  betweeh 
the  steamship  Thode  Fagdund,  owned  by  Wilhelm  Wilhelmsen,  and 
at  the  time  laden  and  outward  bound,  and  the  bark  Thielbek,  owned  by 
Knohr  &  Burchard,  and  at  the  time  in  ballast  and  in  tow  of  the  tug 
Ocklahama,  going  up  the  Columbia  river  from  Astoria  to  the  city  of 
Portland,  gave  rise  to  the  litigation  disclosed  by  the  record  now  before 
us.  It  resulted  in  serious  damage  to  both  ship  and  bark,  but  especially 
to  the  ship — the  owners  of  the  cargo  of  the  latter  also  suffering  loss. 
The  ship  was  at  the  time  in  question  in  charge  of  a  duly  licensed  pilot 
named  Nolan,  employed  for  the  purpose  by  the  port  of  Portland,  and 
the  tug,  which  was  one  of  the  most  powerful  on  the  river,  was  with  its 
tow  in  charge  of  a  duly  licensed  pilot  named  Pease,  also  employed  for 
the  purpose  by  the  port  of  Portland. 

Tne  latter  is  a  municipal  corporation  created  by  and  organized  under 
an  act  of  the  Legislature  of  the  state  of  Oregon  in  the  year  1891.  Nei- 
ther by  the  act  of  its  creation,  nor  as  subsequently  amended  by  the  Leg- 
islature of  the  state,  was  the  municipality  authorized  to  engage  in  the 
ousiness  of  towage  or  pilotage ;  but  in  1908,  under  a  procedure  then  in 
force  in  the  state,  an  act  was  proposed  by  initiative  petition  and  duly 
adopted,  whereby  the  port  of  Portland  was  "authorized  and  empower- 
ed to  establish  and  maintain  an  efficient  towage  and  pilptage  service  be- 
tween the  corporate  limits  of  the  port  of  Portland  and  the  open  sea." 
It  was  by  virtue  of  the  power  so  conferred  that  the  port  of  Portland 
engaged  in  the  business  of  piloting  and  towing  vessels  between  the  city 
and  the  sea,  in  the  transaction  of  which  business  it  furnished  the  pilot 
for  the  ship  and  the  pilot  and  tug  for  the  sailing  vessel  above  mention- 
ed, upon  the  request  of  their  respective  masters. 

The  ship,  which  was  350  feet  in  length  and  heavily  laden,  reached 
the  waters  of  Astoria  harbor  the  evening  before  the  accident  in  charge 
of  another  pilot,  and  anchored  at  9:40  p.  m.  near  flash  buoy  No.  2, 
where  Nolan,  an  experienced  pilot  of  those  waters,  pursuant  to  an  or- 
der of  the  superintendent  of  towage  and  piloting  of  the  port  of  Port- 
land, went  on  board  and  took  charge  for  the  purpose  of  piloting  the 
ship  to  the  open  sea.  At  the  same  time  the  bark  was  at  anchor  in  the 
lower  harbor  and  also  on  the  Astoria  side,  and  between  the  two  the 
United  States  barge  Chinook,  about  450  feet  in  lenp:th,  was  anchored 
on  the  north  side  of  the  harbor  and  was  swinging  with  the  tide. 

About  an  hour  after  the  anchoring  of  the  ship  the  tug  Ocklahama, 
belonging  to  the  port  of  Portland,  arrived  in  charge  of  its  pilot,  Pease, 
and  was  lashed  to  the  bark  for  the  purpose  of  towing  the  latter  to  the 
city,  whereupon  the  two  vessels,  for  the  purpose  of  that  navigation  be- 
came one  (The  Columbia,  73  Fed.  226,  19  C.  C.  A.  436;  Halvorsen 
Transportation  Co.  v.  Cheda,  The  Seven  Bells,  241  Fed.  43,  —  C. 
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C.  A. ,  decided  present  term),  and  the  captain  of  the  bark  retired 

to  his  cabin,  leaving  the  pilot,  Pease,  in  charge.  At  3:20  a.  m.,  or 
thereabouts,  on  the  same  night,  the  ship  weighed  anchor  and  with  her 
helm  to  starboard  proceeded  under  a  slow  bell  down  the'  harbor  against 
a  flood  tide.  About  20  minutes  before  the  ship  was  thus  put  in  motion, 
the  tug  with  her  tow  left  the  anchorage  ground  in  the  lower  harbor  and 
proce«ied  up  the  river,  bound  for  Portland. 

The  collision  occurred  near  the  stem  of  the  government  dredge,  and 
growing  out  of  it  were  the  various  libels  filed  in  the  court  below.  The 
first,  numbered  6111,  was  filed  by  Wilhelm  Wilhelmsen,  owner  of  the 
Thode  Fagelund,  in  rem  against  the  Thielbek  and  in  personam  against 
the  port  of  Portland,  in  whjch  libel  it  was  charged  that  the  Ocklahama 
and  Thielbek  were  negligently  and  carelessly  navigated  in  these  partic- 
ulars: (1)  That  the  officer  ki  charge  of  the  Ocklahama  was,  in  sub- 
stance, inexperienced.  (2)  That  no  lookout  was  kept  upon  the  Thielbek 
or  upon  the  Ocklahama.  (3)  That  the  Ocklahama  and  Thielbek  were 
navigated  with  a  varying  helm.  (4)  That  the  Ocklahama  did  not 
promptly  answer  the  passing  signals,  or,  when  she  did  answer,  did  not 
observe  and  obey  the  same.  (5)  That  tKe  Ocklahama  was  operated  at 
too  great  a  speed.  (6)  That  the  Ocklahama  failed  to  act  on  or  observe 
the  known  position  of  the  dredge  Chinook  and  the  fact  that  the  Thode 
Fagelund  was  departing  on  an  outward-bound  voyage  on  the  turn  of 
the  tide.  (7)  That  the  officers  of  the  Ocklahama  and  Thielbek  did  not 
watch  the  compass  bearing  of  the  approach  of  the  Thode  Fagelund. 
(8)  That  when  the  pilot  of  the  Ocklahama  saw  the  red  light  of  the 
Thode  Fagelund  he  did  not  conduct  his  vessel  as  he  should  have  done, 
so  as  to  pass  safely  between  the  Thode  Fagelund  and  the  Railroad 
wharf  in  Astoria.  (9)  That  the  Ocklahama  and.  the  Thielbek  did  not 
give  the  Thode  Fagelund  sufficient  clearway,  either  one  side  or  the 
other,  of  the  available  open  channelway. 

Knohr  &  Burchard,  Nfl,,  owners  of  the  Thielbek,  next  filed  a  libel, 
numbered  6116,  in  rem  against  the  Thode  Fagelund  and  in  personam 
against  the  pott  of  Portland,  alleging  negligence  substantially  as  fol- 
lows :  (1)  That  the  Thode  Fagelund  approached  the  channel  between 
the  stem  of  the  Chinook  and  the  Astoria  docks  in  such  a  manner  that 
she  was  not  under  proper  control.  (2)  That  she  blew  two  whistles  and 
attempted  to  cross  the  bow  of  the  Ocklahama  and  tow  when  the  red 
light  was  showing  to  the  Thode  Fagelund  and  her  own  green  light  was 
ooly  showing  to  the  Ocklahama.  (3)  That  after  the  passing  signals 
had  been  given  and  agreed  upon  the  Thode  Fagelund  altered  her  course 
to  her  own  starboard,  and  crowded  the  Ocklahama  and  Thielbek  so 
close  to  the  Chinook  as  to  make  the  passing  impossible.  (4)  That  the 
Thode  Fagelund  reversed  her  engines  full  speed  astern,  and  did  not 
signal  by  three  whistles  that  her  engines  had  been  reversed. 

In  its  answer  to  these  several  libels  the  port  of  Portland  pleaded  af- 
firmatively the  law  under  which  it  rendered  the  service  that  has  been 
mentioned,  and  also  pleaded  this  provision  of  the  act  of  1908  author- 
izing and  empowering  it  to  establish  and  maintain  an  efficient  towage 
and  pilotage  service  between  the  corporate  limits  of  the  port  of  Port- 
land and  the  open  sea : 
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"If  a  vessel  or  cargo,  while  bdng  towed  by  a  yessel  owned  or  operated  by 
tbe  port  of  Portland,  or  while  onder  the  charge  of  a  pilot  employee  of  the 
I)ort  of  Portland,  is  Injured  or  lost  by  reason  of  the  fault  of  such  tug,  or  the 
negligence  or  incompetence  of  such  pilot,  the  port  of  Portland  shall  not  be 
liable  for  any  loss  or  injury  thereof  in  excess  of  |10,000." 

The  port  of  Portland  further  pleaded  affirmatively  that  its  pilots 
were  duly  licensed,  and  were  authorized  by  virtue  of  their  licenses  to 
undertake  the  service  which  they  were  performing  at  the  time  of  the 
collision,  and  that  they  were  pilots  of  experience  and  familiar  wiA  the 
waters  in  which  the  collision  occurred. 

Subsequently  tiie  owner  of  the  Fagelund  was  permitted  to  amend  his 
libel,  by  alleging,  in  substance, -that,  if  the  accident  did  not  occur  as 
alleged  in  his  original  libel,  it  did  occur  through  the  negligence  and 
cardessness  of  the  pilot  of  the  Fagelund. 

Libels  were  also  filed  by  the  owners  of  the  cargo  of  the  Thode  Fage- 
lund, but,  as  they  were  subsequently  dismissed  and  no  question  is  here 
presented  respecting  them,  no  further  reference  to  those  libels  need 
be  made ;  nor,  in  the  view  we  take  of  the  case,  need  am^  specific  ref- 
erence be  made  to  the  petition  filed  in  behalf  of  the  Thielbek  for  a 
limitation  of  its  liability. 

The  cases  were' consolidated  for  trial  in  the  court  below,  but  sepa- 
rate decrees  were  there  entered.  In  so  far  as  concern  these  appeals,  the 
first  decree  was  entered  in  the  case  numbered  6116  in  the  court  below, 
which  decreed  tiiat  the  libelant,  Knohr  &  Burchard,  Nfl.,  recover 
"against  the  steamer  Thode  Fagelund,  her  engines,  etc.,  and  the  port  of 
Portland,  or  either  of  them,  the  said  sum  of  $12,805.26  (being  the 
amotmt  of  damages  found  to  have  been  sustained  by  the  libelant),  with 
interest  thereon  from  the  20th  day  of  October,  1913,  until  paid,  and 
costs  taxed  at  $239.49,  and  that  the  said  steamer  Thode  Fagelund  be 
condemned  therefor,  and  that  execution  issue  against  the  port  of  Port- 
land therefor,"  with  a  provision  to  the  effect  that,  should  the  claimant, 
Wilhelm  Wilhelmsen,  pay  to  the  libelant  on  account  of  the  decree  the 
amount  awarded  therein,  with  interest  and  costs,  or  any  part  thereof, 
the  said  claimant  shall  recover  over  from  the  port  of  Portland  the 
amount  so  paid  to  the  libelant.  That  decree  was  entered  June  24,  1915, 
and  from  it  both  the  claimant,  Wilhehn  Wilhelmsen,  and  the  port  of 
Portland  appealed. 

The  decree  in  the  case  numbered  6111  in  the  court  below,  and  be- 
ing the  first  libel  filed  growing  out  of  the  accident  in  question,  was  en- 
tered October  25,  1915,  and  decreed, that  the  owner  of  the  Fagelund, 
being  the  libelant  in  that  action,  "have  and  recover  of  and  from  the 
port  of  Portland,  respondent  herein,  the  sum  of  $43,804.66,  with 
interest  thereon  at  the  legal  rate  from  the  24th  day  of  August,  1913, 
until  paid,"  and  further  adjudged  "that  in  the  event  the  libelant,  Wil- 
helm Wilhelmsen,  pays  or  is  required  or  compelled  to  pay  the  amount 
of  the  damages  decreed  by  this  court  in  favor  of  Knohr  &  Burchard; 
libelants,  owners  of  tbe  German  ship  Thielbek,  in  cause  No.  6II6, 
amounting  to  the  sum  of  $12,805.26,  with  interest  thereon  and  costs  as 
therein  decreed,  then  and  in  that  event  the  said  Wilhelm  Wilhelmsen 
shall  have  and  recover  of  and  'from  the  port  of  Portland  all  of  said 
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sums,  together  with  interest  thereon  at  the  legal  rate  until  paid,"  and 
further  decreed  Wilhelmsen  his  costs  taxed  at  $177.69. 

It  will  be  observed  that  in  and  by  the  decree  last  mentioned  no  dis- 
position was  made  of  the  claim  made  by  Wilhelmsen,  as  owner  of  the 
Fagelund,  against  the  bark  Thielbek,  which  omission  was  apparently 
occasioned  by  inadvertence,  growing  out  of  the  absence  of  the  Thiel- 
bek's  proctor  at  the  time  of  the  entry  of  the  decree  and  the  subsequent 
absence  of  the  judge,  who  on  his  return  to  Portland  made  and  entered 
this  decree  on  the  31st  day  of  January,  1916,  in  the  case  numbered 
6111: 

*Thl«' cause  having  duly  and  regularly  been  heard,  the  libelant  appearing 
by  W.  O.  Bristol,  his  proctor,  the  port  of  Portland  by  Wirt  Minor,  its  proctor, 
and  the  claimant  by  Erskine  Wood,  Its  proctor,  and  the  court  being  of  the 
-opinion  that  the  allegations  of  the  libel  against  the  German  bark  Thielbek 
are  not  sustained,  and  that  the  collision  alleged  in  said  libel  occurred  without 
any  fault  on  the  part  of  the  said  Thielbek,  it  is  now  considered,  ordered,  and 
decreed  that  the  libel  of  Wilhelm  Wilhelmsen  against  the  said  Thielbek,  etc., 
be  and  the  same  is  hereby  dismissed,  and  that  the  claimant,  Knohr  & 
Bnrcfaard,  Mfl.,  recover  of  and  from  the  libelant,  Wilhelm  Wllhelmgen,  and 
his  stlprdators,  for  costs  and  value.  Its  costs  and  disbursements  herein  taxed 
at  $2,247.93.  S.  S.  Bean,  Judge." 

From  that  decree  no  appeal  was  taken.  It  will  therefore, be  seen  that 
th^  decrees  before  us  for  review  are  the  decrees  entered  in  case  num-, 
bered  in  the  court  below  6116,  brought  by  Knohr  &  Burchard,  Nfl.,  as 
owners  of  the  Thielbek,  i^inst  the  Fagelund  and  its  owner,  Wilhelm- 
sen, and  the  port  of  Portland,  in  which  the  libelant  was  given  judgment 
against  the  Fagelund  and  the  port  of  Portland  for  the  damages  found 
to  have  been  sustained  by  the  Thielbek,  with  costs,  and  with  the  pro- 
visicHi  that  has  been  set  out  to  the  effect  that  the  Fagelund  should  re- 
cover over  from  the  port  of  Portland  any  amount  she  might  have 
to  pay  to  the  libelant  under  the  decree,  from  which  decree  both  Wil- 
helmsen, owner  of  the  Fagelund,  and  the  port  of  Portland,  appealed. 

The  other  decree  before  us  is  that  entered  in  case  numbered  in  the 
court  below  6111,  brought  by  Wilhelmsen,  as  owner  of  the  Fagelund, 
against' the  Thielbek,  her  owners,  and  the  port  of  Portland,  in  which 
the  libelant,  Wilhelmsen,  was  awarded,  as  has  been  seen,  damages 
against  the  port  of  Portland  in  the  sum  of  $43,804.66,  with  interest,  and 
further  adjudging  that,  in  the  event  the  libelant,  Wilhehnsen,  should 
pay  or  be  compelled  to  pay  the  amount  decreed  by  the  court  in  the  case 
numbered  6116  in  favor  of  the  owners  of  the  Thielbek  for  the  sum  of 
$12,805.26,  being  the  amount  of  damages  found  to  have  been  sustained 
by  the  Thielbek,  with  interest  thereon  and  costs  as  adjudged,  then 
and  in  that  event  Wilhelmsen  should  have  and  recover  of  and  from 
the  port  of  Portland  all  of  such  sums,  with  legal  interest  until  paid, 
from  which  decree  the  port  of  Portland  only  appealed.  In  saying  that 
from  the  decree  last  mentioned  the  port  of  Portland  only  appealed, 
we  have  not  overlooked  the  fact  that  in  the  assignment  of  errors  filed 
by  the  proctor  for  Wilhelmsen,  February  21,  1916,  is  the  following : 

"Thirty-Seventh.  That  the  court  erred  In  giving  a  Judgment,  order,  or  de- 
cree in  favor  of  Knohr  &  Burchard  for  any  amount  in  costs  after  said  court 
had  originally  entered  a  decree  in  favor  of  the  Thielbek  and  its  owners  and 
claimants,  Knohr  &  Bnrcfaard,  In  cause  6111,  from  which  the  appellant  had 
tberetotore  appealed." 
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Notwithstanding  the  latter  statement  in  that  assignment  of  error, 
the  record  does  not  show  that  any  appeal  by  Wilhelmsen  from  the  de- 
cree of  October  25,  1915,  was  ever  t^en. 

[1,  2]  It  is  contended  on  behalf  of  the  port  of  Portland  that  no  de- 
cree against  it  could  be  entered  in  excess  of  $10,000,  because  of  9  limi- 
tation of  its  liability  to  that  amount  made  by  the  Oregon  law  that  has 
been  cited.  We  are  unable  to  sustain  that  contention ;  and  we  are  of 
the  opinion,  as  was  the  learned  judge  of  the  court  below,  that  the  con- 
trary was  distinctly  adjudged  in  effect  by  the  Supreme  Court  in  the 
case  of  Workman  v.  New  York  City,  Mayor,  etc.,  179  U.  S.  552,  21 
Sup.  Ct.  212,  45  L.  Ed.  314. 

It  is  said  by  the  proctor  for  the  port  of  Portland  that  the  question 
is  so  important  that  its  disposition  should  not  be  based  upon  any  one 
decision.  It  is  a  sufficient  answer  to  the  suggestion  to  say  that  one 
decision  of  the  Supreme  Court  upon  a  point  involved,  so  long  as  it 
stands  unreversed,  is  as  binding  upon  the  inferior  courts  as  a  dozen; 
but  we  will  add  a  few  citations  to  the  same  general  effect  that  neither 
local  statutes,  decisions,  nor  other  local  laws  can  abrogate  or  limit  the 
maritime  law  applicable  to  an  admiralty  case  properly  before  an  ad- 
miralty court.  In  the  case  of  The  Chusan,  Fed.  Cas.  No.  2,717,  Judge 
Story  said: 

"In  the  exercise  of  this  admiralty  and  maritime  Juri.sdlctlon,  the  courts  of 
the  United  States  are  exclusively  governed  by  the  legislation  of  Congress. 
and  In  the  Absence  thereof  by  the  general  principles  of  the  maritime  law. 
The  states  have  no  right  to  prescribe  the  rules  by  which  the  courts  of  the 
United  States  shall  act,  nor  the  Jurisprudence  which  they  shall  administer. 
If  any  other  doctrine  were  established,  it  would  amount  to  a  complete  sur- 
render of  the  Jurisdiction  of  the  courts  of  the  United  States  to  the  fluctuating 
policy  and  leglslaticm  of  the  states.  If  the  latter  have  a  right  to  prescribe 
any  rule,  they  have  a  right  to  prescribe  all  rules,  to  limit,  control,  or  bar 
suits  in  the  national  courts.  Such  a  doctrine  has  never  been  supported,  nor 
has  it  for  a  moment  been  supposed  to  exist,  at  least  as  far  as  I  have  any 
knowledge,  either  by  any  state  court,  or  national  court,  within  the  whole 
union.  For  myself,  I  can  only  say  that,  during  the  whole  of  my  Judicial  life, 
I  have  never,  up  to  tbe  present  hour,  heard  a  single  doubt  breathed  upon 
the  subject." 

See,  also,  The  Lottawanna,  21  Wall.  558,  575,  22  L.  Ed.  654;  But- 
ler v.  Boston  Steamship  Co.,  130  U.  S.  527,  557,  9  Sup,  Ct.  612,  32  L. 
Ed.  1017;  Schuede  v.  Zenith  S.  S.  Co.  (D.  C.)  216  Fed  566,  and  cases 
there  cited. 

[3]  The  further  contention  on  behalf  of  the  municipality  that  the 
pilot  it  furnished  the  Fagelund  upon  request  was  "not  the  servant  of 
the  port,  but  really  the  servant  of  the  vessel,"  for  whose  negligence  the 
port  of  Portland  was  not  responsible,  is,  we  think,  sufficiently  answer- 
ed by  the  cases  of  Workman  v.  Mayor,  etc.,  of  New  York  City,  supra, 
and  U.  S.  v.  Port  of  Portland  (D.  C.)  147  Fed.  865,  affirmed  by  this 
court  in  176  Fed.  866,  100  C.  C.  A.  336. 

[4]  There  remains  to  consider  the  question  whether  the  collision  was 
caused  by  the  faulty  navigation  of  both  the  ship  and  the  tug  (with  her 
tow),  or  by  the  sole  fault  of  the  ship,  and  the  contention  on  behalf  of 
the  port  of  Portland  that,  conceding  the  fault  to  have  been  entirely  in 
the  navigation  of  the  Fagelund,  such  fault  should  be  attributed  to  err 
ror  of  judgment  on  the  part  of  the  navigator,  and  not  to  negligence. 
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No  one  questions  the  fact  that  both  ship  and  tug  knew  of  the  pres- 
ence of  the  dredge,  anchored  in  the  channel  and  swinging  with  the 
then  prevailing  flood  tide,  and  further  that  she  stood  so  high  above  the 
water  as  at  times  to  prevent  the  ship  and  tug  from  seeing  each  other. 
The  evidence,  however,  shows  that  they  did  see  each  other  about  the 
same  time,  and  when  tiiey  were  about  1,500  feet  apart.  At  that  time 
they  were  approaching  each  other  obliquely.  It  is  undisputed  that  the 
tug,  with  her  tow,  was  the  privileged  vessel,  and  that  it  was  the  duty  of 
the  ship  to  keep  out  of  the  way — especially  as  the  latter  was  going 
against  the  tide,  and  the  tug  with  her  tow  coming  with  it.  The  Syra- 
cuse, 9  Wall.  672,  675,  19  h.  Ed.  783 ;  The  Galatea,  92  U.  S.  439,  23 
L.  Ed.  727 ;   Spencer  on  Marine  Collisions,  p.  265.  , 

When  the  ship  weighed  her  anchor  and  started  down  the  harbor, 
she  proceeded  against  a  flood  tide,  under  slow  bell,  and  with  her  helm 
to  starboard,  the  stem  of  the  dredge  swinging  with  the  tide  td  the 
north  side  of  the  channel,  making  it  necessary  for  the  Fagelund  to  bear 
to  her  port  in  order  to  pass  around  the  dredge.  Heading  for  a  point 
(Ml  the  Astoria  side  of  the  harbor  on  a  course  which  would  enable  her 
to  clear  the  stem  of  the  dredge  from  100  to  200  feet,  the  Fagelund 
proceeded  at  a  speed,  according  to  the  testimony  of  her  officers  and  the 
report  of  her  pilot,  made  in  pursuance  of  the  rules  under  which  he 
was  acting,  not  much  above  steerageway  until  about  a  ship's  length 
above  the  dredge,  at  which  time  the  lights  of  the  tug  and  tow  were  dis- 
cerned from  one-half  to  three-quarters  of  a  point  oft'  the  Fagelund's 
starboard  bow,  coming  up  the  river  on  the  Astoria  side  and  showing 
both  red  and  green  lights.  The  vessels  were  then  from  1,400  to  1,500 
feet  apart  The  pilot  of  the  Fagelund  at  once  blew  two  blasts  of  his 
whistle  and  put  his  helm  hard  astarboard,  and,  receiving  no  answer, 
stopped  his  engines,  and  almost  immediately  repeated  his  signals,  which 
were  then  promptly  answered  by  the  tug  with  two  whistles,  meaning 
assent  to  the  course  so  selected.  'As  the  latter  did  not  appear  to  change 
her  course,  the  Fagelund,  within  five  or  six  seconds  after  the  exchange 
of  signals,  ordered  her  engines  full  sp^ed  astern,  causing  her  bow  to 
swing  to  starboard,  blew  four  blasts  of  her  whistiie,  and,  after  the  en- 
gines had  been  backing  for  about  a  minute  and  a  half,  dropped  her  port 
anchor,  almost  immediately  after  which  she  was  struck  on  her  port 
bow,  a  few  feet  from  the  stem,  by  the  bow  of  the  Thielbek,  which  cut 
into  her  almost  on  a  line  fore  and  aft — the  ship  and  dredge  being,  at 
the  time  of  the  collision,  .almost  parallel,  as  shown  by  the  diagrams  in- 
troduced in  evidence. 

Passing  the  question  of  the  negligence  of  the  Fagelund,  contended 
for  on  behalf  of  the  Thielbek,  in  starting  from  her  anchorage  knowing 
that  the  dredge  was  blockading  a  large  part  of  the  channel,  but  within 
a  very  short  time  would  be  so  swung  by  the  incoming  tide  as  to  great- 
ly enlarge  the  passageway,  we  agree  with  the  court  below  that  the  Fage- 
lund committed  a  clear  violation  of  rule  7  of  the  pilot  rules,  when  ap- 
proaching, as  she  was,  the  Thielbek  and  Ocklahama  on  a  diagonal 
course,  and,  having  them  on  her  starboard,  she  attempted  to  cross  their 
bows,  instead  of  directing  her  course  to  her  own  starboard,  in  order 
to  pass  astern  of  them.  The  rule  mentioned,  so  far  as  applicable,  is  as 
follows : 


Digitized  by 


Google 


216'  241  FBDBBAL  BBPOBTKB 

"When  two  vessels  are  approaching  each  otber  at  right  angles  or  oblique- 
ly so  as  to  Involve  risk  of  collision  other  than  when  one  steam  vessel  is  over- 
taking another,  the  steam  vessel  which  has  the  other  on  her  own  port  side 
shall  hold  her  course  an4  speed ;  and  the  steam  vessel  which  has  the  other 
on  her  own  starboard  side  shall  keep  out  of  the  way  of  the  other  by  di- 
recting her  course  to  starboard  so  as  to  cross  the  stern  of  the  other  steam 
vessel,  or,  it  necessary  to  do  so,  slack^i  her  speed  or  stop  or  reverse." 

The  contention  that  the  Fagelund  was  too  close  to  the  stem  of  the 
dredge  to  have  blown  one  whistle  and  gone  astern  of  the  tug  and  tow, 
instead  of  two  whistles,  as  she  did  blow  for  the  starboard  passage,  finds 
no  support  in  the  facts ;  for,  as  the  speed  of  the  Fagelund  was  but  lit- 
tle, if  any,  more  than  steerageway,  the  mere  stoppage  of  her  engines 
would  in' all  likelihood  have  allowed  the  tug  and  tow  to  have  safely 
passed  on  their  course.  But  that  the  reversing  of  her  engines  would 
have  accomplished  that  result  seems  to  be  conclusively  shown  by  the 
fact,'  admitted  by  the  master  of  the  Fagelund,  that  when  her  en- 
gines were  reversed  she  came  to  a  "practical  dead  stop,"  and  was  then, 
according  to  the  evidence,  from  125  to  200  feet  from  the  dredge,  and 
far  from  the  course  that  the  tug  and  tow  would  have  proceeded  on, 
had  not  the  pilot  of  the  Fagelund  blown  two  whistles  and  attempted 
to  cross  their  bows. 

[5]  Besides  that,  the  record  shows  two  other  very  distinct  acts  of 
negligence  on  the  part  of  the  Fagelund,  which  will  be  briefly  stated. 
Having  requested  a  starboard  to  starboard  passage,  w^hich  was  as- 
sented to  by  the  tug,  the  Fagelund  within  a  few  seconds,  as  has  been 
said,  reversed  her  engines  and  swung  to  her  own  starboard,  directly 
across  the  course  which  she  had  just  assigned  to  the  tug  and  tow.  In 
our  opinion  that  was  the  grossest  sort  of  negligence.  Furthermore, 
the  law  required  the  Fagelund  to  give  three  blasts  of  her  whistle  to 
indicate  the  reversal  of  her  engines,  with  which  requirement  she  whol- 
ly failed  to  comply.  It  is  well  settled  that,  where  a  vessel  has  committed 
a  positive  breach  of  a  statutory  duty,  she  must  show,  not  only  that  prol> 
ably  her  fault  did  not  contribute  to  the  disaster,  but  that  it  could  not 
have  done  so.  The  Pennsylvania,  19  Wall.  125,  136,  22  L.  Ed.  148; 
The  Beaver,  219  Fed.  134, 135  C.  C.  A.  32;  The  Ellis,  152  Fed.  981,  82 
C.  C.  A.  112;  Davidson  v.  American  S.  B.  Co.,  120  Fed.  250,  56  C. 
C.  A.  86;  The  Dauntless  (D.  C.)  121  Fed.  420;  The  Admiral  Schley, 
142  Fed.  64,  73  C.  C.  A.  250;  Hawgood  Transit  Co.  v.  Mesaba  S.  S. 
Co.,  166  Fed.  697, 92  C.  C.  A.  369. 

We  agree  with  the  court  below  that  the  evidence  fails  to  show  that 
at  any  of  the  time  in  question  the  tug,  with  her  tow,  was  guilty  of  ex- 
cessive speed,  or  that  it  discloses  any  negligence  on  the  part  of  either 
of  those  vessels.  It  results  that  the  decrees  appealed  from  must  be 
affirmed,  with  a  slight  modification  in  the  amount  awarded  the  Thiel- 
bek,  growing  out  of  a  clerical  error  which  the  parties  have  stipulated 
may  be  corrected,  involving  the  addition  to  the  amount  awarded  the 
bark  of  $69,  making  the  amount  of  the  award  $12,874.26,  instead  of 
$12,805.26. 

The  decree  in  the  case  of  Wilhelm  Wilhelmsen  v.  The  Bark  Thiel- 
bek  et  al.  is  affirmed,  and  the  decree  in  the  case  of  Knohr  &  Burchard, 
Nfl.,  v.  The  Thode  Fag-elund  et  al.  will  be  modified,  as  above  indicated, 
and,  as  so  modified,  will  stand  affirmed. 
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BLAIR  et  al  y.  UNITED  STATES. 

(Caxeolt  Court  ot  Appeals,  Ninth  Circuit.    February  19,  1917.    Bebearlng 
Denied  iSaich  19,  1917.) 

No.  2988. 

1.  Criuinai.  Law  iS=>1134(1) — Review— Cask  Subiotted  on  Aobeed  State- 

ment. ' 

When  a  case  Is  submitted  on  an  agreed  statement  of  facts,  the  suffi- 
ciency of  the  tacts  so  agreed  on  to  sustain  the  Judgment  entered  may  be 
reviewed  on  writ  of  error. 
[£d.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {{  29S6,  3036.] 

2.  CsnaNAi.  Law  «s9703(3) — ^Tuai/— Questions  vob  Jitbt— Oasb  Subiotieo 

ON  Aobeed  Statement  or  Facts. 

Tlie  constitutional  right  of  a  person  diarged  with  crime  to  a  trial  by 
jury  is  the  right  to  a  trial  by  Jury  according  to  the  conne  of  the  common 
law,  which  right  cannot  be  waived,  and  a  conrt  is  without  power  in  a 
criminal  case  to  instruct  the  Jury  peremptorily  to  find  the  accused  guilty, 
although  the  case  la  submitted  on  an  agreed  statement  of  fbcta,  without 
other  evidence. 

[Bd.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  |  1729.] 

3.  Cbiminai.  Law  ®=1111(3) — Aoreeo  Stateuent  of  Facts — Constbuction. 

It  is  not  permissible  to  Import  into  an  agreed  statement  of  facts,  by 
inference,  deduction,  or  otherwise,  anything  not  expressly  stated  as  a 
fact. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {  2894.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First  Di- 
vision of  the  Northern  District  of  California;  Maurice  T.  Dooling, 
Judge. 

Criminal  prosecution  by  the  United  States  against  Ralph  K.  Blair, 
Thomas  Addis,  and  others.  Judgment  of  conviction  against  the  de- 
fendants named,  and  they  bring  error.    Reversed. 

For  opinion  below,  see  228  Fed.  77. 

The  plaintiffs  In  error  were  charged  by  the  first  count  (the  only  count  here 
Involved)  of  the  indictment  in  the  court  below  with  having  conspired,  in  con- 
nection with  certain  other  named  parties  within  the  Jurisdiction  of  the  court, 
"to  willfully,  unlawfully,  and  knowingly  hire  and  retain  within  the  territory 
of  the  United  States,  certain  persons,  to  wit  (naming  25  persons),  and  other 
persons,  whose  names  are  to  the  grand  Jurors  aforesaid  unknown,  to  go  be- 
yond the  limits  and  Jurisdiction  of  the  United  States,  with  the  Intent  on  th^ 
part  of  the  persons  hereinabove  mentioned,  and  divers  other  persons  whose 
names  are  to  the  grand  Jurors  aforesaid  unknown,  to  •  enlist  and  enter  in  the 
service  of  a  foreign  prince,  to  wit,  the  king  of  Great  Britain  and  Ireland,  as 
soldiers,  and  with  the  Intent  on  the  part  of  the  said  defendants  that  the  said 
perscns  hereinabove  mentioned,  and  divers  other  persons  whose  names  are 
to  the  grand  Jurors  aforesaid  unknown,  should  be  enlisted  and  entered  in  the 
service  of  a  foreign  prince,  to  wit,  the  king  of  Great  Britain  and  Ireland,  as 
soldiers."  The  indictment  also  alleged  certain  overt  acts  done  in  pursuance  of 
the  alleged  conspiracy. 

Upon  a  plea  of  not  guilty  on  behalf  of  the  defendants  to  the  Indictment, 
the  case  came  on  for  trial  before  a  Jury  duly  Impaneled,  whereupon  by  stlpu- 
latton  of  the  attorneys  of  the  respective  parties  the  following  agreM  state- 
ment of  facts  was  Introduced  as  evidence,  and  the  sole  evidence  In  the  case, 
upon  which  agreed  statement  the  court  was  moved  on  behalf  of  the  defend- 
ants to  direct  the  Jury  to  return  a  verdict  in  their  favor,  and  on  behalf  of 

^s>For  oUiar  casM  u*  Mm*  topic  *  KBY-NUMBBR  la  all  K«y-Namber«d  D1(««U  it  Indezw 


Digitized  by 


Google 


218  341  FBDKRAL  BBPOBTEB- 

the  government  a  "like  motion  was  made  for  a  directed  verdict  of  guilty. 
The  trial  court,  after  due  consideration,  in  a  carefully  prepared  opinion  and 
charge,  directed  the  jury  to  render  a  general  verdict  of  not  guilty  as  to 
all  of  the  defendahts  except  the  present  plaintiffs  in  eraor,  as  to  whom  the 
Jury  should  return  a  verdict  of  guilty  upon  the  first  count,  and  not  guilty  upon 
the  second  count  of  the  indictment.  The  Jury  having  returned  a  verdict  in 
accordance  with  the  instructions  of  the  court,  Judgment  was  entered  against 
the  defendants  Blair  and  Addis,  who  are  the  plaintiffs  in  error  here, 
pie  agreed  statement  is  as  follows: 

"Agreed  Statwnent  of  Facts. 

"In  the  above-entitled  matter,  the  parties  hereby  agree  that  the  facts  here- 
inafter set  forth  are,  and  may  be,  treated  as  the  facts  in  the  cause,  and  that 
upon  a  consideration  of  said  facts  the  court  may  Instruct  the  verdict  which 
the  Jury  shall  render  in  said  cause: 

"Facts. 

"1.  That  the  kingdom  of  Great  Britain  and  her  allies  were,  at  all  times 
herein  mentioned,  and  at  all  times  subsequent  to  August  1,  1914,  In  state  of 
war  with, the  German  empire  and  her  allies. 

"2.  That  bis  majesty,  the  king  of  Great  Britain  and  Ireland,  was  at  all 
times  herein  mentioned  desirous  of  the  return  to  Great  Britain  of  British 
subjects  for  employment  in  the  army  and  navy  and  In  the  variouB  branches  of 
the  national  service  of  all  kinds. 

"3.  That  the  said  kingdom  of  Great  Britain  does  not  have  now,  and  did 
not  have  at  the  times  herein  mentioned,  any  law  or  laws  providing  for  com- 
pulsory service  of  Its  subjects  In  either  its  army  or  navy. 

"4.  That  the  men  whose  names  are  mentioned  in  the  indictment,  concern- 
ing whom  the  defendants  are  alleged  to  have  conspired  In  violation  of  sections 
37  and  10  of  the  federal  Penal  Code,  were  not,  nor  waselther  or  any  of  them, 
members  of  the  reserve  of  the  British  army  or  navy. 

"I. 

"5.  That  at  all  of  the  times  herein  inentloned  A.  Carnegie  Roas  was,  and 
still  is,  his  Britannic  majesty's  consul  general  at  San  Francisco,  in  the  state 
and  I  Northern  district  of  California. 

"11. 

"6.  Thajt  at  the  outbreak  of  said  above-mentioned  war  the  said  A.  Carnegie 
Hoss,  consul  general  as  aforesaid,  acting  fori  and  on  behalf  of  his  majesty's 
government,  did,  on  August  3,  1914,  cause  to  be  published  In  the  two  daily 
morning  newspapers  of  general  circulation  and  published  la  said  .dty  and 
county  of  San  Francisco,  to  wit,  'the  San  Francisco  Examiner'  and  'the  San 
Francisco  Chronicle,'  an  advertisement,  a  copy  of  which  is  hereto  attached 
and  marked  Exhibit  A. 

"7.  Also  that  a  news  item  appeared  In  said  papers  at  the  same  time,  a 
copy  of  which  la  hereto  attached  and  marked  Exhibit  B. 

"8.  That  a  large  number  of  people  responded  |to  said  notices,  only  about  6 
of  whom  were  In  fact  reserves. 

"III. 

"9.  That  likewise  said  A.  Carnegie  Boss  did,  during  all  the  times  Interven- 
ing between  August  1,  1914,  and  March  18, 1 1915,  cause  to  be  kept  a  book  or 
register,  upon  which  was  entered  the  name  and  address  of  persons  calling  at 
the  consulate  to  inquire  concerning  military  service,  which  said  book  or 
register  is  hereby  filed  and  made  a  part  of  this  statement,  and  is  hereby 
designated  as  Exhibit  0  hereto. 

"10.  That  said  A.  Carnegie  Boss  did,  on  or  about  March  15,  1915,  procure 
the  services  of  the  defendants  Ralph  E.  Blair  and  ThomasiAddis,  and  also  of 
one  W.  K.  Harris  (not  now  in  the  United  States),  who,  at  San  Francisco,  m 
the  state  and  Northern  district  of  California,  did  the  acts  and  things  herein 
aet  forth  as  done  by  them. 
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"U.  Tbat  defendants  Blah-  and  Addis,  and  said  Harris,  on  March  18,  1915, 
rented  and  furnished  Boom  69  of  the  Sherwood  Building,  at  21  Pine  stxeet,  in 
the  dty  and  county  of  San  Francisco,  as  an  otUce,  under  the  name  of  th^ 
'British  Friendly  Assodattot,'  said  furniture  being  rented  from  the  Indian- 
apolis Furniture  Company. 

"12.  That  on  May  27,  1915,  said  defendants  Blair  and  Addis  removed  said 
office  to  68  E^mont  street,  in  said  dty  and  county  of  San  Francisco, ,  and 
returned  said  furnltnre. 

"13.  That  one  W.  K.  Haixls  was  In  diarge  of  said  ollloe  until  Its  removal 
(tforesald,  after  which  defendant  Balph  K.  Blair  was  In  charge  thereof. 

"14.  That  letter  heads  were  printed  for  the  use  of  said  British  Frtendly 
Association,  and  the  same  were  used  by  said  Harris  to  the  knowledge  of  de- 
fendants Blair  and  Addis  In  its  correspcmdence,  and  other  business  transac- 
tions, one  of  which  said  letter  heads,  together  with  one  of  the  letters  of  said 
association,  are  hereto  annexed  and  made  a  part  hereof,  and  hereby  designated 
as  Exhibit  D  hereto. 

"15.  That  the  British  Friendly  Association  was  an  unincorporated  concern, 
and  was  organized  with  the  (Consent  of  the  above-named  consul  genera!,  and 
was  composed  of  the  said  two  defendants  Blair  and  Addis  and  said  Harris. 

"16.  That  the  expenses  of  said  organization  were  paid  from  the  fnnda  of  the 
British  government  through  said  consul  general. 

"17.  That  said  British  Friendly  Assodatlon  had  no  other  btislness,  and 
was  organized  for  no  other  purpose,  than  to  facilitate  the  transportation .  to 
New  York  of  British  subjects,  sonnd  In  body  and  limb. 

"18.  That  when  said  association  opened  Its  office  at  21  Pine  street,  the 
.said  register  above  referred  to  was,  by  said  consul  general,  to  the  knowledge 
of  defendants  Blair  and  Addis,  temporarily  Intrusted  to  ssld  W.  K.  Harris, 
accompanied  by  the  following  Instructions,  to  wit:  '(1)  To  send  only  British 
subjects  who  had  military  training.  (2)  To  make  no  engagements  of  any 
description  whatever.  (3)  To  give  no  pay  or  advance.  (4)  To  make  no 
solicitation.  (5)  Not  to  send  more  than  50  men  at  a  time.  (6)  To  require 
sncb  proof  of  British  natl<Miallty  as  such  men  are  usually  able  to  give.  (7) 
They  were  to  give  no  Information  as  to  pay,  allotments,  etc.  (8)  The  men 
were  to  be  examined  to  see  If  they  were  physically  suitable.'  And  said 
register  continuously  remained  In  the  possession  of  said  Harris  until  on.  or 
about  hlay  27,  1915,  when  it  was  turned  over  by  him  to  the  defendant  Blair, 
in  whose  iKissesaion  said  register  remained  until  returned  by  said  Blair  to 
said  consul  general,  and  by  him  voluntarily  offered  for  the  purpose  of  this 
Agreed  Statement  of  Facts.  Said  Harris  left  the  state  of  California  on  May 
27.  1915. 

"19.  niat  said  Harris,  to  the  knowledge  of  defendants  Blair  and  Addis, 
caused  to  be  opened  correspondence  and  commuulcatlons  with  the  parties 
named  on  said  register. 

"20.  That  the  said  consul  general,  and  the  attaches  of  said  consulate,  re- 
ferred inquiring  individuals  to  the  defendant  Ralph  K.  Blair,  giving  them  the 
street  number  of  said  British,  Friendly  Association. 

"21.  That  there  was  printed  for  the  use  of  said  British  Friendly  Associa- 
tion, blank  receipts  in  a  form  as  follows: 

"  1 San  Francisco, ,  1915. 

"  'Received  from  R.  K.  Blair  | for  sustenance  while  in  San  Francisco 

awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 


•*  1 


"Also  blank  cards  in  a  form  as  follows: 

Kame   No 

Address Age 

"  'Birthplace  * 

"  'Present  occupation 

"  'Previous  occupation  and  experience  at  home  or  elsewhere • 

"  "Have  you  any  family  here?    ' 

"22.  That  on  May  6th,  the  defendant  Blair,  with  funds  of  the  British  gov- 
ernment furnished  through  the  consul  general  as  aforesaid,  purchased  8  tour- 
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let  railroad  tickets  through  the  flrm  of  Thos.  Oook  &  Sons,  a  corporatlott, 
over  the  Santa  FS  Railway  and  connecting  railroads,  with  destination  New 
York,  paying  therefor  the  sum  of  ,^16.80. 

"23.  That  on  May  18,  iSX5,  the  defendant  Blair,  with  funds  of  the  British 
government  furnished  through  the  consul  general  as  aforesaid,  purchased  12 
tourist  railroad  tickets  through  the  firm  of  Thos.  Cook  &  Sons,  a  corporation, 
over  the  Southern  Pacific  Company  and  connectiBg  railroads,  with  destination 
New  York,  paying  therefor  the  sum  of  $775.20. 

"24.  That  on  May  15,  1915,  the  defendant ,  Blair,  with  funds  of  the  British 
government  furnished  through  the  consul  general  as  aforesaid,  purchased  H 
tourist  railroad  tickets  through  the  firm  of  Thos.  Cook  &  Sons,  a  corporation^ 
over  the  Southern  Pacific  Company  and  connecting  railroads,  with  destination 
New  York,  paying  therefor  the  sum  of  $516.80. 

"25.  That  on  June  8,  1915,  the  defendant, Blair,  with  funds  of  the  British 
government  furnished  tlirough  the  consul  general  as  aforesaid,  purchased  30- 
tourist  railroad  tickets  through  the  firm  of  Thos.  Cook  &  Sons,  a  corporation, 
over  the  Southern  Pacific  Company  and  connecting  railroads,  with  destination 
New  York,  paying  therefor  the  sum  of  $1,938.00. 

"26.  That  on  June  15,  1915,  the  defendant  Blair,  with  funds  of  the  British 
government  furnished  through  the  consul  general  as  aforesaid,  purchased  27 
tourist  railroad  tickets  through  the  flrm  of  Thos.  Cook  &  Sons,  a  corporation, 
over  the  Southern  Pacific  Company  and  connecting  railroads,  with  destinatioa 
New  York,  paying ^  therefor  the  sum  of  $1,744.20. 

"27.  That  on  June  15,  1915,  the  defendant  Blair,  with  funds  of  the  British 
government  furnished  through  the  consul  general  as  aforesaid,  purchased  one 
first-class  railroad  ticket  through  the  firm  of  Thos.  Cook  &  Sons,  a  corporation, 
over  the  Southern  Pacific  Company  and  connecting  railroads,  with  destination 
New  York,  paying  therefor  the  sum  of  $76.60. 

"28.  O^at  on  June.  21,  1915,  the  defendant  Blair,  with  funds  of  the  British 
government  furnished  through  the  consul  general  as  aforesaid,  purchased  & 
tourist  railroad  tickets  through  the  flrm  of  Thos.  Cook  &  Sons,  a  corporation, 
over  the  Southern  Padflc  Company  ^  and  connecting  railroads,  with  destination 
New  York,  paying  therefor  the  sum  of  $323.00. 

"29.  That  each  of  the  above  tickets  was  used  in  transporting  men  who- 
dalmedjto  be  British  subjects,  and  who  claimed  to  have  done  service  in  time  , 
past  in  either  the  army  or  the  navy  of  Great  Britain,  and  who  had  stood  a. ' 
physical  examination  by  the  defendant  Thomas  Addis,  a  physician. 

"30.  That  some  of  said  tickets  were  used  in  transporting  to  New  York  the- 
men  whose  names  are  set  forth  In  the  indictment. 

"31.  That  the  said  British  Friendly  Association  caused  to  be  transported  In 
the  manner  set  out  above  155  men. 

"32.  That  each  of  said  men  whose  names  are  mentioned  and  set  forth  in 
the  Indictment,  other  than  the  defendants,  signed  a  receipt,  the  originals  ot 
which  are  herewith  annexed  and  collectively  are  designated  as  Exhibit  £} 
hereto. 

"33.  That  for  (and  not  by)  each  of  said  men  there  was  flUed  out  one  ot 
said  cards  above  set  forth,  which  said  cards  for  the  parties  named  in  the  in- 
dictment are  hereunto  attached  and  designated  as  Exhibit  F  hereto. 

"34.  That  for  the  purpose  of  the  orderly  transportation  of  said  men  it  was 
necessary  to  provide  board  and  lodging  for  them,  both  pending  physical  ex- 
amination and  after  examination  and  pending  transportation;  and  such 
board  and  lodging  was  accordingly  provided,  and  the  expense  thereof  paid  by 
the  British  government  in  the  same  way  and  manner  as  other  expenses  herein 
referred  to  were  paid. 

"35.  That  for  this  purpose  the  defendant  Blair,  prior  to  the  transportation 
of  men  named  In  the  indlctisent,  made  a  contract  with  a  flrm  at  735  Harrison 
street,  San  Francisco,  known  as  the  Worklngmen's  Aid,  in  charge  of  a 
man  named  Henry  Smith,  to  board  and  lodge  men  at  the  rate  of  $3.50  per 
week. 

"36.  Defendant  H.  G.  Lane,  claiming  to  act  for  and  on  behalf  of  defendant 
Blair,  also  made  arrangements  with  a  Mrs.  Lee  of  735a  Harrison  street,  San 
Francisco,  to  lodge  men — as  many  as  20  or  25  at  a  time — at  $1.25  ea<^  per 
week. 
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"ST.  That  some  of  tbe  men  named  in  the  indictment  boarded  and  lodged 
at  tlieae 'Places,  and  tbe  expense  was  paid  by  tbe  BritlBb  goremment  in  tbe 
same  way  and  manner  as  otber  expenses  herein  referred  to  were  paid. 

"38.  That  an  unknown  person  at  certain  times  stood  near  the  entrance  of 
68  Fremont  street,  in  the  city  and  county  of  San  Francisco,  and  instructed 
applicants  as  to  the  necessary  rmiulrements  before  they  could  be  transport- 
ed: -bnt  It  l8  admitted  that,  If  Blair  and  Addis  took  the  stand  and  testifled 
herein  under  oath,  they  would  testify  that  the  same  was  dcme  without  their 
knowledge  or  authority. 

"38.  That  the  defendant  Kenneth  Croft  was  the  party  designated  by  said 
defendant  Blair  to  bold  the  tickets  and  sustenance  money  upon  the  trans- 
portation of  the  27  men  (the  parties  named  in  the  indictment  being  among 
said  27  men)  who  left  on  June  16,  1916,  destined  for  New  York.  That  one 
Seamens  i>erformed  a  similar  service  on  a  prior  occasion. 

"40.  That  the  sum  of  $9.10  advanced  to  each  man  was  not  paid  to  said 
men  direct,  but  was  delivered  In  bulk  to  defendant  Croft,  who  gave  It  out 
60  cents  and  $1  at  a  time  on  the  trip  as  they  joumed  to  New  York. 

"41.  The  party  was  detained  at  Chicago  by  special  agehts  of  the  United 
States,  but  after  being  Interviewed  by  those  officials  the  party  proceeded  to 
New  York,  and  while  in  Chicago  defendant  Croft  sent  the  following  tele- 
grama  that  were  received  by  defendant  Blair : 

"•B14e  CH  22  Chicago  lU.  19—1121  A.  M. 

"'BKBLAIB    British  Friendly  Ass  68  Fremont  San  Francisco 

"'Held  up  here  by  Federal  authorities  for  investigation  Need  further 
funds  for  parties  sustenance  Wire  Hundred  Boom  Eight  Five  Nine  Federal 
BuUdlng.  KENNETH  CROFT.' 

"  -297  D  11  Collect  Chicago  lU.  412  PM  19 

"'K.  K.  BLAIR  British  Friendly  Association. 

"'Sixty  Eight  Fremont  iStreet  San  Francisco  Calif  Party  twenty  three 
strong  proceeded  New  York  three  PM    Following  later.' 

"  'C2T4  CHVN  5  ONL  SP  Chicago  Ills  June  20,  1915 

"  IL  K.  Blair  68  Fremont  St  San  Francisco  Cal 

"  IXMked  for  word .  responding  my  wires  reporting  detention  and  final 
satisfactory  dispatch  of  party  Papers  here  full  of  matter  and  news  sent 
New  York  mentioning  me  prominently  making  procedure  through  New  York 
impossible  for  me  owing  to  personal  matter  I  spoke  about  consequently  re- 
maining here  tUl  can  make  arrangements    WUl  write  fully. 

'"CROFT    1047P' 

"42.  That  .this  party  of  men  arrived  In  New  York  on  June  22,  1916. 

"43.  later,  and  on  the  next  day,  some  of  tlils  party  appeared  before  a 
man  called  Captain  Roche  at  the  British  consulate  at  17  State  street,  In  New 
York,  where  a  second  physical  examination  was  had,  and  where  those  pass- 
ing this  examination  were  handed  an  empty  envelope  similar  to  the  one 
hereto  attached  and  marked  Exhibit  O,  which  was  to  be  exchanged  at  thf' 
doc^  for  a  steamship  ticket  to  I/iverpool,  England. 

"44.  That  all  British  soldiers  and  seamen,  whether  colonial  or  otherwise, 
received  a  daily  pay  and  may  receive  pensions  and  allotments  after  service 
is  terminated.  These  facts  were  known  both  to  the  defendants  and  to  the 
transported  men,  except  that  said  rate  of  dally  pay,  or  whether  the  same 
bad  been  increased,  was  not  known  to  any  of  tbe  defendants. 

"4B.  It  was  a  fact  that  the  defendants  Blair  and  Addis  supposed,  believed, 
and  presumed  that  the  transported  men  would  enlist  in  the  military  or  naval 
service  of  Great  Britain,  and  it  was  the  individual  intent  of  a  majority  of 
said  transported  laea  to  enlist  in  such  service. 

"46.  The  party  named  In  the  Indictment  as  Frank  G.  Cooke  was  an  Amer- 
ican dtlzen,  but  never  was  in  the  military  or  naval  service  of  Great  Britain, 
and  he,  the  said  Frank  G.  Cooke,  falsely  stated  to  said  defendants  Blair  and 
Addis  that  he  was  a  British  subject,  bom  in  Dublin,  Ireland ;  that  he  had 
served  in  tbe  Sommerset  Light  Infantry,  a  military  organization,  in  the 
military  service  of  Great  Britain,  and  he,  the  said  Frank  G.  Cooke,  while  de- 
tained at  Cfaicago  by  the  officials  of  tbe  United  States  as  aforesaid,  falsely 
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stated  to  tb6m  that  he  was  a  British  subject,  born  In  Bt.  Jobnfl,  New  Brtnis- 
wlck,  Dominion  of  Canada,  and  that  he  had  serTed  as  a  soldier  in  the 
Canadian  Dragoons,  a  military  organization.  In  the  military  serrice  of  Oieat 
Britain. 

"47.  William  Stables  was,  at  the  time  of  his  transportation,  an  enlisted 
man  of  the  American  army,  but  was  a  British  subject,  and  he  stated  to  the 
defendants  Blair  and  Addis  that  he  had  served  as  a  soldier  in  the  4th 
icing's  Own  Royal  Lancaster  Beglment,  a  military  organization,  in  the  mil- 
itary service  of  Great  Britain,  and  falsely  represented  that  his  occupation 
at  that  time  was  thie  dviUan  occupation  of  a  painter,  and  that  his  residence 
at  that  time  was  Penngrove,  California,  and  the  fact  that  he,  the  said  Wil- 
liam-Stables, was  at  that  time  a  soldier  in  the  American  army  was  concealed 
by  him,  and  was  wholly  unlinown  to  said  defendants. 

"48.  Robert  Johnson  was  formeriy  an  enlisted  man  of  the  American  navy 
under  the  name  of  Watson,  but  is  a  British  subject,  and  was  a  deserter  from 
the  British  navy. 

"49.  All  other  parties  named  In  the'  Indictment  are,  so  far  as  known, 
British  subjects. 

"50.  The  defendants  are  each  British  subjects,  but  none  of  them  are  re- 
serves. 

"51.  That  the  funds  advanced  were  by  check  of  A.  Carnegie  Ross  upon  an 
account  at  the  Canadian  Bank  of  Commerce  of  San  Francisco,  and  made  pay- 
able to  either  Ralph  K.  Blair  or  the  defendant  Blair,  Murdock  &  Co.,  a  oor- . 
poration. 

"52.  That  defendant  Blair  deposited  some  of  the  funds  in  his  own  name  at 
the  Bank  of  California,  a  San  Francisco  corporation,  and  some  In  the  name 
of  Blair,  Murdock  &  Co.,  at  the  same  bank,  and  checked  on  the  accounts  ac- 
cordingly. 

"53.  That  no  other  proof  of  the  military  or  naval  service  of  the  men 
whose  names  appear  in  the  indictment  was  required  or  produced  than  what 
appears  from  the  statement  furnished  by  said  men  and  appearing  on  the 
curds  herewith,  and  designated  Exhibit  F. 

"54.  In  the  following  countries :  The  German  empire,  the  French  republic, 
the  Austria-Hungary  monarchy,  the  kingdom  of  Italy,  the  Russian  empire, 
and  the  kingdom  of  Servla — there  are  now,  and  at  all  the  times  in  the  In- 
dictment mentioned  were,  laws  enforced  for  the  compulsory  sorvlce  of  their 
subjects  in  their  armies  and  navies,  and  the  subjects  of  those  countries  In 
the  I'nited  States  of  America  have  heretofore,  and  during  the  tltaes  in  said 
Indictment  mentioned,  returned  freely  from  the  Pnlted  States  of  America  to 
their  countries  for  military  service  as  required  by  their  respective  laws,  and 
have  been  aided  and  assisted  thereunto  by  their  resjiectlve  consular  and 
diplomatic  officers. 

"55.  At  none  of  the  times'  mentioned  in  said  indictment  was  it  expressly 
said  by  defendants,  or  any  of  them,  in  words  to  any  of  the  men  transported 
to  New  York  that  they,  the  said  transported  men,  should  enlist  or  enter 
themselves  in  the  service  of  Great  Britain  as  soldiers,  sailors,  or  marines. 

"56.  Nothing  herein  contained  is,  or  shall  be,  construed  as  any  waiver, 
surrender,  quallQcation,  limitation,  or  restriction  of  the  right  to  remove  this 
cause  by  writ  of  error  to  an  appellate  court;  but,  on  the  contrary,  such 
right  to  r^nove  this  cause  to  an  appellate  court  by  writ  of  error  shall  be 
and  is  hereby  preserved  In  all  respects. 

"The  United  States  of  America, 

"By  Jno.  W.  Preston,  United  States  Attorney. 
"All  of  the  Defendants  (except  Thomas  Addis), 

"By  J.  J.  Dunne, 
"Wright  &  Wright  &  Stetson,  Their  Attorneys. 
'Thomos   Addis. 

"By  Henry  Geo.  Dlnkelsplel, 

"John  R.  Jones,  His  Attorneys." 

U.  S.  Exhibit  A— Notice. 

"His  Majesty,  King  George  the  Fifth,  has  Issued  a  proclamation  ordering 
that  the  Koyal  Naval  Reserve  be  called  into  actual  service. 
"Notice  Is  hereby  given  that  all  men  In  the  Royal  Naval  Reserve- who  ar* 
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•tisait  from  the  Brttl^  Isdands  are  liable  to  serre  fai  the  British  Nary  ti 
called  upon  by  the  officer  commanding  any  of  His  Majesty's  ships. 

"Royal  Beserre  men  Serving  in  merchant  ships  abroad  are  to  report  them- 
selres  to  the  senior  British  Naval  Officer  at  whatever  port  they  may  be  at; 
tailing  that,  to  the  first  Briflsh  Naval  Officer  they  may  meet  or  to  the  near- 
est Register  of  Naval  Reserve  on  arrival  in  the  British  Isles. 

"Boyal  Naval  Reserve  men  abroad  not  serving  in  nierchant  vessels  are  to 
report  tbemsclves  to  the  nearest  British  Naval.  Consular  or  Colonial  Of- 
ficer forthwith.  A.  Carnegie  Boss,  H.  B.  M.  Consul  GenemU 

"Angost  2,  1014. 

"S.  F.  Examiner,  Aug.  3, 1914." 

U.  S.  Exhibit  B — Reservists  of  Britain  Report  at  Consulate. 

"The  news  that  the  government  of  Great  Britain  had  summoned  all  naval 
reserves  to  Immediately  report  for  duty  excited  the  greatest  interest  and 
patriotism,  yesterday  amongst  the  many  thousands  of  Great  Britain's  svb- 
jects  who  are  resident  in  San  Francisco.  Great  nnmbers  of  'naval  reservists 
retorted  within  a  few  hours  at  the  consulate  in  the  Hansford  Building  in 
Market  street. 

"The  order  for  moUlization  of  the  reserves  was  received  by  Consul  Gen- 
eral A.  Gam^e  Ross  at  noon  and  was  immediately  published  in  the  extra 
editions  of  the  newspapers.  The  instructions  received  take  the  form  of  a 
special  admiralty  order  calling  on  ail  reserves  of  the  Boyal  British  Navy 
immediately  to  report  to  their  senior  British  naval  officer,  or,  failing  that,  to 
the  first  British  naval  officer  they  meet.  Those  not  aboard  a  ship  are  to 
report  forthwith  to  the  British  consulate. 

"S.  F.  Examiner,  Aug.  8,  '14." 

"In  the  District  Court  of  the  United  States  in  and  for  the  Noithem  District 
of  California,  First  Division. 

"The  United  States  of  America,  Plaintiff,  v.  Blair-Murdock  Company,  a  Cor- 
poration, Ralph  K.  Blair,  Thomas  Addis,  Harry  G.  Lane,  Kenneth 
Croft,  C.  D.  Lawrence,  Defendants. 

"Stipulation  as  to  XT.  S.  Exhibit  O. 

"In  the  above-entitled  action  it  is  hereby  stipulated  and  agreed  by  and  be- 
tween {he  parties,  that  Exhibit  C,  now  attached  to  and  a  part  of  the  'Agreed 
Statement  of  Facts'  now  on  file  herein  and  incorporated  In  'the  bill  of  ex- 
ceptions herein,  need  not  be  printed  In  full  in  the  transcript  of  record  here- 
after to  be  prepared  and  "filed  upon  writ  of  error  in  the  above-entitled  action 
in  the  ClrcTiit  Court  of  Appeals  for  the  Ninth  Judlcla}  Circuit ;  but  the  orig- 
inal document  Itself,  marked  and  nsed  a»  said  Exhibit  C,  shall  be  sent  up 
to  said  Circuit  Court  of  Appeals  and  filed  In  the  office  of  the  clerk  thereof 
along  with  the  above-mentioned  transcript  of  record,  and  may  be  referred 
to  In  all  respects  and  to  all  intents  as  if  the  said  Exhibit  C  bad  been  printed 
In  full  in  said  transcript  of  record ;  and  it  is  further  stipulated  and  agreed 
between  said  parties  that  this  stipulation  shall  be  printed  in  and  as  part  of 
said  transcript  of  record  in  place  and  stead  of  said  Exhibit  C. 

"United    States   of   America,    Plaintiff, 
"By  Jno.  W.  Preston, 
"United  States  Att(«ney  for  the  Northern  District  of  California  at  San  Frau- 
dsco. 

"Ralph  K.  Blair,  Defendant 
"By  J.  J.  Dunne, 

"Allen  Q.  Wright,  His  Attorneys. 
"Thomas  Addis,  Defendant. 

'•By  Henry  G.   W.  Dinkelsplel, 

"John    R.    Jones,   His   Attorneys. 
"Dated,  November  17,  IftlB." 

Indorsed:  "Filed  Nov.  17,  1915,  W.  B.  Maling,  Cleik,  by  T.  I*  Baldwin, 
Deputy  Clerk," 


Digitized  by 


Google 


:224  241  FEDBRAIi  BEPOBTBB 

V.  a.  ExUbit  D— Letter  Dated  Man^  31, 1915,  from  W.  K.  Harris  to  Herbert 

Kmest  Dakin. 

"British  Friendly  Association,  59  Sherwood  Baildlng,  21  Fine  Street, 

"San  Francdsco,  California,  Wed.,  31st  March,  1915. 

"Dear  Sir:  I  have  Just  heard  from  the  Doctor,  asking  me  to  cancel  the 
appointments  made  for  this  evening,  as  he  Is  unable  to  attend.  I  am  very 
sorry  to  have  to  put  you  off;  but  if  I  do  not  hear  to  the  contrary,  I  shall 
take  it  for  granted  that  you  will  be  along  tomorrow  (Thursday)  evening,  at 
eight  o'clock— Pine  Street  entrance.  Faithfully,  W.  K.  Harris. 

"Mr.  Herbert  Ernest  Dakin,  2416  Washington  Street,  San  Francisco." 

U.  S.  Exhibit  E — Receipts. 
"$12.80  San  Francisco,  June  16,  1915. 

"HecelTed  from  R.  E.  Blair  $3.70/100  for  sustenance  while  in  San  Fran^ 
-Cisco  awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  Tork. 

"Wm.  V.  Orenney. 

"$11.10  San  Franciaco,  June  16, 1915. 

"Received  from  R.  K.  Blair  $2.00  for  sustenance  while  in  San  Francisco 
awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"Horace  Sage. 

"$9.05  San  Francisco,  June  16,  1916. 

"Received  from  R.  K.  Blair  $.85/100  for  sustenance  while  in  San  Frandsoo 
awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"Rudolph  Duncan. 

"$15.60  San  Fran<^co,  June  16,  1915. 

"Received  from  R.  K.  Blair  $6.50/100  fpr  sustenance  while  in  San  Fran- 
<d800  awaiting  departure  and  $8.10  for  sustenance  during  trip  to  New  York. 

"J.  Ia  Stanley. 

"$9.95  San  Francisco,  Jane  16,  1916. 

"Received  from  R.  K.  Blair  $.85/100  for  sustenance  while  in  San  Fran- 
dscQ  awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  Tork. 

"Frank  G.  Cooke. 

"$14.60  San  Francisco,  June  16,  1915. 

"Received  from  R.  K.  Blair  $5.50/100  for  sustenance  while  in  San  Fran- 
Cisco  awaiting  d^arture  and  $9.10  for  sustenance  during  trip  to  New  Tork. 

"Patrick  Casey. 

"$10.10  San  Francisco,  June  16,  1915. 

"Received  from  B.  K.  Blair  $1.00  for  sustenance  while  in  San  Francisco 
awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  Tork. 

"Patrick  Devlin. 

"$16.10  San  Francisco,  June  16,  1915. 

"Received  from  B.  K.  Blair  $7.00  for  sustenance  while  In  San  Francisco 
awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  Tork. 

"Hugh  McCubbln. 

"$14.10  San  Francisco,  June  16,  1915. 

"Received  from  R.  K.  Blair  $5.00  for  sustenance  while  in  San  Francisco 
awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"Harry  Gorman. 

"$13.60  San  Francisco,  June  16,  1015. 

"Received  from  R.  K.  Blair  $4.50  for  sustenance  while  in  San  Francisco 
awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  Tork. 

"Harry  Albutt 

"$13.60  San  Francisco,  June  16,  1915. 

"Received  from  R.  E.  Blair  $4.50  for  sustenance  while  in  San  Francisco 
awaiting  d^arture  and  $9.10  for  sustenance  during  trip  to  New  York. 

"W.  Berkett 
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"$10.10  »       San  Frandsco,  June  16,  19J5. 

"Received  fropa  E.  K.  Blnlr  $1.00  for  snstenance  while  In  San  Francisco 
awaitins  departure  and  $8.10  for  sustenance  during  trip  to  New  York. 

"James  Smith. 

"$11  JO  San  Francisco,  June  16,  1915. 

"Rerelved  from  R.  K.  Blair  $2.00  fbr  sustenance  while  In  San  Francisco 
awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"Wm.  Stables. 

"$18.85  San  Francisco,  June  16,  lOlS. 

"Received  from  R.  K.  Blair  $9.75  for  sustenance  while  In  San  Francisco 
awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"James  B.  Sullivan. 

"$12.00  San  Francisco,  June  16,  1915. 

"Received  from  R.  K.  Blalr  $3.60  for  sustenance  while  in  San  Francisco 
awaiting  departure  and  $8.10  for  sustenance  during  trip  to  New  York. 

"James  T.  Wilson. 

"$13.10  San  Francisco,  June  16,  1916. 

"Received  from  R.  K.  Blair  $4.00/100  for  sustenance  while  in  San  Fran- 
dsco awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"Edmond  Qualtrougb. 

"$12.00  San  Francisco,  June  16, 1916. 

"Received  from  R,  K.  Blalr  $3.50  for  sustenance  while  in  San  Francisco 
awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"Jo.  McDonough. 

"$10.35  San  Francisco,  June  16,  1915. 

"Received  from  R.  K.  Blair  $1.26  for  sustenance  while  in  San  Francisco 
awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"Paul  B.  Wllkins. 

"$8.10  San  Francisco,  June  16,  1915. 

"Received  from  R.  K.  Blalr  $ for  sustenance  while*  In  San  Francisco 

awaiOi^  d^Murtnre  and  $9.10  for  sustenance  during  trip  to  New  York. 

"Robert  Johnson. 

"$8.10  San  Francisco,  June  16,  1915. 

"Recrfved  from  R.  K.  Blalr  $ for  sustenance  while  In  San  Francisco 

awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"Harry  Boyd. 

"$8.10  San  Frandsco,  June  16,  1915. 

"Received  frmn  R.  K.  Blalr  $ for  sustenance  while  In  San  Frandsco 

awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"W.  Jolly. 

"$8.10  San  Frandsco,  June  16,  1915. 

"Received  from  H.  K  Blalr  $ for  sustenance  while  in  San  Francisco 

awaiting  departure  and  $9.10 'for  sustenance  during  trip  to  New  York. 

"J.  D.  Steen. 

"$8.10  San  Frandsco,  June  16,  1915. 

"Received  from  B.  K.  Blair  $ for  sustenance  while  In  San  Frandsco 

awaiting  deiwrtare  and  $9.10  for  sustenance  during  trip  to  New  York. 

"E.  Purtell. 

"$8.10  San  Frandsco,  June  16.  1915. 

"Received  from  R.  K.  Blalr  $ for  sustenance  while  in  San  ITrandsco 

awaiting  departure  and  $9.10  for  sustenance  during  trip  to  New  York. 

"F.  Bond. 

"$8.10     I  San  Francisco,  June  16,  1915. 

"Received  from  R.  K.  Blair  $ for  sustenance  while  In  San  Francisco 

awaiting  departure  and  $8J.O  for  austenanoe  during  trip  to  New  York. 

"Claude  R.  HUL" 
241 F.— 15 
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U.  8.  Exhibit  F— Cords. 
Name— Harry  Albert.  '   June  16      LOO 

1.00 
Address — Burlingame  Coantry  Club.    No.  1.00 

.50 
Birthplace— London  Age  38      .50 

.60 
Present  Occupation — 

PreTlous  Occupation  and  Bxperience  at  Home  or  Elaewbwe — A.  S.  C. 
Have  you  any  family  here? 

Name— W.  Berkett  June  16 

Address  —  No. 

Birthplace— Barlngfumess  Age  85 

Present  Occupation  — 
Previous  Occupation  and  Bzperloaoe  at  Home  or  msewbere— lltb  Hussars.  7 

years  Corporal. 
Have  you  any  family  here? 

Name — Harry  Boyd.  3.  16 

Address— 292  14th  St  No. 

Birthplace — London.  Age  8fT 

Present  Occupation — ^Barber 

Previous  Occupation  and  Experience  at  Home  or  Blaewhere — B.  N. 
Have  you  any  family  here? 

Name — ^Patrick  Casey.  June  15      .50 

Address — St  Anthony  Hotel  No. 

Birthplace — Dublin,  Ireland. 

Present  Occupation — Baker.  Age  80. 

Previous  Occupation  and  Experience  at  Home  or  Elsewhere— 2d  Batt  Dublin 

Fuslleers.  A.  Co. 

Have  you  any  family  here? 

Name— Harry  Gorman.  June  16    6.00 

Address — Hotel  Brooklyn  No. 

Birthplace — Quebec,  Canada.  Age  34 

Present  Occupation — Provision  Store 

Previous  Occupation  and  Experience  at  Home  or  Elsewhere — Canadian  M.  I. 

Cape  Colony  Cycle  Corps.    Border  Scouts.  Capetown  Highlanders. 
Have  you  any  family  here? 

Name — ^W.  Grenney.  June  16 

Address —  No. 

Birthplace — Devon.  Age  24 
Present  Occupation 

Previous  Occupation  and  Experience  at  Home  or  Elsewhere — Devon  Volun- 
teers. 
Have  you  any  family  here? 

Name — Claude  B.  Hill.  June  16 

Address — Essex.  No. 

Birthplace — Sydney,  Australia.  Age 

Present  Occupation — Shipping  Clerk. 

Previous  Occupation  and  Experience  at  Home  or  Elsewhere — ^Uomsby  Cadets. 
Have  you  any  family  here? 

Name — Bobert  Johnson.  June  16 

Address — Edinburgh,  Scotland.  ,  No. 

Present  Occupation — Sailor.  Age  26 

Previous  Occupation  and  Experience  at  Home  or  Elsewhere — B.  N.  British 

Navy. 
Have  you  any  family  here? 
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Name — ^W.  JoUy.  JoAe  10 

Address —    •  No. 

Birthplace — Northampton.  Age  81 
Present  Occupation — 
I*reTlons  Occnpation  and  Experience  tit  Home  m  BtoenHere — Bedfordshire 

Yeomanry.    8  years. 
Have  you  any  family  here? 

Name — H.  O.  Lane.  Jnne  16 

Birthplace— Chester.  •  No.  32 

Present  Occupation —  Age 

Previous  Occupation  and  Bzperience  at  Home  or  Blflewbere — Canadian  N.  W. 

Police.    3.    Canadian  Mounted  'Biflee.    8. 
Hare  yon  any  family  here7 

Name-^Bngb  McCnbbln.  2.90 

Address — Portland  House,  Howard  St'  No. 

Birthplace — Scotland  (nr.  Glasgow).  Age  43 

Present  Occupation — 
PrcTloua  Occnpation  and  Experience  at  Home  or  Elscwhere-*-P.  of  W.  Light 

Horse  (Commissioned). 
Have  yoa  any  family  here? 

Name — Jo.  McDonough.  June  16 

Address —  No. 

Birthplace — Goonty  Mayo,  Irdand.  .                                            Age 
Present  Occnpation — Laborer. 

Previous  Occnpation  and  Experience  at  Home  or  Blaewhere — ^88  Connaugbt 

Bangers. 

Have  you  any  family  here?  • 

Name — B.  PurtelL  June  16 

Address— 247a  Carl  St.  No. 

Birthplace— N.  S.  W.,  Australia.  Age  34 
Present  Occupation — Chanffeur. 
Previous  Occupation  and  Experience  at  Home  or  Elsewhere — S.  A.  Light 

Horse. 
Have  yon  any  family  here? 

Name — ^Edward  Qualtroogb.  June  16    4.00 

Address — ^Afton  Apts.  No. 

Birthplace — Liverpool.  Age  27 
Present  Occupation — 
Previous  Occupation  and  Experience  at  Home  or  Elsewhere— 6th  Liverpool 

BIfles. 
Have  you  any  family  here? 

Name — James  Smith.  June  16 

Address — Chatham,  Kent.  No. 

Birthplace— 29  East  Street,  Chatham,  K.  Age  21 

Present  Occupation — Laborer. 

Previous  Occupation  and  £Jxperience  at  Home  or  Elsewhere — Boyal  Navy. 
Have  yon  any  family  here? 

Name — Wm.  Stables.  June  16 

Address — Penngrove,  Cal.  No. 

Birthplace — ^Ulverston,  Lancashire.  Age  23 

Present  Occupation — Painter. 
Previous  Occupation  and  Experience  at  Home  or  Elsewhere— 4th  King's  Own, 

Boyal  Ijancaster. 
Have  yon  any  ftimlly  beret 
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Name-^.  L.  Stanley.  Jnne  16 
Address —  No. 
Birthplace — Canada.  Age  26 
Present  Occupation- 
Previous  Occupation  and  {tijierienee  at  Some  or  Elsewhere— 2  yean  St. 

Johns  M.  Ace. 
Have  you  any  family  here? 

Name — J.  D.  Steen.  June  16 

Address — 32  Sacramento  St.  No. 

Birthplace — County  Tyrone,  Ireland.  Age  26 
Present  Occupation — Surveyor. 
Previous  Occupation  and  Bzpeilenoe  at  Home  or  Blaewbere— 19th  Alberta 

Dragoons.  *• 
Have  you  any  family  here? 

Name — James  T.  Wilson.  Jane  16 

Address — 3274  Endnal  Ave.,  Alameda.  No. 

Birthplace — Norwich,  England.  Age  34 

Present  Occupation — Stevedore. 

Previous  Occuiiatlon  and  Experience  at  Home  or  Xllsewbere— 4th  Middlesex. 
Have  you  any  family  here! 

Name — P.  Bond. 

Address —  No. 

Birthplace — Clapham  Junction,  Lond<Hi.  Age. 

Present  Occupation — 

Previous  Occupation  and  Ezi>erlence  at  Home  or  Elsewhere — 3rd  Bat.  Lincoln- 
shire Reg. 
Have  you  any  family  here? 

Name — Horace  Sage.  June  16 

Address— 35  Pond  St.  No. 

Birthplace — London.  Age  32 

Present  Occupation — Stevedora 
Previous  Occupation  and  Experience  at  Home  or  Elsewhere — Royal  West 

Canadians. 
Have  you  any  family  here? 

Name — Kenneth  Croft.  June  16 

Address — Palace  HoteL  No. 

Present  Occupation —  Age  38 

Previous  Occupation  and  Experience  at  Home  or  Elsewhere — Actg.  Q.  M.  6th 

M.  I.  &  Leominster  Horse. 
Have  you  any  family  here? 

Name — Frank  G.  Cooke.  June  16 

Address — 150  Howard  St  Na 

Birthplace — Dublin,  Ireland.  Age  27 

Present  Occupation — Logger. 

Previous  Occupation  and  Experience  at  Home  or  Elsewhere — Somerset,  L.  I. 

Have  you  any  family  here? 

Name— Patrick  Devlin.  June  16 

Address —  No. 

Birthplace — Dundock.  Age  25 

Present  Occupation — 

Previous  Occupation  and  Experience  at  Home  or  Elsewhere — Navy. 

Have  you  any  family  here? 

Name — Rudolph  Duncan.  June  16 

Address— City  Hotel  No. 

Birthplace — Glasgow.  Age  26 

Present  Occupation— 'Tile  Layer. 

Previous  Occupation  and  Experience  at  Home  or  Elsewhere — B.  A.  49th  field. 
Have  you  any  family  here? 
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Name — James  B.  Sullivan.  June  16 

Address —  No.  3.00 

Birthplace— R^lna.  Age  26      l.OQ 

Present  Occupation —  ,  1.00 

.50 
PreTlous  Occnpatlon  and  Experience  at  Home  or  EOsewhere — 0.  Battery,  2d 

Canadian  Field  ArtUlery. 
Have  you  any  family  here? 

Name — ^Paul  E.  Wllklns.  Jane  16 

Birthplace — ^Reglna.  No. 

Address — 

Present  Occupation— Well  Driller. 

Previous  Occupation  and  Experience  at  Home  or  Elsewhere — ^Boyal  Mounted. 

Have  you  any  family  here? 

U.  S.  B2xhlblt  G — Steamship  Ticket 

White  Star  Line. 

New  York  Plymouth  CSierbourg  Southampton 

New  Xorfc  Queenstown  Liverpool 

Notice. 

"The  company's  liability,  for  baggage  is  strictly  limited,  bat  passengers 
can  protect  themselves  by  insurance,  which  may  be  effected  at  this  or  any  of 
the  company's  offices  or  agencies. 

"Your  attention  is  specially  directed  to  the  conditions  of  transportation  in 
the  Inclosed  contract 

"in  Class  Passage  Ticket. 

"For  Steamship  Arabic. 

"Sailing  June  23, 1015,  from  Piers  50-60,  North  River  at  10  a,  m.,  Foot  West 
18th  and  19th  Street— New  York. 

"Tickets  most  be  stamped  at  the  passenger  office  on  pier  before  going  ou 
board. 

"Baggage  must  be  claimed  before  going  on  steamer. 

"Passengers  must  be  on'board  at  least  one  hour  before  sailing." 

The  bill  of  exceptions  recites:  "The  foregoing  'Agreed  Statement  of  Facts' 
and  the  Exhibits  A,  B,  G,  D,  E,  F,  and  O  thereto  attached,  constituted  and 
was  the  whole  and  entire  showing  of  fact  made  in  the  above-entitled  cause ; 
and  no  other  showing  of  fact  or  facts,  save  and  except  said  'Agreed  State- 
ment of  Facts'  and  said  exhibits  attached  thereto,  was  presented  In  said 
cause  to  said  court  and  Jury  or  either  of  them ;  and  no  testimony  or  evidence 
of  any  character  or  description,  whether  oral  or  written,  was  received  by  or 
placed  before  said  court  or  Jury  in  addition  to  the  above-mentioned  'Agreed 
Statement  of  Facts'  and  said  exhibits  thereto  attached." 

J.  J.  Dunne,  Allen  G.  Wright,  Henry  G.  W.  Dinkelspiel,  and  John 
R.  Jones,  all  of  San  Francisco,  Cal.  (T.  E.  K.  Connac,  of  San  Fran- 
cisco, Cal.,  of  counsel),  for  plaintiffs  in  error. 

John  W.  Preston,  U.  S.  Atty.,  and  M.  A.  Thomas,  Asst.  U.  S.  Atty., 
both  of  San  Francisco,  Cal. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  indict- 
ment in  questicui  is  based  on  sections  37  and  10  of  the  Criminal  Code 
of  the  United  States  (Act  March  4,  1909,  c.  321,  35  Stat.  1088  [Comp. 
St  1913,  §§  10201,  10174]),  the  former  of  which  reads: 

"If  two  or  more  persona  conspire  either  to  commit  any  offense  against  the 
United  States,  or  to  defraad  the  United  States  in  any  manner  or  for  any 
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purpose,  and  one  or  more  ot  such  parties  do  any  act  to  effect  tbe  object  of 
the  conspiracy,  each  of  the  parties  to  such  conspiracy  shall  be  fined  not 
more  than  ten  thousand  dollars,  or  Imprisoned  not  more  than  two  years,  or 
both."  • 

And  the  section  whidi  the  defendants  are  charged  with  having  con- 
spired to  violate,  so  far  as  here  applicaHe,  is  as  follows : 

"Whoever,  within  the  tCTritory  or  Jurisdiction  of  the  United  States, 
•  ♦  •  hires  or  retains  another  person,  •  •  •  to  go  beyond  the  limits 
or  Jurisdiction  of  the  United  States  with  intent  to  be  enlisted  or  entered  in 
tbe  service  of  any  foreign  prince,  state,  colony,  district,  or  people,  as  a 
soldier,  or  as  a  marine  or  seaman,  on  board  of  any  vessel  of  war,  •  •  • 
shall  be  fined  not  more  than  one  thousand  ctollars  and  Imprisoned  not  more 
than  three  years." 

• 

[  1  ]  It  is  well  settled  that,  when  a  case  is  submitted  upon  an  agreed 
statement  of  facts,  the  sufficiency  of  the  facts  so  agreed  on  to  sustain 
thejudgment  entered  may  be  reviewed  on  writ  of  error.  United  States 
V.  Eliason,  16  Pet.  291,  300,  10  L.  Ed.  968;  Henderson's  Distilled  Spir- 
its, 14  Wall.  44,  53,  20  L.  Ed.  815 ;  Hippie  v.  Bates  County,  223  Fed. 
22,  138  C.  C.  A.  436.  See,  also,  Kennedy  v.  Brent,  6  Cranch,  187,  3 
L.  Ed.  194;  Brent  v.  Chapman,  5  Cranch,  358,  3  L.  Ed.  125. 

[2]  The  Constitution  of  the  United  States  provides: 

"The  trial  of  all  crimes,  except  In  cases  of  Impeachment,  shall  be  by  Jury ; 
and  such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have 
been  committed;  but  when  not  committed  within  any  state,  the  trial  shall 
be  at  such  place  or  places  as  the  Congress  may  by  law  have  directed."  Ar- 
ticle 3,  i  2. 

And  by  the  Sixth  Amendment  of  the  Constitution  it  is  declared : 

"In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  Jury  of  the  state  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  Informed  of  the  nature  and  cause  of  the  ac- 
cusation; to  be  confronted  with  the  witnesses  against  him;  to  have  com- 
pulsory process  for  obtaining  witnesses  In  his  favor,  and  to  have  tbe  as- 
sistance of  counsel  for  his  defense." 

The  constitutional  right  thus  secured  to  one  charged  with  crime 
means  a  trial  by  jury  according  to  the  course  of  the  common  law, 
which  right  cannot  even  be  waived.  Thompson  v.  Utah,  170  U.  S.  343, 
346,  349,  353,  18  Sup.  Ct.  620,  42  L.  Ed.  1061 ;  Freeman  v.  United 
States,  227  Fed.  732,  142  C.  C.  A.  256.  And  in  the  case  of  Sparf  and 
Hansen  v.  United  States,  156  U.  S.  51,  105,  15  Sup.  Ct.  273,  294  (39 
L.  Ed.  343),  the  Supreme  Court  distinctly  adjudged  that: 

"It  is  not  competent  for  the  court  in  a  criminal  case,  to  instruct  the  Jury 
peremptorily  to  find  the  accused  guilty  of  tbe  offense  charged  or  of  any 
criminal  offense  less  than  that  charged." 

See,  also,  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  United  States,  172  Fed. 
194,  96  C.  C.  A.  646,  27  L.  R.  A.  (N.  S.)  756;  United  States  v.  Taylor 
(C.  C.)  11  Fed.  470. 

Therefore  the  trial  court  in  the  present  case  had  not  the  power  to 
order  the  jury  to  return  a  verdict  of  guilty,  regardless  of  its  own  view 
respecting  the  proper  conclusion  to  be  drawn  from  the  facts  agreed 
upon.    And  a  little  consideration  will  show  why  this  is  necessarily  so. 
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As  appears  from  the  bill  of  exceptions,  the  entire  case  of  the  govern- 
ment was  made  to  rest  upon  the  statement  of  facts  agreed  upon  in 
writing,  signed  by  the  attome)rs  of  the  respective  parties  and  filed  for 
record,  respecting  which  the  bill  of  exceptions  expressly  recites : 

"The  foregoing  'Agreed  Statement  of  Facts'  and  the  ESxUbits  A,  B,  O,  D, 
E,  F,  and  G  ttiereto  attached,  constltnted  and  was  the  whole  and  entire 
riiowlng  of  fact  mode  In  the  above-entitled  cause ;  and  no  other  showing  of 
fact  or  facts,  save  And  except  said  'Agreed  Statement  of  Facts'  and  said  ex- 
hibits attached  thereto,  was  presented  in  said  canae  to  said  court  and  jury, 
or  either  of  them,  and  no  testimony  or  evidence  of  any  character  or  descrip- 
tion, whether  oral  or  written,  was  received  by  or  placed  before  said  court  or 
jnry  in  addition  to  the  above-mentioned  'Agreed  Statement  of  Facts'  and 
said  exUblts  thereto  attached." 

It  will  be  readily  seen,  not  only  from  the  stipulation  itself,  but  from 
the  foregoing  declaration  contained  in  the  bill  of  exceptions,  that  there 
was  no  agreement  between  the  parties  in  regard  to  any  inference  or 
deduction  to  be  drawn  from  the  actual  facts  agreed  on.  Obviously,  all 
such  inferences  and  deductions  were  left  to  be  drawn,  and  only  could 
be  properly  drawn,  by  the  jury  upon  submission  of  the  case  to  them, 
after  opportunity  of  argument  by  the  counsel  of  the  respective  parties. 
It  might  have  been,  and  doubtless  would  have  been,  argued  to  the  ju- 
ry, as  it  is  argued  here  to  this  court,  that  the  agreed  statement  of  facts 
wholly  fails  to  show  that  the  present  plaintiffs  in  error,  or,  indeed,  any 
of  the  defendants  to  the  indictment,  ever  within  the  territory  of  the 
United  States,  conspired  to  "hire  or  retain,"  or  ever  did  "hire  or  re- 
tain," any  of  the  persons  named  in  the  indictment,  or  any  other  person 
or  persons,  to  go  beyond  the  limits  and  jurisdiction  of  the  United 
States  with  the  intent  or  purpose  specified  in  the  indictment.  The  de- 
fendants thereto  might  well  have  contended  before  the  jury,  as  the 
plaintiffs  in  error  do  here,  that  what  they  did,  as  shown  by  the  agreed 
statement  of  facts,  was  in  effect  to  aid  and  assist  the  persons  referred 
to  in  the  indictment  and  in  the  agreed  «tatement  of  facts  to  go  beyond 
the  limits  of  the  United  States  with  the  intent  and  for  the  purpose 
charged,  and  was  in  no  respect  the  hiring  and  retaining  them  prohibited 
by  the  statute. 

[3]  Now  it  is  thoroughly  settled  that  agreed  statements  of  fact  rest 
upon  the  consent  of  the  parties,  and  upon  that  only.  Manifestly,  there- 
fore, it  is  not  permissible  to  import  into  such  a  statement,  by  inference, 
deduction,  or  otherwise,  anything  not  expressly  stated  as  a  fact.  Poni- 
erc^s  Lessee  v.  Bank  of  Indiana,  68  U.  S.  (1  Wall.)  592,  603,  17  L. 
Ed.  638;  The  Clara,  102  U.  S.  200,  202,  26  L.  Ed.  145;  Old  Colony 
R.  R.  Co.  v.  Wilder,  137  Mass.  536,  538;  Friedman  v.  Jaffe,  206  Mass. 
454,  92  N.  E.  704;  Vera  v.  Mercantile  F.  &  M.  Ins.  Co.,  216  Mass.  154. 
103  N.  E.  292;  Texas  Mexican  Ry.  Co.  v.  Scott,  60  Tex.  Civ.  App. 
482,  129  S.  W.  1170,  1178;  Crandall  v.  Amador  County,  20  Cal.  72,  74. 

In  the  course  of  his  instructions  the  learned  trial  judge  undertook  to 
explain  to  the  jury  the  meaning  of  the  statute  upon  which  the  indict- 
ment is  based,  which  was  clearly  his  province  to  do ;  but  the  difficulty  is 
that  he  went  far  beyond  that,  and  himself,  by  means  of  inferences,  de- 
ductions, and  argument  from  the  facts  agreed  upon,  drew  the  conclu- 
sion of  guilt  which  it  was  the  exclusive  province  of  the  jury  to  deter- 
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mine,  in  the  light  of  the  law  as  given  to  them  by  the  court.  No  amount 
of  argument  can  make  this  plamer  than  the  language  of  the  court  it- 
self, shown  in  the  following  excerpts  from  the  instructions,  which  di- 
rected a  verdict  of  guilty  against  the  plaintiflEs  in  error  upon  the  first 
count  of  the  indictment : 

"These,  then,  briefly  stated,  gentlemen,  are  the  facts  that  are  before  us. 
It  remains  now  to  consider  them  In  the  light  of  the  law.  .  That  some  of  the 
defendants,  and  particularly  Blair  and  Addis,  were  acting  In  concert  and 
with  a  well-defined  purpose  on  their  part  to  accomplish  some  certain  things, 
does  not  admit  of  doubt  Together  they  formed  the  British  Friendly  As- 
sociation, the  purpose  of  which  was  to  transport  to  New  York  British  sub- 
jects sound  in  body  and  limb.  It' Is  not  to  be  conceived,  and  Indeed  all  of 
the  circumstances  negative  any  such  conception,  that  they  expected  the  Jour- 
ney of  the  men  so  transported  to  end  at  New  Torli.  Tlie  ultimate  destination 
of  these  men  was  some  point  in  the  British  empire,  and  the  defendants  knew 
It,  and  were  Jointly  engaged  in  sending  them  tbera  This  phase  of  the  case, 
therefore,  presents  no  dlfflculty.  The  grave  question  Is  whether  the  defend- 
ants, In  doing  what  they  did,  were  engaged  In  a  criminal  con.spiracy.  They 
had  associated  themselves  together  to  transport  to  New  York  British  sub- 
jects, sound  In  body  and  limb,  whose  ultimate  destination  was  England,  and 
at  least  a  majority  of  whom  Intended  to  enlist  there  In  the  military  or  naval 
service,  and  all  of  whom  the  defendants  supposed,  believed,  and  presumed 
would  so  enlist.  •  •  •  The  sole  question  here  Is:  Do  the  facts  before 
us  show  a  c-onsplracy  on  the  part  of  defendants  to  violate  the  statute  which 
we  have  been  considering? 

"What  are  the  salient  facts?  The  king  of  Great  Britain  and  Irdand  was 
desirous  of  the  return  to  his  kingdom  of  British  subjects  for  employment  in 
the  army  and  navy  and  In  various  branches  of  the  national  service  of  all 
kinds,  and  the  British  consul  general  at  San  Frnnciseo  caused  to  be  publish- 
ed a  notice  calling  Into  actual  service  the  Royal  Naval  Reserve.  A  large  num- 
ber of  persons  responded',  a  few  of  whom  were  In  fact  resen-es.  The  consul 
general,  however,  kept  a  register  of  all  persons  calling  on  him  to  inquire 
concerning  military  service,  and  upon  this  register  were  the  names  and  ad- 
dresses of  over  600  Individuals  under  various  headings,  such  as  'Volunteer 
Army  Volunteers,'  'Army  Volunteers  and  Kx-Soldlers,'  'Army  Reserve,'  'Royal 
Naval  Volunteers,'  and  'Volunteers  for  Nurses.'  The  defendants  Blair  and 
Addis,  with  one  Harris,  with  the  consent  of  the  consul  general,  organized 
the  British  Friendly  Association,  and  these  lists  were  turned  over  to  Har- 
ris, who  was  in  charge  of  the  office  of  the  Association,  and  who  with  the 
knowledge  of  Blair  and  Addis  opened  correspondence  with  the  persons  whose 
names  were  upon  the  lists.  After  Harris  left  the  lists  were  in  the  custody 
of  Blair,  whose  name  appeared  on  one  of  them  under  the  heading  'Volun- 
teers.' The  men  who  came  to  the  Friendly  Association's  office  were  examin- 
ed as  to  their  physical  condition  by  defendant  Addis,  who  Is  a  physician, 
and  whose  name  is  on  the  list  of  'Volunteers  for  Nurses.'  All  the  expenses 
were  paid  with  the  money  of  the  British  government,  furnished  through  the 
consul  general,  who,  when  be  turned  the  lists  over  to  Harris,  accompanied 
them  with  the  Instructions  'to  send  only  British  subjects  with  military  train- 
ing,' 'to  make  no  engagements  of  any  description  whatever,  to  give  no  pay 
or  advance,'  'to  make  no  solicitation,'  'not  to  send  more  than  50  men  at  a 
time,'  'to  require  such  proof  of  British  nationality  as  such  men  are  usually 
able  to  give,'  to  give  no  Information  as  to  pay,  allotments,  etc.,'  and  'to  ex- 
amine the  men  to  see  If  they  were  idiyslcally  suitable.'  It  would  be  taxhig 
credulity  to  the  utmost  to  urge  that,  with  the  lists  and  instructions,  the  de- 
fendants did  not  know  that  what  was  sought  by  the  consul  general  was 
men  who  would  go  to  England  there  to  enlist  in  the  military  or  naval  serv- 
ice. They  were  to  give  no  pay  or  advance.'  It  is  not  stated  'pay  or  ad- 
vance for  what'  They  were  'to  make  no  engagements  of  any  description 
whatever.'  It  Is  not  stated  In  the  Insti-uctlons  what  they  were  to  do  In  this 
regard,  but  they  were  to  examine  the  men  to  see  If  they  were  sultal)le,  and 
to  send  them  on,  not  more  than  50  at  a  time.    Evidently,  while  under  the 
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Instructions  they  conld  make  no  engaj^ements,  they  certainly  could  come  to 
some  understatiding  with  the  men  that  they  should  be  sent  forward  for 
some  purpose  for  which,  after  a  physical  examination,  they  were  found  to  be 
'suitable.'  They  were  'to  give  no  Information  as  to  pay,  allotments,'  etc. 
'Pay  or  allotments  for  what?'  The  Instructions  do  not  state,  but  the  facts 
show  that  all  British  soldiers'  and  seamen  recelre  a  dally  pay,  and  may  re- 
ceive pensions  and  allotments  after  their  service  Is  terminated,  and  that 
this  was  known  both  by  defendants  and  by  men  transported.  The  men. 
{•ending  and  after  ezamlnaGon,  were  kept  at  boarding  and  lodging  houses 
until  a  sufficient  number  was  assembled  for  'orderly  transportation.'  All 
this  was  designed,  and  defendants  knew  It,  to  secure  men  to  return  to  Great 
Britain  and  enlist.  They  examined  the  men,  boarded  them,  lodged  them, 
transported  them  In  squads  to  New  York,  where  they  expected  them  to  re- 
port to  the  British  consul  for  further  examination  and  further  transporta- 
tion. Defendants  knew  what  they  expected  the  men  to  do,  and  the  men  in 
tarn  knew  what  was  expected  of  them.  Defendants,  in  the  language  of  the 
stipulation,  supposed,  presumed,  and  b^Ueved  that  the  men  would  go  to 
England  and  there  enlist  In  the  military  or  naval  service,  and  a  majority 
of  tlie  men  intended  to  do  so.  They , were  furnished  board,  lodging,  and  trans- 
portatiMi  for  that  reason  alone.  The  offer  of  defendant  was,  even  though 
never  put  into  words,  'If  you  men,  having  been  found,  after  examination, 
physically  suitable,  will  go  to  England  and  enlist,  we  will  furnish  you  wltli 
board  and  lodging  while  you  are  here  awaiting  examination  and  transporta- 
tion, and  we  wUl  furnish  you  with  transportation  to  New  York  and  sus- 
tenance during  the  trip.'  And  this  offer  the  men  accepted,  by  submitting  to 
examination,  by  accepting  board,  lodging,  sustenance,  and  transportation, 
with  the  Intent  in  the  majority  of  them,  at  least,  to  do  the  thing  desired.  It 
would  be  to  look  on  to  the  fonoi  In  utter  disregard  of  the  substance  to  accept 
as  a  sufficient  response  to  all  these  facts  the  statement  that  at  no  Ume  did 
defendants,  or  any  of  than,  expressly  say  in  words  to  any  of  the  men  that 
they  should  enlist  in  the  service  of  Oreat  Britain  as  soldiers,  sailors,  or 
marines,  just  as  it  would  be  to  regard  the  form  alone,  and  disregard  the 
substance,  to  believe,  in  view  of  all  the  facts,  that  when  the  consul  general 
turned  over  to  Harris,  of  the  Friendly  Association,  the  lists  of  so-called 
'Tolnnteers,'  with  the  manifest  intention  that  they  should  be  used,  the  in- 
structions accompanying  them  were  designed  for  any  other  purpose  than  to 
secure  bere  men  to  go  beyond  the  limits  of  the  United  States  for  enlistment. 
wltbont  a]q)earing  to  have  violated  the  law,  to  accomplish  in  fact  the  results 
against  which  our  statute  is  directed,  and  to  do  the  things  therein  forbidden 
without  appearing  to  do  so.  While,  therefore,  it  may  be  true  that  they  be- 
lieved they  were  acting  within  the  law,  I  am  of  the  opinion,  for  the  rea- 
sons stated,  that  some  of  the  defendants  did  enter  into  the  conspiracy  as 
charged  in  the  indictment,  and  that  defendant  Blair,  for  the. purpose  of  ef- 
fecting the  object  thereof,  committed  some  of  the  overt  acts  diarged." 

The  judgment  is  reversed,  and  the  case  remanded  for  a  new  trial. 


THB  CANADIA. 
(Circuit  Court  at  Appeals,  Third  Circuit.    March  26,  1917.)    No.  21S8. 

1.  Admibaltt  4=3>119 — Appeal — Scope  op  Review. 

An  appeal  in  admiralty  from  the  District  Court  to  the  Circuit  Court  of 
Appeals  opens  the  whole  case  for  trial  de  novo  in  the  appellate  court, 
and  tie  fact  that  one  party  did  not  appeal  does  not  preclude  the  court 
from  directing  the  entry  of  a  decree  more  favorable  to  him. 

[Ed.  Note. — For  other  cases,  see  Admiraltj',  Cent.  Dig.  {§  776-790.] 

2.  Shippino  €=»49(3) — Tiub  Chabter — ^Liabiutt  pob  Delat. 

tinder  a  time  charter,  which  required  the  owner  to  furnish  the  crew 
and  provided  that  hire  should  be  suspended  for  time  lost  by  reason  of 
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deficiency  of  men,  the  charterer  Is  entitled  to  on  allow&nce  for  a  delay 
of  two  days  In  a  port  because  the  crew  drank  to  excess  and  became  un- 
ruly. 
[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  gS  194-196.1 

3.  Shxstuhq  <8=>40 — Tunc  Chabtkb — Ai,lowance  fob  Coal  on  Bedelitebt. 

Under  a  time  charter  requiring  the  charterers  to  leave  500  tons  of  coal 
In  the  bunkers,  for  wliich  they  were  to  receive  a  stated  price  per  ton, 
tbey  were  entitled  to  pay  for  any  excess  over  such  quantity  kept  and 
used  by  the  owner  at  the  current  market  price  at  the  port  Of  redelivery. 

4.  SHiPFiNa  «=349(3) — TniE  Ghabteb — Tebuination  bt  Ihjubt  to  VBasBi.. 

After  a  vessel  under  a  time  charter  and  laden  with  Inmber  reached  tlie 
port  of  destination,  but  before  she  docked  a  fire  broke  out  on  board,  1^ 
which  she  was  seriously  injured  and  delayed  for  several  days,  after 
which  she  proceeded  to  her  berth  and  unloaded.  She  was  so  badly  dam- 
aged that  she  could  not  safely  carry  another  cargo  and  could  not  l>e 
properly  repaired  during  the  charter  term.  The  charter  provided  that 
hire  should  be  suspended  diulng  time  lost  by  reason  of  damage  to  the 
vessel.  Beid  that  the  charter  was  not  terminated  by  the  fire,  but  merdy 
suspended,  and  that  the  owner  was  entitled  to  hire  during  the  time  of 
discharging,  but  was  justified  in  treating  the  contract  as  ended  after  tlie 
discbarge  was  finished. 

[Bd.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  !§  194-196.] 

Appeal  from  the  District  Cotirt  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania;  Oliver  B.  Dickinson,  Judge. 

Suit  in  admiralty  by  John  W.  Field  and  others,  trading  as  William  HHSklna 
&  Son,  against  the  Hafnla  Steamship  Company,  owner  of  the  steamslUp 
Ganadia.     Decree  for  libelants,   and  respondent  appeals.     Hodtfled. 

For  opinions  below,  see  234  Fed.  187,  and  236  Fed.  599. 

Howard  M.  Liang,  of  Philadelphia,  Pa.,  for  appellant 

H.  Alan  Dawson,  of  Philadelphia,  Pa.,  and  Burlingham,  Montgomery  '& 
Beecher,  of  New  York  City  (Boscoe  H.  Hupper  and  Charles  C.  Burlingham, 
tx)th  of  New  Xork  City,  of  counsel),  for  appellees. 

Before  BUPPINGTON,  McPHEBSON,  and  WOOliUSi.  Circuit  Judges. 

McPHERSON,  Circuit  Judge.  The  Hafnia  Company  is  a  Danish 
corporation  and  owns  the  steamship  Canadia.  In  June,  1911,  the  ves- 
sel was  in  New  York  and  was  chartered  to  the  finn  of  William  Has- 
kins  &  Son  for  a  term  of  6  months  from  a  future  date  of  delivery  at 
£1,250  sterling  per  month.  Inter  alia,  the  owner  was  required  to  fur- 
nish the  crew,  to  pay  for  provisions,  wages,  stores,  etc.,  and  to  main- 
tain the  vessel  in  a  thoroughly  efficient  state  in  hull  and  machinery 
for  and  during  the  service.  The  firm  was  liable  for  the  coal  and  other 
specified  expenses,  and  agreed  to  pay  the  current  market  price  for  the 
coal  in  the  vessel's  bimkers  at  the  beginning  of  the  term,  and  was 
bound  to  leave  500  tons  in  the  bunkers  at  the  date  of  redelivery,  the 
owner  to  pay  20  shillings  per  ton  therefor.  At  the  owner's  option 
the  monthly  hire  was  to  be  paid  in  advance  until  her  redelivery  in 
good  order  and  condition  at  a  port  in  the  River  Plate  to  be  chosen 
by  the  charterer.  The  cargo  was  to  be  loaded  and  discharged  at  such 
dock  or  place  as  the  charterer  should  direct,  on  condition  that  the  ves- 
sel could  always  safely  lie  afloat.  If  more  than  24  consecutive  hours 
should  be  lost  by  reason  of  deficiency  of  men,  breakdown  of  machin- 
ery, or  other  damage,  the  hire  should  cease  until  the  vessel  should  be 
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able  to  resume  service;  loss  of  time  from  accident  to  cargo  or  from 
other  specified  causes  to  be  at  the  charterer's  risk  and  expense.  The 
act  of  God,,  fire,  etc.,  were  mutually  excepted  from  the  contract. 

On  August  4  the  charterer  took  delivery  of  the  vessel  at  Gulfport, 
Miss.,  and  loaded  a  cargo  of  lumber  for  Buenos  Aires.  She  set  sail 
early  in  September,  and  a  few  days  afterwards  stopped  at  St.  Thomas 
for  coal.  While  there,  some  of  the  crew  drank  to  excess  and  became 
so  unruly  that  help  from  shore  had  to  be  called  in,  and  for  this  rea- 
son the  voyage  was  delayed  almost  2  days.  On  September  13  she  pro- 
ceeded, and  on  October  6  reached  the  outer  harbor  of  Buenos  Aires. 
A  berth  was  secured  in  the  inner  harbor,  and  in  ordinary  course  the 
discfaai^e  of  the  cargo  would  have  begun  on  the  9th.  But  between 
7  and  8  o'clock  on  the  morning  of  the  8th  a  fire  (probably  caused  by 
spontaneous  combustion)  broke  out  in  the  coal  that  had  been  stored  in 
the  after  part  of  No.  2  hold.  This  had  been  put  on  board  by  the  char-  < 
terer  in  New  York,  and  was  a  reserve  supply  bought  in  preparation  for 
the  voyage  and  stored  in  a  specially  built  compartment  separated  f  rwn 
the  cargo  by  a  wooden  bulkhead.  The  fire  was  immediately  and  dili- 
gently attacked,  but  it  spread  as  far  as  No.  1  hold,  and  finally  com- 
pelled the  sinking  of  the  ship.  After  the  fire  had  been  thus  extin- 
guished she  was  pumped  out,  and  on  October  15  proceeded  to  the  inner 
harbor,  18  miles  distant.  She  could  then  have  begun  to  discharge,  but 
(owing  to  the  regulations  of  the  port  in  reference  to  damaged  vessels 
and  cargos)  the  berth  previously  secured  was  not  now  available,  and 
no  other  was  furnished  until  the  27th.  Unloading  began  on  the  30th, 
and  continued,  without  delay  until  December  4.  While  this  work  was 
going  on,  surveys  were  held  which  disclosed  that  serious  damage  had 
been  done.  Their  details  need  not  be  given,  as  the  parties  have  stip- 
ulated that  the  fire  and  the  flooding  had  made  permanent  renewals  and 
permanent  repairs  necessary,  and  that  these  could  not  have  been  com- 
pleted at  Buenos  Aires  or  elsewhere  in  South  America  within  the  term 
of  the  charter,  the  reason  being  that  proper  materials  and  suitable 
machinery  could  not  have  been  procured  nearer  than  in  the  United 
States  or  in  Europe.  If  made  at  Buenos  Aires,  such  renewals  and 
repairs  would  have  cost,  at  least  £7,000  sterling.  While  the  vessel  was 
discharging,  frequent  letters  and  cable  messages  were  sent  by  the  par- 
ties or  their  agents,  but  no  definite  agreement  was  reached.  The 
charterer  declined  to  give  further  ordert  until  permanent  repairs 
should  be  made,  and  at  Buenos  Aires  no  such  repairs  were  feasible. 
The  ship  was  not  in  condition  to  carry  cargo  safely,  and  finally  the 
surveyors'  recommendations  were  followed,  she  was  repaired  tem- 
porarily and  sailed  in  ballast  on  December  16,  bound  for  Wallsend  in 
England.  Some  coal  remained  in  her  bunkers,  but  she  was  obliged  to 
take  on  a  further  supply  at  Montevideo  and  at  Las  Palmas.  She  ar- 
rived at  Wallsend  <mi  January  20,  and  the  work  of  permanent  repair 
was  taken  up  and  carried  on  without  needless  delay,  but  was  not 
finished  until  March  6.  Meanwhile,  on  February  4,  the  charter  had 
expired. 

The  controversy  here  is  over  the  allowance  for  three  items:    (1) 
The  delay  at  St  lliomas;  (2)  the  coal  in  the  bunkers  when  the  ship 
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sailed  from  Buenos  Aires;  and  (3)  the  delay  due  to  the  fire.  The 
District  Court  disposed  of  these  matters  in  an  opinion  reported  in 
234  Fed.  187,  where  the  libel  and  cross-libel  are  considered.  Later  a 
second  opinion  was  filed,  which  will  be  found  in  236  Fed.  599. 

[  1  ]  The  firm  charges  that  the  fire  was  caused  by  the  negligence  of 
the  ship  in  several  particulars,  and  a  large  part  of  the  testimony  has  to 
do  with  this  subject.  We  have  considered  but  shall  not  discuss  it, 
since  we  agree  with  the  District  Court  in  believing  it  to  be  insufficient 
to  establish  the  charge  satisfactorily.  We  lay  aside,  therefore,  the 
question  concerning  the  effect  of  including  "fire"  in  the  "mutually 
excepted"  clause  (Clyde,  etc.,  Co.  v.  West  India  Co.  [C.  C.  A.  2] 
169  Fed.  275,  94  C.  C.  A.  551 ;  Pool,  etc.,  Co.  v.  Samuel  [C.  C.  A. 
3]  200  Fed.  36,  118  C.  C.  A.  264);  and  we  lay  aside  also  the  ques- 
tion whether  the  charter  exempts  the  Canadia  from  negligence,  it  be- 
ing clear  that  she  was  not  a  common  carrier.  In  other  respects,  the 
whole  case  is  open  on  this  appeal  for  our  decision  (Irvine  v.  The  Hes- 
per,  122  U.  S.  256,  7  Sup.  Ct,  1177,  30  L.  Ed.  1175;  Reid  v.  Exp. 
Co.,  241  U.  S.  548,  36  Sup.  Ct.  712,  60  L.  Ed.  1156);  and  in  order 
to  dispose  of  it  on  the  merits  we  shall  disregard  several  irregularities 
on  one  side  and  the  other. 

[2,  3]  For  the  two  days'  delay  at  St.  Thomas  we  think  the  owner 
should  give  the  charterer  credit.  The  ship  was  "deficient"  in  men 
within  the  fair  meaning  of  the  contract,  and  as  the  owner  furnished 
and  controlled  the  crew  the  owner  is  liable  for  their  misconduct.  In 
the  prices  fixed  for  the  bunker  coal  that  was  used  by  the  owner  on  the 
voyage  to  England,  we  agree  with  the  District  Court  The  contract 
obliges  the  charterer  to  leave  500  tons  of  coal,  for  which  a  specified 
price  is  fixed;  for  the  excess  the  owner  was  properly  charged  with 
the  market  rate  at  Buenos  A4res. 

[4]  The  principal  dispute  is  over  the  allowance  for  the  delay  caused 
by  the  fire.  We  cannot  agree  to  the  proposition  that  the  charter 
should  be  regarded  as  constructively  ended  on  October  8.  No  doubt 
the  payment  of  hire  was  suspended  on  that  date,  but  in  other  respects 
nothing  had  happened  to  destroy  the  contract.  When  tlierefore  the 
ship  was  able  to  resume  movement  and  to  carry  the  cargo  to  tlie  inner 
harbor,  the  suspension  ceased  and  the  obligation  to  pay  the  hire  re- 
vived. The  ship  was  then  fully  able  to  do  all  that  was  required  of 
her,  namely,  to  carry  the  lumber  to  the  place  of  discharge,  and  to  con- 
duct the  work  of  unloading.  She  was  not  then  being  asked  to  receive 
a  new  cargo  or  to  undertake  a  new  voyage,  and  her  fitness  for  serv- 
ice is  to  be  judged  by  the  immediate  and  the  only  task  she  was  called 
on  to  perform.  Hogarth  v.  Miller,  [1891]  L.  R.  App.  Cas.  48.  After 
this  should  be  completed,  the  question  would  of  course  arise.  What 
is  she  now  able  to  do?  and  to  this  subject  the  parties  addressed  them- 
sdves  while  the  cargo  was  being  discharged.  They  did  not  agree,  but 
the  evidence  satisfies  us  that  the  course  pursued  by  the  ship  was  rea- 
sonable, and  indeed  inevitable.  Without  permanent  and  extensive 
repairs  she  could  not  regain  her  classification,  and  she  could  not  carry 
cargo  safely.  This  was  the  master's  opinion  on  the  spot,  and  about 
such  a  matter  his  judgment  is  entitled  to  much  weight.    Besides,  we 
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find  no  evidence  that  any  cargo  was  at  command  for  an  outward  voy- 
age from  Buenos  Aires ;  naturally,  while  the  parties  were  maintaining 
diverse  views  about  what  was  possible  to  be  done,  not  much  effort 
would  be  made  to  obtain  a  cargo.  Little  if  any  time  would  have  been 
saved  by  bringing  the  ship  to  the  United  States  for  permanent  repairs, 
and  we  do  not  know  whether  any  advantage  in  cost  would  have  been 
gained  thereby.  As  a  whole,  the  evidence  leaves  us  in  no  doubt  that 
after  December  4  the  vessel  could  not  have  reached  the  United  States 
and  been  permanently  repaired  in  time  to  render  further  service  un- 
der the  charter.  By  necessity,  therefore,  the  owner  was  justified  in 
treating  the  contract  as  ended  after  the  discharge  was  finished.  From 
October  8  to  October  15  the  hire  was  suspended,  but  from  the  latter 
date  until  December  4  the  charterer  is  liable. 

The  decree  appealed  from  must  be  modified  in  accordance  with  this 
opinion,  and  it  is  possible  that  such  modification  may  also  affect  the 
disposition  of  the  costs.  We  therefore  remand  the  case  to  the  Dis- 
trict Court  witii  instructions  to  enter  a  new  decree,  in  which  the  sub- 
ject of  costs  may  be  further  considered  at  the  court's  discretion.  The 
costs  on  appeal  to  be  paid  by  the  appellants. 


THE  MAGGIE). 

THE  PICKETT, 

(Circolt  Conrt  of  Appeals,  Second  Circuit    E^bruary  6,  1917.) 

No.  79. 

CoLusioN  «=»71(2) — Tow  PAfisiNQ  Dbedob — Neqi-igknt  Naviqation  op  Tug. 
A  collision  occurred  at  night  in  Arthur  Kill  between  two  of  the  star- 
board  boats  in  a  tow  of  19  coal  boats  In  five  tiers  and  a  scow  alongside 
.  of  a  dredge  working  under  a  government  contract  in  the  middle  of  the 
cbanneL  Both  the  dredge  and  scow  were  fully  lighted,  and  there  was 
sufficient  room  on  the  side  taken  by  the  tow  for  safe  passa^^e  with  proper 
nayigation.  The  tug  gave  no  notice  of  a  desire  to  have  the  scow  moved 
until  within  200  feet,  when  there  was  not  time  to  move  It  Held  that,  in 
the  absence  of  timdy  notice,  the  dredge  was  not  In  fault  for  not  moving 
the  Bcow,  and  that  the  tug  was  solely  in  fault  for  the  collision. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  {  101.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York . 

Suit  in  admiralty  for  collision  by  Abraham  Silver,  assignee  of  the 
Bowns-Pattison  Transportation  Company,  owner  of  the  bo»t  Maggie, 
and  of  W.  H.  Follette,  owner  of  the  boat  Pickett,  against  the  Morris 
&  Cummings  Dredging  Company,  with  the  Lehigh  Valley  Transpor- 
tation Company,  owner  of  the  tug  Mahanoy,  impleaded.  Decree  for 
libelant  against  both  respondents,  and  the  Morris  &  Cummings  Dredg- 
ing Company  appeals.    Modified. 
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Everett,  Clarke  &  Benedict,  of  New  York  City  (A.  Leo  Everett  and 
Herman  S.  Hertwig,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Allan  B.  A.  Bradley,  of  New  York  City,  for  appellee  Silver. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (T.  Catesby  Jones, 
of  New  York  City,  of  counsd),  for  appellee  Lehigh  Valley  Transp.  Co. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  A  decree  has  been  entered  in  the  court 
below  awarding  to  the  libelant  the  sum  of  $2,282.28  as  damages  to  the 
coal  boats  Maggie  and  Pickett,  which  damages  were  sustained  in  a 
collision,  and  dividing  the  damages  equally .  between  the  appellant, 
found  in  fault,  and  the  Lehigh  Valley  Transportation  Company,  the 
owner  of  the  tug,  Mahanoy,  also  found  in  fault.  The  Lehigh  Trans- 
portation Company  was  brought  in  by  the  appellant  under  rule  59  (29 
Sup.  Ct.  xxxii). 

The  collision  occurred  in  Arthur  Kill,  in  the  vicinity  of  Holland 
Hook.  During  the  night  of  January  24,  1914,  the  tug  Mahanoy,  with 
the  boats  Maggie  and  Pickett  and  17  other  loaded  coal  boats  in  tow, 
was  proceeding  from  Perth  Amboy,  N.  J.,  to  New  York.  The  tow 
was  made  up  in  five  tiers ;  the  first  four  tiers  consisted  of  four  boats 
each,  and  the  last  tier  of  tfiree  boats.  The  Maggie  was  the  starboard 
boat  in  the  first  tier,  and  the  Pickett  the  starboard  boat  in  the  second 
tier.  The  tug  was  towing  on  two  hawsers  about  150  or  200  feet  long; 
the  hawsers  running  from  the  stem  bitts  of  the  tug  to  the  bitts  of  the 
outside  boats  in  the  first  tier.  The  distance  between  the  tiers  in  the 
tow  was  about  6  feet.  The  lights  of  the  tug  and  her  tow  were  properly 
set  and  burning.  While  the  tug  was  proceeding  up  Arthur  Kill,  the 
master  saw  the  lights  of  a  dredge,  which  was  anchored  in  the  middle 
of  the  channel  off  Holland  Hook.  The  weather  was  clear,  there  was 
little  or  no  wind,  and  the  tide  was  flood.  As  tfie  tug  proceeded,  her 
master  also  observed  that  there  were  a  number  of  loaded  mud  scows 
lying  two  abreast  alongside  of  the  Pipe  Dock  at  Elizabethport,  N.  J. 
The  dredge  was  lying  oflf  the  Pipe  Rock  about  in  the  middle  of  the 
channel.  The  tug  AUentown,  which  was  assisting  the  tug  Mahanoy, 
was  at  the  stem  of  the  tow  for  the  purpose  of  preventing  the  tow  from 
swinging  against  the  Elizabethport  docks  or  the  boats  lying  alongside 
of  them.  TTie  master  of  the  Mahanoy  proceeded  to  pass  the  dredge 
on  the  New  Jersey  side.  The  channel  through  which  the  Mahanoy 
and  her  tow  had  to  pass  was  restricted  by  the  presence  of  the  dredge 
and  the  additional  obstruction  offered  by  the  scow  alongside  of  the 
dredge.  The  tug  continued  on,  and  while  proceeding  between  the  scow 
lying  alongside  the  dredge  and  Elizabethport,  the  boat  Maggie,  the 
starboard  boat  in  the  first  tier  of  the  tow,  came  into  collision  with  the 
scow,  doing  considerable  damage  to  the  Maggie,  and  also  damaging 
the  boat  Pickett,  immediately  behind  the  Maggie. 

The  appellant  was  engaged  in  the  work  of  widening  and  deepening 
the  channel  of  Staten  Island  Sound  between  Elizabethport  and  the 
Baltimore  &  Ohio  bridge,  under  a  contract  with  the  Urjited  States 
government,  and  it  was  duly  permitted  under  its  contract  and  by  au- 
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thorization  of  the  proper  government  engineer  to  work  by  night  ai 
well  as  by  day.  In  dohig  said  work  it  necessarily  placed  its  dredge 
in  the  channel  of  the  stream  and  worked  with  scows  to  receive  the. 
dredged  material.  On  the  night  of  January  24,  1914,  its  dredge  was 
properly  lighted,  and  we  are  satisfied  that  the  scow  alongside  of  the 
dredge  was  lighted.  The  secretary  of  the  appellant  company  testified 
as  to  the  lights  as  follows :  . 

"Q.  Do  you  know  what  light  equipment  tbere  was  on  your  dredge?  A.  Tbe 
dredge  was  equipped  with  arc  lights  that  are  as  brilliant  by  reason  of  the. 
number  of  them,  and  the  kind,  as  It  Is  at  Foity-Seccmd  street  at  night.  Q. 
Describe  a  little  more  in  detail  what  they  are  and  where  they  are  situated. 
A.  The  arc  lights  are  made  fast  to  different  parts  of  the  A-frame  of  the 
dredge,  and  the  other  parts  of  the  house,  so  that  the  waters  for  at  least  100 
feet  on  a  dark  night  are  Illuminated.  Q.  And  with  reference  to  the  scow  on 
the  Jersey  side,  would  there  be  any  illumination  of  tliat  side  of  the  dredge 
under  the  conditions  of  lighting  which  you  describe?  A.  The  scow  alongside 
of  tlie  dredge  would  be  illumiuated  by  the  lights  of  the  dredge.  Q.  Did  these 
dredge  lights  have  shades  to  them,  reflectors?  A.  No;  tb«y  have  not.  Q. 
Are  tbey  arc  lights,  or  incandescent  lights?  A.  They  are  the  usual  arc  lights ;, 
I  should  say  that  at  the  time  there  were  about  17."  ' 

An  inspector  in  the  employ  of  the  United  States  government,  who 
was  on  the  dredge  at  the  time  of  the  accident,  testified  as  follows :  ' 

"Q.  In  respect  to  lights,  what,  if  anything,  did  you  see  about  the  lights?  A. 
Hie  lights  were  all  in  good  order.  Q.  What  lights  were  there?  A.  The 
dredge  was  thoroughly  lighted,  and  the  scow  was  lighted.  Q.  Did  she  have 
more  tl^an  one  light?  A.  One  in  the  bow  and  one  on  tiie  stern.  Q.  How  were 
they  fastened?  What  supports?  A.  An  iron  rod«  and  a  lantern, hung  to  a 
hook  in  the  top  of  tlie  .iron  rod." 

A  witness,  who  was  in  charge  of  the  dredge  when  the  accident  hap- 
pened, testified  as  follows: 

'X}.  Did  you.  have  any  light  on  the  s^w?  A.  Yes,  sir.  Q.  What  sort  of 
light  on  tbe  scow?  A.  Two  lanterns,  one  on  eadi  end,  about  6  or  7  feet  from 
the  deck.  Q.  If  there  had  been  no  lif^ts  at  all,  would  she  have  been  lighted 
up  at  all  in  any  other  way?  A.  Yes,  'sir.  Q.  How  could  you  have  seen  her, 
if  she  had  had  no  lights?  A.  See  her  6,000  or  7,000  feet  on  &  dear  night.  Q. 
Ttom  the  lights  of  the  dredge,  you  mean?    A.  Yes,  six.'' 

The  Staten  Island  Sound  is  a  narrow  channel  at  the  place  of  the 
collision  and  the  full  tide  runs  with  considerable  force  and  vessels 
passing  through  the  channel  are  bound  to  operate  with  care  and  cau- 
tion and  to  t^e  into  account  the  presence  of  all  known  obstructions. 
On  the  night  of  the  collision  the  dredge  was  not  working  in  the  middle 
of  the  channel,  and  there  was  room  for  a  properly  made  up  tow  to 
•  pass  in  safe^  between  the  dredge  and  the  New  Jersey  shore.  That 
the  tug  was  in  fault  is  clear  to  us,  as  it  was  to  the  court  below.  The 
pilot  in  charge  of  the  tug  at  the  time  testifies  that  he  was  keeping  a 
good  lookout  and  saw  the  dredge  a  mile  or  a  mile  and  a  half  away, 
but  did  not  see  the  scow  until  within  200  feet  of  it.  Careful  naviga- 
tion would  have  enabled  him  to  have  safely  passed  the  dredge  and 
scow.  The  channel  was  400  feet  wide  at  the  point  whfere  the  collision 
occurred.  The  dredge  was  in  the  middle  of  the  chaimel.  The  dredge 
was  45  feet  wide  and  the  mud  scow  alongside  was  35  feet  wide,  and 
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the  width  of  the  tow  was  about  100  feet  The  superintendent  of  the 
floating  equipment  of  the  Lehigh  Valky  Transportation  Company  was 
asked  on  cross-examination  whether  he  thought  the  pilot  of  the  Ma- 
hanoy  was  bound  to  hit  the  scow,  and  he  replied : 

"I  don't  think  he  was  bound  to  hit  it;  I  tbiniK  the  conditions  were  guch 
that  he  could  have  avoided  hitting  it." 

And  the  pilot  of  the  Mahanoy  was  asked,  if  he  had  gone  2  feet  more 
to  the  west,  whether  he  would  not  have  cleared  the  scow,  and  he  said : 
"I  guess  it  woiild."  And  he  was  asked  whether,  having  discovered 
the  scow  when  he  was  200  feet  away,  the  distance  was  sufficient  to 
enable  him  to  adjust  his  course  for  the  purpose  of  avoiding  the  scow. 
To  this  he  testified,  "Yes."  And  as  the  Lehigh  Valley  Transportation 
Company  has  taken  no  appeal  it  may  be  assumed  that  it  is  conceded 
that  the  tug  was  at  fault. 

The  question  with  which  we  are  now  concerned  is  whether  the  ap- 
pellant, the  Dredging  Company,  was  also  at  fault.  We  think  the 
court  below  was  in  error  in  holding  it  in  fault  The  only  ground  of 
liability  as  against  the  dredge  is  that  the  scow  was  aA  obstruction  to 
navigation  and  was  not  moved,  when  it  should  have  been.  It  is  cer- 
tain that,  if  the  scow  had  not  been  there,  the  collision  would  not  have 
occurred.  The  contract  which  the  dredging  company  had  with  the 
government  required  in  express  terms  that  the  contractor  should  con- 
duct the  work  in  such  a  manner  as  to  obstruct  navigation  as  little  as 
possible.  It  was  also  provided  that,  in  case  the  contractor's  plant  so 
obstructed  the  channel  as  to  impede  the  passage  of  vessels,  it  should 
promptly  be  so  moved  as  to  ifford  a  practicable  passage  on  the  ap- 
proach of  any  vessel.  Those  in  charge  of  the  dredge  admit  they  saw 
the  tug  when  she  was  about  3,000  feet  away,  and  it  appears  that 
the  tug  and  the  tow  were  properly  lighted.  It  also  appears  that  the 
scow  could  have  been  moved  in,  from  5  to  10  minutes.  It  appears, 
too,  that  when  the  scow  was  discovered  by  the  latter  the  tug  blew 
alarm  whistles,  but  that  was  when  the  tug  was  within  200  feet  of  the 
scow. 

It  is  our  opinion,  however,  that  those  on  the  dredge  had  a  right  to 
presume,  as  the  tug  had  given  no  notice  to  the  contrary  until  she  was 
within  200  feet  of  the  dredge,  that  the  approaching  tug  thought  there 
was  sufficient  room  for  handling  her  tow.  When  she  finally  gave  tHe 
alarm,  there  was  then  no  sufficient  time  to  move  the  scow.  In  The 
Wyomissing,  232  Fed.  453,  146  C.  C.  A.  447,  we  held  that  tugs  nav- 
igating long  tows  in  the  tidewaters  in  the  vicinity  of  New  York,  and 
desiring  dredges  engaged  in  government  work  to  move  themselves  or 
the  scows  in  order  to  give  them  room  for  safer  passage,  should  give- 
timely  notice  to  that  effect.  Unless  such  timely  notice  is  given,  the 
dredge  is  justified  in  remaining  where  it  is  and  in  not  moving  the  scow. 
As  no  such  timely  notice  was  given  in  the  case  at  bar,  we  cannot  hold 
the  Dredging  Company  at  fault.  The  dredge  was  properly  lighted,  and 
so  was  the  scow,  and  the  pilot  on  the  tug  had  no  excuse  for  not  seeing 
them  and  navigating  accordingly. 

The  decree  apportioning  the  damages  equally  must  be  modified,  and 
tiie  entire  damages,  with  interest  and  costs,  must  be  entered  against  the 
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Lehigh  Valley  Transportation  Company,  and  the  libel  dismissed,  with 
costs,  as  to  the  Morris  &  Cummings  Ikedging  Company. 
It  is  so  ordered. 


BlSEa^STADT  MFG.  00.  T.  J.  H.  nSHBK  CO. 

(Clrcalt  Court  of  Appeals,  First  Circuit.    February  27,  1917.) 

No.  1260. 

1.  Tbade-Uarks  and  Tradb-Naues  «=>70(1) — Unvaib  Competition — Exclu- 

sive Right. 

The  idea  of  cumulative  signet  tokens  of  adornment  to  become  a  friend- 
ahlp  bracelet  being  an  old  one,  complainant  cannot,  by  advertising  its 
links  for  a  so-called  friendship  bracelet,  obtain  an  exclusive  right  to 
Bach  Idea,  and  exclude  defendant  from  manufacturing  similar  links,  In 
the  absence  of  a  patent  or  protective  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  {  81.] 

2,  Tbadb-Mabkb  and  TaADX-NAiosa  «s>70(l) — Unfaib  Ooupktition — "Goou 

Wnx." 

Comidalnant  extensively  advertised  friendship  links,  which  could  be 
Interchanged  by  friends,  and  being  strung  upon  narrow  ribbon  become  a 
bracelet  to  be  worn  on  the  wrist.  The  links  were  not  patented,  but  were 
deslcnated  as  "bob-o-llnks"  and  being  advertised  as  such  In  connection 
with  the  friendship  idea  were  selling  for  many  times  their  intrinsic  value. 
Defendant  began  the  manufacture  of  similar  links,  advertising  itself  as 
the  manufacturer  of  Its  own  product.  Held,  that,  as  the  basis  of  unfair 
competition  is  that  defendant  represented  his  goods  as  those  of  complain- 
ant, and  to  have  an  Injunction  In  such  cases  complainant  must  show  the 
existence  of  "good  wUl,"  which  Is  the  advantage  acquired  by  an  estab- 
lishment of  a  regular  patronage,  complainant,  though  it  first  advertised 
Its  particular  link  In  connectloir  with  the  friendship  Idea,  Is  not  entitled 
to  an  Injunction ;  there  being  no  showing  that  complainant's  link  had 
any  substantial  hold  In  the  market  as  an  article  of  manufacture,  or  that 
It  was  associated  with  complainant  In  such  a  sense  as  to  constitute  the 
good  will  of  trade  In  advance  of  the  time  at  which  defendant  put  Its  link 
onto  the  market. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Oent. 
Die.  i  81. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Good  WUl.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Rhode  Island ;  Arthur  L.  Brown,  Judge. 

Bill  by  the  Eisenstadt  Manufacturing  Company  against  the  J.  M. 
Fisher  Company.  From  a  decree  dismissing  the  bill  (232  Fed.  957), 
complainant  appeals.     Affirmed. 

Edwin  E.  Huffman,  of  St.  Louis,  Mo.,  for  appellant. 

Stanley  P.  Hall,  of  Taunton,  Mass.  (Frederick  S.  Hall,  of  Taunton, 
Mass.,  Walter  A.  Briggs,  of  Attleboro,  Mass.,  and  George  A.  Rockwell, 
of  Boston,  Mass.,  on  the  brief),  for  appellee. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
Kstrict  Judge. 

^3»For  oUier  cases  SM  hubs  tiqilc  ft  KST-NUMBBR  In  «U  Ker-Numbered  Digests  &  Indexes 
241  F.— 1« 
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ALDRICH,  District  Judge.  In  this  case  the  alleged  grievance  is 
not  for  infringing  a  trade-maric,  trade-name,  or  a  patent. 

The  proceeding  is  one  directed  against  the  sale  of  a  particular  arti- 
cle of  manufacture,  and  the  relief  sought  is  an  injunction  and  an  ac- 
counting upon  the  ground  of  unfair  trade  competition.  The  particular 
article  concerned  is  an  elongated  bracelet  link,  so  formed  that  it  can 
be  strung  upon  a  narrow  ribbon,  and  the  fanciful  advertised  idea  in 
connection  with  the  links  has  been  that  they  are  so  adapted  that  they 
may  be  assembled  and  become  a  "friendship  bracelet";  and  to  the 
end  that  the  juvenile  sentimental  impulse  may  more  surely  and  speedily 
yield  to  the  maelstrom  of  show  window  attractions,  the  fascinating 
bob-o-link  bird,  so  much  talked  about  in  juvenile  books,  is  employed 
to  do  its  work,  and  it  is  said  in  the  advertisements  that : 

"It's  a  bird  of  an  Idea  that  has  winged  Its  way  all  over  America." 

And  to  the  trade  it  is  said: 

"Already,  without  any  advertising,  the  demand  for  'bob-o-llnka'  is  running 
100,000  a  day,  and  it  has  only  started.  When  the  full-page  advertisement 
comes  out  in  the  'Saturday  Evening  Post,'  May  22,  the  wh<de  country  will 
break  out  with  the  'bob-o-llnk'  craze.  Jewelers  will  not  be  able  to  snpply  the 
demand  fast  enough  to  keep  up  with  the  ever-multiplying,  endless  Chain  of 
•bob-o-llnk'  wearers." 

Again: 

"We  propose  to  feed  the  flames  while  they  are  raging  by  well-prepared 
striking  adTertlsements  in  the  'Saturday  Evening  Post'  and  leading  women's 
publications." 

Again : 

"On  fast-moving  propositions  like  this,  the  dealers  who  get  in  early  get 
the  biggest  business.  When  the  craze  gets  started  in  your  town,  the  dealer 
who  has  a  stock  of  'bob-o-links'  on  hand  will  do  a  big  business,  while  the 
other  fellow  is  trying  to  get  the  goods.-  It  is  a  risky  business  to  wait,  because 
indications  all  point  to  the  probability  that  orders  will  pile  up  faster  than  we 
can  manufacture  and  fill  them.  Already  we  have  Increased  our  manufactur- 
ing facilities  and  are  working  double  shift.  If  this  Is  the  present  condition, 
what  will  it  be  when  this  big  ad.  appears,  and  starts  the  'bob-o-Unk'  erase 
going  in  every  town  where  friends  have  friends  and  young  folks  live." 

And  again: 

'  "This  Isn't  Just  a  fad — it  is  a  pretty  plan  for  the  expression  of  friendship, 
made  practical  by  the  beauty  and  value  of  the  completed  bracelet." 

Then  it  is  said : 

"Here's  the  Way  It  Works. 

"A  girl  starts  a  bracelet  by  exchanging  'bob-o-Unks'  with  a  friend.  They 
each  wear  their  'bob-o-llnk'  with  the  friend's  Initials  engraved  upon  it,  on  a 
narrow  black  velvet  ribbon,  around  the  wrist.  Then  they  start  other  friends 
by  exchanging  'bob-o-llnks'  with  them.  Thus  they  complete  their  own  bracelet, 
Hnd,  in  doing  so,  start  ten  or  a  dozen  other  girls,  who,  in  turn,  start  another 
ten  or  a  dozen,  and  so  it  goes  until  everybody  has  a  "bob-o-llnk'  bracelet.  It 
takes  from  nine  to  twelve  'bob-o-Unks'  to  complete  a  bracelet,  and  a  girl 
isn't  satisfied  until  she  has  one  completed — then  she  Immediately  starts  an- 
other.   There  Is  no  end  to  It." 

Again : 

"Buy  Her  a  Link— 25  Cents  Each." 
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To  tfie  public,  attractive  advertisements  were  put  out  with  a  picture 
of  gracefully  clasped  hands  with  a  slight  show  of  the  feminine  wrist; 
and  to  more  effectively  move  the  juvenile  impulse  to  trade,  the  wrist 
is  takingly  adorned  by  a  narrow  band  of  Mack  velvet  ribbon  strung 
with  a  single  link. 

It  must  be  borne  in  mind  in  this  case  that  the  substantive  thing 
sought  to  be  protected  is  distinctively  a  thing  of  manufacture,  a  link  of 
distinct  form  and  appearance. 

It  is  quite  impossible  to  view  the  particular  article  of  manufacture 
when  disassociated  from  the  advertised  fanciful  idea  of  friendship  as 
the  feature  which  in  any  substantial  way  attracted  trade.  As  well 
said  by  the  court  below,  the  trading  public  was  little  concerned,  if  at 
all,  with  the  particular  link  as  a  link,  or  with  the  question  as  to  who 
made  it 

It  was  the  idea  of  receiving  and  holding  tokens  of  friendship  until 
they  could  be  joined  into  a  thing  of  adornment  and  remembrance  thai 
attracted  juvenile  buyers  in  the  market. 

This  is  not  a  case  which  is  governed  bj  rules  obtaining  in  trade- 
mark, trade-name,  and  patent  cases,  where  the  attractive  a;id  distinc- 
tive features  of  the  trade  mark  or  name  in  one  situation,  and  the 
novelties  of  the  patentable  device  in  the  other,  are  the  features  to  be 
protected,  and  where  the  one  who  originated  the  idea  of  attractive 
marks  or  of  patentable  design,  or  of  patentable  device  or  combination, 
being  first  in  the  field,  under  trade^mark,  trade-name  and  patent  law, 
is  entitled  to  protection. 

[1]  The  idea  of  cumulative  signet  tokens  of  adornment  to  become 
a  friendship  bracelet,  like  the  old  idea  of  the  monogram  com  bracelet, 
was  old,  and  thus,  so  far  as  we  can  see,  the  situation  was  such  that 
the  defendant  had  as  good  a  right  to  advertise  the  sentimental  idea 
and  employ  it  in  the  trade  as  the  plaintiff. 

-  The  idea  of  the  friendship  bracelet  thus  formed  being  old,  the 
plaintiff,  by  advertising,  could  not  gain  the  right  of  monopolizing  the 
idea  of  combining  links  of  friendship  into  an  attractive  whole,  because, 
independent  of  a  protective  patent,  or  of  a  protective  trade  mark,  or 
name,  his  remedy  in  the  field  of  competitive  trade  would  have  refer- 
ence to  the  particular  article  of  manufacture. 

The  friendship  oonception,  not  new  with  the  plaintiff,  attractively 
advertised  under  a  catching  dress,  was  well  calculated  to  stir  the 
friendship  fancy  and  impulse,  and  particularly  that  of  the  young,  and 
to  induce  them,  not  because  of  the  particular  form  .of  the  link,  or  be- 
cause the  link  was  made  by  a  particiilar  manufacturer,  but  because  of 
the  friendship  idea  of  joining  Unk  to  link  until  they  should  become  a 
thing  of  graceful  adornment,  to  buy  a  link  at  a  price  25  times  in  ex- 
cess of  its  intrinsic  value.  But  after  all,  in  every  substantial  sense,  the 
trade  was  attracted  by  the  sentiment,  rather  than  by  the  particular 
article  of  manufacture. 

[2]  While  one's  trade  should  be  protected  against  all  unreasonable 
and  unfair  competition,  it  after  all  remains  that  the  normal  condition  in 
the  commercial  field  is  freedom  of  the  right  to  trade,  and  as  the  ex- 
ceptional right  of  monopolizing  trade  must  be  clear  and  substantial, 
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when  the  plaintiff's  grievance  has  reference  to  a  sentimental,  tinstib- 
stantial,  and  frivolous  fancy,  calculated  to  stir  and  move  the  juvenile 
mind  into  paying  largely  more  than  a  thing  is  worth,  courts  of  equity 
will  not  lean  very  far  to  find  grounds  for  disturbing  normal  trade 
equilibrium. 

It  has  been  said  by  a  text-writer  on  unfair  trading  that,  after  years 
of  struggle,  the  law  has  put  all  cases  of  unfair  competition,  as  that 
term  is  now  understood,  upon  a  common  basis  of  fact: 

"Ib  the  defendant  repiesentlng  his  goods  as  the  goods  of  the  ooinplalnaat?" 

Responding  to  the  requirements  of  such  a  question,  we  cannot  see 
that  the  particular  link,  or  the  fact  that  it  was  made  by  a  particular 
party,  was  the  consequential  element  inducing  trade.  Qn  the  contrary, 
it  was  the  old  conception,  skillfully  advertised,  that  stimulated  im- 
pulse and  promoted  trade.  We  therefore  see  nothing  in  the  case  to 
justify  the  conclusion  that  the  defendant  was  representing  its  goods  as 
the  goods  of  the  complainant. 

To  have  injunction  remedy  upon  the  ground  of  unfair  competition, 
independent  of  patent,  trade-mark,  and  trade-name  rights,  -a  party 
must  show  established  good  will  and  trade  With  respect  to  a  particular 
article  of  manufacture.  In  short,  the  existence  of  good  will  as  the 
result  of  trade  is  the  substantial  element  of  the  right. 

It  has  been  said  in  the  books  that  the  right  of  a  party  for  individual 
redress,  based  upon  interference  with  good  will,  is  of  modem  growth, 
not  mentioned  by  some  of  the  early  writers;  and  it  has  often  been 
said  that  it  is  difficult  to  give  a  legal  definition  of  good  will  as  the 
foundation  of  a  right  existing  in  trade.  But  Mr.  Justice  Story  has 
defined  the  term  "good  will"  as  used  in  trade,  and  it  seems  to  have 
been  generally  accepted  and  followed  as  covering  the  idea.    It  is : 

"This  good  will  may  be  properly  enough  described  to  be  the  advantage  or 
benefit,  which  Is  acquired  by  an  establishment,  beyond  the  mere  value  of  the 
capital,  stock,  funds,  or  property  employed  therein,  in  consequence  of  the- 
general  public  patronage  and  encouragement,  which  it  rec^vea  from  constant 
or  habitual  customers,  on  account  of  its  local  position,  or  common  celebrity,  or 
reputation  for  skill  or  aflBuence,  or  punctuality,  or  from  other  accidental  cir- 
cumstances or  necessities,  or  even  from  ancient  partialities  or  prejudices." 
Story  on  Partnership,  |  99. 

See,  also,  Hopkins  on  Trade-Marks,  Trade-Nam«s,  and  Unfair  Com- 
petition (3d  Ed.)  pp.  2,  3,  218,  228. 

Such  a  definition  of  the  good  will  of  trade  being  well  enough,  it 
will  be  seen  that  it  is  based  upon  the  fundamental  idea  of  constant  or 
habitual  customers,  thus  meaning  that  the  good  will  must  be  something 
of  substance,  and  something  which  in  point  of  time  has  had  a  sub- 
stantial existence  in  the  markets.  It  cannot  be  possible  that  equitable 
remedy  was  intended  or  should  be  afforded  for  the  protection  of  trade 
impulse  resulting  from  a  sentimental  and  fanciful  ephemeral  puflf. 

It  is  difficult  for  us  to  perceive  from  what  is  shown  in  the  record 
that  the  plaintiff's  link  had  any  substantial  hold  in  the  market  as  an 
article  of  manufacture,  or  that  it  was  associated  in  the  public  mind 
with  the  Eisenstadt  Manufacturing  Company  in  such  a  sense  as  to  con- 
stitute the  good  will  of  trade  in  advance  of  the  time  at  which  the  de- 
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fendant  put  its  advertisement  out  and  its  article  into  the  markets.  As 
sufficiently  explained  by  the  court  below,  the  parties  were  in  the  field 
at  about  the  same  time  with  their  article  of  manufacture,  or  at  least 
that  the  time  of  starting  die  two  enterprises  was  within  a  very  nar- 
row circle,  a  circle  so  narrow,  we  think,  as  to  render  the  idea  of  good 
will  inadmissible  as  a  ground  for  equitable  injunctive  interposition 
based  upon  unfair  competition  in  trade. 

Our  conclusion  is  that  the  decision  of  the  court  below  was  right. 

Decree  of  the  District  Court  affirmed,  with  costs  of  this  court. 


In  re  STATES  PRINTING  CO. 

CENTRAI,  TRUST  CO.  OF  ILLINOIS  v.  MBRGENTHAIfBR  LINOTYPE  00. 

MEBOENTHALEB  LINOTYPE  CO.  v,  CENTRAL  TRUST  CO.  OF  ILLINOIS. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  U,  1917.) 

Nos.  2362,  2363. 

1.  Bakkkuptct  (S=>267 — Sale  by  Tbtjstke — Riqhts  of  MoBraAOEE. 

A  mortgagee,  who,  without  objection  or  demand  for  the  property,  per- 
mits the  mortgaged  property  to  be  sold  by  a  trustee  In  bankruptcy  under  a 
court  order  for  less  than  the  secured  debt,  is  limited  In  his  preferred 
dalm  to  the  proceeds  of  the  sale,  If  he  knew  of  the  order  for  sale. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  871,  880.] 

2.  Bawkbtjptot  ^=3267 — Sale  by  Tbubtbe — Rights  of  Mobtoaoex — ^Value  of 

Pbopkbty. 

Where  mortgaged  property  Is  sold  by  the  trustee  In  bankruptcy  under 
orders  of  the  court,  preferred  claim  of  the  mortgagee  Is  limited  to  the 
actual  Talue  of  the  property  sold,  even  though  he  knew  nothing  of  the 
bankruptcy  or  the  order  for  sale. 

[Ed.  Note.— For  other  cases,  see  Bankrulltcy,  Cent.  Dig.  {§  371,  880.] 

8.  BAKKUnPTCY  ^=9267— Sale  by  Tbitstee — ^Mortqaoed  Propebty — Okder. 

Where  the  receiver  In  bankruptcy,  authorised  to  continue  the  business, 
secured  an  order  authorizing  It  to  solicit  bids  for  the  sale  of  the  assets 
free  and  clear  of  liens,  the  Hens,  If  any,  to  attach  to  the  proceeds  of  the 
sale,  and  a  notice  advised  the  creditors  that.  If  bids  were  obtained  In 
accordance  with  an  attached  circular  and  approved,  the  assets  would  be 
fscM  without  further  notice,  the  liens  to  attach  to  the  proceeds,  and  the 
drcnlar  stated  that  the  sale  would  be  effected  as  a  going  concern,  an  order 
for  sale,  made  under  the  circumstances  recited  and  before  determination 
of  the  validity  of  liens  contested  by  the  receiver  and  trustee,  reciting  that 
a  firm  of  auctioneers  was  willing  to  guarantee  to  realize  a  sum  net  to  the 
estate  which  exceeded  the  liens  claimed,  and  directing  the  receiver  to  pro- 
ceed to  sell  the  assets  under  the  guaranty  without  further  notice,  should 
be  construed  as  shifting  the  lien,  If  any,  of  a  chattel  mortgage  on  part  of 
the  property  to  the  proceeds  of  the  sale  of  all  the  assets,  not  tqerely  to 
those  of  the  mortgaged  assets,  since  under  the  order  the  assets  might  have 
been  sold  as  a  going  concern,  and  the  mortgagee  could  not,  therefore,  have 
■  Wd  in  the  mortgaged  assets  and  protected  his  lien. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  371,  380.] 

Appeal  and  Cross- Appeal'  from  the  District  Court  of  the  United 
States  for  the  Eastern  Division  of  the  Northern  District  of  Illinois. 

«=»rDr  othar  omtm  sm  uma  tiqiUr  *  KBT-NVMBBR  In  all  KajiVtaMwa  DISMts  &  Indexes 


Digitized  by 


Google 


24&  241  FBDBBAIi  REPOBTBR 

In  the  matter  of  the  States  Printing  Company,  bankrupt.  'Prom 
an  order  of  the  District  Court,  reversing  that  of  the  referee  and  al- 
lowing the  lien  claim  of  the  Mergenthaler  Linotype  Company  in  full 
from  the  proceeds  of  the  sale  of  the  entire  estate,  the  Central  Trust 
Company  of  Illinois,  trustee  in  bankruptcy,  appeals,  and  the  Mergen- 
thaler Linotype  Company  cross-appeals.    Affiiroed. 

See,  also,  238  Fed.  775,  —  C.  C.  A.  — 

E.  C.  Tourje,  of  Chicago,  111.,  for  appellant. 
Arthur  B.  Wilson  and  Charles  E.  Pope,  both  of  Chicago,  111.,  for  ap- 
pellee. 
Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

MACK,  Circuit  Judge.  The  determination  of  this  appeal  turns  on 
the  construction  of  an  order  of  sale  made  in  bankruptcy  proceedings 
under  circumstances  hereinafter  more  fully  stated. 

[1,2]  Appellant  rightly  contends  that  a  mortgagee,  who  stands  by 
and  without  objection  or  demand  for  the  mortgaged  property  know- 
ingly permits  a  court  order  sale  by  a  trustee  in  bankruptcy  for  less 
than  the  amount  of  the  secured  debt,  will  be  limited  in  his  preferred 
claim  to  the  proceeds  of  the  sale.  Furthermore,  even  if  a  mortgagee 
knows  nothing  of  the  bankruptcy,  the  sale,  or  the  order,  his  recovery 
would  be  limited  to  the  actual  value  of  the  property  sold.  But,  in  the 
instant  case,  the  situation  is  not  so  simple;  it  is,  in  fact,  complicated 
not  only  by  the  trustee's  denial,  both  before,  at  the  time  of  and  after 
the  'sale,  of  the  validity  of  the  mortgage  lien,  but  still  more  .by  the 
language  of  and  the  circumstances  surrounding  the  entry  of  the  order 
of  sale. 

[3]  The  auction  sale  was  held  within  three  weeks  of  the  adjudica- 
tion in  bankruptcy,  under  an  order  entered  over  two  weeks  earlier  and 
during  a  receivership.  The  property,  four  linotype  machines,  was  not 
perishable;  the  validity  of  the  liens  had  not  been  determined;  the 
property  covered  by  the  mortgage  was  not  even  appraised  separately, 
but  only  jointly  with  four  other  machines ;  the  secured  indebtedness, 
if  the  mortgage  was  valid,  was  in  excess  of  the  minimum  legal  sale 
price,  when  not  approved  by  the  court,  three-fourths  of  the  appraised 
value,  if  it  be  assumed  that  one-half  of  the  appraised  value  is  attrib- 
utable to  each  set  of  four  machines ;  thus  it  was  clear  that  there  might 
have  been  no  equity  for  the  estate.  Under  these  circumstances,  the 
mortgagee  might  well  have  sought  a  separate  appraisement  of  the 
mortgaged  property,  a  delay  in  the  sale  of  this  property  until  the  ques- 
tion of  validity  of  tfie  lien  had  been  determined,  and,  if  this  were  fa- 
vorable to  it,  a  relinquishment  of  the  trustee's  possession.  Its  failure 
so  to  act,  after  full  knowledge  of  the  facts,,  would  ordinarily  preclude 
it  from  now  objecting  to  the  sale  or  to  the  recovery  of  more  than 
the  amount  actually  realized  for  the  property  in  question.  If,  how- 
ever, the  order  of  sale,  either  in  express  words  or  inf  erentially,  in  view 
of  all  the  surrounding  circumstances,  should  be  construed  as  shifting 
the  lien,  if  any,  on  the  entire  proceeds  of  the  sale  of  all  the  assets,  then 
the  mortgagee  would  be  entitled  to  payment  in  full  of  its  secured  debt. 
And,  in  our  judgment,  this  is  the  fair  construction  of  the  order. 
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The  receiver  appointed  on  the  filing  of  the  petition  in  bankruptcy 
and  authorized  to  continue  the  business,  within  three  days  thereafter, 
secured  an  order  of  the  court  which,  as  stated  in  a  later  notice  to 
creditors,  authorized  it  to  solicit  bids  for  the  sale  of  the  assets  of 
the  estate,  free  and  dear  of  liens,  the  liens,  if  any,  to  attach  to  the 
proceeds  of  any  sale.  The  notice  further  advised  the  creditors  that 
the  matter  would  come  on  for  hearing  on  a  certain  day,  at  which,  if 
bids  were  obtained  in  accordance  with  an  attached  circular,  and  ap- 
proved, the  assets  would  be  sold  without  further  notice ;  the  liens,  if 
any,  to  attach  to  the  proceeds.  The  circular  attached  was  a  solicita- 
tion of  bids.  It  enumerated  the  assets,  including  good  will,  and  stated 
that  the  receiver  was  continuing  the  business  and  that  "the  sale  will 
be  eflFected  as  a  going  concern." 

When  the  matter  came  on  for  hearing  the  court  inquired  and  was 
advised  that  the  liens  aggregated  some  $30,000.  The  receiver  had 
reported  a  guaranteed  bid  of  $38,000  from  a  firm  of  auctioneers. 
Thereupon  the  order  for  the  sale  was  entered.  After  reciting  that  a 
certain  firm  of  auctioneers  "are  willing  to  guarantee  to  realize  the 
sum  of  $38,000  net  to  the  estate,  if  permitted  to  sell  said  assets  at 
public  auction,  and  it  further  appearing  that. said  offer  is  the  highest 
and  best  made,"  the  order  directed  the  receiver  to  proceed  "to  sell  said 
assets  at  public  auction  under  said  guaranty  without  further  notice  to 
creditors." 

While  this  order,  accepting  in  this  manner  the  guaranteed  bid,  was 
not  a  present  sale  of  the  property  to  the  auctioneers  for  $38,000,  it 
was  an  acceptance  of  the  guaranty  that  the  auction,  which  they  were 
thereby  authorized  to  conduct,  would  bring  at  least  this  amount  into 
the  estate.  The  method  of  conducting  the  public  auction  sale  was  then 
discretionary  with  the  auctioneers.  They  could  lawfully  have  sold  in 
bulk,  if  in  tiieir  honest  judgment,  or  after  a  sale  by  lots  had  been  at- 
tempted, a  laiiger  sum  would  thereby  be  realized.  The  court,  with  full 
knowledge  that  the  claimed  liens  would  not  exhaust  the  guaranteed 
proceeds,  and  without  objection  by  the  lienholders,  thus  authorized  a 
sale  which  could  have  been  so  conducted  as  to  make  it  impossible  to 
ascertain  the  proceeds  of  any  specific  mortgaged  property,  to  which 
the  lien  could  attach.  As  the  order  of  sale  is  but  in  furtherance  of 
the  earlier  order  directing  the  solicitation  of  bids  for  the  property, 
free  and  clear  of  liens,  the  latter  to  attach  to  the  proceeds,  the  two 
must  be  construed  together.  Concededly,  the  liens  are  not  entirely 
lost  by  the  failure  of  the  mortgagees  to  file  petitions  before  the  sale, 
demanding  possession.  If,  then,  the  liens  are  preserved,  and  if  the 
order  is  to  be  construed  as  preserving  them,  it  can  fairly  be  construed 
only  as  shifting  all  of  them  to  the  entire  proceeds,  guaranteed  at  not 
less  than  $38,000.  The  alternative  is  that  if,  in  the  judgment  of  the 
auctioneer,  a  sale  by  lots  should  be  made,  the  lien  would  attach  to 
the  proceeds  of  the  mortgaged  property  thus  sold,  with  perhaps  an 
addition  of  some  part  or  proportioh  of  the  money  to  be  paid  under 
the  guaranty,  should  the  entire  sales  proceeds  be  less  than  $38,000; 
if,  on  the  other  hand,  the  auctioneer  should  sell  the  business  as  a  whole, 
then,  while  the  lien  is  to  attach  to  the  entire  proceeds  or  to  the  entire 
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$38,000,  it  must  be  limited  to  the  value  of  the  mortgaged  property, 
and  this  value  is  to  be  ascertained  by  the  court  only  after  the  goods 
themselves  will  have  been  sold  and  disposed  of. 

The  order  must  be  construed  as  of  its  date;  the  fact  that  the 
auctioneer  subsequently  determined  to  sell  in  single  lots  instead  of 
as  a  going  concern  is  immaterial.     It  would  be  manifestly  unjust  to  | 

subject  the  mortgagees  to  this  possibility  of  a  bulk  sale  and  thus  to  i 

deprive  them  of  the  opportunity  of  protecting  themselves  by  bidding  j 

in  the  property  in  whidi  they  were  interested,  without  protecti.ig  them, 
should  their  liens  be  established.  The  alternative  construction  of 
the  order,  necessitating  proof  of  acfual  value  after  the  property  shall  ' 

have  been  disposed  of,  gives*no  such  protection.  I 

The  receiver's  activities  brought  about  this  very  early  sale  and  this  i 

method  of  conducting  it.    The  trustee,  appointed  the  day  before  the  , 

auction  sale,  subsequently  ratified  the  receiver's  acts.  The  mortgagees 
cannot  be  charged  with  fault  or  negligence  in  acquiescing  therein. 
They  relied  upon,  and,  in  our  judgment,  were  justified  in  relying  upon, 
the  orders  as  giving  them  full  protection,  if  tiiey  subsequently  estab- 
lished their  liens. 

The  order  of  the  District  Court,  reversing  that  of  the  referee,  and 
allowing  the  concededly  valid  lien  claim  in  full  to  be  paid  out  of  the 
proceeds  of  the  entire  estate,  must  therefore  be  affirmed. 


EJASKO  V.  PENNSYLVANIA  COAL  &  COKE  CORF. 

(Circuit  Court  of  Appeala,  TMrd  Circuit    AprU  12,  1917.) 

No.  2168. 

Master  and  Sbktaht  €=>287(11) — Injttbues  to  Sbbvant — Questioit  fob  Jubt 
— ^Neouoknck  of  Masteb. 

In  an  action  for  the  death  of  an  employ^,  where  It  was  conceded  that 
the  negligence  of  a  fellow  employ^  In  touching  the  signal  bell  while  de- 
ceased was  removing  a  car  from  the  eleyator  was  a  cause  of  the  acci- 
dent; evidence  held  not  to  show  that  negUgpnce  of  the  employer  in  failing 
to  repair  the  signal  wire  was  a  concurring  cause,  so  that!  the  trial 
court  properly  directed  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  1067.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;   Charles  P.  Orr,  Judge. 

Action  by  Anastasia  Rjasko  against  the  Pennsylvania  Coal  &  Coke 
Corporation.  Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

George  C.  Bradshaw  and  Thomson  &  Bradshaw,  all  of  Pittsburgh, 
Pa.,  for  plaintiff  in  error. 
P.  J.  Little,  of  Ebensburg,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

«=»Por  other  euea  sea  same  topic  ft  KET-NUMBER  In  all  Ker-Numbered  Digests  &  Indsxa* 
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McPHERSON,  Circuit  Judge.  The  plaintiff,  an  Austrian  subject, 
sued  the  defendant,  a  Pennsylvania  corporation,  to  recover  damages 
for  the  death  of  her  husband,  who  was  a  laborer  at  one  of  the  com- 
pany's mines,  and  was  killed  by  an  accident  about  2  o'clock  in  the 
afternoon  of  January  21,  1914.  In  the  District  Court  she  was 
nonsuited  on  the  ground  that  his  death  was  immediately  caused  by 
the  negligence  of  a  fellow  servant;  before  us,  this  negligence  is  not 
denied,  but  the  plaintiff  asserts  that  the  company  also  was  negligent, 
and  that  the  jury  should  have  been  allowed  to  decide  whether  its 
concurrent  fault  was  an  effective  cause  of  the  death.  Grand  Trunk 
Railway  v.  Cummings,  106  U.  S.  700.  1  Sup.  Ct.  493,  27  L.  Ed.  266; 
Koelsch  V.  Phila.  Co ,  152  Pa.  355,  25  Atl.  522,  18  L.  R.  A.  759,  34 
Am.  St.  Rep.  653.  Assuming  that  the  separate  but  concurring  negli- 
gence of  two  persons  furnishes  a  cause  of  action  against  either,  we 
have  not  found  in  this  record  sufficient  evidence  of  the  company's 
fault  to  require  submission  to  the  jury. 

The  statement  of  claim  charges  that  the  company  failed  to  maintain 
a  signal  wire  "in  a  safe  and  proper  condition,  but  allowed  the  same 
to  become  worn  and  out  of  order  and  unreliable,  so  that  it  was  tm- 
safe  to  make  use  of  the  same,  and,  by  reason  of  the  signal  wire  giv- 
ing a  wrongful  and  improper  signal"  at  the  time  a  car  full  of  coal 
was  being  hoisted  from  the  mine,  the  plaintiff's  husband  was  acci- 
dentally knocked  from  the  elevator  while  attempting  to  remove  the 
car  therefrom,  and  was  killed  by  falling  down  the  shaft.  The  wire 
ran  from  the  engine  room  to  the  hoisting  elevator  that  brought  the 
cars  to  the  surface,  and  carried  the  signals  that  governed  ti«  elevator's 
movement.  During  the  two  or  three  weeks  before  tfie  accident  there 
were  some  occasions  when  the  wire  did  not  work  properly,  but  reports 
were  made  to  the  person  in  charge  of  such  matters  and  the  difficulty 
was  remedied  at  once.  No  evidence  was  offered  tending  to  show  the 
cause  for  these  occasional  troubles,  or  describing  the  condition  of 
the  wire  or  of  the  push  button.  About  7  o'clock  in  the  morning  of 
January  21  the  bell  failed  to  work,  but  report  was  promptly  made,  the 
defect  was  attended  to,  and  thereafter  no  trouble  was  experienced 
until  just  before  the  accident.  When  a  loaded  car  was  brought  up 
from  the  mine,  the  normal  course  of  events  seems  to  have  been  this : 
The  elevator  carrying  the  car  would  be  hoisted  a  Uttle  above  the 
surface,  and  a  signal  would  then  be  given  to  stop.  The  dogs  or  resjts 
on  which  the  elevator  was  to  be  supported  would  then  be  adjusted,  and 
a  signal  of  two  bells  would  be  given  to  lower  the  elevator  thereon. 
This  movement  would  bring  the  car  level  with  the  surface,  and  there- 
upon the  laborers  on  duty  would  take  the  car  from  the  elevator.  At 
the  time  of  the  acddent  both  these  signals  had  been  given,  the  car 
had  been  lowered  on  the  rests,  and  the  men  were  engaged  in  remov- 
ing the  car.  At  this  moment  Louis  Patz,  one  of  the  laborers,  on  his 
own  motion  took  off  the  cap  surrounding  the  push  button.  Why  he 
did  this  seems  in  some  doubt.  He  said  it  was  because  the  bell  "didn't 
ring"  and  he  "wanted  to  see  what  was  the  matter  with  it" ;  but  as  he 
also  said  in  the  same  connection  that  he  had  given  the  signals  we  have 
just  referred  to  and  that  they  had  been  obeyed,  we  may  fairly  sup- 
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pose  him  to  mean  that  he  may  have  found  some-  difficulty  in  ringing — 
probably  had  been  obliged  to  press  the  button  more  than  once.  At 
all  events,  the  situation  had  become  safe;  the  signals  had  been  trans- 
mitted correctly,  the  elevator  was  at  rest,  and  the  other  laborers  were 
removing  the  car.  Nothing  would  have  happened  if  Patz  had  not 
meddled  with  the  bell,  but  he  chose  this  moment  to  lay  hands  on  the 
cap.  If  something  had  gone  wrong,  it  was  not  his  business  to  set  it 
right;  his  duty  was  to  report,  so  that  a  skilled  man  might  be  called 
in.  But  at  this  unfortunate  instant  he  interfered,  probably  out  of 
curiosity,  and  did  something  that  caused  a  signal  of  one  bell  to  be 
carried  to  the  engineer,  who  naturally  obeyed  it  and  raised  the  eleva- 
tor. But  the  car  was  then  only  partly  oS,  and  of  course  was  tipped 
up  and  then  fell  back  down  the  shaft.  The  deceased  went  down  also 
and  was  killed,  and  some  evidence  tended  to  show  that  he  would 
have  escaped  if  he  had  not  been  on  the  elevator  in  a  dangerous  and 
unusual  place.  We  lay  no  weight  on  this,  however,  as  no  point  was 
made  of  it  on  the  argument  of  this  writ. 

On  the  facts  thus  stated  we  think  the  nonsuit  was  right.  The  sole 
cause  of  the  accident  was  the  negligence  of  Patz,  and  no  negligence 
of  the  company  is  shown  to  have  concurred.  There  was  no  proof 
that  the  care  of  the  bell  had  been  neglected,  and  it  is  certainly  com- 
mcwi  knowledge  that  electric  bells  sometimes  fail  to  ring  at  the  first 
attempt.  Whenever  this  happened  at  the  shaft  in  question  the  proper 
attention  was  available,  and  indeed  such  attention  had  been  given 
earlier  in  the  day.  So  far  as  appears,  there  was  then  no  reason  to 
anticipate  further  trouble,  and  in  fact  the  signals  just  preceding  the 
accident  had  been  correctly  transmitted.  After  the  elevator  had  come 
to  rest,  no  signal  was  required  until  the  car  had  been  removed,  and 
we  think  it  clear  that  this  unfortunate  occurrence  was  wholly  due  to. 
the  meddUng  of  a  fellow  servant  outside  of  his  duty. 

The  judgment  is  affirmed. 


PENNSYLVANIA  R.  CO.  v.  PRICE. 

(Circuit  Court  of  Appeals,  Third  Circuit    April  9,  1917.) 

No.  2208. 

Xtkn-BOADS  «s»222(l) — ^Ihjubiks  fboic  Opebation — Liabilitt. 

Where  a  railroad  company,  which  elevated  its  tracks,  placed  the 
foundation  of  sudi  elevated  tracks  against  the  foundation  of  plaintiff's 
bouse,  and  by  reason  thereof  the  vibrations  made  by  the  trains  caused 
the  walls  of  plaintiff's  premises  to  crack  open,  the  railroad  company  is 
not  liable;  It  not  appearing  that  its  foundations . vpere  Improperly  con- 
structed or  extended  beyond  Its  right  of  way,  or  that  Its  trains  were 
carelessly  operated. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Ceiit  Dig.  g  720.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  John  Rellstab,  Judge. 
Action  by  George  C.  Price  against  the  Pennsylvania  Railroad  Com- 
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pany.  There  was  a  juc^fment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Thomas  L.  Gaskill  and  Gadcill  &  Gaskilt,  all  of  Camden,  N.  J.,  for 
plaintiff  in  error. 

Ethan  P.  Wescott  and  Wescott  &  Weaver,  all  of  Camden,  N.  J., 
ior  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY.  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  this  case,  originally  brought  in 
a  state  court  and  thence  removed  on  the  ground  of  diversity  of  citizen- 
ship, George  C.  Price,  a  citizen  of  New  Jersey,  sued  the  Pennsylvania 
Railroad,  a  corporate  citizen  of  Pennsylvania,  to  recover  damages 
for  injury  alleged  to  have  been  done  to  a  house  adjwiing  the  elevated 
tracks  of  said  railroad  in  the  city  of  Camden.  The  case  was  triec^ 
and  fesulted  in  a  verdict  for  the  plaintiff .  On  entry  of  judgment  there- 
on, the  defendant  sued  out  this  writ,  assigning  for  error  the  court's 
refusal  to  give  binding  instructions  in  its  favor. 

The  plaintiff's  statement  of  claim  sets  forth  that  plaintiff  was  the 
owner  of  a  house  and  lot  in  Camden,  that  defendant  constructed  an 
elevated  railroad  adjoining  such  house,  that  it  placed  the  foundation 
of  such  elevated  track  against  the  foundation  of  the  plaintiff's  house, 
and  "that  because  of  the  circumstances  hereinabove  set  forth,  the  vi- 
brations made  by  trains,  operated  by  the  defendant  over  said  tracks, 
have  caused  the  walls  of  the  above-described  property  to  crack  open," 
etc. 

There  is  no  proof  that  the  foundations  of  the  elevated  tracks  were 
not  properly  constructed,  that  they  extended  beyond  the  line  of  the 
railroad's  right  of  way,  or  that  its  trains  were  carelessly  operated. 
The  question  involved,  therefore,  is  whether  the  railroad  is  liable  for 
the  vibration  incident  to  the  proper  use  of  trains  on  proper  founda- 
tions built  on  its  own  right  of  way,  for  into  that  question  the  case 
revolved  itself  under  the  pleadings  and  proof. 

The  holdings  of  this  court  in  Roman  Catholic  Church  v.  Pennsvl- 
vania  Railroad  Co.,  207  Fed.  897,  125  C.  C.  A.  629,  L.  R.  A.  191 5E, 
623,  which  followed  Beseman  v.  Pennsylvania  Railroad  Co.,  SO  N. 
J.  Law,  235,  13  Atl.  164,  answer  that  question  in  the  negative,  and 
as  there  was  no  evidence  whatever  that  the  railroad  was  doing  any- 
thing else  than  properly  operating  its  trains  over  proper  appliances  lo- 
cated on  its  own  property,  it  ftulows  there  was  no  ground  for  sub- 
mitting to  the  jury  a  question  of  ^he  railroad's  negligence. 

The  judgment  below  will  therefore  be  reversed. 
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HOME  TELEPHONE  CO.  v.  HOME  DREDGING  CO.  et  al. 

(Circul):  Court  of  Appeals,  Fifth  Circuit.    Harcb  12,  1917.) 

No.  2885. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Alabama;  Harry  T.  Toulmin,  Judge. 

Suit  in  admiralty  by  the  Home  Telephone  Company  against  the 
Home  Dredging  Company  and  dredge  No.  4;  Home  Dredging  Com- 
pany, claimant  Decree  for  respondents  (241  Fed.  201),  and  libelant 
appeals.    Affirmed. 

Palmer  Pillans,  of  Mobile,  Ala.,  for  appellant 
T.  M.  Stevens,  of  Mobile,  Ala.,  for  appellees. 

Before  PARDEE  and  WTaLKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PER  CURIAM.  We  have  examined  the  record  and  briefs  in  this 
case,  and  we  reach  the  same  conclusion  as  to  the  facts  and  law  as  in 
the  lower  court. 

The  judgment  appealed  from  is  affirmed. 


EVANS  V.  ASSOCIATED  AUTOMATIC  SPBINKLEB  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    March  29,  1917.) 

Na  21S0. 

1.  Patents  <S=>90(5) — PRioHnT  oi"  Invention — "Ekatx  of  Bvidkncb. 

On  the  question  of  priority  between  two  Inventors,  each  of  whom  used 
reasonable  diligence  In  adapting  and  perfecting  his  Invention  by  reducing 
It  to  practice,  each  can  carry  the  date  of  his  invention  back  to  the  date  of 
his  conception  and  disclosure,  and  the  one  who  first  conceived  and  dis- 
closed his  invention,  and  with  reasonable  diligence  connected  hla  coo- 
ception  with  Its  reductlou  to  practice.  Is  the  original  and  first  inventor 
under  the  statute,  without  regard  to  which  of  the  two  first  completed  the 
reduction  to  practice. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  {  116.] 

2.  Patents  <S=>91(1) — Priobitt  of  Invention — Bubden  of  Proof. 

In  a  contest  between  rival  inventors  for  priority  of  invention,  where 

both  have  reduced  their  conception  to  practice,  the  burden  is  on  the 

second  reducer  to  practice  to  show  his  prior  conceptloa,  and  to  establish 

the  connection  between  his  conception  and  Its  reduction  to  pracCLoe  by 

.  proof  of  due  diligence.  • 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  {  121.] 

3.  Patents    ®=>91(3) — Pbiobitt   of    Invention — Buboen    and    MEABxntB   of 

Pboof, 

Where,  through  inadvertence,  interference  was  not  declared  between 
two  pending  applications  for  the  same  Invention  until  after  a  patent  had 
been  issued  to  the  Junior  applicant,  who  brought  suit  for  infringement 
against  the  other  applicant,  and  Interference  proceedings  later  declared 
were  suspended  to  await  the  determination  by  the  court  of  the  issue  of 
priority  of  invention,  the  patentee,  although  the  second  constructive  re- 
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ddcer  to  practice,  by  bis  application  Is  not  required  to  establlsb  bis  prior 
date  of  Invention  beyond  a  reasonable  doubt,  but  only  by  a  fair  preponder- 
ance of  evidence,  In  accordance  witb  tbe  mle  governing  In  interfer^ice 
proceedings  In  tbe  Patent  Office. 

[Bd.  Note. — For  otber  cases,  see  Patents,  C&A,  Dig.  f  123.] 

C  PATBim    4=>328 — ^Vausitt — ^FasiBix   Lurk  roB   Aotokatio   Spbinkleb 
Hkad. 

The  Bvans  patent.  No.  1,120,462,  for  a  fusible  link  for  a  sprinkler  bead 
of  an  automatic  fire  extlngulsber  system,  held  void  for  priority  of  In- 
vention by  anotber. 

AK>eal  f rc»n  the  District  Court  of  the  United  States  for  the  East- 
em  EWstrict  of  Pennsylvania;  Oliver  B.  Dickinson,  Judg*. 

Suit  in  equity  by  Powell  Evans  against  the  Associated  Automatic 
Sprinkler  Company.  Decree  for  defendant,  and  complainant  appeals. 
Afiirmed. 

For  opinion  below,  see  229  Fed.   1007. 

Howson  &  Howson,  of  Philadelphia,  Pa.  (Charles  H.  Howson,  of 
Philadelphia,  Pa.,  of  counsel),  for  appellant. 

Hector  T.  Fenton  and  Frederick  A.  Blount,  both  of  Philadelphia, 
Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  action  for  infringement. 
The  patent  in  suit  (No.  1,120,462)  was  granted  Powell  Evans,  Decem- 
ber 8,  1914,  on  an  application  filed  March  13,  1914.  The  defense  is 
invalidity  by  reason  of  an  alleged  prior  invention  of  one  Arthur  C. 
Rowley,  whose  application  for  a  patent  was  filed  May  22,  1913  (Serial 
No.  769,139)  and'  is  still  pending.  To  overcome  the  effect  of  the 
prior  application  of  Rowley  (the  defendant's  inventor),  the  plaintiff 
claimed  and  produced  evidence  to  prove  a  prior  conception  and  dis- 
closure of  his  invention  of  a  date  not  later  than  November  21,  1912, 
and  a  reduction  to  practice  by  January  1,  1913.  Opposed  to  this,  the 
defendant  claimed  that  the  invention  of  the  patent  had  been  conceived 
by  Rowley  even  before  that  date  and  had  been  reduced  to  practice  in 
1905,  and  claimed  a  further  disclosure  and  reduction  to  practice  about 
November  6,  1912,  The  trial  court  found  that  the  date  of  Evans' 
invention  was  not  before  January  1913,  while  that  of  Rowley  was 
some  time  prior  to  November  21, 1912,  and  accordingly  held  the  patent 
invalid.  229  Fed.  1007.  Error  is  charged  to  the  court  in  failing  to 
find  November  21,  1912  as  the  plaintiff's  date  of  invention,  and  in 
finding  the  date  of  the  defendant's  invention  any  time  prior  to  Novem- 
ber 28,  1912. 

Two  questions  are  raised  on  appeal;  one  is  a  question  of  priority 
of  invention,  a  question  of  fact  as  close  as  the  dates  upon  which  it 
turns;  the  other  relates  to  the  rule  of  evidence  by  which  tlie  question 
of  priority  is  to  be  determined. 

[1]  The  law  upon  the  question  of  priority  of  invention  is  well  es- 
tablished.   As  the  evidence  shows  that  both  inventors  used  "reasona- 
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ble  diligence  in  adapting  and  perfecting"  their  inventions  by  reducing 
them  to  practice,  each  can  carry  the  date  of  his  invention  back  to  the 
date  of  his  conception  and  disclosure  (Christie  v.  Seybold,  55  Fed. 
69,  75,  76,  5  C.  C.  A.  33 ;  Automatic  Weighing  Machine  Co.  v.  Pneu- 
matic Scale  Corporation,  166  Fed.  288,  298,  300,  92  C.  C.  A.  206), 
and  the  one  who  first  conceived  and  disclosed  his  invention  and  with, 
reasonable  diligence  connected  his  conception  with  its  reduction  to 
practice  is  the  "original  and  first  inventor"  under  the  statutes,  without 
regard  to  which  of  the  two  first  completed  the  reduction  to  practice. 

{2,  31  It  is  also  well  established  as  a  rule  of  evidence  that  in  a  con- 
test between  rival  inventors  for  priority  of  invention,  where  both 
have  reduced  their  conceptions  to  practice,  the  burden  is  on  the  sec- 
ond reducer  to  practice  to  show  his  prior  conception  and  to  establish 
the  connection  between  his  conception  and  its  reduction  to  practice  by 
proof  of  due  diligence  (Christie  v.  Seybold,  supra;  Wurts  v.  Har- 
rington, infra) ;  but  before  that  rule'  can  be  applied  in  this  case  we 
must  first  determine  which  of  the  two  first  reduced  his  invention  to 
practice,  and  by  what  rule  of  evidence  that  fact  is  to  be  found. 

It  appears  that  the  applications  of  Evahs  and  Rowley,  involving  the 
identical  subject  matter,  were  pending  in  the  Patent  Office  at  the  same 
time.  The  conflict  between  the  two  was  not  observed,  and  through 
inadvertence  the  Evans  patent  upon  a  junior  application  was  issued 
over  the  Rowley  senior  application  without  interference  proceedings 
having  been  declared.  Upon  discovering  its  mistake,  £he  Patent  Of- 
fice declared  an  interference  between  the  issued  Evans  patent  and  the 
pending  Rowley  application.  In  the  meantime  this  action  was  brought 
for  infringement  of  the  patent,  raising  here  the  precise  issue  framed 
by  the  declaration  of  interference.  The  interference  proceedings  are 
still  pending  in  the  Patent  Office,  but  have  been  suspended,  with  the 
approval  of  the  Commissioner  of  Patents,  to  await  the  decision  of  this 
case,  whereupon  it  is  stipulated  the  losing  party  will  file  a  concession 
of  priority  in  favor  of  the  other  party,  and  thereby  dispose  of  the  in- 
terference. 

While  it  thus  appears  that  we  are  really  trying  an  interference  issue 
raised  but  not  prosecuted  in  the  Patent  Office,  the  defendant  urges 
that  we  should  not  apply  the  rules  of  evidence  there  applicable  in 
such  an  issue,  but  that  Evans,  because  of  the  inadvertent  issue  of  a 
patent  to  him  upon  his  junior  application,  must  overcome  the  senior 
application  of  Rowley  and  establish  beyond  a  reasonable  doubt  his 
prior  date  of  invention  just  as  though  Rowley  had  been  regularly 
granted  a  patent  on  his  prior  application,  sued  Evans  for  infringement, 
and  Evans  in  defense  had  denied  the  validity  of  the  patent  because  of 
anticipation  or  priority  or  want  of  novelty. 

We  do  not  understand  this  to  be  the  rule  in  respect  either  to  the 
junior  or  senior  applicant.  Though  a  patent  has  been  granted  Evans, 
the  controversy  is  still  one  between  rival  applicants  for  a  patent  for 
the  same  invention.  Evans,  being  the  junior  applicant,  receives,  and 
in  fact,  claims  no  advantage  of  position  on  account  oi  the  grant  of 
the  patent  to  him ;  while  Rowley,  having  nothing  more  than  an  s^ 
plication,  can  claim  only  the  advantage  arising  from  its  seniority. 
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TTiat  advantage  is  to  cast  the  burden  of  proving  priority  of  invention 
by  actual  reduction  to  practice  upon  his  adversary,  who  by  his  junior 
application  has  shown  himself  to  be  the  second  reducer  to  (construc- 
tive) practice.  By  what  character  of  evidence  must  this  burden  be 
sustained  ?  Certainly  not  by  evidence  of  prior  invention  conclusive  in 
character  or  beyond  a  reasonable  doubt  as  contended  by  the  defend- 
ant, for  evidence  of  that  character  is  required  only  to  overthrow  the 
grant  of  a  patent  and  is  predicated  upon  the  fact  that  a  patent  has 
been  granted.  Rowley  has  not  been  gfranted  a  patent  and  may  never 
be  granted  one.  Before  he  is  entitled  to  a  patent  he  must  establish 
his  claim  to  invention,  and  when,  that  claim  is  challenged  in  the  Pat- 
ent Office  by  a  rival  inventor  he  must  establish  his  priority  of  inven- 
tion in  just  such  an  issue  as  the  one  before  us.  Until  he  has  succeeded 
in  that  issue  he  is  not  entitled  to  a  patent,  and  until  he  has  been  reg- 
ularly granted  a  patent  he  cannot  invoke  a  rule  of  evidence  intended 
especially  and  solely  for  the  protection  of  a  patent  grant.  He  must 
therefore  try  the  issue  according  to  the  rules  of  evidence  s^plicable 
to  that  issue  without  the  aid  of  a  presumption  of  a  patent  grant,  and 
as  the  issue  here  is  identical  with  and  is  really  a  substitute  for  that 
declared  in  the  interference  proceedings  in  the  Patent  Office,  we  think 
the  rule  as  to  the  burden  and  quantimi  of  proof  to  sustain  such  an 
issue  which  prevails  in  that  forum  should  be  applied  here.  That  rule 
is,  that  between  rival  applicants  for  a  patent,  to  one  of  whom  a  pat- 
ent has  been  granted,  the  patent  is  disregarded,  and  the  burden  of 
proving'  priority  of  invention  devolves  upon  the  junior  applicant,  who 
in  sustaining  that  burden  is  controlled  by  the  ordinary  rules  of  courts 
of  law  with  respect  to  the  burden  of  proof,  and  is  required  to  estab- 
lish his  priority  only  by  a  fair  preponderance  of  evidence.  Wurts  v. 
Harrington,  79  O.  G.  337;  Id..  10  App.  D.  C.  149.  We  shall  there- 
fore inquire  for  which  of  the  contestants  the  evidence  preponderates. 

[4]  The  invention  involved  is  a  fusible  link  for  a  sprinkler  head  of 
an  automatic  fire  extinguishing  system.  As  the  date  and  not  the 
character  of  the  invention  is  the  issue,  we  are  not  concerned  with  its 
mechanism.  In  determining  that  date  it  is  important  to  note  that 
Evans  and  Rowley  were  independent  inventors ;  that  while  they  may 
have  had  their  initial  and  elemental  conceptions  at  different  periods, 
they  nevertheless  worked  along  parallel  lines,  took  identical  steps, 
made  similar  disclosures,  pursued  their  reduction  to  practice  with 
equal  diligence,  sttunbled  upon  an  impediment  in  another  patent,  avoid- 
ed it  in  3je  same  way,  and  ultimately  produced  the  same  inventive 
result,  all  within  periods  of  time  separated  by  but  a  few  days.  The 
question  is,  which  was  first  in  conception  and  disclosure. 

We  shall  state  merely  in  outline  the  evidence  which  we  think  con- 
trols the  case. 

Evans  produced  a  drawing  of  a  link  which  he  claimed  embodies 
his  conception  and  constitutes  his  disclosure.  Upon  the  drawing  is  the 
date  of  January  5,  1913.  Added  to  the  inference  that  the  date  ap- 
pearing upon  the  drawing  is  the  date  of  the  conception  and  disclosure 
is  the  sworn  Preliminary  Statement  of  Evans  filed  in  the  interfer- 
ence proceedings  in  the  Patent  Office  in  which  he  said: 
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"That  he  conceived  the  Invention  set  forth  In  the  declaration  of  Interfer- 
ence iu  or  about  the  month  of  January  1913;  that  in  or  ahout  the  month, 
of  January  191S  he  first  made  drawings  of  the  Invention;  that  In  or 
about  the  month  of  January  1913  he  first  explained  the  Invention  to  others; 
that  he  first  embodied  his  invention  in  a  full  sized  machine,  which  was 
completed  and  successfully  tested  in  or  about  the  month  of  January  1913." 

If  Evans  is  bound  by  this  evidence  and  is  estopped  to  produce  tesr 
timony  different  from  and  in  conflict  with  it,  we  must  hold  with  the 
court  below  that  Evans  was  not  the  first  inventor,  for  Rowlejr's  con- 
ception and  disclosure  were  concededly  anterior. 

But  Evans  explained  the  date  on  the  drawing  (without  satisfactorily 
explaining  the  damaging  admission  in  his  Preliminary  Statement)  by 
testifying  that  he  selected  the  date  and  put  it  on  the- drawing  more 
than  a  year  after  it  was  disclosed,  in  order  to  avoid  raising  an  issue 
with  an  employer  concerning  a  contract  touching  inventions,  which 
contract,  while  nominally  in  force  until  December  31,  1912,  had  prior 
to  that  time  been  verbally  rescinded,  and  that  the  real  date  of  dis- 
closure was  November  21,  1912.  Without  finding:  error  by  the  trial 
court  in  holding  Evans  to  his  admitted  date  of  disclosure  we  are  in- 
clined to  test  Ae  case  by  his  claimed  date  of  disclosure.  On  that, 
date  (November  21,  1912)  it  was  shown  quite  persuasively  that  Evans 
handed  the  drawing  (afterwards  dated  January  5,  1913)  to  his  fore- 
man and  directed  him  to  make  dies  for  links  pursuant  to  that  dis- 
closure and  his  supplemental  instructions.  The  foreman  proceeded 
with  reasonable  diligence  to  make  dies  for  links  first  in  three  parts 
with  corrugations  in  different  numbers,  but  encountering  the  Hibbard 
patent  for  a  similar  three-part  link,  reduced  it  to  two  parts,  thereby 
producing  the  link  of  the  patent  and  reducing  the  invention  to  actual 
practice. 

Rowley  claimed  that  he  conceived  the  idea  of  his  invention  as  early 
as  1905  and  disclosed  it  by  drawings  in  1907  and  1911,  but  because 
of  lack  of  money  did  not  reduce  it  to  practice  until  1912.  It  is  clear 
that  Rowley  could  not  stop  with  his  early  drawings  and  disclosures 
for  what  appears  an  unreasonable  time,  and  then  on  his  subsequent 
application  for  a  patent  hold  his  field  of  invention  against  a  rival  in- 
ventor whose  conception  of  the  same  invention  was  later.  Nor  in  this 
issue  of  priority  can  he  succeed  upon  what  amounts  to  his  uncor- 
roborated testimony.  We  shall  therefore  limit  our  consideration  of 
Rowley's  date  to  the  period  beginning  November  1,  1912.  Upon  that 
date  he  and  others  testified  that  he  went  into  the  employ  of  the  de- 
fendant company  and  upon  disclosing  his  conception  to  its  manager 
was  at  once  set  to  work  to  make  suitable  dies.  It  appears  that,  like 
Evans,  he  began  with  a  three-part  link,  and  like  him  encountered 
the  Hibbard  patent  for  a  similar  three-part  link,  and  again  like  Evans 
he  avoided  that  patent  by  reducing  it  to  a  two-part  link,  producing  in 
actual  practice  with  due  diligence  the  link  in  controversy.  The  date 
of  November  1  as  the  date  of  Rowley's  employment  was  testified 
to  by  several  witnesses.  It  was  furtlier  testified  fliat  on  November  4 
he  showed  a  drawing  of  the  link  to  his  employer,  who  instructed  him 
to  make  the  link.  The  date  was  fixed  by  the  employer  by  the  fact  that 
the  day  following,  being  Election  Day,  was  a  holiday,  and  on  that 
day  he  went  to  New  Yoric.    He  testified  that  upon  his  return  on  the 
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6th,  Rowley  showed  him  the  completed  link.  Thtis  November  6th 
was  fixed  l^  Rowley  and  others  as  the  date  of  his  reduction  to  prac- 
tice. It  was  further  testified  that  during  the  months  of  November 
and  December,  Rowley  continued  to  develop  the  link,  and  upon  an- 
other holiday,  namely  Thanksgiving  Day,  November  28,  the  manager 
again  went  to  New  York  and  while  there  showed  his  brother  one  of 
Rowley's  two-part  links,  and  discussed  its  merits  with  him.  This  evi- 
dence would  be  conclusive  were  it  not  that  some  one  is  wrong  in  his 
dates.  While  two  witnesses  testified  that  Rowley  entered  the  employ 
of  the  defendant  on  November  1,  it  was  shown  by  very  convincing 
testimony  that  during  the  period  from  November  1  to  November  7, 
Rowley  was  in  the  employ  of  another  sprinkler  company,  and  that  the 
earliest  date  upon  which  he  could  have  entered  the  employ  of  the 
defendant  was  November  8.  Resolving  this  conflict  of  testimony 
against  Rowley,  we  shall  consider  the  date  of  his  employment  as  No- 
vember 8.  It  was  testified  and  not  disputed  that  Rowley  disclosed  his 
conception  to  his  manager  upon  entering  the  defendant's  employ; 
that  he  entered  its  employ  on  Friday  (either  November  1  or  Novem- 
ber 8),  and  that  he  made  the  dies  for  the  first  link  on  "Monday  fol- 
lowing (his)  starting"  with  the  defendant  It  was  further  testified 
that  it  did  not  take  more  than  one-half  hour  to  make  the  dies.  This 
testimony  was  supplemented  by  other  testimony  that  at  that  time  and 
for  a  period  following,  Rowley  was  the  only  employe  of  the  defendant 
ccxnpany,  which  was  just  beginning  the  business  of  manufacturing 
sprinkler  appliances,  and  that  be  was  exclusively  occupied  in  develop- 
ing, testing  and  making  the  sprinkler  head  link  he  had  conceived  and 
disclosed  to  his  employer.  We  are  of  opinion  that,  taking  Evans  at 
his  claimed  date  of  November  21,  it  was  shown  by  a  preponderance 
of  evidence  that  Rowl^  conceived  and  disclosed  his  invention  and  was 
diligently  engaged  in  reducing  it  to  actual  practice  before  Evans' 
claimed  date  of  conception  and  disclosure,  and  therefore  direct  that 
The  decree  below  be  affirmed. 


WARD  T.  BOtiERS  BROS.  CO. 
(Circuit  Court  of  Appeals,  Ninth  Circuit     March  6,  1917.) 
.     No.  2775. 

1.  PATENTe  ^=»328 — ^ImrBiNoruERT — Process  of  Making  Boadwatb. 

The  Ward  patent  No.  991,043,  for  a  process  of  making  roadways,  which 
consists  In  atomizing  oil  in  contact  with  the  air  before  It  falls  on  the 
surface  of  the  roadway,  construed,  and  held  not  infringed. 

2.  Patents  *=!>157(1)— Constbuction — Excluding  Prior  Pevices. 

A  patentee  Is  to  be  held  to  that  construction  of  bis  patent  which  does 
not  include  anything  disclosed  by  prior  patents  or  devices  In  public  use,  or 
known  to  the  public. 

[Ed.  Note. — ^Ft»r  other  cases,  see  Patents,  Cent  Dig.  ${  229,  230.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Souths 
em  Division  of  the  Southern  District  of  California;  Oscar  A.  Trip- 
pet.  Judge. 

4=»For  oUier  ca*M  ■••  MUn«  topic  *  KET-NUHBKR  to  M  Kay-Numbsrad  Digests  ft  IndezM 
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Suit  in  equity  b/  Joseph  E.  Ward  against  the  Rogers  Bros.  Com- 
pany.   Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

Frederick  S.  Lyon,  of  Los  Angeles,  Cal.,  for  appellant. 
Hartley  Shaw,  of  Los  Angeles,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Appeal  from  a  decree  of  the  District 
Court  for  the  Southern  District  of  California,  Southern  Division,  dis- 
missing the  complaint  in  an  action  for  infringement  based  upon  letters 
patent  991043,  granted  to  Joseph  E.  Ward,  May  2,  1911,  for  a  process 
of  making  roadways.  The  defendant  set  up  noninfringement  and 
that  the  patent  was  void  by  anticipation. 

[  1  ]  Plaintiff,  in  his  specification,  stated  that  the  main  object  of  his 
invention  was  "to  reduce  to  a  minimum  the  amount  of  oil  required  in 
making  the  roadway."    In  describing  his  process  he  said: 

"The  process  consists  essentially  In  applying  tbe  oil  to  the  road  surface  In 
a  condition  of  suspension  In  the  air  in  such  manner  that  the  oil  as  It 
settles  Into  contact  with  the  road  surface  permeates  the  road  surface  by 
reason  of  its  fine  state  of  division,  forming  a  coating  over  each  solid  particle 
in  the  road  surface,  so  that  in  the  stirring  and  compression  of  the  road  sur- 
face by  the  ordinary  tratUc  these  solid  particles  will  be  compacted  together 
and  will  be  caused  to  form  a  waterproof  compact  mass,  the  oil  acting  as  a 
binder." 

The  claims  of  the  patent  are  as  follows : 

"1.  The  process  of  making  a  roadway,  which  consists  In  atomizing  oil  In 
contact  with  air.  In  such  manner  that  the  oil  tends  to  remain  suspended  In 
the  air  for  an  appreciable  time,  bringing  the  atomized  oil  and  air  Into  con- 
tact with  a  i)orous  road  surface,  causing  the  oil  to  permeate  the  porous  road 
surface  while  still  in  atomized  condition,  and  causing  tbe  atomized  oil  to 
be  deposited  on  the  material  of  tbe  road  surface  while  said  material  is  agi- 
tated and  partly  suspended. 

'%  The  process  of  making  a  roadway  which  consists  in  atomizing  oil  In 
contact  wlQi  air,  maintaining  the  oil  in  atomized  condition  and  suspended  In 
the  air  an  appreciable  time  prior  to  bringing  it  into  contact  with  a  porous 
road  surface,  causing  the  deposit  of  atomized  oil  on  the  road  surface  in  a 
thin  layer  of  atomized  oil  particles,  thereby  maintaining  tbe  maximum  sur- 
face of  exposure  of  the  oil  to  contact  with  the  air  and  with  the  material  ot 
the  roadway  for  hardening  ot  the  oil  and  binding  the  same  to  the  road  ma- 
terial by  oxidation." 

It  will  be  observed  that  the  first  claim  calls  for:  Atomizing  oil  in 
contact  with  air  in, such  manner  that  the  oil  tends  to  remain  suspended 
in  the  air  for  an  appreciable  time;  pressing  the  atomized  oil  and  air 
into  contact  with  a  porous  road  surface ;  causing  the  oil  to  permeate 
the  porous  road  surface  while  still  in  the  atomized  condition ;  causing 
the  atomized  oil  to  be  discharged  on  the  material  of  the  road  surface 
while  such  material  is  agitated  and  partly  suspended. 

In  the  second'  claim  the  call  is  for:  Atomizing  oil  in  contact  with 
air;  maintaining  the  oil  in  atomized  condition  and  suspended  an  ap- 
preciable time ;  bringing  this  oil  into  contact  with  a  porous  road  sur- 
face; causing  the  deposit  of  atomized  oil  on  the  road  surface  in  a 
thin  layer  of  atomized  oil  particles;  maintaining  the  maximum  sur- 
face of  exposure  of  the  oil  to  contact  with  the  air  and  the  material 
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of  the  roadway  for  hardening  the  oil  and  binding  the  same  to  the  road 
material  by  oxidation. 

In  both  claims  there  is  a  restricted  form  whereby  an  essential  ele- 
ment of  the  process  is  the  atomizing  of  oil  in  contact  with  air  and 
that  the  oil  be  applied  in  such  atomized  condition  to  a  porous  road 
surface.    The  atomizing  of  the  oil  is  described  as  follows : 

"The  on  la  forced  by  the  pump  8  through  the  atomizing  notzlea  under  anffl- 
dent  pressure  to  secure  atomlzatlou,  and  the  openings  for  the  atomlxlng 
noazles  are  euffldently  contracted  to  Insure  that,  as  the  oil  Issues  under  such 
pressure,  it  will  on  encountering  the  air  be  br(^en  up  Into  such  line  parti- 
cles that  it  tends  to  remain  suspended  In  the  air  for  an  appreciable  length 
of  time,  forming  a  mist  or  mixture  of  air  and  minute  particles  of  oil.  This 
operntion  of  finely  dividing  the  oil  to  form  a  mixture  with  air  Is  well  under- 
stood under  the  term  'atomlzatlon'  and  the  function  of  the  operation  in  my 
process  Is  to  render  the  oil  capable  of  permeation  or  difluslon  into  and  be- 
tween the  solid  particles  and  surface  of  the  roadway,  the  mixture  of  air  and 
atomized  oil  having  In  this  respect  the  properties  of  a  gas  as  distinct  from 
those  of  a  liquid  or  solid." 

The  inventor  has  thus  made  clear  that  his  process  is  a  cloud  or 
oily  mist,  in  contradistinction  to  the  application  of  oil  to  the  road  sur- 
face in  an  unbroken  stream  or  sheet.  Again,  he  says  in  his  specifica- 
tion: 

"Where  oil  is  deposited  on  the  roadway  by  means  of  the  ordinary  sprinkling 
noEzles,  or  by  means  of  forcing  the  oil  In  a  solid  stream  into  violent  contact 
with  the  surface  of  the  roadway,  the  oil  tends  to  collect  in  pools  and  has  to  be 
violently  forced  Into  the  interstices  of  the  roadway  by  mechanical  action,  for 
the  reason  that  roadway  surface  dust  particles,  etc.,  have  no  capillary  at- 
traction for  the  oil,  but  rather  tend  to  repel  the  same  until  they  have  been 
actually  wetted  with  it;  but,  by  reducing  the  oil  to  an  atomized  condition 
and  suspending  it  in  the .  air,  it  Is  caused  to  enter  the  porous  surface  of  the 
roadway  and  to  penetrate  between  the  dust  particles  by  a  process  of  diffusion." 

[2]  Plaintiff  is  to  be  held  to  a  construction  of  his  patent  whereby 
nothing  shall  be  included  which  is  disclosed  by  prior  patents  of  devices 
prevailing  in  public  use  or  known  to  the  public.  Hubbell  v.  United 
States,  179  U.  S.  77,  21  Sup.  Ct.  24,  45  L.  Ed.  95.  This  being  the 
correct  rule,  the  patent  does  not  include  the  application  of  oil  in  a 
sheet  or  film,  because  it  appears  that  in  1900  there  was  a  device,  known 
as  the  Studebaker  "sprinkler,  commonly  used  to  apply  oil  to  roads. 
In  the  Studebaker  sprinkler  the  oil  was  discharged  by  the  pressure 
of  gravity  from  the  tank  in  which  the  oil  was  carried,  there  being  a 
cylindrical  head  connected  with  the  oil  supply.  There  was  a  trans- 
verse slot  in  the  head,  capable  of  being  reduced  to  regulate  the  quan- 
tity of  oil  supplied.  The  oil  was  discharged  in  a  fan-shaped  sheet, 
which  spread  out  until  the  oil  struck  the  ground ;  the  slot  being  car- 
ried about  two  feet  above  the  ground.  It  appears,  also,  that  before 
plaintiff  invented  there  was  another  machine  in  use  by  which  oil  was 
discharged  on  a  road  through  a  series  of  pipes  flattened  at  the  end, 
so  as  to  discharge  the  oil  in  a  fan  shape ;  and  still  another  device  was 
used  about  1906  or  1907,  wherein  the  oil  was  discharged  from  a  pipe 
into  a  pan,  so  that  the  oil  ran  dff  the  edge  of  the  pan  and  fell  on  the 
road  in  a  thin  sheet. 

It  is  true  that  in  the  devices  just  referred  to  there  was  much  less 
pressure  than  is  to  be  found  in  the  plaintiff's  machine,  and  that  as 
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a  consequence  the  oil  was  not  forced  to  the  ground  with  so  much 
velocity.  Obviously,  therefore,  there  was  gp-eater  time  for  the  effect 
of  the  air  to  operate  than  where  the  oil  was  forced  to  the  ground  with 
velocity.  The  atomization  claiined  by  the  plaintiff  herein  is  limited 
to  that  which  makes  a  mist  or  mixture  of  air  and  minute  particles  of 
oil.  An  expert  witness  for  the  plaintiff  said  that  he  thought  that  the 
term  "suspended  in  the  air,"  as  used  in  the  patent,  meant  this : 

In  the  passage  of  tbe  oil  from  the  nozzle  through  the  air,  "In  one  sense  It 
Is  suspended  in  the  air  the  same  as  any  body  moving  In  the  air,  a  cannon 
ball  or  a  bullet" 

The  witness  also  said  that  the  oil,  passing  from  the  nozzles  down, 
interfered  with  the  air  in  passing  through  it,  with  a  tendency  to  cut 
the  particles  of  oil  with  the  air,  and  when  the  oil  struck  the  ground 
with  the  force  given  by  the  pump  it  penetrated  the  dust  or  dirt  of  the 
surface  and  mixed  with  the  dust,  and  the  oil  carried  down  was  held 
in  those  spaces,  and  to  an  extent  mixed  or  suspended  with  the  air. 
His  theory  was  that  when  the  air  was  brought  into  contact  with  the 
particles  of  oil,  so  that  the  oil  absorbed  the  air  and  operated  to  oxidize, 
the  effect  was  to  thicken  the  film'  that  was  put  on  the  road.  Witness 
thought  that  the  defendant's  machines  in  operation  produced  the  same 
effect;  that  they  gave  the  same  fan  shape  and  produced  the  same  ef- 
fect on  the  road. 

Plaintiff  argues  that  Ward  conceived  the  idea  to  force  the  oil  against 
and  into  the  particles  of  the  road  surface,  as  well  as  to  divide  up  the 
oil  into  an  atomized  or  broken  condition,  so  that  the  particles  of  oil 
carried  air  with  them.  The  argument  is  that  the  drawings  oi  the 
Ward  patent  show  a  forcible  projection  downward  of  the  oil,  and 
that  the  forcible  projection  downward  of  the  oil  under  pressure  pro- 
hibits any  suspension  of  the  oil  in  the  same  sense  that  the  oil  parti- 
cles "floated  in  the  air."  "Suspended  in  the  air,"  appellant  says, 
means  that  the  particles  of  oil  shall  be  suspended  in  the  air  when  pro- 
jected in  between  the  particles  of  the  road  surface,  so  that  the  oxida- 
tion will  be  rapid  and  the  natural  tendency  of  the  road  particles  to 
repel  the  oil  overcome.  We  are  asked  to  give  such  chemical  sense 
interpretation  to  the  term  "suspension  in  air"  as  will  accord  with  such 
chemical  action  as  described  by  plaintiff's  witnesses. 

The  trouble  with  this  reasoning  is  that  the  patent  makes  no  refer- 
ence to  suspension  after  the  mist  reaches  the  road  surface,  but  does 
refer  ta  the  oil  in  suspension  in  the  air  settling  into  contact  with  the 
road  surface.  But  the  words  which  call  for  atomizing  oil  in  such 
manner  that  the  oil  tends  to  remain  suspended  in  the  air  for  an  ap- 
preciable time  limit  the  claim'  of  plaintiff  to  the  atomizing  and  mixing 
process,  and  pot  to  the  broader  one  of  applying  to  oil  pressure  in  ad- 
dition to  the  force  of  gravity.  The  claims  do  not  include  pressure 
other  than  that  which  is  sufficient  to  create  the  mist  or  atomization. 

In  the  drawing  attached  to  the  patent,  Fig.  1  shows  a  spray  of  oil 
projected  in  horizontal  direction,  and  Fig.  2  does  not  disclose  whether 
the  oil  is  being  forced  downward  or  is  settling  down  by  its  own 
weight.  Pressure  of  oil  under  pump  enables  uniformity  of  applica- 
tion to  be  had;  but,  as  we  read  plaintiff's  patent,  no  process  of  that 
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sort  is  covered  by  it.  We  do  not  believe  that  the  plaintifF  can  take 
advantage  of  the  claim  that  the  atomized  oil  is  to  be  "deposited  on  the 
material  of  the  road  surface  while  said  material  is  agitated  and  partly 
suspended,"  upon  the  ground  that  the  oil  is  to  be  agitated  and  partly 
suspended.  The  word  "material,"  used  in  claim  1,  means  the  material 
of  the  road  surface,  and  not  the  oil  to  be  applied. 

Nor  do  we  think  that  the  plaintifF  can  claim  that  the  special  discov- 
ery of  Ward's  process  has  resulted  in  saving  to  a  large  extent  the 
amount  of  oil  used  in  making  a  road.  Undoubtedly,  pressure  which 
can  be  controlled  and  regulated  as  applied  to  oil  resulted  in  a  revolu- 
ti<Mi  of  the  mode  of  applying  oil  to  roads,  and  it  is  shown  that  after 
several  devices  for  utilizing  pressure  were  put  upon  the  market  a 
great  change  occurred.  But,  as  stated,  pressure  under  which  the 
oil  is  applied  is  not  part  of  Ward's  patented  process. 

Turning  now  to  the  defendant's  process,  we  find  that  the  machine 
employed  has  a  row  of  nozzles  six  to  eight  inches  above  the  ground. 
In  each  nozzle  there  is  a  slot,  approximately  one-eighth  inch  wide  by 
an  inch  long,  through  which  oil  is  forced  by  pump  pressure  in  a  tank. 
The  nozzles  are  set  so  close  to  the  ground  that  they  may  obtain  an 
unbroken  sheet  of  oil  to  hit  the  road  and  thus  secure  uniform  applica- 
tion of  the  oil.  The  great  weight  of  testimony  is  that  the  oil  from 
die  defendant's  machine  is  discharged  in  a  fan-shaped  stream,  strik- 
ing the  road  in  a  practically  solid  sheet,  becoming  thinner  as  it  ap- 
proaches the  earth,  and  that  between  the  time  that  the  oil  leaves  the 
machine  and  hits  the  ground  it  does  not  atomize,  at  least  to  any  ap- 
preciable extent;  nor  is  any  of  the  oil  suspended  in  the  air  in  mist, 
other  than  such  a  steam  as  may  come  from  hot  oil  striking  the  air  and 
down  on  a  road.  The  object  of  the  machine  in  use  by  the  defendant 
is  to  get  a  uniform  coat  of  oil,  and  not  to  atdmize.  It  is  to  effect  this 
object  that  application  is  had  in  a  thin  sheet  as  described,  and  the  rea- 
son for  setting  the  nozzles  so  low  is  to  insure  application  in  a  thin 
sheet  or  film.  There  is  some  evidence  introduced  by  the  plaintiff  tend- 
ing to  show  that  the  oil  from  the  defendant's  machine  is  atomized,  but 
the  finding  of  the  District  Court  that  it  is  not  is  thoroughly  sustained 
by  the  evidence. 

Our  conclusion  is  that  plaintiff  has  failed  to  prove  infringement,  and 
that  his  bill  was  properly  dismissed  on  that  groimd. 

Affirmed. 


COLUMBIA  ft  N.  R.  R.  CO.  et  al.  v.  CHANDLER  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    March  19,  1917.) 

No.  2883. 

1.  Patents  «=»328— VAUnrrr  awd  Infringement — Loqoino  Truck. 

The  Chandler  patent,  No.  1,140,875,  for  a  logging  truck,  held  valid  and 
infringed. 

Z  Patents  9=283(1),  319(1) — Infbinoehent — Auticles  Made  Befobe  Issu- 
▲KCE  OF  Patent. 

A  patentee  cannot  recover  damages  for  the  sale  or  use  of  hia  Invention 
prior  to  the  Issuance  of  the  patent,  but  the  fact  that  articles  embodying 
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the  Invention  were  manufactured  l)efore  tbe  patent  was  Issued,  unless  by 
tliQ  patentee's  oxisent,  does  not  authorize  their  use  thereafter. 

[£d.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  U  448-450,  452,  577, 
678,  580,  581,  583,  584,  580.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Charles  E.  Wolverton,  Judge. 

Suit  in  equity  by  Elbert  G.  Chandler  and  the  Northwestern  Equip- 
ment Company  against  the  Columbia  &  Nehalem  River  Railroad  Com- 
pany and  A.  S.  Kerry,  Decree  for  complainants,  and  defendants 
appeal.    Reversed  in  part 

The  patent  involyed  In  the  present  suit  was  Issued  to  Elbert  G.  Chandler 
on  May  2&,  1915,  letters  patent  No.  1,140,875,  and  was  for  an  Improvement  In 
Ipgglng  trucks.  The  invention  consisted  In  constructing  trucks  having  at 
their  outer  ends  drawbars  at  standard  height  and  at  their  Inner  ends  draw- 
bars below  standard  height,  whereby  to  give  clearance  for  sagging  logs,  and  to 
permit  the  coupling  together  of  the  trucks  when  empty.  The  i)atentee,  to- 
gether with  the  Northwestern  Equipment  Company,  a  corporation,  of  which 
he  was  one  of  the  directors  and  the  principal  stockholder,  brought  the  suit 
against  the  Columbia  &  Nehalem  River  Railroad  Company  and  A.  S.  Kerry, 
its  president  and  manager.  After  alleging  that  the  application  for  the  patent 
was  filed  on  February  25,  1915,  the  bUl  alleged  that  on  February  6,  1915,  tbe 
defendants  ordered  from  the  complainants  40  sets  of  trucks  embodying  tbe 
invention  at  $700  per  set;  that  on  February  11,  1915,  the  defendant  Kerry 
informed  the  complainants  that  the  Seattle  Oar  &  Foundry  Company  had 
made  him  a  better  price  on  the  same  4dnd  of  trucks,  and  that  he  was  willing  to 
take  one-half  of  the  order  from  the  complainants  at  the  price  of  $625  per 
set,  otherwise  he  would  place  the  whole  order  elsewhere ;  and  that  the  com- 
plainants were  thereby  forced  to  take  said  reduced  order  at  said  reduced 
price.  The  bill  further  alleged,  on  information  and  belief,  that  tbe  defendants 
had  purchased  from  others  than  the  complainants  large  quantities  of  the  trucks 
built  according  to  tbe  spedflcatlons  and  claims  of  the  letters  patent,  and  have 
realized  large  profits  and  advantages  in  so  doing ;  that  the  defendants  had  dis- 
regarded the  notice  of  the- complainants  to  desist  from  infringing;  and  that 
they  still  use  and  continue  to  use  logging  trucks  which  infringe  the  letters 
patent.  The  prayer  was  that  the  defendants  be  compelled  to  account  for  and 
to  pay  over  the  Income  and  profits  thus  unlawfully  derived  from  the  violation 
of  tbe  complainant's  rights,  and  be  restrained  from  farther  violation,  and  t^t 
the  court  assess  the  damages  the  complainants  had  sustained  by  reason  of 
the  Infringement,  and  Increase  the  sum  three  times  the  amount  of  such 
assessment  on  account  of  the  willfulness  of  the  infringement 

The  answer  denied  that  the  patentee  was  the  original  inventor  of  the  trucK, 
admitted  that  the  defendants  ordered  from  the  Seattle  Car  &  Foundry  Com- 
pany 20  sets  of  trucks,  and  has  used  the  same,  but  denied  that  the  defendants 
at  any  time  knew  or  now  know  that  Chandler  was  the  Inventor  of  any  Im- 
provement employed  or  contained  In  such  trucks,  and  they  denied  that  they 
had  purchased  any  other  such  trucks,  save  such  20  sets  so  purchased  from 
the  Seattle  Car  &  Foundry  Compony. 

The  court,  upon  tbe  pleadings  and  the  evidence,  entered  a  decree  sustaining 
the  validity  of  the  patent  and  enjoining  the  appellants  from  using  the 
trucks  manufactured  and  sold  to  them  by  tbe  Seattle  Car  &  Foundry  Com- 
pany, and  awarded  damages  on  tbe  basis  of  the  profits  which  the  complain- 
ants would  have  made,  had  they  been  given  the.  contract  for  the  20  sets  of 
♦,rucks  furnished  by  the  Seattle  Company  at  $625  per  set,  which  damages 
■  the  court  Increased  to  three  times  the  amount  thereof,  or  to  the  sum  of 
$600,  and  enjoined  them  from  further  constnietlon,  sale,  or  use  of  sucb 
logging  trucks,  Including  the  20  sets  so  purchased  from  the  Seattle  Compony. 

Veazie,  McCourt  &  Veazie,  of  Portland,  Or.,  for  appellants. 
William  R.  Litzenberg,  of  Portland,  Or.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 
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GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Upon  a  careful  consideration  of  the  record,  we  find  no  ground  to  dis- 
turb the  findings  of  the  court  below  that  the  invention  was  patentable, 
that  the  patentee  was  the  original  inventor  of  the  improvement  describ- 
ed in  the  patent,  and  that  the  trucks  manufactured  by  the  Seattle  Com- 
pany infringed  the  same. 

[2]  The  damages  awarded  to  the  appellees  by  the  court  below  are 
based  wholly  upon  the  profits  which  the  appellees  lost  on  the  sale  of 
each  set  of  trucks  furnished  the  appellants  by  the  Seattle  Company. 
There  can  be  no  claim  for  damages  for  making  or  causing  to  be  madi 
the  trucks  which  were  constructed  by  that  company.  The  contract  for 
their  construction  was  entered  into  on  February  9,  1915,  and  was  imr 
mediately  proceeded  with.  The  application  for  the  patent  was  not  filed 
until  February  25,  1915,  and  the  patent  was  issued  on  May  25,  1'915. 
At  the  date  of  the  patent  all  the  trucks  made  by  the  Seattle  Company 
had  been  completed.  Up  to  that  time  the  Seattle  Company  had  no 
knowledge  that  Chandler  claimed  the  invention  as  his  or  had  applied 
for  a  patent.  In  Gayler  v.  Wilder,  10  How.  All,  493  (13  L.  Ed.  504), 
Chief  Justice  Taney  said : 

"The  Inventor  of  a  new  and  useful  Improvement  certainly  bas  no  es- 
flnslve  right  to  It,  until  he  obtains  a  patent.  This  right  Is  created  by  the 
patent,  and  no  suit  can  be  maintained  by  the  Inventor  a^lnst  any  one  for 
using  It  before  the  patent  iB  iasned." 

In  Marsh  v.  Nichols,  Shepard  &  Co.,  128  U.  S.  605,  612,  9  Sup.  Ct. 
168,  170  (32  L.  Ed.  538)  the  court  said: 

"Until  the  patent  is  Issued  there  is  no  property  right  in  It;  that  is,  no 
such  right  as  the  inventor  can  enforce.  Until  then  there  is  no  power  over  Its 
use,  which  is  one  of  the  elements  of  a  right  of  property  in  anything  capable  of 
ownership." 

In  Lyon  v.  Donaldson  (C.  C.)  34  Fed.  789,  Judge  Blodgett  said: 

"I  do  not  think  defendant  should  be  mulcted  In  damages  for  machines  sold 
prior  to  the  issue  of  plaintiff's  patent  At  the  time  these  sales  were  made, 
plaintiff  had  no  patent,  and,  although  we  may  assume  from  the  proof  that 
defendant  knew  when  he  made  his  machines  that  plaintiff  was  the  inventor, 
yet,  antU  plaintiff  made  his  application  for  a  patent,  it  was  not  certain  that 
be  would  ever  apply  for  or  obtain  one.  Hence  defendant  cannot  be  said  to 
have  been  a  trespasser  upon  plaintiff's  property  before  his  (plaintiff's)  patent 
was  obtained." 

In  Brill  v.  St.  Louis  Car  Co.  (C.  C.)  80  Fed.  909,  the  court  said :     ■ 

"Manifestly,  therefore,  there  can  be  no  invasion  of  the  patentee's  rights 
by  any  manufacture  or  use  of  the  device,  the  subject-matter  of  the  expected 
patent,  prior  to  the  date  of  the  patent." 

But  it  does  not  follow,  from  the  fact  that  there  can  be  no  claim  of 
damages  for  manufacturing  the  trucks  before  the  issuance  of  the  pat- 
ent, that  the  trucks  were  set  free  from  the  monopoly  of  the  patent,  and 
could  thereafter  be  used,  without  liability  to  the  inventor.  It  is  true 
that,  if  they  were  constructed  with  the  knowledge  and  consent  of  the 
inventor  and  before  the  date  of  his  application  for  patent,  the  ap- 
pellants were  free  to  use  those  specific  trucks  during  the  life  of  "the  pat- 
ent, under  Revised  Statutes,  §  4899  (Comp.  St,  1916,  §  9445),  which 
provides : 
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"ESrery  person  who  purchases  of  the  Inventor,  or  dlsooyerer,  or  with  hia 
knowledge  and  consent  conatructa  any  newly  invented  or  discovered  madiine, 
or  other  patentable  article,  prior  to  the  application  by  the  Inventor  or  dis- 
coverer for  a  patent,  or  who  sells  or  uses  one  so  constructed,  shall  have  the 
right  to  use,  and  vend  to  others  to  he  used,  the  specific  thing  so  made  or  pur- 
chased without  liability  therefor." 

Among  the  cases  applying  the  statute  are  Wade  v.  Metcalf,  129  "U. 
S.  202,  9  Sup.  Ct.  271,  32  L.  Ed.  661 ;  Dable  Grain  Shovel  Co.  v.  Flint, 
137  U.  S.  41, 11  Sup.  Ct.  8,  34  L.  Ed.  618;  Federal  Const  Co.  v.  Park 
Improvement  Co.  (C.  C.)  166  Fed.  128;  Wade  v.  Metcalf  (C.  C.)  16 
Fed.  130. 

The  letter  written  to  the  appellants  by  the  inventor  on  November  17, 
1914,  sufficiently  expressed  consent  to  the  construction  of  the  trucks 
which  were  built  by  the  Seattle  Company,  At  that  time  the  inventor 
evidently  had  no  thought  of  applying  for  a  patent.  But  at  or  soon  after 
the  date  when  the  appellants  gave  their  order  to  the  Seattle  Company 
the  inventor  in  effect  recalled  his  permission,  and  notified  the  appel- 
lants that  the  idea  of  the  invention  was  his  own,  and  that  the  Seattle 
•Company  could  not  build  trucks  embodying  the  same.  Nor  is  it  shown 
Aat  any  of  the  trucks  had  actually  been  constructed  before  February 
25th,  the  date  when  the  application  for  the  patent  was  made.  Under 
the  facts  as  shown,  therefore,  the  appellees  were  entitled  to  recover 
from  the  appellants  the  value  of  that  which  they  took. 

But  the  obstacle  standing  in  the  way  of  awarding  a  decree  for  such 
recovery  upon  the  case  made  in  the  court  below  is  that  the  appellees, 
upon  whom  the  burden  of  proof  rested,  offered  no  evidence  of  an  es- 
tablished license  or  royalty  for  the  use  of  the  invention,  and  no  proof 
of  any  advantage  or  saving  to  the  appellants  from  such  use,  and  there 
was  no  basis  for  the  assessment  of  the  same.  There  was  evidence 
of  defects  in  the  construction  of  the  Seattle  trucks,  which  lessened  their 
utiUty.  That  being  the  situation,  "it  was  permissible  to  show  the  value 
by  proving  what  would  have  been  a  reasonable  royalty,  considering  the 
nature  of  the  invention,  its  utility  and  advantages,  and  the  extent  of 
the  use  involved."  Dowagiac  Mfg.  Co.  v.  Minnesota  Plow  Co.,  235 
U.  S.  641,  648,  35  Sup.  Ct.  221,  224  (59  L.  Ed.  398) ;  Hunt  v.  Cassiday, 
64  Fed.  585,  587,  12  C.  C.  A.  316. 

While  the  decree  is  affirmed  in  other  respects,  the  decree  for  the 
payment  of  damages  is  reversed,  and  the  cause  is  remanded  to  the 
court  below,  to  be  heard  anew  upon  the  evidence  already  taken  and  such 
further  evidence  as  may  be  submitted,  and  for  further  proceedings  in 
conformity  with  this  opinion;  the  injunction  against  the  use  of  the  20 
pairs  of  trucks  in  question  to  be  dissolved,  upon  payment  by  the  appel- 
lants of  the  amount  so  to  be  found  due  to  the  appellees. 
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LUlflNOUS  UNIT  CO.  ▼.  R.  WIUilAMSON  &  CO. 

(District  Court,  N.  D.  Illinois,  B.  D.    March  2$,  1917.) 

No.  72». 

1.  Patektb  <3=3328 — Validitt  and  Infrinoeibnt — Electbic  I,ai(F. 

The  Gnth  patent,  No.  1,076,418,  for  an  Improved  electric  lamp  for 
seinl-lndirect  Ulumiiiatlon,  Is  for  a  new  and  very  useful  combination  of 
old  elements,  and,  while  narrow,  was  not  anticipated,  and  discloses  in- 
vention ;   also  held  Infringed. 

2.  Patents  ®=3328 — Vauditt  and  Imfbinoeuent — Blbgtbio  Laup. 

The  Guth  patent.  No.  1,082,322,  for  an  electric  lamp,  held  narrowly 
valid  in  the  precise  form  of  device  shown,  but  not  Infringed. 

3.  Tbade-Makks  and  Tbadk-Nakes  ®=>68 — ^Untaib  Competition — Natttbx  of 

Wrono. 

The  gist  of  the  legal  wrong  of  unfair  competition  is  the  invading  by  one 
of  the  right  of  another  by  procuring  the  sale  of  his  own  goods  through 
express  or  implied  misrepresentation  that  they  are  those  of  his  competitor. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  {  78.] 

4.  Tbade-Mabks  and  Trade-Naiies  «=>70(1) — Unfaib  Coufstition. 

The  adoption  of  necessary  elements  of  mechanical  construction,  essen- 
tial to  the  practical  operation  of  a  device,  and  which  cannot  be  changed 
without  lessening  its  effectiveneas  or  materially  Increasing  its  cost,  af- 
fords no  presumption  of  an  Intent  to  compete  unfairly;  but  one  is  not 
permitted  to  copy  Immaterial  features  of  another's  product,  when  to  do 
so  involves  misrepresentation  as  to  origin. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  i  81.] 

5.  Traoe-Mabkb  and  Tbadc-Names  <S=»70(1) — Unfaib  CoMPBirnoN. 

A  defendant  held  chargeable  with  unfair  competition  in  unnecessarily 
imitating  the  appearances  of  electric  lamps  made  and  sold  by  complainant. 

[Ed.  Note. — For  other  cases,  se«  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  I  SL] 

In  Equity.  Suit  by  the  Luminous.  Unit  Company  against  R.  Wil- 
liamson &  Co.    On  final  hearing.    D^ree  for  complainant 

Harry  Lea  Dodson,  of  Chicago,  III.,  and  Zell  G.  Roe,  of  Des  Moines, 
Iowa,  for  fJaintifT. 

A.  Miller  Belfield  and  Culver,  Andrews  &  King,  all  of  Chicago, 
111.,  for  defendants. 

SANBORN,  District  Judge.  Infringement  suit  on  two  patents  is- 
sued to  Edwin  F.  Gutlr,  with  a  second  claim  for  unfair  competition; 
the  parties  being  citizens  of  different  states,  and  $5,000  damages  claim- 
ed. The  patents  involved  are  for  an  improved  electric  lamp  for  semi- 
indirect  illumination,  called  the  Braskolite,  and  are  numbered  1,076,418 
and  1,082,322.    Defendant's  lamp  is  known  as  the  "400  Unit." 

[1]  The  two  important  questions  are  the  validity  of  the  first  patent 
and  the  alleged  unfair  competition,  since  there  is  very  little  difference 
between  the  Braskolite  and  the  400  Unit.  These  fixtures  seem  to  have 
taken  their  final  form,  and  that  form  was  reached  by  the  Braskolite,  as 
shoMm  in  the  patent.    It  has  not  been  improved  on,  although  the  most 
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persistent  effort  to  do  this  has  been  made.    Mr.  Verhunce,  defendant's 
manager,  thus  testified  on  the  point: 

"Q.  Thla  all  tends  to  show  that  the  Braskollte  pretty  nearly  hit  the  mid- 
dle of  the  bull's  eye,  doesn't  it?  A.  I  do  not  think  there  is  much  doubt  about 
it.  They  have  got  the  cheapest  form  of  production  that  could  be  devised. 
Q.  Like  the  rubber-tired  wheel,  it  cannot  be  improved  on.  A.  You  could  not 
make  it  much  different  from  that  form,  without  making  it  cost  more,  or  de- 
tracting from  Its  appearance,  or  otherwise  making  it  infertor." 

It  is  upon  this  basis  that  defendant  claims  there  cannot  be  any  de- 
cree for  unfair  competition  under  the  rule  of  the  vacuum  cleaner 
decision,  cited  later.  The  lamp  called  the  Braskolite,  made  under  the 
earlier  patent,  is  indeed  a  very  beautiful  one,  of  very  high  efficiency. 
It  consists  of  a  circular  canopy  about  16  inches  in  diameter,  with  a 
plain,  flat  white  lower  surface  for  better  reflection,  and  an  electric 
lamp  in  a  suspended,  inverted  glass  bowl  just  below  it,  and  is  described 
by  Professor  Mohr  as  follows: 

"It  consists  of  a  reflector,  or  a  canopy  especially  designed  to  act  as  a  re- 
flector, and  luminous  bowl  In  relative  position,  and  a  depending  lighting  fix- 
ture lamp,  depending  down  into  the  bowl,  into  the  luminous  bowl,  all  three 
of  which  elements  forming  to  make  a  aymmetrlcal  relative  connection  between 
those  three,  governing  the  light  so  as  to  throw  it  down  into  a  useful  plane." 

"It  has  a  decided  advantage,  one  that  I  immediately  recognized  as  a  com- 
petitor. It  has  a  perfect  difCusicm  in  so  far  as  the  useful  area  is  concerned, 
and  that  is  what  we  Illuminating  engineers  are  striving  for.  It  accomplUhes 
what  no  other  unit  previout  to  it  had  accomplished.  It  acted  both  as  a  qual- 
ity— I  mean  by  that  the  quality  of  light  was  of  such  a  nature,  due  to  the 
fact  none  of  the  rays  as  they  came  out  of  that  bowl,  aa  reflected  to  the  up- 
per reflector  and  back  Into  the  room,  came  in  contact  with  anything  that  might 
absorb  the  spectrum  of  the  original  lamp  rays,  or  the  rays.  It  therefore 
always  was  a  white  light  on  the  working  plane." 

Plaintiff's  counsel  also  examined  a  large  number  of  managers  of 
lighting  fixture  houses,  in  some  18  states.  Their  almost  uniform  tes- 
timony was  that  the  impression  made  on  them  by  the  Braskolite  was 
that  it  was  something  entirely  new,  absolutely  new,  a  new  departure  in 
lighting  fixtures,  making  a  large  caving  in  current,  better  diffusion,  very 
efficient,  "the  greatest  light  giver  of  any  fixture  within  my  knowledge," 
furnishing  an  ideal  and  perfect  ceiling  as  a  reflecting  surface,  a  simple 
and  original  conception. 

Claim  2  of  the  first  patent  reads: 

"In  a  lighting  fixture,  the  combination,  with  suitable  celling  connections, 
of  a  lamp  socket  attached  thereto,  a  canopy  covering  said  celling  connections 
and  lamp  socket,  said  canopy  having  a  wholly  flat  lower  surface  adapted  to 
reflect  light,  a  translucent  light  diffusing  bowl  positioned  below  and  opening 
toward  the  central  portion  of  the  flat  reflecting  surface,  the  area  of  the  bowl 
opening  being  less  than  that  of  the  said  reflecting  surface,  a  lamp  in  the 
lamp  receptacle  and  extending  into  the  bowl,  means  for  suspending  the 
bowl  80  that  light  passing  downwardly  through  it  will  be  unobstructed,  the 
bowl,  lamp,  and  reflecting  surface  being  positioned  with  relation  to  each  other 
to  cause  substantially  all  the  rays  of  light  from  the  lamp  to  be  directed  down- 
wardly and  distributed  in  a  dUFused  condition  over  the  entire  surface  of  a 
horizontal  plane  beneath  the  fixture  and  of  greater  reflecting  area  than  the 
reflecting  member." 

Of  course,  the  inventive  notion  must  "emerge  from  the  description," 
aa  Judge  Grosscup  said  in  State  Bank  of  Chicago  v.  Hillman,  180  Fed 
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732,  104  C.  C.  A.  98,  and  the  point  is  made  by  defendant's  <:ounsel 
that  the  patent  does  not  call  for  a  white  reflecting  surface,  but  for  "an 
opaque  or  translucent  glass  canopy."  However,  the  inventor  clearly, 
intended  that  the  canopy  should  reflect  all  the  rays  coming  from  the 
lamp  to  the  under  surface  of  the  canopy.  He  says  that  part  of  them 
will  go  through  the  bowl,  and  that  practically  all  the  rays  are  brought 
to  the  working  plane  (the  "useful  plane"),  instead  of  directing  them 
or  permitting  a  large  portion  to  pass  to  the  ceiling,  to  be  reflected 
thence  to  the  working  plane.  The  "principle  of  the  invention"  clearly 
requires  an  opaque  reflecting  surface,  so  that  the  claims,  where  they 
say  that  substantially  all  the  rays  are  to  be  directed  downwardly,  do 
not  go  beyond  the  description. 

It  is  true,  and  without  dispute  in  the  evidence,  that  all  the  elements 
of  this  combination  are  old.  The  broad  idea  of  a  semi-indirect  lighting 
fixture,  with  an  overhead  reflector  and  a  translucent  bowl  in  spa<!ed 
relation  to  a  reflector,  and  containing  a  lamp  arranged  within  the 
bowl,  was  old.  This  is  shown  by  the  prior  art  on  paper,  and  by  the 
Bredsvold  fixture  in  evidence.  But  this  fact  is  not  decisive  on  the 
question  of  validity,  because  this  combination  was  new,  and  produces 
a  new  and  most  useful  result,  never  before  obtained  in  any  of  the  prior 
art  structures.  It  is  indeed  narrow,  but  defendant  is  at  liberty  to  use 
Bredsvold,  or  any  other  prior  fixture,  instead  of  taking  the  Braskolite 
with  almost  exact  imitation. 

One  of  the  witnesses  says  that  he  attributes  the  increased  efficiency 
of  the  Braskolite  over  the  other  fixtures — 

"to  tbe  jadidoDS  constmctlon  of  tbe  same  In  permitting  part  ot  the  light  of 
the  incandescent  lamp  to  radiate  unobstmctedly  in  the  plane  of  the  artificial 
ceiling  reflector,  where  it  is  most  desirable  that  this  should  be  so,  and  in 
breaking  up  tbe  downward  lays  through  tbe  bowl  tn  such  a  manner  as  to 
obtain  Hlmnlnatlon  of  substantially  equal  intensity  in  approximately  hori- 
zontal plane  from  tbe  plane  of  vision,  and  a  construction  by  wUch  the  rela- 
tive position  of  a  source  of  light  to  the  fijass  globe  and  reflector  was  always 
insured  to  be  tbe  proper  one  to  obtain  the  maximum  of  results." 

It  is  also  a  unitary  structure,  in  the  sense  that  it  may  be  hung  in  any 
position  witfiout  any  modification  due  to  its  surroundings.  It  fits  in 
anywhere,  and  produces  substantially  the  same  beneficial  result  in  any 
position.  The  first  patent  should  be  sustained,  not  broadly,  but  as  a 
•meritorious  and  successful  combination,  with  a  beneficial  result,  unless 
it  was  anticipated  by  the  prior  patents  and  publications  in  evidence,  or 
by  the  Bredsvold  fixture. 

A  number  of  prior  patents  were  discussed  by  Mr.  McElroy  for 
defendant  and  Prof.  Mohr  for  plaintifiF  in  reply.  They  all  resemble 
the  Braskolite  in  some  respects,  but  none  of  them  is  a  clear  anticipa- 
tion. T)k  same  is  true  of  tfje  Ryan  patent,  issued  later,  but  applied  for 
before  the  Guth  patent  in  suit.  No.  1,076,418.  The  boo^  by  Prof- 
Jackson  shows  a  -similar  structure  with  an  entirely  different  reflector. 
No  anticipation  of  the  first  patent  is  shown. 

The  Bredsvold  fixture  in  its  present  condition  does  not  anticipate, 
because  about  half  the  light  goes  through  or  is  absorbed  by  the  canopy, 
and  a  considerable  amount  in  a  horizontal  direction.  The  original  fix- 
ture was  not  produced,  several  changes  having  been  made  from  timp. 
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to  time ;  but  the  testimony  is  clear  that  ft  was  made  in  1912  in  substan- 
tially its  present  shape.  Bredsvold  had  an  eye  for  beauty,  but  no  con- 
ception of  the  Guth  Braskolite.  Mr.  Guth  knew  nothing  of  the  Breds- 
vold fixture  until  after  he  had  applied  for  his  patents. 

In  respect  to  infringement,  defendant's  400  Unit  is  slightly  distin- 
guished from  the  Braskolite  in  one  respect  only,  by  the  placing  of  a 
small  boss  or  downwardly  extending  circular  flange  in  the  middle  of 
the  canopy,  where  the  lamp  support. extends  through  it.  While  the 
Guth  claims  require  a  flat  surface,  the  400  Unit  is  not  sufficiently  dis- 
tinguished to  escape  infringement,  especially  as  the  fixture  as  a  whole  is 
so  much  like  the  Braskolite  that  it  is  easy  to  confuse  them. 

[2]  The  second  patent.  No.  1,082,322,  for  the  suspension  fixture,  is 
narrowly  valid  in  its  own  precise  form,  but  the  defendant's  device  is 
so  distinguished  as  not  to  infringe. 

The  second  cause  of  action,  for  unfair  competition,  presents  interest- 
ing questions.  Defendant  tried  to  make  a  different  fixture,  but  found 
that  Guth  had  made  one  which  apparently  cannot  be  changed,  except 
in  appearance,  without  greater  expense,  nor  without  destroying  sym- 
metry and  efficiency.  So  defendant  appropriated  it  bodily,  with  a 
single  change.  It  put  a  boss  in  the  center  of  the  canopy.  The  two 
caif  be  distinguished  on  examination,  but  are  easily  confused.  The 
secretary  of  the  company  was  asked  how  they  came  to  produce  the  400 
Unit,  and  he  said  they  had  in  mind  the  Braskolite. 

[3]  The  essence  of  unfair  competition  is  indicated  by  its  legal 
name.  It  is  fraudulent  competition  in  trade.  Those  in  similar  busi- 
ness may  freely  compete  so  long  as  they  do  not  appropriate  the  reputa- 
tion of  a  competitor's  goods.  Fair  competition  is  encouraged  by  the 
law.  Even  where  a  device  has  reached  its  final  functional  form,  like 
a  pair  of  shears,  or  an  electric  motor,  a  competitor  is  not  allowed  to 
pirate  the  exact  design  of  another  for  the  purpose  of  deceiving  the 
public  by  misrepresenting  its  origin  and  passing  it  off  as  produced 
by  the  latter.  'The  gist  of  the  legal  wrong  of  unfair  competition  is 
invading  the  right  of  another  by  procuring  the  sale  of  his  own  goods 
through  express  or  implied  misrepresentation  that  they  are  those  of 
his  competitor. 

The  right  of  one  who  has  produced  a  new  form  of  device,  and 
built  up  a  trade  upon  it,  is  like  the  patent  right.  It  is  not  an  estate « 
or  interest  which  he  can  sell  to  another,  but  merely  a  right  of  exclu- 
sion. The  patentee  may  exclude  all  others  from  making,  selling,  or 
using  the  patent  form.  He  cannot  license  or  convey  anything  more 
than  the  same  right  of  exclusion.  So  the  owner  of  a  fixture,  ma- 
chine, or  device,  patented  or  unpatented,  who  has  obtained  a  trade 
in  it,  may  simply  exclude  others  from  taking  away  that  trade  when 
they  deceiv%  the  purchasing  public  as  to  the  origin  of  the  goods  sold 
by  them.  Counsel  for  defendant  correctly  defines  unfair  competition 
thus: 

"Briefly,  It  consists  In  misrepresenting  the  origin  of  the  goods,  or  their 
source  of  manufacture  or  distribution.  That  Is  the  one  essential,  cardinal 
iPlement  of  the  whole  matter.  Without  it  there  can  be  no  case  of  unfair 
competition  whatever.  We  may  add  that  misrepresentation  as  to  the  origin 
of  the  goods  may,  of  course,  be  either  expressed  or  Implied.     It  a  manu- 
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fBctnr^  makes  his  labels  or  boxes  so  similar  in  appearance,  or  unnecessarily 
colors  or  ornaments  his  article  so  much  like  the  other  article  that  purchasers 
are  likely  to  be  deceived  as  to  the  origin  or  source,  this  fact  may  be  an 
element  of  evidence  that  he  has  adopted  those  colors  or  labels  or  outward  ap- 
pearances for  the  purpose  of  assisting  him  in  misrepresenting  the  origin  of 
the  goods.  Hind  in  palming  vA  his  goods  as  those  of' the  other  manufacturer." 

[4]  Counsel  go  on  to  state  an  exception  established  by  such  cases 
as  Pope  Automatic  Co.  v.  McCnjm-Howell  Co.,  191  Fed.  979,  112  C. 
C.  A.  391,  40  L.  R.  A.  (N.  S.)  463,  relating  to  a  vacuum  cleaner,  and 
Marvel  v.  Pearl,  133  Fed.  160,  66  C.  C.  A.  226,  relating  to  a  syringe. 
The  exception  referred  to  is  that,  where  the  particular  form  is  adopt- 
ed to  carry  out  economic,  structural,  or  functional  requirements,  such 
act  is  no  evidence  of  fraud  or  unfair  competition.  Necessary  elements , 
of  mechanical  construction,  essential  to  the  practical  operation  of  a 
device,  and  which  cannot  be  changed  withojit  either  lessening  the  ef- 
ficiency or  materially  increasing  expense,  afford  no  presumption  of 
an  intent  to  compete  unfairly.  As  I  understand  the  rule  of  the  vacuum 
cleaner  case,  a  manufacturer  may  copy  the  functional  features  of  an 
existing  device,  so  long  as  he  does  not  reproduce  mere  details  animo 
furandi.  If  he  seizes  upon  immaterial  features,  such  as  color,  with 
intent  to  appropriate  trade  which  belongs  to  another,  he  is-  liable  for 
unfair  competition,  if  the  case  involves  misrepresentation  as  to  origin, 
Yale  &  Towne  Mfg.  Co.  v.  Alder,  154  Fed.  37,  83  C.  C.  A.  149;  En- 
terprise Mfg.  Co.  V.  Landers  (C.  C.)  124  Fed.  923 ;  Consolidated  Ice 
Co.  V.  Hygen  Distilled  Water  Co.,  151  Fed.  10,  80  C.  C.  A.  506, 
O'Connell  v.  National  Water  Co.,  161  Fed.  545,  88  C.  C.  A.  487; 
Yale  &  Towne  Mfg.  Co.  v.  Worcester  Mfg.  Co.  (D.  C.)  205  Fed.  952; 
Marvel  v.  Pearl  and  Pope  Automatic  Co.  v.  McCrum-Howell  Co.,  su- 
pra. 

[5]  That  the  Braskolite  had  becmne  favorably  and  widely  known 
throughout  the  country^  is  fully  established  by  the  evidence.  Conse- 
quently the  appropriation  of  it  by  the  defendant  was  unfair,  and  ena- 
bled it  at  once  to  take  advantage  of  plaintiff's  outlay  and  enterprise 
and  trade  on  its  reputation.  Defendant  tried  to  find  an  equivalent 
■form  which  would  not  so  closely  resemble  the  other,  but,  finding  it 
difficult  to  do  this  in  respect  to  the  canopy,  concluded  to  adopt  the  de- 
vice as  a  whole.  The  exact  shape  of  the  bowl  is  not  functional,  nor 
its  markings,  nor  the  number  and  style  of  hangers.  The  unique  and 
attractive  style  of  the  Braskolite  indicates  origin  in  the  most  effective 
way,  but  defendant  calmly  takes  it  over,  and  then  protests  that  there 
is  no  proof  that  the  public  is  deceived.  That  confusion  in  the  minds 
of  dealer  and  buyer  should  have  resulted  was  inevitable.  The  only 
distinguishing  feature  is  the  boss,  and  the  two  lamps  were  before  me 
for  hoars  before  I  noticed  it.  Defendant  could  have  so  changed  its 
device  as  to  avoid  this  confusion,  without  interfering  with  economic, 
structural,  or  functional  requirements,  because  there  is  nothing  in  the 
shape  of  the  bowl  which  is  essential.  This  is  a  clear  case  of  implied 
or  circumstantial  proof  of  misrepresentation  of  origin.  If  the  shape 
of  the  bowl  were  functional,  as  its  color  is,  and  as  the  canopy  is,  de- 
fendant's act  would  he  damnum  absque  injuria.  I  think  it  is  estab^ 
Hshed  by  the  proof  that  defendant  did  not  in  good  faith  use  reasona- 
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ble  diligence  to  avoid  deceptive  resemblances  which  might  mislead  the 
trade,  and  that  plaintiff  is  entitled  to  injunction  and  damages. 

There  should  be  a  decree  affirming  the  validity  of  both  patents,  hold- 
ing the  first  infringed,  and  the  secMid  not,  with  an  injunction  against 
further  infringement  and  for  an  account  of  profits;  also  an  injunction 
against  unfair  competition  and  for  the  damages  thereby  caused.  Costs 
against  defendant. 


SCHEUERLB  t.  ONEPIECE  BIFOCAL  LENS  CO.  et  aL 

(District  Court,  E.  D.  Pennsylvania.    March  22,  1917.) 

No.  1617. 

1.  CotTBTs  9=>322(2) — Federal.  Coubt-^cbisdiction— PusADiNa. 

In  a  blU  for  infringement  of  a  patent,  which  alleges  that  certain  de- 
fendants are  nonresidents  of  the  state,  an  allegation  that  they  "are  now 
doing  business"  at  a  designated  place  within  the  district  is  not  a  suffi- 
cient allegation  that  they  have  "a  regular  and  established  place  of  busi- 
ness" witliln  the  district,  to  give  the  court  Jurisdiction,  under  Judicial 
Code  (Act  March  3,  1911,  c.  231)  {  48,  36  Stat.  1100  (Oomp.  St.  1916.  f 
1030). 

[Ed.  Note.— For  other  cases,  see  Courts,  C^t  Dig.  §g  87S,  879.] 

2.  Eqcitt  ^=3124 — Service   or   Nokbesidsnt  Defer UANT—StTFriciBRCT  or 

Retubr. 

A  return  of  service  of  a  writ  of  subpoena  on  a  nonresident  defendant 
in  an  infringement  suit,  showing  service  on  a  person  named,  but  with- 
out stating  that  he  was  the  agent  of  such  defendant  engaged  In  conduct- 
ing its  business  within  the  district.  Is  not  sufficient  to  give  the  court 
Jurisdiction  over  such  defendant 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  |  303.] 

3.  Patents  «=!>310(11)— Surrs  fob  iRrEiKQEVKNT— Vebificatior  of  Bnx. 

Under  equity  rule  26  (198  Fed.  xxv,  115  O.  C.  A.  xxv),  which  provides 
that  "if  special  relief  pending  the  suit  be  desired  the  bill  should  be  veri- 
fied by  the  oath  of  the  plaintiff  or  some  one  having  knowledge  of  the 
facts  upon  which  such  relief  is  asked,"  a  bill  for  infringement,  whidk 
asks  for  a  preliminary  injunction,  must  be  verified,  regardless  of  wheth- 
er complainant  subsequently  insists  or  omits  to  insist  on  such  special- 
relief,  and  the  verification  by  one  other  than  complainant  must  show 
that  he  has  knowledge  of  the  facts  alleged. 

[Ed.  Note. — For  other  cases,  see  Patents,  (3ent  Dig.  §  520.] 

In  Equity.  Suit  by  Marie  E.  Scheuerle,  administratrix  of  the  es- 
tate of  Henry  A.  Scheuerle,  deceased,  against  the  Onepiece  Bifocal 
Lens  Company,  John  Rau,  president  of  said  company,  Wall  &  Ochs,  a 
corporation,  and  Charles  F.  Wall,  William  L,.  Wall,  and  J.  Harry 
Bowers,  individually  and  as  officers  of  Wall  &  Ochs.  On  motions  by 
defendants  to  set  aside  service  and  to  dismiss.    Motions  sustained. 

Arthur  E.  Paige,  of  Philadelphia,  Pa.,  for  plaintiff. 
John  E.  Hubbell,  of  Philadelphia,  Pa.,  and  V.  H.  Lockwood,  of  In- 
dianapolis, Ind.,  for  defendants  Onepiece  Bifocal  Lens  Co.  and  Rau. 
Charles  H.  Edmunds,  of  Philadelphia,  Pa.,  for  defendant  Wall  & 

Ochs. 

. '■ i— 
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BRADFORD,  District  Judg^.  [1  ]  The  bill  in  this  case  was  filed  Iw 
Marie  Scheuerle,  administratrix  of  Henry  A.  Scheuerle,  deceased, 
against  the  Onepiece  Bifocal  Lens  Gjmpany,  a  corporation  of  Indiana, 
John  Rau,  president  of  said  corporation,  Wall  &  Ochs,  a  corporation  of 
Pennsylvania,  Charles  F.  Wall,  William  L.  Wall  and  J.  Harry  Bowers, 
individually  and  as  officers  of  Wall  &  Ochs.  The  bill  charges  in- 
frii^^ement  of  reissue  letters  patent  of  the  United  States  No.  13,954. 
The  Onepiece  Bifocal  Lens  Company  and  John  Rau,  two  of  the  above 
named  defendants,  have  appeared  specially  for  the  purpose  of  moving- 
that  the  service  of  the  bill  and  the  subpoena  issued  thereon  be  set  aside 
as  to  them,  and  have  also  moved  that  the  bill  be  dismissed  as  to  them. 
The  remaining  defendants,  namely,  Wall  &  Ochs,  Charles  F.  Wall,  Wil- 
liam L.  Wall  and  J.  Harry  Bowers,  individually  and  as  cheers  of 
Wall  &  Ochs,  have  moved  that  the  bill  be  dismissed  as  to  them.  The 
motions  submitted  in  behalf  of  the  Onepiece  Bifocal  Lens  Company 
and  John  Rau  will  first  be  considered.  Section  48  of  the  Judicial  Code 
of  the  United  States  is  as  follows : 

"Sec.  48.  In  suits  broiight  for  the  Infringement  of  letters  patent  the  dis- 
trict conrts  of  the  United  States  shall  have  jurisdiction,  in  law  or  in  equity,  in 
ttie  district  of  which  the  defendant  is  an  inhabitant,  or  In  any  district  in  which 
the  defendant,  whether  a  person,  partnership,  or  corporation,  shall  have  com- 
mitted acts  of  infringement  and  have  a  regular  and  established  place  of 
business.  If  such  suit  is  brought  in  a  district  of  which  the  defendant  is  not 
an  Inhabitant,  but  in  which  such  defendant  has  a  regular  and  established 
place  of  business,  service  of  process,  summons,  or  ^ubp«ena  upon  the  defendant 
may  be  made  by  service  upon  the  agent  or  agents  engaged  in  conducting  suCb 
business  in  the  district  in  which  sulti  is  brought." 

It  does  not  appear  that  the  Onepiece  Bifocal  Lens  Company  is  an  in- 
habitant of  tiie  eastern  district  of  Pennsylvania  or  has  "a  regular  and 
established  place  of  business"  in  that  district.  On  the  contrary,  it  is 
stated  in  the  bill  that  "the  Onepiece  Bifocal  Lens  Company"  is  "a  cor- 
poration organized  and  existing  tmder  the  laws  of  the  state  of  Indiana, 
a  citizen  and  inhabitant  of  the  state  of  Indiana,  having  a  place  of  busi- 
ness at  the  dty  of  Indianapolis,  in  the  county  of  Marion  in  the  state  of 
Indiana."  Nor  does  it  appear  that  John  Rau  either  as  president  or  in 
his  individual  capacity  is  an  inhabitant  of  the  eastern  district  of  Penn- 
sylvania or  that  he  there  has  "a  regular  and  established  place  of  busi- 
ness." On  the  contrary,  the  bill  avers  that  he  is  "a  citizen  of  said  state 
of  Indiana  and  a  resident  of  said  city  of  Indianapolis"  and  nowhere  al- 
lies, directly  or  indirectly,  that  he  has  "a  regular  and  established  place 
of  business"  in  the  eastern  district  of  Pennsylvania.  It  is  true  .that  it  is 
averred  in  the  bill  that  the  defendants  "have  jointly  and  severally  in- 
fringed" the  letters  patent  sued  on  "within  tlie  eastern  district  of  Penn- 
sylvania," and  that  all  of  the  defendants  "are  now  doing  business  un- 
der the  name  or  style  of  Wall  &  Ochs  at  1716  Chestnut  Street,  in  said 
city  of  Philadelphia."  But'  these  averments  fall  far  short  of  an  allega- 
tion that  the  defendants  "have  a  regular  and  established  place  of  busi- 
ness" in  the  city  of  Philadelphia.  Wholly  aside  from  the  rule  that  plead- 
ings, other  things  being  equal,  are  to  be  taken  more  strongly  against 
the  pleader,  the  statement  that  the  defendants  "are  now  doing  business" 
at  a  certain  place  fails  to  disclose  that  they  there  have  "a  regular  and 
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"estabiislied  place  ofbusiness."  See  Scott  v.  Stockholders*  Oil  Co.  (C. 
C.)  122  Fed.  835;  Allen  v.  Yellowstone  Park  Transp.  Co.  (C.  C.)  154 
Fed.  504;  Jackson  v.  Delaware  River  Amusement  Co.  (C.  C.)  131  Fed. 
134;  Tyler  Co.  v.  Ludlow-Saylor  Wire  Co.,  236  U.  S.  723,  35  Sup.  Ct. 
458,  59  L.  Ed.  808;  Mechanical  Appliance  Co.  v,  Castleman,  215  U.  S. 
437,  30  Sup.  Ct.  125,  54  L.  Ed.  272;  General  Electric  Co.  v.  Best 
Electric  Co.  (D.  C.)  220  Fed.  347.  But  further,  section  48  above  quoted 
provides  that  in  a  district  where  acts  of  infringement  have  been  com- 
mitted, of  which  the  defendant  is  not  an  inhabitant,  but  has  "a  r^^ular 
and  established  place  of  business,  service  of  process,  summons,  or  sub- 
poena upon  the  defendant  may  be  made  by  service  upon  the  agent  or 
agents  engaged  in  conducting  such  business  in  the  district  in  which 
suit  is  brought."  The  return  by  the  United  States  Marshal  for  the  east- 
em  district  of  Pennsylvania  on  Jhe  writ  of  subpoena  was  as  follows : 

"At  Philadelpbla,  In  my  district,  on  October  23d,  1916,  served  the  within 
writ  on  WUllam  L.  Wall  and  J.  Haxry  Bowers,  by  handing  to  each  of  them 
respectively,  a  true  and  attested  copy  thereof,  together  with  a  certified  copy  of 
bin  of  complaint,  at  same  time  making  contents  known  to  each.  On  the 
same  date  served  the  within  writ  on  Wall  &  Ochs,  by  banding  a  true  and 
attested  copy  thereof,  together  with  a  certifled  copy  of  bill  of  complaint  to 
'William  L.  Wall,  Secretary  and  Treasurer  of  said  company,  at  same  time 
mailing  contents  known  to  him.  On  October  25th,  1916,  served  within  writ  on 
Charles  F.  Wall,  by  handing  a  true  and  attested  copy  thereof,  together  with 
a  certified  copy  of  bill  of  complaint  to  him,  at  same  time  making  content* 
known  to  him.  On  same  date  served  the  within  writ  on  Oneplece  Bifocal  I^ns 
Company  and  John  Rau,  by  handing  two  copies  of  the  within  writ,  together 
with  two  certified  copies  of  bill  of  complaint  to  William  L.  Wall." 

[2]  The  service  of  the  subpoena  cannot  be  supported  either  as  to  the 
Onepiece  Bifocal  Lens  Company  or  John  Rau.  Nowhere  is  it  stated  in 
th?  return  that  William  L,  Wall  was  the  agent  engaged  in  conducting 
business  at  "a  regular  and  established  place  of  business,"  or  that  he  was 
an  agent  either  of  the  Onepiece  Bifocal  Lens  Company  or  of  John 
Rau.  On  the  contrary,  William  L.  Wall  appears  from  the  marshal's 
return  to  have  been  secretary  and  treasurer,  not  of  the  Onepiece  Bifocal 
Lens  Company,  but  of  Wall  &  Ochs.  Nor  does  the  bill  contain  any 
averment. that  William  L.  Wall  was  the  agent  of  the  Onepiece  Bifocal 
Lens  CcHnpany  and  John  Rau,  or  of  either  of  them.  Further,  it  ap- 
pears from  the  aflBdavit  of  William  L.  Wall,  named  in  the  marshal's 
return,  that  at  the  time  the  subpoena  and  copy  of  the  bill  of  complaint 
were  served  upon  him  he  was  not  nor  was  he  at  any  time  an  officer, 
servant,  agent,  representative  or  employee  of  the  Onepiece  Bifocal  Lens 
Company  or  of  John  Rau ;  that  he  did  not  at  the  time  of  such  service 
have  any  authority  from  that  corporation  or  from  John  Rau  to  act  for 
or  on  behalf  of  either  of  them;  that  he  did  not  tlfien  or  at  any  other 
time  have  any  authority,  direct  or  indirect,  from  either  of  them  t» 
accept  or  receive  service  of  any  legal  or  equitable  process ;  that  affiant 
is  and  for  some  years  has  been  secretary  ana  treasurer  of  Wall  &  Ochs ; 
that  Wall  &  Ochs  did  not  at  the  time  of  said  service  or  at  any  other 
time  have  any  authority  whatever  from  the  Onepiece  Bifocal  Lens 
Company  or  John  Rau  to  act  for  or  on  behalf  of  either  of  them ;  and 
that  neither  the  Onepiece  Bifocal  Lens  Company  nor  John  Rau  has 
-ever" done  business  under  the  name  of  Wall  &  Ochs  at  1716  Chestnut 
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Street,  Philadelphia,  or  elsewhere  in  the  eastern  district  of  Pennsyl- 
vania. Rau  in  his  affidavit  endorses  the  statements  made  by  William 
I*  Wall.  In  view  of  the  above  considerations  the  motions  for  the  set- 
ting^ aside  of  process  and  the  dismissal  of  the  bill  as  against  the  One- 
piece  Bifocal  Lens  Company  and  John  Rau,  whether  as  president  or 
individually,  must  be  granted ;  but  without  prejudice,  however,  to  the 
right  of  the  plaintifiF  to  sue  in  a  proper  district. 

[3]  The  motion  in  behalf  of  Wall  &  Ochs,  Charles  F.  Wall,  Wil- 
liam L.  Wall  and  J.  Harry  Bowers,  individually  and  as  officers  of  Wall 
&  Ochs,  that  the  bill  be  dismissed  remains' to  be  considered.  One  of  the 
reasons  on  which  the  motion  is  based  is  insufficiency  in  the  verifica- 
tiofi  of  the  bill.  Rule  25  of  the  equity  rules  prescribed  by  the  Supreme 
Court  (198  Fed.  xxv,  115  C.  C.  A.  xxv)  provides,  among  other  things, 
as  follows:  i 

"If  special  relief  pendiag  the  suit  be  desired  the  bill  should  be  verified  by 
the  oath  of  the  plaintiff,  or  some  one  having  knowledge  of  the  facts  upon 
which  such  relief  is  asked." 

The  bill  prays  for  a  preliminary  injunction  which  is  "special  relief 
pending  the  suit"  within  the  meaning  of  rule  25.  It  was,  therefore, 
necessary  that  the  bill  should  be  verified  by  "the  oath  of  the  plaintiff 
or  some  one  having  knowledge  of  the  facts  up(Hi  which  such  relief  is 
asked."  The  rule,  m  so  providing  for  verification  of  the  bill,  by  plain, 
if  not  necessary,  implication  requires  verification  by  oath  or  affirmation 
as  to  the  facts  essential  to  the  granting  of  the  relief  sought  If  the 
plaintiff  has  not  sufficient  knowledge  to  enable  him  to  verify  such  es- 
sential allegations  of  fact,  "some  one  having  knowledge"  of  the  es- 
sential facts  is  required  to  verify  them.  The  plaintiff  has  not  complied 
with  this  rule.  No  verification  of  the  bill  is  made  by  her,  and  the  oath 
of  Clarence  E.  Fox,  purporting  to  act  as  attorney  in  fact  for  the  plain- 
tiff, is  palpably  insufficient.  He  swears  that  "so  far  as  the  statements 
in  said  bill  are  within  his  own  knowledge,  they  are  true,  and  so  far  as 
they  are  predicated  upon  information  from  others,  he  believes  them  to 
be  true."  This  statement  is  so  indefinite  as  to  be  valueless.  He  does 
not  aver,  nor  does  it  appear  from  the  bill,  what,  if  any,  statements  in 
the  bill  are  within  his  knowledge,  and  therefore  his  averment  that  so 
far  as  the  statements  in  the  bill  are  within  his  own  knowledge  they  are 
true,  is  wholly  without  weight.  Nor  does  he,  directly  or  indirectly, 
aver  what  statements  in  the  bill  are  predicated  upon  information  from 
others.  The  sufficiency  of  the  verification  of  a  bill,  praying  special  re- 
lief pending  the  suit  does  not  depend  upon  any  subsequent  insistence 
or  omission  to  insist  upon  the  special  relief  prayed.  The  fact  that 
special  relief  is  prayed  puts  the  bill  in  the  category  of  those  which  must 
be  verified  in  accordance  with  rule  25.  The  idea  that  the  verification 
may  be  treated  as  sufficient  or  insufficient  by  the  subsequent  attitude  of 
the  plaintiff  with  respect  to  such  special  relief  is  wholly  inadmissible. 
The  bill  is  properly  or  improperly  verified  as  filed,  and  whether  prop- 
erly or  improperly  filed  cannot  be  affected  by  matter  ex  post  facto. 
Otherwise  confusion  and  embarrassment  would  be  substituted  for 
regularity  and  certainty  in  judicial  procedure.  The  bill  must  be  dismiss- 
ed with  costs  as  to  Wall  &  Ochs,  Charles  F.  Wall,  William  L.  Wall 
241 F.— 18 
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and  J.  Harry  Bowers,  individually  and  as  officers  of  Wall  &  Ochs,  at 
the  expiration  of  twenty  days  from  the  date  of  the  filing  of  this  opin- 
ion, unless  in  the  meantime  it  shall  be  properly  verified  in  accordance 
widi  rule  25  (198  Fed.  xxv,  115  C.  C.  A.  xxv),  for  which  purpose  leave 
to  amend  is  hereby  granted  to  the  plaintiff. 


AMERICAN  PNET7MATiq  SBRVICB  CO.  ct  al.  ▼.  SNYDER  et  aL 
(District  Court,  D.  New  Jersey.    March  31,  1917.) 

1.  Patbntb  «=>318<3) — Infbinoembnt — ^Aocovhtino  roa  P^orm-^Anwa  bt 

User. 

In  general,  the  measure  of  liability  of  the  user  of.  an  Infringrlng  device 
for  profits  Is  the  saving  or  advantage  derived  by  such  use  over  what  he 
could  have  obtained  by  the  use  of  other  noninfringing  devices  available  to 
him  during  the  same  time. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  gg  670,  671,  576.] 

2.  Patents    «=>318(3) — iNraiwoKMENT — Pbofitb    Recovesablx   fbox   Ubeb — 

Standard  of  Cohparison. 

Selection  of  a  standard  for  comparison  to  ascertain  the  profits  of  an 
Infringing  user  is  not  to  be  restricted  to  unpatented  devices,  nor  to  such 
ievices  or  processes  as  were  a  part  of  the  art  at  the  date  of  the  patent 
infringed ;  but  the  field  for  selection  embraces  all  that  was  a  part  of  the 
art  at  'the  time  the  Invention  was  appropriated,  whether  patented  or  not. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  {|  570,  671,  575.1 

In  Equity.  Suit  by  the  American  Pneumatic  Service  Company  and 
another  against  William  G.  Snyder  and  others.  On  exceptions  by  de- 
fendants to  master's  report.    Exceptions  sustained. 

J.  J.  Kennedy  and  C.  J.  Sawyer,  both  of  New  York  City,  for  com- 
plainants. 

James  H,  Griffin,  of  New  York  City,  and  H,  P.  Simonton,  of  Chi- 
cago, 111.,  for  exceptants. 

RELLSTAB,  District  Judge.  The  defendants  have  been  held  to 
infringe  patent  No.  658,102,  for  improvements  in  pneumatic  dispatch 
systems.  180  Fed.  712,  104  C.  C.  A.  78.  The  master,  on  a  reference 
for  an  accounting,  found  that  the  defendants  had  used  such  system 
641  days,  and  that  the  savings  amounted  to  $6  a  day,  aggregating  the 
sum  of  $3,846. 

The  proceedings  before  the  master  were  limited  to  the  question  of 
profits  (savings)  realized  by  the  defendants  from  the  use  of  the  in- 
fringing system,  as  they  were  users  of,  and  not  manufacturers  of,  or 
dealers  in,  said  devices.  The  defendants  have  filed  three  exceptions. 
The  first  and  second  challenge  the  master's  conclusions  as  to  the  num- 
ber of  days  and  the  amount  of  the  savings  per  day.  His  finding  of 
the  number  of  days  that  the  infringing  system  was  used  is  warranted 
by  the  evidence.  He  does  not  state  the  standard  for  comparison  used 
in  reaching  the  amount  of  the  daily  savings  reported,  or  give  any  rea- 
son for  rejecting  the  standard  submitted  by  the  defendant,  and  his 
findings  as  to  profits  recoverable  by  the  plaintiff  can  be  sustained  only 

«=9For  otiter  cun  *M  lame  topic  ft  KBY-NUMBBR  In  all  Kax-Numbarad  DlgesU  ft  Indtzaa 
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if  the  system  theretofore  used  by  the  defendants  and  supplanted  by 
the  infringing  device  is  accepted  as  such  standard.  The  third  excep- 
tion, which  is  mainly  relied  upon,  challenges  said  standard.  It  is 
contended  under  this  exception  that  the  evidence  shows  that  another 
and  noninfringing  system,  operating  with  equal  economy,  was  open 
to  defendants  to  use  during  the  entire  time  they  used  the  infringing 
system. 

This  infringing  system  was  installed  by  the  Universal  Pneumatic 
Transmission  Company  (who,  though  a  contributing  infringer,  is  not 
a  defendant  herein),  and,  as  used  by  the  defendants,  carried  sales  slips 
and  cash  from  the  salesman  to  the  cashier,  and  returned  change  and 
duplicate  slips.  At  the  time  of  such  installation  the  Transmission 
Company  was  the  owner  of  a  patent  covering  a  dispatch  system,  which 
the  plaintiffs  concede  is  not  an  infringement  of  the  patent  in  suit,  and 
which  it  could  have  installed,  instead  of  that  held  to  be  such  infringe- 
ment. 

To  the  defendants'  contention  that  they  had  the  right  to  use  said 
noninfringing  apparatus,  the  plaintiffs  interpose  a  threefold  answer: 
First,  that  said  system  was  not  known  and  open  to  the  public  at  the 
date  of  plaintifiF's  patent ;  second,  that,  as  it  was  patented,  it  was  not 
open  for  defendants'  use;  and,  third,  that  it  was  not  open  for  de- 
fendants' use  at  the  time  of  their  infringement,  because  at  that  time  it 
had  not  passed  the  undeveloped,  experimental  state. 

[1]  The  first  and  second  answers  present  simply  a  question  of  law 
and  will  be  considered  together.  Generally  stated,  the  measure  of  an 
infringer's  liability  for  profits  is  the  saving  or  advantage  derived  by 
his  use  of  the  plaintiff's  invention  over  and  above  what  he  could  have 
obtained  by  the  use  of  other  noninfringing  devices  available  to  him 
during  the  period  of  the  infringement,  and  adequate  to  enable  him  to 
obtain  an  equally  beneficial  result.  Mowry  v.  Whitney,  81  U.  S.  (14 
Wall.)  620,  20  L.  Ed.  860;  Tilghman  v.  Proctor,  125  U.  S.  136,  8  Sup. 
Ct.  894,  31  I<.  Ed.  664.  General  and  somewhat  variant  judicial  ex- 
pressions of  what  is  necessary  to  constitute  a  standard  for  comparison 
on  the  question  of  profits  are  rather  numerous,  the  following  being 
typical : 

"Then  opeo  to  the  public,"  Mowry  v.  Whitney,  81  U.  S.  (14  Wall.)  620,  20 
U  Ed.  860;  "In  comiuoa  use,"  Bladi  t.  Thome,  111  U.  S.  122,  4  Sup.  Ct  326, 
28  L.  Ed.  372;  "known  and  In  general  use  anterior  to  date  of  the  patent," 
SesdoDS  y.  B<»nadka,  145  U.  S.  29,  12  Sup.  Ct.  799,  36  L.  Ed.  609 ;  "common 
and  unrestricted  use,"  Locomotive  Safety  Truck  Co.  v.  P.  K.  Co.  (C.  C.)  2  Fed. 
677:  "free  to  everybody,"  National  Car-Brake  Shoe  Oo.  v.  Terre-Haute  Car 
4  Mfg.  Co.  (0.  C.)  19  Fed.  514 ;  "open  to  the  defendants,"  Wales  v.  Waterbury 
Mfg.  Co.,  101  Fed.  126,  41  C.  0.  A.  200;  "known  prior  to  complainant's  in- 
TentloD,"  Fnllerton  Walnut  Growera'  Ass'n  v.  Anderson-Uam  Grover  Mfg. 
Co.,  166  Fed.  443,  92  C.  0.  A.  295;  "gone  into  public  use,"  Novelty  Glass  Mfg. 
Co.  V.  Biookfleld,  170  Fed.  916.  96  C.  C.  A.  516;  "open  to  the  world,"  Cambria 
Iron  Co.  y.  Carnegie  Steel  Co.,  224  Fed.  947,  140  C.  C.  A.  437. 

In  none  of  these,  however,  so  far  as  the  reports  indicate,  was  it 
necessary  to  pass'upon  the  question  whether  a  patented  device  which 
became  a  part  of  the  art  subsequent  to  the  invention  wrongfully  ap- 
propriated could  be  used  as  such  a  standard. 
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[2]  The  plaintiff  mainly  relies  upon  Turrill  ▼,  111.  C.  R.  Co.  (C.  C.) 
20  Fed.  912,  in  which  it  was  held  that: 

"In  estimating  profits  made  by  the  Infringer  of  a  patent,  the  comparison 
must  be  betvyeen  the  patented  invention  and  what  was  known  and  open  to 
the  public  at  and  before  the  date  of  the  patent." 

See,  also,  Walker  on  Patents  (4th  Ed.)  §  725. 

In  Columbia  Wire  Co.  v.  Kokomo  Steel  &  Wire  Co.  (7  C.  C.  A.) 
194  Fed.  108,  114  C.  C.  A.  186,  however,  it  was  held  that  the  time 
of  the  appropriation  of  the  plaintiff's  invention,  ^nd  not  the  date  of  the 
patent  covering  it,  was  the  time  as  of  which  to  ascertain  what  stand- 
ard for  comparison  was  available  to  the  defendant. 

In  McCreary  v.  Penna.  Canal  Co.,  141  U.  S.  459,  12  Sup.  Ct.  40, 
35  L.  Ed.  817,  the  Turrill  Case  and  the  therein  stated  doctrine  of  ex- 
clusion from  the  standard  of  comparison  of  devices  unknown  in  the 
prior  art  were  referred  to,  but  no  opinion  was  expressed  as  to  the 
correctness  of  said  rule.  As  far  as  I  have  been  able  to  ascertain,  that 
doctrine  has  never  been  applied  in  any  other  case,  although  in  some 
of  the  reported  cases  general  language  is  used  limiting  the  standard 
to  such  devices  as  were  in  use  prior  to  the  date  of  the  patent  infringed. 
However,  nothing  appears  in  the  reports  of  such  cases  showing  that 
devices  entering  the  art  subsequent  to  such  date,  but  available  during 
the  time  of  the  infringement,  were  rejected. 

In  the  Columbia  Wire  Company  Case,  supra,  the  master's  finding, 
viz.: 

"When  appellee  appropriated  the  Bates  Invention,  other  machines  that 
would  have  made  a  more  favorable  comparison  with  tlie  Bates  machine  than 
<Ud  the  Stover  were  open  to  appellee's  use" 

—was  challenged.  Judge  Baker's  answer  to  said  attack  so  completely 
disposes  of  the  contention  made  in  the  instant  case  that  I  adopt  it  for 
said  purpose.    He  said  (194  Fed.  109-110,  114  C.  C.  A.  187, 188): 

"In  determining  the  law  applicable  to  the  facts  of  this  case,  we  attempt  no 
<listinctlon,  if  any  is  possible,  between  machines  that  are  available  because 
they  are  not  under  patents  and  patented  machines  that  are  available  because 
they  are  freely  sold  in  the  market  by  the  patentee.  Here  the  controversy 
narrows  to  a  question  of  time  as  an  element  in  the  proper  standard  of 
-comparison.  *  *  *  No  Supreme  Court  decision  is  known  to  us  In  which, 
the  recorded  facts  show  that  machines,  devised  since  the  patent  and  com- 
paring with  the  patented  machine  more  favorably  than  did  the  machines  ot 
the  prior  art,  were  open  to  public  use  at  the  time  the  defendant  began  the 
infringement,  and  in  which  such  facts  were  held  to  be  Irrelevant  Nor 
are  we  aware  that  the  Supreme  Court  has  ever  propounded  and  answered, 
by  way  of  argument  or  Illustration,  the  precise  question  that  is  before  us  for 
decision.  In  the  absence  of  controlling  precedents,  It  is  incumbent  upon  us 
to  expross  the  judgment  at  which  w©  have  Independently  arrived. 

"A  manufacturer  who  devises  a  machine  that  he  honestly  believes  be  has 
a  right  to  use,  and  who  in  an  injunction  suit  ultimately  is  found  to  be  an 
infringer,  as  was  the  case  with  appellee,  is  not  to  be  mulcted  In  pnnltive  dam- 
ages. Equity  Is  satisfied  If  he  accounts  for  all  the  pecuniary  benefits  he  de- 
rived from  the  use  of  the  Infringing  machine.  If  there  were  no  other  way 
of  obtaining  the  result,  he  might  rightly  be  held  for  all  the  profits  he  made 
from  the  output  of  his  establishment.  But  if,  as  here,  other  machines  for 
doing  the  same  work,  though  less  effectively,  were  available  at  the  date  of 
the  patent,  the  whole  advantage  would  lie  in  the  Increase  of  efficiency.  As  to 
an  lufriuger,  who  at  that  stage  of  the  art  appropriated  the  inven^on,  the 
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standard  of  comparison  Is  clear.  He  bas  taken  to  himself  all  the  advan- 
tages tbat  belonged  exclusively  to  the  patentee  in  the  field  of  competition. 
Fifteen  years  later,  when  the  art  has  advanced  to  Include  other  noninfringing 
machines,  available  to  manufacturers  and  more  effective  than  those  of  the 
prior  art,  the  patentee  cannot  avoid  their  competitive  efFect.  At  this  stage  the 
only  actual  advantage  of  the  patented  machine  Is  its  superiority,  if  any,  over 
these  later  machines  that  are  not  dominated  by  the  patent.  If  at  this  stage 
one  should  choose  to  enter  upon  the  manufacture  of  barbed  wire,  he  could 
take  the  later  machines  without  giving  the  patentee  any  cause  of  action. 
If,  however,  he  should  adopt  a  machine  that  finally  was  adjudged  to  be  an 
infringement,  all  that  he  would  actually  gain  by  the  infrlngemeni  would  be 
the  excess  In  effectiveness  of  the  Infringing  machine  over  the  later,  available, 
competitive  machines.  To  hold  him  accountable  for  more,  to  make  him 
pay  for  the  advantages,  of  the  invention  over  the  prior  art,  would  attribute 
to  the  patent  a  virtue  it  did  not  really  have  at  the  later  period,  would  penal- 
ize the  Infringer  simply  because  he  was  an  infringer,  and  would  mulct  him  in 
vindictive  damages  to  the  extent  of  the  difference  In  effectiveness  between  the 
open  prior  art  and  the  open  current  art." 

To  my  mind,  upon  principle,  and  seemingly  tmopposed  by  any  au- 
thority except  the  Turrill  Case,  supra,  selection  of  a  standard  for  com- 
parison to  ascertain  profits  is  not  to  be  restricted  to  unpatented  de- 
vices, or  to  such  devices  or  processes  as  were  a  part  of  the  art  at  the 
date  of  the  patent  infringed.  The  field  for  sdection  embraces  all  that 
was  a  part  of  the  art  at  tfie  time  the  invention  is  appropriated,  whether 
patented  or  not.  In  case  of  a  patented  article,  two  questions  become 
pertinent :  First,  was  it  actually  available  to  the  infringer  during  the 
period  of  infringement?  and,  second,  if  so,  at  what,  if  any,  cost  to 
him?  If  not  available  to  the  defendant,  as  when  the  owner  of  the 
patent  declines  to  permit  the  defendant  to  use  the  patented  article,  it 
cannot  be  set  up  as  a  standard.  If  availaljle,  but  only  at  a  price,  then : 
what  it  would  have  cost  the  defendant,  had  he  used  the  said  device 
rather  than  the  infringing  one,  is  material  evidence  on  the  question 
of  what  gain  was  obtained  by  the  defendant  from  the  use  .of  the  in- 
fringing device.  In  the  absence  of  evidence  showing  that  the  unused 
device  was  more  economical  than  the  one  used,  it  will  be  presumed  that 
such  price,  at  least,  is  the  gain  obtained  by  the  defendant  from  the 
use  of  the  infringing  device,  and  it  will  be  credited  to  the  plaintiff  as  the 
profits  recoverable  from  the  defendant. 

The  plaintiffs'  further  contention  (one  of  fact)  that  the  sjud  nonin- 
fringing system  of  the  Transmission  Company,  known  as  the  "suction 
tube  or  three-pipe  system,"  was  not  open  to  the  defendants  at  the  time 
of  their  infringement,  for  the  reason  that  it  was  then  "in  an  unde- 
veloped experimental  condition,"  is  not  sustained  by  the  evidence, 
which  shows  that  said  noninfringing  system  at  that  time  was  in  com- 
mercial use  and  giving  satisfaction.  The  evidence  also  establishes  that 
said  suction  tube  system  is  as  economical  as  the  defendants'  infring- 
ing device  for  the  purposes  for  which  it  was  used  by  the  defendants. 

As  the  defendants  could  have  had  said  noninfringing  apparatus  in- 
stalled at  no  greater  cost  than  that  which  infringed  and  as  they  have 
made  no  gain  from  the  use  of  the  infringing  device  over  and  above 
what  they  would  have  made,  had  they  used  said  noninfringing  sys- 
tem, it  follows  that  there  are  no  profits  recoverable  against  them  in  this 
accounting.    Whether  the  Universal  Pneumatic  Transmission  Compa- 
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ny,  who  installed  the  infringing  system  (and  who  is  admittedly  a  con- 
tributing infringer),  is  accountable  for  the  profits  made  in  such  instal- 
lation, is  not  a  pertinent  inquiry,  as  it  is  not  a  defendant  in  this  case. 
The  master's  finding  of  profits  is  therefore  overruled. 


HOWES  V.  IOWA  STATE  XRAVBUNG  MEN'S  ASS'N. 

(District  Court.  S.  D.  Iowa,  Central  Dlvlslou.    November  28,  1912.) 

No.  116-M. 

Insurance  ®=»€66(6) — Accident  Insitbanob — ^Action  on  Pouot — EUbbctioi* 
OF  Verdict. 

Evidence,  in  an  action  to  recover  for  the  death  of  the  Insured  in  an 
accident  certificate  issued  by  an  association  whose  by-laws  exempted  it 
from  liability  for  death  by  suicide,  committed  whUe  sane  or  Insane,  held 
to  so  clearly  show  that  the  insured  committed  suicide  while  Insane  that 
a  contrary  verdict  would  be  unsu]K>orted  and  to  require  the  direction  oi 
a  verdict  for  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  {  1720.] 

At  Law.  Action  by  Ellen  Louise  Howes  against  the  Iowa  State 
Traveling  Men's  Association.    On  direction  of  verdict  for  defendant. 

James  E.  Fenton,  of  San  Francisco,  Cal.,  and  Miller  &  Wallingford, 
of  Des  Moines,  Iowa,  for  plaintiff. 

Sullivan  &  Sullivan,  of  Des  Moines,  Iowa,  for  defendant 

Remarks  by  the  Court  on  Motion  of  the  Defendant  for  Peremptory 
Direction  of  Verdict. 

McPHERSON,  District  Judge.  Neither  party  having  further  tes- 
timony to  offer,  the  defendant  moves  the  court  for  a  peremptory  di- 
rection to  the  jury  to  return  a  verdict  for  the  defendant. 

There  is  no  proposition  of  law  better  settled  than  that  such  a  mo- 
tion should  be  sustained  or  overruled  accordingly  as  to  whether  the 
court  is  of  the  opinion  that  a  verdict  otherwise  given  should  be  fol- 
lowed by  judgment  thereon,  or  order  such  verdict  be  vacated  on  mo- 
tion for  new  trial.  The  Iowa  courts  so  hold,  and  such  holding  is  uni- 
form in  all  the  courts  of  the  United  States.  The  reason  of  the  rule  is 
logical  and  apparent.  It  would  be  folly  and  a  mere  waste  of  time,  add- 
ing materially  to  the  expense  of  litigants,  if  a  verdict  should  be  re- 
ceived frpm  the  jury,  at  once  followed  by  an  order  vacating  the  same. 
The  province  of  the  jury  is  to  make  findings  of  fact  on  controverted 
and  material  questions  of  fact  If  reasonable  men  would  differ  as  tc» 
such  a  verdict,  it  is  a  question  for  the  jury.  If  it  is  apparent  that  the 
jury  can  otherwise  find,  such  motion  should  be  overruled.  These 
fundamental  propositions,  conceded  by  all,  must  control  me  in  the  rul- 
ing I  am  about  to  make. 

The  plaintiff  herein  is  the  beneficiary  under  a  certificate  issued  by  the 
defendant  August  2,  1909,  pursuant  to  the  application  of  deceased 
made  a  few  weeks  prior  thereto.    The  insured  died  on  January  4,  1911. 

4=;>Far  atlier  cases  SM  n^me  topic  *  KET-NVMBER  In  all  K«7-Niimbsred  DlgetU  tt  Indezm 
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Up  to  the  time  immediately  preceding  his  death,  he  had  complied  with 
all  the  rules  and  regulations  and  by-laws  of  the  defendant  company. 
He  was  not  in  arrears  for  dues  or  assessments.  Therefore  the  only 
question  is  whether  or  not  the  injury  by  a  gunshot  wound  in  the  head 
in  the  nighttime  of  January  4,  1911,  comes  within  the  liability  clauses  of 
the  certificate  and  by-laws  and  the  application  of  Mr.  Howes.  That  he 
died  instantly  following  the  gunshot  wound  in  the  head  there  can  be 
no  doubt.  That  both  the  insured  and  his  beneficiary,  the  wife,  are 
bound  by  the  by-laws,  there  can  be  no  doubt.  The  defendant  company 
is  a  mutual  assessment  company,  with  full  power  on  the  part  of  its 
board  of  directors  and  officers  to  change  the  by-laws  from  time  to  time. 
But  in  so  far  as  the  same  respects  this  case  there  was  no  change  in'  the 
by-laws  from  the  time  of  his  application  until  his  death.  But,  even  if 
there  were,  the  insured  would  be  bound  thereby,  notwithstanding  that 
which  every  one  knows  who  is  familiar  at  all  with  insurance  matters, 
that  the  insured,  except  in  rare  instances,  have  nothing  .whatever  to  do 
with  these  changes.  These  changes  are  brought  about  by  those  in  au- 
thority, who  too  often  perpetuate  themselves  in  office  with  never  an 
attendance  of  the  members,  excepting  in  very  limited  numbers,  except- 
ing in  instances  where  there  are  excitements  growing  up  from  the 
strife  for  position  and  tiie  excitement  of  some  election  of  officers. 

The  by-laws  are  exceedingly  technical,  and  too  often  too  technical 
to  meet  the  approval  of  men  of  experience,  on  almost  everything  ex- 
cept as  to  the  payment  of  premiums  or  assessments.  Usually  there  are 
many  times  more  technicalities  in  such  companies  by  way  of  defensive 
matters  than  are  to  be  found  in  the  policies  issued  by  insurance  com- 
panies. But  those  matters  have  nothing  to  do  with  this  case  except  to 
invoke  the  well-known  rule  that,  if  the  by-laws  and  certificate  are  sus- 
ceptible of  two  or  more  constructions,  the  court  must  adopt  that  one 
construction  most  favorable  to  the  insured  and  the  beneficiary.  I  men- 
tion these  matters  because  of  the  defenses  pleaded  under  section  6  of 
article  6  of  the  by-laws,  one  of  which  reads  that  there  shall  be  no  lia- 
bility "'from  any  injury  resulting  from  the  dischai^e  of  firearms  when 
there  is  no  eyewitness  to  the  discharge,  except  the  member  himself." 
There  are  five  or  more  defensive  matters  in  that  section.  In  some 
instances  such  defensive  matters  refer  specifically  to  death ;  but  it  will 
be  observed  that  as  to  the  clause  just  quoted  the  word  "injury"  is 
used,  and  the  word  "death"  is  not  used.  I  am  partially — and  only  par- 
tially— ^inclined  to  believe  that  observing  the  proper  rule  of  construc- 
tion, as  before  stated,  it  means,  in  a  case  of  alleged  liability,  where 
there  is  an  injury  followed  by  death.  But  without  ruling  specifically 
on  the  question,  I  pass  that  by. 

The  burden  of  proof  is  on  the  plaintiff  to  show  that  the  injury  result- 
ing in  a  death  was  accidental.  There  was  no  eyewitness.  The  pre- 
sumption of  the  law  is,  as  gained  from  long  time  experience,  and  the 
belief  existing  in  every  man's  mind,  that  all  persons  of  sound  mind, 
whatever  the  age  may  be,  desire  to  live.  A  person  old  in  years,  fully 
believing  in  a  future  state  of  happiness,  may  truthfully  say  that  he  is 
ready  to  die ;  but  he  will  also  truthfully  say  that  he  does  not  yet  de- 
sire to  die.  That  presumption  stands  as  an  affirmative  fact  in  favor  of 
the  insured,  but  it  is  not  a  conclusive  presumption.    It  is  to  be  weighed 
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in  conjunction  with  all  the  attendant  facts  disclosed.  Most  of  the  facts 
in  this  case  are  not  disputed.  The  plaintiff  and  her  husband  for 
about  six  weeks  had  been  occupying  apartments  in  a  Los  Angeles  ho- 
tel. These,  apartments  fronted  Clay  street  on  the  fifth  floor,  although 
at  the  west  end  of  that  floor  an  opening  was  had  on  another  street  by 
the  name  of  Olive.  The  husband  of  plaintiff  for  a  day  or  two  had  been 
in  a  highly  nervous  mental  condition.  He  had  been  studying  certain 
books  with  reference  to  mental  telepathy,  or  some  kindred  subject,  and 
was  a  full  believer  in  those  teachings.  The  north  end  of  the  apartment 
was  the' kitchen,  then  came  the  family  rooms,  used  as  a  parlor  and  bed- 
room, then  to  the  south  was  a  bathroom,  with  a  window  opening  on  the 
street.  At  about  2  o'clock  in  the  morning,  Mr.  Howes  was  unable 
to  sleep  and  had  a  revolver  in  his  hand.  Some  altercation  occurred, 
he  believing  that  some  person  in  some  mysterious  way  was  seeking  to 
do  him  harm.  He  was  in  fear  of  such  harm  being  brought  about,  and 
rather  than  submit  to  such  harm  he  preferred  death.  He  also  believed 
that  harm  would  be  inflicted  upon  his  wife.  He  said  that  in  order  to 
prevept  these  things  they  would  both  die  together,  and  die  in  advance 
of  such  harm.  His  revolver  was  discharged.  The  plaintiff,  within  a 
few  hours  thereafter,  repeatedly  stated  that  her  husband  had  tried  to 
kill  her.  Such  must  have  been  her  state  of  mind.  Under  pretenses  to 
avoid  him  temporarily,  she  escaped  from  the  rooms  and  did  not  have 
the  courage  to  return  for  the  balance  of  the  night,  but  occupied  a  bed 
with  a  lady  in  other  apartments  on  the  same  floor.  Early  in  the  morn- 
ing officers  were  summoned,  and  she  still  had  apprehension  of  harm 
ajid  warned  the  officers  to  be  on  their  guard.  The  officers  acted  ac- 
cordingly. When  she  escaped  from  her  rooms,  her  husband  locked 
the  doors,  and  they  could  not  be  unlocked  from  the  outside.  He  went 
into  the  bathroom,  not  only  locked  the  door  from  the  inside,  but  secure- 
ly bolted  the  same  by  placing  the  top  of  a  chair  tmder  the  door  knob. 
Within  a  few  minutes  thereafter  he  was  dead.  There  was  no  eye- 
witness. Rooms  across  the  street,  but  on  a  lower  floor,  were  used  as 
billiard  rooms.  The  plaintiff^  says  she  could  see  the  billiard  playing 
froih  her  room.  It  is  possible  that  billiard  players  from  across  the 
street  could  have  looked  into  the  bathroom,  but  this  is  a  mere  surmise. 
All  the  testimony,  including  the  declarations  of  the  plaintiff  immedi- 
ately following,  left  no  doubt  but  that  there  was  no  eyewitness.  There 
is  no  word  of  testimony  to  rebut  such  a  showing,  except  that,  if  there 
had  been  billiard  players  across  the  street,  they  might  have  seen.  I 
repeat  that  this  is  a  mere  surmise  and  is  speculative  to  the  limit.  There 
is  no  word  of  evidence  that  there  were  billiard  players  in  the  room 
across  the  street  at  that  hour  of  the  night  on  the  occasion  in  question. 
Therefore  the  showing  is  that  there  was  no  eyewitness.  The  truth  is, 
beyond  cavil,  that  Mr.  Howes  was  then  insane,  with  delusions  or  illu- 
sions that  he  was  about  to  be  kidnapped  and  subjected  to  physical  harm, 
and  rather  than  submit  thereto  he  preferred  death  for  himself  and  his 
wife.  The  evidence  shows  that  he  and  his  wife  were  each  thoroughly 
devoted  to  the  other.  There  is  no  word  of  estrangement  between 
them.  Each  was  happy  in  the  other's  company,  and  he  preferred  that 
they  should  leave  this  world  and  enter  the  next  in  company  with  each 
other. 
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Something  like  20  years  ago,  most  of  the  insurance  policies  had  a 
provision  that  there  should  be  no  liability  in  case  of  suicide.  The  Su- 
preme Court  of  the  United  States  held  that  such  recital  was  not  de- 
fensive if  the  party  suicided  while  insane.  That  ruling  was  followed  by 
a  change  in  the  recitals  of  many,  if  not  all,  of  the  policies  of  all  of  the 
companies  doing  business  in  this  country,  and  there  was  inserted  a 
clause  that  there  should  be  no  liability  for  suicide  while  sane  or  insane. 
Following  such  a  change  in  the  wording  of  the  policies,  the  courts 
held  that  that  was  a  valid  clause  and  a  complete  defense  in  case  of 
suicide,  sane  or  insane.  That  clause  is  in  the  by-laws  of  this  defend- 
ant in  force  when  Mr.  Howes  became  a  member,  remaining  in  force 
from  that  time  until  the  present.  It  is  incomprehensible  to  me  how 
any  juror  could  find  otherwise  than  that  this  was  a  case  of  suicide. 
I  cannot  understand  how  reasonable  men  can  differ  about  that.  The 
question  is  not  whether  counsel  disagree  about  it,  led  to  such  conclu- 
sions by  a  legitimate  partisanship  in  representing  the  two  sides  of  this 
controversy.  I  in  no  way  impugn  the  actions  or  motives  of  counsel. 
The  question  here  is :  What  would  two  or  more  jurors,  free  from  par- 
tisanship, find  on  these  facts?  The  insured  had  no  business  with  that 
revolver,  and  only  had  it  because  of  his  impaired  intellect.  His  wife 
escaped  from  the  apartment,  did  so  under  great  apprehension.  She 
remained  in  the  adjoining  apartments  for  the  balance  of  the  night,  and 
she  was  afraid  to  re-enter  the  apartment,  but,  when  she  finally  did,  did 
so  with  great  trepidation  and  made  the  most  urgent  appeals  with  the 
most  endearing  and  tender  affection  to  her  husband  to  open  the  door 
and  no  harm  should  be  done  him.  But  he  was  then  dead.  He  went 
into  the  bathroom  in  his  nightdress.  He  went  in  there  on  no  errand 
of  necessity  or  convenience.  His  insane  impulse  drove  him  to  the  bath- 
room. It  was  not  his  voluntary  act.  The  pistol  was  discharged  and  he 
was  dead.  It  is  claimed,  and  with  some  force,  that  the  pistol  was  not 
then  in  good  working  order,  evidence  of  which  is  by  reason  of  the 
fact  that  the  shell  was  not  thrown  from  the  cylinder.  But  that  helps  in 
no  way.  He  could  have  had  that  revolver  in  his  hands  for  but  one 
purpose,  namely,  to  take  his  own  life  to  avoid  his  supposed  abduction, 
and  there  is  no  evidence  whatever  that  any  one  was  seeking  to  do  him 
harm. 

In  these  cases  the  contest  is  unequal.  On  one  side  a  lady  of  limited 
means,  quite  likely,  although  splendidly  represented  by  counsel  of  great 
ability.  On  the  other  side  is  a  company  with  abundant  means  to  ei- 
ther pay  the  loss  or  make  resistance,  represented  by  counsel  of  equal 
ability.  But  such  facts  are  in  no  sense  controlling  and  ought  not  to 
be.  The  question  here  is  one  of  contract ;  both  plaintiff  and  her  hus- 
band on  one  side,  and  the  company  on  the  other,  being  parties  thereto. 
Courts  do  not  make  these  contracts.  The  parties  themselves  enter  into 
the  contractual  relation,  and  it  is  for  the  courts  only  to  construe  the 
contract  and  give  such  contract  effect.  There  is  but  one  thing  for  the 
court 'to  do,  namely,  recognize  this  contractual  defense,  made  to  ap- 
pear by  the  testimony  and  concerning  which  there  is  no  controversy  as 
to  the  material  facts  in  this  case. 

There  will  be  a  verdict  by  the  jury  in  favor  of  the  defendant,  and 
judgment  thereon.  To  all  of  which  plaintiff  excepts,  and  is  given  90 
days  for  bill  of  exceptions. 
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THE  ARPILLAO. 

(District  Court,  S.  D.  New  York.    February  21,  1917.) 

Mo.  45. 

1.  SHippiNa  «s>141(l) — LiABi^Tt  jroB  Loss  of  Caboo — Lxakaob — ^ESxbufixok 

IN  Bius  of  Lading. 

Under  a  bill  of  lading  exempting  tlie  ship  from  liability  for  leal^age, 
it  cannot  be  beld  responsible  for  loss  by  leakage,  unless  it  be  shown  tbat 
there  was  negligence  In  the  loading,  stowing,  or  carriage  of  the  cargo. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  if  493,  497,  4S9.J 

2.  Shipping  €=»132(5) — Liability  fob  Loss  of  Cargo — Leakage. 

Bills  of  lading  for  shipments  of  olive  oil  in  barrels  from  Spanish  ports 
to  New  York,  which  bore  the  signature  of  the  shipper's  agent,  exempted 
the  ship  from  liability  for  breaking  and  leaking,  and  also  contained  a  nota- 
tion, "Some  barrels  leaking."  The  evidence  showed  that  the  barrels  were 
stowed  in  the  usual  and  customary  manner,  but  on  arrival  In  New  York 
some  were  found  to  be  empty  and  others  partially  empty.  Eel^  that 
the  evidence  was  not  sufficient  to  sustain  the  burden  of  proof  resting  on 
the  shipper  to  establish  such  negligence  as  would  deprive  the  ship  of 
the  benefit  of  the  exemption  in  the  bills  of  lading. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  483,  4S4.] 

In  Admiralty.  Suit  by  the  Pompeian  Company  against  the  steam- 
ship Arpillao ;  Jose  Taya  Sons  &  Co.,  claimants.  Decree  for  respond- 
ents. 

Morris  &  Samuel  Meyers,  of  New  York  City,  for  libelant. 
HarringtcMi,  Bigham  &  Englar,  of  New  York  City,  for  claimants. 

MANTON,  District  Judge.  The  libel  filed  in  fliis  litigation  seeks 
to  recover  $10,000  damages  against  the  ship  for  the  loss  of  6,828  gal- 
lons of  olive  oil;  450  barrels  were  shipped  on  April  25,  1916,  from 
the  port  of  Barcelona,  Spain,  and  550  hogsheads  on  April  27,  1916, 
from  the  port  of  Tarragona,  Spain,  to  New  York.  Bills  of  lading 
for  both  shipments  were  delivered  to  the  shipper  and  have  been  re- 
ceived in  evidence.  The  ship  had  a  miscellaneous  cargo,  consisting  of 
rags,  skins,  wines,  and  other  products.  The  vessel  arrived  at  the 
Brooklyn  Terminal,  Pier  5,  Bush's  Dock,  and  there  it  was  found  that 
34  barrels  were  entirely  empty,  and  about  100  barrels  were  partially 
empty,  with  a  loss  of  about  2,200  gallons  of  the  Barcelona  shipment 
and  4,440  gallons  of  the  Tarragona  shipment. 

The  libelant's  witness,  Hurwitz,  swore  that  he  saw  the  shipment 
loaded ;  then  a  few  barrels  were  found  to  be  leaking,  but  these  were 
recoopered,  their  staves  were  tightened,  and  they  were  put  in  first- 
class  condition.  The  captain  says  that  the  barrels  of  the  Barcelona 
shipment  were  leaking  when  loaded,  and  this  fact  was  noted  on  the 
bill  of  lading.  His  first  and  second  officer  gave  similar  testimony, 
testifying  that  the  Tarragona  shipment  was  leaking.  Hurwita  says 
that  he  remained  at  Barcelona  for  about  a  day  and  a  half  attending 
to  other  business,  and  then  went  to  Tarragona  to  look  over  the  bar- 
rels there,  and  found  them  in  apparently  good  condition.    He  said  he 

4s>For  oUier  cases  see  Bam«  topic  &  KET>NUMBBR  in  aU  Key-Kumbered  Digest*  ft  Indexes 
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left  his  coopers  at  Tarragona  and  Barcelona  for  the  purpose  of  ex- 
amining and  repairing  the  barrels  when  they  were  loaded.  It  appears, 
therefore,  that  the  libelant  has  no  direct  evidence,  except  that  of  Hur- 
witz,  showing  the  condition  of  the  barrels  after  the  coopering  and 
when  actually  loaded  upon  the  ship,  for  the  reason  that  we  have  not 
the  testimony  of  the  coopers. 

Andrea  Rosa  was  the  libelant's  shipping  agent  at  Barcelona,  and  his 
signature  appears  on  the  bill  of  lading  from  that  port.  It  contains 
the  indorsement,  in  Spanish,  "Not  responsible  for  breaking,  leaking; 
some  barrels  leaking."  Mr.  Rosa's  testimony  was  not  taken,  and  there 
can  be  no  conflict  of  the  claim  of  the  claimant  that  this  indorsement 
was  written  on  the  bill  of  lading  at  the  time  of  shipment.  In  view 
of  the  testimony  of  the  crew  of  the  ship,  the  notation  made  on  the 
bill  of  lading,  and  the  fact  that  there  was  a  leakage,  I  am  forced  to 
the  conclusion  that  the  barrels  were  shipped  with  "some  barrels  leak- 
ing. 

[1,  2]  The  bill  of  lading,  containing  a  clause  exempting  the  ship 
from  liability  for  leakage,  the  ship  cannot  be  held  responsible,  unless 
it  be  shown  that  there  was  negligence  in  the  loading,  stowing,  and  the 
carriage  of  the  cargo  from  Spain  to  the  Brooklyn  pier.  Konigin 
Louise,  185  Fed.  478,  107  C.  C.  A.  578;  Lennox  (D.  C.)  90  Fed.  308; 
Good  Hope,  197  Fed.  149,  116  C.  C.  A.  573;  Sao  Paulo,  207  Fed. 
51,  124  C.  C.  A.  611;  Doheer  v.  Houston,  128  Fed.  594,  64  C.  C.  A. 
102.  The  Harter  Act  (27  Stat.  445,  Comp.  Stat.  1913,  §  8029)  pro- 
viding : 

"Section  1.  That  It  shall  not  be  lawful  for  the  manager,  agent,  master,  or 
owner  of  any  vessel  transporting  merchandise  or  property  from  or  between 
ports  of  the  United  States  and  foreign  ports,  to  Itisert  In  any  bill  of  lading 
or  shipping  document,  any  clanse,  covenant,  or  agreement  whereby  It,  he,  or 
they  shall  be  relieved  from  liability  for  loss  or  damage  arising  from  negli- 
gence, fault,  or  failure  In  proper  loading,  stowage,  custody,  care,  or  proper 
delivery  of  any  and  all  lawful  merchandise  or  property  committed  to  its  or 
their  charge.  Any  and  all  words  or  clauses  of  8U(Ji  import  inserted  In  bills 
of  lading  or  shipping  receipts  shall  be  null  and  void  and  of  no  effect" 

— ^is  not  of  assistance  to  the  libelant  here,  for  the  claimant  does  not 
seek  to  be  excused  for  any  of  the  reasons  which  are  stated  in  the  act ; 
but  the  claimant  seeks  to  be  excused  by  reason  of  the  provision  which 
exonerates  it  from  obligation  where  there  is  breakage  or  leakage.  It 
claims  that,  under  the  facts  disclosed  by  this  testimony,  there  was  a 
leakage  at  the  time  the  cargo  was  accepted,  and  that  it  was  accepted 
with  the  notation  that  there  were  leaking  barrels,  and  this  damage  was 
due  to  a  condition  not  caused  by  negligence  in  loading  or  stowage. 
The  libelant  rests  its  case  upon  the  testimony  of  Hurwitz,  which  was 
taken  by  deposition,  and  which  would  indicate  that  there  was  no  leak- 
ing of  the  barrels  at  the  time  of  shipment,  and  it  claims  that  the  bar- 
rels were  not  properly  stowed,  and  that  this  fact  was  ascertained  at 
the  time  the  cargo  was  being  removed  from  the  ship,  and  claim  of 
damage  to  the  cai^o  is  demonstrated  by  photographs  offered  in  evi- 
dence which  indicate  a  breakage  of  the  barrels  at  the  bilges. 

Considerable  testimony  was  received  as  to  the  proper  method  of 
loading  cargoes  of  this  character.    The  usual  and  customary  method 
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seems  to  be  to  load  one  barrel  on  top  of  four  barrels,  or  bilge  and  cant- 
line.  With  this  method,  the  barrels  should  be  tiered  six  or  seven 
high,  and  then  a  supporting  platform  built  above,  which  would  relieve 
the  pressure  of  other  tiers  of  barrels  placed  on  top.  The  evidence  in- 
dicates that  this  method  of  stowing  was  followed  by  the  ship.  Chocks 
were  used  to  guard  against  the  oscillation  or  rolling  of  the  ship,  and 
to  keep  the  barrels  reasonably  safe  in  position.  Some  claim  is  ad- 
vanced that  the  material  of  which  tfie  chocks  were  made  was  not 
proper  wood,  but  there  is  no  evidence  upon  which  I  can  base  a  find- 
ing that  the  claimant  was  negligent  in  this  respect. 

If  the  barrels  were  leaking,  and  some  of  them  became  empty  there- 
by, it  might  well  be  that  the  empty  barrels  did  not  support  the  weight 
of  the  upper  barrels,  and  thus  caused  a  break  of  the  staves,  and  ex- 
plain the  condition  of  some  of  the  barrels  as  shown  by  the  photo- 
graphs and  as  narrated  in  the  testimony.  It  was  upon  this  theory 
that  the  ship  was  relieved  from  liability  in  Konigin  Louise,  185  Fed. 
478,  107  C.  C.  A.  578  (Second  Circuit).  In  this  case  the  libel  was  to 
recover  the  leaked-out  portion  of  a  consignment  of  barrels  of  com- 
mercial olive  oil  shipped  from  Smyrna  to  New  York,  and  a  portion 
of  the  freight  covering  the  same.  The  bill  of  lading  provided  that  the 
owner  was  not  responsible  for  breakage,  leakage,  land  damage,  or  oth- 
er injury  resulting  from  the  natural  condition  of  the  goods  shipped 
or  other  deficiency  of  packing  not  externally  recognizable.  There  was 
stamped  across  the  bill  of  lading  the  indorsement,  "Not  accountable 
for  leakage  or  breakage."    The  Circuit  Court  of  Appeals  there  said : 

"That  clause  prevails  over  the  one  referring  to  leakage  and  breakage'  In 
the  printed  form,  and  makes  Doheer  v.  Houston  Inapplicable.  We  have  then 
a  case  where  all  that  appears  is  that  the  leakage  and  breakage  is  greatly  in 
excess  of  the  ordinary  percentage." 

And  further: 

"The  Patria,  132  Fed.  972,  68  O.  O.  A.  397,  we  cannot  find  that  there  was 
negligence  of  the  ship,  which  would  deprive  It  of  the  benefit  of  the  exception 
as  to  'loss  or  damage  from  heat.' " 

Under  the-  circumstances  disclosed  by  this  evidence,  the  burden  of 
proof  is  upon  the  libelant  to  establish  negligence  on  the  part  of  the 
ship  in  stowing.  This  it  has  failed  to  do.  The  stevedores  who  un- 
loaded the  ship  and  the  crew  contributed  forceful  evidence,  which  I 
must  accept  as  disclosing  the  facts  herein.  The  testimony  of  survey- 
ors and  other  men,  who  saw  the  cargo  while  it  was  in  the  process  of 
unloading,  I  do  not  deem  of  sufficient  weight  to  overcome  the  testi- 
mony offered  by  the  shipowners,  particularly  in  view  of  what  I  must 
find  to  be  the  fact  that  the  barrels  were  leaking  at  tlie  time  the  cargo 
was  shipped. 

In  Isaac  Reed  (D.  C.)  82  Fed.  566,  the  court  said: 

"Under  the  Contract  in  this  case  the  carrier  was  only  required  to  exercise 
reasonable  and  customary  skill  in  stowing  the  cargo,  as  contradistinguished 
from  unusual  or  extraordinary  care ;  and  the  fact  that  a  portion  of  the  cargo 
got  'adrift'  and  was  damaged,  while  the  ship  was  laboring  and  straining 
during  a  heavy  gale,  is  not  suBldent  to  show  improper  stowage,  as  against  the 
positive  testimony  of  a  competent  witness  that  the  cargo  was  stowed  with 
reasonable  or  customary  care."     ■ 
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It  mi^t  well  be  that,  in  the  rough  weather  encountered  on  May 
3d  and  4th,  these  barrels,  emptied  by  leakage,  gave  way  because  they 
had  been  weakened  by  the  loss  of  their  contents.  The  partial  collapse 
of  the  barrels  would  be  explained  by  the  natural  breaking  and  pres- 
sure of  the  cargo. 

I  will  therefore  grant  a  decree  dismissing  the  libel. 


THE  BIART  P.  RIBUL  et  aL 

(District  Court,  D.  Maryland.    March  19,  1917.) 

CoLUBiOK  «=»71(1) — Tow  Cbossihq  Bows  or  Anchobbd  Vessel  Weiohino 

ANCHOB — ^MUTTJAl,  FAU1.T8. 

A  tug  with  a  car  float  In  tow  on  a  bawser  crossed  so  close  to  the  bows 
of  a  steamship  on  anchorage  grounds,  then  engaged  In  weighing  anchor, 
that  tbe  forward  movement  of  the  ship  Incident  to  that  process  brought 
the  anchor,  before  It  had  been  raised  clear  of  the  water,  in  contact  with 
the  float,  driving  one  of  the  flukes  through  the  side  of  the  ship  and 
causing  a  leak  which  damaged  the  cargo.  Beld,  that  the  tug  should  have 
had  In  mind  the  possibility  that  the  anchored  Ship  might  be  getting 
under  way,  and  was  in  fault  for  passing  unnecessarily  close;  that  the 
ship  was  also  in  fault  for  not  observing  the  nearness  of  the  tow,  and 
suspending  operations  until  it  had  passed. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  {  101.] 

In  Admiralty.  Suit  for  collision  by  Ezequiel  Echevarria,  master  of 
the  steamship  Begona  II,  against  the  tug  Mary  P.  Riehl  and  car  float 
I.   Decree  for  libelant  against  the  tug  for  half  damages. 

R.  E.  Lee  Marshall,  of  Baltimore,  Md.,  for  libelant 
George  Forbes,  of  Baltimore,  Md.,  for  respondents. 

ROSE,  District  Judge.  Tl^e  weather  conditions  in  the  harbor  of 
Baltimore  on  the  afternoon  of  the  16th  of  last  August  were  those 
of  a  typical  summer  day.  It  was  clear,  there  was  scarcely  any  wind, 
and  what  there  was  came  from  the  south.  The  witnesses  differ  as  to 
whether  it  was  a  little  to  the  east  or  a  little  to  the  west  of  the  true 
meridian.  At  about  2  o'clock  the  tide  was  near  the  end  of  its  ebb.  On 
that  morning  the  Spanish  steamship  Begona  II  had  completed  loading 
a  cargo  of  113,000  bushels  of  wheat  and  had  been  brought  down  by  a 
tug  to  the  anchorage  grounds  off  the  old  Quarantine  Station  to  await 
her  pilot,  master,  and  the  last  of  her  crew.  These  had  come  aboard, 
and  about  2  o'clock  she  began  to  weigh  anchor  to  start  on  her  voyage 
across  the  Atlantic.  After  the  anchor  had  broken  ground,  but  before 
it  had  been  raised  dear  of  the  water,  there  was  a  collision  between  it 
and  the  car  float  I,  then  in  tow  of  the  tug  Mary  P.  Riehl.  The  steam- 
ship says  that  the  blow  drove  one  of  the  flukes  of  the  anchor  through 
her  side.  The  damage  to  the  ship  itself  was  slight,  but  through  the  hole 
which  it  claims  was  thus  made  water  came  into  the  cargo  and  much  loss 
followed.  What  would  otherwise  have  been  a  trivial  accident  has  thus 
become  a  matter  of  large  pecuniary  importance. 

With  the  exception  of  the  inevitable  variations  in  the  estimates  of 
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distances  and  like  matters,  the  only  question  of  fact  of  real  importance 
in  controversy  is  whether  the  ship's  engines  had  been  started  up  before 
the  collision  took  place.  There  are  a  number  of  persons  who  say  they 
saw  the  water  put  in  motion  by  her  propeller  betore  the  float  touched 
her  anchor.  The  advocate  for  the  tug  and  float  says  that  the  failure  of 
the  steamship  to  offer  its  engine  room  log  raises  the  presumption  that 
it  contains  entries  which  will  be  damaging  to  the  ship.  As  the  time  of 
the  collision  is  not  fixed  to  the  minute,  and  it  is  certain  that  the  ship's 
engines  could  not  have  been  in  motion  for  more  than  a  minute  or  two 
before  the  collision,  and  as  there  is  no  question  that  they  were  started 
up  immediately  after,  it  is  highly  improbable  that  any  entries  in  the  en- 
gine room  log  would  throw  any  light  upon  the  point  at  issue. 

The  testimony  of  such  of  the  ship's  company  as  were  examined  was 
taken  three  days  after  the  accident.  She  sailed  shortly  thereafter. 
Under  such  circumstances  it  would  be  unsafe  to  attach  any  importance 
to  the  nonproduction  of  the  engine  room  record.  I  saw  and  heard  the 
witnesses  who  say  that  before  the  collision  they  saw  the  water  moving 
from  the  ship's  propeller,  but  I  am  persuaded  that  they  have  confused 
their  recollection  of  what  they  did  see  after  the  float  struck  the  steam- 
ship's anchor  with  what  they  supposed  happened  before.  The  pilot  on 
the  bridge  of  the  steamship  impressed  me  most  favorably.  He  gave  no 
order  to  start  up  the  engines  before  the  accident,  and  knew  of  none 
having  been  given.  It  was  physically  possible  to  start  them  without 
his  knowledge,  but  it  was  unlikely  that  any  such  thing  should  have 
been  done.  Other  facts  in  evidence  sufficiently  explain  how  the  ships 
came  together. 

The  tug  with  the  car  float  in  tow  was  bound  from  the  Pennsylvania 
Railroad  slip  at  Canton  to  Raisin's  Wharf  in  Anne  Arimdel  county. 
Its  course  carried  it  across  the  bow  of  the  steamship.  At  the  time  the 
tug  passed  the  steamship's  anchor  had  not  as  yet  broken  ground,  for 
the  anchor  chain  was  still  across  the  bow  of  the  vessel ;  the  starboard 
anchor  being  off  the  port  bow.  The  tug  was  moving  at  the  rate  of  about 
3  to  SVz  miles  per  hour.  The  car  float  was  about  240  feet  long,  and 
there  was  some  40  feet  of  hawser  between  the  tug  and  the  float.  Not 
more  than  a  minute  could  possibly  have  elapsed  from  the  time  the 
tug  came  abreast  of  the  bow  of  the  steamship  and  the  collision.  There 
was  no  perceptible  change  of  course  in  either  the  tug  or  its  tow.  The 
latter  was  not  being  towed  directly  astern  of  the  former,  but  somewhat 
to  the  starboard.  If  the  ship  had  remained  stationary,  the  float  should 
have  passed  it  with  a  clearance  20  feet  greater  than  that  of  the  tug. 
Allowing  for  the  possibility  of  the  effect  of  slight  and  unintentional  va- 
riations of  the  tug's  helm,  or  for  sagging  or  swaying  on  the  part  of  the 
more  or  less  unwieldly  float,  the  accident  could  not  have  happened, 
had  not  the  steamship  moved  forward  between  the  time  'at  which  the 
tug  passed  it  and  Uie  float  struck  its  anchor.  That  movement  must 
have  taken  place. 

What  caused  it  is  easy  enough  to  understand.  The  steamship  had 
been  anchored  with  15  or  16  fathoms  of  chain.  The  testimony  seems 
to  show  that  the  anchor  did  not  break  out  of  the  ground  until  the 
bow  of  the  steamship  had  gotten  almost,  if  not  quite,  up  to, it.  The 
ship  was  anchored  in  about  35  feet  of  water.    AUowmg  for  the  length 
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of  the  anchor  itself,  the  ship  must  have  moved  60  feet  or  morfe  for- 
ward before  the  anchor  came  away.  The  momentum  thus  acquired 
would  cany  the  ship  forward,  even  after  the  anchor  was  free.  Such 
a  movement,  however,  could  not  have  been  rapid ;  no  great  distance 
could  have  been  covered  in  the  at  most  not  more  than  a  minute  which 
elapsed  between  the  passage  of  the  tug  and  the  collision.  It  could  not 
in  that  time  have  covered  anything  like  200  feet,  which  the  master  of 
the  tug  says  was  between  his  course  and  the  bow  of  the  steamship.  In- 
deed, even  if  the  ship's  enghies  had  been  then  started,  it  is  not  probable 
that  it  could  in  that  brief  time  have  gathered  suificient  headway  to  ac- 
complish the  feat.  It  follows  that  the  tug  must  have  passed  much  clos- 
er to  the  ship  than  its  master  now  thinks  it  did.  The  accident  happened 
because  the  tug  passed  so  close  to  the  bow  of  a  vessel  engaged  in  weigh- 
ing its  anchor  that  the  forward  movement  of  the  ship  incident  to  ihat 
process  brought  its  anchor  into  contact  with  the  float.  The  stem  of  the 
ship  did  not  strike  the  float,  because,  although  it  was  the  ship's  star- 
board anchor  which  was  down,  that  anchor,  just  before  it  broke  ground, 
was  off  the  port  bow.  As  the  strain  upon  the  anchor  chain  became 
greater,  the  ship's  bow  was  necessarily  thrown  to  port,  and  the  blow  of 
the  float  was  a  glancing  one. 

The  ship  was  on  anchorage  grounds.  Vessels  crossing  them  must 
have  in  mind  the  possibiUty  that  an  anchored  ship  may  at  any  time  get 
under  way.  They  must  not  unnecessarily  pass  so  close  as  to  embarrass 
such  process,  or  make  it  difficult  or  dangerous.  The  Aller,  73  Fed. 
875,  20  C.  C.  A.  79 ;  Britain  Steamship  Co.  v,  J.  B.  King  Transportation 
Co.,  131  Fed.  62,  65  C.  C.  A.  300. 

It  is  true  that  the  master  of  the  tug  claims  not  to  have  seen  anything 
to  indicate  that  the  ship  was  moving;  but  it  is  a  part  of  his  own 
case  that  the  ship  had,  by  the  time  he  crossed  its  bow,  moved  forward 
at  least  60  feet.  It  was  his  business  to  have  noticed  that  motion,  if 
he  did  not.  On  the  other  hand,  the  sjhip  was  anchored  in  waters 
acrofs  which  passage  was  frequent.  It  was  bound  to  pay  some  atten- 
tion to  the  movements  of  vessels  in  its  vicinity.  When  from  its  deck 
it  became  evident,  or  with  proper  attention  should  have  become  evi- 
dent, that  the  tug  and  its  tow  were  moving  on  a  course  which  would 
bring  them  across  the  ship's  bow,  and  very  close  at  that,  the  pull  on 
tfie  anchor  chain  should  have  been  suspended,  more  chain  paid  out,  and, 
if  necessary,  the  ship's  engines  moved  astern. 

Both  are  to  blame,  and  they  must  share  the  penalty. 
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THE  SAN  JUAN. 

(District  Court,  S.  D.  New  York.     February  10,  1917.) 

Seauen  ^=a4 — Accommodations— CoNSTKTTCnoN  of  Seamen's  Act. 

In  Seamen's  Act  March  4,  1915,  c.  153,  S  Q.  38  Stat.  1165,  amending 
Act  March  3,  1897,  c  389,  J  2,  29  Stat  688,  and  requiring  certain  spac« 
and  accommodations  for  the  crew  to  be  provided  on  "all  merchant  ves 
sels  of  the  United  States  the  construction  of  which  shall  be  begun  after 
the  passage  of  this  act,"  the  words  "after  the  passage  of  this  act"  refer 
to  the  act  of  1915  and  not  to  the  act  of  1897,  and  the  provlslona  are  not 
retroactive,  and  do  not  apply  to  -a  vessel  built  between  1807  and  1915. 

Petition  of  the  New  York  &  Porto  Rico  Steamship  Company,  owner 
of  the  Steamship  San  Juan,  for  a  writ  of  mandamus.    Writ  granted. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City,  for  peti- 
tioner. 

H.  Snowden  Marshall,  U.  S.  Atty.,  and  John  A.  Hunter,  Asst.  U.  S. 
Atty.,  both  of  New  York  City,  for  respondent. 

MANTON,  District  Judge.  If  it  were  not  for  the  opinion  of  the 
Attorney  General  of  the  United  States,  dated  July  26,  1916,  I  should 
have  no  hesitancy  in  granting  this  application. 

It  appears  by  the  petition  that  the  local  inspectors  of  steam  vessels 
refused  to  grant  a  certificate  in  inspection  and  approval  to  the  San 
Juan,  which  is  about  ready  to  sail  from  this  port,  on  the  sole  ground 
that  the  said  steamship  fails  to  conform  to  section"  6  of  the  act  of 
Congress  of  March  4,  1915  (38  Stat.  1164),  known  as  the  Seamen's 
Act.    Their  reasons  are  as  follows: 

(a)  Insufficient  cubic  space  In  firemen's  sleeping  quarters  forward,  (b) 
Berths  In  tiers  of  three  instead  of  two.  (c)  Insufficient  wash  basins  and 
slnlo.  (d)  No  shQwer  baths  or  hot  and  cold  water  supply,  (e)  No  sultabla 
compartment  for  hospltaL 

Section  6  of  said  act  provides  in  part  as  follows: 

"Sec.  6.  That  section  2  of  the  act  entitled  'An  act  to  amend  the  laws  re- 
lating to  navigation,'  approved  March  third,  eighteen  hundred  and  ninety- 
seven,  be,  and  Is  hereby,  amended  to  read  as  follows: 

"  'Sec  2.  That  on  all  merchant  vessels  of  the  United  States  the  construes 
tlon  of  which  diall  be  begun  after  the  passage  of  this  act,  except  yachts, 
pilot  boats,  or  vessels  of  less  than  one  hundred  tons  register,  every  place  ap- 
propriated to  the  crew  of  the  vessel  shall  have  a  space  of  not  less  than  one 
hundred  and  twenty  cubic  feet,  and  not  less  than  sixteen  square  feet,  meas- 
ured on  the  floor  or  deck  of  that  place,  for  each  seaman  or  apprentice  lodged 
therein,  and  each  seaman  shall  have  a  separate  berth  and  not  more  than 
one  berth  shall  be  placed  one  above  another;  such  place  or  lodging  shall  be 
securely  constructed,  properly  lighted,  drained,  heated,  and  ventilated,  prop- 
erly protected  from  weather  and  sea,  and,  as  far  as  practicable  properly 
shut  off  and  protected  from  the  effluvium  of  cargo  or  bilge  water.  And  ev- 
ery such  crew  space  shall  be  kept  free  from  goods  or  stores  not  being  the 
personal  property  of  the  crew  occupying  said  place  In  use  during  the  voyage. 

"  "That  In  addition  to  the  space  allotment  for  lodgings  hereinbefore  pro- 
vided, on  aU  merchant  vessels  of  the  United  States  which  In  the  ordinary 
course  of  their  trade  make  voyages  of  more  than  three  days'  duration  be- 
tween ports,  and  which  carry  a  crew  of  twelve  or  more  seamen,  there  shall 
be  constructed  a  compartment,  suitably  separated   from   other  spaces,   for 
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boBpital  parposes,  and  sach  compartment  Bball  have  at  least  one  bunk  for 
every  twelve  seamen,  (Kmstituting  her  crew,  provided  that  not  more  than 
six  bonks  shall  be  required  in  any  case.    •    •    • 

"'AH  merchant  vessels  of  the  United  States,  the  construction  of  which, 
shall  be  begun  after  the  passage  of  this  act  having  more  than  ten  men  on 
deck  must  have  at  least  one  light,  clean,  and  properly  ventilated  washing 
place.  There  shall  be  provided  at  least  one  washing  outfit  for  every  two 
men  of  the  watch.  The  washing  place  shall  be  properly  heated.  A  sep- 
arate washing  place  shall  be  provided  for  the  flreroom  and  engineroom  men, 
if  their  number  exceed  ten,  which  diall  be  large  enough  to  accommodate  at 
least  one-sixth  of  them  at  the  same  time,  and  have  hot  and  cold  water  sup- 
ply and  a  sufficient  nnmber  of  wash  basins,  sinks,  and  shower  baths.' " 

It  will  be  noted  that  the  words  of  section  2  of  this  act  read  "which 
shall  be  begtm,"  and  must  denote  futurity.  Do  the  words  "after  the 
passage  of  this  act"  refer  to  the  act  of  March  4,  1915,  or  refer  back 
to  the  act  of  March  3,  1897?  The  act  of  March  4,  1915,  amends  the 
act  of  1897.  The  ship  in  question  was  built  in  1900,  and  if  the  act 
of  March  4,  1915,  refers  back  to  the  act  of  1897,  then  the  San  Juan 
must  meet  tiie  requirements  of  the  act  of  1915,  and  the  local  inspec- 
tors are  correct  in  refusing  the  certificate. 

The  question  whether  section  20  of  this  act  is  retroactive  was  re- 
cently presented  for  decision  before  Judge  Hazel.  In  re  Tonawanda 
(D.  C.)  234  Fed.  198.  It  was  held  a  provision  of  the  Seamen's  Act 
abolishing  the  fellow  servant  doctrine  was  not  retroactive,  and  there- 
fore no  aid  for  a  recovery  for  personal  injuries  sustained  prior  to  the 
effective  date  of  the  Seamen's  Act.  Uniformly  the  federal  and  state 
courts  are  slow  to  incorporate  words  into  the  statute  which  will  per- 
mit of  a  retroactive  intention.  White  v.  U.  S.,  191  U.  S.  545,  24  Sup. 
Ct.  171,  48  L.  Ed.  295. 

In  the  Twenty  Per  Cent.  Cases,  20  Wall.  179,  22  L.  Ed.  339,  Judge 
Clifford  said : 

••Courts  of  justice  agree  that  no  statute,  however  positive  in  its  terms, 
is  to  be  construed  as  designed  to  interfere  with  existing  contracts,  rights  of 
action,  or  with  vested  rights,  unless  the  intention  that  it  shall  so  operate 
is  expressly  declared  or  is  to  be  necessarily  implied,  and  pursuant  to  that 
rale  courts  wlU  apply  new  statutes  only  to  future  cases,  unless  there  is 
sranetbing  in  the  nature. of  the  case  or  in  the  language  of  the  new  provision 
which  shows  that  they  were  Intended  to  have  a  retroactive  operation.  Even 
though  the  words  of  a  statute  are  broad  enough  In  their  literal  extent  to 
.comprehend  existing  cases,  they  must  yet  be  construed  as  applicable  only  to 
cases  that  may  hereafter  arise,  unless  the  language  employed  expresses  a 
contrary  Intention  in  unequivocal  terms." 

Another  sound  statement  that  may  well  be  adhered  to  in  the  inter- 
pretation of  statutes  is  found  in  Endlich  on  Interpretation  of  Stat- 
utes, §§  271,  272,  where  it  is  said: 

"Indeed,  the  rule  to  be  derived  from  the  comimrison  of  a  vast  number  of 
Judicial  utterances  upon  this  subject  seems  to  be  that,  even  in  the  absence 
of  constitutional  obstacles  to  retroaction,  a  construction  giving  to  a  statute 
a  prospective  (deration  is  always  to  be  preferred,  unless  a  purpose  to  give 
it  a  retrospective  force  is  expressed  by  clear  and  positive  command,  or  to  be 
inferred  by  necessary,  unequivocal,  and  unavoidable  Implication  from  the 
words  of  the  statutes  taken  by  themselves  and  In  the  connection  with  the 
subject-matter,  and  the  occasion  of  the  enactment,  admitting  of  no  reason- 
able doubt,  but  precluding  all  question  as  to  such  intuition.  •  •  •  Even 
where  there  is  that  In  the  statute  which  would  seem  upon  other  principles 
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of  Interpretation,  to  require  a  retrospective  construction,  the  presamtttlon 
against  the  same,  In  the  absence  of  an  Intention  otherwise  demonstrable  to 
give  the  statute  such  an  effect,  will  overcome  the  inflaence  of  such  rules." 

Section  18  of  the  act  of  March  4,  1915,  provides  that  this  act  shall 
take  effect  as  to  all  vessels  of  the  United  States  eight  months  after 
its  passage.  The  opinion  of  the  Attorney  General  concludes  with 
the  statement  that: 

"In  my  opinion,  therefore,  the  words  this  act'  shall  be  construed  to  refer 
to  the  act  of  March  3,  18&7,  the  necessary  effect  of  which  will  be  to  make 
the  space  requirements  of  the  law  apply  to  all  vessels  constructed  after  the 
passage  of  that  act." 

If  the  reasoning  of  the  Attorney  General  as  expressed  in  his  opinion 
be  correct,  then  ships  built  prior  to  the  act  of  1897,  which  are  now  in 
use,  need  not  comply  with  the  requirements  of  the  1915  act,  but  all 
ships  built  between  1897  and  1915  must  comply  with  the  1915  act,  as 
must  ships  built  after  1915. 

There  is  no  doubt  of  the  htunane  provisions  of  this  act  for  the  health 
and  comfort  of  the  seamen,  but  in  construing  this  statute  the  court 
must  look  to  the  language  and  phraseology  employed.  I  do  not  think 
that  "this  act,"  as  referred  to  in  the  1915  act,  denotes  an)rthing  but 
futurity;  to  give  it  any  such  meaning  as  contended  for  here  by  the 
government  would  make  it  retroactive. 

Therefore  the  petitioner  is  not  obligated  to  make  the  changes  in 
the  San  Juan  as  required  by  the  local  inspectors  of  steam  vessels,  and 
a  writ  of  mandamus  will  issue. 


In  re  DIALOGUE. 

(District  Court,  D.  New  Jersey.    September  22,  1916.) 

Bakkbuftct  «s9283(4)— JCBiSDicTion  of  Gocbt — Cohbbnt. 

Where  the  wife  of  the  bankrupt  consented  to  the  sale  of  the  property, 
and  released  her  inchoate  dower  Interest  for  a  i>ercentage  of  the  sale 
price,  knowing  that  the  proceeds  of  the  sale  would  come  Into  the  posses- 
sion of  the  trustee  and  that  the  agreement  would  have  to  be  approved  by 
the  bankruptcy  court,  and  her  attorney  was  present  when  the  agreement 
was  approved  and  made  no  objection  thereto,  though  he  later  testified 
that  he  was  present  only  as  attorney  for  the  bankrupt,  the  wife  consented 
that  the  bankruptcy  court  should  have  Jurisdiction  to  determine  the 
amount  to  which  she  was  entitled  under  the  agreement,  if  such  consent 
was  necessary  to  give  the  court  jurisdiction  under  Bankr.  Act  July  1, 
1S98,  c.  541,  i  23b,  30  Stat.  552  (Comp.  St.  1916,  §  9607). 
[Ed.  Note. — For  other  cases,  see  Bank^ptcy,  Cent  Dig.  S  411.] 

Bankbuptct  «=»293(1) — ^Jubisdiction  of  Coubt — Disposition  of  Pbopek- 
TY — Dower  of  Bankbuw's  Wife. 

Where  the  wife  of  a  bankrupt  agreed  to  release  her  inchoate  dower  in- 
terest in  the  property  for  a  consideration  and  executed  a  conveyance  to 
the  trustees,  the  bankruptcy  court  had  jurisdiction  to  determine  the 
amount  to  which  she  was  entitled  under  the  agreement  under  Bankr.  Act, 
{  2(7)  (Comp.  St.  1916,  f  9586),  giving  the  court  summai?  jurisdiction  to 
cause  the  estates  of  bankrupts  to  be  collected,  reduced  to  money,  and  dis- 
tributed, and  to  determine  controversies  in  relation  thereto,  since  the  pro- 
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oeeds  of  the  sale  of  the  bankrapt's  projfierty  by  th«  trustees  from  wbldi 
the  payment  was  to  be  made  was  In  the  possesslcm  of  the  court. 

[Ed.  Mote. — ^For  other  cases,  see  Bankrui>tcy,  Cent  Dig.  {  411.] 

In  Bankruptcy.  In  the  matter  of  John  H.  Dialogue,  trading  as  John 
H.  Dialogue  &  Son,  bankrupt.  On  petition  by  Sarah  G.  EHalogue  to 
review  an  order  of  the  referee  overruling  petitioner's  exceptions  to 
the  jurisdiction  of  the  court  to  determine  the  amount  to  which  petition- 
er was  entitled  under  her  agreement  with  the  trustee  for  the  release  of 
her  inchoate  right  of  dower.  Petition  to  review  dismissed,  and  or- 
der of  the  referee  affirmed. 

See,  also,  215  Fed.  462, 

Wilson  &  Carr,  of  Camden,  N.  J.,  for  trustee  in  bankruptcy. 
French  &  Richards,  of  Camden,  N.  J.,  for  respondent. 

DAVIS,  District  Judge.  The  trustee  in  bankruptcy' and  respond- 
ent, wife  of  the  bankrupt,  entered  into  an  agreement  by  the  terms  of 
which  the  respondent  was  to  receive  a  certain  percentage  of  the  as- 
sets of  her  husband's  estate  in  bankruptcy  in  lieu  of  her  inchoate  right 
of  dower.  The  amount  the  respondent  was  to  receive  was  not  in  any 
event  to  be  less  than  $1X)00.  The  trustee  sold  the  property  of  the 
bankrupt  estate  and  presented  a  check  to  the  attorneys  of  the  respond- 
ent for  $1,229.68,  the  amount  he  found  to  be  due  her  under  the  agree- 
ment. This  amount  was  unsatisfactory  to  the  respondent,  who  appar- 
ently differed  with  the  trustee  in  bankruptcy  in  the  interpretation  of 
the  agreement  She  accordingly  refused  to  accept  the  check,  and  the 
trustee  filed  a  petition  with  the  referee  in  bankruptcy,  praying,  inter 
alia,  that  "the  court  fix  and  determine  the  amount  due  the  said  Sarah 
G.  Dialogue  (respondent)  under  the  said  agreement."  To  this  petition 
the  respondent  filed  special  answer,  denying  the  jurisdiction  of  the 
court  to  grant  the  relief  prayed  for,  and  prayed  that  the  petition  of 
the  trustee  be  dismissed. 

The  referee  filed  a  memorandum  sustaining  the  jurisdiction  of  the 
court  and  entered  an  order  directing  the  respondent  to  answer  the  peti- 
tion of  the  trustee  within  10  days  after  service  upon  her  of  a  copy  of 
said  order.  The  respondent  filed  her  petition  in  this  court  for  re- 
view of  the  order  made  by  the  referee.  Eight  errors  were  assigned 
by  the  respondent,  none  of  which  were  discussed  in  the  brief  of  the 
respondent  and  none  were  argued  orally,  except  those  which  relate 
to  the  jurisdiction  of  the  court,  and  counsel  for  respondent  stated  at 
the  argument  that  the  question  of  jurisdiction  was  the  sole  question 
to  be  determined  by  the  review. 

It  is  urged  that  section  23b  of  the  Bankruptcy  Act  is  applicable  to 
this  cause,  which  provides  as  follows: 

"Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  In  the  courts 
where  the  bankrupt,  whose  estate  is  being  administered  by  such  trustee,  might 
have  brought  or  prosecuted  them  if  proceedings  In  bankruptcy  had  not  been 
instituted,  unless  by  consent  of  the  proposed  defendant,  except  suits  for  the 
recovery  of  property  uuder  section  60,  subdivision  b,  section  07,  subdivision  e, 
and  section  70,  sabdivlMon  e." 
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Under  this  section  the  bankruptcy  court,  it  is  contended,  does  not 
have  jurisdiction  of  the  ca,se  at  bar,  and  cannot  acquire  it  except  by 
the  consent  of  the  respondent,  or  unless  the  controversy  comes  within 
one  of  the  exceptions.  It  is  admitted  by  both  sides  that  it  does  not. 
The  referee  held  that  the  court  has  summary  jurisdiction  under  the 
provision  of  section  2  (7)  of  the  Bankruptcy  Act,  which  reads  as  fol- 
lows: 

"To  cause  the  estates  of  bankrupts  to  be  collected,  reduced  to  money  and 
distributed,  and  determine  controversies  la  relation  thereto,  except  as  herein 
otherwise  provided." 

[1]  The  respondent  has  not  in  terms  consented  to  the  jurisdiction 
of  the  court,  at  least,  no  consent  has  been  filed.  On  the  contrary,  she 
now  contests  the  jurisdiction.  If  she  has  consented,  that  consent  must 
be  gathered  from  her  acts.  On  May  7,  1915,  the  trustee  sent  a  letter 
to  Thomas  E.  French,  E^q.,  of  the  firm  of  French  &  Richards,  attor- 
neys of  the  respondent,  in  which,  inter  alia,  he  said: 

"That  upon  the  execution  and  delivery  to  me  of  the  deed,  releasing  her  in- 
choate right  of  dower  in  the  Atlantic  City  properties,  and  upon  the  execution 
by  her  and  delivery  to  yon  in  escrow  of  a  deed  to  me  as  trustee  for  the  meadow 
properties,  that  is  to  say,  tracts  F,  G,  H,  and  I,  as  shown  upon  the  map  already 
In  your  possession  and  referred  to  in  my  last  letter  to  you,  I,  as  trustee,  will 
pay  her,  in  cash,  out  of  said  estate,  $1,000.00,  and  upon  a  sale  of  the  said 
meadow  tracts,  and  upon  the  delivery  to  me  by  you  of  the  deed  then  held  in 
escrow  by  you,  I  will  pay  her  8  per  cent,  at  the  present  equity  in  said  meadow 
tracts,  but  at  least  the  sum  of  $1,000.00." 

To  this  letter  Mr.  French,  on  May  12,  1915,  replied: 

"Pursuant  to  our  conversation  over  the  telephone  this  morning,  I  herewith 
send  you  the  duplicate  of  your  letter  to  me  of  May  7,  1915,  with  Mrs.  Dia- 
logue's acceptance  at  the  end,  upon  the  understanding  that  the  term  '8  per 
cent,  of  the  present  equity  In  said  meadow  tracts'  means  'the  proceeds  after 
the  payment  of  the  amount  then  due  upon  mortgages  on  said  tracts,  taxes, 
and  assessments  on  said  tracts  and  any  claims  upon  said  tracts  that  would 
be  superior  to  the  dower  of  Airs.  Dialogue  in  said  tracts,  if  she  had  a  right  of 
dower  therein.'  If  you  have  any  other  construction  of  the  term,  please  let 
me  know  at  once." 

In  answer  the  trustee  wrote: 

"Your  letter  of  May  12th,  in  this  matter,  expresses  ray  understanding  of 
the  aj^reement.  Of  course,  it  Is  subject  to  the  approval  of  the  court  as  la 
other  cases." 

It  was  stated  in  open  court  at  the  argument  upon  the  review  by 
counsel  of  trustee,  and  not  denied  by  counsel  for  respondent,  that  in 
pursuance  of  this  agreement  and  before  the  order  of  the  sale  of  the 
real  estate  of  the  bankrupt's  estate  the  respondent  had  executed  a  deed 
and  placed  the  same  in  escrow  with  her"*attomey,  Thomas  E.  French, 
Esq.,  but  that  the  same  was  not  executed  by  her  husband.  The  ref- 
eree in  bankruptcy  approved  the  agreement  between  the  trustee  and 
the  respondent  in  accordance  with  the  letter  of  the  trustee  to  Mr. 
French.  At  the  time  that  the  court  approved  the  agreement,  Mr. 
French  was  present  in  court.  It  is  alleged  by  the  trustee  that  he  was 
there  representing  the  respondent.  This  is  denied  by  Mr.  French, 
who  says  that  he  was  there  in  the  interest  of  the  bankrupt,  whom  he 
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represented,  and  that  he  had  gone  there  in  pursuance  of  a  notice  of  a 
meeting  of  creditors  received  by  him  as  attorney  of  the  bankrupt. 

It  appears  from  the  above  facts  that  the  trustee  was  to  sell  the  real 
estate,  in  which  respondent  had  an  inchoate  right  of  dower,  with  the 
consent  of  the  respondent.  In  the  letter  of  the  trustee  of  May  7, 
1915,  he  said: 

'1.  as  tmstee,  will  pajr  her.  In  cash,  out  of  said  estate,  $1,000.00,  and  upon 
a  sale  of  the  said  meadow  tracts,  and  upon  the  delivery  to  me  by  you  of  the  - 
deed  then  held  In  escrow  by  you,  I  will  pay  her  8  i)er  cent,  of  the  present  equi- 
ty In  said  meadow  tracts,  but  at  least  the  sum  of  $1,000.00." 

This  proposition  "was  accepted  in  the  following  terms: 

"Pursuant  to  our  conversation  over  the  telephone  this  morning,  I  herewith 
send  yon  a  duplicate  of  your  letter  to  me  of  May  7, 1815,  with  Mrs.  Dialogue's 
acc^tance  at  the  end." 

The  said  meadow  tracts  were  to  be  sold  by  the  trustee  in  bankruptcy, 
an  ofiScer  of  the  court,  and  in  making  the  agreement  with  these  facts 
in  mind  the  respondent  consented  to  the  sale.  She  knew  that  the 
proceeds  realised  irom  the  sale  of  the  real  estate  in  which  she  had 
an  inchoate  right  of  dower  would  come  into  the  possession  of  the 
trustee,  and  that  out  of  these  she  was  to  receive  from  him  8  per  cent. 
of  the  present  equity  in  the  said  meadow  tracts,  but  at  least  the  sum 
of  $1,000.00.  The  respondent  also  knew,  through  her  attorney,  that 
this  agreement  was  to  be  approved  by  the  court.  He  was  actually  in 
court  when  the  agreement  was  approved,  and  at  no  time  was  there 
any  objecticui  raised  until  the  controversy  arose  between  the  respond- 
ent and  the  trustee,  after  the  property  had  already  been  sold,  money 
paid  into  the  trust  company,  and  when  a  distribution  was  being  made. 
The  conclusion  is  inevitable  that  the  respondent  consented  to  the  ju- 
risdiction of  the  court. 

[2]  In  my  bpinion,  however,  consent  of  the  respondent  was  un- 
necessary. This  is  a  controversy  which  has  arisen  over  property  in 
the  possession  of  the  bankruptcy  court.  If  the  property  was  in  the 
custody  of  the  bankruptcy  court,  the  jurisdiction  of  that  court  is  ex- 
clusive, and  it  alone  has  the  power  to  determine  all  claims  upon  the 
property  in  its  custody.  White  v.  Schloerb,  178  U.  S.  542,  20  Sup. 
Ct.  1007,  44  L.  Ed.  1183;  Bryan  v.  Bernheimer,  181  U.  S.  188,  21 
Sup.  Ct.  557,  45  L.  Ed.  814;  Mueller  v.  Nugent,  184  U.  S.  1,  22 
Sup.  Ct.  269,  46  L.  Ed.  405 ;  Whitney  v.  Wenman  et  al.,  198  U.  S. 
552.  25  Sup.  Ct.  778,  49  L.  Ed.  1157. 

This  phase  of  the  question  depends  upon  what  constitutes  posses- 
sion, "custodia  legis,"  for  the  purpose  of  assumption  of  jurisdiction 
by  the  bankruptcy  court.  Remington  on  Bankruptcy  (2d  Ed.)  vol.  2, 
§  1807,  says: 

"Actual  or  constructive  po«sesslon  by  the  receiver,  trustee,  marshal,  or 
rtferee,  or  (after  the  filing  of  the  petition)  by  the  bankrupt  or  his  agents, 
constitutes  'custodia  legls'  for  the  purpose  or  'assumption  of  jurisdiction'  by 
the  bankruptcy  court;  and  the  bankruptcy  court  'assumes  Jurisdiction'  over 
ptoveTty,  and  the  property  comes  into  'custodia  legls,'  if  it  is  In  the  custody  or 
ccmtrol  of  the  receiver  In  bankruptcy,  or  of  the  trustee,  marshal,  referee,  or 
(after  the  filing  of  the  bankruptcy  petition)  of  the  bankrupt  or  his  agent." 
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In  the  case  of  Whitney  v.  Wenman  et  al.,  supra,  the  court  said : 

"In  that  case  (Mueller  v.  Nugent  [184  D.  S.  1,  22  Sup.  Ct  26©,  46  Ll  Ed.  405]) 
the  decisions  In  Bardes  V.  Hawarden  Bank  [178  U.  S.  524,  20  Sup.  Gt.  1000,  44 
L.  Ed.  1175J,  White  v.  Schloerb  [178  U.  S.  542,  20  Sup.  CL  1007,  44  L.  Ed. 
1183],  and  Bryan  v.  Bernhelmer  [181  U.  S.  188,  21  Sup.  Ct  557,  45  L.  Ed.  814] 
were  reviewed  by  the  Chief  Justice,  who  delivered  the  opinion  of  the  court, 
abd  it  was  held  that  the  filing  of  a  petition  in  bankruptcy.  Is  a  caveat  to  aU 
the  world,  and  in  effect  an  attachment  and  injunction,  and  that  on  adjudica- 
tion title  to  the  bankrupt's  estate  became  vested  in  the  trustee  with  actual  or 
coQstructlTe  possession,  and  placed  In  the  custody  of  the  bankruptcy  court" 

In  the  case  of  Acme  Harvester  Co.  v.  Beekman  Lumber  Co.,  222 
U.  S.  300,  on  page  306,  32  Sup.  Ct.  96,  on  page  99,  56  L.  Ed.  208, 
the  court  said : 

"Wbatevw  may  be  the  limitations  of  the  doctrine  declared  by  this  court, 
speaking  by  the  late  Chief  Justice  Fuller  in  Mueller  v.  Nugent,  184  U.  S.  1,  14 
[22  Sup.  Ct.  269,  46  L.  Ed.  405],  where  it  is  said:  'It  is  as  true  of  the  present 
law  (1896)  as  it  was  of  that  of  1867,  that  the  filing  of  the  petition  la  a  caveat 
to  all  the  world,  and  in  effect  an  attachment  and  injunction  (Bank  v.  Sherman, 
101  U.  S.  403  [25  L.  Ed.  866]) ;  and  on  adjudication,  title  to  the  bankrupt's 
proiperty  became  vested  in  the  trustee  (sections  70,  21e),  with  actual  or  con- 
structive possession,  and  placed  In  the  custody  of  the  bankruptcy  court,'  it  ts 
none  the  less  certain  that  an  attachment  of  the  bankrupt's  property  after  the 
filing  of  the  petition  and  before  adjudication  cannot  operate  to  remove  the 
bankrupt's  estate  from  the  jurisdiction  of  the  bankruptcy  court  for  the 
puriwse  of  administration  under  the  act  of  Congress.  It  Is  the  purpose  of  the 
bankruptcy  law,  passed  In  pursuance  of  the  power  of  Congress  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,  to  place  the 
property  of  the  bankrupt 'under  the  control  of  the  court,  wherever  it  is  found, 
with  a  view  to  its  equal  distribution  among  the  creditors.  The  filing  of  the 
petition  is  an  assertion  of  jurisdiction  with  a  view  to  the  determination  of 
the  status  of  the  bankrupt  and  a  settlement  and  distribution  of  his  estate. 
The  ezdusive  jurisdiction  of  the  bankruptcy  court  is  so  far  In  rem  that  the 
estate  is  regarded  as  in  custodla  legis  frum  the  filing  of  the  petition." 

And  again  on  page  308  of  222  U.  S.,  on  page  99  of  32  Sup.  Ct  (56 
L.  Ed.  208),  the  court  further  said : 

"The  filing  of  the  petition  asserts  the  jurisdiction  of  the  federal  court,  the 
Issuing  of  its  process  brings  the  defendant  into  court,  the  selection  of  the 
trustee  is  to  follow  upon  the  adjudication,  and. thereupon  the  estate  belonging 
to  the  bankrupt,  held  by  him  or  for  him,  vests  in  the  trustee.  Pending  the 
proceedings  the  law  holds  the  property  to  abide  the  decision  of  the  court  upon 
the  question  of  adjudication  as  effectively  as  if  an  attachment  had  been 
issued,  and  prevents  creditors  from  defeating  the  purposes  of  the  law  by  bring- 
ing soparate  attachment  suits  which  would  virtually  amount  to  preferences  In 
favor  of  such  creditors." 

In  re  Schermerhorn,  145  Fed.  341,  on  page  342,  76  C.  C.  A.  215, 
on  page  216,  16  Am.  Bankr.  R.  507,  on  page  509,  the  court  said: 

"Upon  the  filing  of  a  petition  in  bankruptcy,  followed  by  an  adjudication,  all 
property  in  the  irassession  of  the  bankrupt  of  which  he  claims  the  ownership 
passes  at  once  into  the  custody  of  the  court  of  bankruptcy,  and  becomes  sub- 
ject to  its  jurisdiction  to  determine,  by  plenary  action  or  summary  pro- 
ceeding, as  the  nature  of  the  case  demands,  all  adverse  or  conflicting  claims 
thereto,  whether  of  title  or  of  lien;  and  that  court  may,  by  the  process  of 
injunction,  protect  its  jurisdiction  against  interference.  It  may  draw  to  itself 
the  determination  of  all  controversies  over  the  property  In  its  possession,  and 
when  It  once  lawfully  attaches  its  jurisdiction  cannot  be  destroyed  or  im- 
paired by  the  unauthorized  surrender  of  possession  of  the  property  by  the 
officers  of  the  court,  or  through  a  seizure  thereof  by  an  adverse  claimant," 
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In  Clay  v.  Waters,  178  Fed.  385,  on  page  392,  101  C.  C.  A.  645,  on 
page  652,  21  Ann.  Cas.  897,  on  page  901,  24  Am.  Bankr.  R.  293,  on 
page  310,  the  court  said: 

"But  the  property  here  In  controversy  was  In  the  possession  of  the  bankrupt 
when  the  i)etltlon  was  filed  and  when  the  adjudication  was  made,  and  it 
then  passed  within  the  Jnilsdlctlon  of  the  District  Court  below.  The  second 
•  section  of  the  Bankruptcy  Law  invests  the  District  Court  sitting  In  bankruptcy 
with  power  to  'cause  the  estates  of  bankrupts  to  be  collected,  reduced  to 
money  and  distributed  and  determine  controversies  in  relation  thereto  except 
as  otherwise  provided,'  and  the  exception  is  of  cases  Involving  those  contro- 
versies between  trustees  in  bankruptcy  and  adverse  claimants  specified  in 
section  23,  which  relate  to  property  which  was  not  in  the  possession  of  the 
bankrupt  when  the  petition  for  adjudication  was  filed  and  in  which  the  de- 
fendants do  not  consent  to  suits  in  the  District  Coul-ts.  The  District  Court 
sitting  in  bankruptcy  has  Jurisdiction  to  determine  by  summary  proceedings, 
after  a  reasonable  notice  to  claimants  to  present  their  claims  to  it,  contro- 
versiea  between  the  trustee  and  adverse  claimants  over  Hens  upon  and  the 
title  and  possession  of  (1)  property  In  the  possession  of  the  bankrupt  when 
the  petition  in  bankruptcy  is  filed,  (2)  property  held  by  third  parties  for  him, 
(3)  property  lawfully  seized  by  the  marshal  as  the  bankrupt's  under  clause  S 
of  section  2  of  the  Bankruptcy  Law,  and  (4)  property  claimed  by  the  trustee 
which  has  been  lawfully  reduced  to  actual  possession  by  the  officers  of  the 
court.  Sodi  controversies  are  controversies  in  proceedings  in  bankruptcy 
under  section  2,  and  they  are  not  controversies  at  law  or  in  equity  as  dis- 
ttnguisbed  from  proceedings  in  bankruptcy  within  the  meaning  of  section  23." 

In  the  case  of  Johnson  v.  Spencer,  195  Fed.  215,  on  page  219,  115 
C.  C.  A.  167,  on  page  171,  27  Am.  Bankr.  R.  800,  on  page  805,  the 
court  said : 

"According  to  these  controlling  decisions  the  possession  of  property  by  the 
bankrupt  at  the  time  of  the  institution  of  the  proceedings  in  bankruptcy,  is 
a  necessary  condition  to  Jurisdiction  In  the  District  Court  to  determine  the 
rights  of  third  parties  to  it  except  when  such  Jurisdiction  is  Invoked  by  their 
consent.  The  possession  may  be  in  the  bankrupt  himself  or  by  some  one  for 
him  as  his  agent  or  bailee." 

In  the  case  of  Hebert  v.  Crawford  et  al.,  228  U.  S.  205,  33  Sup.  Ct. 
484,  57  L.  Ed.  800,  the  court  said : 

"This  conflict  of  Jurisdiction,  between  state  court  and  bankruptcy  court,  with 
Injunction  and  counter  injunction,  grew  out  of  a  controversy  as  to  who  was 
in  possesslMi  of  a  crop  of  rice,  when  Moore  &  Bridgeman,  who  had  planted 
It,  filed  their  peatlon  on  July  lit,  1906,  to  be  adjudged  bankrupts.  If  the 
rice  Was  then  in  their  possession,  the  bankruptcy  court  had  Jurisdiction  to 
administer  it  as  assets  of  the  estate,  and  to  determine  all  claims  to  the 
property." 

In  the  case  at  bar  the  property  in  which  the  respondent  had  an  in- 
choate right  of  dower  was  in  the  possession  of  the  bankrupt  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy  and  of  the  adjudication.  It 
then  passed  in  accordance  with  the  foregoing  decisions  into  the  posses- 
sion of  the  bankruptcy  court  and  was  in  "custodia  legis."  Being  in 
possession  of  the  property,  the  bankruptcy  court  had  jurisdiction  to 
determine  all  controversies  relative  thereto  in  a  summary  proceeding. 
In  the  case  of  Whitney  v.  Wenman  et  al.,  198  U.  S.  539,  on  page  552, 
25  Sup.  Ct.  778,  on  page  781,  49  L.  Ed.  1157,  on  page  1160,  14  Am. 
Bankr.  R.  45,  on  page  51,  the  court  said: 


Digitized  by 


Google 


296  241  FEDERAL  RBPOBTBB 

"We  think  the  result  of  these  cases  [Bryan  v.  Bernhelmer,  181  U.  S.  188.  21 
Sup.  Ct.  557,  45  L.  EM.  814;  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct  269, 
46  L.  Ed.  405;  Bardes  t.  Hawarden  Bank,  178  U.  S.  524,  20  Sup.  Ct  1000, 
44  L.  Ed.  1175;  White  v.  Schloerb,  178  U.  S.  542,  20  Sup.  Ct.  1007,  44  L.  Ed. 
1183]  Is,  In  view  of  the  broad  powers  conferred  In  section  2  of  the  Bank- 
ruptcy Act,  authorizing  the  bankruptcy  court  to  cause  the  estate  of  the 
bankrupt  to  be  collected,  reduced  to  money,  and  distributed,  and  to  determine 
controvGrsIeB  In  relation  thereto,  and  bring  In  and  substitute  additional  parties 
when  necessary  for  the  complete  determlnatioD  of  a  matter  In  controversy, 
that  when  the  property  has  become  subject  to  the  Jurisdiction  of  the  bank- 
ruptcy court  as  that  of  the  bankrupt,  whether  held  by  him  or  for  him.  Juris- 
diction exists  to  determine  controversies  In  relation  to  the  disposition  of  the 
same  and  the  extent  and  character  of  liens  thereon  or  rights  therein." 

In  the  case  of  BaWbitt  v.  Dutcher,  216  U.  S.  102,  on  page  113,  30 
Sup.  Ct  Z72,  on  page  377,  54  L.  Ed.- 402,  17  Ann.  Cas.  969,  the  court 
said : 

.  "There  are  two  classes  of  cases  arising  under  the  act  of  1898  and  controlled 
by  different  principles.  The  first  class  Is  where  there  is  a  claim  of  adverse 
title  to  property  of  the  bankrupt,  based  upon  a  transfer  antedating  the  bank- 
ruptcy. The  other  class  is  where  there  Is  no  claim  of  adverse  title  based  on 
any  transfer  prior  to  the  bankruptcy,  but  where  the  property  is  in  the  physical 
possession  of  a  third  party  or  of  an  agent  of  the  bankrupt,  or  of  an  officer 
of  a  bankrupt  corporation,  who  refuses  to  deliver  it  to  the  trustee  in  bank- 
ruptcy. In  the  former  class  of  cases  a  plenary  suit  must  be  brought,  either  at 
law  or  in  equity,  by  the  trustee,  in  which  the  adverse  claim  of  title  can  be 
tried  and  adjudicated.  In  the  latter  class  it  is  not  necessary  to  bring  a 
plenary  suit,  but  the  bankruptcy  court  may  act  summarily  and  make  an  order 
in  a  summary  proceeding  for  the  delivery  of  the  property  to  the  trustee,  with- 
out the  formality  of  a  formal  litigation." 

In  Re  Epstein,  156  Fed.  42,  84  C.  C.  A.  208,  17  L.  R.  A.  (N.  SO  465, 
19  Am.  Bankr.  R.  89,  the  court  said : 

"A  court  of  bankruptcy  may  by  summary  process  require  those  who  ass^ 
title  to,  or  an  Interest  In,  property  which  has  rightfully  come  into  its  posses- 
sion and  control  as  part  of  the  bankrupt's  estate,  to  present  their  claims  to 
that  court,  and,  the  notice  being  reasonable,  may  proceed  to  adjudicate  the 
merits  of  such  claims." 

In  the  case  of  Mound  Mines  Co.  v.  Hawthorne,  173  Fed.  882,  97 
C.  C.  A.  394,  23  Am.  Bankr.  R.  246,  l^e  court  said : 

"The  law  is  now  settled  that  the  interest  of  a  third  party  in  property  claim- 
ed to  belong  to  the  bankrupt  estate,  which,  at  the  time  of  the  institution  of 
the  proceedings  in  bankruptcy,  is  in  the  possession  of  such  third  person, 
claiming  an  interest  therein,  can  only  be  detenuiifed  by  an  original  suit 
brought  for  that  purpose.  Where,  however,  property  which  is  in  the  posses- 
sion of  a  bankrupt  at  the  time  of  the  bankruptcy  proceedings,  and  passes  as 
part  of  his  estate  into  the  possession  of  the  trustee  In  bankruptcy,  and  a  third 
party  claims  an  interest  therein,  the  referee  may,  by  summary  proceeding, 
require  such  third  party  to  appear  in  the  bankruptcy  court,  present  his  claim, 
and  the  referee  adjudicate  the  rights  of  the  parties  In  respect  thereof." 

In  Re  Lipman  (D.  C.)  201  Fed.  169,  on  page  172,  29  Am.  Bankr. 
R.  140,  on  page  143,  Judge  Rellstab  said : 

"When  such  property  (properi^y  which  had  been  transferred  by  bankrupt 
within  four  months  before  the  institution  of  proceedings  under  such  circum- 
stances as  suggested  the  probability  of  an  effort  to  defraud  creditors)  is  obtain- 
ed, whether  willingly  or  reluctantly  yielded,  it  is  in  the  possession  of  the  court 
exerdslng  such  ancillary  Jurisdiction,  and  that  court,  \>y  its  very  potaesaion. 
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draws  to  Itself  tbe  power  to  determine  the  Interests  therein  ot  all  paitles 
making  claim  thereto,  and  it  becomes  its  duty  to  so  determine  and  grant 
complete  relief,  that  further  Utigatioa  in  regard  thereto  may  be  avoided." 

Counsel  for  respondent  cited  the  case  of  Eyster  v.  Gaff  et  al.,  91  U. 
S.  521,  23  L,.  Ed.  403,  as  sustaining  the  contention  that  the  court  of 
bankruptcy  in  the  instant  case  does  not  have  jurisdiction.  The  case, 
however,  does  not  support  the  contention.  In  that  case  a  mortgage 
had  been  given  upon  certain  property  and  a  suit  to  foreclose  the  sanje 
m  the  state  court  had  been  instituted  in  1868,  and  the  suit  was  ter- 
minated, the  purchaser  receiving  a  master's  deed,  and  a  decree  entered, 
on  July  1,  1870.  On  May  9,  1870,  the  mortgagor  filed  a  petition  in 
bankruptcy.  The  assignee  (receiver)  in  bankruptcy  did  not  intervene, 
which  he  might  have  done  in  the  state  court,  and  might  have  had  his 
rights  adjudicated  therein.  These  facts  did  not  oust  the  state  court 
of  the  jurisdiction  which  it  had  acquired  more  than  two  years  before. 
The  court  on  page  524  of  91  U.  S.  (23  L.  Ed.  403)  said: 

"The  obvious  reason  for  this  Is  that  If,  when  the  jurisdiction  of  the  court 
has  once  attached,  it  could  be  ousted  by  the  transfer  of  the  defendant's  Inter- 
est, there  would  be  no  end  to  the  litigation,  and  justice  would  be  defeated  by 
the  number  of  these  transfers.  Another  reason  Is  that,  when  such  a  case  is 
aided  by  a  final  decree  transferring  the  title,  that  title  relates  back  to  tbe 
date  of  the  instrument  on  which  the  suit  Is  based,  or  to  the  commencement  of 
the  suit ;  and  the  court  will  not  x>ermlt  its  judgment  or  decree  to  be  rendered 
nugatory  by  intermediate  conveyances." 

In  other  words,  when  a  competent  court,  state  or  federal,  has  regu- 
larly acquired  jurisdiction,  it  will  retain  the  same  for  the  purposes  for 
which  it  was  acquired,  and  that  is  all  this  case  decides.  The  case  in 
fact  sustains  the  contention  of  the  trustee,  in  that  the  bankruptcy  court 
in  the  instant  case  acquired  custody  of  the  property  which  was  in  pos- 
session of  the  bankrupt  at  the  time  of  the  filing  of  the  petition,  and 
therefore  has  exclusive  jurisdiction  to  determine  all  controversies 
thereto. 

The  case  of  Frank  v.  Vollkommer,  205  U.  S.  521,  27  Sup.  Ct.  596,  51 
L.  Ed.  91 1,  was  cited.  In  that  case  Frank  held  a  mortgage  upon  certain 
property,  consisting  of  horses,  vehicles,  harness,  etc.,  and  took  posses- 
sion of  the  mortgaged  property.  Creditors  of  the  mortgagor  immedi- 
ately thereafter  filed  petition  in  bankruptcy  against  him.  An  agreement 
was  entered  into  between  the  mortgagee  and  the  temporary  receiver  that 
the  mortgaged  property  should  be  sold  and  the  proceeds  deposited,  not 
in  the  general  funds  of  the  bankruptcy  estate,  but  as  a  special  fund. 
The  res  in  this  case  never  came  into  the  possession  of  the  bankruptcy 
court,  except  under  a  special  agreement,  which  took  it  out  of  the  gen- 
eral rule,  and  which  contemplated  a  plenary  suit.  The  trustee  himself 
instituted  a  plenary  suit  in  the  state  court  to  have  the  mortgage  set 
aside  as  fraudulent-  This  case,  therefore,  is  not  authority  for  the  con- 
tention of  the  respondent. 

The  petition  for  review  is  dismissed,  and  the  order  of  the  referee, 
striking  out  special  appearance  of  respondent  and  directing  her  to  an- 
swer, is  hereby  affirmed. 
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In  re  NEW  BRA.  NOVELTY  CO. 
(District  Court,  D.  New  Jersey.    September  5,  1916.) 

1.  BaRKBUFTCT    9=»16 — JUBI8DIOIION    OF    COURTS — DOiaCIU    AND    PLACE    OF 

Business  of  CoBPoaATioN. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  I  2  (1),  30  Stat.  545  (Comp. 
St.  1916,  f  9586),  giving  courts  of  bankruptcy  Jurisdiction  to  adjudge  per- 
sons bankrupt  trho  have  had  their  principal  place  of  business,  resided,  or 
had  their  domicile  within  the  re8i)ective  territorial  jurisdictions  for  tbe 
preceding  six  mouths,  both  the  court  of  the  district  in  which  a  corpora- 
tion was  organized  and  that  of  the  district  in  which  It  had  its  principal 
place  of  business  had  Jurisdiction  to  adjudicate  the  corporation  a  bank- 
rupt. 

[Ed.  Note.— For  other  eases,  see  Bankruptcy,  Cent.  Dig.  {  20.] 

2.  Bankbuftct  «=>1S — JuKiSDiCTiON  or  CouBT — Pbtition  in  Diitebent  Dis- 

TBIOTS — "InDIVIDUAI.." 

within  General  Order  in  Bankruptcy  No.  6  (89  Fed.  v,  32  C.  C.  A.  ir) 
providing  that,  in  case  two  or  more  petitions  shall  be  filed  against  tbe 
same  individual  in  different  districts,  the  first  bearing  shall  be  had  In 
the  district  in  which  the  debtor  bad  his  domicile,  and  making  different 
provisions  for  Jurisdiction  of  petitions  against  partnerships,  the  word 
'Individual"  Includes  corporations,  and  the  rule  gives  priority  of  Juris- 
diction to  the  court  of  domicile,  and  the  former  court  will  relinquish 
Jurisdiction  to  the  latter,  though  the  petition  was  filed  in  that  court  be- 
fore it  was  filed  in  the  court  of  domi(^e. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent.  Dig.  S  22. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
iDdivlduaL] 

8.  Bankruftct  ^»18 — jDBiBDionoN  OF  CouBTS — Pbecxbbed  Distbict— Diu- 

OENOB. 

Tbe  court  of  the  district  In  which  a  corporation  had  its  place  of  busi- 
ness will  not  relinquish  Jurisdiction  to  the  court  of  the  corporation's 
domicile,  unless  the  creditors  in  the  latter  district  acted  with  diligence. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  f  22.] 

4,  Bankbuftct  4=9l9 — Jubisoiotion  of  Coubtb — ^Pbefebbxd  Distbict — Con- 
VBNiKNCE  OF  Pasties. 

Under  Bankr.  Act,  f  82  (Comp.  St.  1916,  {  9616),  providing  that,  In  the 
event  petitions  are  filed  against  the  same  person  in  different  courts  of 
bankruptcy  each  of  which  has  jurisdiction,  they  shall  be  transferred  by 
order  of  the  courts  rellnqiilshing  Jurisdiction  to  the  court  which  can  pro- 
ceed vrith  the  same  with  the  greatest  convenience  of  the  parties  in  Interest, 
the  question  of  convenience  of  the  parties  should  be  determined  by  the 
court  having  preferred  Jurisdiction. 

In  Bankruptcy.  In  the  matter  of  New  Era  Novelty  Company,  a 
corporation.  On  motion  to  confirm  the  report  of  the  special  master 
retaining  jurisdiction  in  bankruptcy  on  the  ground  that  the  principal 
place  of  business  was  within  the  district,  though  the  domicile  was  in 
another  district.  Jurisdiction  relinquished,  unless  the  district  of 
domicile  transfers  jurisdiction  because  of  convenience  of  the  parties. 

David  Bobker,  of  Newark,  N.  J.,  for  petitioning  creditors  and  re- 
ceiver. 

Archibald, Palmer,  of  New  York  City,  for  Condensite  Co.  of  Amer- 
ica and  others. 

^ssFor  oUier  cmm  «m  >am«  topic  &  KET-NXIMBER  in  all  Kejr-Numbarad  Dlgeats  *  Indtxea 
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DAVIS,  District  Judge.  It  appears  from  the  proofs  submitted  in 
this  case  that  the  bankrupt  is  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  New  York,  in  the  Southern  district,  of 
New  York.  The  principal  place  of  business  of  the  said  corporation 
is  in  the  dty  of  Newark,  within  the  state  and  district  of  New  Jersey. 
The  corporation  has  an  office  in  New  York,  but  has  very  little  prop- 
erty, and  does  practically  no  business,  there.  Practically  all  the  as- 
sets of  the  bankrupt  are  in  the  state  and  district  of  New  Jersey,  and 
nearly  all  of  its  business  is  transacted  in  the  city  of  Newark,  in  said 
state  and  district;  its  pay  roll  amounting  to  about  $350  per  week. 

On  the  7th  day  of  July,  1916,  at  10  minutes  past  12  o'clock  in  the 
afternoon,  an  involuntary  petition  in  bankruptcy  was  filed  against  the 
defendant  corporation  in  the  district  of  New  Jersey,  together  with 
consent  of  the  bankrupt  to  adjudication,  and  the  corporation  was  on 
that  day  adjudicated  a  bankrupt.  On  the  same  day,  as  appears  from 
the  proofs  in  this  case  and  statements  made  by  counsel,  in  open  court, 
and  within  an  hour  after  the  petition  was  filed  in  the  district  of  New 
Jersey,  an  involuntary  petition  was  filed  against  the  defendant  in  the 
Southern  district  of  New  York  by  creditors  represented  by  Archibald 
Palmer,  Esq.  An  order  was  made  by  this  court  setting  aside  the  ad- 
judication for  the  purpose  of  allowing  some  of  the  New  York  cred- 
itors, represented  by  Mr.  Palmer,  to  file  an  answer,  and  the  case  was 
referred  to  George  W.  W.  Porter,  as  special  master,  to  take  testi- 
mony and  report  upon  the  question  of  jurisdiction  of  this  court.  The 
master  filed  his  report  on  July  25,  1916,  wherein  he  found  that  this 
court  had  jurisdiction ;  and  now  motion  is  made  for  the  confirmation 
of  the  master's  report. 

[1]  Section  2  (1^  of  the  Bankruptcy  Act  provides  that  the  courts 
of  bankruptcy  are  invested  with  such  jurisdiction  at  law  or  in  eqiyty 
as  will  enable  them  "to  adjudge  persons  bankrupt  who  have  had  their 
principal  place  of  business,  resided,  or  had  their  domicile  within  their 
respective  territorial  jurisdictions  for  the  preceding  six  months,  or  the 
greater  portion  thereof."  The  United  States  District  Court  for  the 
Soulliem  District  of  New  York  has  jurisdiction,  because  the  corpo- 
ration had  its  domicile  in  that  district  for  six  months  preceding  the 
filing  of  the  petition  in  bankruptcy.  The  United  States  District  Court 
for  the  District  of  New  Jersey  has  jurisdiction,  because  the  corpora- 
tion had  its  principal  place  of  business  in  the  district  of  New  Jersey 
for  six  months  before  it  was  adjudicated  a  bankrupt  by  that  court. 
The  question  before  me  is  the  determination  of  which  court,  under 
all  circumstances,  should  have  the  administration  of  the  estate  of  the 
banioupt,  both  having  jurisdiction.  As  Judge  Thomas  said  in  the 
Matter  of  the  United  Button  Co.  (D.  C.)  12  Am.  Bankr.  Rep.  766, 
132  Fed.  381 : 

"It  1«  of  the  greatest  importance  that  the  Bankruptcy  Act  should  be  admin- 
istered with  the  utmost  harmony  as  regards  the  several  District  Courts." 

[2]  General  Order  in  Bankruptcy  No.  6  (89  Fed.  v,  32  C.  C.  A. 
ix)  provides: 

"In  case  two  or  more  petitions  shall  be  filed  against  the  same  Individual  in 
different  districts,  the  first  bearing  shall  be  bad  in  the  District  In  which  the 
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debtor  has  his  domicile,  •  •  •  and  In  case  of  two  or  more  petitions 
against  the  same  partnership  in  different  courts,  each  having  Jurisdiction  over 
the  case,  the  petition  first  filed  shall  be  first  heard,  •  •  •  and  in  either 
case- the  proceedings  upon  the  other  petition  may  be  stayed  until  an  adjudi- 
cation is  made  upon  the  petition  first  heard;  and  the  court  which  makes  the 
first  adjudication  of  bankruptcy  shall  retain  Jurisdiction  over  all  proceedings 
therein  until  the  same  shall  be  closed.  In  case  two  or  more  petitions  shall 
be  'filed  in  difFerent  districts  by  dUCerent  members  of  the  same  partnership 
for  an  adjudication  of  the  bankruptcy  of  said  partnership,  the  court  in  which 
the  petition  is  first  filed,  having  Jurisdiction,  shall  take  and  retain  Jurisdiction 
over  all  proceedings  in  such  bankruptcy  imtll  the  same  shall  be  dosed." 

The  word  "individual,"  as  used  in  General  Order  No.  6,  includes 
corporations.  The  Matter  of  the  United  Button  Co.,  (D.  C.)  12  Am. 
Bankr.  Rep.  762,  132  Fed.  378.  In  the  case  of  individual  persons  and 
corporations  it  is  the  intention  of  General  Order  No.  6  that  the  first 
hearing  shall  be  had  in  the  district  of  the  domicile  of  the  bankrupt. 
This  is  not  true,  however,  of  partnerships,  and  in  General  Order  No. 
6  the  Supreme  Court  wished  to  draw,  as  Judge  Thomas  said  in  Matter 
of  United  Button  Co.,  supra,  12  Am.  Bankr.  Rep.  765,  132  Fed.  380: 

"A  distinction  between  a  single  entity,  that  could  act  or  be  acted  against 
as  an  Individual  person,  and  a  copartnership,  any  one  of  whose  partners  could 
file  a  petition,  or  against  any  one  of  whose  partners  a  petition  could  be  filed." 

Priority  of  hearing  would  ordinarily  result  in  priority  of  adjudi- 
cation, and  this  would  result  in  the  power  of  exclusive  administration, 
unless  jurisdiction  were  relinquished.  In  order,  therefore,  to  carry 
out  the  provisions  of  General  Order  No.  6,  and  to  avoid  conflict  in 
jurisdiction,  it  is  necessary  to  relinquish  jurisdiction  to  the  "preferred 
district,"  so  that  the  first  hearing  may  be  had  there  for  the  purpose 
of  adjudication. 

[3]  It  is  required,  however,  that  the  petitioners  in  the  domiciliary 
district  act  with  diligence.  Judge  Thomas,  in  Matter  of  the  United 
Button  Co.,  supra,  said : 

"But  the  petitioners  In  the  preferred  district  must  be  dlMgent,  for,  if  there 
be  an  adjudication  in  any  other  district.  Jurisdiction  therein  to  administer  the 
estate  Is  obtained." 

Judge  Thomas  further  said  (12  Am.  Bankr.  Rep.  767,  132  Fed.  381) : 
"When  a  competent  court  has  adjudged  that  Judgment  is  final  as  to  the 
bankrupt  and  his  creditors,  another  court  cannot  superimpose  in  an  inde- 
pendent judgment  in  a  separate  proceeding;    otherwise  the  Judgment  would 
not  be  an  estoppel." 

These  statements  of  Judge  Thomas  are  apparently  based  upon  the 
assumption  that  petitions,  without  consent  to  adjudication,  are  filed 
in  two  districts,  both  of  which  have  jurisdiction.  In  the  case  of  In  re 
Isaacson,  20  Am.  Bankr.  Rep.  430,  161  Fed.  779,  and  20  Am.  Bankr. 
Rep.  437,  161  Fed.  777,  the  Eastern  district  of  New  York  was  held  to 
be  the  domicile  of  the  bankrupt,  while  the  Southern  district  of  New 
York  was  his  principal  place  of  business.  A  petition  was  filed  in  both 
districts,  and  with  the  petition  in  the  Southern  district  of  New  York 
the  bankrupt  consented  to  adjudication.  Upon  motion,  Judge  Holt 
vacated  the  adjudication  in  the  Southern  district  of  New  York,  holding 
that  the  domiciliary  district  was  the  district  in  which  the  bankrupt's 
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estate  should  be  administered  in  accordance  with  the  provisions  of 
General  Order  No.  6. 

[4]  That  case  was  ahnost  identical  with  the  one  at  bar,  and  the 
practice  followed  in  that  case  seems  to  be  the  |;eneral  rule,  unless  it  is 
found  desirable  that  the  preferred  district  rehnquish  its  jurisdiction. 
so  that  the  case  may  be  transferred  to  a  court  in  another  district, 
"which  can  proceed  with  the  same  for  the  greatest  convenience  of 
parties  in  interest,"  in  accordance  with  section  32  of  the  Bankruptcy 
Act  of  1898,  which  provides : 

"In  tbe  event  petitions  are  filed  against  the  same  person,  or  against  different 
members  of  a  partnersblp.  In  different  courts  of  bankruptcy  each  of  which 
has  Jnrisdictlon,  the  cases  shall  be  transferred,  by  order  of  the  courts  re- 
linquishing Jurisdiction,  to  and  be  consolidated  by  the  one  of  such  courts 
which  can  proceed  with  tbe  same  for  the  greatest  convenience  of  parties  In 
interest." 

The  referee  in  his  report  went  beyond  the  scope  of  the  order,  and 
found  it  would  be  for  the  greatest  convenience  of  the  parties  in  in- 
terest to  have  the  bankrupt's  estate  administered  by  the  court  in  the 
district  of  New  Jersey.    He  says : 

"I  might  further  say,  although  it  may  be  considered  without  the  scope  of 
the  order  referring  this  matter  to  me,  that  another  very  Important  phase  not 
strictly  bearing  upon  the  Jurisdictional  fact,  but  bearing  upon  tbe  retention  of 
Jurisdiction,  Is  tbe  convenience  of  parties,  and  it  would  seem  to  me  that 
sufficient  has  been  proven  before  me  to  show  that  tbe  convenience  of  the 
parties  in  this  case  would  Justify  the  retention  of  jurisdiction  by  this  court, 
and  would  make  it  incumbent  upon  the  United  States  District  Court  in  tbe 
District  of  New  Tork  to  transfer  any  Jurisdiction  which  It  might  have  over  this 
matter  to  the  United  States  District  Court  in  the  District  of  New  Jersey." 

The  question  of  the  convenience  of  parties  should  be  determined 
by  the  court  in  the  domiciliary  jurisdiction.  Matter  of  United  But- 
ton Co.  (D.  C.)  13  Am.  Bankr.  Rep.  454,  137  Fed.  668 ;  In  re  Isaacson 
(D.  C.)  20  Am.  Bankr.  Rep.  430,  161  Fed.  779.  An  order  will  there- 
fore be  entered,  relinquishing  jurisdiction  to  the  court  of  the  Southern 
district  of  New  York,  unless  it  be  determined  by  that  court,  upon  ap- 
plication therefor,  that  the  bankrupt's  estate  can  be  administered  by 
the  bankruptcy  court  in  the  district  of  New  Jersey  for  the  greatest 
convenience  of  the  parties  in  interest. 

Jurisdiction  will  be  retained  by  this  court  pending  an  application  to 
the  court  for  the  Southern  district  of  New  Yprk  for  a  transfer  to  this 
district. 
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UNITED  STATES  v.  MISSOURI,  O.  Sc  G.  KY.  CO.  OP  TEXAS, 
pistrict  Court,  B.  D.  Texas,  Sberman- Division.    January  10,  1917.) 

No.  121.  ' 

1.  Mabteb  and  Sebvant  «=>13 — Honss  of  Sebvice  Act — ^Pubpose. 

Tbe  purpose  of  Hours  of  Serrlce  Act  March  4,  1907,  a  2939,  S  2,  34 
Stat.  1416  (Coanp.  St  1916,  §  8678),  forbidding  employment  of  railway 
employes  for  more  than  16  consecutive  hours,  was  to  add  to  the  safety  of 
persons  and  property  being  transported  in  Interstate  commerce,  as  well 
as  to  the  safety  of  those  engaged  In  such  transportation. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  1 14.] 

2.  Masteb  and  Servant  $=>13 — Houbs  or  Sebvice  Act — Exceptions — XJn- 

FOBESEEN   CAUSE   OF   DELAT. 

The  derailment  of  another  train,  not  shown  to  have  resulted  from  the 
railroad's  negligence,  which  delayed  the  arrival  of  the  train  In  charge  of 
the  employes  in  question  for  more  than  16  hours,  is  a  cause  not  known  to 
the  carrier  or  its  agents,  which  could  not  have  been  foreseen,  and  which 
relieves  the  carrier  from  liability  under  Hours  of  Service  Act  March  4, 
1907,  S  3  (Comp.  St.  1916,  f  8679). 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  14.] 

8.  Masteb  and  Servant  i3=>13 — Houbs  of  Sebvice  Act — Unforeseen  Cause 
— Necessity  fob  Relief. 

Where  a  wreck,  occurring  after  employes  had  started  their  run,  de- 
layed them  more  than  16  hours,  the  carrier  was  not  required  to  relieve 
them  at  the  first  convenient  stopping  place  reached  after  the  expiration 
of  the  16-bour  period,  but  could  permit  them  to  continue  to  the  end  of 
their  run. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  14.] 

Action  by  the  United  States  against  the  Missouri,  OklahMna  &  Gulf 
Railway  Company  of  Texas  to  recover  a  penalty  for  a  breach  of  the 
Railway  Hours  of  Service  Act.  On  hearing  on  agreed  statement  of 
facts.    Judgment  rendered  for  defendant. 

Clarence  Merritt,  U.  S.  Atty.;  of  McKinney,  Tex.,  for  the  United 
States. 

Head,  Dillard,  Smith,  Maxey  &  Head,  of  Sherman  Tex.,  for  de- 
fendant 

RUSSELL,  District  Judge.  This  case  is  before  me  for  decision  on 
an  agreed  statement  of  facts,  the  salient  features  of  which  are  as  fol- 
lows: 

The  employes  of  defendant,  who  are  charged  in  the  information  to 
have  been  required  to  work  in  excess  of  16  hours,  were  subject  to 
the  law  of  Congress  known  as  the  "Sixteen-Hour  Law."  They  were 
the  operatives  in  charge  of  defendant's  train  No.  302,  which  was  en- 
gaged in  transporting  freight  between  Allen,  Okl.,  and  Denison,  Tex. 
The  distance  between  these  two  terminals,  Denison  and  Allen,  is  96 
miles,  and  this  constitutes  a  regular  division  or  run  on  the  defend- 
ant's line  of  railroad.  The  employes  in  question,  with  train  No.  302, 
went  on  duty  at  Allen,  Okl.,  at  3  o'clock  p.  m.,  November  15,  1915, 
and  left  that  terminal  at  3 :30  p.  m.  of  that  day.    They  were  relieved 
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of  duty  at  Denison,  Tex.,  at  11 :15  a.  m.  on  November  16,  1915,  hav- 
ing been  on  duty  a  period  of  more  than  16  hours. 

The-  cause  of  this  overtime  was  the  circumstances  here  stated :  At 
6:20  p.  m.  on  November  15,  1915,  nearly  3  hours  after  train  No.  302 
had  left  Allen,  Okl.,  for  I>enison,  Tex.,  and  while  en  route,  north- 
bound train  No.  56  was  derailed  at  the  station  of  Wapanucka,  on 
defendant's  railroad.  This  derailment  was  of  such  a  character  as  to 
completely  block  the  passage  of  south-bound  train  No.  3(K.  After 
the  deraihnent  of  train  No.  56,  the  defendant  exerted  every  effort  to 
dear  its  track,  so  that  train  No.  302  could  proceed  on  its  journey 
south.  The  track  was  cleared  at  4  a.  m.,  November  16th,  13  hours 
after  the  train  crew  of  302  went  on  duty,  and  12Vij  hours  after  that 
train  left  Allen. 

It  is  conceded  by  the  government  that  the  track  of  the  defendant 
at  W^anucka,  where  the  derailment  of  train  No.  56  occurred,  was  in 
an  apparently  safe  condition  and  that  no  other  wreck  or  derailment 
had  occurred  on  the  line  of  defendant's  railroad  at  that  place.  There 
was  no  evidence  to  show  that  there  was  any  negligence  in  the  opera- 
tion of  train  No.  56.  The. question  presented  is:  Does  the  fact  that 
the  defendant  required  and  permitted  its  employes  in  charge  of  train 
No.  302  to  remain  on  duty  from  3  o'clock  p.  m.  of  November  15,  1915, 
to  11 :15  a.  m.  of  the  following  day,  constitute  a  violation  of  the  act 
of  March  4,  1907,  known  as  the  "Hours  of  Service  Law"  ? 

[1]  The  law  under  consideration  consists  of  four  sections,  but  only 
the  second  and  third  sections  are  necessary  to  be  read  in  connection 
with  the  case  here  made: 

"Sec.  2.  That  It  shall  he  anlawful  for  any  common  carrier,  its  officers  or 
agents,  subject  to  this  act  to  require  or  permit  any  employ^  subject  to  thla 
act  to  be  or  remain  on  duty  for  a  longer  period  than  sixteen  consecutive  hours, 
and  whenever  any  such  employ^  of  such  common  carrier  shall  have  been  con- 
tlnnonsly  on  duty  for  sixteen  hours  he  shall  be  relieved  and  shall  not  be  re- 
quired or  permitted  again  to  go  on  duty  until  he  has  had  at  least  ten  con- 
secutive hours  oit  duty ;  and  no  such  employ^  who  has  been  on  duty  -sixteen 
hours  In  the  aggregate  In  any  twenty-four  hour  period  shall  be  required  or 
permitted  to  continue  or  again  go  on  duty  without  having  had  at  least  eight 
c<»secntlve  hours  off  duty."    Comp.  St.  1916,  (  867S. 

This  section  plainly  and  clearly  sets  out  what  railroad  companies 
subject  to  the  act  shall  not  do  nor  permit  to  be  done.  Prior  to  its 
enactment  there  was  no  limit  fixed  by  law  to  the  length  of  time  which 
employes  might  rem'ain  on  duty.  The  need  of  the  law  was  made  mani- 
fest by  the  deplorable  casualties  which  were  attributable  to  the  fact 
that  men  were  required  to  serve  in  the  operations  of  trains  after  their 
mental  and  physical  powers  had  been  taxed  beyond  the  limit  of  human 
endurance.  The  purpose  of  the  law  was  to  add  to  the  safety  of  per- 
sons and  property  which  were  being  transported  in  interstate  com- 
merce, as  weU  as  the  safety  of  those  employes  who  were  engaged  in 
such  transportation. 

[J]  It  was  within  the  discretion  of  the  law-making  body  to  provide 
exceptions  or  not,  as  Congress  might  see  fit,  to  the  operation  of  the 
act,  and  Congress,  as  it  had  the  power  to  do,  declared  that  there  should 
be  certain  situations  to  which  the  law  should  not  apply.    Section  3, 
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after  prescribing  penalties  for  the  violations  of  tfie  act,  and  giving 
vitality  to  the  agencies  of  the  law  relied  upon  to  render  more  certain 
and  speedy  prosecutions  thereunder,  contains  the  following  language: 

"Provided,  that  the  provisions  of  this  act  shall  not  apply  In  any  case  of  cas- 
ualty or  unavoidable  accident  or  the  act  of  God ;  nor  where  •  •  •  delay 
was  the  result  of  a  cause  not  known  to  the  carrier  or  Its  officer  or  agent  in 
charge  of  such  employ^  at  the  time  said  employ^  left  a  terminal,  and  whicli 
could  not  have  been  foreseen." 

The  language  here  used  is  broad  and  comprehensive.  It  is  not  a 
mere  limitation  or  restriction  on  the  enforcement  of  the  act,  but  it  ex- 
cepts absolutely  from  the  operations  of  the  law  situations  such  as 
are  described  in  the  proviso. 

•  Now,  to  the  facts  of  this  case:  Train  No.  56  was  on  its  journey 
north  when  train  No.  302  left  the  terminal,  at  Allen,  Okl.  Train  No. 
302  left  Allen  at  3:30  p.  m.,  November  15,  1915.  Train  No.  56  was 
derailed  at  Wapanucka  at  6:23  p.  m.,  November  15th,  nearly  3. hours 
after  302  left  the  terminal.  The  derailment  of  56  delayed  302  at 
Wapanucka  tmtil  4  a.  m.,  November  16th.  In  the  meanwhile  the  de- 
fendant was  making  every  reasonable  effort  to  get  its  track  clear  for 
the  passage  of  train  No.  302.  I  hold  that  the  delay  of  train  No.  302 
was  the  result  of  a  cause  not  known  to  the  carrier  or  its  officer  or 
agent  in  charge  of  its  employes  on  said  train  at  the  time  said  employes 
left  the  terminal  at  Allen,  Okl.,  and  which  could  not  have  been  fore- 
seen. This  being  so,  the  act  of  March  4,  1907,  by  its  express  terms 
did  not  apply  to  the  operatives  of  train  No.  302. 

[3]  Counsel  for  the  government  insist  that  it  was,  at  least,  the  duty 
of  the  defendant  to  tie  up  the  train  crew  of  No.  302  at  the  first  con- 
venient stopping  place  reached  after  the  expiration  of  the  16-hour 
period.  But  to  give  the  act  this  construction  would  be  reading  into 
it  something  it  not  only  does  not  contain,  but  something  in  manifest 
conflict  with  the  proviso  above  quoted.  In  this  respect  the  Hours  of 
Service  Law  is  not  similar  to  the  Safety  Appliance  Act  of  1910  (Act 
April  14,  1910,  c.  160,  36  Stat.  298). 

In  the  case  here  presented  the  parties  have  agreed  that,  on  Decem- 
ber 24,  1908,  the  Interstate  Commerce  Commission  promulgated  a 
rule,  which  was  transmitted  to  the  defendant,  and  was  in  the  follow- 
ing language: 

"Sec.  3.  Kmployes  unavoidably  delayed,  by  reason  of  causes  that  cduld  not 
at  the  commencement  of  a  trip  have  been  foreseen,  may  lawfully  continue  on 
duty  to  the.  terminal  or  end  of  that  run." 

As  the  court  views  the  law,  this  rule  was  not  necessary,  because  un- 
der the  facts  and  circumstances  in  evidence  the  16-hour  law,  by  its 
express  terms,  did  not  apply  to  the  operatives  of  train  No.  302,  and 
as  to  those  operatives,  on  the  occasion  in  question,  it  was  just  as 
tliough  Congress  had  made  no  law  on  the  subject  of  hours  of  service. 

For  the  reasons  given,  I  render  judgment  for  the  defendant. 
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UNITED  STATES  v.  MEYEB. 
(CarcDlt  Gonrt  of  Appeals,  Second  Circuit     April  12,  1917.) 

No.  268. 
Alierb  «=»68 — Natubauzation — Alien   Enemies — '"I^mk  x>t  His  Appmca- 

TION." 

-  Bev.  St  {  2171  (Comp.  St.  1916,  \  4362),  originally  adopted  at  a  time 
when  the  only  application  for  naturalization  was  made  in  open  court  pro- 
vides that  no  subject  of  any  coimtry  with  which  the  United  States  are 
at  war  at  the  time  of  his  application  shall  be  admitted  to  citizenship. 
Act  June  29,  1906,  a  3592,  {  4.  34  Stat.  696  ((Jomp.  St.  1916,  f  4352),  re- 
quires the  applicant  to  make  and  file  a  petition  In  writing,  and  section  6 
(Comp.  St  1916,  I  4354)  provides  that  final  action  thereon  shall  not  be 
bad  until  at  least  90  days  hare  elapsed  after  filing  and  posting  the  notice 
of  such  petition.  y.eld,  that  the  application  Is  complete  when  the  peti- 
tion is  filed,  and  the  time  of  filing  the  petition  is  the  "time  of  his  appli- 
cation," espe^ally  as  section  2171  contains  a  further  provision,  now  ob- 
solete, for  the  voaturalizatlon  of  alien  enemies  eiitltled  to  naturalization 
on  June  18,  1812,  and  hence  a  German  subject  filing  his  petition  in 
January,  1917,  was  entitled  to  naturalization,  though  the  hearing  was 
not  had  until  April  6th,  at  which  time  a  state  of  war  existed. 
[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  K  138-145.] 
Hough,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Petition  by  Jonas  Meyer  for  naturalization.  From  an  order  admit- 
ting the  applicant  to  citizenship,  the  gover6ment  appeals.    Affirmed. 

The  following  is  the  opinion  of  Mayer,  District  Judge : 

The  petitioner  was  bom  at  Hohn,  Germany,  on  April  17, 1859.  He  arrived  ii> 
the  United  States  on  August  3,  1863,  when  a  little  over  4  years  of  age.  Ho 
has  resided  in  the  dty  of  New  York  since  1863,  and  is  a  merchant  who  has 
been  in  business  for  himself  for  some  27  years.  His  w}fe  and  two  children 
reside  here,  both  children  being  public  school  graduates  and  the  petitioner  be- 
ing likewise  a  graduate  of  the  public  schools  of  this  dty.  His  delay  in  be- 
coming naturalized  Is  due  to  the  fact  that  he  has  always  supiwsed  that  he 
was  a  citizen  of  the  United  States  by  virtue  of  his  arrival  here  with  his 
father  in  1863.  Upon  examination  by  the  court,  the  petitioner  has  fully  satis- 
fled  the  court  that  he  comes  within  the  provisions  of  the  Act  of  Congress  un- 
der which  his  petition  is  filed.  By  virtue  of  the  resolution  of  the  Congress  of 
the  United  States,  passed  April  6,  1917,  war  now  exists  between  the  United 
States  and  the  government  of  the  country  in  which  the  petitioner  was  borii. 
The  petitioner  filed  his  petition  to  become  a  citizen  of  the  United  States  on 
the  5th  day  of  January,  1917.  Ninety  days  having  elapsed  after  his  petition 
was  filed,  the  petitioner  now  appears  before  the  court,  asking  that  he  be 
permitted  to  become  a  citizen  of  the  United  States.  The  question  is  whether 
the  court  has  Jurisdiction  to  entertain  and  grant  the  petition.  This  question 
involves  the  construction  of  the  meaning  of  the  word  "application"  In  sec- 
tion 2171  of  the  Revised  Statutes  of  the  United  States  which  reads  as  fol- 
lows: 

"Sec;  2171.  No  alien  who  is  a  native  dtUen  or  subject,  or  a  denizen  of 
any  country,  state,  or  sovereignty  with  which  the  United  States  are  at  war, 
at  the  time  of  his  application,  shall  be  then  admitted  to  become  a  dtizen  of 
the  United  States;  but  persons  resident  within  the  United  States,  or  the 
territories  thereof,  on  the  eighteenth  day  of  June,  in  the  year  one  thousand 
eight  hundred  and  twelve,  who  had  before  that  day  made  a  declaration,  ac- 
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cording  to  law,  of  their  Intention  to  become  dtlzens  of  the  United  i  States, 
or  who  were  on  that  day  entitled  to  become  dtlzens  without  making  such  dec- 
laration, may  be  admitted  to  become  citizens  thereof,  notwithstanding  they 
were  alien  enemies  at  the  time  and  in  the  manner  prescribed  by  the  laws 
heretofore  passed  on  that  subject;  nor  shall  anything  herein  contained  be 
taken  or  construed  to  interfere  with  or  prevent  the  apprehension  and  removal, 
agreeably  to  law,  of  any  alien  enemy  at  any  time  previous  to  the  AC^ial 
naturalization  of  such  alien." 

The  point  involved  Is  whether  "application"  as  used  In  the  statute  quoted 
supra  refers  to  the  petition  or  to  the  appeannce  of  the  applicant  beftwe  the 
court  at  final  hearing  held,  as  required  by  law,  at  least  90  days  snbsequ^it 
to  the  filing  of  the  petition. 

Section  2171  had  Its  origin  In  two  previous  statutes,  one  of  1802  and  the 
other  of  1813.  Chapter  28  of  the  Statutes  of  1802,  approved  April  14,  1802 
(2  Stat.  153)  was  entitled  "An  act  to  establish  an  uniform  rule  of  naturaliza- 
tion, and  to  repeal  the  acts  heretofore  passed  on  that  subject"  The  first  and 
seomd  sections  thereof  are  as  follows: 

"First,  that  be  shall  have  declared,  on  oath  or  affirmation,  before  the 
supreme,  superior,  district  or  circuit  court  of  some  one  of  the  states,  or  of  the 
territorial  districts  of  ^he  United  States,  or  a  circuit  or  district  court  of  the 
United  States,  three  years  at  least,  before  his  admission,  that  it  was,  bona 
fide,  his  intention  to  become  a  citizen  of  the  United  States,  and  to  renounce 
for  ever  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state  or 
sovereignty  whatever,  and  particularly,  by  name,  the  prince,  potentate,  state 
or  sovereignty  whereof  such  alien  may,  at  the  time,  be  a  citizen  or  subject 

"Secondly,  that  he  shall,  at  the  time  of  his  application  to  be  admitted,  de- 
clare on  oath  or  alHrmatlon,  before  some  one  of  the  courts  aforesaid,  that 
he  will  support  the  Constitution  of  the  United  States,  and  that  he  doth  abso- 
lutely and  entirely  renounce  and  abjure  all  allegiance  and  fidelity  to  every 
foreign  prince,  potentate,  state  or  sovereignty  whatever,  and  particularly,  by 
name,  the  prince,  potentate,  state,  or  sovereignty  whereof  he  was  before  a 
citizen  or  subject;  which  proceedings  shall  be  recorded  by  the  clerk  of  the 
court" 

In  the  fourth  section,  there  is  the  following  proviso: 

"Provided,  that  no  alien  who  shall  be  a  native  citizen,  denizen  or  subject  ot 
any  country,  state  or  sovereign,  with  whom  the  United  States  shall  be  at  war. 
at  the  time  of  his  application,  shall  be  then  admitted  to  be  a  dtisen  of  the 
United  States." 

During  the  War  of  1812,  diaptw  86  of  the  Statutes  of  ISia,  approved  July 
30,  1813  (3  Stat  53)  was  enacted.  It  was  entitled  "An  act  supplementary  to 
the  acts  heretofore  passed  on  the  subject  of  an  uniform  rule  of  naturaliza- 
tion" and  provided  as  follows: 

"That  persons  resident  within  the  United  States,  or  the  territories  thereof, 
on  the  eighteenth  day  of  June,  in. the  year  one  thousand  eight  hundred  and 
twelve,  who  had  before  that  day  made  a  dedaratlon  according  to  law,  of 
their  Intentions  to  become  dtlzens  of  the  United  States,  or  who  by  the  existing 
laws  of  the  United  States,  were  on  that  day  entitled  to  become  citizens,  with- 
out making  such  declaration,  may  be  admitted  to  become  dtlzens  there<Kf, 
notwithstanding  they  shall  be  alien  enemies  at  the  times  and  In  the  manner 
prescribed  by  the  laws  heretofore  passed  on  that  subject:  Provided,  that 
nothing  herein  contained  shall  be  taken  or  construed  to  interfere  with  or 
prevent  the  apprehension  and  removal,  agreeably  to  law,  of  any  alien  enemy 
at  any  time  previous  to  the  actual  naturalization  of  such  alien." 

From  the  foregoing  It  will  be  noted  that  the  privilege  ot  becoming  an 
American  dtlzen  was  accorded  to  those  who,  although  alien  enemies,  had 
declared  thdr  Intention  of  becoming  dtlzens  prior  to  the  outbreak  of  the 
War  of  1812  or  who,  by  the  existing  laws  of  the  United  States,  were  at  that 
time  entitled  to  become  dtlzens  without  making  such  decIaratlcMi.  While 
the  statute  of  1813  la  now  obsolete,  It  may  be  read  in  connection  with  the 
statute  of  1802  in  support  of  the  construction  that  it  was  the  legislative  in- 
tent that  an  applicant  could  be  naturalized  at  such  time  as  be  waa  able  to 
make  his  "application"  to  be  naturalized  under  existing  law. 
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At  the  time  of  the  enactment  of  the  act  of  1802  and  nntll  1906,  Uiere  was 
Qo  intermediate  procedure  between  the  declaration  of  Intention  and. the  ap- 
pearance of  the  applicant  In  court  for  the  purpose  of  being  naturalized.  It 
is  therefore  contended  on  behalf  ot  the  government  that  "application"  as  used 
In  section  2171  now  means  the  appllcatlou  which  is  made  by  the  petitioner  at 
the  time  he  appears  before  the  court  at  final  hearing. 

It  Is  urged  that  the  "petition"  for  naturalization  la  not  the  "application" 
referred  to  in  this  section  2171.  By  chapter  3592  of  the  Statutes  of  1906,  ap- 
proved June  29,  1906,  &i  Stat.  69B,  it  was  provided  inter  alia,  as  follows: 

"Third.  He  shall,  before  he  Is  admitted  to  citizenship,  declare  on  oath  In 
open  court  that  he  will  support  the  Constitution  of  the  United  States,  and 
that  he  absolutely  and  entirely  renounces  and  abjures  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate,  state,  or  sovereignty,  and  particularly 
by  name  to  the  prince,  potentate,  state,  or  sovereignty  of  which  he  was  before 
a  citizen  or  subject;  that  he  will  support  and  defend  the  Constitution  and 
laws  of  the  United  States  against  all  enemies,  foreign  and  domestic,  and  bear 
true  faith  and  allegiance  to  the  same.    Comp.  St  1916,  {  4351. 

"Fourth.  It  shall  be  made  to  appear  to  the  satisfaction  of  the  court  ad- 
mitting any  alien  to  citizenship  that  immediately  preceding  the  date  of  his 
application  he  has  resided  continuously  within  the  United  States  five  years 
at  least,  and  within  the  state  or  territory  where  such  court  is  at  the  time 
held  <me  year  at  least,  and  that  during  that  time  be  has  behaved  as  a  man 
of  good  moral  character,  attached  to  the  principles  of  the  Constitution  of 
the  United  States,  and  well  disposed  to  the  good  order  and  happiness  of  the 
same.  In  addition  to  the  oath  of  the  applicant,  the  testimony  of  at  least  two 
witnesses,  citizens  of  the  United  States,  as  to  the  facts  of  residence,  moral 
(diaiacter,  and  attachment  to  the  principles  of  the  Constitution  shall  be  re- 
quired, and  the  name,  place  of  residence,  and  occupation  of  each  witness  shall 
be  set  forth  in  the  record."    Comp.  St.  1916,  {  4352. 

"Sec  6.  That  petitions  for  naturalization  may  be  made  and  filed  during 
term  time  or  vacation  of  the  court  and  shall  be  docketed  the  same  day  as 
filed,  bat  final  action  thereon  shall  be  had  only  on  stated  days,  to  be  fixed  by 
rule  of  the  court,  and  in  no  case  shall  final  action  be  had  upon  a  petition  until 
at  least  ninety  days  have  elapsed  after  filing  and  posting  the  notice  of  such 
petition."    Comp.  St  1916,  $  43M. 

"Sec.  9.  That  every  final  hearing  upon  such  petition  shall  be  had  in  open 
court  before  a  judge  or  Judges  thereof,  and  every  final  order  which  may  be 
made  upon  such  petition  shall  be  under  the  hand  of  the  court  and  entered  In 
foil  upon  a  record  kept  for  that  purpose,  and  upon  such  final  hearing  of  such 
petition  the  applicant  and  witnesses  shall  be  examined  under  oath  before  the 
court  and  in  the  presence  of  the  court."    Comp.  St  1916,  §  4368. 

It  will  be  noted  that  the  proceeding  before  the  court  Is  designated  in  section 
9,  supra,  as  a  "final  hearing  upon  such  petition."  From  the  foregoing  it  may 
be  argued  on  behalf  of  petitioner  that  under  existing  law  the  "application  to 
be  admitted"  Is  the  "petition,",  and  that  when  the  applicant  signs  the  petition, 
it  is  then  that  he  applies  for  admission,  the  period  intervening  between  suah 
application  and  final  hearing  having  been  provided  solely  in  order  to  give  full 
(H)Portunlty  to  examine  into  the  petition  and  ascertain  such  facts  and  In- 
formation as  may  advise  the  court  of  the  status  and  quallflcntlons  of  the 
applicant  when  he  appears  at  final  hearing.  The  words  "at  the  time  of  his 
application"  as  used  in  section  2171  must  be  read  in  the  light  of  the  statute 
of  1802  where  it  is  provided  that  the  applicant  "shall,  at  the  time  of  his  ap- 
plication to  be  admitted,  declare  •  •  •  before  some  one  of  the  courts 
aforesaid,  that  he  will  support  the  Constitution  of  the  United  States.  •  •  •  •• 
So  that  the  question  now  Is  whether  "application  to  be  admitted"  means  the 
"petition"  provided  under  the  statute  of  1906  or  the  final  hearing  provided 
under  that  statute.  The  question  has  never  been  passed  upon,  and  it  is  of 
paramount  importance  that  there  should  be  a  uniformity  of  ruling  in  this 
circuit  After  conference  with  my  Associates,  we  have  concluded  that  It  Is 
highly  desirable  that  this  question  shall  be  presented  as  speedily  as  possible 
to  the  Circuit  Court  of  Appeals,  and  1  am  authorized  to  state  that  that  court 
will  give  preference  to  the  hearing  of  an  appeal  from  such  determination  as 
is  here  made. 
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In  order  to  assure  an  Immediate  appeal  and  a  full  presentation  of  Mia 
subject-matter  to  the  Appellate  Court,  the  district  judges  have  deemed  the 
advisable  course  to  be  to  admit  the  an>licant  to  citizenship,  reserving  dedsloa 
on  all  similar  applications  until  the  Circuit  Court  of  Appeals  shall  have 
passed  on  this  test  case.  To  attain  this  prompt  result  the  United  States  at- 
torney and  the  Department  of  Labor  have  assured  the  court  of  their  Xoll 
co-operation. 

H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City. 
Samuel  Blumbet^g,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  Judge 
Mayer  in  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  admitting  the  appellee,  Jonas  Meyer,  to  citizenship 
April  6,  1917,  a  state  of  war  then  existing  between  the  empire  of 
Germany  and  the  United  States  of  America. 

Meyer  came  to  this  country  from  Germany  with  his  parents,  who 
were  German  citizens,  August  3,  1863,  when  he  was  4  years  of  age. 
He  has  lived  in  this  city  ever  since,  and.  was  told  and  has  always  sup- 
posed that  his  father,  who  died  here  in  1871,  had  been  naturalized, 
which  would  have  made  him  a  citizen  under  section  2172,  U.  S.  Rev. 
Stat.  (Comp.  St.  1916,  §  4367).  He  had  also  been  informed  Ihat  com- 
ing here  at  the  tender  age  of  4  years  he  was  for  this  reason  also  a  citi- 
zen of  the  United  States.  His  attention  having  been  lately  called  to 
the  matter,  he  took  advice,  and  was  able  to  find  no  evidence  whatever 
that  his  father  had  been  naturalized,  and  learned  that  he  had  been  mis- 
informed as  to  the  other  ground.  Acting,  however,  under  this  mistake 
of  fact  and  of  law,  he  has  voted  here  and  served  as  a  juror  in  this 
coimty,  where  jurors  are  required  to  be  citizens  of  the  United  States. 
Section  598,  Judicial  Law,  c.  30,  Con.  Laws  of  New;  York.  Because 
he  has  acted  in  good  faith  as  a  citizen,  he  was  relieved  of  the  obliga- 
.  tion  of  making  any  declaration  of  intention  by  the  provision  added  to 
paragraph  2,  §  4,  c.  3592,  Laws  of  1906,  by  section  3,  c  401,  Laws 
of  1910  (36  Stat  830),  which  provides  as  follows : 

"Provided  further,  that  any  person  belonging  to  the  class  of  persons  au- 
thorized and  qualified  under  existing  law  to  become  a  citizen  of  the  United 
States  who  has  resided  constantly  in  the  United  States  during  a  period  of 
five  years  next  preceding  May  1st,  nineteen  hundred  and  ten,  who,  because  of 
misinformation  in  regard  to  his  citizenship  or  the  requirements  of  the  law 
governing  the  naturalization  of  citizens  has  labored  and  acted  under  the  Im- 
pression that  he  was  or  could  become  a  citizen  of  the  United  States  and  has  In 
good  faith  exercised  the  rights  or  duties  of  a  citizen  or  Intended  citizen  of 
the  United  States  because  of  such  wrongful  information  and  belief  may,  upon 
making  a  showing  of  such  facts  satisfactory  to  a  court  having  jurisdiction  to 
issue  papers  of  naturalization  to  an  alien,  •  •  •  and  said  court  may  issue 
such  certificate  without  requiring  proof  of  former  declaration,  ■  •  •  •  but 
such  applicant  for  naturalization  shall  comply  In  all  other  respects  with  tlie 
law  relative  to  the  Issuance  of  final  papers  of  naturalizatioii  to  aliens." 

Section  2171  of  the  Revised  Statutes  of  the  United  States  reads: 

"No  alien  who  is  a  native  citizen  or  subject,  or  a  denizen  of  any  conntry, 
state,  or  sovereignty  with  which  the  United  States  are  at  war,  at  the  time  of 
bis  application,  shall  be  them  admitted  to  become  a  dtizea  of  the  United 
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States;  but  persons  resident  within  the  United  States,  or  the  territories 
thereof,  on  the  18th  day  of  June,  in  the  year  one  thousand  eight  hundred  and 
twelTe,  who  had  before  that  day  made  a  declaration,  according  to  law,  of 
their  intentton  to  become  citizens  of  the  United  States,  or  who  were  on  that 
day  entitled  to  become  citizens  without  making  such  declaration,  may  be  ad- 
mitted to  become  citizens  thereof,  notwithstanding  they  were  alien  enemies  at 
the  time  and  In  the  manner  prescribed  by  the  laws  heretofore  passed  on  that 
subject ;  nor  shall  anything  herein  contained  be  taken  or  construed  to  inter- 
fere with  or  prevent  the  apprehension  and  removal,  agreeably  to  law,  of  any 
alien  enemy  at  any  time  previous  to  th»  actual  naturalization  of  such  alien." 

The  first  part  of  this  section  comes  from  the  act  of  April  14,  1802, 
and  the  remainder  from  the  act  of  July  30,  1813.  At  the  time  these 
acts  were  passed  the  whole  procedure  for  naturalization  was  Begun  by 
the  alien's  making  a  declaration  of  his  intention  to  become  a  citizen 
two  years  at  least  prior  to  his  admission  upon  hearing  in  open  court. 
The  application  and  the  hearing  for  admission  were  contemporaneous. 
The  act  of  1802  expresses  the  intention  of  Congress  not  to  admit  an 
alien  subject  of  a  country  at  war  with  the  United  States  at  the  time  of 
the  hearing  in  open  court. 

The  rest  of  the  section  applies  only  to  the  War  of  1812,  but  shows 
that  Congress  had  changed  its  earlier  view  so  as  to  permit  the  admis- 
sion of  citizens  of  other  countries  at  war  with  the  United  States  at  the 
time  of  the  hearing  in  open  court,  provided  that  before  the  war  they 
bad  made  their  declarations  of  intention  or  were  entitled  to  citizenship 
without  making  such  declarations.  The  act  of  June  29,  1906,  estab- 
lishing a  bureau  of  immigration  and  naturalization,  treated  the  subject 
of  naturalization  much  more  elaborately  than  theretofore.  It  did  not 
repeal  section  2171,  but  introduced  a  new  step  in  the  procedure  be- 
tween the  declaration  of  intention  and  the  hearing  in  open  court,  viz., 
a  petition  for  naturalization  to  be  filed  by  the  alien  not  less  than  2  nor 
more  than  7  years  after  his  declaration  of  intention.  Consequently 
the  application  and  the  hearing  are  now  no  longer  contemporaneous. 
Sec.  4  of  the  act  of  June  29,  1906,  reads: 

"VixBt.  He  sbaU  dedare  on  oath  before  the  clerk  of  any  court  authorised  by 
this  act  to  naturalise  aliens,  or  his  authorized  deputy,  in  the  district  in 
wbidi  8Udi  alien  resides,  two  years  at  least  prior  to  his  admission,  and  after 
he  has  reached  the  age  of  eighteen  years,  that  It  Is  bona  fide  his  intention 
to  become  a  citizen' of  the  United  States,  and  to  renounce  forever  all  allegiance 
and  fidelity  to  any  foreign  prince,  potentate,  state,  or  sovereignty,  and  par- 
ticnlarly,  by  name,  to  the  prince,  potentate,  state,  or  sovereignty  of  which 
the  alien  may  be  at  the  time  a  citizen  or  subject.    •    •    • 

"Seocmd.  Not  less  than  two  years  nor  more  than  seven  years  after  he  has 
made  snch  declaration  of  intention  he  shall  make  and  file,  in  duplicate,  a 
petition  tn  writing,  signed  by  the  applicant  in  his  own  handwriting  and  duly 
TOlfled,  in  which  petition  such  applicant  shall  state  his  full  name,  bis  place 
of  residence  (by  street  and  number,  if  possible),  his  occupation,  and,  if 
possible,  the  date  and  place  of  his  birth.    •     *     • 

"Xhe  petition  shall  also  be  verified  by  the  affidavits  of  at  least  two  credible 
witnesses,  who  are  citizens  of  the  United  States,  and  who  shall  state  in  their 
affidavits  that  they  have  personally  known  the  applicant  to  be  a  resident  of 
the  United  States  for  a  period  of  at  least  five  years  continnously,  and  of  the 
state,  territory,  or  district  in  which  the  application  is  made  for  a  period  of 
at  least  one  year  Immediately  preceding  the  date  of  the  filing  of  his  petition, 
and  that  they  each  have  personal  knowledge  that  the  petitioner  is  a  person  of 
good  numU  diaxacter,  and  that  he  Is  in  every  way  qualified,  in  their  opinion, 
to  be  ado^ttted  as  a  dtlsen  of  the  United  States." 
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Section  6  of  the  act  is  as  follows : 

"That  petitions  for  naturalization  may  be  made  and  filed  during  term  time 
or  vacation  of  the  court  and  shall  be  docketed  the  same  day  as  filed,  but  final 
action  thereon  shall  be  had  only  on  stated  days,  to  be  fixed  by  rule  of  the 
court,  and  in  no  case  shall  final  action  be  had  upon  a  petition  until  at  least 
ninety  days  have  elapsed  after  filing  and  posting  the  notice  of  such  peti- 
tion.   •    *    •" 

The  question  for  determination,  is,  What  it,  under  the  act  of  1906, 
"the  time  of  his  application,"  at  which  time  section  2171  excludes  an 
alien  from  citizenship  if  his  country  is  at  war  with  the  United  States? 
The  government  contends  that  it  is  the  time  of  the  hearing  in  open 
court,  while  the  appellee  insists  that  it  is  the  time  of  the  filmg  of  the 
petition.  Obviously  the  petition  was  an  application  for  citizenship. 
The  two  witnesses  who  verified  it  were  required  to  swear  that  "the 
applicant"  was  continuously  a  resident  of  the  United  States  for  at 
least  5  years  and  of  the  state,  etc.  "in  which  the  application  is  made" 
at  least  1  year  preceding  the  date  of  filing  the  petition.  The  govern- 
ment regards  the  application  as  a  continuous  act  from  the  time  of  filing 
the  petition  down  to  and  including  the  hearing  in  open  court.  If  so,  as 
a  state  of  war  existed  April  6,  1917,  between  the  empire  of  Germany 
and  the  United  States,  this  alien  should  not  have  been  admitted  to  citi- 
zenship by  virtue  of  the  provisions  of  section  2171,  supra.  But  we 
think  the  application  complete  when  the  petition  is  filed,  although  90 
days  must  elapse  fr<Hn  "the  date  of  his  application"  before  the  hearing 
in  open  court,  which  is  itself  an  independent  step,  and  the  last  step  in 
the  whole  proceeding.  We  are  quite  clear  that  "the  time  of  his  appli- 
cation" prescribed  in  section  2171  is  the  time  of  filing  the  petition  un- 
der the  act  of  1906.  The  intervening  period  of  90  days  is  to  give  the 
government  an  opportunity  of  looking  up  the  antecedents  of  the  aK>li- 
cant  and  of  his  witnesses.  This  is  the  fair  and  natural  construction  of 
the  language  of  the  statutes,  and  is,  moreover,  quite  consistent  with  the 
intention  of  Congress  expressed  in  the  act  of  1813  during  the  war 
then  existing  with  England  that  aliens  who  had  declared  their  intention 
before  the  war  should  not  be  excluded  from  citizenship  though  war 
existed  at  the  time  of  the  hearing  in  open  court  upon  the  question  of 
their  admission. 

The.  order  is  affirmed. 

HOUGH,  Circuit  Judge  (dissenting).  That  "application"  as  used  in 
Rev.  Stat.  2171,  is  synonymous  with  "petition"  in  the  act  of  1906  I 
cannot  believe.  The  majority  agree  that  Congress  intended  not  to  ad- 
mit to  citizenship  the  subject  of  a  country  "at  war  with  the  United 
States  at  the  time  of  the  hearing  in  open  court,"  and  yet  find  a  statutory 
right  to  citizenship  complete  and  perfect  at  a  date  which  must  always 
(except  in  the  cases  of  soldiers  and  sailors)  be  90  days  at  least  before 
any  "hearing  in  open  court,"  legal  under  tiie  act  of  1906.  These  two 
propositions  are,  I  think,  inconsistent. 

In  1802  Congress  declared  (section  2171),  that  no  one,  being  an  alien 
enemy  "at  the  time  of  his  application,  shall  be  then  admitted"  to  citi- 
zenship. It  is  agreed  that  when  that  statute  was  passed,  and  for  over 
an  hundred  years  after,  "application"  meant  hearing  in  open  court. 
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There  are  still  hearings  in  open  court,  and  they  are  a  prerequisite  to 
lawful  naturalization.  There  is  no  reason  to  believe  that  the  statu- 
tory' words  have  changed  in  meaning. 

Indeed  the  construction  adopted  by  this  judgment  makes  section 
2171  declare  the  following :  An  alien  enemy  shall  not  be  "admitted"  at 
"the  time  of  his  application";  but  "application"  means  "petition"; 
therefore  such  alien  cannot  be  "admitted"  at  the  date  of  his  "petition." 
As  no  alien  (with  the  exceptions  noted)  can,  since  1906,  be  admitted 
at  date  of  petition,  whether,  he  be  an  enemy  or  not,  it  is  (to  say  the 
least)  somewhat  difficult  to  harmonize  the  legislation  of  1802  and  1906 
on  the  construction  adopted.  The  "final  hearing"  specifically  required 
by  the  present  statute,  and  agreed  to  be  one  equivalent  of  the  "applica- 
tion" under  the  act  of  1802,  becomes  an  idle  ceremony. 

For  the  reasons  foregoing,  I  think  that  "application"  still  means 
hearing  in  open  court,  and  that  means  the  present  statutory  "final  hear- 
ing"; therefore  I  dissent 


RIGGS  et  al.  r.  GIIXESPIB. 

(Carcnlt  Court  of  Appeals,  X>>artli  Circuit    Februaiy  2T,  19170 

Na  1471. 

L  larnncTion  ^=>29 — BBSTKAinxNe  IiXoai,  Pbockedinqb — Dkvbnse — Fbaudx;- 
uirr  BxLKASK. 

A  coart  of  equity  has  Jurisdiction  to  enjoin  defendants  in  an  action  at 
law  from  asserting  as  a  defense  a  release  under  sale  obtained  by  fraud, 
even  though  it  Is  doubtful  whether  plaintiff  would  be  unable  to  rely  on  the 
fraud  in  the  action  at  law. 

[Ed.  Note.— For  otfav  cases,  see  Injunctlra,  Oent  Dig.  Ii  66,  67.] 

2.  RnxAsc  «=>57(2) — ^Etidenob — FRAtTD  and  UNDtm  Influenok. 

In  a  suit  to  restrain  the  sureties  on  an  executor's  bond  from  setting  up 
as  a  defense  in  an  action  on  the  bond  a  release  of  one  of  them,  evidence 
heJd  to  show  that  the  release  was  obtained  by  the  surety  by  fraud  and  un- 
due influence  upon  the  only  heir  of  the  estate,  who  was  a  nephew  of  the 
surety  and  at  the  time  yisiting  in  his  home. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent.  Dig.  {  106.] 

3.  Relkasb  «=>17(1) — E'ba.ud — Confidential  Relation. 

Where  the  uncle  of  an  orphan  heir,  a  man  of  much  business  experience 
and  who  knew  that  the  heir  had  the  utmost  confidence  in  him,  induced 
the  h^r  to  release  him  from  liability  as  surety  on  the  executor's  bond, 
the  hdr  being  ignorant  of  the  effect  of  such  release,  the  uncle  was  guilty 
of  equitable  fraud  even  if  he  did  not  say  anything  to  deceive  or  mislead 
the  heir. 

[Ed.  Note. — ^For  other  cases,  see  Release,  Cent.  Dig.  g  32.] 

i.  Injunction  €=»119 — Pleadings — Anbweb — Ibbelevant  Facts. 

In  a  suit  to  enjoin  the  assertion  by  sureties  in  an  action  on  an  execu- 
tor's bond  of  a  release  fraudulently  obtained  by  one  of  them,  it  was  not 
error  to  strike  from  the  answer  paragraphs  setting  up  the  execution  by 
the  heir  of  another  release  to  all  the  sureties  given  in  a  separate  trans- 
action after  the  execution  of  the  first  release,  especially  where  the  decision 
of  that  motion  was  reserved  for  final  submission  and  no  evidence  was 
ofl^ered  in  support  of  those  paragrapha 

[BM.  Note.— For  other  cases,  see  InJuncUon,  Cent  Dig.  gj  243-250.] 

«=»For  sUiar  ouw  ■••  nuiia  toplo  *  KBT-NXJHBBiB  in  aU  Kar-Numbered  OIcmU  *  Indezn 
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6.  Injunction  ®=>113 — Restbainino  DurENSB  at  Law — liACRBs. 

A  suit  to  restrain  sureties  on  executor's  bond  from  relying  on  a  release 
given  to  one  of  them  by  the  sole  heir  as  a  defense  Is  not  barred  by  laches, 
where  the  heir  used  due  diligence  In  Instituting  suit  against  the  executor 
for  an-  accounting,  though  more  than  five  years  bad  elapsed  since  the  ex- 
ecution  of  the  release. 
[Ed.  Xote.— For  other  cases,  see  Injunction,  Gent  l>\g.  §}  198-201.] 

Appeal  and  Cross-Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  West  Virginia,  at  Parkersburg; 
Alston  G.  Dayton,  Judge. 

Suit  by  John  J.  Gillespie  against  Caleb  B.  Riggs  and  others  to  re- 
strain the  defendants  from  asserting  as  a  defense  to  an  action  at  law 
a  release  given  by  plaintiff  to  one  of  them.  From  a  decree  (229  Fed. 
760)  granting  injunction  except  as  to  the  liability  of  the  defendant  to 
whom  the  release  was  given,  the  other  defendants  appeal,  and  plaintiff 
files  a  cross-appeal.  Decree  reversed,  and  cause  remanded,  with  in- 
structions. , 

Jennings  C.  Wise,  of  Richmond,  Va.,  and  Charles  E.  Hogg,  of  Point 
Pleasant,  W.  Va.  (Boreman  &  Carter  and  C.  B.  Rigle,  all  of  Middle- 
bourne,  W.  Va.,  on  the  brief),  for  appellants  and  cross-appellees. 

Thomas  P.  Jacobs,  of  New  Martinsville,  W.  Va.,  and  David  F. 
Pugh,  of  Columbus,  Ohio  (John  H.  McCoy  and  Arlen  G.  Swiger,  both 
of  Sistersyille,  W.  Va.,  and  Pugh  &  Pugh,  of  Columbus,  Ohio,  on  the 
brief),  for  appellee  and  cross-appellant. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  ROSE, 
District  Judge. 

PRITCHARD,  Circuit  Judge.  This  is  an  appeal  and  cross-appeal 
from  the  District  Court  of  the  United  States  for  the  Northern  District 
of  West  Virginia. 

The  facts  are  as  follows:  The  father  of  appellee,  Wm.  H.  Gilles- 
pie, died  in  1897,  leaving  a  will  and  testament  disposing  of  about  $40,- 
000  worth  of  property,  and  the  appellee  was  his  sole  heir  at  law.  Wal- 
ter R.  Smith,  one  of  the  cross-appellees,  was  appointed  as  his  executor. 
The  other  appellants  and  cross-appellees  and  Lloyd  L.  Stealey,  who 
died  before  the  litigation  was  instituted,  as  his  sureties  executed  a  joint 
and  several  bond  in  the  sum  of  $40,000.  For  about  14  years  the  execu- 
tor administered  upon  the  estate.  He  made  no  settlement  of  his  ac- 
counts during  that  time.  After  the  appellee  became  of  age,  he  institut- 
ed a  suit  in  the  circuit  court  of  Tyler  county  to  compel  him  to  settle 
his  accounts.  A  commissioner  was  appointed  by  the  court,  who  report- 
ed that  appellee  was  entitled  to  the  sum  of  $36,008.84,  upon  which  the 
court  entered  a  decree  in  his  favor. 

On  the day  of  October,  1914,  appellee  instituted  an  action  at 

law  in  the  United  States  District  Court  Upon  the  bond  of  the  executor 
and  six  sureties.  Thfcf  appellants  filed  a  separate  plea  pleading  an  al- 
leged release  purporting  to  have  been  given  by  appellee  to  John  M. 
Smith,  one  of  the  sureties.    The  release  m  question  reads  as  follows : 

"Whereas,  Walter  R.  Smith,  of  SlsteravUle,  in  the  county  of  Tyler,  and  state 
of  West  Virginia,  is  administrator  of  the  estate  of  William  H.  Gillespie,  de- 
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ceased,  late  of  SlstersvlUe,  and  John  M.  Smith,  of  WUbnr,  In  said  county  and 
state.  Is  surety  upon  the  bond  of  said  Walter  R.  Smith  as  such  administrator, 
and  John  Gillespie  of  said  SlstersYllle.  Is  now  the  sole  heir  of  eald  estate  and 
of  full  age:  Now,  therefore,  I,  the  said  John  GUle^le,  In  consideration  of  the 
sum  of  one  dollar  ($1.00)  and  other  good  considerations  to  nie  In  hand  paid  by 
the  said  John  M.  Smith,  have  released  and  discharged  and  do  hereby  release 
and  discharge  the  said  John  M'.  Smith  from  all  and  every  obligation  as  a  sure- 
ty or  otherwise  upon  the  said  bond  of  said  administrator,  and  from  all  liability 
to  me  by  reason  of  said  bond. 
"Witness  my  band  and  seal  this  29th  day  of  September,  190»." 

Appellee,  being  of  the  opinion  that  in  an  action  at  law  he  could  not 
traverse  the  defense  made  by  this  plea,  instituted  a  suit  in  equity  pray- 
ing for  injunctive  relief,  in  which,  among  other  things,  it  is  alleged  that 
the  defense  made  by  this  plea  in  the  action  at  law  is  inequitable  in  that : 

First.  There  was  no  valuable  consideration  to  the  execution  of  said 
release. 

Second.  That  it  was  not  his  intention  to  release  the  other  sureties. 

Third.  That  it  was  obtained  from  him  by  fraud  committed  by  John 
M.  Smith. 

Fourth.  That  even  if  there  were  no  such  reasons  for  the  impeach- 
ment of  the  release,  it  in  equity  only  operated  as  a  release  to  John  M. 
Smith  of  his  proportion  of  the  liability  on  the  bond,  and  to  the  other 
sureties  of  the  one-seventh  part  of  the  total  liability,  for  which  the  ac- 
tion at  law  was  brought 

It  is  allied  in  the  bill  that  the  release  pleaded  in  the  common-law 
action  is  neither  a  release  to  John  M.  Smith,  who  secured  it  from  his 
nq>hew,  the  appellee,  nor  a  release  in  any  sense  to  the  other  sureties ; 
that  appellee  could  not  in  a  court  of  law  secure  the  relief  which  he  seeks, 
to  wit,  to  destroy  and  annul  a  fraudulently  obtained  release  and  to  grant 
such  other  and  further  relief  to  which  appellee  may  be  entitled.  There- 
fore this  suit  was  instituted  on  the  equity  side  of  the  court. 

The  bill  alleges  that  on  the  29th  day  of  September,  1909,  John  M. 
Smith  secured  the  release  in  question  from  his  nephew,  the  appellee,  at 
a  time  shortly  after  he  had  reached  his  majority ;  that  appellee's  mother 
was  a  sister  of  John  M.  Smith ;  and  that  the  consideration  recited  in 
the  release  is  $1,  none  of  which  was  paid.  It  is  further  alleged :  That 
at  the  time  the  release  was  secured  appellee  did  not  know  how  much 
W.  R.  Smith,  executor,  owed  him,  inasmuch  as  no  settlement  had  been 
made  at  that  time.  That  he  was  young  and  inexperienced  and  had  no 
knowledge  of  the  effect  and  character  of  legal  papers  or  documents. 
That  he  was  persuaded  to  sign  the  release  by  the  false  representations 
of  John  M.  Snuth  to  the  effect  that  the  execution  of  the  release  would 
not  in  any  way  prejudice  his  right  as  sole  devisee,  legatee,  or  heir  of  his 
father,  and  tiiat  he  had  no  opportunity  to  advise  with  counsel  or 
friends,  being  at  the  time  at  the  home  of  John  M.  Smith,  some  20  miles 
distant  from  his  home  and  friends.  That  he  was  a  mere  child  when 
his  father  died,  about  12  or  13  years  of  age,  and  was  brought  up  after 
the  death  of  his  father  by  W.  R.  Smith,  executor,  and  Miss  Thene 
Smith,  his  mother's  sister,  in  his  father's  home,  where  he  remained 
until  his  marriage,  in  July,  1909,  at  which  time  he  moved  to  himself; 
that  shortly  thereafter  John  M.  Smith  went  to  his  home  in  the  city  of 
Sistersville  and  invited  appellee  and  his  wife  to  visit  them,  stating  at 


Digitized  by 


Google 


314  241  FBDBRAL  BEPOBTEH 

the  time  that  he  wanted  them  to  get  better  acquainted.  That  in  re- 
sponse to  this  invitation  they  visited  Smith  on  the  25th  day  of  Septem- 
ber, 1909.  That  he  had  been  brought  up  from  childhood  under  the 
Smith  influence.  That  his  uncle,  W.  R.  Smith,  and  Miss  Thene  Smith 
had  controlled  his  every  action  and  exercised  great  influence  over  him, 
and  that  W.  R.  Smith,  the  executor  and  guardian,  concealed  from 
him  the  true  condition  of  his  father's  estate.  That  after  he  had  been 
at  the  home  of  his  uncle,  John  Ml  Smith,  for  a  few  days,  to  wit,  on 
September  29,  1909,  John  M.  Smith  presented  a  paper  called  a  release, 
and  while  in  the  presence  of  his  uncle,  in  his  home  and  under  his  in- 
fluence, requested  him  to  sign  the  same,  asserting  at  the  time  that  he  did 
not  want  anything  to  trouble  him  and  that  it  could  not  make  any  dif- 
ference, inasmuch  as  there  were  enough  sureties  on  the  bond  to  carry 
it,  and  that  he  wanted  him  to  release  him  as  surety.  The  paper  which 
he  presented  was  prepared  by  John  M.  Smith's  brother,  a  lawyer,  who 
resided  in  Minnesota.  That  under  these  circumstances  he  yielded  and 
signed  the  paper  for  no  consideration  whatever.  That  at  the  same  time 
John  M.  Smith  told  him  that  there  was  little,  if  anything,  coming  from 
his  father's  estate,  and  that  the  paper  in  question  would  not  release 
any  of  the  other  sureties.  That  owing  to  his  lack  of  knowledge  of  such 
matters  he  relied  upon  the  statement  of  John  M.  Smith  in  this  respect. 
That  all  this  was  simply  a  fraudulent  scheme  by  which  John  M.  Smith 
sought  to  release  himself,  if  possible,  from  all  liability  on  the  bond. 
That  while  visiting  his  uncle  he  enjoyed  his  hospitality.  That  the  mem- 
bers of  the  family  were  extremely  kind  to  him,  and  that  they  secured 
the  release  at  the  opportune  moment  when  he  felt  under  great  obliga- 
tions to  his  uncle  and  family  for  their  entertainment  and  at  a  time  when 
he  was  in  no  mental  condition  to  deny  a  request  from  his  uncle.  In 
this  connection,  it  is  alleged  by  appellee  that  neither  he  nor  his  wife 
were  ever  again  invited  to  make  a  visit,  nor  were  they  ever  visited  by 
his  uncle,  John  M.  Smith.  It  is  insisted  by  counsel  for  appellee  that 
the  facts  as  alleged  clearly  show  that  the  release  in  question  was  ob- 
tained by  fraud,  imposition,  duress,  undue  influence,  and  misrepre- 
s«itation,  and  that  therefore  in  equity  such  release  is  null  and  void. 

The  appellants  filed  a  motion  setting  forth  that  the  bill  failed  to 
allege  any  matter  of  equity,  in  that  the  release  could  be  avoided  in  a 
court  of  law  as  well  as  in  a  court  of  equity,  and  that  the  question  of 
the  validity  of  the  release  could  be  controverted  in  an  action  of  debt ; 
that  appellee  has  been  guiltjr  of  gross  laches  in  instituting  this  suit; 
and  that  therefore  appellee  is  not  entitled  to  the  relief  prayed  for  in 
the  bill. 

Appellants  also  filed  their  joint  and  several  answers  which  consist  of 
denials  of  the  allegations  of  the  bill,  more  especially  the  allegations  as 
to  misrepresentations  and  frauds  imputed  to  John  M.  Smith. 

In  paragraph  23  of  the  answer,  a  further  contract  and  agreement  be- 
tween appellee  and  appellants  is  set  forth,  the  substance  of  which  being 
that  the  appellee  agreed  with  the  appellants  and  the  executor  of  L.  L. 
Stealey,  deceased,  that  in  consideration  of  a  loan  of  $17,000  to  the  ap- 
pellee to  enable  him  to  purchase  the  Bloomingdale  farm,  in  Henrico 
county,  Va.  (which  the  executor  had  purchased  with  money  belonging^ 


Digitized  by 


Google 


BIG08  T.  OILLBSPIB  815 

to  the  estate),  part  of  the  purchase  price  being  paid,  and  to  secure  the 
remainder,  he  had  given  a  deed  of  trust  under  which  it  was  about  to 
be  sold ;  that  he  released  the  sureties  on  the  bond  of  W.  R.  Smith  as 
executor  from  all  liabilities  of  the  payment  of  any  money  then  due  or 
to  become  due  to  him  from  W.  R.  Stpith  as  executor. 

In  paragraph  24  (improperly  numbered  23)  it  is  allied  that  C.  S. 
Stealey  as  executor  of  L»  L.  Stealey,  deceased,  is  a  necessary  and  prop- 
er party  to  the  suit 

The  appellee  entered  a  motion  to  strike  out  these  two  paragraphs  of 
the  complaint  upon  the  ground  that  they  did  not  constitute  any  defense 
to  the  bill.  A  consent  order  was  entered,  in  which  it  is  recited  that 
all  motions  and  questions  raised  thereby  should  be  reserved  "for  the 
final  submission  of  this  cause,  and  that  the  evidence  of  the  parties  shall 
be  taken,"  and  that  the  parties  be  permitted  to  take  their  evidence  be- 
fore some  competent  legal  authority  upon  reasonable  notice,  and  that 
the  action  of  debt  should  stand  continued  until  the  equity  cause  was 
disposed  of. 

Both  parties  took  depositions  which  were  filed.  However,  appel- 
lants did  not  take  any  depositions  nor  offer  any  evidence  in  support 
of  the  paragraphs  of  the  answer  which  the  appellee  had  moved  to 
strike  from  the  record.  The  court  below  entered  a  decree  overruling 
the  motion  of  appellants  to  dismiss  the  bill  and  sustaining  the  motion 
of  appellee  to  strike  out  all  of  appellant's  answer,  consisting  of  the 
paragraphs  to  which  we  have  referred,  and  also  granted  an  injunction 
restraining  appellants  from  using  the  alleged  release  for  any  other  pur- 
pose than  to  secure  for  themselves  in  the  trial  in  the  action  at  law  a 
credit  for  such  sum  as  John  M.  Smith  would  have  been  liable  for 
if  he  had  not  been  released ;  such  sum  to  be  the  full  and  equal  of  what 
the  solvent  parties  may  have  to  pay  or  be  liable  for. 

[1]  The  appellants  insist  that  a  court  of  equity -is  without  jurisdic- 
tion to  grant  tfie  relief  sought  by  the  bill.  The  release  which  appellee 
seeks  to  annul,  as  we  have  already  stated,  is  under  seal.  This  ques- 
tion is  well-settled,  as  will  appear  from  the  following  cases  which  we 
cite :  , 

In  the  case  of  Davis  v.  Wakelee,  156  U.  S.  680,  IS  Sup.  Ct.  555, 
39  L.  Ed.  578,  it  was  held: 

That  a  salt  In  equity  may  be  "sustained  In  favor  of  a  plaintiff  In  a  proposed 
action  at  law,  to  enjoin  the  defendant  from  setting  up  a  threatened  defense, 
upon  the  ground  that  be  Is  equitably  estopped  from  so  doing,  •  •  *  when 
tJie  remedy  at  law"  Is  not  "plain,  adequate,  and  complete.    •    •    • 

*^ii  the  nnoertalnty  which  appears  to  exist  In  that  state,  as  to  whether  a 
complaint  setting  forth  all  the  facts  would  or  would  not  be  demurrable,  we 
think  It  may  be  fairly  said  that  the  remedy  at  law  is  not  so  plain  or  dear  as 
to  oust  a  court  of  equity  of  Jurisdiction.  It  is  a  settled  principle  of  etiuity 
jurisprudence  that,  if  the  remedy  at  law  be  doubtful,  a  court  of  equity  will  not 
decline  cognizance  of  the  suit.  •  ♦  •  Where  equity  can  give  relief,  plain- 
tiff ought  not  to  be  oompelled  to  speculate  upon  the  chance  of  his  obtaining 
relief  at  law." 

This  question  was  passed  upon  by  the  Supreme  Court  of  West  Vir- 
ginia in  the  case  of  Rogers  v.  Rogers,  37  W.  Va.  407,  16  S.  E.  633; 
the  second  syllabus  in  that  case  being  as  follows : 
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"Equity  will  restrain  by  Injnnctioii,  not  only  the  suit  at  law  Itself,  but  tHatf 
the  Introdnctlon  of  evidence  In  such  salt,  which,  though  perhaps  legally  ad- 
missible, Is  manifestly  Contrary  to  right  and  Justice." 

Indeed,  it  is  generally  conceded  to  be  the  rule  that  the  power  to 
reform  written  contracts  for  fraud  or  mistake  is  vested  in  courts  of 
equity,  and  that  such  power  cannot  be  exercised  by  common  law 
courts.  In  George  v.  Tate,  102  U.  S.  564,  26  L.  Ed.  232,  Justice 
Swayne,  said: 

"It  Is  well  settled  that  the  only  fraud  permissible  to  be  proved  at  law  Id 
these  cases  Is  fraud  touching  the  execution  of  the  Instrument,  such  as  mis- 
reading, the  surreptitious  substitution  of  one  paper  for  another,  or  obtaining, 
by  some  other  trick  or  device,  an  instrument  which  the  party  did  not  intend 
to  give." 

The  following  cases  are  very  much  in  point:  Handcock  ct  al.  v. 
Cossett  (C.  C.)  45  Fed.  754;  1  Pomeroy's  Equity  Jurisprudence,  383; 
Messinger  v.  New  England  Mutual  Life  Ins.  Co.  (C.  C.)  59  Fed.  529 ; 
Hartshorn  v.  Day,  19  How.  211,  15  L.  Ed.  605. 

The  rule  is  so  well-established  that  we  do  not  deem  it  nfecessary  to 
enter  into  an  extended  discussion  of  this  point.  We  have  carefully 
considered  the  cases  cited  by  appellants,  but  do  not  think  that  they 
apply  to  the  case  at  bar.  In  view  of  what  we  have  said,  it  follows 
that  the  action  of  the  court  below  in  assuming  jurisdiction  of  this  suit 
was  proper. 

[2J  We  will  next  consider  the  question  as  to  whether  the  court 
erred  in  dismissing  the  bill  as  to  the  defendant  John  M.  Smith ;  i.  e., 
in  holding  that  the  release  is  valid  and  constitutes  a  valid  release  to  the 
appellee's  action  against  John  M.  Smith. 

Would  one  in  the  full  possession  of  his  mental  faculties  and  not  un- 
der any  delusion  enter  into  a  contract  of  this  character,  and  could  an 
honest  and  fair-minded  man  accept  the  same?  These  pertinent  in- 
quiries arise  at  the  threshold  of  this  case,  and  should  be  met  in  order 
to  reach  a  correct  conclusion  as  respects  the  merits  of  this  controversy. 

In  determining  the  question  as  to  whether  plaintiif  was  induced  to 
sigh  the  release  on  account  of  undue  influence,  it  becomes  necessary 
to  consider  the  situation  of  the  parties  at  the  time  it  was  executed. 
As  we  have  already  stated,  appellee's  father  died  when  he  was  about 
the  age  of  13.  He  was  then  placed  in  the  custody  and  under  the  con- 
trol of  his  near  relatives  consisting  of  an  aunt  and  an  uncle,  who, 
no  doubt,  were  as  near  and  dear  to  him  as  if  they  had  been  his  own 
parents.  He  spent  his  childhood  with  them,  and  it  was  but  natural 
that  he  should  have  become  very  much  attached  to  them,  and  this  ap- 
plies with  equal  force  to  his  uncle,  John  M.  Smith,  through  whose  in- 
fluence he  was  induced  to  sign  the  release  in  question.  Indeed,  it  is 
difiicult  to  imagine  a  situation  where  the  relationship  could  be  more 
intimate.  Under  these  circumstances,  it  would  have  been  well-nigh 
impossible  for  any  one  to  have  convinced  this  young  man  that  his  rela- 
tives were  not  his  best  friends,  and  that  they  would,  under  any  circum- 
stances, betray  his  confidence  or  permit  anything  to  be  done  that  might 
militate  against  his  welfare.  In  a  word,  the  relationship  thus,  estab- 
lished was  precisely  in  the  nature  of  the  relationship  that  exists  be- 
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tween  parent  and  child,  and  it  is  in  such  light  that  we  most  consider 
the  circumstances  of  this  case. 

It  is  true  that  at  a  proper  age  he  was  sent  to  school  and  received 
what  might  be  termed  a  fairly  good  education,  but  there  is  nothing 
in  the  evidence  to  indicate  that  while  attending  school  anything  trans- 
pired that  could  have  in  the  least  impaired  his  confidence  or  marred  the 
relationship  that  had  existed  between  them  from  the  day  his  father 
died. 

It  further  appears  from  the  evidence  that  after  he  left  school  he 
married  and  settled  down,  no  doubt  with  the  belief  that  the  estate 
which  his  father  had  left  him  would  be  ample  to  insure  his  comfort 
in  the  future.  It  was  at  this  time  that  John  M.  Smith,  his  uncle, 
invited  appellee  and  his  wife  to  become  his  guests,  and  during  their 
visit  both  Smith  and  the  other  members  of  his  family  were  at  great 
pains  to  make  their  stay  pleasant  and  enjoyable.  They  spared  no  ef- 
forts to  make  them  feel  perfectly  at  home  and  to  realize  that  they  were 
being  entertained  not  selfishly  but  purely  on  account  of  the  rdation- 
ship  that  existed  between  them.  At  the  time  that  appellee  was  about 
to  depart,  this  uncle,  under  the  guise  of  love  and  friendship,  approach- 
ed him  with  the  request  that  he  sign  a  paper,  the  legal  effect  of  which 
was  to  deprive  jappellee  of  a  portion  of  the  patrimony  that  had  been 
left  him  by  his  father. 

The  appellee  while  on  the  witness  stand,  when  asked  why  it  was  that 
he  had  always  regarded  his  uncle  as  an  upright  man,  said : 

"Well,  I  hardly  know  whether  I  could  explain  It  In  words  exactly  what  it 
was  that  produced  that,  for  you,  or  not  It  was  inculcated  In  me  by  every  one 
that  was  around  himf;  my  aunt  and  my  uncle  and  my  mother  all  looked  up  to 
him  as  being  the  head  of  the  family,  the  oldest  one,  a  very  good  man  and  up- 
right in  every  way,  and  I  had  always  looked  upon  him  in  that  way.  I  knew 
that  he  bad  held  a  great  many  positions  of  trust  of  various  kinds." 

The  witness  also,  in  reply  to  further  questions,  said : 

"Q.  State  whether  or  not^he  stated  to  you  his  purpose  in  asking  you  in 
there?  A.  Yes,  sir;  he  told  me  he  wanted  me  to  sign  a  release.  He  said  he  was 
an  old  man,  well  'up  in  years,  and  that  just  recently  he  remembered  he  was  on 
the  bond,  and  went  on  to  cite  certain  other  men  who  were  on  the  bond  with 
hiid — I  don't  remember  who  he  said  at  that  time,  but  it  bad  been  brought  to 
kis  memory  by  hearing  the  fact  that  W.  R.  Smith  was  in  difficulty  with  T.  J. 
Anderson,  and  he  told  me  his  property  at  that  time  had  been  practically  all 
transferred  to  his  sons. 

"Q.  l%at  Is,  Mr.  John  M.  Smith's  property?  A.  Yes,  sir;  It  had  all  been 
practlcany  transferred  to  his  sons,  he  said.  And  he  represented  to  me  that 
the  release  would  only  release  him,  and  would  not  release  the  rest  of  the 
sureties,  and  It  would  be  a  great  personal  favor  to  him,  and  that  the 
amount  of  money  due  me  from  W.  R.  Smith  could  not  be  so  very  much, 
and  that  the  rest  of  the  bondsmen  would  be  good  for  whatever  was  due, 
and  he  said  he  would  be  very  glad  for  me  to  sign  it  I  had  always,  ever 
since  my  earliest  recollection,  been  brought  up  to  look  upon  him  as  what  most 
people  would  call  a  pUlar  of  righteousness,  a  man  who  would  not  do  any  wrong 
of  any  kbid.  I  had  always  been  raised  up  with  the  Smith  family.  I  was  very 
young  when  my  father  and  mother  died,  and  whatever  he  told  me,  I  believed 
It  imi^cltly,  and  when  he  said  to  me  that  he  would  like  for  me  to  sign  the 
release,  natundly  I  signed  It,  and,  so  far  as  I  knew,  that  was  all  there  was  to 
It,  and  that  it  only  released  him  personally,  and  did  not  affect  the  other  suie- 
UMatalL" 
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He  further  testified  that  at  that  time  he  did  not  have  sufficient  legal 
knowle(^e  to  enable  him  to  write  a  release  deed  or  other  document  of 
similar  character ;  that  he  had  never  given  legal  matters  any  attention 
whatever,  and  therefore  possessed  no  knowledge  whatever  in  regard 
to  documents  of  this  kind ;  that  after  the  paper  was  presented  to  him 
for  his  signature  he  had  no  opportunity  to  consult  counsel  or  friends, 
and  he  at  that  time  felt  that  he  had  no  reason  to  do  so ;  that  be  con- 
sidered his  uncle's  word  as  being  as  good  as  his  bond — ^that  the  release 
was  all  right  and  "would  not  affect  me  financially."  He  further  tes- 
tified that  before  that  time  he  had  had  no  litigation  whatsoever. 

Under  these  circumstances,  it  was  but  natural  that  the  nephew  should 
have  acceded  to  his  uncle's  request,  especially  in  view  of  the  fact  that 
his  uncle  had  informed  him  that  what  he  was  asking  him  to  do  was 
all  right  and  that  it  could  not  affect  his  interest  one  wiay  or  the  other. 
This  is  precisely  the  kind  of  power,  the  exercise  of  which  places  one 
situated  like  appellee  in  a  position  where  the  law  deems  him  incapable 
of  exercising  that  judgment  and  free  will  so  essential  to  the  intelligent 
disposition  of  his  propierty  or  making  contracts  affecting  the  same. 
Adams  v.  Cowen,  177  U.  S.  471,  20  Sup.  Ct.  668,  44  L.  Ed.  851 ;  Tay- 
lor V.  Taylor,  8  How.  183,  12  L.  Ed.  1040;  Comstock  v.  Henon,  55 
Fed.  803,  5  C.  C.  A.  266.       . 

2  Pomeroy%  Equity  Jurisprudence,  §  951,  in  referring  to  this  phase 
of  the  question,  contains  the  following : 

"Undue  Itifluence. — Where  there  is  no  coercion  amounting  to  duress,  but  a 
transaction  is  the  result  of  a  moral,  social,  or  domestic  force  exerted  upon  a 
party,  controlling  the  free  action  of  his  vviU  and  preventing  any  true  consent, 
equity  may  relieve  against  the  transaction,  on  the  ground  of  undue  influence, 
even  though  there  may  be  no  invalidity  at  law.  In  the  vast  majority  of  In- 
stances, undue  influence  naturally  has  a  field  to  work  upon  in  the  condition  or 
circumstances  of  the  person  Influenced,  which  render  him  peculiarly  suscepti- 
ble and  yielding,  his  dependent  or  fiduciary  relation  towards  the  one  exerting 
the  influence,  his  mental  or  physical  weakness,  his  pecuniary  necessities,  his 
ignorance,  lack  of  advice  and  th«  lUce.  All  these  dicumstances,  however,  are 
incidental  and  not  essential." 

It  is  earnestly  contended  by  appellants  that  appellee  knew  a  great 
deal  more  about  the  condition  of  the  estate  than  his  uncle,  J,  M.  Smi^ ; 
that  he  obtained  this  information  from  a  letter  written  him  by  the 
executor  in  1908.  We  have  carefully  considered  the  letter  in  question, 
but  we  find  nothing  contained  therein  that  could  have  furnished  him 
the  information  necessary  to  properly  apprise  him  of  the  true  condi- 
tion of  his  father's  estate  at  that  time..  While  it  is  true  that  this  let- 
ter informed  him  that  his  father's  estate  amounted  to  less  than  $30,000, 
it  should  be  borne  in  mind  that  the  letter  also  contained  the  informa- 
tion that  the  executor  had  paid  out  for  building  $1,680 ;  a  note  due  his 
grandmother  of  $1,565;  note  to  John  Arthur  of  $5,385;  note  due 
Kate  of  $336 ;  building  and  loan,  $600.  The  letter  also  stated  "that  the 
appellee  had  received  $5,000,  making  a  total  of  $14,566.  The  letter 
then  proceeds  to  say: 

"Wanted  to  do  the  best  thing  by  you  and  put  the  money  where  It  was  safest 
and  I  did  not  see  anything  that  looked  bettor  to  me  than  Bloomlngdale.  Tou, 
John,  will  no  doubt,  find  nothing  safer  than  a  good  piece  of  real  estate.  When 
the  ^rm  was  bought  it  was  not  my  Intention  to  have  the  deed  made  to  my- 
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self,  bat  did  that  npon  advice  of  Mr.  JQIer,  as  he  said  it  the  west  side  was  sold 
In  lots.  It  could  not  satisfactorily  to  buyer  be  deeded.  As  I  was  tied  up  in 
the  R.  R.  matter  I  did  not  have  the  money  to  meet  the  payments,  and  having 
collected  outside  of  what  yon  got  $10,000.00,  I  used  it  In  meeting  the  pay- 
ments, having  the  note  endorsed  as  paid  by  W.  R.  Smith,  Exec,  and  Agt.,  leav- 
ing the  money  secured  by  the  land,  making  in  all  $18,000.00  paid  on  the  farm. 
There  is  $1,S00  of  Com.  Bank  Stock.  Don't  know  whether  that  was  a  good 
investment  or  not.  At  the  time  I  took  it  all  hanks  seemed  to  be  doing  well. 
It  has  not  paid  more  than  four  per  cent.,  which  was  better  than  a  6  per  cent, 
loan.  I  don't  know  whether  it  conld  be  sold  or  not.  When  I  bought  10  shares 
it  was  worth  110  to  116.  I  paid  100.  Don't  know  what  it's  considered  worth 
now.  There  is  $8,500  secured  by  mortgage  that  cannot  legally  be  collected  for 
a  few  months,  and  $2,000  that  I  think  may  be  gotten  before  long." 

From  this  letter  it  appears  that  the  executor  was  not  indebted  to 
appellee,  but  that,  on  the  other  hand,  appellee  was  indebted  to  the  exec- 
utor over  $2,000. 

This  was  the  situation  of  affairs  at  that  time  as  shown  by  the  letter 
in  question.  Therefore  it  will  be  seen  tiiat  this  letter  could  not,  in  any 
event,  be  used  for  the  purpose  of  showing  that  appellee  understood  at 
the  time  that  the  executor  was  indebted  to  him  in  anything  like  the 
sum  which  appellee  finally  recovered  from  the  executor  in  the  District 
Court.  This  piece  of  evidence,  we  think,  tends  to  show  that  appellee 
was  not  fully  advis'ed  as  to  the  true  situation  at  the  time  he  executed 
the  release. 

[3]  It  is  ctmtended  1^  counsel  for  appellants  that  there  is  not  suffi- 
cient legal  evidence  to  show  that  this  release  was  obtained  by  fraud 
or  misrepresentation.  We  cannot  give  our  assent  to  this  proposition, 
feeling  as  we  do  that  the  evidence  clearly  shows  that  it  was  the  de- 
liberate purpose  of  appellee's  uncle  to  not  only  take  advantage  of  the 
relationship  existing  between  them,  but  that  he -also  misrepresented 
the  facts  as  to  the  true  situation ;  but,  even  if  this  were  not  true,  his 
uncle  was  a  man  of  much  experience  in  business  affairs,  having  held 
positions  of  trust,  and  therefore  was  capable  of  exercising  intelligent 
judgment  as  to  the  best  method  by  which  he  could  be  released  from 
the  obligation  that  he  had  incurred  as  surety  on  the  executor's  bond, 
and,  knowing  that  his  nephew  had  the  utmost  confidence  in  him  by 
reason  of  the  relation  that  existed  between  them,  induced  him  to  sign 
the  release.  Under  such  circumstances,  what  he  did  was  a  fraud  in 
equity,  even  if  he  had  not  done  or  said  anything  calculated  to  deceive 
or  mislead  appellee. 

It  is  true  that  John  M.  Smith  to  a  certain  extent  contradicted  the 
evidence  of  appellee,  but  it  sufficiently  appears  from  his  testimony 
that  his  memory  is  somewhat  impaired  on  account  of  his  age.  •  In  re- 
ferring to  the  reason  which  prompted  him  to  ask  appellee  to  release 
him  of  his  liability,  he  said  that  "he  just  asked  John  the  question,  if 
he  was  willing  to  release  him  of  his  liability  I  might  have  to  pay  in 
case  W.  R.  did  not  make  good,  and  he  said  he  would."  It  is  contended 
that,  in  view  of  this  statement,  we  should  infer  that  without  any 
particular  purpose  in  view  he  asked  appellee  to  release  him.  In  this 
connection  it  is  significant  that  he  only  secured  the  release  for  him- 
self.   Indeed,  we  think  the  evidence  shows  most  conclusively  that  this 
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release  was  secured  by  a  cunningly  devised  scheme,  where  the  schemer 
laid  his  plans  in  advance,  confidently  believing  at  the  time  that  his 
nephew,  owing  to  the  relations  that  existed  between  them,  would,  in 
all  probability,  comply  with  his  request. 

[4]  It  is  urged  that  the  court  below  erred  in  sustaining  the  motion 
to  strike  out  certain  paragraph's  in  the  answer  to  which  reference  was 
made  in  the  statement  of  facts.  In  the  first  of  these  paragraphs,  as 
we  have  stated,  it  is  alleged  that  Walter  R.  Smith,  executor,  purchased 
a  farm  called  "Bloomingdale,"  situated  in  the  state  of  Virginia,  and 
paid  for  the  same  with  money  belonging  to  the  estate ;  that  notes  were 
executed  for  the  purchase  money,  secured  by  a  deed  of  trust  on  the 
premises  for  the  unpaid  balance ;  that  this  deed  was  made  to  Walter 
R.  Smith,  but  not  as  executor ;  that  he  paid  all  the  purchase  money 
except  $16,300 ;  that  before  appellee  became  21  years  of  age  he  took 
charge  of  this  property  and  remained  there  for  some  time  after  he 
reached  his  majority,  during  which'  time  he  treated  it  as  his  own 
property  and  considered  it  a  good  investment  for  the  estate  of  his 
father ;  that  if  this  property  had  been  properly  handled  he  could  have 
realized  therefrom  not  less  than  $100,000,  which  would  have  been 
more  than  sufficient  to  pay  the  balance  of  $16,300 ;  that  the  appellee, 
desiring  to  pay  the  balance  of  this  purchase  money,  instructed  the 
trustee  to  sell  the,  farm  after  Walter  R.  Smith  de'faulted  in  the  pay- 
ment of  the  balance;  that  appellants  and  C,  S.  Stealey,  executor  of 
L.  L.  Stealey,  deceased,  entered  into  an  agreement  with  the  appellee 
by  which  they  agreed  to  loah  him  $17,000  to  enable  him  to  buy  the 
farm  and  pay  the  balance  of  indebtedness  thereon,  and  also  leaving 
a  balance  for  other  purposes;  that  this  agreement  was  reduced  to 
writing  and  a  copy  was  filed  with  the  answer  and  made  a  part  of  the 
same;  that  in  consideration  of  the  loan  of  $17,000  the  appellee  re- 
leased the  appellants  and  J.  M.  Smith  and  the  estate  of  L,.  L.  Stealey, 
deceased,  from  their  liability  on  the  executorial  bond  of  Walter  R. 
Smith;  that  the  money  which  was  loaned  to  appellee  was  raised  by 
means  of  notes  signed  by  the  appellee  as  principal,  the  appellants,  and 
C.  S.  Stealey,  executor  of  the  estate  of  L.  h-  Stealey,  deceased,  as 
sureties ;  that  on  the  date  of  this  agreement  they  did  not  know  that 
the  release  of  September  29,  1909,  had  been  given  to  J.  M.  Smith ;  that 
the  farm  was  worth  at  the  time  it  was  sold  by  the  trustee  not  less 
than  $50,000,  and  then  pleaded  the  agreement  or  release  as  a  bar.  By 
the  second  paragraph  or  subdivision  of  their  answer,  they  pray  that 
C.  S.  Stealey,  executor  of  L.  L.  Stealey.  deceased,  be  made  a  party  to 
this  suit. 

In  pursuance  of  the  new  equity  rules,  these  allegations  were  denied 
by  the  appellee.  The  appellants  in  the  action  at  law  did  not  set  up 
these  matters  as  a  defense  to  appellee's  cause  of  action  in  that  court. 
Under  these  circumstances,  we  think  the  action  of  the  court  below 
in  striking  out  these  paragraphs  of  the  answer  was  proper. 

This  suit  is  ancillary  to  the  action  that  was  instituted  on  the  law 
side  of  the  court,  and  was  instituted  for  a  specific  purpose,  to  wit,  to 
cancel  the  alleged  release  upon  which  appellants  rely  as  their  prin- 
cipal defense  and  that  they  be  restrained  and  enjoined  from  interpos- 
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ing  such  defense  in  the  action  at  law.  Further,  it  appears  that  all  of 
these  transactions  as  respect  the  farm  in  Virginia  took  place  after 
the  alleged  release  here  attacked  was  executed,  and  therefore  could 
have  no  bearing  on  the  validity  of  the  same. 

It  also  appears  that,  when  the  cause  was  submitted,  the  court  "or- 
dered and  decreed  that  all  motions  and  the  questions  raised  thereby 
are  reserved  for  the  final  submission  of  this  cause,  and  until  the  evi- 
dence of  the  parties  herein  shall  be  taken." 

It  further  appears  that  no  proof  was  taken  by  appellants  in  support 
of  the  two  paragraphs  in  question,  and  therefore  tiiere  is  no  evidence 
in  the  record  to  support  the  allegations  contained  therein.  If  evidence 
had  been  taken,  the  court  below  could  have  had  an  opportunity  to 
determine  as  to  whether  the  issue  should  be  remanded  to  the  action 
on  the  law  side  of  the  court  or  decided  by  the  judge  sitting  as  a  chan- 
cellor, and  under  these  circumstances  it  is  but  fair  to  assume  that  ap- 
pellants were  not  prepared  to  sustain  the  allegations  contained  in 
these  paragraphs. 

[5]  It  is  also  urged  that  appellee  in  not  instituting  suit  at  an  earlier 
date  is  guilty  of  laches,  and  that,  therefore,  he  cannot  maintain  the 
same.  We  do  not  think  that  this  point  is  well  taken  in  view  of  the 
fact  that  appellee  used  due  diligence  in  instituting  suit  against  the 
executor.  Indeed,  he  seems  to  have  taken  the  steps  that  were  neces- 
sary to  secure  his  rights  with  a  reasonable  degree  .of  celerity,  and, 
without  entering  into  anything  like  an  extended  discussion  of  this 
phase  of  the  question,  we  will  content  ourselves  by  saying  that  after 
considering  the  facts  as  respect  his  course  of  conduct  we  are  of  opin- 
ion that  tins  assignment  of  error  is  without  merit. 

We  think  that  the  cases  relied  upon  by  appellants  are  easily  distin- 
guished from  the  case  at  bar.  A  careful  consideration  of  all  the  facts 
surrounding  this  transaction  impels  us  to  the  conclusion  that  the  court 
below  should  have  declared  the  release  in  question  invalid.  In  addi- 
tion to  the  authorities  from  which  we  have  quoted,  we  cite  the  follow- 
ing in  support  of  our  conclusion :  Connelly  v.  Fisher,  3  Tenn.  Ch.  382 : 
Kerr  on  Fraud,  143 ;  Story's  Equity  Jurisprudence,  222. 

In  view  of  what  we  have  said,  we  do  not  deem  it  necessary  to  dis- 
cuss the  other  assignments  of  error. 

For  the  reasons  stated,  we  are  of  opinion  that  the  decree  of  the  court 
below  should  be  reversed,  and  the  cause  remanded,  with  instructions 
for  further  proceedings  in  accordance  with  the  views  expressed  herein. 

Reversed. 
241 F.— a 
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ANDERSON  T.  FARMERS'  LOAN  &  TRUST  00. 

Olrcuit  Oourt  of  A^eals,  Second  Circuit    March  13,  1917.) 

No.  148. 

1.  Banks  and  Banjuns  «=9llO — DEPOsrrs — Rianxe  or  Depobitosb. 

Deposits  are  not  the  property  of  the  depositors,  but  of  the  bank  re- 
ceiving them ;  the  relation  of  a  bank  and  its  depositors  being  that  of  a 
deStor  and  creditor,  so  that  deposits  and  Investments 'are  equally  assets 
of  the  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  ff  28»- 
292.] 

2.  INTKBNAI,  REVENTTE  9=^9 — TAXATION^IiIABII.ITT  OF  BANK. 

War  Revenue  Act  Oct.  22,  1914,  c.  S31,  $  3,  subd.  1,  38  Stat.  746,  declares 
that  bankers  shall  pay  |1  for  each  $1,000  of  capital  used  or  employed, 
In  estimating  capital  and  surplus  undivided  profits  shall  be  Included, 
the  amount  of  such  annual  tax  being  computed  on  the  basis  of  the  capital 
and  undivided  profits  for  the  preceding  year,  and  that  every  person,  firm, 
or  company,  and  every  Incorporated  or  other  bank,  having  a  place  of  busi- 
ness where  credits  are  opened  by  the  deposit  of  money  or  carrency,  sub- 
ject to  be  paid  or  remitted  upon  draft,  check,  or  order,  or  where  money  Is 
loaned,  shall  be  deemed  a  banker.  A  trust  company,  chartered  to  do  a 
banking  as  well  as  a  trust  company  business,  which  was  authorized  to  dis- 
count commercial  paper  and  accept  drafts,  and  which  held  Investments  to 
an  amount  exceeding  its  capital,  surplus,  and  undivided  profits,  (^)ened  a 
80>called  capital  investment  account,  to  which  bonds  and  mortgages  were 
debited  to  an  amount  exceeding  the  capital,  surplus  and  undivided  profits. 
The  trust  company,  while  doing  a  trust  company  business,  also  did  a  con- 
siderable banking  business.  Held,  that  when  a  trust  company  is  or- 
ganized, obtains  subscription  for  capital  stock,  and  then  opens  its  doors 
and  begins  business,  its  assets  comprise  all  its  property,  and  it  is  liable  for 
taxation  upon  that  portion  of  its  capital  and  surplus  actually  employed  in 
the  banking  business,  regardless  of  its  artificial  methods  of  designating 
the  employment  of  such  property. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  S§  13-28.] 

8.  Intebnal  Revenue  9=325 — Taxation — Assessment. 

The  collector  of  internal  revenue,  having  been  Informed  by  the  officers 
of  a  trust  company  that  it  was  engaged  in  a  banking  business,  may,  with- 
out requiring  a  further  return,  when  the  one  made  by  officers  failed  to  dis- 
close the  amount  of  the  company's  capital  and  surplus  used  in  the  banking 
business,  proceed  In  accordance  with  Rev.  St.  g  3176  (Comp.  St  1916,  § 
5S99),  to  assess  the  tax  Imposed  on  such  property  by  War  Revenue  Act 
1914,  i  3,  subd.  1. 
[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  $|  72,  7S.1 

4.  Intebnal  Revenue  9s>25 — ^Assessments — Vauditt. 

Though  the  return  did  not  furnish  a  basis  for  the  assessment  the  col- 
lector's assessment  against  a  trust  company  engaged  In  the  banking  busi- 
ness under  War  Revenue  Act  1914,  J  3,  subd.  1,  is  prima  fade  valid. 

[Ed.  Note. — ^For  other  cases,  see  Internal  Revenue,  Cent  Dig.  Si  72,  73.] 

6.  Intebnal  Revenue  €=>38 — Assessments — Validitt. 

For  a  trust  company  doing  a  banking  business,  assessed  under  War 
Revenue  Act  1914,  §  3,  subd.  1,  to  recover  the  amount  of  an  assessment  on 
the  ground  that  it  was  Imposed  on  funds  not  used  in  the  banking  busi- 
ness, the  trust  company  has  the  burden  of  showing  that  the  tax  was  not 
in  fact  due.  Proof  of  Irre^arlty  In  the  method  of  assessment  is  'not 
sufiicient 

[Ed.  Note. — For  other  cases,  see  Internal  Revalue,  Cent  Dig.  g§  83,  84.} 

^:z>T0T  other  cases  see  8a.me  topic  &  KGT-NUMBER  In  all  Kar-Kumbered  DlgasU  &  Indezaa 
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8.  Ihtebnai.  Retbitde  e=>6 — Taxation — Asskssicent. 

The  tax  Imposed  by  War  Bevenue  Act  1914,  !  3,  subd.  1,  upon  bankers  for 
capital  used  in  the  banking  business,  Is  a  franchise  tax,  and  is  not  subject 
to  attack  on  the  ground  that  it  is  a  .direct  tax  not  apportioned. 

[Ed.  Note. — ^For  other  cases,  see  Internal  Bevenue,  Cent.  Dig.  {  7.} 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern  ■ 
District  of  New  York. 

Action  by  the  Farmers'  Loan  &  Trust  Company  against  Charles  W. 
Anderson,  late  collector  of  Internal  Revenue,  Second  District  of  New 
York.  There  was  a  judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

The  farmers'  Loan  &  Trust  Ckmipany  brought  an  action  in  the  District 
Conrt  for  the  Southern  District  of  New  York,  against  the  former  collector  of 
internal  revenue,  to  recover  $4,806.34,  the  amount  of  taxes  paid  under  pro- 
test The  taxes  were  Imposed  under  tie  War  Revenue  Act,  being  chapter  3S1 
of  the  Laws  of  1014  (38  StaL  745-764).    Section  3,  subdivision  "First"  provides: 

"Bankers  shall  pay  $1  for  each  $1,000  of  capital  used  or  employed,  and  in 
estimating  capital,  surplus  and  undivided  profits  shall  be  Included.  The  amount 
of  such  annual  tax  shall  in  all  cases  be  computed  on  the  basis  of  the  capital, 
surplus,  and  undivided  profits  for  the  preceding  fiscal  year.  Every  person, 
firm,  or  company,  and  every  incorporated  or  other  bank,  having  a  place  of 
tmslness  where  credits  are  opened  by  the  deposit  or  collection  of  money  or 
currency,  subject  to  be  paid  or  remitted  upon  draft,  check,  or  order,  or  where 
money  is  advanced  or  loaned  on  stocks,  bonds,  bullion,  bills  of  exchange,  or 
promissory  notes,  or  where  stocks,  bonds,  bullion,  bills  of  exchange,  or  prom- 
issory notes  are  received  for  discount  or  sale,  shall  be  a  banker  under  this 
act    •    •    »" 

The  Farmers'  Loan  &  Trust  Company  Is  authorized  by  the  laws  of  New  York 
under  which  it  Is  chartered  to  do  a  banking  business  as  well  as  a  trust  com- 
pany business.  WhUe  it  is  one  of  the  principal  companies  in  New  York  which 
acts  as  executor,  trustee,  guardian  and  depositary,  it  also  does  a  very  large 
banking  business  under  the  definition  of  a  "banker"  given  in  the  section  of  the 
War  Revenue  Act  above  quoted.  The  trial  Judge  directed  a  verdict  for  the 
Farmers'  Loan  &  Trust  Company  at  the  trial  for  the  recovery  of  the  tax  from 
the  former  collector  to  whom  it  was  paid,  and  upon  the  Judgment  on  that 
verdict  a  writ  of  error  has  been  granted. 

H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City  (Gordon 
Auchincloss,  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

Geller,  Rolston  &  Horan,  of  New  York  City  (Frederick  Geller, 
James  F.  Horan,  and  Edward  H.  Blanc,  all  of  New  York  City,  of 
counsel),  for  defendant  in  error. 

Before  COXE  and  WARD,  Circuit  Judges,  and  AUGUSTUS  N. 
HAND,  District  Judge. 

AUGUSTUS  N.  HAND,  District  Judge  (after  stating  the  facts'  as 
above).  Three  principal  questions  are  involved :  (1)  Was  any  part  of 
the  capital,  surplus  or  undivided  profits  of  the  trust  company  used  or 
employed  in  bulking?  (2)  If  any  part  was  so  used  or  employed,  did 
the  Commissioner  of  Internal  Revenue  have  any  proof  of  that  fact  be- 
fore him  which  could  furnish  a  basis  for  a  lawful  tax?  (3)  If  the 
Commissioner  had  no  such  proof,  was  the  tax,  even  though  in  fact  due, 
legally  collectible  ? 

4=3For  oUier  cues  see  same  topic  &  KBT-NUJiBBR  In  all  Key-Numbered  Digests  &  Indexes 
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[1, 2]  If  the  first  question  is  answered  in  the  negative,  manifestly 
no  tax  could  have  been  imposed  in  any  event.  The  trust  company  held 
investments  to  an  amount  exceeding  the  capital,  surplus  and  undivided 
profits.  While  these  investments  changed  from  time  to  time,  they  were 
held  for  long  periods,  and  assets  of  the  amount  indicated  may  fairly  be 
said  to  have  been  regularly  invested.  In  1906  the  trust  company  for  the 
first  time  opened  a  so-called  "capital  investment  account,"  to  which 
bonds  and  mortgages  were  debited  to  an  amount  exceeding  the  capital, 
surplus  and  undivided  profits.  These  mortgages  appear  to  have  been 
carried  from  the  securities  account  and  entered  in  this  capital  account 
in  pencil. 

We  do  not  think  that  the  possession  of  securities  of  a  value  exceed- 
ing the  capital,  surplus,  and  undivided  profits  is  proof  that  no  part  of 
the  capital,  surplus,  and.  undivided  profits  is  used  or  employed  in  bank- 
ing. Deposits  are  not  the  property  of  the  depositors,  but  of  the  trust 
company.  The^ relation  of  a  bank  and  its  depositors  is  that  of  debtor 
and  creditor,  so  that  the  deposits  and  the  investments  are  all  equally 
assets  of  the  bank.  The  claims  of  depositors  are  liabilities  of  the  bank. 
The  capital,  surplus,  and  undivided  profits  are  simply  what  may  be 
left  after  the  satisfaction  of  the  liabilities  to  depositors  and  other  cred- 
itors. The  creditors  may  be  paid  out  of  any  portion  of  the  assets  of 
the  company,  and  the  capital,  surplus,  and  undivided  profits  represent 
a  residue  which,  like  the  claims  of  creditors,  may  be  made  good  out  of 
any  of  the  securities,  cash,  bills  of  exchange,  promissory  notes,  or  other 
resources  of  the  bank,  including  its  real  estate.  No  segregation  took 
place,  and  the  attempted  segregation  was  an  artificial  transaction  that 
in  our  opinion  had  no  reality.  The  statute  upon  any  other  theory  be- 
comes futile  and  meaningless,  and  enables  any  bank  holding  invest- 
ments equivalent  in  value  to  its  capital,  surplus  and  undivided  profits 
exempt  from  any  franchise  tax  under  the  War  Revenue  Act. 

Judge  Wallace,  writing  for  this  court  in  the  case  of  Leather  Manu- 
facturers' National  Bank  v.  Treat,  128  Fed.  262,  62  C.  C.  A.  644,  said 
that  undivided  profits  were  taxable  as  part  of  the  surplus  employed  in 
the  banking  business  under  the  provisions  of  the  War  Revenue  Act  of 
1898  (Act  June  13,  1898,  c.  448,  30  Stat.  448),  which  taxed  capital  and 
surplus  employed  in  banking,  and  remarked  that : 

"The  argument  for  the  plaintiff  In  error,  If  carried  to  Its  logical  conclusion, 
would  enable  a  banking  corporation  to  escape  the  tax  at  Its  volition,  merely 
by  refraining  from  making  any  distinct  appropriation  of  the  undivided  profits. 
The  tax  reaches  whatever  has  become  substantially  a  part  of  the  capital  of 
the  corporation,  without  regard  to  bookkeeping.  Upon  the  facts  set  forth  In 
the  complaint,  there  is  nothing  to  distinguish  the  undivided  profits  In  con- 
troversy from  the  fund  which  many  banking  associations  carry  for  years  un- 
der that  name,  and  which,  though  not  technically  surplus  or  theoretically 
capital,  are  actually  a  pajt  of  the  capital  of  the  bank.  There  Is  nothing  In 
the  circumstance  that  they  were  considered  by  the  bank  as  a  fund  applicable 
to  extra  dividends,  and  to  unexpected  losses,  and  to  depreciation  of  assets,  to 
distinguish  such  accumulations  from  the  technical  surplus  fund  of  the  bank." 

Judge  Lacombe,  upon  the  trial  of  the  cases  of  Central  Trust  Com- 
pany V.  Treat  (C.  C.)  171  Fed.  301,  and  Farmers'  I^oan  &  Trust 
Company  v.  Treat  (C.  C.)  171  Fed.  302,  distinguished  these  cases  from 
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the  case  of  Leather  Manufacturers'  Bank  v.  Treat,  supra,  by  saying 
that  in  that  case  the  company — 

"was  a  bank  engaged  solely  In  a  banking  baslness,  and  presumably  all  the 
property  that  It  had  was  employed  In  such  business.  But  In  the  case  at  bar 
the  plaintiff  is  not  a  bank  or  banker,  and,  although  it  does  some  of  the  things 
enomerated  in  the  section  as  indicative  of  such  business,  its  principal  busi- 
ness seems  to  be  distinctlTely  that  of  a  trust  company.  It  will  be  observed 
that  the  'capital  and  surplus,'  whldd  is  subjected  to  the  tax,  is  that  which  is 
Bsed  or  employed  by  the  banker ;  i.  e.,  in  the  banking  business.  The  evidence 
chows  that  the  entire  amount  of  these  undivided  profits  before,  during,  and  at 
the  end  of  the  fiscal  year  were  Invested  in  municipal  and  railway  bonds  and 
in  the  stocks  of  corporations,  and  were  not  in  any  sense  employed  In  the  busi- 
ness of  banking,  although  the  ownership  of  this  large  amount  of  securities 
available  to  make  good  losses  in  any  of  the  enterprises  which  the  corporation 
was  condncting  naturally  increased  its  credit  generally."  v 

Thus  Judge  Lacombe  seems  to  have  based  his  decision  primarily  on 
the  ground  tiiat  the  Farmers'  Loan  &  Trust  Company's  "principal  busi- 
ness was  distinctively  that  of  a  trust  company,"  and  upon  a  finding  of 
fact  that  the  capital  and  surplus  were  "invested  in  municipal  and  rail- 
way bonds  and  in  the  stocks  of  corporations,  and  were  not  in  any  sense 
employed  in  the  business  of  banking,"  This  finding  ,was  based  upon 
an  affidavit  of  the  president*  of  the  trust  company  in  which  it  was  stat- 
ed at  folio  200  of  the  record  on  appeal  to  this  court  that : 

"The  Hitlre  capital  and  undivided  profits  of  the  said  the  Farmers'  Loan  & 
Trust  Company  are  invested  in  real  estate,  bonds  of  the  government  of  the 
United  States  and  of  the  dty  of  Kew  York,  state  of  New  York." 

Upon  this  record  the  judge  writjiig  the  opinion  of  this  court  said 
that: 

"Tbe  agreed  statements  show  that  the  capital  and  surplus  of  both  com- 
panies are  permanently  invested  In  stocks  and  bonds."  Treat  v.  B^rmers' 
Loan  &  Trust  Co.,  185  Fed.  760,  108  O.  O.  A.  98. 

It  is  obvious  that  the  trial  judge  in  the  present  case  was  wholly  con- 
trolled by  what  he  conceived  to  be  the  rule  laid  down  in  Treat  v.  Farm- 
ers' Loan  &  Trust  Company,  supra.  He  said  in  answer  to  argument  of 
counsel  for  the  government : 

"I  am  wholly  persuaded  that  the  ruling  of  the  higher  court  was  that  for 
the  purpose  of  avoiding  the  taxes  under  the  act  of  1888,  It  was  enough  if 
an  amount  of  money,  I  care  not  where  derived,  equal  to  or  greater  than  the 
aggregate  of  capital,  surplus  and  undivided  profits  was  kept  permanently  in- 
vested.    •    •     •" 

We  do  not  think  that  the  Treat  Case  justified  this  conclusion  of  the 
trial  judge  and  regard  the  case  of  Canal  &  Banking  Company  v.  New 
Orleans,  99  U.  S.  97,  25  L.  Ed.  409,  as  holding  that  no  such  applica- 
tion of  investments  to  capital,  surplus  and  undivided  profits  follows 
from  the  mere  possession  of  them.  In  that  case  the  Canal  &  Banking 
Company  was  assessed  by  the  city  of  New  Orleans  for  $700,000  as  its 
capital,  and  the  bank  reiused  to  pay  the  assessment,  alleging  that  its 
capital,  not  invested  in  real  estate,  consisted  of  legal  tender  notes  of  the 
United  States.    The  Supreme  Court  said : 

"  •  •  •  There  was  no  proof  in  the  cause  to  establish  the  fact  that  these 
notes  oonstltated  the  capital  of  the  bank,  any  more  than  that  any  other  equal 
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portion  of  Its  assets  consti,tnted  such  capital.  The  nominal  capital  of  the  bank 
was  $1,000,000,  and  estimating  its  real  estate  at  |200,000,  the  assessment  was 
stlU  $100,000  less  than  the  balance  of  the  nominal  capital ;  and  it  was  conceded 
that  the  bank  had  a  large  amount  of  assets  independent  of  the  currency  in  Its 
possession.  •  •  •  Now,  does  it  lie  with  the  bank  to  put  its  finger  on  a 
particular  item  of  the  assets — its  money  on  hand,  for  example  (which  appears 
to  have  consisted  of  legal  tenders) — and  say  that  this  item,  and  no  other 
item,  constituted  its  capital  at  that  time?  Does  this  depend  on  the  mere  op- 
tion of  the  bank?  Why  was  not  Its  cash  on  hand  Just  as  applicable  to  Its 
deposits  and  other  obligations  as  to  its  capital?  Not  a  particle  of  proof  was 
offered,  and  It  Is  difficult  to  see  how  any  proof  could  have  been  offered,  to 
show  that  the  cash  exclnslTely  constituted  the  caidtal." 

See,  to  the  same  effect,  People  ex  rel.  Commercial  Cable  Co.  v.  Mor- 
gan, 178  N.  Y.  at  page  440,  70  N.  E.  967,  67  L.  R.  A.  960;  State  ex 
rel.  Jacobs  v.  Assessor,  37  La.  Ami.  851 ;  Real  Estate,  Title  Ins.  &  Tr. 
Co.  V.  Lederer  (D.  C.)  229  Fed.  799. 

Both  the  banking  powers  and  the  varieties  of  banking  business  done 
hy  the  Farmers'  Loan  &  Trust  Company  have  apparently  increased 
since  the  decision  was  rendered  in  the  Treat  Case.  Judge  Ward,  in 
the  opinion  of  the  Circuit  Court  of  Appeals  on  the  appeal  from  the  de- 
cision of  Judge  Lacombe  in  that  case,  said  j 

"The  only  business  the  companies  do  as  bankers  within  the  definition  of 
banking  in  the  act  Is  the  opening  of  credits  by  deposits  or  collections  of 
money  and  paying  the  same  out  on  check,  draft,  or  order,  and  the  loaning  of 
money  on  stocks,  bonds,  or  secured  paper." 

By-  the  amendment  of  1914  trust  companies  were  allowed,  in  addition 
to  their  former  banking  powers,  to  discount  commercial  paper  and  to 
accept  drafts  drawn  upon  them.  The  real  distinction,  however,  which 
may  be  made  between  the  case  of  Treat  v.  Farmers'  Loan  &  Trust 
Company,  185  Fed.  760,  108  C.  C.  A.  98,  and  the  case  at  bar,  is  that  in 
the  Treat  Case  the  trial  judge  found  as  a  fact  that  the  capital  and  sur- 
plus were  not  employed  in  banking,  but  were  permanently  invested.  In 
Leather  Manufacturers'  Bank  v.  Treat,  supra,  this  court  had  reached 
an  opposite  conclusion  in  a  case  where  the  sole  business  was  banking. 

The  Farmers'  Loan  &  Trust  Company  does  a  large  trust  business, 
the  extent  of  which  is  not  shown  by  the  record.  It  also  does  a  large 
banking  business,  the  extent  of  which  is  at  least  partially  shown.  It 
would  be  possible  to  determine  by  further  evidence  the  relative  propor- 
tionate amounts  of  assets  employed  in  banking  and  in  trust  business. 
If  such  a  proportion  wefe  determined,  and  it  appeared  that  one-half  of 
the  assets  were  employed  in  banking  and  the  remaining  one-half  in 
trust  business,  it  would  seem  to  follow  that  one-half  of  the  capital  and 
surplus  was  employed  in  banking.  The  computation  might  be  difficult, 
but  it  seems  to  us  entirely  practicable. 

The  capital,  surplus,  and  undivided  profits,  which  counsel  for  the 
defendant  in  error  insists  were  not  employed  in  banking,  but  were  per- 
manent investments,  we  regard  as  employed  in  all  the  business  of  the 
bank  of  every  kind.  They  were  available  for  any  use,  equally  with  all 
other  assets  of  the  company,  and  were  therefore  employed  both  in  the 
banking  and  other  business.  And  this  is  because  the  words  "capital, 
surplus,  and  undivided  profits"  relate  to  no  particular  kind  of  property, 


Uigitized  by 


Google 


ANDERSON   \.  FABMBfiS'  LOAN   A  TBUST  OO.  327 

but  are  expressions  describing  the  amount  of  the  residue  of  the  assets 
after  the  liabilities  have  been  deducted. 

The  question  will  doubtless  arise  hereafter  whether  the  so-called  per- 
manent investments  of  the  plaintiff  can  be  regarded  as  employed  in 
banking.  Counsel  for  the  trust  company  urge  that  the  case  of  Spreck- 
ek  Sugar  Refining  Co.  v.  McClain,  192  U.  S.  397,  24  Sup.  Ct.  376,  48 
L.  Ed.  496,  is  conclusive  that  this  is  not  the  case.  The  Supreme  Court 
there  held  that  interest  received  by  that  company  from  its  deposits  and 
dividends  received  by  it  from  securities  of  other  companies  which  it 
owned  were  not  taxable  under  jie  Spanish  War  Tax  as  gross  receipts 
in  the  business  of  refining  sugar.    The  court  said : 

"But,  clearly,  neither  interest  paid  to  the  plaintiff  on  its  deposits  In  bank, 
nor  dividends  received  by  it  from  investments  in  the  stocks  of  other  com- 
Iianies,  were  receipts  in  the  business  of  refining  sugar.  The  moneys  deposited 
by  the  i>lalntifl  In  bank  were,  we  assume,  on  this  record,  the  profits  it  had 
earned  in  the  biistness  in  which  it  was  engaged.  Profits  did  not  necessarily 
remain  in  the  business;  and  whether  they  would  be  divided  amdng  stock- 
liolders  or  be  used  in  the  further  prosecution  of  the  baldness  was  for  the 
pbdntifF  to  determine.  They  conld  have  been  used  for  purposes  wholly  dis- 
tinct from  the  business  of  refining  sugar.  We  are  of  opinion  that  the  receipts 
by  the  plaintiff'  of  interest  on  its  bank  deposits  had  no  necessary  relation  to 
the  business  of  refining  sugar,  but  rested  wholly  upon  some  agreement  or  un- 
derstanding between  the  bank  and  the  depositor,  which  had  no  direct  con- 
nection with  that  business.  And  the  same  thing  may  l>e  said  of  plaintiff's  In- 
restment  of  its  moneys  in  the  st6cks  of  other  companies.  In  the  absence  of 
any  showing  to  the  contrary,  it  must  be  assumed  that  the  declaration  or 
the  receipt  of  dividends  on  such  stocks  was  wholly  apart  from  the  i>artlcular 
business  in  which  the  holder  of  the  stock  was  engaged." 

The  case  at  bar  seems  somewhat  different.  In  the  first  place,  it  is 
doubtful  if  any  such  occasion  for  the  existence  of  the  investpients  ap- 
peared in  the  Spreckels  Case  as  in  the  case  of  a  banking  institution 
where  large  reserves  are  so  important  to  the  conduct  and  success  of 
business.  These  investments,  as  the  undivided  profits  in  the  case  of 
Leather  Manufacturers'  Bank  v.  Treat,  supra,  are  all  to  be  regarded 
as  employed  in  the  business  of  the  company. 

In  tfie  case  at  bar  the  tax  is  levied  on  capital  employed  in  banking, 
and  not  upon  income  derived  from  the  banking  business.  Assets  ma) 
be  employed  in  the  business  of  banking,  when  dividends  derived  from 
them  are  not  receipts  from  the  banking  business  at  all.  In  other  words, 
the  terms  of  the  statute  r^;ulating  the  tax  in  the  Spreckels  Case  were 
different  from  those  in  the  act  determining  the  tax  for  the  case  at  bar. 
The  Spreckels  Case,  therefore,  never  decided  that  the  deposits  and  se- 
curities of  that  company  were  not  employed  in  the  business  of  refining 
sugar,  but  only  held  that  income  derived  frcrni  those  assets  could  not 
properly  be  regarded  as  coming  within  the  definition  of  receipts  from 
the  business  of  refining  sugar. 

It  is  therefore  a  question  of  fact,  to  be  determined  at  the  trial,  just 
how  far  the  so-called  permanent  investments  were  employed  in  bank- 
ing. We  do  not  fed  disposed  to  determine  this  as  a  matter  of  law, 
without  having  before  us  the  respective  requirements  of  the  plaintiff's 
banking  and  trust  business  for  such  a  character  of  securities.  The 
nature  of  the  employment  of  the  company's  real  estate  is  also  a  ques- 
tion of  fact.    What  proportionate  amount  is  actually  used  for  the 
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banking  business  and  for  the  trust  business?  If  a  further  proportion- 
ate'amount  is  used  merely  for  leasing  purposes,  is  such  an  employment 
in  a  purely  additional  line  of  business,  or  is  it  only  in  the  banking 
and  trust  business  because  a  mere  method  of  saving  rental  for  those 
lines  of  business  where  the  land  was  too  valuable  to  justify  a  building 
to  be  occupied  only  for  offices  of  the  company  itself  ? 

We  therefore  do  not  intend  to  intimate  that  the  trial  court  is  not 
free  to  determine  from  the  evidence  offered  how  far  the  capital,  sur- 
plus, and  undivided  profits  are  employed  in  banking.  But  the  fact  of 
employment  or  nonemployment  is  not  to  be  determined  by  methods  of 
bookkeeping,  but  by  real  transactions.  We  have  suggested  certain  pre- 
sumptipns  apparently  arising  from  the  record  at  the  former  triad  to 
assist  the  court  in  dealing  with  the  proof  which  is  likely  to  be  here- 
after offered.  At  the  risk  of  some  reiteration,  the  foregoing  views 
may  be  summarized  as  follows : 

When  a  trust  company  is  organized,  obtains  subscriptions  for  capital 
stock,  and  then  opens  its  doors,  begins  business,  and  receives  various 
deposits,  its  assets  comprise  all  its  property  of  every  kind.  Some 
of  this  property  it  will  invest  in  mortgages,  bonds  and  stocks ;  other 
portions  it  will  loan ;  still  other  portions,  constituting  its  cash  on  hand, 
it  will  hold  to  be  drawn  against  by  its  customers;  other  portions  of 
its  funds  will  be  used  to  pay  clerks  who  are  engaged  solely  in  the 
trust,  and  not  in  the  banking,  end  of  the  business.  We  do  not  regard 
any  specific  assets  as  constituting  capital  of  the  company.  The  cap- 
ital, and  in  the  same  way  the  surplus  and  undivided  profits,  are  the 
residue  left  after  paying  the  obligations  of  the  bank  to  its  depositors, 
and  any  other  indebtedness  it  may  have.  These  claims  may  be  satis- 
fied out  of  any  property,  and  the  balance  remaining,  which  is  the  cap- 
ital, surplus  and  undivided  profits,  is  to  be  imputed  equally  to  all  kinds 
of  property  which  the  trust  company  may  possess.  The  proper  way, 
therefore,  to  determine  what  part  of  the  capital,  surplus  and  undivided 
profits  is  employed  in  bsinking,  is  to  find  out  what  part  of  the  total  as- 
sets is  so  employed;  when  that  is  done,  the  same  proportion  of  the 
capital,  surplus,  and  undivided  profits  must  be  thus  employed.  Any 
other  construction  of  the  act  seems  to  us  unreasonable,  and  to  involve 
the  almost  inevitable  result  that  trust  companies,  which  are  close  com- 
petitors of  the  national  banks  (at  times  outstripping  them  in  banking 
business),  will  be  found  to  be  entirely  free  from  a  tax  which  the  na- 
tional banks  will  have  to  pay.  If  investments  in  securities  are  held 
for  a  long  time,  and  exceed  in  value  the  capital,  and  a  designation 
of  these  investments  as  investments  of  capital  can  be  regarded  as 
indicating  that  the  trust  company  employs  none  of  its  capital  in  bank- 
ing, almost  every  trust  company  will  escape  the  tax. 

[3]  The  question  remains  whether  the  Commissioner  of  Internal 
Revenue  was  shown  to  have  had  anything  before  him  which  justified 
the  tax,  and,  if  not,  whether  the  tax  was  legally  collectible  even  though 
not  in  fact  properly  assessed.  The  Commissioner  had  before  him  in 
the  letter  of  Mr.  Sinsel  of  January  15,  1915  (Plaintiff's  Exhibit  E), 
the  fact  that  the  trust  company  did  a  general  banking'  business,  and  in 
the  letter  of  the  secretary  of  the  company,  Mr.  A,  V.  Heely,  dated 
November  30,  1914  (Plaintiffs  Exhibit  2),  tiie  monthly  average  of  its 
capital,  surplus,  and  undivided  profits.    These  letters  each  stated  the 
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claim  of  the  company  that  the  capital,  surplus,  and  undivided  profits 
were  not  employed  in  banking.  This  partial  information  justified  the 
Commissioner  in  concluding  that  the  company  was  engaged  in  bank- 
ing, and  that  it  was  taxable  to  some  extent,  but  certainly  furnished  no 
sufficient  basis  for  the  assessment  fixed,  or  the  tax  levied.  The  letter 
of  Mr.  Heely  stated  that  the  company  was  engaged  in  the  business  of 
a  trust  company,  and  not  only  was  this  statement  not  contradicted  by 
the  letter  of  Sinsel  we  have  referred  to,  but  it  is  notoriously  the  fact 
that  such  is  the  case.  The  evidence  before  the  Commissioner,  there- 
fore, indicated  that  the  capital,  surplus,  and  undivided  profits  were 
employed  both  in  the  business  of  banking  and  trusts.  In  what  relative 
proportions  did  not  appear.  The  Commissioner  might  have  required 
a  further  return,  but  we  do  not  think  that  he  was  obliged  to  do  this, 
and  might  make  the  assessment  upon  information  derived  from  any 
source.    Revised  Statutes  U.  S.  §  3176  (Comp.  St.  1916,  §  5899). 

[4]  This  being  the  case,  were  the  acts  of  the  collector  in  collecting 
the  tax  wholly  illegal?  We  think  it  settled  by  the  decisions  that  the 
assessment  was  not  made  without  jurisdiction,  and  was  prima  facie 
valid.  United  States  v.  Rindskopf,  105  U.  S.  418,  26  L.  Ed.  1131; 
Qinkenbeard  v.  United  States,  21  Wall.  65,  22  L.  Ed.  477.  The  fact 
that  the  Commissioner  might  not  have  had  sufficient  evidence  to  justify 
his  computation  did  not  render  it  void.  We  think  it  was  correctly  said 
in  Schafer  v.  Craft  (D.  C.)  144  Fed.  907  (153  Fed.  175.  82  C.  C.  A. 
349,  on  appeal)  that : 

"•  •  •  Upon  the  most  familiar  principles  one  cannot  by  suit  recover 
any  taxes  twee  paid,  wliidi  in  fact  were  dne  even  tbongb  the  exact  manner 
of  their  collection  was  not  authorized." 

See  Dollar  Savings  Bank  v.  United  States,  19  Wall.  227,  22  L.  Ed. 
80;  Haffin  v.  Mason,  15  Wall.  671,  21  L.  Ed.  196;  Northern  Pacific 
R.  R.  v.  Clark,  153  U.  S.  252,  14  Sup.  Ct.  809,  38  L.  Ed.  706. 

[5]  In  order  to  recover  any  part  of  the  taxes,  the  Farmers'  Loan. 
&  Trust  Company  should  have  shown  just  what  portion  of  the  tax 
was  levied  upon  capital,  surplus,  and  undivided  profits  which  were  not 
used  or  employed  in  banking.  It  was  not  sufficient  to  show  that  the 
Commissioner  proceeded  without  proper  evidence)  or  otherwise  erron- 
onisly,  and  then  to  rest;  but  the  company  had  the  burden  of  estab- 
lishing by  a  preponderance  of  the  evidence  that  the  tax  collected,  or 
some  part  of  it,  was  not  due. 

[8]  The  contention  that  the  tax  cannot  be  lawfully  imposed  under 
the  federal  Constitution,  because  it  is  a  direct  tax  and  was  not  appor- 
tioned, is  without  merit.  The  tax  is  clearly  upon  a  franchise  to  con- 
duct tfie  business  'of  banking,  and  by  familiar  authority  is  lawful. 
Patton  v.  Brady,  184  U.  S.  608,  22  Sup.  Ct.  493,  46  L.  Ed.  713 ;  Thom- 
as V.  United  States,  192  U.  S.  363,  24  Sup.  Ct.  305,  48  L.  Ed.  481 ; 
Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed. 
389,  Ann.  Cas.  1912B,  1312. 

The  judgment  must  be  reversed,  and  the  case  remanded  for  a  new 
trial. 


WARD,  Circuit  Judge  (concurring).    As  the  tax  imposed  is  only 
upon  so  mudi  of  me  capital,  surplus,  and  undivided  profits  as  are 
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used  in  the  banking  business,  Congress  plainly  contemplated  that  less 
than  the  aggregate  of  these  elements  might  be  so  used.  If  the  inten- 
tion had  been  to  tax  all  the  company's  assets  whidi  were  so  used,  it 
would  have  been  easy  to  say  so.  The  addition  of  the  words  "surplus 
and  undivided  profits"  to  the  word  "capital"  shows  that  Congress  was 
confining  the  tax  to  a  specified  portion  of  the  company's  assets.  Ob- 
viously when  a  corporation,  as  in  the  present  case,  does  other  business 
in  addition  to  banking,  the  whole  capital,  surplus,  and  undivided  prof- 
its cannot  be  used  in  each.  How  much,  if  any,  is  used,  must  be  a  sub- 
ject for.  proof.  This  is  plainly  stated  in  Canal  Co.  v.  New  Orleans, 
99  U.  S.  97,  25  L.  Ed.  409,  where,  however,  the  court  held  that  no 
such  proof  had  been  offered.  Trust  companies  have  a  lai^e  and  quick 
asset  in  the  shape  of  their  depositors'  accounts,  which  are  no  part  of 
their  capital,  surplus,  or  undivided  earnings.  When  the  only  bank- 
ing done  is,  as  in  Central  Trust  Co.  v.  Treat  (C.  C.)  171  Fed.  301, 
the  opening  of  deposit  accounts  and  lending  of  money  on  collateral,  it 
would  be  quite  natural  for  the  company,  in  doing  the  business,  to  re- 
sort first  to  deposited  funds,  and  perhaps  to  restrict  the  business  to 
those  funds.  This  is  true  in  a  less  degree  when  the  banking  powers 
are  more  extensive.  While  mere  entries  in  the  company's  bodes  might 
not  be  decisive,  still  they  may  constitute  part  of  the  proof,  and  resort 
should  not  be  had  to  presumptions  until  positive  proof  iiiUL 


In  re  NATIONAL  CARBON  CO.  et  aL 

In  re  OIUO  MOTOR  CAR  OO. 

(Clrcnlt  Court  of  Appeals,  Sixth  Circuit.    April  18,  1917.) 

No.  2957. 

1.  Bahkbuptct  *»482(3) — Dismissal  of  Petition — Costs. 

Bankr.  Act  July  1,  1898,  c.  541,  {  8e,  80  Stat.  646  (Gomp.  St  1916,  § 
9587),  providing  that  when  a  petition  Is  filed  to  have  a  person  adjudged  a 
bankrupt,  and  an  application  Is  made  to  take  charge  of  his  property  prior 
to  the  adjudication,  a  bond  shall  be  filed,  and  that,  if  such  petition  be  dis- 
missed or  withdrawn,  the  respondent  shall  be  allowed  aU  costs,  counsel 
fees,  expenses,  and  damages  occasioned  by  such  seizure  of  such  property, 
applies  only  to  costs  on  the  dismissal  of  a  petition  for  seizure  of  the 
property  before  adjudication,  and  has  no  application  to  a  dismissal  of  the 
bankruptcy  petition ;  and  the  costs  upon  such  dismissal  are  governed  by 
General  Order  in  Bankruptcy  No.  34,  providing  that,  when  the  debtor  re- 
sists and  is  adjudged  a  bankrupt,  the  petitioning  creditor  shall  recover 
the  costs  allowed  to  a  party  recovering  In  a  suit  in  equity,  and  tliat.  If 
the  petition  is  dismissed,  the  debtor  shall  recover  like  costs  against  the 
petitioner. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ${  874-876,  897.] 

2.  Bankbuptct  «=»482(3) — Dishissal  of  Petition — Costs. 

Upon  dismissal  of  an  involuntary  petition  in  bankruptcy  after  re- 
versal of  the  order  of  adjudication,  compensation  to  the  trustee  and  his 
counsel  cannot  be  taxed  against  the  petitioning  creditors  as  costs  of  suit, 
under  General  Order  in  Bankruptcy  No.  34. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §{  874-876,  897.] 
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3.  Banksttptot  <=»474 — DismsBAi,  of  Petition — Costs. 

Upon  such  dismissal,  where  a  receivership  is  neither  had  nor  asked,  the 
court  has  no  Inherent  power,  at  least  In  the  absence  of  fraud  or  bad  faith, 
to  assess  the  cotnpensatioa  of  the  trustee  and  his  counsel  against  the 
petitioning  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  87S-884.] 

4.  Baskkuptct  *=»4T4 — DisiassAi,  of  Petttion — Costs. 

Assuming  that  petitioning  creditors  may,  In  a  proceeding  for  malicious 
or  bad  faith  prosecntion  of  a  bankruptcy  petltltm,  be  made  liable  for  the 
cwnpensatlon  of  the  trustees  and  their  counsel,  the  Institatlon  of  the 
proceeding  by  creditors  who  were  estopped  by  their  conduct  to  maintain 
such  proceeding  was  not  such  bad  faith  as  would  charge  them  with  such 
UaUUty. 

(Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  87S-884.] 

Petition  to  Revise  an  Order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Ohio ;  Howard  C.  Hollister,  Judge. 

In  the  matter  of  the  baricruptcy  of  the  Ohio  Motor  C?u"  Company. 
Petition  of  the  National  Carbon  Company  and  others  to  revise  an 
order  of  the  District  Court  dismissing  the  proceeding  and  awarding 
costs.  Order  in  part  reversed,  without  prejudice  to  other  proceed- 
ings. 

W.  B.  Mente,  of  Cincinnati,  Ohio,  for  petitioners. 
S.  C.  Roettinger  and  H,  M.  Hoffheimer,  both  of  Cincinnati,  Ohio, 
for  respondents. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  In  a  creditors*  suit  in  a  state  court 
of  Ohio  a  receivership  was  ordered  over  the  property  of  the  Ohio 
Motor  Car  Company,  and  a  receiver  put  in  possession  of  its  assets. 
Later  involuntary  proceedings  in  bankruptcy  were  instituted  in  the 
court  below  against  the  Motor  Car  Company,  and  upon  petition  of  cer- 
tain intervening  creditors  the  company  was  adjudicated  bankrupt,  and 
three  trustees  were  appointed.  No  receiver  was  appointed  or  asked  for 
in  the  bankruptcy  cause,  nor  was  there  any  seizure  of  the  property  of 
the  alleged  bankrupt  therein,  the  state  court  having  largely  adminis- 
tered the  estate.  This  court  reversed  the  order  adjudicating  bank- 
ruptcy, holding  the  intervening  creditors  estopped  to  maintain  bank- 
ruptcy proceedings  by  reason  of  their  acquiescence  in  the  state  court 
receivership  and  the  acceptance  of  dividends  tiiereunder,  and  accord- 
ingly directed  the  dismissal  of  the  bankruptcy  proceedings.  Ohio 
Motor  Car  Co.  v,  Eiseman  Magneto  Co.,  230  Fed.  370,  144  C.  C.  A. 
512.  In  pursuance  of  the  mandate,  the  District  Court  made  such  order 
of  dismissal,  assessing  against  petitioning  creditors  certain  costs  of 
the  proceedings  below,  as  well  as  the  costs  of  this  court.  At  the  same 
time  it  ordered  the  return  to  the  receiver  appointed  by  the  state  court 
of  all  the  debtor's  assets  in  the  hands  of  the  trustees  in  bankruptcy 
(the  receiver  having  turned  over  to  the  bankruptcy  trustees  all  assets 
remaining  in  his  hands),  less  certain  disbursements  of  such  trustees 
made  for  the  preservation  of  the  fund.    In  the  same  connection,  the 
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court  below,  acting  upon  the  report  and  petition  of  the  trustees  in 
Ijankruptcy,  directed  the  latter  to  pay  from  the  remaining"  fund  certain 
cash  advanced  by  their  counsel,  and,  in  addition,  ordered  the  interven- 
ing creditors  to  pay,  as  part  of  the  costs  of  the  bankruptcy  cause,  $100 
trustees'  compensation  and  $100  compensation  to  counsel  for  the  trus- 
tees. Petitioners  ask  the  reversal  of  so  much  only  of  this  order  as 
awards  these  two  compensation  items  of  $100  each. 

The  trustees  and  their  counsel  are  not  represented  here.  Counsel 
for  the  Motor  Car  Company  and  the  state  court  receiver  respectively 
filed  brief  and  participated  in  the  argument. 

Petitioners  distinctly  challenge  the  authority  of  the  District  Court 
to  award  against  them  the  compensation  items  in  question.  It  scarce- 
ly need  be  said  that  such  authority  must  be  looked  for  entirely  out- 
side the  mandate  of  this  court;  the  order  for  costs  therein  related 
only  to  the  costs  of  this  court 

[1  ]  There  is,  in  express  terms,  no  statutory  authority  for  the  award- 
mg  of  trustees'  compensation  and  attorney's  fees  against  petitioning 
creditors.  Section  3e  of  the  Bankruptcy  Act,  after  providing  for  ap- 
plication to  seize  and  hold  the  property  of  the  alleged  bankrupt  prior 
to  adjudication  and  for  the  giving  of  bond  thereon,  provides  that  "if 
such  petition  be  dismissed  by  the  court  or  withdrawn  by  the  petitioner, 
the  respondent  or  respondents  shall  be  allowed  all  costs,  counsel  fees> 
expenses,  and  damages  occasioned  by  such  seizure,  taking,  or  deten- 
tion of  such  property,"  such  fees,  costs,  expenses  and  damages  to  be 
"fixed  and  allowed  by  the  court,  and  paid  by  the  obligors  in  such 
bond."  But  this  provision  plainly  relates  to  the  dismissal  of  petition 
for  seizure  of  property  before  adjudication — as  by  receivership — and 
has  nothing  to  do  with  the  awarding  of  costs  upon  a  mere  dismissal 
of  the  petition  for  adjudication  of  bankruptcy.  The  costs  upon  such 
dismissal  are  provided  for  only  by  General  Order  in  Bankruptcy  No. 
34,  which  declares  that,  when  the  debtor  resists  an  adjudication  and 
is  adjudged  a  bankrupt;  the  petitioning  creditor  shall  recover,  and  be 
paid  out  of  the  estate,  the  costs  "allowed  to  a  party  recovering  in  a 
suit  in  equity;  and  if  the  petition  is  dismissed,  the  debtor  shall  re- 
cover like  costs  against  the  petitioner."  Such  has  been  the  uniform 
construction  of  the  act,  as  sufficiently  shown  by  the  authorities  cited 
in  the  margin.^  There  is  no  other  statutory  provision  for  costs  ex- 
cept section  2  (18)  of  the  Bankruptcy  Act  (Comp.  St.  1916,  §  9586), 
which  gives  authority  to  tax  costs  when  allowed  by  law,  and  render 
judgment  therefor  against  either  party  or  partly  against  the  estates 
and  the  parties,  and  section  824  of  the  Revised  Statutes  (Comp.  St. 
1916,  §  1378),  which  provides  a  counsel  fee  under  the  name  of  "docket 
fee"  on  a  final  hearing  in  equity.  The  question  whether  such  "docket 
fee"  is  taxable  in  bankruptcy  matters  (In  re  Morris  [D.  C]  115  Fed. 
591 ;   In  re  Wise  [D.  C]  212  Fed  567,  568)  is  not  involved  here. 

[2]  It  is  clear  that  counsel  fees,  expenses,  and  damages  incurred 
by  the  alleged  bankrupt  are  not,  upon  a  mere  denial  of  the  petition 

iln  re  GhlgUone  (D.  C.)  93  Fed.  186;  In  re  Williams  (D.  C.)  120  Fed.  »4; 
Selkregg  v.  Hamilton  (D.  C.)  144  Fed.  557,  56»;  In  re  Ward  (D.  C),  203  Fed. 
7(i9,  772,  et  seq.;  In  re  Wise,  212  Fed.  567;  In  re  McKenzle  (D.  C)  219 
Fed.  630. 
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for  adjudication,  taxable  ag^nst  the  petitioning  creditors  as  costs  of 
the  litigation,  unless  such  items  would  be  so  taxable  "mi  a  final  hear- 
ing in  equity."  We  think  it  also  clear  that  the  alleged  bankrupt's  own 
counsel  fees  and  expenses  of  the  litigation  are  not  taxable  as  costs 
under  General  Order  No.  34.  The  power  to  so  tax,  as  relating  either 
to  counsel  fees  alone  or  to  both  expenses  and  counsel  fees,  has  been 
distinctly  denied  in  several  cases.*  We  have  found  no  decisions  as- 
serting the  power  of  the  bankruptcy  court  to. so  tax  in  the  absence  of 
the  preadjudication  seizure  of  the  alleged  bankrupt's  property.* 

Does  the  compensation  of  the  trustee  in  bankruptcy  and  ol  the  lat- 
ter's  counsel  occupy  a  better  position?  \ 

Treating  these  compensation  items  merely  as  costs  of  suit,  they 
manifestly  are  not  taxable  under  General  Order  No.  34,  for  tihe  al- 
leged bankrupt  did  not  contract  for  the  services  in  question,  but,  on 
the  contrary,  opposed  the  trusteeship,  and  thus  the  rendering  of  the 
services  involved,  and  is  not  presumably  obligated  personally  for  their 
painnent. 

There  have  been,  however,  several  decisions  sustaining  the  power 
of  the  District  Court  to  assess  not  only  against  the  fund,  but  as  against 
petitioning  creditors  the  expenses  of  a  receivership,  including  the  fees 
and  disbursements'  of  the  receiver.  In  re  T.  E.  Hill  Co.  (C.  C.  A.  7) 
159  Fed.  73,  76,  86  C.  C.  A.  263;  In  re  Lacov  (C.  C.  A.  2)  142  Fed. 
960,  74  C.  C.  A.  130;  In  re  Aschenbach  Co.  (C.  C.  A.  2)  183  Fed. 
305,  105  C.  C.  A.  517;  Beach  v.  Macon  Grocery  Co.  (C.  C.  A.  5) 
125  Fed.  513,  60  C,  C.  A.  557.  Indeed,  where  the  property  is  restored 
to  the  bankrupt,  such  fees  and  disbursements  being  a  lien  thereon 
would  naturally  be  included  in  "expenses  and  damages,"  under  section 
3e  of  the  Bankruptcy  Act. 

It  seems,  moreover,  to  be  the  rule  that  in  receiverships  in  courts 
of  equity,  as  distinguished  from  courts  of  bankruptcy,  the  creditors 
responsible  for  the  unauthorized  receivership  may,  in  a  proper  case, 
be  held  liable  for  the  expenses  and  costs  incurred,  including  the  fees 
and  expenditures  of  the  receiver,  and  apparently  in  recognition  of  the 
inherent  power  in  the  court  of  equity  to  make  such  disposition.  Rich- 
mond V.  Irons,  121  U.  S.  27,  64,  7  Sup.  Ct.  788,  30  L.  Ed.  864;  Couper 
v.  Shirley  (C.  C.  A.  9)  75  Fed.  168,  171,  21  C.  C.  A.  288;  Chicago 
Title,  etc.,  Co.  v.  Newman  (C.  C.  A.  7)  187  Fed.  573,  577,  109  C.  C. 
A.  263. 

In  the  instant  case  the  alleged  bankrupt,  being  a  corporation,  may 
or  may  not  have  sustained  actual  damage  by  reason  of  the  liability 
of  the  fund  for  the  compensation  of  the  trustees  and  their  counsel; 
the  ftmd  has  been  ordered  returned  to  the  receiver  appointed  by  the 
state  court,  and  presumably  has  been  so  returned  for  purposes  of  dis- 
tribution among  creditors. 

»In  re  Ghlgllone,  snpra;  In  re  Morris  (D.  C.)  115  Fed.  591  (opinion  by 
Judge  McPhereon) ;  In  re  WUllams  (D.  C.)  120  Fed.  34,  37  (opinion  by  Judge 
Trieber) ;   In  re  Hlnes  (D.  O.)  144  Fed.  147  (opinion  by  Judge  Wolverton). 

*  Judge  Morton,  while  finding  it  unnecessary  to  decide  whether  the  bank- 
ruptcy court  bad  power  to  tax  counsel  fees  In  excess  of  those  regularly  follow- 
ing the  dismissal  of  a  petition,  declined  to  make  such  taxation  because  in  his 
opinion  the  question  could  "be  more  properly  raised  by  an  action  for  malicious 
prosecution  of  the  bankruptcy  petition."    In  re  Shon  (O.  C.)  212  F^d.  797. 
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But  treating  the  order  of  the  District  0)urt  for  payment  of  the 
compensatiwi  in  question  as  for  the  benefit  either  of  the  trustees  and 
their  counsel,  or  of  the  state  court  receiver,  and  thus  of  the  creditors 
represented  by  him,  such  compensation  is  plainly  not  covered  by  the 
statutory  provision  relative  to  costs  of  suit,  and  can  be  recovered,  if 
at  all,  only  as  damages  or  expenses  by  analogy  to  the  provisions  ap- 
plicable to  receivership  cases. 

[8]  We  &ink  the  rules  applicable  to  liability  for  expenses  and  dam- 
ages in  receivership  cases  not  pertinent  to  mere  denials  of  petitions- 
for  adjudication  of  bankruptcy  in  cases  not  involving  preliminary  seiz- 
ure of  the  debtor's  property,  and  that  there  is  no  inherent  power  in 
the  bankruptcy  court,  at  least  in  the  absence  of  fraud  or  bad  faith  on 
the  part  of  petitioning  creditors  in  making  the  application  for  ad- 
judication, to  assess  the  compensation  of  the  trustee  and  his  counsel 
against  such  creditors  in  cases  where  receivership  is  neither  had  nor 
asked.  The  fact  that  the  Bankruptcy  Act  contains  express  provision 
for  such  award  in  the  case  of  receivership,  and  that  not  only  the  act, 
but  the  general  order,  wholly  omits  it  in  nonreceivership  cases,  strong- 
ly works  against  an  intention  to  recognize  the  existence  of  such  pow- 
er in  cases  of  mere  denial  of  petition  to  adjudicate  bankruptcy.  Par- 
ties responsible,  even  for  a  receivership,  are  not  ordinarily  personally 
liable  for  the  expenses  by  reason  merely  of  the  inadequacy  of  the 
fund  to  meet  the  same.  Atlantic  Trust  Co.  v.  Chapman,  208  U.  S. 
360,  28  Sup.  Ct.  406,  52  L.  Ed.  528,  13  Ann.  Cas.  1155 ;  In  re  Metals, 
etc.,  Co.  (C.  C.  A.  7)  195  Fed.  226. 

[4]  Assuming,  for  the  purposes  of  this  opinion,  that  petitioning- 
creditors  may,  in  a  proceeding  for  malicious  or  bad  faith  prosecution 
of  a  bankruptcy  petition,  be  made  liable  either  to  creditors  (in  thi& 
case  through  the  medium  of  the  state  court  receiver)  or  directly  to  the 
trustees  and  their  counsel  for  the  cpmpensation  of  tfiose  officers,  there 
is,  in  our  opinion,  no  liability  therefor  except  in  a  proceeding  of  the 
nature  stated.  The  proceeding  below  was  not  of  that  nature,  no  charge 
of  that  kind  was  made,  and  of  course  we  express  and  have  no  opin- 
ion on  the  merits  of  such  claim,  if  made. 

By  our  reference  to  fraud,  bad  faith,  or  malice  on  the  part  of  peti- 
tionmg  creditor^T-in  connection  with  the  inference  that  such  a  case 
will  not  be  concluded  by  this  opinion — we  do  not  intend  to  include  such 
conduct  on  their  part  as  here  appeared  and  as  was  considered  in  our 
former  opinion.  230  Fed.  370,  144  C.  C.  A.  512.  The  petitioning 
creditors  here  were  held  personally  estopped  by  conduct  which  was 
in  a  sense  in  bad  faith  toward  other  creditors ;  but  the  alleged  bank- 
rupt was  all  the  time  confessedly  subject  to  adjudication  upon  proper 
complaint,  the  petitioning  creditors  acted  under  a  view  of  their  legal 
rights  which  view  the  District  Court  approved,  and  they  did  not  pro- 
ceed upon  false  allegations,  or  otherwise  attempt  to  deceive  that  court. 

It  follows,  from  what  we  have  said,  that  so  much  of  the  order  of 
the  District  Court  as  directed  the  payment  by  petitioners  of  the  com- 
pensation of  the  trustees  and  their  counsel  must  be  reversed.  The  re- 
versal, however,  will  be  without  prejudice  to  such  further  or  other 
proceedings,  if  any,  in  the  premises  as  the  parties  in  interest  may  be 
entitled  to. 
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THUKSTON.T.  UNITEI>  STATES. 

MOORE  T.  SAME. 

(aradt  Court  of  Appeals,  Filth  Circuit    March  21,  1917.    Behcaring  Denied 

April  28,  1917.) 

Nos.  2958,  2968. 

1.  Obikinai.    Law    «=3l094 — Appeal — QussnoNiB    PbkbeniIed — ^Absence    op 

BUX  OF  EXCKPnONB. 

Where  there  Is  no  bill  of  exceptions  showing  evidence  admitted  or  rul- 
ings by  the  court,  errors  relating  to  the  admission  of  evidence  and  the 
refusal  to  give  special  requested  charges  cannot  be  considered. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  §S  2807, 
3201] 

2.  Poisons  «=>9 — Sai«  of  NARconca — IvovjrusyT — Phtbicianb  and  Phab- 

icacists 

Under  Harrison  Act  Dec.  17,  1914,  c.  1,  §  2,  38  Stat  786  (Comp.  St 
1916,  {  6287h),  making  It  unlawful  to  sell  the  named  narcotic  drugs,  ex- 
cept under  certain  conditions,  but  providing  that  the  prohibition  shall 
not  apply  to  the  dispensing  of  the  drugs  to  a  patient  by  a  physician  regis- 
tered under  the  act  If  such  physician  keeps  the  record  required,  nor  to  a 
sale  by  a  dealer  on  a  written  prescription,  which  shall  be  kept  by  the 
dealer,  and  section  8  (Comp.  St.  1916,  |  6287n),  providing  that  it  shall  not 
be  necessary  to  negative  any  exemption  in  indictments  under  the  act,  but 
the  burden  of  proof  shall  be  on  the  defendant  an  indictment  for  consi^ra- 
cy  to  violate  the  act  is  not  defective  because  It  alleges  that  one  of  the  de- 
fendants was  a  physician  registered  under  the  act  and  that  the  other  was 
a  proprietor  of  a  drug  store,  since  they  could  violate  the  act  notwith- 
standing those  facts. 

fEd.  Note. — For  other  cases,  see  Poisons,  Cent  Dig.  S  6-] 

3.  CoHsrnronoNAi,  Law  i3=342 — Right  to  Raise  Question — ^Intxbest. 

In  a  pro.secutlon  for  the  violation  of  the  Harrison  Act  regulating  the 
sale  of  narcotics,  where  no  question  of  seizure  was  Involved,  defendant 
cannot  attack  the  validity  of  that  act  because  of  its  provisions  authoriz- 
ing-searches  and  seizures. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {{  39, 
40.] 

4.  Imdictment  and  Infokuation  €=9203 — Sufficienot — Sbve^bai,  Counts. 

Where  defendants  were  convicted  on  all  tsf,  counts  of  the  indictment 
and  the  sentence  could  have  been  Imposed  under  any  one  of  the  counts, 
conviction  wUl  be  atiirmed.  If  any  of  the  counts  was  suffldent 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  iS  061-66«.] 

6.  CoNSPiBACT  «=>43(e) — Indictment — Violation  of  Habbison  Act. 

An  Indictment  charging  a  physician  and  a  druggist  with  conspiring  to 
violate  the  Harrison  Act  held  fully  to  Inform  the  defendants  of  the  charge 
so  as  to  be  sufficient  to  put  them  on  trial. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  §S  86,  91.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas ;  Waller  T.  Burns,  Judge. 

E.  T.  Thurston  and  J.  D.  Moore  were  convicted  of  conspiring  to 
violate  tlie  Harrison  Act,  relating  to  the  sale  of  narcotics,  and  of 
violating  that  act,  and  they  separately  bring  error.  Conviction  affirmed 
in  each  case. 

4s»For  other  cases  see  same  topic  *  KBT-KDMBER  In  all  Ker-Nnmbered  Dlfests  &  Indexes 
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J 

W.  E.  Price,  of  Galveston,  Tex.,  for  plaintiff  in  error  Thurston. 
Guy  Graham  and  Geo.  S.  Walton,  both  of  Houston,  Tex.,  for  plain- 
tiff in  error  Moore. 
John  E.  Green,  Jr.,  U.  S.  Atty.,  of  Houston,  Tex. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PARDEE,  Circuit  Judge.  The  above  numbered  and  entitled  cases 
arise  under  the  same  indictment,  and  practically  present  the  same 
questions  before  this  court  for  review.  The  plaintiffs  in  error  were 
prosecuted,  both  being  charged  jointly  under  section  37  of  the  Crim- 
inal Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1096  [Comp.  St  1916, 
§  10301])  with  conspiracy  to  commit  an  offense  against  the  United 
States  by  violating  section  2  of  the  act  of  December  17,  1914,  com- 
monly known  as  the  "Harrison  Act,"  and  with  sales,  etc.,  of  drugs 
to  specific  persons  in  violation  of  section  2  of  said  act. 

Thurston,  pending  the  impaneling  of  the  jury,  withdrew  his  plea  of 
not  guilty  and  entered  a  plea  of  guilty,  and  he  was  thereupon  adjudged 
guilty  of  conspiracy  and  of  selling  narcotics  contrary  to  law,  as 
charged  in  the  indictment,  and  thereafter  sentenced  to  one  year  of 
hard  labor.  Following  the  same,  he  filed  a  motion  in  arrest  of  judg- 
ment, on  the  ground  that  the  indictment  does  not  allege  an  offense 
against  the  laws  of  the  United  States  with  the  particularity  required 
by  law  to  apprise  the  defendant  of  the  charge  against  him,  that  the 
indictment  does  not  allege  an  offense  against  the  laws  of  the  United 
States,  and  on  further  grounds  that  his  plea  of  guilty  was  made  in  the 
hope  of  receiving  an  award  of  a  light  fine,  which  he  understood  that 
he  was  promised  if  he  would  plead  guilty,  and  which  he  did  upon  the 
advice  of  counsel,  though  against  his  wishes,  and  that  the  evidence  ad- 
duced upon  the  trial  proved  conclusively  that  he  comes  within  the  ex- 
emptions of  the  act  which  he  is  charged  as  violating,  and  that  the 
act  under  which  he  was  convicted  is  unconstitution^.  His  motion 
in  arrest  of  judgment  being  overruled,  he  sued  out  this  writ  of  error. 

In  No.  2958,  the  record  shows  that,  after  the  plea  of  guilty  upon 
the  part  of  Thurston,  rae  court  proceeded  with  the  trial  of  Moore, 
resulting  in  a  verdict  finding  him  guilty  on  all  counts  of  the  indict- 
ment as  charged.  Thereupon  defendant  filed  a  nwtion  to  set  aside 
the  judgment  and  for  a  new  trial,  which  was  overruled  by  the  court. 
Thereupon  he  was  sentenced  to  be  imprisoned  at  hard  labor  for  a 
term  of  two  years,  and  sued  out  this  writ  of  error. 

His  first  and  second  assignments  of  error  relate  to  the  admission 
of  evidence;  the  third,  fourth,  and  fifth  charge  errors  in  refusals  to 
give  certain  special  charges  requested;  and  the  sixth  assignment  of 
error  is  on  the  ground  that  the  indictment  does  not  sufficiently  charge 
an  offense  against  the  laws  of  the  United  States.  His  seventh  assign- 
ment of  error  is  to  the  effect  that  the  court  erred  in  rendering  judg- 
ment upon  the  verdict  of  the  jury,  because  the  evidence  showed  and 
the  indictment  admitted  that  J.  D.  Moore  was  a  r^;ular  practicing 
physician,  and  that  the  evidence  showed  that  all  that  had  been  done  by 
him  was  done  in  his  professional  capacity,  and  all  lawful  under  the. 
act 
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[1]  In  neither  2958  nor  2968  are  there  any  bills  of  exceptions  show- 
ing evidence  admitted  or  rulings  by  the  court.  It  follows  that  ir> 
each  case  the  only  question  that  we  can  review  here  is  as  to  the  suffi- 
ciency of  the  indictment,  and  that  none  of  the  assignments  of  error, 
except  "those  which  raise  that  question,  can  be  considered. 

[2]  Noting  that,  the  fact  admitted  in  the  indictment  that  each  of 
the  parties  diarged  had  registered  under  the  act  was  no  conclusive, 
if  pertinent,  evidence  for  either  party ;  for,  although  they  had  regis- 
tered, they  could  conspire  to  violate  the  act,  and  although  registered 
diey  could  each  violate  the  act.  The  second  section  of  the  said  Harri- 
son Act  provides  as  follows : 

"Sec  2.  Tbat  it  shall  be  unlawful  for  any  person  to  sell,  barter,  exchange, 
or  t^re  away  any  of  the  aforesaid  drugs  except  In  pursuance  of  a  vt-rltten  or- 
der of  the  person  to  whom  such  article  Is  sold,  bartered,  exchanged,  or  given, 
on  a  form  to  be  issued  ia  blank  for  tbat  purpose  by  the  CoiumisslMier  of  In- 
ternal Revenue.  Every  person  who  shall  accept  any  such  order,  and  In  pur- 
suance thereof  shall  sell,  barter,  exchange,  or  give  away  any  of  the  afore- 
nld  dmga,  shall  preserve  such  order  for  a  period  of  two  years  In  such  a  way 
as  to  be  readily  accessible  to  inspection  by  any  officer,  agent,  or  employ^ 
of  the  Xreasury  D^>artment  duly  authorized  for  that  purpose,  and  the  state, 
territorial,  district,  muxtldpal.  and  Insular  officials  named  in  section  S  (^  this 
act  Bhrcry  person  who  shall  give  an  order  as  herein  provided  to  any  other 
person  for  any  of  the  aforesaid  drugs  shall,  at  or  before  the  time  of  giving 
gach  order,  make  or  cause  to  be  made  a  duplicate  tiiereof  on  a  form  to  b» 
issned  in  blank  for  tbat  purpose  by  the  Commissioner  of  Internal  Revenue. 
and  in  case  of  the  acceptance  of  such  order,  shall  preserve  such  duplicate  for 
said  period  of  two  years  in  such  a  way  as  to  be  readUy  accessible  to  inspec- 
tion by  the  officers,  agents,  employes,  and  officials  hereinbefore  mentioned. 
Nothing  contained  in  this  section  shall  apply —  * 

"(a)  To  the  dispensing  or  distribution  of  any  of  the  aforesaid  drugs  to  a 
patient  by  a  i>bysiclan,  dentist,  or  >veterinary  surgeon  registered  under  this 
Act  in  the  course  of  his  professional  practice  only:  Provided,  that  such  pby- 
aldan,  dentist,  or  veterinary  surgeon  shall  keep  a  record  of  nil  such  drugs 
dispensed  or  distributed,  showing  the  amount  dispensed  or  distributed,  the 
date,  and  the  name  and  address  of  the  patient  to  whom  such  drugs  are  dia- 
pensed  or  distributed,  except  such  as  may  be  dispensed  or  distributed  to  a 
patient  upon  whom  such  physician,  dentist  or  veterinary  surgeon  shall  per- 
sonally attend  ;  and  such  recwd  shall  be  kept  for  a  period  of  two  years  from 
the  date  of  dispensing  or  distributing  such  drugs,  subject  to  Inspection,  as 
provided  in  this  act 

"(b)  To  the  sale,  dispensing,  or  distribution  of  any  of  the  aforesaid  drugs 
hy  a  dealer  to  a  consumer  under  and  In  pursuance  of  a  written  prescription. 
isBned  by  a  physician,  dentist,  or  veterinary  surgeon  registered  under  this 
act:  Provided,  however,  that  such  prescription  shall  be  dated  as  of  the  day 
on  whidi  signed  and  shall  be  signed  by  the  physician,  dentist,  or  veterinary 
surgeon  who  shall  have  Issued  the  same:  And  provided  further,  that  such 
dealer  shall  preserve  such  prescription  for  a  period  of  two  years  from  the  day 
on  whldi  such  prescription  is  filled  in  such  a  way  as  to  be  readily  accessible 
to  lne;>ectlon  by  the  officers,  agents,  employes,  and  officials  hereinbefore  men- 
tioned." 

There  are  other  exemptions  given,  but  they  are  not  pertinent  to  these 
cases.    The  last  clause  of  section  8  reads  as  follows: 

"Provided  taitbec,  that  it  shall  not  be  necessary  to  negative  any  of  tlie 
aforesaid  exemptions  in  any  complaint,  information,  indictment,  or  other  writ 
or  proceeding  laid  or  brought  under  this  act ;  and  Uie  burden  of  proof  of  any 
ta^  exemption  shall  be  upon  the  defendant." 
241 F.— 22 
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Section  9  provides : 

"That  any  person  who  violates  or  falls  to  comply  with  any  of  the  require- 
aients  of  this  act  shall,  on  conviction,  be  fined  not  more  than  $2,000  or  be  Im- 
prisoned'not  more  than  five  years,  or  both,  In  the  discretion  o£  the  court." 
(Comp.  St  1916,  S  62870). 

Section  37  of  the  Penal  Code  provides: 

"If  two  or  more  persons  conspire  either  to  commit  any  ofTense  against  the 
United  States,  or  to  defraud  the  United  States  In  any  manner  or  for  any 
purpose,  and  one  or  more  of  sudi  parties  do  any  act  to  effect  the  object  of 
the  conspiracy,  each  of  the  parties  to  such  conspiracy  shall  be  fined  not  more 
than  ten  thousand  dollars,  or  imprisoned  not  more  than  two  years,  or  both." 

[3]  It  is  incidentally  charged  in  Thurston's  sixth  assignment  of 
error,  and  otherwise  contended,  that  the  whole  Harrison  law  is  un- 
constitutional because  of  the  provisions  contained  in  sections  2  and 
5  (Comp.  St.  1916,  §  6287k)  of  the  said  act  which,  it  is  claimed,  au- 
thorize the  search  of  the  houses  and  seizure  of  the  private  papers  and 
effects  of  a  citizen  without  a  warrant,  in  violation  of  the  Constitution 
and  guaranties  of  the  Fourth  and  Fifth  Amendments. 

It  is  not  necessary  to  consider  this  question,  because  such  searches 
are  not  involved  in  these  casesj  and  heretofore  it  has  been  held  in 
the  Supreme  Court  of  the  United  States,  in  United  States  v.  Jin  Fuev 
Moy,  241  U.  S.  394,  36  Sup.  Ct.  658,  60  L.  Ed.  1061,  and  recently 

in  this  court,  in  Baldwin  v.  United  States,  238  Fed.  793,  C.  C. 

A. ,  that  the  act  is  a  valid  revenue  measure. 

[4]  The  iftdictment  contains  ten  counts,  in  all  of  which  the  parties 
have  been  found  guilty,  and  the  sentences  imposed  do  not  exceed  the 
punishment  that  tiie  court  could  have  awarded  on  each  or  any  count 
of  the  indictment.  It  follows  that,  if  any  count  of  the  indictment 
charges  an  offense,  conviction  will  stand.  Claasen  v.  United  States. 
142  U.  S.  140,  12  Sup.  Ct.  169,  35  L.  Ed.  966. 

[5]  The  first  count  of  the  indictment  is  the  principal  and  leading 
one.  It  is  too  lengthy  to  copy  in  full,  but  we  take  as  a  correct  analysis 
of  the  same  the  one  given  by  counsel  for  Thurston,  which  we  think 
fully  and  fairly  covers  the  case: 

"Leaving  out  the  formal  parts,  the  indictment  reads  as  follows:  That  J. 
D.  Moore  and  E.  T.  Thurston  did  willfully,  unlawfully,  knowingly,  and  fraud- 
ulently conspire  together  and  among  themselves  to  commit  an  offense  against 
the  laws  of  the  United  States,  to  wit,  to  sell,  barter,  e.^cbange,  give  away,  dis- 
pense, and  distribute  to  divers  and  sundry  persons  to  the  grand  Jurors  un- 
known, and  not  In  pursuance  of  the  written  order  of  any  of  such  persons  so 
unknown  to  the  grand  Jurors,  on  a  form  Issued  in  blank  for  the  purpose  by 
the  Ciommissioner  of  Internal  Revenue  of  the  United  States  of  America,  large 
quantities  of  morphine,  heroin,  and  cocaine,  which  said  conspiracy  was  to  be 
effected,  executed,  and  carried  out  as  understood  and  agreed  between  said  par- 
ties in  substantially  the  following  manner,  to  wit:  The  said  E.  T.  Thurston 
was  one  of  the  proprietors  and  the  active  manager  of  a  certain  drug  store, 
and  the  said  J.  D.  Moore  was  a  practicing  physician,  each  being  duly  regis- 
tered with  the  collector  of  internal  revenue  for  the  Third  district  of  Texas,  as 
required  by  the  act  approved  December  17,  1914,  and  said  J.  D.  Moore  was 
to  prescribe,  write,  and  deliver  prescriptions  to  all  persons  applying  to  him 
therefor  for  large  quantities  of  morphine,  heroin,  and  cocaine,  and  each  of 
them,  not  in  good  faith  for  meeting  the  Immediate  needs  of  any  such  persons, 
nor  to  effect  a  cure  of  any  such  persons  in  the  course  of  his  professional  prac- 
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tlce  only,  snch  persons  then  and  there  being  habitual  nsers  of  and  addicted  to- 
the  use  of  such  narcotic  drug,  nor  to  treat  any  such  persons  then  and  there 
suffering  from  an  Incurable  or  chronic  disease  in  the  course  of  his  profession- 
al practice  Mily,  but,  on  the  contrary,  with  the  intent  and  purpose  to  dispense, 
dlstrlbnte,  barter,  sell,  exchange,  and  give  away  such  narcotic  drugs,  and  each 
of  them,  for  the  purpose  of  catering  to  and  satisfying  the  cravings  of  such 
persons  for  snch  drugs,  which  said  prescriptions  were  to  be  thereafter  filled, 
dispensed,  distributed,  bartered,  sold,  exchanged,  and  given  away  by  the  said 
E.  T.  Thurston  for  the  afoi-esaid  purpose.  That  in  pursuance  of  the  aforesaid 
and  unlawful  consplraqy,  combination,  confederation,  and  agreement,  and  to 
effect  the  object  and  purpose  of  the  same,  on  divers  and  stmdry  days  and 
dates  to  the  grand  jurors  unknown,  the  said  J.  D.  Moore  did  write  and  de- 
liver prescriptions  to  divers  and  sundry  persons  whose  names  to  the  grand 
Jnrora  are  unknown,  prescribing  quantities  of  morphine,  heroin,  and  cocaine 
for  such  persons  so  unknown,  which  said  prescriptions  the  said  £.  T.  Thurs- 
ton did  thereafter  fill,  dispense,  dlstttbute,  barter,  sell,  exchange,  and  give 
away  the  amounts  and  quantities  of  morphine,  heroin,  and  cocaine  therein 
called  for  and  prescribed.' " 

We  think  that  this  count  fully  informs  the  defendants  of  the  charges 
they  were  brought  to  answer,  and  fully  shows  that  it  was  sufficient 
to  put  the  defendants  on  trial  on  the  diarge  of  conspiracy  to  violate 
the  Harrison  Narcotic  Law.  If  they  did  the  acts  conceded  to  be 
charged  in  the  indictment,  they  engaged  in  a  conspiracy  to  violate  the 
laws  of  the  United  States  and  carried  the  conspiracy  into  effect. 

This  count  being  sufficient,  it  is  unnecessary  (as  noted  above)  to 
consider  the  other  counts.  It  follows  that  none  of  the  assignments  of 
error  in  these  cases  are  well  taken,  and  the  judgment  of  the  District 
Court  should  be  affirmed  in  each  case,  viz.  No.  2958  and  No.  2968. 

And  it  is  so  ordered. 


BKRNATv  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  e,  1917.) 

No.  2970. 

1.  Slaves  «=324 — Peonage — Indictment — Subticibnot. 

An  indictment  charging  that  defendant  willfully  and  knowingly  held 
three  persons  to  a  condition  of  peonage,  that  is  to  say,  defendant  kept 
and  held  them,  by  threats  and  putting  them  in  fear,  against  their  wills,  to 
perform  labor  to  work  out  debts  claimed  to  be  due  defendant,  is  In  due 
form  and  sufficient  in  law. 

[Ed.  Note. — For  other  cases,  see  Slaves,  Cent  Dig.  fg  54,  55.] 

2.  Cbdunal  Law  «s>911,  1156(1) — ^Apfkai< — Rkvdcw — Discbetion — Refusing 

New  Tkial. 

The  granting  of  a  new  trial  in  a  criminal  prosecution  is  within  the 
sound  disoretlon  of  the  trial  court,  and  error  cannot  be  predicated  upon 
a  refusal. 

[Ed.  Note.— For  other  case6,  see  Criminal  Law,  Cent  Dig.  §!  2134, 
3067.1 

3.  Slaves  ^^24 — ^Pbonaob — Evidence — Sttfficibnct. 

In  a  prosecution  for  peonage,  evidence  of  the  prosecuting  witness,  If 
believed  by  the  Jury,  held  sufticient  to  show  that  defendant  had  forcod 
her  to  work  out  a  debt  by  threats  and  fear. 

(Ed.  Note. — For  other  cases,  see  Slaves,  Cent  Dig.  J§  B4,  55.] 
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4.  CBumrax  Law  <S=»865(1) — Tbiai»— Supplembntai.  Ceabgk — ^Dtjtt  to  Reach 

AOBEEUENT. 

A  supplemental  charge,  given  by  fhe  court  after  the  Jury  had  been,  out 
for  some  time  and  had  reported  that  they  stood  eight  to  four,  without  In- 
dicating what  verdict  the  majority  favored,  as  to  ttelr  duty  to  reach  an 
agreement  and  terminate  the  case,  but  whi<di  did  not  Indicate  the  opinion 
of  the  court  as  to  the  guilt  or  innocence  of  accused,  or  comment  on  the 
facts,  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Gent.  Dig.  S  2069.] 

6.  Slaves  ®=24 — "Peonage" — Elements  of  Offense. 

It  is  sufficient  to  constitute  "peonage"  that  a  person  Is  held  against  bis 
win  and  made  to  work  to  pay  a  debt;  the  amount 'of  the  debt  and  the 
means  of  coercion  being  ImmaterlaL 

[Ed.  Note^— For  other  cases,  see  Slaves,  Cent.  Dig.  §{  54,  55. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Peonage.] 

&  Obiminal  Law  iS=>865(2) — TeiaI/- -Coercion  of  Jubt. 

•  The  length  of  time  a  Jury  will  be  held  for  deliberation  rests  within  the 
sound  dLscretlon  of  the  court,  and  no  abuse  of  discretion  is  shown  by 
holding  them  from  Saturday  afternoon  till  Monday. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  S  2069.] 
Pardee,  Circuit  Judge,  dissenting. 

In  Error  to  Ihe  District  Court  of  the  United  States  for  the  San  An- 
tonio Division  of  the  Western  District  of  Texas;  Gordon  Russell, 
Judge. 

,     Aurelia  P,  Bemal  was  convicted  of  peonage,  and  she  brings  error. 
Afiirmed. 

Carlos  Bee,  of  San  Antonio,  Tex.,  for  plaintiff  in  error. 
J.  L.  Camp,  U.  S.  Atty.,  of  San  Antonio,  Tex. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

FOSTER,  District  Judge.  Plaintiff  in  error,  hereafter  referred  to 
as  defendant,  was  indicted  for  peonage.  The  material  part  of  the  in- 
dictment reads  as  follows : 

"That  heretofore,  to  wit,  on  or  about  the  24th  day  of  February,  A.  D. 
1916,  at  the  city  of  San  Antonio,  Western  district  of  Texas,  and  the  San 
Antonio  division  thereof,  Aurolla  P.  Bemal  did  unlawfully,  willfully,  and 
Itnowingly  hold  one  Sofia  Vlvar,  one  Rosenda  Nava,  and  Angelina  Flores  to  a 
condition  of  peonage;  that  is  to  say,  she,  the  said  Aurelia  P.  Bemal,  did 
then  and  there  keep  and  hold,  by  threats  and  by  putting  tiem  In  fear,  the 
said  Sofia  Vlvar,  the  said  Rosenda  Nava,  and  the  said  Angelina  flores,  and 
each  of  them,  against  their  wills,  to  perform  labor  to  work  out  debts  claimed 
to  be  due  her,  the  said  Aurelia  P.  Bemal,  by  them,  the  said  Sofia  Ylvar,  the 
said  Rosenda '  Nava,  and  the  said  Angelina  Flores." 

A  motion  to  quash  the  indictment  was  overruled;  the  case  went  to 
trial  and  resulted  in  a  verdict  of  guilty.  A  motion  for  a  new  trial  was 
overruled,  and  a  sentence  of  lYz  years  imposed. 

[1]  There  are  11  assignments  of  error.  The  first  5  run  to  the  over- 
ruling of  the  motion  to  quash  and  are  clearly  not  well  taken,  as  the 
indictment  is  in  due  form  and  sufficient  in  law.    The  sixth  and  seventh 
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assignments  of  error  are  based  on  objections  to  the  admissibility  of 
certain  testimony.  In  view  of  the  character  of  the  case  and  the  other 
evidence  admitted  without  objection,  the  testimony  admitted  was  rele- 
vant ;  but,  even  if  not,  it  was  certainly  not  prejudicial. 

[2]  The  eighth,  ninth,  tenth,  and  eleventh  assignments  of  error  are 
based  upon  the  refusal  of  the  court  to  gr^it  a  new  trial.  It  is  element- 
al that  die  granting  of  a  new  trial  is  within  the  sound  discretion  of  the 
court,  and  error  cannot  be  predicated  upon  a  refusal. 

[3]  This  brings  us  to  a  consideration  of  whether  or  not  there  is 
error  apparent  upon  the  record  which  the  court  may  notice  without 
assignment  under  the  provision  of  rule  11  (150  Fed.  xxvii,  79  C.  C. 
A.  xxvii).  There  was  no  motion  to  direct  "a  verdict  in  favor  of  the 
defendant,  but  the  entire  evidence  has  been  brought  up  in  the  tran- 
script, together  with  the  charge  of  the  court,  and  we  have  carefully 
examined  same.  The  testimony  is  conflicting,  but  the  witness  Rosenda 
Nava,  a  Mexican  alien,  one  of  the  persons  named  in  the  indictment  as 
having  been  held  in  peonage,  testified  in  substance  that  she  was  work- 
ing as  a  domestic  servant  in  Laredo,  Tex.,  earning  $4-  per  week ;  that 
the  defendant  talked  to  her,  told  her  she  was  the  proprietor  of  a  small 
•  hotel  in  San  Antonio,  and  engaged  her  to  work  as  chambermaid  at  $6 
per  week,  and  told  her  that,  if  she  found  the  work  not  agreeable  and 
wanted  to  leave,  she  would  give  her  a  ticket  back  to  Laredo.  She  was 
then  taken  by  the  defendant  to  San  Antonio,  with  the  two  other  girls 
named  in  the  indictment,  to  a  house  of  prostitution  operated  by  the 
defendant.  She  refused  to  practice  prostitution,  and  was  told  by  de- 
fendant that  she  could  not  leave  the  house  until  she  had  paid  back  the 
fare  from  Laredo  to  San  Antonio.  She  was  sent  out  on  errands  in 
the  neighborhood,  but  during  these  times  defendant  watched  her  from 
an  upper  window.  The  defendant  told  her  that,  if  she  tried  to  leave, 
she  would  telegraph  to  the  immigration  officers  and  they  would  put  her 
in  jail  for  five  years.  When  the  defendant  told  her  this,  she  was  very 
much  afraid  of  her.  She  had  no  money,  did  not  know  her  way  about 
town,  and  remained  in  fear  of  the  defendant.  She  succeeded  on  one  of 
her  errands  in  sending  a  note  to  a  cousin  who  resided  in  San  Antonio. 
In  response  to  the  note,  a  friend  of  the  cousin  came  and  brought  a 
policeman  with  him.  She  was  unknown  to  him  personally,  and,  when 
he  inquired  for  her,  he  was  told  by  defendant  that  there  was  no  such 
person  in  the  house.  She  succeeded  in  making  her  identity  known,  and 
was  taken  from  the  house  by  the  policeman,  and  eventually  restored  to 
her  family.  While  in  the  house  of  the  defendant,  she  and  another  girl 
named  Sofia  did  all  of  the  domestic  work,  but  received  no  pay  and  very 
litde  to  eat.  She  did  not  at  any  time  engage  in  prostitution.  There 
was  evidence  tending  to  corroborate  her  in  part,  and  also  evidence 
tending  to  rebut  some  of  her  testimony. 

Both  of  the  other  girts  named  in  the  indictment  testified  they  became 
dissatisfied  and  wanted  to  leave  the  house,  but  were  told  by  the  defend- 
ant they  could  not  go,  as  they  owed  her  money.  The  indictment  is 
hardly  supported  as  to  them,  as  they  seem  to  have  entered,  with  more 
or  less  willingness,  upon  a  life  of  prostitution,  and  were  not  placed 
under  the  same  restraint  as  the  other  girl;  but  their  testimony  is 
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Strongly  corroborative  of  the  witness  Rosenda  Nava.  She  is  further 
corroborated  by  the  defendant,  who  testified  she  did  not  take  Rosenda 
Nava  to  San  Antonio  to  become  a  prostitute,  that  she  did  part  of  the 
menial  work  of  the  house,  that  she  did  not  engage  in  prostitution,  and 
that  she  had  no  money.  The  defendant  denied  any  threats  or  coercion 
as  to  any  of  the  girls  named  in  the  indictment. 

[4]  No  exception  was  taken  to  the  charge  of  the  court  as  originally 
l^iven,  and  no  special  charges  were  requested.  The  case  went  to  the 
jury  at  2 :30  p.  m.  Saturday,  June  10,  1916.  After  the  jury  had  de- 
liberated for  several  hours,  they  advised  the  court  they  could  not  agree, 
but  the  court  declined  to  release  them.  They  remained  sequestered  un- 
til Monday,  June  12,  1916,  at  10  o'clock  a.  m.  They  then  reported  to 
the  court  that  they  were  unable  to  agree,  and  that  they  stood  eight  to 
four ;  but  no  indication  was  given  as  to  what  verdict  tfie  majority  fa- 
vored. The  court  then  charged  the  jury  on  their  duty  to  reach  an 
agreement  and  terminate  the  case.  No  indication  was  given  the  jury 
as  to  the  opinion  of  the  court  regarding  the  guilt  or  innocence  of  the 
accused,  and  no  comment  was.  made  on  the  facts  of  the  case. 

[5]  The  law  takes  no  account  of  the  amount  of  the  debt  or  the 
means  of  coercion.  It  is  sufficient  to  constitute  the  crime  that  a  per- 
son is  held  against  his  will  and  made  to  work  to  pay  a  debt.  Clyatt  v. 
United  States,  197  U.  S.  207,  25  Sup.  Ct.  429,  49  L.  Ed.  726.  The 
court  charged  the  jury  clearly  and  explicitly  on  the  law.  The  credibil- 
ity of  the  witnesses,  the  weight  and  sufficiency  of  the  evidence,  and  the 
resolving  of  the  conflicts  in  the  testimony  were  matters  for  the  jury. 
If  they  believed  the  witness  Rosenda  Nava,  her  testimony  was  sufficient 
to  support  the  indictment 

[6]  The  defendant  complains  most  loudly,  however,  because  the 
jury  was  held  from  Saturday  until  Monday,  and  of  the  supplemental 
charge  of  the  court.  It  is  not  tmusual  for  juries  to  be  held  over  Sun- 
day in  criminal  cases ;  but,  in  any  event,  this  was  a  matter  resting  in 
the  sound  discretion  of  the  court,  and  no  abuse  of  discretion  is  shown. 
Neither  was  there  error  committed  in  giving  the  supplemental  charge. 

On  the  whole  case,  as  none  of  the  assignments  is  well  taken,  and 
there  is  no  plain  error  which  the  court  may  notice  of  its  own  motion, 
it  follows  that  the  judgment  must  be  affirmed. 

PARDEE,  Circuit  Judge.  1  dissent  in  this  case,  because  the  evi- 
dence is  not  sufficient  to  prove  the  guilt  of.  the  appellant,  and  also  be- 
cause I  find  the  eleventh  assignment  of  error  well  taken,  to  wit : 

"The  court  erred  in  overruling  defendant's  motion  for  a  new  trial  because, 
after  the  Jury  had  retired  for  consideration  of  their  verdict  on  June  10,  1916, 
at  2:20  p.  m.,  they  conveyed  to  the  court  on  the  same  afternoon  the  informa- 
tion that  they  were  not  able  to  agree  and  asked  to  be  discharged,  and  were 
sent  to  the  Jury  room  for  further  consideration,  ai^d  on  June  12,  1912,  at  the 
hour  of  10  o'clock  a.  m.,  the  Jury  again  advised  the  court  that  they  were 
unable  to  agree  and  asked  to  be  discharged,  and  the  court  thereupon  advlacd 
the  Jury  in  substance,  as  follows : 

"  "The  Court:   How  are  you  divided  as  to  numbers? 

"  'A'  Juror:    Eight  to  four. 

"'The  Court:  Gentlemen,  I  sent  for  you  for  the  purpose  of  seeing 
whether  you  had  reached  an  agreemoit,  and  Inquire  whether  you  needed  any 
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additional  Instructions  as  to  tbe  law  In  order  to  clear  up  any  differences 
lietween  tbe  jurors.  Have  you  any  trouble  about  understanding  the  charge 
of  the  court  given  you? 

"•A  Juror:    1  have  not  heard  of  any. 

"  The  Court:  Do  the  balance  of  the  Jurors  concur  In  that  statement?  You 
are  agreed  with  reference  to  the  Instructions  of  the  court?    (No  answer.) 

"  "The  Court :  Gentlemen,  I  vrtsh  to  say  this  to  you:  That  It  would  be  a  very 
peculiar  Judge  who  would  want  to  keep  a  Jury  out  with  any  desire  on  his 
part  to  punish  or  coerce  you  in  any  way.  I  certainly  would  not,  if  I  could, 
coerce  any  Jury  into  a  verdict,  because,  when  I  flnlsh  telling  you  the  law  in 
tbe  case  and  commit  it  to  you,  I  commit  it  then  to  12  men  whose  functions 
are  Just  as  Important  as  mine,  and  who  are  charged  with  the  province  or  a 
dnty  that  is  superlatively  grave;  and  I  commit  it  to  Vi  men,  and  I  feel 
sure  the  officers  have  selected  you  because  of  your  fitness  and  competency  to 
discharge  in  a  proper  way  that  grave  duty;  but  it  might  not  be  out  of 
place  for  me  to  say  this  to  you:  That  if  evei-y  case  of  this  district  met  with 
the  same  fate  that  up  to  this  time  this  case  has  met  with,  it  would  amount 
practically  to  a  denial  of  Justice  In  the  courts.  Suppose  every  Jury  did  Just 
what  you  have  done,  then  men  who  had  cases  in  this  court  involving  either 
rights  of  property  or  liberty  would  never  move  one  peg  year  by  year,  and 
docket  after  docket  I  want  to  say  to  you  tliat  courthouse  trials  are  designed 
primarily  to  try,  aa  far  as  is  possible,  to  do  abstract  Justice.  That  is 
primarily  the  object  of  courthouse  trials ;  but  you  know  as  sensible  men,  and 
I  know  as  a  sensible  man,  that  absolutely  abstract  Justice  does  not  obtain 
outside  the  courts  of  heaven,  because,  as  long  as  men  are  Imperfect,  imper- 
fection necessarily  will  creep  into  trials  in  the  court  room.  That  is  why  wo 
have  appellate  courts,  to  correct  errors  In  the  trial  court.  But  for  that  it 
would  be  an  inexcusable  waste .  of  public  money  to  have  higher  courts 
sitting  in  Judgment  on  the  courts  below.  So  that  one  of  the  great  objects  of 
having  courthouse  trials  is  to  end  controversies.  End  them  Justly,  if  you  can. 
of  course;  but  end  the  controversies.  In  savage  countries,  where  there  are 
no  courts,  men  go  out  and  vindicate  their  view  of  the  law  by  their  own  strong 
arms;  but  among  civilized  people  we  have  got  beyond  that;  and  we  select 
certain  tribunals  to  which  we  submit  cases  for  them  to  decide,  and  one  of  the 
greatest  objects  in  view  is  to  end  controversies,  and  it  ought  to  be  done.  Why, 
if  all  of  these  litigants  In  this  court  had  to  come  back  court  after  comt, 
time  after  time,  it  would  be  an  endless  proposition.  There  is  going  to  be 
5ome  Jury  somewhere  that  Is  going  to  decide  the  case  and  get  over  with  it. 
Yon  gentlemen  may  not  do  it ;  but,  if  you  fail  to  do  it,  there  will  come  another 
jury  that  will,  and  the  people  will  not  be  put  to  the  expense  of  bringing 
witnesses  here  and  summoning  Jurors  from  the  various  walks  of  life  to  try 
the  case.  Now,  you  gentlemen  are  divided  as  to  what  your  verdict  will  be. 
I  believe  I  can  say,  from  looking  on  your  faces,  and  I  have  had  a  very  fair 
chance  in  Judging  men,  and  there  is  no  man  on  the  Jury  that  would  suffer 
bis  pride  of  opinion — because  he  had  said  a  thing — to  stand  in  his  way,  and 
because  he  said  a  thing  not  to  yield  to  reason.  Re-examine  the  ground,  and 
see  if  you  cannot  agree.  Tou  know  there  is  all  the  difference  in  the  world 
between  firmness  and  stubbornness.  Now,  the  most  stubborn  thing  on  the 
face  of  this  earth  is  a  Jackass.  Now,  a  man  can  be  firm,  and  a  man  may  be 
stubborn.  I  have  respect  for  a  man  that  is  firm  in  his  belief,  but  not  that 
much  (snaps  fingers)  for  a  stubborn  man.  He  has  said  the  horse  is  17  feet 
high,  and  he  is  going  to  stick  to  it.  Now,  I  can  look  at  you  gentlemen  and 
feel  that  you  are  not  that  way.  I  never  try  a  case  in  court  that  I  do  not 
frequently  change  opinion,  and  I  would  have  a  contempt  for  myself  if  some 
brother  of  the  bar  should  convince  me  1  was  in  error  and  I  would  not  in- 
stantly correct  It.  One  of  the  highest  forms  of  integrity  is  intellectual  in- 
tegrity, and  we  all  admire  the  man  who  will  throw  aside  pride  of  oi)inion 
and  do  what  he  thinks  right,  no  matter  what  the  result  will  be.  If  I  was  in  tho 
minority,  I  would  carefully  go  over  the  ground  again,  and  see  if  by  chaiico 
I  have  not  happened  to  be  mistaken  and  if  the  real  wisdom  of  the  situation 
wasn't  perhaps  with  the  majority  of  the  Jury.  Now,  gentlemen,  I  have  mudo 
these  remarks  to  yon  because  I  feel  an  interest  in  every  controversy   in 
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every  court  over  whldi  I  preside.  Of  course,  I  wish  you  to  understand  tbat, 
11  you  have  taken  a  position  you  cannot  abandon  without  a  violation  of  your 
oath  and  conscience,  I  do  not  expect  you  to  abandon  It,  and  I  say  that  to  you 
with  all  emphasis.  But  I  don't  want  you  to  forget  that  a  courthouse  trial 
Is  not  only  to  do  Justice,  If  you  can,  but  to  settle  controversies.  Why  the 
United  States  might  as  well  by  special  statute  abolish  the  court  of  the 
Western  district  of  Texas  if  juries  are  never  to  agree.  Gentlemen,  I  don't 
want  to  punish  you,  but  I  want  you  to  go  over  the  ground  again,  as  men 
who  are  willing  to  do  what  is  right,  whether  you  have  announced  yourself  on 
one  positi<Hi  or  not.  The  game  fellow  doesn't  hesitate  to  say,  "I  am  wrong" 
when  he  is  wrong.  Now,  gentlemen,  I  am  about  through  with  this  court  here, 
and  after  I  am  I  have  to  keep  on  working,  and  I  am  sure  you  are  as  willing 
to  work  as  I  am,  and  I  b<q;>e  you  will  reach  a  verdict  one  way  or  the  other. 
Come  this  way,  gentlemen.' 

"To  which  action  of  the  court  the  defendant  duly  excepted,  and  still  ex- 
cepts, because  the  effect  of  said  charge  operated  as  a  moral  coercion,  and 
the  verdict  of  the  Jury  brought  in  thereafter,  finding  the  defendant  guilty, 
was  not  their  verdict,  but  the  verdict  of  the  court;  the  jury  having  under 
said  statement  theretofore  set  out  substituted  the  will  and  judgment  of  the 
court  for  their  own  will  and  Judgment." 


DELAWAKB,  L.  ft  W.  B.  CO.  T.  JAMBS. 

(Circuit  Court  of  A]S)eals,  XUrd  Circuit.    April  9,  1917.) 

No.  2211. 

1.  BArLEOAns  ®=>307(5) — Crossing  Accidents— Riohts  or  TaAVEXE»B. 

P.  li.  N.  J.  1903,  p.  673,  declares  that  it  shall  not  be  lawful  for  any  per- 
son other  than  those  connected  with  or  employed  upon  the  railroad  to 
walk  along  the  tracks  of  any  railroad,  except  when  the  same  shall  be  laid 
upon  a  public  highway,  and  that  if  any  person  shall  be  injured  by  an 
engine  or  car  while  walking,  standing,  or  playing  on  any  railroad,  such, 
person  shall  be  deemed  to  have  contributed  to  the  injury  sustained,  and 
shall  not  recover  therefor  any  damages,  but  that  the  section  shall  not 
apply  to  the  crossing  of  a  railroad  by  any  person  at  any  lawful  public  or 
private  crossing.  P.  L.  N.  J.  1909,  p.  137,  declares  that  whenever  any 
raUroad,  whose  right  of  way  crosses  any  public  street  or  highway,  has 
or  shall  install  any  safety  gates,  bell,  or  other  device  designed  to  protect 
the  traveling  public  at  such  crossing,  or  has  placed  at  such  crossing  a 
flagman,  any  person  or  persons  approaching  such  crossing,  so  protected, 
shall  during  such  hours  as  posted  notice  at  such  crossings  shall  specify,  be 
entitled  to  assume  that  such  safety  gate  or  other  warning  appliances  are 
in  good  and  proper  order,  and  will  be  properly  operated,  unless  a  written 
notice  be  posted  in  a  conspicuous  place,  or  that  the  flagman  will  g«ard 
such  crossing  with  sufficient  care,  whereby  travelers  will  be  warned,  and 
that  no  plaintiff  shall  be  barred  because  of  his  failure  to  stop,  look,  and 
listen  before  passing  over  such  crossing.  Plaintiff,  who  was  not  employ- 
ed by  a  railroad  company,  entered  upon  its  right  of  way  and  proceeded 
thereon  until  she  reached  a  public  crossing.  Eeld,  that  while  so  proceed- 
ing on  the  right  of  way  she  was  a  trespasser,  and  as,  when  she  reached 
the  crossing,  she  was  within  the  gates  provided  for  the  protection  of 
travelers,  she  does  not  fall  within  the  second  act. 

[Ed.  Note. — ^Por  other  cases,  see  Railroads,  Cent  Dig.  f  976.1 

2.  RAiLBOAns  «=»350(28) — Cbosstno  Accidents — ^Bights  of  Tbaveliebs. 

In  such  case,  P.  L.  N.  J.  1909,  p.  137,  does  not  necessitate  the  submis- 
sion of  the  action  to  the  Jury,  where  the  evidence  establishes  plaintiff's 
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-  contributory  negligence  bo  clearly  aa  to  necessitate  binding  instructions 
in  defendant's  favor. 
[Ed.  Note.— For  otlier  cases,  see  Ballroads,  Cent.  Dig.  $  1187.] 

8.  Railboads  9=3350(16) — Cbossino  Accidsntb — Jubt  Question. 

In  an  action  against  a  railroad  company  for  Injuries  received  by  plain- 
tiff while  standing  on  a  crossing  waiting  for  a  train  to  pass,  evidence  held 
insufficient  to  necessitate  tlie  submission  of  tlie  case  to  the  jury ;  it  ap- 
pearing tliat  plaintiff  liad  walked  up  the  rlglit  of  way  to  the  crossing,  ana 
then  taken  a  iwsitlon  on  the  tracks  without  looking  pr  listening  for  ap- 
proaching trains. 

[Ed.  Kote. — For  other  cases,  see  Railroads,  Cent.  Dig.  {  1169.] 

In  Error  to  the  EHstrict  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey ;  J.  Warren  Davis,  Judge. 

Action  by  Daisy  B.  James  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  There  was  a  judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

F.  B.  Scott,  of  New  York  City  (M.  M.  Stalhnan,  of  Newark,  N.  J., 
of  counsel),  for  plaintiff  in  error. 
Alexander  Simpson,  of  Jersey  City,  N.  J.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 

Judges. 

BUFFINGTON,  Circuit  Judge.  In  this  case  Daisy  B.  James,  a 
citizen  of  New  York,  brought  suit  in  a  state  court  of  New  Jersey 
against  the  Delaware,  Lackawanna  &  Western  Railroad  Company,  a 
corporate  citizen  of  New  Jersey,  to  recover  damages  inflicted,  by  the 
alleged  negligence  of  said  railroad,  on  her  while  passing  over  its  tracks 
at  a  street  crossing.  On  petition  of  the  railroad  the  cause  was  re- 
moved to  the  court  below,  where  it  was  tried  and  resulted  in  a  ver- 
dict for  the  plaintiff.  On  entry  of  judgment,  the  defendant  sued  out 
this  writ,  alleging,  inter  alia,  for  error  the  court's  refusal  to  give  bind- 
ing instructions  in  its  favor. 

[1]  An  examination  of  the  proofs  satisfies  us  that  this  assignment 
must  be  sustained.  The  proofs  tended  to  show  the  plaintiff,  while 
attempting  to  pass  over  the  Greenwood  avenue  crossing  of  the  railroad 
in  Orange,  N.  J.,  about  6  o'clock  in  the  evening,  June  15,  1915,  was 
struck  by  a  west-bound  train  just  as  she  stepped  on  the  crossing.  Miss 
James  had  come  to  East  Orange  that  morning,  and  was,  when  struck, 
on  her  way  to  the  Grove  street  station  of  the  railroad,  which  was  just 
west'of  tlje  south  side  of  the  crossing.  Some  400  feet  east  of  the 
crossing.  Miss  James  had  entered  on  3ie  railroad's  right  of  way  and 
had  walked  westwardly  alongside  of  the  track.  In  so  walking  along 
the  track  she  was,  by  the  New  Jersey  statute  quoted  in  the  margin,^ 

1  "It  shall  not  be  lawful  for  any  person  other  than  those  connected  with  or 
employed  upon  tlie  railroad  to  walk  along  the  tracks  of  any  railroad  except 
when  the  same  shall  be  laid  upon  a  public  highway ;  if  any  person  shall  be 
lojm^  by  an  engine  or  car  while  walking,  standing  or  playing  on  any  rail- 
road, or  by  jumping  on  or  off  a  car  while  in  motion,  such  person  shall  be 
deemed,  to  have  contributed  to  the  Injury  sustained,  and  shall  not  rucover 
therefor  any  damages  from  the  company  owning  or  operating  said  railroad: 
Provided,  that  tliis  section  shall  not  apply  to  the  crossing  of  a  railroad  by 
any  person  at  any  lawful  public  or  private  crossing."    P.  L,.  1903,  p.  673. 
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a  trespasser.  But,  while  this  was  her  then  status,  it  is  clear  that, 
when  she  left  the  side  path  and  entered  on  the  street  crossing  and 
attempted  to  cross,  she  ceased  to  be  a  trespasser.  Nevertheless,  the 
fact  of  her  prior  trespass  is  not  to  be  overlooked,  for  by  such  prece- 
dent trespass  she  was  enabled  to  reach  the  crossing  inside  the  gates, 
which  she  would  have  had  to  pass  had  she  come  up  by  a  proper  ap- 
proach on  Greenwood  avenue.  It  follows,  therefore,  that  by  her  vio- 
lation of  the  statute  of  New  Jersey  she  brought  herself  into  a  posi- 
tion where  she  had  deprived  herself  of  the  protection  which  anotlier 
statute  of  New  Jersey,  also  quoted  in  the  margin,*  was  designed  to 
give  to  those  traveling  on  Greenwood  avenue  as  they  approached  such 
crossing.  Indeed,  it  is  evident  that  it  was  the  plaintiff's  own  trespass, 
and  not  the  alleged  nonclosure  of  the  gates,  that  brought  her  inside 
the  gate  line. 

[2]  While  the  plaintiff  testified  that  the  gate  was  up  when  she 
reached  the  crossing,  yet  all  the  witnesses  called  by  her,  as  well  as 
those  called  by  the  defendant,  united  in  testifying  the  gate  was  down, 
and  the  verdict  of  the  jury  to  whom  the  question,  "Were  the  crossing 
gates  down  at  the  time  she  arrived  at  the  crossing?"  was  submitted, 
answered  such  question,  "We  are  in  doubt."  The  judgment  in  tliis 
case  must,  irrespective  of  the  position  of  such  gate,  therefore,  find  sup- 
port from  the  proofs.  In  Erie  Railroad  Co.  v.  Schmidt,  225  Fed.  513, 
140  C.  C.  A.  655,  the  last-quoted  statute  was  considered  by  this  court, 
and  we  there  said: 

"In  our  Opinion,  the  railroad  Is  mistaken  in  supposing  that  the  act  ooin- 
pels  the  trial  judge  to  submit  to  the  Jury  every  case  of  injury  or  death  at  a 
protected  grade  crossing  in  New  Jersey.  The  evidence  may  establish  con- 
tributory negligence  so  clearly  that  the  Judge  would  be  bound  to  give  the 
jury  binding  instructions  In  favor  of  the  railroad.  The  act  does  no  more  thaii 
declare  as  a  rule  of  evidence  that  in  certain  situations  the  mere  fact  that  the 
deceased  did  not  stop,  look,  and  listen  shall  not  of  Itself  defeat  recovery; 
but  It  does  not  attempt  to  lay  down  a  rule  that  every  grade  crossing  caso 
where  contributory  negligence  is  alleged  must  be  submitted  to  a  Jury.  •  •  • 
The  Legislature  has  done  nothing  more  than  exercise  its  conceded  power  to 
regulate  procedure ;  It  simply  provides  that  a  plaintiff  Is  not  to  be  defeated 
unless  more  than  a  spedfled  minimum  of  evidence  be  present." 

2  "An  act  with  reference  to  the  degree  of  care  necessary  to  be  used  by  travelers 
over  railroad  crossings  protected  by  flagmen  or  safety  appliances  or  both. 

"Be  it  enacted  by  the  Senate  and  General  Assembly  of  the  state  of  New 
Jersey: 

"1.  Wherever  any  railroad  whose  right  of  way  crosses  any  public  street  or 
highway,  has  or  shall  install  any  safety  gates,  bell  or  other  device'  designed  to 
protect  the  traveling  public  at  any  crossing  or  has  placed  at  such  crossing  a 
flagman,  any  person  or  persons  approaching  any  such  crossing  so  protected  as 
aforesaid,  shall,  during  such  hours  as  posted  notice  at  such  crossings  shall 
specify,  be  entitled  to  assume  that  such  safety  gate  or  other  warning  appli- 
ances are  in  good  and  proper  order,  and  will  be  duly  and  properly  operated 
unless  a  written  notice  bearing  the  inscription  'out  of  order"  be  posted  In  a 
conspicuous  place  at  such  crossing,  or  that  the  said  flagman  will  guard  said 
crossing  with  sufficient  care  whereby  such  traveler  or  travelers  will  be 
warned  of  any  danger  in  passing  over  said  crossing,  and  In  any  action,  brought 
for  injuries  to  person  or  property,  or  for  death  caused  at  any  crossing  protect- 
ed as  ajforesald,  no  plaintiff  shall  be  barred  Of  the  action  because  of  [the] 
failure  of  the  person  Injured  or  killed  to  stop,  lo<ri(  and  listen  before  passing 
over  said  crossing."    P.  L  1808,  p.  137. 
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Following  this  view,  we  turn  to  the  proofs  to  ascertain  whether  they 
establish  the  plaintiff's  contributory  negligence  so  clearly  as  necessitat- 
ed binding  instructions  in  the  defendant's  favor.  In  that  regard  we 
are  clear  that  the  plaintiffs  lack  of  due  care  under  the  circumstances 
not  only  contributed  to,  but  was  the  sole  cause  of,  her  unfortunate  in- 
jury, and  that  she  and  she  alone  brought  the  injury  on  herself. 

[3]  As  Miss  James  walked  up  the  track,  and  before  she  reached 
the  crossing,  she  saw  an  east-bound  train  approach  the  Grove  street 
station.  Being  desirous  of  taking  such  a  train  to  New  York,  to  which 
place  she  had  a  return  trip  ticket,  she  hurried  to  the  crossing,  but 
when  she  reached  it  the  train,  which  was  a  special,  had  not  stopped 
at  the  Grove  street  station,  but  was  passing  over  the  Greenwood  ave- 
nue crossing  on  the  south  track  as  Miss  James  stood  on  the  crossing 
near  the  north  track. 
,    Referring  to  this  train  for  New  York,  the  plaintiflF's  testimony  was : 

"Q.  By  the  time  you  got  to  the  crossing,  where  was  It?  A-  It  passed  me 
while  I  stood  on  the  crossing.  Q.  Is  it  not  true  that  engine  of  the  east-bound 
train  was  crossing  over  the  crossing  at  the  time  you  arrived  there?  A. 
Well,  I  was  standing  there  and  saw  the  train  go  by.  I  don't '  remember —  Q. 
You  don't  remember  Jnst  which  part  of  it  was  on  the  crossing  when  you  got 
there?  A.  No.  Q.  You  just  remember  the  tact  that  the  train  was  passing 
at  the  time?  A.  Yes.  Q.  So  that  it  is  true,  is  It  not,  that  the  train,  the 
east-bound  train,  was  moving  over  the  distance  between  the  station  and  the 
crossing  before  you  got  to  the  crossing?  A.  No.  Q.  When  you  first  saw  the  • 
train.  It  was  nearly  to  the  station  and  going  toward  New  York?  A.  Yes.  Q. 
And  when  you  got  to  the  crossing  It  was  moving  toward  the  crossing.  I  am 
right  that  far,  am  I  not?  A.  Not  as  I  got  to  the  crossing.  I  saw  It  pulling  out 
of  the  station,  and  I  stood  there  and  let  it  pass.  Q.  You  were  not  able  to 
make  the  train ;  that  is,  It  left  before  you  had  any  opportunity  to  get  onto  It, 
if  that  was  your  Intention?  A.  Yes.  Q.  Were  there  no  gates  down  for 
that  train?  A.  No.  Q.  And  the  gateman  was  at  the  gate  box,  as  I  under- 
stand you  to  say?  A.'  At  his  little  house;  there  la  a  little  house  there.  Q. 
There  Is  a  gate  box  on  that  side  of  the  track,  is  there  riot?  A.  Well,  I  didn't 
see  that  side  of  the  track.  Q.  That  is,  the  east-bound  train  was  between  you 
and  the  gateman?  A.  No— I  did  not  notice  whether  there  was  a  gate  box 
Uieie.  I  could  not  help  but  see  the  house.  Q.  Was  there  any  gates  on  that 
side  of  the  track?   A.  Why,  I  didn't  see  them." 

Referring  to  the  gates  on  the  north  side  of  the  crossing,  and  to  the 
flagman  who  was  on  the  south  side,  her  testimony  was : 

''Q.  When  you  got  to  the  crossing,  you  walked  up  the  path?  A.  Up  the 
path.  Q.  Where  did  it  bring  you  toV  A.  To  the  crossing.  Q.  What  crossing? 
A.  Greenwood  avenue.  Q.  You  got  on  the  crossing,  did  you,  then?  A.  Yes. 
Q.  Were  there  any  gates  on  the  crossing — these  gates  that  go  up  and  down. 
A.  Well,  the  gates  were  there,  but  they  were  not —  Q.  I  didn't  ask  yon 
anything  about  that;  I  asked  you,  were  the  gates  there?  A.  Yes.  Q.  When 
yoD  got  on  the  crossing,  and  went  on  the  crossing,  what  was  the  condition  of 
the  gates?  Were  they  up  or  down?  A.  They  were  up.  Q.  Where  was  the 
flagman?  A.  Standing  In  front  of  the  house  opposite.  Q.  On  the  other  side — 
tbat  is,  the  house  was  on  the  same  side  as  the  east-bound  track,  was  it  not? 
A  Yes.    Q.  And  the  flagman  was  standing  in  front  of  the  house?     A.  Yes.  j 

Q.  About  how  far  away  from  you?    A.  Well,  the  distance  across  the  tracks.  ! 

Q.  How  far  would  you  approximate  thnt  to  be?    A.  I  should  think  about  as  I 

far  as  you  are  from  me,  or  that  wall.    Q.  Did  he  do  anything  or  say  anything  I 

to  you?     A.  No.     Q.  Or  pay  any  attention  to  you  at  all?     A.  No.     Q.  How  | 

far  on  the  crossing  did  you  go  before  anything  happened;    that  is,  how  far 
towards  the  station?    A.  I  was  just  about  In  the  middle  of  it     Q.  In  the 
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middle  of  the  crossing?  A.  Xes.  Q.  Then  what  happened — do  you  remem- 
ber? A.  No;  I  don't  remember.  Q.  That  Is  the  last  thing  you  remember?- 
A.  I  was  hit.  Q.  What  about  the  train  that  was  pulling  in,  whatjdld  It  doT 
A.  It  went  past.  Q.  Were  you  watching  it?  A.  Yes.  Q.  As  It  passed  you?^ 
A.  Yes.    Q.  While  you  were  wat<ldng  it,  something  happened?    A.  Xes." 

From  this  testimony  it  is  clear  that  the  plaintiff  undertook  to  pass 
over  the  crossing  while  the  train  for  New  York  was  drawing  near  and 
passing  over  the  crossing  in  front  of  her.  It  is  clear  her  whole  atten- 
tion was  centered  on  that  train,  and  that  she  gave  no  attention  what- 
ever fo  trains  approaching  in  the  other  direction.  There  is  no  proof 
that  she  was  misled  or  influenced  in  any  way  by  the  watchman.  Nor 
in  the  nature  of  things  could  she  be,  for  the  train  passing  the  cross- 
ing to  New  York  would  shut  off  the  watchman  from  her  view  as  it 
passed.  Indeed,  the  simple  fact  is  that,  in  the  face  of  this  train  pass- 
ing in  one  direction,  which  in  itself  indicated  the  necessity  for  care^ 
the  plaintiff  undertook  to  cross  the  tracks  without  looking  out  for  any* 
other  train.  This  evidenced  carelessness,  lack  of  that  use  of  the  eyes 
which  the  situation  demanded;  and  that  such  lack  of  care  of  the 
plaintiff  contributed  to,  and  indeed  caused,  the  accident  are  facts  and 
inferences  too  clear  to  allow  a  court  to  close  its  eyes  to  them.  Where 
such  is  the  case,  the  duty  of  a  court  to  give  binding  instructions  is 
imperative. 

It  follows,  therefore,  that  the  assignment  of  error  in  question  must 
be  sustained,  and  the  judgment  entered  be  reversed. 


SCHWARTZBBRO  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  13,  19170 

No.  117. 

1.  JuBT  <8=»13e(6) — Trial — Chaixkngei 

Under  Judicial  Code  (Act  March  3,  1911,  c.  231)  {  287,  86  Stat.  1160 
(Comp.  St.  1916,  {  1264),  glTing,  on  the  trial  of  any  felony  other  than  a. 
charge  of  treason  or  a  capital  offense,  10  peremptory  challenges  to  the 
defendant,  and  declaring  that,  where  there  were  several  defendants,  the 
parties  shall  be  deemed  a  single  party  for  the  purposes  of  all  challenges, 
the  defendants  are,  in  view  of  the  common  law,  which  considered  several 
defendants  as  one  party,  bound  to  act  as  one,  and  cannot,  having  dis- 
agreed, be  allowed  the  separate  right  of  challenge. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent.  Dig.  {§  612,  618.] 

2.  JuBT  ©=»136(6) — JuBT  Tbial — Challenges — Dibobewon  of  Cotjbt. 

Where  there  were  14  defendants,  and  they  declined  to  act  together  In 
making  peremptory  challenges,  although  Judicial  Code,  §  287,  allowed  only 
10  challenges,  and  provided  that  all  defendants  should  be  considered  as  a 
single  party,  it  was  not  an  abuse  of  discretion  for  the  trial  court  to  allow 
each  party  one  peremptory  challenge,  and  restrict  him  to  that  fact,  for, 
while  all  of  the  parties  did  not  ]oin  in  each  of  the  challenges,  no  party 
defendant  has  any  right  or  proprietorship  in  the  several  members  of  the 
panel,  but  has  only  the  right  to  reject  members  of  the  panel  up  to  the 
legal  limit 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  {{  612,  618.] 
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1  GRnaKAi.  IiAW  ♦-nC22a),  U4S— Tbial. 

The  grant  of  a  separate  trial  to  numerous  defendants  Is  a  matter  of  dis- 
cretion, and  such  discretion  can  be  reviewed  only  when  abused. 

[Ed.  Note.— For  other  cases,  see  Orlmlnal  Law,  Oent.  Dig.  H  1880, 
1382.  1383,  SOdO-SOSZ.] 
i.  Cbiuihai.  IjAW  «=>622(2) — Tbiai/— Sepaka^tk  Trials. 

In  a  prosecution  for  conspiracy  to  devise  a  scheme  and  artifice,  to  de- 
firaud,  and  for  using  the  malls  In  connection  with  a  scheme  to  defraud, 
where  there  were  many  defendants,  but  the  charge  against  all  of  them  was 
involved  with  ttie  criminality  of  oae,  the  denial  of  a  separate  trial  was 
not  error. 

[Xd.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent.  Dig.  |  1381.] 

&  Post  Orict  4=s35 — Offbrses — Use  or  Maxls  to  Defraud. 

The  offense  denounced  by  Criminal  Code  (Act  March  4,  1909,  c.  321)  S 
215,  35  Stat  U30  (Comp.  St.  1&16,  1 10385),  declaring  that  whoever,  hav- 
ing devised  or  Intending  to  devise  any  scheme  or  artiUce  to  defraud,  shall 
for  the  purpose  of  executing  such  scheme  use  the  malls,  will  be  punish- 
ed, Is  different  from  the  offense  of  conspiracy,  the  gist  of  which  Is  the 
agreement,  and  Is  not  to  be  confounded  with  the  offense  known  as  ob- 
taining money  under  false  pretenses,  for  the  offense  denounced  is  com- 
pleted by  proof  of  the  use  of  the  malls  in  connection  with  the  scheme  to 
defrand. 
[Ed.  Mote. — For  other  cases,  see  Post  Office,  Cent.  Dig.  S  65.] 

1  Post  OFncs  «=>36 — OnxNSES — Ubb  or  Mails  vs  Gonneotior  with  Scheue 
TO  Defbatts. 

Where  each  defendant  used  the  malls  In  connection  with  the  scheme  to 
defrand  merchants  of  goods,  each  is  guilty  imder  Orlmlnal  Code,  $  215, 
providing  that  whosoever  shall  use  the  malls  In  connection  with  a  scheme 
to  defraud  shall  be  punished. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Cent.  Dig.  |  B6.] 

T.  COHSFIBAOT    «=»33 — OfTERBES — CONSPIRACT    TO     DEFBAUD     GOVEBNUENT. 

Parties  to  a  conspiracy  to  defraud,  who  did  not  intend  to  use  the  malls 
in  connectl(m  with  the  scheme.  In  violation  of  Criminal  Code,  §  215,  are 
not  subject  to  conviction  under  section  37  (Comp.  St  1916,  S  10201),  de- 
claring that  if  two  or  more  persons  conspire  to  commit  an  offense  against 
the  United  States,  they  shall  be  punished. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  |  60.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Joseph  B.  Schwartzberg  and  others  were  convicted,  under  Criminal 
Code,  §  37,  of  conspiracy  to  devise  a  scheme  and  artifice  to  defraud, 
and  under  section  215,  of  using  the  mails  in  connection  with  a  scheme 
to  defraud,  and  Joseph  B.  Schwartzberg,  Joseph  Herzberg,  Henri  P. 
Alexander,  Benedict  Radus,  and  Harry  S.  Goldman  bring  error.  Re- 
versed on  conspiracy  counts,  and  otherwise  affirmed. 

Writ  of  error  to  the  District  Court  to  review  a  Judgment  of  conviction 
acainst  the  plaintiffs  in  error,  who  with  9  other  defendants  were  brought  to 
trial  under  an  indictment  charging  them  with  a  conspiracy  under  Criminal 
Code,  {  37,  to  devise  a  scheme  and  artifice  to  defraud,  in  violation  of  Criminal 
Oode,  I  ^L5,  and  also  In  separate  counts  with  direct  Infringement  of  the 
"scheme  to  defraud"  statute,  viz.  section  215.  The  general  nature  of  the 
cbaige  contained  both  In  the  single  count  for  conspiracy  and  numerous  counts 
for  the  substantive  offense  was  that  one  Bamberger  (a  defendant)  during 
several  years  represented  himself  to  the  t>ersons  and  corporations  to  t>e  de- 
manded as  a  skillful  salesman  or  a  person  able  to  procure  business,  and  hav- 
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ing  by  sa<^  representations  obtained  some  bu^ness  oonnectloii  with  said  per- 
sons, he  recommended  as  good  customers  the  other  defendants  herein.  There- 
upon Bamberger's  victims  sold  on  credit  to  said  other  defendants;  both  they 
and  Bamberger  making,  when  It  was  thought  advantageous,  fldse  representa- 
tions as  to  their  financial  position  and  honest  intent.  For  the  goods  so  sold, 
payment  was  substantially  never  made.  In  the  course  of  carrying  on  this 
scheme,  letters  were  mailed  and  received.  The  indictment  expressed  tWs 
substantive  ofTense  in  26  counts,  on  23  of  which  (together  with  the  conspiracy- 
count)  defendants  were  brought  to  trial.  Of  the  14  defendants,  12  were  con- 
victed and  2  acquitted  on  all  the  counts;  and  of  those  convicted  the  above- 
enumerated  5  took  out  this  writ  of  error. 

Walter  J,  Carlin,  of  New  York  City,  for  plaintiff  in  error  Alex- 
ander. 

Frank  Hendrick,  of  New  York  City,  for  plaintiffs  in  error 
Schwartzberg  and  Goldman. 

Andrew  Foulds,  Jr.,  of  New  York  City,  for  all  plaintiffs  in  error. 

H.  Snowden  Marshall,  U.  S.  Atty.,  and  Frank  M.  Roosa,  Asst  U. 
S.  Atty.,  both  of  New  York  City. 

Before  COXE.  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  Of  the 
assignments  of  error  herein,  those  will  be  considered  which  raise  the 
following  questions,  viz. :  (1)  That  the  defendants  were  not  permitted 
to  exercise  the  right  of  peremptory  challenge  of  jurors  in  the  mannei' 
prescribed  by  law.  (2)  That  some  at  least  of  the  plaintiffs  in  etror 
should  have  been  accorded  a  separate  trial.  (3)  That  the  counts  under 
section  215  do  not  charge  a  crime  against  the  United  States,  and  no 
such  offense  was  proven.  (4)  That  the  evidence  did  not  warrant  con- 
viction on  the  conspiracy  count. 

[1,2]  1.  Section  287  of  the  Judicial  Code  gives  10  peremptory 
challenges  to  "the  defendant"  in  causes  such  as  this,  witii  the  further 
provision  that : 

"In  all  cases  where  there  are  several  defendants  or  several  plaintiffs,  tbe 
parties  on  each  side  shall  be  deemed  a  single  party  for  the  purposes  of  all 
challenges." 

When  the  14  defendants  were  arraigned,  they  appeared  by  numerous 
counsel,  who  (presumably  with  the  assent  of  their  clients)  refused  to 
unite,  or  act  jointly,  in  respect  of  choosing  a  jury.  It  is  not  denied,  nor 
doubted,  that,  had  they  agreed  to  speak  on  this  subject  as  one  man,  or 
through  one  attorney,  they  would  collectively  have  been  entitled  to  10 
peremptory  challenges,  and  both  the  letter  and  spirit  of  the  statute 
been  satisfied. 

After  the  above-noted  action,  or  refusal  to  act,  on  defendants'  part, 
the  trial  judge  announced  that  he  would  entertain  one  peremptory 
challenge  for  each  defendant,  or  14  in  all,  with  the  result  that  every 
defendant  had  one  challenge  (if  their  apparent  differences  were  pressed 
to  their  limit),  but  "the  parties"  defendant  had  collectively  more  chal- 
lenges than  the  statute  required.  Thereupon  some  defendants  peremp- 
torily challenged  more  than  once,  and  such  efforts  (not  joined  in  b> 
all)  were  disavowed. 
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The  assignments  of  error  on  this  head,  substantially  assert  that  ei- 
tiier  every  defendant  was  entitled  to  10  challei^es,  or  that  all  chal- 
lenges, not  made  b^  them  all  acting  jointly,  were  illegal.  Of  the  first 
part  of  this  proposition,  it  is  enough  to  say  that  no  such  asserted  right 
is  possible  under  tiie  statute*  It  amounts  to  getting  exactly  what  Con- 
gress declared  a  plurali^  of  defendants  should  not  have.  The  imprac- 
ticaWity  of  such  procedure  has  been  pointed  out  in  State  v.  Cady,  80 
Me.  413,  14  Atl.  940 ;  but  it  is  enough  in  this  case  to  indicate  its  ille- 
gality. 

The  idea  (at  the  bottom  of  the  second  branch  of  argument)  that  any 
one  of  several  defendants  may,  by  refusing  to  act  jointly  in  respect 
of  challenges,  render  the  action  thereon  of  his  codefendants  illegal,  has 
no  basis  in  reason.  It  assumes  that  the  parties  to  a  jury  trial  have 
some  kind  of  right  or  proprietorship  in  the  several  members  of  the 
panel,  which  is  but  another  way  of  urging  that  right  to  select  jurors 
which  was  finally  rejected  as  unsound  in  U.  S.  v.  Marchant,  12  Wheat. 
480.  6  L.  Ed.  700. 

The  present  federal  statute  (in  the  respect  under  consideration)  is 
much  older  than  the  Judicial  Code,  having  passed  from  a  statute  of 
1865  uito  section  819,  Rev.  St.  (Comp.  St  1916,  §  1264).  U.  6.  v.  Hall 
(C.  C)  44  Fed-  883,  10  L.  R.  A,  323.  It  certainly  enlarged  the  com- 
mon law,  in  that  peremptory  challenges  were. given  in  civil  causes 
(Stone  v.  Segur,  11  Allen  [Mass.]  568),  and  removed  that  doubt  in  re- 
spect  of  criminal  trials  not  involving  capital  punishment,  reflected  in 
the  older  writers,  and  many  cases  (Blackstone,  Bk.  A,  p.  353 ;  Gray  v. 
Re^.,  11  CI.  &  F.  427  ;.U.  S.  v.  Shackleford,  18  How.  588,  15  L.  Ed. 
495).  But  it  did  not  change  nor  seek  to  alter  the  accepted  method  of 
interpreting  the  word  "party,"  nor  the  rights  of  several  defendants  to 
the  same  indictment.  Such  defendants  have  always  been  regarded  as 
one  party,  there  is  a  legal  obligation  on  them  so  to  act,  and  the  law 
(absente  any  statutory  change)  insists  on  so  treating  them.  The  very 
decisions  relied  on  by  these  plaintiffs  in  error  sustain  this  historical 
position.  State  v.  Cady,  supra ;  People  v.  McCalla,  8  Cal.  301 ;  People 
V.  O'Laughlin,  3  Utah,  133,  1  Pac.  653;  Cochran  v.  U.  S.,  14  Okl.  108, 
76  Pac.  672;  State  v.  Jacobs,  106  N.  C.  695,  10  S.  E.  1031.  And  see, 
generally,  Thompson  &  M.  on  Juries,  p.  299  et  seq. 

It  results  that  the  contention  becomes  this,  viz.  that  a  body  of  de- 
fendants (in  civil  or  criminal  causes),  or  any  one  of  them,  may,  by  re- 
fusing to  act  in  the  manner  prescribed  by  statute  and  imposed  by  his- 
toric interpretation,  render  any  peremptory  challenge  impossible,  or 
the  exercise  of  the  right  by  otiiers  illegal.  Whether  in  this  case  the 
trial  judge  would  have  been  justified  in  treating  defendants'  refusal  to 
act  jointly  as  a  surrender  or  waiver  of  all  peremptory  challenges  need 
not  be  considered ;  he  chose  the  gentler  method  of  exceeding  the  statu- 
tory limit,  and,  in  favor  of  the  accused,  granted  to  each  in  severalty  a 
reasonable  share  of  the  right  they  had  jointly  declined. 

This  was  a  proper  exercise  of  discretion,  furnishing  no  ground  for 
complaint,  fundamentally  because  (as  above  stated)  challenge  is  but  the 
right  to  reject  up  to  the  legal  limit,  and  such  right  does  not  inhere  in 
any  particular  one  of  a  plurality  of  either  plaintiffs  or  defendants,  but 
in  the  defendant  or  plaintiff  party  considered  as  a  unit.     When  that 
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party  refused  to  act  as  a  party,  it  was  not  error  to  save  the  right  by 
discretionary  subdivision.^ 

[3,  4]  2.  The  principle  is  not  doubted  that  the  grant  of  separate 
trials  to  numerous  defendants  is  a  matter  of  discretion  (U.  S.  v.  Ball, 
163  U.  S.  672,  16  Sup.  Ct  1192,  41  L.  Ed.»300),  and  that  the  review  of 
discretion  is  limited  to  the  abuse  of  that  judicial  power.  It  is  insisted 
that  the  transactions  herein  considered  by  the  jury  were  in  reality  whol- 
ly independent,  in  respect  of  the  defendants  (or  most  of  them)  other 
man  Bamberger,  wherefore  the  multiplication  of  incidents  of  dishones- 
ty produced  a  false  appearance  of  cumulative  testimony,  injurious  to 
those  who  knew  Bamberger,  but  (perhaps)  did  not  even  laiow  each 
other  by  sight. 

No  hard  and  fast  rule  on  matters  such  as  this  can  be  laid  down,  a 
finding  enough  of  itself  to  illustrate  the  necessity  for  wide  discretion 
in  the  trial  court.  In  this  particular  instance  the  argument  fails,  be- 
cause the  whole  plan  of  prosecution,  the  framework  of  the  indictment, 
and  the  finding  of  the  jury  is  that  Bamberger  was  the  deviser,  the 
mainspring  and  center  of  the  scheme  to  defraud.  One  who  joined 
Bamberger's  dishonest  enterprise,  even  for  a  single  venture,  was  a  part 
of  the  scheme,  if  his  intent  was  criminal.  That  some  defendants  had 
a  very  small  part  in  wrongdoing  as  compared  with  others  does  liot  rea- 
sonably entitle  them  to  separate  trials,  if  all  the  doings  of  all  the  de- 
fendants are  (by  the  nature  of  the  charge)  to  be  proven  as  ejusdem 
generis.  Such  was  the  case  here,  and,  as  the  event  proved,  the  jury 
had  no  difficulty  in  differentiating  the  defendants  according  to  their  in- 
tent, and  acquitted  some  after  an  unusually  prolonged  trial. 

[B]  3.  The  objections  to  the  counts  of  the  indictment  based  only 
upon  section  215,  and  to  the  -sufficiency  of  the  proof  thereunder,  re- 
quire comment  only  to  emphasize  the  truth  that  the  scheme  to  defraud 
denounced  by  the  statute  is  a  crime  wholly  different  from  conspiracy, 
and  not  to  be'  confounded  with  the  oflFense  known  as  obtaining  money 
under  false  pretenses.  Emanuel  v.  U.  S.,  1%  Fed.  at  322,  116  C.  C. 
A.  137.  The  gist  of  conspiracy  is  the  agreement,  the  substance  of  an 
offense  under  section  215  is  the  prosecution  of  a  fraudulent  purpose, 
toward  the  execution  or  fulfillment  whereof  the  mail  is  used.  One 
man  may  form  and  accomplish  it,  with  or  without  assistance ;  but  all 
who  with  criminal  intent  join  themselves  evenslightly  to  the  principal 
schemer  are  subject  to  the  statute,  although  they  may  know  nothing  but 
their  own  share  in  the  aggregate  wrongdoing.  One  man  may  render  the 
scheme  unitary,  though  he  has  the  assistance  of  many  otiiers  at  dif- 
ferent times. 

[6]  In  this  case,  the  counts  under  consideration  contained  all  the 
essentials  of  description  of  Bamberger's  fraudulent  scheme,  and  di- 
rectly charged  the  substantive  offense.  The  evidence  showed  what 
each  defendant  did  toward  accomplishing  the  wrongful  end,  and  there 
was  amply  proved  association  in  a  continuous  course  of  dishonest  con- 
duct; i.  e.,  obtaining  goods  through  Bamberger  for  which  they  never 

1  It  Is  not  without  weight  that  the  practice  on  this  trial  has  been  tliat  ot 
this  circuit  for  many  yean. 
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intended  to  pay.  This  was  enough.  Blantoc  v.  U.  S.,  213  Fed.  at  323, 
130  C.  C.  A.  22.  Ann.  Cas.  1914A  1238. 

[7]  4.  It  is  substantially  admitted  that  an  inspection  of  the  record 
does  not  justify  the  finding  necessary  to  sustain  the  conspiracy  count, 
viz.  that  there  was  an  intent  on  the  part  of  the  conspirators  to  use  the 
mails  in  the  execution  of  the  scheme.  Farmer  v.  U.  S.,  223  Fed.  903, 
139  C.  C.  A.  341.  While  the  mail  was  used  quite  extensively,  and  in 
execution  of  fraud,  the  reliance  of  defendants,  when  some  certainly 
conspired  to  defraud,  was  upon  Bamberger's  quick  tongue  and  fer- 
tility in  falsehood.  TTie  intent  which  we  held  necessary  in  the  Farmer 
Case  was  naturally  not  proven  by  direct  evidence,  and  could  not  be  in- 
ferred beyond  a  reasonable  doubt. 

The  jud^pnent  on  the  conspiracy  count  is  reversed.  This  does  not 
affect  the  judgment  and  sentences  on  the  substantive  counts,  which  are 
affirmed. 


EBERHARD  et  aL  T.  NORTHWESTERN  MDT.  UFB  INS.  CO. 

(Glrcnlt  Ooort  of  Appeals,  Sixth  Circuit.    AprU  9,  1917.) 

No.  2956.' 

1.  InacKANCE  «=»173 — Life  Instjbanci: — Poijcies. 

The  rights  of  holders  of  life  policies,  which  contained  tontine  features, 
are  measured  by  the  contract  of  each  policy  holder  with  the  Insurer. 
[Ed.  Note. — Wot  other  cases,  see  Insurance,  Cent  Dig.  {  358.] 

2.  COTTBTS    ^»328<4) PKDEBAI.   COTJKTB — JtJETSDIOnON. 

A  life  Insurance  company  Issued  policies  containing  tontine  features, 
but  the  rights  of  each  policy  holder  depended  upon  his  contract  with  the 
company.  Several  policy  holders,  claiming  that  the  company  had  diverted 
funds  applicable  to  the  payment  of  their  claims.  Joined  In  a  bill  asserting 
that,  as  the  fund  involved  nillllons,  the  court  bad  Jurisdiction  of  the 
bUl.  Held  that,  as  the  claims  of  several  policy  holders  were  not  de- 
rived from  the  same  or  common  title,  tbelr  several  demands  could  not 
be  aggregated  for  the  purpose  of  giving  the  federal  District  Court  Ju- 
risdictlcm. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  $  891.] 
8.  CocBTS  «=>328(4) — Fedebai.  Consrs — Jurisdiction — "Class  Action." 

In  such  case,  though  the  suit  be  treated  as  a  "class  action,"  the  claims' 
of  the  several  policy  holders  cannot  be  aggregated,  for  the  purpose  of  giv- 
ing the  federal  court  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  891.] 

4,  CocBTS  «=»329— JuBisDicnoN — ^Pleading — Constbuction. 

Where  complainants,  who  held  policies  issued  by  defendant  which  con- 
tained tontine  features,  Joined  in  a  bill  asserting  that  defendant  bad  mis' 
applied  funds  applicable  to  the  payment  of  such  policies,  but,  having  beev 
given  an  (vportunity  to  state  by  amendment  the  amount  of  their  claims, 
failed  to  do  so,  alleging  generally  that  millions  were  Involved,  the  Federal 
District  Court  is  warranted,  upon  determining  the  question  of  the  Juris- 
dirtlonal  amoimt,  in  assuming  that  the  claims  of  each  of  the  policy  holders 
was  less  than  such  amount 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {  897.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Kvision  of  the  Northern  District  of  Ohio;'John  M.  Killits,  Judge. 

•zsVor  other  caaM  Me  lam*  topic  *  KET-NUHBaR  In  aU  Kejr-Numbarad  Dlseata  tt  IndazM 
241 F.— 23 


Digitized  by 


Google 


854  241  PKDBRAL  BBPORTB& 

Bill  by  Oiarles  W.  Eberhard  and  others  against  the  Northwestern 
Mutual  Life  Insurance  Company,  From  a  judgment  dismissing  the 
bill,  complainants  appeal.    AfSrmed. 

See,  also,  210  Fed.  520. 

H.  J.  Tumey,  of  Cleveland,  Ohio,  for  appellants. 
W.  C.  Boyle,  of  Cleveland,  Ohio,  for  appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
HOIyUSTER,  District  Judge. 

HOLLISTER,  District  Judge.  This  case  was  here'  before  (No. 
2624)  on  appeal  by  complainants  in  the  District  Court  (appellants  also 
in  this  appeal)  from  an  order  of  that  court  sustaining  a  demurrer  to 
their  bill.  What  took  place  at  the  hearing  of  the  appeal  is  shown  by 
the  mandate  of  this  court  of  July  3,  1915,  which  recites: 

"Aad  counsel  for  appellants  here  and  plaintiffs  below  having  in  oral  argu- 
ment admitted,  and  rightly,  that  the  bill  is  too  broad  in  averments  and  in 
scope  of  relief  sought,  insisting,  however,  that  plalutiffa  were  entitled  to  some, 
without  defining  what,  portion  of  the  relief  prayed — therefore,  in  order  to 
afford  plaintiffs  opportunity  to  state  sudi  case  as  they  shall  be  advised  is 
open  to  them,  and  without  intimating  whether  a  case  can  in  any  form  (and 
whether  or  not  of  representative  character)  be  maintained  in  the  court  below 
for  any  of  the  objects  stated  in  the  bill,  it  Is  ordered  that  the  decree  below  be 
and  It  Is  reversed,  without  costs ;  and.  In  accordance  vrtth  the  practice  In  situ- 
ations similar  to  that  of  the  plaintiffs  (Wiggins  Ferry  Company  v.  Hallway,  142 
U.  S.  390,  413-416  [12  Sup.  Ot.  188,  36  L.  Ed.  1055] ;  3  Poster,  Fed.  Pr.  2136), 
the  case  is  remanded  with  direction  to  permit  plaintiffs  to  am^id  the  Mil — 
provided,  the  amount  involved  in  the  case  be  spedflcally  alleged  and  appear 
to  be  sutBclent  for  Jurisdictional  purposes." 

Thel-eupon,  complainants  having  obtained  leave  in  the  District 
Court,  filed  an  amended  bill,  differing  from  the  original  in  no  essential 
respect,  and  practically  a  copy  of  it,  excepting  the  omission  of  the  sev- 
eral prayers  for  injunction.  The  bill  and  the  amended  bill  show:  Com- 
plainants, three  in  number,  several  others  intervening,  are  each  the 
holder  of  a  semi-tontine  insurance  contract  or  policy  for  the  sum  of 
$3,000,  all  of  the  policies  having  been  issued  at  different  dates  by  the 
Northwestern  Mutual  Life  Insurance  Company,  a  corporation  of  Wis- 
consin ;  under  the  plan  of  insurance,  a  policy-holder  surviving  its  term 
and  having  paid  all  premiums  is  entitled  to  share  in  a  fund  created  by 
the  Excess  premiums  paid  over  the  cost  of  insurance  and  by  the 
amounts  paid  in  by  policy  holders  who  do  not  survive  tiie  terms  of 
their  respective  policies,  or  who  forfeit  their  policies  or  right  of  par- 
ticipation in  the  fund  by  nonpa)rment  of  premium. 

The  bill  and  amended  bill,  filed  in  behalf  of  complainants  and  of  all 
others  similarly  situated,  charged  that  the  fund,  amounting  to  mil- 
lions, was  held  in  trust  by  the  company  for  all  holders  of  similar  poli- 
cies, and  that,  in  various  ways  alleged,  the  fund  had  been  diverted  by 
the  company  and  its  officers  to  purposes  inconsistent  with  the  tontine 
policy  holders'  rights. 

The  prayer  in  both  was  for  the  intervention  .of  equity,  because  of  no 
adequate  remedy  at  law;  for  an  accounting;  for  a  receiver  of  the 
fund,  if  it  be  found  the  trust  should  be  terminated;  and  the  original 
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bill  prayed  also  for  injunction  against  certain  acts  not  noW  important 
for  consideration. 

Defendant  moved  to  dismiss  the  amended  bill  on  several  grounds 
going  to  the  merits  of  the  case,  as  well  as  because  of  want  of  capacity 
in  comi^ainants  to  maintain  the  suit,  and  because  the  amended  bill  did 
not  show  that  the  sum  sought  to  be  recovered  was  sufficient  to  confer 
jurisdiction  on  the  District  Court.  We  are  concerned  now  only  with 
the  ground  last  named ;  for,  if  the  amount  in  controversy  is  insufficient 
to  confer  jurisdiction,  it  would  be  useless  to  express  an  opinion  upon 
any  other  question  in  the  case,  whatever  our  views  might  be. 

The  mandate  on  the  first  appeal  gave  permission  to  complaniants  to 
amend  their  bill,  and  required  them  to  specifically  allege  the  amount 
involved.  The  amended  bill  did  not  set  forth  the  amount  claimed  by 
each  of  the  complainants,  but  alleged,  as  did  the  original  bill,  that  the 
amount  involved  was  a  trust  fund  amoiunting  to  a  certain  ntunber  of 
miUions  of  dollars. 

We  are  warranted  in  believing  that  counsel  for  complainants  did  not 
specifically  set  out  the  amount  claimed  by  each  of  them,  for  the  reason 
that,  if  he  had  set  out  the  amount  each  of  complainants,  as  well  as  each 
intervener,  claimed  the  right  to  recover,  it  would  appear  that  the  claim 
of  each  was  ia  sum  less  than  suffici«it  to  confer  jurisdiction,  and  that, 
if  the  aggregate  of  the  claims  so  shown  would  be  an  amount  more  than 
sufficient,  ht  woidd  nevertheless  be  confronted  with  well-established 
rules  which  forbid  the  aggregation  of  separate  claims  in  such  a  case  as 
this  for  the  purpose  of  stating  a  sum  in  controversy  sufficient  for 
jurisdiction.  But  whatever  his  reasons  were  for  not  obeying  the  man- 
date, and  assuming  the  fund  to  be  a  trust  fund,  and  that  complainants 
could  bring  an  action  for  themselves  and  for  all  others  similarly  inter- 
ested, still  the  conclusion  does  not  follow  that  the  separate,  distinct 
claims  of  each  policy-holder  can  be  added  together  for  the  purpose  of 
maldng  a  sufficient  amount. 

The  fact,  if  it  be  a  fact,  that  this  fund  is  a  trust  fund  held  by  the 
insurance  company  for  the  benefit  of  these  policy-holders,  and  that 
each  has  an  interest  in  it,  is  not  the  test  of  right  to  make  a  jurisdiction- 
al case  by  aggregation  of  claims. 

[1, 2]  It  cannot  be  doubted  that  such  rights  as  each  policy  holder 
has  depend  upon  his  contract  with  the  insurance  company  and  are 
measured  by  its  terms.  The  policy  is  an  agreement  to  pay  its  holder  a 
computable  sum  of  money  upon  certain  conditions.*  His  interest  does 
not  depend  upon,  and  is  not  related  to,  the  interest  of  any  other  policy 
holder  similarily  situated.  True,  there  is  some  relation  between  the 
total  number  of  qualified  policy-holders  and  the  amount  each  will  re- 
ceive, but  this  mutual  relationship  is  remote  from  that  common  inter- 
est which  requires  the  claims  of  all  to  be  jointly  litigated,  in  order  to 
ascertain  the  particular  sum  to  which  any  one  is  entitled.  The  rights 
of  policy-holders  are  not  derived  from  the  same,  or  a  common,  title. 
The  right  each  has  in  the  fund  is  based  upon  the  separate,  distinct  con- 
tract each  has  with  the  company  with  respect  thereto.  The  sole  mat- 
ter in  dispute  is  between  the  defendant  and  each  complainant  as  to  the 

lElllKm  v.  Straw,  IM  Wis.  .502,  506,  97  N.  W.  168. 
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anfiount  the  latter  shall  recover.  Each  policy-holder  has  no  demand  up- 
on any  other;  his  demand  is  s^inst  the  defendant  alone,  and  what  be 
may  receive  from  the  defendant  can  in  no  way  afiEect  the  claims  of 
others.*  The  policy-holders'  claims  to  the  fund  are  several,  and  not 
joint,  and  the  amount  payable  to  each  depends  upon  his  contract  alone. 
Under  these  circumstances  the  separate  claims  cannot  be  ap^egated, 
for  the  purpose  of  making  a  case  within  the  jurisdiction.  The  test  to 
be  applied  will  be  found  in  a  number  of  cases.? 

[3]  But  it  is  said  that  this  is  a  class  action.  This  phrase  is  com- 
monly used  to  describe  actions  where  several  of  a  class  are  allowed  to 
join,  as  well  as  in  its  closer  sense  of  reference'  to  cases  where  they  have 
the  right  to  represent  all.  Assuming  that  such  a  case  as  this  may  be 
called  a  class  action,  and  assuming  further  that  it  could  be  maintained 
as  such,  if  that  question  were  now  involved,  and  passing  the  consider- 
ation that  these  complainants  each  represents  a  different  class,  since  the 
policy  of  each  matures  at  a  time  different  from  the  others,  yet  that  it 
may  be  properly  a  class  action  does  not  affect  the  rule  ^;ainst  aggre- 
gation, because  the  rule  is  necessarily  only  applicable  to  those  class  ac- 
tions in  which  several  claimants  to  a  fund  are  joined  as  plaintiffs  as- 
serting common  and  undivided  rights  therein. 

WiUi  respect  to  the  rule  and  to  class  actions,  members  of  this  court 
have  said:* 

"The  principle  upon  whldi  such  an  aggregation  can  be  employed  as  a  test 
of  jurisdiction  Is  that  the  persons  Joining  In  the  suit  must  hare  a  common  and 
undivided  interest,  not  dlBtlnct  Interests,  In  the  amount  Involved ;  stUl,  this  Is 
not  to  say  that,  if  the  property  involved  Is  In  truth  separately  owned  and 
held,  the  parties  may  not  constitute  a  class  who  may  be  joined  for  the  sake  of 
convenience  and  economy ;  it  Is  to  say  that  aggregation  of  their  pecuniary  In- 
terests Is  not  permissible  for  making  up  tbe  jurisdictional  amount" 

[4]  The  required  jurisdictional  amount  at  the  time  the  original  bill 
was  filed  was  $2,000.  Each  of  the  complainants'  policies  carried  an 
insurance  of  $3,000.  That  was  pure  life  insurance,  having  nothing  to 
do  with  this  fund."  There  is  nothing  to  show  what  interest  in  the  fund 
each  complainant  asserts.  Since  complainants  have  been  given  the 
opportunity  and  were  required  specifically  to  set  forth  in  their  amend- 
ed bill  their  claims,  and  have  declined  to  do  so,  we  must  assume  the 
amount  each  is  entitled  to  in  any  event  is  less  than  $2,000. 

From  what  has  been  said  it  follows  that  the  District  Court  had  no 
jurisdiction  over  the  case. 

There  is  another  reason,  having  to  do  with  the  application  of  rule  1 1 
(202  Fed.  viii,  118  C.  C.  A.  viii)  involving  the  question  of  the  assign- 
ments of  error  on  appeal  to  this  court,  why  this  appeal  ought  not  to  be 

2  Pierce  v.  Equitable  Life  Assur.  Soc,  145  Mass.  56,  61.  12  N.  £.  85S,  1  Am. 
St  Rep.  433. 

8  Gibson  V.  Shufeldt  122  U.  S.  2T,  39,  7  Sup.  Ct  1066,  30  L.  Ed.  1083 ;  Clay 
V.  Field,  138  C.  S.  464,  479,  480.  11  Sup.  Ct  410,  34  L.  Ed.  1044;  Davis  v. 
Schwartz,  155  V.  S.  631,  W7,  15  Sup.  Ct  237,  39  L.  Ed.  280 ;  United  States  v. 
Freight  Association,  166  U.  S.  200,  311,  17  Sup.  Ct  540,  41  h.  Ed.  1007;  Troy 
Bank  v.  Whitehead.  222  TJ.  S.  39,  40,  41,  32  Sup.  Ct  9,  56  I*  Ed.  81. 

*  Nolen  v.  Rlechman  (D.  C.)  225  Fed.  812,  816. 

>  EUlson  T.  Straw,  119  Wis.  602,  S06,  97  N.  W.  168. 
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favorably  entertained ;  but  a  discussion  is  made  unnecessary  because, 
in  any  event,  the  court  below  had  no  jurisdiction,  and  its  decree  of  dis- 
missal will  be  affirmed  at  appellants'  costs. 


TmiTED  STATES  BIDBLITT  &  GUARANTY  CO.  v.  BICHEL  et  al. 

EICHEL  et  al.  V.  UNTTBD  STATES  FIDBUTT  ft  OUABANTT  CO. 

(arcuit  Court  of  Appeals,  Third  Circuit    April  16,  1017.    On  Petltioa  for 
Behearlng,  May  14.  1817.) 

Noa.  2214,  2215. 

L  Appeal  aitd  Erbob  4s>1099(1) — Subbeq-uert  AppbaIi — Law  of  thb  Oasb. 
Questions  decided  on  a  former  appeal,  and  reconsidered  on  petition  for 
rehearing  and  on  petition  for  an  order  directing  subsequent  proceedings 
below,  must  be  accepted  as  final  on  a  subsequent  appeal,  where  nothing 
was  presented  to  the  coort  which  had  not  been  previously  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  4370, 
4S74.] 

Z  Pbikcipai,  ahd  Sukett  4s»138 — ^Liability  op   Sitbett — Bxtert — Bark- 

EUPTCT  op  PbTNCIPAI,. 

In  a.  salt  against  the  surety  of  a  bankmpt  government  contractor  on 
dalms  against  the  contractor  purchased  by  plalntltT,  where  the  surety 
had  prevented  the  distribution  of  dividends  by  the  trustee  by  instituting 
proceedings  to  have  the  question  of  its  liability  retried,  plalntlfr  is  entitled 
to  recover  from  the  surety  immediately  the  amount  due  on  her  claims, 
without  being  comp^ed  to  wait  for  the  termination  of  the  bankruptcy  pro- 
ceedings to  ascertain  the  amount  she  will  receive  as  dividends,,  but  vrill  be 
required  to  assign  to  the  surety  her  interest  in  the  banl^rupt  estate. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  {}  387, 
472%.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;  Charles  P.  Orr,  Judge. 

Suit  by  the  United  States  Fidelity  &  Guaranty  Company  against 
Laura  Eichel  and  others,  to  have  determined  in  one  suit  complain- 
ant's liability  on  various  claims  held  by  defendants.  From  a  decree 
determining  the  liability,  both  parties  appeal.  Decree  modified  and  af- 
firmed. 

See,  also,  233  Fed.  991,  147  C.  C.  A.  665. 

Wm.  E.  Schoyer,  of  Pittsburgh,  Pa.,  and  Benj.  M.  Ambler,  of  Park- 
ersburg,  W.  Va.,  for  United  States  Fidelity  &  Guaranty  Co. 
WilUam  M.  Hall,  of  Pittsburgh,  Pa.,  for  Eichel  and  others. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  The  course  of  this  prolonged  liti- 
gation is  set  forth  in  the  opinion  of  this  court  disposing  of  a  former  ap- 
peal (219  Fed.  803,  135  C.  C.  A.  473),  and  in  order  to  avoid  repetition 
we  refer  to  that  opinion,  instead  of  attempting  even  to  summarize  now 
what  is  there  said.    After  the  mandate  went  down,  the  District  Court 
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•took  up  the  subjects  that  were  still  to  be  detennined  and  entered  the 
decree  now  before  us. 

[  1  ]  From  this'  the  Fidelity  Company  and  Laura  Eichel  have  each  ap- 
pealed, and  the  chief  complaint  of  Mrs.  Eichel  is  that  she  should  have 
been  allowed  to  recover  from  the  Fidelity  Gjmpany  on  the  basis  of  the 
face  value  of  the  claims  against  the  Contract  Company — ^these  having 
been  bought  at  a  discount — ^and  that  the  decisions  in  this  court  and 
elsewhere  restricting  her  to  the  smaller  sum  are  wrong.  After  this 
question  had  been  decided  in  the  former  appeal,  we  considered  it  a 
second  time  on  the  motion. for  a  rehearing,  and  considered  it  again  18 
months  later  (233  Fed.  991,  147  C.  C.  A.  665)  on  a  petition  asking  us 
to  make  an  order : 

"That  the  District  Court  shall  rehear  this  case,  and  la  sudi  rehearing  per- 
mit the  parties  to  Introduce  an^  evidence  pertinent  to  the  issues  made  by  the 
pleadings  so  that  additional  evidence  may  be  taken  on  any  ot  said  Issues,  and 
the  District  Court  proceed  to  rehear  the  case  on  the  evidence  already  taken 
and  in,  and  on  any  additional  evidence  that  may  be  offered." 

Nothing  is  before  us  now  that  has  not  already  received  the  necessary 
attention,  and  we  feel  justified  in  standing  by  a  decision  that  was  delib- 
erately made  and  must  be  accepted  as  final  in  this  tribunal. 

Her  other  subject  of  complaint  is  the  allowance — $1,333.94  and  in- 
terest— ^made  by  the  District  Court  on  account  of  the  claim  bought 
from  the  Clydesdale  Stone  Company.  She  asserts  that  the  allowance 
should  have  been  larger,  but  as  far  as  we  can  discover  she  does  not 
specify  the  sum  to  which  she  contends  the  allowance  should  be  in- 
creased. .  This,  however,  is  not  important,  for  the  Fidelity  Company 
also  complains  about  the  same  allowance,  asserting  that  the  amount 
should  be  reduced  to  $806.17,  with  interest,  and  we  think  this  complaint 
should  be  sustained.  In  the  former  opinion  we  indicated  the  rule  that 
should  be  followed  in  applying  the  credits  for  money  paid  by  the  Con- 
tract Company  to  the  Stone  Company,  and  the  result  of  following  this 
rule  is  in  favor  of  the  Fidelity  Company's  contention.  The  amount 
awarded  on  account  of  this  claim  should  therefore  be  reduced. 

The  Fidelity  Company  complains  also  about  the  allowance  made  on 
account  of  the  claims  of  the  Pittsburgh  Trolley  Pole  Company  and  of 
Nicola  Bros.  The  District  Court  was  directed  to  ascertain  and  allow 
the  amount  actually  paid  for  these  claims,  and  the  Fidelity  Company 
contends  now  that  both  claims  should  have  been  rejected,  on  the 
ground  that  the  evidence  is  not  sufficient  to  establish  satisfactorily  that 
Mrs.  Eichel  paid  any  amount  therefor.  Without  discussing  the  evi- 
dence in  detail,  and  conceding  that  it  might  have  been  more  clear,  we 
are  of  opinion  that  the  point  should  not  be  sustained.  ScMne  direct 
evidence  exists,  which  satisfied  the  court  below,  and  we  do  not  find 
ourselves  prepared  to  say  that  a  plain  error  has  been  committed.  These 
allowances  will  therefore  stand. 

[2]  One  other  matter  is  left  for  consideration,  and  this  requires  us 
to  turn  to  the  bankruptcy  litigation  in  West  Virginia.  The  bankrupt 
is  the  Contract  Company,  and  this  corporation  is  the  principal  debtor 
on  all  the  claims  now  owned  by  Mrs.  Eichel.  The  Fidelity  Company  is 
the  surety  on  these  claim's,  and  of  course,  as  the  bankrupt  estate  is  lia- 
ble in  the  last  resort  to  pay  all  its  own  debts  in  full,  if  that  be  possible. 
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the  ultimate  liability  of  the  Fidelity  Company  will  only  be  for  so- much 
of  these  debts  as  the  estate  is  unable  to  pay.  The  claims  involved  in 
the  suit  now  before  us  are  also  in  proof  before  the  bankruptcy  court 
in  West  Virginia,  and  when  we  decided  the  former  appeal  it  was 
plain  that  in  equity  Mrs.  Eichel  ought  to  credit  on  the  Pittsburgh  de- 
cree whatever  sums  she  might  receive,  or  might  have  received,  in  the 
West  Virginia  proceeding  on  the  same  account  At  that  time  an  order 
had  been  made  in  the  bankruptcy  court  awarding  about  66  per  cent,  to 
these  claims,  and  we  naturally  supposed  that  this  percentage  was  about 
to  be  paid.    We  therefore  said  at  the  conclusion  of  our  opinion : 

""Whatever  sums  hare  beea  awarded  by  the  bankruptcy  court  la  West  Vir- 
ginia <»  account  of  these  dalms  should  of  course  t>e  credited,"  etc. 

And  this  direction  the  District  Court  in  Pittsburgh  would  no  doubt 
have  followed,  if  Mrs.  Eichel  had  actually  received  the  money.  But 
since  February,  1915,  the  date  of  the  former  decision,  the  situation  in 
West  Virginia  has  been  materially  changed  at  the  instance  of  the  Fidel- 
ity Company  itself.  In  Jime,  1915,  that  company  presented  a  petition 
to  the  bankruptcy  court  seeking  to  reopen  the  settlement  theretofore 
made,  setting  up  several  reasons,  among  them  certain  new  subjects  of 
inquiry,  and  in  effect — ^when  the  petition  as  a  whole  is  considered — ^be- 
ginning a  fresh  chapter  in  the  litigation.  Under  this  petition  proceed- 
ings have  already  gone  on  for  a  year  and  a  half,  and  we  are  advised  by 
counsel  that  a  month  or  two  ago  the  referee  decided  in  favor  of  thft 
Fidelity  Company.  What  may  be  the  ultimate  decision  we  caimot 
know,  but  we  are  satisfied  that  Mrs.  Eichel  should  no  longer  be  compel- 
led to  await  tiie  satisfaction  to  which  she  is  entitled.  The  surety  and 
the  principal  are  alike  bound  in.  the  first  instance  to  pay  a  creditor's 
claim,  and  the  Fidelity  Company  should  now  be  ctwnpelled  to  meet  its 
obligation — subject,  of  course,  to  its  right  to  be  subrogated  to  Mrs. 
Eichel's  claim  against  the  bankrupt  estate«of  the  principal  debtor.  One 
branch,  at  least,  of  this  complicated  adjustment  of  rights,  should,  if 
possible,  be  brought  to  an  end,  and  as  far  as  we  can  we  shall  make  the 
order  needed  to  attain  that. object.    We  therefore  direct: 

(1)  That  the  costs  in  this  court  on  each  appeal  be  paid  by  the  re- 
spective appellants. 

(2)  That  the  decree  below  be  reduced  to  the  sum  of  $45,014.88,  this 
redaction  being  made  by  striking  out  the  sum  of  $2,335.46  awarded  on 
account  of  the  Stone  Company  claim,  and  substituting  the  sum  of 
$1,407.93,  being  $806.17,  plus  $601.76,  interest  from  July  1,  1904,  to 
December  6,  1916,  the  date  of  the  decree  below. 

(3)  Thus  modified,  the  decree  is  affirmed;  but  the  District  Court 
is  directed  not  to  allow  execution  process  to  issue  in  favor  of  Mrs. 
Eichel  until  she  file  with  the  clerk  for  the  benefit  of  the  Fidelity  Com- 
pany a  duly  executed  assignment  to  that  company  of  so  much  of  her 
interest  and  claini  against  the  Contract  Company  cmd  its  bankrupt  es- 
tate as  is  based  on  the  claims  that  furnish  the  items  of  the  present  den 
cree. 

•    On  Petition  for  Rehearing. 

PER  CURIAM.  The  motion  to  modify  the  decree  of  this  court  en- 
tered on  April  16,  1^17,  is  hereby  refused.    But  of  course  this  refusd 
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must  be  understood  to  be  without  prejudice  to  the  right  of  the  Fidelity 
Company  to  take  such  action  as  it  may  consider  proper,  in  such  court 
or  courts  as  may  be  appropriate,  in  order  to  obtain  subrogation  either 
to  the  rights  of  Laura  Eichel,  or  to  the  rights  of  any  other  person, 
and  without  prejudice,  also,  to  the  rights  of  the  company  to  enforce  by 
any  other  proceeding  such  rights,  either  against  her  or  against  any  oth- 
er person,  as  it  may  now  possess  or  may  acquire  by  the  payment  of  the 
decree. 


STANDARD  BItTSIO  ROLL  CO.  v.  F.  A.  MILLS,  Ina 

(ClTCult  Court  of  Appeals,  Third  Circuit,    ^ril  24,  1917.) 

No.  22ia 

1.  CoPTBiOHTB  $=950 — License — Component  Pabts — Stattti*. 

Under  Copyright  Act  March  4,  1909,  c.  820,  f  3,  35  Stat.  10T6  (Comp.  St. 
1916,  i  9619),  providing  that  the  copyright  shall  protect  all  copyrightable 
component  parts  of  the  work,  and  that  the  copyright  on  compoeite  works 
shall  give  the  proprietor  all  the  rights  In  respect  thereto  which  he  would 
have  if  each  part  were  individually  copyrighted,  the  copyright  of  a 
musical  composition  protects  both  the  words  and  music,  and  entitles  the 
ovmer  to  limit  the  nse  of  the  copyright  either  to  Words  or  mnsic,  or  to 
allow  both  to   be  used. 

[Ed.  Note. — ^BV>r  other  cases,  see  Copyrl^ts,  Cent  Dig.  {{  47,  49.] 

2.  CoPTEiGHTs  «=s>48 — License — Constbuction — Words   or  Sono. 

A  license  to  use  a  cc^yrighted  musical  composition,  which  gave  tbd 
licensee  the  right  to  use  the  composition  in, the  manufacture  of  its  sound 
records  in  any  form  whatsoever,  extended  the  original  copyright  of  the 
composition  to  the  Instnunents  serving  to  reproduce  mechanically  the  mu- 
sical work,  and  required  the  licensee  to  pay  2  cents  for  every  record  and 
copy  of  record  manufactured  by  it  to  reproduce  mechanically  the  musical 
work,  licenses  the  use  of  only  the  music,  so  that  the  inclusion  of  the 
words  on  a  printed  slip  In  Che  box  with  the  rolls  for  mechanically  repro- 
ducing the  music  was  an  infringement  of  the  copyright. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent  Dig.  {  46.] 

8,  OoPYWOHTB  $=>75 — ^License — Failuhk  to  File  Notice — ^Effect. 

Under  Copyright  Act,  g  le  (Comp.  St  1916,  J  9517),  giving  the  right  to 
make  any  arrangement  of  a  musical  composition  in  any  form  of  record  In 
which  the  thought  of  the  author  may  be  recorded,  or  from  which  It  may 
be  read  or  reproduced,  but  requiring  that  permission  be  glv«t  to  aU 
producers  of  mechanical  records  the  right  to  reproduce  the  composition, 
if  such  right  Is  given  to  any,  and  requiring  notice  of  the  license  to  re- 
produce mechanically  to  be  filed,  failure  to  file  such  notice  being  a 
complete  defense  to  any  suit  or  proceeding  for  infringement  of  such  copy- 
right the  failure  to  file  notice  of  license  to  use  the  music  only  of  a  song 
for  mechanical  reproduction  is  no  defense  to  a  suit  for  Infringement  ot 
copyright  of  the  words. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent  Dig.  {  65.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Suit  by  F.  A.  Mills,  Incorporated,  against  the  Standard  Music  Roll 
Company  for  infringement  of  copyright.  Decree  for  plaintiff  (223 
Fed.  849),  and  defendant  appeals.    Affirmed. 

<s»F«r  otber  casea  see  lams  tovic  &  KEY-NUMBER  la  all  Kejr-Nombared  01c«Bto  *  Indcxoa 
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Louis  M.  Sanders,  of  Orange,  N.  J.,  for  appellant 
Nathan  Burkan,  of  New  York  City,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  This  is  an  appeal  from  the  decree 
of  the  District  Co^irt'  adjudging  the  Standard  Music  Roll  Company 
to  be  an  infringer  of  the  plaintiff's  copyright  in  the  words  of  the 
musical  composition  entitled  "Waiting  for  the  Robert  E.  Lee,"  and 
awarding  damages  and  costs.    223  Fed.  849. 

There  are  no  facts  in  dispute.  In  May,  1912,  the  words  and  music 
of  the  son^  were  copyrighted  together  as  a  musical  composition  un- 
der the  act  of  1909,  and  in  June  tiie  Mills  Company  (the  present  ownr 
er)  licensed  the  Standard  Company  "to  use  the  copyrighted  musical 
composition  in  the  manufacture  of  its  sound  records  in  any  form  what- 
soever," apparently  granting  a  similar  license  to  at  least  one  other 
person — ^the  Vocalstyle  Company — but  filing  no  notice  of  user  under 
section  le  of  the  statute.  The  Standard  Company  manufactured  and 
sold  perforated  music  rolls  adapted  to  reproduce  the  music  covered 
by  the  copyright,  and  also  for  a  time  printed  the  words  of  the  song 
on  separate  slips  of  paper,  and  inclosed  these  slips  in  the  boxes  con- 
taining the  rolls,  making  no  charge  for  the  words.  The  royalty  agreed 
upon,  and  actually  paid,  was  two  cents  for  every  perforated  roll  adapt- 
ed to  reproduce  tfie  music.  Two  questions  are  presented  for  decision : 
(1)  What  was  the  scope  of  the  license?  and  (2)  what  effect,  if  any, 
should  be  given  to  the  failure  to  file  a  notice  of  user? 

1.  The  Scope  of  the  License.  The  material  parts  of  that  instrument 
are  as  follows — ^the  Mills  Company  being  described  as  the  "Publisher," 
and  the  Standard  Company  as  the  "Company" : 

"Consent  D — Rolls  for  Antomatlc  Instrnmenta. 

'Agreement  made,  etc. 

'Whereas,  tbe  Publisher  Is  the  owner  of  the  copyright  of  the  musical  com- 
position, entitled  'Waiting  for  the  Bobert  E.  Lee,'  secured  by  it  subsequent  to 
July  1, 1909 ;  and 

"Whereas,  the  Company  desires  the  right,  privilege,  and  authority  to  use 

the of  the  said  copyrighted  musical  composition  In  the  manufacture  of 

its  music  rolls,  and  the  Publisher  is  agreeable  to  grant  such  right,  priTllege, 
and  authority,  subject  to  the  terms  and  conditions  hereinafter  set  forth: 

'Now  therefore  wltnesseth: 

"(a)  The  Publisher  hereby  gives  to  the  C(»npany  the  right,  privilege,  and 
authority  to  use  the  said  copyrighted  musical  composition  in  the  manufacture 
of  its  sound  records  in  any  form  whatsoever,  and  hereby  consents  to  extending 
the  original  copyright  of  said  musical  composition  to  the  instruments  serving 
to  rq>rDduce  meclianically  the  said  musical  work. 

"(b)  The  Company  hereby  agrees  to  pay  to  the  Publisher  two  cents  for 
every  record  and  copy  of  record  manufactured  1^  it  serving  to  reproduce 
medianicaUy  the  said  musical  work. 

"(c)  The  Company  hereby  agrees-  to  render  to  the  Publisher  quarterly  state- 
ments, the  1st  of  January,  the  1st  of  April,  the  1st  of  July,  and  the  Ist  of 
October,  of  all  records  and  copies  of  records  serving  to  reproduce  mechanically 
the  said  musical  work,  manufactured  by  it  during  the  preceding  quarter. 

"(d)  It  is  ezjweasly  understood  that  the  said  musical  composition  shall  not 
be  nwd  In  ocmiiection  with  a  musical  medley  for  band  or  orchestra,  or  other 
medley  armngementa,  without  the  written  consent  of  tbe  Publisher  first  had 
and  obtained." 
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[1]  In  our  opinion,  little  need  be  added  to  the  ordinary  and  natural 
meaning  of  this  agreement.  We  decided  in  Witmark  v.  Roll  Co.  (C. 
C.  A.  3d)  221  Fed.  376,  137  C.  C.  A.  184,  that  under  the  copyright 
legislation  before  1909  a  manufacturer  of  automatic  music  rolls  might 
lawfully  inclose  with  the  roll  a  printed  slip  containing  the  words  of  a 
song  copyrighted  as  a  musical  composition,-  unless  the  words  had  been 
separately  copyrighted  as  a  "book."  But  section  3  o^  the  act  of  1909 
changed  the  law  in  this  respect,  declaring: 

"That  the  ce^yrlght  provided  by  this  act  shall  protect  all  the  copyrightable 
component  parts  of  the  work  copyrighted.  •  •  •  ibe  copyright  upon  com- 
posite works  •  •  »  shall  give  to  the  pr<H)rietor  thereof  all  the  rights  in 
respect  thereto  which  he  would  have  If  each  part  were  Individually  copyrighted 
under  this  act." 

Whenever,  therefore,  a  song  is  now  copyrighted  as  a  musical  com- 
position, both  the  words  and  the  music  are  protected;  and,  as  these 
do  not  constitute  an  indivisible  whole,  the  owner  may  limit  the  use 
of  his  copyright  either  to  the  music  or  to  the  words,  or  he  may  allow 
both  to  be  used. 

[2]  That  the  foregoing  writing  was  intended  merely  to  allow  the 
Standard  Company  to  reproduce  mechanically  the  musical  sounds  of 
the  song  in  question,  we  see  no  reason  to  doubt.  On  this  subject  the 
recital  of  what  "the  Company  desires"  is  silent — the  blank  being  left 
imfilled — and  the  Publisher  confined  the  grant  to  such  use  of  the 
composition  as  may  be  needed  "in  the  manufacture  of  [the  Com- 
pany's] sound  records  in  any  form  whatsoever."  In  this  action,  we 
are  only  concerned  with  automatic  music  rolls,  and  as  these  are  not 
adapted  to  reproduce  words,  we  see  no  sufficient  ground  for  debate. 
This  view  is  emphasized  by  the  provisions  extending  the  copyright 
to  "the  instruments  serving  to  reproduce  mechanically  the  said  musi- 
cal work,"  and  describing  the  records  or  copies  of  records  as  faianu- 
factured  for  the  purpose  of  reproducing  "the  said  musical  work  me- 
chanically.'' Indeed,  we  think  the  meaning  of  the  license  is  so  dear 
that  merely  to  state  it  may  well  take  the  place  of  an  argument. 

[3]  2.  'The  second  question  arises  under  the  last  two  provisos  of 
section  1,  clause  (e).    By  that  clause  the  right  is  given: 

"To  perform  the  copyrighted  work  publicly  for  profit  tf  it  l>e  a  musical  oom- 
poeition  and  for  the  purpose  of  public  performance  for  profit;  and  for  the 
purposes  set  forth  in  subsection  (a)  hereof — ^i.  &  to  print,  reprint,  publlBb, 
copy,  and  vend  the  copyrighted  work — "to  make  any  arrangement  or  setting 
of  It  or  of  the  melody  of  It  In  any  system  of  notation  or  any  form  of  record  in 
which  the  thought  of  an  author  may  be  recorded  and  from  which  it  may  be 
read  or  reproduced.    •    •    • 

"And  provided  further,  and  as  a  condition  of  extending  the  copyright  con- 
trol to  such  mechanical  reproductions,  that  whenever  the  owner  of  a  musical 
copyright  has  used  or  permitted  or  knowingly  acquiesced  In  the  use  of  tlie 
copyrighted  work  upon  the  parts  of  Instruments  serving  to  reproduce  me- 
chanically the  musical  work,  any  other  person  may  make  similar  use  of  the 
copy  righted,  work  upon  the  payment  to  the  copyright  proprietor  of  a  royalty 
of  two  cents  on  each  such  part  manufactured,  to  be  paid  by  the  manufacturer 
thereof.    ♦    •    • 

"The  payment  of  the  royalty  provided  for  by  this  section  shall  free  the 
articles  or  devices  for  which  such  royalty  has  been  paid  from  further  con- 
tribution to  the  copyright  except  in  case  of  public  performance  for  profit: 

"And  provided  further,  that  it  shall  be  the  duty  of  the  eop^rl^t  owner,  if 
he  uses  the  musical  composition  hlms^  for  the  manufacture  of  parts  oC 
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Instruments  serving  to  r^rodnce  mechanically  the  musical  wotk,  or  licenses 
other  to  do  so,  to  file  notice  thereof,  accompanied  by  a  recording  fee,  In  the 
copyright  ofSce,  and  any  failure  to  file  such  notice  shall  be  a  complete  defense 
to  any  suit,  action,  or  proceeding  for  any  Infringement  of  sudi  copyright" 

The  object  of  these  provisos  seems  to  be  the  prevention  of  monopoly 
or  favoritism  in  granting  the  right  to  reproduce  a  musical  work  me- 
chanically. If  the  owner  authorize  one  person  to  reproduce  the  work 
mechanically,  other  persons  also  may  reproduce  it  in  a  similar  me- 
chanical manner,  subject  to  the  payment  of  the  statutory  royalty. 
And,  in  order  to  compel  the  owner  to  make  the  license  public  by  filing 
a  notice  in  the  office  at  Washington,  the  statute  provides  as  a  penalty 
that  failure  to  file  shall  be  a  "complete  defense  to  any  suit,  action,  or 
proceeding  for  any  infringement  of  such  copyright."  What  does  "such" 
copyright"  refer  to?  Manifestly,  as  we  think,  some  particular  right 
to  reproduce  the  musical  work  mechanically.  Just  how  the  reproduc- 
tion is  to  be  made,  and  whether  it  is  to  be  confined  to  the  music  or 
shall  extend  to  the  words  also,  is  in  the  first  instance  left  for  the 
owner  to  determine.  But  after  he  has  determined  it,  and  has  granted 
a  license  to  one,  person,  he  thereby  opens  the  field  to  all  others  to  do 
the  same,  or  a  similar,  thing.  If  he  license  one  person  to  reproduce 
both  words  and  music  by  the  phonc^raph  method,  other  persons  may 
reproduce  thein  both  by  using  the  phonograph.  If  he  license  one  per- 
son to  reproduce  the  music  by  the  automatic  roll,  others  also  may  use 
Ae  roll,  but  they  do  not  thereby  acquire  the  right  to  print  the  words. 
In  brief,  "such  copyright"  means  the  particular  right  covering  me- 
chanical reproduction  that  happens  to  be  in  controversy — in  the  pres- 
ent case,  the  right  to  reproduce,  not  the  words  but  the  music,  mechan- 
ically. The  Standard  G)mpany  is  not  charged  with  infringing  "such 
copyright" ;  it  is  charged  with  infringing  the  copyright  on  the  words 
granted  under  clause  (a),  and  to  this  charge  clause  (e)  affords  no  de- 
fense under  the  facts  in  proof,  for  the  other  licensee,  the  Vocalstyle 
Coinpany  had  no  right  to  reproduce  the  words,  but  was  merely  al- 
lowed to  reproduce  9ie  •music  mechanically,  and  in  fact  employed  the 
same  method  used  by  the  Standard  Company. 
The  decree  is  affirmed. 


8TAKDABD  MUSIC  JROLL  CO.  v.  P.  A.  MILLS,  Inc. 

(Circuit  Court  of  Appeals,  Third  Circuit    April  24,  1917.) 

No.  2251. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District  of 
New  Jersey ;  Thos.  G.  Halght,  Judge.  ' 

Suit  by  F.  A.  Mills,  Incorporated,  against  the  Standard  Music  Roll  Company, 
for  infringement  of  copyright  Decree  for  plaintiff  (223  Fed.  849),  and  de- 
fendant appeals.    Affirmed. 

Louis  M.  Sanders,  of  Orange,  N.  J.,  for  appellant 
Nathan  Burkan,  of  New  York  City,  for  appeUee. 

Before  BUPMNGTON,  McPHERSON,  and  WOOIJLKY,  areuit  Judges. 

PER  CURIAM.  Essentially  the  facts  in  this  case  are  the  same  as  in  No. 
2216,  March  term,  1917,  241  Fed.  360,  in  which  an  opinion  has  Just  been  filed. 
Hie  legal  questions  are  identical, -and  for  the  leaaons  there  glvea  the  decree 
is  affirmed. 
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PITAN  et  aL  t.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Bi^th  Circuit.   Februaxy  21, 1917.) 

Na  4705. 

1.  Public  Lands  ^=»123 — Fsaudttlbnt  Eittbt — ^Bbhbdies  of  Unxeed  Statks 

— Action  fob  Dakaoes. 

When  the  legal  title  to  public  land  has  been  procured  by  fraud,  the 
rights  of  the  government  are  not  exclusively  statutory,  but  It  has  at 
least  the  same  rights  a  private  individual  who  has  been  fraudulently  de- 
prived of  his  property  veould  have,  and  may  maintain  an  action  to  recover 
the  difference  between  the  price  received  and  the  market  value  of  the 
land. 

2.  Public  Lands  «=9l23 — FBAUDin^NT  Entry — Action  by  Uzsmro  Sxatbs 

VOB  Dakaoks — Limitation. 

Such  an  action  is  not  within  Act  March  3,  1891,  c.  561,  |  8,  26  Stat. 
1099,  as  amended  by  Act  March  3,  1891,  c.  569,  26  Stat  1093  (Comp.  St. 
1916,  t  6114),  which  requires  suits  to  annul  patents  to  be  brought  within 
five  years  from  its  passage,  and  limitation  does  not  run  against  it. 

3.  PuBuo  Lands  «=»123 — Pbaudulknt  Entby-t-Aotion  by  United  States 

'  FOR  Dauaoes — ^Mbasube  of  Damages. 

In  such  an  action  the  United  States,  like  a  private  individual,  ia  en- 
titled to  recover  its  actual  damages. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota;  Jas.  D.  Elliott,  Judge. 

Action  by  the  United  States  against  Carl  Pitan  and  Bertha  E.  Hen- 
ry. Judgment  (224  Fed.  604)  for  the  United  States  and  Paul  Pitan, 
administrator  of  Carl  Pitan,  deceased,  and  others,  bring  error.  Af- 
firmed. 

J.  G.  Bartine  and  C.  W.  Bartine,  both  of  Oacoma,  S.  D.,  for  plain- 
tiffs in  error. 

Robert  P.  Stewart,  U.  S.  Atty.,  of  Deadwood,  S.  D.,  E.  W.  Fiske, 
Asst.  U.  S.  Atty.,  of  Sioux  Falls,  S.  D.,  and  George  Philip,  Asst  U.  S. 
Atty.,  of  Rapid  City,  S.  D. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

SMITH,  Circuit  Judge.  The  United  States  brought  this  suit  agjunst 
Carl  Pitan  and  Bertha  E.  Henry  for  the  alleged  value  of  certain  land 
patented  by  the  United  States  to  Bertha  E.  Henry.  Bertha  E.  Henry 
entered  the  land  in  question  on  May  10,  1902,  as  a  homestead.  She 
commuted  her  homestead  entr3r  July  13,  1903,  and  paid  the  sum  of  50 
cents  per  acre,  or  $80,  and  obtained  the  receiver's  final  receipt  therefor. 
On  the  same  date,  July  13,  1903,  Bertha  E.  Henry  conveyed  the  land  to 
Carl  Pitan.  On  March  14,  1904,  the  government  issued  a  patent  on  the 
land  to  said  Bertha  E.  Henry  and  ddivered  it  to  Carl  Pitan.  Numer- 
ous facts  are  alleged  in  the  complaint,  showing  that  the  entry  was 
fraudulent,  that  the  patent  was  procured  through  fraud  and  perjury, 
and  that  Carl  Pitan  was  a  party  thereto.  The  complaint  originally  al- 
leged the  government's  damages  to  be  $1,600  and  asked  judgment  there- 
for.   Carl  Pitan  filed  a  demurrer  that  the  complaint  failed  to  state 
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facts  sufficient  to  constitute  a  cause  of  action  against  him.  This  was 
overruled,  and  said  defendant  filed  answer.  The  parties  waived  a  jury 
by  written  stipulation,  the  case  was  tried  to  the  court,  and  during  the 
hearing  the  government  amended  its  complaint,  so  as  to  only  claim 
$800  in  place  of  $1,600.  At  the  outset  of  the  trial  the  defendant  Pitan 
objected  to  the  introduction  of  any  evidence  under  the  complaint  upon 
the  ground,  that  it  failed  to  state  facts  sufficient  to  show  a  cause  of  ac- 
tion. This  objection  was  overruled,  and  Pitan  excepted.  Thereupon 
the  parties  stipulated  in  open  court : 

"That  for  the  purposes  of  hearing  and  determining  this  action  by  the  court 
at  this  time  the  facts  pleaded  in  the  complaint  herein  are  admitted." 

The  court  rendered  judgment  for  the  complainant  for  $800  and, 
Carl  Pitan  having  departed  this  life,  his  administrator,  Paul  Pitan,  and 
his  heirs  at  law,  were  substituted  for  him,  and  sued  out  this  writ  of 
error. 

[1]  In  United  States  v.  Koleno,  141  C.  C.  A.  178,  226  Fed.  180,  we 
held  that  an  action  such  as  this  would  lie  at  the  suit  of  the  govern- 
ment. It  is  now  contended  that  such  action  is  purely  statutory,  and 
arises  under  section  2  of  the  Act  of  March  2,  1896,  as  follows : 

"Sec.  2.  That  if  any  person  claiming  to  be  a  bona  fide  purchaser  of  any  lands 
erroneously  patented  or  certified  shall  present  his  claim  to  the  Secretary  of 
the  Interior  prior  to  the  institution  of  a  suit  to  cancel  a  patent  or  certification, 
an4  if  It  shall  appear  that  he  is  a  bona  fide  purchaser,  the  Secretary  of  the 
Interior  shall  request  tbat  salt  be  brought  In  such  case  against  the  patentee, 
or  the  corporati(Hi,  company,  person,  or  association  of  persons  for  whose 
benefit  the  certification  was  made,  for  the  value  of  said  land,  which  In  no  case 
shall  be  more  than  the  minimum  government  price  thereof,  and  the  title  of 
such  claimant  shall  stand  confirmed."  29  Stats.  42,  43,  c.  30  (Comp.  St.  1916, 
14902). 

In  the  first  place,  the  context  of  this  quoted  portion  shows  that  the 
statute  in  question  had  reference  wholly  to  land  grants  to  railroads  and 
wagon  roaids.  In  the  second  place,  while  it  may  be  conceded  that, 
while  the  land  procured  by  fraud  is  "erroneously  patented,"  it  is  much 
more.  It  is  not  only  erroneously  patented,  but  it  is  fraudulently  pro- 
cured to  be  patented.  In  speakmg  of  patents  obtained  by  fraud,  Mr. 
Justice  Miller,  speaking  for  the  Supreme  Court,  said  in  United  States 
v.  Minor,  114  U.  S.  233,  241,  5  Sup.  Ct.  836,  839  [29  L,.  Ed.  110] : 

"When,  therefore,  he  succeeds  by  misrepresentation,  by  fraudulent  practices, 
aided  by  perjury,  there  would  seem  to  be  more  reason  why  the  United  States, 
as  the  owner  of  land  of  which  it  has  been  defrauded  by  these  means,  should 
have  remedy  against  that  fraud — all  the  remedy  which  the  courts  caa«glve — 
tlum  in  the  case  of  a  private  owner  of  a  few  acres  of  land  on  whom  a  like 
fraud  baa  been  practiced." 

And"  in  the  case  of  Southern  Pacific  Co.  v.  United  States,  200  U.  S. 
341, 26  Sup.  Ct.  296,  50  L.  Ed.  507,  the  court  said: 

"When  by  mistake  a  tract  of  land  Is  erroneously  conveyed,  so  tbat  the 
vendee  has  obtained  a  title  which  does  not  belong  to  him,  and  before  the 
mistake  is  discovered  the  vendee  conveys  to  a  third  party  purchasing  In  good 
faith,  the  original  owner  Is  not  limited  to  a  suit  to  cancel  the  conveyances 
and  re-establish  In  himself  the  title,  but  he  may  recover  of  his  vendee  the 
valne  iA  the  land  up  to  at  least  the  sum  received  on  the  sale,  and  thus  confirm 
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the  title  of  the'  tnnocent  purdiaser.    The  cfrnveyance  to  the  inbocent  pni^ 
chaser  Is  equivalent  to  a  oonversicm  of  personal  property." 

The  claims  of  the  government  are  stronger  than  the  claims  of  a  pri- 
vate individual.  The  government  is  not  seeking  to  sell  its  lands  for 
the  highest  price  they  will  fairly  bring.  It  is  seeking  to  give  home- 
steads to  the  people,  and  to  do  this  with  very  little  reference  to  whether 
it  realizes  the  value  of  the  lands  or  not.  We  therefore  are  forced  to  the 
conclusion  that  when  a  patent  is  not  merely  "erroneously"  granted,  but 
is  obtained  by  fraud,  the  government  has  at  least  the  same  right  a  pri- 
vate individual  would  have  who  had  been  defrauded  of  his  property, 
and  that  its  rights  are  not  exclusively  statutory. 

With  reference  to  private  parties  it  is  held  that  the  measure  of  dam- 
ages suffered  by  one  who  is  fraudulently  induced  to  make  a  contract  of 
sale  is  the  difference  between  the  actual  value  of  that  which  he  parts 
with  and  the  actual  value  of  that  which  he  receives  under  the  contract. 
Rockefeller  v.  Merritt,  22  C.  C.  A.  608,  76  Fed.  909,  35  L.  R.  A.  633. 
And  there  is  nothing  in  the  case  of  United  States  v.  Norris,  137  C.  C. 
A.  552,  222  Fed.  14,  in  conflict  with  this  holding,  but  much  to  sus- 
tain it.  : 

[2]  It  is  next  insisted  that  this  case  was  barred  by  the  statute  of 
limitations.  It  is  not  claimed  there  is  any  statute  which  expressly  bars 
the  form  of  action  here  brought,  but  reliance  is  placed  upon  section  8 
of  an  act  to  repeal  timber  culture  laws  and  for  ^ther  purposes  ^6 
Stats.  1095,  1099,  as  amended  by  Act  March  3,  1891,  26  Stats.  1093) : 

"Sec  8.  That  suits  by  the  United  States  to  vacate  and  annul  any  patent 
heretofore  issued  shall  oaly  be  brought  within  five  years  from  the  passage  of 
this  act,  and  suits  to  vacate  and  annul  patents  hareafter  issued  shall  only  De 
brought  within  six  years  after  the  date  of  the  Issuance  of  such  patents." 

It  is  then  contended  that  patents  after  the  statute  of  limitations  ex- 
pires, become  absolutely  good,  and  the  plaintiff  in  error  cites  United 
States  V.  Winona  &  St.  Peter  Railroad  Co.,  165  U.  S.  463,  17  Sup.  Ct. 
368,  41  L.  Ed.  789,  and  United  States  v.  Chandler-Dunbar  Co.,  209  U. 
S.  447,  28  Sup.  Ct.  579,  52  L.  Ed.  881.  But  it  is  elementary  that  one 
who  has  been  defrauded  may  elect  to  rescind,  or  he  may  elect  to  ratify 
the  transaction  and  sue  for  his  damages.  If,  therefore,  the  govern- 
ment at  any  time,  either  within  or  without  the  statute  of  limitations, 
elected  to  sue  for  damages,  it  must  first  in  effect  ratify  the  transaction, 
and  the  patent  would  become  as  valid  by  the  govenmient's  election  as 
it  would  by  virtue  of  the  statute  of  limitations.  It  is  not  disputed  that 
ordinarily  the  statute  of  limitations  does  not  run  against  the  govern- 
ment. United  States  v.  Knight,  14  Pet.  301,  315,  10  L.  Ed.  465 ;  Unit- 
ed States  V.  Throckmorton,  98  U.  S.  61,  25  L-  Ed.  93 ;  United  States  v. 
Koleno,  141  C.  C.  A.  178,  226  Fed.  180,  182. 

The  mere  fact  that  the  government  permitted  the  patent  to  become 
valid  by  the  statute  of  limitations  in  place  of  by  its  express  ratification 
would  not  affect  the  question  of  the  right  to  maintain  an  action  for 
damages.  It  was  not  only  so  held  by  the  court  below  in  this  case,  but 
to  the  same  effect  in  United  States  v.  Jones  (D.  C.)  218  Fed.  973,  and 
there  is  no  decision  to  the  contrary.  This  action  was  not  barred  by  the 
statute  of  limitations.  •  •  .     •  .     . 
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[3]  It  is  next  contended  that  the  government  was  in  any  event  only 
entitled  to  recover  a  second  time  the  $80  paid  by  Bertha  E.  Henry.  As 
already  stated,  the  government  has  never  sought  to  obtain  the  actual 
value  of  lands  from  purchasers.  In  this  very  case  it  did  not  offer  the 
land  for  sale  at  50  cents  an  acre,  but  agreed  that  it  would  accept  50 
cents  an  acre  and  the  prior  occupancy  and  improvement  of  the  land  by 
Bertha  E.  Henry.  It  is  now  claimed  that  the  government  could  be 
dieated  out  of  the  prior  occupancy  and  improvement,  and  be  compelled 
to  take  some  arbitrary  sum,  whidi  it  has  fixed  to  receive  in  cash,  as  its 
full  measure  of  damages.  We  have  seen  that  the  government  is  enti- 
tled to  the  same  rights  as  a  private  individual  when  defrauded. 

If  this  case  rested  upon  the  demurrer,  we  would  be  in  doubt  as  to 
whether  the  denwrrer  admitted  the  amount  of  the  damj^es.  Thomp- 
son V.  Haislip,  14  Aric.  220;  Greer  v.  Newbill,  89  Ark.  509,  117  S.  W. 
531 ;  Sprague  v.  New  York,  etc.,  R.  Co.,  68  Conn.  345,  36  Ad.  791,  37 
L.  R.  A.  638;  Havens  v.  Hartford,  etc.  R.  Co.,  28  Conn.  69;  Chapin  v. 
Curtis,  23  Conn.  388;  Darrah  v.  The  Lightfoot,  15  Mo.  187;  Galewski 
V.  Casualty  Co.,  191  111.  App.  496.  But,  in  addition  to  filing  a  demur- 
rer, the  defendant  below  expressly  stipulated  that  for  the  purpose  of 
hearing  and  determining  this  action  by  the  court  at  this  time  the  facts 
plead^  in  the  complaint  herein  are  admitted.  Under  this  admission 
the  court  was  justified  in  rendering  judgment  for  $800,  the  amount  al- 
leged to  be  the  government's  damages  in  the  amended  complaint.  ^ 

No  error  is  shown,  and  the  judgment  of  the  District  Court  is  af- 
firmed. 


In  re  STJTTER.  HOTBI/  00. 

SUTTER  HOTEL  CO.  v.  DECKER  ELECTRICAI,  CONST.  CO.  et  al. 

(dicnit  Coart  of  Appeals,  Ninth  Circuit    AprU  9,  1917.) 

No.  2895. 

1.  BAKKsmrrcT  «=i»45(5 — Appkai-abm  Obdebs — CoNDmoKAi.  Obdeb. 

An  order  that,  If  the  alleged  bankrupt  shall  appear  and  plead  to  the 
I>etitlon  within  five  days,  the  adjudication  will  be  set  aside  and  the 
motion  to  quash  service  of  subpoena  srranted,  being  conditional,  waa  not 
final,  and  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S  916.] 

2.  Bakkbuftct     «=»100(2) — ToiAmrABT    Pbookbdinos — ^Default — ^Vacahno 

OONDinONAIXT. 

Where  an  adjudication  In  bankruptcy  wa«  made  on  default  of  the 
bankrupt  after  the  marshal  had  returned  the  petition  and  subpoena  as 
having  been  served  on  the  president  of  the  bankrupt  coriioration,  which 
retain  prima  fade  established  service  on  the  corporation,  and  thereafter 
the  bankrupt  moved  to  set  aside  the  adjudication,  because  the  one  served 
had  resigned  the  presidency  before  he  was  served,  but  the  a£3davlt  of  a 
petitioning  creditor  seriously  questioned  the  good  faith  of  the  resignation, 
and  the  court  gave  the  bankrupt  five  days  within  which  to  appear  and 
plead  to  the  petition,  in  which  event  the  adjudication  would  be  set  aside, 
the  order  of  adjudication  remained  in  effect  after  the  expiration  of  that 
time  without  any  attempt  by  the  bankrupt  to  comply  with  condition. 

[Ed.  Nota — For  othw  cases,  see  Bankruptcy,  Cent.  Dig.  Sf  131,  144.] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  Maurice  T.  Dooling, 
Judge. 

Involuntary  proceedings  in  bankruptcy  by  the  Decker  Electrical 
Construction  Company  and  others  for  the  adjudication  of  the  Sutter 
Hotel  Company  as  a  bankrupt.  From  an  order  denying  the  alleged 
bankrupt's  motion  to  set  aside  the  adjudication  entered  on  default  and 
to  quash  the  service,  except  on  condition  that  alleged  bankrupt  enter 
its  appearance  and  plead  to  the  petition,  the  allied  bankrupt  appeals. 
Appeal  dismissed. 

The  record  In  this  case  shows  that  on  the  petition  of  three  of  Its  corpora- 
tion creditors,  namely,  Decker  Electrical  Construction  Company,  Home  Laun- 
dry Company,  and  Rathjen  Mercantile  Company,  filed  In  the  court  below 
September  4,  1910,  the  appellant  company  was,  on  the  13th  day  of  October, 
1916,  adjudged  bankrupt  and  the  appropriate  reference  ordered — the  court 
reciting  In  its  order  "that  service  of  said  petition  with  a  writ  of  subpcena  has 
been  duly  served  (m  the  alleged  bankrupt,  and  that  the  last  day  upon  which 
pleadings  may  be  filed  has  expired,  and  no  such  pleadings  have  been  filed  by 
any  parties  hereto."  Thereafter,  and  on  the  30th  day  of  the  same  month  of 
October,  the  Hotel  Company,  by  Its  attorney,  gave  notice  that  on  the  4th  ot 
November,  following,  or  as  soon  thereafter  as  he  could  be  heard,  motion 
would  be  made  to  the  court  for  an  order  "quashing  the  service  of  subpcena 
on  Thomas  P.  Woodward,  the  alleged  president  of  the  said  Sutter  Hotel  Com- 
pany," on  the  ground  that,  at  the  time  the  creditors'  petition  and  the  subpoena 
were  served  upon  him  as  president  of  the  Hotel  Company,  be  was  i\ot  an 
officer  or  director  thereof — basing  the  motion  upon  an  affidavit  of  one  Easton, 
which  stated,  among  other  things,  that  he  then  was,  and  ever  since  May  13, 
1916,  had  been,  secretary  of  the  Sutter  Hotel  Company,  and  "that  said  affiant, 
as  secretary  of  said  corporation,  on  the  13th  day  of  May,  1916,  received  in 
writing  the  resignation  of  one  Thomas  P.  Woodward,  as  director  and  presi- 
dent of  said  Sutter  Hotel  Company,  a  corporation,  which  said  resignation  ot 
Thomas  P.  Woodward  as  director  and  president  of  said  Sutter  Hotel  Company 
was  accepted  by  the  board  of  directors  on  said  13th  day  of  May,  1916 ;  that 
since  the  said  13th  day  of  May,  1916,  the  said  Thomas  P.  Woodward  has  not 
been  a  director  nor  officer  of  said  Sutter  Hotel  Company ;  that  affiant  is  in- 
formed and  believes,  and  therefore  alleges,  that  a  subpoena  was  served  on 
said  Thomas  P.  Woodward  by  Lawrence  J.  Conlon,  deputy  United  States 
marshal,  on  the  2l8t  day  of  September,  1916 ;  that  said  subpcena  was  served  on 
said  Thomas  P.  Woodward  as  president  ot  said  Sutter  Hotel  Company,  a. 
corporation,  and  affiant  alleges  that  at  said  time  of  service  of  said  subpoena 
on  said  Thomas  P.  Woodward,  he  was  not  a  director  or  officer  of  said  cor- 
poration." 

On  the  coming  on  of  the  motion  for  hearing,  the  attorney  for  the  petitioning 
creditors  filed  his  own  affidavit,  reading.  In  part,  as  follows:  "Affiant  is  in- 
formed and  believes,  and  upon  such  information  and  belief  alleges,  that 
Charles  A.  Christln,  Esq.,  who  appears  herein  as  attorney  for  said  Sutter 
Hotel  Company,  has  ever*Slnce  the  13th  day  of  May,  A.  D.  1916,  been  the 
attorney  for  the  said  Sutter  Hotel  Company,  and  that  on  said  last-named 
date  he  was  the  attorney  for  the  Jacob  Z.  Davis  Estate  Company,  designated 
in  said  petitioning  creditors'  petition  herein  as  the  Davis  Estate  Company,  and 
that  on  said  date  the  said  Charles  A.  Christln,  as  a  part  of  the  transactions 
with  the  Enterprise  Brewing  Company  and  the  Davis  Estate  Company  set 
forth  in  these  creditors'  petition  on  file  herein,  received  from  the  said  Sutter 
Hotel  Company,  for  said  Davis  Estate  Company,  all  shares  of  stock  issued 
by  said  Sutter  Hotel  Company,  pr(^)erly  indorsed,  except  1  share  issued  to 
K.  S.  Woodward,  1  share  issued  to  L.  S.  Melsted,  and  1  certlHcate  for 
3,500  shares  Issued  to  Tliomas  P.  Woodward,  said  shares  so  received  by  him 
constituting  a  majority  of  all  the  Issued  shares  of  the  capital  stock  of  said 
corporation ;  that  upon  the  filing  of  these  creditors'  petition  herein  and  the 
making  of  the  order  of  said  court  therefor  a  writ  of  subpoena,  directed  to  Mtd. 
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Sutter  Hotel  GMnpany,  was  on  the  7th  day  of  September,  A.  D.  1916,  Issued 
out  of  said  court,  and  thereupon  placed  In  the  hands  of  the  United  States 
marshal  of  said  district  for  service,  and  that  on  said  7th  day  of  September, 
A.  D.  1916,  this  affiant  informed  said  Charles  A.  Chrlstln,  i>y  telephone  to 
Mm  personally,  of  the  filing  of  said  petition  and  the  Issuance  of  said  writ, 
and  inquired  of  said  Ohrlstln  whether  Thomas  P.  Woodward  was  still  presi- 
dent of  said  Sntter  Hotel  Ck>mpany,  to  which  the  said  Chrlstln  replied  that 
one  B.   O.  Hosklns  was  president  of  said  Sutter  Hotel  Company;    that  on 
the  same  day  affiant  wrote,  and  sent  by  mail  a  letter  to  said  Chrlstln  request- 
ing said  and  other  information  concerning  said  Sutter  Hotel  Company,  but  has 
nerer  recelTed  a  reply  to  said  letter;    that  affiant  thereupon  directed  said 
marshal  to  serre  said  writ  upon  said  Hosklns,  who,  as  affiant  was  then  in- 
formed by  said  Chrlstln,  was  then  and  at  all  said  times  connected  with  the 
law  office  of  said  Chrlstln  and  there  employed,   and   said  marshal  there- 
upon repeatedly  made  efforts  to  make  such  serrice  .upcm  him  at  said  office, 
but  was  there  informed,  as  affiant  is  by  him  informed  and  verily  believes, 
that  said  Hosklns  was  absent  from  said  city  and  county,  and  that  It  was  un- 
certain as  to  when  he  would  return,  and  said  marshal  reported  such  inability 
to  serve  said  writ  to  this  affiant  on  the  12th  day  of  September,  A.  D.  1&16 ; 
that  on  said  last-named  day  affiant  reported  such  Inability  to  said  (Suristln 
and  requested  him  to  enter  the  appearance  of  said  Sutter  Hotel  Company  in 
said  proceeding,  but  he  declined  to  do  so,  and  he  at  the  same  time  stated  to 
afBant  that  he  (had)  gone  to  the  office  of  the  clerk  of  said  court  and  there 
lekA  the  said  petition  of  said  creditors;    that  said  last-named  day  the  said 
C^iristin  also  told  this  affiant  that  he,   said   Chrlstln,   had  been   mistaken 
when  he  bad  informed  this  affiant  of  the  aforesaid  change  in  the  office  ot 
president  of  said  Sutter  Hotel  Company,  and  that  said  Hosklns  was  president 
thereof,  and  he  then  further  told  affiant  that  no  one  had  been  elected  presi- 
dent of  said  Sutter  Hotel  Company  in  the  place  or  stead  of  said  Woodward ; 
that  the  said  Woodward  has  been  president  of  said  Sutter  Hotel  Company  for 
several  years ;    that  said  petitioning  creditors,  and  this  affiant,  on  their  in- 
formation and  belief,  deny  that  Erwin  C.  Baston,  as  secretary  of  said  corpora- 
tion or  otherwise,  on  the  13th  day  of  May,  1916,  or  any  other  time,  received  in 
writing  or  otherwise  the  resignation  of  said  Thomas  P.  Woodward  as  director 
or  president  of  said  Sutter  Hotel  Company,  or  that  said  resignation   was 
accepted  by  the  board  of  directors  or  at  all  on  said  13th  day  of  May,  1916,  or 
at  any  other  time,  or  that  since  said  time  said  Thomas  P.  Woodward  has  not 
been  a  director  nor  officer  of  said  Sutter  Hotel  Company;    on  the  contrary, 
on  their  Information  and  belief,  they  allege  that  said  Thomas  P.  Woodward 
at  all  said  times  was  and  stiU  is  president  of  said  Sutter  Hotel  Company, 
therefore,  npon  the  issuance  of  an  additional  writ  of  subpceua  herein  after 
the  original  writ  had  been  returned  unserved,  affiant  requested  said  marshal 
to  serve  said  writ  upon  said  Thomas  P.  Woodward  as  president  of  said 
Sntter  Hotel   Company,  which  service  was  accordingly  made  on   the   21st 
day  of  September,  A,  D.  1916,  as  shown  by  said  marshal's  return  on  file 
herein,  to  .which  reference  is  hereby  made." 

Upon  the  showing  thus  made  the  court  below,  after  argument  by  the  counsel 
of  the  respective  parties,  "ordered  that  If  the  Sutter  Hotel  Company  shall 
within  five  days  appear  and  plead  to  the  petition  herein,  the  order  adjudicat- 
ing it  a  bankrupt  will  be  set  aside  and  the  motion  to  quash  service  of  the 
But^ioena  will  be  granted ;  otherwise,  the  motion  will  be  denied,  and  the  order 
ot  adjudication  will  stand  as  entered."  It  is  from  the  order  thus  entered 
that  the  present  appeal  was  taken. 

Charles  A.  Christin,  of  San  Francisco,  Cal.,  for  appellant. 
S.  Joseph  Thdsen,  of  San  Francisco,  Cal.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above),     [t]  The 
order,  being  conditioiol,  necessarily  was  not  final.    It  was  therefore 
not  appealaole. 
211F.— 2« 
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[2J  The  return  of  the  marshal,  showing  that  he  had  served  the 
petition  of  the  petitioning  creditors  and  the  subpoena  upon  the  presi- 
dent of  the  alleged  bankrupt  corporation,  while  not  conclusive  evidence 
of  the  fact,  was  nevertheless  prima  facie  evidence  of  it.  And  when 
that  prima  facie  showing  was  sought  to  be  overcome  by  the  affidavit 
filed  on  behalf  of  the  adjudicated  bankrupt  in  support  of  its  motion 
to  vacate  the  order  of  adjudication  and  quash  the  service  upon  Wood- 
ward, upon  the  ground  that  the  person  upon  whom  the  service  was 
made  was  not  at  the  time  an  officer  of  the  alleged  bankrupt,  the  court, 
on  hearing  the  motion,  so  supported,  and  at  the  same  time  opposed  by 
affidavit  filed  on  behalf  of  the  petitioning  crecfitors  seriously  calling 
in  question,  not  only,  the  fact,  but  the  good  faith,  of  the  pretended 
vacation  by  Woodward  of  the  office  of  president  of  the  alleged'  bank- 
rupt, gave  the  adjudicated  bankrupt  five  days  within  which  to  appear 
and  plead  to  the  petition,  failing  to  do  which,  it  ordered  that  the  or- 
der of  adjudication  should  stand  as  entered. 

The  order  made  in  disposing  of  the  motion  afforded  the  alleged 
bankrupt  ah  opportunity  to  make  good  its  pretension  that  Woodward 
was  not  its  president  at  the  time  of  service  upon  him  of  the  petition 
and  subpoena  by  the  marshal.  As  it  did  not  even  undertake  to  do  so, 
the  order  of  adjudication  manifestly  stood.  We  see  no  merit  in  any 
of  the  contentions  on  the  part  of  the  appellant. 

Appeal  dismissed. 


CITY  OP  CHICAGO  V.  INSULIi  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    February  2,  1917.) 

No.  2394. 

1.  MUNIOIPAI,     COSPOBATIONS     «=3ll6 — OKDINANOES — ^lUPUKD     RBPEAL — CoN- 

TBACT  ObDINANCE. 

Implied  repeal^  of  ordinances  creating  contracts  are  to  be  fonnd  only 
where  there  Is  such  utter  repugnancy  between  the  earlier  ordinance  and 
the  later  ordinance  that  the  two  cannot  be  reconciled  and  stand  together. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  gj 
268-271.] 

2.  MumciFAii     CoBFOBATiOHB     €s»116 — Obdiharceb — ^Elevated      Bailboaji 

FbANCHIBE IKPLIED   REPEAL. 

A  contract  ordinance  granting  an  elevated  railroad  company  the  right  to 
operate  along  a  certain  street  is  not  Impliedly  repealed  by  a  subsequent 
contract  ordinance  requiring  trains  to  be  operated  along  other  streets, 
where  such  trains,  after  having  been  operated  as  required  by  the  later 
ordinance,  could  still  be  operated  over  the  streets  covered  by  the  earlier 
ordinance. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Gent  Dig.  M 
268-271.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Suit  by  Samuel  Insull,  as  receiver  of  the  Chicago  &  Oak  Pa"rk  Ele- 
vated Railroad  Company,  and  others,  against  the  City  of  Chicago.  De- 
cree for  complainants,  and  defendant  appeals.    Affirmed. 

e=>For  oCIier  case*  *e6  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DIgesU  ft  IntoxM 
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A.  L.  Gettys,  of  Chicago,  111.,  for  appellant. 

Gilbert  E.  Porter,  Isaac  H.  Mayer,  and  Harry  B.  Hurd,  all  of  Chi- 
cago, 111.,  for  appellees. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

BAKER,  Circuit  Judge.  By  contract  ordinance  made  some  years  . 
prior  to  1893  Chicago  &  Oak  Park  Elevated  Railroad  Company  had 
the  right  to  enter  Chicago  from  the  west  and  to  proceed  along  Lake 
street  eastwardly  as  far  as  Canal  street,  which  is  a  street  running  north 
and  south  near  the  west  bank  of  the  Chicago  river.  By  contract  ordi- 
nance of  1893  the  elevated  railroad  company  was  granted  the  right 
to  continue  its  elevated  structure  eastwardly  along  Lake  street,  across 
the  Lake  Street  bridge,  thence  eastwardly  to  the  east  line  of  Market 
street  (which  runs  north  and  south),  and  tfience  south  in  Market  street 
to  Madison  street.  In  1914  the  city  passed  an  ordinance  by  virtue 
of  which  it  undertook  to  revoke  the  right  of  the  railroad  company  to 
maintain  the  elevated  structure  in  Market  street  and  to  compel  re- 
moval thereof. 

No  claim  is  made  that  the  railroad  company  ever  expressly  sur- 
rendered the  rights  obtained  by  it  in  1893,  or  ever  expressly  consented 
to  the  abrogation  of  the  contract  ordinance  Of  that  year.  The  sole 
basis  for  the  city's  insistence  upon  an  abrogation  by  implication  arises 
from  the  railroad  company's  acceptance  of  a  contract  ordinance  in 
1894;  and  the  only  provision  therein  which  is  said  to  compel  the  im- 
plication of  a  surrender  of  the  rights  granted  in  1893  is  the  following : 

"All  trains  operated  by  said  company  over  its  line  of  road,  passing  over  the 
Lake  Street  bridge  eastwardly,  shall  at  least  alternately  continue  eastwardly  . 
over  the  Une  of  road  hereby  authorized,  and  In  case  said  company  shall  here- 
after obtain  the  right  to  build  or  use  a  loop  Une  for  running  its  trains,  then  all 
its  trains  proceeding  eastwardly  over  LaJce  Street  bridge  shall  continue  to 
proceed  eastwardly  over  the  elevated  railroad  hereby  authorized,  and  no  trains 
ui  said  company  shall  move  westwardly  over  the  elevated  ra'ilroad  hereby  au- 
thorized between  Wabash  avenue  and  Market  street,  except  such  trains  as  have 
first  proceeded  eastwardly  over  the  elevated  railroad  hereby  authorized." 

"The  elevated  railroad  hereby  authorized"  extended  from  the  east 
line  of  Market  street  along  Lake  street  to  Wabash  avenue.    The  rail-  ~ 
road  company  did  subsequently  obtain  the  right  to  use  a  loop  line,  and 
its  own  line  between  Fifth  avenue  and  Wabash  avenue  constituted  tlie 
north  side  of  the  loop. 

[1,2]  Repeals  of  ordinances  by  implication  and  the  abrogation  of 
vaBd  subsisting  contracts  by  implication  are  to  be  found  only  when 
there  is  such  utter  repugnancy  between  the  earlier  ordinance  or  con- 
tract and  the  later  ordinance  or  contract  that  the  two  cannot  be  recon- 
ciled and  stand  together.  If  it  had  been  the  intention  ".of  the  contract- 
ing parties  in  18^  to  cancel  the  1893  right  to  maintain  an  elevated 
structure  in  Market  street  as  soon  as  the  loop  should  be  available,  it 
would  have  been  a  very  easy  and  a  very  simple  matter  to  have  ex- 
pressed that  intention-  in  words.  The  intention  is  not  to  be  implied  if  . 
the  elevated  structure  in  Market  street  could  continue  to  be  used  in 
connection  with  a  use  of  the  1894  extension  in  strict  compliance 
with  die  requirements  of  the  1894  contract  ordinance.  It  seems  to  us 
perfectly  apparent  that  if  all  trains  had  proceeded  eastwardly  over 
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the  Lake  street  bridge,  and  thence  eastwardly  along  Lake  street  to 
Wabash  avenue,  and  thence  around  the  loop  to  Lake  street,  and  thence 
westwardly  on  Lake  street  to  the  east  line  of  Market  street,  thereby 
using  the  1894  grant  in  strict  accordance  with  the  manner  speci&ed  in 
the  provision  hereinabove  quoted,  then  all  such  trains,  being  back 
upon  territory  covered  in  the  1893  grant,  could  go  upon  the  Market 
street  structure  and  serve  the  public  in  that  locality,  without  in  any 
way  violating  either  the  spirit  or  the  strictest  literal  interpretation  of 
the  provision  in  the  1894  grant.  The  master  and  the  chancellor  in  the 
trial  court  not  only  found  that  such  use  was  possible,  but  had  been 
long  practiced  by  the  railroad  company. 

As  this  construction,  which  is  based  upon  the  plain  reading  of  the 
documents,  disposes  of  the  case,  it  is  unnecessary  to  detail  the  evi- 
dence in  support  of  the  findings  of  the  master,  approved  by  the  chan- 
cellor, whidi  shows  that  the  practical  construction  placed  upon  the 
contract  by  the  parties  themselves  during  many  years  confirm  and  ac- 
cord with  the  plain  reading. 

The  decree  is  afHrmed. 


SPAUDINO  et  aL  y.  MARTIN. 

(Clrcnit  Court  of  Appeals,  Ninth  Circuit.    AprU  9,  1917.) 

No.  2741. 

1.  Mines  and  Minekau  «=»112(3) — ^Mireb'b  Zitsn — ^Vaudett. 

Act  Alaska  AprU  30,  1913  (UawB  1913,  c  79),  entitled  "An  act  to  create. 
establish  and  provide  for  liens  on  mines  in  favor  of  laborers  and  ma- 
terialmen, and  repealing  all  acts  or  parts  of  acts  in  conflict  herewitb»** 
which  became  effective  July  1,  1913,  and  gave  laborers  and  materialmen 
liens  upon  the  mines  or  ore  or  other  precious  mineral  mined  for  all  worlc 
or  material  furnished  for  the  proeecutlon  of  mining  operations,  etc,  de- 
clared that  its  provisions  should  not  apply  to  the  owner  or  owners  of 
any  mine  or  mining  claim  worked  by  a  lessee,  provided  that  the  lessor  or 
lessors  shall  have  recorded  a  copy  of  such  lease  and  posted  a  notice  In 
writing  at  not  less  than  three  conspicuous  places  upon  such  mine,  stating 
the  names  of  the  lessee  or  lessees.  This  act,  which  superseded  prior  acts 
containing  similar  provisions,  was  repealed  by  Act  Alaska  April  21,  1916 
(Laws  1915,  c.  13).  A  mine  owner  who  leased  his  claim  failed  to  record 
the  lease  or  to  poet  the  notices  required.  Held,  that  laborers  and  ma- 
terialmen who  i)erformed  their  labor  and  furnished  materials  wliile  the 
act  was  in  operation  were  entitled  to  liens. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  {  235.] 

2.  Statutes  €=»107(2)— Vauditt— Tm«  of  Act. 

In  such  case,  though  Act  Cong.  Aug.  24,  1912,  a  387,  37  Stat  612,  pro- 
viding for  a  Legislature  for  the  territory  of  Alaska,  declared  in  secticm  8 
(Comp.  St  1916,  S  3535)  that  no  law  should  embrace  more  than  one 
subject,  which  should  be  expressed  in  its  title.  Act  Alaska  April  30,  Vdtji, 
is  not  invalid,  as  containing  more  than  one  subject  not  expressed  in  Its 
title;  the  whole  purpose  of  the  act  being  to  provide  for  liens  on  mines 
in  favor  of  laborers  and  materialmen. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Coit  Dig.  {  122.] 
^s»For  oUier  cum  im  huii*  topic  *  KBT-NUUBBB  la  aU  K«r-Mumb«T«d  OIcmU  *  iBdnw 
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Ai^>eal  from  the  District  Court  of  the  United  States  for  the  Fourth 
Division  of  the  Territory  of  Alaska. 

Suit  W  S.  A.  Martin  against  W.  L.  Spalding  and  the  Reliance 
Mining  Company,  a  corporation.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

McGowan  &  Clark,  John  Knox  Brown,  Thomas  A.  McGowan,  and 
John  A.  Clark,  all  of  Fairbanks,  Alaska,  for  appellants. 

Morton  E.  Stevens  and  Thomas  A.  Marquam,  both  of  Fairbanks, 
Alaska,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  TTiis  suit  was  commenced  in  tlie  court  below 
by  the  present  appellee,  for  himself  and  as  assignee  of  13  other  la- 
borers, to  foreclose  liens  oq  the  Soo  quartz  mining  claim,  one  of  a 
group  of  such  claims  owned  by  the  Reliance  Mining  Company,  a  cor- 
poration, and  situate  in  the  Fairbanks  mining  precinct  of  the  territory 
of  Alaska.  The  complaint  contains  27  causes  of  action,  13  of  them  be- 
mg  based  upon  the  labor  allied  to  have  been  performed  by  the  plain- 
tiff and  his  assignors  during  a  period  commencing  in  July,  1913,  and 
ending  October  8,  1913,  and  13  for  like  labor  alleged  to  have  been 
performed  by  the  plaintiff  and  his  assignors  for  a  period  commencing 
October  9,  1913,  and  ending  November  10,  1913,  and  1  for  like  labor 
for  the  period  extending  from  August  3  to  November  1,  1913. 

Besides  the  appellant  Spalding  and  the  mining  company,  one  Brum- 
baugh was  made  a  defendant  to  the  suit,  each  of  whom  filed  a  separate 
answer ;  that  of  the  mining  company  being  a  general  denial  of  the  ma- 
terial allegations  of  each  of  the  allege^  causes  of  action,  and  also  set- 
ting forth  as  an  affirmative  defense  tnat,  prior  to  the  commencement 
of  any  work  described  in  the  complaint  by  the  plaintiff  or  his  as- 
signors, the  defendant  company,  the  owner  of  the  property,  caused 
to  be  posted  upon  the  Soo  quartz  mining  claim,  at  the  times  and  places 
and  in  the  manner  prescribed  by  law,  notices  in  writing  disclaiming 
any  responsibility  for  any  debts  contracted  or  incurred  by  any  lessees 
or  layman  working  or  operating  on  that  claim,  or  for  any  material 
furnished  therefor.  The  defendants  Spalding  and  Brumbaugh  in  their 
respective  answers  denied  each  of  tiie  material  allegations  of  the  com- 
plaint. 

Thereafter  a  reply  was  filed  by  the  plaintiff,  putting  in  issue  the  af- 
firmative matter  set  up  in  the  answer  of  the  mining  company,  and  the 
case  was  tried  by  the  court,  which  made  findings  and  rendered  judg- 
ment in  favor  of  the  plaintiff  against  the  defendants  Spalding  and  the 
Reliance  Mining  C(Mnpany  on  die  causes  of  action  based  on  the  liens 
for  labor  performed  by  the  plaintiff  and  his  assignors  prior  to  and 
ending  witii  October  8,  1913,  and  against  the  plaintiff  for  labor  so 
performed  subsequent  to  October  8,  1913,  and  in  favor  of  the  defend- 
ant Brumbaugh  in  respect  to  all  of  the  alleged  causes  of  action.  The 
aggr^ate  amount  of  the  judgment  given  the  plaintiff  against  the  de- 
fendants Spalding  and  the  Reliance  Mining  Company  was  $4,125.25. 
with  costs,  and  it  decreed  liens  and  a  foreclosure  thereof  upon  all  of 
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the  Soo  quartz  mining  claim,  together  with  the  quartz  mill,  machinery, 
tools,  and  plant  situate  thereon. 

The  action  was  based  upon  the  act  of  the  territorial  Legislature  of 
Alaska,  passed  at  its  first  session,  and  entitled  "An  act  to  create,  estab- 
lish and  provide  for  liens  on  mines  in  favor  of  laborers  and  material- 
men, and  repealing  all  acts  and  parts  of  acts  in  conflict  herewith,"  being 
chapter  79  of  the  Session  Laws  of  Alaska  of  1913,  p.  308. 

It  is  conceded  that  the  Reliance  Mining  Company  owned  the  claims 
mentioned,  and  on  May  13,  1912,  leased  by  written  instrument  to 
Spalding  and  two  others  (whose  interests  he  afterwards  acquired)  that 
portion  of  the  Soo  claim  described  as  follows: 

"Beginning  at  the  wearterly  eai  thereof,  on-  the  line  between  said  Soo 
claim  and  the  Wild  Rose  claim,  and  running  thence  easterly  a  distance  of 
300  feet  along  the  vein  or  lode  heretofore  discovered  and  exposed  on  said 
ground,  and  extending  vertically  for  a  distance  of  100  feet ;  the  i>ortlon  herein 
leased  being  a  block  300  feet  in  length  and  106  feet  in  depth  on  said  vein  or 
lode,  on  which  the  lessees  are  now  engaged  In  working  together  with  the 
necessary  tools,  machinery,  and  buildings  now  situate  on  said  pr<q>erty,  and 
belonging  to  lessors." 

The  lease  expressly  declared  its  purpose  to  be  the  "prospecting  and 
development"  of  the  property,  the  terms  of  it  to  extend  from  its  date 
to  July  1,  1913,  and  one  of  its  ccMiditions  was  that: 

"For  and  In  consideration  of  services  rendered  by  lessees  in  opening  and 
developing  said  property,  said  lessees  shall  retain  all  the  gold  and  other 
precious  metals  and  minerals  extracted  from  the  portion  of  said  ledge  herein 
leased  to  them,  and  need  not  pay  to  lessor  any  part  or  portion  thereof." 

On  September  16,  1912,  the  lessor  by  resolution  of  its  board  of  di- 
rectors extended  the  term  of  the'  lease  to  Januaiy  1,  1914,  and  on  June 
9,  1913,  executed  to  Spalding  a  new  lease  covering  all  of  the  Soo 
claim  for  term  of  10  years  from  its  date,  which  said  second  lease  was 
expressly  made  subject  to— 

"all  outstanding  leases  on  said  mining  claim,  or  any  p<»1:ion  thereof,  whetber 
the  same  have  expired  or  expire  at  some  time  in  the  future,  and  the  lease 
is  accepted  by  said  lessee  expressly  subject  to  the  right  of  all  persons  now 
holding  leases  on  said  property  or  any  part  thereof." 

The  letter  lease  reserved  as  rental  and  royalties  to  the  lessor  10  per 
cent,  of  the  gross  output  of  the  mine. 

[1]  From  the  forgoing  statement  of  the  conceded  facts  it  will  be 
seen  that  the  work  of  the  plaintiff  and  his  assignors,  for  which  the 
court  below  gave  the  plaintiff  judgment,  was  performed  during  a  peri- 
od when  the  defendant  Spalding  had  a  lease  covering  the  entire  Soo 
claim;  for  that  work  was,  as  has  been  stated,  performed  during  the 
period  commencing  in  July,  1913,  and  ending  October  8th  of  the  same 
year,  which  period  of  time  was  covered  by  the  lease  of  May  13,  1912, 
effective  from  its  date  of  July  1,  1913,  and  which  lease  was  by  resolu- 
tion of  the  board  of  directors  of  the  lessor  extended  to  January  1, 
1914.  True,  that  lease  did  not  cover  the  whole  of  the  Soo  claim;  but 
the  lease  from  the  same  lessor  to  the  defendant  Spalding  of  June  9, 
1913,  effective  for  10  years  from  its  date,  did  embrace  that  entire 
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claim,  and  while  expressly  made  subject  to  any  and  all  leases  thereto- 
fore made  by  the  lessor,  it  in  no  manner  curtailed,  so  far  as  appears 
from  the  rectwd  in  this  case,  any  of  the  rights  either  of  the  defendant 
Spaldiiu^  or  of  the  plaintiff  or  his  assignors  respecting  the  work,  which 
forms  wc  basis  of  the  present  suit ;  on  the  contrary,  at  the  time  that 
work  was  commenced,  and  during  the  whole  time  of  its  prosecution, 
the  entire  Soo  claim  was  under  lease  to  the  employer  of  those  miners. 
Therefore,  if  by  the  laws  of  the  territory  the  plaintiff  and  his  assign- 
ors as  employes  of  the  lessee  were  given  a  lien  upon  the  ground  in 
question  and  the  steps  necessary  to  acquire  such  lien  were  taken,  it 
is  clear  that  the  plaintiff  was  entitled  to  a  decree  of  foreclosure  to 
the  extent  that  such  liens  existed. 

We  are  therefore  to  ascertain  whether,  under  the  laws  of  Alaska, 
the  plaintiff  and  his  assignors  were  given  and  acquired  the  liens  award- 
ed ^em  by  the  court  below.  The  original  lien  law  of  that  territory 
gave,  among  other  things,  a  lien  to  laborers  and  other  persons  per- 
forming labor  upon  the  construction,  development,  alteration,  or 
repair  of  any  building,  flume,  mine,  tunnel,  aqueduct,  or  other  struc- 
ture, and  made  the  person  in  charge  of  such  mine  the  owner's  agent, 
and  declared,  if  such  work  was  in  fact  done  by  any  other  than  the  own- 
er, the  latter  might  avoid  liability  therefor  by  giving  notice  that  he 
would  not  be  responsible  for  the  same  by  posting  a  notice  in  writing 
to  that  effect  in  some  conspicuous  place  upon  the  premises.  Sections 
262,  265,  Carter's  Civil  Code,  and  sections  691,  694,  Compiled  Laws 
of  the  Territory  of  Alaska.  In  construing  those  sections,  it  was  held 
by  this  court  that,  in  the  case  of  mines,  the  lien  authorized  was  limited 
to  work  done  in  the  development  or  improvement  of  the  mine.  Pio- 
neer Mining  Co.  v.  Delamotte,  185  Fed.  752,  108  C.  C.  A.  90 ;  Andrews 
v.  Ladd,  188  Fed.  313,  110  C,  C.  A.  291 ;  Noble  v.  Gustafson,  204  Fed. 
69,  122  C.  a  A.  383. 

By  an  act  approved  June  25,  1910,  entitled  "An  act  to  create,  estab- 
lish, and  enforce  a  miner's  labor  lien  in-  the  territory  of  Alaska,  and 
for  other  purposes"  (36  Stat.  848,  c.  422  [Comp.  St.  1916,  §§  5059- 
5069]),  Congress  provided: 

"That  every  miner  or  other  laborer  who  shall  labor  In  or  upon  any  mine 
or  mining  gronnd  for  another  in  the  territory  of  Alaska  In  digging,  thawing, 
conveying,  hoisting,  piling,  cleaning  up,  or  any  other  kind  of  work  in  produc- 
ing any  mineral-bearing  sands,  gravels,  earth,  or  rock,  gold  or  gold  dust,  or 
other  minerals,  or  shall  aid  or  assist  (iiereln  by  his  labor  as  cook,  engineer, 
fireman,  or  in  cutting  and  delivering  wood  used  In  said  work,  or  in  work  in 
any  like  capacity  In  prodndng  the  dump,  shall,  where  his  labor  directly  aid- 
ed in  sucl)  production,  have  a  lien  upon  the  dump  or  mass  of  mineral-bearing 
sands,  gravels,  earth,  or  rocks,  and  all  gold  and  gold  dust,  or  other  minerals 
therein,  and  all  gold  and  gold  dust  extracted  therefrom,  for  the  full  amount 
of  wages  for  all  the  time  which  he  was  so  employed  as  such  laborer  In  pro- 
ducing the  said  dump,  within  one  year  next  preceding  his  ceasing  to  labor 
thereon ;  and  to  the  extent  of  the  labor  of  the  said  miner  or  other  laborer 
actually  employed  or  expended  thereon,  within  one  year  next  prior  to 
ceasing  to  labor  thereon  the  said  lien  shall  be  prior  to  and  preferred  over  any 
deed,  mortgage,  bill  of  sale,  attachment,  conveyance,  or  other  claim,  whether 
the  same  was  made  or  given  prior  to  such  labor  or  not:  Provided,  that  this 
preference  shall  not  apply  to  any  such  deed,  mortgage,  bill  of  sale,  attach- 
ment, conveyance,  or  other  claim,  given  In  good  faith  and  for  value  prior  to 
the  approval  of  this  act." 
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At  its  first  session  the  Legislature  of  Alaska  passed  an  act,  approved 
April  30,  1913,  and  made  effective  July  1,  1913,  entitled  "An  act  to- 
create,  establish  and  provide  for  liens  on  mines  in  favor  of  laborers 
and  materialmen,  and  repealing  all  acts  and  parts  of  acts  in  conflict 
herewith"  (Session  Laws  1913,  p.  308),  which  act  was  the  basis  of  the 
judgment  given  by  the  court  below  in  the  present  case,  and  nfrhich  act, 
it  is  insisted  on  the  part  of  the  appellants,  is  unconstitutional  and  void 
on  various  grounds  specifically  pointed  out  and  elaborately  discussed 
in  their  brief.  The  act  of  April  30,  1913,  was  expressly  repealed  by 
the  subsequent  act  of  the  Legislature  of  the  territory,  approved  April 
21,  1915,  and  entitled: 

"An  act  to  provide  for  the  Hens  of  laborers  and  miners  working  on.  In  and 
about  mines  and  mining  property,  repealing  the  art  of  the  Legislature  of  the 
territory  of  Alaska,  entitled  'An  act  to  create,  establish  and  provide  for  liens 
In  favor  of  laborers  and  materialmen,  and  repealing  all  acts  in  conflict  here- 
with,' approved  April  30,  1913,  and  declaring  an  emergency."  Chapter  13,  p. 
29,  Session  Laws  191S. 

Prior  to  the  passage  of  the  act  of  April  30,  1913,  there  was  no  pro- 
vision of  the  laws  of  Alaska  requiring  the  recording  of  any  lease  of 
any  mine  or  mining  claim,  or  the  posting  of  any  notice  stating  the; 
name  or  names  of  the  lessee  or  lessees  or  other  person  or  persons  other 
than  the  owner  and  operator  of  the  mine,  and  stating  that  the  owner 
thereof  would  not  be  responsible  for  any  work  done  under  such  lease  ; 
but  by  that  act  such  requirements  were  made,  and  by  it  liens  were  giv- 
en, not  only  to  ordinary  miners,  but  for  all  other  classes  of  work  for 
which  the  court  below  awarded  liens  in  the  present  suit  And  the 
court  having  expressly  found,  what  the  evidence  showed  without  con- 
flict, that  the  lease  under  which  the  defendant  Spalding  worked  and 
operated  the  mine  in  question  was  never  recorded  or  filed  for  record, 
and  that  the  owner  of  the  property  failed  to  post  any  notice  containing 
the  name  of  the  lessee,  as  required  by  the  act  of  April  30,  1913,  it  is 
clear  that  the  liens  here  involved  were  properly  sustauled,  unless  it  can 
be  held  that  that  act  was  unconstitutional  and  void. 

[2]  We  are  tmable  to  so  hold.  Much  is  said  in  the  brief  of  the  ap- 
pellants regarding  the  alleged  failure  of  the  act  to  indicate  in  its  title 
'the  nature  of  its  numerous  provisions ;  but  we  think  them  all  germane 
to  its  main  subject-matter,  expressly  declared  in  its  title  to  be  "to  cre- 
ate, establish  and  provide  for  liens  on  mines  in  favor  of  laborers  and 
materialmen,  and  repealing  all  acts  and  parts  of  acts  in  conflict  here- 
with." The  act  of  Congress  of  August  24,  1912  (37  Stat  512),  pro- 
viding for  a  Legislature  for  the  territory  of  Alaska,  contains  a  provi- 
sion reading  in  part  as  follows: 

"Sec.  8.  *  *  *  No  law  shall  embrace  more  than  <me  subject,  which  shall 
be  expressed  In  its  title." 

And  it  is  contended  on  the  part  of  the  appellants  that  the  act  of 
April  30,  1913,  contains  many  subjects,  and  is  therefore  void.  A  care- 
ful consideration  of  it  shows  that  the  subject  undertaken  to  be  provid- 
ed for  thereby  is  liens  on  mines  in  favor  of  laborers  and  materialmen, 
and  that  the  various  matters  specified  by  counsel  as  being  independent 
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subjects  are  but  designations  by  the  Ivegislature  as  to  who  shotild  be 
considered  such  laborers,  and  as  to  what  property  should  be  consid- 
ered appurtenant  to  such  mines,  and  subject  to  the  liens  provid- 
ed for,  and  how  such  liens  should  be  secured.  It  will  be  time  enough 
to  consider  whether  or  not  such  liens  can  be  held  to  take  precedence 
over  existiiig  mortgages  or  other  pre-existing  liens  when  the  question 
arises ;  in  the  present  case  it  is  not  involved.  Here  each  of  the  liens 
sustained  by  the  judgment  appealed  from  was  authorized  by  the  act  of 
April  30,  1913,  and  secured,  according  to  the  findings  of  the  trial  court, 
by  appropriate  proceedings  on  the  part  of  the  respective  claimants, 
which  is  all  that  is  necessary  to  an  affirmance  of  the  judgment. 
Judgment  affirmed. 


BOWBBS  V,  HBNBY  STEEES,  Inc. 

<(3rciitt  Court  of  Appeals,  Second  Circuit.    Mardi  13,  1917.    On  Blearing, 

April  3, 1»17.) 

No.  216. 

L  Affbai.  and  Ebbos  «=>496 — Betoew— QxTEsnons  PRMximD. 

Under  Bev.  St.  S  849  (Comp.  St.  1916,  {  1587),  declaring  that  Issaes  of 
fact  In  civil  cases  may  be  tried  and  determined  by  the  court  without  the 
Intervention  of  a  jury,  wherever  the  parties  or  their  attorneys  of  record 
file  with  the  clerk  a  stipulation  In  writing  waiving  a  Jury,  the  finding  of 
the  court  In  snch  case  having  the  same  etCect  as  a  verdict,  where  the 
tnnscrlpt  of  the  record  did  not  show  that  a  Jury  was  waived  by  a  stipu- 
lation In  writing  filed  with  the  cleric,  the  Judgment  by  the  court  without  a 
Jury,  though  valid,  becanse  the  judge  is  regarded  tks  sitting  as  an  arbi- 
trator, cannot  be  reviewed  by  writ  of  error,  except  for  error  appearing 
on  the  face  of  the  pleadings  or  of  the  Judgment  itself. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {f  2288- 
2291.] 

2.  JcsovENT  «=»200 — Decision  on  Tbiai.  by  Cotjbt. 

Where  the  record  shows  no  waiver  of  a  Jury,  Judgment  rendered  by  the 
Jndge  alone  Is  valid;  the  Judge  being  deemed  to  sit  as  an  arbitrator. 
[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  §  364.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Alphonzo  B.  Bowers  against  Henry  Steers,  Incorporated. 
There  was  a  judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Merwin  &  Swenarton,  of  New  York  City,  for  plaintiff  in  error. 

Gifford  &  Bull  and  I>yer  &  Taylor,  all  of  New  York  City  (J.  Edgar 
Bull,  John  Robert  Taylor,  and  George  E.  Cruse,  all  of  New  York  City, 
of  counsel),  for  defendant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  May  16,  1916,  after  a  jury  >was  impaneled  in  this 
case,  counsel  agreed  to  try  the  cause  before  the  court  without  a  jury, 

«=>ror  oUiar  eaaas  Ma  Hun*  topic  *  KBT-NUHBER  In  all  Ker-Numbarad  Dliasts  ft  Indaxaa 
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which  was  accordingly  discharged.  Subsequently,  May  24th,  the  cdurt 
handed  down  an  opinion  and  entered  an  order,  in  which  a  verdict  was 
directed  for  the  defendant  aad  that  the  defendant  have  judgment  ac- 
cordingly. 

[1, 2]  The  trial  of  civil  actions  at  law  by  the  court  witliout  a  jury 
is  not  regulated  by  the  state  practice,  but  by  section  649  of  the  Revised 
Statutes  (Comp.  St.  1916,  §  1587),  whidi  reads  as  follows: 

"Issues  of  fact  In  dvll  cases  In  any  Circuit  Court  may  be  tried  and  deter- 
mined by  the  court,  without  the  Intervention  of  a  Jury,  wherever  the  parties, 
or  their  attorneys  of  record,  file  with  the  clerk  a  stipulation  in  writing  waiv- 
ing a  jury.  The  finding  of  the  court  upon  the  facts,  which  may  be  either  gen- 
eral or  spedal,  shall  have  the  same  effect  as  the  verdict  of  a  Jury." 

When  it  does  not  appear  by  the  transcript  of  record  that  a  jury  was 
waived  by  a  stipulation  in  writing  filed  with  the  clerk,  the  judgment, 
although  valid,  because  the  judge  is  regarded  as  sitting  as  an  arbitrator, 
cannot  be  reviewed  by  writ  of  error,  except  for  error  appearing  on  the 
face  of  the  pleadings  or  of  the  judgment  itself.  Bond  v.  Dustin,  112 
U.  S.  604,  5  Sup.  Ct.  296,  28  L.  Ed.  835 ;  Dundee  Mortgage  Co.  v. 
Hughes,  124  U.  S.  157,  8  Sup.  Ct.  377,  31  L.  Ed.  357;  Andes  v.  Slau- 
son,  130  U.  S.  435, 9  Sup.  Ct.  573,  32  L.  Ed.  989;  Spalding  v.  Manasse, 
131  U.  S.  65,  9  Sup.  Ct.  649,  33  L.  Ed.  86. 

As  no  reviewable  error  appears  in  the  record,  the  judgment  is  af- 
firmed. 

On  Rehearing. 

PER  CURIAM.  We  have,  pursuant  to  the  suggestion  made  by  the 
counsel  for  the  plaintiff  in  error,  examined  the  question  presented,  and 
are  of  the  opinion  that  the  defendant  in  error  is  entitled  to  an  affirm- 
ance upon  the  merits. 


THE  MARY  WITTIOH. 

THIS  0.  W.  HILIiS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit  March  12,  191T.) 

No.  2905. 

Appeal  from  the  United  States  District  Court  for  the  Southern  Dis- 
tric  of  Alabama;   Harry  T.  Toulmin,  Judge. 

Suit  in  admiralty  by  me  United  States  against  the  schooner  C.  W. 
Mills,  the  tug  Mary  Wittich,  Mobile  Towing  &  Wrecking  Company, 
claimant,  and  Thomas  L.  Cook,  pilot.  Decree  for  libelant  against  the 
tug  Wittich  (241  Fed.  204),  and  her  claimant  app^s.    AflSrmed. 

Palmer  Pillans,  of  Mobile,  Ala.,  for  appellant. 
Alex  D.  Pitts,  U.  S.  Atty.,  H.  T.  Pegues,  Asst.  U.  S.  Atty.,  T.  M. 
Stevens,  and  Gr^ory  L.  Smith,  all  of  Mobile,  Ala.,  for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 
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PER  CURIAM.  On  the  evidence  in  this  case  we  find  that  the  pri- 
mary fault  of  the  collision  in  controvfersy  was  that  of  the  tug  Mary 
Wittich,  and  we  concur  with  the  lower  court  in  its  ruling  and  dispo- 
sition of  the  case. 

The  decree  appealed  from  is  affirmed. 


DEISTER  CONCENTRATOR  CO.  T.  DEISTER  MACH.  CO.  et  aL 

(Circnlt  Court  ot  Appeals,  Seventh  Circuit     January  2,  1917.     Bebearliig 
Denied  February  18,  1917.) 

No.  2319. 

Patbhts  «=»328— VArronr  and  iNrBiNomENT— Obk-Concentbatino  Table. 

The  Overstrom  patent,  No.  763,784,  for  an  ore-concentrating  table,  is 

for  an  improvement  at  most,  and,  conceding  its  yalldity,  must  be  strictly 

ccmstmed,  and  limited  to  the  construction  shown.    As  so  construed,  held 

not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Suit  in  equity  by  the  Deister  Concentrator  Company  against  the 
Eteister  Machine  Company,  Emil  Deister,  president,  and  William  F. 
Deister,  vice  president  Decree  for  defendants,  and  complainant  ap- 
peals.   Affirmed. 

Robert  S.  Taylor,  of  Ft.  Wayne,  Ind.,  for  appellant. 
Darwin  S.  Wolcott,  of  Pittsburgh,  Pa.,  and  Edward  G.  Hoffman,  of 
Ft  Wa3me,  Ind.,  for  appellees. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER.  Circuit  Judges. 

MACK,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dismissing 
a  bill  for  infringement  of  claims  7,  8,  and  9  of  patent  No.  763,784, 
issued  to  Gustave  A.  Overstrom,  for  an  ore-concentrating  table. 
Claim  7,  which  is  typical  of  the  others,  reads  as  follows : 

A  conoentrating-table  having  riffles  upon  the  upper  surface  Qiereof,  a  cot- 
atag  or  lining  interposed  between  the  riffles  and  table,  and  a  wedge  block 
Interposed  between  said  table  and  covering  to  form  an  upwardly  inclined  sur- 
face at  the  mineral  delivery  end  of  the  table,  and  means  for  reciprocating 
the  table  in  the  direction  of  the  length  of  said  riffles,  as  and  for  the  purposse 
aet  forth. 

The  allied  infringement  consists  in  the  sale  of  concentrators  con- 
structed as  shown  in  the  drawings  of  patent  to  William  F.  Deister,  \o. 
1,088,685,  and  described  in  the  specifications  thereof,  and  in  the  con- 
struction of  plateaus,  as  shown  in  Figures  6  and  7  of  the  Deister  pat- 
ent, upon  the  decks  of  pre-existing  concentrating  tables,  especially 
those  made  under  the  Wilfley  patent  No.  590,675.  The  following  draw- 
ings from  the  several  patents  will  give  a  clearer  imderstanding  of  the 
contentions : 
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The  art  is  old ;  each  patent  takes  it  at  best  but  a  step  forward.  As 
a  whole,  these  ore  concentrators  mark  a  great  advance  in  the  art  of 
ore  dressing,  and  through  them  large  quantities  of  mineral  are  re- 
deemed, which  theretofore  had  been  abandoned,  because  the  mass  in 
which  they  are  found  is  too  poor  in  metal  to  go  to  the  smelter.  Certain 
common  features  are  to  be  found  in  nearly  all  of  these  devices.  The 
mass  is  ground  into  a  pulp  before  being  fed  to  the  concentrator.  Lin- 
oleum, because  it  has  an  attraction  for  sulphides,  is  used  as  a  surface 
or  deck  covering.  Strips  of  wood  or  metal,  called  riffles,  arranged  in 
various  combinations,  are  usually  fastened  upon  the  deck.  These  serve 
to  catch  the  particles  of  mineral  in  the  pulp,  because  the  mineral,  on 
account  of  its  greater  specific  density,  gravitates  to  the  bottom,  while 
the  silica,  rock,  and  other  waste  material  flow  on  over  the  riffles.  But 
the  most  important  feature  of  these  concentrating  tables  is  what  is 
known  as  the  reciprocating  movement.  This  is  a  form  of  rapid  oscil- 
lation, which,  when  suddenly  arrested,  causes  the  mineral  matter  in 
the  pulp,  by  the  force  of  its  own  momentum  or  inertia,  to  be  carried 
toward  one  end  of  the  table.  The  gangiie,  being  much  lighter,  develops 
no  such  momentum,  and,  being  on  the  upper  surface  of  the  pulp,  is 
driven  by  the  side  wash  or  on-coming  pulp  to  a  different  end  of  the 
table. 

On  the  Overstrom  table,  the  crushed  ore  is  deposited  on  the  trian- 
gular space  K  at  the  upper  left-hand  comer.  Wash  water,,  supplied 
by  a  perforated  pipe  extending  from  C  to  D  flows  transversely  acros.<; 
the  riffles,  and  the  pulp  tends  to  flow  in  the  same  direction.  The  min- 
eral particles,  however,  being  heavier  than  the  gangue,  sink  into  the 
troughs  between  the  riffles,  and  are  driven  by  the  reciprocating  move- 
ment toward  the  mineral  discharge  side  DP,  while  the  waste  material 
is  swept  along  over  the  riffles  towards  the  tailing  discharge  EF.  Ac- 
cording to  the  drawings  and  specifications  in  claims  not  here  in  issue, 
the  successive  riffles  diminish  in  height  from  left  to  right  to  a  point  L 
(Fig.  3).  From  L  to  M  the  height  of  each  riffle  remains  substantially 
the  same  so  that  the  lines  HP  and  JG  (Fig.  1)  represent  parallel  sur- 
faces. The  purpose  of  this  arrangement,  as  Overstrom  states  in  his 
specification,  is  to  secure  a  complete  and  efficient  concentration  of  the 
mineral  and  the  elimination  of  the  gangue ;  the  riffles,  while  providing 
a  ledge  to  retain  the  mineral,  being  sufficiently  low,  so  as  not  to  retard 
the  movement  of  the  sand,  rock,  and  other  waste  material.  But  from 
the  point  M  each  riffle  increases  in  height,  in  order  to  insure  against 
any  mineral  particle  being  washed  over  the  tailings  discharge. 

In  order  to  insure  still  further  this  separation  of  the  mineral  from 
the  gang^ie,  and  to  prevent  too  much  water  flowing  over  the  mineral 
discharge,  the  surface  of  the  table  adjacent  to  that  edge  is  gradually 
raised.  This  upwardly  inclined  raise  is  effected  by  the  interposition 
between  the  deck  of  the  table  and  the  linoleum  cover  of  a  tapering 
wedge  block,  triangular  in  shape  occupying  the  space  JDG  in  Fig- 
ure 1.  The  wedge  may  also  be  seen  at  N  in  Figure  3  and  A'  in 
Figure  6.  Because  the  silica,  rock,  water,  and  the  like  are  lighter  than 
the  mineral,  it  is  claimed  that  they  will  not  travel  up  the  inclined  sur- 
face, hut  that  the  momentum  of  the  mineral  under  the  impetus  of  the 
reciprocations  of  the  table  will  cause  the  mineral  to  travel  up  the  in^ 
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cline  and  over  the  mineral  discharge.  Overstrom  suggests  that  the  rif- 
fles at  this  end  be  reduced  in  height,  as  shown  in  Figure  6,  to  compen- 
sate for  the  wedge  block ;  but  there  is  no  suggestion  or  claim  that  this 
arrangement  of  Sie  riffles  on  the  wedge  block  constitutes  a  distinctive 
feature  of  the  invention. 

The  Deister  duplex  plateaus,  which  it  is  alleged  infringe  the  Over- 
strom patent,  are  constructed  on  both  the  Deister  and  the  Wilfley 
table.  On  the  Deister  table,  the  crushed  ore  is  delivered  through  the 
launder  1  upon  the  upper  right-hand  comer  of  the  deck.  As  the  pulp 
moves  down  the  table,  the  mineral  under  the  influence  of  the  reciprocal 
movement  moves  transversely  of  the  direction  of  the  flow  of  the  pulp 
and  towards  the  mineral  discharge  edge.  Riffles  extend  from  the 
front  to  the  rear  end,  so  as  to  catch  the  mineral  particles  as  fhey  settle 
upon  the  deck  and  guide  them  toward  the  mineral  discharge.  As  they 
move  towards  the  mineral  discharge  edge  of  the  table,  the  mineral  par- 
ticles, still  under  the  influence  of  3ie  differential  movement,  are  driven 
up  the  inclined  surface  4  (Fig-  4),  across  the  level  surface  of  plateau  S, 
up  a  second  beveled  surface  7,  and  across  a  second  plateau  6,  which 
is  parallel  to  the  first  plateau  and  the  main  or  stratifying  surface.  The 
beveled  or  inclined  surfaces  4  and  7  have  a  width  of  about  4  inches 
in  the  direction  of  the  motion.  The  first  plateau  has  a  width  of  about 
8  inches,  and  the  second  plateau  has  a  width  of  5  inches  at  one  end 
and  8  inches  at  the  other.  The  first  plateau  is  about  one-fourth  inch 
above  the  main  surface  and  about  the  same  distance  below  the  second 
plateau.  Though  the  plateaus  and  inclines  might  be,  and  some  now  are, 
made  an  integral  part  of  the  deck,  it  is  customary  to  make  them  by  the 
use  of  blocks  and  wedges  inserted  between  the  linoleum  and  the  deck. 
The  function  performed  by  the  inclines  is  the  same  as  that  performed 
by  the  incline  on  the  Overstrom  table ;  that  is  to  form  an  obstruction 
over  which  the  gangue  cannot  readily  pass,  but  over  which  the  mineral 
particles,  propelled  by  the  differential  motion,  easily  climb.  The  pla- 
teaus furnish  smooth,  level  surfaces  for  a  thorough  washing  of  the 
ore  and  a  final  complete  separation  of  the  ore  and  the  sand ;  for,  as  ap- 
pellees say,  when  the  mineral  stratifies  and  separates  from  the  gangue, 
there  is  always  a  certain  amount  of  sand  that  adheres  to  the  min- 
erals, that  can  only  be  got  rid  of  by  spreading  the  particles  on  a  smooth, 
level  surface  and  letting  the  dressing  water  wash  the  sand  away,  while 
the  reciprocating  movement  drives  the  clean  metal  into  the  mineral 
discharge.  Launders  arranged  in  line  with  the  plateaus  furnish  water 
for  this  final  dressing. 

The  Deister  duplex  plateau,  built  upon  the  Wilfley  deck,  operates 
in  substantially  the  same  way  and  upon  the  same  principle  as  those 
built  upon  the  Deister  table.  Owing  to  the  shape  of  the  Wilfley  deck, 
however,  the  final  plateau  is  triangular  in  shape,  so  that  the  second  in- 
cline, while  it  is  not  along  the  mineral  discharge  end,  touches  the  edge 
thereof  at  a  single  point.  Because  these  inclines  and  plateaus,  applied 
either  upon  the  Deister  or  Wilfley  tables,  are  commonly  constructed, 
not  as  an  integral  part  of  the  deck,  but  by  the  insertion  of  wedges  and 
blocks  between  the  deck  of  the  table  and  the  linoleum,  it  is  urged  that 
the  Overstrom  patent  is  infringed. 

Concededly,  a  wedge  inclining  upward  to  the  edge  of  the  mineral 
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dischai^  end,  forming,  not  a  separable,  but  an  integral,  part  of  the 
table,  would  not  infringe.  The  state  of  the  art  and  the  proceedings  in 
the  Patent  Office  compelled  this  concession.  For  the  same  reasons,  if 
these  claims,  which,  it  must  be  noted,  are  not  based  upon  any  peculiar 
arrangement  of  the  riffles,  or  upon  any  novel  element  in  the  combina- 
tion, can  in  any  event  be  deemed  valid,  their  scope  must  be  restricted 
to  the  device  as  therein  described.  The  inventor,  in  canceling  the  re- 
jected broader  claims,  stated  that  he  had  withdrawn  these  claims — 

"In  order  to  si>eclfy  more  restrlctlvely  the  feature  of  tbe  ui>wardly  inclined  sur- 
face and  tbe  means  tor  producing  It,  at  tbe  miaersd  dischaise  end  <^  tbe 
tabl&'' 

While  a  mere  change  in  the  location  of  elements  will  ordinarily 
be  disregarded,  when  the  same  function  is  performed  in  the  same  way 
and  with  the  same  result,  yet  when,  as  in  Ais  case,  a  specific  location 
is  claimed  as  essential  to  the  conception,  a  change  therefrom  that  is  not 
a  mere  subterfuge  will  avert  the  charge  of  infringement. 

CJverstrom  placed  his  inclined  wedge  at  the  very  edge  of  the  table, 
because  of  his  belief  that  the  separation  of  ore  and  sand  would  be  com- 
pleted thereon,  and  the  mineral  would  pass  over  that  edge  free  from 
sand.  Deister  used  a  combination  wedge  and  block,  with  a  plane  sur- 
face adjacent  to  the  mineral  discharge  end,  because  of  his  belief  that, 
while  some  separation  is  effected  on  the  incline,  the  flat  surface  is 
essential  to  the  completion  thereof.  Deister  did  not  thereby  adopt 
Overstrom's  invention  and  improve  it,  but,  rejecting  Overstrom's  con- 
ception as  erroneous,  and  his  invention,  embodying  it,  as  worthless, 
found  what  he  believed  to  be  the  right  means  of  attaining  tiie  result 
at  which  both  aimed. 

The  evidence  justifies  the  conclusion  that  Deister  was  right,  and 
Overstrom  wrong;  while  some  300  Overstrom  tables  are  in  use,  they 
do  not  adopt  the  wedge  inclined  to  the  very  edge  of  the  table,  when  as 
in  some  of  them  a  wedge  is  used  at  all.  Without  expressly  determining 
that  the  patent  in  suit  is  invalid,  in  view  of  the  prior  art,  for  lack  of 
invention,  the  decree  dismissing  the  bill  for  want  of  equity  must  be  af- 
firmed, inasmuch  as  there  is  no  infringement 

Decree  affirmed. 
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In  re  OOIiDMAN  et  aL 

(District  Ooart,  B.  D.'  PennsylTanlk.    Match  27,  1917.) 

No.  4882. 

L  Bankxdttct  «=3224 — ^Powxbs  ov  Kkizbeb— Comfbouisb  with  Bankbupt— 
Ohdeb  or  CouBT.  • 

Bankr.  Act  July  1,  1898,  c.  541,  i  38,  30  Stat.  685  (Comp.  St  1913,  S 
9622),  confers  on  referees  Jurisdiction  to  perform  sucli  part  of  the  duties, 
except  as  to  questions  arising  out  of  the  applications  of  banlcrupts  for 
conrpo6lti<Hi  or  discbarges,  as  are  by  tbe  act  conferred  on  courts  of  bank- 
mptcy,  and  as  shall  be  prescribed  by  rules  or  orders  of  tbe  courts  of  their 
respectlre  districts.  Section  2  (Comp.  St.  1913,  ]  9586)  empowers  courts 
of  bankruptcy  to  cause  the  estates  of  bankrupts  to  be  collected,  reduced 
to  money,  and  distributed,  and  to  determine  controversies  In  relation 
thereto,  and  to  make  sndi  orders  and  Jndgments,  In  addition  to  those 
spedflcaUy  provided  for,  as  may  be  necessary  for  the  enforcement  of  the 
proTlslons  of  the  act,  With  a  proviso  that  nothing  therein  shall  be  con- 
atmed  to  deprive  a  court  of  bankruptcy  of  any  power  It  would  possess, 
were  certain  powers  not  therein  enumerated.  Section  47a  (2)  (Comp.  St. 
1913,  §  9631),  provides  that  the  trustee  shall  collect  and  reduce  to  money 
tbe  property  of  the  estates  under  the  direction  of  tbe  court,  and  close  up 
tbe  estate  as  expeditiously  as  Is  compatible  with  tlie  best  Interests  of  the 
parties.  Held,  Uiat  these  sections  empower  the  referee,  when  it  is  for  the 
best  Interests  of  tbe  estate  and  will  prevent  undue  delay  In  settlement 
becanse  of  the  impossibility  of  proving  tbe  bankrupt's  ability  to  comply 
with  an  order  compelling  the  bankrupt  to  pay  to  the  trustee  a  sum  which 
it  was  fonnd  he  was  concealing  from  the  trustee,  to  approve  a  compromise 
between  the  trustee  and  the  bankrupt,  whereby  the  trustee  accepted  a 
less  amonnt  than  that  spedfled  in  the  order. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S  383.] 

1  Baskbottcy  ®=322S — Review— Questions  PREaE.VTED— Jubisdiction. 

Under  General  Order  in  Bankruptcy  No.  27  (89  Fed.  xl,  32  O.  Q  A.  xxvll), 
providing  that,  when  a  .bankrupt,  creditor,  trustee,  or  other  person  desires 
a  review  by  tbe  judge  of  any  order  made  by  the  referee,  he  shall  file  with 
the  referee  his  i)etitlon  therefor,  setting  out  the  error  complained  of,  and 
the  referee  shall  forthwith  certify  to  the  Judge  the  question  presented,  a 
summary  of  the  evidence  relating  thereto,  and  the  finding  and  order  of  the 
referee,  a  petition  to  review  an  order  of  the  referee  approving  a  com- 
promise with  the  bankrupt,  which  does  not  attack  the  Jurisdiction  of  the 
referee  to  make  the  order,  does  not  entitle  petitioner  to  attack  the  ref- 
eree's Jurisdiction. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent'  Dig.  §  387.] 

&  Bankbuptcy  ^=3228 — REvncw — Findings  op  Retebee— Confuctino  Evi- 

UENCE. 

Ck>nclusion8  of  the  referee  in  bankruptcy  upon  conflicting  evidence  are 
entitled  to  the  same  presumption  of  correctness  as  those  of  a  judge. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  387.] 

In  Bankruptcy.  In  the  matter  of  Aaron  Goldman  and  another,  in- 
dividually and  as  copartners  trading  as  (Goldman  Bros.,  bankrupts. 
On  petition  by  J.  Blumenthal,  a  creditor,  to  review  an  order  of  the 
referee  authorizing  the  trustee  to  compromise  a  certain  claim  due  to 
him  from  the  bankrupts.    Petition  dismissed,  and  order  affirmed. 

Samuel  Peldman,  of  Philadelphia,  Pa.,  for  petitioners. 
Abram  Peterzell  and  Jacob  I.  Weinstein,  both  of  Philadelphia,  Pa., 
for  trustee. 
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BRADFORD,  District  Judge  (specially  presiding).  This  is  a  peti- 
tion by  J.  Blumenthal,  a  creditor  of  Aacon  Goldman  and  Frank  Gold- 
man, trading  as  Goldman  Brothers,  bankrupts,  for  the  review  of  an  or- 
der made  by  the  referee  December  21,  1916,  purporting  to  authorize 
the  trustee  in  bankruptcy  to  compromise  a  certain  claim  of  $3,092.20 
due  to  him  from  tl^e  bankrupts,  and  also  a  certain  claim  of  $40  due  to 
him  from  the  above  named  Aaron  Goldman,  by  the  payment  to  the 
trustee  of  the  sum  of  $1,500  in  full  settlement  of  the  two  claims  above 
mentioned.  The  portion  of  the  referee's  order  of  December  21,  J916, 
relative  to  a  compromise  of  the  claims  is  as  follows :    ' 

"It  Is  further  ordered  and  decreed  that  William  L.  Molae,  trustee  of  the 
estate  of  Aaron  Goldman  and  Frank  Goldman,  Individually  and  as  co-part- 
ners trading  as  Goldman  Brothers,  tMinkrupts,  be  and  he  hereby  Is  author- 
ized and  empowered  to  settle  and  compromise  for  the  sum  of  fifteen  hundred 
dollars,  payable  on  or  before  Deceml>er  15,  1916,  the  orders  now  pending  by 
him  against  the  said  Aaron  Goldman  and  BVank  Goldman,  individually  and  as 
co-partners  trading  as  Goldman  Brothers,  bankrupts,  in  the  sum  of  $3,092.20, 
and  the  order  against  the  said  Aaron  Goldman  in  the  sum  of  ^40.00,  both 
of  which  orders  were  entered  by  the  District  C!onrt  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania,  on  July  1st,  1916,  and  upon  the  pay- 
ment of  the  said  sum  of  $1,500  on  or  before  December  15th,  1916,  to  make, 
execute  and  deliver  to  the  said  Aaron  Goldman  and  Frank  Goldman,  individu- 
ally and  as  co-partners  trading  as  Goldman  Brothers,  all  orders,  releases  and 
other  papers  necessary  for  the  proper  consummation  of  the  said  settlement." 

In  the  petition  for  review  Blumenthal  alleges  error  in  the  above  or- 
der of  the  referee  on  the  following  grounds  only : 

"1.  The  learned  referee  erred  in  granting  said  petition  and  making  said 
order  In  that  the  testimony  adduced  at  the  various  meetings  held  in  these 
proceedings  clearly  established  the  fact  that  the  bankrupts  had  been  guilty 
of  numerous  flagrant  and  fraudulent  acts,  all  of  which  same  were  peri>etrated 
with  the  view  and  purpose  of  defrauding  their  creditors. 

"2.  The  original  order  of  the  referee  as  confirmed  by  the  United  States 
District  Court  for  the  payment  by  the  above-named  bankrupts  to  the  trustee 
of  the  sum  of  three  thousand  dollars  ($3,000)  was  Just,  proper,  legal,  in 
strict  accord  with  the  testimony  adduced,  and  in  no  manner  a  hardship  upon 
the  bankrupts. 

"3.  The  aforesaid  order  as  made  by  the  referee  and  confirmed  by  the  United 
States  District  Court  was  in  no  manner  unfair  to  the  bankrupts;  and  your 
petitioner  is  of  opinion  that  said  bankrupts  were  able  at  the  time  of  the 
making  of  said  order  and  are  able  at  this  date  to  comply  with  the  terms 
thereof. 

"4.  Tour  petitioner  Is  of  opinion  and  believes  that  the  above-named  bank- 
rupts can  comply  in  full  with  the  terms  and  conditions  of  the  order  as  origi- 
nally made,  and  that  a  compromise  of  said  order  for  one-half  of  that  amount 
merely  serves  to  deprive  the  estate  and  the  creditors  thereof  of  the  sum  of 
fifteen  hundred  dollars  ($1,500)  to  which  they  are  Justly  and  legally  entitled, 
and  which  the  bankrupts  should  Justly  and  legally  pay." 

It  appears  from  the  certificate  of  the  referee  that  the  trustee  filed 
a  petition  setting  forth  that  an  order  was  entered  July  1,  1916,  direct- 
ing the  bankrupts  to  pay  to  the  trustee  the  two  sums  of  $3,092.20 
and  $40,  foimd  to  be  property  belonging  to  the  bankrupt  estate, 
and  concealed  by  the  bankrupts;  that  he,  the  trustee,  was  unable  to 
prove  the  possession  or  control  by  the  bankrupts  of  said  moneys ;  that 
the  bankrupts  had  failed  to  comply  with  said  order,  and  that  it  would 
be  necessary  for  him  to  make  such  proof  in  order  to'  have  the  bank- 
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nipts  punished'  for  contempt ;  and  that  an  offer  had  been  made  to  the 
trustee  to  settle  his  said  claims  for  the  sum  of  $1,500.  The.  trustee 
prayed  for  leave  to  effect  a  settlement  for  that  sum.  It  further  ap- 
pears from  the  certificate  that  upon  the  receipt  of  the  above  petition 
of  the  trustee  the  referee  called  a  meeting  of  the  creditors,  giving  ten 
days'  notice  thereof ;  that  the  meeting  was  held  October  27,  1916,  and 
was  attended  by  the  trustee,  his  counsel,  and  three  creditors;  that 
after  considering  the  petition  it  appeared  that  the  three  creditors  ob- 
jected to  the  proposed  compromise  and  stated  it  to  be  their  honest 
belief  that  the  bankrupts  were  well  able  to  pay  the  whole  sum ;  that 
after  considerable  discussion  as  disclosed  in  the  minutes  of  the  pro- 
ceedings returned  with  the  certificate  an  adjournment  was  had,  and 
another  meeting  was  held  November  8,  1916,  at  which  the  three  cred- 
itors above  referred  to  again  pressed  their  objection  and  after  the 
hearing  the  referee  refused  authority  to  the  trustee  to  effect  the  pro- 
posed compromise;  that  a  short  time  thereafter  the  trustee  advised 
the  referee  that  the  creditors  who  had  objected  to  the  proposed  com- 
promise had  further  investigated  the  matter  and  had  come  to  the  con- 
clusion that  the  settlement  was  for  the  best  interests  of  the  estate,  and 
requested  the  referee  to  call  another  meeting  of  the  creditors;  that 
thereupon  notices  were  mailed  to  the  creditors  and  a  meeting  was 
held  I>ecember  21,  1916,  at  which  the  trustee  again  presented  his  peti- 
tion asking  for  authority  to  compromise  the  claims;  that  at  the  last 
meeting  two  of  the  three  creditors  who  had  objected  to  the  proposed 
compromise  were  present  and  voted  in  favor  of  it,  together  with  other 
creditors  then  present ;  that  further  discussion  was  had  and  it  appeared 
that  Blumenthal,  who  has  a  claim  of  $2,309.34,  was  the  only  one  who 
objected ;  that  the  referee  was  finally  of  the  opinion  that  the  proposed 
settlement  would  be  for  the  best  interests  of  the  creditors  and  accord- 
ingly made  the  order  of  December  21,  1916 ;  that  it  appeared  that  the 
claims  of  unsecured  creditors,  37  in  number  and  $10,000  in  amount, 
have  been  proved  against  the  estate  of  the  bankrupts,  and  that  at  the 
meeting  of  December  21,  1916,  approximately  "half"  of  the  creditors 
were  present  or  represented  by  counsel ;  that  the  referee  considered 
the  petition  for  leave  to  compromise  as  a  matter  within  his  discretion 
and  in  entering  the  order  of  December  21,  1916,  had  in  mind  court 
rulings  that  commitment  for  contempt  for  failure  to  comply  with  an 
order  for  the  payment  of  money  to  the  bankrupt  estate  would  not  be 
made  in  the  absence  of  proof  of  the  present  ability  of  the  bankrupts 
to  comply  with  it ;  and  that  he  had  in  mind  statements  made  by  the 
counsel  for  the  trustee  that  he  feared  that  the  latter  would  be  unable 
to  prove  such  ability. 

[1]  It  does  not  appear  that  either  in  the  petition  for  review  or  at 
any  time  during  the  proceeding  before  the  referee  any  question  was 
raised  as  to  the  jurisdiction  or  authority  of  the  referee  under  the  bank- 
ruptcy act,  in  the  exercise  of  an  honest  discretion,  as  to  what  would 
be  most  for  the  interests  of  the  creditors,  to  authorize  the  acceptance 
of  the  sum  of  $1,500  in  satisfaction  of  the  whole  amount  due  from 
the  bankrupts.  In  the  brief  of  argument  submitted  to  this  court  on 
the  part  of  Blumenthal  a  point  has  been  made  for  the  first  time  that 
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"the  trustee  is  not  given  the  power  under  the  bankruptcy  act  to  com- 
promise court  orders" ;  and  reference  is  made  to  section  27a  (Cwnp. 
St.  1913,  §  9611)  which  provides  that  "the  trustee  may,  with  the  ap- 
proval of  the  court,  compromise  any  controversy  arising  in  the  ad- 
ministration of  the  estate  upon  such  terms  as  he  may  deem  for  the  best 
interests  of  the  estate."  The  argument  is  made  that  no  controversy 
exists  in  the  sense  of  the  term  as  used  in  section  27a,  and  that  conse- 
quently the  referee  was  without  authority  to  make  the  order  com- 
plained of.  It  may  be  a  serious  question  whether  the  term  "contro- 
versy" has  any  application  to  a  voluntary  oflfer  by  the  bankrupts  to 
pay  a  sum  of  money  to  the  trustee  in  satisfaction  of  a  larger  amount 
due  from  the  bankrupts,  the  trustee  being  willing  to  accept  such  vol- 
untary payment  in  full  ■  satisfaction.  In  section  26  (Comp.  St.  1913, 
§  9610)  provision  is  made  that  "the  trustee  may  pursuant  to  the  di- 
rection of  the  court,  submit  to  arbitration  any  controversy  arising  in 
the  settlement  of  the  estate"  and  that  "the  written  finding  of  the  arbi- 
trators, or  a  majority  of  them,  as  to  the  issues  presented,  may  be  filed  in 
the  court  and  shall  have  like  force  and  effect  as  the  verdict  of  a  jury." 
Possibly  an  inference  justly  may  be  drawn  from  a  consideration  of 
the  language  employed  in  these  two  sections  that  the  term  was  not 
intended  to  apply  to  such  an  amicable  adjustment  as  that  proposed. 
On  the  assumption  that  authority  is  not  confej-red  by  section  27a,  it 
by  no  means  follows  that  the  order  of  the  referee  was  not  authorized 
under  other  provisions  of  the  bankruptcy  act.  Section  38  confers  upon 
referees  jurisdiction  to  "perform  such  part  of  the  duties,  except  as 
to  questions  arising  out  of  the  applications  of  bankrupts  for  composi- 
tion or  discharges,  as  are  by  this  act  conferred  on  courts  of  bank- 
ruptcy and  as  shall  be  prescribed  by  rules  or  orders  of  the  courts  of 
bankruptcy  of  their  respective  districts,  except  as  herein  otherwise 
provided."  Section  2  provides  that  the  courts  of  bankruptcy  shall 
have  power  and  authority  to  "cause  the  estates  of  bankrupts  to  be  col- 
lected, reduced  to  money  and  distributed,  and  determine  controversies 
in  relation  thereto"  except  as  in  the  act  otherwise  provided,  and  to 
"make  such  orders,  issue  such  process,  and  enter  such  judgments  in 
addition  to  those  specifically  provided  for  as  may  be  necessary  for  the 
enforcement  of  the  provisions  of  this  act."  Section  2  further  provides 
that  nothing  therein  contained  "shall  be  construed  to  deprive  a  court 
of  bankruptcy  of  any  power  it  would  possess  were  certain  specific 
powers  not  herein  enumerated."  And  section  47a  (2)  provides  that 
trustees  shall  "collect  an^  reduce  to  money  the  property  of  the  es- 
tates for  which  they  are  trustees,  under  the  direction  of  the  court,  and 
close  up  the  estate  as  expeditiously  as  is  compatible  with  the  best  in- 
terests of  the  parties  in  interest."  If  it  be  true,  as  was  the  opinion 
of  the  referee,  that  it  was  for  the  best  interests  of  the  creditors  that 
the  sum  of  $1,500  should  be  received  in  settlement  of  a  larger  sum, 
which  could  not  be  collected  from  the  bankrupts  by  adverse  proceed- 
ings, I  am  unable  to  reach  the  conclusion  that  under  the  broad  provi- 
sions of  the  bankruptcy  act  to  which  attention  has  just  been  drawn, 
and  the  liberal  construction  to  which  those  provisions  are  entitled  for 
tlie  furtherance  of  the  beneficent  purposes  of  the  act,  the  referee  was 
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without  authority  to  secure  for  the  benefit  of  the  creditors  the  sum 
of  $1,500  which  probably  would  have  been  totally  lost  in  the  event  of 
a  rejection  of  the  ofifer.  Nor  can  I  believe  that  it  would  be  proper 
or  within  the  c(»iteniplation  of  the  act  to  keep  the  bankrupt  estate  open 
during  an  indefinite  period  in  the  hope  of  receiving  payment  of  a 
claim  in  a  case  where  such  payment  is  only  problematical.  Not  only 
is  authority  given  to  "make  such  orders  *  *  *  as  may  be  neces- 
sary for  the  enforcement  of  the  provisions  of  this  act,"  but  it  is  made 
the  duty  of  trustees  to  "close  up  the  estate  as  expeditiously  as  is  com- 
-patible  with  the  best  interests  of  the  parties  in  interest." 

[2]  Further,  the  petitioner  for  review  is  not  in  a  position  to  contend 
that  under  the  provisions  of  the  bankruptcy  act  the  referee  was  with- 
out authority  to  make  the  order  of  December  21,  1916.  General  Or- 
der in  Bankruptcy  No.  27  (89  Fed.  xi,  32  C.  C.  A.  xxvii)  is  as  fol- 
lows: 

"When  a  tmnknipt,  creditor,  trustee,  or  other  person  shall  desire  a  review 
by  the  Judge  of  any  order  made  by  the  referee,  he  shall  file  with  the  referee 
bis  petition  therefor,  setting  ont  the  error  complained  of;  and  the  referee 
shall  forthwith  certify  to  the  Judge  the  question  presented,  a  summary  of 
the  eridence  relating  thereto,  and  the  finding  ajid  order  of  the  referee  thereon." 

[3]  This  rule  has  not  been  complied  with  so  far  as  any  supposed 
lack  of  jurisdiction  or  authority  on  the  part  of  the  referee  is  concerned. 
The  only  questions  raised  by  the  specifications  of  error  are  those  of 
fact  involving  discretion  on  which  the  referee  has  passed  after  careful 
consideration  of  all  the  circumstances,  and  I  find  nothing  in  the  pro- 
reedings  as  certified  by  the  referee  to  require  or  justify  a  reversal  of 
the  order  in  question.  The  same  presumption  of  correctness  applies 
to  a  referee's  conclusions  upon  conflicting  evidence  as  is  applicable  to 
those  of  .the  judge. 

The  petition  for  review  is  dismissed  and  the  order  to  which  it  re- 
lates is  hereby  approved  and  confirmed. 


JAiaSON  v.  NEW  YORK  ft  P.  R.  S.  S.  CO. 

NEW  YORK  ft  P.  R.  S.  S.  CO.  v.  JAMISON. 

(District  Court,  S.  D.  New  York.    March  23,  1917.) 

1.  Shipptro  «s»132({() — ^Dauaob  to  Cargo — liiABiLrrr  or  Vbsski.. 

Evidence  heli  Insufflclent  to  show  that  damage  to  a  cargo  of  sugar 
from  seawater  was  caused  by  leaving  a  pump  valve  open,  so  as  to  relieve 
the  ship  from  Unblllty,  under  Barter  Act  Feb.  13,  1898,  c.  105,  S  3,  27  Stat 
445  (C<Hnp.  St  1916,  f  8031),  under  the  rule  that,  when  such  damage  is 
Shown,  the  burden  rests  upon  the  ship,  in  order  to  bring  it  within  the 
statutory  exemption,  to  show  that  It  did  not  result  from  unseaworthiness. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  ||  483,  484.] 

2.  SHiFFino  4s»142 — ^Dakaoe  to  Caboo— Notice  of  Claiic. 

A  provision  of  bills  of  lading  requiring  notice  of  any  claim  for  damage 
to  cargo  to  he  given  before  the  goods  are  removed  from  the  dock  is  com- 
piled with,  where  notice  is  given  after  the  cargo  has  been  unloaded  Into 
lighters,  which  still  remain  at  the  ship's  side. 

(Ed.  Note. — ^For  other  cases,  see  Shipping,  Cent  Dig.  §  490.] 

4s>ror  otlxr  caaM  n*  aune  topic  ft  KST-NU'HBBR  In  all  Key-Numbered  Digescs  &  IndezM 
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S.  Shippino  i8=»14a — DaujlOe  to  Caboo — Qiaih  fob  DAUAess. 

A  proTlslcm  of  a  bill  of  lading  that  claims  for  damage  to  cargo,  wltb 
full  particulars,  must  be  giren  within  6  days  after  the  goods  are  landed, 
must  be  given  a  reasonable  construction,  and  where  part  of  a  cargo  of 
sugar  was  damaged  by  seawater,  and  notice  was  promptly  given  and 
accepted,  the  tact  that  the  claim  was  not  formally  presented  within  the 
6  days  will  not  defeat  recovery,  where  it  was  impossible  to  ascertain  the 
extent  of  the  damage  within  that  time,  and  the  claim  was  made  as  soon 
as  that  could  reasonably  be  done  under  the  circumstances. 

(Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  f  496.] 

In  Admiralty.  Suit  by  William  A.  Jamison  against  the  New  York 
&  Porto  Rico  Steamship  Company,  with  cross-libel.  Decree  for  libel- 
ant. 

This  Is  a  libel  for  damage  to  part  of  a  cargo  of  sugar  ex  steamship  Ber- 
wind  from  San  Juan  to  New  York.  The  ship  arrived  in  New  York,  on  Jane 
23d  and  the  sugar  began  to  be  discharged  at  7 :30  on  the  morning  of  the  24th. 
It  was  discovered  thereupon  that  the  lowest  tiers  of  sugar  in  hatch  No.  3 
had  been  injured  by  seawater.  On  the  24th  and  25th  it  was  discharged  upon 
lighters  by  McAllister  &  Co.,  and  on  the  27th  Labonte,  the  libelant's  agent, 
called  up  Maloney,  the  respondent's  agent,  and  told  him  that  the  damage  had 
occurred.  Maloney  said:  "All  right;  I  know  it;  send  in  your  claim."  The 
lighter  No.  43,  on  which  the  sugar  was  laden,  did  not  begin  to  dis<diarge  at 
the  refinery  until  August  18th.  Thereafter  all  the  sugar  was  put  through 
the  usual  course  in  the  refinery,  knd  under  a  polarization  test  441  bags  of 
it  showed  the  damage  by  seawater.  The  libelants  did  not  put  in  their  claim, 
with  particulars,  until  the  19th  of  September,  for  the  following  reasons:  To 
test  the  sugar,  a  sample  must  be  taken  from  each  one  of  the  441  bags,  which 
could  have  been  done  much  earlier;  but,  although  this  would  give  the  test 
aa  to  that  sugar,  it  would  be  impossible  to  find  what  the  damage  had  been 
until  the  whole  cargo  had  been  subject  to  the  same  test,  because  the  record 
of  the  uninjured  sugar  must  be  compared  with  the  record  of  the  injured 
sugar,  to  show  the  average  difference  in  polarization,  which  is  the  measure 
of  the  loss  In  vaJue.  The  reason  why  the  bulk  of  the  sugar  was  kept  so  lon^r 
on  the  lighters  was  that  the  berths  open  to  the  libelants  were  occupied  by 
ships,  and  it  would  have  been  much  more  expensive  to  land  the  sugar  from 
the  lighter  than  to  keep  it  where  it  was,  and  it  would  also  have  been  much 
more  expensive  to  pay  demurrage  on  waiting  ships,  if  the  sugar  had  been 
taken  out  of  the  lighters  at  the  refinery. 

The  after  part  of  the  Berwind  was  all  in  one  hold,  entered  by  two  hatches, 
3  and  4.  The  ship's  theory  of  the  damage  is  that  the  port  side  of  the  after 
hold  had  been  filled  up  to  66  Inches  in  depth  with  salt  water,  and  that  this 
had  got  in  because  the  assistant  engineer,  Hall,  who  could  not  be  found  at 
the  time  of  the  trial,  had  left  open  a  valve  which  led  into  the  bilges  from  the 
plunger  pump.  This  plunger  pump  is  connected  with  the  ship's  engines,  and 
is  always  working  while  the  engine  is  working.  A  pipe  leads  from  the  con- 
denser to  the  pump,  and  another  pipe  from  the  pump  to  the  bilges,  through 
the  manifold.  The  deposition  of  the  Berwlnd's  engineer  is  much  too  vague, 
even  when  coupled  with  his  chart,  to  show  exactly  what  was  the  action  of 
the  plunger  pump  upon  the  bilges,  but  greater  specification  is  quite  un- 
necessary for  a  decision  of  the  case.  Enough  appears  to  show  that  the  salt 
water  inlet  from  the  condenser  was  below  the  water  line  wh&a  the  ship  was 
loaded,  and  that,  if  the  pump  stopped,  as  it  did  when  the  engine  stopped,  a 
direct  connection  between  the  sea  and  the  bilge  was  established,  unless  the 
valves  were  closed.  The  only  witness  for  the  respondent  was  the  engineer, 
who  said  that  he  came  down  on  the  26th,  found  water  in  the  hold,  and  saw 
the,  damaged  sugar.  3e  found  only  enough  water  Just  to  cover  the  ceiling 
board,  but  there  was  a  mark  on  the  bulkhead  showing  that  there  had  been 
56  Inches  in  that  part  of  the  hold.  When  he  examined  the  ship,  all  the 
valves  were,  however,  turned  off,  and  on  asking  Uall,  the  engines,  he  said 

4=>For  other  cases  eee  fame  topic  ft  KET-NUU BUR  In  all  Kajr-Nuobared  QlgaaU  &  InduM 
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be  had  tamed  them  off  when  the  engine  stopped,  which  was  on  the  28d.  The 
ship's  theory  Is  that,  as  there  is  no  other  wa;  In  which  the  water  could  have 
entered,  It  must  have  been  as  mentioned.  The  engineer  swears  that  after 
the  hold  had  been  pumped  dry  no  further  water  came  In,  showing  that  the 
seams,  the  bilges,  and  the  tank  tops  were  tl^t. 

The  steamer's  log  lAows  that  she  docked  at  8  a.  m.  on  June  23d,  and  on 
the  morning  of  June  24th  began  to  discharge  sugar.  The  next  entry,  on  page 
17  of  the  log,  at  present  seems  to  read,  "Wednesday,  June  24,"  but  it  was 
originally  written,  "Thursday,  June  26,"  and  Is  the  log  for  that  day.  The 
soundings  for  the  21th  in  the  after  hatch  on  the  starboard  side  show  that 
there  were  only  3  inches,  and  on  the  port  side  no  water,  and  that  on  the 
2Sth  In  the  after  hatch  on  the  starboard  side  there  were  6  Inches  of  water, 
,ind  on  the  port  side  5  inches. 

T.  Catesby  Jones,  of  New  York  City,  for  libelant 
Ray  R.  Allen,  of  New  York  City,  for  respondent 

LEARNED  HAND, .  District  Judge  (after  stating  the  facts  as 
above).  [1]  The  first  and  most  important  point  is  whether  or  not  the 
■:hip  is  relieved  under  the  Harter  Act,  The  case  falls  either  under 
The  Wildcroft,  201  U.  S.  378,  26  Sup.  Ct  467,  50  L.  Ed.  794.  or  The 
Folmina,  212  U.  S.  354.  29  Sup,  Ct  363,  53  L.  Ed.  546,  15  Ann.  Cas. 
748.  and  depends  upon  whether  the  ship  has  discharged  the  burden 
of  proof  that  the  damage  did  not  arise  because  of  her  unseaworthi- 
ness. The  facts  in  The  Wildcroft,  supra,  were  very  like  those  in  the 
case  at  bar,  and  the  vessel  was  exonerated.  She  came  into  her  dock 
at  Philadelphia,  and  her  cargo,  which  happened  to  be  of  sugar,  as  in 
this  case,  was  damaged  by  fresh  water,  but  in  that  case  it  was  shown 
that  the  seacock  for  filling  the  engine  room  tank  was  open  at  10  o'clock 
in  the  morning  and  was  kept  open  for  3  hours,  and  that  directly  after 
the  closing  of  the  seacock  water  to  a  considerable  depth  was  reported 
in  holds  3  and  4. 

There  are  several  reasons  in  the  case  at  bar  for  refusing  to  accept 
the  explanation  offered  by  the  ship.  In  the  first  place,  no  one  found 
any  of  the  necessary  valves  open.  When  Weston  looked  at  them,  they 
had  been  closed,  and  when  he  questioned  Hall,  Hall  said  that  he  had 
not  left  them  open.  In  the  second  place,  we  have  the  soundings  on 
the  24th  and  25th.  The  log  shows  that  the  ship  made  fast  alongside 
of  Pier  35  of  the  Atlantic  Basin  at  8  a.  m.  on  the  23d,  and  presuma- 
bly the  engines  were  stopped  at  once.  On  the  morning  of  the  24th  the 
port  side  of  the  after  hatch  showed  no  water  whatever,  and  at  7 
o'clock  on  the  morning  of  the  25th  only  5  inches  had  gathered.  It 
is  quite  true  that  the  entry  for  the  25th  shows  changes ;  but  on-  scru- 
tiny it  is  quite  apparent  that  the  second  entry,  marked,  "Wednesday, 
the  24th,"  was  a  mistake,  and  was  intended  to  cover  the  25th.  The 
contents  of  the  two  entries  shows  that  they  were  consecutive,  and  that 
the  ship  b^^  discharging  her  sugar  on  the  morning  of  the  24th  and 
finished  on  the  afternoon  of  the  next  day.  It  is  riot  necessary  to  go 
over  all  the  entries  of  that  day,  but  an  inspection  will  certainly  show 
that  I  am  right  If  the  ship's  story  is  true,  the  bilges  began  filling 
through  the  pipe  on  the  morning  of  the  23d  and  if  56  inches  of  water 
at  any  time  had  gathered  in  the  port  bilge  of  the  after  hatch,  it  would 
have  shown  by  the  soundings  on  the  24th,  and  by  7  a.  m.  on  the  25th. 
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It  is  true  that  there  is  force  in  the  explanation  offered,  as  the  single 
adequate  suggestion,  but  since  it  breaks  down  it  will  not  serve.  The 
shipper  need  not  show  how  the  damage  occurred;  that  is  the  ship's 
duty,  and  mere  damage  by  seawater  will  not  alone  serve  to  exonerate 
the  ship,  even  if  it  remains  totally  unexplained,  the  Folmina,  supra. 
I  conclude,  therefore,  that  the  ship  has  failed  to  show  adequately  any 
cause  for  the  entrance  of  the  seawater,  which  is  equivalent  to  saying 
that  she  has  not  shown  seaworthiness. 

[2]  The  remaining  questions  arise  under  the  exception  of  the  sev- 
enth article  of  the  bill  of  lading,  which  provides,  first,  that  notice  of 
any  claim  must  be  given  before  the  goods  are  removed  from  the  ship's 
dock,  and  that  the  claim  with  full  particulars  must  be  given  within 
5  days.  Immediate  notice  of  the  claim  was  certainly  given  by  Labonte 
to  Maloney,  who  was  present  in  court,  and  who  did  not  deny  the  con- 
versation. At  that  time  the  sugar  lay  alongside  the  ship  in  lighters; 
at  least  it  was  not  shown  to  have  been  removed  from  the  ship's  side, 
which  for  this  purpose  is  the  equivalent  of  the  dock.  Maloney,  who 
was  in  charge,  certainly  accepted  the  notice  when  it  was  given,  and 
if  the  lighters  were  not  alongside  he  waived  the  irregularity  by  telling 
the  libelant  to  send  in  its  claim. 

[3]  The  more  difficult  question  is  the  excuse  for  failure  to  give  the 
claim  with  particulars  within  5  days.  Such  provisions  are  legal.  The 
Queen  of  the  Pacific,  180  U.  S.  49,  21  Sup.  Ct.  278,  45  L.  Ed.  419 ; 
The  Persona,  185  Fed.  396,  107  C.  C.  A.  416;  The  Westminster,  127 
Fed.  680,  62  C.  C.  A.  406.  However,  it  has  always  been  recognized 
that  they  should  receive  a  reasonable  interpretation.  It  was  impossi- 
ble to  have  landed  the  whole  cargo  at  some  other  pier,  to  have  carried 
it  to  the  refinery,  and  to  have  put  it  all  through  the  polarization  test 
within  5  days,  and  therefore  the  clause  could  not  be  literally  fulfilled. 
Under  such  circumstances  it  must  be  given  as  reasonable  and  as  near 
an  application  as  the  facts  warrant.  The  libelant  was,  of  course,  bound 
to  minimize*  its  damages,  and  if  it  had  landed  the  whole  cargo,  as  it 
would  have  had  to  do,  to  obtain  the  particulars,  it  must  have  disre- 
garded that  duty.  Certainly,  when  literal  compliance  was  impossible, 
the  true  test  must  be  such  speed  as  was  consistent  with  its  other  duty 
to  the  ship.  The  evidence  shows  that  it  acted  as  speedily  as  it  could, 
having  due  regard  to  economy  in  the  handling  of  the  cargo  at  that  time 
and  place.  That  was  the  only  compliance  possible,  unless  the  clause 
is  to  be  taken  to  constrain  the  shipper  to  an  impossibility. 

"The  libelant  may  take  its  decree,  and  the  cross-libel  will  be  dis- 
missed. 
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In  le  EAGLB  lOE  A  COAX.  CO.,  Inc. 

(District  Court,  E.  b.  PHmsylTanla.    March  81,  1917.) 

No.  5856. 

L  Barkbuftct  «=s>34S— Patiixrt  ov  CI'A™— Waoks— Pbesxsent  of  Cokfoba- 

TIOS. 

Bankr.  Act  July  1,  18S8,  e.  511,  §  64,  30  Stat.  563,  as  amended  by  Act 
June  15,  1906,  c.  3333,  34  Stat.  267  (Comp.  gt.  1913,  §  0648),  giving  a  pref- 
erence to  wages  due  workmen,  clerks,  etc.,  does  not  give  a  preference  to 
the  claim  of  the  president  of  a  bankrupt  ice  company  for  the  amount  due 
him  under  a  resolution  fixing  hia  salary  as  president,  to  cover  all  services 
rendered  by  him  in  connection  with  the  company,  though  he  also  rendered 
services  as  clerk  and  as  driver  of  one  of  the  company's  wagons,  and 
though  be  would  have  been  entitled  to  preference  if  the  compensation  had 
been  fixed  tor  his  serrlces  as  driver  and  clerk,  and  hia  services  as  presi- 
dent were  to  be  r^idered  as  incidental  thereta 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  636.] 

2.  Bahkbuftct  €=s>140(1) — Kiohts  to  Pbopektt — 'IiAW  Oovxbniito. 

In  proceedings  to  reclaim  property  fron)  the  trustee  in  bankruptcy  the 
question  whether  the  contract  under  which  the  bankrupt  held  the  prop- 
erty was  a  ballnftnt  for  hire,  or  a  sale,  conditional  or  absolute,  must  be 
determiued  by  the  law  of  the  state  in  which  it  was  made. 

[Ed.  Note.— B\)r  other  cases,  see  Bankruptcy,  Cent  Dig.  H  198, 199.J 

In  Bankruptcy.  In  the  matter  of  the  Eagle  Ice  &  Coal  Company, 
Incorporated,  bankrupt.  Petitions  by  Lawrence  A.  Lacey  and  others 
for  the  review  of  certain  orders  of  the  referee  denying  claims  of  the 
petitioners  to  preference  and  for  reclamation  of  property.  Orders  of 
the  referee  approved  and  confirmed. 

Edward  A.  Kelly,  of  Philadelphia,  Pa.,  for  petitioner  Karper. 
Lawrence  C.  Hickman,  of  Philadelphia,  Pa.,  for  petitioners  Lacey 
and  Gemer. 
B)rron,  Longbottom  &  Pape,  of  Philadelphia,  Pa.,  for  trustee. 

BRADFORD,  -District  Judge  (specially  presiding).  Lawrence  A. 
Lacey,  David  F.  Gemer  and  Norman  E.  Karper  are  petitioners  for  the 
review  of  certain  orders  of  the  referee  In  the  matter  of  the  Eagle  Ice 
&  Coal  Co.,  Inc.,  bankrupt.  Lacey  and  Gemer  filed  claims  for  $75 
and  $45,  respectively,  for  wages  alleged  to  be  preferred.  Karper  in- 
stituted a  reclamation  proceeding  to  recover  from  the  trustee  in  bank- 
ruptcy a  dump  wagon  alleged  to  have  been  leased  to  the  bankrupt.  The 
referee  held  that  on  the  facts  shown  Lacey  and  Gemer  were  not  en- 
titled to  claim  as  preferred  creditors,  and  Karper  was  not  entitled  to 
recover  the  wagon.  The  petitions  of  review  now  before  this  court 
have  as  their  subject  the  orders  of  the  referee  based  upon  his  above 
findings.  In  the  referee's  certificate  touching  the  claim  made  by  Lacey 
it  is  stated : 

"The  claimant  filed  before  me  a  claim  for  wages  alleged  to  t>e  preferred,  in 
the  amonnt  of  |75.  It  appeared  from  an  examlnatfon  of  the  claimant  that 
he  was  president  of  the  corporation  bankrupt,  and  by  resolution  of  the  Board 
of  Directors,  be  was  to  receive  $16  a  week  as  president  His  work  as  presi- 
dent was  nominal,  but  he  acted  as  driver  of  one  of  the  company's  ice  wagons. 

«=>For  other  cum  tee  tame  topic  A  KEY-NUVBER  In  an  K«T-Numbered  Dlgwta  a  Indaxw 
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It  appeared  further  that  he  was  one  of  five  Incorporators  who  as  cmmeis,  un- 
der a  former  corporation,  of  the  ice  wagons  of  Eagle  Ice  &  Coal  Company  had 
transferred  their  stock  to  this  company  for  a  prc^wrtionate  dlTl8l<m  of  tlie 
stock  of  the  bankrupt  company." 

[1]  Section  64  of  the  bankruptcy  act  as  amended  provides  a  cer- 
tain grade  of  priority  of  payment  ;for  "wages  due  workmen,  clerks, 
traveling  or  city  salesmen,  or  servants  which  have  been  earned  within 
three  months  before  the  date  of  the  commencement  of  proceedings, 
not  to  exceed  three  hundred  dollars  to  each  claimant."  It  appears  that 
the  only  employment  of  Lacey  for  compensation  by  the  bankrupt  was 
as  its  president.  A  resolution  was  passed  by  the  board  of  directors 
October  11,  1915,  as  follows: 

"On  motion  duly  sec(»ded  and  carried,  the  weekly  salaries  of  the  presi- 
dent, vice  president,  secretary  and  treasurer,  were  fixed  at  $15  each,  to  cover 
and  include  all  services  rendered  by  them  in  connection  with  the  company." 

It 'appears  in  the  proceedings  before  the  referee,  certified  to  this 
court,  that  the  "referee  enters  of  record"  that  Lacey  "makes  claim 
by  virtue"  of  the  above  resolution.  He  was  not  contracted  with  in 
any  other  capacity.  The  salary  he  was  to  receive  was  his  salary  as 
president.  The  bankrupt  did  not  employ  him  as  clerk,  driver,  or  oth- 
erwise than  as  president,  and  it  was  expressly  stipulated  as  above  ap- 
pears that  the  salary  was  to  cover  and  include  all  services  rendered  in 
connection  with  the  bankrupt.  It  is  clear  on  the  authorities  that  the 
president  of  a  corporation  as  such  is  not  entitled  to  wages  as  a  pre- 
ferred claim  under  the  bankruptcy  act.  Lacey  claims  he  was  entitled 
to  $15  a  week  for  his  work  as  clerk,  driver,  or  in  some  other  capacity. 
But,  as  before  stated,  he  was  not  employed  in  any  capacity  but  that 
of  president,  and  he  seeks  to  be  allowed  as  a  preferred  claim  the  pre- 
cise amount  fixed  in  the  resolution  as  the  president's  salary.  Ap- 
parently he  seeks  at^one  and  the  same  time  to  stand  upon  and  also  to 
repudiate  the  resolution  fixing  his  remuneration  at  $15  a  week.  .  He 
has  made  no  effort  to  establish  before  the  referee  what  his  work  as 
clerk  or  driver,  or  in  some  other  capacity,  was  worth ;  but  claims  the 
amount  fixed  as  his  salary.  It  appears,  it  is  true,  that  he  did  not  ren- 
der much  service  as  president.  It  may  be  that  in  fixing  his  salary  at 
an  amount  in  excess  of  what  his  services  might  prove  to  be  wortfi  it 
was  with  the  idea  that  his  salary  would  be  sufficient  to  compensate 
him  for  any  services  he  might  render  "in  connection  with  the  com- 
pany." He  was  president  and  a  stockholder,  and  it  cannot  be  as- 
serted that  it  was  unreasonable  under  the  circumstances  that  he  should 
be  compelled  to  rely  exclusively  upon  his  salary  as  president.  Had  the 
company  desired,  it  could,  notwithstanding  the  fact  that  he  was  its 
president,  have  employed  him  as  a  workman,  clerk,  traveling  or  city 
salesman  or  servant,  and  in  such  case  he  would  have  been  entitled  to 
prove  against  the  bankrupt  estate  the  amount  of  his  salary  as  presi- 
dent as  a  general  creditor  and  the  amount  of  his  wages  as  a  preferred 
creditor.  So,  if  before  his  election  as  president  he  had  been  employed 
by  the  bankrupt  as  such  woikman,  clerk,  traveling  or  city  salesman, 
and  after  his  election  as  president  had  continued  to  fill  such  other 
position,  he  would  equally  have  been  entitled  to  prove  as  a  general 
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creditor  and  also  as  a  preferred  creditor.    As  was  said  in  the  case  of 
In  re  H.  O.  Roberts  Co.  (D.  C.)  193  Fed.  294: 

"The  fact  that  a  dalnumt  Is  a  director  or  officer  of  a  corporation  does  not 
disable  the  corporation  from  enfploying  him  as  a  clerk  also.  If  the  labor  per- 
formed by  him  is  so  performed  under  his  employment  as  clerk,  and  is  not  per- 
formed as  a  part  of  his  duties  as  an  officer,  then  he  is  entitled  to  priority  for 
his  wages  as  a  clerk." 

But  in  this  case  the  sole  employment  was  as  president 
The  order  of  the  referee  disallowing  Lacey's  claim  as  preferred  is 
approved  and  confirmed.     On  similar  grounds  the  order  disallowing 
Comer's  claim  as  preferred  is  also  approved  and  confirmed. 

[2]  The  question  involved  in  the  claim  made  by  Karper  is  whether 
a  certain  contract  between  the  bankrupt  and  him,  trading  as  the  Eagle 
Wagon  Works,  was  one  of  bailment  for  hire,  on  the  one  hand,  or  of 
sale,  conditional  or  absolute,  on  the  other.  It  is  a  Pennsylvania  con- 
tract and  must  be  interpreted  according  to  the  law  of  that  state.  The 
referee  held  that  under  the  Pennsylvania  decisicms  the  contract  was 
a  sale  and  not  a  bailment,  and  consequently  that  by  virtue  of  section 
47-a-<2)  of  the  bankraptqr  act,  as  amended  (Comp.  St.  1913,  §  9631), 
the  claim  made  by  Karper  for  the  wagon  could  not  prevail  jigainst  the 
trustee.  It  is  not  without  some  misgiving,  \aieeiy  due  to  the  fact  that 
the  case  of  Gehris-Herbine  Co.  (D.  C.)  188  Fed.  502,  on  which  some 
reliance  is  placed  by  the  referee,  differs  in  some  material  features  from 
that  before  this  court,  that  I  have  reached  the  conclusion  that  the. 
finding  and  order  of  the  referee  should  not  be  disturbed.  The  order 
made  touching  the  claim  made  by  Karper  is  therefore  approved  and 
confirmed. 


WALKER  T.  IOWA  CENT.  BY.  CO.  et  al. 

(District  Court,  S.  D,  Iowa,  Ottumwa  DItIsIod.    October  3, 1918.    On  Behearlntr, 

March  16,  1917.) 

No.  38. 

1.  Mabtbb  and  Servant  «=»256(1) — Injubies  to  Servant — Fkdebal  Euf^ot- 

taaf  loABTLiTY  Act. 

Under  Employers'  Liability  Act  April  22,  1008,  a  149,  35  Stat  65 
(Comp.  St.  1916,  U  8657-8665),  declaring  that  every  common  carrier  by 
railroad,  while  engaging  in  commerce  between  any  of  the  several  states, 
shaU  be  liable  In  damages  to  any  person  sufFering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce,  or,  in  case  of  the  death  of 
such  emidoy^,  to  his  or  her  personal  representatives,  for  such  injury  or 
death  resulting  in  whole  or  In  part  from  the  negligence  of  any  of  the 
(^cers,  agents,  or  employes  of  such  carrier,  or  by  reason  of  any  defect  or 
Insufficiency,  due  to  its  negligence,  in  its  appliances,  etc.,  a  petition,  to 
bring  the  cause  of  action  within  the  statute,  must  allege  that  the  carrier 
was  engaged  in  interstate  commerce  at  the  time  of  the  employe's  injury, 
and  that  the  employ^  was  also  so  engaged  at  such  Ume. 

[Ed.  Note. — FDr  other  cases,  see  Master  and  Servant  Cent  I>ig..S  809.] 

2.  Mabtkb  and  Sebvant  es>256(5) — Injubibb  to  Sebvant — Fedebal  Ei£Flot- 

EBs'  LiABiuTT  Act. 

Tbe  original  petition  of  a  railroad  employ^  alleged  that  the  defendant 
railroad  company  was  organized  under  the  laws  of  Illinois,  and  operated  a 
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railroad  In  and  througb  the  state  of  Iowa,  tbat  plaintiff  wan  In  the  em- 
ploy of  the  railroad  company  at  Its  station  as  day  operator,  assisting  In 
the  loading  and  unloading  of  outgoing  and  Incoming  baggage, '  that  de- 
fendant railroad  company  provided  for  such  use  a  baggage  truck,  and 
that  while  plaintiff  was  pushing  such  truck  in  the  performance  of  his 
duty  on  the  platform  to  handle  baggage  for  a  train  standing  on  the  west 
side  of  the  station,  another  train  approached  at  a  dangerous  speed  in. 
Tiolatlon  of  municipal  ordinance,  without  signaling  its  approach,  so 
that  plaintiff  was  struck ;  his  arm  being  crushed.  Defendants  admitted 
the  allegations  as  to  incorporation,  eta  Held,  that  the  complaint  did  not 
state  a  cause  of  action  under  the  federal  Employers'  Liability  .^ct,  there 
being  no  allegation  either  that  defendant  or  plaintiff  was  engaged  In 
interstate  commerce  at  the  time  of  such  Injury,  and  hence  plaintiff  could, 
not,  more  than  two  years  after  the  accrual  of  the  action,  file  an  amended 
complaint  stating  a  cause  of  action  under  the  act,  for  it  would  state  a  new- 
cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Master  and  Serrant,  Cent.  Dig.  g  815.] 

3.  CouKTS  ®=97(5)— Pbkcedence — Federai.  Courts. 

A  decision  of  the  federal  Supreme  Court  construing  an  act  of  Congress 
Is  controlling,  not  only  upon  the  federal  courts,  but  upon  the  state  courts 
as  welL 
[Ed.  Note.— For  other  cases,  see  Courts,  Oeat.  Dig.  f  S32.} 

At  Law.  Action  by  Allen  H.  Walker  against  the  Iowa  Central  Rail- 
way Company  and  others.  On  demurrer  to  the  amended  petition. 
Demurrer  sustained. 

See,  also,  203  Fed.  685,  121  C.  C.  A.  579;  231  U.  S.  746,  34  Sup. 
Ct.  319,  58  L.  Ed.  464. 

The  action  was  originally  commenced  in  the  state  court  August  30,  1909,  and 
later  removed  by  the  railway  company  to  the  TTnltcd  States  Circuit  Court  for 
this  district.  The  action  is  to  recover  Jointly  from  the  defendant  railway 
company,  and  Clarence  Helm  and  J.  W.  Schreve,  engineer  and  conductor,  re- 
spectively, of  one  of  its  trains,  damages  for  a  personal  injury  alleged  to  have 
been  suffered  by  the  plaintiff  and  caused  by  the  railway  company  and  its  ^id 
engineer  and  conductor,  while  plaintiff  was  moving  a  baggage  truck  along 
the  platform  of  the  depot  at  New  Sharon,  a  station  on  the  line  of  the  railway 
company  in  Iowa.  The  injury  occAirred  December  8,  190S ;  Oie  plaintiff  being 
then  employed  by  the  railway  company  as  telegraph  operator  at  New  Sharon. 

The  cause  was  removed  September  29,  1909,  by  the  railway  company  to  the 
Circuit  Court,  upon  the  alleged  ground  of  a  separable  controversj-  between 
the  railway  company  and  the  plaintiff,  and  the  diversity  of  citizenship  be- 
tween them,  the  plaintiff  being  a  citizen  of  Iowa  and  the  railway  company  an 
Illinois  corporation,  and  was  tried  in  that  court  liefore  the  late  Judge  Mc- 
Pherson  and  a  Jnry,  resulting  in  a  verdict  and  Judgment  for  the  plaintiff 
against  all  defendants  in  May,  1912.  The  cause  was  then  taken  by  the  rail- 
way company  upon  writ  of  error  to  the  Circuit  Court  of  Appeals  for  this  cir- 
cuit, where  the  Judgment  was  reversed  for  an  error  In  the  instructions,  Feb- 
ruary 26,  1913.  203  Fed.  685,  121  O.  C.  A.  579.  Reference  is  made  to  that 
report  for  a  full  statement  of  the  case.  The  plaintiff  filed  a  petition  for  re- 
hearing in  the  Court  of  Appeals,  in  which  for  the  first  time,  It  is  said  in  arpru- 
ment,  the  question  was  raised  that  the  cause  of  action  arose  under  the  Em- 
ployera'  Liability  Act  of  Congress  approved  April  22,  1908  (35  Stat.  65),  which 
petition  was  overruled  May  15,  1913.  A  petition  for  certiorari  was  then  pre- 
sented by  the  plaintiff  to  the  Supretne  Court  of  the  United  States,  which  wns 
denied  October  20,  1913.  231  U.  S.  746,  34  Sup.  Ct.  319,  58  L.  Ed.  464.  The 
mandate  from  the  Court  of  Appeals  was  then  returned  to  and  filed  in  this 
court  October  25,  1913 :  the  cause  coming  to  this  court  upon  the  abolition  of 
the  United  States  Circuit  Court. 

4a»For  oUi«r  cues  sm  swne  topic  &  KET-NUUBER  In  all  Ker-Namb«r«d  Dlcwta  k  ladezaa 
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Korember  27,  1914,  the  plaintiff,  with  leave  of  court,  filed  in  this  court  an 
amendment  to  the  original  petition,  in  which  for  the  first  time  he  sousfat  to' 
recover  from  the  railway  company  upon  the  alleged  ground  that  bis  cause  of 
action  arose  under  the  Employers'  Liability  Act  of  Congress,  to  which  amend- 
ment the  d^endant,  on  December  24,  1014,  filed  this  demurrer,  upon  the 
ground  that  the  cause  of  action  set  forth  in  said  amended  petition  was  barred 
both  by  the  two-year  limitation  of  the  Employers'  Liability  Act  and  the  stat- 
ute of  limitations  of  the  state  of  Iowa. 

McNett  &  McNett,  of  Ottumwa,  Iowa,  for  the  demurrer. 
S.  V.  Re}molds  and  John  N.  McCoy,  both  of  Oskaloosa,  Iowa,  op- 
posed. 

REED,  District  Judge  (after  stating  the  facts  as  above).  [1]  The 
Supreme  Court  of  the  United  States  has  repeatedly  stated  and  held 
what  is  necessary  for  an  employe  or  his  personal  representatives  to 
all^e  and  prove  to  warrant  a  recovery  under  the  Employers'  Liability 
Act  of  Congress  for  an  injury  suffered  by  the  employe  while  in  the' 
service  of  the  carrier  in  such  commerce.  In  Illinois  Central  Railroad 
Co.  V.  Behrens,  233  U.  S.  473,  34?  Sup.  Ct  646,  58  L,.  Ed.  1051,  Ann. 
Cas.  1914C,  163,  Mr.  Justice  Van  Devanter,  speaking  for  the  court, 
said  of  this  question : 

"Passing  from  the  question  of  power  [to  enact  the  Employers'  Liability  Act] 
to  that  of  its  exeidse,  we  find  that  the  controlling  provision  in  the  act  of 
Ai«il  22,  1908,  reads  as  follows:  'Section  1.  That  every  common  carrier  by 
railroad  while  engaging  in  commerce  between  any  of  the  several  states 
•  ♦  •  shall  be  liable  in  damages  to  any.  person  suffering  injury  while  lie  is 
employed  by  such  carrier  in  snch  commerce,  or,  in  case  of  the  death  of  such 
employe,  to  his  or  her  personal  representative,  •  •  •  for  guch  injury  or 
death  resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the  officers, 
agents,  or  employes  of  such  carrier,  or  by  reason  of  any  defect  or  insufficiency, 
due  to  its  negligence,  in  its  cars,  engines,  appliances,  machinery,  trad^  road- 
bed.' ♦  •  ♦  Giving  to  the  words  8,ufferlng  injury  while  he  is  employed  by 
such  carrier  in  such  commerce,  their  natural  meaning,  as  we  think  must  be 
done.  It  is  clear  that  Congress  intended  to  confine  its  acti<»>  to  injuries  occur- 
ring when  the  particular  service  in  which  the  employe  is  engaged  is  a  part  of 
Interstate  commerce.  •  •  •  There  can  be  no  doubt  that  a  right  of  recov- 
ery thereunder  arises  only  where  the  Injury  Is  suffered  while  the  carrier  is 
engaged  in  Interstate  commerce  and  while  the  employe  is  employed  by  the 
carrier  in  such  commerce.'  •  •  •  The  true  test  always  is:  Is  the  work 
in  question  a  part  of  the  Interstate  commerce  in  which  the  carrier  is  on- 
gaged?"' 

And  see  C,  B.  &  Q.  R.  Co.  v.  Harrington,  241  U.  S.  177,  36  Sup.  Ct.  • 
517,  60  L.  Ed.  941. 

Two  essential  facts,  therefore,  are  necessary  for  such  a  recovery: 
(1)  TTie  carrier,  at  the  time  of  the  injury,  must  be  engjiged  in  inter- 
state commerce;  and  (2)  the  employe  at  tiie  time  of  his  injury  must 
also  be  employed  by  the  carrier  in  such  commerce.  Both  the  carrier 
and  the  employe  must  therefore,  at  the  time  of  the  injury  of  the  latter, 
be  engaged  in  such  commerce,  and  it  must  be  distinctly  so  alleged  in 
the  petition  or  complaint  Inasmuch  as  the  carrier  may  be  engaged  in 
both  interstate  and  intrastate  commerce  at  the  same  time,  there  is  diffi- 
culty in  many  cases  in  determining  in  advance  of  the  trial  that  the  car- 
rier and  the  employe,  at  the  time  the  latter  suffers  an  injury,  are  each 
engaged  in  what  is  termed  "interstate  commerce  by  railroad,"  and 
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-much  liberality  is  very  properly  exercised  in  the  granting  of  amend- 
ments to  pleadings  to  state  the  facts ;  but  this  must  not  be  permitted 
to  an  extent  that  will  defeat  the  substantial  rights  of  either  party. 

[21  The  cause  of  action  as  alleged  in  the  original  petition,  upon 
which  the  cause  was  tried  in  the  Circuit  Court,  is  in  two  counts,  and 
will  be  best  understood  by  stating  the  substantial  allegations  thereof. 
Count  1,  omitting  the  formal  parts  and  repetitions,  alleges  in  sub- 
stance : 

That  the  defendant  Iowa  Oentral  Railway  Company  Is  a  railway  corpora- 
tion organized  under  the  laws  of  Illlnola,  and  oijerates  a  line  of  railway  In 
and  through  the  state  of  Iowa,  entering  the  state  at  a  point  on  the  Mississippi 
river  near  OakrlUe,  thence  mnnlng  through  several  connties,  Indnding  the 
coiantles  of  Mahaska  and  Poweshiek,  and  leaving  the  stale  at  Its  northern 
bonndary  near  the  dty  of  Northwood,  Iowa;  that  defendants  Helm  and 
Schrere  were  at  the  times  hereinafter  mentioned  employte  of  the  railway  com- 
pany as  engineer  and  conductor,  respectively,  in  charge  and  oontnA  of  one  of 
■  its  trains  causing  the  injuries  hereinafter  referred  to ;  that  about  the  8th  day 
of  December,  190S,  this  plaintiff  was  in  the  employ  of  the  defendant  railway 
company  at  its  station  in  New  Sharon,  Mahaska  county,  Iowa,  as  day  operator; 
that  it  was  plalntlflTs  doty  as  a  part  of  %aid  employment  to  assist  in  the  load- 
ing and  unloading  of  outgoing  and  incoming  baggage ;  that  the  defendant  rail- 
way company  proTlded  for  such  use  a  vehicle  commonly  called  a  baggage 
truck ;  that  the  d^pot  at  New  Sharon  is  located  within  the  city  limits  of  said 
city,  and  extends  northward  to  a  public  thoroughfare  wbldi  crosses  the  tracks 
of  the  defotdant  company;  that  the  depot  platform  is  nearly  opon  a  level 
with  the  railroad  tracks,  and  within  about  a  foot  of  the  rails  thereof;  that 
said  depot  Is  a  public  place,  where  people  are  invited  to  come,  and  where  a 
great  amount  of  business  is  transacted,  and  many  passengers  takoi  care  of, 
and  is  a  much-frequented  place;  liiat  for  about  a  mile  to  the  north  of  said 
depot  the  track  of  the  railway  is  practically  stral^t  and  the  view  unobstruct- 
ed ;  that  on  the  date  above  mentioned  one  of  the  company's  engines  and  train 
of  cars  were  standing  immediately  west  of  the  depot  on  what  is  known  as  the 
"Newton  Branch" ;  that  said  engine  was  onittlng  steam  and  causing  much 
noise ;  that  there  had  been  heavy  snowfalls  prior  to  December  8,  1906,  accom- 
panied with  thaws  and  freezing,  and  the  railway  company  negligently  and 
carelessly  permitted  the  snow  and  ice  to  accumulate  upon  the  platform.  Un- 
der these  conditions  the  plaintiff  in  pursuance  of  his  duties  took  the  t>aggage 
truck  (before  mentioned)  from  a  point  on  the  platform  at  Qie  north  end  of 
the  depot  and  was  pushing  the  same  south  through  the  snow  and  ice  along 
the  platform  on  the  east  side  of  the  depot,  in  order  to  pr<q>erly  handle  the  bag- 
gage for  the  Newton  train,  standing  on  the  west  side  of  the  d^pot ;  that  while 
in  the  act  of  so  doing,  in  the  strict  performance  of  his  duties,  and  in  the  exer- 
cise of  due  care,  one  of  the  company's  engines  and  trains  in  charge  of  defend- 
ants Helm  and  Sclireve  approached  said  station  from  the  north  at  a  high  and 
dangerous  rate  of  speed  in  violation  of  an  ordinance  of  the  town  of  New 
Sharon,  without  blowing  the  whistle,  ringing  the  bell,  or  in  any  manner  ^>- 
prislng  the  plaintiff  or  the  people  at  the  station  of  its  approadi,  and  while 
the  defendant  company  and  its  codefendants  were  In  a  position  to  see  the 
people,  and  it  was  their  duty  to  see  and  look  out  for  persons  in  or  near  the 
track  while  passing  through  the  stations,  and,  so  seeing  and  so  knowing,  the 
defendants  negligently  and  carelessly,  and  without  any  regard  to  plalntiCTs 
rights,  ran  said  engine  into  the  plaintiff,  knocking  him  down,  from  which  he 
received  permanent,  dangerous,  and  serious  Injuries,  crushing,  bruising,  and 
mangling  the  plaintiff's  left  arm  to  such  an  extent  that  amputation  thereof 
was  necessary  to  save  his  life;  that  by  reason  of  the  foregoing  the  plaintiff 
demands  Judgment  against  defendants  in  the  sum  of  twenty  thousand  dollars. 

Cotmt  2  is  in  all  essentials  the  same  as  count  one. 
The  defendants  separately  aqswered  both  counts  of  tile  petition, 
admitting  that  the  railway  company  is  a  corporation  organized  under 
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die  law  of  Illinois,  and  maintains  and  operates  a  railway  line  in  and 
through  the  state  of  Iowa,  as  alleged ;  that  at  the  time  alleged  the  de- 
fendants Helm  and  Schreve  were  employes  of  the  defendant  compa- 
ny as  engineer  and  conductor  respectively;  that  about  December  8, 
1908,  the  plaintiff  was  in  the  employ  of  the  railway  company  as  day 
(telegraph)  operator  at  its  station  at  New  Sharon — and  deny  all  other 
allegations  of  the  petition  not  expressly  admitted,  and  further  allege 
that  plaintiff  was  guilty  of  contributory  negligence  which  approximate- 
ly caused  such  injury;  and  the  railway  company  further  avers  that 
plaintiff  upon  entering  its  employ  assumed  the  risks  ordinarily  incident 
to  his  employment,  and  that  his  injury  was  the  result  of  a  risk  so  as- 
sumed. 

The  "Newton  branch,"  referred  to  in  the  petition,  is  understood  to 
be  a  branch  line  running  from  New  Sharon,  or  perhaps  Oskaloosa,  sta- 
tions on  the  main  line  of  the  defendant  company  in  Iowa,  to  New 
Sharon,  and  thence  in  a  northwesterly  direction  to  Newton,  a  point  on 
the  Rock  Island  road  in  Jasper  county,  Iowa,  and  though  it  is  probable 
that  this  branch  line  may  have  been  used  by  the  defendant  company  in 
carrying  interstate  commerce,  it  is  not  so  alleged,  nor  is  the  destination 
of  the  baggage  which  plaintiff  was  preparing  to  move  when  he  was  in- 
jured, alleged. 

Aside  from  the  foregoing  allegations  of  the  petition,  and  the  admis- 
sion of  the  railway  company  in  its  answer,  there  is  no  direct  allegation 
that  either  the  railway  company  or  the  plaintiff  was  engaged  in  inter- 
state commerce  at  the  time  of  the  latter's  injury,  and  it  caimot  be  fair- 
ly said  that  the  facts  alleged  show  a  cause  of  action  under  the  federal 
Employers'  Liability  Act.  If,  however,  the  amended  petition  under 
consideration  had  been  presented  during  the  pendency  of  the  action  in 
the  Circuit  Court  and  before  its  determination  in  that  court,  it  might 
very  properly  have  been  permitted  to  stand,  and,  if  sustained  by  suffi- 
cient proof,  would  undoubtedly  have  supported  a  judgment  under  the 
act  of  Congress.  But  the  case  was  not  tried  upon  that  theory,  and 
counsel  for  plaintiff  do  not  maintain  in  argument  that  the  original  peti- 
tion shows  that  either  the  railway  company  or  the  plaintiff  at  the  time 
of  his  injury  was  engaged  in  such  commerce,  but  maintain  the  right 
notwithstanding  to  file  the  amended  petition  after  Uie  case  had  been 
finally  determined  by  the  Court  of  Appeals,  so  as  to  state  a  cause  of 
action  arising  under  the  federal  Employers'  Liability  Act,  and  base  the 
right  to  do  so  upon  M.,  K.  &  T.  Co.  v.  Wulf,  226  U.  S.  570,  33  Sup. 
Ct  135,  57  L.  Ed.  355,  Ann.  Cas.  1914B,  134,  decided  January  6,  1913, 
and  other  similar  .cases.  In  that  case  it  very  clearly  appears  that  Mrs. 
Wulf,  the  defendant  in  error,  alleged  in  her  original  petition  every 
essential  fact  to  show  a  cause  of  action  arising  under  the  Employers' 
Liability  Act  to  warrant  a  recovery  by  her  under  that  act  damages  for 
the  death  of  her  son,  save  only  the  capacity  in  which  she  brought  the 
action.  Upon  objection  of  the  railway  company  that  an  ainendment 
stating  her  right  to  maintain  the  action  was  too  late,  and  that  the  cause 
was  barred  before  it  was  filed,  the  Supreme  Court  said : 

"It  seems  to  us,  howeTer,  that,  aside  from  the  capacity  In  which  the  plaln- 
tiS  assumed  to  bring  her  action,  there  Is  no  substantial  difference  between  the 
original  and  amended  petitions.    In  the  former,  as  in  the  latter,  It  was 
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auffldently  averred  that  the  decased  came  to  his  death  through  Injuries  suf- 
fered while  he  was  employed  by  the  defendant  railroad  company  In  interstaca 
commerce ;  that  his  death  resulted  from  the  negligence  of  the  company"  • 

— ^while  it  was  also  so  engaged ;  and  it  is  held  that  an  amendment  to  a 
petition  showing  only  the  capacity  in  which  one  prosecutes  a  cause  of 
action,  without  in  any  way  modifying  or  enlarging  the  facts  upon 
which  it  was  originally  brought,  is  not  the  statement  of  a  new  cause  of 
action,  and  falls  clearly  within  section  954  of  the  Revised  Statutes  of 
the  United  States  (Comp.  St  1916,  §  1591).  This  accords  with  the 
rule  held  in  Cahill  v.  Railway  Co.,  137  Ibwa,  577,  115  N.  W.  216;  and 
Myers  v.  Railway  Co.,  152  Iowa,  330,  131  N.  W.  770,  and  other  cases. 

The  Wulf  Case  is  clearly  distinguishable  upon  its  facts  from  this. 
The  original  petition  there  stated  facts  which  dearly  alleged  a  cause  of 
action  under  the  Employers'  lyiability  Act  of  Congress,  and  the  amend- 
ment only  alleged  the  right  of  the  plaintiff,  as  administratrix  of  her 
deceased  son,  to  bring  the  action  under  that  act,  made  while  the  action 
was  pending  and  but  little  more  than  a  month  after  the  two-year  limi- 
tation of  the  Employers'  Liability  Act  had  expired.  In  the  present 
case  the  action  arose  December  8,  1908,  was  founded  upon  the  com- 
mon law  of  negligence,  for  an  injury  to  a  servant  by  the  negligence  of 
the  master ;  the  case  was  tried  and  judgment  rendered  in  the  Circuit 
Court  in  May,  1912;  the  final  decision  of  the  Court  of  Appeals  was 
May  15,  1913 ;  the  petition  for  certiorari  denied  by  the  Supreme  Court 
October  20,  1913 ;  the  mandate  from  the  Court  of  Appeals  filed  in  this 
court  October  25,  1913 ;  and  the  amendment  under  consideration  filed 
November  27,  1914,  sta:ting  for  the  first  time  a  cause  of  action  based 
upon  the  Liability  Act  of  Congress,  a  clear  departure  from  the  right 
of  recovery  alleged  in  the  original  petition,  to  a  right  of  recovery  under 
an  act  of  Congress,  and  filed  nearly  six  years  after  the  cause  of  action 
arose.  There  seems  to  be  no  escape  from  the  conclusion  that,  if  the 
two-year  limitation  prescribed  by  the  Employers'  Liability  Act,  in 
which  actions  to  recover  thereunder  must  be  brought,  has  any  force, 
the  cause  of  action  alleged  in  this  amendment  was  barred  when  the 
amendment  of  November  27,  1914,  was  filed,  and  cannot  be  main- 
tained. Railway  Co.  v.  Wyler,  158  U.  S.  285,  296,  IS  Sup.  Ct  877, 
39  L.  Ed.  983 ;  Garrett,  Administrator,  v.  L.  &  N.  Ry.  Co.,  235  U.  S. 
308.  35  Sup.  Ct  32,  59  L.  Ed.  242;  Atlantic  Coast  Line  Ry.  Co.  v. 
Burnette,  239  U.  S.  199,  36  Sup.  Ct.  75,  60  L.  Ed.  226;  Whalen  v.  Gor- 
don, 95  Fed.  305.  309,  37  C.  C.  A.  70;  Van  de  Haar  v.  Van  Domseler, 
56  Iowa,  671,  676,  10  N.  W.  227;  Box  v.  Railway  Co.,  107  Iowa,  660, 
78  N.  W.  694;  Lang  v,  Choctaw,  O.  &  G.  R.  Co.,  198  Fed.  38,  45,  117 
C.  C.  A.  146;  Galesburg  &  E.  Ry.  Co.  v.  Hart,  221  Fed.  7,  12,  136  C. 
C.  A.  533 ;  Bravis  v.  C,  M.  &  St  P.  Ry.  Co.,  217  Fed.  234, 237,  133  C. 
C.  A.  228. 

'in' Railway  Co.  v.  Wyler,  158  U.  S.  290,  15  Sup.  Ct.  879,  39  L.  Ed. 
983,  above,  Mr.  Justice  White  stated  the  rule  that  must  control  in  this 
case.    He  said : 

"The  legal  principles  by  which  this  question  must  be  solved  are  those  which 
belong  to  the  law  of  departure,  since  the  rules  which  govern  this  subject  afford 
the  true  criterion  by  which  to  determine  the  question  whether  there  is  a  new 
cause  of  action  in  case  of  an  amendment    In  many  of  the  states  which  have 
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adopted  the  code  system  great  latitude  has  been  allowed  In  regard  to  amend- 
ment ;  bnt  even  In  those  states  it  Is  held  that  the  question  of  what  constitutes  a 
departure  In  an  amended  pleading  is  nevertheless  to  be  determined  by  the, 
rules  of  common  law,  which  thus  furnish  the  test  for  ascertaining  whether  a 
given  amendment  presents  a  new  cause  of  action  even  although  it  be  permissi- 
ble to  advance  such  new  cause  [of  action]  by  way  of  an  amendment    •    •    •  •• 

In  Whalen  v.  Gordon,  95  Fed.  305,  308,  37  C.  C.  A.  70,  74,  Judge 
Sanborn,  speaking  upon  the  same  question,  said : 

"An  amendment  to  a  petition  which  sets  up  no  new  cause  of  action  or 
claim,  and  makes  no  new  demand,  but  simply  varies  or  expands  the  allega- 
tions In  support  of  the  cause  of  action  already  propounded,  relates  back  to  the 
commenoeinent  of  the  actlMi,  and  the  running  of  the  statute  against  the 
claim  so  pleaded  is  arrested  at  that  iwlnt  But  an  amendment  which  in- 
troduces a  new  or  dlfTerent  •  *  •  demand,  not  before  introduced  or 
made  in  the  pending  suit,  does  not  relate  back  to  the  beginning  of  the  action, 
BO  as  to  stop  the  running  of  the  statute,  but  ia  the  equivalent  of  a  fresh  suit 
upon  a  new  cause  of  action,  and  the  statute  continues  to  run  until  the  amend- 
ment is  filed." 

The  situation  of  the  plaintiff  here  is  apparently  much  like  that  of 
the  plaintiff  in  Garrett,  Administrator,  v.  L.  &  N.  Ry.  Co.,  235  U.  S. 
308,  35  Sup.  Ct.  32,  59  L.  Ed.  242,  above,  save  that  in  that  case  the 
plaintiff  was  given  opportunity  by  both  the  trial  court  and  the  Circuit 
Court  of  Appeals  to  so  amend  his  petition  as  to  show  his  right  to  re- 
cover under  the  Liability  Act  of  Congress,  but  declined  to  do  so,  and 
the  judgment  accordingly  went  against  him.  The  Supreme  Court 
denied  an  application  to  remand  the  case  that  such  amendments  might 
be  made,  saying : 

"The  request  is  now  made  that  In  view  of  all  the  circumstances — especially 
the  former  undetermined  meaning  of  the  statute — ^this  court  remand  the  cause 
for  a  new  trial  upon  the  declaration  being  so  amended  as  to  include  the 
essential  allegation.  But  we  do  not  think  such  action  would  be  proper.  The 
courts  below  committed  no  error  of  which  Just  complaint  can  be  made  here ; 
and  the  rights  of  the  defendant  must  be  given  effect,  notwithstanding  the 
unusual  difficulties  and  uncertainties  with  which  counsel  for  the  plaintiff 
found  himself  confronted." 

Counsel  for  plaintiff  urge  in  argument  that  the  question  involved 
upon  this  demurrer  is  one  solely  of  state  practice  and  procedure,  and 
cite  in  support  of  such  contention,  the  following  cases:  Basham'  v. 
Chicago  G.  W.  Ry.  Co.  (Iowa)  154  N.  W.  1019,  on  rehearing  157  N. 
W.  192;  Knight  v.  Railway  Co.,  160  Iowa,  160,  140  N.  W.  839; 
Collins  v.  People's  Power  Co.,  223  Fed.  47,  138  C.  C.  A,  411  (Court 
of  Appeals  this  Circuit) ;  and  some  others.  It  is  sufficient  to  say  of 
all  of  these  cases  that  they  involve  a  construction  of  the  statute  of 
limitations  of  the  state  of  Iowa  or  other  local  statutes  or  rules  of 
practice  in  that  state.  In  Knight  v.  Railway  Co.,  160  Iowa,  160,  140 
N.  W.  839,  the  cause  of  action  arose  under  a  statute  of  Illinois,  and 
the  question  involved  was  whether  or  not  the  action  was  commenced 
in  Iowa  within  the  time  required  by  the  statute  of  Illinois  to  recover 
damages  imder  the  Illinois  statute,  and  was  therefore  a  construction 
of  the  statute  of  Iowa  as  to  how  and  when  an  action  in  that  state  is 
to  be  commenced. 
241 F.— 20    . 
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The  cause  of  action  in  Collins  v.  People's  Power  Co.,  223  Fed.  47, 
138  C.  C.  A.  411,  also  arose  under  the  same  Illinois  statute  involved 
in  the  Knight  Case.  The  Court  of  Appeals,  this  Circuit,  simply  fol- 
lowed the  rule  in  the  Knight  Case,  upon  the  ground  that  the  construc- 
tion of  the  Iowa  statute  in  that  case  was  controlling  upon  the  fed- 
eral courts  in  Iowa.  In  the  Basham  Case  it  was  held  that  an  amend- 
ment which  defendant  challenged  as  stating  a  new  cause  of  action, 
if  necessary  at  all,  simply  enlarged  or  made  more  specific  the  allega- 
tions of  the  original  petition. 

[3]  Whatever  may  be  said  of  the  Knight  Case  and  other  Iowa  cases, 
they  have  no  controlling  effect  upon  the  federal  courts  in  Iowa,  or  else- 
where for  that  matter,  where  the  cause  of  action  is  based  upon  an 
act  of  Congress ;  for  the  opinion  of  the  Supreme  Court  of  the  United 
States  construing  the  Employers'  Liability  Act,  or  other  acts  of  Con- 
gress, is  controlling  not  only  upon  the  federal  courts,  but  the  state 
courts  as  well  upon  the  construction  and  interpretation  of  the  laws  of 
Congress.  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  507,  511, 
35  Sup.  Ct.  865,  867  (59  L.  Ed.  1433,  Ann.  Cas.  1916B,  252)  and  the 
cases  there  cited.  In  this  case  Mr.  J.ustice  Holmes,  speaking  for  the 
Supreme  Court  upon  this  question,  said : 

"There  can,  of  course,  be  no  doubt  of  the  general  principle  that  matters  re- 
spiecting  the  remedy — such  as  the  form  of  the  action,  sufficiency  of  the  plead- 
ings, rules  of  evidence,  and  the  statute  of  limitations — d^)erid  upon  the  law 
of  the  place  where  the  suit  Is  brought  McNlel  y.  Holbrook,  Vi  Pet.  84  [8  L. 
Kd.  1009].  Rut  matters  of  substance  and  procedure  must  not  be  confounded 
becauise  they  happen  to  have  the  same  name.  For  example,  the  time  within 
which  a  suit  is  to  be  brought  is  treated  as  pertaining  to  the  remedy.  But  this 
is  not  so  if,  by  the  statute  giving  the  cause  of  action,  the  lapse  of  time  not 
only  bars  the  remedi'  but  destroys  the  liability.  Phillips  v.  Grand  Trunk  Ry., 
236  U.  S.  662  [3.5  Sup.  Ct.  444,  59  L.  Ed.  774] ;  Boyd  v.  Clark  (C.  C.)  8  Fed. 
849 ;  Hallov?ell  v.  Harwick,  14  Mass.  188 ;  Cooler  v.  Lyons,  77  Tenn.  (9  Lea) 
597 ;  Newcomb  v.  The  Clermont  No,  2,  3  G.  Greene  (Iowa)  295.  In  that  class 
of  cases  the  law  of  the  Jurisdiction,  creating  the  cause  of  action  and  fixing  the 
time  within  which  it  must  be  asserted,  would  control,  even  where  the  suit 
was  brought  in  the  courts  of  a  state  which  gave  a  longer  period  within 
which  to  sue." 

The  demurrer  to  the  amended  petition  filed  November  27,  1914, 
should  be  and  is  sustained ;  and  it  is  so  ordered. 

On  Rehearing. 

The  plaintiff  has  filed  a  motion  to  set  aside  the  ruling  sustaining  the 
demurrer  to  the  amended  petition  of  Novenber  27,  1914,  and  to  over- 
rule said  demurrer. 

The  case  of  Seaboard  Air  Line  Railway  v.  Renn,  241  U.  S.  290,  36 
Sup.  Ct.  567,  60  L.  Ed.  1006,  is  cited  in  support  of  the  motion,  and  it 
is  said  in  plaintiff's  brief  "that  the  amended  petition  of  November  27, 
1914,  is  squarely  within  the  Renn  Case."  In  that  case  the  suit  was 
brought  in  a  state  court  of  North  Carolina ;  the  original  petition  was 
very  brief,  but  alleged  "that  the  defendant  was  operating  a  line  of  rail- 
road in  Virginia,  North  Carolina,  and  elsewhere,  that  the  plaintiff  was 
in  its  employ,  .that  when  he  was  injured  he  was  in  the  line  of  duty  and 
was  proceeding  to  get  aboard  one  of  the  defendant's  trains,  and  that 
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the  injury  was  sustained  at  Cochran,  Va.,  through  the  defendant's  neg- 
ligence, etc."  During  the  trial  the  defendant  sought  some  advantage 
because  the  complaint  did  not  sufficiently  allege  that  at  the  time  of  the 
injury  the  defendant  was  engaged  and  the  plaintiff  employed  by  it  in 
interstate  commerce,  and  the  trial  court  upon  motion  of  the  plaintiff 
permitted  the  petition  to  be  so  amended  as  to  state  specifically  that  the 
defendant  was  engaged  and  the  plaintiff  employed  by  it  in  such  com- 
merce, and  it  was  conceded  by  both  parties  that  what  was  alleged  in 
the  amendment  was  true  in  fact  and  conformed  to  the  proofs,  and  that 
point  was  thereafter  treated  as  settled.    The  Supreme  Court  said  : 

"Ot  course,  the  right  of  action  could  'not  arise  under  the  laws  ot  North 
Candlna,  when  the  causal  negligence  and  the  injury  occurred  In  Virginia ;  and 
the  abscmce  of  any  mentlcxi  of  the  laws  of  the  latter  state  was  at  least 
CDOsisteDt  with  their  Inapplicability.  •  •  •  In  these  drcumstances,  while 
the  question  is  not  free  from  difflculty,  we  cannot  say  that  the  court  erred  in 
treatli^  the  original  complaint  as  pointing,  although  Imperfectly,  to  a  cause 
of  action  under  the  law  of  Congress.  And,  this  being  so,  it  must  be  taken 
that  the  amendment  merely  expanded  or  amplifled  what  was  alleged  in  sup- 
port of  that  cause  of  action  and  related  back  to  the  commencement  of  the 
SDifete. 

The  facts  alleged  in  the  original  petition,  however,  show  inf erential- 
ly  at  least  that  the  railway  company  was  engaged  in  interstate  com- 
merce, and  that  the  plaintiff  was  injured  through  its  neglect  while  in 
the  line  of  his  duty  as  an  employe  in  such  commerce,  and  the  amend- 
ment which  the  trial  court  allowed  only  stated  more  in  detail  the  en- 
gagement of  the  defendant  and  the  employment  of  the  plaintiff  by  it  in 
such  commerce.  Fijrthennore  the  amendment  was  applied  for  and  al- 
lowed during  the  trials  and  before  the  verdict,  to  conform  the  plead- 
ings to  the  proofs.  In  the  present  case  it  may  be  admitted  that  the  pe- 
tition sufficiently  alleges  that  the  defendiant  railway  company  was  op- 
erating a  line  of  railroad  in  and  through  the  states  of  Illinois  and 
Iowa;  but  there  is  an  entire  absence  of  any. allegation  that  the  train 
on  the  branch  line  between  New  Sharon  and  Newton,  both  points  in 
Iowa,  was  a  train  running  from  points  in  Iowa  to  points  beyond  that 
state,  which  it  is  alleged  was  negligently  handled  by  defendant's  em- 
ployes; nor  is  there  a  word  to  indicate  tnat  the  plaintif|,was  employed 
in  operating  that  train,  or  any  other  train  of  the  defendant,  in  inter- 
state commerce,  or  that  the  baggage  he  was  handling  was  to  be  carried 
in  such  commerce.  Further  than  this  the  request  to  file  the  amendment 
of  November  27,  1914,  was  not  made;  and  the  same  was  not  filed  until 
more  than  a  year  after  the  case  was  finally  determined  in  the  Court  of 
Appeals,  and  a  petition  for  rehearing  in  that  court,  and  for  certiorari 
in  tiie  Supreme  Court  of  the  United  States,  had  each  been  denied,  and 
some  six  years  after  the  injury.  I  am  unable  to  believe  that  under 
those  circumstances  an  amendment  to  the  petition  filed  at  such  late  date 
can  save  the  cause  of  action  first  alleged  therein  from  the  bar  of  the 
statute  under  the  act  of  Congress  or  the  statute  of  the  state  of  Iowa. 

The  petition  or  motion  for  rehearing  must  be  and  is  denied.  It  is 
accordingly  so  ordered,  and  plaintiff  excepts. 
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EICHEL  et  al.  ▼.  MARGIN  et  aL 
(District  Ctourt.  S.  D.  New  lort    April  2,  19iaj 

1.  CoPTBiGHTS  «=>39— Extent  of  Monopolt — Plat. 

A  copyright  does  not  give  a  monopoly  In  any  incident  In  tta  play,  bat 
protects  only  the  arrangements  of  the  words,  and  permits  other  authors 
to  exploit  the  general  Ideas,  provided  they  do  not  substantially  cover 
the  form  In  which  they  have  been  developed,  since  the  object  of  copyright 
is  to  promote  science  and  the  useful  arts,  and  permitting  the  copyright 
to  withdraw  the.  ideas  or  conceptions  of  the  copyrighted  article  from  the 
stock  of  materials  to  be  used  by  other  authors  would  narrow  the  field  ol 
thought  open  for  deTel<H;>nient. 

[Ed.  Note. — Vme  other  cases,  see  Copyrights,  G^it.  Dig.  |  3d.] 

2.  COPYBIOHTS    €=»66 — iNFMNOiaiENT — ^INCIDENT  OF  PLOT. 

In  a  suit  to  restrain  the  infringement  of  the  copyright  of  a  dramatic 
play,  defendants*  play  held  not  to  copy  from  plaintiffs'  play  any  plot, 
scene,  dialogue,  or  characters,  aside  from  general  features  of  the  plot, 
which  were  clearly  open  to  common  use. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent  Dig.  §  62.1 

3.  CoPTBioHTS   <S=>85 — Pbelikinabt   Injunction — Infeingement   of-  Copt- 

KIGHT. 

A  preliminary  Injunction  should  not  be  granted  for  the  Infringement 
of  a  copyright  after  months  of  delay,  where  It  appears  that  defendants 
did  not  know  of  the  existence  of  plaintiffs'  work  until  the  commence- 
ment  of  the  suit 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent.  Dig.  {  78.] 

In  Equity.  Suit  by  Charles  Gerard  Eichel  and  another  against  Max 
Marcin  and  others  for  the  infringement  of  a  copyright.  On  motion 
for  injunction  pendente  lite.    Motion  denied. 

Ruskay  &  Ruskay,  of  Newr  York  City,  for  plaintiffs. 
Nathan  Burkan,  of  New  York  City,  for  defendants, 

MANTON,  District  Judge.  The  defendant  Max  Marcin  claims  to  be 
the  author  of  a  play  registered  for  copyright  called  "Cheating  Cheat- 
ers." The  defendant  Woods  produced  tlie  play  on  the  9th  of  August, 
1916,  at  the  Eltinge  Theater,  New  York  City,  where  it  has  been  play- 
ing since.  Tli(j  Eltinge  Theater  is  controlled  by  tlie  A.  H.  Woods  The- 
ater Company.  Woods  is  the  president  and  general  manager  of  the 
Cheating  Cheaters  Company. 

The  plaintiffs  claim  they  are  ihe  sole  and  exclusive  proprietors  and 
owners  of  a  satirical  melodramatic  farce  or  play  entitled  "Wedding 
Presents,"  written  and  composed  by  tliem  jointly,  that  it  has  never  been 
published  or  produced  in  this  or  any  foreign  country,  and  that  it  was 
copyrighted  under  the  copyright  law  of  the  United  States  under  the 
title  of  "Wedding  Presents"  on  the  18th  of  December,  1915.  The  lat- 
ter part  of  January,  1916,  the  plaintiffs  submitted  a  copy  of  this  play 
entitled  "Wedding  Presents"  to  the  defendant  Woods,  by  leaving  a 
copy  thereof  at  his  office,  tlie  Eltinge  Theater,  with  a  Mr.  Hoffenstein, 
then  connected  in  business  with  said  defendant  This  dramatic  com- 
position was  returned  to  the  plaintiffs  about  two  months  later.    The 
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inference  sought  to  be  drawn,  and  the  claim  by  the  plaintiffs,  is  that 
the  title  of  this  composition  was  changed  to  "Cheating  Cheaters,"  and 
the  play  has  been  stolen,  in  violation  of  the  plaintiffs'  copyright,  and 
the  defendants  should  be  restrained  from  producing  it  longer.  The  bill 
of  complaint  asks  for  the  usual  relief  of  damages  in  addition  to  an  in- 
junction. 

Marcin,  a  playwright  by  profession,  has  produced  such  well-known 
plays  as  "The  House  of  Glass"  and  "See  Mjr  Lawyer."  Prior  thereto 
he  was  a  reporter  and  author,  apd  had  written  several  novels  and  a 
number  of  short  stories,  which  have  been  published  in  current  maga- 
zines. He  declares  that  his  previous  stories  were  so-called  detective 
stories  and  were  built  upon  detective  plots.  "Cheating  Cheaters"  is  a 
crook  play,  with  a  woman  detective  as  the  leading  figure.  It  has  had  a 
full  season's  run,  and  has  proven  very  successful  dramatically  and 
financially,  and  therefore  has  had  the  approval  of  the  theater-going 
public.  Marcin  swears  the  first  act  and  part  of  the  second  were  writ- 
ten as  early  as  January,  1915,  and  in  the  month  of  January,  1915,  he 
read  to  the  defendant  Woods  tfle  part  written  at  that  time  and  out- 
lined the  balance  of  the  proposed  play.  It  pleased  Woods,  and  he  then 
agreed  to  finish  the  production,  which  he  did  in  April,  1916.  He  ex- 
plains his  delay  in  the  production  of  the  finished  manuscript,  stating 
that  he  was  engaged  in  preparing  the  plays  "The  House  of  Glass"  and 
"See  My  Lawyer."  He  denies  any  knowledge  of  the  manuscript 
"Wedding  Presents,"  and  the  story  therein  told,  until  the  present  ac- 
tion was  instituted.  Woods  makes  substantially  the  same  daim.  The 
affidavit  of  Woods'  representative,  Mr.  Hofifenstein,  denies  the  use  of 
the  play  "Weddir^  Presents,"  and,  indeed,  deposes  that  he  never  as 
much  as  finished  its  reading.  Briefly  stated,  die  story  of  "Wedding 
Presents"  is  as  follows: 

The  main  Idea  Is  based  upon  the  skillful  attempt  of  Jack  Barnes,  tbe  son 
of  a  police  commissioner,  who,  In  order  to  win  the  girl  with  whom  he  Is  In 
love  and  the  consent  of  bis  father  to  the  match,  undertakes  to  apprehend  a 
notorious  band  of  thieves  known  as  the  "Wedding  Present  Trio."  After  a 
honeymoon,  a  young  couple  return  to  their  home  and  employ  a  maid  called 
Marie.  She  Is  In  fact  Jack  Barnes.  The  wedding  presents  are  displayed,  a 
notorious  gang  known  as  the  "Wedding  Present  Trio,"  much  sought  by  the 
police,  makes  entry  Into  the  apartment  by  means  of  an  aeroplane,  landing  on 
the  front  balcony  of  the  house;  this  through  permission  obtained  from  the 
SQperintendent  of  the  building.  Marie  assumes  the  Identity  of  "Chicago  Nell," 
a  notorious  crook,  and  with  the  butler,  Dennison,  find  themselves  In  this 
home.  The  famous  Dunne  jewels  and  the  wedding  presents  become  the  ob- 
ject of  their  plans.  Other  characters,  Second  Story  Smith,  Frenchy,  the  avia- 
tor, and  Frisco  Kate,  the  bogus  Lady  Dunne,  are  introduced.  These  crooks, 
fearing  the  proximity  of  the  iK>Ilce,  endeavor  to  take  Immediate  action. 
Barnes,  the  detective,  disguised  as  Marie,  secures  this  employment,  feeling 
that  the  "Wedding  Present  Trio"  will  be  attracted  to  the  Dunne  household  by 
new^aper  reports  of  the  arrival  of  the  famous  Dunne  Jewels  and  the  wedding 
presents.  A  robbery  of  the  house  Is  planned  at  midnight.  Carlo  arranges  to 
have  Barnes  accepted  as  the  new  maid  in  the  Dunne  household.  Frisco  Kate, 
one  of  the  "Wedding  Present  Trio"  disguised  as  Lady  Dunne  herself,  bring- 
ing Imitation  Jewels,  asks  for  a  safe  place,  and  In  that  way  secures  the  com- 
bination of  the  wall  safe.  In  which  the  Jewels  are  placed  with  the  Jewels  of 
the  newly  weds. 

Dennison  Informs  Marie,  who  he  thinks  Is  Chicago  Nell,  of  the  appearance  of 
tbe  cnx^a,  and  Marie  is  caught  by  bogus  Commissioner  Barnes  tampering 
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with  the  safe.  She  agrees  to  assist  him  In  securtng  these  jewels  and  partici- 
pate with  him  In  the  robbery  at  midnight.  Marie,  in  reality  being  Jack 
Barnes,  the  detectlTe,  has  penetrated  the  disguise  of  Frisco  Kate,  or  the 
bogus  Lady  Dunne,  and  constantly  thwarts  her  as  she  wanders  about.  At 
midnight,  the  time  planned  for  the  robbery,  bogus  Commissioner  Barnes 
learns  of  the  duplicity  of  Henri,  who  is  not  oa  hand  to  aid  him,  and  resolves 
to  force  Marie  to  assist  in  opening  the  safe.  Marie  tries  to  do  so,  bnt  her 
plans  are  frustrated.  Bogus  Commissioner  Barnes,  or  Second  Story  Smith, 
realizing  the  need  for  immediate  action,  arouses  all  the  crooks  and  arranges 
for  a  clean  get-away.  To  carry  out  his  plan,  he  promises  to  arrest  Henri, 
Dennison,  and  Marie,  and,  playing  the  part  of  the  real  Police  Commissioner, 
he  places  the  other  members  of  the  Dunne  household  about  the  room  supposed- 
ly armed.  Frisco  Kate  suddenly  appears,  and,  finding  the  imitation  Jewels 
from  the  safe,  claims  that  she  has  been  robbed,  when  the  real  Lady  Dunne 
appears  on  the  scene  bringing  with  her  the  real  Dunne  Jewels.  Bogus  Com- 
missioner Barnes,  or  Second  Story  Smith,  takes  possession  of  the  Jewels,  and 
Marie,  who  has  now  succeeded  In  getting  all  the  crooks  together,  exposes  the 
bogus  Lady  Dunne  as  Frisco  Kate,  and  charges  her  with  having  tried  to 
double-cross  the  others.  Bogus  Gommisiri(mer  Barnes,  now  confident,  and  be- 
lieving that  be  has  successfully  secured  the  Jewels,  is  about  to  leave,  when  the 
real  Commissioner  Barnes  enters.  Second  Story  Smith  now  stands  revealed  as 
the  leader  of  the  "Wedding  Present  Trfo,"  and  suggests  that  all  the  crooks 
make  a  get-away  with  a  clean  million  In  booty.  Marie,  who  now  suddenly 
turns  upon  hlm^  covers  him  and  the  rest  of  the  crooks,  and  after  fre^ag  the 
police  commissioner's  hands,  they  having  been  tied,  turns  the  "Trio"  over  to 
him  as  prisoners.  Marie  Is  now  revealed,  not  as  a  maid,  but  as  Jack  Barnes, 
son  of  the  commissioner,  who  has  successfully  rounded  up  all  the  crooks 
without  a  struggle. 

The  story  of  "Cheating  Cheaters,"  for  the  purpose  of  comparison, 
may  be  stated  as  follows : 

Ruth  Ferris,  a  young  newspaper  woman,  Who  has  displayed  considerable 
skill  In  the  Investigation  of  news  items  concerning  the  doings  of  criminals.  Is 
offered  a  position  at  (75  a  week  by  one  of  the  burglary  insurance  companies. 
She  accepts,  and  displays  exceptional  skill  as  an  investigator,  so  mu<^  so 
that  she  resolves  to  go  in  the  business  for  herself.  The  Ferris  Detective 
Agency  is  established,  and  she  has  as  her  principal  customers  various  burglary 
insurance  co^npanles  which  she  has  organized  Into  a  Mutual  Protective  Asso- 
ciation. Ira  Lazarre,  a  lawyer,  has  appeared  for  many  years  with  suspi- 
cious regularity  as  counsel  for  the  more  prosperous  members  of  the  under- 
world. The  authorities  have  entertained  the  belief  that  Lazarre  has  not  only 
acted  as  counsel  for  the  criminals,  but  has  participated  in  their  crimes  to  the 
extent  of  being  an  adviser  and  backer.  Ruth  Ferris  determines  to  apprehend 
Lazarre,  and  eaters  into  an  arrangement  with  the  district  attorney  whereby 
she  is  arrested  as  a  shoplifter  and  lodged  in  the  Tombs.  She  employs  Lazarre, 
and  he  succeeds  in  gaining  her  acquittal  before  a  Jury.  She  easily  convinces 
the  lawyer  that  she  is  a  highly  gifted  crook,  and  he  places  her  with  a  com- 
pany of  high-class  Jewel  thieves,  known  as  the  "Brockton  gang."  lie  Brock- 
tons  are  located  In  an  expensive  suburban  home,  not  owned  by  them,  but  rent- 
ed and  furnished.  They  masquerade  as  persona  of  eminent  respectability,  and 
are  accepted  as  such  by  respectable  neighbors,  the  Palmer  family.  The 
Brbektons  are  waiting  to  dispose  of  some  stolen  Jewels.  The  unsuspected 
Ruth  Ferris  lives  among  them  as  Nan  Brockton.  George  Brockton,  head  of 
the  gang,  finally  decides  to  dispose  of  the  stones  in  Europe,  and  takes  Nan 
Brockton  (Ruth  Ferris)  along  on  the  trip.  She  poses  as  his  daughter.  Just  as 
they  arrive  on  the  other  side,  the  war  breaks  out  and  obviously  it  Is  useless 
to  endeavor  to  market  the  Jewels  under  such  circumstances.  They  return  to 
America,  and  on  the  boat  Ruth  meets  Tom  Palmer.  They  discover  that  they 
are  neighbors,  and,  moreover,  it  Is  discovered  by  an  exchange  of  confidences 
that  the  other  is  in  possession  of  valuable  Jewels.  On  the  second  day  of  the 
return  trip,  the  ship  strikes  a  mine,  Palmer's  heroism  results  In  saving  the 
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lives  at  many,  invading  Buth  and  George  Brockton.  Buth,  first  Impreased 
with  Tom'H  heroic  conduct,  admires  Wni,  and  then  grows  to  love  him.  Tom 
falls  In  love  with  her.  In  this  state  of  bliss,  the  Palmers  and  Brockton's  be- 
come neighbors  In  a  suburb  of  New  York.  Brockton  and  the  Brockton  gang, 
rtnllzlng  that  their  future  perpetration  of  crimes  will  become  more  difficult 
and  dangerous,  resolve  to  make  one  last  big  capture,  and  that  the  Palmer 
Jewels.  Buth  allows  herself  to  be  used  as  the  apparoit  decoy  to  ensnare  Tom 
Palmer,  and  through  blm  enable  the  gang  to  steal  tbe  Palmer  collection.  The 
Palmers  are  Invited  to  tea  at  the  Brocktons'  home.  A  frame-up  is  then  ar- 
ranged, so  that  the  Brodcton  gang  inay  go  Into  the  Palmer  home.  The  Palm- 
ers arrive  while  Buth  Is  taking  a  music  lesson  from  an  Italian  instructor  nam- 
ed Verdi,  alias  Tony  the  Wop.  They  are  told  that  Buth  is  to  play  at  the 
professoi's  concert  and  show  great  Interest  In  It.  Suddenly  Brockton  re- 
ceived a  tel^nun.  This  Is  a  false  message,  calling  him  and  Mrs.  Brockton  to 
diicago.  It  is  stated  that  Buth  will  have  to  accompany  them,  as  It  would 
be  Improper  \o  aUow  her  to  remain  In  the  house  alone  with  the  butler.  Great 
distress  Is  displayed,  as  this  will  prevent  her  playing  at  the  concert  of  the 
Italian  professor.  This  disappointment,  however,  Is  overcome  by  the  accept- 
ance of  the  Palmers'  invitation  to  become  their  guest  and  remain  at  their 
liome  during  her  father's  absence.  She  takes  up  her  abode  with  the  Palmers, 
and,  whUe  there,  it  is  arranged  that  the  Italian  professor  visit  her.  The  de- 
parture of  the  Palmers  is  followed  by  a  celebration  on  the  part  of  the  Brock- 
tons,  who  now  see  the  Palmer  jewels  within  their  grasp.  So  sure  are  they  of 
capturing  the  gems  that  Buth  Instructs  them  in  advance  to  scatter  to  South 
America,  where  tbe  proceeds  of  the  theft  are  to  be  marketed.  She  ends  her 
instructions  to  the  gang  with  the  remark:  "Well,  boys,  it  looks  like  a  good 
day's  work  for  us." 

The  second  act  is  laid  In  the  Palmer  home.  Buth  learns  the  location  of 
the  safe  and  the  Jewels  therein,  and  the  combination  of  tbe  wall  safe,  which 
is  electrically  protected.  This  information  she  passes  to  her  confederates,  and 
It  is  then  decided  to  rob  tbe  hoiise  at  midnight  Tom  Palmer  renews  his 
avowal  of  love  to  Buth  and  asks  her  to  become  his  wife.  At  this  time  she  re- 
jects liinL  Other  members  of  tbe  Palmer  family,  entering  the  room,  interrupt 
this  love  scene.  Buth  goes  to  her  room  to  dress  for  dinner.  In  the  ensuing 
scene,  it  is  revealed  that  the  Palmers  are  likewise  a  gang  of  crooks,  and.  Just 
as  the  Brocktcos  have  been  planning  to  get  the  Palmer  jewels,  so  the  Palmers 
have  been  planning  to  get  the  Brockton  valuables.  Tbe  Palmers  consider  that 
they  are  certain  of  obtaining  the  Brockton  Jewels,  and  Tom  instructs  his 
gang  in  advance  to  scatter  to  South  America,  where  they  will  dispose  of  the 
Jewels.  His  instmctlons  end  with  the  same  remark:  "Well,  boys,  it  looks 
like  a  good  day's  work  for  us." 

In  the  third  act,  Tom  Palmer  and  one  of  his  gang  enter  the  Brockton 
house  under  the  belief  that  tbe  other  meml>ers  of  the  household  are  out  of  the 
city.  Unexpectedly  they  are  at  home.  Tom  Is  captured  in  the  act  of  rifling 
a  lamp  in  which  the  Brockton  Jewels  are  secreted.  For  the  first  time  the 
Brocktons  realize  that  their  respectable  friends  are  Jewel  thieves,  and  they 
pretend  the  deepest  indignation  of  this  violation  of  their  home.  Tom  and  his 
CMifederates  are  securely  tied  and  locked  in  separate  rooms,  while  the  Brock- 
ton gang  leave  the  house  to  cross  over  to  the  Palmer  house  for  the  purpose  of 
ah  easy  robbery.  The  curtain  drops.  At  the  rise  of  the  curtain  Buth  enters. 
She  has  with  her  the  Palmer  Jewels,  which  she  has  taken  from  the  safe.  She 
finds  Tom  and  his  confederates,  but  still  pretends  Ignorance  of  their  real 
dkaracter.  Tom  confesses  that  he  is  a  crook,  and  pleads  to  be  allowed  to 
escape.  The  Brockton  gang  return.  They  are  highly  indignant  and  angry, 
because  they  have  broken  into  the  Palmer  home  only  to  find  the  safe  empty. 
They  accuse  Buth  of  having  double-crossed  them,  but  are  elated  on  learning 
that  Buth  has  all  the  Palmer  Jewels.  Tom  Palmer  now  realizes  for  the 
first  time  timt  Buth  and  the  Brocktons  are  likewise  crooks.  He  proposes 
that  the  two  gangs  consolidate  and  form  a  syndicate,  pooling  their  loot  and 
acting  in  concert  thereafter.  While  they  are  seated  about  a  table,  discussing 
ways  and  means,  the  doors  'and  windows  are  suddenly  smashed  in  and  a  com- 
pany of  detecttTes  from  tlie  Ferris  Agency   appear  and  apprehend   both 
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gangs.  The  leader  of  the  detectlTes,  elated  at  the  number  of  pxianners  and 
the  .value  of  the  booty  scattered  on  the  table,  turns  to,  his  companions  wltli 
the  remark:  "Well,  boys,  it  looks  like  a  good  day's  work' for  us." 

The  fourth  act  Is  in  the  ofiSce  of  the  Ferris  Detective  Agency.  Here  all  the 
prisoners  appear.  Lazarre,  who  has  also  been  arrested,  tries  to  show  a  way 
to  beat  the  case,  but  their  b(H>es  fade  when  Huth  "reveals  herself  as  Rutii 
Ferris.  Her  love  for  Tom  is  real,  and  for  his  sake  she  has  arranged  for 
the  capture  of  both  gangs,  under  circumstances  that  enable  her  to  dispose  ot 
them  as  she  sees  fit.  She  points  out  that  all  their  Uvea  they  have  be«i 
preying  on  society,  and  she  intends  now  to  compel  them  to  enter  her  agency 
and  help  protect  society.  Faced  by  the  alternative  of  20  years  In  ]all,  all 
the  crooks  reluctantly  write  their  confessions  and  agree  to  her  terms. 

In  "Wedding  Presents"  the  hero  is  Jack  Barnes,  son  of  the  police 
commissioner.  Because  of  the  supposed  failure  of  his  father  to  be  able 
to  apprehend  the  We'dding  Present  Trio,  and  in  order  to  save  his  fa- 
ther's position,  he  volunteers  to  run  down  the  Wedding  Present  Trio 
and  feels  that  by  this  service  in  the  end  his  father's  objection  to  his 
marriage  to  the  girl  he  loves  will  disappear.  He  disg..ises  himself  as 
a  woman  and  comes  in  contact  with  the  crooks  as  a  bogus  housemaid. 

In  "Cheating  Cheaters,"  two  gangs  of  crooks  endeavor  to  rob  each 
other  of  certain  famous  jewels,  which  each  gang  has  stolen  at  previ- 
ous periods.  A  female  detective  named  Ferris,  posing  as  a  member 
of  one  of  these  gangs,  eventually  arrests  both,  and  recaptures  all  of 
the  stolen  jewels  for  their  legitimate  owners.  Ferris  falls  in  love  with 
one  of  the  thieves,  and  he  falls  in  love  with  her.  Because  of  this  love» 
the  woman  detective  saves  the  thief,  and  turns  his  companions  and 
all  the  crooks  into  useful  members  of  society  as  detectives. 

The  scene  in  "Wedding  Presents"  is  an  apartment  house  in  New^ 
York  in  all  three  acts,  while  that  in  "Cheating  Cheaters"  is  in  a  man- 
sion in  one  of  the  suburbs  of  New  York.  The  second  act  is  in  a  neigh- 
boring mansion  five  miles  distant,  and  the  fourth  act  is  in  the  office  of 
a  detective  agency.  The  characters,  fifteen  in  number  in  "Wedding 
Presents,"  and  thirteen  in  "Cheating  Cheaters,"  are  not  similar  in  point 
of  motive,  make-up,  or  dialogue.  In  "Cheating  Cheaters"  there  are  two 
gangs  of  crooks,  and,  while  it  might  be  said  there  are  two  gangs  of 
crooks  in  "Wedding  Presents,"  I  do  not  think  there  is  a  similarity  of 
characters,  as  claimed  by  the  plaintiffs.  The  landing  on  the  balcony 
of  the  eleventh  floor  of  a  Riverside  apartment  in  an  aeroplane  and 
its  subsequent  flight  across  the  Hudson  river  is  far-fetched.  It  is  im- 
possible that  such  a  machine  could  come  and  go  from  the  3x8-foot 
balcony. 

[1]  The  object  of  copyright  is  to  promote  science  and  the  useful 
arts.  If  an  author,  by  originating  a  new  arrangement  and  form  of 
expression  of  certain  ideas  or  conceptions,  could  withdraw  these  ideas 
or  conceptions  from  the  stock  of  materials  to  be  used  by  other  authors, 
each  copyright  would  narrow  the  field  of  thought  open  for  develop- 
ment and  exploitation,  and  science,  poetry,  narrative,  and  dramatic 
fiction  and  other  branches  of  literature  would  be  hindered  by  copy- 
right, instead  of  being  promoted.  A  poem  consists  of  words,  ex- 
pressing conceptions  of  words  or  lines  of  thoughts;  but  copyright  in 
the  poem  gives  no  monopoly  in  the  separate  words,  or  in  the  ideas, 
conception,  or  facts  expressed  or  described  by  the  words.    A  copy- 
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right  extends  only  to  the  arrangement  of  the  words.  A  copyright  does 
not  give  a  monopoly  in  any  iocident  in  a  play.  Other  authors  have 
a  right  to  exploit  the  facts,  experiences,  field  of  thought,  and  general 
ideas,  provided  they  do  not  substantially  copy  a  concrete  form,  in 
which  the  circumstances  and  ideas  have  been  developed,  arranged, 
and  put  into  shape.  Holmes  v.  Hurst,  174  U,  S.  82,  19  Sup.  Ct.  606, 
43  L.  Ed.  904. 

[2]  The  plaintiffs  have  prepared  a  chart,  in  which  they  point  out  the 
similarities  in  the  two  plays,  and  they  claim  that  their  composition  may 
be  called  a  "crook  play,"  in  which  two  bands  of  crooks  are  trying  to 
cheat  each  other,  and  that  the  subjects  of  their  cheating  are  some  fa- 
mous jewels ;  further,  that  both  plays  deal  with  thieves  masquerading 
as  respectable  citizens,  detectives,  and  robbery  planned  and  carried  out 
as  an  inside  job,  and  tlien  that  the  big  surprise  is  that  the  leading 
crook  is  in  reality  a  detective,  and  then,  of  course,  a  love  affair. 

But  the  idea  of  .showing  a  band  of  thieves  in  action  is  as  old  as 
the  idea  of  a  man  impersonating  a  female  for  the  purpose  of  detect- 
ing a  crime.  This  was  well  exploited  in  "The  Crinoline  Girl."  The 
court  has  been  furnished  with  the  manuscript  of  this  play.  In  "The 
Crinoline  Girl"  Tom  Hale  hears  of  a  $25,000  reward  for  the  recovery 
of  a  necklace  and  other  jewelry  stolen  by  a  gang  of  thieves  who  spe- 
cialize in  fancy  dress  balls  as  the  theater  of  their  prey.  When  the 
lights  are  put  out,  the  thiev^es  lift  the  jewels  from  the  guests,  a  woman 
confederate  then  drops  them  out  of  the  window  to  a  waiting  partner, 
robing  herself  anew  in  dress  smuggled  into  the  house  for  that  pur- 
pose. Hale,  in  discovering  the  thieves  at  a  ball,  overpowers  this  fe- 
male character,  assumes  her  disguise,  and  finally  succeeds,  through 
this  disguise,  in  capturing  the  thieves  and  turning  them  over  to  the 
authorities. 

The  subject  of  stealing  wedding  presents  was  pretty  well  exploited 
in  "Stop  Thief,"  which  was  played  in  New  York  in  1912.  On  the 
eve  of  the  wedding  of  a  youth,  who  is  troubled  with  fits  of  kleptomania, 
a  lady's  maid  is  introduced  into  the  house.  The  best  man,  knowing 
the  groom  is  subject  to  taking  things,  unconsciously,  that  do  not  be- 
long to  him,  tries  with  the  bride,  who  knows  his  failing,  to  keep  this 
a  secret.  The  lady's  maid  turns  out  to  be  an  advance  agent  for  a 
thief,  a  man  whom  she  is  to  marry.  He  arrives  after  she  has  looked 
over  the  place,  and  together  they  lay  ingenious  plans  for  relieving  the 
house  of  the  wedding  presents.  The  easy-going  thief  is  thought,  by 
the  kleptomaniac,  to  be  the  detective  he  had  sent  for,  and  accuses 
himself  of  having  removed  the  valuables  that  are  already  beginning 
to  disappear.  The  absent-minded  parent  hands  the  thief  his  money 
and  asks  him  to  keep  it  for  him.  Other  members  of  the  family  con- 
fide in  the  thief  the  whereabouts  of  their  valuables.  Just  as  the  two 
thieves  have  gotten  everything  in  the  house  together  and  are  making 
ready  for  their  escape,  a  capitalist,  who  demands  certain  stock  which 
he  had  given  to  the  absent-minded  parent  as  collateral  for  a  loan, 
enters.  The  stocks  cannot  be  found,  the  capitalist's  money  disappears, 
and  he  threatens  punishment  for  everybody,  and  goes  out  in  search 
of  a  warrant     The  officers  enter  with  a  warrant;    the  warrant  is 


Digitized  by 


Google 


410  241  FEDERAL  REPORTER 

Stolen,  then  deposited  carefully  in  the  absent-minded  one's  pocket. 
The  officers,  waiting  for  another  warrant,  hold  the  household  while 
the  thieves  are  trying  to  escape.  The  kleptomaniac  tries  to  avoid  the 
consequences  of  his  innocent  depredations,  and  his  wife  tries  to  find 
out  what  the  absent-minded  one  has  conceded  about  his  person.  The 
money  is  eventually  found  in  possession  of  the  minister,  the  thieves 
hold  up  the  whole  party  at  the  point  of  a  pistol,  and  in  conclusion  the 
absent-minded  parent  re-enters  with  all  tiie  booty  which  he,  single- 
handed,  has  recovered. 

The  idea  of  introducing  into  a  respectable  household  thieves  mas- 
querading under  the  guise  of  respectability  for  the  purpose  of  plunder 
is  also  old.  This  appeareji  in  the  plav  "Black  Birds."  The  court  has 
been  furnished  with  a  copy  of  this  composition.  There  two  clever 
confidence  operators  scheme  a  plot  to  extort  money  from  a  rich  De- 
troit family.  Under  false  names,  they  become  guests  of  their  victims, 
and  employ  an  agent  for  effecting  a  marriage  between  the  daughter 
of  the  host  and  a  titled  gentleman  (one  of  the  schemers).  After  an 
interview  with  a  religious  old  grandmother,  one  of  the  schemers  is 
conscience  stricken.  She  reforms  and  assists  her  confederate,  with 
whom  she  is  in  love,  to  escape  from  the. police,  who  are  about  to  ar- 
rest him'  for  a  crime  conunitted  in  London. 

In  "Secret  Stringfs,"  staged  in  New  York  in  December,  1914,  the 
leading  lady  associates  with  a  band  of  crook's,  who  plot  to  rob  a  coun- 
tess of  her  magnificent  jewels,  and  in  the  moment  of  triumph  is  sur- 
prised by  a  drawn  revolver,  and  simultaneously  the  count  and  countess 
reveal  themselves  to  be  two  noted  detectives,  who  have  been  playing 
the  parts  assigned  them  to  lure  and  arrest  the  famous  criminal  of 
whose  intentions  they  have  been  fully  forewarned.  The  leading  lady, 
however,  makes  her  escape  by  a  trick  in  disarming  the  chief  detective. 
She  then  is  able  to  look  forward  in  expectation  of  a  life  of  happiness 
with  the  man  she  loves.  Thieves  and  police  officers  have  been  staged 
together  in  hundreds  of  plays.  It  was  well  illustrated  in  recent  years 
in  a  most  successful  drama;  "Within  the  Law." 

There  is  an  important  distinction  between  copyrights  and  patents. 
Letters  patent  give  a  monopoly  to  make,  vend,  and  use,  while  copy- 
right does  not  give  an  exclusive  right  to  use.  Copyright  protection  is 
extended  to  authors,  mainly  with  a  view  to  inducing  them  to  give 
their  ideas  to  the  public,  so  that  they  may  be  added  to  the  intellectual 
store,  accessible  to  the  people,  and  that  they  may  be  used  for  the  intel- 
lectual advancement  of  mankind.  It  was  well  put  by  Lord  Mansfield 
in  Sayre  v.  Moore,  1  East,  361,  when  he  said: 

"We  must  take  cr.re  to  guard  against  two  extremes  equally  prejudicial: 
The  one  that  men  of  ability,  who  have  employed  their  time  tor  the  service 
of  the  community,  may  not  be  deprived  of  their  ]ast  merits  and  the  reward 
of  their  Ingenuity  and  labor ;  the  other,  that  the  world  may  not  be  deprived 
of  improvements,  nor  the  progress  of  the  arts  be  retarded.  The  act  that 
secures  copyright  to  authors  guards  against  the  piracy  'cf  the  words  and 
sentiments,  but  It  does  not  prohibit  w^riting  on  the  same  subject." 

An  author  may  have  no  monopoly  upon  any  theory  propounded  by 
him,  or  in  the  speculations  by  which  he  has  supported  it,  nor  even  in 
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the  use  of  the  published  results  of  his  own  observations.  Baker  v. 
Selden,  101  U.  S.  99,  25  L.  Ed.  841 ;  Bauer  v.  O'Donnell,  229  U.  S. 
1.  33  Sup.  Ct.  616,  57  L.  Ed.  1041.  50  L.  R.  A.  (N.  S.)  1185,  Ann. 
Cas.  1915A,  150.  In  Chatterton  v.  Cave,  3  App.  Cas.  483,  Lord  Black- 
bum  said: 

'*An  Idea  may  be  taken  from  a  drama  and  used  In  forming  another,  without 
the  representation  of  the  second  being  a  representation  of  any  part  of  the 
first  For  example,  I  have  no  doubt  that  Sheridan,  In  composing  The  Critic,' 
took  the  idea  from  The  Behearsal';  but  I  think  It  would  be  an  abuse  of 
language  to  say  that  those  who  represent  'The  CMtlc"  represent  'The  Be- 
liearsal'  or  any  part  thereof;  and  it  it  were  left  to  me  to  find  tli«  fact,  I 
should,  without  hesitation,  iind  that  they  did  not" 

The  resemblances  between  the  two  dramatic  compositions,  I  am  of 
the  opinion,  are  minor  instances  and  are  not  important.  The  copy- 
right cannot  protect  the  fundamental  plot,  which  is  common  property, 
as  was  pointed  out  above,  long  before  the  story  was  written.  It  will, 
of  course,  protect  the  author,  who  adds  elements  of  literary  value  to 
the  old  plot;  but  it  will  not  prohibit  the  presentation  by  some  one 
else  of  the  same  old  plot  without  the  particular  embellishments.  Lon- 
don v.  Biograph,  231  Fed.  696,  145  C.  C.  A.  582. 

[3]  Upon  careful  reading  of  both  manuscripts,  I  can  find  no  copy 
or  intimation,  plot,  scene,  dialogue,  sentiment,  or  characters,  aside 
from  the  general  features  and  subjects,  which  are  pointed  out  in  the 
above  as  clearly  open  to  common  use.  The  court  should  be  particu- 
larly hesitant  about  granting  a  preliminary  injunction  after  months 
of  delay,  and  where  it  appears,  by  the  affidavits  of  the  defendants,  that 
they  did  not  know  of  the  existence  of  the  plaintiffs'  manuscript  until 
the  commencement  of  this  suit. 

The  motion  for  a  preliminary  injunction  pendente  lite  will  be  de- 
nied. 
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UNITED  STATES  ▼.  JORGENSON. 

(District  Court,  W.  D.  Mlcblgan,  N.  D.     December  2,  1916.) 

L  AxiKNB  ®=»71%,  New,  voL  7  Key-No.  Series — ^Nau/balization— Cakc*!.- 

ZulTION   OF  CERTIFIOATE. 

A  proceeding  to  cancel  a  certificate  of  naturalization  Is  aa  equitable 
proceeding,  and  formal  Irregularities,  erroneous  reasoning  as  to  tlie 
facts  or  the  adoption  of  an  Incorrect  theory  of  law  by  the  court  is- 
suing the  certificate,  will  not  authorize  its  cancellation.  If  tlie  applicant, ' 
on  the  facts  truthfully  stated  by  him  and  bis  witnesses,  was  entitled 
to  the  certificate. 

2.  AusNs  ®=»60— Natubauzation — ^Rionr  to  Natubauzatiow. 

While  the  admission  of  an  alien  to  citizenship  Is  a  privilege  and  not 
a  right,  yet,  when  the  terms  and  conditions  prescribed  and  Imposed  by 
Ckingress  have  been  complied  with,  the  privilege  ripens  into  a  rl^t  whidx 
cannot  be  denied. 

[Ed.  Note. — For  other  coses,  see  Aliens,  Cent.  Dig.  8f  117,  118.1 

3.  Aliens  iS=»62— Natdbaxization— CoNTiNurrY  of  Kksidencb. 

When  actual  residence  within  the  United  States  is  established,  the  con- 
tinuity of  such  residence  within  the  naturalization  statute  is  not  Inter- 
rupted by  temporary  absences  for  business  or  pleasure,  providing  there 
is  no  intention  to  change  or  abandon  the  domicile. 

[Ed.  Note.— For  other  cases,  see  Aliens.  Cent.  Dig.  gi  123-125.] 

4.  Aliens  ®s»62— Natubauzation  Pboceedinos— Questions  op  Pact. 

Whether  an  alien  has  resided  continuously  In  the  United  States  for 
five  yeiira  Immediately  preceding  the  filing  of  a  petition  for  citizenship 
is  one  of  fact  to  be  determined  from  all  the  facts  and  drcnmstances  in 
eadi  case; 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  §§  128-125.] 

6.  Aliens  «=62— Natdbalization— CoNxiNnrrr  op  Residencb. 

In  a  proceeding  to  cancel  a  certificate  of  naturalization,  facts  held 
to  show  that  an  alien  whose  residence  in  the  United  States  commenced, 
in  1900,  but  who  subsequently  spent  some  time  in  the  canal  zone  in  the 
employ  of  the  Isthmian  Canal  Commission,  did  not  Intend  to  change 
or  abandon  his  domi<^e  in  the  United  States,  and  was  entitled  to  n&t- 
nrallzation. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  |§  123-125.} 

Proceeding  by  the  United  States  against  Jorgen  Jorgenson  to  can- 
cel a  certificate  of  naturalization.     Petition  dismissed. 

Myron  H.  Walker,  U.  S.  Dist.  Atty.,  of  Grand  Rapids,  Mich. 
Miller,  Tracy  &  Eldredge,  of  Marquette,  Mich.,  for  respondent. 

SESSIONS,  District  Judge.  This  is  a  proceeding  brought  by  the 
United  States  against  respondent,  under  the  provisions  of  section  15 
of  the  Act  of  June  29,  1906  (chapter  3592,  34  Stat.  601  [U.  S.  Comp. 
St.  1916,  §  4374]),  to  cancel  a  certificate  of  citizenship  issued  to  him 
on  November  3,  1915,  by  the  circuit  court  of  Houghton  county,  Mich. 
The  petition  alleges,  in  substance,  that  such  certificate  of  citizenship 
was  "illegally  procured,"  in  that  he  had  not  been  "a  resident  of  the 
United  States  for  a  period  of  at  least  five  years  continuously  *  *  * 
immediately  preceding  the  date  of  the  filing  of  his  petition"  for  ad- 

^ssFor  oUier  caaei  lea  uun*  topic  Jb  KBT-NUMBBR  In  all  Ke7-Numb«rea  Dlswto  *  lodezas 
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mission  to  citizenship.    The  facts  of  the  case  are  not  much  in  dis- 
pute.   Respondent  was  bom  in  Norway.    He  left  Norway  in  1892  and 
spent  eight  years  as  a  sailor,  acquiring  no  new  residence.    He  came  to 
the  United  States  in  1900  and  worked  at  various  places  in  this  coun- 
try erecting  dredging  machinery.    In  1905  he  resided  in  New  York 
Citj',  and  there,  in  that  year,  declared  his  intention  to  become  a  citi- 
zen of  the  United  States.    In  1906,  he  was  married  at  Orange  in  the 
state  of  New  Jersey.    His  wife  was  of  American  parentage  and  a 
citizen  of  the  United  States  until  their  marriage.    After  his  marriage 
he  resided  with  his  wife  at  Orange,  N.  J.,  until  July,  1909,  when  he 
entered  the  employ  of  the  Isthmian  Canal  Commission  in  the  Canal 
Zone  in  connection  with  the  construction  of  the  Panama  Canal,    He 
was  employed  by  the  Canal  Commission  from  July,  1909,  to  October, 
1912,  and,  during  that  time,  was  engaged  in  the  erection  and  operation 
of  dredging  machinery.     When  he  went  to  the  Canal  Zone  m  July, 
1909,  ia&.  wife  did  not  accompany  him,  but  remained  at  Orange  for 
about  six  months,  when  she  also  went  to  the  Canal  Zone  to  live  with 
himt  in  a  house  furnished  by  his  employer,  presumably  pursuant  to 
his  contract  of  employment     Before  leaving  Orange,  he  stored  his 
household  goods,  and  claims  that  he  fully  intended  to  return  to  his 
residence  there.    After  the  completion  of  his  work  in  the  Canal  Zone, 
he  did  return  and  purchased  a  house  in  Orange.    Ten  months  after 
his  arrival  in  the  Canal  Zone,  he  was  granted  a  vacation  of  six  weeks 
and  returned  with  his  wife  to  Newark,  N.  J.,  took  his  household  goods 
from  storage,  and  opened  and  furnished  a  flat,  where  they  lived  for 
about  four  weeks.    He  then  returned  to  his  employment  in  the  Canal 
Zone.    His  wife  did  not'  accompany  him  at  that  time,  but  continued 
to  live  in  the  flat  for  about  three  months,  and  then  again  stored  their 
household  furniture  and  went  to  the  Canal  Zone.    While  on,  his  vaca- 
tion in  New  Jersey,  the  respondent  filed  a  petition  for  admission  to 
citizenship.    Later  he  was  notified  that  his  petition  would  be  brought 
on  for  hearing,  and  applied  for  and  obtained  leave  of  absence  and 
returned  with  his  wife  to  Orange,  N.  J.,  in  March,  1911.     In  the 
meantime,  the  date  set  for  the  hearing  had  passed,  and  his  petition  had 
been  dismissed  because  of  his  failure  to  prosecute  the  same.    Upon 
that  occasioii  he  remained  in  New  Jersey  four  weeks  at  the  home  of 
his  wife's  parents.     He  then  filed  another  petition  for  admission  to 
citizenship  and  returned  with  his  wife  to  the  Canal  Zone,  where  he 
remained  until  October,  1912,  when  he  resigned  from'  his  employ- 
ment with  the  Canal  Commission.    After  his  resignation,  he  immedi- 
ately returned  to  Orange,  N.  J.,  and  resided  there  until  his  removal 
to  Lake  Linden  in  Houghton  county,  Mich.,  March  24,  1914.  '  His 
second  petition  for  admission  to  citizenship  filed  in  New  Jersey  was 
dismissed,  without  prejudice,  upon  his  own  application.     In  April, 
1915,  he  made  and  filed  a  third  petition  in  the  circuit  court  for  Hough- 
ton county.    The  hearing  upon  this  j)etition  was  adjourned  from  time 
to  time  to  enable  him  to  procure  the  depositions  of  witnesses  in  New 
Jersey  and  in  the  Canal  Zone.    The  hearing  was  finally  had  on  the 
3d  day  of  November,  1915,  when  an  order  was  made  by  the  court 
admitting  him  to  become  a  citizen  of  the  United  States,  and  a  certifi- 
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cate  of  citizenship  was  issued  to  him  accordingly.  A  naturalization 
officer  of  the  United  States  was  present  at  the  hearing  and  objected 
to  the  making  of  the  order  and  the  issuance  of  the  certificate.  Re- 
spondent's petition,  as  ori|^nally  filed  in  the  circuit  court  of  Hough- 
ton county,  contained  a  recital  that  he  had  resided  continuously  in  the 
United  States  since  the  10th  day  of  February,  1900,  "except  from  July 
12,  1909,  to  October  8,  1912."  After  the  hearing  and  on  November 
10,  1915,  the  court  made  an  order  that  the  petition  be  amended  by 
striking  out  the  clause  above  quoted. 

Respondent  claims  to  have  resided  continuously  in  the  United  States 
since  February,  1900,  and  that,  under  the  circimistances,  the  continuity 
of  his  residence  in  the  United  States  was  not  broken  by  his  absences 
therefrom  during  his  emplojrment  in  the  Canal  Zone,  It  appears  be- 
yond dispute  that,  during  Uie  entire  time  that  he  was  in  the  Canal 
Zone,  he  claimed  a  residence,  and  intended  to  maintain  his  residence, 
in  Orange,  N.  J.  The  government  contends  that,  regardless  of  his 
intention,  his  absence  in  the  Canal  Zone  for  such  a  long  time  was 
fatal  to  his  admission  to  citizenship. 

[1,2]  This  is  an  equitable  proceeding  (United  States  v.  Ness,  230 
Fed.  950,  145  C.  C.  A.  144;  Luria  v.  United  States,  231  U.  S.  9,  27, 
28,  34  Sup.  Ct.  10,  58  L.  Ed.  101 ;  United  States  v.  Salomon  [D.  C] 
231  Fed.  461 ;  and  Id.,  231  Fed.  928,  146  C.  C.  A.  124),  and  hence 
mere  form,  unless  jurisdictional,  must  yield  to  substance.  Citizenship 
granted  by  a  court  of  competent  jurisdiction  after  full  hearing  should 
not  be  taken  away  imless,  from  the  facts  presented,  it  clearly  appears 
that  such  citizenship  was  illegally  procured  and  that  the  applicant 
therefor  was  not  entitled  thereto  at  the  time  his  petition  was  filed.  A 
court  decree  which  accords  with  truth  and  justice  ought  not  to  be  an- 
nulled, either  because  of  formal  irregularities  in  the  proceedings  lead- 
ing up  to  "its  rendition,  or  because  it  was  based  upon  an  incorrect  the- 
ory of  law,  or  erroneous  reasoning  as  to  facts.  If,  at  the  time  he 
filed  his  petition  and  at  the  time  his  application  was  granted,  respond- 
ent, under  the  facts  truthfully  stated  by  him  and  hjs  witnesses,  was' 
entitled  to  a  certificate  of  citizenship,  it  would  be  unjust  and  inequita- 
ble to  deprive  him  thereof  merely  because  the  court  may  have  been 
mistaken,  not  in  the  result  reached,  but  in  some  of  its  deductions  de- 
rived from  the  facts  presented.  While  the  admission  of  an  alien  to 
citizenship  is  a  privilege  and  not  a  right,  and  while  Congress  may 
prescribe  the  terms  and  impose  the  conditions  upon  which  such  priv- 
ilege may  be  enjoyed,  yet,  when  the  terms  and  conditions  so  prescribed 
and  imposed  have  been  complied  with,  the  privilege  ripens  into  a  right 
which  cannot  be  denied.  United  States  v.  Shanahan  (D.  C.)  232  Fed. 
169. 

[3,4]  The  courts  are  agreed  that,  in  applying  the  provision  of  the 
naturalization  statute  which  requires  continuous  residence  within  the 
United  States  for  a  period  of  five  years  next  preceding  the  filing  of 
the  petition  for  citizenship,  two -rules  should  be  followed  and  ob- 
served: (1)  When  actual  residence  within  the  United  States  is  once 
established,  the  continuity  of  such  residence  will  not  be  interrupted 
by  temporary  absences  from  the  United  States  for  the  purpose  of 
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either  business  or  pleasure,  provided  there  is  no  intention  to  change 
or  abandon  the  domicile.  And  (2).  the  question  whether  ail  alien  has 
resided  continuously  in  the  United  States  for  the  required  five  years 
is  one  of  fact  to  be  determined  from  ^^ll  the  facts  and  circumstances 
in  eaich  particular  case.  United  States  v.  Mulvey,  232  Fed.  513,  146 
C.  C.  A.  471 ;  United  States  v.  Cantini  (D.  C.)  199  Fed.  857,  and  Id., 
212  Fed.  925,  129  C.  C.  A.  445;  In  re  Deans  (D.  C.)  208  Fed.  1018, 
and  United  States  v.  Deans,  230  Fed.  957,  145  C.  C.  A.  151 ;  United 
States  v.  Shanahan  (D.  C.)  232  Fed.  169;  In  re  Timourian  (D.  C.) 
225  Fed.  570;  In  re  Schneider  (C.  C.)  164  Fed.  335;  In  re  An  Alien, 
1  Fed.  Cas.  417;  Anonymous,  Fed.  Cas.  No.  465;  Anonymous,  L 
Fed.  Cas.  1016;  United  States  v.  Aakervik  (D.  C.)  180.  Fed.  137;  Unit- 
ed States  v.  Simon  (C.  C.)  170  Fed.  680;  In  re  Brash  (D.  C.)  235 
Fed.  1003. 

[5]  The  intention  of  an  alien  as  to  his  residence  or  domicile  once 
csUblished  is  a  most  important,  and  usually  a  controlling,  factor  in 
determining  his  right  to  citizenship.  The  adoption  by  the  courts  of  a 
fixed  rule  as  to  the  time  of  absence  from  the  United  States  which,  in 
every  case,  shall  bar  an  alien  from  admission  to  citizenship,  would  be 
both  inconsistent  and  illogical  and  would  constitute  forbidden  judicial 
legislation.  An  absence  of  a  single  day  accompanied  by  an  actual 
intention  to  change  or  abandon  residence  would  be  fatal,  while  an  ab- 
sence of  one  or  more  years  with  a  continuing  and  fixed  intention  to 
return  and  to  maintain  meanwhile  a  previously  established  residence 
might  not  be  a  bar  to  the  granting  of  citizenship.  The  question  of  in- 
tention is  always  one  of  fact  to  be  determined  from  both  actions  and 
declarations,  and  ofttimes  conduct  is  more  persuasive  than  words.  If 
an  alien  who  had  acquired  a  domicile  in  the  state  of  Michigan  were  to 
cross  St.  Marys  river  into  Canada  and  there  knowingly  take  the  oath 
of  allegiance  to  the  British  Sovereign,  he  would  not  be  heard  to  say 
that  he  had  not  thereby  abandoned  any  previous  intention  to  become 
a  citizen  of  the  United  States;  but  if  he  had  gone  into  Canada  for  a 
temporary  purpose  intending  to  return  and  had  been  prevented  from 
returning  by  an  accident,  sudden  illness,  or  other  cause  beyond  his 
control,  and  upon  his  recovery  had  immediately  returned,  his  absence 
from  the  United  States,  whatever  its  duration,  would  not  prevent  his 
naturalization. 

Respondent  is  a  nan  of  good  moral  character,  highly  educated  and 
a  skilled  mechanic,  will  make  a  most  desirable  citizen,  and  is  entitled  to 
be  and  remain  a  citizen  of  the  United  States  unless  his  absences  from 
the  United  States  while  in  its  employ  in  the  Panama  Canal  Zone  w^ere 
so  prolonged  as  to  preclude  his  obtaining  and  retaining  the  privilege 
of  citizenship.  In  good  faith  he  acquired  a  residence  and  domicile  in 
the  state  of  New  Jersey,  which  he  has  never  intentionally  abandoned. 
When  he  left  the  United  States  it  was  with  the  sole  purpose  of  enter- 
ing the  employ  of  this  government  in  territory  under  its  control  and 
dominion  and  engaging  in  work  requiring  great  skill  and  ability.  Hi» 
actions  show  conclusively  that,  during  the  entire  time  of  his  stay  in 
the  Canal  Zone,  his  fixed  intention  and  purpose  was  to  maintain  his 
residence  in  the  state  of  New  Jersey  and  to  become  a  citizen  of  the 
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United  States.  Twice  he  returned  to  New  Jersey  to  accomplish  such 
purpose.  Hia  failure  so  to  do  was  owing  to  circumstances  fairly  be- 
yond his  control.  There  is  no  pretense  that  he  intended  to  acquire  ei- 
ther residence  or  citizenship  in  Panama.  In  this  respect  his  position 
is  much  like  that  of  a  sailor  who  enlists  in  the  Navy  of  the  United 
States  or  is  employed  upon  voyages  to  foreign  lands.  Courts  uniform- 
ly hold  that  an  alien  sailor  who  has  actually  in  good  faith  acquired  a 
residence  within  the  United  States  is  not  precluded  from  citizenship 
because  of  prolonged  absences  upon  voyages  to  other  countries.  Unit- 
ed States  v.  Rockteschell,  208  Fed.  530, 125  C.  C.  A.  532 ;  In  re  Schnei- 
,der  (C.  C.)  164  Fed.  335.  If  an  alien,  who  intends  to  become  a  citizen 
of  the  United  States  and  for  that  purpose  has  acquired  a  residence 
therein,  should  go  to  a  foreign  country  as  a  servant  of  an  ofHcer  of  this 
government  stationed  abroad  and  should  immediately  return  upon  the 
expiration  of  his  service,  would  it  be  contended  that  such  an  absence, 
.  however  prolonged,  would  be  a  bar  to  his  citizenship  ?  Clearly  not. 
Yet  that  is  the  exact  situation  of  this  respondent. 

To  sustain  its  contention,  the  government  relies  with  confidence  up- 
on the  case  of  United  States  v:  Mulvey,  232  Fed.  513,  146  C.  C.  A. 
471.  It  must  be  admitted  that  the  language  of  the  opinion  in  that  case, 
considered  apart  from  the  facts  there  presented,  justifies  such  con- 
fidence. But  the  facts  and  conditions  of  that  case  were  wholly  unlike 
those  shown  by  this  record,  and  the  court  there  expressly  held  that  its 
decision  must  be  confined  to  the  facts  of  that  particular  case  and  de- 
clined to  lay  down  a  hard  and  fast  rule  applicable  to  all  cases.  More- 
over, while  the  court  found  that  the  alien  intended  to  return  to  the 
United  States  and  resume  his  former  residence  therein,  there  was  no 
finding,  and  the  facts  did  not  indicate,  that,  during  the  entire  period 
of  his  absence  in  Ireland,  he  had  a  continuing  intention  to  presently 
maintain  his  domicile  in  this  country.  Here  it  conclusively  appears 
that  respondent  not  only  at  all  times  intended  to,  but  at  every  oppor- 
tunity actually  did,  maintain  his  residence  and  domicile  in  the  state 
of  New  Jersey. 

Again,  in  the  Mulvey  Case,  the  court  said : 

"The  pnrpose  of  requiring  aliens  applying  for  citizenship  to  reside  contin- 
uously within  the  country  for  five  years  Is,  not  only  to  satisfy  the  govern- 
ment as  to  the  good  faith  of  the  applicant  and  as  to  his  grood  character,  but 
It  Is  also  to  afford  the  alien  a  sufficient  opportunity  to  understand  and  fa- 
miliarize himself  with  our  Institutions  and  mode  of  goTernm«at." 

It  is  manifest  that,  so  far  as  respondent  is  concerned,  the  purpose 
of  the  statute  has  been  fully  accomplished.  Being  in  the  employ  of  this 
government  under  its  officers  and  in  one  of  its  most  stupendous  and  im- 
portant works,  he  had  the  best  possible  opportunity  to  understand  and 
famiUarize  himself  with  our  institutions  and  mode  of  government  and 
the  requirements  and  duties  of  good  citizenship,  and  the  government 
officials  were  afforded  an  equally  favorable  opportunity  to  satisfy 
themselves  as  to  his  good  faith,  his  good  character,  and  his  fitness  to 
become  a  citizen. 

While  the  difficulties  of  this  case  are  great,  the  equities  are  all  with 
respondent    Conceding  the  premise  (as  every  one  must  and  all  courts 
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do)  that  the  actual  physical  presence  of  an  alien  in  the  United  States 
during  the  entire  statutory  five-year  period  is  not,  under  all  circum- 
stances, necessary  to  admission  to  citizenship,  it  follows  from  the. 
peculiar  facts  and  conditions  of  this  case  that  respondent  has  com- 
plied with  both  the  letter  and  the  spirit  of  the  law  and  was  and  is  en- 
tided  to  his  certificate  of  naturaHzation.  No  other  conclusion  will 
square  with  justice  and  right. 
The  petition  will  be  dismissed. 


UNITED  STATBS  ▼.  SANDBS  et  aL 

(iMstrtct  Court,  a  D.  New  York.     March  14,  1917.) 

NcczKAUTT  Laws  «s»3 — Vioi.a.tion — ^"Mixitabt  Bnikbpbise." 

Under  Criminal  Code  (Act  March  4,  190»,  c.  321)  i  13,  35  Stat  1090 
(Comp.  St.  1916,  {  10177),  declaring  that  whoever,  within  the  territory  or 
jurisdiction  of  the  United  States,  begins  or  sets  on  foot,  or  provides  or 
prepares  the  means  for,  any  military  expedition  or  enterprise  to  bo 
carried  on  against  the  territory  or  dominion  of  any  foreign  prince  or 
state,  or  any  colony,  district,  or  people  with  whom  the  United  States  are 
at  peace,  shall  be  punished,  defendants,  who  sent  from  the  United  States 
a  spy  into  the  dominions  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  with  which  the  United  Stetes  was  at  peace,  for  the  purpose  of 
eliciting  military  information  for  the  benefit  of  (Germany,  which  was  at 
war  with  the  United  Kingdom,  are  guilty  of  a  violation  of  the  section, 
though  only  one  spy  was  sent,  the  transaction  constituting  a  "military  en- 
terprise," as  distinguished  from  a  "military  expedition,"  which  must  be 
of  a  more  substantial  military  character ;  and  hence  an  indictment  charg- 
ing such  acts  Is  not  subject  to  demurrer,  as  falling  to  state  a  cause  of 
action. 
[Ed.  Note. — For  other  cases,  see  Neutrality  Laws,  Cent  Dig.  {(  3-8.] 

Albert  A.  Sander  and  others  were  indicted  for  violation  of  Crim- 
inal Code  U.  S.,  §  13.    On  demurrer.    Demurrer  overruled. 
H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City. 
Charles  A,  Oberwager,  of  New  York  City,  for  defendants. 

AUGUSTUS  N,  HAND,  District  Judge,  This  is  an  indictment 
for  violation  of  section  13  of  the  United  States  Criminal  Code.  The 
accusation  is  that  the  defendants  unlawfully  began,  set  on  foot,  pro- 
vided, and  prepared  the  means  for  a  certain  military  enterprise  to  be 
carried  on  from  within  the  territory  and  jurisdiction  of  the  United 
States  and  against  the  territory  and  dominions  of  the  king  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  a  foreign  prince  with  whom 
the  United  States  of  America  at  all  times  mentioned  in  *he  indictment 
have  been  and  now  are  at  peace. 

The  indictment  alleges  that  the  defendants,  and  each  of  them,  well 
knew  and  believed  that  for  the  purposes  of  carrying  on  the  military 
operations  by  land  and  sea  of  the  forces  of  the  empire  of  Germany 
it  was  at  all  times  desirable  and  necessary  that  spies  should  be  sent 
Mrithin  the  borders  of  the  said  United  Kingdom  of  Great  Britain  and 
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Ireland,  and  that  spies  should  transmit  from  within  said  kingdom, 
to  the  military  and  naval  officials  of  the  empire  of  Germany,  infor- 
mation concerning  divers  matters  and  things  occurring  within  said 
United  Kingdom  of  Great  Britain  and  Ireland,  such  as  the  dates  of 
the  sailing  of  merchant  ships,  the  conditions  un4er  which  the  civil  and 
military  population  within  the  said  kingdom  were  living,  the  apparent 
amount  of  foodstuffs  available  for  consumption  within  the  said  Uftited 
Kingdom,  and  the  amount  of  distress  and  want  that  might  be  caused 
within  the  said  kingdom  by  the  efforts  of  the  naval  force  of  the  em- 
pire of  Germany  to  prevent  the  passage  of  ships  to  the  ports  of  said 
United  Kingdom  of  Great  Britain  and  Ireland. 

The  indictment  proceeds  to  allege  that  the  defendants  within  the 
Southern  district  of  New  York  did  willfully,  knowingly,  unlawfully, 
and  feloniously  begin  and  set  on  foot  a  military  enterprise  to  be  car- 
ried on  from  the  territory  of  the  United  States,  to  wit,  to  send 
from  the  Southern  district  of  New  York  against  said  United  King- 
dom of  Great  Britain  and  Ireland  spies  who  were  to  pretend  to  be 
solely  engaged  in  writing  articles  for  newspapers  within  the  United 
States  of  America  and  elsewhere,  and  who  were  to  be  equipped  with 
passports,  letters,  and  documents  indicating  that  they  were,  in  truth 
and  in  fact,  correspondents  of  newspapers  within  the  United  States 
of  America,  and  thereby  be  enabled  to  sojourn  within  said  United 
Kingdom,  and  who  were  there  to  obtain  information  regarding  said 
various  matters  above  set  forth  that  would  be  of  importance  to  the 
military  and  naval  forces  of  the  empire  of  Germany,  and  who  were 
then  to  transmit  said  information  so  to  be  obtained  and  acquired  by 
the  use  of  secret  and  surreptitious  means  to  persons  who  were  to  be 
sojourning  in  Holland  and  Denmark,  and  said  persons  so  sojourning 
in  Holland  and  Denmark  were  then  to  transmit  the  said  information 
obtained  by  the  said  spies  in  England  to  the  military  and  naval  au- 
thorities of  the  empire  of  Germany,  for  the  use  of  the  said  military 
and  naval  authorities  in  their  military  operations  against  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

The  indictment  further  alleges  that  in  pursuance  of,  and  for  the 
purpose  of  setting  on  foot,  said  military  enterprise,  and  to  effect  the 
object  thereof,  the  defendant  Sander,  on  the  ISth  day  of  August,  1916, 
within  the  Southern  district  of  New  York,  engaged  and  employed 
the  defendant  Bacon  to  go  from  the  United  States  to  the  territory  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  there  to  act  as  a 
spy  to  obtain,  and  acquire  and  transmit,  information  of  the  kind  and 
character  hereinbefore  set  forth;  that  for  the  purpose  of  setting  on 
foot  said  military  enterprise,  and  to  effect  the  object  thereof,  the  de- 
fendants Sanger  and  Wunnenberg  instructed  defendant  Bacon,  and 
the  said  defendant  Bacon  learned  from  the  defendants  Sander  and 
Wunnenberg,  various  plans  and  methods  by  which  the  said  enterprise 
could  be  carried  out  and  effected,  and,  among  other  things,  the  de- 
fendants Sander  and  Wunnenberg  talked  to  the  defendant  Bacon,  and 
the  defendant  Bacon  learned  from  the  defendants  Sander  and  Wun- 
nenberg, the  use  of  a  writing  fluid  which  became  invisible  until  cer- 
tain chemicals  were  applied  to  the  paper  upon  which  the  writing  fluid 
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was  used ;  and  the  said  defendants  Sander  and  Wunnenberg  furnished 
the  defendant  Bacon  a  quantity  of  the  writing  fluid,  and  gave  him 
information,  which  the  defendant  Bacon  learned  from  Sander  and 
Wunnenberg,  as  to  the  names  of  persons  in  Holland  and  Denmark 
to  whom  letters  on  apparently  trivial  subjects  could  be  written  and 
upon  which  letters,  by  use  of  the  invisible  writing  fluid,  information 
of  military  value  could  be  transmitted  to  said  persons  in  Holland  and 
Denmark  by  defendant  Bacon  in  England,  to  be  by  said  person  or 
persons  in  Holland  and  Denmark  forwarded  to  the  military  authorities 
of  the  German  Empire ;  the  defendants  Sander  and  Wunnenberg  fur- 
nished the  defendant  Bacon  sums  of  money  sufficient  to  defray  the 
expenses  of  his  journey  and  his  expenses  while  sojourning  in  Great 
Britain;  that  defendant  Bacon  on  the  21st  of  August,  1916,  in  the 
Southern  district  of  New  York  applied  to  the  authorities  of  the  United 
States  for  a  passport  to  enable  him  to  visit  the  countries  of  Great 
Britain,  Holland,  France,  and  Switzerland,  in  which  said  application 
he  declared  that  he  was  to  sail  from  the  port  of  New  York  on  board 
the  vessel  Niew  Amsterdam  on  August  25,  1916 ;  that  the  defendant 
Bacon,  after  he  had  received  from  defendants  Sander  and  Wunnen- 
berg the  above  instructions  and  the  money  above  mentioned,  sailed 
from  the  Southern  district  of  New  York  on  the  25th  of  August,  1916, 
thereafter  sojourning  in  London  and  elsewhere  within  the  said  United 
Kingdom  of  Great  Britain,  pretending  to  be  a  newspaper  correspond- 
ent and  writer  of  magazine  articles,  but  obtaining  and  collecting  the 
information  of  the  character  above  mentioned,  and  from  time  to  time 
thereafter  transmitting  that  information  to  divers  persons  then  so- 
journing in  Holland  and  Denmark,  which  information  was  by  those 
persons  transmitted  to  various  officials  of  the  empire  of  Germany. 

The  defendants  Sander  and  Wunnenberg  have  demurred  to  the 
foregoing  indictment  on  five  different  grounds.  The  only  matter 
which  it  seems  necessary  for  me  to  discuss  is  whether  the  indictment 
as  a  whole  alleges  a  violation  of  section  13  of  the  United  States  Crim- 
inal Code,  and  that  general  objection  comes  down,  in  my  opinion,  to 
the  single  question  as  to  whether  the  sending  out  of  a  spy  or  spies  to 
the  dominions  of  a  country  with  which  we  are  at  peace  comes  within 
the  prohibition  of  this  statute. 

There  are  numerous  cases  holding  that  the  expedition  or  enterprise 
aimed  at  by  this  statute  must  be  of  a  substantial  military  character ; 
that  if  a  number  of  men  went  upon  it,  they  must  answer  in  a  fair  way 
tiie  description  of  soldiers,  and  must  have  some  discipline,  arms,  and 
concert  of  action.  These  cases,  I  believe,  all  relate,  however,  to  the 
portion  of  the  statute  which  deals  with  a  military  expedition.  This 
feature  of  the  statute  is  distinguished  from  the  language  therein  pro- 
hibiting a  military  enterprise,  and  the  matter  is  discussed  by  the  Su- 
preme Court  of  the  United  States  in  Wiborg  v.  United  States,  163 
U.  S.  632,  16  Sup.  Ct.  1127,  1197,  41  L.  Ed.  289.  I  think  the  test  was 
properly  laid  down  in  this  court  by  Judge  Wolverton  in  the  case  of 
United  States  v.  Tauscher  (D.  C.)  233  Fed.  597,  and  applied  by  me 
at  the  trial,  and  that  test  (although  in  the  case  of  United  States  v. 
Tauscher  there  was  a  military  expedition,  as  well  as  enterprise)  is: 
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What  is  the  substantial  character  of  the  act?  Was  Ac  act  one  which 
can  fairly  be  considered  as  an  accompaniment  of  military  operations, 
so  intimately  connected  with  them  that  it  forms  a  natural,  if  not  in- 
evitable, part  of  such  operations?  And  were  the  person  or  persons 
engaged  in  it  such  persons  as  are  reasonably  to  be  regarded  as  part 
of  a  military  or  warlike  enterprise? 

If  I  am  right  in  this  definition,  it  seems  to  me  that  no  ofte  can  dis- 
pute that  spies  are,  and  from  time  immemorial  have  been,  essential  ac- 
companiments of  armies  and  military  expeditions  and  enterprises  of 
all  kinds.  I  do  not  think  that  the  fact  that  Bacon  was  the  only  per- 
son sent  out  as  a  spy,  even  though  the  allegation  in  the  indictntent  that 
it  was  arranged  to  send  others  be  disregarded,  can  make  any  differ- 
ence. If  we  were  dealing  with  a  military  expedition,  the  word  would 
probably  call  for  several  persons.  It  cannot,  for  a  moment,  be  c<wi- 
tended  that  an  aviator,  who  started  from  New  York  in  an  armed  aero- 
plane alone  to  throw  bombs  upon  the  city  of  Montreal  or  the  city  of 
Mexico,  would  not  be  engaged  in  a  military  enterprise. 

During  the  argument  I  illustrated  my  belief  that  spies  are  persons 
who  may  engage,  and  who  do  engage,  in  a  military  enterprise,  by  sug- 
gesting that,  if  those  who  besieged  a  city  should  send  in  a  spy  to  ob- 
tain information  as  to  the  food  supply,  he  would  clearly  be  in  the 
same  category  as  any  other  soldier,  excepting  that  he  would  suffer  the 
death  penalty  by  military  authority  when  he  was  caught.  In  other 
words,  the  moment  it  is  admitted  (and  the  allegations  of  the  indictment 
must  be  taken  at  their  face  vdue)  that  the  defendant  Bacon  was  a  spy, 
that  moment  he  becomes  in  every  sense,  so  far  as  the  statute  is  con- 
cerned, a  soldier,  and  part  of  the  military. 

Nor  do  I  mean  to  say  that  a  person  is  not  within  the  inhibitions  of 
the  act  who  is  not  within  the  precise  category  of  a  soldier  or  spy.  The 
act  prohibits  a  military  enterprise,  which  the  Supreme  Court  has  de- 
fined as  "a  martial  undertaking,  involving  the  idea  of  a  bold,  arduous, 
and  hazardous  attempt."  Wiborg  v.  United  States,  163  U.  S.  650, 
16  Sup.  Ct.  1134,  41  L.  Ed.  289.  It  would  seem  evident  that  a  person 
who  inaugurates  within  the  United  States  any  act  of  a  warlike  nature, 
to  be  carried  on  thence  against  the  territory  or  dominion  of  a  foreign 
state  with  which  this  government  is  at  peace,  is  denounced  by  the 
statute. 

I  have  wished  to  point  out  that  the  words  "military  enterprise," 
while  including  a  military  e-Kpedition,  have  been  held  by  the  Supreme 
Court  to  give  a  wider  scope  to  the  statute  than  the  latter  term,  and 
that  a  "military  enterprise"  may  consequently  include  various  under- 
takings by  single  individuals,  as  well  as  by  a  number  of  persons. 

For  the  foregoing  reasons  the  demurrer  is  overruled. 
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CUNEO  IMPORTING  CO.  v.  AMERICAN  IMPORTING  &  TRANSPORTA- 
TION CO.  et  al. 

(District  Court,  S.  D.  New  Xork.    December  30,  1916.) 

Jtjdomktt  «=>e95— Persons  Ookcludbd — Pkivcty — Aoent  of  Pabtt. 

In  an  action  by  the  owner  of  a  vessel  against  a  time  charterer  to  re- 
coTer  charter  hire,  defendant  pleaded  as  a  setoflF  a  claim  for  damages 
because  of  the  unseaworthy  condition  of  the  vessel  during  a  part  of  the 
charter  period,  which  claim  was  adjudicated.  EelSi,  that  such  matter  was 
res  Judicata,  not  only  between  the  parties,  but  also  between  the  char- 
terer and  the  managing  owner  of  the  vessel,  who  as  agent  executed. the 
charter,  and  that  In  a  subsequent  suit  by  a  subcharterer  against  the 
charterer  to  recover  damages  alleged  to  have  resulted  from  the  unsea- 
worthiness of  the  vessel  during  the  same  charter  period,  the  charterer 
conld  not  bring  In  the  agent  under  admiralty  rule  58. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cmt  Dig.  |  121&1 

In  Admiralty.  Suit  Iw  the  Cuneo  Importing  Company  against  the 
American  Importing  &  Transportation  Company,  widi  Daniel  Bacon, 
impleaded.  On  exception  by  respondent  to  answer  of  the  impleaded 
respondent.    Exception  overruled. 

Twyman  O.  Abbott,  of  New  York  City,  for  the  motion. 
James  A.  Fechtig,  Jr.,  and  Ralph  J.  M.  BuUowa,  both  of  New  York 
City,  opposed. 

MAYER,  District  Judge.  The  petitioner  (hereinafter  called  Ameri- 
can), excepts  to  the  plea  of  res  judicata  raised  by  Daniel  Bacon,  man- 
aging owner  of  the  steamship  Banes,  in  paragraph  10  of  his  answer 
to  the  petition  as  follows : 

"Tenth.  That  on  or  about  the  1st  day  of  November,  1009,  an  action  was 
commenced  in  the  superior  court,  Suffolk  county,  commonwealth  of  Massa- 
chusetts, by  the  Banes  Steamship  Company,  as  owner  of  the  steamship 
Banes,  against  the  petitioner.  That  thereafter  said  petitioner,  on  or  about 
the  Ist  day  of' December,  1909,  filed  its  answer  and  set-oS.  Said  answer  and 
set-off  alleged  that  the  Banes  Steajnship  Company  did  not  maintaia  the 
steamship  Banes  in  a  thoroughly  eHicient  state  of  bull  and  machinery,  and 
as  a  result  thereof  the  defendant,  the  petitioner  herein,  was  damaged.  Said 
action  was  duly  tried  in  the  commonwealth  of  Massachusetts,  in  said  superior 
court,  and  a  Judgment  rendered  in  favor  of  the  plaintiff  herein.  That  the 
Banes  Steamship  Company  and  the  respondent  are  In  privity.  That  the  mat- 
ters herein  alleged  are  res  adjudlcata."         r 

On  February  27,  1909,  Bacon,  as  agent  for  the  Banes  Steamship 
Company,  a  New  Jersey  corporation,  owner  of  the  Banes,  chartered 
said  steamer  to  American  under  the  usual  government  form  for  a  term 
of  seven  months  in  the  West  India  fruit  trade,  beginning  the  latter  part 
of  March,  1909,  when  ready.  It  seems  that  the  vessel  was  delivered 
on  or  about  March  17,  1909,  so  that  the  charter  expired  on  or  about 
October  17,  1909.  The  charter  required  the  owners  to  maintain  the 
hull  and  machinery  in  a  thoroughly  efficient  state  and  to  maintain  the 
boilers  in  a  condition  to  bear  a  working  pressure  of  at  least  60  pounds 
continuously. 
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Subsequently  American  subchartered  the  Banes  to  the  libelant,  Cuneo 
Importing  Company  (hereinafter  called  Cuneo),  for  the  same  purpose 
and  under  the  same  conditions  and  terras  upon  which  American  had 
chartered  the  steamer  from  Bacon.  On  or  about  November  1,  1909, 
Banes  Steamship  Company  commenced  an  action  against  American 
in  the  superior  court,  Suffolk  county,  commonwealth  of  Massachusetts, 
for  unpaid  charter  hire  tmder  the  charter  here  referred  to,  and  on  or 
about  December  I,  1909,  American  filed  its  answer  and  set-off.  The 
action  was  duly  tried  in  the  Massachusetts  court  and  a  final  judgment 
rendered  in  favor  of  the  Banes  Steamship  Company.  The  present  libel 
of  Cuneo  is  against  American,  and  American  has  filed  its  petition  un- 
der admiralty  rule  59,  praying  that  Bacon  may  be  proceeded  against 
in  this  suit  for  the  damages  alleged  to  have  been  sustained  by  Cuneo, 
and  that  Cuneo  recover  its  damages  herein  against  Bacon. 

The  declaration  of  the  plaintiff  (Banes  Steamship  Company)  in  the 
Massachusetts  action  Set  forth  "that  on  or  about  the  27th  day  of  Feb- 
ruary, A.  D.  1909,  through  its  agent  in  that  behalf  duly  authorized," 
it  made  the  charter  here  under  consideration  with  American.  Recov- 
ery was  sought  for  charter  hire  for  one  month,  one  day,  and  tsvo  hours. 
There  was  no  controversy  as  to  the  one  day  and  two  hours,  but  the  dis- 
pute was  concerning  the  one  month,  beginning  September  17  and  ending 
October  17,  1909.  The  case  was  tried  before  the  superior  court  with- 
out a  jury,  and  the  court  found  for  the  plaintiff.  The  defendant  (Amer- 
ican) in  the  Massachusetts  action,  in  addition  to  a  general  denial,  set 
up  a  counterclaim  or  set-off  in  the  following  language : 

"And  the  defendant  further  says  that  the  plaintiff  did  not  maintain  the 
said  Tessel  in  a  thoroughly  efficient  state  in  hull  and  machinery  for  and 
during  the  term  of  taidi  charter  party,  and  did  not  maintain  her  boilers  la  a 
condition  to  bear  a  working  pressure  of  at  least  60  pounds  during  the  v?hole 
of  said  term,  but  did  permit  said  vessel  to  become  and  to  remain  out  of  re- 
pair and  in  an  improper  and  inefficient  condition,  in  consequence  of  which 
the  defendant  was  unable  to  use  said  vessel  during  a  contOerahle  part  of 
said  term,  to  the  great  damage  of  the  defendant."     (Italics  mine.) 

It  will  be  noted  from  the  italicized  portions  of  the  answer  that  the 
issue  raised  by  the  counterclaim  or  set-off  went  to  the  whole  term  of 
the  charter  party,  and  the  defendant  asserted  in  its  declaration  in  set- 
off that  the  plaintiff  owed  it  the  sum  of  $3,644.14  according  to  an  an- 
nexed account,  and  this  annexed  account  takes  in  alleged  items  for 
damage  occurring  in  July,  August,  September,  and  October,  1909. 

By  a  substituted  declaration  in  set-off,  defendant  asked  "in  recoup- 
ment and  set-off"  for  $3,644.14;  the  substituted  declaration  apparently 
adding  only  the  words,  "in  recoupment  and  in  set-off,"  and  to  the  sub- 
stituted declaration  there  was  annexed  an  account  for  the  same  items 
as  in  the  original  set-off,  but  somewhat  more  elaborately  set  forth. 
The  court  made  findings  of  fact  as  follows : 

"That  the  plaintiff  [the  Banes  Steamship  Company]  maintained  the  char- 
tered vessel  in  a  condition  fit  for  the  service  for  which  It  was  chartered  dur- 
ing the  whole  time  of  the  charter  party,  excepting  during  certain  periods 
when  necessary  repairs  were  being  made.  The  parties  have  agreed  to  the 
deductions  for  all  times  when  such  repairs  were  being  made,  before  August 
1909,  with  one  exception.    The  defendant  claims  that  it  was  entitled  to  a  de- 
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dactlon  for  the  loss  of  1%  days  at  Jamaica.  The  court  finds  that  It  Is  en- 
titled to  a  deduction  for  the  loss  of  10  honrs  at  that  place. 

"The  defendant  is  entitled  to  a  deduction  for  time  lost  during  repairs  and 
while  the  owners  were  securing  a  competent  engineer  In  Philadelphia,  from 
August  16,  1900,  to  August  21,  1909,  Q  days,  at  $i$ii.87  per  day. 

"The  court  find*  that  at  all  other  times  the  vessel  was  fit  for  the  service 
it  was  chartered  to  perform. 

'*The  court  finds  that  the  vessel  was  tn  an  unseaworthy  condition  when 
ordered  by  the  defendant  to  sail  on  August  16tb,  but  that  this  was  due  to  the 
fact  that  certain  repairs  were  needed.  These  repairs  were  completed  within 
a  reasonable  time,  namely,  on  August  19th,  and  the  vessel  was  then  in  a  sea- 
worthy condition,  and  continued  to  be  so  until  the  expiration  of  the  charter 
party. 

"The  court  rules  that  the  defendant  did  not  have  the  rl^t  to  cancel  the  con- 
tract at  this  time.  It  Is  fully  comi)ensated  by  not  being  required  to  pay  rent 
or  hire  during  this  period  as  provided  in  paragraph  7  of  the  charter  party. 

"On  August  28th  the  defendant  ordered  the  vessel  to  sail  for  Port  Maria. 

"On  September  24th  the  defendant  requested  the  plaintiff  to  secure  freight 
for  return  trip  from  Port  Maria. 

"This  last  request  was  complied  with,  and  the  vessel  was  chartered  to  the 
Lanasa  &  Goffe  Steamship  Company  for  this  return  trip,  and  the  defendant 
Is  entitled  to  have  credited  to  Its  account  the  amount  received  by  the  plain- 
tiff for  this  trip. 

"The  court  finds  that  the  plaintiff  is  entitled  to  recover  the  amount  claim- 
ed to  be  due  in  its  declaration,  and  that  the  defendant  is  entitled  to  the 
credits  stated  in  the  plaintiff's  declaration,  leaving  a  balance  of  $1,372.77, 
to  which  Interest  is  to  be  added  from  the  date  of  the  writ. 

"Upon  the  defendant's  Oeclaration  in  set-off  it  is  entitled  to  recover  nothing." 
(Italics  mine.) 

An  appeal  was  taken  from  the  judgment  of  the  trial  court,  and  that 
judgment  was  affirmed ;  Morton,  J.,  writing  the  opinion,  which  is  re- 
ported in  Banes  S.  S.  Co.  v.  American  Importing  &  Transportation 
Ca,  209  Mass.  96,  95  N.  E.  107,  and  a  copy  of  which  is  in  this  record. 

Counsel  for  American  contends,  in  effect,  that  the  only  question  in 
issue  which  was  determined  by  the  appellate  court  was  as  to  the  char- 
ter hire  for  the  one  month  and  one  day  and  two  hours,  or  rather  for 
the  one  month  beginning  September  17  and  ending  October  17,  1909. 
In  order  to  determine  what  is  found  by  a  court,  we  must  look  to  the 
judgment  roll,  by  whatever  name  called,  in  any  class  of  litigation  or  in 
any  jurisdiction.  The  opinion  of  the  court  may  be  of  assistance,  but  it 
does  not  determine  what  has  been  adjudged  or  decreed.  This  propo- 
sition is  so  familiar  and  ftmdamental  that  neither  authority  nor  discus- 
sion is  necessary.  It  seems  to  me  entirely  clear  that  the  judgment  of 
the  Massachusetts  court  disposed,  for  all  time,  of  the  claim  that  the  ves- 
sel did  not  maintain  her  boilers,  etc.,  and  is  res  judicata  as  between  the 
parties  or  privies  to  the  Massachusetts  action. 

In  the  case  at  bar  the  libel  asks  for  damages  for  acts  asserted  to  have 
been  done  in  July,  1909,  or,  in  other  words,  during  the  life  of  the  char- 
ter here  under  consideration ;  but  what  is  alleged  to  have  happened  was 
caused  by  the  same  breach  as  that  considered  in  the  Massachusetts 
case,  viz.,  unseaworthiness,  and  I  am  of  opinion  that  tlie  subject-mat- 
ter judicially  determined  in  the  Massachusetts  case  is  the  same  as  that 
set  forth  in  the  libel  in  this  case.  Straus  v,  American  Publishers' 
Ass'n,  201  Fed.  306,  119  C.  C.  A.  544;  L.  Bucki  &  Son  Lumber  Co.  v. 
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Atlantic  Lumber  Co.,  109  Fed.  411,  48  C.  C.  A.  455 ;  The  City  of  Lin- 
coln (D.  C.)  25  Fed.  835. 

The  impleaded  respondent  in  this  case  is  the  agent  of  the  Banes 
Steamship  Company.  The  declaration  in  the  Massachusetts  case  set 
forth  that  the  Banes  Steamship  Company  was  the  owner  of  the  Banes 
at  all  times  mentioned  therein,  and  diat  Bacon,  as  its  duly  authorized 
agent,  entered  into  the  charter  party  with  American.  It  is  evident, 
therefore,  that  Banes  Steamship  Company  and  Bacon  are  principal  and 
agent,  and,  had  the  Massachusetts  case  gone  against  the  steamship  com- 
pany, its  agent  would  not  have  had  any  cause  of  action  on  its  behalf 
for  the  same  matter. 

Cuneo,  of  course,  has  its  cause  of  action  against  American;  but 
American  cannot,  by  indirection,  defeat  the  effect  of  res  judicata  by 
bringing  Bacon  into  this  litigation  under  the  fifty-ninth  rule. 

As  appears  from  the  opinion  in  The  Banes,  221  Fed.  416,  137  C.  C. 
A.  214,  American  hy  mesne  assignment  transferred  its  claim  to  Cuneo. 
There  is  no  all^ation  that  Cuneo  so  assigned  the  cause  of  action  to 
American;  If  it  did  so,  American  would  be  in  privity  with  Cuneo  so 
far  as  the  Banes  action  is  concerned,  the  assignment  being  subsequent 
to  the  commencement  of  the  suit.  In  fact,  the  situation  is  that  Cuneo 
seeks  to  hold  American  liable,  and  is  presumably  indifferent  to  the  re- 
lations of  responsibility  and  liability  which  may  exist  between  Ameri- 
can and  Bacon,  American,  however,  has  attempted  to  vouch  in  Bacon, 
so  that  Bacon  may  be  held  liable  for  the  very  breach  disposed  of  by 
the  Massachusetts  action.  It  is  familiar  doctrine  that  the  court  will  not 
be  concerned  with  the  formal  title  of  a  suit  or  action,  nor  with  the 
manner  in  which  the  parties  are  arranged.  It  will  always  look  to  the 
true  relation  of  the  parties,  and,  this  being  so,  American  cannot  ac- 
complish with  the  aid  of  the  fifty-ninth  rule  what  it  could  not  accom- 
plish in  a  direct  litigation  between  it  and  Bacon. 

The  exception  is  overruled. 
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UNITED  STATES  v.  DOMINION  OIL  00.  et  at 

(District  Court.  S.  D.  CalUornia,  N.  D.    March  6,  1917.) 

No.  68. 

L  IwJTJKOTioN  «=>16S — ^Rkobivebs  «=746 — Suit  bt  Ukited  Statm  fob  Pos- 
session or  On.  IiANoa— Pbeliminabt  Injurotion. 

In  a  suit  by  the  United  States  to  recover  oil  land,  which  was  subject 
to  the  withdrawal  order  of  the  President"  of  September  27,  1909,  but  In 
the  possession  of  defendants,  claiming  nnder  prior  locations,  and  who 
bare  drilled  and  are  operating  producing  wells  thereon,  the  court  will 
not  grant  a  preliminary  injunction  to  stop  such  operation,  which  would 
work  irreparable  Injury  and  be  detrimental  to  whichever  party  is  suc- 
cessful, even  though  under  prior  decisions  It  seems  probable  that  com- 
plainant will  recover;  nor  will  it  appoint  a  receiver  to  operate  the 
wells,  where  It  is  being  done  by  defendants  in  an  ^dent  and  eoonom- 
ical  manner,  if  they  are  able  and  willing  to  furnish  a  bond  to  pay  any 
Judgment  which  may  be  recovered  against  them  because  of  their  con- 
tinued operation. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  {  338;  Re- 
ceivers, Gent  Dig.  {  70.] 

2.  Unitbd  States  <e=126 — Actions  by— Rights  as  Litioant. 

The  government  of  the  United  States  in  such  case  possesses  no  greater 
or  different  rights  than  a  private  litigant,  seeking  similar  relief. 
[Ed.  Note. — For  other  cases,  see  United  States,  Cent  Dig.  {  116.} 

8.-  Injunction  ®=»137(4) — Pbkliminabt  Injunction— Restbainino  Use  of' 
Pbopebtt  bt  Claimant  in  Pobsessioh. 

Possession  of  property  under  claim  of  title,  with  the  accompanying 
presumptive  right  of  ownership,  carries  with  it  a  right  to  the  use  and 
enjoyment  of  such  property  until,  by  due  process  of  law  and  after  fal)  . 
bearing,  it  has  been  finally  adjudged  that  such  claim  of  title  Is  m>-  • 
founded. 

[Ed.  Note.— For  other  cases,  see  Injunctlom,  Cent  Dig.  {  809.] 

In  Equity.  Suit  by  the  United  States  agabst  the  IDbminion  Oil  Com- 
pany and  others.  On  motion  by  complainant  for  preliminary  injunc- 
tion and  receiver.    Motion  denied,  on  condition. 

E.  J.  Justice,  of  Greensboro,  N.  C,  A.  E.  Campbell,  of  San  Luis 
Obispo,  Cal.,  and  Frank  Hall,  of  San  Francisco,  Cal.,  for  the  United 
States. 

A.  L.  Weil,  of  San  Francisco,  Cal.,  Andrews,  Toland  &  Andrews, 
of  Los  Angeles,  Cal.,  and  J.  R.  Pringle,  of  San  Francisco,  Cal.,  for 
defendants. 

BLEDSOE,  IXstrict  Judge.  This  is  a  "withdrawal  case,"  similar 
in  all  its  essential  attributes  to  cases  heretofore  considered  by  this 
court  (U.  S.  V.  McCutchen  [D.  C]  234  Fed.  702;  same  case  on  final 
hearing  [D.  C]  238  Fed.  575;  United  States  v.  Stockton  Midway, 
240  Fed.  1006),  involving  a  quarter  section  of  land  in  the  California  oil 
fields.  The  matter  arises  upon  application  by  the  government  for  an 
injunction  and  receiver  pendente  lite. 
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[1]  As  indicated  by  the  character  of  the  case,  though  location  no- 
tices had  been  posted,  at  the  time  of  the  executive  withdrawal  order 
of  September  27,  1909  (see  U.  S.  v.  Midwest  OU  Co.,  236  U.  S.  459, 
35  Sup.  Ct.  309,  59  L.  Ed.  673),  no  discovery  of  oil  had  been  made, 
and  neither  on,  nor  before,  nor  for  a  considerable  period  after,  the 
date  mentioned,  was  "diligent  prosecution  of  work  leading  to  a  dis-- 
covery  of  oil  or  gas"  in  progress  on  the  property.  A  well  was  begun 
and  oil  actually  discovered  therein  in  1910.  Subsequently  several  odier 
wells  were  drilled  by  defendant  operating  companies,  and  production 
therefrom  is  now  being  had  in  substantial  quantities.  No  fraud  of 
any  sort  is  charged  in  the  bill  with  respect  to  the  acquisition  or  as- 
serted title  on  the  part  of  defendants  to  the  land.  As  affects  the  own- 
ership of  and  right  to  the  land,  the  only  questions  involved  and  to  be 
tried  upon  final  hearing  are  whether  defendants  had  made  a  discovery 
on  the  land  prior  to  the  withdrawal,  or  were  on  that  date  and  continu- 
ously thereafter  engaged  in  diUgent  prosecution  of  work  leading  to 
such  a  discovery. 

Defendant  operating  conlpanies,  against  whc»n  provisional  relief  is 
asked,  are  asserted  to  be  "solvent"  concerns,  meaning,  presumably, 
that  they  have  a  present  ability  to  pay  their  lawful  obligations.  They 
are  engaged  in  operating  the  properties  involved — ^are  taking  oil  there- 
from and  converting  it  or  its  proceeds  to  their  own  use.  This  is  be- 
ing done  upon  property  which,  under  the  showing  thus  far  made,  prob- 
ably on  final  hearing  will  be  adjudged  to  belong  to  the  government,  in 
virtue  of  its  proprietary  ownership  thereof  and  withdrawal  of  the  same 
from  public  settlement  previously  to  any  valid  mineral  location  there- 
on. U.  S.  v.  McCutchen,  supra;  U.  S.  v.  Stockton  Midway  Co.,  su- 
pra. Ordinarily,  of  course,  in  such  an  instance,  the  court  would  en- 
join the  further  appropriation  of  the  substance  of  the  property — ^the 
thing  which  gives  it  its  value,  viz.  its  oil  content — as  constituting  waste. 
The  court,  however,  feels  impelled  to  take  judicial  notice  of  Ae  fact, 
gleaned  from  evidence  adduced  in  these  oil  cases,  that  upon  the  sink- 
ing of  a  well  into  the  oil  sands,  and  the  consequent  production  of  oil 
therefrom,  a  stoppage  of  the  operations  of  the  well  almost  inevitably 
produces  irreparable  as  well  as  incalculable  injury  to  the  property. 
This  result  accrues  because  of  an  infiltration  of  water  into  the  oil  sands, 
because  of  interference  with  the  established  channels  conveying  the 
oil  toward  the  well,  and,  not  infrequently,  because  of  depletion  of  the 
oil  measures  through  operations  on  adjoining  properties.  Under  the 
circumstances,  then,  the  court  will  not,  even  in  the  face  of  the  obvi- 
ous waste  being  committed,  issue  its  injunction.  So  to  do  would  be  to 
damage  both  parties  and  benefit  neither.  In  addition,  for  the  reasons 
above  adverted  to,  so  to  do  would  be  to  enjoin  the  defendants  from 
doing  the  precise  thing  the  government,  from  motives  of  obvious  self- 
defense,  would  be  compelled  to  do,  were  it  even  now  in  possession  of 
the  property. 

[2]  This  leaves  the  question  of  whether  or  not  a  receiver  for  the 
pn^erty  should  be  appointed.  Suggestion  has  been  made  in  these 
oil  cases  that,  in  consequence  and  m  furtherance  of  the  announced 
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and  commendable  conservation  policy  of  the  government  with  respect 
to  its  oil  lands  in  connection  with  its  naval  reserves  and  otherwise,  the 
court  ought,  practically  in  every  instance,  to  appoint  its  receiver  pen- 
dente lite  to  operate  and  control  oil  properties  upon  which  wells  have 
been  sunk  by  operating  companies,  who  apparently  are  acting  with- 
out right  as  against  the  proprietary  claims  of  the  government.  Such 
suggestion,  however,  has  not  found  favor  with  this  court,  I  conceive 
it  to  be  clearly  established,  both  upon  reason  and  authority,  that  the 
government,  in  such  a  case  as  this,  and  even  under  circumstances  so 
persuasively  in  its  favor,  possesses  no  higher  or  different  rights  than 
a  private  individual  seeking  similar  relief  would  possess.  The  fact 
that  the  securing  or  conserving  of  oil  as  a  fuel  for  its  navy,  whereby 
it  may  properly  defend  or  even  perpetuate  itself,  is  involved,  does  not 
add  to  its  rights  in  this  court  nor  change  its  character  as  a  suitor. 
What  it  may  do  because  of  military  necessity  through  its  executive 
branch  does  not  here  conciem  us. 

Unless  we  are  to  disregard  established  and  accepted  canons  of  con- 
.  stitutional  guaranties  and  overlook  fundamental  features  of  the  social 
contract,  in  a  court  of  justice,  due  and  proper  attention  at  all  times, 
even  as  against  the  proprietary  claims  of  tibe  sovereign  government, 
must  be  accorded  to  the  rights  of  private  property ;  an  individual  in 
the  ownership  of  his  private  property  is  just  as  much  entitled  to  pro- 
tection against  trespass  where  tihe  government  is  involved  as  he  is 
where  other  individuals  are  involved.  Acting  through  its  judicial  arm, 
the  government  has  no  greater  license  to  violate  his  rights,  which  are 
guaranteed  in  the  fundcunental  law  of  the  land,  than  has  a  private 
party.  Because  of  such  considerations,  this  court,  in  this  as  iiv  other 
instances  of  a  similar  nature,  feels  it  its  duty  to  refrain  from  appoint- 
ing a  receiver,  except  in  the  event  that  such  appointment  is  strictly 
necessary  in  order  that  the  fruits  of  a  judgment,  probably  to  be  recov- 
ered by  the  party  applying  for  such  appointment,  may  not  be  lost. 

[3]  Possession  of  property,  with  an  accompanying  presumptive 
right  of  ownership,  such  as  exists  in  the  case  at  bar,  carries  with  it 
a  right  to  the  use  and  enjoyment  of  such  property  until  by  due  process 
of  law  and  after  full  hearing  it  has  been  iinally  adjudged  that  such 
possession  and  claim  of  title  are  unfounded.  The  court  should  not, 
even  by  its  mere  provisional  decree,  seek  to  interfere  with  such  sub- 
stantial right  of  enjoyment,  except  in  the  face  of  the  strict  necessity 
which  demands  such  course.  As  was  so  Aptly  said  by  the  Supreme 
Court  of  Georgia,  in  Crawford  v.  Ross,  39  Ga.  44: 

"Tbe  blgb  prerogative  act  of  taking  property  out  of  tbe  hands  of  one,  and 
putting  It  In  pound,  under  the  order  of  a  Judge,  ought  not  to  be  taken,  ex- 
cept to  prevent  manifest  wrong,  tmminently  inipendiug." 

With  the  sentiment  and  spirit  of  that  declaration  of  the  law  I  am 
in  entire  accord.  The  evidence  taken  at  the  hearing  shows  that,  though 
the  defendant  operating  companies  are  actually  operating  producing 
wells  upon  this  land  and  removing  the  oil  therefrom,  yet  ttiey  are  do- 
ing this  in  a  satisfactory,  efficient,  and  economical  manner.  They  are 
doing  it  just  as  capably,  just  as  agreeably  to  the  rights  of  the  gov- 
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eminent  in  this  respect,  as  a  receiver  or  the  government  itself  could 
do  it.  The  court  will  take  judicial  knowledge  of  the  fact  that  there 
are  but  a  very  few  purchasing  agencies  in  the  California  oil  fields, 
and  it  will  take  judicial  knowledge  of  the  fact,  as,  in  fact,  it  is  to  be 
presumed,  that  adequate  records  of  production  and  sales  of  oil  are 
made  from  day  to  day,  in  due  course.  There  can  be  no  doubt,  there- 
fore, in  my  mind,  that,  in  so  far  as  the  wells  themselves  and  the  ques- 
tion of  the  amount  of  oil  taken  therefrom  are  concerned,  the  rights 
of  the  government,  if  it  be  successful  upon  final  hearing,  will  be  as 
well  taken  care  of  under  present  management  and  operations  as  if  a 
receiver  were  in  charge. 

Assuming  the  government  to  be  successful,  there  will  be,  however, 
in  due  course,  an  accounting  between  it  and  tiiese  defendants.  It  will 
not  do  to  say  that,  because  they  are  solvent  now  and  have  solvent 
stockholders,  the  government  is  to  be  required  to  submit  to  a  suit  in 
the  future,  either  against  the  respective  defendants  or  as  against  their 
stockholders  upon  a  statutoiy  liability.  The  rights  of  the  govenunent 
require  that,  its  claims  and  its  ability  to  recover  ample  and  adequate 
restitution  from  the  defendant  companies,  in  the  event  that  it  is  suc- 
cessful on  final  hearing,  should  be  recognized  and  made  secure  at  this 
time.  Though  the  defendant  companies  are  solvent  now  and  have  a 
present  ability  to  pay  their  debts,  that  in  itself  is  no  proof,  nor  at  all 
persuasive,  of  the  fact  that  a  similar  ability  would  exist  at  some  dis- 
tant point  in  the  future,  especially  when  their  probable  liabilities  to 
the  government  are  increasing  with  each  day's  operations. 

My  conclusions,  then,  are  that  it  would  be  unwise  to  issue  an  in- 
junction; the  necessities  of  the  case  as  now  existing  do  not  require 
the  appointment  of  a  receiver  to  manage  and  operate  the  property; 
some  indemnity,  however,  should  be  provided  for  the  government,  so 
that  it  may  reasonably  expect  restitution  in  the  event  of  its  ultimate 
success.  In  this  behalf  it  would  seem  proper  that  .the  respective  op- 
erating defendants  should  furnish  a  bond,  to  be  renewed  from  year 
to  year,  conditioned  that  they  will  pay  to  the  government  the  jimount 
of  any  judgment  it  may  secure  as  against  them  because  of  mineral 
hereafter  to  be  extracted  from  the  land  in  question  and  appropriated 
to  their  own  use.  If  the  parties  can  stipulate  as  to  the  form  and 
amount  of  such  a  bond,  the  court  will  be  glad  to  enter  an  order  in  ac- 
cordance therewith.  If  it  be  impossible  for  them  to  agree,  the  court 
itself  will  take  evidence  ?ind  frame  an  appropriate  order.  In  the 
event  of  a  refusal,  or  the  inability,  of  the  respective  defendants  to  give 
such  bond,  the  court  will  order  the  impounding  of  the  oil  obtained  from 
the  premises,  or  the  money  derived  therefrom,  or,  as  a  last  resort, 
but  as  the  only  one  properly  protective  of  the  rights  of  the  government, 
will  appoint  a  receiver  as  in  other  cases. 

Application  for  either  one  of  the  alternative  orders  above  mentioned 
may  be  made  to  the  court,  and  if  not  so  made  within  15  days  from 
date  hereof  the  order  last  mentioned  will  be  entered. 
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PATERLINI  6t  UX.  T.  MEMORIAL  HOSPITAXi  ASS'N  OF  MONONGAHBIA 

OITI  et  al, 

(District  Court,  W.  D.  PennsylTaola.    October  Term,  1&14.) 

No.  1201. 

Ohabttiss  «s>45(2) — ^HosPiTAui — Acrioifs  ixjb  Dkath — Boitioisnot  o»  Bvi- 

DBNCB. 

ETldence  held  Insufficient,  as  matter  of  law,  to  sustain  allegations  ot 
negligence  against  a  hospital  association  in  an  action  to  recover  for  tlie 
death  of  a  patient  whldi  resulted  from  poison  given  to  Iilm  by  a  nurse 
through  mistake,  under  the  rule  that  in  case  .of  the  negligence  of  a 
servant  while  engaged  in  administering  a  charity  the  doctrine  of  re- 
spondeat superior  does  not  apply. 

[Ed.  Note. — For  other  cases,  see  Charities,  Cent.  Dig.  |  103.] 

At  Law.  Action  by  John  Paterlini  and  wife  against  the  Memorial 
Hospital  Association  of  Monongahela  City,  Pa.,  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  move  for  a  new  trial.    Denied. 

For  prior  opinions,  see  229  Fed.  838,  and  232  Fed:  359,  146  C.  C. 
A.  407. 

Arthur  O.  Fording,  of  Pittsburgh,  Pa.,  for  plaintiffs. 
McIIvain,  Murphy,  Day  &  Witherspoibn  and  Andrew  M.  Linn,  all  of 
Washington,  Pa.,  for  defendants. 

THOMSON,  District  Judge.  We  are  asked  in  this  case  to  grant  a 
new  trial,  on  the  ground  tfiat  the  court  erred  in  giving  binding  instruc- 
tions in  favor  of  the  defendants  when  the  case  was  one  for  the  jury. 
Although  the  facts  were  not  in  dispute  and  the  case  rested  on  the  evi- 
dence adduced  by  the  plaintiff,  it  is  insisted  that  these  facts  established 
n^ligence  on  the  part  of  defendants,  or  at  least  that  reasonable  men 
might  differ  upon  the  question  as  to  whether  there  was  negligence  or 
not,  and  therefore,  that  the  determination  of  the  question  was  for  the 
jury.  This  generjil  principle,  under  the  authorities,  may  be  conceded ; 
but  in  order  to  determine  whether  negligence  has  been  shown,  or  facts 
from  which  negligence  can  be  fairly  inferred,  it  is  necessary  to  con- 
sider both  the  pleadings  and  the  evidence  offered  in  suppbrt  of  the 
plaintiffs'  averments.  Much  testimony  was  admitted  by  the  court  over 
defendants'  objection,  as  I  was  anxious  in  view  of  the  opinion  of  the' 
Circuit  Court  of  Appeals  on  the  demurrer  (232  Fed.  359,  146  C.  C.  A. 
407)  to  give  the  plaintiffs  every  opportunity  to  produce  all  their  evi- 
dence bearing  on  the  question  of  negligence,  reserving,  of  course,  the 
right  to  pass  upon  its  competency  and  legal  effect  when  the  testimony 
was  all  in.  This  case  is  not  so  exceptional  in  its  character  that  it  is  not 
to  be  governed  by  the  well-recognized  principles  of  pleading  and  prac- 
tice. The  defendants  in  this  case,  as  in  every  other,  were  entitled  to  be 
informed  by  the  plaintiffs'  declaration  of  the  negligence  which  was 
charged  against  them,  so  that,  being  informed  witti  reasonable  exact- 
ness, they  might  be  able  to  properly  prepare  their  defense  thereto. 
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When  the  negligence  is  defined  in  the  declaration  with  that  definiteness 
which  the  law  contemplates  and  intends,  it  becomes  a  guide  in  deter- 
mining the  competency  of  the  evidence,  and  evidence  which  does  not 
tend  to  establish  the  particular  negligence  charged  is  not  competent, 
and  should  be  excluded.  With  this  principle  in  mind,  and  that  other, 
that  the  allegata  and  probata  must  agree,  let  us  look  briefly  at  the  negli- 
gence charged  and  the  proof  offered  in  support  of  it 

Turning  to  the  aniiended  declaration  which  took  the  place  of  the  orig- 
inal, the  former  being  entirely  too  vague  and  indefinite,  it  is  admitted 
that  the  decedent's  death  was  directly  caused  by  the  negligence  of  the 
nurse  diarged  with  the  care  of  the  patient,  in  attempting  to  administer 
some  medicine  prescribed  for  him  she  negligently  gave  to  the  patient 
instead  a  dose  of  bichloride  of  mercury.  This  averment  is  followed  by 
some  char|;es  of  negligence  on  the  part  of  the  defendants,  so  very  gen- 
eral in  their  nature  as  to  give  the  defendants  no  notice  of  the  character 
thereof.   These  averments  are  as  follows : 

"(1)  The  said  defendants  were  grossly  negligent  in  tbe  management  of  the 
said,  hospital  in  Iteepiag  such  violent  poison  as  bichloride  of  mercury  In  such 
drcmnstances  as  to  allow  a  nurse,  whether  careful  or  negligent,  to  make 
such  a  mistake. 

"(2)  The  said  defendants  were  grossly  negligent  in  so  conducting  the  process 
of  removing  the  activities  of  the  said  bosfpital  from  one  building  to  another  as 
to  make  such  mistake  possible. 

"(3)  Tbe  said  defendants  were  negligent  In  the  employment  of  persons 
charged  with  the  direct  management  of  the  said  hospital,  and  eepedally  thas9 
charged  with  the  duty  of  its  said  removal. 

"(4)  The  said  defendants  were  negligent  in  flEdling  to  provide  for  tbe  said 
I>atient  a  safe  environment  for  his  care." 

The  pleader,  recognizing  that  these  averments  were  too  general  to 
meet  the  requirements  of  pleading,  undertook  to  specify  the  actual  neg- 
ligence relied  upon  as  follows : 

"To  be  more  specific  in  respect  to  the  said  negligence  of  the  defendants: 
Whereas  it  la  a  custom  among  hospitals  for  those  persons  who  are  invested 
with  the  management  thereof  to  provide  in  each  such  hospital  a  separate 
cupboard  or  closet  for  the  safe-keeping  therein  of  such  poisons  as  must  be  had, 
and  for  keeping  them  separate  and  apart  from  all  other  drugs,  medicines,  and 
supplies,  and  to  keep  such  cupboard  or  closet  securely  locked  with  a  single 
key  thereto  la  the  custody  of  some  one  person  charged  with  the  responsi- 
bility thereof,  so  that  no  physician  or  nurse,  either  by  design  or  mistake, 
could  obtain  any  poison  in  such  Jiospital  without  applying  therefor  to 
'the  custodian  thereof,  by  which  customary  precaution  the  danger  of  acci- 
dent or  mistake  in  the  use  of  poisons  is  reduced  to  a  minimum;  and 
whereas  the  said  custom  has  prevailed  throughout  the  commonwealth  for 
many  years,  and  at  all  the  times  herein  referred  to  was  a  well-known  custom 
and  universally  observed;  and  whereas  these  defendants,  prior  to  the  times 
herein  referred  to,  had  themselves  observed  the  said  custom ;  and  whereas  the 
observance  of  the  said  custom  and  the  separate  storage  of  poisons  under  lock 
and  key  Is  always  a  simple  and  obvious  expedient,  and  a  well-known  pre- 
caution, and  Is  at  all  times  convenient,  inexpensive  and  eOldent — yet,  not- 
withstanding the  said  universal  custom  and  their  own  former  observance 
thereof,  and  notwithstanding  the  Increased  and  unusual  danger  involved  in  a 
neglect  of  such  custom  during  the  process  of  removal  of  the  said  hospital  from 
one  building  to  another,  and  notwithstanding  all  the  premises,  the  said  cor- 
porate defendant  and  its  said  trustees,  and  each  and  every  of  them,  41d  sp 
grossly  neglect  the  said  customary  precautions  as  that  in  the  said  removal 
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they  allowed  the  stock  of  polaons  then  on  haAd  to  be  taken  out  of  their  ac- 
customed depository  for  the  purpose  of  removal,  and  to  be  removed  without 
being  thus  protected,  and  after  removal  to  the  said  new  building  to  be  left 
without  such  separate  care  and  without  the  usual  protection  of  lock  and  key 
for  a  long  i>erlod  of  time,  to  wit,  for  two  days ;  and  the  said  stock  of  xwisona 
thus  on  hand  for  use  in  said  hospital  had  been  thus  negligently  allowed  to  be 
without  the  said  customary  protection  for  two  days  before  the  occurrence  of 
the  raid  mistake  which  caused  the  death  of  the  patient  aforesaid." 

Here,  then,  we  have  the  charge  that  there  existed  the  well-known 
and  universally  observed  custom  in  hospitds  of  keeping  under  lock 
and  key  all  poisons  which  must  be  had,  separate  and  apart  from  all 
other  (farugs,  medicines,  and  supplies.  That  this  condition  was  not  only 
well  known,  but  that  previous  to  the  time  of  the  accident  had  been  ob- 
served by  the  defendants ;  that  they  neglected  die  said  customary  pre- 
cautions, and  in  the  removal  of  the  hospital  took  the  poisons  out  of 
their  accustomed  depository  in  the  removal,  and  left  them  without  the 
usual  protection  of  lock  and  key  for  a  long  time,  to  wit,  the  period  of 
two  days.  This  is  the  negligence  charged  against  the  defendants,  and 
the  ground  for  their  liab&ity  to  answer  for  the  negligent  act  of  the 
nurse  in  administering  the  poison  by  mistake. 

The  proofs  wholly  fail  to  establish  these  allegations  of  negligence. 
Plaintiffs'  undisputed  testimony  shows : 

First.  That  in  the  old  hospital  the  nonpoisonous  medicines  were  kept 
in  an  unlocked  closet.  In  the  new  hospital  they  were  kept  in  a  closet, 
one  on  each  floor,  under  lock,  the  key  being  in  the  possession  of  the 
particular  nurse  in  charge  of  tfiat  floor. 

Second.  Both  in  the  old  and  the  new  hospital,  the  poisons,  in  tablet 
or  crystalline  form,  were  kept  in  a  stock  or  supply  room,  which  was 
kept  locked,  the  key  being  in  the  possession  of  the  superintendent. 

Third.  In  both  the  old  and  the  new  hospital,  the  poisonous  solu- 
tions which  were  used,  not  for  medicines,  but  for  external  applica- 
tion in  connection  with  operations,  were  kept  in  the  operating  room  in 
bottles  properly  labeled,  not  under  lock,  for  ready  use  in  emergencies, 
and  with  these  were  certain  other  solutions  nonpoisonous,  such  as  salts 
used  for  like  purposes.  Not  a  word  of  testimony  was  offered  to  show 
that  any  custom  to  safeguard  the  handling  of  poisons  existed  any- 
where, that  was  not  observed  by  the  defendants,  and  the  superintend- 
ent, whom  the  plaintiffs  called  and  who  was  conceded  of  record  to  be 
•competent,  and  who  had  experience  in  Europe  as  well  as  in  this  coun- 
try, testified  that  she  never  knew  of  the  solutions  used  in  the  operating 
room  of  any  hospital  to  be  kept  under  lock  and  key,  stating  in  connec- 
tion with  this  testimony  her  reason  therefor.  In  other  words,  plain- 
tiffs' proof  wholly  failed  to  sustain  their  allegations.  Without  stop- 
ping to  consider  the  authorities,  I  think  they  all  agree  that  for  the  neg- 
ligence of  a  servant  while  engaged  in  administering  a  charity,  the  doc- 
trine of  respondeat  superior  does  not  apply.  Certainly  not,  unless  there 
were  shown  to  be  negligence  in  the  selection  of  the  servant.  Here  it  is 
conceded  that  the  negligence  of  the  nurse  was  the  direct  cause  of  the 
death.  There  is  neitiier  allegation  nor  proof  of  any  negligence  in  the 
selection  of  the  nurse.    It  is  conceded  that  the  superintendent  was  com- 


Digitized  by 


Google 


132  ,  241  FBDEBAL  BEFOBTEB 

petent,  and  shown  that  she  was  a  person  of  wide  experience.  In  her 
care  were  placed  the  internal  operations  of  the  hospital,  including  the 
selection  and  diarge  over  the  nurses.  All  the  medicines  intended  for 
internal  use,  both  poisonous  and  nonpoisonous,  were  kept  in  closets  un- 
der lock  and  key;  those  intended  for  external  application,  to  be  used 
under  the  direction  of  physicians  and  trained  nurses,  were  kept  there, 
as  elsewhere,  in  the  operating  room  for  ready  use.  No  medicines  were 
kept  in  the  operating  room.  The  nurse  whose  neglect  caused  the  in- 
jury, without  right  or  authority  went  to  the  operating  room,  saw  there 
a  bottle  of  "mag"  salts  and  a  bottle  of  bichloride  of  mercury,  each  bot- 
tle properly  labeled,  and  thus  she  was  not  deceived  as  to  tfie  contents 
of  die  bottles.  Acting  thus  without  right  or  authority,  in  searching  for 
medicines  where  she  had  no  right  to  go,  and  then  bluodering  in  picking 
up  the  wrong  bottle  after  its  label  had  informed  her  of  its  deadly  con- 
tents, it  becomes  clearly  apparent  that  the  distressing  accident  was  due 
solely  and  only  to  the  negligence  of  the  nurse. 

If  the  question  of  negligence  under  the  above  facts  were  submitted 
to  the  jury,  it  is  possible  that  a  jury  might  reach  another  conclusion. 
This  chiefly  because  there  would  be  a  natural  tendency  to  charge 
against  the  defendants  the  negligence  of  the  nurse;  to' hold  the  employ- 
er liable  for  the  acts  of  the  employ^.  But,  applying  the  law  as  I  under- 
stand it  to  be  to  the  undisputed  facts  which  are  relevant  and  material 
under  the  issue  raised  by  the  pleadings,  I  am  of  opinion  that  the  negli- 
gence charged  has  not  been  established,  and  that  it  was  my  duty  to  so 
declare  as  a  matter  of  law. 

The  motion  is  therefore  refused. 
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IROQUOIS  IBON  CO.  t.  KRUSB. 

PINB  TREE  MFO.  CO.  et  al.  v.  SAME. 

(Carcnlt  Court  of  Appeals,  Etgbtb  Circuit    Mar<di  13,  191T.) 

(Nos.  4737,  4738.) 

1.  JUDOMKNT   ^=s>A83— O0IfCI.UBIVKNK8S— Persoks    Not    Pabtxes— Assionbes. 

K>  and  T.,  both  agents  of  a  company  which  acted  for  the  I.  company 
In  procuring  mineral  lands,  purchased  the  surface  of  a  tract  of  land 
and  by  leastm  of  the  surface  ownership  obtained  a  favorable  lease  from 
tile  P.  company,  the  owner  of  the  minerals,  which  was  turned  ovisr  to 
the  I.  comjMtny.  T.  had  a  secret  contract  with  the  P.  company,  wheiteby 
a 'part  of  the  royalties  under  the  lease  were  to  be  paid  to  him,  and  the 
I.  company,  on  learning  thereof,  forced  him  to  assign  his  contract  to  It. 
K.  sued  T.  and  the  P.  company  to  eBta]>llsh  an  Interest  In  the  contract 
between  T.  and  the  P.  ctHupany,  and  obtained  Judgment  Held,  that 
while  the  I.  comi»ny  was  then  vested  with  full  title  to  all  of  T.'s  in- 
terest In  this  contract.  It  was  not  bound  by  such  judgment  not  having 
been  a  party  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  |  1206.] 

2.  Tbubts  e=»102(l) — CoHSTBUcnvB  Tbusts— Violation  of  Confidence. 

Wben  one  person  is  placed  in  sudi  relation  to  another  that  be  be- 
comes Interested  for  or  with  him  In  any  property  or  business,  he  is  in 
such  fiduciary  relation  with  him  as  to  be  prohibited  from  acquiring 
rights  in  such  property  or  business  antagonistic  to  the  person  with 
whose  Interests  he  is  assodatt^  and  if.  In  violation  of  this  Inhibition, 
he  aOqulres  any  property  or  Interest  by  means  of  Interest  or  information 
acquired  through  the  fiduciary  relation,  thereby  preventing  or  hinder- 
ing his  associate  in  accomplishing  the  object  of  the  agency,  the  property 
thus  acquired  Is  charged  with  a  constructive  trust  for  the  benefit  of  his 
associate. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  i  168.] 

3.  Tbusts  €=»102(1) — Constructive  Tbusts— Vioi.ation  of  Conwdeotcb. 

Neither  a  legal  nor  equitable  interest  by  ritber  iMrty  during  the  rela- 
tiaa  In  the  property  subsequently  acquired,  nor  authority  in  either  to 
buy  or  sell  it  nor  damage  to  the  party  betrayed,  nor  the  edstence  of 
the  fiduciary  relation  at  the  time  the  confidence  Is  abused,  is  indispensa- 
ble to  the  existence  of  the  relation,  and  a  subsequent  abuse  of  the  con- 
fidence' bestowed  under  it  for  the  purpose  of  acquiring  the  property  Is 
sufficient 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §  163.] 

4.  Tbubts  ^9lQ2(l>— Gonstbuotivb  TBtrsrs— Vioiation  of  Confidence. 

The  principle  applies,  not  only  to  the  agent  himself  but  to  his  sub- 
agents,  clerks,  assistants,  and  partners  In  business. 
[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  J  153.] 

5.  Tbusts  4saa02(l) — CoNSTBuonvE  Tbd8t&— Vioiation  of  Confidence, 

The  R.  company,  engaged  in  mining,  and  whose  stock  ^  was  owned  by 
various  Iron  manufacturers,  one  of  which  was  the  L  company,  also,  for  a 
compensation,  devoted  its  energy  to  discovering  and  acquiring  other  ore 
lands  and  developing  mines  for  such  manufacturers.  T.,  its  general 
manager,  and  H.,  Its  general  field  superintendent  purchased  the  surface 
of  a  tract  of  land,  and  by  reason  of  the  surface  ownership  obtained  a 
favorable  lease  from  the  P.  company,  the  owner  of  the  minerals  in  such 
land,  which  lease  was  turned  over  to  the  I.  company,  as  was  intended 
from  the  outset.    T.  had  a  secret  contract  vrlth  the  P.  company,  whereby 

*s»For  otber  cuaa  ■••  lame  topic  *  KBT-NDlfBBR  to  all  Key-'Kumbared  Dlgeiti  A  Indaxe*. 
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a  part  of  tbe  royalties  under  the  lease  were  to  be  paid  to  blm.  The  I. 
company  forced  T.  -  to  assign  this  contract  to  it,  and  sued  K.  and  tbe 
P.  company  to  enforce  a  constructlTe  trust  In  the  benefits  arising  oat  of 
such  contract  Held,  that  the  rule  that  neither  agents  nor  subagents 
may  acquire  rights  against  the  principal  in  the  subject-matter  of  tbe 
employment  by  virtue  of  knowledge  or  information  obtained  as  an  in- 
cident thereto  applied  to  K.,  even  though  he  was  not  fully  infonned  as 
to  the  exact  relationship  between  the  B.  and  I.  companies;  he  knowing 
practically  what  was  done  and  sought  to  be  don& 
[Ed.  Note. — For  other  cases,  see  Trusts,  Gent.  Dig.  i  153.]     / 

6.  Tbusts  «=3llO— Surra  to  Establish  and  Enfobos— Evideroe. 

Though  the  I.  company  was  seeking  only  to  obtain  ore  bodies  and  was 
not  acquiring  the  surface  as  sudi,  evidence  held  to  show  that  K.  knew 
the  tract  was  t>eing  acquired  primarily,  not  as  a  surface  proposition, 
but  as  an  important  adjunct  to  the  acquisition  and  uses  of  mines  and 
mining. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  S  160.] 

7.  Thtibts  «3>107 — ConsTBUcnvB  Tbustb— Vioiatior  of  Confidence. 

Where  it  was  conceded  that  T.  abused  the  confidence  of  both  the  R. 
and  I.  companies  and  that  his  interest  was  held  in  trust  for  the  I.  com- 
pany, K.  was  diarged  with  his  knowledge  of  the  purposes  of  the  trans- 
action, even  though  he  did  not  know  that  the  transaction  was  a  fraud 
on  the  I.  company,  as  be  and  T.  were  partners,  and  a  partnership  can- 
not profit  by  the  act  of  a  member  in  betrayal  of  tlie  confidence  reposed 
in  him  as  fidndary. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  J  167.] 

8.  Trusts  «=s>312— Constructive  Trusts— Rxiububsxuent  of  Expenses. 

While  T.  and  K.  were  entitled  to  be  reimbarsed  for  their  actual  ex- 
penses and  outlays  for  tbe  benefit  of  the  principal,  where  tbe  I.  com- 
pany in  settling  with  T.  bad  allowed  expenditures  made  by  him,  K.  was 
bound  to  look  to  T.,  his  partner,  for  the  satisfaction  of  any  rights  be 
bad  in  respect  to  money  turned  over  to  T.  for  use  in  the  transaction. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  {  431.] 

0.  Mines  and  Minerals  «='64— Contracts— Assionmentb. 

Neither  the  P.  company  nor  its  successor  in  interest  could  refuse  to 
perform  the  agreement  with  T.  merely  because  the  I.  company  had  tak- 
en over  such  contract  frcnn  T.;  its  situation  not  being  (diang«l  to  Its 
disadvantage. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  ||  181- 
184.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

Suit  by  the  Iroquois  Iron  Company  against  Henry  J.  Kruse  and  oth- 
ers, in  which  the  Pine  Tree  Manufacturing  Company  and  another 
filed  a  cross-bill.  From  a  decree  in  favor  of  Kruse,  plaintiff  and  the 
cross-complainants  bring  separate  appeals.  Reversed  and  remanded, 
with  directions. 

George  T.  Buckingham,  of  Chicago,  111.  (Edward  L.  Shannon,  of 
Denver,  Colo.,  on  the  brief),  for  appellant  in  No.  4737. 

H.  B.  Fryberger  and  Oscar  Mitchell,  both  of  Duluth,  Minn.  (Frank 
B.  Kellogg,  of  St  Paul,  Minn.,  on  the  brief),  for  appellee  in  No. 
4737. 
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N.  H.  Clapp  and  A.  W.  Clapp,  both  of  St.  Paul,  Minn.,  for  appel- 
lants in  No.  4738. 

H.  C.  Fulton,  of  Duluth,  Minn.  (H.  B.  Fryberger  and  Oscar  Mitch- 
ell, both  of  Duluth,  Minn.,  and  Frank  B.  Kellogg,  of  St.  Paul,  Minn., 
on  the  brief),  for  appellee  in  No.  4738. 

Before  CARtAND,  Circuit  Judge,  and  TRIEBER  and  VAN 
VALKENBURGH,  District  Judges. 

VAN  VALKENBURGH,  District  Judge.  During  the  years  1909 
and  1910,  appellant  Iroquois  Iron  Company,  an  Illinois  corporation, 
had  its  business  office  in  the  Com  Exchange  National  Bank  Building 
at  Chicago.  The  Rogers-Brown  Ore  Company,  a  Minnesota  corpora- 
tion, occupied  a  part  of  the  same  suite  of  offices.  The  principal  busi- 
ness of  the  Iroquois  Company  was  the  manufacture  of  pig  iron,  and 
the  chief  raw  material  used  in  this  manufacture  yras  iron  ore.  The 
Rc^ers-Brown  Company  was  organized  to  prospect  for  and  acquire  • 
lands  containing  iron  ore,  to  develop  mines  upon  these  lands,  and  to 
produce  iron  ore.  The  capital  stock  of  the  Ore  Company  was  owned 
by  various  iron  manufacturers,  such  as  Iroquois,  who  depended  upon 
it  largely  for  their  raw  material.  The  Iroquois  Company  alone  owned 
29  per  cent,  of  the  Ore  Company's  stock.  The  directors  in  the  two 
companies  were  largely  the  same ;  the  president  and  general  manner 
of  the  Rogers-Brown  Company  spent  most  of  their  time  in  the  Chicago 
offices,  which  constituted  its  administrative  headquarters;  its  operat- 
ing office  was  at  Deerwood,  Minn.,  on  the  Cuyuna  Range,  a  district 
exceedingly  rich  in  iron  ore.  One  Chester  D.  Tripp,  son  of  an  Iro- 
quois director,  was  general  manager  of  the  Rogers-Brown  Ore  Com- 
pany. Henry  J.  Kruse,  appellee,  was  its  general  superintendent  in 
charge  of  its  field  operations,  with  engineers,  draftsmen,  and  stenogra- 
phers under  him.  He  was  stationed  at  Deerwood,  and,  except  when 
Tripp,  his  immediate  superior,  paid  occasional  visits  from  Chicago,  had 
exclusive  direction  of  tihe  Ore  Company's  affairs  on  the  Range. 

The  Rogers-Brown  Ore  Company,  acting  as  the  feeding  instrument 
of  the  different  companies  which  owned  its  stock,  in  addition  to  the 
activities  first  above  described,  on  occasion  devoted  its  energies,  its 
organization  and  tools  to  the  discovery  and  acquisition  of  oSier  ore 
lands  and  the  development  of  mines  thereon  for  its  clients,  more  par- 
ticularly the  iron  manufacturers  by  whom  it  was  organized  and  con- 
trolled. Generally,  it  appears,  it  acted  contemporaneously  on  behalf  of 
these  several  companies;  but  at  the  particular  time  under  considera- 
tion, beginning  some  time  in  the  year  1909  and  extending  through 
1910,  the  Iroquois  Company  alone  had  signified  its  purpose  to  acquire 
other  mining  properties  in  this  district,  desiring  a  larger  ore  supply 
than  it  could  get  from  the  holdings  of  the  Rogers-Brown  Company. 
The  field  organization  of  the  latter  company,  including  its  general 
superintendent,  Kruse,  and  under  the  direction  of  its  general  manager, 
Tripp,  was,  during  this  period,  engaged  largely  in  these  operations, 
which  consisted  in  seeking  out  promising  locations,  securing  prelim- 
inary contracts  and  options,  followed  up  by  such  exploration  work 
as  WAS;  necessary  to  establish  the  desirability  of  ultimate  working  leas- 
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es.  At  the  outset,  the  parties  directly  interested  may  have  been  known 
only  to  the  managing  officers  of  the  Ore  Company,  but  that  company 
was  well  understood  by  its  employes,  and  particularly  by  the  appellee, 
to  be  engaged  in  acquiring  desirable  properties  for  itself  or  its  various 
clients.  In  December,  1909,  two  properties,  known  as  the  "Oberg" 
and  "State"  leases,  were  acquired  and  drilled  for  the  Iroquois  Com- 
pany. Thereafter,  in  1910,  negotiations  were  pending  for  a  number 
of  other  properties,  including  one  known  as  the  "C.  M.  Hill  40." 
This  was  ultimately  taken  over  by  the  Rogers-Brown  Company  for 
the  Iroquois  Company  on  or  about  July  4,  1910.  Indications  were  that 
the  ore  body  in  this  tract  extended  to  the  east  upon  80  acres  of  land 
owned  by  one  Jacobson,  for  whom  one  B.  Magoffin  had  acted  as  agent. 
Ore  had  been  proved  up  on  both  sides  of  this  tract,  and  it  was  recog- 
nized by  Tripp  and  Kruse  as  of  probable  value  for  mining  purposes, 
and  especially  in  connection  with  the  Hill  40,  for  which  negotiations 
were  pending.    On  May  21st  Tripp  wrote  to  Kruse  as  follows: 

"Magoffin  tells  me  that  the  40  to  the  east  (of  the  Hill  40)  has  the  surface 
rights  Invested  in  some  fanner.  It  would  be  our  idea  to  control  this,  not 
only  for  the  location,  but  in  order  to  get  a  half  hitch  on  the  ore  that  will  be 
run  off  the  Mattson  (Hill)  to  the  east." 

To  this  Kruse  replied  by  letter  of  May  23d : 

"I  shall  look  into  the  matter  and  see  U  we  can  tie  up  the  party  who  owns 
the  surface  .right  to  the  east." 

The  ore  body,  as  distinguished  from  the  surface,  was  at  that  time 
owned  by  the  appellant  Pine  Tree  Manufacturing  Company,  a  Weyer- 
haeuser corporation.  Appellee  Kruse  testifies  that  on  or  about  the 
21st  day  of  Mav  he  talked  with  the  agent  Magoffin  about  acquiring 
this  80  acres  of  land.  Magoffin  told  him  he  could  get  one  40,  but 
vvould  have  to  see  another  party  before  reporting  finally  upon  the  en- 
tire 80;  that  it  had  been  about  a  year  since  he  had  had  any  negotia- 
tions with  this  party,  and  that  he  did  not  know  how  to  approach  him. 
Kruse  said :  "B,  I  am  looking  for  a  home  location.  .  You  might  men- 
tion that."  He  (Magoffin)  said :  "That  is  a  good  idea."  Magoffin  said 
the  land  would  cost  from  $20  to  $25  an  acre.  Kruse  said  he  would 
take  it  for  anything  up  to  $30  an  acre.  It  is  the  contention  of  Kruse 
in  the  present  controversy  that  he  had  conceived  the  independent  plan 
of  acquiring  this  surface  to  be  platted  for  town-site  purposes,  and 
not  as  a  mining  proposition  in  connection  with  the  operaticais  of  his 
principal,  the  Rogers-Brown  Ore  Company.  However  this  may  be, 
he  immediately  wrote  to  Tripp  the  letter  of  May  23d,  from  which 
quotation  has  been  made.  Kruse  further  testifies  that  on  May  27th 
Tripp  visited  Deerwood ;  that  he  told  Tripp  of  his  conversation  with 
Magoffin  and  said: 

■'  'Mr.  Tripp,  if  the  cohipany  wants  this  thing,  they  ore  welcome  to  it  for 
exactly  what  I  bought  it  at.'  Tripp  said,  'Kruse,  the  company  doesnt 
want  it  at  all.  I'll  tell  yon  what  I'll  do,  I'll  handle  It  for  a  half  interest; 
we  will  go  halves  on  it.'  I  said,  'All  right,  Mr.  Tripp ;  go  ahead.'  I  had  a 
talk  with  him  after  dinner  that  day;  as  I  recollect  he  came  into  the  office 
about  a  quarter  past  1;  was  there  a  very  little  whUe,  and  said,  'Kruse,  I 
hare  got  to  split  that  thing  up  into  thirds  before  I  can  handle  it'  I  said, 
'All  right,  Mr.  Tripp ;  go  ahead.'    He  said,  'I  have  got  to  handle  It  through 
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tbe  Soo  Railroad.'  Think  that  he  came  In  the  office  the  next  morning,  onl/ 
there  a  short  while  and  said,  'Kmse,  I  have  got  to  split  tbla  up  into  fifths 
before  I  can  handle  It.'  I  looked  at  him  and  I  said,  'All  right;  if  you  can't 
do  anything  else,  go  ahead.' " 

The  outcome  was  that  this  surface  was  finally  purchased  on  July  8, 
1910,  and  title  was  taken  by  Kruse,  who  gave  his  check  for  $1,652.50 
in  payment.  Shortly  thereafter  Tripp  arranged  a  sale  to  the  Soo  Rail- 
road for  $6,400.  Kruse  made  a  deed  to  the,  railroad,  received  the 
full  purchase  price,  deducted  the  moneys  advanced  by  him,  and  re- 
mitted the  balance  to  Tripp  to  be  employed  pursuant  to  their  under- 
standing. Thereafter,  or,  perhaps  contemporaneously,  negotiations 
were  carried  on  with  the  Pine  Tree  Manufacturing  Company  for  the 
lease  of  the  mineral  rights  beneath  the  surface.  That  company  was 
disinclined  to  give  mining  leases,  and  was  further  hampered  m  the 
control  and  disposition  of  its  ore  because  it  did  not  own  the  surface 
above  it.  The  Soo  Railroad  was  led  to  acquire  this  surface  in  order 
that  it  might  secure  a  right  of  way  over  it,  and,  what  was  of  equally 
great  importance,  a  control  of  the  transportation  of  ore  from  the  mines 
when  developed.  Tripp,  exercising  the  leverage  of  his  control  over 
the  surface,  succeeded  m  procuring  a  favorable  option  for  lease  from 
the  Pine  Tree  Manufacturing  Company,  upon  securing  for  them  title 
to  the  surface,  subject  to  the  right  of  way  of  the  Soo  Rsdlroad  over 
that  surface.  The  railroad  was,  of  course,  to  have  all  ore  shipments 
from  the  mine  or  mines  thus  to  be  developed.  Coincidently,  October 
27,  1910,  Tripp  procured  from  the  Pine  Tree  Manufacturing  Com- 
pany ,an  agreement  or  contract  whereby  one-fifth  of  the  net  profits 
received  by  the  latter  companv  from  the  lands,  by  lease  or  otherwise, 
was  to  be  paid  by  the  Pine  Tree  Company  to  him.  After  the  neces- 
sary development  work,  the  lease,  thus  contracted  for,  was  taken  by 
the  Iroquois  Company,  for  which  cwnpany,  in  fact,  it  had  been  in- 
tended from  the  outset  The  latter  company  was,  of  course,  ignorant 
oi  the  contract  for  rebate  between  the  Pine  Tree  Manufacturing  Com- 
pany and  Tripp.  The  royalty  named  in  this  lease  was  50  cents  per 
ton. 

Of  these  latter  transactions  between  the  Pine  Tree  Company  and 
Tripp  culminating  in  the  lease  to  the  Iroquois  Company,  the  appellee 
claims  he  had  no  knowledge.  He  had  turned  the  entire  matter  over 
to  Tripp,  he  says,  to  work  out  a  scheme  for  their  mutual  profit.  The 
genei*^  nature  of  that  scheme  may  be  better  understood  by  a  brief 
.recurrence  to  the  testimony  of  appellee  Kruse : 

"A.  I  met  Mr.  TrlK)  at  the  station,  and  we  walked  over  to  the  office,  and 
when  we  got.  In  the  office  I  told  Mr.  Tripp  that  I  got  hold  of  that  land,  told 
him  that  I  had  the  promise  of  it,  and  I  told  him  about  the  value  of  the  prop- 
erty; the  Soo  was  going  to  run  their  main  line  through  the  property,  and 
there  was  ore  proven  up  on  both  sides.  Mr.  Tripp  said  to  me,  'Kruse,  I  will 
handle  that  deal  for  half  Interest'  I  said,  'All  right,  Mr.  Tripp ;  go  ahead.' 
Q.  And  your  ownership  In  the  land  at  that  time  consisted  in  the  statement 
by  Mr.  Magoffin  that  he  would  get  it  for  you  if  he  could?  A.  Yes,  sir.  Q. 
And  therefore  you  told  Mr.  Tripp  that  he  could  go  ahead  and  handle  it  and 
that  It  was  proven  up  on  both  sides,  did  you?  A.  Yes,  sir,  I  did.  Q.  And  did 
yon  tell  him  what  it  was  valuable  for?  A.  Yes,  sir;  for  platting.  Q.  And 
what  else  did  yon  say  It  was  valuable  for?  A.  I  told  him  that  we  might  put 
a  few  drill  holes  down  and  then  take  it  up  with  the  Weyerhaeusers  and  see 
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W  we  could  not  get  a  quarter  Interest  In  the  mineral — s<HnethIng  to  that  effect 
•  •  •  Q.  Now,  at  some  time  or  other  during  that  Interview  on  the  26th, 
during  the  26th  of  May,  during  the  entire  time  that  you  and  he  were  talking 
about  this  thing,  you  did  tell  him  and  dlscnss  with  him  that  there  was  ore 
underneath  this  Weyerhaeuser  80,  that  it  was  proved  up  on  both  sides  and 
known  to  be  there,  and  that  you  could  use  this  surface  for  the  twofold  pur- 
poses of  surface  purposes  and  also  to  get  a  pressure  upon  the  Weyerhaeusers, 
who  owned  the  ore  imderneath,  to  get  a  share  in  a  royalty ;  is  that  right?  A. 
I  didn't  say  to  use  any  pressure,  Mr.  Buckingham ;  no,  sir.  Q.  Well,  to  get  by 
use  of  this  surface  an  interest  in  the  royalty?  A.  The  fact  that  ore  was  prov- 
en up  on  both  sides  doesn't  say  that  ore  was  absolutely  under  the  property. 
Q.  Did  you  or  did  you  not  say  to  him  that  you  could  use  tills  surface  for  the 
purpose  of  getting  the  Weyerhaeusers  to  give  a  royalty  on  the  ore  underneath 
it?  A.  I  did  not  say  that;  no,  ^ir.  Q.  Who  did  say  that?  A.  Mr.  Tripp 
said  that.  He  didn't  mention  the  Weyerhaeusers  in  it  at  all.  •  •  *  Q. 
Wasn't  It  agreed  between  you  and  him  that  tills  80  acres  of  surface  was  to  be 
used  cm  your  Joint  account,  the  two  of  yon,  for  the  purpose  of  getting  royalties 
on  theore  that  lay  underneath  it?  A.  It  was  not  from  the  Weyerhaeusers. 
Q.  From  whom?  A.  Well,  he  said  he  was  going  to  handle  the  deal  through  the 
Soo  Railroad.  Q.  Whom  were  you  going  to  get  the  royalties  from?  A.  I 
don't  luow  whom  he  was  going  to  get  them  from.  He  was  doing  big  things 
up  there,  and  he  could  handle  big  deals,  and  I  knew  he  could  handle  pretty 
near  anytliing  be  wanted  to.  Q.  How  did  you  understand  that  the  possession 
of  that  80  by  you  and  by  him  was  going  to  get  royalties  for  you  and  him?  A. 
He  said  so.  Q.  Whom  did  you  understand  he  would  get  them  from?  A.  I 
don't  know  whom  he  was  going  to  get  them  from.  Q.  You  didn't  understand? 
A.  No,  sir.  Q.  You  are  a  mining  engineer?  A.  I  am.  Q.  Been  in  the  mining 
business  a  long  time?  A.  Yes,  sir.  He  didn't  want  me  to  ask  him  any  ques- 
tions ;  he  was  handling  it.  •  •  •  Q.  He  said  you  and  he  would  use  that 
SO  of  surface,  and  it  would  inure  to  get  you  10  cents  a  ton,  or  5  cents  a  ton 
anyhow?  A.  Yes.  Q.  The  two  of  you,  by  the  use  of  tliat  80?  A.  Yes,  sir;  he 
said  that  Q.  Out  of  what  ore  did  you  expect  that  royalty  Was  going  to  come? 
A.  Out  of  any  ore  that  was  underneath  the  property.  Q.  That  is  what?  I  am 
trying  to  find  out  The  ore  underneath  the  80?  A.  That  is  right  Q.  And 
he  told  you  that  at  the  time,  did  he?  A.  Yes,  sir.  Q.  So  that  the  agree- 
ment between  you  and  him,  made  on  the  26th  day  of  May,  at  that  conference, 
was  that  be  was  to  take  this  80  tt^t  you  were  going  to  acquire  from  MagofiOn, 
and  that  you  were  going  to  handle  it  through  the  Soo  Railroad,  or  some  other 
way — ^he  was?  A.  Yes,  sir.  Q.  And  the  result  of  that  handling  was  going  to 
be  that  there  would  be  a  10  cent  or  5  cent  royalty  acquired  in  the  ore  that  lay 
underneath  the  80?  A.  Yes,  sir.  Q.  And  that  you  and  he  were  going  to 
divide  that  royalty?  A.  That  is  what  he  said.  Q.  That  was  the  object  of 
the  partnership,  was  it?  A.  Yes,  sir.  Q.  You  and  he  went  into  partnership 
for  the  purpose  of  getting  that  royalty  out  of  that  ore?  A.  That  is  what  he 
said;  yes,  sir.  Q.  Correct  Now,  you  said  to  him,  when  he  spoke  to  you 
there,  'I  got  the  surface  to  that  land,'  as  I  understand  you.  Was  that  the 
language  you  used  to  him?  A.  I  do  not  recall  the  particular  language.  Q. 
Well,  you  didn't  just  say  to  him,  'I  got  the  surface  to  that  land,'  did  you? 
A.  I  probably  mentioned  that  Weyerhaeuser  80.  Q.  Well,  he  didn't  know, 
anything  about  the  Weyerhaeuser  80  before  tliat,  did  he?  He  didn't  know 
anything  about  that  snrfafe,  did  he?  A.  He  had  written  me  about  it  Q.  He 
wrote  you  on  the  2l8t  about  it?  A.  Yes,  sir.  Q.  And  you  wrote  back  on  the 
23d  and  said  you  would  get  it —  A  Yes,  sir.  Q.  — in  connection  with  this 
company  matter?    A-  Yes,  sir." 

According  to  Kruse,  the  entire  agreement  between  him  and  Tripp 
was  made  on  May  26th.  It  will  be  remembered  that  the  transaction 
by  which  they  acquired  the  surface  through  Magoffin  was  not  closed 
until  the  8th  of  July,  It  is  the  contention  of  appellee  that  be  bought 
the  surface  on  his  own  account,  and  not  as  a  company  matter;  that  , 
his  status  in  this  respect  was  fixed  by  his  agreement  with  Tripp  on 
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May  26th,  and  his  previous  dealing  with  Magoffin.  Some  later  cor- 
respondence has  a  bearing  upon  the  Dona  fides  of  this  contention.  June 
6,  1910,  Kruse  wrote  Tripp  a  letter  in  which  the  following  occurs : 

"Your  letter  of  the  4th  Inst.,  at  band.  I  am  very  glad,  Indeed,  to  learn 
that  you  have  taken  over  the  O.  M.  Hill  40.  •  ♦  ♦  Tou  will  see  that  It 
will  be  necessary  for  us  to  get  the  40  east  of  the  C.  M.  Hill  40  feart  of  the 
tract  In  question)  in  order  to  stock  our  ore.  *  *  *  I  shall  call  up  Magoffin 
and  see  what  he  has  done  in  regard  to  getting  the  surface  on  the  Weyer- 
haeuser 40  to  the  east.  If  he  hasn't  done  anything  as  yet,  I  shall  send  Pete 
Larson  after  It  and  see  what  can  be  done.  I  know  that  he  will  buy  it,  and  buy 
it  cheap,  for  us." 

And,  again  on  June  10th,  in  a  letter  to  Tripp,  Kruse  says: 

"I  spoke  to  Mr.  Magoffin  yesterday  and  he  advised  me  that  they  could  get 
the  surface  right  to  the  40  east  of  the  O.  U.  Hill  40,  for  about  $21  per  acre.  If 
the  company  does  not  care  to  buy  this,  I  would  like  to  go  in  with  you  and  take 
a  1-3  interest" 

Knise's  explanation  of  the  latter  statement  is  that,  although  the 
agreement  between  himself  and  Tripp  had  been  consummated,  he 
wrote  this  letter  in  an  attempt  to  get  from  Trifp  a  larger  percentage 
than  the  one-fifth  which  had  been  finally  agreed  upon.  Six  days 
later  Tripp  wrote  Kruse  as  follows: 

"Minneapolis,  Minn.,  June  16,  1910. 

"Dear  Kruse:  In  regard  to  the  Warehauser  80  la  ll'40-29.  I  have  explained 
the  value  of  this  piece  to  the  Soo  as  a  (mean)  of  possibly  getting  the  ore  in 
the  future. 

"I  hare  also  explained  that  you  have  (bot)  it  personally  as  a  speculation 
but  that  Z  (thot)  I  could  get  you  to  sell  it  at  60.00  per  acre  cash.  The  deal  is 
satisfactory  subject  to  the  title  of  the  surface  being  O.  K. 

"Now,  you  don't  know  me  in  the  matter  at  all.  But  U  the  title  is  O.  K.  buy 
the  piece  at  21.00  or  thereabouts,  and  have  the  abstract  (brot)  down  to  your 
name.    Having  the  deed  carried  in  the  bank. 

"When  this  is  done  send  the  abstract  to  E.  B.  Dike — General  Solicitor  Sor< 
Minneapolis.  Also  white  him  a  letter  stating  that  Mr.  Tripp  has  requested 
you  to  give  them  the  refusal  at  50.00  per  acre.  And  also  say  that  if  the 
title  is  satisfactory  to  them  you  will  send  the  deed  to  any  bank  in  Mluaeapolis 
attached  to  sight  draft 

"I  think  this  is  a  good  deal  for  them  and  they  will  take  it  if  the  title  suits. 

"I  have  had  to  tsplit  this  up  some  but  you  are  in  for  1-4  of  profits.  The 
company  does  not  want  it  at  all  but  will  lease  part  for  bouses  for  $1.  per  yr. 

"Bemember  in  writing  this  is  a  personal  deal  of  yourt. 

"Hope  you  can  attend  to  the  abstract  at  once. 

"Please  (distroy)  O.  D.  Tripp." 

It  will  be  remembered  that  the  surface  was  actually  turned  over  to 
the  railroad  at  $80  per  acre. 

Active  exploration  and  mining  operations  on  this  tract  began  in  the 
fall  of  1910;  the  Rogers-Brown  Company  conducting  the  same,  as 
usual,  for  the  Iroquois  Company  under  the  direction  of  Kruse  as  su- 
perintendent The  formal  lease  was  executed  January  19,  1911.  A 
year  or  more  later  it  was  accidentally  discovered  by  the  Iroquois  Com- 
pany that  Tripp  was  receiving  one-fifth  of  the  royalty  paid  by  it  to 
the  Pine  Tree  Company.  Kruse  testifies  that  he  himself  had  not  known 
it  prior  to  that  time.  He  says  that  he  had  no  knowledge  of  the  ar- 
rangements made  by  Tripp  in  connection  with  the  sale  of  this  surface, 
and  had  made  no  inquiry  <:oncerning  the  terms  of  disposition  of  the 
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property,  to  the  proceeds  of  which  he  now  lays  claim.  He  saw  Tripp 
about  it  in  March,  1914,  and  demanded  his  slmre.  Tripp  offered  what 
Kruse  regarded  as  an  inadequate  settlement,  and  refused.  In  the  dis- 
agreement which  resulted,  Tripp  warned  Kruse  that  if  they  fell  out 
about  the  matter,  both  would  lose  all.    Kruse  replied: 

"•  •  ♦  'If  we  go  to  lawing  about  this,  they  will  get  your  Interest  all 
right,  but  1  will  get  mine.'  Q.  Why  did  you  tell  him  that,  Mr.  Kruse?  A. 
Well,  because —  Q.  That  the  Iroquois  would  get  his  interest  but  would  not 
get  yours.  A.  Because  I  knew  I  had  put  It  up  to  the  company  and  offered  It 
to  the  company.  Q.  Well,  why  did  that  Influence  you  In  the  statement  that  if 
they  went  to  law  about  It  that  the  Iroquois  Iron  CJompany  would  get  Tripp's 
Interest  back  but  would  not  get  your  Interest?  A.  Because  I  knew  that  be 
was  connected  with  the  company.  Q.  You  knew  he  was  connected  with  the 
company  at  the  time?  A.  Yes,  sir.  Q.  And  yon  figure  that  so  far  aa  'M.pp 
was  concerned,  or  you  believed  that  so  far  as  Tripp  acquiring  this  interest 
was  concerned  as  against  the  Iroquois  Iron  Company,  that  they  could  get  It 
back?  A.  That  Is  what  I  supposed  they  probably  would,  yes,  sir.  Q.  You 
figured  that  at  the  time  that  Tripp  got  his  Interest  in  this  10  cent  royalty 
that  he  was  doing  It  unbeknown  to  the  Iroquois  Iron  (Company?  A.  No,  I 
can't  say  that  I  did;  I  don't  know  whether  he  did  ae  not.  Q.  Then  just 
what  did  you  mean  when  you  said  to  him  that,  'They  can  get  your  interest 
back  but  they  can't  get  mine  if  we  go  to  a  lawsuit  about  this  matter*?  A. 
Well,  he  was  president  of  the  Eogers-Brown  Ore  Company,  and  I  figured  the 
president  could  not  get  away  with  a  thing  like  that  very  well.  •  *  •  Q. 
He  was  president  ot  the  company?  A.  Yes,  sir.  Q.  And  you  were  superin- 
tendent of  the  company?  A.  Yes,  sir.  Q.  You  were  working  there  for  the 
Rogers-Brown  Ore  Company  as  superintendent?  A.  Yes,  sir.  Q.  The  Rogers- 
Brown  Ore  Company  and  the  Iroquois  Iron  Company,  the  stockholders  were 
mixed  up  a  good  deal  together?  A.  So  I  understood;  yes,  sir.  Q.  In  the 
month  of  June,  1910,  the  Rogers-Brown  Ore  Company  was  drilling  this  prop- 
erty and  exploring  it  for  the  Iroquois  Iron  Company?  A.  Yes,  sir;  they 
were.  Q.  And  while  they  were  doing  that  drilling  and  exploratory  work  you 
were  the  superintendent?  A.  Yes,  sir.  Q.  And  Mr.  Tripp  was  the  president 
of  the  Rogers-Brown  Ore  Company?  A.  Yes,  sir.  Q.  I  mean  at  the  time  that 
this  exploration  work  was  done.  Mr.  Tripp  was  the  general  manager  of  the 
Rogers-Brown  Ore  Company?  A.  Yes,  sir.  Q.  And  you  were  the  superin- 
tendent? A.  Yes,  sir.  Q.  And  you  were  working  there  under  Tripp  as  super- 
Intendrat?  A.  Yes,  (At.  Q.  Doing  this  exploration  work  for  the  Iroquois  Iron 
Company  A.  Yes,  sir.  Q.  And  subsequent  to  that  exploration  work,  or 
about  that  time,  the  Iroquois  Iron  Company  got  this  lease  from  the  Pine  Tree 
Manufacturing  Company?  A.  Yes,  sir.  Q.  The  same  being  the  mine  or  the 
mineral  underneath  the  surface  that  is  now  In  litigation?    A.  Yes,  sir." 

Later,  appellant  Crow  Wing  Land  Company  acquired  all  the  inter- 
est of  the  Pine  Tree  Manufacturing  Company  in  and  to  the  property 
in  controversy;  and  subsequently  thereto  Kruse  brought  suit  in  the 
state  court  against  that  company  and  Tripp,  to  establish  a  one-half 
interest  in  the  contract  by  \diich  Tripp  acquired  a  one-fifth  interest 
in  the  royalties  paid  by  the  Iroquois  ComjKiny  to  the  Pine  Tree  Com- 
pany. The  judgment  of  that  court  was  in  his  favor.  To  this  suit 
the  Iroquois  Company  was  not  a  party.  The  latter  company  made 
settlement  with  Tripp  in  which  the  royalties  thus  received  by  him 
werd  computed  at  $32,000,  which  sum,  less  $4,000,  claimed  to  have 
been  expended  by  him,  he  paid  over  to  the  Iroquois  Company.  He 
also  assigned  to  that  company  all  his  rights  under  his  personal  con- 
tract witfi  the  Pine  Tree  Company.  Thereupon,  the  Iroquois  Com- 
pany brought  this  suit  against  Kruse,  the  Pine  Tree  Manufacturing 
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Company,  and  its  successor,  the  Crow  Wing  Land  Company,  to  de- 
clare and  enforce  against  the  defendants  a  constructive  trust  in  the 
benefits  arising  out  of  the  instrument  made  by  the  Pine  Tree  Manu- . 
facturing  Company  to  Tripp,  as  aforesaid.  In  this  action  the  Pine 
Tree  and  Crow  Wing  Companies,  by  counter-claim  or  cross-bill  sought 
to  repudiate  the  contract  both'  as  against  the  plaintiff  and  their  co- 
defendant  Ki^e,  upon  the  ground  Siat  it  is  especially  prohibited  by 
the  statutes  of  the  state  of  Minnesota  and  is  against  the  public  policy 
of  the  state.  The  district  court  dismissed  the  bill  of  the  plaintiff  as 
•without  equity,  and  found  the  issues  upon  tiie  counterclaim  or  cross- 
bill in  favor  of  appellee  Kruse. 

[1]  Some  contention  is  made  that,  inasmuch  as  the  appellant  Iro- 
quois Iron  Company,  by  virtue  of  the  assignment  to  it,  was  vested 
with  full  title  to  all  Tripp's  interest  in  the  contract  which  formed  the 
subject-matter  of  the  suit  in  the  state  court,  and  might  therefore  have 
intervened  in  that  suit  and  asserted  its  rirfits,  it  is  now  estopped  by 
the  verdict  and  judgment  in  that  case.  This  contention  is  without 
merit.  The  Iroquois  Conlpany  was  not  a  party  to  the  action  in  the 
state  court,  and  could  not  be  concluded  by  any  judgment  rendered 
therein.  The  determination  of  any  rights  existing  between  Tripp  and 
Kruse  could  have  no  necessary  effect  upon  this  appellant.  The  re- 
quired diversity  of  citizenship  exists,  and  the  Iroquois  Company  was 
entitled  to  have  its  cause  heard  by  tiie  court  designated  by  the  Con- 
stitution for  the  determination  of  controversies  filing  within  its  ju- 
risdiction. 

[2-41  There  is  little  controversy  with  respect  to  the  legal  principles 
involved  on  the  merits.  Counsel  are  in  disagreement  chiefly  as. to 
their  application  to  the  facts  in  evidence.  The  rule  has  been  compre- 
hensively stated  by  this  court  in  Trice  et  al.,  v.  Comstock  et  al.,  121 
Fed.  620,  57  C.  C.  A.  646.  61  L.  R.  A.  176: 

"Wherever  one  person  Is  placed  In  such  a  relation  to  another  by  the  act 
or  consent  of  that  other,  or  by  the  act  ol  a  third  person,  or  of  the  law,  that 
he  becomes  Interested  for  him,  or  Interested  with  him,  in  any  subject  of 
property  or  business,  he  Is  In  such  a  fiduciary  relation  with  him  that  he  is 
prohibited  from  acquiring  rights  in  that  subject  antagonistic  to  the  person 
with  whose  interests  he  has  become  associated. 

"A  violation  of  tills  Inhibition,  and  the  acquisition  by  one  of  the  parties,  by 
means  of  Interest  or  information  acquired  through  the  fiduciary  relation  of  any 
property  or  interest,  which  prevents  or  hinders  his  correlate  in  accomplishing 
the  object  of  the  agency,  charges  the  proiwrty  thus  acquired  with  a  con- 
structive trust  for  the  benefit  of  the  latter,  which  may  be  enforced  or  renounc- 
ed by  him,  at  his  option. 

"The  test  of  such  a  trust  is  the  fiduciary  relation,  and  a  betrayal  of  the 
confidence  Imposed  under  it  to  acquire  the  property.  Neither  a  legal  nor 
-equitable  Interest  by  either  party,  during  the  relation,  in  the  property  sub- 
sequently acquired,  nor  authority  In  either  to  buy  or  sell  it,  nor  damage  to 
the  party  betrayed,  nor  the  existence  of  the  fiduciary  relation  at  the  time 
the  confidence  is  abused.  Is  indispensable  to  the  existence  and  enforcement  of 
the  trust  The  existence  of  the  relation,  and  a  subsequent  abuse  of  the  con- 
.fidence  bestowed  under  it  for  the  purpose  of  acquiring  the  property,  are  alone 
sufficient  to  authorize  the  enforcement  of  the  trust" 

The  doctrine  announced  in  the  foregoing  extracts  from  the  syllabus 
in  that  case  is  luminously  stated  and  elaborated  in  the  opinimi  of  Judge 
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Sanborn,  to  which,  for  the  underlying  and  convincing  reasons  sup- 
porting it,  reference  is  made  without  further  quotation.  This  court 
has  many  times  announced  and  applied  this  rule  of  equity.  Gunn  v. 
Black  et  al.,  60  Fed.  151,  8  C.  C.  A.  534;  McKinley  v.  Williams,  74 
Fed.  94,  20  C.  C.  A.  312;  Singers-Bigger  v.  McCourt  et  al.,  145  Fed. 
103,  76  C.  C.  A.  73,  7  Ann.  Cas.  287; -Howe  v.  Howe  &  Owen  Co., 
et  al.,  154  Fed.  820,  83  C."  C.  A.  536;  Byrne  v.  Jones  etal.,  159  Fed. 
321-323,  90  C.  C.  A.  101. 

"The  principle  Is  applied,  DOt  only  to  the  agent  bimself,  but  to  subagents, 
clerks,  and  assistants  appointed  by  Wm ;  and  It  extends  also  to  his  partner  in 
business.  Whatever  disabilities  the  agent  labors  under  attach  equally  to 
those  whom  he  employs  under  him."  Mechem  on  Agency  (2d  Ed.)  {  1202; 
Ex  parte  Burnell,  7  Jut.  116;  Gardner  v.  Ogden,  22  N.  Y.  327,  78  Am.  Dec. 
192;  Mitcbum  v.  Mltchum,  S  Dana  (Ky.)  260;  Martin  ▼.  Moolton,  8  N.  H. 
594;  King  t.  Remington,  36  Minn.  15,  29  N.  W.  352;  Rhett  t.  Poe^  2  How. 
457, 11  li.  Ed.  338. 

The  principle  of  the  rule  is  stated  to  be  that  the  fiduciary  shall  be 
under  no  temptation  to  misuse  his  power,  his  knowledge  of  the  situa- 
tion, and  the  confidence  to  which  his  position  entitles  him.  to  the  injury 
of  his  principal,  because  if  he  may  use  these  advantages  of  his  posi- 
tion for  the  benefit  of  a  relative,  an  employer,  an  employe,  or  a  part- 
ner, it  is  idle  to  prohibit  him  from  using  them  for  his  own  individual 
advantage. 

[5]  The  Rogers-Brown  Ore  Company  was  the  agent  of  the  Iroquois 
Iron  Company.  It  received  compensation  for  the  work  it  did.  It 
could  acquire  no  rights  against  its  principal  in  the  subject-matter  of 
its  employment  by  virtue  of  knowledge  or  information  obtained  as  an 
incident  thereto,  and  this  disqualification  is  equally  impressed  upon  its 
employes,  upon  Tripp,  its  general  manager,  and  Kruse,  its  general 
superintendent  in  the  field.  Concerning  Tripp  there  is  practically  no 
controversy.  In  our  opinion,  the  application  of  the  rule  to  Kruse  is 
equally  obvious.  He  was  another  major  employe,  intimately  associated 
with  the  very  enterprise  then  under  contemplation  and  development. 
This  is  true  whether  or  not  Kruse,  the  servant  of  the  Ore  Company, 
was  fully  informed  as  to  the  exact  relationship  between  the  Ore  Com- 
pany and  its  principal,  whether  or  not  he  knew  precisely  the  identity 
of  that  principal  in  the  present  transaction,  or  whether  or  not  be  knew 
all  the  details  of  the  arrangements  between  the  Ore  Company  and  Iro- 
quois Company.  He  was  fully  aware  of  the  nature  of  the  business  of 
the  Ore  Company  and  the  relation  it  sustained  to  the  various  com- 
panies, includmg  Iroquois,  forming  the  corporate  organization  of  the 
Ore  Company.  He  knew  the  nature  of  the  work  in  which  the  Ore 
Company  and  he,  as  its  representative,  were  engaged,  and  the  record 
abundantly  shows  that  he  knew  practically  what  was  being  done  and 
sought  to  be  done  in  the  present  instance. 

[1]  The  point  is  raised  that  the  Iroquois  Company  was  seeking  only 
to  obtain  mining  property,  that  is  to  say,  ore  bodies  beneath  the  sur- 
face; that  it  was  not  acquiring  surface  as  such;  that  the  acquisition 
of  the  Weyerhaeuser  80  did  not  come  within  the  scope  of  the  agency, 
and,  therefore,  that  Kruse  was  at  liberty  to  acquire  this  surface  for 
■  himself.    The  same  reasoning  would  apply,  with  equal  force,  to  Tripp, 
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but  it  is  sought  to  make  a  distinction  between  Tripp  and  Kmse  in  this 
respect,  that  Tripp  knew  the  exact  situation  and  used  his  knowledge 
in  fraud  of  his  principal;  but  even  Kruse's  own  testimony,  standing 
alone,  establishes  beyond  dispute  that  before  he  acquired  the  Weyer- 
haeuser tract  he  knew  that  it  was  being  acquired  primarily  not  as  a 
surface  proposition,  but  as  an  iinportant  adjunct  to  the  acquisition  and 
uses  of  mines  and  mining. 

Conceding  to  appellee  Kruse  the  most  favorable  aspect  of  his  ne- 
gotiations for  this  tract,  it  is  certain  that  he  had  not  more  than  opened 
negotiations  for  its  purchase  before  he  received  Tripp's  letter  of  May 
21st  telling  him  to  get  control  of  this  property  for  the  use  of  the  sur- 
face in  connection  with  the  mining  operations  on  the  Hill  40,  and  in 
order  to  secure  what  Tripp  termed  "a  half  hitch"  upon  the  ore  beneath 
that  surface.  He  carried  out  his  subsequent  negotiations  with  Magof- 
fin under  these  instructions.  He  made  an  arrangement,  so  he  says, 
which  was  complete  as  to  understanding,  but  with  no  legal  effective- 
ness, on  May  26,  1910.  On  that  day  he  advised  Tripp  that  he  had 
practically  secured  the  surface  of  this  80,  that  the  company  could  have 
it,  if  it  wanted  it,  and  at  that  time  he  supposed  the  company  wanted  it. 
He  had  not  yet  paid  out  any  money  nor  secured  a  valid  and  subsisting 
contract  for  title,  Tripp  then  told  him  the  company  did  not  want  this 
land,  but  Tripp  told  him  that  in  a  way  that  apprised  him  that  the  mat- 
ter was  to  be  handled  illegitimately ;  that  he  himself  was  to  become  a 
party  to  the  transaction ;  that  the  surface  was  to  be  turned  over  to  the 
Soo  Railroad,  and  a  profit  realized  therefrom;  that,  nevertheless,  it 
was  to  be  used  to  secure  a  percentage  of  royalty  upon  the  underlying 
ores  in  which  Tripp  and  himself  were  to  share  equally;  that  all  this 
must  be  kept  secret,  and  that  he  (Kruse)  must  hold  out  that  he  alone 
was  the  real  party  in  interest ;  that  others  must  be  seen  and  "fixed"  by 
the  splitting  up  of  percentages.  It  is  impossible  to  read  this  record  and 
fail  to  perceive  that  these  two  men,  employes  of  the  Ore  Company, 
which  was  itself  the  agent  of  the  Iroquois  Company,  were  then  and 
there  engaged  in  the  perpetration  of  a  deceit  and  fraud  upon  the  com- 
mon principal,  and  that,  although  Tripp  may  have  devised  the  scheme, 
nevertheless  Kruse  willingly  and  unquestionably  accepted  it  under 
circumstances  inconsistent  with  his  claim  of  bona  fides. 

[7]  This  consideration  is  in  itself  sufficient  for  the  disposition  of  this 
appeal,  but  it  is  supported  and  strengthened,  if  need  be,  by  another  es- 
tablished proposition  of  law.  It  must  be  conceded  that  Tripp,  in  any 
aspect  of  the  case,  abused  the  confidence  of  both  Ore  Company  and 
Iron  Company,  and  that  the  interest  he  acquired  was,  in  equity,  held  in 
trust  for  the  principal.  Kruse  was  admittedly  a  partner  in  this  enter- 
prise from  its  inception,  whether  with  or  without  actual  knowledge  of 
all  its  details;  but  the  knowledge  of  one  partner  is  the  knowledge  of 
the  other,  and  notice  to  the  one  is  notice  to  the  other.  Rhett  v.  Poe, 
2  How.  456-482,  11  L.  Ed.  338.  The  partnership  cannot  profit  by  the 
act  of  a  member  in  betrayal  of  the  confidence  reposed  in  the  latter  as 
a  fiduciary. 

[8]  It  is  undoubtedly  true  that  both  Tripp  and  Kruse  are  neverthe- 
less entitled  to  be  reimbursed  for  the  expense  and  outlay  actually  in- 
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curred  and  made  by  them  for  the  benefit  of  fhe  principal ;  the  profit 
and  advantage  only  inuring  to  the  latter.  The  undisputed  testimony 
is  that,  before  remitting  to  Tripp,  Kruse  deducted  and  retained  aU 
moneys  actually  expended  W  him;  that  a  balance  of  not  more  than 
$4,000  was  turned  over  to  Tripp.  This,  we  may  assume,  was  repaid 
by  the  latter  to  the  Soo  Railroad  to  acquire  the  title  to  the  surface 
for  the  Pine  Tree  Company.  If  this  $4,000  be  regarded  as  a  profit, 
and  therefore  the  money  and  property  of  Kruse  and  Tripp,  it  was  ob- 
viously realized  by  them  as  a  part  of  the  scheme  in  fraud  of  the  prin- 
cipal. But,  however  this  may  be,  this  .$4,000  was  allowed  to  Tripp  as 
expenses  incurred  by  him  in  acquiring  the  property  for  the  Iroquois 
Company.  Kruse  was  his  partner,  and  must  look' to  Tripp  for  the 
satisfaction  of  any  rights  he  may  have  in  this  respect. 

It  remains  to  consider  the  appeal  of  the  Pine  Tree  Manufacturings 
Company  and  the  Crow  Wing  Land  Company.  As  has  been  stated, 
the  latter  company  has  acquired  all  the  rights  of  its  coappellant.  It 
seeks  to  set  aside  the  contract  with  Tripp  because  of  some  prohibitions 
in  the  statutes  of  the  state  of  Minnesota  affecting  uses  and  trusts. 
In  our  opinion,  those  provisions  are  not  applicable  to  the  present  sit- 
uation. From  the  viewpoint  of  these  appellants  the  Pine  Tree  Manu- 
facturing Company  made  a  valid  contract  of  purchase  of  the  surface  in 
question,  and  in  payment  therefor,  in  writing,  allowed  to  Tripp  a  cer- 
tain interest  in  the  profits  to  be  received  by  it  from  the  lands  by  lease, 
sale,  or  otherwise.  The  considerations  which  we  have  discussed  dis- 
close that  the  benefits  of  that  agreement  inure  to  the  appellant  Iroquois 
Iron  Company  under  established  principles  of  equity  jurisprudence. 
The  law  applicable  to  the  case  steps  in  and  executes  the  agreement, 
vesting  in  the  beneficiary  the  rights  to  which,  in  accordance  with  those 
principles  of  equity,  it  is  entitled.  Those  rights  can  be  neither  impair- 
ed nor  extinguished  by  academic  discussion  nor  excessive  nicety  in  the 
matter  of  legal  definition. 

f  9]  Neither  the  Pine  Tree  nor  the  Crow  Wing  Land  Company  ap- 
pear to  have  regarded  the  contract  with  Tripp  illegal  until  the  present 
complication  arose.  It  is  quite  as  valid  for  the  benefit  of  the  real 
party  in  interest  as  it  was  in  the  hands  of  the  fiduciary."  The  Crow 
Wing  Land  Company,  as  the  successor  in  interest  of  the  Pine  Tree 
Company,  still  retains  the  property  it  acquired — ^property  in  fact  held 
in  trust  for  the  Iroquois  Company — ^and  cannot  refuse  to  perform  its 
agreement  and  pay  the  consideration.  Its  situation  has  not  been  chang- 
ed to  its  disadvantage.  It  agreed,  in  substance  and  effect,  to  accept  a 
net  royalty  of  40  cents  per  ton  for  its  iron  ore,  and  it  matters  little 
whether  that  royalty  is  paid  at  the  flat  rate  of  40  cents,  or  at  the  contract 
rate  of  50  cents,  with  a  refund  of  10  cents  to  the  proper  party.  The 
result  is  the  same. 

.  The  decree  of  the  court  below  will  be  reversed,  and  the  cause  is  re- 
manded, with  directions  that  a  decree  be  entered  adjudging  that  the  ap- 
pellant Iroquois  Iron  Company  is,  in  equity,  entitled,  as  against  all  the 
defendants,  to  the  benefit  of  the  entire  contract  of  October  27,  1910, 
between  the  Pine  Tree  Manufacturing  Company  and  Che.ster  D.  Tripp : 
that  the  appdlee  Kruse  has  no  interest  therein,  nor  any  claim  to  the 
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benefits  thereof  as  against  the  said  appellant ;  that  the  Pine  Tree  Man- 
ufacturing Company  and  the  Crow  Wing  Land  Company  shall  re- 
spectively, according  to  their  several  rights  and  liabilities,  pay  to  the 
said  appellant  all  moneys  due  thereon  either  directly  or  by  allowing  it 
to  deduct  the  amount  from  the  rentals  payable  by  appellant  under  said 
contract,  as  to  the  court  may  seem  best  adapted  for  the  adjustment  of 
the  equities  of  the  parties,  and  for  such  other  and  further  proceedings, 
in  conformity  with  tiie  views  herein  expressed,  as  may  be  found  neces- 
sary and  pr(q)er. 
It  is  so  ordered. 


ILLINOIS  GENT.  B.  CO.  v.  BBOOK»-SOANLON  OO.  et  al. 

(Carcuit  Contt  of  Appf als,  Fifth  Circuit    April  U,  191T.) 
No.  2961. 

1.  GABBUBS  •sslTl — ^RATOS — ^ESTABUSHIOIItT. 

It  Is  permissible  for  a  railroad  company  haying  a  tmnk  line  to  enter 
into  an  agreement  with  a  railroad  company,  whose  line  was  a  tap  line 
or  tributary  to  its  trunk  line,  establishing  through  routes  and  Joint  rates 
ajB  to  proi)erty  transported  over  both  the  tap  line  and  the  trunk  line,  ap- 
plicable to  logs  or  lumber,  belonging  to  the  trunk  line  company,  and  it 
was  contemplated  that  the  logs  should  be  manufactured  Into  lumber  after 
being  received  by  that  company. 

[Ed.  Note. — Fw  other  cases,  <see  Carriers,  Gent  Dig.  {|  73&-7S9.] 

2.  SAI.E8  ^»77(2) COWTBAOTS — OONSTBHCnOW — ^BZPEHBE  OF  Tbansfobtation. 

Plalntifl,  which  operated  a  trunk  line  railroad,  entered  into  a  con- 
tract with  another  company,  operating  a  tap  line  railroad,  whereby 
the  tap  line  company  dioiild  receive  part  of  the  freight  rate  paid  on  lum- 
ber manufactured  from  logs  brought  over  the  tap  line  and  transported  by 
plaintiff  into  a  designated  territory.  Plaintiff  entered  into  a  contract  for 
the  purchase  of  lumber  from  defendant,  whose  mill  was  situated  at  the 
point  of  Intersection  of  the  trunk  line  and  the  tap  line.  Logs  out  of  which 
lumber  was  manufactured  were  hauled  over  the  tap  Une,  and  plaintiff,  on 
carrying  such  lumber  Into  the  designated  territory,  made  the  required 
payment  to  the  tap  line  company,  whidi  amounts  were  in  turn  paid  to 
defendant.  Defendant  sold  the  lumber  f.  o.  b.  at  the  intersection  point. 
Held  that,  though  plaintiff,  by  reason  of  the  diversity  of  Its  business 
and  multiplicity  of  departments,  did  not  immediately  discover  the  situa- 
tion, it  was,  defendant  having  agreed  to  deliver  the  Imnber  f.  o.  b.  at  the 
Intersection  point,  entitled  to  repayment  of  the  sums  paid  the  tap  Une 
company,  for  otherwise  defendant  would  escape  payment  of  a  large 
portion  of  the  freight  on  the  logs  to  the  point  of  intersection. 

[Ed.  Note. — For  other  eases,  see  Sales,  Cent  Dig.  U  210,  212.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana;   Rufus  E.  Foster,  Judge. 

Action  by  the  Illinois  Central  Railroad  Company  against  the  Brooks- 
Scanlon  Company  and  another.  There  was  a  judgment  for  defendants, 
and  plaintiff  brings  error.     Reversed. 

«a>For  gU>«r  caaa*  ■••  mom  topic  *  KEY-NUMBBR  In  all  Ksjr-Numbarad  DlXMta  *  Indtxa* 
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R.  V.  Fletcher,  of  Chicago,  111.,  and  Hunter  C.  Leake  and  Gustave 
Lemle,  both  of  New  Orleans,  La.,  for  plaintiff  in  error. 

Robert  R.  Reid,  of  Amite,  La.,  and  Wm.  E.  Lamb,  of  Chicago,  111., 
for  defendants  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge.  The  piaintiff  in  error,  the  Illinois  Cen- . 
tral  Railroad  Company  (which  will  be  called  the  plaintiff),  made  a  num- 
ber of  purchases  of  lumber  from  the  Brooks-Scanlon  Company,  one 
of  the  defendants  in  error,  which  was  a  manufacturer  of  lumber,  hav- 
ing its  mill  at  Kentwood,  La.  Each  of  the  contracts  was  made  by  the 
Brooks-Scanlon  Company  accepting  a  written  order  of  the  plaintiff 
for  described  lumber  at  designated  prices.  Each  of  these  orders  bore 
on  its  face  one  of  the  following  notations :  "f.  o.  b. ;"  "f.  o.  b.  cars  ;" 
"f.  o.  b.  cars  Illinois  Central  tracks,  Kentwood."  The  plaintiff  brought 
this  suit  against  the  Brooks-Scanlon  Company  and  the  other  defendant 
in  error,  the  Kentwood  &  Eastern  Railway  Company,  the  line  of 
railway  of  whidi  company  connects  with  the  plaintiff's  line  at  Kent- 
wood,  to  recover  the  amount  paid  by  the  plaintiff  to  the  last-named 
company  pursuant  to  an  agreement  between  it  and  the  plaintiff  (which 
agreement  was  shown  in  the  joint  traffic  tariff  rates  filed  by  the  plain- 
tiff with  the  Interstate  Commerce  Commission),  that  on  all  lumber 
manufactured  from  logs  brought  over  the  rails  of  the  Kentwood  & 
Eastern  Railway  Company  to  Kentwood,  La.,  and  there  manufactured 
into  lumber  and  shipped,  whether  to  the  plaintiff  itself  or  to  another 
consignee,  from  Kentwood  over  plaintiff's  rails  to  points  in  designated 
territory,  called  Central  territory,  on  and  north  of  the  Ohio  river  and 
east  of  the  Mississippi  river,  the  plaintiff  would  allow  to  the  Kentwood 
&  Eastern  Railway  Company  a  division  of  the  freight  rate,  amounting 
to  ZYz  cents  per  hundred  pounds.  ■  At  the  conclusion  of  the  plaintiff's 
evidence  the  court  directed  a  verdict  in  favor  of  the  defendants.-  The 
plaintiff  excepted  to  this  ruling,  and  assigns  it  as  error. 

The  evidence  adduced  tends  to  prove  the  following  facts  in  addi- 
tion to  those  above  stated:  The  lumber  sold  and  delivered  to  the 
plaintiff  was  manufactured  by  the  Brooks-Scanlon  Company  at  its 
mill  at  Kentwood  from  logs  brought  to  Kentwood  over  the  Kentwood 
&  Eastern  Company's  line.  At  the  time  of  the  receipt  of  logs  so  ship- 
ped to  it  the  Brooks-Scanlon  Company  paid  to  the  Kentwood  &  Eastern 
Company  the  latter's  local  freight  rates  from  the  points  of  origin  of 
the  logs  on  its  line  to  Kentwood.  When  lumber  manufactured  from 
logs  so  carried  by  the  Kentwood  &  Eastern  Company  moved  over  the 
plaintiff's  line  from  Kentwood  to  points  in  the  territory  on  and  north 
of  the  Ohio  river  designated  in  the  above-mentioned  agreement  for  a 
division  of  the  joint  through  freight  rate  the  plaintiff  paid  to  the  Kent- 
wood  &  Eastern  Company  the  part  of  the  joint  rate  which  under  that 
agreement  the  latter  company  WJis  entitled  to  receive.  That  company 
in  turn  paid  to  the  Brooks-Scanlon  Company  the  amounts  so  paid  to 
the  former  by  the  plaintiff.  A  result  was  that,  unless  the  local  freight 
rate  to  Kentwood  on  the  logs  amounted  to  more  than  the  part  of  the 
through  joint  rate  which  the  Kentwood  &  Eastern  Company  receiv- 
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ed  from  the  plaintiff  and  paid  to  the  Brooks-Scanlon  Company,  the 
latter  company  was  not  out  anything  for  the  carriage  of  the  logs  to 
Kentwood,  except  the  use  of  the  money  paid  as  local  freight  for  the 
time  elapsing  between  the  date  of  such  payment  and  the  date  of  the 
receipt  from  the  Kentwood  &  Eastern  Company  of  the  amount  paid 
to  it  by  the  plaintiff  pursuant  to  the  above-mentioned  agreement  for  a 
division  of  the  through  rate.  For  a  considerable  time  the  plaintiff 
paid  the  Brooks-Scanlon  Company  the  stipulated  prices  for  lumber 
bought  from  it  and  shipped  into  Central  territory,  and  paid  the  Kent- 
wood  &  Eastern  Company  the  amounts  due  to  it  under  the  agreement 
for  a  division  of  the  rates  on  such  shipments  into  that  territory,  without 
raising  any  question  as  to  the  liability  of  the  Brooks-Scanlon  Company 
for  the  amounts  so  paid  to  the  Kentwood  &  Eastern  Company.  This 
was  accounted  for  by  the  fact  that  the  officials  of  the  plaintiff's  pur- 
chasing department,  through  which  the  plaintiff's  purchases  of  lumber 
were  made  and  settled  for.  were  not  aware  of  the  fact  that  the  lumber 
bought  by  the  plaintiff  at  Kentwood  and  shipped  from  that  point  to  oth- 
er points  on  the  plaintiff's  lines  was  in  any  event  subject  to  a  charge  for 
the  hauling  by  another  carrier  of  the  lumber  itself  or  the  logs  from 
which  it  was  manufactured  from  the  point  of  its  origin  to  Kentwood. 
They  knew  of  the  above-mentioned  agreement  for  a  division  of  through 
rates,  but  did  not  know  that  that  agreement  was  api^icable  to  lumber 
purchased  and  made  deliverable  at  Kentwood  and  shipped  by  the  seller 
from  that  point,  and  not  from  a  point  on  another  carrier's  line. 

This  ignorance  on  the  part  of  those  officials  was  due  to  the  method 
followed  in  that  department  in  ascertaining  if  the  seller  of  goods,  who 
was  obligated  to  make  delivery  f .  o.  b.  at  a  point  on  the  plaintiff's  lines, 
was  chargeable  for  the  amount  due  to  another  carrier  or  carriers  for 
bringing  the  goods  to  the  stipulated  point  of  delivery  on  the  plaintiff's 
line,  and  also  to  the  circumstance  that  another  department  of  the 
plaintiff,  its  traffic  department,  conducted  by  other  officials,  had  charge 
of  the  matter  of  ascertaining  and  paying  what  was  due  to  the  Kentwood 
&  Eastern  Company  on  a  division  of  the  rates  on  lumber  shipped  into 
Central  territory.  It  was  the  practice  of  the  officials  of  the  purchasing 
department  to  look  to  the  waybill,  which  accompanied  the  shipment 
of  goods  purchased,  to  ascertain  if  anything  was  due  to  another  car- 
rier for  hauling  the  goods  from  their  place  of  origin.  If  the  goods 
had  come  over  the  line  of  another  carrier,  the  plaintiff's  agent  at  the 
point  of  delivery  on  its  line  made  a  notation  on  the  waybill  which  show- 
ed the  fact  that  the  other  carrier  was  entitled  to  its  charge  for  hauling 
the  goods  before  their  delivery  to  the  plaintiff.  No  such  notation  was 
made  by  the  plaintiff's  agent  at  Kentwood  on  waybills  showing  ship- 
ments by  the  Brooks-Scanlon  Company  of  lumber  sold  by  it  tp  the 
plaintiff,  as  that  lumber  was  not  received  from  another  carrier,  but 
from  a  shipper  at  Kentwood.  As  to  lumber  so  shipped  from  Kentwood, 
the  matter  of  the  division  for  hauling  to  that  point  the  logs  used  in  the 
manufacture  of  the  lumber  was  one  with  which  the  plaintiff's  local 
agent  at  that  point  had  nothing  to  do.  As  the  waybills  accompanying 
such  shipments  did  not  indicate  that  any  other  carrier  was  interested  in 
the  shipment,  the  purchasing  department  paid  for  the  lumber  without 
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making  any  claim  that  the  seller  was  liable  for  part  of  the  freight 
charge  on  the  lumber  or  the  logs  out  of  which  it  was  manufactured. 
The  plaintiff's  traffic  department  had  charge  of  the  matter  of  ascertain- 
ing and  settling  what  was  due  to  the  Kentwood  &  Eastern  Company  on 
shipments  from  Kentwood,  whether  to  the  plaintiff  itself  or  to  any  oth- 
er consignee  in  Central  territory,  of  lumber  manufactured  from  logs 
hauled  by  that  company  to  that  place.  The  traffic  department  obtained 
the  information  in  reference  to  such  shipments,  and  ascertained  the 
amounts  to  be  paid  to  the  Kentwood  &  Eastern  Company  as  its  share 
of  the  joint  rates,  from  sources  other  than  the  waybills  which  accom- 
panied the  shipments.  When  the  representatives  of  the  plaintiff,  who, 
in  its  behalf,  bought  and  paid  for  the  lumber  so  shipped  into  Central 
territory,  became  aware  of  the  fact  which  made  the  above-mentioned 
agreement  for  a  divisicm  of  rates  applicable  to  the  shipments  in  ques- 
tion, namely,  that  that  lumber  was  manufactured  from  logs  brought  to 
Kentwood  over  the  rails  of  the  Kentwood  &  Eastern  Company,  they 
were  not  lacking  in  promptness  in  asserting  the  claim  of  the  plaintiff 
that  it  was  entitled  to  recover  the  amounts  paid  to  the  Kentwood  &. 
Eastern  Company  as  its  share  on  the  division  of  the  through  rates. 

[1]  The  Kentwood  &  Eastern  Railway  was  a  tap  line,  or  railway 
tributary  to  the  plaintiff's  trunk  line.  Under  the  decision  in  the  Tap 
Line  Cases,  234  U.  S.  1,  34  Sup.  Ct.  741,  58  L.  Ed.  1185,  it  was  per- 
missible to  establish  through  routes  and  joint  rates  as  to  property  trans- 
ported over  both  the  tap  line  and  the  trunk  line  to  which  it  was  tribu- 
tary, though  such  property,  if  it  was  logs  or  lumber,  belonged  to  one 
of  the  carriers.  The  arrangement  under  which  the  shipment  of  the 
logs  to  Kentwood  and  of  the  lumber  there  manufactured  from  them 
from  that  point  over  the  plaintiff's  lines  was  treated  as  a  through  ship- 
ment from  the  point  where  the  logs  were  received  by  the  Kentwood 
&  Eastern  Company  to  the  point  on  the  plaintiff's  line  where  the  lum- 
ber was  finally  delivered,  and  part  of  the  through  rate  was  paid  by 
the  plaintiff  to  the  Kentwood  &  Eastern  Company  for  hauling  the 
logs  to  Kentwood,  involved  what  is  known  as  a  milling  in  transit  privi- 
lege. Central  Yellow  Pine  Association  v.  V.  S.  &  P.  R.  R.  Co.,  10  I.  C. 
C.  193 ;  'The  Tap  Line  Case,  23  I.  C.  C.  549. 

[2]  It  is  not  questioned,  and  under  the  evidence  adduced  it  is  not 
open  to  question,  that  the  terms  "f .  o.  b.,"  "f .  o.  b.  cars,"  "f .  o.  b.  cars 
Illinois  Central  tracks,  Kentwood,"  as  used  in  the  contracts  of  sale  and 
purchase,  obligated  the  seller  to  pay  freight  charges  incurred  for  the 
shipment  of  the  lumber,  or  the  logs  out  of  which  it  was  manufactured, 
to  the  point  at  which  tiie  lumber  bought  was  to  be  delivered  to  the 
plaintiff  by  the  seller,  the  Brooks-Scanlon  Company.  The  plaintiff  was 
entitled  to  a  delivery  of  the  lumber  on  its  line  free  of  all  charges. 
Sheffield  Furnace  Co.  v.  Hull  Coal  &  Coke  Co.,  101  Ala.  446, 14  South, 
672 ;  United  States  v.  Andrews,  207  U.  S.  229,  28  Sup.  Ct.  100,  52  L. 
Ed.  185.  The  contention  in  behalf  of  the  defendants  in  error,  as  we 
understand  it,  is  that  this  obligation  was  fully  complied  with  by  the 
Brooks-Scanlon  Company  paying  to  the  Kentwood  &  Eastern  Company 
the  local  freight  charged  for  hauling  to  Kentwood'  the  logs  out  of 
which  the  lumber  was  manufactured ;  that  the  lumber,  when  delivered 
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to  the  plaintiff  at  Kentv/ood,  was  not  subject  to  any  charge  for  hauling 
the  logs  to  that  point,  and  became  subject  to  the  payment  of  a  charge 
for  that  service  only  as  a  result  of  the  action  of  the  plaintiff  itself  in 
having  the  lumber  manufactured  from  the  logs  moved  over  its  line 
from  Kentwood,  the  agreed  place  of  delivery  hj  the  seller,  to  a  point 
in  Central  territory ;  and  that  the  obligation  which  the  seller  had  dis- 
charged by  paying  the  local  rate  could  not  be  revived  by  a  dealing 
with  the  lumber  in  which  it  did  not  participate  and  for  which  it  is  not 
responsible.  The  suggestion  is  that,  as  the  plaintiff  was  at  Hberty  to 
refrain  from  carrying  the  lumber  into  Central  territory,  it  alone  must 
suffer  whatever  may  be  the  consequences  of  its  doing  so.  The  conten- 
tion involves  the  assumptions  that  the  payment  of  the  local  rate  for 
hauling  logs  to  Kentwood  was  in  any  event  a  final  settlement  for  that 
service,  unconditionally  extinguishing  the  claim  of  the  carrier  which 
rendered  it,  and  that  die  obligation  of  the  seller  to  deliver  the  lumber 
free  of  all  charges  incurrfed  to  accomplish  the  stipulated  delivery  was  a 
conditional  one,  which  was  not  to  exist  if  the  buyer  exercised  the  right 
which  its  purchase  conferred  upon  it  of  carrying  the  lumber  it  bought 
into  Central  territory. 

We  think  that  eadi  of  these  assumptions  is  unwarranted.  The  pay- 
ment of  the  local  rate  for  hauling  logs  to  Kentwood  was  not  a  final  set- 
tlement of  the  claim  of  the  carrier  which  rendered  that  service,  if  the 
logs  so  hauled,  when  converted  into  lumber  at  Kentwood,  were  shipped 
from  that  point  over  the  plaintiff's  rails  into  Central  territory.  The 
conversion  of  the  logs  into  lumber  at  Kentwood,  followed  by  the  ship- 
ment from  that  point  of  such  lumber  over  the  plaintiff's  lines  into  Cen- 
tral territory,  had  the  effect  of  keeping  alive  the  Kentwood  &  Eastern 
Company's  claim  for  bringing  the  logs  to  Kentwood,  and  of  imposing 
upon  the  plaintiff  the  obligation  of  paying  the  Kentwood  &  Eastern 
Company  the  compensation  to  which  it  was  entitled  for  rendering  that 
service.  The  payment  by  the  plaintiff  to  the  initial  carrier  of  the  latter's 
stipulated  share  of  the  through  rate  for  the  carriage  of  the  commodity 
from  its  place  of  origin  on  its  line  to  the  place  of  final  destination  in 
Central  territory  was  not  made  any  the  less  a  payment  for  bringing  the 
logs  to  Kentwood  by  the  fact  that  the  Brooks-Scanlon  Company  condi- 
tionally paid  the  local  rate  on  the  logs  before  they  were  manufactured 
into  lumber  and  their  final  destination  was  determined  by  the  shipment 
of  the  lumber  into  Centra  territory.  The  result  was  that  the  plaintiff 
paid  a  charge  for  which  the  Brooks-Scanlon  Company  was  bound  to  in- 
demnify it  under  that  company's  obligation  to  deliver  f .  o.  b.  The  terms 
of  the  contract  were  not  such  as  to  make  the  plaintiff's  right  to  a  deliv- 
ery of  the  lumber  free  of  all  charges  subject  to  the  condition  that  it 
refrained  from  carrying  it  into  Central  territory.  The  contracts  can- 
not properly  be  given  the  same  meaning  they  would  have  had  if  they 
had  contained  the  stipulation  for  deliveries  at  Kentwood  "f.  o.  b.,  pro- 
vided the  lumber  is  not  shipped  into  Central  territory."  By  its  pur- 
chases the  plaintiff  became  entitled  to  the  lumber  unincumbered  by 
any  chaise  against  it  for  a  service  rendered  to  the  seller.  It  was  en- 
titled to  carry  it  to  any  point  it  chose,  and  to  have  the  lumber,  what- 
ever its  destination  was  when  it  was  delivered  for  shipment,  free  of 
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any  charge  for  bringing  it,  or  the  logs  out  of  which  it  was  manufac- 
tured, to  Kentwood.  Its  exercise  of  the  right  of  doing  what  it  pleased 
with  its  own  property  cannot  have  the  eflfect  of  discharging  the  seller's 
obligation  to  deliver  the  lumber  free  of  all  charges. 

At  the  times  the  plaintiff  paid  for  the  lumber  it  could  properly  have 
retained  so  much  of  the  purchase  price  as  was  required  to  pay  tiie  ini- 
tial carrier's  share  of  the  through  rate,  as  that  was  the  compensation 
due  for  a  service  which  the  seller  was  obligated  to  pay  for.  'The  seller 
of  the  lumber  was  not  entitled  to  that  part  of  the  stipulated  price  which 
the  buyer  was  required  to  pay  to  another  carrier  to  free  the  lumber  of 
a  charge  resting  against  it  when  it  was  delivered  at  Kentwood  for 
shipment  into  Central  territory.  The  payment  to  the  Kentwood  & 
Eastern  Company  was  proper,  as,  under  the  agreement  above-men- 
tioned, it  was  entitled  to  its  stipulated  share  of  the  through  rate.  The 
plaintiff's  right  to  recover  is  a  result  of  the  fact  that  it  had  to  pay  the 
amounts  sued  for  to  free  the  lumber  of  claims  to  which  it  was  subject, 
but  for  which  the  seller  was  bound  under  its  agreement  to  deliver  f .  o. 
b.  The  right  to  recover  is  not  dependent  on  the  fact  that  the  amounts 
the  plaintiff  paid  to  the  initial  carrier  were  by  the  latter  paid  to  the 
seller  of  the  lumber.  But  in  view  of  tiiat  fact  it  is  quite  apparent  that 
a  denial  of  the  plaintiff's  right  to  recover  would  have  the  effect  of  en- 
abling the  seller  of  the  lumber,  at  the  expense  of  the  buyer,  to  escape 
the  payment  of  what  it  really  cost  to  get  tfie  logs  to  Kentwood.  "The 
failure  of  the  plaintiff's  representatives  to  deduct  from  the  agreed 
price  of  the  lumber  the  amounts  so  paid  to  the  initial  carrier  was  due 
to  ignorance  on  the  part  of  those  officials  of  the  fact  that  another  car- 
rier had  rendered  a  service  which  the  seller  of  the  lumber  was  obligated 
to  pay  for.  It  is  not  material  whether  what  was  so  paid  to  such  other 
carrier  was  the  whole  or  only  a  part  of  the  compensation  due  to  it  for 
carryingto  Kentwood  the  logs  front  which  the  lumber  was  manufac- 
tured. The  entire  expense  of  carrying  the  logs  to  Kentwood  had  to  be 
borne  by  the  seller  of  the  lumber. 

The  conclusion  is  that  the  evidence  adduced  showed  that  the  plain- 
tiff was  entitled  to  recover  from  the  Brooks-Scanlon  Company  the 
amounts  paid  by  the  plaintiff  to  the  Kentwood  &  Eastern  Company  for 
carrying  to  Kentwood  the  logs  out  of  which  the  lumber  in  question  was 
manufactured.  It  follows  that  the  court  was  in  error  in  directing  a 
verdict  in  favor  of  the  Brooks-Scanlon  Company. 

Because  of  that  error  the  judgment  is  reversed. 


HORNBIX)WER  et  al.  v.  CITT  OF  PIERRE. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  30,  1917.) 

No.  4750. 

1.  Municipal  Cobpobations  ©=3898— Warrants— REorrAis— Estoppel. 

Recitals  In  dty  warrants  drawn  on  Its  treasurer  and  in  the  motion 
passed  by  the  city  council  authorizing  their  Issuance  that  they  were  Is- 
sued for  public  Iniproyements  did  not  estop  It  from  proTing,  as  against 
a  purchaser  without  notice,  that  they  were  without  consideration,  and 
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were  authorized,  Issued,  and  used  to  raise  money  to  elect  ttie  dty  as  the 
capital  of  the  state. 

[Ed.  Note. — VtT  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  | 
•    1883.] 

2.  MuNiciPAi,  CoBPOBATioiTS  <8=>902— Wabbawts— BoNA  Fids  Hoi.di:rs. 

Warrants  of  a  municipal  or  quasi  municipal  corporation  which  are 
only  orders  at  one  of  its  officers  upon  another  to  pay  funds  to  a  third 
party  are  liable  to  defeat,  even  In  the  hands  of  a  bona  fide  purchaser 
without  notice,  by  proof  that  they  were  issued  fraudulently  for  a  purpose 
beyond  the  iwwers  of  the  corporation. 

[Bd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  | 
1887.] 

3.  Mtjwtcipai,  Cobpokations  ^saSOS—WARBANTB—VALiDrnr— Estoppel. 

That  a  city  for  five  years  paid  Interest  on  warrants  did  not  estop  It 
front  showing  that  they  were  Issued  fraudulently,  without  consideration, 
and  for  a  purpose  beyond  its  powers. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  S 
1883.] 

4.  Afpkal  awd  Ebbob  «=)1027— Bbvikw— Mattkbb  Unneceseabt  to  Decision.  ' 

Where  judgment  must  have  gone  against  plaintifTs  on  one  defense,  al- 
leged errors  in  rulings  with  reference  to  other  defenses  need  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {  4033.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota;  James  D.  Elliott,  Judge. 

Action  by  Henry  Homblower  and  another  against  the  City  of  Pierre. 
Judgment  for  defendant  (231  Fed.  496),  and  plaintiffs  bring  error. 
Affirmed. 

A.  B.  Fairbank,  of  Sioux  Falls,  S.  D.  (Gardner  &  Churchill,  of  Hur- 
on, S.  D.,  Boyce,  Warren  &  Fairbank,  of  Sioux  Falls,  S.  D.,  and 
Frank  E.  Guernsey,  of  Dover,  Me.,  on  the  brief),  for  plaintiffs  in 
error. 

Karl  Goldsmith,  of  Pierre,  S.  D.  (Homer,  Martens  &  Goldsmith,  of 
Pierre,  S.  D.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SANBORN,  Circuit  Judge.  The  plaintiffs  sued  the  city  of  Pierre, 
South  Dakota,  upon  its  warrants  aggregating  $15,000,  which  purported 
on  their  faces  to  have  been  issued  for  public  improvements.  The  city 
answered:  (1)  That  the  warrants  were  not  issued  for  public  improve- 
ments, but  that  they  were  issued  without  any  consideration  received 
by  the  city  to  enable  a  committee  to  conduct  a  campaign  to  induce  the 
voters  in  the  state  of  South  Dakota  to  vote  to  establish  the  capital  of 
that  state  at  Pierre;  (2)  that  no  annual  appropriation  and  no  provi- 
sion for  an  annual  tax  to  pay  the  principal  and  interest  on  these  war- 
rants, as  required  by  statute,  had  been  made  by  the  city  before  the  war- 
rants were  issued;  and  (3)  that  before  and  at  the  time  of  their  issue 
the  indebtedness  of  the  city  exceeded  its  constitutional  and  statutory 
limitation.    The  court  below,  before  which  the  case  was  tried  without 
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a  jury,  made  a  special  finding  of  the  facts  and  rendered  a  judgment 
for  the  defendant. 

The  warrants  were  in  this  form:  * 

n000.00  Pierre,  So.  Dak.    July  29,  1890. 

City  Treasurer  of  the  City  of  Pierre 

of 

Pierre  Will  pay  to  the  order  of  Coe  I.  Crawford  one  thousand  dollara. 

Incorpor-  Payable  out  of  general  fund — ^for  public  improvements.     > 
ated  B.  J.  Templeton,  Mayor. 

188!i 

Countersigned:    H.  B.  Dewey,  City  Auditor. 
No.  3614. 

At  the  trial  the  plaintiffs  introduced  the  warrants  in  evidence  and 
proved  that  they  were  indorsed  by  Coe  I.  Crawford,  without  recourse ; 
that  the  plaintiffs  purchased  them  of  the  National  Bank  of  Commerce 
of  Pierre  on  August  8,  1890,  for  value,  without  notice  of  their  invalid- 
ity or  of  any  defect  in  them ;  that  the  city  paid  the  interest  on  them 
until  some  time  in  the  year  1895,  but  that  nothing  has  been  paid  upon 
them  since. 

[1]  The  city,  over  the  objections  of  the  plaintiffs,  introduced  evi- 
dence tending  to  prove  that  although  the  city  council  of  the  defendant, 
before  the  warrants  purchased  by  the  plaintiffs  were  issued,  adopted  a 
motion  that  $25,000  be  appropriated  for  public  improvements,  and  that 
warrants  be  drawn  therefor  payable  to  Coe  I.  Crawford,  and  although 
the  warrants  declared  on  their  faces  that  they  were  issued  for  public 
improvements,  yet  no  public  improvements  were  made  or  authorized 
or  paid  for  on  account  of  the  motion  or  the  warrants,  that  the  city  nev- 
er received  any  consideration  for  them,  that  they  were  voted  by  the 
city  council,  issued  by  the  city  officers,  and  used  by  the  campaign 
committee  to  raise  money  to  elect  Pierre  the  capital  of  the  state ;  that 
Crawford,  the  payee,  never  received  or  paid  anything  for  them,  but  the 
city  auditor  took  them  to  Crawford,  who  indorsed  them  without  fe- 
course  and  handed  them  back  to  the  auditor,  who  delivered  them  to  the 
National  Bank  of  Commerce  of  Pierre,  which  sold  them  to  the  plain- 
tiffs and  delivered  their  proceeds  to  the  capital  campaign  committee. 
The  admission  of  this  evidence  and  the  denial  by  the  court  of  a  sub- 
sequent motion  to  strike  it  out  as  incompetent  because  it  contradicted 
the  recital  of  the  motion  passed  by  the  city  council  and  the  recital 
of  the  warrants  that  they  were  issued  for  public  improvements  and 
because  it  violated  the  alleged  estoppel  of  the  city  from  denying  til^t 
they  were  issued  for  that  purpose,  arising  from  those  recitals,  and  the 
plaintiffs'  purchase  of  and  payment  for  the  warrants  in  reliance  upon 
them  are  specified  as  error. 

The  argument  of  counsel  for  the  plaintiffs  is  that  the  city  had  the 
right  and  power  to  issue  the  warrants  for  public  improvements ;  that 
the  members  of  the  city  council  and  all  the  city  officers  knowingly  is- 
sued them  for  a  purpose,  beyond  the  powers  of  the  city ;  that  is  to  .say, 
to  raise  money  for  the  campaign  committee  to  enable  it  to  induce  the 
voters  of  the  state  to  elect  tlie  city  of  Pierre  the  capital  of  the  state ; 
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that  they  knew  that  the  city  had  no  power  to  issue  the  warrants  for  that 
inirpose;  that  to  deceive  intending  purchasers  and  to  induce  them  to 
buy  the  warrants  they  recited,  in  the  motion  passed  by  the  city  council 
and  in  the  warrants  themselves,  that  they  were  issued  for  public  im- 
provements ;  that  the  plaintiffs  were  induced  to  buy  and  to  pay  value 
for  them  in  the  belief  that  those  recitals  were  true  and  in  reliance  upon 
them,  and  that  the  city  ought  to  be  and  is  estopped  from  denying  the 
truth  of  these  representations.  This  argument  appeals  with  force  to 
the  conscience  and  the  judgment  on  the  ground  that  a  city  or  a  munici- 
pal corporaticMi  that  elects  and  permits  officers  that  would  be  guilty  of 
such  acts  to  act  for  it  ought  to  suffer  for  their  acts  rather  than  the  in- 
nocent purchasers  of  its  warrants,  and  if  the  purpose  had  been  within 
the  powers  of  the  city,  and  if  the  officers  had  been  lawfully  empowered 
to  make  such  representations,  as  they  might  have  been  in  the  case  of 
the  issue  of  its  bonds,  the  argument  might  be  conclusive.  Hughes 
County  v.  Livingston,  104  Fed.  306,  313,  316,  43  C.  C.  A.  541,  548,  551. 

[2]  But  under  the  established  law  of  the  land  the  warrants  of  a 
municipal  or  quasi  municipal  corporation  which  are  in  fact  only  the 
orders  of  one  of  its  officers  upon  another  of  its  officers  to  pay  some  of 
its  funds  to  a  third  party  carry  upon  their  faces  the  plain  warning 
that  the  purchaser  must  beware,  that  while  they  are  prima  facie  evi- 
dence of  their  validity,  they  are  always  liable  to  be  defeated,  even  in 
the  hands  of  a  bona  fide  purchaser  without  notice,  by  proof  that  they 
were  issued  fraudulently  for  a  purpose  beyond  the  powers  of  the  cor- 
poration, and  that  when  they  were  in  fact  issued  and  used  for  such  a 
purpose  no  recital  or  certificate  of  its  officers  that  they  were  issued 
honestly  tor  a  purpose  within  the  powers  of  the  corporation  can  estop 
4t  from  defeating  them  by  proof  of  the  truth.  Mavor  v.  Ray,  86  U. 
S.  (19  Wall.)  468,  477, 478, 22  L.  Ed.  164;  Wall  v.  County  of  Monroe, 
103  U.  S.  74,  78,  26  L.  Ed.  430;  'Claiborne  County  v.  Brooks,  111  U. 
S.  400,  408,  409,  4  Sup.  Ct.  489,  28  L.  Ed.  470;  Ottawa  v.  National 
Bank,  105  U.  S.  342,  345,  26  L.  Ed.  1127;  District  of  Columbia  v. 
Cornell,  130  U.  S.  655,  661,  9  Sup.  Ct.  694,  32  L.  Ed.  1041 ;  Watson 
V.  City  of  Huron,  97  Fed.  449,  38  C.  C.  A.  264 ;  1  Abbott  on  Municipal 
Corporations,  533 ;  McQuillin  on  Municipal  Corporations,  p.  4759. 

This  has  been  the  law  of  municipal  and  quasi  municipal  warrants  at 
least  ever  since  Mr.  Justice  Bradley,  delivering  the  opinion  of  the  Su- 
preme Court  in  Mayor  v.  Ray,  19  Wall.  (86  U.  S.)  477,  478  (23 
L.  Ed.  1127)  in  the  year  1873,  said : 

"Vooehers  for  money  dne,  certlflcates  of  Indebtedness  for  services  rendered 
or  for  property  furnished  for  the  uses  of  the  city,  orders  or  drafts  drawn  by 
one  city  officer  upon  another,  or  any  other  device  of  the  kind,  used  for  liqui- 
dating the  amounts  legitimately  due  to  public  creditors,  are,  of  course,  neces- 
sary Instruments  for  carrying  on  the  machinery  of  municipal  administration, 
and  for  anticipating  the  collection  of  taxes.  But  to  invest  such  documents 
with  the  character  and  Incidents  of  commercial  paper,  so  as  to  render  them 
In  the  hands  of  bona  flde  holders  absolute  obligations  to  pay,  however  ir- 
regularly or  fraudulently  issued,  is  an  abuse  of  their  true  character  and 
purpose.    *    •    •    , 

"Where  the  power  is  clearly  given,  and  securities  have  been  issued  in  con- 
formity therewith,  they  will  stand  on  the  same  basis  and  be  entitled  to  the 
same  privileges  as  public  securities  and  commercial  paper  generally. 
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"But  where  the  power  has  not  been  given,  parties  must  take  municipal  or- 
ders, drafts,  certificates,  and  other  documents  ot  the  sort  at  their  perlL  Coa^ 
torn  and  usage  may  have  so  far  assimilated  them  to  regular  comimerdal  paper 
as  to  make  them  negotiable ;  that  is,  transferable  by  delivery  or  indorsement 
This  quality  renders  them  more  convenient  for  the  purposes  of  the  holder,  and 
has,  undoubtedly,  led  to  the  idea  so  frequently,  but,  as  we  tbiHik,  erroneously, 
entertained,  that  they  are  invested  v^th  that  other  characteristic  of  com- 
mercial paper,  freedom  frmn  all  legal  and  equitable  defeases  in  the  hands  of  a 
bona  fide  holder.  But  every  holder  of  a  dty  order  or  certificate  knows,  that 
to  be  valid  and  genuine  at  all,  It  must  have  been  Issued  as  a  voucher  for  city 
indebtedness.  It  could  not  be  lawfully  Issued  for  any  other  purpose.  Re  must 
take  it,  therefore,  subject  to  the  risk  that  it  has  been  lawfully  and  properly 
issued.  His  claim  to  be  a  bona  fide  holder  will  always  be  subject  to  this 
qoallflcatlon.  The  face  of  the  paper  itself  is  notice  to  him  that  its  validity  de- 
pends upon  the  regularity  of  its  issue.  The  officers  of  the  city  have  no  authori- 
ty to  issue  it  for  any  illegal  or  Improper  purpose,  and  their  acts  cannot  create 
an  estoppel  against  the  city  itself,  its  taxpayers,  or  people.  Persons  receiving 
it  from  them  know  whether  it  is  issued,  and  whether  they  receive  It,  for  a 
proper  purpose  and  a  proper  consideration.  Of  course  they  are  afEected  by  the 
absence  of  these  essential  ingredients ;  and  all  subsequent  holders  take  cum 
onere,  and  are  affected  by  the  same  defect. 

"We  consider  these  principles  to  be  so  sound  and  fundamental  as  to  make  it 
a  matter  of  some  surprise  that  a  different  view  should  have  been  taken  by 
some  jurists  of  eminent  abiUty." 

[3,  4]  The  plaintiffs  took  their  warrants  with  notice  of  the  law,  and 
the  city  was  not  estopped  from  defeating  them  by  proof  of  the  fact 
that  they  were  issued  fraudulently  and  without  any  consideration  re- 
ceived by  it,  for  a  purpose  beyond  its  power,  either  by  the  recitals  in 
the  motion  adopted  .by  the  city  coimcil,  or  by  the  recital  in  the  war- 
rants, or  by  the  fact  that  the  city  paid  the  interest  on  the  warrants  for 
five  years,  or  by  any  other  fact  established  in  the  case.  There  was 
therefore  no  error  in  the  reception  of  the  evidence  of  the  fraudulent' 
issue  of  the  warrants  without  consi(Jeration  for  a  purpose  beyond  the 
powers  of  the  corporation,  and  that  evidence  established  a  ccfticlusive 
defense  to  this  action.  This  conclusion  renders  it  imnecessary  to  con- 
sider other  alleged  errors,  because  even  if  they  were  committed  they 
vere  not  prejudicial  to  the  plaintiffs  because  the  judgment  must 
have  been  against  them  on  the  defense  which  has  been  considered  what- 
ever the  rulings  might  have  been  in  reference  to  the  other  defenses. 

The  judgment  below  is  accordingly  affirmed. 


DDBEB  V.  WABASH  K.  CO.  et  at 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  28,  1»17.) 

Na  4751. 

1.  Negligence  i@=>2 — EuaiENTS — Duty. 

Where  there  Is  no  duty  of  protection  against  an  injury,  the  omission  to 
furnish  such  protection  is  not  negligence. 
[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  {f  3,  4.] 

2.  Railboads  <8=>276(4) — Liabiutt  fob  Injueobs — Trespassebs. 

A  boy  11  years  old,  permitted  by  railroad  employes,  without  the  consent 
of  the  company,  to  ride  upon  an  engine  that  was  being  tested,  was -not  a 
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passenger,  but  \fi  law  an  Intruder  and  trespasser,  to  whom  the  company 
owed  no  duty,  except  the  negative  one  of  not  mkUdonsly,  wantonly,  or 
with  gross  and  reiUess  carelessness  Injuring  hhn. 
{Ed.  Note.— Sy>r  other  cases,  see  Ballroads,  Cent.  Dig.  (f  884,  886.] 

8.  Nkouoenck  *=»7 — Bleuknts — Dtrar. 

While  children  can  recorer  for  injuries  in  circumstances  In  which 
adults  canitot,  there  can  be  no  recovery,  even  in  the  case  of  a  dilld, 
unless  there  is  a  breach  of  duty. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  |  9.] 

4.  Baclboads  4=9276(4) — ^Liabiutt  fob  Injubies — Tbxbfassbbs. 

Where  raUroad  employes,  without  the  consent  of  the  company,  permit- 
ted a  boy  to  ride  on  an  engine  that  was  being  tested,  the  company  owed 
him  no  duty  to  protect  him  from  injury,  by  derailment  of  the  engine  or 
otherwise,  unless  due  to  wanton,  willful,  or  intentional  acts  or  negUgrace 
of  the  railroad  employ^. 

[Ed.  Note.— For  other  cases,  see  BaUroads,  Gent.  Dig.  IS  884,  886.] 

5.  MAeriKB  Ann  Sbbvant  «aB302(l) — I^jtiBisa  to  Thibd  Pbbsons — ^Liabiutt. 

Authority,  express  or  implied,  to  do  an  act,  is  always  the  test  at  a 
master's  liability  for  an  act  Jtf  his  servant,  and  when  an  employ^  exceeds 
that  authority,  and  does  an  act  resulting  In  injury  to  another,  he  Is  not, 
in  the  doing  of  that  act,  the  agent  of  his  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S§  1217, 
1225.] 

6.  Railboads  4=9282(8)— Aonoirs  roa  Iitjitbibs — Pbebumftionb. 

Where  railroad  employes  permitted  a  boy  to  ride  on  an  engine  which 
was  being  tested,  the  derailment  of  the  engine,  causing  the  death  of  the 
boy,  raised  no  presumption  of  negligence  for  which  the  railroad  company 
was  chargeable. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  f  912.] 

7.  Railboads  4=>282(3) — ^Actions  fob  Injubieb — ^Pbksituftioks. 

Where  a  boy  riding  on  an  engine  was  killed  by  a  derailment,  there 
ooold  be  no  presumption  of  any  willful  or  intentional  disregard  of  duty 
on  the  part  of  the  engtoeer ;  the  boy  b^ng  exposed  to  no  risk  to  which 
the  engineer  and  fireman  were  not  exposed. 

[Ed.  Nota — For  other  cases,  see  Ballroads,  Cent  Dig.  i  912.] 

8.  Baiumaos  «s»278(6) — ^Liabiuty  vob  Iitjubies— Last  Clkab  Chanck  Doc- 

TBINZ. 

The  doctrine  of  last  clear  chance  had  no  application  to  the  death  of  a 
boy,  lidlng  on  an  engine  with  permissitm  of  railroad  employes  and  killed 
by  its  derailment. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa;  Martin  J.  Wade,  Judge. 

Action  by  Mary  A.  Duree  against  the  Wabash  Railroad  Company 
and  another.  Judgment  for  defendants,  and  plaintiff  brings  error.  Af- 
firmed. ' 

M.  A.  Roberts,  of  Ottumwa,  ,Iowa  (W.  W.  Epps  and  Roberts  & 
Webber,  all  of  Ottumwa,  Iowa,  on  the  brief),  for  plaintiff  in  error. 

William  McNett,  of  Ottumwa,  Iowa  (J.  L.  Minnis  and  N.  S.  Brown, 
both  of  St  Louis,  Mo.,  and  McNett  &  McNett  and  Walter  McNett, 
aU  ofA>ttumwa,  Iowa,  on  the  brief),  for  defendants  in  error. 

Before  GARLAND,  Circuit  Judge,  and  RINER  and  MUNGER, 
District  Judges. 
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RlNER,  District  Judge.  The  plaintiff  in  error,  hereafter  referred 
to  as  the  plaintiff,  brought  this  action  against  the  defendant  in  error, 
hereafter  referred  to  as  the  defendant,  to  recover  damages  for  the 
death  of  her  son,  a  boy  of  about  11 14  years  old,  alleged  to  have  been 
caused  by  the  negligence  of  the  defencfant.  The  record  discloses  the 
following  facts: 

On  the  4th  of  January,  1914,  Fr^d  Craft,  a  locomotive  engineer,  and 
Clyde  Henderson,  a  locomotive  fireman,  both  in  the  employ  of  the 
defendant,  were  at  Moberly,  Mo.,  in  charge  of  one  of  the  defendant's 
engines;  that  this  engine  had  been  in  the  shops  for  repair,  and  they 
were  taking  it  out  on  the  road  to  "try  it  out"  before  putting  it  back  into 
regular  service ;  that  before  leaving  Moberly  the  plaintiff's  son  request- 
ed and  was  permitted  by  the  engineer  to  ride  on  the  engine ;  that  upon 
leaving  Moberly  the  engine  was  running  backward,  and  as  it  came  to 
the  switch  at  Cairo,  a  station  6  miles  distant  from  Moberly,  it  left  the 
rails,  turned  over  on  its  side,  and  the  engineer  and  boy  received  in- 
juries from  which  they  both  died;  that  me  engine  on  which  the  plain- 
tiff's intestate  was  riding,  at  his  request  and  with  permission  of  the  en- 
gineer, was  one  used  in  the  passenger  service ;  that  its  maximum  speed 
was  about  60  miles  an  hour;  that  the  boy  was  riding  in  the  cab  upon 
the  fireman's  side  of  the  engine,  and  at  the  time  of  the  accident  was 
standing  in  front  of  the  seat  box,  a  place  entirely  safe  so  long  as  the 
engine  remained  upon  the  rails ;  that  the  track  at  that  place  prior  to  the 
accident  was  in  good  condition.  The  only  conflicting  evidence,  in  the 
record  is  as  to  the  rate  of  speed  at  which  the  engine  was  running  at 
the  time  of  its  derailment.  The  fireman,  who  was  upon  the  engine  at 
the  time  of  the  accident,  testified  that  it  was  running  about  15  miles 
an  hour.  Other  witnesses,  who  noticed  the  engine  as  it  came  into 
Cairo,  fixed  the  speed  at  from  25  to  35  miles  per  hour. 

The  petition  was  several  times  amended.  In  the  fourth  and  last 
amendment,  filed  on  the  31st  of  August,  1915,  the  plciintiff  states: 

"Plaintiff  withdraws  all  the  allegations  of  her  petition  charging  that  the 
defendant's  employes  negligently  Induced  and  inylted  the  deceased  to  get 
upon  the  engine ;  also  all  allegations  of  negligence  based  upon  the  unsafe  and 
dangerous  condition  of  the  defendant's  track,  except  In  so  far  as  knowledge  of 
the  condition  of  said  track  bears  on  the  care  required  of  defendant's  engineer 
and  fireman  In  running  said  locomotive  over  the  same." 

"That  the  particular  acts  of  negligence,  Ineftldency,  and  carelessness  of 
the  employes  and  agents  of  the  def^idant,  upon  which  she  seeks  to  predicate 
negligence,  are  that  the  defendant's  said  employes  at  the  time  well  knew  that 
the  said  railroad  track  at  the  time  and  place  of  the  Injury  was  not  level,  one 
side  being  about  «ne  Inch  lower  than  the  other,  and  with  said  knowledge  were 
running  said  engine  backward  at  the  time  said  Injury  was  received  by  the  de- 
ceased at  the  dangerous  and  hazardous  rate  of  speed  of  30  to  35  miles  an 
hour;  and  plaintiff  avers  that  the  running  of  said  engine  backward  over  said 
track  at  said  rate  of  speed  was  In  and  of  Itself  gross  negligence  on  the  part 
of  said  employes." 

By  this  last  amendment  the  plaintiff  narrowed  the  issues,  and  cased 
her  right  to  recover  upon  the  averments  that  the  defendant's  employes 
at  the  time  of  the  accident  were  negligently  running  the  engine  back- 
ward over  the  track  at  a  dangerous  rate  of  speed,  and  that  its  de- 
railment was  caused  thereby.    At  the  close  of  Uie  plaintiff's  evidence. 
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on  motion  o"f  the  defendant,  the  court  instructed  the  jury  to  return  a 
verdict  in  its  favor. 

The  four  assignments  of  error  present  but  a  single  question :  Was 
the  court  justified  under  the  facts  and  law  in  sustaining  the  defend- 
ant's motion  and  directing  a  verdict  in  its  favor  ?  In  determining  this 
question  the  controlling  feature  is :  Was  there  a  duty  to  the  plaintiffs 
intestate  which  was  violated  by  the  defendant  ?  If  there  was,  then  the 
court  erred  in  giving  the  instruction  requested.  If  there  was  not, 
there  is  no  legal  liability,  and  the  court  committed  no  error  in  instruct- 
ing the  jury  as  it  did. 

[1-4]  In  the  case  presented  by  this  record  there,  is  no  question  of 
contributory  negligence  involved  in  the  inquiry  or  essential  to  its  con- 
sideration. If  the  defendant  did  not  owe  the  duty  of  protection  against 
the  injury  complained  of,  then  the  omission  to  furnish  such  protection 
does  not  constitute  such  negligence  on  its  part  as  will  warrant  a  recov- 
ery therefor  against  it.  From  the  facts  of  the  case  it  is  perfectly  plain 
that  the  plaintiff's  intestate  did  not  sustain  to  the  defendant  company 
the  relation  of  a  passenger,  there  was  no  contract,  either  express  or 
implied,  for  his  transportation,  and  he  was  not,  therefore,  entitled  to 
that  high  degree  of  care  to  which  a  common  carrier  is  held  for  the  safe- 
ty of  those  who  have  pMd  for  their  transportation  as  passengers.  On 
the  contrary,  we  think  his  relation  to  the  defendant  company,  whether 
technically  so  or  not,  was  in  contemplation  of  law  that  of  an  intruder  or 
trespasser,  and  the  defendant  owed  him  no  duty,  except  the  negative 
one,  not  maliciously,  wantonly,  or  with  gross  and  reckless  carelessness 
to  injure  him.  And  the  fact  that  the  deceased  in  the  present  case  was 
a  boy  llYz  years  old  cannot  affect  the  application  of  the  rule,  for  the 
reason  that  the  absence  of  duty  is  the  same  as  in  the  case  of  aA  adult, 
and  the  consequent  absence  of  liability  must  be  the  same  in  both.  It 
is  true  that  children  can  recover  for  injuries  in  circumstances  in  which 
adults  cannot ;  but  there  ;:an  be'no  recovery,  eVen  in  the  case  of  a  child, 
unless  there  is  negligence,  and  there  can  be  no  negligence  without  a 
breach  of  duty.  In  the  present  case  the  only  duty  which  is  or  can  be 
blaimed  as  having  been  violated  was  a  duty  to  protect  the  plaintiff's  in- 
testate when  riding  upon  the  engine  from  injury  by  derailment  of  the 
engine  or  otherwise;  but  we  are  wholly  unable  to  see  how  any  such 
duty  caji  arise  out  of  the  circumstances  of  this  accident.  Clearly  this 
boy  was  where*  he  had  no  legal  right  to  be.  He  was  not  a  passenger, 
and  was  not  upon  the  engine  for  the  purpose  of  assisting  in  its  opera- 
tion in  any  way,  but  merely  riding  there  with  the  permission  of  the 
engineer,  and  without  the  consent  of  the  defendant  company.  The 
defendant  owed  him  no  duty,  therefore,  except,  as  above  stated,  not 
to  wantonly  or  willfully  injure  him.  Any  other  duty  toward  him  could 
only  spring  up  on  the  part  of  the  defendant  by  an  act  of  the  engineer 
coming  within  the  scope  of  the  engineer's  employment.  Clark  v. 
Colorado  &  N.  W.  R.  Co.,  165  Fed.  408,  91  C.  C.  A.  358,  19  L.  R.  A. 
(N.  S.)  988;  Snyder  v.  H.  &  Si;.  Joe  R.  Co.,  60  Mo.  413;  Jackson  v. 
C,  R.  I.  &  P.  Railway  Co.,  178  Fed.  432,  102  C.  C.  A.  159;  C,  R.  I.  & 
P.  Railway  Co.  v.  Thurlow,  178  Fed,  894,  102  C.  C,  A.  128,  30  L.  R. 
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A.  (N.  S.)  571 ;  C,  St.  P.,  M.  &  O.  Railway  Co.  v.  Bryant,  65  Fed.  969, 
13  C.  C.  A.  249. 

[6]  And  the  fact  that  the  engineer  permitted  this  boy  to  ride  upon 
the  engine  cannot  change  the  situation,  unless  it  is  made  to  appear 
that  he  had  authority,  either  express  or  implied,  to  do  so.  "Beyond 
the  scope  of  his  employment  the  servant  is  as  much,  a  stranger  to 
his  master  as  any  third  person."  Morier  v.  St.  P.  Ry.  Co.,  31  Minn. 
351,  17  N.  W.  952,  47  Am.  Rep.  793.  Authority,  either  express  or 
implied,  to  do  an  act,  is  always  the  test  of  the  master's  liability,  and 
when  an  employe  exceeds  that  authority,  and.does  an  act  resulting  in 
injury  to  another,  he  is  not  in  the  doing  of  that  act  the  agent  of  his 
employer.  In  considering  a  case  quite  similar  to  the  case  before  us, 
the  Court  of  Appeals  of  New  York  stated  the  rule  as  follows : 

"The  solution  of  the  questions  at  Issue  Is  not  to  be  sought  In  the  rules  of 
law  appertaining  to  common  carriers.  It  must  be  obtained  from  the  princi- 
ples of  the  law  of  agency.  The  true  inquiry  Is  whether  the  conductor,  as  an 
agent  of  the  defendant,  bad  the  power  to  take  the  plaintiff  upon  the  train  In 
such  a  way  as  to  bind  the  defendant  as  a  carrier  to  him  as  a  passenger." 
Baton  V.  Delaware,  L..&  W.  B.  R.  Co.,  57  N.  I.  382.  15  Am.  Hep.  513. 

And  the  Supreme  Court  of  Missouri  in  Farber  v.  Mo.  Pac.  Ry. 
Co.,  116  Mo.  81,  22  S.  W.  631,  20  L.  R.  A.  350,  said: 

"It  being  then  an  uneontroverted  fact  that  plalntifl  "was  wrongfully,  and 
without  any  lawful  right  whatever,  on  the  train,  the  liability  of  the  defendant 
to  him  for  an  injury  he  may  bave  received  is  not  founded  upon  the  duty  and 
obligations  imposed  by  the  law  of  common  carriers,  but  is  referable  to  the 
law  of  agency." 

[8]  The  derailment  of  the  engine  and  the  happening  of  the  acci- 
dent, without  more,  raises  no  presumption  of  negligence  for  which 
the  defendant  was  chargeable.  In  C.  &  N.  W.  Ry.  Co.  v.  O'Brien,  132 
Fed.  593,  67  C.  C.  A.  421,  Judge  Hook,  speaking  for  this  court,  said: 

"But,  however  this  may  'be,  it  Is  obvioulb  that  It  was  of  great  lmi>ortance 
to  the  railway  company  that  the  jury  be  instructed  that  the  fact  of  derail- 
ment ol  the  train  did  not  in  itself  raise'  a  presumption  of  negligence  for 
which  It  was  chargeable.  Such  an  instruction  was  requested,  and  it  was  re- 
fused by  the  Circuit  Court.  It  is  familiar  doctrine  that  in  cases  betweed 
employe  and  employer  the  law  does  not  presume  carelessness  or  negligence 
on  the  part  of  the  latter.  And  the  presumption  in  the  case  before  us  is  that 
duo  care  was  exercised  by  the  company  in  respect  to  the  condition  of  the  en- 
gine, cars,  and  railroad  track,  and  also  that  those  in  charges  of  the  operation 
of  the  train  performed  their  duty." 

In  the  case  just  cited  an  express  messenger  was  injured  by  the  de- 
railment of  a  train  upon  which  he  was  working.  If  the  presumption 
of  negligence  would  not  arise  in  such  a  case,  it  certainly  would  not 
arise  in  the  case  of  a  trespasser. 

[7]  As  we  have  already  seen,  the  defendant  owed  the  plainti£F's  in- 
testate no  .such  duty  as  to  render  it  liable  for  the  mistakes  or  n^li- 
gence  of  the  engineer  or  fireman,  in  the  absence  of  a  showing  that 
sudi  negligence  was  wanton,  willful,  or  intentional;  and  there  is  no 
evidence  in  this  record  tending  to  prove  that  there  was  any  willful  or 
intentional  failure  on  the  part  of  either  of  them  to  perform  any  duty 
in  respect  to  the  management  of  the  engine.  Their  own  safety  was  in- 
volved, and  there  can  be  no  presumption  ihat  the  engineer  lost  his  life 
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and  caused  Hit  death  of  this  boy  through  a  willful  or.  intentional  dis- 
regard of  duty.  The  boy  was  riding  on  the  fireman's  side  of  the 
engine  in  a  perfectly  safe  place,  unless  some  accident  happened  to  the 
engine.  His  position  upon  the  engine  was  quite  as  safe  as  that  of 
eiAer  the  engineer  or  fireman.  He  was  exposed  to  no  risk  to  which 
they  were  not  exposed ;  so  that  there  is  nothing  in  the  circumstances 
surrounding  this  accident  to  justify  the  conclusion  that  the  act  or  omis- 
sion, if  any,  which  brought  it  about  amounted  to  wanton  or  willful 
negligence.  The  cause  of  the  derailment  of  this  engine  was  not  defi- 
nitely proved ;  but,  if  due,  as  the  plaintiff  contends,  to  the  fact  that  it 
was  being  operated  at  a  higher  rate  of  speed  than  was  considered  safe 
for  an  engine  running  backward,  that  fact  alone  would  not  be  suffi- 
cient to  charge  the  defendant  with  such  negligence  as  to  make  it  lia- 
ble for  damages.  As  said  by  the  Supreme  Court  of  Iowa  in  Denny 
V.  C,  R.  I.  &  P.  Ry.  Co.,  150  Iowa,  460,  130  N.  W.  363: 

"So  long  6s  men  are  human  tbey  will  make  mistakes,  and  at  times  be  guilty 
of  caielessness.  Few,  however,  are  so  base  or  so  lacking  In  decent  regard  for 
human  life  as  to  wlllfnUy  or  wantonly  do  or  omit  an  act  of  dnty  by  whldi 
death  or  disaster  to  others  may  reasonably  be  ncpected  to  follow,  and,  in  the 
absence  of  other  facts  pointing  to  such  conclusion,  neither  court  nor  Jury 
should,  from  the  mere  fact  that  an  injury  has  been  negligently  occasioned,  as- 
some  to  characterise  the  conduct  of  the  negligent  person  as  willful  or  wan- 
taa." 

[•}  Under  the  facts  established  by  the  evidence,  the  "doctrine  of 
last  clear  chance"  can  have  no  application  in  this  case ;  neither  is  the 
question  affected  by  the  provisions  of  the  Missouri  statute  called  to 
our  attention  in  the  briefs  of  counsel.  The  case  is  one  arising  out  of 
an  unfortunate  accident,  for  which  the  railway  company  is  in  no  way 
legally  responsible,  and  the  action  of  the  trial  court  in  greeting  a  ver- 
dict for  the  defendant  must  be  affirmed. 


In  re  KAPIAN  &  MTBRS. 

7REDERICK,  VIETOR  &  ACHEUS  y.  AMERMAN. 

(Glrcnlt  Oonrt  of  Appeals,  Third  Circuit    April  19,  1917J 

Na  2200. 

1.  Bahkbitptox  ^»868— Reci.amation  of  Pbofbbtt — Ei^bctiok. 

One  who  has  iBled  and  proved  a  claim  aa  a  creditor  for  goods  sold  to 
a  bankrupt  may  thereafter  reclaim  the  goods  upon  discovering  that  they 
were  obtained  through  fraudulent  representations,  where  the  claim  re- 
cited that  it  should  not  be  construed  as  a  waiver  of  the  right  of  the 
claimant  to  follow  any  of  its  merchandise  into  whosesoever  hands  it  might 
be,  provided  it  was  delivered  through  mlsrepresentntion,  for  the  doctrine 
of  election  of  remedies  applies  only  where  the  remedies  are  inconsistent, 
and  the  creditor  by  filing  a  claim  did  not  preclude  itself  from  subsequent 
reclamation  proceedings. 

[Ed.  Note. — ^Por  other  cases,  see  Bankruptcy,  Cent  Dig.  |S  650-554.] 

Z  Bahkbuftct  «s>116 — Pboosbdinos — Reci.axation  PBOcaaDiNoa 

Where  petitioners,  who  'directly  furnished  goods  to  a  bankrupt  ob- 
tained them  from  wholesalers  upon  paying  more  than  half  therefor,  a 
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reclamation  proceeding  by  petitioners  will  not  be  denied,  on  the  ground 
that  petitioners  were  not  the  owners  of  all  tiie  goods,  for  the  rights  of 
the  wholesalers  could  readily  be  protected,  and  they  would  be  benefited 
by  the  reclamation. 

Appeal  from  the  EHstrict  Court  of  the  United  States  for  the  Mid- 
dle District  of  Pennsylvania;    Charles  B.  Witraer,  Jvtdge. 

In  the  matter  of  the  bankruptcy  of  Kaplan  &  Myers.  Reclamation 
proceedings  by  Frederick,  Victor  &  Achelis,  opposed  by  E.  C.  Am- 
erman,  trustee.  From  an  order  of  the  District  Court  dismissing  the 
petition  (236  Fed.  260),  petitioners  appeal.    Ch-der  reversed. 

William  J.  Wilcox,  of  Scranton,  Pa.,  Percival  H.  Granger,  of  Phil- 
adelphia, Pa.,  William  A.  Wilcox,  of  Scranton,  Pa.,  and  J.  Howard 
Reber,  of  Philadelphia,  Pa.,  for  appellants. 

Edwin  C.  Amerman  and  Aaron  V.  Bower,  both  of  Scranton,  Pa., 
for  appellee. 

Before  BUFPINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  In  this  case  we  are  asked  to  review 
a  proceeding  for  reclamation  instituted  by  the  firm  of  Frederick,  Vietor 
&  Achelis  (hereinafter  called  the  claimants)  against  the  trustee  o( 
Kaplan  &  Myers,  bankrupts.  The  referee  sustained  the  claimants' 
petition,  but  the  District  Court  dismissed  it.    236  Fed.  260. 

[1]  The  facts  are  these:  Acting  on  behalf  of  themselves  and  of 
two  other  mercantile  houses,  the  claimants  sold  certain  goods— or  de- 
livered them  and  thus  completed  the  sale — to  the  bankrupt  firm  after 
January  29,  1915,  and  before  October  30,  the  day  when  the  involun- 
tary petition  was  filed.  A  receiver  was  appointed  forthwith,  but  the 
bankrupts  contested  the  petition,  and  there  was  no  adjudication  until 
December  13.  On  February  3,  1916,  the  schedules  were  filed  and  the 
first  meeting  of  creditors  was  held.  At  this  meeting  the  claimants  filed 
a  proof  of  debt,  but  took  no  part  in  the  meeting.  Their  proof  con- 
tained the  following  paragraph,  written  in  pen  and  ink : 

"That  the  filing  of  this  claim  Is  not  construed  as  a  waiver  of  the  right  at 
said  claimant  to  follow  any  of  their  merchandise,  in  whosesoever  hands  It 
may  now  be,  including  the  receiver  in  bankruptcy,  providing  same  was  de- 
livered thru  misrepresentation." 

The  trustee  qualified  on  February  10  and  took  possession  of  the 
goods  and  books  of  the  bankrupts.  The  goods  had  been  open  to  ex- 
amination, and  perhaps  the  books  also,  but  it  was  not  until  testimony 
was  taken  that  the  probability  of  previous  fraud  by  the  bankrupts  in 
representing  their  condition  became  apparent.  On  February  16  the 
claimants  presented  the  petition  now  before  us,  asserting  fraudulent 
misrepresentation  to  them  concerning  the  bankrupts'  financial  condi- 
tion for  the  purpose  of  obtaining  goods  on  credit.  The  goods  re- 
claimed were  afterwards  sold,  but  the  proceeds  are  still  in  the  hands 
of  the  trustee  subject  to  the  final  disposal,  of  the  pending  petition.  The 
referee  found  as  facts — and  tlie  District  Judge  accepted  his  findings — 
that  on  January  29,  1915,  the  bankrupts  mailed  to  the  claimants  a 
statement  purporting  to  represent  their  financial  condition,  and  diow- 
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ing  a  surplus  of  assets  amounting  to  nearly  $50,000,  among  the  assets 
being  outstanding  accounts  due  and  owing  to  the  bankrupts  amount- 
ing to  nearly  $30,000 ;  that  the  bankrupts  were  at  that  time  insolvent ; 
that  the  statement  "was  a  false  and  fraudulent  misrepresentation  and 
misstatement  intended  by  the  bankrupts  to  secure  a  false  credit"; 
and,  further,  "that  the  claimants  relied  upon  the  correctness  of  this 
statement,  and  were  induced  to  part  with  their  goods  upon  the  strength 
of  the  misrepresentation." 

Upon  these  facts  we  are  of  opinion  that  the  dispute  before  us  is 
ruled  by  Thomas  v.  Taggart,  209  U.  S.  391,  392,  28  Sup.  Ct.  519,  52 
L.  Ed.  845.  In  that  case  Hall  had  a  speculative  account  with  Berry 
&  Co.,  the  bankrupts,  and  Had  deposited  certain  shares  of  stock  in 
place  of  a  cash  margin.  He  claimed  these  shares  from  the  trustee,  and 
was  met  by  the  fact  that  he  had  already  filed  a  claim  for  their  value 
against  the  bankrupt  estate.  It  appeared,  however,  that  his  proof  con- 
tained a  stipulation : 

'•That  by  flllng  notice  of  this  clalia  he  does  not  waive  any  right  of  action 
tbat  he  now  has  to  recover  possession  of  said  certificates  or  the  value  thereof 
against  either  of  the  bankrupts  or  any  person  In  whose  possession  they  may 
be  found,"  etc. 

And  it  was  therefore  held  that  the  claimant  had  a  right  to  recover 
the  specific  shares — ^the  court  saying: 

"In  this  claim  the  essential  question  Is  as  to  the  effect  of  Hall's  proof  of 
his  claim  In  bankruptcy  as  a  waiver  of  his  right  to  recover  the  shares  of 
stock  covered  by  the  receipt  We  are  of  the  opinion  that.  In  view  of  the  res- 
ervation Just  made,  there  was  nothing  In  Hall's  conduct  amounting  to  an  elec- 
tion to  pursue  his  claim  as  a  creditor  In  bankruptcy,  which  now  prevents  his 
recovery  of  the  certiflcates  of  stock  In  question.  It  Is  true  that  he  voted-  at 
the  first  meeting  of  the  creditors  on  December  19,  1904,  upon  an  Informal 
ballot  for  trustee  In  bankruptcy,  and  at  the  formal  election  of  trustees  on 
December  21,  1904,  Mr.  Hall  did  not  vote,  though  the  referee  finds  that  he 
participated  actively  at  the  meetings  held  for  the  election  of  trustee.  We  are 
of  the  opinion  that  the  reservation  of  Hall  evidenced  his  Intention  to  hold  on 
to  whatever  rights  he  had  in  his  shares  of  stock,  and  there  Is  nothing  in  his 
conduct  which  should  preclude  him,  after  he  had  dlBCOvered  that  the  shares 
had  been  returned  to  the  assignee  in  bankruptcy,  from  reclaiming  them  as  his 
own  prc^CTty." 

We  see  no  valid  distinction  between  Thomas  v.  Taggart  and  the 
case  now  before  us.  As  it  seems  to  us,  the  referee  was  justified  in 
coming  to  the  following  conclusion : 

"In  the  present  case  the  claimants,  within  a  period  of  two  weeks  after 
their  claim  had  been  filed,  gaining  knowledge  of  the  fraud  perpetrated  upon 
them.  Instituted  these  reclamation  proceedings.  In  my  opinion,  the  fact  that 
they  had  theretofore  filed  their  proof  of  claim  without  any  knowledge  of 
the  fraud  does  not  bar  them." 

We  are  unable  to  agree  that  the  claimants  made  a  final  election  when 
they  filed  their  proof  of  debt.  So  far  as  appears,  they  did  not  then 
know  that  they  had  been  the  victims  of  a  fraud,  and  without  such 
knowledge,  or  notice  that  would  be  equivalent  thereto,  an  election  was 
not  required.  And,  when  they  afterwards  learned  the  facts  that  seem- 
ed to  point  to  the  fraud,  we  do  not  think  they  were  bound  to  withdraw 
their  proof  of  debt  while  the  reclamation  proceeding  was  still  unde- 
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termined.  It  mi^t  be  tha^  the  apparent  fraud  could  be  satisfactorily 
explained,  and  in  that  event  they  could  not  reclaim,  but  must  be  content 
with  their  proof  of  debt.  We  see  nothing  to  condemn  in  this  atti- 
tude, although  of  course  they  must  now  relinquish  their  claim  under 
the  proof  of  debt  for  so  much  of  the  goods  as  have  been  specifically 
followed  and  sold.  The  rule  announced  in  Thomas  v.  Taggart  seems 
to  us  to  carry  forward  the  doctrine  of  election  of  remedies  to  this 
extent:  When  a  creditor  may  perhaps  have  two  remedies,  and  pur- 
sues one  of  them  without  notice  or  knowledge  that  he  possesses 
the  other,  he  may  protect  himself  by  reserving  distinctly  a  right  to 
follow  the  other  in  case  he  shall  subsequently  discover  the  needful 
facts ;  and,  if  he  so  reserve  the  right,  he*  need  not  elect  until  he  knows 
definitely  that  both  remedies  are  at  his  command.  Of  course,  he  can- 
not recover  on  both;  but  we  think  the  equities  of  such  a  situation 
are  met  by  requiring  him  to  abandon  one  remedy  before  he  reaps  the 
benefit  of  the  other.  We  do  not  find  in  Thomas  v.  Taggart  that  Hall 
had  abandoned  his  proof  of  claim  before  he  sought  to  reclaim  his 
stock,  and  the  Supreme  Court  does  not  state,  or  imply,  that  such  aban- 
donment would  be  essential.  And  of  course  it  must  alwajrs  be  re- 
membered that  the  doctrine  of  election  only  applies  where  the  rem- 
edies are  inconsistent,  not  where  they  are  cumulative.  9  Rul.  Case 
Law,  956. 

It  follows,  therefore,  that  the  claimants. should  have  been  allowed 
to  recover  the  fund  held  by  the  trustee.  But  before  they  receive  it 
they  should  be  required  to  abandon  so  much  of  their  proof  of  debt  as 
relates  to  the  value  of  the  goods  reclaimed  and  sold,  thus  leaving  the 
proof  of  debt  to  stand  only  as  to  the  other  goods  that  were  not  re- 
claimed, but  had  no  doubt  been  disposed  of  by  Kaplan  &  Myers  before 
the  date  of  the  bankruptcy. 

[2]  The  District  Court  did  not  pass  upon  the  other  question  raised 
by  the  trustee,  namely,  whether  the  claimants  had  sufficient  tide  to 
the  goods  to  enable  them  to  maintain  the  proceeding  in  their  own 
name.  This  only  applies  to  part  of  the  goods,  for  of  the  other  part 
the  claimants  were  themselves  the  full  owners.  As  to  the  former  part 
the  facts  known  are  as  follows:  This  merchandise  was  made  up  of 
several  consignments  shipped  from  several  wholesale  houses.  The 
claimants  were  commercial  bankers  in  New  York  City,  and  in  some 
of  its  details  their  method  of  doing  business  was  this :  When  whole- 
sale houses  received  orders  for  the  sale  and  delivery  of  goods  on 
credit,  the  claimants  would  pass  on  the  credit.  If  this  was  satisfac- 
tory, they  would  advance  to  the  wholesalers  from  60  per  cent,  to  75 
per  cent,  of  the  value  of  the  goods,  would  take  the  goods  into  their 
own  custody,  and  would  then  ship  them  in  the  names  of  the  whole- 
salers, t^dcing  an  assignment  of  the  accounts,  and  stamping  the  invoices 
so  as  to  show  to  the  purchasers  that  the  accounts  had  been  assigned, 
and  were  payable,  to  the  claimants.  The  retailers  and  the  general 
trade  were  required  to  render  their  financial  statements  to  the  claim- 
ants— as  was  done  by  Kaplan  &  Myers  in  the  present  case — ^and  were 
familiar  with  this  requirement.  It  also  appeared  that  the  relations  be- 
tween the  claimants  and  the  wholesalers  with  whom  they  dealt  were 


Digitized  by 


Google. 


Bocitti,  napthSb  TBANSPOBTS  T.  BIBBD  TOWBOAT  CO.        463 

regulated  by  a  written  contract,  but  this  is  not  in  evidence  and  its  terms 
were  not  otherwise  proved.  In  the  absence  of  the  writing,  we  think 
it  would  be  unsafe  to  pronounce  with  confidence  upon  the  rights  of» 
the  respective  parties.  All  we  can  say  is  that  on  the  record  before  us 
we  feel  justified  in  believing  that  for  many  purposes  the  claimants  ac- 
quired— at  least  in  equity — an  interest  in  tfie  goods  themselves  that 
warranted  them  in  taking  the  step  that  is  now  in  question.  That  they 
used  their  own  name  does  not  seem  to  be  fatal.  The  wholesalers  o^ay 
perhaps  have  retained  an  interest  of  some  kind  and  to  some  extent  in 
the  goods,  but  as  their  interest  against  a  debtor  would  evidently  be 
identical  with  the  claimants'  interest  we  do  not  feel  disposed  to  give 
weight  to  a  rather  narrow  objection  that  has  no  substantial  value.  If 
the  wholesalers  have  a  right  to  any  part  of  the  fund,  they  can  readily 
enforce  it  against  the  claimants. 
The  order  of  the  District  Court  is  reversed. 


SOCrftTfi  NAPTHfiS  TBANSPOBTS  v.  BISSO  TOWBOAT  CO.  et  aL 

(Circuit  Court  ot  Appeals,  Fifth  Circuit.    March  17, 1917.    Bahearlng  Denied 

April  28,  1917.) 

No.  2889. 

1.  ADiaa&LTT  4=>54 — SxiPtrLATioN  fob  Rkijl&ss  of  Vkbsix — Cancellation. 

An  admiralty  court  may  properly  cancel  a  stipulation  for  release  of  a 
▼essel  libeled  In  collision,  given  without  appraisal,  on  tbe  subsequ^it  in- 
stitution of  proceedings  by  the  owner  for  limitation  of  liability  and  tbe 
glTlng  of  a  bond  for  the  appraised  value  of  tbe  vessel. 

[Ed.  Note. — £V>r  other  cases,  see  Admiralty,  Cent  Dig.  U  443-447.] 

2.  Shippino  «s»209(l) — ^Lhqtation  OF  Liabilitt — Bight  to  Bslixf. 

Proceedings  for  limitation  of  liability  of  a  vessel  owner  under  Ber.  St. 
i  4283  (Comp.  St.  1916,  8  8021),  supersede  aU  other  actions  and  suits  for 
the  same  loss  or  damage  In  the  federal  and  state  conrts,  and  tbe  right  to 
such  limitation  is  not  waived  by  the  giving  of  a  stipulation  for  release  of 
tbe  vessel  in  a  suit  for  collision. 

[Ed.  Note: — For  otber  cases,  see  Shipping,  Cent  Dig.  i  660.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;   Rufus  E.  Foster,  Judge. 

Stiit  in  admiralty  for  collision  by  the  Societe  Napthes  Transports 
against  the  towboat  W.  A.  Bisso,  the  Bisso  Towboat  Company,  claim- 
ant, and  the  steamship  Crown  of  Galicia,  the  Crown  Steamship  Com- 
pany, Limited,'  claimant.  From  a  decree  canceling  bond  given  for  re- 
lease of  the  Bisso,  libelant  appeals.    Affirmed. 

Richard  B.  Montgomery,  of  New  Orleans,  La.,  for  appellant 

John  D.  Grace,  George  Denegre,  Victor  Leovy,  and  Henry  H.  Chaf- 

fe,  all  of  New  Orleans,  La.,  for  appellees. 
Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 

District  Judge. 
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PARDEE,  Circuit  Judge.  It  appears  .that,  while  the  towboat  W. 
A.  Bisso  was  proceeding  up  the  Mississippi  river  with  the  steamship 
•Crown  of  Galicia  in  tow,  the  motorship  Motrocine,  descending  the  riv- 
er, ran  into  the  Crown  of  Galicia,  and  herself  sustained  material  dam- 
age. Thereafter  a  libel  was  filed  by  the  owners  of  the  Motrocine, 
against  both  the  steamship  Crown  of  Galicia  and  the  towboat  W.  A. 
Bisso,  charging  both  of  these  vessels  with  fault  in  this  collision,  and 
seeking  to  recover  damages.  In  due  time  each  of  the  libeled  vessds 
was  bonded  out,  but  it  does  not  appear  that  there  was  any  agreed 
valuation  put  on  the  W.  A.  Bisso.  It  appears  to  be  nothing  more  than 
an  ordinary  release  bond  in  the  sum  of  $75,CXX). 

[1]  A  short  time  after  the  above  proceeding  was  had,  the  owners  of 
the  steamship  Crown  of  Galicia  brought  suit  against  the  motor  vesrel 
Motrocine,  charging  her  with  fault  for  the  collision ;  and  as  a  result 
thereof,  the  owners  of  the  Motrocine  again  proceeded  against  the  tug 
W.  A.  Bisso,  asking  that,  if  judgment  be  rendered  against  ihem,  judg- 
ment be  accorded  in  their  favor  against  the  "W.  A.  Bisso.  Thereupon 
the  owners  of  the  W.  A.  Bisso  petitioned  the  court  for  a  limitation  of 
liability,  asked  that  appraisement  of  the  W.  A.  Bisso  be  made  in  ac- 
cordance with  law,  and  that  they  have  leave  thereafter  to  give  a  valua- 
tion bond,  and  that  all  claims  for  damages  which  were  or  might  be 
presented  against  this  towboat,  growing  out  of  said  collision,  be  referred 
to  the  said  valuation  bond.  Accordingly  appraisers  were  duly  appoint- 
ed, qualified,  and  sworn,  and  in  time  brought  in  their  report,  apprais- 
ing the  said  W.  A.  Bisso  at  $55,000. 

These  appraisers  were  called  to  the  stand  and  cross-examined  by 
the  appellants  herein ;  and  appellants  produced  such  testimony  as  they 
desired,  and  had  previously,  before  appraisement  was  made,  submitted 
such  facts  as  counsel  for  appellants  cared  to  submit  before  the  apprais- 
ers had  made  their  report.  Thereafter  the  appraisers  determined  the 
value  of  the  towboat  at  $55,000,  and  submitted  their  report  to  the  court. 
After  hearing  all  parties  in  interest,  the  court  confirmed  the  appraise- 
ment. Thereupon  appellee  filed  a  bond  for  value,  and  asked  that  this 
bond  stand  in  place  of  the  W.  A.  Bisso,  and  that  the  original  and  all 
other  clauns  be  referred  to  this  bond,  and  that  the  release  bond  given. 
first  above  mentioned  be  canceled. 

After  all  parties  in  interest  were  heard,  the  court' determined  the  is- 
sues as  follows: 

"Whereupon,  after  hearing  all  parties.  It  was  ordered  tliat  cause  entitled 
'Societe  Napthfis  Transports  v.  Steamship  Crown  of  Gallda  and  Tugboat  W.  A. 
Bisso,'  wherein  the  Grown  Steamship  Oompany,  Limited,  claimants  of  the 
Crown  of  Gallda,  and  cross-Ubelants,  and  the  Bisso  Towboat  Company  are 
claimants  of  the  tugboat  W.  A.  Bisso,  and  cross-Ubelants,  which  cause  la 
numbered  K234  of  the  docket  of  the  court,  be,  and  the  same  is  hereby,  ordered 
consolidated  for  purposes  of  trial,  with  cause  entitled  'In  re  Bisso  Towboat 
Company,  Praying  for  a  Umitatlon  of  Liability,'  numbered  16253  ,of  the 
docket  of  this  court. 

"And,  upon  motion  of  John  D.  Grace,  as  proctor  for  the  said  Bisso  Towboat 
Company,  It  was  further  ordered  that  the  bond  given  by  said  Bisso  Towboat 
Company  in  the  sum  of  seventy-flve  thousand  dollars  ($75,000)  to  secure  the 
release  of  said  towboat  W.  A.  Bisso  In  cause  entitled  'Societfi  Napth^  Trans- 
ports T.  Steamship  Crown  of  Gallda  and  Towboat  W.  A.  Bisso,'  be,  and  the 
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same  la  hereby,  canceled  and  annulled,  reserving  to  said  libelant  th«lr  right 
against  the  bond  of  AjFty-flve  thousand  dollars,  given  In  the  proceeding  for  the 
limitation  of  liability  numbered  15253  of  the  docket  of  this  court. 

"Upon  the  disposition  of  the  rule,  answer,  and  exceptions  thereto,  and  con- 
solidation of  the  said  cause  No.  15234  and  15253  of  the  docket  of  this  court, 
and  cancellation  of  release  bond  executed  by  the  Blsso  Towboat  Company,  as 
above  set  out,  the  Sod^td  NapthSs  Transports,  by  its  proctor,  moved  for  a 
rehearing,  with  respect  to  the  foregoing  or4er,  in  so  far  as  the  cancellation 
of  said  bond  Is  directed ;   whereupon  the  court  ordered  rehearing  refused." 

From  that  order  this  appeal  has  been  taken,  assigning  as  error  in 
various  forms  solely  the  question  of  the  illegality  of  that  part  of  the 
decree  which  orders  the  $/5,000  bond  filed  to  secure  the  release  of  the 
towboat  W.  A.  Bisso  to  be  canceled. 

Section  4283,  Revised  Statutes  (Comp.  St.  1916,  §  8021),  reads  as 
follows : 

'The  liability  of  the  owner  of  any  vessel,  for  any  embezzlement,  loss,  or 
destruction,  by  any  person,  of  any  property,  goods,  or  merchandise,  shipped 
or  pot  on  board  of  sadi  vessel,  or  for  any  loss,  damage,  or  injury  by  collision, 
or  for  any  act,  matter,  or  thing,  lost,  damage,  or  forfeiture,  done,  occasioned, 
or  incurred,  without  the  privity,  or  knowledge  of  such  owner  or  owners,  shall 
in  no  case  exceed  the  amount  or  value  of  the  interest  of  such  owner  in  such 
vessel,  and  her  freTght  then  pending." 

Sections  4284,  4285,  and  4286  (Comp.  St.  1916,  §§  8022-8024)  relate 
to  procedure  under  section  4283. 

[2]  It  seems  to  be  settled  that  proceedings  to  limit  the  liability  of 
shipowners  under  said  section  supersede  all  other  actions  and  suits  for 
the  same  loss  or  damage  in  the  state  and  federal  courts.  See  Providence 
&  New  York  Steamship  Co.  v.  Hill  Manufacturing  Co.,  109  U.  S.  578, 
3  Sup.  Ct.  379,  27  L.  Ed.  1038;  also  Monongahela  River  Consolidated 
Coal  &  Coke  Co.  v.  Hurst,  200  F.  711,  119  C.  C.  A.  127.  In  this  last- 
cited  case  it  is  held  that  the  right  of  a  vessd  owner  to  a  limitation  of 
liability  under  the  statute  as  against  a  decree  for  collision  damages  is 
not  waived  by  the  pving  of  a  supersedeas  bond  or  appeal  from  such 
decree,  but  the  liability  of  both  principal  and  surety  on  such  bond  is 
imi^iecUy  subject  to  such  limitation,  citing  The  Scotland,  105  U.  S.  31, 
26  L.  Ed.  1001,  and  The  Great  Western,  118  U.  S.  520,  6  Sup.  Ct. 
1172,  30  L.  Ed.  156,  et  seq. ;  and  in  that  case  it  was  further  held  that 
the  shipowner  had  the  right  to  first  contest  liability  for  the  collision 
in  any  court,  state  or  federal,  in  which  suit  therefor  might  be  brought, 
including  the  appellate  court  of  last  resort,  without  raising  the  question 
of  limitation,  and  without  thereby  waiving  the  right  to  take  the  baiefit 
of  the  .statute,  and  numerous  cases  are  cited  in  support  thereof. 

It  would  seem  that  section  4283,  R.  S.,  supra,  and  sections  4284, 
4285,  and  4286,  relating  to  procedure  thereunder,  being  in  full  force 
at  the  time  the  release  bond  of  $75,000  was  made  and  filed,  the  said 
sections  were  practically  written  into  said  bond,  and  to  be  considered  as 
controlling  in  construing  the  force  and  effect  of  the  same. 

It  follows  that  none  of  the  assignments  of  error  are  well  taken,  and 
the  decree  appealed  from  should  be  affirmed ;  and  it  is  so  ordered. 
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BaNSIiHT  T.  GBUPPB. 

(Circuit  Court  of  Appeals,  Third  Circuit    April  28,  1917.) 

No.  2209. 

1.  Sai.es  €=3364(2) — Actions  fob  Fbicb— ilNSTRtronoNS — Tttlx  or  Seixxb — 

Evidence. 

In  an  action  for  the  purchase  price  of  a  picture^  wblch  the  former 
owner  had  delivered  to  plaintiff,  who  testified  that  he  bad  bought  It,  It 
was  not  error  to  charge  that  possession  of  personal  property  was  evi- 
dence of  title,  and  that  the  Jury  was  Justified  In  reaching  the  conclu- 
sion that  a  man  owns  that  which  he  possesses,  especially  where,  after 
the  trial,  the  court  safe^arded  defendant  by  having  the  picture  secured  to 
him,  together  with  a  release  from  the  former  owner,  on  payment  of  the 
Judgment 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  {  1066.] 

2.  Sales   «s9364(S) — Vauoitt — Sai.b  Aeteb   Inspection — Gentjinknksb   op 

Picture. 

Where  defendant  agreed  to  purchase  a  picture,  which  plalntlS  had  per- 
mitted him  to  examine,  and  there  was  no  fraud  or  deception  on  the  part 
of  plaintiff,  or  guaranty  that  the  picture  was  genuine,  the  court  properly 
refused  to  submit  to  the  Jury  the  question  of  its  genuineness,  llmltlag 
their  consideration  to  the  question  whether  that  vsa  tlie  idctore  which 
defendant  had  agreed  to  buy. 

(Ed.  Note.-rl'or  other  cases,  see  Sales,  Cent  Dig.  1 1073.] 

In  Error  to  the  District  "Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Action  by  Charles  P.  Gruppe  against  Joseph  T.  Kinsley.  Judgment 
for  plaintiff,  and  motion  for  new  trial  was  denied  (227  Fed.  933),  and 
defendant  brings  error.    Affirmed. 

Harry  D.  Wescott,  of  Philadelphia,  Pa.,  and  John  W.  Wescott,  of 
Camden,  N.  J.,  for  plaintiff  in  error. 
Ralph  N.  Kellam,  of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  bdow,  Charies 
GruK)e,  a  citizen  of  New  York,  brought  suit  against  Joseph  T.  Kinsley, 
a  citizen  of  Pennsylvania,  to  recover  $5,000,  a  sum  alleged  to  have  been 
agreed  upon  as  the  purchase  price  of  a  picture  sold  by  the  former  to 
the  latter.  On  trial  the  jury  found  for  the  plaintiff,  and  on  entry  of 
judgment  thereon  defendant  sued  out  this  writ. 

Without  entering  upon  a  discussion  of  each  of  dw  15  assignments 
of  error,  we  may  say  they,  in  substance,  center  around  two  questions : 
First,  was  there  sufficient  proof  of  the  plaintiff's  oiynership  of  the 
picture  to  jtutify  the  court  in  submitting  the  case  to  the  jury?  and, 
second,  did  the  court  err  in  withdrawing  from  the  jury  the  question 
whether  the  painting  was  the  work  of  Anton  Mauve,  the  well-known 
Dutch  painter? 

^s»rmr  aUiw  cum  im  Htm*  topic  *  K■T•MTn(^BR  la  M  Kar-Nombcrtd  DIXMta  *  IndtZM 
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[1]  In  respect  to  title;  it  is  alleged  the  court  erred  in  directing  the 
jury: 

"The  platntur  in  the  case  has  possession  of  this  picture.  The  possession  of 
personal  pr(^>erty,  without  anything.  Is  evidence  of  tide.  You  can  reach  the 
ctmdnsion  from  that,  and  you  are  justified  in  reaching  the  condosion  from 
that,  that  a  man  does  own  that  which  he  possesses." 

As  applied  to  the  situation,  we  find  no  error  in  these  instructions. 
The  picture  had  been  owned  by  one  Fliermanns,  who  lived  in  Holland, 
and  at  Kinsley's  suggestion,  and  after  Kinsley  had  seen  a  photogra|Ji 
of  it,  Gruppe  had  it  sent  from  Holland  to  himself  in  New  York,  in 
(nrder  that  Kinsley  might  inspect  it.  After  such  inspection,  on  its  ar- 
rival in  New  York,  it  was  sent  to  Kinsley  in  Philadelphia,  who  in 
reply  wrote  Gruppe: 

"I  beg  to  acknowledge  receipt  of  your  favor  of  the  1st  Inst,  and  beg  to  say. 
In  reply,  the  painting  by  A^  Mauve  arrived  In  splendid  condition.  It  has  creat- 
ed somewhat  of  a  sensation.  I  have  enjoyed  very  much  showing  it  to  a  num- 
ber of  gentlemen  and  art  critics,  who  were  very  much  impressed.  I  wUl  make 
final  settlement  in  a  few  days  as  agreed  to." 

There  was  no  evidence  of  any  bad  faith  In  the  matter,  as  both 
Gruppe  and  Kinsley  were  men  of  large  and  long  familiarity  with 
paintings.  Gruppe,  when  on  the  stand,  testified  he  had  bought  the 
picture,  and  that  the  price  which  Kinsley  agreed  to  pay  him  for  it 
was  $5,000.  During  the  trial,  a  number  of  artists  and  dealers  testi- 
fied the  picture  was  a  genuine  Mauve,  while  others  testified  to  their 
belief  that  it  was  a  copy.  In  the  light  of  the  issues  and  Uie  proofs, 
we  are  of  opinion  no  error  was  committed  by  the  court.  As  to  the 
question  of  title,  no  such  question  was  raised  by  the  defendant  in 
the  pleadings,  and  the  plaintiff  expressly  testified  he  had  bought  the 
picture.  We  also  note  that  af  t?r  the  trial  the  court  to<rfc  proper  steps 
to  safeguard  the  defendant  by  having  the  picture  itself  seciured  to  him, 
together  with  a  release  from  Fliermanns,  the  former  owner,  on  pay- 
ment of  the  judgment. 

[2]  As  to  the  question  of  the  identity  of  the  painter,  we  are  of 
opinion  the  court  committed  no  error.  The  sale  was  of  a  canvas 
which  the  purchaser  had  examined.  There  was  no  fraud  or  decep- 
tion on  the  part  of  Gruppe,  nor  any  guaranty  on  his  part  that  it  was 
the  woric  of  Mauve.  Under  the  circumstances,  we  think  the  court  was 
right  in  refusing  to  submit  to  the  jury  the  question  whether  Mauve 
was  the  painter  of  the  picture,  and  in  confining  it  to  the  issue  before 
it,  namely,  whether  these  parties  had  made  a  contract  for  the  pur- 
chase and  sale  of  this  painting,  whether  they  had  agreed  on  a  price, 
whether  the  plaintiff  had  performed  his  part  of  the  contract,  and 
whether  the  defendant  had  refused  to  perform  his. 

Finding  no  error  in  the  trial  of  the  cause,  the  judgment  below  is 
affirmed. 
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EDISON  ELECTBIO  ILLUMINATING  CO.  OF  BOSTON  y.  TIBBBTTS. 

(Circuit  Court  of  Appeal;,  First  Circolt.    April  ZH,  1917.) 

Na  1251. 

Bankbtjmjot   «=»164 — BioHn   or  Tbubtsb — ^Dkpobit — Patuent   Atteb   Ad- 
judication. 

The  trustee  In  bankruptcy  can  recover  tlie  amount  ot  tlie  clieck  given 
by  the  bankrupt  In  good  faith  before  adjudication,  but  deposited  in  a 
bank  other  than  the  one  on  which  It  was  drawn,  and  not  presented  to 
the  drawee  l)ank  until  after  adjudication,  though  none  of  the  paitles 
knew  of  the  adjudication  when  the  amount  was  paid  to  the  payee; 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  267.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts;  Jas.  M.  Morton,  Jr.,  Judge. 

.  Petition  by  G.  Wallace  Tibbetts,  as  trustee  in  bankruptcy,  against  the 
Edison  Electric  Illutninating  Company,  of  Boston,  to  recover  the 
amount  of  a  check  given  by  the  bankrupt  to  respondent  and  cashed  by 
it  after  the  adjudication.  Decree  for  petitioner,  and  respondent  ap- 
peals.   Affirmed. 

The  opinion  of  Morton,  District  Judge,  in  the  court  below,  is  as 
follows : 

The  check  for  $502.68  was  delivered  to  the  Edison  Electric  Illuminating  Com- 
pany by  the  bankrupt  in  good  faith,  and  in  order  to  prevent  the  light  from  be- 
ing shut  off  his  hotel,  two  days  before  his  voluntary  petition  in  bankruptcy.  It 
was  not  presented  by  the  Edison  Ctomgany  directly  to  the  drawee  bank,  but 
was  deposited  in  another  banking  institution  for  collection,  end  was  presented 
through  the  clearing  house.  It  was  paid  by  the  bank  after  the  petition  and 
adjudication,  but  before  any  of  the  parties,  except  the  alleged  bankrupt,  knew 
of  those  facts.  The  institutions  tlu'oush  which  the  collection  was  made  acted, 
in  so  doing,  as  agents  of  the  Edison  Company. 

In  legal  effect  the  case  is  the  same  as  if  the  lEkllsoii  Company  itself  bad 
retained  the  check  and  had  not  presented  it  for  payment  until  after  the 
drawer  had  been  adjudicated  bankrupt,  and  had  then  done  so  in  good  faith 
and  without  knowledge,  either  on  its  part  or  on  that  of  the  drawee  bank,  of 
such  bankruptcy.  Upon  such  facts,  is  the  payee  entitled  as  against  the  trus- 
tee in  bankruptcy  to  retain  the  sum  received  on  the  check?  The  dMivery  of 
the  check  did  not  operate  as  an  assignment  or  segregation  of  the  funds  on 
deposit,  nor  impress  those  funds  witii  any  trust  in  favor  of  the  payee.  The 
check  was  a  draft  which  it  was  the  duty  .of  the  drawee  to  pay  upon  presenta- 
tion as  long  as  It  had  funds  available  therefor.  Fourth  Street  Bank  v.  Yard- 
ley,  165  U.  S.  634,  643.  17  Sup.  Ct  439,  41  L.  Ed.  855;  Holbrook  v.  Payne, 
151  Mass.  383,  385,  24  N.  £.  210.  21  Am.  St  Uep.  456 ;  Negotiable  Instrumeuts 
Act,  Rev.  Laws  Mass.  c.  73,  §  20(i.  The  delivery,  of  the  check  was  not  a  com- 
pleted transfer  of  the  debtor's  property.  By  the  general  law  it  did  not  ex- 
tinguish his  liability  to  the  Edison  Company  until  it  was  paid.  Downey  v. 
Hicks,  14  How.  240,  14  L.  Ed.  404 ;  Segrist  v.  Crabtree,  131  U.  S.  287,  9  Sup. 
Ct  687,  33  L.  Ed.  125.  Cf.  Houghton  v.  Boston,  159  Mass.  138,  34  N.  B.  93. 
.The  Edison  Company  acquired  no  rights  in  the  money  received  on  the  check 
until  the  actual  payment  thereof.  The  effect  of  the  transaction  Is  to  be  de- 
termined as  of  that  tima 
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tipoii  tbe  adjndlcation — which  in  voluntary  cases  like  this  is  to  be  con- 
gidered  as  Inunediately -following  upon  tba  flllag  of  the  petition  (In  re  Hurley, 
185  Fed.  851  [D.  G.  Mass.]) — the 'bankrupt's  deposit  came  into  the  complete 
custody  of 'the  bankruptcy  court  Thereafter  it  was  no  longer  hla  property. 
2  Remington  on  Bankruptcy,  S  1274.  The  legal  title  was  still  in  him,  but  ha 
luM  it  only  for  the  trustee  "when  one  should  be  qualified ;  and  he  was  unable 
to  effect  any  vaUd  transfer  of  it,  except  possibly  for  full  value,  In  the  ordi- 
nary course  of  business.  Certainly  the  estate  could  not  be  diminished  by  any 
act  of  his  after  that  time.  E^verett  v.  Jndson,  228  TJ,  .S.  474,  33  Sup.  Ct  668, 
57  li.  Ed.  927,  48  L.  R.  A.  (N.  S.)  154;  Pratt  v.  Bothe,  130  Fed.  670,  65  O.  C. 
A.  48  (C.  C.  A.  eth  Or.) ;  In  re  Walte-Robbins  Motor  Co.,  192  Fed.  47  (T».  O. 
Mass.) ;  1  Remington  on  Bankruptcy  (2d  Ed.)  g§  1120,  1121.  If,  Instead  of  hav- 
ing delivered  the  pheck  before  the  petition  and  adjudication,  he  had  not  done  so 
until  afterward,  and  the  payee,  in  ignorance  of  the  facts,  had  collected  it,  it 
is  clear  th.it  the  payee  could  not.  as  agninst  the  trustee  in  bankruptcy,  retain 
the  money  so  received.  State  Bank  v.  Cox,  143  Fed.  91,  74  O.  O.  A.  285,  16 
Am.  Bankr.  R.  32  (C.  O.  A.  7th  Clr.).  '  The  prior  delivery  of  the  check  did 
not  enlarge  the  payee's  rights.  The  contrary  view  would  open  such  a  broad 
avenue  of  fraud  that  I  should  hesitate  to  take  it  unless  compelled  to  do  so. 
The  money  which  the  Edison  Conjpany  received  belonged  to  the  trustee  in 
bankruptcy;  no  consideration  was  at  that  time  given  for  it;  and  It  must  be 
returned  to  him.  In  Iiadede  Bank  v.  Schuter,  120  U.  S.  611,  7  Sup.  OL  64i4, 
aO  L.  Ed.  704,  a  somewhat  similar  controversy  between  the  holder  of  a  check 
and  a  common-law  assignee  was  resolved  In  favor  of  the  assignee.  Tbe  rights 
of  a  trustee  in  bcmkruptcy  in  tbe  debtor's  property,  as  of  the  date  of  ad- 
judication, are  at  least  as  great  as  those  of  an  assignee  in  possession. 

'It  may  be  that,  as  between  the  trustee  and  the  bank,  the  latter  would  be 
protected  by  reason  of  the  agreement  under  which  deposits  are  customarily 
accepted..  See  In  re  Zotti,  186  Fed.  84,  108  O.  O.  A.  196,  Ann.  Gas.  1914A,  240; 
Reed  v.  Mattapan  Del.  &  Tr.  Co.,  198  Mass.  306,  84  N.  E.  469.  No  such  ques- 
tion arises  between  the  trustee  and  the  Edison  Company. 

The  learned  referee's  finding  that  the  payment  was  not  a  recoverable  prefer- 
ence is  aifirmed ;  but  his  further  conclusion  that  the  trustee  was  not  entitled 
to  recover  seems  to  me  to  have  been  erroneous.  Tbe  order  of  the  referee 
dismissing  the  petition  is  vacated.  The  petitioner  may  present  a  draft  decree 
In  accordance  with  this  opinion. 

M.  Iv.  Fahey  and  Burdett,  Wardwell  .&  Ives,  all  of  Boston,  Mass., 
for  appellant. 

C.  C.  Barton,  Jr.,  of  Boston,  Mass.  (Barton  &  Harding,  of  Boston, 
Mass.,  on  the  brief),  for  appellee. 

Before  DODGE,  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PER  CURIAM.  The  question  presented  on  this  appeal  has  been 
fully  and  aUy  considered  in  the  opinion  of  the  court  below,  and  we 
see  no  reason  for  departing  from  the  conclusion  there  reached. 

The  decree  of  the  District  Court  is  affirmed,  with  interest,  and  the 
appellee  recovers  the  costs  of  appeal. 
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MABDIS  y.  MILIiBB.  *     • 
(Circuit  Oonrt  of  Appeals,  Eighth  Circuit    April  8,  1017.) 
Na  4776. 

1.  BI^kSTEB  AND  Sebtant  4=3190(19) — Vbllow  Skbivantb — Dnnxs  or  Mastxb. 

Where  defendant's  foreman,  knowing  tbat  a  rope  was  defective,  re- 
fused a  workman's  request  that  he  be  permitted  to  use  a  new  rope,  which 
was  on  the  premises,  and  after  cutting  away  the  broken  part  of  the  old 
rope  told  the  workman  to  use  It,  defendant  was  lUible  for  injury  resulting 
from  the  breaking  of  the  rope,  since,  while  the  foreman  and  the  work- 
man were  fellow  aerrants  as  regarded  the  Individual  or  personal  negli- 
gence of  the  foreman.  It  Is  the  nondelegable  duty  of  an  employer  to  ex- 
ercise reasonable  care  In  providing  reasonably  aaf6  working  places  and 
working  appliances,  and  If  the  duty  Is  Intrusted  to  an  employe,  the  neg- 
ligence of  the  employe  in  discharging  It  Is  attributable  to  the  employer. 

[Ed.  Note. — BV>r  other  cases,  see  Master  and  Servant,  Cent  Dig.  fi 
4e0,  470.] 

2.  ICastbb  and  Skbyart  ^»190W — ^Affuaitoks — Pebfobkaitok  or  Durr. 

Aa  employer  did  not  discharge  his  duty  of  fomlsblng  reasonably  safe 
appliances  by  causing  a  coll  of  new  rope  to  be  placed  upon  tbe  work,  where 
the  workmen  were  not  allowed  to  use  it,  except  by  ctmsent  of  tibelr 
foreman.  • 

[Ed.  Note. — IV)r  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  466.1 

3.  CoNTBACTs  «=»94(4) — Fkaud — NsauGENCX  XX  Bionmo. 

Tbe  rule  that  one  accepting  an  Instnunent  or  signing  a  contract  with- 
out reading  It  or  having  It  read,  will  not  be  heard  to  say  tbat  he  was  igno- 
rant of  its  contents,  does  not  apply,  where  an  actual  fraud  has  been  com- 
mitted and  the  signature  obttilned  by  mlar^resentations. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  i  423.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska ;  Joseph  W.  Woodrough,  Judge. 

Action  by  Louis  Miller  against  John  C.  Mardis.  Judgment  for 
plaintiff,  and  defendant  brings  error.    AfHrmed. 

Guy  C.  Kiddoo,  of  Omaha,  Neb.  (T.  J.  Mahoney  and  J.  A.  C.  Ken- 
nedy, both  of  Omaha,  Neb.,  on  the  brief),  for  plaintiff  in  error. 

Matthew  Gering,  of  Plattsmouth,  Neb.  (Lloyd  A.  Magney,  of  Oma- 
ha, Neb.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge, 

HOOK,  Circuit  Judge.  Miller  recovered  a  judgment  against  Mar- 
dis for  personal  injuries  sustained  while  in  his  service  as  a  common 
workman  in  the  construction  of  a  building  at  Omaha,  Neb.  An  iron 
column  was  being  raised  on  the  structure  by  means  of  a  rope  and  der- 
rick. The  rope  broke,  the  column  fell,  and  the  injury  resulted.  Mar- 
dis, the  defendant,  lived  in  Iowa,  and  was  engaged  in  the  general  con- 
struction business.    He  had  a  manager,  with  general  control  of  the 

«a»For  other  caa«  ■••  mud*  toplo  A  KBT-NDMBBR  In  aU  K«T-Numb«t«d  Dlctsta  A  iBdnw 
•RabMHat  danted  July  »,  UlT. 
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business  in  Nebraska,  and  a  foreman,  who  had  charge  of  the  work  on 
the  particular  building  at  Omaha,  and  authority  to  fire  and  discharge 
the  workmen  under  him.  Miller,  the  plaintiff,  was  under  the  foreman 
and  subject  to  his  orders.  The  rope  that  broke  was  defective,  and  the 
foreman  knew  it.'  He  knew  that  one  of  the  strands  had  broken  shortly 
before  in  the  same  work.  The  plaintiff,  who  was  working  with  the 
column,  asked  the  foreman  to  use  a  part  of  a  coil  of  new  rope  on  the 
premises ;  but  the  latter  cut  away  the  broken  part  of  the  old  rope,  made 
a  ding  for  flie  column  from  what  remained,  said  it  was  good  enough, 
and  directed  plaintiff  to  proceed  with  the  use  of  it 

[1,  2]  It  is  urged  by  defendant  that  he  performed  his  duty  as  an 
employer  when  he  caused  the  coil  of  new  rope  to  be  put  upon  the 
work  for  the  workmen,  that  the  foreman  was  a  fellow  servant  of  the 
plaintiff,  and  that  the  negligence,  if  any,  was  that  of  the  foreman,  for 
which  there  could  be  no  recovery.  Under  the  rule  that  prevails  in  the 
courts  of  the  United  States,  ther  foreman  and  the  plaintiff  were  un- 
doubtedly fellow  servants  as  regards  the  individual  or  personal  negli- 
gence of  the  foreman.  But  Ihat  would  not  be  so  in  respect  of  his  neg- 
ligence in  the  performance  of  a  primary  duty  of  the  employer  intrust- 
ed to  him.  Northern  Pacific  R.  Co.  v.  Herbert,  116  U.  S.  642,  6  Sup. 
Ct.  590,  29  I/.  Ed.  755.  For  example,  had  the  injury  to  plaintiff  been 
caused  by  the  foreman's  negligent  manipulation  or  handling  of  the 
derrick,  rope,  or  column,  the  negligence  would  have  been  that  of  a  fel- 
low servant,  for  which  plaintiff  would  have  had  no  recourse  against 
their  common  employer.  But  an  employer  owes  the  duty  to  his  em- 
ployfe  to  exercise  reasonable  care  in  providing  a  reasonably  safe  work- 
ing place  and  working  appliances,  and,  generally  speaking,  in  keeping 
them  so.  That  duty  cannot  be  delegated,  so  as  to  relieve  him  from 
liability  for  its  negligent  performance.  If  the  duty  is  intrusted  to  an 
employ6,  whether  of  high  or  low  degree,  the  negligence  of  the  employe 
in  discharging  it  is  not  that  of  a  fellow  servant,  but  is  attributable  to 
the  employer.  The  distinction,  broadly  stated,  is  between  the  furnish- 
ing of  suitable  working  places  and  appliances  on  the  one  hand  and  the 
use  of  them  on  the  other.  The  question  of  the  liability  of  an  employer 
for  the  act  or  omission  of  an  employe  turns  more  upon  the  character 
of  the  act  or  omission  than  upon  the  relations  of  the  employ&  to  each 
other.  The  question  here  resolves  itself  to  this:  EHd  defendant  dis- 
charge his  duty  as  aA  employer  when  he  caused  the  coil  of  new  rope  to 
be  placed  upon  the  work,  leaving  it  in  the  control  of  the  foreman  to 
determine  when  it  should  be  used? 

The  duty  of  an  employer  is  not  a  theoretical  conception,  but  should 
be  considered  in  its  practical  aspects  and  bearings.  Had  defendant 
caused  the  new  rope  to  be  put  in  a  toolhouse  and  given  his  foreman  the 
key,  with  instructions  to  issue  it  for  use  when  necessary  in  his  judg- 
ment, it  could  not  reasonably  be  said  it  was  available  to  the  workmen 
according  to  their  judgment  of  the  needs.  The  case  here  is  not  differ- 
ent in  principle.  True,  the  new  rope  was  there ;  but  it  was  not  there 
for  the  plaintiff,  except  at  the  will  of  the  foreman,  and  when  the  lat- 
ter spdke  upon  its  use,  his  voice  was  the  voice  of  the  master.    The  mere 
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furnishing  of  the  rope  amounted  to  nothing,  unless  the  workmen  were 
allowed  to  use  it  when  they  deemed  it  necessary.  A  superior  restraint 
upon  its  use,  the  interposition  of  the  power  of  control,  was  a  manifes- 
tation of  the  authority  of  the  employer.  Th?  negligence  of  the  fore- 
man was  not  his  negligence  as  a  fellow  servant,  but  was  a  failure  prop- 
erly to  discharge  a  primary  duty  of  the  defendant.  Counsel  cite  Amer- 
ican Bridge  Co.  v.  Seeds,  75  C.  C.  A.  407,  144  Fed,  605,  11  L.  R.  A. 
(N.  S.)  1041,  decided  by  this  court.  But  that  was  a  case  in  which  it 
was  held  that  the  proximate  cause  of  the  accident  was  an  inopportune 
signal  of  a  foreman,  and  obviously  it  is  not  decisive  here.  In  Vogel  v. 
American  Bridge  Company,  180  N.  Y.  373,  7i  N.  E.  1,  70  L.  R.  A. 
725,  a  case  very  much  like  the  one  at  bar,  a  contrary  conclusion  was 
reached  by  a  divided  court.  We  are  tmable  to  f oIIqw  it.  We  do  not 
think  sufficient  consideration  v^as  given  to  the  nondelegable  duties  of 
the.employer  and  the  nature  of  the  act  of  the  foreman  he  put  over  the 
workmen.  In  that  case,  as  in  some  others  cited,  we  think  the  doctrine 
of  fellow  servant  has  been  allowed  to  escape  its  proper  bounds,  and  ta 
nuUify  in  some  degree  the  well-recognized  duties  of  an  employer. 

[3]  The  defendant  set  up  in  defense  a  written  instrum^t  of  full 
settlement  and  satisfaction  executed  by  the  plaintiff.  The  latter  re- 
plied that  his  signature  to  the  writing  was  obtained  by  fraud  and  mis- 
representations. He  also  averred  that,  while  he  could  sign  his  name, 
he  could  not  otherwise  read  or  write.  The  evidence  oia.  &e  issue  was 
conflicting,  but  we  think  the  finding  of  the  jury  in  favor  of  the  plain- 
tiff had  sufficient  support  to  sustain  it  on  appeal.  The  defendant  in- 
vokes the  rule  that,  if  one  accepts  an  instrument  or  signs  a  contract 
without  reading  it  or  having  it  read  to  him,  he  will  not  be  heard  to  say 
he  was  ignorant  of  its  contents.  But  the  rule  does  not  apply  where  an 
actual  fraud  has  been  committed,  and  the  signature  obtained  by  mis- 
representations. In  this  particular  the  case  is  governed  by  Great 
Northern  R.  Co.  v.  Kasischke,  43  0.  C.  A.  626,  104  Fed.  440.  That 
case  also  holds  that  it  is  not  necessary  to  go  into  a  court  of  equity  io 
get  rid  of  the  instrument,  but  that  its  invahdity  may  be  asserted  in  the 
action  at  law.  See  also  Gillespie  v.  Collier,  139  C.  C.  A.  534,  224  Fed. 
298. 

Several  other  contentions  are  made.  We  have  considered  them,  but 
do  not  think  they  are  sufficient  to  disturb  the  judgment. 

The  judgment  is  afiirmed. 


W.  F.  BURNS  CO.  v.  AUTOMATIC  RECORDING  SAFE  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     October  27,  1916.     Bebearlngr 
Denied  March  27,  1917.) 

Nos.  22S7,  2301,  2802,  2304,  2314. 

1.  Patbntb  *=»828 — Validitt  and  Ihkbinoement — Pobtablb  Saviwob  Bank. 
The  Fisher  patent,  Na  798,779,  for  a  portable  savings  bank,  held  not 
anticipated  and  valid,  claims  1,  5,  6,  7,  and  8  fteJd  Infringed,  and  claims  2, 
3,  and  4  not  Infringed. 

«=»For  other  cues  ■<«  Mine  topic  *  KBT'NUUBBR  In  all  KwNumberad  DlsaeU  *  Ind«xe» 
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2.  Patents  ^=932S — VAtiDnr  and  Infbinoembnt — Satirob  Bane. 

.  The  nsher  patent,  No.  900,534,  for  a  savings  bank,  held  ralld,  and 
claims  2  and  6  held  Infringed,  and  claims  6  and  7  not  Infringed. 

3.  Patknts  «=>328 — ^Vauditt  and  Infbinoeiient — Savings  Bank. 

The  Fisher  patent.  No.  990,636,  for.  a  sarings  bank,  claim  8,  held  not 
infringed. 

4.  Patents  €=a328 — Vauditt  and  Infmngemknt — Savings  Bank. 

The  Fisher  patent,  No.  1,072,700,  for  a  savings  bank,  held  vaUd,  and 
claims  1,  2,  S,  and  5  infringed. 

5.  Patents  «=»328 — ^Vauditt  and  Invbingbuxnt — Savings  Bank. 

The  Fisher  patent.  No.  1,073,847,  for  a  savings  bank,  held  valid,  and 
dalms  1,  2,  and  6  Infringed. 

6.  Patents  <S=»328 — iNrBiNOBMSNT — Savings  Bank. 

The  Thompson  patent,  No.  7S8,340,  for  a  s&vlngs  bank,  dalm  4,  held 
not  Infringed. 

7.  COTJBTS  ®=»290 — JtJBiSDicyrioN  of  Fedebal  CotJBTS — Sxjit  foe  Unfair  Com- 

petition. 

A  federal  court  is  without  Jurisdiction  of  a  cause  of  action  for  unfair 
competition,  where  there  Is  no  diyerBlty  of  citizenship  between  the  par- 
ties, although  Joined  with  a  cause  of  action  for  infringement  of  patent 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  {  832.] 

&  Patents  9=9319(1) — Suit  fob  iNFBiNGEifENT— Dakaois. 

If  a  defendant,  in  the  sale  of  infringing  articles,  has  aggravated  the 
damages  by  unfair  competition,  or  by  Infringing  complainant's  trade- 
mark, by  using  it  on  the  articles,  any  damages  thus  caused  may  be  award- 
ed in  the  accounting. 

[Ed.  Note.— For  otbei^  cases,  see  Patents,  Cent  Dig.  IS  677,  678,  580, 
581,  583,  S84,  686.] 

9.  Tbade-Mabks  and  Tbade-Nakes  e;=>7 — Wobds  Subject  of  Afpbopbiation 
— Telleb. 

The  word  "Teller,"  as  a  designation  of  a  portable  savings  bank,  held 
appropriate  as  a  trade-mark,  and  complainant,  by  its  use, -either  alone 
or  in  connection  with  other  words,  held  to  have  Sjcqulred  an  exclusive 
right  thereto,  in  which  It  was  entitled  to  protection. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  f  IL] 

Nos.  2287,  2301,  2304,  and  2314: 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  Divisi,on  of  the  Northern  District  of  Illinois ;  Arthur  L.  Sanborn, 
Judge. 
No.  2302: 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin;   Arthur  1,., Sanborn,  Judge. 

Suits  in  equity  by  the  Aut(Mnatic  Recording  Safe  Company  against 
the  W.  F.  Bums  <5ompany,  against  the  Savings  Loan  &  Tmst  Com- 
pany, and  against  the  Bankers'  Registering  Safe  Company,  the  White 
Brass  Castings  Company,  Forrest  B.  Page,  and  others.  In  each  case 
there  are  cross-appeals.    Reversed  in  part. 

For  opinions  below,  see  224  Fed.  506,  512,  and  513. 

^ssFor  oUier  cases  m«  aam*  topic  *  KST-NUMBBR  in  all  Key-Numbarad  Digest*  ft  Indexes 
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Nos.  2287  and  2301 : 

Dwight  B.  Cheever,  of  Chicago,  111.,  for  appellant. 

John  H.  I^ee,  of  Chicago,  III,  for  appellee. 
No.  2302: 

Thomas  F.  Sheridan,  of  Chicago,  111.,  for  appellant 

John  H.  Lee,  of  Chicago,  111.,  for  appellee. 
Nos.  2304  and  2314: 

John  H.  Lee,  of  Chicago,  111.,  for  appellant.  , 

Gerald  G.  Barry,  of  Chicago,  III,  for  appellees. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER,  Circuit  Judges. 

MACK,  Circuit  Judge.  These  cases,  together  with  a  case  against 
a  dealer,  in  the  District  Court  for  the  Southern  District  of  New  York, 
involving  however,  the  product  of  the  White  Brass  Castings  Company, 
were  all  heard  by  Judge  Sanborn  about  the  same  time  and  were  decided 
together.  His  opinions  will  be  found  reported  in  224  Fed.  506,  512, 
and  513. 

On  the  appeal  of  the  Automatic  Company,  the  decree  rendered  in  the 
New  York  case  was  modified,  and  claims  1  and  5  of  the  first  Fisher 
patent  in  suil.  No.  793,779,  were  held  infringed.  231  Fed.  985,  146  C. 
C.  A.  181.  While  the  appellee  in  that  case  did  not  appear  on  the  appeal, 
an  examination  of  the  opinion  of  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  and  of  the  briefs  submitted  therein  by  the  appel- 
lant, demonstrates  that  the  important  questions  presented  here  were 
fully  raised  and  carefully  examined  in  that  court. 

In  the  opinion  in  Bankers'  Registering  Safe  Company  Case,  claim 
8  of  the  first  Fisher  patent  in  suit  No.  793,779,  which  was  in  issue  only 
in  that  case,  was  held  to  be  infringed.  In  view  of  certain  limitations 
foimd  in  claims  1,  5,  6,  and  7,  and  in  view  of  the  finding  as  to  claim 
8,  the  courir  said  that  it  was  unnecessary  at  that  time  to  <kcree  wheth- 
er or  not  these  other  claims  were  infringed.  In  the  decree,  however, 
claims  1  and  5  were  held  not  infringed,  and  claims  6  and  7  were  held 
to  be  infringed.  ^ 

In  all  of  the  cases,  claim  4  of  the  Thompson  patent,  No.  758,340,  and 
claims  6  and  7  of  the  first  Fisher  patent  in  suit,  were  in  issue.  In  ad- 
dition thereto,  in  the  Bankers'  Registering  Safe  Company  Case,  claims 
2,  3,  and  4  of  the  first  Fisher  patent  in  suit,  claim  7  of  the  second 
Fisher  patent  in  suit.  No.  990,534,  claim  6  of  tlac  third  Fisher  patent  in 
suit.  No.  990,535,  and  claims  1,  2,  and  5  of  the  fourth  Fisher  patent 
in  suit.  No.  1,073,847  and  in  the  Savings  Loan  &  Trust  Company  Case 
claims  2  and  6,  and  in  the  Burns  Company  Case  claim  5,  of  die  second 
Fisher  patent  in  suit,  were  likewise,  in  issue.  While  all  of  these  claims 
were  held  valid,  only  claims  6  and  7  of  the  first  Fisher  patent  in  suit 
were  found  to  be  infringed.  As  to  these,  however,  each  defendant 
was  enjoined. 

Furthermore,  in  the  Bankers'  Registering  Safe  Company  Case  the 
court  held  that  the  complainant  had  acquired  a  valid  trade-mark  in  the 
word  "Teller"  as  the  designation  of  its  product,  and  enjoined  the  de- 
fendants both  from  violation  thereof  and  from  unfair  competition,  es- 
pecially in  the  simulation  of  its  wares.  In  the  W.  F.  Bums  Company 
Case,  the  charge  of  unfair  competition  was  not  sustained. 
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The  questions  involved  will  be  more  clearly  apprehended  by  a  con- 
sideration of  the  claims  in  suit,  the  following  extracts  from  the  several 
patent  specifications,  some  of  the  patent  drawings,  and  some  of  the 
drawings  of  the  devices  of  the  several  defendants: 

Thompaon  Patrat,  No.  758^40,  April  26, 1904. 

4.  In  a  gavin;^  bank,  the  combination,  with  a  case,  of  a  plurality  of  re- 
ceptacles located  wltbin  said  case,  said  casQ  bavlng  horizontal  slots  through 
the  vertical  wall  thereof  near  Its  top  registering  with  openings  communicat- 
ing with  the  Individual  receptacles  through  which  coins  may  be  Inserted,  a 
plate  located  above  the  tope  of  said  receptacles,  and  projections  depending 
from  said  plate  Into  the  open  upper  ends  of  said  receptades  and  extending 
below  the  horizontal  planes  of  the  openings  leading  thereinto. 

Thompson  specifies: 

My  Invention  has  for  its  object  the  production  of  a  portable  savings  bank, 
in  which  shall  be  provided  a  series  of  tubes  or  compartments  for  receiving 
coins,  said  compartments  so  arranged  that  the  coins  of  one  denomination  are 
separated  from  those  of  another  denomination,  and  provision  to  lock  said  coins 
In  the  compartments  until  Intentionally  removed.  The  Invention  consists,  es- 
sentially. In  the  provision  of  a  series  of  tubes  engaged  together  to  form  one 
article,  provided  with  means  for  Inserting  a  coin  in  each  tube,  and  provided 
with  means  for  locking  the  coin  therein  until  It  is  Intentionally  removed. 
O  Is  a  plate  arranged  to  fit  Into  the  top  of  the  frame  A,  preferably  made  of 
stamped  metal,  with  snitable  depressions  therein;  so  that  It  will  fit  over  the 
ends  of  the  tubes  and  bold  them  In  place,  as  shown  at  o.  Fig.  2. 


^,t^.^. 


Fisher  Patent  No.  7^,779,  July  4, 1905. 

1.  In  a  portable  savings  bank,  a  core  comprising  a  plurality  of  rigid  vertical 
flanges  spaced  apart  to  form  compartments  to  receive  coins,  the  distance  be- 
tween the  flanges  of  each  compartment  being  greater  than  the  diameter  of 
the  coins  to  tte  received  by  such  compartment,  the  adjacent  flanges  being  united 
at  corresponding  ends  by  walls  adapted  io  partially  surround  the  coins. 

2.  In  a  portable  savings  bank,  a  core  comprising  a  base,  a  plurality  of  rigid 
radially  projecting  flanges  spaced  apart  to  form  compartments  to  receive  coins, 
the  distance  between  the  outer  edges  of  the  radial  flanges  at  each  side  of  eacli 
compartment  being  greater  than  the  diameter  of  the  coins  to  be  received  by 
•ach  compartment 

8.  In  a  portable  savings  bank,  a  core  comprising  a  horizontal  base,  a  plural- 
1^  of  rigid  vertical  radially  projecting  flanges  spaced  dltferent  distances  apart 
to  form  compartments  to  receive  coins  of  different  denomlnatlona,  the  distance 
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between  the  outer  edges  of  the  radial  flanges  at  eadi  side  of  eaeh  compart- 
ment being  g^reater  than  the  diameter  of  the  coins  to  be  received  by  sndi  com- 
paxtment. 

4.  In  a  JMrtable  savings  bank,  a  core  ooniprising  a  drcolar  horizontal  base 
and  a  plurality  of  rigid  vertical  radially  projecting  flanges  spaced  difl!erent 
distances  apart  to  form  compartments  to  receive  coins  of  different  denomina- 
tions, the  inner  edges  of  adjacent  flanges  being  united  by  curved  walls  con- 
forming to  the  peripheries  of  the  coins,  and  the  outer  edges  of  adjacent  flanges 
bdng  spaced  apart  a  distance  greater  than  the  diameters  of  the  coins  to  be 
received  by  the  comi^rtment  between  such  flanges. 

5.  In  a  savings  bank,  the  combination,  with  a  base,  of  a  plurality  of  rigid 
vertical  flanges  supported  above  the  base  and  spaced  apart  to  form  compart- 
ments for  the  coins,  the  distance  between  the  flanges  of  each  compartment  be- 
ing greater  than  the  diameter  of  the  coins  to  be  received  by  such  compartment, 
a  cover  comprising  a  surrounding  side  wall  and  top  wall  united  thereto,  said 
cover  adaptM  to  inclose  the  base  and  the  flanges  ttiereon,  and  means  for  de- 
tachably  securing  said  cover  td  the  base. 

6.  In  a  savings  bank,  the  combination,  with  a  circular  base,  of  a  plurality 
of  vertical  flanges  supported  alxjve  the  base  and  spaced  apart  to  form  com- 
partmaits  for  the  coins,  walls  uniting  the  Inner  edges  of  adjacent  flanges, 
said  walls  forming  a  central  compartment,  a  cover  comprising  a  surrounding 
side  wall  and  top  united  thereto  and  adapted  to  inclose  the  base  and  flanges 
thereon,  means  for  detachably  securing  said  cover  to  the  base,  said  cover  hav- 
ing slots  therethrough  communicating  with  the  compartments  between  the 
flanges  and  said  central  compartment. 

7.  In  a  savings  bank,  the  combination,  with  a  circular  base,  of  a  plurality 
of  vertical  flanges  supported  above  the  base  and  spaced  apart  to  form  com- 
partments for  the  coins,  walls  uniting  the  Inner  edges  of  adjacent  flanges, 
said  walls  forming  a  central  compartment,  a-cover  comprising  a  surrounding 
side  wall  and  top  united  thereto  and  adapted  to  inclose  the  base  and  flanges 
thereon,  means  for  detachably  securing  said  cover  to  the  base,  said  cover 
having  slots  therethrough  communicating  with  the  compartments  between'  the 
flanges  and  said  central  compartment,  and  inwardly  yielding  plungers  carried 
by  the  cover  and  normally  obstructing  the  slots  leading  to  said  compartments. 

8.  In  a  savings  bank,  the  CMnbinatlon,  with  a  base,  of,  a  plurality  of  ver- 
tical flanges  supported  above  the  base  and  spaced  apart  to  form  compartments 
for  the  coins,  a  cover  comprising  a  surrounding  side  wall  and  top  wall  united 
thereto,  said  cover  adapted  to  Inclose  the  base  and  the  flanges  thereon,  and  a 
lock  secured  to  the  underside  of  said  top  and  bolt  of  which  engages  a  slot  in 
one  of  the  walls  between  the  inner  edges  of  the  two  adjacent  flanges. 

Fisher  spedfles : 

In  portable  savings  banlcs  as  at  present  constructed  it  Is  Impossible  to  keep 
the  ^rlous  denominations  of  coins  separate  when  they  aie  removed  from  the 
bank,  and  it  Is  therefore  necessary  for  the  bank  teller  to  flrst  separate  the 
coins  Into  denominations  preparatory  to  counting  them.  The  primary  object 
of  my  invention  Is  to  provide  a  portable  savings  bank  In  which  the  various 
denominations  of  coins,  when  the  bank  Is  opened,  may  be  kept  separate  and 
at  the  same  time  be  accessible  to  the  teller,  so  that  he  may  readily  count  the 
coins  without  first  having  to  assort  them  according  to  their  denominations. 
A  further  object  of  my  invention  Is  to  provide  a  portable  savings  bank  which 
will  be  simple  In  construction.  Inexpensive  in  manufacture,  and  oonvenl»it  In 
use. 

My  Invention,  generally  described,  consists  In  providing  In  a  portable  sav- 
ings bank  a  core  comprising  a  base  having  radial  flanges  spaced  apart  to  par- 
tially surround  the  separate  piles  of  coins  of  different  denominations  In  the 
bank,  thereby  facilitating  the  adding  of  the  contents  of  the  bank.  Reference 
letter  A  designates  a  core  preferably  formed  in  an  Integral  casting  and  com- 
prising a  base  and  a  series  of  radial  flanges  A',  A',  A»,  A*,  A',  A»,  and  Af. 
T^e  radial  flanges  are  spaced  apart  to  correspond  with  the  diameters  of  the 
various  denominations  of  coins.  The  inner  edges  of  the  adjacent  flanges  are 
united  by  curved,  walls  conforming  to  the  circumference  of  the  coins  of  the 
several  denominations.  A  space  a  Is  formed  within  the  Inner  walls  whldi 
nslte  the  inner  edges  of  the  flanges  into  which  blUs  may  be  deposited. 
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The  manner  of  using  my  Invention  .Is  as  follows :  The  savings  banks  are 
locked  by  the  banking  house,  which  distributes  the  same,  and  th*  key  kept, 
so  that  the  banks  may  only  be  opened 
when  returned  by  the  depositors.  The 
coins  of  various  denominations  are  in- 
serted Into  the  proper  compartments 
through  the  slots  B'  and  are  prevented 
from  being  removed  by  the  respective 
plungers  C.  When  the  savings  bank  is 
returned  to  the  banking  house,  the  cover 
la  removed,  leaving  the  coins  exposed, 
as  shown  in  Fig.  3.  As  the  various  de- 
nominations are  then  in  separate  com- 
partments, the  total  amount  in  the  bank 
may  be  readily  counted  by  the  teller 
without  the  necessity  of  first  separating 
the  coins  into  their  different  denomina- 
tions. 

From  the  foregoing  description  It  will 
be  observed  that  I  have  Invented  an  Im- 
provement In  portable  savings  banks, 
consisting  In  the  provision  of  a  core 
having  comiMirtments  conforming  to  the  sizes  of  the  coins  of  different  denom- 
inations and  by  means  of  which  tlie  conntbig  of  the  coins  is  facUitated  when 
the  bank  is  oi>ened. 

Fisher  Patent  No.  990,5.<J4,  April  25,  1911. 

2.  In  a  savings  bank,  tlie  combination  of  a  body  provided  with  coin  reoep- 
tades,  a  casing  comprising  a  \x^  and  depending  peripheral  wall,  said  periph- 
eral wall  having  coin  slots  in  its  upper  portlMi  corresponding  with  said  coin 
receptacles,  inclined  angular  form  sockets  located  in  jthe  upi)er  portion  of  said 
casing  near  said  peripheral  wall,  and  angular  form  plungers  projecting  from 
said  sockets  and  serving  as  guards  for  said  coin  slots. 

6.  In  a  savings  bank,  a  casing  comprising  a  top  and  a  depending  peripheral 
wall  having  coin  slots  therein  adjacent  said  top,  in  combination  with  an  in- 
ner plate  lying  adjacent  said  top  and  equipped  peripherally  with  slot  guards,, 
and  an  external  plate  having  clenching  lugs  extending  through  perforations  iu 
said  top  and  havhig  clenched  engagement  with  said  inner  plate. 

6.  In  a  savings  bank,  the  combination  of  a  body  provided  with  coin  recep- 
tacles, a  casing  comprising  a  top  and  depending  peripheral  wall,  said  peripher- 
al wall  having  coin  slots  in  Its  upper  portion  corresponding  with  said  coin 
receptacles,  slot  guard  sockets  located  in  the  upper  portion  of  said  casing  near 
said  peripheral  wall,  and  nonrotatable  plunger  form  slot  g^uards  received  by 
said  sockets  and  having  beyeled  end  surfaces  guarding  said  coin  slots. 

7.  In  a  savings  bank,  the  combination  of  a  body  having  coin  receptacles,  a 
casing  comprising  a  top  and  depending  flange  receiving  said  body,  a  plate 
within  said  casing  adjacent  said  top  and  provided  with  a  central  lock  casing 
formed  partially  Integral  with  said  plate,  said  plate  having  a  central  recess 
in  its  upper  side,  a  fillet  in  said  recess,  and  a  bolt  slldably  mounted  in  said 
lock  casing  beneath  said  fillet. 

Fisher  Patent  No.  99Q,535,  AprU  25,  1911. 

6.  In  a  savings  bank,  the  combination  of  a  body  having  a  plurality  of  coin 
chambers  op«i  at  their  outer  sides  and  upper  ends,  a  casing  receiving  said 
body  and  provided  near  the  top  of  its  peripheral  wall  with  0(to  adi^Bslon 
slots  corre^Kmding  with  said  chambefs,  a  plate  located  adjacent  the  casing 
tOQ  and  equipped  peripherally  with  bearings,  pivotally  mounted  spring  actuate 
ed  slot  guards  carried  by  said  bearings^  and  a  centrally  disposed  locking  device 
carried  by  said  plate. 

Fldier  Patent  No.  1,072,700,  September  9,  1913. 

1.  In  a  savings  bank,  the  combination,  with  a  casing  having  a  coin  slot  there- 
in, of  a  wall  provided  with  a  T-slot  located  near  said  coin  slot,  said  wall  cut 
away  on  a  plane  intercepting  the  slot,  and  a  plunger  entered  In  said  T-slot, 
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said  pinnger  having  Its  outer  extramity  guarding  said  coin  dot  and  baring 
flanges  above  Its  lower  portion  engaging  the  lateral  grooves  of  said  T-slot. 

2.  A  savings  bank,  comprising  a  casing  having  coin  slots  In  Its  peripheral 
wall,  said  casing  equipped  with  guides  at  Its  upper  wall,  said  guides  having 
their  lower  walls  cut  away  and  having  lateral  slots,  and  plunger  form  coin 
slot  guards  having  their  outer  ends  located  adjacent  the  coin  slot"*,  said  guards 
having  lateral  flanges  movable  in  said  lateral  slots  and  having  also  portions 
projecting  below  said  flanges. 

3.  In  a  savings  bank,  the  combination  of  a  body  provided  with  ocdn  r»- 
ceptacles,  a  casing  having  a  vertical  wall  provided  in  its  upper  portion  with 
coin  slots  corresponding  with  said  coin  receptacles,  a  plate  carried  by  the  top 
wall  of  said  casing  and  provided  with  Inclined  guides  having  cut-away  lower 
walls,  and  T-form  plungers  movable  In  said  guides  and  having  their  outer 
ends  projecting  beneath  said  plate  and  serving  as  guards  for  said  coin  slots. 

5.  In  a  savings  bank,  the  comblnatl<m,  with  a  casing  having  a  coin  slot 
therein,  of  a  wall  provided  with  an  inclined  guide  slot  open  at  its  lower  side, 
and  a  plunger  form  slot  guard  working  In  said  guide  slot  and  having  a  portion 
normally  projecting  through  said  open  lower  side. 


^^q-  «3^^d  ^^3 


4,    -^-^ 


FUber  Patent,  No.  1,073,847,  September  23,  1913. 

1.  In  a  savings  bank,  the  combination  with  a  casing  having  a  peripheral 
wall  provided  with  a  coin  admission  slot,  of  a  resilient  slot  guard  holder,  and 
a  slot  guard  carried  thereby  and  having  a  pivot  portion  adapted  to  effect 
flexing  thereof  when  the  slot  guard  is  swung  about  its  pivot 

2.  In  a  savings  bank,  the  combination  with  a  casing  having  a  top  wall  and 
having  also  a  peripheral  wall  provided  with  a  com  admission  slot,  of  a  resili- 
ent arm  adjacent  said  top  wall  and  projecting  near  the  peripheral  wall,  and 
a  swinging  slot  guard  having  a  pivot  portion  confined  between  said  resilient 
arm  and  said  top  wall,  and  adapted  to  flex  said  arm  when  the  slot  guard  Is 
swung  about  its  pivot  portion. 
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5.  In  a  savings  bank,  the  comblnatl<»  with  a  casing  baring  a  top  wall  and 
having  also  a  peripheral  wall  provided  with  a  coin  admission  slot,  of  a  bent 
slot  guard  having  a  head  portion  forming  an  angle  with  its  body  portion,  and 
a  resilient  arm  between  which  and  said  top  waU  said  head  portion  Is  normal- 
ly confined  said  head  portion  being  adapted  to  flex  with  said  resilient  arm 
when  the  slot  guard  is  swung  In  the  operation  of  Inserting  a  coin. 

iTisher  spedfles : 

Attached  to  the  lower  surface  of  the 
t<9  member  16  of  the  casing  Is  a  guard- 
cajrylng  member  19  equipped  with  the 
reaUlent  arms  20,  %1,  which  carry  the  slot 
guards  22.  The  member  19  may  com- 
prise a  stamping  of  resilient  metal.  The 
outer  ends  of  the  arms  SO  and  11  are  lo- 
cated close  to  the  peripheral  wall  Vt  of 
the  casing ;  and  each  resilient  arm  has  Its 
end  portion  provided  with  a  slot  or 
notch  23  adapted  to  accommodate  th« 
arm  tk  of  the  swinging  slot  guard  it. 
The  shank  of  the  arm  th  is  bent  at  Its  z7>yx^ 
upper  end  and  equipped  with  a  head  25,  JZC'G./C/, 
thus   afTordlng  lugs   or  pivot  portions  *-^ 

adapted  to  reM  upon  the  upper  surface  ^/t 

of  the  resilient  arm  SO  or  tl,  as  the 
case  may  be,  when  the  arm  or  shank  i\ 
ot  the  guard  is  entered  In  the  slot  23.  It  will  be  noted  from  Fig.  1  that  the 
head  1^  of  the  guard  is  confined  between  the  outer  end  of  the  spring  arm  2i 
and  the  top  wall  16  of  the  casing,  while  the  arm  24  of  the  slot  guard  bears 
against  the  vertical  wall  of  the  casing,  the  lower  end  of  the  arm  24  guarding 
the  coin  slot  16.  It  will  be  noted  also  that  the  head  25  forms  an  obtuse  angle 
with  the  arm  tk,  so  that  the  spring  arm  is  bent  downwardly,  or  placed  under 
tension. 

When  a  coin  Is  Inserted  through  the  slot  iS,  the  guard  swings  Inwardly  to 
the  position  shown  in  ng.  0,  in  which  operation  the  spring  arm  is  placed  un- 
der still  greater  flexure.  The  inward  swing  of  the  arm  24  is  limited  by  the 
shoulder  tQ  at  the  base  of  the  slot  23,  and  the  casing  wall,  as  is  evident  from 
Pig.  0.  Thus,  It  is  Impossible  to  dislodge  the  slot  guard;  and  it  is  evident 
that  after  the  coin  Is  passed  through  the  slot  the  guard  will  resume  Its  normal 
vertical  posltlai,  so  that  coins,  once  Inserted,  cannot  be  removed  throng^  the 
coin  slots. 

Complainant's  Drawing  of  Bankers'  Beglsteilng  Safe  Company's  Safe. 
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Complainant's  Drawing  of  Defendant's  (Savings,  Loan  &  Trust  OompasT'a^ 

Safe. 


Fig.  1. 
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The  appeals  and  cross-appeals  to  Complainants  Drawing  of  Drfendanfa 

.1  •  Vf  i     ti      r   Ltf        (W.  F.  Burns  Co.'s)  Structure. 

this  court  present  aB  of  the  ques- 
tions passed  upon  in  the  District 
Courts.  We  shall  endeavor  to  avoid 
repetition  of  the  matters  contained 
in  the  opinions  hereinabove  referred 
to,  and  shall  confine  our  review  to 
such  supplementary  statement  of 
facts  and  of  law  as  may  be  essential 
to  make  clear  the  grounds  of  our 
agreement  or  disagreement  with  the 
several  conclusions  therein  reached. 

[1]  1.  On  the  appeal  and  cross- 
appeals  of  the  Automatic  Company, 
the  principal  question  in  each  case 
is  the  scope  of  claims  1  and  5  of  the 
first  Fisher  patent.  No.  793,779,  in  suit.  If  they  are  valid,  and  if  they 
are  not  to  be  limited  by  the  specifications,  prior  art,  or  the  proceed- 
ings in  the  Patent  Office,  as  evidenced  by  the  file  wrapper  and  con- 
tents, to  the  device  shown  in  the  drawings  of  the  patent,  if  the  differ- 
ence in  language  between  these  two  claims,  on  the  one  hand,  and 
claims  2,  3,  and  4,  on  the  other,  is  to  be  given  its  natural  effect,  and 
the  language  of  the  claims  their  natural  interpretation,  then,  as  clearly 
pointed  out  in  the  opinion  of  Judge  Lacombe,  these  claims  must  be 
held  infringed. 

Concededly,  the  prior  art  shows  no  direct  anticipation.  The  cited 
coin  holders,  toy  banks,  purses,  and  poker  chip  boxes,  while  having 
some  elements  in  common  with  those  of  the  savings  bank,  serve  a 
different  purpose  and  operate  in  a  different  way.  Fisher  did  not 
merely  carry  forward  an  old  art  by  slight  improvements,  or  by  the 
mere  substitution  of  equivalent  elements.  Practically,  and  from  a 
commercial  standpoint,  he  invented  a  new  and  useful  product ;  as  fully 
pcMnted  out  by  Judge  Sanborn,  his  invention  lay,  not  in  any  or  all 
of  the  elements,  but  in  the  novel  combination  of  core  and  casing, 
equipped  as  specified  by  him  and  resulting  in  the  first  successful  port- 
able savings  bank — a  bank  which,  because  of  its  core  arrangement, 
as  distinguished  from  Thompson's  multiple  complete  compartments 
and  from  the  earlier  single  compartment  safes,  enabled  each  denom- 
mation  of  coins  to  remain  in  separate  stacked  position,  and  thus  to 
be  much  more  rapidly  handled  and  counted  by  the  bank  teller  when 
he  unlocked  the  safe  and  removed  the  casing.  We  fully  concur  in 
holding  that  Fisher  exercised  more  than  mere  mechanical  skill — in- 
deed, a  fair  measure  of  inventive  genius — in  devising  this  construc- 
tio"  with  its  novel  method  of  operation. 

Nor  does  the' prior  art  compel  such  a  construction  of  the  claims  as 
to  exclude  therefrom  Fisher's  later  oval-shaped  bank,  in  which  tlie 
flanges  are  curved  and  the  coin  compartments  consequently  narrower 
at  tibe  vertical  slot  opening  than  the  diameter  of  the  coins,  and  thus 
to  restrict  the  invention  to  devices  conforming  strictly  to  that  shown 
in  the  patent  drawings.  Complete  coin  tubes,  such  as  Thompson  gath- 
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ered  together  to  form  his  bank,  have  neither  flange  nor  vertical  slot 
opening,  and  the  prior  art  patents  for  other  articles  with  cores  or  com- 
partments show  both  kinds  of  flanges  and  slots.  Neither  the  radial 
nor  the  circular  flange,  with  its  resulting  open  or  narrow  slot  com- 
partment, was  new  in  Fisher,  His  novel  combination  and  novel 
method  of  operation  would  produce  a  similar  result  in  either  .case. 

It  is  true  that  in  the  specifications  the  flanges  are  always  described, 
and  in  the  drawings  they  are  shown,  as  radial.  But  the  broader  lan- 
guage, "vertical  flanges,  of  these  claims'  should  not  be  so  limited  by 
the  specifications  and  drawings  as  to  deprive  the  inventor  of  some 
part  of  his  actual  invention,  unless  it  clearly  appears  therefrom  or 
from  the  proceedings  in  the  Patent  Office  that  he  had  intentionally 
renounced  the  broader  grant.  It  is  to  be  noted,  however,  that  the 
vertical  compartment  walls  as  shown  in  the  drawings  are  not  strictly 
speaking  radiaj«  as  they  do  not  radiate  from  a  common  center.  It  is 
apparent,  too,  that  the  inventor  in  his  specifications  was  only  describ- 
ing the  structure  of  his  preferred  form  shown  in  the  drawing,  and 
not  intending  to  renounce  any  part  of  his  invention,  or  to  limit  it  to 
this  specific  device. 

Greatest  stress,  however,  is  laid  on  the  Patent  Office  proceedings. 
These  five  claims  were  first  rejected  oh  the  Young  toy  bank  patent, 
No.  697,309.  The  amendments  then  made,  designed  more  clearly  to 
indicate  that  the  compartments  were  to  be  wider  than  the  coins,  so 
that,  when  these  dropped  in,  they  would  lie  flat,  expressly  stated  as 
to  claims  1  and  5  that  the  flanges — that  is,  the  vertical  flanges — were 
so  sfJread  apart  that  the  distance  between  the  flanges  of  each  compart- 
ment should  be  greater  than  the  diameter  of  the  coins;  but  as  to 
claims  2,  3  and  4,  in  which  tjie  flanges  were  described  as  radial,  the 
amendment  properly  specified  that  th^s  greater  distance  was  not  mere- 
ly between  the  flanges,  but  between  3ie  outer  edges  of  the  radial 
flanges. 

In  our  judgment,  the  effect  to  be  given  to  this  express  diflferentia- 
tion  cannot  be  destroyed  by  the  apparently  inadvertent  and  certainly 
erroneous  statement  of  the  solicitor,  in  his  remarks  accompan3ring  the 
amendment,  that : 

"daims  1,  2,  3,  4,  and  T  (the  present  claim  6)  bave  been  amended  more 
clearly  to  distinguish  applicant's  inyention  from  the  prior  art,  t^  setting 
forth  the  fact  that  the  distance  between  the  outer  edges  of  the  adjacent 
flange^  Is  greater  than  the  diameters  of  the  coins  to  be  reoeired." 

While  stating  that  "this  feature  facilitates  the  counting  of  the  con- 
tents of  the  bank,"  this  faciUty  is  said  to  be  due  to  the  stacked  condi- 
tion of  the  coins  within  the  compartment  and  their  ready  removability 
by  the  teller  in  counting  them,  as  against  the  necessity  in  Young's  bank 
of  removing  and  then  assorting  the  coins  before  they  can  be  counted. 
Neither  here  nor  in  the  specifications  did  the  applicant  assert  that  this 
ready  removability  was  lateral.  If  the  distance  between  the  outer 
edges  of  the  flanges  is  sufficient  to  enable  the  bank  teller  to  grasp,  the 
stack  with  his  thumb  and  a  finger,  it  can  be  readily  lifted  upwards 
and  removed  vertically  and  counted  as  readily  as  if  withdrawn  hori- 
zontally.   Undoubtedly  the  inventor  had  in  mind  this  lateral  remova- 
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bility.  It  inhered  in  his  preferred  form  of  structure,  that  with  the 
radial  flanges.  But  it  was  not  essential  to  his  invention.  With  or 
without  it,  his  device,  the  first  practical  recording  safe,  had  that  novel 
combination  of  elements  resulting  in  a  new  mode  of  operation,  giving 
a  ready  accessibility  for  removal  in  stack  and  greater  facility  in  count- 
ing the  contents,  \rtxich  evidences  invention. 

A  different  question  would  be  presented  if  the  actual  amendment 
of  claims  1  and  5  had  in  fact  been  identical  with  that  of  claims  2, 
3  and  4;  if  the  solicitor  here,  as  in  Matheson  v.  Campbell,  78  Fed. 
910,  24  C.  C.  A.  384,  had  erroneously  amended  the  specification  or 
the  claims.  The  answer  thereto  we  need  not  now  consider.  Here, 
however,  the  language  of  the  amendment  itself  is  clear  and  correct. 
The  error  occurs  only  in  the  remarks  accompanying  it  and  forming 
no  part  of  the  grant  itself.  The  applicant,  never  called  upon  to  re- 
nounce any  part  of  his  actual  invention,  cannot  be  estopped  by  this 
inadvertent  erroneous  statement  of  his  solicitor,  unnecessarily  made 
in  thus  attempting  merely  to  differentiate  an  earlier  patent  cited 
against  him. 

Moreover,'the  claims,  as  amended,  were  again  rejected  on  the  Young 
patent,  in  view  of  Holmes  patent,  No.  202,545,  for  a  coin  holder.  The 
examiner  stated  that  to  make  the  Young  coin  tubes  out  of  elastic  ma- 
terial, as  in  Holmes,  whereby  the  coins  could  be  laterally  removed, 
did  not  amount  to  invention.  To  meet  this  objection,  a  further  amend- 
ment was  made  in  each  of  these  claims  by  describing  the  flanges  as 
rigid,  and,  thus  amended,  the  claims  were  allowed.  It  is  obvious,  how- 
ever, that  in  the  device  described  in  claims  2,  3,  and  4  as  first  amend- 
ed, the  lateral  removability  was  due  not  to  resiliency  of  the  flanges, 
but  to  their  radial  form  and  the  resulting  size  of  the  opening ;  only 
if  the  flanges,  were  curved  inwardly,  so  that  the  distance  between 
their  outer  edges  was  less  than  the  diameter  of  the  compartment  and 
of  the  coins  to  be  stacked  therein,  could  their  resiliency  or  rigidity 
affect  the  lateral  removability  of  the  stacks.  It  would  seem,  fiiere- 
fore,  that  in  requiring  this  differentiation  from  Holmes  the  examiner 
must  have  believed  that  some  of  these  claims,  as  first  amended,  cov- 
ered a  resilient  inwardly  curved  flanged  device.  And  this  was  true 
as  to  claims  1  and  5,  if  the  first  amendment  be  given  its  literal  and 
natural  interpretation. 

By  the  final  amendment,  the  shape  of  the  flanges  and  the  resulting 
shape  of  the  compartments  as  theretofore  described  were  in  no  man- 
ner limited  or  affected.  The  opinion  expressed  in  National  Record- 
ing Safe  Co.  V.  International  Safe  Co.  (C.  C.)  158  Fed.  824,  on  an 
application  for  preliminary  injunction,  that,  in  view -of  the  file  wrapper 
and  contents,  even  claims  6  and  8,  which  were  never  amended,  and 
which  described  the  vertical  flanges  merely  as  "spaced  apart  to  form 
compartments  for  the  coins,"  must  be  limited  to  radial  flanges,  cannot 
be  followed.  Subsequently  the  defendant  in  that  case  acknowledged 
the  larger  scojve  and  validity  of  the  claims,  and  a  final  consent  decree 
was  rendered  against  it. 

The  claims  in  this  patent  are  to  be  interpreted  in  the  light  of  their 
history  and  of  the  art  at  the  time  of  application.    The  inventor's  state- 
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ments,  made  after  he  had  assigned  his  letters  patent,  -whether  in  the 
fonn  of  an  affidavit  in  a  lawsuit  or  otherwise,  can  have  no  bearing 
thereon.  On  the  other  hand,  his  ai^lication  for  another  patent,  made 
two  years  after  the  one  on  which  tiie  patent  in  suit  was  issued,  while 
demonstrating  that  he  then  apprehended  the  value  of  the  curved  flange 
compartment,  reflects  no  light  on  the  interpretation  of  the  patent  in 
suit.  That  Ae  inventor  may  not  have  grasped  the  full  significance 
of  his  actual  invention  does  not  detract  tiierefrom.  At  that  time,  he 
described  the  radially  flanged  compartment  as  the  preferred  form. 
Under  the  sand-molded  process  of  casting  then  in  general  use,  such 
a  core  could  be  more  easily  produced.  Later,  however,  the  die-molded 
casting  obviated  this  difficulty.  Doubtless,  too,  the  lateral  as  well  as 
vertical  removability  of  the  stack  in  such  structure  was  deemed  by 
him  an  advantage.  Experience,  however,  has  now  demonstrated  that 
this  is  more  than'  compensated  for  in  the  curved  flanged  compartment, 
for  in  the  latter,  unlUce  the  former,  accidental  knocks  and  jars  will 
not  readily  disturb  the  stacks  of  coins  after  the  casing  has  been  re- 
moved. 

Inasmuch,  however,  as  the  language  of  these  claims  clearly  covers 
both  the  then  preferred  form  and  the  later  device,  commercially 
adopted  first  by  complainant  and  then  by  all  of  the  defendants,  and 
as  we  find  no  basis  for  a  limitation  thereof,  we  conclude  that  claims 
1  and  .5  must  be  held  infringed  by  each  defendant. 

[2,  4]  2.  Claims  2  and  6  of  the  second  Fisher  patent  in  suit,  No. 
990,534,  and  1,  2,  3,  and  5  of  the  fourth  Fisher  patent  in  suit,  No. 
1,072,709,  relate  particularly  to  the  slot  guards  and  their  co-operating 
sockets  in  combination  with  the  other  elements  of  a  portable  savings 
bank.  In  the  first  Fisher  patent,  these  were  shown  as  round  bolts 
and  described  as  inwardly  3rielding  plungers  carried  by. the  cover;  in 
the  second  Fisher  patent,  they  are  described,  in  claim  2,  as  angular 
formed;  in  claim  6,  as  nonrotatable  plunger  formed  with  beveled 
end  surfaces.  In  the  fourth  Fisher  patent,  the  plungers  are  described 
as  T-shaped.  Two  of  three  exhibits  of  Savings  Loan  &  Trust  Com- 
pany's banks  have,  in  combination  with  the  oSier  elements,  these  T- 
formed  and  therefore  nonrotatable  plunger  slot  guards  with  beveled 
outer  ends,  fully  corresponding  in  shape,  location,  and  mode  of  op- 
eration wiA  those  of  the  claims  in  suit.  These  must  be  held  to  in- 
fringe, if,  as  the  District  Court  found,  complainant's  claims  are  valid. 

While  the  improvement  over  the  original  Fisher  device  is  not  great, 
it  is  substantial,  in  that  the  slots  are  more  securely  protected  by  the 
new  form  of  gourd.  And  its  adaptation  to  this  kind  of  device  in 
combination  with  the  other  elements  would  involve,  in  our  judgment, 
at  least  some  degree  of  inventive  genius,  even  if  the  guard  were  iden- 
tical in  form  with  the  Patterson  latch,  patented  October  19,  1829,  of 
the  Hotchkiss  latch,  patented  January  19,  1835.  Priority,  however,  is 
claimed  by  defendant  through  the  Stone  patent.  No.  1,011,521,  un- 
der which  it  operated.  This  was  applied  for  on  January  7,  1911,  and 
issued  December  12,  1911,  three  months  before  Fisher's  application 
that  resulted  in  his  patent  No.  1,072,709.  Without  detailing  the  evi- 
dence, we  are,  however,  satisfied  therefrom  that  the  complainant  has 
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sustained  the  burden  of  clearly  proving  priority  of  invention;    the 
evidence  demonstrates  that  the  Fisher  oval  safe  with  these  T-shaped 

?iards  was  put  on  the  market  in  1910,  and  thus  anticipated  Stone, 
he  claims  in  question  must  therefore  be  held,  not  only  valid,  but 
infringed  by  certain  of  defendant  Savings  Loan  &  Trust  Company's 
devices. 

[5]  3.  Claims  1,  2,  and  5  of  the  fifth  Fisher  patent  in  suit,  No. 
1,073,847,  and  claim  6  of  the  third  Fisher  patent  in  suit.  No.  990,535, 
likewise  relate  to  the  slot  guards  in  combination  with  other  elements. 
The  form  of  slot  guard  described  in  the  fifth  Fisher  patent  was  novel. 
Its  utility  was  due  to  its  simplicity,  compactness,  cheapness,  and  effi- 
ciency. The  use  of  the  bell  crank  form  of  guard  and  the  resilient 
mounting  reduces  the  elements  essential  to  the  operation  of  the  slot 
guard  from  three  to  two.    Validity  is  clear. 

In  defendant  Bankers'  Registering  Safe  Company's  device  the  resili- 
ent arm  or  slot  guard  holder,  being  in  the  form  of  a  piano  wire,  is 
carried  by  a  nonresilient  top  plate.  While  there  are  thus  three,  in- 
stead of  two,  elements,  the  operation  is  identical!  Claims  1  and  2 
read  practically  directly  thereon,  and  the  long  and  short  arms  of  de- 
fendant's guard,  joined  as  they  are  by  a  web,  is  the  full  equivalent  of 
the  bent  slot  guard  described  in  claim  5.  These  claims  must  be  held 
infringed. 

[3]  Claim  6  of  the  third  Fisher  patent  calls  for  pivotally  mounted 
spring-actuated  slot  guards  carried  by  the  peripheral  bearings  with 
which  the  inner  top  plate  is  equipped,  in  combination  with  the  other 
elements  of  the  savings  bank.  The  improvement  is  a  very  narrow 
one;  a  similar  guard  is  to  be  found  in  the  old  single  compartment 
safe.  If  its  adaptation  to  the  present  combination  involve  invention, 
and  if  validity  of  the  claim  be  assumed,  its  scope  must  be  limited  to 
the  structure  described;  as  defendant's  guards  are  not  in  any  true 
sense  pivotally  mounted,  infringement  is  not  established. 

4.  Claim  7  of  the  second  Fisher  patent  in  suit.  No.  990,534,  is  spe- 
cific as  to  details  of  the  lock  element  in  the  combination.  We  con- 
cur in  the  finding  of  noninfringement  The  fillet  in  Bankers'  Register- 
ing Safe  Company's  device  serves  a  different  function  and  the  bolt 
is  not  slidaUy  mounted. 

5.  Claim  5  of  this  second  Fisher  patent  describes  specifically  the 
relation  of  the  name  plate,  the  casing  top,  and  the-  inner  slot  guard 
bearing  plate  as  connected  together  by  clinching  lugs.  Defendant  W. 
F.  Bums  Company's  device  has  no  clinching  lugs  uniting  all  these 
parts.  The  name  plate  is  attached  to  the  case  by  3ie  lugs  which  form 
the  pivots  for  the  safe  handle.  The  invention  is  extremely  narrow. 
The  scope  of  the  claims  should  be  confined  to  the  device  as  described. 
So  interpreted,  concededly  there  is  no  infringement. 

6.  The  charge  of  infringement  pro  tanto  of  claims  2,  3,  and  4  of 
the  first  Fisher  patent  by  the  Bankers'  Registering  Safe  Company, 
because  one  of  tiie  coin  compartments  of  its  safe  has  a  wide,  open 
outer  side  cannot  be  sustained.  Each  of  these  claims  clearly  contem- 
plates that,  in  the  entire  structure  of  the  core,  the  compartment  form- 
ing flanges  shall  be  radial,  and  that  the  outer  edges  of  each  compart- 
ment sluill  necessarily  be  spaced  apart  more  than  the  coin  diameter. 
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The  invention  of  these  claims  resides  in  the  entire  core;  not  pro  tanto 
in  one  compartment  thereof. 

[8]  7/ Though  in  a  sense  a  pioneer  patent  in  this  specific  art  of 
multiple  compartment  portable  savings  banks,  few  of  the  Thompson 
devices  were  made.  It  was  completely  superseded  by  the  Fisher  de- 
vice. Thompson's  fourth  claim  alone  is  involved  in  each  of  these 
suits.  Read  in  the  light  of  the  specifications  and  drawings  and  the 
prior  art,  one  of  the  functions  of  tiie  plate  projections  specified  there- 
in was  to  hold  the  assembled  complete  coin  tubes  in  place;  for,  un- 
like the  defendants,  who  in  this  followed  Fisher,  Thompson  had'  no 
core.  He  gathered  together  into  one  structure  a  number  of  complete 
coin  tubes.  In  the  core  and  casing  devices,  in  which  the  coin  com- 
partments are  formed  by  flanges  rismg  from  a  base,  there  are  no  such 
complete  tubes,^  and  consequently  no  such  plate  projections.  •  In  view 
of  the  totally  diflFer«it  character  of  the  structures,  and  of  complain- 
ant's counsel's  frank  statement  that  there  is  room  for  difference  of 
opinion  concerning  this  claim,  and  assuming  its  validity,  we  add 
merely  our  concurrence  in  the  views  of  the  trial  judge  that  it  has  not 
been  infringed. 

[7]  8.  In  so  far  as  unfair  competition  is  relied  upon  as  a  separate 
and  distinct  cause  of  action,  the  court  was  without  jurisdiction  both 
in  the  Bankers'  Registering  Safe  Company  Case  and  in  the  W.  F. 
Bums  Company  Case,  as  there  was  no  diversity  of  citizenship.  U.  S. 
Expansion  Bolt  Co.  v.  H.J.  Kroncke  Hardware  Co.,  234  Fed.  868, 
148  C.  C.  A.  466,  decided  by  this  court  April  18,  1916. 

[B]  If,  however,  in  infringing  upon  plaintiff's  patent  rights,  defend- 
ants have  aggravated  the  damages  by  unfair  competition  in  the  sale  of 
the  very  infringing  articles  any  damages  thus  caused  may  be  awarded 
in  the  accounting.  Payson  Manufacturing  Co.  v.  Ludwigs,  206  Fed. 
60,  124  C.  C.  A.  194.  Without  detailing  the  evidence,  we  are  satis- 
fied therefrom  that  the  trial  judge  correctly  held  that  the  probable 
result  of  similarity  of  appearance,  confusion,  and  deception,  actually 
occurred  in  the  Bankers'  Registering  Safe  Company  Case,  and  that 
in  the  Bums  Company  Case,  neither  actual  nor  probable  deception 
or  confusion  was  established. 

[9]  9.  Violation  of  a  common-law  trade-mark,  by  .its  use  on  the 
infringing  article,  may  also  be  shown  in  aggravation  of  damages.  In 
the  Bankers'  Registering  Safe  Company  Case,  the  bill  alleged  a  trade- 
mark in  the  word  "Teller"  and  its  employment  on  plaintifFs  product, 
usually  associated  with  some  auxiliary  word,  such  as  "Traveling," 
"Home,"  "Savings,"  "Receiving,"  or  "Automatic,"  and  charged  a  vio- 
lation thereof  by  the  use  of  the  words  "Depositor's  Teller"  on  the 
infringing  device.  The  evidence  showed  registration  in  Illinois  both 
of  "Teller"  and  of  "Traveling  Teller"  as  trade-marks,  and  federal 
regi?tration  of  "Traveling  Teller"  only. 

Proof  of  actual  use  of  the  word  "Teller"  to  designate  generically 
plaintiff's  safe,  even  though  never  alone,  but  always  in  association 
with  one  or  the  other  qualifying  word  dependent  upon  the  specific 
form  of  safe,  was  sufficient  to  establish  a  common-law  trade-mark  in 
the  word  "Teller."    And  the  District  Judge  was  clearly  right  in  hold- 
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ing  this  word,  as  applied  to  portable  bank  safes,  to  be  purely  fanciful, 
and,  however  suggestive,  in  no  sense  descriptive  of  the  device. 

10.  In  claim  8  of  the  first  Fisher  patent  in  suit  the  lock  element  is 
more  particularly  specified  than  in  claim  5;  in  claims  6  and  7,  the 
elements  of  a  centrsd  compartment  formed  by  the  walls  uniting  the  in- 
ner edges  of  adjacent  flanges,  is  added;  in  claim  7,  the  slot  guards, 
too,  are  specified.  The  consideration  of  claims  1  and  5  disposes  of 
the  questions  of  validity  and  of  the  attempted  limitation  to  radial 
flanges;  Fisher's  combination,  including  the  central  compartment,  is 
of  course  none  the  less  valid  and  unanticipated  because  the  added  ele- 
ment is  not  of  itself  novel. 

We  fully  agree,  too,  that  under  the  doctrine  of  Winans  v.  Denmead, 
15  How.  330,  14  L.  Ed.  717,  neither  the  circular  form  of  the  base  nor 
the  central  location  of  the  bill  compartment,  neither  of  which  were 
novel  or  vital,  should  restrict  the  claims  to  this  precise  description; 
the  oval  base  and  side  bill  compartment  formed  by  the  inner  walls 
of  some  of  the  flanges  do  not  enable  defendants  to  escape  infringe- 
ment. And  the  lock  element  of  defendant  Bankers'  Registering  Safe 
Company's  Case  is  fully  covered  by  claim  8. 

The  defendant  Savings  Loan  &  Trust  Compan3r's  safe,  made  un- 
der the  Stone  patent,  1,011,521,  does  not  thereby  gain  any  added  pro- 
tection. If  it  be  an  improvement  upon,  it  is  none  the  less  an  infringe- 
ment of,  Fisher's  device.  The  changes,  whereby  the  core  is  drawer 
form,  the  casing  horizontally  instead  of  vertically  rAnovable,  the  key- 
controlled  bolt  on  the  core  with  the  bolt-engaging  member  on  the- 
casing,  instead  of  the  reverse  location,  are  only  in  form  and  not  in 
substance. 

The  differences  in  construction  and  operation  between  complainant's 
and  the  W.  F.  Bums  Company  safe,  as  clearly  pointed  out  by  Judge 
Sanborn,  are  likewise  formal,  and  do  not  avoid  infringement. 

The  decrees  in  each  of  these  cases  will  be  reversed,  with  directions 
to  enter  decrees  in  accordance  with  the  views  herein  expressed.  The 
original  complainant  will  recover  costs  in  all  of  the  appeals  and  cross- 
a:ppeals.- 


GLAUBER  V.  H.  MUEXLBE  MFG.  C30. 
(Clrcalt  Court  of  Appeals,  Seventh  Circuit    Jannary  Session,  1909.) 

No.  1471. 
Patents  4=>312(3) — Stnis  fob  Ihfbinqemknt — Bvidencb — EIxpebiments  Be- 

rORK  THE  COVBT. 

In  experiments  before  the  court  with  mechanical  devices  Involved  In 
an  Infringement  suit,  much  depends  on  the  adjustments  for  the  "moment, 
and  such  tests  hav^  little  weight  upon  the  question  whether  In  actual  use 
the  devices  would  or  would  not  operate  successfully. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  |§  548,  549.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  Illinois. 

C=»For  otber  cum  sea  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digesta  £  Isdezn 
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On  petition  for  rehearing.    Denied. 

For  former  opinion,  see  95  C.  C.  A.  108,  169  Fed.  110. 

W.  Clyde  Jones  and  Charles  C.  Linthicum,  both  of  Chicago,  HI.,  for 
appellant. 
Albert  H.  Adams,  of  Chicago,  111.,  for  appellee. 

PER  CURIAM.  Complaint  is  made  that,  upon  the  oral  argument  of 
this  cause  in  this  court,  appellant's  counsel,  to  support  his  statement 
that  the  Craigie  patent,  No.  216,661,  would  not,  and  could  not,  prevent 
hammering,  produced  and  operated  a  faucet,  said  to  contain  a  valve 
like  the  Craigie  valve,  that  in  its  operation  before  the  court  produced 
hammering;  that  the  faucet  thus  operated  was  not  an  exhibit  in  the 
cause,  and  had  never  been  seen  by  appellee  or  his  counsel ;  that  its  pro- 
duction, and  the  result  of  such  operation,  was  a  great  surprise  to  them ; 
and  that  either  by  the  faulty  construction  of  said  faucet,  or  by  its 
manipulation,  the  court  was  misled  and  deceived,  as  would  be  shown 
if  upon  a  rehearing  petitioner  was  given  an  opportunity  to  exhibit  and 
operate  a  valve  that  is  an  exact  and  perfect  reproduction  of  the  valve 
of  the  Craigie  patent.  There  is  no  point  made  in  the  petition  other 
than  what  has  been  already  fully  considered.  This  point  is  the  only- 
one  that  arrests  the  court's  attention. 

The  difficulty  about  this  point,  as  a  sufficient  reason  for  rehearing,  is 
that,  though  the  exhibition  asked  for  were  made  in  accordance  with 
the  promise  of  the  petitioner,  the  decree  entered  would  be  unaffected 
thereby,  for  the  Glauber  patent  would  be  none  the  less  patentable  upon 
the  reasons  stated  in  the  opinion,  simply  because  the  Craigie  patent 
might  be  operated  on  exhibition  to  prevent  hammering.  Indeed,  the 
court  is  not  without  knowledge  that  in  exhibitions  of  this  kind  much 
depends  upon  the  adjustments  for  the  moment,  that  would  have  little 
weight  upon  the  question  whether,  in  practice,  the  device  would  or 
would  not  produce  hammering.  The  probability  is  that  there  are  cir- 
cumstances in  which  the  Glauber  valve  is  not  without  hammering. 
The  most,  therefore,  that  a  successful  exhibition  of  the  Craigie  pat- 
ent would  do,  in  the  way  of  affecting  what  the  court  has  already  done, 
might  be  to  slightly  modify  the  language  of  the  opinion,  for  the  practi- 
cal success  of  the  Glauber  patent,  its  acceptance  by  the  market,  and 
appellee's  choice  to  follow  it  rather  than  the  Craigie  patent,  are  all 
practical  proofs,  better  than  mere  exhibitions,  that  in  the  matter  of 
the  prevention  of  hammering  it  must  be  decidedly  superior  to  the 
Craigie  valve — considerations  that  should  lead  us  to  resolve  whatever 
doubts  we  have  on  the  subject  in  favor  of  the  validity  of  the  Glauber 
patent. 

The  petiticm  for  rehearing  is  overruled. 
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WEBSTER  ELECTRIC  CO.  ▼.  PODLESAK. 

(District  Court,  B,  D.  Wisconsin.     January  8,  1917.) 

X.  Patents  99215— AosEnan«T»^tJNFAiB  Ookpehtioh. 

A  contract  between  a  mannfacturlng  company  and  an  Inventor  In  Its 
'  employ,  whereby  the  company  agreed  to  pay  the  expenses  of  an  applica- 
tion for  a  patent  upon  a  device. invented  by  Its  employs,  so  as  to  avail 
Itself  of  the  protection  of  the  patent  against  competition,  or  to  prevent  a 
competitor  from  securing  a  similar  patent,  Is  a  proper  subject  of  agree- 
ment. 

[EM.  Mote.— For  other  cases,  see  Patents,  Cent  Dig.  i  828.] 

2.  SPEcmo  Pbbfobuakcb  «=»71 — Aavgaaama — ^Bnfoboeabilitt. 

Where  both  parties  knew  that  the  invention  for  which  patent  was  ap- 
plied for  had  been  publldy  used  more  than  two  years  prior  to  the  appli- 
cation, an  agreement  for  assignment  of  the  patent  cannot  be  specifically 
enforced. 
(Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  |  2M.] 

8.  Specific  Pbbfobmance  €=»121(1) — ^Evidknck — Suiticiekot. 

A  decree  for  spedflc  performance  must  be  based  niK>n  evidence  dearly  ■ 
•  disclosing  an  agreement  to  transfer. 

(Ed.  Mote. — For  other  cases,  see  Spedflc  Porformance,  Oent.-  Dig.  H 
387.  888.] 

4.  Spsomo  Pkbtobuancb  «s»121(4) — ^Eyidkrck — SumoisnoT. 

In  a  suit  to  spedflcally  oiCorce  an  alleged  agreement  for  tbe  transfer  of 
a  patent  when  Issued,  evidence  held  Insnflldent  to  establish  the  agreement 
asserted. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance:  Cent  Dig;  U  891- 
393.] 

In  Equity.     Bill  by  Ae  Webster  Electric  Company  against  Emil 

Podlesak.     Bill  dismissed. 

Williams,  Bradbury  &  See,  of  Chicago,  111.,  and  Quarles,  Spence  & 
Quarles,  of  Milwaukee,  Wis.,  for  plaintiff. 

Thompson,  Myers  &  Kearney,  of  Racine,  Wis.,  for  defendant 

GEIGER,  District  Judge.  After  hearing  the  testimony  and  argu- 
ment in  this  case,  I  give  my  views  in  support  of  a  conclusion  that  an 
interlocutory  decree  should  be  entered,  vesting  the  right  to  the  in- 
vention, whose  title  is  the  subject  of  controversy,  in  a  receiver  or 
master  with  full  power  to  prosecute  the  pending  application  for  a 
patent,  and  to  that  end  annulling  the  defendant's  revocation  of  the 
power  of  attorney  which  he  had  previously  given  to  the  plaintiff's 
attorneys.  I  stated,  then,  that  the  two  fundamental  things  of  interest 
to  both  parties  were  whether  Podlesak  was  entitled  to  a  patent,  and, 
secondly,  whether  the  so-called  Sumpter  application  might  not  be  de- 
feated through  Podlesak's  application.  The  possibility  was  recognized 
that,  if  the  latter  disclosed  invention  and  public  use  more  than  two 
years  prior  to  the  date  of  application,  both  applications  (if  identity 
of  invention  should  be  found  by  the  Patent  Office)  would  have  to  be 
denied  upon  interference.  It  seemed  to  me  that,  in  view  of  the  im- 
portance of  this  Podlesak  invention  as  between  the  plaintiff  and  its 
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competitor,  the  Sumpter  Electric  Company,  the  existence  or  non- 
existence of  a  right  to  a  patent  was  a  primary  consideration,  and  that 
the  question  whether  the  invention  belonged  to  the  plaintiff  or  to 
Podlesak  was  secondary;  that  this  importance  was  the  circumstance 
that  led  up  to  the  making  of  an  application  for  a  patent  by  Podlesak 
two  years  or  more  after  he  conceived  and  perfected  his  device.  In 
other  words,  at  or  about  the  time  the  Sumpter  "plug  oscillator"  ap^ 
peared  on  the  market,  and  was  pressed  by  plaintiff's  competitor  as 
a  new  invention,  Podlesak's  alleged  invention  of  the  same  device  nat- 
urally was  recognized  by  plaintiff  as  of  consequence  in  respect  of 
the  right  of  the  Sumpter  Company  to  have  a  monopoly  and  appropri- 
ate the  whole  field,  and  was,  as  stated,  the  matter  of  primary  concern 
to  the  pliintiff. 

Except  for  certalh  testimony  to  which  reference  will  be  made,  ^e 
parties  agree  that,  when  the  Sumpter  oscillator  came  to  plaintiff's  at- 
tention, the  defendant,  upon  producing  his  drawings  and  other  evi- 
dence in  either  the  Sumpter  or  his  own  device,  saying  that  plaintiff 
company  had  made  and  abandoned  the  manufacture,  mat  it  was  not 
worth  the  expense  of  a  patent,  etc. ;  and  while  it  appears  that  defend- 
ant's diffidence  was  met,  and  later  overcome,  by  plaintiff's  suggestion 
that  the  expense  of  proceedings  to  obtain  a  patent  would  be  borne 
by  it,  and  not  by  defendant,  the  dominant  purpose  which  had  developed 
was  not  the  acquisition  by  plaintiff  of  the  invention,  but  the  initiation 
of  proceedings  for  a  patent  upon  which  an  interference  might  be  de- 
clared agfainst  the  competitor  Sumpter  Company's  then  pending  ap- 
plication to  patent  (supposedly)  the  identical  mvention.  In  other 
words,  this  was  not  only  the  then  dominant  purpose,  but  was  suscepti- 
ble of  acccmiplishment,  regardless  of  the  ultimate  ownership  of  any 
patent  that  might  be  granted.  It  was  the  plaintiff's  aim  to  avail  itself 
of  its  servant's  alleged  invention  to  meet  a  competitor  who  -was  mak- 
ing inroads  upon  tibe  market  through  the  exploitation  of  this  same 
device  and  upon  (supposedly)  a  claim  of  patent  protection.  There 
is  no  doubt  that  both  plaintiff  and  defendant  recognized  this,  and  that 
defendant  did  make  his  application  for  a  patent  (No.  15,198)  obedi- 
"ently  to  this  mutual  recognition  of  the  end  to  be  acomplished. 

[f,  2]  This  situation  impressed  me  as  disclosing  what,  for  the  time 
being,  could  well  be  treated  as  the  dominant  equity  between  the  par- 
ties. The  relation  subsisting  between  plaintiff  and  defendant  was  such 
that  the  purpose  of  meeting  the  competitor,  either  by  procuring  the 
issuance  of  a  patent  upon  the  defendant's  device,  or  by  frustrating  the 
issue  of  a  patent  to  the  competitor,  was  an  entirely  proper  subject 
of  agreement  between  plaintiff  and  defendant,  and  was  and  is  a  pur- 
pose whose  accomplishment  in  the  interest  of  the  plaintiff  could  well 
be  furthered,  especially  after  it  had  incurred  expenses;  and  it  was 
believed  that  that  purpose  could  be  furthered  through  the  medium  of 
an  interlocutory  decree.  I  still  think  that  such  would  be  the  better 
disposition  to  make  of  the  case  at  the  present  time.  I  pointed  out  the 
possible  injustice  that  might  result  to  the  plaintiff,  if  at  this  time  the 
issue  of  specific  performance  should  be  resolved  against  it,  because, 
ias  I  view  the  situation,  there  is  good  ground  for  contending  that,  even 
if  the  issue  be  decided  against  it,  the  defendant  might  ultimately  be 
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prohibited  from  carrying  out  his  contract  to  assign  the  invtation  to 
the  plaintiff's  competitor. 

A  further  reason  for  suggesting  an  interlocutory  decree  arises  out 
of  the  suggestion,  contained  in  the  evidence,  that  the  defendant  not 
only  perfected  his  invention,  but  tiie  plaintiff  used  it  publicly,  more 
than  two  years  prior  to  the  application  by  defendant  for  a  patent.  If 
this  were  a  conceded  fact  in  the  casfe,  specific  performance  would 
have  to  be  denied,  for  the  reason  that  the  agreement  made  between 
the  plaintiff  and  defendant,  if  it  was  made,  contemplated  the  filing  of 
an  application  for  a  patent,  when  both  parties  recognized  that  none 
could  be  granted,  and  that  circumstance  injects  an  element  which 
alone  might  invalidate  any  agreement.  It  is  true  that  this  suggestion 
in  the  evidence  can  be  dealt  with  by  treating  it  as  a  collateral  matter 
not  necessary  to  the  present  issue,  and  one  which,  in  view  of  the  pos- 
sible claim  that  the  use  and  sale  of  the  device-three  years  ago  was  ex- 
perimental only,  can  be  determined  by  the  Patent  Office  where  it  may 
be  directly  in  issue. 

The  plaintiff,  however,  is  unwilling  to  accept  the  interlocutory  de- 
cree, and  upon  the  effort  to  settle  such  decree  asserts  that  it  can  be 
content  with  nothing  short  of  a  decree  for  specific  performance;  be- 
cause the  defendant  has  entered  into  an  agreement  with  the  Sumpter 
or  Splitdorf  Company  which  contains,  among  other  things,  an  assign- 
ment of  the  invention  in  question,  it  would  be  folly  for  it,  the  plain- 
tiff, to  protect  the  application  in  the  Patent  Office,  with  the  result  that 
the  patent,  if  issued,  might  vest  in  its  competitor. 

[3,  4]  I  have  therefore  concluded  to  dispose  of  the  issue  respecting 
the  plamtiff's  right  to  specific  performance.  The  rule  is  elementary 
that  a  decree  for  specific  performance  must  be  based  upon  evidence 
clearly  disclosing  an  agreement  to  transfer;  that  such  agreement  is 
not  made  out  where  the  evidence  in  support  of  the  proposition  that  an 
agreement  was  made,  though  it  may  seem  credible,  worthy  of  be- 
lief, and  tends  to  prove  the  agreement,  is  met  by  denial  which,  upon 
the  whole  evidence  may  equally  well  be  entertained  reasonably  and  in 
fair-mindedness.  That,  in  my  judgment,  is  the  trouble  with  the  plain- 
tiff's case.  'The  claim  tfiat  a  parol  agreement  to  assign  this  patent  was 
made  is  supported  by  the  testimony  of  three  witnesses,  each  of  whom 
says  that  the  defendant  in  their  presence  stated  that  he  would  assign 
the  patent  to  the  plamtiff.  The  defendant  denies  this,  and  when  we 
approach  the  problem  of  finding  support  in  the  whole  evidence  for 
the  assertions  made  by  plaintiff's  witnesses,  likewise  support  for  the 
defenda,nt's  denial — in  other  words,  when  we  seek  to  test  the  words 
of  these  witnesses  in  the  light  of  all  the  surrounding  circumstances, 
and  particularly  in  the  light  of  antecedent  probability — it  is  impossi- 
ble, in  my  judgment,  to  accept  the  plaintiff's  testimony  upon  any 
ground  which  will  reasonably  and  justifiably  exclude  the  defendant's 
denial.  On  the  contrary,  an  analysis  of  the  testimony  casts  the  testi- 
mony of  the  plaintiff  into  greater  doubt  than  can  be  cast  upon  the  de- 
fendant's denial ;  or,  to  put  it  in  another  way,  a  reasonable  mind  can 
as  well  accept  the  defendant's  denial  as  the  plaintiff's  assertions. 

This  view  of  the  case  is  prompted  by  these  considerations  arising 
upon  the  evidence,  to  some  of  which  allusion  has  been  made:  the 
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dominant  purpose  of  the  plaintiff  to  meet  its  competitor,  who  was 
exploiting  a  device  claimed  to  be  new.  •  As  ahove  suggested,  the  pur- 
pose was  (prior  to  defendant's  discharge)  susceptible  of  accomplish- 
ment, if  at  all,  no  matter  whether  defendant's  invention  was  in  him 
or  in  the  plaintiff.  When  that  purpose  arose,  the  relations  between 
plaintiff  and  defendant  were,  a^arently,  harmonious.  During  more 
than  six  years  his  emplo3mient  had  been  fixed  by  successive  contracts, 
which  not  only  prescribed  his  term,  his  duties,  but  practically,  with- 
out exception,  each  contained  an  express  stipulation  covering  tiie  right 
or  interest,  if  any,  which  plaintiff  may  or  might  have  in  inventions 
made  by  defendant  within  the  term  or  terms  of  such  contract.  Cer- 
tain inventions  were  formally  assigned.  One  of  the  contracts  be- 
tween the  parties  was  dated  August  10,  1909,  whereunder,  apparently, 
the  plaintiff  conceives  that  it  had  the  right  to  demand  an  assignment 
from  the  defendant  of  the  invention  which  he  had  made  late  in  the 
year  191 1 ;  and  the  complaint  in  this  case  was  framed  with  the  double 
aspect  of  claiming  the  invention  by  virtue  of  that  agreement,  as  well 
as  under  a  parcel  agreement  entered  into  in  Marc£,  1915.  At  the 
opening  of  the  present  trial,  however,  counsel  for  the  plaintiff  dis- 
claimed any  right  to  prevail  upon  the  contract  of  August  10,  1909,  ^d 
sought  to  sustain  its  right  solely  upon  an  oral  agreement  made,  not 
in  March,  1915,  but  about  February  15th.  Its  witnesses  testify  to 
conversations  on  February  15th  and  18th,  wherein  the  defendant  prom- 
ises to  transfer  the  invention  to  the  plaintiff,  and  to  a  demand  for 
such  assignment  made  on  May  14,  1915,  when  defendant  was  dis- 
charged from  plaintiff's  employ. 

Now,  it  is  significant,  if  plaintiff's  theory  is  to  be  entertained,  that 
both  the  parties  recognized  that  defendant's  invention  in  February, 
1915,  was  more  than  two  years  old.  This  latter  fact  is  worthy  of  seri- 
ous consideration'  in  determining  whether  the  right  to  the  patent,  if 
it  ever  existed,  had  not  been  lost  because  of  a  public  sale  and  use. 
Nevertheless,  at  that  time  no  inquiry  was  made  by  any  one  respecting 
defendant's  obligation  to  assign  the  invention  or  any  part  of  it  to  the 
plaintiff — I  mean,  his  obligation  arising  out  of  the  contract  then,  or 
in  1911,  subsisting  between  the  parties.  It  is  all  the  more  significant, 
in  view  of  the  application  for  a  patent  proceeding  as  it  did  in  March, 
1915,  without  assignment  thereof.  The  matter  of  assigning  it  was 
a  formality  readily  accomplished,  as  is  frequently  the  case,  at  thctime 
of  making  the  application  by  the  inventor.  If,  as  is  contended,  there 
was,  at  £e  time  when  the  application  for  patent  was  signed,  a  sub- 
sisting definite  understanding  that  it  belonged-  to  the  plaintiff,  it  is 
difficult  to  see  why  the  same  was  not  carried  out  at  the  time  \yhen  the 
formality  could  not  have  escaped  the  attention  of  the  plaintiff. 

The  allegations  of  the  complaint,  in  my  judgment,  throw  some  light 
upon  the  case,  and,  while  they  need  not  lead  to  a  conclusion  that  the 
testimony  of  the  plaintiff's  witnesses  was  false,  deliberately  so,  they 
do  show  an  inconsistency,  when  taken  in  connection  with  affidavits 
filed  in  this  court,  between  the  testimony  given  here  in  open  court, 
and  such  pleading  and  affidavits,  as  may  well  cast  the  present  conten- 
tion of  plaintiff  into  serious  doubt.  Thus  the  contract  of  August  10, 
1909,  above  referred  to,  gave  to  the  i^ntiff  cectaia  ri^ts  in  the  de- 
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f  endant's  inventions  which  it  conceived  to  be  valuable ;  and,  upon  the 
supposition,  doubtless,  that  such  contract  was  in  force  in  1915,  or  at 
the  time  of  making  the  invention  in  1911,  the  bill  alleged  that  in 
March,-  191S,  Ae  plaintiff  informed  the  defendant  that  the  invention 
in  question  was  vsduable,  that  plaintiff  desired  to  obtain  a  patent,  and 
defendant  promised  he  would  do  all  things  necessary  to  be  done  by 
him  in  obtaining  the  same,  and  that  he  would  assign  the  entire  right, 
title,  and  interest  to'tfie  plaintiff  in  consideration  of  the  payment  of 
the  incident  expenses  by  tiie  latter.  The  bill  was  doubtless  drawn  upon 
that  theory,  and  when,  after  the  commencement  of  this  suit,  the  plain- 
tiff made  an  application  for  a  preliminary  injunction,  two  affidavits, 
made  by  plaintiff's  vice  president  and  its  counsel,  respectively,  both 
of  whom  were  witnesses  on  the  trial,  are  significant,  because  each 
of  them  discloses  a  purpose  of  testifying  to  facts  which  would  bring 
the  case  within  the  theory  disclosed  by  the  bill,  in  so  far  as  it 
rested  upon  the  contract  of  1909;  and  each  affidavit  is  silent  as  to 
any  disclosure  of  fact  supporting  the  making  of  an  independent  oral 
agreement  in  February,  1915,  or  at  any  other  time. 

It  is  not  reasonable  to  suppose  that  these -affidavits,  made  so  very 
soon  after  the  relations  between  the  parties  had  become  seriously 
strained,  could  have  overlooked  the  real  basis  upon  which  the  plain- 
tiff rests  its  right.  This  doubt,  which  is  cast  upon  the  plaintiff's  tes- 
timony, is  strengthened  by  certain  other  occurrences  after  the  defend- 
ant's dismissal  from  the  plaintiff's  employ.  It  appears — in  fact,  it  is 
not  seriously  controverted — ^that  on  the  date  of  the  defendant's  dis- 
charge the  matter  of  the  assignment  of  this  patent  was  discussed; 
plaintiff's  witnesses  contending  that  the  defendant  then  again  acknowl- 
edged that  he  had  previously  agreed  to  assign  it.  This  is  denied  by 
tiie  defendant.  But  it  does  appear,  without  substantial  controversy, 
that  defendant  at  that  time  stated  that  he  would  like  to  look  up  the 
matter,  since  there  were  certain  patents  which  the  plaintiff  did  not 
wish,  and  that  the  invention  in  question  was  treated  as  having  been 
abandoned;  that  defendant  at  that  time  requested  a  submission  of 
the  matter  of  his  obligation  to  assign  the  patent  to  plaintiff's  coun- 
sel, asking  among  other  things  that  Uie  latter  examine  the  contract  or 
contracts  which  had  been  previously  entered  into  as  above  stated; 
that  plaintiff's  counsel  subsequently  advised  defendant  that  the  lat- 
ter was  not  under  obligation  to  assign  the  invention  pursuant  to  the 
terms  of  the  one  contract  which  it  was  considered  might  cover  the 
situation ;  that  defendant  at  that  time  offered  to  give  to  plaintiff  a  lim- 
ited right  in  the  invention  if  a  patent  should  issue;  and  it  appears 
that  the  counsel  for  the  plaintiff  did,  as  late  as  June,  <  1915,  prepare 
a  letter  which  would  embody  such  proposition  of  the  defendant. 

This  latter  testimony  furnishes  good  foundation  for  questioning  the 
probability  of  the  existence  of  an  oral  agreement  for  an  absolute  as- 
signment made  in  February,  1915,  concurrently  with  continued  negotia- 
tions or  proposals  for  a  limited  right.  It  is  a  fair  question  to  ask 
the  plaintiff  to  account  for  its  disposition  to  negotiate  or  to  temporize 
in  the  matter  at  all.  The  testimony  of  the  plaintiff,  taken  in  connec- 
tion with  the  other  matters  referred  to,  most  strongly  suggests  that 
until  the  defendant,  some  four  months  after  his  discharge,  entered  into 


Digitized  by 


Google 


494  241  FEDBBAI/  REFOBTBR 

negotiations  with  the  plaintifFs  competitor,  there  had  never  been  an 
insistance  upon  an  oral  agreement  such  as  is  now  testified  to ;  ^d  that 
brings  an  infirmity  into  the  plaintiff's  case  which,  as  above  indicated, 
not  only  weakens  it,  but  strengthens  the  defendant's  denial.  No 
matter  what  the  defendant  may  have  done  in  September,  after  he  was 
discharged;  no  matter  how  strong  criticism  may  be  levied  at  him  and 
his  conduct  in  dealing  or  attempting  to  deal  at  that  time  with  plain- 
tiff's competitor,  the  plaintiff's  case  respecting  ti'ansactions  alleged  to 
have  taken  place  in  February  is  not  thereby  made  stronger.  The  fact, 
if  it  be  a  fact,  that  defendant  may  purpose  to  give  to  the  competitor 
the  invention  which  plaintiff  so  strongly  desires,  does  not  support  the 
claim  that  the  defendant  in  February,  1915,  had  agreed  to  give  it  to 
the  plaintiff.  That,  after  all,  is  the  only  question  to  be  determined,  and 
not  the  equity,  or  the  iniquity  of  the  defendant's  subsequent  conduct. 
The  latter  may  lend  support  to  a  claim  that  the  defendant,  as  a  matter 
of  morals,  should  not  be  permitted  to  assign  the  invention  to  the  plain- 
tiff's competitor;  but  it  does  not  follow  that  he  agreed  to  assign  it 
to  the  plaintiff.  A  most  careful  reading  of  the  testimony  does  not 
make  out  the  case  as  disclosing,  clearly,  an  agreement  whidi  in  jus- 
tice must  be  specifically  enforced. 
The  defendant  may  take  a  decree  dismissing  the  bill. 


WILSON  v.  J.  a.  WILSON  OOEP. 

(District  Court,  B.  D.  Virginia.    March  17,  1917.) 

Masteb  and  Sxbvant  «=982 — Intsntions  bt  EuplotA— Biqht  of  Bufloykr 
TO  Use. 

Complainant,  while  In  the  employ  of  a  manufacturing  corporation  as 
Its  chief  engineer,  charged  especially  with  the  duty  of  developing  its 
business  and  keeping  its  products  abreast  of  the  times,  designed  a  num- 
ber of  Improved  devices  In  connection  therewith,  which  were  patented 
In  his  name,  but  at  the  sole  expense  of  the  corporation,  which  used  the 
inventions  in  connection  wfth  Its  manufactures  for  several  years,  with- 
out payment  or  claim  for  royalties.  Held  that,  while  complolnant  held 
the  legal  and  benefldal  title  to  the  patents  as  against  others,  the  cor- 
poration was  entitled  to  a  right  In  and  an  indefeasible  license  to  use 
the  patented  Inventions  as  against  complainant  and  hU  assignees,  and 
that,  on  a  sale  of  the  stock  of  the  corporation,  a  new  corporation,  or- 
ganized by  the  purchasers,  which  took  over  all  its  property  and  business, 
succeeded  to  such  right  and  license. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  S  71.) 

In  Equity.  Suit  by  Lester  G.  Wilson  against  J.  G.  Wilson  Corpo- 
ration, with  cross-bill.  Decree  for  defendant  on  original  bill,  and  for 
complainant  on  the  cross-bill. 

The  facts  in  this  case  may  be  briefly  stated  as  follows : 

James  6.  Wilson  was  the  founder  of  the  business  of  manufacturing  rolling 
shutters,  rolling  doors,  etc.,  which  he  established  In  1870,  and  conducted  the 
same  at  Olean,  N.  T.,  under  the  name  of  the  James  G.  Wilson  Manufacturing 
Company,  an  unincorporated  concern.  As  the  business  Increased,  It  became 
necessary  to  enlarge  Its  operations,  and  In  the  year  1903  the  company  was 
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Incorporated;  James  6.  Wilson  becoming  president  and  owning  94  per  cent, 
of  the  capital  stodc.  In  that  year  the  factor;  was  moved  to  Norfolk,  Va., 
malntaiiUng  an  office  in  New  York  City. 

Lester  6.  Wilson,  the  complainant  in  tbU  suit,  an  adopted  son  of  James 
6.  Wilson,  who  liad  then  recently  graduated  from  Columbia  College  as  a 
mechanical  engineer,  was  placed  In  the  factory  to  learn  the  business,  and 
subsequently,  upon  the  ftictory  being  moved  to  Norfolk,  he  was  made  en- 
gineer in  charge  of  the  steel  department,  the  drafting  room,  and  mechanical 
work,  at  a  high  salary. 

During  the  employment  of  the  said  Lester  G.  Wilson  it  was  part  of  his 
duty  to  design  Improvements,  as  the  needs  of  customers  required,  or  as  were 
necessary,  looking  to  keeping  the  company  abi%ast  of  the  Mnies  in  the  con- 
duct of  its  business.  Such  improvements,  when  deemed  of  sufltdent  im- 
portance, were  patented  in  the  name  of  the  said  Lester  O.  WUson,  the 
company  paying  all  expenses  connected  with  the  making  of  models,  furnish- 
ing material,  etc.,  the  work  being  done  In  the  company's  factory,  and  the 
costs  and  expenses  Incident  to  procuring  the'  patents,  including  attorney's 
fees,  were  likewise  borne  and  paid  by  the  company. 

The  patents  secured  were  as  follows:  No.  917,983,  cable  release  for  flre- 
resisting  shutter,  patented  April  13,  1909.  No.  929,741,  wicket  door  for 
rolling  shutters,  patented  August  3,  1909.  No.  929,742,  mechanism  for  op- 
erating'rolling  metallic  shutters,  patented  August  8,  1909.  No.  939,650, 
electrical  controlling  system  for  rolling  or  sliding  shutters,  elevators,  etc., 
patented  November  9,  1909.  No.  945,660,  electrical  trolley  device,  patented 
January  4,  1910.  No.  972,426,  fire-resisting  shutter,  patented  October  11, 
1910. 

During  this  entire  period,  Percy  H.  Wilson  had  been  connected  with  the 
company,  as  factory  manager,  at  Olean,  N.  T.,  and  as  vice  president,  gen- 
eral manager,  and  director,  after  the  removal  to  Norfolk,  and  he  had  been 
continuously  In  the  employ  of  the  company  for  30-odd  years.  He  owned  160 
shares  of  the  capital  stock  of  the  company. 

On  the  29tb  day  of  April,  1914,  James  O.  Wilson,  desiring  to  retire  from 
the  business,  gave  an  option  on  bis  stock  holdings  in  the  company,  of  2,693 
shares,  to  Moss  &  Moss,  of  Norfolk  Va.,  brokers,  together  with  the  patents 
standing  in  the  name  of  the  said  James  O.  Wilson.  The  said  Percy  H. 
Wilson,  together  with  several  associates,  acquired  the  stock  of  the  said  James 
G.  Wilson  from  the  said  Moss  &  Moss,  under  the  option,  and  formed  a  new 
corporation,  under  the  name  of  the  "J.  G.  Wilson  Corporation,"  taking  over 
the  entire  assets  and  stock  of  the  said  James  G.  Wilson  Manufacturing  Com- 
pany, and  merged  the  old  company  into  and  continued  the  business  nnder  the 
new  corporation,  the  only  apparent  difference  being  that  James  G.  Wilson  re- 
tired from  the  company,  and  the  word  "Coloration"  was  substituted  for 
"Manufacturing  Company,"  as  used  by  the  old  concern.  The  stock  was  ac- 
quired In-the  fall  of  1914,  and  the  new  company  took  over  the  business  on  the 
1st  day  of  December,  1914. 

Under  the  new  company,  Lester  G.  Wilson,  the  complainant,  was  continued 
as  engineer,  at  a  large  salary,  and  remained  with  the  company  for  some  six 
months.  A  few  days  after  the  consummation  of  the  sale  aforesaid  the  com- 
plainant asserted  a  claim  against  the  new  corporation,  for  royalties  from  the 
1st  of  December,  1914,  on  the  patents  which  had  been  Issued  to  him  while 
employed  as  engineer  of  the  old  company  as  aforesaid,  and  claimed  the  ab- 
solute ownership  of  said  patents,  which  claims  were  denied  by  the  corpora- 
tion. 

The  8Ai<l  Lester  O.  Wilson,  although  connected  with  the  business  from 
1693  to  1916,  never  demanded  royalties  of  the  old  company  for  the  use  of 
the  Intents,  nor  claimed  to  be  the  owner  thereof,  nor  were  any  royalties  ever 
paid  to  him ;  the  company  claiming  to  be  the  equitable-  owner  of  the  rights 
nnder  the  patents,  if  not  the  owner  of  the  patents,  and  to  have  the  right  to 
nse  the  same,  without  return  of  any  kind.  A  short  time  after  giving  the  op- 
tion Upon  tlie  stock  as  aforesaid,  to  wit,  on  the  22d  day  of  May,  1914,  Jamea 
G.  Wilson,  while  still  president  of  the  old  company,  but  acting  individually, 
delivered  to  the  complainant  the  six  letters  patent  standing  In  tils  name -as 
aforesaid,  and  informed  him  that  the  same  belonged  to  him.    This  action  of 
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the  said  Tames  G.  Wilson  seems  to  bave  been  taken  wltboat  the  knowledge 
of  the  company,  or  by  Its  authority,  and  the  said  Percy  H.  Wilson,  vice 
president  and  general  manager  and  director,  had  no  knowledge  thereof. 

The  said  I.«ster  G.  Wilson  Is  now  permitting  his  present  employers,  com- 
petitors of  the  new  corporation,  to  use  the  rights  under  said  patents  In  the 
manufacture  of  folding  shutters  and  doors. 

Williams,  Tunstall  &  Thom,  of  Norfolk,  Va.,  for  complainant. 
D.  Lawrence  Groner,  of  Norfolk,  Va.,  for  defendant 

WADDILL,  "District  JuSge  (after  stating  the  facts  as  above).  The 
object  of  this  suit  is  to  determine  the  ownership  of  the  letters  patent 
aforesaid,  issued  by  the  United  States  to  the  complainant,  Lester  G. 
Wilson. 

Complainant  avers  that  the  defendant  corporation  is  engaged  in  using 
and  infringing  his  said  letters  patent,  and  prays  for  an  injunction, 
an  accounting,  and  profits  and  damages  arising  from  the  infringement. 

The  defendant  corporation  denies  infringement  on  its  part,  and 
insists  that,  in  the  circumstances  under  which  the  patents  were*  issued, 
it  has  at  least  a  shop  right  in  and  a  perpetual  license  to  use  the  patents, 
and  by  its  cross-bill  sets  up  a  claim  of  ownership  to  the  patents,  and 
avers  that,  while  the  several  patents  were  issued  in  the  name  of  the 
complainant,  they  were  one  and  all  procured  by  him  while  in  the 
employ  of  the  James  G.  Wilson  Manufacturing  Company,  a  corpo- 
ration engaged  in  the  manufacture  of  rolling  doors,  rolling  shutters, 
and  partitions  in  bronze,  steel,  and  wood,  and  of  which  this  corpora- 
tion is  the  successor,  the  complainant  securing  said  patents  while  he 
was  chief  engineer  of  said  company,  charged  especially  with  the  duty 
of  developing  its  business,  and  with  devising  and  procuring  such 
improvements  as  would  tend  to  develop  and  keep  the  defendant's 
products  up  to  a  high  standard  and  abreast  of  the  times;  that 
the  inventive  skill  exerdsed  and  the  mechanical  work  done  was 
while  complainant  was  in  the  employ  of  the  defendant,  and  as  a  part 
of  his  employment,  and  the  same  was  done  at  its  cost  and  expense 
in  every  respect,  from  the  furnishing  of  material  used,  to  the  em- 
plojrment  of  counsel  in  procuring  the  patents,  and  the  payment  of  the 
patent  office  fees. 

The  case  was  heard  on  bill  and  answer,  and  cross-bill  and  answer 
thereto,  and  upon  the  evidence  adduced,  most  of  which  was  taken 
orally  at  the  hearing,  and  the  conclusion  reached  by  the  court,  upon 
consideration  of  all  the  evidence,  and  the  facts  and  circumstances  sur- 
rounding the  same,  and  the  law  applicable  thereto,  is: 

First.  That  the  complainant  was  not  entitled. to  daim  any  of  said 
patents  as  against  his  employer,  the  James  G.  Wilson  Manufacturing 
Company,  by  reason  of  the  circumstances  under  which  they  were  pro- 
cured, and  that  said  company  was  entitled  to  a  right  in  and  indefeasible 
license  to  the  use  of  said  patents,  as  against  the  complainant  and  his 
assignees.  McClurg  v.  Kingsland,  1  How.  202,  11  L.  Ed.  102;  Sol- 
omons V.  United  States,  137  U.  S.  342,  11  Sup.  Ct  88,  34  L.  Ed. 
667;  GiU  v.  United  States,  160  U.  S.  426,  16  Sup.  Ct.  322,  40  L.  Ed. 
480;  Wilson  v.  American  Circular  Loom  Co.,  187  Fed.  840,  109  C. 
C.  A.  600;  Schmidt  v.  Central  Foundry  Co.  (D.  C.)  218  Fed.  466. 
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Second.  That  the  defendant  J.  G.  Wilson  Corporation,  which  ac- 
quired the  stock  of  the  James  G.  Wilson  Manufacturing  Company, 
and  became  the  lawful  successor  thereof,  changing  the  name  from  the 
James  G.  Wilson  Manufacturing  Company  to  the  J.  G.  Wilson  Cor- 
poration, likewise  is  entitled  to  a  right  in  and  irrevocable  license  to 
the  use  of  the  said  patents,  as  the  lawful  successor  of  the  said  James 
G.  Wilson  Manufacturing  Company,  as  against  the  said  complainant 
and  his  assigns.  The  suggestion  that  the  right  in  and  license  to  use 
said  letters  patent  is  a  personal  one,  existing  in  favor  of  the  James 
G.  Wilson  Manufacturing  Company,  and  does  not,  in  the  absence  of 
an  express  contract,  pass  to  the  defendant  company,  is  not  well  taken, 
and  cannot  be  maintained,  for  the  reason  that  the  defendant  company 
is  but  a  continuation  of  its  predecessor  company,  and  the  complain- 
ant in  good  faith  and  fair  dealing  is  as  completely  estopped  from  claim- 
ing the  right  here  set  up  against  one  as  the  other.  In  a  word,  these 
patents  were  procured  by  the  complainant  while  in  the  predecessor 
company's  employ,  with  a  view  to  the  successful  transaction  of  its 
business,  and  they  are  no  less  essential  to.the  successor  corporation's 
operation  of  its  business  than  they  were  to  the  original  company ;  and 
to  allow  the  original  company  to  sell  and  dispose  of  its  stock  and  as- 
sets, which  included  these  patent  rights  and  privileges,  and  which 
added  to  the  value  of  the  assets,  at  a  profit,  and  then  to  give  the  pat- 
ents, or  relinquish  their  privileges  in  them,  to  one  having  the  rela- 
tion to  the  business  that  the  complainant  had,  would  operate  as  a 
fraud  upon  the  successor  company.  Lane  &  Bodley>Co.  v.  Locke, 
ISO  U.  S.  193,  14  Sup.  Ct.  78,  37  L.  Ed.  1049;  Lightner  v.  Boston 
&  Albany  R.  R.,  1  Lowell,  338,  Fed.  Cas.  No.  8,343. 

Third.  That  the  complainant,  subject  to  the  rights  of  the  defendant, 
as  herein  set  forth,  is  the  owner  of  the  letters  patent.  Taking  into 
account  the  circumstances  imder  which  these  patents  were  issued,  as 
above  indicated,  there  is  much  force  in  the  position  of  the  defendant 
company,  under  the  doctrine  laid  down  in  Solomons  v.  United  States, 
137  U.  S.  342,  346,  11  Sup.  Ct.  88,  34  L.  Ed.  667,  supra,  and  Gill  v. 
United  States,  160  U.  S.  426,  435,  16  Sup.  Ct.  322,  40  L.  Ed.  480, 
supra,  that  the  James  G.  Wilson  Manufacturing  Co.,  in  whose  em- 
ployment complainant  was  at  the  time  the  patents  were  procured,  be- 
came the  owner  of  the  same,  and  that  the  complainant  was  merely  the 
legal  owner,  and  held  a  naked  trusteeship  in  such  patents,  with  no 
beneficial  interest  therein,  still  the  court,  upon  the  whole  evidence  and 
under  the  authorities,  inclines  to  the  view  that  he  is  the  beneficial 
owner  of  the  patents,  subject  to  the  free  and  unlimited  use  thereof 
by  the  defendant  corporation,  the  successor  to  the  James  G.  Wilson 
Manufacturing  Company,  without  royalty  or  charge  of  any  kind.  Hap- 
good  V.  Hewitt,  119  U.  S.  226,  7  Sup.  Ct.  193,  30  L.  Ed.  369;  Pressed 
Steel  Car  Co.  v.  Hanson,  137  Fed.  403,  71  C.  C.  A.  207,  2  L.  R.  A. 
(N.  S.)  1172,  1182,  and  note. 

A  decree  in  consonance  with  the  views  herein  expressed  will  be 
entered  on  presentation. 
241  r.— 32 
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DIAMOND  IRON  \fORKS  v.  FILER  &  STOWELL  OO. 
< 

(District  Court,  E.  D.  Wisconsin.    April  6,  1917.) 

No.  690. 

Patents  «=»328— Validitt  and  Infbinoemest— Mill  Rbfuse  CtrrTEB. 

The  Dlttbenner  patent.  No.  777,779,  for  n  nilll  refuse  cutter,  or  "mill- 
hog"  for  cutting  up  slabs,  edgings,  and  otlier  refuse  from  mills  and  furni- 
ture factories  into  fine  wood  for  burning,  covers  a  patentable  cmnblnation 
and  is  valid;  also,  held  Infringed  as  to  claims  3,  4,  and  6,  and  not  in- 
fringed as  to  claim  2. 

'    In  Equity.     Suit  by  the  Diamond  Iron  Works  against  the  Itler  & 
Stowell  Company.    On  final  hearing.    Decree  for  comidainant. 

Frank  A.  Whiteley,  of  Minneapolis,  Minn.,  for  plaintiff. 
Flanders,  Bottum,  Fawsett  &  Bottum,  of  Milwaukee,  Wis.,  for  de- 
fendant. 

•  SANBORN,  District  J«dge.  Infringement  suit  on  patent  for  a 
refuse  cutter,  grinder,  or  wood-chopping  machine,  known  as  a  "mill- 
hog,"  taken  out  by  Herman  G.  Dittbenner  December  20,  1904,  No. 
777,779.  The  machine  is  used  in  furniture  factories  and  mills  to  chop 
up  the  slabs,  edgings,  etc.,  into  fine  wood  for  the  engine,  as  well 
as  for  sale.  The  product  can  be  readily  burned  to  make  steam,  no  mat- 
ter how  green  the  wood  may  be.  The  machine  somewhat  resembles  a 
fanning  mill  for  grain,  and  consists  of  a  large  revolving  power  cylin- 
der carrying  knife  plates  which  carry  the  wood  against  a  cutting  bed 
or  throat  plate  and  anvil,  where  it  is  cut  into  small  pieces,  and  provided 
also  with  a  large  hopper  into  which  the  material  is  conveyed  by  a  chute. 
Plaintiff's  machine  has  two  end  sections  (one  provided  with  the  anvil), 
the  cylinder,  and  the  hopper,  centrally  located  above  the  cylirtder. 

The  important  points  in  which  it  is  claimed  there  was  invention  are 
the  centrally  located  hopper,  the  "anvil  knives,"  so  called,  and  the 
shearing  action  of  the  disk  knives  against  the  anvil  knives.  The  anvil 
knife  is  a  steel  blade  fastened  to  a  V-shaped  anvil  head  on  one  of 
the  movable  sections  of  the  machine.  This  construction  makes  it 
easy  to  remove  the  anvil  and  knives  for  frequent  sharpening  and  ad- 
justment to  take  up  wear.  Former  constructions  had  bed  plates.  The 
anvil  plates  were  supported  by  the  bed  of  the  machine,  not  by  the 
movable  section.  The  shearing  action  was  of  itself  old,  but  had  not 
been  used  in  this"  combination.  The  novelty  in  the  Dittbenner  patent 
was  in  putting  the  anvil  and  anvil  knives  in  the  movable  section,  and 
the  centrally  located  hopper  of  claim  2,  both  in  connection  with  the 
shearing,  action  described  in  the  specification,  impliedly  covered  by 
claim  2,  and  expressly  so  by  claims  3  and  4. 

It  is  true  that  original  claim  1  counted  upon  "an  adjustable  anvil 
block,  anvil  knives  applied  to  said  anvil  block,  and  a  cutter  head  car- 
rying a  plurality  of  knives,  co-operating  with  the  said  anvil  knives 
substantially  as  shown";  and  claim  2  counted  on  anvil  knifes 
movable  with  the  case  section.    So  it  is  insisted  that  by  canceling  these 
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two  claims  Dittbenner  gave  flp  his  whole  invention,  which'  is  substan- 
tially described,  by  reference  to  the  description,  in  canceled  claim  1. 
Plaintiff  replies  that  the  cancellation  was  made  only  to  meet  a  reference, 
being  the  Brown  patent.  No.  542,075,  and  that  the  patentee  is  only 
estopped  by  his  surrender  from  maintaining  that  his  substituted  claim 
covers  the  device  of  the  reference.  Drum  v.  Turner,  219  Fed.  191, 
135  C.  C.  A.  74.  It  is  also  plain  that  Dittbenner  did  not  intend  to 
give  up  his  right  to  the  elements  covered  by  original  claim  1,  because 
he  claimed  them  all  in  the  new  claims  2,  3,  and  4.  Gray  Telephone 
Pay  Station  v.  Baird  Mfg.  Co.,  174  Fed.  417,  98  C.  C.  A.  353,  in  this 
circuit.  There  the  inventor  seemingly  abandoned  his  basic  claim, 
but  continually  returned  to  it,  was  defeated,  and  had  to  appeal.  It 
was  held  that  his  cancellation  of  claims  did  not  surrender  the  inven- 
tion. 

The  patentee  improved  on  the  prior  art  by  a  central  hopper  instead 
of  a  side-feed,  and  adjustable  anvil  knives  instead  of  the  old  throat 
plate  or  the  old  bed  plate.  The  shearing  action,  by  itself,  had  been 
used  before ;  but  he  brought  these  elements  together  and  claimed  then 
all  in  claims  2  and  6  and  all  but  the  central  feed  in  claims  3  and  4. 
Claims  2  and  6  do  not  expressly  mention  the  shearing  function,  but 
substantially  do  so  by  claiming  the  cylinder  knives  co-operating  with 
the  anvil  knives. 

Defendant's  machine  is  the  same  as  plaintiff's,  except  that  the  hop- 
,  per  is  made  in  the  case  section  opposite  the'  anvil  section,  instead  of 
being  literally  between  them.  The  difference  is  one  of  form  merely, 
as  respects  claims  3,  4,  and  6.  As  to  claim  2  defendant  does  not  use 
that  element  of  this  claim  which  counts  on  a  movable  case  section,  to 
afford  a  line  of  vision  to  the  anvil  knives. 

Decree  for  infringement  of  claims  3,  4,  and  6,  with  injunction  and 
accounting. 


UNITED  STATES  v.  NINE  BARRELS  OF  BUTTER. 

(District  Court,  S.  D.  New  York.    April  9,  1917.) 

Food  «=>24 — Condemnation — Impurities — "Renovate" — "Ladlino." 

In  an  action  for  the  destruction  of  butter,  shipped  In  interstate  com- 
merce, which  contained  impurities,  and  a  portion  of  which  had  become 
randd,  the  claimant  will  be  allowed  to  "renovattf'  the  butter— that  Is, 
to  melt  it  to  a  fluid,  so  that  all  solid  matters  fall  to  the  bottom,  and  then 
strain  and  blow  it  into  a  spray,  in  which  condition  hot  water  is  allowed 
to  percolate  through  the  oil,  after  which  the  water  is  drawn  off  and  an 
emulsion  made  with  milk,  cooled  Into  crystals,  and  packed,  under  a  bond 
that,  after  renovating,  the  butter  will  be  submitted  to  inspection,  and 
destroyed  if  the  renovation  has  not  removed  the  impurities  and  the 
rancid  oils — but  will  not  be  permitted  to  cleanse  the  butter  by  the  pro- 
cess known  as  "ladling,"  which  consists  merely  in  picking  out  with  a 
trowel  such  parts  as  show  impurities  to  the  eye,  and  then  molding  it 
Into  pats  and  coloring  it  for  sale  to  bakers. 
[Ed.  Note. — For  other  cases,  see  Food,  Cent.  Dig.  J  17. 
For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Renovate.] 
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At  Law.  Action  by  the  United  States  for  the  condemnation  and 
destruction  of  nine  barrels  of  butter  claimed  by  the  New  York  Butter 
Packing  Company.  Order  entered  permitting  claimant  to  attempt  to 
renovate  the  butter  under  bond. 

This  Is  an  action  at  law  for  the  destruction  of  nine  barrelg  of  No.  2  grade 
packing  butter  shipped  from  Nashville,  Tenn.,  to  New  York,  and  consigned  to 
the  claimant.  New  York  Butter  Packing  Gompanr.  The  butter  was  packed 
In  nine  barrels,  stout  and  double-headed,  except  two,  which  were  covered  on 
one  end  with  burlap.  When  examined  in  New  York,  they  disclosed  the 
presence  In  substantial  quantity  of  dirt,  feathers,  paper,  aniline  dyes,  iwhldi 
ran  from  the  paper,  the  excrement  of  rats,  and  cheesy  particles,  as  well  as 
a  substantial  volume  of  the  butter  gone  rancid.  The  claimant  depends  for  Its 
defense  upon  two  theories:  First,  that  the  title  to  the  butter  had  passed  to  it 
at  Nashville,  Tenn.,  on  or  before  the  date  of  Its  delivery  to  the  carrier,  a  fact 
which  was  conceded ;  second,  that  the  butter  was  destined  for  retreatment,  by 
which  most  of  the  impurities  were  removed.  This  retreatment  Is  known  as 
'"ladling,"  and  consists  In  dividing  the  butter  Into  small  portions,  a  i)ound  or 
more  in  size,  and  in  manually  picking  out  with  a  trowel  such  parts  as  show 
dirty  to  the  eye  of  the  operator.  The  amount  so  removed  varies  generally 
from  2  to  6  per  cent.,  but  sometimes  rises  much  higher.  Hie  butter  thus 
cleansed  is  then  put  into  a  room  at  about  85°  F.,  which  makes  it  plastic  and 
capable  of  being  molded  into  pats  of  proper  slie  and  homogeneous  quality.  It 
is  then  colored  evenly  and  sold  only  to  bakers.  In  baking,  the  butter  passes 
through  a  temperature  of  from  350°  to  500°  F.,  under  which  most  of  the 
rancid  oils  are  volatilized  and  driven  off.  Under  the  evidence  as  given,  It 
must  be  assumed  that  the  butter  so  used  by  bakers  Is  not  deleterious  to  the 
public  health. 

Katz  &  Sommerich,  of  New  York  City,  for  claimant. 
H.  Snowden  Marshall  and  Joseph  A.  Burdeau,  both  of  New  York 
City,  for  the  United  States. 

LEARNED  HAND,  District  JTudge  (after  stating  the  facts  as 
above).  The  first  point  of  the  claimant  is  met  and  answered  by  the 
case  of  Hipolite  Egg  Co.  v.  United  States,  220  U.  S.  45,  31  Sup.  Ct. 
364,  55  L.  Ed.  364,  and  needs  no  other  discussion.  In  that  case  the 
eggs  had  been  shipped  by  Clark  &  Co.  to  themselves,  and  were  in  stor- 
age at  the  time  in  question.  That  case  was  stronger  for  the  claimant 
than  the  case  at  bar. 

The  second  point  is  in  fact  also  decided  by  the  same  case,  which 
was  almost  precisely  like  this  in  that  aspect.  Doubts  may  arise,  where 
goods  are  shipped  in  interstate  commerce,  which  may  or  may  not  be 
articles  of  food,  as  their  ultimate  destination  /nay  determine ;  but  this 
case  does  not  raise  them.  By  no  chance  can  this  butter  be  called  any- 
thing but  an  article  of  food ;  by  no  chance  can  I  avoid  the  conclusion 
that  it  was  filthy  and  decomposed  in  p^rt.  As  such  it  came  within  the 
terms  of  the  statute,  even  though  it  might  be  saved  and  reclaimed  by 
being  made  clean  and  palatable.  Questions  of  that  sort  arise  under 
section'  10,  and  under  that  alone.  Under  that  section  I  have  the  power 
to  destroy,  sell,  or  redeliver  to  the  owner  under  bond.  The  conditions 
of  redelivery,  therefore,  become  the  important  question  in  the  case.  I 
may  deliver  the  goods  to  the  owner,  upon  condition  that  they  "ladle" 
the  butter,  or  that  they  otherwise  treat  it  so  as  to  secure  the  health  of 
the  community,  in  either  case  subject  to  a  bond. 

As  to  "ladling,"  I  shall  not  allow  the  butter  to  be  so  treated.    Cer- 
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tainly  some  filth  must  remain,  and,  while  baking  may  remove  any  injury 
to  health,  the  question  is  somewhat  meagerly  presented,  and  the  claim- 
ant does  not  press  its  right  to  do  so.  There  is,  however,  another  and 
much  more  radical  method  of  cleansing  such  butter,  known  as  "reno- 
vating," which  is  as  follows :  The  butter  is  melted  to  a  fluid,  so  that  all 
solid  matters  fall  to  the  bottom.  It  is  then  strained  and  blown  into  a 
spray,  in  which  condition  hot  water  is  allowed  to  percolate  through  the 
butter  oil.  The  water  is  then  drawn  off,  and  an  emulsion  made  with 
milk  is  then  cooled  into  crystals,  salted,  and  packed  in  containers.  As 
such  it  is  sold  for  table  butter,  and  in  many  instances  is  unquestionably 
a  useful  article  of  food,  and  is  permitted  access  to  the  markets,  where 
it  is  not  unlawful, 

I  shall  allow  this  butter  to  be  "renovated"  by  the  process  mentioned, 
and  after  renovation  the  plaintiff  shall  have  opportunity  to  examine  it, 
and,  if  it  will  not  pass  it,  to  convince  me  that  it  is  still  filthy  or  decom- 
posed, and  should  be  destroyed.  Therefore  the  decree  will  be  that  the 
butter  be  destroyed,  unless  the  claimant  elects  within  five  days  to 
"renovate"  the  same,  upon  giving  suitable  security  as  hereinafter  de- 
scribed. If  it  does  so  decide,  the  butter  shall  be  delivered  to  said  claim- 
ant, and  after  renovation,  to  be  completed  within  a  suitable  time,  shall 
be  again  submitted  to  the  plaintiff  for  examination.  If  the  plaintiff  at 
that  time  is  not  satisfied  with  its  purity,  it  may  apply  to  this  court  for 
a  writ  of  destruction,  notwithstanding  delivery  to  tiie  claimant.  The 
claimant  shall  give  a  bond  in  the  sum  of  $2,000,  conditioned  that  it  will 
renovate  said  butter  within  a  time  to  be  fixed,  and  will  submit  the 
product  to  the  plaintiff  for  inspection,  and  further  conditioned  that  it 
will  satisfy  the  court  of  the  identity  of  the  renovated  butter  with  the 
subject  of  this  action,  and  will  hold  such  renovated  butter  subject  to 
any  writ  of  destruction  to  be  hereafter  issued. 

If  a  writ  of  error  is  taken,  the  claimant's  option  to  renovate  may  be 
exercised  notwithstanding  the  same,  but  the  bond  must  extend  to  the 
determination  of  the  appeal,  in  which  case  no  writ  of  destruction  will 
issue  until  that  time. 

The  claimant  will  bear  the  costs  under  section  10. 


BAIIiBY  et  aL  ▼.  BABCOCK  et  aL 

(District  Court,  W.  D.  Pennsylvania.    May  Term,  1915.) 

No.  24. 

1.  Bahks  ATiD  BjjfKina  ^ss2S3 — ^Nationai.  Banks — Liabilitt  of  Directobs. 

Under  National  Bank  Act  (Rev.  St.  i  6239  [Oomp.  St.  1916,  {  9831]), 
providing  that  U  tbe  directors  of  any  national  banking  association  shall 
knowingly  violate  or  knowingly  permit  any  of  Its  officers,  etc.,  to  violate 
any  of  the  provisions  of  that  title,  every  director  participating  therein 
shall  be  personally  liable,  the  test  of  civil  liability  Is  whether  the  directors 
"knowingly"  violate,  or  "knowingly"  permit  the  violation  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  {  349.] 
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2.  Banes  and  Banking  «=>25a— National  Banks — LiABttrrr  or  Dibictobs. 

Under  common-law  principles,  directors  of  a  national  bank  are  not  an- 
swerable for  mistakes  or  errors  of  judgment,  however  serious,  If  they  act 
in  good  faith  and  no  dishonesty  appears. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  !  349.] 

3.  Banks  and  Banking  <S=>253 — ^National  Banks — Liabiutt  of  IHbectobs. 

National  bank  directors  must  bring  to  the  discharge  of  their  duties 
reasonable  and  ordinary  care  and  diligence  In  conducting  the  affairs  of  the 
corporation,  and  are  answerable  for  the  results  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  |  349.] 

4.  Banks  and  Banking  9=>288 — National  Banks — ^Powebs. 

While  a  national  bank  has  no  power  to  carry  on  a  manufacturing,  mln-  - 
ing,  or  trading  business  or  to  engage  In  a  speculative  enterprise,  and  can- 
not do  so  Indirectly  by  the  taking  of  stock,  it  may,  in  some  cas^,  advance 
money  to  further  an  enterprise  for  the  sole  purpose  of  enabling  it  ulti- 
mately to  secure  a  debt  owing  to  it  in  some  form. 

[Ed.  Note. — For  other  cases,  see  Banlcs  and  Banking,  Gent.  Dig.  {  370.] 
6.  Banks  and  Banking  €=>253 — National  Banks — Liability  of  Dibeotobb. 

A.  bankrupt  partnership  was  Indebted  to  a  national  bank.  H.  and  S., 
one  of  the  partners,  were  interested  In  certain  timber  lands,  and  the 
bank  advanced  money  to  buy  the  timber  purchased,  and  bought  the  bonds 
of  a  lumber  company  to  which  the  timber  was  conveyed,  and  financed  the 
lumber  company.  The  lumber  company's  stock  was  divided  between  H.,  S., 
and  the  bank,  but  it  was  all  to  be  held  by  the  bank  until  advances  were  re- 
paid out  of  dividends ;  and  S.'s  shares  were  also  to  be  held  until  the  partner- 
ship debt  was  paid.  The  directors  entered  into  the  project  to  recoup  the 
bank  for  the  partnership  debt,  and  it  was  their  intention  to  turn  over  all 
of  the  stock  to  S.  after  the  bank  was  paid.  They  acted  In  good  faith. 
They  caused  a 'cruise  to  be  made  of  the  timber,  which  was  substantially 
correct,  and  did  not  pay  an  excessive  price  therefor  as  the  market  then 
stood,  but  because  of  expensive  operating  expenses,  much  of  the  timber 
proving  defective  and  depressed  business  conditions,  the  enterprise  caus- 
ed loss  to  the  bank.  Held,  that  if  the  transaction  was  ultra  vires,  it 
was  not  clearly  so,  and  the  directors  were  not  personally  liable. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  {  349.] 

6.  Banks  and  Banking  €=3253 — National  Banks — Liability  of  Dibectobs. 

While  the  directors  would  be  liable  for  any  loss  occasioned  through 
their  negligence,  the  question  of  negligence  was  to  be  determined  from  the 
facts  as  they  presented  themselves  at  the  time  the  transaction  was  en- 
tered into,  and  not  as  illumined  by  subsequent  events. 

[Ejd.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  {  349.] 

7.  Banks  and  Banking  <8=>253 — National  Banks — ^Liability  or  Dibectobs. 

The  directors  were  not  guilty  of  negligence,  but  merely  .of  an  error  of 
judgment  not  rendering  them  Liable,  especially  as  the  fact  that  they  sought 
to  make  no  personal  profit  raised  a  strong  presumption  that  they  used 
their  best  judgment  and  skill. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §  349.] 

8.  Banks  and  Banking  <S=253,  269-7National  Banks — Liability  of  Dibec- 

tobs. 

Though  the  corporate  bonds  were  secured  by  a  mortgage,  the  transac- 
tion did  not  amount  to  a  loan  within  B«v.  St.  g  5137  (Comp.  St  1916,  J 
9674)  forbidding  loans  on  real  estate  or  the  prohibition  against  loans  in 
excess  of  10  per  cent,  of  the  capital  and  surplus,  and,  if  It  was  a  loan  in 
violation  of  the  statute,  it  was  not  a  violation,  knowingly  .and  intention- 
ally rendering  the  directors  liable. 
[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  iS  349, 

370.] 

CsoFor  otber  caus  m««  ume  topic  A  KEY-NUUBBR  Id  all  K«r-Numbered  DigetU  A  lDdwa» 


Digitized  by 


Google 


BAILST  v.  BABCOCK  503 

9.  Bahxb  and  Bahkino  4=»253 — ^Nationai.  Banks— Liabilitt  or  Directobb. 
The  purchase  of  corporate  bonds  by  a  natlbnal  bank  for  90  per  cent  of 
their  face  value,  If  usurious,  did  not  Impose  personal  liability  upon  the 
directors  under  Bev.  St.  §  5239  (Ck>mp.  St.  1916,  %  9831),  where  no  dam- 
ages were  sustained  tberel^. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {  349.] 

Suit  by  Samuel  Bailey,  Jr.,  and  another,  Receivers  of  the  Federal 
National  Bank  of  Pittsburgh,  against  Frederick  R,  Babcock  and  others. 
Bill  dismissed. 

John  S.  Wendt,  of  Pittsburgh,  Pa.,  for  plaintifiFs. 

Patterson,  Crawford,  Miller  &  Arensberg,  of  Pittsburgh,  Pa.,  for 
defendant  Babcock. 

Stone  &  Stone,  of  Pittsburgh,  Pa.,  for  defendants  Landis  and  Price. 

S.  S.  Robertson,  of  Pittsburgh,  Pa.,  for  defendant  Mulert. 

Mehard,  Scully  &  Mehard,  of  Pittsburgh,  Pa.,  for  defendants  Coop- 
er and  Craig. 

W.  H.  Lemon,  of  Pittsburgh,  Pa.,  for  defendant  Eisenbeis. 

Andrew  G'  Smith,  of  Pittsburgh,  Pa.,  for  defendants  Yost  and  Todd. 

I^angfitt  &  Mcintosh,  of  Pittsburgh,  Pa.,  for  defendant  Roberts. 

THOMSON,  District  Judg:e.  This  is  a  bill  in  equity  by  which  the 
receivers  of  the  Federal  National  Bank  seek  to  hold  the  defendants 
who  were  directors  of  that  corporation,  liable  for  losses  incurred  by 
the  bank,  aggregating  in  amount  about  $200,000. 

Findings  ol  Fact. 

First.  The  Federal  National  Bank,  located  in  the  city  of  Pittsburgh, 
was  organized  in  1901,  with  a  capital  stock  of  $2,000,000,  and  contin- 
ued business  until  the  fall  of  1903,  when  it  was  closed  by  the  Comi>- 
troUer  of  the  Currency  and  a  receiver  appointed.  In  December  of  the 
same  year,  the  bank  was  reopened,  its  capital  stock  reduced  to  $1,000,- 
000,  with  apparent  surplus  of  about  the  same  amount.  The  bank  con- 
tinued in  business  until  December  17, 1913,  when,  owing  to  large  losses 
and  pursuant  to  a  resolution  of  the  board  of  directors,  which  was  aftr 
erwards  approved  by  the  stockholders,  it  was  placed  in  voluntary  liqui- 
dation, and  later,  in  August,  1914,  by  virtue  of  a  proceeding  and  de- 
cree in  equity,  the  plaintiffs  herein  were  duly  appointed  receivers  by 
this  court.    . 

Second.  All  the  defendants  named  herein  were  directors  of  the 
bank  during  the  years  1908  to  1913,  both  inclusive.  During  the  year 
1908,  W.  A.  Dinker,  John  Murphy  and  John  E.  Haines  were  also  di- 
rectors, as  was  Hugh  Young,  during  that  portion  of  the  period  prior 
to  his  death,  which  occurred  in  October  of  1912.  During  said  period 
Hugh  Young  was  president,  until  January  of  1910,  being  succeeded  by 
John  H.  Jones,  who  served  until  September  of  1913,  he  being  succeed- 
ed by  F.  R.  Babcock,  who  served  until  the  bank  went  into  liquidation. 
H.  M.  Landis  was  cashier  of  the  bank  during  the  whole  of  said  period. 

Tliird.  The  partnership  of  R.  M.  Smith  &  Co.,  composed  of  R.  M. 
and  J.  H.  P.  Smith,  wholesale  lumber  dealers  at  Parkersburg,  W.  Va., 
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being  indebted  to  the  bank  for  money  loaned  and  paper  discounted^ 
in  the  early  part  of  1908  became  bankrupt,  individually  and  as  part- 
ners, and  on  the  liquidation  of  the  estate  there  remained  due  to  the 
bank  about  $69,000,  which  amount  it  became  {^parent,  the  bank  would 
lose. 

Fourth.  One  F.  O.  Havener,  with  Mead  and  others,  were  the  own- 
ers of  a  certain  timber  tract  of  7,302  acres,  located  in  the  mountains  of 
Fayette  county,  W.  Va.,  and  had  organized  the  Sewell  Lumber  Compa- 
ny, a  corporation  of  West  Virginia,  with  a  view  of  turning  over  said 
tract  to  tiie  company.  R.  M.  Smith  and  Havener  had  gone  over  the 
property,  examined  the  timber  and  location  of  the  tract  with  reference 
to  its  accessibility  and  operation.  In  the  fall  of  1908  they  met  Wil- 
liam A.  Roberts,  a  director  of  the  Federal  National  Bank  at  Parkers- 
burg,  W.  Va.,  where  he  had  been  spending  considerable  time  in  looking 
after  the  interests  of  the  bank  in  connection  with  the  aforesaid  bank- 
rupt estate,  and  laid  the  timber  proposition  before  him  with  a  view  of 
getting  him  to  associate  himself  with  them  in  the  property,  and  aid  in 
financing  the  operations.  A  little  later  Smith  and  Havener  came  to 
Pittsburgh,  interviewed  Mr.  Roberts,  and  at  the  latter's  suggestion  they 
went  to  see  F.  R.  Babcock,  who  was  extensively  engaged  in  the  lumber 
business,  and  was  a  director  in  the  bank.  Smith  and  Havener  submit- 
ted to  Mr.  Babcock,  and  afterwards  to  the  bank,  an  estimate  or  pro- 
spectus showing  the  estimated  cost  of  the  timber  lands  and  the  con- 
struction of  the  necessary  plant  and  equipment,  which  showed  that  the 
timber  land  to  be  acquired  contained  60,000,000  to  70,000,000  of  feet 
of  timber  of  various  kinds,  and  that  on  the  estimated  basis  of  the  cost, 
including  the  cost  of  manufacture  and  sale,  the  profits  would  amount 
to  from  $250,000  to  $500,000  or  $600,000.  Shortly  prior  to  December 
23,  1908,  when  the  proposition  was  laid  before  the  board  of  directors 
of  the  bank,  they  appointed  a  committee  consisting  of  Babcock,  Price, 
and  Yost  to  consider  the  matter  and  make  report.  The  committee  con- 
ferred with  Stephen  Stone,  their  attorney,  received  from  him  a  writ- 
ten opinion  in  relation  to  the  matter,  and  made  a  favorable  report  to 
the  bank.  At  the  request  of  the  bank,  Mr.  Babcock  sent  a  competent 
man,  Mr.  Penrod,  to  examine  and  estimate  the  timber,  who  made  re- 
port that  there  were  about  69,000,000  of  feet  of  the  tract 

Fifth.  The  plan  devised  and  finally  agreed  upon  was  in  substance  as 
follows :  The  bank  was  to  advance  to  Havener  money  to,  buy  the  tim- 
ber, for  which  the  owners  were  to  receive  approximately  $1-60,000  in 
cash.  Havener  was  to  take  title  to  the  property  and  convey  the  same 
to  a  corporation.  To  provide  for  the  payment  of  the  purchase  money, 
including  the  payment  of  the  liens  on  the  property,  the  erection  of  the 
mill,  railroad  track,  houses,  and  so  forth,  it  was  arranged  that  the  lum- 
ber company  should  issue  bonds  to  the  amount  of  $250,000,  secured  by 
a  mortgage  or  trust  deed  on  the  property,  these  bonds  to  be  purchased 
by  the  bank  at  90  and  the  money  advanced  as  required,  the  said.  Haven- 
er agreeing  to  guarantee  the  payment  of  $50,000  of  said  bonds.  The 
stock  of  the  corporation  was  to  be  divided  into  three  parts,  one  to 
Havener,  one  to  Smith,  and  one  to  the  bank.  Except  as  to  .the  qualify- 
ing shares,  the  stock  was  to  be  issued  in  the  name  of  H.  M.  I^andis, 
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•cashier  of  the  bank,  to  be  by  him  impounded  or  held  in  trust  until  all 
the  moneys  advanced  by  the  bank  should  be  paid,  at  which  time  Haven- 
er was  to  receive  his  300  shares  outright  The  remaining  shares  were 
to  remain  in  the  possession  of  Landis  until  the  company  had  earned 
sufficient  money  through  the  medium  of  dividends  on  stodc,  to  pay  and 
discharge  the  debt  of  $69,000  which  Smith  owed  to  the  bank. 

Sixth.  This  general  arrangement  was  carried  into  effect.  Ori  De- 
cember 30,  19C&,  Havener  gave  to  the  bank  a  demand  note,  receiving 
from  the  bank  the  money  with  which  he  bought  the  Smiley  interest  in 
the  tract.  About  January  28,  1909,  he  purchased  the  remaining  inter- 
ests, the  first  payment,  amounting  to  $60,000,*  being  advanced  by  the 
bank,  Havener  giving  his  note  therefor.  The  vendors  of  the  tmiber 
being  the  owners  of  the  charter  of  a  West  Virginia  corporation  with 
a  nominal  capitalization,  known  as  the  Sewell  Lumber  Company,  the 
rights  of  the  incorporators  of.  that  company  were  transferred  to  certain 
clerks  in  the  office  of  Mr.  Stone,  the  attorney,  and  the  stock  of  that 
company  was  increased  to  900  shares  of  the  par  value  of  $100.  Haven-, 
er  conveyed  the  timber  lands  to  the  corporation,  which  paid  up  its  capi- 
tal stock,  the  company  assuming  the  unpaid  purchase  money  on  the 
limber,  represented  by  lien  notes  maturing  one-half  in  January,  1910, 
and  one-half  in  January,  1911.  The  corporation  then  issued  bonds 
dated  March  1,  1909,  maturing  in  ten  years,  secured  by  a  mortgage  on 
the  timber  lands,  to  the  Colonial  Trust  Company  of  Pittsburgh  as  trus- 
tee for  the  holders  of  the  bonds.  The  former  directors  selected  by  Mr. 
Stone  resigning,  F.  O.  Havener,  Stephen  Stone,  H.  M.  Landis,  G.  W. 
Eisenbeis,  and  F.  R.  Babcock  were  elected  directors  in  their  place.  The 
board  of  directors  of  the  bank  having  passed  a  formal  resolution  to 
purchase  the  bonds,  $100,000  of  bonds  were  executed  and  delivered  to 
the  bank,  the  bank  passing  a  credit  to  the  Sewell  Lumber  Company  for 
$100,000,  and  the  latter  giving  its  check  on  the  bank  for  $10,000,  which 
was  treated  as  profits,  the  Iwnds  being  carried  on  tiie  books  at  par. 
Certificates  of  stock  were  then  issued,  to  P.  O.  Havener  300  shares,  H. 
M.  Landis  597  shares,  and  1  share  each  to  Babcock,  Eisenbeis,  and 
Stone.  These  certificates  were  indorsed  in  blank  and  turned  over  to 
the  bank  under  the  arrangement  heretofore  referred  to. 

Seventh.  In  February,  1909,  the  Sewell  Lumber  Company  entered 
into  a  contract  with  E.  V.  Babcock  &  Co.,  in  which  the  latter  agreed  to 
sell  all  the  manufactured  product  for  the  consideration  of  5  per  cent, 
of  the  selling  price,  all  accounts  of  purchasers  being  guaranteed  by 
the  selling  agent.  This  contract  was  reasonable  in  terms  and  advan- 
tageous to  the  lumber  company. 

Eighth.  By  letter  of  January  28,  1911,  the  bank  agreed  with  Smith 
that  when  all  the  unsecured  indebtedness  of  the  lumber  company  to 
the  bank  had  been  fully  paid  and  the  first  mortgage  bonds  rweemed 
and  canceled,  and  all  notes  upon  which  Smith  then  was  or  might 
thereafter  become  maker  or  indorser  were  paid,  to  deliver  to  him  400 
shares  of  the  stock  of  the  lumber  company,  the  agreement  being  con- 
tingent upon  Smith's  remaining  with  the  lumber  company  as  general 
manager  of  its  operations  until  such  indebtedness  was  paid  in  full. 

Ninth.    While  the  written  documents  show  that  the  bank  had  such 
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ownership  of  the  one-third,  afterwards  two-ninths  of  the  stock  of  the 
lumber  company  as  would  have  enabled  it  to  hold  the  same  after  all 
the  indebtedness  of  Smith  was  paid,  the  evidence  satisfies  me,  and  I 
so  find,  that  the  purpose  of  the  directors  in  enterii^  into  the  project 
was  "to  recoup  the  bank  for  the  debt  of  Smith.  That  holding  the  stock 
in  this  way  was  intended  as  an  incentive  to  Smith  to  put  forth  his  best 
exertions  as  manager  of  the  lumber  company,  and  that,  while  there  was 
no  formal  agreement  of  the  bank  to  turn  it  over  to  him,  it  was  never- 
theless- their  intention  to  turn  over  its  entire  stock  holdings  to  Smith 
after  he  had  paid  the  bank  in  full.  In  other  words,  the  stock  was 
really  taken  and  held  ifl  the  manner  stated,  as  security  for  the  money 
owing  to  the  bank  and  that  advanced  by  it  in  the  timber  transaction. 

Tenth.  Under  conditions  as  they  existed,  operations  were  much 
more  expensive  than  had  been  anticipated,  and  in  addition  to  the  $225,- 
000  raised  by  the  sale  of  its  bonds,  the  lumber  company  borrowed  from 
the  bank  from  time  to  time  additional  sums  to  the  amount  of  $135,000 
on  notes  of  the  Sewell  Lumber  Company  indorsed  by  Havener.  In 
1911  an  adjoining  tract  of  about  4,000  acres,  known  as  the  Ephraim 
Creek  property,  was  offered  for  sale,  and  after  the  timber  had  been 
cruised  and  estimated  at  26,000,000  feet,  the  property  was  purchased  in 
August  of  1911,  and  conveyed  to  the  Sewell  Lumber  Company  for  the 
pride  of  $100,000.  Of  this  $25,000  was  paid  in  cash,  and  the  balance 
by  the  assumption  of  three  notes  of  $25,000  each,  which  were  secured 
by  a  vendor's  lien  maturing  in  one,  two,  and  three  years  thereafter. 
When  this  purchase  was  in  contemplation,  Mr.  Havener,  having  suf- 
fered severe  losses,  was  unable  when  called  on  to  provide  for  the  pay- 
ment of  his  one-third  of  the  purchase  money.  As  a  result,  it  was  ar- 
ranged that  he  should  transfer  his  stock,  subject  to  the  lien  rights -of 
the  bank  therein,  to  H.  M.  Smith,  and  be  released  from  his  guaranty  on 
the  $50,000  of  bonds  and  also  on  his  liability  as  indorser  of  the  notes 
of  the  Sewell  Lumber  Ownpany.  In  this  way,  the  bank  would  hold 
Havener's  stock,  then  in  the  hands  of  Smith,  in  the  same  manner  as 
Smith's  remaining  stock  was  held. 

Eleventh.  With  a  view  of  lowerhig  the  cost  of  production  and 
greatly  increasing  the  output,  in  the  year  1913  expenditures  were  made 
by  the  company  consisting  of  a  new  band  mill  and  machinery,  the  ex- 
tension of  the  railroad  and  certain  buildings  and  equipment,  aggregat- 
ing in  amount  about  $60,000.  The  Sewell  Lumber  Company  being 
unable  to  pay  its  debts,  on  September  1,  1914,  after  the  closing  of 
the  Federal  National  Bank,  on  bill  of  complaint  filed  for  that  purpose, 
a  receiver  was  appointed  by  the  circuit  court  of  Fayette  county,  W. 
.  Va.,  who  sold  the  property  o^  the  company  to  the  Babcock  Coal  & 
Coke  Company  for  $230,000.  After  distribution  of  the  proceeds  of 
the  sale  of  the  property  and  all  the  assets  of  the  Sewell  Lumber  Com- 
pany, there  remains  due  to  the  Federal  National  Bank  an  amount,  with 
interest,  of  approximately  $200,000. 

Twelfth.  The  failure  of  the  enterprise  is  doubtless  attributable  to 
a  combination  of  causes.  It  does  not  appear  that  it  failed  because  of 
an  overestimate  of  the  amount  of  timber  on  the  land,  or,  under  normal 
conditions,  that  the  price  at  which  it  was  purchased  was  excessive. 
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Operations  were  much  more  expensive  than  at  first  contemplated,  and 
much  of  the  timber  proved  somewhat  defective.  The  project  was 
launched  at  an  unfavorable  time.  Business  was  prostrate  as  a  result 
of  the  panic  of  1907,  and  it  had  not  revived  in  1908.  While  the  de- 
pressed conditions  fiu-nished  a  favorable  market  to  buy,  it  could  scarce- 
ly have  been  anticipated  that  prices  would  continue  low  and  the  market 
dull  during  the  greater  portion  of  the  period  of  their  expected  opera- 
tions, which  unfortunately  proved  to  be  the  fact. 

Thirteenth.  The  directors,  before  entering  into  the  transaction,  laid 
the  matter  before  their  counsel  and  took  his  advice  thereon,  and  there- 
after during  the  progress  of  the  matter  the  legal  phases  of  the  case 
were  in  the  hands  of  and  directed  by  their  counsel. 

Conclusions  of  Law. 

First.    Under  all  the  facts  of  the  case,  the  defendant?  are  not  liable' 
for  the  loss  sustained  by  the  Federal  National  Bank,  as  charged  in  the 
bill  of  complaint. 

Second.  The  bill  should  be  dismissed,  with  costs. 

Discussion, 

The  court  in  this  case  is  called  to  pass  upon  the  question  of  the 
legal  liability  of  the  directors  under  the  facts  as  disclosed  by  the  evi- 
dence. With  the  propriety  or  impropriety,  the  wisdom  or  folly  of  this 
act  or  that,  as  viewed  in  the  light  of  subsequent  events,  we  have  no  con- 
cern whatever,  save  only  as  such  acts  may  bear  on  the  ultimate  ques- 
tion of  defendants'  liability  in  this  action. 

It  must  always  be  at  matter  of  deep  concern  to  a  court  of  equity 
to  know  with  what  motive  and  purpose  they  against  whom  its  decree  is 
sought  acted  in  the  premises.  Were  their  actions  inspired  by  an  hon- 
est purpose,  did  they  act  in  good  faith,  or  was  the  transaction  tainted 
with  corruption  and  fraud  ?  This  inquiry,  while  not  necessarily  conclu- 
sive on  the  question  of  liability,  is  always  vital  and  fundamental.  The 
court  is  thoroughly  satisfied  under  the  evidence  that  the  defendants 
acted  from  the  inception  to  the  end  of  the  transaction  in  entire  good 
faith,  that  they  sought  thereby  to  gain  no  personal  advantage  or  profit, 
save  that  in  which  all  the  stockholders  of  the  bank  would  share,  and 
that  their  sole  purpose  was  to  recoup  the  bank  for  the  large  loss  which 
it  had  sustained.  It  is  true  that  F.  R.  Babcock  was  a  member  of  the 
firm  of  E.  V.  Babcock  &  Co.,  which  acted  as  the  selling  agent  of  the 
lumber,  and  was  interested  in  the  Babcock  Coal  &  Coke  Company, 
which  ultimately  became  the  purchaser  of  the  Sewell  Lumber  Com- 
pany property  at  the  receivers'  sale.  But  the  evidence  shows  con- 
clusively that  the  contract  of  the  selling  agency  was  a  fair  one  in  all 
respects,  reasonable  in  its  terms,  and  advantageous  in  its  operation  to 
the  lumber  company.  The  evidence  also  shows  that  the  price  obtained 
for  the  property  at  receivers'  sale  was  the  highest  and  best  that  could 
be  obtained.  I  find  nothing  in  the  evidence  which  would  justify  the 
conclusion  that  Mr.  Babcock  acted  otherwise  than  with  honesty  and 
good  faith  in  common  with  the  other  members  of  the  board.  Consid- 
ered, therefore,  from  this  viewpoint  of  good  faith  and  honesty  of  pur- 
pose on  the  part  of  the  directors,  we  must  determine  what  legal  prin- 
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ciples  are  applicable  to  tiie  facts,  most  of  which  are  not  seriously  in 
dispute. 

The  illegal  acts  chai^^ed  against  the  defendants  fall  into  two  classes : 
First,  those  which  are  claimed  to  be  violations  of  the  National  Bank 
Acts;  and,  second,  those  which  are  alleged  to  constitute  a  breach 
of  duty  by  the  directors  as  agents  of  the  bank,  under  the  common  law. 

[1  ]  It  is  entirely  clear  under  the  authorities  that  a  different  measure 
of  liability  must  be  applied  in  the  two  cases.  In  the  former  the  duty 
imposed  is  that  enjoined  by  the  statute;  and,  where  a  statute  creates 
a  duty  and  prescribes  a  penalty  for  nonperformance,  the  rule  provided 
in  the  statute  is  the  exclusive  test  of  liability.  Turning  to  section  5239 
of  the  Bank  Act,  which  undertakes  to  fix  the  penalty  for  any  violatiofi 
of  the  statute,  we  find  that  it  provides  as  follows: 

"Section  6239.  If  the  directors  of  any  national  banking  association  shall 
knowingly  Tiolate,  or  knowingly  permit  any  of  the  officeni,  agents,  or  servants 
■  of  the  association  to  violate  any  'Of  the  provisions  of  this  title,  all  the  rights, 
privileges,  and  franchises  of  the  association  shall  be  thereby  forfeited.  •  *  • 
And  In  cases  of  such  violation,  every,  director  who  participated  In  or  assented 
to  the  same  shall  be  held  liable  In  bis  personal  and  Individual  capacity  far 
all  damages  which  the  association.  Its  shareholders,  or  any  other  person,  shall 
have  sustained  In  consequence  of  such  violation."    Comp.  St.  1916,  {  9831. 

In  Yates  v.  Jones  National  Bank,  206  U.  S.  179,  27  Sup.  Ct.  638,  51 
L.  Ed.  1002,  this  phase  of  the  question  is  Very  carefully  considered 
by  the  Supreme  Court.  In  that  case  the  Supreme  Court  of  Nebraska, 
affirming  the  decision  of  a  state  court,  had  held  the  directors  of  a  na- 
tional bank  liable  for  making  false  statements  to"  the  Comptroller  of  the 
Currency.  It  had  held  that  the  means  of  information  were  accessible 
to  them,  and  whether  the  attesting  directors  possessed  knowle<^e  of 
the  falsity  of  the  report  was  wholly  immaterial.  The  judgment  of  the 
court  below  was  reversed,  on  the  sole  ground  that  it  did  not  appear 
that  the  violation  in  question  was  intentional.  After,  citing  section 
5239  and  the  various  sections  of  the  bank  act  enjoining  the  doing  or  not 
doing  of  certain  acts  by  the  association  or  its  officers,  the  court  said : 

"Con.siderlng  the  text  of  the  National  Bank  Act,  as  now  embodied  In  the 
Revised  Statutes,  Including  section  5239,  wo  think  the  latter  section  affords 
the  exclusive  rule  by  which  to  measure  the  right  to  recover  damages  frran 
directors  based  upon  a  loss  alleged  to  have  resulted  solely  from  the  violation 
by  such  directors  of  a  duty  expressly  Imposed  upon  them  by  a  provision  of  the 
act  By  the  first  sentence  of  the  section  mentioned  a  forfeiture  of  the  charter 
is  entailed  'If  the  directors  of  any  national  banking  association  shall  knowing- 
ly violate,  or  knowingly  permit  any  of  the  officers,  agents,  or  servants  of  the 
association  to  violate  any  of  the  provisions  of  this  title.'  And  the  last  sen- 
tence  ordains  the  rule  by  which  civil  liability  Is  to  be  determined,  by  providing 
that  'every  director  who  participated  in  or  assented  to  the  same  shall  be  held 
liable  In  his  personal  and  Individual  capacity  for  all  damages  which  the  as- 
sociation, Its  shareholders,  or  any  other  person,  shall  have  sustained  in  con- 
sequence of  such  violation.'  As  the  section  thus  comprehends  all  the  i  express 
commands  to  do  or  not  to  do,  as  to  directors,  contained  in  the  N9.tlonal  Bank 
Act,  and  besides  spedfles  the  nature  of  the  conduct  of  directors  from  which 
their  civil  liability  for  violation  of  such  commands  may  arise,  It  results  that 
liability  cannot  be  entailed  upon  them  by  exacting  a  dlfTerent  and  higher 
standard  of  conduct  as  regards  such  commands  than  that  established  by  th» 
statute  without  depriving  directors  of  an  Immunity  conferred  upon  them. 
That  the  words  'shall  knowingly  violate,  or  knowingly  permit,'  etc.,  found  in 
the  first  sentence  of  section  5239,  Bevised  Statutes,  were  intended  to  expres» 
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the  Tale  of  conduct  wUdi  tbe  statute  established  as  a  prerequisite  to  the  Ua-t 
blllty  of  directors  far  a  violation  of  the  express  provisions  of  the  title  re- 
lating to  national  banks  Is  additionally  shown  by  the  oath  which  a  director 
Is  required  to  take,  wherein,  as  already  stated,  he  swears  'that  he  will,  so  far 
as  the  duty  devolTea  on  him,  diligently  and  honestly  administer  the  affairs  of 
such  association,  and  will  not  knowingly  violate,  or  willingly  permit  to  be 
violated,  any  of  the  provisions  of  this  title.'  Mark  the  contrast  between  the 
general  conmion-law  duty  to  'diligently  and  hooesHy  administer  the  affairs  of 
the  association'  aad  the  distinct  emphasis  embodied  in  the  promise  not  to 
■knowingly  violate,  or  wllUngly  permit  to  be  violated,  any  of  the '  provisions 
of  this  title.'  In  other  words,  as  the  statute  does  not  relieve  the  directors 
from  the  common-law  duty  to  be  honest  and  diligent,  the  oath  exacted  responds 
to  such  requirements.  But  as,  on  the  othec  hand,  the  statute  Imposes  certain 
express  duties  and  makes  a  knowing  violation  of  sugh  commands  the  test  of 
dvll  liability,  the  oath  in  this  regard  also  conforms  to  the  requirements  of 
the  statute  by  the  promise  not  to  'knowingly  violate,  or  willingly  permit  to  be 
Yiolated,  any  of  the  provisions  of  this  title.' " 

The  court  holds  that  the  court  below  imposed  a  higher  standard  of 
conduct  than  that  required  by  the  statute,  and  that  where  liability  arises 
from  the  violation  of  a  statute  knowingly  something  more  than  negli- 
gence is  required ;  that  the  violation  must  "in  effect"  be  intentional.     ' 

I  have  quoted  this  decision  at  much  length  because  of  its  clear  exposi- 
tion of  the  statute.  It  may  be  said  there  is  some  modification  of  the 
rule  above  laid  down,  in  the  case  of  Thomas  v.  Taylor,  224  U.  S.  73,  32 
Sup.  Ct.  403,  56  L.  Ed.  673.  Between  these  decisions  there  is  no  con- 
flict as  I  read  them.  The  opinion  in  each  case  must  be  read  in  the  light 
of  its  own  facts.  In  that  case  the  Comptroller  of  the  Currency  had 
given  notice  to  the  directors  of  a  national  bank  to  collect  or  charge  off 
certain  assets  as  doubtful.  In  disregard  of  this  notice,  a  statement  was 
made  representing  the  assets  to  be  good,  and  it  was  held  that  the  di- 
rectors had  disregarded  the  direction  of  the  officers  appointed  by  the 
law  to  examine  the  affairs  of  the  bank,  whose  directions  must  be  ob- 
served, and  that  a  violation  is  in  effect  intentional,  when  one  deliber- 
ately refuses  to  examine  that  which  it  is  his  duty  to  examine.  This 
case  was  again  before  the  Supreme  Court  (240  U.  S.  541,  36  Sup.  Ct. 
429,  60  L.  Ed.  788),  and  the  court  affirmed  again  that  the  test  of 
liability  was  not  negligence,  but  the  fact  that  the  act  was  violated 
knowingly;  and,  referring  to  the  action  of  the  directors  in  TTiomas 
v.  Taylor,  the  court  said: 

"Their  reckless  report  and  disregard  of  the  official  direction  was  found  to 
have  the  quality  of  an  intentional  breach  of  the  defined  duty." 

It  is  clear,"  therefore,  that  the  words  of  the  statute  "knowingly  vio- 
late, or  kno:vvingly  permit  to  be  violated,"  still  stand  as  the  test  of  civil 
liability.  "Riese  words  are  not  obscure  or  of  doubtful  meaning,  and 
must  be  given  effect  in  applying  the  statute. 

[J,  3]  What  is  the  measure  of  liability  where  there  is  an  alleged 
breach  of  duty  by  directors,  under  the  principles  of  the  common  law  ? 
If  this  liability  is  measured  by  the  oath  under  the  sanction  of  which 
they  act,  they  must  "diligently  and  honestly  administer  ^the  affairs  of 
the  association." 

Under  the  authorities,  it  seems  entirely  clear  that  if  no  dishonesty 
appears,  if  the  directors  act  in  good  faith,  they  are  not  answerable 
for  a  mistake  or  error  of  judgment,  however  serious.    But  for  the 
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•  results  of  negligence  they  are  answerable.  They  must  bring  to  the 
discharge  of  their  duties  reasonable  and  ordinary  care  and  diligence 
in  conducting  the  affairs  of  the  corporation. 

These  propositions  are  fully  sustained  by  the  authorities,  both 
state  and  federal.  A  leading  case  in  Pennsylvania  is  Spering's  Appeal, 
71  Pa.  11,  10  Am.  Rep.  6M.  In  this  case,  referring  to  directors  the 
court  said: 

"They  can  only  be  regarded  as  mandatories,  persons  who  have  gratuitonsly 
undertaken  to  perform  certain  duties,  and  who  are  therefore  bound  to  apply 
ordinary  skill  and  diligence,  but  no  more.-  Indeed,  as  the  directors  are  them- 
selves stockholders,  interested  as  well  as  all  others  that  the  affairs  and  busi- 
ness of  the  corporation,  should  be  suecessfnl,  when  we  ascertain  and  deter- 
mine that  they  have  not  sought  tx)  make  any  profit  not  common  to  all  the  stock- 
holders, we  raise  a  strong  presumption  that  they  have  brought  to  the  admin- 
istration their  best  judgment  and  skill.  •  •  •  Upon  a  close  examination 
of  all  the  reported  cases,  although  there  are  many  dicta  not  easily  reconcilable, 
yet  I  have  found  no  Judgment  or  decree  which  has  held  directors  to  account, 
except  when  they  have  themselves  been  p^sonally  guilty  of  some  fraud  on  the 
corporation,  or  have  known  and  connived  at  some  fraud  in  others,  or  where 
such  fraud  might  have  been  prevented  had  they  given  ordinary  attentloa  to 
their  duties." 

This  case  was  followed  by  the  well-considered  case  of  Watts'  Ap- 
peal, 78  Pa.  370,  in  which  the  principles  of  Spering's  Appeal  are  ap- 
proved, the  court  saying: 

"From  this  case  we  learn  that  directors  are  mandatories  only,  and,  as  such, 
held  to  but  ordinary  skill  and  diligence,  and  are  not  resixinsible  to  their  fel- 
low corporators  for  the  want  of  judgment  and  knowledge.  They  are  person- 
ally liable  only  where  they  are  guilty  of  fraudulent  conduct  or  of  acts  clearly 
ultra  vires." 

This  principle  is  supported  in  the  case  of  Hodges  v.  New  England 
Screw  Company,  1  R.  I.  312,  53  Am.  Dec.  624,  the  latter  case  citing 
Penn  Coal  Mining  Co.,  10  Ch.  t)iv.  450. 

The  case  of  Swentzel  v.  Penn  Bank,  147  Pa.  140,  23  Atl.  405,  415,  15 
L.  R.  A.  305,  30  Am.  St.  Rep.  718,  follows  the  same  course  of  reason- 
ing and  reaches  the  same  conclusion.  It  holds  that  bank  directors,  be- 
ing gratuitous  mandatories,  are  only  liable  for  fraud  or  for  such  gross 
negligence  as  amounts  to  fraud.  If  they  use  the  ordinary  care  which 
bank  directors  usually  exercise,  they  will  not  be  liable  for  misappro- 
priations by  the  officers  of  the  bank,  and  in  determining  what  is  or- 
dinary care,  regard  must  be  had  to  the  usages  of  the  particular  business. 

In  Loan  Society  of  Philadelphia  v.  Eavenson,  248  Pa..  407,  94  Atl. 
121,  where  the  directors  were  held  liable,  the  court  said: 

"This  result  was  obtained  by  hoUUng  the  defendants  responsible  for  gross 
negligence  in  the  performance  of  their  duties  as  directors,  which  certainly  is 
no  higher  degree  of  care  than  reason  or  precedent  Imposes.  The  rule  generally 
applied  Is  reasonable  and  ordinary  care,  skill  and  diligence  in  conducting 
the  business  of  the  corporation.  The  learned  chancellor  did  not  transgress  this 
standard,  and  did  not  adjudge  the  defendants  at  fault  merely  because  of  an 
error  of  judgment.  This  is  the  standard  adopted  hi  this  state,  and  the  fail- 
ure to  observe  it  imposes  liability  on  a  defaulting  director.  The  question  Is 
discussed  in  Spering's  Appeal,  71  Pa.  11  [10  Am.  Kep.  684],  which  Is  a  leading 
case  on  the  subject" 

The  decisions  in  Pennsylvania  appear  to  be  in  harmony  with  those  of 
the  Supreme  Court  of  the  United  States.    A  leading  case  is  Briggs  v. 
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Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  924/35  L.  Ed.  662.  Spering's 
Appeal  and  other  leading  cases  are  cited  in  the  opinion,  and  the  court 
held,  in  substance,  that  directors  of  a  national  bank  must  exercise  or- 
dinary care  and  prudence  in  the  administration  of  the  affairs  of  the 
bank.  They  are  entitled,  under  the  law,  to  commit  theTjanking  business 
as  defined,  to  their  duly  authorized  officers,  but  this  does  not  absolve 
them  from  the  duty  of  reasonable  supervision,  and  that  they  cannot 
shield  themselves  ffom  liability  because  of  want  of  knowledge  of 
wrongdoing,  if  that  ignorance  is  the  result  of  gross  inattention.  The 
court  quotes  from  the  opinion  of  Justice  Field  in  Preston  v.  Prather, 
137  U.  S.  604, 11  Sup.  Ct.  162,  34  L.  Ed.  788: 

"No  one  taking  up<m  himself  a  duty  for  anotber  without  consideration  Is 
bound,  either  In  law  or  morals,  to  do  more  than  a  man  of  that  character  would 
do  generally  for  himself  under  like  conditions." 

It  remains  to  apply  the  measure  of  liability  which  the  law  has  es- 
tablished to  the  facts  of  the  case  as  found. 

The  substance  of  plaintiffs'  charges  against  the  defendants  as  I  un- 
derstand them,  are: 

First.  That  the  defendants  invested  funds  of  the  bank  in  the  or- 
ganization and  operation  of  the  Sewell  Lumber  Company,  which  trans- 
action was  ultra  vires  of  the  bank. 

Second.  That  the  directors  were  guilty  of  negligence  in  advancing 
the  moneys  to  the  lumber  company,  whether  the  same  be  regarded  as  an- 
investment  or  a  loan. 

Third.  If  the  advancement  be  regarded  as  a  loan,  it  was  in  excess 
of  the  limit)  of  10  per  cent,  of  the  capital  and  surplus,  and  therefore 
illegal. 

Fourth.  If  a  loan,  the  directors  violated  section  5137  of  the  Revised 
Statutes  (Comp.  St.  1916,  §  9674),  forbidding  national  banks  to  make 
loans  on  real  estate. 

It  is  apparent  that  if  the  bank  were  making  an  investment  of  its 
funds,  it  could  not,  by  the  same  act,  be  loaning  its  money  in  any  ca- 
pacity. If  an  investment,  the  amount  and  manner  of  the  advancement, 
and  the  form  of  security,  would  be  merely  incidents  or  details,  and, 
however  carried  on  the  books,  could  not  be  treated  as  a  loan  to  a 
third  party  imder  the  provisions  of  the  banking  act. 

[4,6]  As  to  the  ultra  vires  character  of  the  transaction:  It  is,  of 
course,  true  that  a  national  bank  has  no  power  to  carry  on  a  manufac- 
turing, mining,  or  trading  business,  or  to  engage  in  a  speculative  en- 
terprise, because  the  statutes  of  the  United  States  are  the  measure  of 
their  powers,  and  they  cannot  rightfully  exercise  any  powers  except 
those  expressly  granted  or  which  are  incidental  to  carrying  on  the 
business  for  which  they  were  established.  Logan  v.  Townsend,  139 
U.  S.  67,  11  Sup.  Ct.-496,  35  L.  Ed.  107;  CaHfomia  Bank  v.  Kenne- 
dy, 167  U.  S.  362, 17  Sup.  Ct.  831,  42  L.  Ed.  198. 

Generally  speaking,  therefore,  for  the  bank  to  attempt  to  carry  on 
the  business  of  manufacturing  and  selling  lumber,  either  by  itself  or 
through  an  agent,  would  be  an  act  clearly  and  plainly  ultra  vires.  Hav- 
ing no  authority  to  engage  in  such  business  directly,  a  bank  has  no  au- 
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thority  to  engage  in  such  business  by  the  taking  of  stock.  First  Na- 
tional Bank  v.  Converse,  200  U.  S.  425,  26  Sup.  Ct  306,  50  L.  Ed.  537. 

While  the  foregoing  propositions  are  perfectly  plain,  there  is  a  bor- 
der line  not  well  defined,  a  twilight  zone,  between  those  cases  where 
a  bank  acquires  a  property  and  conducts  a  business  as  an  independent 
speculaticMi,  and  those  cases  where  the  directors,  solely  for  tiie  pur- 
pose of  enabling  the  bank  ultimately  to  secure  a  debt  owing  to  it  in 
some  form,  advances  the  money  to  further  the  enterprise.  In  Cooper 
V.  Hill,  94  Fed.  582,  36  C.  C.  A,  402,  it  is  held  that  when  a  national 
bank  has  lawfully  acquired  real  estate  or  other  property,  it  may  sell 
it  and  convert  it  into  money ;  and  in  order  to  do  so  may  clean  it,  make 
reasonable  repairs,  and  put  it  in  a  condition  to  attract  purchasers, 
as  an  individual  of  sound  judgment  and  prudence  would  do  to  ef- 
fect a  sale;  that  these  powers,  while  not  directly  granted,  are  inci- 
dental to  the  powers  vested  in  the  corporation  under  section  5136  of 
the  Revised  Statutes  (Comp.  St.  1916,  §  9661);  that  the  duty  of 
exercising  this  power  and  determining  to  what  extent  it  shall  be  ex- 
ercised is  intrusted  to  their  judgment;  and  that  when  carefully  con- 
sidered and  honesdy  decided,  they  ought  not  to  suffer,  if,  in  the  light 
of  subsequent  events,  it  turns  out  that  their  decision  was  unfortunate. 
But  having  repaired  the  property  (in  this  case  an  undeveloped  mine), 
pumped  out  the  water,  and  put  the  property  in  condition  for  sale,  it 
was  held  that  they  were  answerable  for  the  subsequent  loss  occasioned 
•by  prospecting  for  paying  ore  on  the  property  where  none  of  value 
had  ever  been  found. 

In  Cockrill  v.  Abeles,  86  Fed.  505,  30  C.  C.  A.  223,  it  was  held  that 
where  a  national  bank  has  lawfully  acquired  an  interest  in  real  prop- 
erty in  satisfaction  of  a  debt,  it  may  purchase  other  undivided  in- 
terests therein  or  incumbrances  thereon,  provided  such  action  is  neces- 
sary to  enable  it  to  manage  or  dispose  of  the  property  to  a  better  ad- 
vantage. But  having  so  acquired  it,  when  the  directors  organized  a 
corporation  among  themselves  for  the  purpose  of  operating  the  mills 
as  the  bank's  agent,  using  its  funds,  and  operated  the  mills  for  the  bank 
at  a  loss,  the  directors  were  liable.  Judge  Thayer,  who  wrote  the  oj«n- 
ion,  used  this  language : 

"The  most  liberal  view  which  may  be  fairly  taken  of  the  Implied  powers 
of  national  banks  would  not  sustalp  their  right  to  engage  directly  In  a  manu- 
facturing or  business  enterprise  under  any  drcmnstaaces ;  but,  even  If  the 
power  In  question  should  be  conceded  to  exist  under  certain  conditions,  the 
present  case  was  not  one  which  warranted  tbla  ^erdse." 

In  the  same  case  Judge  Sanborn  said : 

"I  concur  In  the  order  reversing  the  decree  In  this  case,  because  the  bill 
shows  that  the  appellees  unlawfully  diverted  some  of  the  funds  of  the  Insolvent 
bank  to  the  payment  of  imeamed  dividends  to  themselves  and  other  stock- 
holders ;  •  *  •  but  I  am  unable  to  assent  to  the  view  that  the  bill  suffi- 
ciently sets  forth  any  cause  of  action  against  the  appellees  on  account  of  the 
Quapaw  Mills  transaction." 

In  the  same  case  Judge  Philips  said : 

"I  concur  In  the  view  expressed  by  Judge  Thayer  respecting  tbj&  Quapaw 
Mills  transaction,  with  the  qualification  that  it  Is  based  on  the  averments  of 
the  bill,  whereby  it  Is  made  to  appear  that  the  directors  of  the  banlt  aoialred 
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and  conducted  this  property  as  an  Independent  gpecnlation  ratber  than  as  a 
means,  according  to  the  best  Judgment  of  the  directors,  of  securing  an  in- 
debtedness to  the  bank.  If  this  property  In  fact  was  taken  by  the  directors 
solely  for  the  purpose  of  enabling  the  bank  ultimately  to  secure  the  debt 
owing  to  it,  and  in  the  progress  of  its  operation  and  management  it  became 
necessary.  In  the  honest  judgment  of  the  directors,  to  advance  the  money  to 
enable  the  mill  to  be  successfully  operated,  so  as  ultimately  to  work  out  the 
best  interests  of  the  bank  In  the  property,  I  do  not  think  the  directors  should 
be  held  liable  for  bad  judgment  in  the  transaction." 

In  First  National  Bank  v.  National  Exchange  Bank,  92  U.  S.  128, 
23  L.  Ed.  679,  the  question  was  .whether  a  national  bank  may,  in  a 
fair  bona  fide  compromise  of  a  contested  claim  against  the  bank,  pay 
a  larger  sum  than  would  have  been  exacted  in  satisfaction  of  the  de- 
mand, so  as  to  obtain  by  the  arrangement  a  transfer  of  certain  stocks 
in  railroad  and  other  corporations;  it  being  honestly  believed  at  the 
time  that  by  turning  the  stocks  into  money  under  m6re  favorable  cir- 
cumstances than  then  existed  a  loss  might  be  averted  or  diminished. 
The  court  "answered  ^is  question  in  the  affirmative,  holding  that  such 
a  transaction  would  not  amount, to  a  dealing  in  stocks,  and  that  a  pro' 
hibition  against  trading  and  dealing  is  nothing  more  than  a  prohibi- 
tion against  engaging  in  the  ordinary  business  of  buying  and  selling 
for  profit,  and  did  not  include  purchases  resulting  from  ordinary 
banking  transactions;  that  the  transaction'  must  be  taken  to  have 
been  a  fair  and  honest  compromise  of  an  outstanding  claim,  with  a 
view  to  ultimate  protection  against  an  impending  loss,  and  was  with- 
in the  corporate  powers  of  the  bank. 

In  California  v.  Kennedy,  167  U.  S.  362,  17  Sup.  Ct.  831,  42  L.  Ed 
198,  it  was  held  that,  while  no  express  power  to  acquire  the  stock 
of  another  corporation  is  conferred  upon  a  national  bank,  as  in- 
cidental to  the  power  to  loan  money  on  personal  security,  a  bank 
may,  in  the  ;ijsual  course  of  such  business,  accept  stock  of  another  cor- 
poration as  collateral,  and  by  the  enforcement  of  its  rights  as  pledgee, 
it  may  become  the  owner  of  the  collateral  and  be  subject  to  liability 
as  other  stockholders. 

In  Merchants'  National  Bank  v.  Wehrmann,  202  U.  S.  295,  26 
Sup.  Ct.  613,  50  L.  Ed.  1036,  the  question  was  as  to  the  liability  of 
a  national  bank  for  the  debts  of  a  partnership,  the  bank  having  taken 
as  security  for  a  debt  shares  in  the  firm,  represented  by  transferable 
certificates,  of  which  it  afterwards  became  the  owner.  The  court 
held  that  it  did  not  follow  that  because  the  interest  in  a  partner- 
•ship  is  represented  by  a  paper  certificate  in  form  resembling  a  certifi- 
cate of  stock  in  a  corporation,  a  national  bank  can  take  the  part- 
nership certificate  to  the  same  extent  that  it  could  take  the  stock. 
That  a  corporation  is  legally  distinct  from  its  members,  and  its  debts 
are  not  theirs,  but  that  when  a  similar  transfer  is  made  of  a  share 
in  a  partnership  it  means  that  the  transferee  at  once  becomes  a  mem- 
ber of  the  firm  and  goes  into  its  business  with  an  unlimited  personal 
liability,  which  a  national  bank  has  no  authority  to  do. 

In  the  light  of  tfie  foregoing  authorities,  it  could  scarcely  be  said 
that  the  investment  of  the  funds  of  the  bank  in  the  bonds  of  the  cor- 
poration was  'clearly  ultra  vires.     When  the  corporation  was  form- 
ed. Havener  through  his  options  had  controlled  the  purchase,  and  had 
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$10,000  invested,  and  Smith  became  the  general  manager  of  the 
company  and  the  owner  of  300  shares  of  the  corporation's  stock. 
These  the  bank  had  a  right  to  take  in  pledge  as  security  for  Smith's 
large  indebtedness  to  the  bank.  If  the  bank,  by  investing  its  money 
in  what  appeared  to  be  safe  siecurities,  could  give  such  value  to  a 
debtor's  stock  as  would  enable  that  debtor  to  discharge  his  indebted- 
ness by  a  pledge  of  his  stock  to  the  bank,  such  a  transaction  would 
appear  to  be  legitimate,  and  apparently  within,  certainly  not  clearly 
beyond,  the  legal  powers  of  the  bank.  As  the  bank  had  no  legal  right 
or  title  to  the  property,  it  could  net  be  said,  in  any  proper  sense, 
that  it  was  engaging  in  a  speculative  enterprise,  unless  by  reason  of 
its  holding  the  stock  of  the  corporation  it  intended  and  expected 
to  reap  profits  in  the  shape  of  dividends  after  the  discharge  of  its 
indebtedness.  But  if  it  took  and  held  the  stock  simply  as  security 
for  its  debt,  it  was  neither  theoretically  nor  actually  a  speculative  ven- 
ture. In  the  situation,  when  the  proposition  was  laid  before  the  di- 
rectors, they  took  the  advice  of  competent  counsel,  who  outlined  a 
course  which  he  thought  was  feasible;  From  the  reading  of  his  let- 
ter, dated  December  24,  1908,  it  is  entirely  clear  that  he  meant,  and 
was  intended  to  be  understood,  that  the  method  of  procedure  there- 
in outlined  was  legal,  and  within  the  lawful  powers  of  the  directors 
to  pursue,  but  that  whether  the  directors  should  entertain  the  propo- 
sition at  all  was  purely  a  matter  of  good  business  judgment.  Know- 
ing Mr.  Stone  as  they  did,  and  having  faith  in  his  learning  and 
integrity,  they  could  not  but  understand  from  his  letter  that  if  sat- 
isfied with  the  proposition  from  a  business  standpoint,  their  proce- 
dure would  be  regular  and  lawful.  Under  these  circumstances,  if 
the  investment  is  to  be  regarded  as  technically  ultra  vires,  I  do  not 
feel  that  the  defendants  should  be  held  to  answer  for  the  loss  which 
seems  fairly  chargeable  to  an  error  in  business  judgmapt.  Under 
the  authorities,  where  the  question  of  ultra  vires  is  invol/ed  in  doubt, 
the  cases  go  far  to  hold  that  the  advice  of  counsel  is  a  protection  to 
the  trustee  or  director  who  has  sought  such  advice  and  honestly 
acted  under  it,  Spering's  Appeal,  supra ;  Lewin  on  Trusts,  595 ;  Cal- 
houn's Estate,  6  Watts  (Pa.)  189. 

[8,7]  Notwithstanding  this,  however,  the  directors  would  still  be 
liable  for  the  loss  suffered  by  the  bank  if  that  loss  was  occasioned 
through  their  negligence,  their  failure  to  bring  to  the  discharge  of 
the  duties  that  ordinary  care  which  the  circumstances  of  the  case 
reasonably  demanded.  In  this,  as  in  every  other  case,  negligence* 
is  a  question  of  fact  under  all  the  circumstances.  And  in  passing 
on  this  question,  we  must  keep  m  mind  that  the  facts  must  be  view-* 
ed  and  considered  as  they  then  presented  themselves,  and  not  from  the 
illumined  viewpoint  of  subsequent  events.  These  directors  were  all 
stockholders  of  the  bank,  and  some  of  Ihem  among  the  heaviest  own- 
ers of  its  stock.    As  was  said  by  the  learned  judge  in  Spering's  Appeal : 

"As  the  directors  are  themselves  stockholders,  Interested  as  well  as  all 
others  that  the  affairs  and  business  of  the  corporation  should  be  successful, 
when  we  ascertain  and  determine  that  they  have  not  sought  to  piake  any  profit 
not  common  to  all  stockholders,  we  raise  a  strong  presumption  that  they  have 
brougbt  to  the  administration  their  best  judgment  and  skllL." 
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These  directors  were  men  of  affairs,  mamr  of  them  very  success- 
ful in  the  business  world.  One  of  them,  Mr.  Babcock,  had  been  in 
the  lumber  business  for  many  years.  When  the  proposition  was  laid 
before  him  he  consulted  with  his  brother,  who  by  reason  of  his  wide 
experience  might  be  regarded  as  an  authority  in  the  lumber  busi- 
ness. The  board  thus  bad  the  benefit  of  the  business  judgment  of 
these  experienced  lumbermen.  The  directors  caused  a  cruise  to  be 
made  of  the  timber,  which  subsequently  was  shown  to  have  been  sub- 
stantially correct.  It  does  not  ^pear  that  the  price  paid  for  the  tim- 
ber was  high  as  the  market  then  stood,  nor  tiiat  the  circumstances 
surrounding  the  tract  of  timber  were  such  as  to  make  its  success- 
ful operation  impracticable  under  ordinary  conditions.  The  direc- 
tors appear  to  have  misjudged  the  future  condition  of  the  lumber 
market,  erred  as  to  the  expense  involved  in  the  operations,  and  were 
deceived,  to  some  extent,  as  to  the  quality  of  the  timber.  Such  er- 
rors are  most  common  in  the  business  world,  even  amot^  the  most 
prudent  and  cautious,  and  can  usually  be  assigned  as  the  secret  of 
failure  in  the  large  majority  of  unsuccessful  enterprises.  But  for 
an  honest  error  of  judgment  the  law  has  no  punishment  When  the 
amount  of  the  original  investment  was  exhausted,  it  was  thought  to 
be  necessary  and  the  conclusion  was  reached  that  it  was  better  to  make 
the  further  advancements  than  to  run  the  risk  of  the  loss  of  all  that 
had  previously  been  invested.  And  the  testimony  shows  that  by  rea- 
son of  the  subsequent  purchase  of  the  Ephraim  Creek  property,  which 
was  made  after  a  pretty  careful  examination,  the  ultimate  loss  was 
much  less  than  it  otherwise  would  have  been. 

It  is  not  difficult  to  find  in  the  light  of  after  events  that  the  judg- 
ment of  the  directors  was  greatly  at  fault.  But  under  all  the  facts 
and  circumstances  of  the  case  as  they  were  when  that  judgment  was 
called  into  exercise,  I  cannot  convict  the  defendants  of  negligence  in 
the  execution  of  their  trust. 

[8]  Referring  to  the  third  and  fourth  positions  taken  by  the  plain- 
tiffs, these,  as  we  have  seen,  are  merged  in  the  ones  which  we  have 
discussed.  In  other  words,  taking  the  case  in  its  strongest  aspect 
against  the  directors,  it  is  an  investment  of  the  funds  of  the  bank  in 
the  Sewell  Lumber  Company,  and  as  such  can  neither  be  a  loan  upon 
a  mortgage  nor  an  overloan,  as  the  bank  cannot  loan  to  itself.  With 
reference  to  the  alleged  overloan,  the  letter  of  the  Comptroller  of  the 
Currency  shows  clearly  that  there  has  been  no  prohibition  by  that  de- 
partment against  treating  investments  in  bonds  of  a  company  as  dis- 
tinct from  the  loans  to  that  company  upon  negotiable  paper.  It  also 
appears  that  the  examiner  of  the  bank  knew  of  these  bonds  and  did 
not  hesitate  to  pass  them,  as  he  was  of  the  opinion  and  apparently 
still  is,  that  the  bonds,  of  the  company  are  not  to  be  reckoned  as  a 
part  of  the  indebtedness  prohibited  in  the  way  of  making  an  overloan. 
The  president  of  the  bank  was  regarded  as  an  expert  in  the  banking 
business,  and  with  him  the  counsel  of  the  bank,  Mr.  Stone,  conferred 
upon  the  subject.  It  appears  that  Mr.  Stone  made  an  examination  into 
the  matter,  and  advised  that  the  purchase  of  the  bonds  of  the  corpora- 
tion was  an  investment,  and  not  a  loan  within  the  prohibition  of  the 
act.    In  these  circumstances,  it  would  appear  to  be  a  harsh  finding  that 
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the  directors  knowingly  violated  this  provision  of  the  National  Bank 
Act.  In  like  manner,  the  charge  that  the  directors  loaned  money 
upon  a  mortgage  in  violation  of  the  banking  act  is  disposed  of  if 
the  matter  was  an  investment,  as  in  that  case  the  bank  could  not  be 
said  to  be  lending  money  upon  a  mortgage.  It  has  been  held  that  to 
constitute  a  loan  upon  a  mortgage,  the  mortgage  must  be  the  main 
security.  If  the  loan  is  upon  personal  security,  the  fact  that  a  mort- 
gage is  taken  as  incidental  thereto  is  not  prohibited  by  the  act.  It 
could  hardly  be  that  a  bank  might  lawfully  buy  the  unsecured  bonds 
of  a  corporation,  but  if  those  bonds  were  secured  by  a  mortgage,  which 
made  them  doubly  safe,  the  National  Bank  Act  would  be  violated.  In 
Union  National  Bank  v.  Matthews,  98  U.  S.  621,  25  L.  Ed.  188,  the 
learned  judge  refers  to  Bank  v.  North,  4  Johns.  Ch.  (N.  Y.)  370,  in 
which  case  a  Pennsylvania  banking  corporation  had  taken  a  mort- 
gage upon  real  estate  in  New  York,  the  charter  not  authorizing  it  to 
take  a  mortgage  except  to  secure  a  debt  previously  contracted  in  the 
course  of  its  dealings,  and  it  was  held  that  if  the  loan  and  mortga^ 
were  concurrent  acts  and  intended  so  to  be,  it  was  not  a  case  withm 
the  reason  and  spirit  of  the  restraining  clause  of  the  statute,  which 
only  meant  to  prohibit  the  banking  company  from  investing  their 
capital  in  real  property  and  engaging  in  land  speculations.  Under  a 
fair  interpretation  of  the  act,  it  would  not  appear  that  it  was  violated  in 
the  manner  chained,  and,  if  so,  it  was  certainly  not  Imowingly  and 
inte:itionally  violated  by  the  defendants. 

[9]  If  in  buying  the  bonds  at  90  per  cent,  of  their  face  was  usuri- 
ous, the  liability  for  any  particular  violation  of  the  banking  act  is  "for 
all  damages  which  the  association,  its  shareholders  or  any  person,  shall 
have  sustained -in  consequence  of  such  violation,"  and  treating  the 
transaction  as  a  loan  in  which  interest  in  excess  of  the  rate  allowed 
in  Pennsylvania  was  charged,  there  is  no  .evidence  whatever  that  any 
damages  were  sustained  thereby. 

On  a  very  painstaking  consideration  of  the  whole  case,  I  am  led 
to  the  conclusion  that  the  bill  should  be  dismissed,  with  costs.  A  de- 
cree may  be  drawn  accordingly. 


In  re  WEISSBORD. 

Pistrict  Court,  D.  New  Jersey.    April  21,  1917.) 

1.  Bankbuptct  <@=>469 — Jurisdiction — Costs — Imposition. 

An  Involuntary  petition  In  bankruptcy,  upon  which  a  receiver  was  ap» 
pointed,  was  subsequently  dismissed  on  the  ground  that  the  alleged  'bank- 
rupt was  not  Insolvent.  He  thereupon  petitioned  the  court  to  allow  costs, 
counsel  fees,  damages,  and  expenses  occasioned  from  the  seizure  and  de- 
tention of  his  property.  Bankr.  Act  July  1,  1898,  c.  541,  {  3e,  30  Stat. 
546  (Comp.  St.  1916,  g  9587),  declares  that,  If  such  petition  be  dismissed, 
the  alleged  bankrupt  shall  be  allowed  all  damages,  etc.,  occasioned  by  the 
seizure  of  his  property.  Held  that  the  bankruptcy  court  bad  Jurisdiction 
of  the  parties  and  subject-matter  for  the  purpose  of. determining  whether 
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an  act  of  bankruptcy  had  occurred,  and  so  conld  allow  sucb  damages, 
costs,  and  expenses,  notwithstanding  the  dismissal  of  the  petition. 
[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  g  872.] 

2.  Bankbuptot   •=»113—»ADJtn>iCATioiT— Damages. 

Bankr.  Act,  i  8e,  provides  that  whenever  a  petition  is  filed  by  any  per- 
son for  the  purpose  of  having  another  adjudicated  a  bankrupt,  and  an 
application  Is  made  to  take  charge  of  and  hold  theV property  of  the  alleged 
bankrupt,  the  petitioner  or  applicant  shall  file  a  bond  with  at  least  two 
good  and  sufflcdent  sureties,  to  be  approved  by  the  court.  In  such  sum  as 
It  shall  direct,  conditioned  for  the  payment.  In  case  such  petition  is  dis- 
missed, of  all  costs,  expenses,  and  dfllt^iges  occaslcmed  by  such  seizure, 
taking,  and  detaining  of  the  property  at  the  alleged  bankrupt  The  dam- 
ages from  the  seizure  of  the  property  of  an  alleged  bankrupt,  together 
with  the  costs  and  expenses  exceeded  the  amount  ifixed  In  the  bond.  Held 
that  neither  petitioner  nor  the  sureties  on  the  bond  could  be  made  liable 
for  a  sum  greater  than  that  fixed  In  the  bond,  under  proceedings  iustltated 
by  virtue  of  section  3e  of  the  Bankruptcy  Act. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  160.] 

8.  Bawkhdptct  *3>476 — CosT»— Aixowai«ce& 

In  sucb  case,  the  petition  In  bankruptcy  having  been  dismissed,  the 
allied  bankrupt  is  not  entitled  under  secticm  3e  to  expenses  Incurred  In 
procuring  a  dismissal  of  the  petition,  where  there  was  no  independent 
attempt  to  secure  a  discharge  of  the  order  appointing  the  receiver. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  898,  899.] 

4.  Bakkbitptct  *s»482(3) — Costs — AixowaKces. 

In  such  case,  a  proceeding  to  recover  the  costs,  damages,  and  expenses 
resulting  from  the  appointment  of  a  receiver  having  been  occasioned  by 
the  seizure  of  the  alleged  bankrupt's  property,  counsel  fees  on  such  pro- 
ceeding may  be  awarded  the  alleged  bankrupt  under  section  Se; 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig,  SS  874-876, 
897.] 

&.  Bankbttptct  4=>476 — Costs — Allow ancbs. 

In  such  case,  costs  of  the  second  proceeding  are  not  to  be  allowed  by 
virtue  of  Bankr.  Act,  S  3e,  but  may  be  allowed  under  section  2,  cl.  18 
(Comp.  St.  1916,  S  9586),  giving  the  bankruptcy  court  Jurisdiction  to  tax 
costs  against  the  unsuccessful  party,  as  well  as  General  Order  34  (89  Fed. 
zill,  32  C.  C.  A.  xxxiU),  making  similar  provisions. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |i  898,  899.] 

ft.  Bankbuptot  €=>113 — Fees — Aixowances. 

An  Involuntary  petition,  upon  which  a  receiver  was  appointed,  was 
dismissed,  and  after  dismissal  one  of  the  petitioning  creditors  recovered 
a  Judgment  against  the  bankrupt.  Execution  on  such  Judgment  was  re- 
strained, on  the  application  of  the  attorney  for  the  alleged  bankrupt, 
pending  the  bankrupt's  suit  to  recover  on  the  bond  given  upon  the  ap- 
pointment of  the  receiver.  Shortly  thereafter  the  bankrupt's  property 
was  sold  under  a  chattel  mortgage.  Held,  that  both  the  alleged  bank- 
rupt and  his  attorney  were  estopped  from  questioning  the  right  of  the 
petitioning  creditor  to  oftset  as  against  his  liability  on  the  bond  the 
amount  of  the  Judgment,  on  the  ground  that  such  attorney,  who  secured 
the  order  restraining  execution,  had  a  Uen  on  the  recovery  against  the 
petitioning  creditor,  which  would  exceed  the  amount  thereof. 

[Ed,  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  ISO.] 

In  Bankruptcy.  In  the  matter  of  Morris  Weissbord,  an  alleged 
banlcrupt.  C^  exceptions  to  the  report  of  the  special  master,  to  whom 
was  referred  the  fixing  ^d  allowance  of  the  costs,  counsel  fees,  ex- 
penses, and  damages  occasioned  through  the  seizure  of  the  alleged 
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bankrupt's  property  by  a  receiver.    Master's  report  modified  and  con- 
firmed. 

Selick  J.  Mindes,  of  Newark,  N.  J.  (Harold  Remii^:ton,  of  New 
York  City,  of  counsel),  for  allied  bankrupt. 

William  Greenfield,  of  Newaric,  N.  J.,  for  petitioning  creditors  and 
sureties. 

HAIGHT,  District  Judge.  The  questions  to  be  decided  in  this  case 
will  appear  as  they  are  discu|ied.  Upon  the  filing  of  an  involuntary 
petition  against  the  alleged  TOnkrupt  (hereinafter  referred  to  as  the 
"respondent"),  an  application  was  made  by  all  of  the  petitioning  cred- 
itors for  the  appointment  of  a  receiver,  pursuant  to  section  2,  cl.  3, 
of  the  Bankruptcy  Act.  A  receiver  was  accordingly  appointed  and 
a  bond  filed,  as  required  by  section  3e.  Thereafter,  upon  the  applica- 
tion of  the  respondent,  the  amount  of  the  bond,  so  required  to  be 
given,  was  increased.  An  additional  bond  was  then  filed,  but  only 
two  of  the  petitioning  creditors  became  parties  thereto.  'The  surety 
on  each  bond  was  the  same.  Upon  a  trial  by  a  jury,  it  was  found 
that  the  respondent  was  not  insolvent  at  the  time  of  tfie  commission 
of  the  alleged  act  of  bankruptcy,  and  the  petition  for  adjudication  was 
accordingly  dismissed.  Thereupon  the  alleged  bankrupt  petitioned  the 
court  to  fix  and  allow  the  costs,  counsel  fees,  expenses,  and  damages 
occasioned  through  the  seizure  and  detention  of  his  property  by  the 
receiver.  That  phase  of  the  matter  was  then  referred  to  a  special 
master,  and  it  is  "now  before  the  court  on  exceptions  to  his  report. 

1.  I  cannot  find  that  serious  objection  is  made  to  the  amount  of 
damages,  strictly  speaking,  which  the  special  master  has  found  that 
the  bankrupt  sustained  by  reason  of  the  seizure  of  his  property ;  nor, 
for  that  matter,  to  the  amounts  which  he  has  recommended  should  be 
allowed  as  counsel  fees  for  the  services  which  he  found  an  allowance 
could  be  made  for  in  this  proceeding.  I  have,  however,  gone  over 
the  testimony,  and  quite  agree  with  his  conclusions  and  recommenda- 
tions as  to  such  amounts. 

[1]  2.  It  is  primarily  contended,  on  behalf  of  the  petitioning  cred- 
itors and  the  surety  on  the  bonds  (who  will  hereinafter  be  referred 
to  as  the  "petitioners"),  that  the  court  is  without  jurisdiction  to  as- 
sess damages,  etc.,  because  the  petition  for  adjudication  has  been 
dismissed.  This  rather  startling  proposition  is  advanced,  notwith- 
standing the  express  provision  of  the  statute  that,  if  such  petition  be 
dismissed,  the  respondent  shall  be  allowed  all  damages,  etc.,  occa- 
sioned by  the  seizure  of  his  property,  and  that  they  "shall  be  fixed  and 
allowed  by  the  court."  Bankruptcy  Act,  §  3e.  It  needs,  I  think,  no 
more  than  a  passing  consideration  to  demonstrate  its  utter  unsound- 
ness. The  process  of  reasoning  by  which  counsel  seeks  to  sustain  it 
is  that  an  act  of  bankruptcy  was  necessary  to  vest  this  court  with  ju- 
risdiction, and,  as  it  was  found  that  the  respondent  had  not  committed 
an  act  of  bankruptcy,  the  court  was  without  jurisdiction  from  the  be- 
ginning, and  hence,  under  the  rule  of  Citizgns'  Bank  v.  Cannon,  164 
U.  S.  319,  17  Sup.  Ct.  89,  41  L,.  Ed.  451,  is  now  without  power  to 
even  impose  costs.  Of  course,  this  argument  fails  to  take  into  ac- 
count that  the  court  originally  had  jurisdiction  over  the  respondent 
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and  the  petitioners  to  determine  whether  an  act  of  bankruptcy  had 
been  committed,  and,  pending  a  determination  of  that  question,  to 
appoint  a  receiver.  Hence  at  all  times  it  had  jurisdiction  over  the 
parties  and  the  subject-matter.  The  petition  for  adjudication  having 
been  dismissed,  it  also  has  jurisdiction,  and  is  directed,  by  the  express 
provision  of  the  statute,  to  fix  and  allow  the  counsel  fees,  costs,  and 
damages  occasioned  by  the  seizure  of  the  respondent's  property.  The 
petition  was  not  dismissed,  because  the  court  never  had  jurisdiction 
to  hear  and  determine  whether  the  respondent  had  committed  an  act 
of  bankruptcy,  or  to  appoint  a  receiver  in  the  interim,  but  because, 
after  it  was  found  that  an  act  of  bankruptcy  had  not  been  committed, 
it  was  without  jurisdiction  to  wind  up  the  respondent's  affairs  and 
distribute  his  assets  among  his  creditors.  This  conclusion  is  in  harmony 
with  the  decision  of  the  Appellate  Court  of  Illinois,  in  T.  E.  Hill  Co. 
V.  Contractor's  Supply  &  Equipment  Co.,  156  111.  App.  270,  24  Am. 
Bankr.  Rep.  84,  and,  in  addition  to  cases  therein  cited,  with  the  deci- 
sions of  the  Circuit  Court  of  Appeals  of  the  Second  Circuit,  in  Alton- 
wood  Park  Co.  v.  Gwynne,  160  Fed.  448,  87  C.  C.  A.  409,  and  In  r»' 
Wentworth  Lunch  Co.,  191  Fed.  821,  112  C.  C.  A.  335.  See,  also,  In 
re  Hill  Co.,  159  Fed.  73,  86  C.  C.  A.  263  (C.  C.  A.  7th  Cir.).  The 
decision  of  the  tHstrict  Court  for  the  Eastern  District  of  Arkansas 
in  Re  Williams,  120  Fed.  34,  is  not  opposed  to  this  view,  because, 
as  was  there  ppinted  out,  there  had  been  no  seizure  of  the  respondent's 
property,  a  fact  necessary  to  make  the  provisions  of  section  3e  ap- 
plicable. 

[2]  3.  The  amount  allowed  by  the  special  master  for  damages, 
costs,  expenses,  and  counsel  fees  exceeds  the  aggregate  of  the  penal 
sums  of  the  two  bonds  given  by  the  petitioners,  although  he  reports 
that  such  excess  be  not  allowed  the  respondent.  The  next  question, 
therefore,  is  whether,  in  this  proceeding,  more  can  be  allowed  than 
the  aggregate  of  the  bonds  which  the  petitioners  executed.  The  an- 
swer depends  upon  the  construction  to  be  given  to  section  3e,  because 
this  proceeding  is  entirely  dependent  upon  its  provisions.  New  rights 
and  liabilities  were  created  by  it.  In  re  Ward,  203  Fed.  769  (D.  C. 
N.  J.);  Hill  Co.  v.  Supply  Co.,  supra.  It  is  conceivably  susceptible 
of  one  of  two  constructions,  either  that  which  will  limit  the  extent 
of  the  liability  to  the  penal  sum  of  the  bond  required  to  be  given,  or 
one  which  will  authorize  the  recovery  of  all  costs,  etc.,  irrespective 
of  whether  they  exceed  the  amount  of  the  bond. 

It  will  be  noted  that  the  section  in  question  first  provides  that  a 
bond  shall  be  filed,  the  amount  of  which  is  to  be  fixed  by  the  court, 
and  that  it  shall  be  conditioned  "for  the  payment,  in  case  such  peti- 
tion is  dismissed,  to  the  respondent  *  *  *  of  all  costs,  expenses, 
and  damages  occasioned  by  such  seizure,  taking,  and  detention  of 
the  property  of 'the  alleged  bankrupt."  In  the  next  paragraph,  it  pro- 
vides, in  the  event  of  the  dismissal  of  the  petition,  for  the  allowance 
to  the  alleged  bankrupt  of  "all  costs,  counsel  fees,  expenses,  and  dam- 
ages occasioned  by  such  seizure,  taking,  and  detention"  of  his  prop- 
erty, and  that  they  shall  be  fixed  and  allowed  by  the  court,  "and  paid 
by  the  obligors  in  such  bond."  It  will  thus  be  observed  that,  while  it 
literally  provides  for  the  payment  to  the  respondent  of  all  damages. 


Digitized  by 


Google 


520  241  FEDERAL  REFOBTBB 

etc.,  it  at  the  same  time  directs  that  they  shall  be  paid  by  the  obligors 
in  the  bond.  A  surety  is  one  of  the  obligors;  but  he,  undoubtedly, 
cannot  be  held  for  more  than  the  penal  sum  of  the  bond.  That  is 
the  extent  of  his  undertaking,  and  any  construction  which  would  en- 
large it,  in  the  absence  of  unequivocal  language  in  the  act  to  the  con- 
trary, would  be  unjustifiable.  Therefore,  if  4n  any  case  the  costs, 
etc.,  exceed  the  amount  of  the  bond,  all  of  the  obligors  are  not  lia- 
ble for  all  of  the  costs,  etc.,  for  some  are  liable  only  for  such  part 
thereof  as  does  not  exceed  the  penal  sum  of  the  bond.  Hence  it  is 
clear  that  a  literal  construction  is  not  the  proper  one. 

The  question  then  is  whether  it  can  be  construed  as  imposing  a 
greater  liability  upon  those  on  whose  application  the  seizure  was  made 
than  on  the  sureties.  The  only  reported  decision,  to  which  my  atten- 
tion has  been  directed,  which  deals  with  this  question  at  all,  is  that 
of  the  Circuit  Court  of  Appeals  of  the  Second  Circuit,  in  Re  Spald- 
ing, 150  Fed.  120,  80  C.  C.  A.  74.  The  order  appealed  from  in  that 
case  was  affirmed  on  the  opinion  of  Judge  Holt.  He  entertained  the 
view  that  the  only  liability  created  by  the  section  in  question  is  under 
the  bond,  and  that  it  does  not  create  a  liability  on  the  part  of  those 
applying  for  the  receiver,  irrespective  of  the  bond.  Although  the  ex- 
act point  at  issue  in  that  case  was  whether  a  person,  to  whom  the 
bond,  in  terms,  did  not  run,  was  entitled  to  any  costs,  etc.,  neverthe- 
less, I  do  not  think  that,  under  the  reasoning  adopted,  he  could  have 
reached  the  conclusion  which  he  did,  except  by  expressly  holding  that 
the  section  in  question  created  no  liability  independent  of  the  bond. 
Hence  the  remarks  of  Judge  Holt  were  not  strictly  dicta,  as  counsel 
for  respondent  contends.  It  will  be  noticed  that,  in  reaching  this  con- 
clusion, he  laid  stress  on  the  fact  that  the  act  provides  that  the  costs, 
etc.,  shall  be  paid  by  the  obligors  in  the  bond,  and  took  the  view  that 
the  second  paragraph  is  based  on  the  asumption  that  a  bond  will  be 
ordered  large  enough  to  cover  all  costs,  etc. 

What,  at  first  glance,  might  appear,  in  the  opinion  of  the  Illinois 
Supreme  Court,  in  Hill  Co.  v.  U.  S.  F.  &  G.  Co.,  265  111.  534,  107  N. 
E.  194,  33  Am.  Bankr.  Rep.  781,  786,  to  be  a  dictum  to  the  contrary, 
is  really  not  such.  In  that  case,  the  court  said  that  independent  of 
the  bond,  the  applicant  for  the  receiver  could  be  compelled  to  pay 
"the  costs  and  expenses  of  the  receivership."  Damages- and  counsel 
fees  were  not  mentioned.  It  is  well  settled  that  a  court  of  bankruptcy 
has  authority  under  its  general  equity  powers,  and  independent  of  the 
statute,  upon  the  dismissal  of  the  petition,  to  order  the  person,  upon 
whose  application  a  receiver  has  been  appointed,  to  pay  tiie  costs  and 
expenses  of  the  receivership.  In  re  Lacov,  142  Fed.  960,  74  C.  C.  A. 
130  (C.  C.  A.  2d  Cir.) ;  In  re  T.  E.  Hill  Co.,  159  Fed.  73,  78,  86 
C.  C.  A.  263  (C.  C.  A.  7th  Cir.) ;  In  re  Aschenbach  Co.,  183  Fed.  305, 
105  C.  C.  A.  517  (C.  C.  A.  2d  Cir.).  Hence  the  above-quoted  remarks 
of  the  Illinois  court,  presumably,  had  no  reference  to  a  liability  based 
on  section  3e.  In  view  of  the  express  provision  that  the  damages  are 
to  be  paid  by  "the  obligors  in  the  bond,"  among  whom  are  the  sure- 
ties, who  are  not,  as  before  pointed  out,  liable  for  more  than  the 
penal  sum  of  the  bond,  and  in  the  light  of  other  considerations  to  be 
hereinafter  mentioned,  it  is  reasonable  to  presume  that  Congress  ia- 
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tended  that  creditors,  who  instituted  bankruptcy  proceedings  in  good 
.faith  and  sought  to  preserve  the  alleged  bankrupt's  assets  pending  a 
hearing  on  the  petition  for  adjudication,  should  know  in  advance  Ae 
extent  of  their  liability,  in  the  event  that  the  petition  should  be  dis- 
missed, and  hence  would  be  in  a  position  to  determine,  before  any 
damage  was  done,  whether  or  not  to  go  on  with  the  proceeding  to 
seize  the  alleged  bankrupt's  property. 

If  creditors,  acting  in  entire  good  faith,  faced  the  possibility  that, 
if  they  were  unsuccessful  in  their  efforts  to  have  a  person  adjudged 
a  bankrupt,  they  would  be  liable  to  answer  for  all  damages,  etc.,  which 
might  be  occasioned  to  the  alleged  bankrupt  by  the  seizure  of  his 
property,  irrespective  of  the  amount  of  the  bond  which  they  were 
required  to  give,  they  might  well  hesitate  to  take  proceedings  to  pre- 
serve his  assets,  and  thus,  in  inany  cases,  would  Ae  purposes  of  the 
act  be  defeated.  On  the  other  hand,  even  in  cases  started  in  good' 
faith,  the  alleged  bankrupt  is  amply  protected,  because  Congress  has 
left  it  to  the  courts  to  fix  the  amount  of  the  bond  to  be  given,  and  thus 
the  extent  of  the  damages,  etc.,  which  the  creditors  wiU  be  required 
to  pay.  If,  in  any  case,  the  bond  which  was  initially  given,  appears 
insufficient,  the  alleged  bankrupt  has  the  right  to  apply  to  the  court 
to  increase  it;  also,  if  in  any  given  case  a  proceeding  of  that  kind 
should  be  instituted,  not  'm  good  faith,  but  maliciously  and  without 
probable  cause,  the  principles  of  the  common  law  would  undoubtedly 
afford  the  injured  person  a  remedy.  It  is  thus  apparent,  I  think,  that 
die  construction  apmarently  adopted  by  Judge  Holt  and  the  Circuit 
Court  of  Appeals  ot  the  Second  Circuit  is  a  more  reasonable  one  than 
tiiat  which  would  make  these  creditors  liable  for  all  damages,  etc.,  ir- 
respective of  the  amount  of  the  bond,  and  without  regard  to  whether 
the  proceedings  were  instituted  in  good  faith  or  maliciously. 

[i]  4.  The  above  conclusion  probably  makes  it  unnecessary  to  con- 
sider whether  or  not  the  special  master  erred,  as  contended  by  respond- 
ent, in  failing  to  allow,  as  part  of  the  money  to  be  paid  by  the  petition- 
ers, the  expenses  incurred  by  the  respondent  in  procuring  the  dismissal 
of  the  petition  for  adjudication,  as  well  as  a  counsel  fee  to  his  attor- 
ney for  services  in  that  connection.  At  any  rate,  I  consider  the  conten- 
tion without  merit.  The  theory  upon  which  it  is  urged  that  such  ex- 
penses and  counsel  fees  should  be  allowed,  is  that  it  was  necessary  to 
defeat  the  main  suit,  in  order  to  release  the  property  from  seizure,  be- 
cause an  effort  to  have  had  the  receivership  dissolved,  under  the  cir- 
cumstances of  this  case,  would  have  been  useless,  as  it  would  have  re- 
quired a  determination  of  solvency  or  insolvency,  which  could  not 
properly  be  determined  in  advance  of  a  final  hearing.  Of  course,  this 
argument  proceeds  on  the  unwarranted  assumption  that,  under  no  cir- 
cumstances, would  the  court  have  dissolved  the  receivership  in  ad- 
vance of  a  dismissal  of  the  petition  for  adjudication.  No  effort  was 
made  to  ascertain  whether  or  not  it  would  have  done  so.  The  authori- 
ties are  uniform  to  the  effect  that  the  only  damages,  costs,  expenses, 
and  counsel  fees,  which  can  be  allowed  under  section  3e,  are  those  oc- 
.casioned  by  the  seizure  of  the  respondent's  property,  and,  as  said  ly 
Judge  Rellstab,  speaking  for  this  court  in  Re  \Vard,  supra,  203 
Fed.  773,  that  section  "cannot  be  invoked  to  recover  costs  and  ex- 
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penses  occasioned  in  making  a  successful  defense  to  the  charge  of 
bankruptcy."  In  re  Smith  (D.  C.)  16  Am.  Bankr.  Rep.  478;  Selkregg 
V.  Hamilton  Bros.  (D.  C.  W.  D.  Pa.)  144  Fed.  557;  In  re  Moehs  & 
Rechnitzer  (D.  C.  S.  D.  N.  Y.),  174  Fed.  165;  Hoffschlaeger  Co.  v. 
Young  Nap  (D.  C.  Hawaii),  12  Am.  Bankr.  Rep.  526;  In  re  J.  Ito  Ter- 
usaki  (D.  C.  W.  D.  Wash.)  238  Fed.  934.  Hence,  if  the  respondent  saw 
fit  to  procure  the  release  of  his  property  from  the  seizure  by  seeking  a 
dismissal  of  the  petition  for  adjudication,  rather  than  by  an  independ- 
ent proceeding,  he  cannot  be  compensated  for  the  expenses  and  counsel 
]  •  fees  which  he  thus  incurred. 

i  [^.8]  5.  The  special  master  has  allowed  the  respondent  counsel 

i  fees  on  this  proceeding.    They  cannot  properly  be  allowed,  except  by 

virtue  of  section  3e.  In  re  Ward,  supra,  203  Fed.  775.  The  neces- 
sity for  the  services  upon  which  they  were  based  was  certainly  oc- 
casioned by  the  seizure,  and  they  would  not  have  been  rendered  except 
for  it.  I  think,  therefore,  that  they  are  clearly  allowable.  The  costs  on 
this  proceeding  stand  on  a  different  footing.  They  were  not  occasion- 
ed by  the  seizure,  in  the  sense  that  the  bankrupt  was  required  to  bear 
or  pay  them,  as  he  was  required  to  employ  counsel  to  institute  and 
prosecute  his  claim  for  damages.  They  occupy  the  same  position  as 
costs  recoverable  in  a  suit  at  law  on  the  bonds.  They  are  chargeable 
against  the  petitioners,  not  by  virtue  of  section  3e,  but  under  section  2, 
cl.  18,  of  the  Bankruptcy  Act,  General  Order  34  (89  Fed.  xiii,  32  C. 
C.  A.  xxxiii),  and  rule  16  of  this  court,  because  the  petitioners  have 
been  defeated  in  this  proceeding. 

[6]  6.  Subsequent  to  the  dismissal  of  the  petition  for  adjudication 
,  and  the  institution  of  these  proceedings,  one  of  the  petitioning  creditors 

recovered  a  judgment  against  the  bankrupt,  based  on  a  claim  which 
antedated  the  bankruptcy  proceedings.  It  is  now  sought  on  behalf  of 
the  petitioners  to  offset  this  judgment  against  any  sum  which  may  be 
assessed  against  them  in  these  proceedings.  The  only  objection,  ad- 
vanced by  the  respondent,  to  permitting  this  to  be  done,  is  that  the  at- 
torney for  the  respondent  has  an  equitable  assignment  of  or  lien  upon 
the  moneys  to  be  recovered  in  these  proceedings,  for  the  value  of  the 
services  rendered  and  disbursements  made  by  him  on  behalf  of  the  re- 
spondent, in  connection  with  the  main  bankruptcy  proceedings,  as  well 
as  those  to  assess  damages,  etc.,  which  exceeds  the  amount  to  be  al- 
lowed the  respondent.  Without  pausing  to  examine  either  the  correct- 
ness of  the  proposition,  or  the  theory  upon  which  it  is  based,  I -think 
that  under  the  facts  of  this  case  the  respondent's  attorney  is  estopped 
to  assert  any  assignment  or  lien  which  he  may  have.  While  these  pro- 
ceedings were  pending  before  the  special  master,  the  petitioning  cred- 
itor who  secured  the  judgment,  upon  the  application  of  the  respondent, 
acting  through  the  same  attorney  who  now  asserts  the  assignment  or 
lien,  was  restrained  from  selling  any  of  the  respondent's  property  un- 
der an  execution  issued  on  the  judgment,  tmtil  the  cbming  in  of  the  spe- 
cial master's  report  herein  and  the  ascertainment  of  the  damages,  etc., 
to  which  the  respondent  would  be  entitled.  This  was  done  because  it 
reasonably  appeared  that  the  respondent  would,  in  these  proceedings, 
recover  against  the  petitioning  creditor,  who  held  the  judgmentj  a  sum 
equal  to  or  in  excess  of  the  amount  of  the  judgment,  and  the  latter 
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would  thus  be  amply  secured  by  being  permitted  to  offset  his  judgment 
against  the  damages,  etc.,  which  might  be  awarded  to  the  respoi^dent 
against  him ;  whereas,  if  he  had  been  permitted  to  proceed  under  the 
execution,  he  would  have",  unquestionably,  financially  ruined  the  re- 
spondent, who  was  already  suffering  severely  from  the  effects  of  the' 
bankruptcy  proceedings  and  the  seizure  of  his  property. 

It  now  appears  that,  at  the  very  time  the  respondent's  attorney  was 
applying  for  the  above-mentioned  restraining  order,  he  held  the  as- 
signment upon  whick  he  now  bases,  in  part,  at  least,  his  present  claim 
to  a  superior  equity  *8  that  of  the  judgment  creditor.  Under  these  cir- 
cumstances, to  permit  the  respondent  or  his  attorney  to  now  deny  the 
right  of  the  petitioning  creditors  to  use  the  judgment  as  an  offset  would 
be  most  inequitable  and  contrary  to  good  conscience.  True,  the  re- 
straining order  before  mentioned  was  subsequently,  on  the  motion  of 
the  respondent's  attorney,  dissolved,  and  it  is  urged  that  by  reason 
thereof  no  harm  resulted  to  the  judgment  creditor  from  the  original 
restraint.  I  do  not  feel,  however,  in  view  of  the  fact  that,  shortly  aft- 
er the  restraining  order  was  dissolved,  the  bankrupt's  personal  prop- 
erty was  disposed  of  at  a  sale  under  a  foreclosure  of  a  chattel  mort- 
gage, and  the  other  circumstances  of  the  case,  that  I  am  free  to  spec- 
ulate as  to  whether  any  harm  came  to  the  petitioning  creditor  from 
the  original  restraining  order.  After  proceedings  on  the  execution 
were  stayed,  he  had  every  right  to  assume  that  he  would  be  permitted 
to  offset  the  judgment  against  any  damages  which  might  be  assessed 
against  him  and  the  other  petitioners,  and  that  therefore  it  was  not  nec- 
essary for  him  to  attempt  to  protect  his  judgment  at  the  time  of  the 
sale  under  the  .foreclosure  proceedings.  It  seems  to  me  that  the  re- 
spondent and  his  attorney,  having  taken  the  position  which  they  did  in 
procuring  the  original  restraining  order,  must  abide  by  it. 

7.  These  conclusions  lead  to  the  confirmation  of  the  special  master's 
report  in  all  respects,  except  that  part  which  finds  that  the  attorney 
for  the  respondent  has  a  lien  upon  the  moneys  to  be  awarded  to  the 
respondent  in  these  proceedings.  As  before  stated,  I  have  not  found  it 
necessary  to  consider  that  specific  question.  A  decree  will  be  enter- 
ed, fixing  and  allowing  as  the  costs,  counsel  feies,  expenses,  and  dam- 
ages, occasioned  to  the  respondent  by  the  seizure  of  his  property,  the 
sum  of  $1,000  (the  aggregate  of  the  two  bonds),  less  the  sum  of  $502.24, 
the  amount  of  the  judgment  recovered  by  one  of  the  petitioning  cred- 
itors. All  of  the  obligors  on  the  bonds  are  jointly  and  severally  liable 
for  the  balance,  except  the  Donrter  Denholtz  Company,  which  is  liable 
only  to  the  extent  of  the  bond  executed  by  it ;  that  is  to  say,  $250.  The 
costs  of  this  proceeding,  including  special  master's  fees,  being,  as  before 
stated,  no  part  of  *the  costs  occasioned  by  the  seizure,  must  be  paid  by 
the  petitioners,  in  addition  to  the  sum  before  mentioned. 


Digitized  by 


Google 


624  241  FEDEBAL  BEPOBTEB 

UNITEJD  STATES  ▼.  PROVIDENCE  TRIBUNE  00. 
(District  Court,  D.  Rhode  Island.    April  S,  1917.) 

1.  OoNTiaiPT  *»ft— Statute — ^Newspapbb  Pubucatiow. 

The  publication  by  a  newspaper  of  the  city  In  which  a  court  is  sitting  of 
an  article  tending  to  obstruct  the  administration  of  Justice  in  pending 
proceedings  is  wltidn  Judicial  Code  (Act  March  3,  1911,  c.  231)  S  268,  36 
Stat  1163  (Comp.  St.  1916,. §  1245),  giving  courts  power  to  punish  con- 
tempt in  case  of  misbehaTlor  of  any  i)erBon  in  tholr  presence  or  so  near 
thereto  as  to  obstruct  the  administration  of  justicl^ 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent.  Dig.  §t  8,  15-18.] 

2.  OoRTEMPT  €=al4 — Intebfebence  wrra  Gband  Jubt. 

Interference  with  the  proceedings  of  a  grand  Jury  In  the  performance 
of  its  functions  is  as  truly  a  contempt  of  court  as  is  interfer«kce  with 
the  proceedings  of  a  petit  Jury. 

[Ed.  Note. — For  other  cases,  see  Contempt,  Cent  Dig.  §{  36-41.] 
8.  Contempt  ^=39 — Intebfebence  wfth  Gbakd  Jt7bt — ^Pdblicatior  or  Pbo- 

(SBDINGS. 

Since  secrecy  is  essential  to  proceedings  of  a  grand  Jury,  to  prevent 
warning  to  offenders  that  their  conduct  is  under  .investigation,  to  pre- 
vent tampering  with  witnesses,  to  protect  the  reputations  of  Innocent 
persons  whose  conduct  is  or  may  be  under  investigation,  and  to  protect 
witnesses  before  the  grand  Jury,  conspicuous  publication  in  a  newspaper 
of  large  circulation  that  the  conduct  of  certain  offenders  is  under  investi- 
gation, and  that  certain  witnesses  or  documentary  evidence  are  or  will  be 
before  the  grand  Jury,  is  an  interference  with  grand  Jury  proceedings, 
which  is  a  contempt. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  |g  8,  15-18.] 

4.  OoNTEUPT  €=»9 — Nbwspafeb  Publication — Witnesses  Apfxabino  Befobk 

Gband  Juby. 

An  article  stating  that  certain  named  witnesses  were  taken  before  the 
grand  Jury,  and  that  it  was  believed  they  had  given  the  authorities  much 
valuable  evidence,  and  that  prescriptions  had  been  found  in  their  posses- 
sion which  would  play  a  prominent  part  in  the  future,  was  sufhcient  in- 
terference with  the  grand  Jury  proceedings  to  constitute  contempt 

[Ed.  Note. — For  other  cases,  see  Contempt,  Cent.  Dig.  {{  8,  15-18.] 

5.  Contempt  <S=>9 — ^Newspapeb  Pubuoation — Facts  Obtained  bt  Obsebva- 

WON. 

That  witnesses  could  state  that  they  had  been  before  the  grand  Jury,^ 
and  that  persons  could  observe  their  entrance  into  the  grand  Jury  room, 
does  not  entitle  a  newspaper  to  publish  such  information  conspicuously. 

[Ed.  Note. — For  other  cases,  see  Contempt,  Cent.  Dig.  §{  8,  15-18.] 

Information  against  the  Providence. Tribune  Company  for  contempt 
»i  court.    Defendant's  motion  to  dismiss  information  denied. 

Harvey  A.  Baker,  U.  S.  Atty.,  of  Providence,  R.  I.  (Wm.  H.  Cam- 
field,  Asst  U,  S.  Atty.,  of  Providence,  R.  I.,  on  the  brief),  for  the 
United  States. 

J.  J.  Fitzgerald,  of  Pawtucket,  R.  I.,  for  defendant 

BROWN,  District  Judge.  This  is  an  information  filed  by  the 
United  States  Attorney  for  this  district  for  alleged  contempt  of  court 
in  the  publication  of  tiie  following  newspaper  article  relating,  to  pro- 
ceedings of  the  grand  jury: 

•  «s>For  otber  cases  se«  suns  topic  *  KBY-NCHBBB  in  all  Key-Numbered  DiseiU  *  Indexes 
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PROMINENT  PHYSICIANS  INVOLVED  IN   ' 

FEDERAL  WAR  ON  COCAINE  DEALERS. 

Jfon  and  Woman  Arretttei  <m  Oompira-  Valuable  Information. 

cy  Charge  Hay  Become  WUnettei         It  is  believed  that  the  couple  ham 
««.  *k.  /xn.....^.^...*  given  the  autljorltles  much  valuable 
jwr  tM  wwnmem.                 information.    When  arrested  a  number 
of  prescriptions  for  pulverized  mor- 
phine and  cocaine  were  found  In  th^r 
,>^in^n«  ^T.  A  ^TTN  TTTT.V             possesslon  and  these  will  play  a  proml- 
BBTORH  GRAND  JUHY            ^^4.  p^rt  m  ttie  proceedings  In  Oie 
_____  United  States  District  Court  In  the 
'"~~^~'                            near  future. 

•«.-  <       i     I.    .-■  •  Joseph  Lewis,  alias  Jimmy  Oardlner, 

Four  prominent  physicians,  one  a  colored,  was  arrested  Monday  evening 
State  offldal  and  another  a  well-known  ^n^  arraigned  late  yesterday  after- 
Bepnbllcan  politician  In  a  town  not  In  no^n  before  United  States  Commission- 
Providence  county,  are  »id  to  be  in-  g,  jYanlc  Healy  on  a  charge  of  lUegal- 
volved  in  the  investigation  which  is  jy  gelling  and  distributing  cocaine  and 
being  conducted  into  the  llUdt  cocaine  morphine.  He  pleaded  not  guilty  and 
business  by  officials  of  the  Internal  y^g^^  ^eld  in  SIOOO  baU  for  a  hearing 
Bevenne  Service  here  and  which  has  Q^zt  Monday. 

already  resulted  in  the  arrest  of  two  Lewis,  who  spent  all  of  Monday 
men  and  a  woman.  Other  arrests  night  and  all  dv  yesterday  in  the  cell 
are  expected  in  the  near  future.  jfOQn,  qq  ^^  ^itA  floor  of  the  Federal 

Two  of  the  prisoners,  It  Is  said,  have  building,  was  80  sick  because  of  want 
been  permitted  by  the  authorities  to  j^f  the  drug  that  he  could  not  be  ar- 
tell  their  story  and  may  become  wit-  ndgned  until  after  he  had  been  treated 
nesses  for  the  Government,  Another  by  ^  physician.  He  presented  a  plU- 
man,  an  Italian  boot-black,  well  known  ^ble  and  heart-rending  sight  as  he 
in  the  downtown  section  of  the  dty,  turned  and  twisted,  begging  the  Unit- 
was  a  visitor  at  the  office  of  Edward  ^  states  marshals  to  give  him  some 
J.  Dunn,  Deputy  Oollector  of  Internal  "coke." 
Revenue,   this   morning.  '      »>,.    ...         -r       ,     j 

Grace  Adams  and  Aaron  Hutchins,  Physicians  Involved, 

who  were  arrested  last  Monday  bn  a  No  one  who  has  anything  to  do  with 
charge  of  conspiracy  to  obtain  drugs  the  present  investigation  bad  any  idea 
in  violation  of  the  Harrison  Act,  were  that  the  tratHc  in  drugs  was  so  ex- 
brought  from  the  County  Jail  at  Cran-  tensive  as  it  appears  to  be  in  Prov- 
ston,  this  morning,  and  taken  before  idence.  Physicians  widely  known  and 
the  grand  Jury.  When  arraigned  Mon-  heretofore  of  good  reputation  and  sup- 
day,  the  couple  pleaded  not  guilty  and  posed  to  be  engaged  in  lawful  practice 
were  held  in  $1000  each  for  a  bearing  are  said  to  be  deeply  involved  in  the 
next  wedu  cocaine  traffic. 

The  first  two  lines  were  in  large  letters  at  the  head  of  the  first  page 
and  extending  its  full  width. 

[1,  2]  That  the  publication  by  a  newspaper  of  the  city  in  which  a 
court  is  sitting  of  an  article  tending  to  obstruct  the  administration  of 
justice  in  proceedings  pending  in  that  court  is  within  section  268  of 
tiie  Judicial  Code  is  so  well  settled  as  to  require  no  discussion.  In 
re  Independent  Publishing  Co.  (D.  C.)  228  Fed.  787;^  U.  S.  v.  Toledo 
Newspaper  Co.  (D.  C.)  220  Fed.  458;  Id..  237  Fed.  986,  —  C.  C.  A. 
— ;  U.  S.  V.  Huff  (p.  C.)  206  Fed.  700. 

"The  gprand  jury,  like  the  petit  jury,  is  an  appendage  of  the  court, 
acting  under  the  authority  of  the  court"    See  Savin,  Petitioner,  131 

t  See,  also,  240  Fed.  84S>. 

Digitized  by  VjOOQIC 


626  20.  FEDERAL  BEPORTBB 

U.  S.  267,  277,  9  Sup.  Ct.  699,  33  L.  Ed.  150,  citing  Heard  v.  Pierce, 
8  Cush.  (Mass.)  338,  341,  54  Am.  Dec.  757. 

Ttie  powers  of  the  grand  jury,  the  scope  of  the  inquiries  which  they 
may  make,  and  the  trust  imposed  in  them  are  set  forth  in  Hale  v. 
Henkel,  201  U.  S.  43,  61,  26  Sup.  Ct.  370,  373  (50  L.  Ed.  652): 

'•They  are  not  appointed  for  the  prosecutor  or  for  the  court;  they  are 
appointed  tor  the  government  and  for  the  people ;  and  of  botb  the  gOTemment 
and  people  it  is  surely  the  concernment  that,  on  one  hand,  all  crimes,  whether 
given  or  not  given  in  charge,  whether  described  or  not  described  with  profes- 
sional skill,  should  receive  the  punishment,  which  the  law  denounces;  and 
that,  on  the  other  hand,  innocence,  however  strongly  assailed  by  accusations 
drawn  up  in  regular  form,  and  by  accusers,  marshalled  in  legal  array,  should, 
on  full  investigation,  be  secure  in  tliat  protection,  which  tiie  law  engages  that 
she  shall  enjoy  inviolate." 

Interference  with  the  proceedings  of  a  grand  jury  in  the  perform- 
ance of  its  functions  is  as  truly  a  contempt  of  court  as  is  interference 
with  the  proceedings  of  a  petit  jury,  either  in  the  course  of  a  trial 
or  during  its  deliberation. 

[3]  Secrecy  is  essential  to  the  proceedings  of  a  grand  jury  for 
many  reasons.  Publicity  may  defeat  justice  by  warning  offenders  to 
escape,  to  destroy  evidence,  or  to  tamper  with  witnesses.  Even  when 
indictments  have  been  found  and  presented  to  the  court,  secrecy  is 
extended  until  those  .indicted  have  been  arrested. 

To  warn  offenders  that  their  conduct  is  under  investigation  by  a 
grand  jury,  that  certain  witnesses,  or  documentary  evidence  against 
them,  are  or  will  be  before  the  grand  jury,  is  especially  serious,  when 
this  warning  is  given  in  a  conspicuous  and  sensational  way  by  a  news- 
paper of  large  circulation.  Even  when  it  does  not  lead  to  the  flight 
of  an  offender,  it  may  result  in  the  disappearance  of  witnesses  and 
of  documentary  proof,  and  thus  in  a  failure  of  the  grand  jury  to  se- 
cure evidence  sufficient  for  an  indictment. 

Secrecy  is  also  required  in  order  that  the  reputations  of  innocent 
persons  may  not  suffer  from'  the  fact  that  their  conduct  is  under  in- 
vestigation, or  has  been  investigated,  by  a  grand  jury.  See  Charge 
to  Grand  jury  by  Mr.  Justice  Field,  2  Sawyer,  667,  677,  Fed.  Cas. 
No.  18,255. 

Secrecy  is  further  required  for  the  protection  of  witnesses  who 
may  go  before  the  grand  jury,  and  to  encourage  them  to  make  full 
disclosure  of  their  knowledge  of  subjects  and  persons  under  investiga- 
tion, without  fear  of  evil  consequences  to  themselves.  Atwell  v.  U. 
S.,  162  Fed.  97,  100,  89  C.  C.  A.  97,  17  L.  R..A.  (N.  S.)  1049,  15  Ann. 
Cas.  253. 

Premature  disclosures  may  thus  injuriously  affect  and  embarrass 
the  attorneys  for  the  United  States  in  the  duty  of  presenting  matters 
to  the  grand  jury,  the  grand  jury  itself  in  the  duty  of  investigation, 
and  court  and  grand  jury  alike  in  giving  protection  to  witnesses  and 
to  other  persons,  by  preventing  scandals  and  rumors  respecting  naat- 
ters  which  may  or  may  not  be  under  investigation.  Furthermore,  such 
prenjature  reports  may  go  further  and  prejudice  the  mind  of  the  ptib- 
lic,  thus  affecting  a  trial  which  may  follow  the  action  of  the  grand 
jury. 
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In  Patterson  v.  Colorado,  205  U.  S.  454,  463;  27  Sup.  Ct.  556,  558 
(51  L.  Ed.  879,  10  Ann.  Cas.  689),  Mr.  Justice  Holmes  said: 

"When  a  case  is  finished,  courts  are  subject  to  the  same  criticism  as  ot^er 
pei^le;  but  the  propriety  and  necessity  of  preventing  Interference  with  the 
course  of  Justice  by  premature  statement,  argument,  or  intimidation  hardly 
can  be  denied." 

See  also  U.  S.  v.  United  Shoe  Mchry.  Co.  of  New  Jersey  (C.  C.) 
198  Fed.  870. 

We  have  next  to  consider  the  respondent's  argument  as  to  the 
meaning  of  the  article.  The  seventh  paragraph  of  the  motion  to  dis- 
miss is  as  follows: 

"Seventh.  That  the  said  publication  in  the  first  paragraph  thereof  does  not 
refer  to  any  act  or  matter  before  the  grand  Jury,  but  refers  to  Investigations 
being  conducted  by  the  internal  revenue  service." 

This  is  based  upon  theterms  of  a  single  paragraph,  as  if  it  were  an 
isolated  statemqit.  It  is  an  elementaiy  rule  of  interpretation  that  the 
context  must  also  be  considered.  The  "Federal  War  on  Cocaine 
Dealers,"  referred  to  in  the  heading,  seems  to  include,  not  only  ac- 
tion of  the  officials  of  the  internal  revenue  service,  but  of  the  grand 
jury  as  well.  The  subheading  "Before  Grand  Juty"  relates  generally 
to  what  follows. 

The  investigation  of  matters  by  the  internal  revenue  officers,  the 
presenting  of  the  results  of  such  investigations  by  the  United  States 
Attorney  to  the  grand  jury,  and  the  action  of  the  grand  jvu7  thereon, 
are  so  commonly  understood  to  be  all  indispensable  and  closely  related 
steps  in  any  effective  prosecution  that  we  must  regard  as  rather  far- 
fetched the  contention  that  the  article  does  not  set  forth  that  any 
violations  of  internal  revenue  laws  by  any  physicians  were  being 
considered  by  the  grand  jury.  It  is  expressly  stated  that  four  promi- 
nent physicians  are  involved,  and  from  the  whole  article  is  apparent 
the  intention  to  disclose  as  near  as  seems  advisable  the  identity  of 
the  persons  to  whom  the  scare  head  relates,  and  the  names  of  wit- 
nesses and  nature  of  evidence  to  be  produced  against  them  before  the 
grand  jury. 

[4]  If,  however,  we  put  upon  the  text  the  narrowest  interpretation, 
there  remains  the  fact  that  it  states  as  a  fact  that  the  persons  whose 
names  are  given  were  taken  before  the  grand  jury,  and  the  following 
statement  is  made  concerning  them: 

"Valuable  Injormatloa. 

"It  is  believed  that  the  couple  have  given  the  authorities  much  valuable  In- 
formation. When  arrested,  a  number  of  jprescrlptlons  for  pulverized  morphine 
and  cocaine  were  found  in  their  possession,  and  these  will  play  a  prominent 
part  in  the  proceedings  in  the  United  States  District  Court  in  the  near 
future." 

As  a  justification  it  is  urged  that  the  persons  who  had  been  taken 
before  the  grand  jury  were  at  liberty  to  state.the  fact,  and  that  other 
persons  who  knew  said  fact  were  at  liberty  to  state  it.  It  is  also  urged 
that  there  is  npt  a  disclosure  of  anything  occurring  within  the  grand 
jury  room. 


Digitized  by 


Google 


528  241  FSDEEAL  BBFOBTEB 

Plainly,  howevrt",  it  is  a  disclosure  of  what  persons  were  before 
the  grand  jury  during  its  session. 

"For  what  purpose  was  this  statement  made,  if  not  to  give  informa- 
tion as  to  what  the  grand  jury  was  doing? 

In  certain  cases,  where  offenders  had  been  arrested  and  held  in 
custody  or  by  bail  to  answer  to  the  action  of  a  grand  jury,  or  had 
previously  been  examined  before  a  magistrate,  such  a  statement  might 
be  of  little  consequence.  On  the  other  hand,  however,  at  times  when 
the  grand  jury  is  making  an  investigation,  an  announcement  of  the 
names  of  witnesses  called  might  amount  to  all  the  information  neces- 
sary to  disclose  the  discovery  of  a  crime  and  point  directly  to  the  per- 
son under  investigation. 

[6]  That  a  person  may  have  observed  some  act  done  by  officials  of 
the  law,  which  he  was  not  sworn  to  keep  secret,  does  not  justify  him 
in  publishing  it  at  large.  It  is  the  duty  of  a  citizen  to  assist,  and  not 
to  frustrate,  the  work  of  the  administration  of  justice. 

The  sessions  of  the  grand  jury  are  private ;  and  though  it  may  be 
necessary  to  admit  through  a  door  exhibits  or  persons,  this  does  not 
justify  the  use  of  the  corridor  or  approaches  to  the  graild  jury  room 
for  observation  of  who  or  what  goes  in.  What  is  before  the  grand 
jury  is,  under  the  law,  secret ;  and  if  one  learns  what  is  before  the 
grand  jury  by  seeing  or  being  told  what  went  in,  he  cannot  treat  this 
as  a  public  fact,  and  use  it  for  the  purpose  of  disclosing  what  is  secret 
under  the  law — all  that  occurs  before  the  grand  jury. 

That  there  may  be  some  leakage  .through  3ie  observations  of  individ- 
ujJs  who  happen  to  be  in  the  courthouse  corridors  and  are  inclined 
to  gossip  is,  however,  a  matter  of  small  importance,  which  has  no  bear- 
ing upon  the  question  whether  a  newspaper,  whose  business  is  pub- 
licity, and  which  gives  the  widest  possible  circulation  of  information, 
may  employ  special  observers  to  find  out  who  and  what  goes  into  the 
grand  jury  room^  and  by  publishing  it  create  or  satisfy  curiosity  as  to. 
what  the  grand  jury  is  doing.  As  a  newspaper  is  in  the  business  of 
creating  or  giving  great  publicity,  and  as  the  ordinary  casual  observer 
is  not,  there  is  no  force  in  the  argument  that  a  newspaper  may  publish 
with  impunity  whatever  an  individual  might  repeat  without  danger 
of  prosecution. 

There  is  a  difference  between  having  one  or  two  men  know  a  thing 
which  they  have  no  pecuniary  interest  in  spreading,  and  in  having 
a  whole  town  or  city  know  a  thing  through  the  act  of  a  corporation 
which  has  a  pecuniary  interest  in  spreading  news  as  widely  as  possi- 
ble. 

It  makes  little  difiference  whether  information  as  to  the  grand  jury 
is  conveyed  by  direct  statement,  or  by  the  collection  and  publication 
of  circumstantial  evidence  of  such  character  as  to  enable  the  public 
to  draw  a  natural  inference.  The  disclosure  and  its  extent,  and  not 
the  special  mode  of  disclosure  of  what  the  law  requires  to  be  done  in 
secret,  is  the  important  thing. 

In  Globe  Newspaper  Co.  v.  Commonwealth,  188  Mass.  449,  452,  74 
N.  E.  682,  684  {3  Ann.  Cas.  761],  the  court,  speaking  through  Chief 
Justice  Knowlton,  said: 
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"The  writer  bad  not  the  excuse  that  he  was  communicating  facts  of  a 
public  nature  whldli  It  might  be  proper  to  publish.  The  article  was  a  dis- 
closure of  the  efforts  of  the  commonwealth's  ofllcers,  In  the  examination  and 
preparation  of  evidence,  Information  of  whldi,  tf  one  chanced  to  obtain  It, 
should  have  been  treated  as  confldentlal." 

In  State  v.  Pennington,  3  Head  (Tenn.)  299,  75  Am.  Dec.  771,  an 
indictment  was  sustained  for  the  common-law  offense  of  eavesdrop- 
ping, in  stealthily  approaching  the  grand  jury  room  for  the  purpose 
of  listening  to  and  overhearing  what  was  said  and  done.  The  observa- 
tion of  the  door  of  the  grand  jury  room,  in  order  to  learn  what  is 
going  on,  by  seeing  who  or  what  is  going  in,  may.  differ  in  degree ; 
but  informati(»i  so  acquired  is  not  of  facts  of  a  public  nature,  and  the 
public  has  no  right  of  access  to  the  approaches  to  the  grand  jury  room 
to  procure  such  information.  That  in  many  cases,  or  in  a  particular 
case,  no  harm  may  be  done,  is  of  little  consequence  in  determining  the 
question  of  legal  right.  Many  cases  require  the  utmost  secrecy,  es- 
pecially cases  which  recently  have  come  before  the  courts  relating  to 
enterprises  and  offenses  against  the  government  and  against  neutrsJity. 

The  objections  to  the  information  in  point  of  law  are,  in  my  opin- 
ion, without  merit. 

The  following  authorities  are  cited  by  the  United  States  in  support 
of  the  information:  U.  S.  v.  Toledo  Newspaper  Co.  ([D.  C]  1915) 
220  Fed.  458;  In  re  Independent  Publishing  Co.  ([D.  C]  1915)  228 
Fed.  787;  U.  S.  v.  United  Shoe  Mchry.  Co.  of  N.J.  (D.  C.)  198  Fed. 
870;  Russell  on  the  Law  of  Crimes  (7th  Eng.  Ed.)  vol.  1,  p.  540; 
Patterson  v.  Colorado,  205  U.  S.  454,  462,  27  Sup.  Ct.  556,  51  L. 
Ed.  879,  10  Ann.  Cas.  689;  Rapalje  on  Contempts,  p.  72;  In  re 
Martindale,  [1894]  3  Ch.  193,  page  200;  Globe  Newspaper  Co.  v. 
Commonwealth,  188, Mass.  449,  74  N.  E.  682,  3  Ann.  Cas.  761;  28 
Harvard  Law  Review,  605 ;  Telegram,  etc.,  Co.  v.  Commonwealth  of 
Mass.,  172  Mass.  294,  52  N.  E.  445;  44  L.  R.  A.  159,  70  Am.  St. 
Rep.  280;  King  v.  Davies  (1906)  1  K.  B.  ESv.  32;  King  v.  Fleet 
(1818)  1  B.  &  Aid.  379;  Higgins  v.  Richards,  [1912]  28  Law  Times 
Rep.  202;  Rex  v.  Parke,  [1903]  2  K.  B.  Div.  432;  King  v.  Tibbitts 
&  Windust,  [1902]  1  K.  B.  Div.  77;  King  v.  JoUiffe  (1791)  4  Term 
Rep.  (Dum.  &  East)  285 ;  In  re  Summerhayes  (D.  C.  1895)  70  Fed. 
769;  Atwell  v.  U.  S.  (1908)  162  Fed.  97,  100,  89  C.  C.  A.  97,  17  L. 
R.  A.  (N.  S.)  1049,  15  Ann.  Cas.  253;  In  re  Martindale  [1894]  3  Ch. 
Div.  Law  Rep.  193,  200. 

Motion  to  dismiss  denied. 

Counsel  will  be  heard  upon  the  question  of  punishment 
241 F.— ^ 
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THE  MINA. 

THE  ATTUALITA. 

(DJstrict  Court,  E.  D.  Virginia.    March  17,  1917.) 

OoiiisioN  9=>82(2) — Steamships  in  Fog — Excessive  Speed. 

A  collision  occurred  in  the  Mediterranean  Sea  at  night  In  a  dense  fog 
between  the  steamship  Mina,  laden  with  wheat  bound  for  a  French  port, 
and  the  steamship  Attualita,  light,  bound  from  Genoa  to  XJibraltar.  The 
Mina  was  struck  on  her  port  quarter,  the  stem  of  the  Attualita  penetrat- 
ing for  28  feet,  and  when  the  vessels  were  separated,  four  hours  later, 
Immediately  sank.  By  tiie  testimony  from  the  Mina  she  was  proceeding 
at  slow  speed  and  sounding  fog  signals,  when  fog  signals  were  heard 
ahead  slightly  to  port,  and  she  then  altered  her  course  to  starboard,  and 
shortly  stopped  her  engine,  continuing  to  blow  fog  signals.  On  the  ap- 
pearance of  the  Attualita  off  her  port  beam,  coming  toward  her  at  full 
speed,  she  started  fuU  speed  ahead  under  a  starboard  wheel ;  but  the  col- 
lision occurred  almost  at  once.  On  the  otlier  hand,  the  Attualita  claimed 
to  be  going  at  slow  speed,  that  she  did  not  beer  the  fog  signals  of  the 
Mina  until  close,  and  that  the  Mina  at  fall  speed  struck  her  bow  at  an 
angle  of  about  30  degrees,  swinging  her  around.  Held,  that  the  physical 
facts  shown  supported  the  evidence  of  the  Mina  that  she  was  nearly  at 
rest  and  was  struck  at  right  angles  by  the  other  vessel  at  high  speed, 
that  the  Mina  was  not  chargeable  with  fault  for  going  ahead  under  the 
circumstances,  and  that  the  Attualita  was  solely  In  fault. 
[Ed.  Note.— For  other  cases,  see  Collision.  Cent.  Dig.  H  170,  172-174.1 

In  Admiralty.  Suit  for  collision  by  George  Basil  Mandakas,  owner 
of  the  steamship  Mina  and  by  the  master  of  the  Mina  as  bailee  of 
her  cargo,  against  the  steamship  Attualita ;  the  Societi  Anonima  Lloyd 
Del  Pacifico,  claimant.    Decree  for  libelants. 

See,  also,  238  Fed.  909, C.  C.  A.  — . 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City,  and  Edward  R. 
Baird,  Jr.,  of  Norfolk,  Va.,  for  The  Mina. 

Hughes,  Little  &  Seawell  and  Hughes  &  Vandeventer,  all  of  Nor- 
folk, Va.,  for  The  Attualita. 

WADDILL,  District  Judge.  On  the  morning  of  the  28th  of  July, 
1916,  about  2 :30  o'clock,  in  the  Mediterranean  Sea,  at  a  point  claimed 
by  the  parties  to  be  40  and  55  miles,  respectively,  eastward  of  Gi- 
braltar, the  steamships  Mina  and  Attualita  were  in  collision,  resulting 
in  the  sinking  and  total  loss  of  the  Mina  and  her  cargo. 

The  Mina  was  a  Greek  freight  steamer,  built  in  1908,  2,307  tons 
gross,  1,473  net  register,  300  feet  long,  45  feet  beam,  20  feet  3  inches 
deep ;  and  the  Attualita,  an  Italian  freight  steamer,  built  in  1900,  4,791 
tons  gross,  2,999  net  register,  390  feet  long,  49  feet  9  inches  beam, 
and  ^  feet  deep.  At  the  time  of  the  collision,  the  Mina  was  bound 
from  Buenos  Aires,  South  America,  to  Cette,  France,  with  a  cargo 
of  4,300  tons  of  wheat,  in  bulk  and  in  bags ;  and  the  Attualita,  light, 
bound  from  Genoa  to  Baltimore,  via  Gibraltar.  The  Mina  was  leaving 
Gibraltar,  and  the  Attualita  bound  for  that  port,  en  route,  for  coal. 

The  libel  was  filed  by  George  Basil  Mandakas,  sole  owner  of  the 
Mina,  against  the  steamship  Attualita,  for  which  daim  was  made,  and 
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answer  filed,  by  the  Societi  Anonima  Lloyd  Del  Pacifico,  a  corpora- 
tion, by  the  ship's  master,  and  the  master  of  the  Mina,  as  bailee,  filed 
a  petition  in  behalf  of  "the  owners  of  the  cargo  against  the  Attualita. 
•  The  collision  occurred  in  a  dense  fog,  which  came  on,  as  conceded 
by  both  ships,  about  1  o'clock  in  the  morning,  and  lasted  until  long 
after  the  accident.  The  bow  of  the  Attualita  cut  into  the  port  quarter 
of  the  Mina,  at  a  point  60  to  65  feet  from  die  stem,  penetrating  some 
28  feet  through  to  the  starboard  side  of  hatch  No.  4.  The  Attualita 
remained  fast  in  the  Mina,  and  the  two  ships  kept  in  that  position 
until,  with  the  aid  of  two  government  trawlers  and  the  engines  of  the 
Attualita,  they  were  pulled  apart  about  6  o'clock  in  the  morning  when 
the  Mina  immediately  sank. 

The  faults  assigned  by  the  vessels,  respectively,  one  against  the 
other,  are  those  usually  made  in  collision  cases,  namely:  Unsea- 
worthiness ;  shortage  in  crew  and  equipment ;  dereliction  in  perform- 
ance of  duties  by  officers  and  crew ;  running  at  excessive  speed  in 
fog;  failure  to  give  and  hear  proper  fog  signals ;  and  improper  naviga- 
tion, upon  the  ships  approaching  and  discovering  the  presence  of  each 
other. 

The  Mina's  statement  is:  That  from  Gibraltar  to  Europa  Point,  a 
distance  of  about  2  miles,  she  navigated  on  a  course  southeast  by 
south,  and  from  Europa  Point  took  her  course  to  Cape  de  Gata,  the 
southeastemmost  point  of  Spain,  which  is  the  regular  course  for  ves- 
sels boimd  for  the  south  of  France  from  Europa  Point  to  Cape  de 
Gata,  being  nearly  <mi  a  straight  line,  and  the  compass  course  nearly 
east.  That  she  was  steering  east  half  quarter  south,  or,  according  to 
the  American  compass,  east  one-eighth  south;  and  it  was  while  on 
this  course  that  the  collision  occurred.  The  weather  was  fine,  the  sea 
calm,  and  the  ship's  speed  about  9  knots.  That  the  master  retired  to 
his  cabin  about  12  o'clock,  and  while  reading  was  called  out  at  1 
o'clock.  He  went  on  the  bridge,  and  remained  there  until  the  colli- 
sion ;  fog  having  set  in,  the  weather  and  sea  continuing  as  heretofore. 
He  at  once  ordered  his  engines  put  dead  slow  to  2^^  to  3  knots,  and 
sounded  the  usual  fog  signals,  which  were  blown  until  the  collision. 
That  the  ship's  whistle  was  a  strong,  high-toned  one,  and  could  be 
heard  a  long  distance,  and  was  in  good  condition.  That,  while  thus 
proceeding,  a  British  government  patrol  boat  was  observed  on  the 
Mina's  starboard  side,  going  in  the  same  direction  with  herself,  and 
likewise  giving  fog  signals,  and  proceeding  at  about  the  same  rate  of 
speed.  'The  fog  continued,  and  at  about  a  quarter  past  2  the  lookout, 
stationed  on  the  forecastle  head,  reported  a  faint  whistle  nearly  ahead, 
a  little  to  the  port,  and  the  Mina  altered  her  course  about  3  points  to 
the  southward,  further  away  from  the  most  frequented  course  of 
ships  bound  to  Gibraltar.  That  after  an  interval  of  about  two  minutes, 
this  whistle  was  again  reported,  and  heard  3  or  4  points  on  the  port 
beam,  and  the  ship,  while  on  a  course  about  southeast  by  east,' ordered 
her  engines  stopped,  and  continued  blowing  her  fog  signals.  That  in 
a  few  minutes,  estimated  from  three  to  six  by  the  lookout  and  master, 
respectively,  two  whistles  were  heard  abeam  of  the  Mina's  port  side, 
when  she  aJtered  her  course  slightly  to  starboard,  and  in  about  two 
minutes  the  Attualita  appeared  b^ing  on  the  Mina's  bridge,  her  lights. 
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white,  red,  and  green,  showing,  and  at  a  distance  of  about  two  ship's 
lengths  away,  proceeding  at  a  high  rate  of  speed.  The  master  of  tiie 
Mina,  believing  that  to  be  the  best  way  to  escape*  from  what  he  deemed 
inevitable  collision,  rang  his  engines  full  speed  ahead,  and  put  his  helm 
hardastarboard,  with  a  view  of  throwing  his  stem  away  from  the  bow 
of  the  Attualita,  but  without  avail,  and  the  collision  quickly  followed. 

The  Attualita's  statement  is:  That  on  the  night  preceding  the  c<rf- 
lision,  July  28,  1916,  when  abeam  and  about  7  miles  off  Cape  Sacristin, 
on  the  Spanish  coast,  at  9:15  o'clock,  she  set  her  course  for  Europa 
Point,  west  of  south  magnetic,  making  at  the  time  about  10  or  lOV^ 
knots.  That  her  master  remained  on  the  bridge  until  midnight  The 
weather  at  that  time  was  good,  but  a  little  hazy.  That  about  1  o'clock 
he  was  called  by  the  second  mate,  on  account  of  fog,  and  went  on  the 
bridge,  and  remained  there  from  thence,  on  to  the  collision.  That  he 
at  once  ordered  the  engines  slowed,  and  about  a  quarter  past  1  they 
were  slowed  down;  the  fog  signals  being  regularly  given.  That  a 
vessel  was  behind  her,  following,  and  subsequently  she  came  up  and 
stood  by  her  after  the  collision,  and  all  through  the  night.  That  the 
first  known  of  the  Mina  was  while  the  Attualita  was  moving  about 
3V2  miles  an  hour,  about  2:35  a.  m.,  when  her  white  light  was  ob- 
served on  the  Attualita's  starboard  bow  about  1%  to  1%  points,  cross- 
ing the  latter's  bow  from  starboard  to  port,  and  moving  rapidly  a 
very  short  distance  away.  That  she  also  showed  her  red  light.  That 
the  Attualita's  lookout  gave  one  bell,  indicating  that  she  was  coming . 
on  the  starboard  side.  That  the  master  received  the  report,  and  saw 
the  light  at  the  same  time,  having  heard  no  fog  signals  ahead,  and  had 
no  report  of  any.  That  signals  were  at  once  given  to  hardaport,  and 
the  ship's  engines  were  put  full  speed  astern.  That  appropriate  signals 
were  given,  which  indicated  that  the  Attualita  was  changing  her  course 
to  starboard,  and  her  engines  moving  full  speed  astern;  the  Mina 
being  at  the  time  1^^  points  on  the  Attualita's  starboard  bow.  That, 
after  seeing  the  white  light,  the  red  light 'of  the  Mina  showed,  and 
about  a  minute  after  seeing  tiie  white  light  the  Attualita's  master  heard 
a  weak  whistle  from  the  Mina,  and  she,  running  at  full  speed,  quickly 
collided  with  the  Attualita,  striking  the  Mina's  port  side  about  op- 
posite hatch  No.  4.  That  tiie  Mina's  lick  on  the  Attualita's  port  bow 
pulled  the  latter  ship  around  to  port,  widening  the  angle  of  collisioa 
from  30  to  60  degrees. 

There  is  a  grave  conflict  in  the  testimony  as  to  occurrences  at  the 
time  of  the  collision,  and  to  reach  a  correct  determination  of  the  merits 
of  the  controversy  the  court  must  largely  depend  upon  the  reasonable- 
ness and  unreasonableness  oi  the  respective  contentions,  viewed  in  the 
light  of  what  happened,  as  shown  by  the  injuries  sustained  by  the  re- 
spective vessels  and  the  results  which  followed. 

Each  vessel  claims  to  have  been  virtually  at  a  standstill,  and  that  the 
other  was  running  at  a  high  rate  of  speed.  The  Attualita  says  that 
she  first  observed  the  white  light  of  the  Mina  within  a  minute  of  the 
colUsion,  crossing  her  bow  from  starboard  to  port ;  that  she  put  her 
engines  full  speed  astern,  and  her  wheel  hardaport,  with  a  view  of 
lessening  the  chance  of  collision ;  that  the  Mina,  showing  her  red  light, 
and  while  running  at  full  speed,  impaled  her  port  quarter  into  the 
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bow  of  the  Attualita;  that,  with  the  ships  200  feet  apart  and  the  At- 
tualita  bearing  on  the  Mina's  port  bow,  she  had  changed  her  course 
4  points  at  the  time  the  ships  first  came  in  contact,  as  shown  in  dia- 
gram A,  and  was  pulled  around  from  her  position  of  30  degrees  to 
the  position  of  60  degrees,  penetrating  the  Mina,  as  shown  by  dia- 
gram B: 

The  court  is  convinced  that  diaoram 
the  collision  did  not  and 
could  not  have  occurred  in 
the  manner  claimed  by  the 
Attualita.  For  a  vessel  to 
have  passed  from  her  star- 
board bow,  so  as  to  have  driv- 
en her  port  quarter  into  the 
bow  of  the  Attualita,  caus- 
ing such  an  injury  as  shown  J5»JS?r<Un«T 
in  this  case,  is  impossible,  as  ""tact. 
it  also  is  that  the  Attualita 
could  have  changed  her  course  4  points  within  a  distance  of  200  feet, 
so  as  to  have  thrown  her  bow  in  a  position  to  make  possible  the  colli- 
sion in  the  manner  insisted  upon ;  and  the  claim  that  the  Mina  impaled 
herself  onto  the  Attualita's  bow,  and  pulled  her  around  from  30  to  60 
degrees,  is  too  highly  improbable,  if  not  impossible,  to  be  accepted. 
The  Aurania  and  The  Republic  (D.  C.)  29  Fed.  98,  121 ;  The  Norman- 
die  (D.  C.)  43  Fed.  151,  159;  Knight's  Modem  Seamanship,  c.  13, 
p.  189. 

The  character  of  the  injury,  and  the  result  thereof  to  the  Mina,  as 
well  as  the  character  of  the  injury  to  the  stem  of  the  Attualita,  pre- 
cludes the  theory  that  the  collision  could  have  happened  as  contended 
for  by  the  Attualita.  The  testimony,  in  the  court's  view,  conclusively 
shows  that  it  occurred   as  shown  by  dia-  oiaoram  C. 

gram  C,  namely,  that  the  Attualita  struck 
the  Mina's  port  quarter  opposite  her  No. 
4  hatch,  virtually  at  right  angles,  her  head- 
way carrying  her  into  and  practically  at  right 
angles  through  the  Mina,  across  to  the  star- 
board coaming  of  No.  4  hatch,  a  distance  of 
some  28  feet.  The  Attualita  was  made  fast 
into  the  Mina,  where  she  remained  for  four  (  attualita 
hours,  until  pulled  out  by  the  working  of  her 
own  engines,  aided  by  two  government  trawl- 
ers, when  the  Mina  quickly  sank.  The  character  and  extent  of  this 
.  crash  and  cut  into  the  Mina,  loaded  as  she  was  with  a  cargo  of  wheat, 
in  bulk  and  in  bags,  could  not  have  occurred,  had  not  the  Attualita 
been  proceeding  at  a  high  rate  of  speed,  and  would  not  have  occurred 
as  it  did,  as  demonstrated  alike  by  the  directness  of  the  cut  into  the 
Mina  and  the  character  of  the  injury  to  the  stem  of  the  Attualita,  if 
the  Mina  had  not  been  practically  at  a  standstill  at  the  time,  which  the 
court  finds  to  be  the  fact,  and  that  the  collision  was  caused  by  the 
Attualita  running  into  and  colliding  with  the  Mina,  while  she  was 
practically  at  rest. 
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The  expert  testimony  as  to  how  these  vessels  must  have  come  to- 
gether, as  gathered  from  the  effect  upon  the  Attualita,  tearing  away 
her  stringer  beam  on  the  port  side  for  a  distance  of  30  feet  from  the 
frame  of  the  ship,  causing  considerable  damage  to  the  hull  of  the  ves- 
sel, a  distance  of  30  feet  from  the  stem,  and  the  manner  in  which  she 
was  made  fast  into  the  Mina,  fully  sustains  the  view  taken  by  the  court, 
as,  indeed,  it  would  be  manifest  without  the  aid  of  expert  testimony. 
Had  the  Mina  not  been  at  a  standstill,  serious  injury  to  the  Attualita's 
stem,  and  considerable  bending  of  the  same  to  port,  would  have  been 
inevitable ;  and  had  she  been  proceeding  at  speed,  she  would  have  been 
either  torn  to  pieces,  or  cut  entirely  in  two,  and  quickly  sunk. 

The  suggestion  that  the  Mina  erred  in  putting  her  engines  full 
speed  ahead,  instead  of  reversing  the  same,  is  not  well  taken  under  the 
facts  in  this  case.  The  rule  contended  for  generally  applies,  and 
should  ordinarily  be  adopted ;  but  circumstances  vary  the  rule,  and  in 
the  court's  view  the  Mina's  determination  to  go  ahead  was  the  wise 
course  to  pursue,  and  at  all  events,  under  the  circumstances,  it 
was  but  an  error  in  extremis.  The  Ludvig  Holberg,  157  U.  S.  60, 
15  Sup.  Ct.  477,  39  L.  Ed.  620;  The  Umbria,  166  U.  S.  404,  405,  17 
Sup.  Ct.  610,  41  L.  Ed.  1053 ;  The  Pocomoke  (D.  C.)  150  Fed.  193,  197. 
Nor  should  the  Mina,  under  the  circumstances  of  this  case,  be  held 
otherwise  at  fault,  in  respect  to  her  navigation  prior  to  and  at  the  time 
of  the  collision,  as  the  court  is  convinced  that  she  did  all  that  could 
reasonably  be  required  of  her,  after  the  presence  of  the  Attualita  in 
the  fog  became  known.  The  Ne\v  York  &  Liverpool  Mail  S.  S.  Co. 
V.  Rumball.  21  How.  372,  16  L.  Ed.  144;  The  Scotia,  14  Wall.  170, 
192, 20  L.  Ed.  822 ;  The  Umbria,  supra,  166  U.  S.  404, 17  Sup.  Ct.  610, 
41  L.  Ed.  1053;  Dunton  v.  Allen  Line  S.  S.  Co.,  Ltd.,  119  Fed.  590,  55 
C.  C.  A.  541 ;  The  Belgian  King,  125  Fed.  869,  875,  60  C.  C.  A.  451. 

What  is  said  respecting  the  conflict  in  the  testimony  as  to  the  occur- 
rences at  the  time  of  the  collision  is  equally  true  of  much  of  the  testi- 
mony leading  up  to  the  accident,  especially  that  relating  to  the  speed 
of  the  vessels,  the  giving  of  fog  signals,  etc.,  which  latter  discrepancy, 
however,  is  not  so  material  as  the  former,  as  it  relates  merely  to  in- 
cidents bearing  upon,  as  distinguished  from  those  that  actually  entered 
into,  the  collision.  The  correctness  of  the  criticisms  as  to  the  speed 
of  the  vessels  may,  in  part,  be  accounted  for  by  the  correct  determina- 
tion of  the  place  at  which  the  collision  actually  took  place,  as  contend- 
ed for  by  the  respective  parties;  and  the  fact  that  the  Attualita  did 
not  hear  the  fog  signals  of  the  Mina,  preceding  the  collision,  does  not 
prove  that  they  were  not  sounded.  The  Lepanto  (D.  C.)  21  Fed.  651, 
656,  657;  The  Patria  (D.  C.)  92  Fed.  411.  It  may  be  that  the  fog  sig- 
nals that  the  Attualita  did  hear,  from  a  vessel  claimed  to  be  behind  her, 
were  those  of  the  Mina  ahead,  as  it  is  difficult  for  the  court  to  believe 
that  there  was  a  vessel  behind  her  at  all,  for  the  reason,  as  the  At- 
tualita says,  that  upon  the  happening  of  the  collision  it  remained  in  the 
vicinity  of  the  ships  in  collision  until  early  the  next  morning,  and  never 
made  itself  known,  or  pretended  to  offer  assistance  in  response  to  the 
Attualita's  repeated  and  earnest  distress  signals  for  help. 

Moreover,  the  court,  upon  full  consideration  of  the  whole  testimony, 
taking  into  account  the  manner  and  deportment  of  the  witnesses  on 
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the  stand,  the  reasonableness  of  their  statements,  and  the  circumstances 
surrounding  the  two  vessels  prior  to  and  at  the  time  of  the  collision,  is 
inclined  to  solve  the  differences,  as  respects  the  speed  and  fog  signals, 
in  favor  of  the  navigators  of  the  Mina,  against  those  of  the  Attualita, 
though  the  latter  were  greater  in  number  than  those  of  the  former. 
The  mission  of  the  Attualita  was  in  connection  with  the  war,  which 
called  for  expedition,  and  as  little  notoriety  as  to  her  movements  as 
possible ;  and  her  navigators  gave  evidence  of  apprehension  of  danger 
from  submarines  and  other  methods  of  destruction,  which  made  it 
more  than  probable,  while  in  the  war  zone,  upon  encountering  fog,  that 
she  would  have  paid  but  little  attention  to  the  same,  and  have  made 
time  while  her  presence  could  not  be  observed.  The  Mina,  loaded, 
and  engaged  in  an  ordinary  mercantile  pursuit,  would  not  likely  have 
been  running  such  a  risk.  The  protection  afforded  by  the  fog  would 
rather  have  tended  to  encourage  the  Attualita  to  make  time,  when  her 
presence  could  not  be  observed,  than  otherwise,  even  to  incurring  risk 
of  collision.  So  it  is,  at  the  time  of  the  collision,  the  Mina  was  found 
practically  at  a  standstill  in  the  water,  while  the  Attualita  was  running 
at  a  speed  highly  reprehensible  in  a  fog. 

A  decree  may  be  entered  finding  the  Attualita  wholly  in  fault  for 
the  collision. 


UNITED  STATES  v.  CHASE  NAT.  BANK. 
■      (District  Conrt,  8.  D.  New  York.    April  21,  1917.) 

1.  Bnxs  AND  Notes  $=>1 — Natube  of  Bnx — Coupixtion. 

A  bill  made  in  the  form  of  a  check,  even  if  valid,  is  Incomplete,  and 
not  commerdal  paper  at  all,  until  it  has  been  indorsed  and  delivered  to 
some  person  other  than  the  drawer. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  1 1.1 

2.  Bills  akd  Notes  <&=>434 — Foboed  Bills — Liability. 

An  army  officer,  detailed  to  the  quartermaster's  department,  and  au- 
thorized to  draw  up<xi  funds  placed  by  the  Treasury  Department  of  the 
United  States  at  his  disposal,  was  assisted  by  a  sergeant  While  the 
officer  was  temporarily  absent  upon  leave,  the  sergeant  took  one  of  the 
regulation  drafts  of  the  Treasury  Department,  filled  it  in  to  the  order  of 
the  officer,  and  forged  the  latter's  name  as  drawer.  Having  forged  the 
Indorsement  of  the  officer's  name  in  blank,  he  cashed  the  che<^  over  the 
counter  of  a  bank,  which  Indorsed  the  check  to  defendant,  which  received 
payment  from  the  Treasury  Department.  The  forgery  being  discovered, 
suit  was  instituted  against  defendant  to  obtain  a  refund  of  the  amount  so 
paid.  Held  that,  as  the  check  was  ineffective  as  commercial  paper  until  in- 
dorsement of  the  name  of  the  drawee,  who  was  also  the  drawer,  and  as 
any  holder  may  fill  a  genuine  biU  with  the  names  of  others  and  forge  their 
Indorsements,  without  affecting  his  rights  or  the  drawee's  obligation,  the 
United  States  cannot  recover  from  defendant  the  amount  paid  on  the 
bill. 

[Ed.  Note.— For  other  cases,  see  BlUs  and  Notes,  Cent.  Dig.  S!  1268- 
1274.1 

At  IfSw.    Action  by  the  United  States  against  the  Chase  National 
Bank.    Verdict  directed  for  defendant. 
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This  Is  an  action  at  law  to  recover  from  the  defendant,  a  bank,  ttie  amount 
of  a  check  or  sight  draft  dravm  under  the  following  circumstances:  Lieuten- 
ant Sumner  was  an  officer  In  the  United  States  army,  detailed  to  the  Quarter- 
master's Department  and  authorized  as  such  to  draw  uxwn  funds  placed  by 
the  Treasury  Department  at  his  disposal.  One  Howard,  a  sergeant  in  the 
Quartermaster's  Department,  had  l)e«n  detailed  to  assist  Sumner  for  some 
time  i>ast,  and  had  learned  his  method  of  availing  himself  of  these  funds. 
While  Sumner  was  temporarily  away  upon  leave,  Howard  took  one  of  tire 
regulation  drafts  of  the  Treasury  Department,  fllled  it  to  the  order  of  Sum- 
ner, and  forged  Sumner's  name  as  drawer.  Having  then  forged  the  indorse- 
ment of  Sumner's  name  in  blank,  he  cashed  the  check  over  the  counter  of 
the  Howard  National  Bank  of  Vermont.  Thljs  bank  Indorsed  the  check  to 
the  defendant,  which  upon  delivery  presented  it  to  the  Treasurer  of  the 
United  States,  who  paid  it.  Howard's  forgery  was  soon  discovered,  and  the 
plalntlfT  thereupon  sued  the  defendant  to  obtain  a  refund  of  the  amount  so 
paid.  Other  circumstances  are  admitted  by  the  stipulation  under  which  the 
cause  was  tried,  but  they  are  relevant  only  upon  the  question  of  the  negli- 
gence of  the  several  parties,  and  as  such  do  not  require  statement  her^. 

Joseph  A.  Burdeau,  of  New  York  City,  for  the  United  States. 
Henry  Root  Stem,  of  iicw  York  City,  for  defendant. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  No  one  disputes  since  Price  v.  Neal,  3  Burr.  1354,  that 
a  drawee  may  not  recover  money  paid  upon  paper  foiled  by  the 
drawer;  on  the  other  hand,  no  one  disputes  that,  if  the  bill  be  once 
lawfully  signed  and  uttered,  no  innocent  holder  may  collect  the  bill 
with  a  forged  indorsement  and  retain  the  proceeds.  The  question  at 
bar  presents  the  case  where  the  forger  not  only  forges  the  putative 
drawer's  name,  but  makes  the  bill  payable  to  the  drawer  and  then 
forges  the  indorsement  as  well. 

[1]  A  bill  made  in  the  form  of  this  dieck,  even  if  valid,  is  incom- 
plete, and  not  commercial  paper  at  all,  until  it  has  been  indorsed  and 
delivered  to  some  person  other  than  the  drawer.  Until  then  it  is  in 
form  only  an  order  to  pay  to  the  maker,  and  no  obligation  can  arise 
between  the  maker  as  maker  and  himself  as  payee.  This,  after  some 
confusion,  was  decided  in  the  case  of  notes  (Wood  v.  Harper,  2  Exch. 
13 ;  Brown  v.  De  Winter,  6  C.  B.  336),  and  is  now  unquestioned  law 
(Moses  V.  Lawrence  County  Bank,  149  U.  S.  298,  13  Sup.  Ct.  900, 
37  L.  Ed.  743 ;  Negotiable  Instruments  Law  [Consol.  Laws  N.  Y.  c 
38]  §  320).  It  is  so  obvious  as  not  to  justify  expatiation;  and  the  same 
reasoning  applies  to  bills. 

[2]  Therefore,  until  Howard  indorsed  Sumner's  name,  the  check 
did  not,  even  on  its  face,  exist  as  a  legal  instrument,  any  more  than 
an  undelivered  deed;  its  factum  was  in  abeyance.  When  he  did  in- 
dorse it  in  blank  and  deliver  it  to  the  Vermont  bank,  it  was  an  order 
to  pay  the  sum  to  bearer.  The  drawer's  name  was  forged,  but  the 
two  added  forgeries  of  the  same  name  were  of  no  more  significance 
than  if  the  forger  had  signed  Sumner's  name  three  times  as  drawer. 
The  rule  is,  however,  not  confined  to  cases  where  the  paper  is  payable 
to  drawer  or  maker.  It  is  generally  held  that,  if  the  drawer  selects 
as  payee  the  name  of  even  a  real  person,  and  forges,  not  only  the  draw- 
er's name,  but  the  payee's,  a  presenting  holder  may  keep  the  proceeds. 
Phillips  V.  Mercantile  National  Bank,  140  N.  Y.  556,  35  N.  E.  982, 
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23  L.  R.  A.  584,  37  Am.  St.  Rep.  596 ;  Bartlett  v.  First  National  Bank, 
247  111.  490,  93  N.  E.  -337 ;  Snyder  v.  Com  Exchange  National  Bank, 
221  Pa.  599,  70  Atl.  876,  128  Am.  St.  Rep.  780;  Coggill  v.  American 
Exchange  Bank,  1  N.  Y.  113,  49  Am.  Dec.  310;  Trust  Company  v. 
Hamilton  Bank,  127  App.  Div.  515,  112  N.  Y.  Sopp.  84.  National 
Bank  of  Commerce  v.  United  States,  224  Fed.  679,  p.  681,  140  C.  C. 
A.  219,  though  at  first  blush  it  seems  to  be  an  exception,  in  fact  went 
off  on  another  point,  and  recognizes  the  general  rule. 

It  is  true  that  the  decisions  are  not  unanimous  (First  National  Bank 
V.  N.  Y.  Bank,  152  111.  296,  38  N.  E.  739,  26  L.  R.  A.  289,  43  Am. 
St.  Rep.  247 ;  McCall  v.  Corning,  3  La.  Ann.  409,  48  Am.  Dec.  454), 
and  it  takes  only  slight  evidence  of  participation  to  defeat  the  holder 
(Bank  of  Danvers  v.  Bank  of  Salem,  151  Mass.  280,  24  N.  E.  44,  21 
Am.  St.  Rep.  450) ;  but  it  is  none  the  less  true  that,  where  the  fore- 
going facts  are  baldly  presented,  the  bettfer  considered  cases  protect 
the  presenting  holder.  Yet,  when  the  forger  draws  a  note  to  the  name 
of  a  payee,  either  real  or  fictitious,  and  the  drawee  or  maker  accepts 
it,  supposing  the  name  to  be  real,  no  subsequent  negotiation  of  it  by 
the  forger  gives  a  valid  title,  and,  if  the  drawee  pays,  he  may  recover. 
Shipman  v.  Bank  of  N.  Y.,  126  N.  Y.  318,  27  N.  E.  37.1,  12  L.  R.  A. 
791,  22  Am.  St.  Rep.  821 ;  Seaboard  Bank  v.  Bank  of  America,  193 
N.  Y.  26,  85  N.  E.  829,  22  L.  R.  A.  (N.  S.)  499;  Jordan  Marsh  & 
Co.  v.  Bank,  201  Mass.  397,  87  N.  E.  740,  22  L.  R.  A.  (N.  S.)  250; 
Tohnan  v.  American  National  Bank,  22  R.  I.  462,  48  Atl.  480,  52  L. 
R.  A.  877,  84  Am.  St.  Rep.  850.  These  last  cases  are  not  contrary  in 
principle;  they  depend  upon  the  fact  that  the  drawee  or  maker  has 
intended  as  payee  a  person  other  than  the  forger.  If  the  maker  really 
intends  to  make  the  forger  payee,  even  under  a  false  name,  his  in- 
dorsement is  good.  Robertson  v.  Coleman,  141  Mass.  231,  4  N.  E. 
619,  55  Am.  Rep.  471.  It  is  quite  true  that  Bank  of  England  v.  Vag- 
liano,  [1891]  App.  Cas.  107,  does  not  accord  with  these  cases,  and 
with  deference  it  is  doubtful  whether  the  judgments  of  Lord  Bowen 
below  and  Lords  Bramwell  and  Field  above"  are  not  to  be  preferred, 
where  the  matter  is  still  open.  The  effect  of  the  decision  was  indeed 
to  compel  Vagliano  to  pay  to  the  order  of  Glyka,  the  clerk,  when  he 
had  agreed  only  to  pay  to  the  order  of  Petridi  &  Co..  Moreover,  the 
result  of  the  decision  has  been  hardly  more  than  to  add  to  section  28 
a  clause  which  had  been  supposed  to  be  already  a  part  of  the  common 
law.    The  case  in  any  event  has  nothing  to  do  with  that  now  at  bar. 

Price  v.  Neal,  supra,  has  been  a  source  of  much  difference  of  opin- 
ion. Lord  Mansfield's  principle  that  the  loss,  should  fall  where  it 
chances,  while  often  commended  (the  doctrine  of  Price  v.  Neal,  4 
How.  L.  R.  297),  has  not  escaped  question.  It  must  be  confessed  that 
it  is  hard  upon  that  theory  to  explain  the  uniform  recovery  where  a 
valid  bill  has  been  stolen  and  forged  and  tjie  presenting  holder  has 
innocently  collected  the  money.  The  usual  explanation  is  that,  having 
converted  the  bill,  the  holder  has  been  guilty  of  a  wrong  at  law,  and 
is  not  equally  innocent  with  the  drawee ;  but  surely  that  is  a  conven- 
tional distinction,  not  properly  applicable  to  an  action  supposed  to 
turn  upon  natural  justice.     Moreover,  it  is  difficult  to  see  why  the 
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drawee  is  not  as  much  of  a  converter  as  the  presenting  holder.  He 
has  as  little  right  to  meddle  with  the  property  of  the  actual  holder  as 
the  presenting  holder,  and  his  putative  payment  is  no  payment  at  all. 
Such  diflSculties  may  best  be  left  till  they  arise,  because  in  the  case 
at  bar,  there  was  neither  an  actual  bill  nor  a  genuine  holder.  As  the 
bill  was  a  forgery,  and  created  no  obligation,  it  could  make  not  the 
slightest  difference  to  the  drawee  what  indorsements  it  bore,  or  wheth- 
er or  not  they  were  genuine.  The*  bill,  being  void,  could  never  be 
presented  by  Ae  true  owner,  assuming  the  payee  ever  became  its  true 
owner.  Now,  in  the  case  of  a  genuine  bill  stolen  and  forged,  the 
wrong  done  the  drawee,  who  pays  on  the  foiled  indorsement,  is  only 
that  he  must  pay  again,  a  wrong  which  cannot  arise  when  the  bill  is 
a  forgery.  Hence  the  forgery  of  the  indorsement  was  wholly  irrele- 
vant, even  if  the  bill  had  been  stolen  from  the  actual  payee. 

But  the  bill  never  had  b^n  delivered,  and  if  it  had  been  genuine 
the  forgery  would  have  been  equally  irrelevant.  Any  holder  or  the 
drawer  might  fill  a  genuine  bill  with  the  names  of  distinguished  per" 
sons,  and  forge  their  indorsements,  without  affecting  his  rights  or  the 
drawee's  obligation,  because  the  drawee  looks  only  to  the  drawer,  and 
to  the  title  of  the  holder  from  the  person  to  whom  or  for  whom  the 
drawer  actually  first  delivered  the  bill.  The  actual  holder  may  pass 
his  actual  title  by  any  name  that  he  has  been  called  in  the  bill,  and 
he  may  add  any  indorsements  to  real  persons  whom'  he  may  choose, 
if  he  avoids  delivery  to  them.  It  is  not  to  be  thought  that  the  secret 
purpose  of  any  holder  in  indorsing  the  name  of  a  person  not  a  holder 
is  an  exception  to  the  universal  rule  that  secret  intent  is  never  ma- 
terial. The  explanation  is  that  as  respects  the  drawee  all  such  indorse- 
ments are  not  part  of  the  contract,  since  a  drawee  cannot  hold  in- 
dorsers,  and  needs  only  an  authentic  drawer  and  his  true  appointee 
by  order,  however  named. 

From  no  aspect  can  those  cases  be  supported  which  treat  the  forgery 
of  the  payee's  name  as  relevanlj.  Indeed,  from'  the  report  in  Burrows 
it  seems  likely  that,  in  Price  v.  Neal,  Lee,  the  forger,  forged  the  in- 
dorsements along  with  the  bill  itself. 

A  verdict  will  be  directed  foe  the  defendant. 


Jn  re  MA  JOKS. 

(District  Court,  D.  Oregon.     April  16,  1917.) 

No.  3987. 

1.  Bankruftct  «=>399(3) — Exemptions — Fbaud. 

Where  a  debtor,  who  -had  arranged  to  rent  a  farm  and  the  equipment 
thereon,  thereafter  purchased  part  of  the  equipment  for  the  purpose 
of  cliiiming  it  as  exempt  from  liability  for  bis  debts,  under  L.  O.  L.  $  227, 
giving  him  an  exemption  In  such  property  In  kind,  but  not  in  money  In 
lieu  thereof,  and  very  shortly  thereafter  filed  a  voluntary  petition  in 
bankruptcy,  the  purchase  of  the  proijcrty  was  a  fraudulent  attempt  to 
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create  a  preference  in  favor  of  himself,  and  bis  dalm  of  exemption  was 
properly  denied. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {$  65T,  6^.] 

2.  Bankbttftct  «=»14S(11)— Right  ow  Tbusiex — ^iNstrRANcie  Pouot. 

Where  a  policy  insured  the  life  of  the  bankrupt,  payable  to  his  wife  as 
benefldary,  without  a  right  to  change  beneflclarles  being  reserved,  but 
provided  that,  on  the  death  of  the  benefldary,  the  Insured  might  designate 
another  benefldary,  and.  If  he  failed  to  do  so,  the  policy  would  be  pay- 
able to  his  personal  representatives,  the  insured  had  no  right  in  the 
policy  available  as  a  cash  asset,  and  therefore  the  trustee  acquired  no 
right  to  the  policy  under  Bankr.  Act  July  1,  1808,  c.  541,  §  70a,  subd.  1, 
30  Stat.  565  (C5omp.  St  1916,  §  9654)  which  vests  the  trustee  with  the  tltte 
to  property  which  prior  to  the  filing  of  the  petition  the  bankrupt  oould 
by  any  means  have  transferred,  or  which  might  have  been  levied  upon  and 
sold  under  Judicial  process  against  him,  with  a  proviso  that  he  may  re- 
tain a  life  insurance  policy  on  paying  to  the  trustee  the  cash  surrender 
value  thereof. 
[Ed.  Is'ote. — For  other  cases,  see  Bankruptcy,  Gent  Dig.  i  201.] 

In  Bankruptcy;  In  the  matter  of  G.  W.  Majors,  bankrupt.  The 
referee  entered  an  order  disallowing  certain  exceptions  claimed  by 
the  bankn.pt  and  determining  that  the  trustee  took  no  interest  in  a 
certain  life  insurance  policy,  and  both  the  trustee  and  the  bankrupt 
seek  a  review  thereof.    Order  and  judgment  of  the  referee  affirmed. 

Hewitt  &  Sox,  of  Albany,  Or.,  for  bankrupt 
Hill  &  Marks,  of  Albany,  Or.,  for  trustee. 

WOIvVERTON,  District  Judge.  The  referee  in  bankruptcy,  on 
January  29,  1917,  made  an  order  in  the  above  matter,  whereby  he  al- 
lowed certain  exemptions  claimed  by  the  bankrupt  and  disallowed  oth- 
ers and  determined  at  the  same  time  that  the  trustee  took  no  interest  in 
a  certain  life  insurance  policy  whereby  the  Dakota  Mutual  Life  Insur- 
ance Company  insured  the  life  of  the  bankrupt  in  the  sum  of  $2,000, 
payable  to  his  wife  as  the  beneficiary  under  the  policy,  if  living  at  the 
time  of  his  death;  otherwise,  to  his  executors,  administrators,  or  as- 
signs. 

The  trustee  and  the  bankrupt  are  both  seeking  a  review  of  the  order 
and  judgment  of  the  referee ;  the  former  claiming  error  in  the  ruling 
as  to  the  insurance  policy,  and  the  latter  in  not  allowing  all  of  the  ex- 
emptions claimed.  The  exemptions  claimed  and  not  allowed  consist  of 
the  following  property : 

Two  horses. $300.00 

One  wagon,  one  old  buggy,  one  harness 50.00 

Two  cows,  five  swine 150.00 

Hay  and  other  feed  provided  for  the  use  of  said  animals 50.00 

[  1  ]  To  understand  the  nature  of  the  controversy,  it  is  necessary  to 
allude  to  the  facts  out  of  which  it  arose.  Some  time  prior  to  October, 
1916,  the  bankrupt  borrowed  $1,200  from  the  J.  W.  Cusick  &  Co.  bank. 
With  this,  and  other  money  tliat  he  had,  being  then  engaged  in  the 
farming  industry,  he  purchased  stock  £uid  farming  equipment.  On 
October  2,  1916,  he  sold  at  public  sale  all  the  personal  property  then 
owned  by  him,  consisting  of  live  stock,  farm  implements,  and  equip- 
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ment,  except  a  team  which  he  later  sold  at  private  sale.  Of  the  money- 
realized  from  the  sale,  he  deposited  '$753.33  in  a  bank  in  Albany.  Very 
shortly  afterwards,  namely,  on  October  6th,  J.  W.  Cusick  &  Co.  sued 
the  bankrupt,  and  gamisheed  the  money  in  the  b^nk  thus  deposited. 
Thereafter  the  bankrupt  purchased  the  above-described  property, 
which  he  is  claiming  as  exempt.  He  frankly  admits,  in  his  testimony 
before  the  referee,  that  he  put  his  money  into  this  personal  property 
so  that  his  creditors  could  .not  enforce  payment  against  him ;  in  other 
words,  so  that  he  could  claim  the  property  as  exempt  as  against  their 
demands.    To  substantiate  this,  I  need  only  quote  the  following: 

"Q.  Instead  of  paying  your  debts,  you  put  It  [the  money]  Into  exempt  pr<^ 
erty?  A.  Yes,  sir;  I  had  to.  Q.  Why  did  yon  have  to?  A.  Because  they 
would  have  taken  everything  I  had." 

What  his  indebtedness  was  at  the  time  he  made  these  purchases  does 
not  appear.  On  October  28th  he  filed  a  voluntary  petition  in  bank- 
ruptcy, praying  adjudication,  and  by  schedule  attached  showed  that  his 
indebtedness  amounted  to  $1,588,  and  his  assets,  including  the  proper- 
ty claimed  as  exempt,  to  $1,403.33.  It  appears  that  the  bankrupt  had 
arl-anged  with  one  Riley  to  take  his  place  (farm  supposedly)  "with 
everything  furnished,"  but  decided,  after  he  had  been  sued,  to  buy  the 
exempt  property  from  Riley.  This  is  indicative  of  the  bankrupt's  pur- 
pose in  disposing  of  all  his  property,  both  that  which  was  exempt  and 
that  which  was  not.  He  did  not  intend  to  conduct  his  industry  further 
with  his  own  implements  and  equipment,  but  with  such  as  werf  to  be 
.  furnished  him  by  Riley.  His  direct  and  especial  reason,  however,  for 
purchasing  the  property,  was,  as  he  has  expressed  it,  that  otherwise  his 
creditors  would  have  taken  everything  he  had.  He  did  not  need  to  own 
it  under  present  arrangements,  but  was  induced  to  buy  it  that  he  mi^t 
evade  proportionately  his  liability  to  his  creditors.  His  voluntarily 
petitioning  so  soon  afterwards  to  be  adjudged  a  bankrupt,  considering 
that  quite  a  large  portion  of  his  money  had  been  tied  up  in  the  bank 
by  garnishment,  presents  a  situation  strongly  persuasive  that  he  did 
all  this  in  anticipation  of  bankruptcy.  It  is  tantamount  to  creating  a 
preference  in  favor  of  himself,  which  renders  it  voidable  within  the 
spirit  of  the  bankruptcy  act. 

The  local  statute  relating  to  exemptions  does  not,  as  is  the  case  in 
other  states,  grant  exemption  in  money  in  lieu  of  property,  but  only  in 
property  in  kind.  Section  227,  Lord's  Oregon  Laws.  The  attempt, 
therefore,  to  avail  himself  of  the  statute  by  converting  the  money  into 
exempt  property  in  anticipation  of  bankruptcy  was  a  fraud  upon  the 
creditors,  and  it  has  been  so  held  in  this  circuit  in  a  case  of  strong 
analogy  to  this.  Freedman  Bros.  Co.  v.  Parker,  186  Fed.  693,  108  C.  C. 
A.  511  (citing  McGahan  v.  Anderson,  from  the  Fourth  Circuit,  113 
Fed.  115,  119,  51  C.  C.  A.  92).  I  am,  of  course,  bound  by  this  author- 
ity, which  has  the  further  merit  of  being  sound  upon  principle.  It  fol- 
lows that  the  bankrupt  caiuiot  legitimately  claim  this  property  as  ex- 
empt. 

[2]  As  it  relates  to  the  insurance  policy,  if  it  had  been  made  pay- 
able to  his  wife  as  beneficiary,  without  else,  it  is  clear  the  assured 
would  have  possessed  no  interest  in  it,  which  he  could  have  trtosf  erred^ 
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or  which  might  ha»e  been  levied  upon  and  sold  under  judicial  process 
against  him.  Central  Bank  of  Washington  v.  Hume,  128  U.  S.  195,  9 
Sup.  Ct.  41,  32  L.  Ed.  370.  This  case  holds  that  the  money  to  become 
due  under  such  a  pcJicy  bdongs  at  the  moment  it  issues  to  the  person 
named  as  beneficiary.  The  policy  in  question  contains  the  following 
clause : 

"Change  of  Benefidary. — ^When  the  right  lOf  revocation  has  been  reserved, 
or  In  case  of  the  death  of  any  beneflclary  under  either  a  revocable  w  Irrevoca- 
ble designation,  the  insured,  subject  to  any  existing  asslghment  of  the  policy, 
may  designate  a  new  beneficiary  with  or  without  reserving  right  of  revoca- 
tion by  filing  written  notice  thereof  at  the  home  office  of  the  company  accom- 
panied by  the  policy  for  suitable  indorsement  .thereon.  If  any  beneflclary 
shall  die  before  the  insured,  and  the  insured  shall  not  have  designated  a  new 
benefidary,  the  interest  of  such  beneficiary  shall  be  payable  to  the  insured, 
*    *    *    executors,  administrators,  or  assigns." 

It  does  not  appear  that  the  right  of  revocation  was  reserved  by  the 
assured ;  hence  tiie  condition  under  which  he  might  have  designated  a 
new  or  different  beneficiary  did  not  exist ;  nor  could  it  exist  until  the 
decease  of  his  wife,  if  he  survived  her.  In  such  a  case,  it  would  seem 
that  the  wife  took  an  interest  in  the  policy,  irrevocable  except  by  her 
consent.  Of  course,  after  her  death,  different  relations  would  prevail. 
The  interest  that  she  possesses  in  the  policy  is  more  than  a  mqre  ex- 
pectancy ;  it  is  a  life  interest,  dependent  upon  her  survival  of  her  hus- 
band. Can  it  be  said  that  such  a  policy,  though  it  has  a  cash  surrender 
value,  is  payable  to  the  assured? 

The  case  is  unlike  In  re  White,  174  Fed.  333,  98  C.  C.  A.  205,  26  I.. 
R.  A.  (N.  S.)  451,  where,  under  the  policy,  the  assured  himself  could 
surrender  it  for  "paid-up  insurance  or  other  value."  Nor  is  it  like  the 
case  of  Mutual  Benefit  Life  Insurance  Co.  v.  Swett,  222  Fed.  200,  137 
C.  C.  A.  640,  where  there  was  reserved  to  the  assured  the  special  privi- 
lege while  the  policy  was  in  force  of  changing  the  beneficiary,  by  re- 
turning the  policy  to  the  company  with  written  request  for  indorsement 
of  such  change  on  the  policy.  These  cases  are  illustrative,  however, 
and  the  converse  must  be  true — ^that,  where  the  insured  has  not  re- 
served to  himself  the  right  of  assignment  and  chailge  of  beneficiary  at 
his  will,  he  can  make  no  such  assignment  or  change  without  the  as- 
sent of  the  beneficiary. 

In  a  comparatively  recent  case,  the  Supreme  Court  has  held,  con- 
struing the  provisions  of  section  70a  of  the  Bankruptcy  Act,  that  it  was 
the  purpose  of  Congress  to  pass  to  the  trustee  that  sum  which  was 
available  to^  the  bankrupt  on  his  policy  at  the  time  of  bankruptcy  as  a 
cash  asset;  'otherwise,  to  leave  to  the  insured  the  benefit  of  his  life  in- 
surance— ^the  purpose  of  the  act  being  to  vest  the  surrender  value  in 
the  trustee  for  the  benefit  of  the  creditors.  Burlinghani  v.  Crouse,  228 
U.  S.  459,  33  Sup.  Ct.  564,  57  L.  Ed.  920,  46  L.  R.  A.  (N.  S.)  148. 

No  sum  under  the  policy  in  controversy  was,  at  the  time  of  the  insti- 
tution of  bankruptcy  proceedings,  available  to  the  bankrupt  as  a  cash 
asset.  He  could  not  have  assigned  or  transferred  the  policy,  so  as  to 
reduce  it  to  a  cash  asset.  Nor  did  he  have  such  an  absolute  interest 
in  the  policy  that  it  could  have  been  levied  upon  and  sold  under  judi- 
cial process  with  effect  that  the  purchaser  could  demand  the  surrender 
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value.  Why?  Because  the  wife  is  entitled  to  the  sftrrender  value  in 
case  she  survives  her  husband.  Her  interest,  it  is  true,  is  contingent 
upon  her  survival ;  yet  nevertheless  it  is  one  of  which  she  cannot  be 
divested  without  her  assent.  Such  being  the  case,  how  can  it  be  said 
that  the  surrender  value  was  payable  to  the  bankrupt  ?  If  he  survives 
his  wife,  then,  under  the  clause  above  quoted,  he  not  having  designated 
a  new  beneficiary,  the  interest  of  the  present  beneficiary  is  made  pay- 
able to  himself,  his  executors,  administrators,  or  assigns.  Then,  and 
not  till  then,  would  the  surrender  value  be  payaUe  to  himself  abso- 
lutely. This  proves  quite  conclusively  that  the  surrender  value  is  not 
now  payable  to  the  insured — the  bankrupt.  In  such  a  case,  the  effect 
of  section  70a,  says  the  Supreme  Court,  is  "to  leave  to  the  insured  the 
benefit  of  his  life  insurance." 
The  referee's  order  and  judgment  will  be  affirmed. 


UNITED  STATES  v.  HAMMBHS  et  aL 
(District  Court,  S.  D.  Florida.    April  23,  1917.) 

1.  Cbiuinal  I/aw  «=»304(1)— "Judicial  Notick." 

"Judicial  notice"  may  be  delined  as  the  cognizance  of  certain  facts 
which  Judges  and  Jurors  may  property  take  and  act  upon  without  proof, 
because  they  already  know  them. 

[Ed.  Note. — ^Por  other  cases,  see  Criminal  I*w,  Cent.  Dig.  H  700,  701, 
704,  716,  2951%. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Judicial  Notice.] 

2.  Cbtminai.  Law  «=»304(1) — ^Poisons  «=»»— Judiciai,  NortOE — iNDicnatNT 

— Sufficiency. 

Harrison  Anti-Narcotic  Act  Dec.  17,  1914,  a  1,  (  1,  3S  Stat  785  (Comp. 
St.  1916,  g  6287g),  provides  that  doalers,  eta,  In  opium  or  coca  leaves,  or 
any  compound,  manufacture,  salt,  derivatlTe,  or  preparation  thereof,  shall 
register.  Indictments  charging  defendants  with  a  conspiracy  to  violate 
the  act,  and  with  Tlolations  thereof,  alleged  salsa  of  cocaine,  morphine, 
and  morphine  sulphate,  but  did  not  allege  that  cocaine  is  a  compound, 
salt,  derivative,  manufacture,  or  preparation  of  coca  leaves,  or  that  mor- 
phine sulphate  and  morphine  are  preparations  of  opium.  Held,  that 
the  court  would  not  take  judicial  notice  that  such  drugs  were  derivatives 
of  opium  and  coca  leaves,  and  hence  the  indictments  were  defective  tor 
failure  to  allege  such  fact,  for  an  accused  should  be  apprised  ot  the 
charge  against  blm. 

[Ed.  Note. — For  other  cases,  see  Criminal  Lew,  Cent.  Dig.  §{  700,  701, 
701,  715,  2931% ;   Poisons,  Cent.  Dig.  {  6.] 

3.  Indictment  and  Information  <g=»lll(l) — Negativing  ESxceptions. 

The  Harrison  Antl-Narcotic  Act,  §  2a  (Comp.  St.  1916,  %  6287h),  de- 
clares that  nothing  In  the  section  shall  apply  to  the  dispensing  or  dis- 
tribution of  any  of  the  excepted  drugs  by  a  physician,  dentist,  or  veteri- 
nary surgeon  registered  under  the  act  in  the  course  of  bis  professional 
practice  only,  provided  that  such  physldan,  dentist,  or  veterinary  sur- 
geon shall  kcop  a  record  of  all  drugs  dispensed  or  distributed,  showing 
the  amount  dispensed  or  dlstrlbutetl,  e.^cept  such  as  may  be  dispensed  or 
distributed  to  a  patient  upon  whom  such  physician,  etc.,  shall  personally 
attend.  An  Indictment  charging  physicians  who  had  been  duly  registered 
by  the  collector  of  internal  revenue,  and  who  had  paid  the  tax  required. 
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wltli  a  violation  of  the  act  In  distributing  narcotics,  failed  to  negative  the 
exception  in  favor  of  physldanB  diq;iensing  drugs  to  patients  on.  wlioin 
they  personally  attend.  Held,  that  the  Indictment  was  defective,  for, 
as  the  exception  was  part  of  the  essential  of  the  offense,  the  burden 
was  on  the  state  to  negative  It. 

[Bd.  Note. — ^For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  {  295.] 

R.  C.  Hammers  and  H.  M.  Bruce  were  indicted  for  conspiracy  to  vio- 
late the  Harrison  Anti-Narcotic  Act,  and  they  demur.  Demurrers  sus- 
tained. 

Fred  Botts,  Asst.  U.  S.  Atty.,  of  Jacksonville,  Fla. 
McKay,  Withers  &  Phipps,  of  Tampa,  Fla.,  for  defendants. 

CALL,  District  Judge.  On  February  21,  1917,  the  grand  jury  pre- 
sented seven  indictments;  Nos.  282  and  287  being  against  the  de- 
fendants. Hammers  and  Bruce  for  conspiracy  to  violate  the  Harrison 
Anti-Narcotic  Act,  and  the  others  against  the  defendant  R.  C.  Hamr 
mers,  charging  violations  of  the  same  act. 

Demurrers  were  interposed  to  each  of  said  indictments  by  the  de- 
fendant or  defendants  on  various  grounds.  Some  of  these  grounds 
are  common  to  each  of  the  indictments.  The  seventh  ground  of  de- 
murrer to  No.  272  raises  the  question  whether  the  indictment  should 
allege  that  cocaine  is  a  salt,  derivative,  compound,  manufacture,  or 
preparation  of  coca  leaves.  Some  of  the  indictments  cliarge  the  sale  of 
morphine  sulphate,  and  others  of  morphine.  The  same  question  is 
made  to  each  of  these,  and  what  is  said  of  cocaine  equally  applies  to 
morphine  sulphate  and  morphine. 

[1,  2]  Section  1  of  the  act  approved  December  17,  1914,  known 
as  the  Harrison  Anti-Narcotic  Act,  provides  that  dealers,  etc.,  in  "opi- 
um or  coca  leaves,  or  any  compound,  manufacture,  salt,  derivative  or 
preparation  thereof,"  shall  register,  etc.  The  indictments  in  question 
nowhere  allege  that  the  cocaine,  morphine  sulphate,  or  morphine  is 
opium  or  coca  leaves,  or  any  compound,  manufacture,  salt,  derivative, 
or  preparation  of  opium  or  coca  leaves.  It  is  therefore  to  be  decided 
whether  the  court  will  take  judicial  cognizance  of  the  fact  that  cocaine 
is  a  compound,  salt,  derivative,  manufacture,  or  preparation,  of  coca 
leaves,  and  morphine  sulphate  and  morphine  a  compound,  salt,  de- 
rivative, or  preparation  of  opium.  If  the  court  will  take  judicial  cog- 
nizance of  these  facts,  the  indictments  need  not  allege  them,  and  they 
need  not  be  proven  on  the  trial.  If  it  is  required  to  prove  the  fact  on 
the  trial,  it  seems  to  me  that  then  the  allegation  should  be  contained  ii? 
the  indictment;  otherwise,  the  allegata  and  probata  would  not  cor- 
respond. 

"Judicial  notice  or  knowledge  may  be  defined  as  the  cognizance  of  cer- 
tain facts  which  Judges  and  jurors  may,  under  the  rules  of  legal  procedure  or 
otherwise,  properly  take  and  act  upon  without  proof  because  they  already 
know  them."    16  Cyc.  849. 

"That  which  is  Judicially  known  need  not  be  proven."  State  v.  Downs,  148 
Ind.  324,  47  N.  E.  670. 

In  the  state  cases  referred  to  in  the  brief  filed  for  the  defendants, 
the  exact  question  in  the  instant  case  does  not  seem  to  have  been 
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before  the  court;  but  it  was  held  in  the  cases  that  proof  must  be  ad- 
duced to  show  that  the  article  charged  to  have  been  sold  was  included 
in  the  doings  prohibited  in  the  statutes,  and  if  such  is  the  case  then 
the  court  cannot  take  judicial  notice  that  cocaine  is  a  manufacture, 
salt,  derivative,  or  compound  of  coca  leaves.  The  same  may  be  said 
as  to  morphine  sulphate  and  morphine. 

The  Congress  in  passing  this  act  specifically  names  opium  or  coca 
leaves,  and  then,  to  cover  the  ground  fully,  proceeds  with,  "Or  any 
compound,  manufacture,  salt,  derivative,  or  preparation  thereof."  Un- 
der the  rides  of  criminal  pleading  requiring  that  the  defendant  shall 
be  informed  of  the  charge  to  be  metv  it  seems  to  me  that  the  indictment, 
to  comply  with  this  rule  in  cases  where  the  charge  is  not  selhng  opium 
or  coca  leaves,  should  state  that  the  article  sold  was  either  a  com- 
pound or  manufacture,  salt,  derivative,  or  preparation  of  either  opium 
or  coca  leaves ;  that  when  so  stated  it  becomes  a  matter  of  proof  to 
be  submitted  to  the  jury,  and  unless  so  stated  the  indictment  is  defec- 
tive in  substance,  and  not  form  merely. 

[3]  There  is  another  question,  common  to  all  the  indictments,  that 
I  will  notice.  Each  of  these  indictments  show  that  the  defendants 
were  each  medical  doctors  duly  registered  by  the  collector  of  internal 
revenue,  and  that  each  had  paid  the  tax  assessed  by  the  act.  Section  2, 
after  providing  for  a  written  order  on  certain  blanks  to  be  furnished, 
provides  that  nothing  contained  in  that  section  shall  apply: 

"(a)  To  the  dispensing  or  distribution  of  any  of  the  aforesaid  drags  to  a 
patient  by  .a  pbyslcian,  dentlfit,  or  veterinary  surgeon  registered  under  this 
act  in  tbe  course  of  bis  professional  practice  only: 

"Provided,  that  such  physician,  dentist,  or  veterinary  surgeon  shall  keep  a 
record  of  all  such  drugs  dispensed  Or  distributed,  showing  the  amount  dis- 
pensed or  distributed,  tbe  date,  and  the  name  and  address  of  the  patient  to 
whom  such  drugs  are  dispensed  or  distributed,  except  such  as  may  t>e  dis- 
pensed or  distributed  to  a  patient  upon  whom  such  physician,  dentist  or 
veterinary  surgeon  sht^U  personally  attend." 

The  contention  of  the  defendants  is  that,  without  the  allegation  in 
the  indictment  negativing  that  the  physician  personally  attended  upon 
the  person  to  whom  the  drug  was  dispensed  or  distributed,  no  l^al 
requirement  is  shown  to  keep  the  record  mentioned  in  the  proviso. 
The  United  States  Attorney  contends,  on  the  other  hand,  that  this  is  a 
matter  of  defense. 

It  seems  to  me  that  it  is  necessary  to  show  that  a  record  was  legally 
required  to  be  kept  before  a  defendant  can  be  prosecuted  for  a  failure 
to  keep  such  record,  and  unless  this  exception,  which  is  contained  in 
the  very  belly  of  the  description  of  the  offense,  is  negatived,  no  viola- 
tion of  the  act  is  set  forth. 

There  are  many  other  grounds  set  forth  in  the  different  demurrers, 
not  considered  by  me,  for  the  reason  that  the  two  g^rounds  above  no- 
ticed are  common  to  all  the  indictments,  except  Nos.  282  and  287,  to 
which  the  last  ground  discussed  does  not  apply,  and  necessitate  the 
sustaining  of  demurrers. 
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P.  J.  CARUN  CONST.  CO.  v.  GUERINI  STONE  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    April  2, 1917.) 

No.  1256. 

1.  Contracts  «=»308(4) — Perfobmance — Dischaboe  bt  Other  Pabtt's  Breach. 

Where  a  building  subcontract  required  the  completion  of  the  work 
within  300  days,  but  provided  that,  If  the  subcontractor  was  delayed  by 
the  default  of  the  general  contractors  or  others,  the  time  should  be  ex- 
tended for  a  period  eqnlTalent  to  the  time  lost,  delays  by  the  general 
contractors.  Interfering  with  the  progress  of  the  work  by  the  subcon- 
■  tractor,  did  not  justify  It  In  declining  to  complete  the  work,  though  un- 
der another  provision  of  the  contract  it  was  entitled  to  damages  for  such 
delay. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §{  1424-1433.] 

2.  Dauaqes  1^=330 — Elements — Bbeach  of  Contract. 

Where  a  building  subcontractor,  because  of  breaches  of  the  contract 
by  the  general  contractors,  refused  to  complete  the  work  and  sued  for 
damages,  the  conversion  by  the  general  contractors  to  their  own  use  ot 
materials,  tools,  and  machinery  of  the  subcontractor,  left  on  the  premises 
when  It  ceased  work,  was  not  an  element  of  damages,  and  evidence  there- 
of should  not  have  been  admitted. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  !  222.] 

8.  Contracts  iS=»261(3) — Pebforuance — Dischabge  bt  Otheb  Pabtt's  Breach. 

Where  a  building  subcontract,  calling  for  the  performance  of  labor  and 
the  furnishing  of  materials  over  a  long  period  of  time  and  involving  large 
expenditures,  In  addition  to  stipulating  for  monthly  payments  in  advance 
of  85  per  cent  of  the  cost  of  the  work  actually  erected,  contained  a  pro- 
vision that  the  general  contractors  thereby  contracted  to  pay  at  the 
time.  In  the  manner,  and  upon  the  conditions  therein  set  forth,  the 
stipulation  as  to  the  time  of  payment  was  material  and  of  the  essence  ot 
the  contract,  and  its  breach  justified  the  contractor  In  declining  to  com- 
plete the  work. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  J  1176.] 

4.  Contracts  €=>176(1) — Construction — Questions  fob  Coubt. 

The  ascertainment  from  the  language  of  a  building  contract,  its  sub- 
ject-matter, and  the  surrounding  circumstances  of  the  Intention  of  the 
parties  as  to  whether  the  time  of  payment  is  a  material  obligation,  the 
breach  of  which  will  Justify  the  contractor  in  declining  to  complete  the 
work.  Involves  the  construction  of  a  written  contract,  and  is  a  question 
for  the  court,  though  it  calls  for  the  determination  of  a  question  of  fact. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §|  767,  1041; 
Trial,  C«it.  Dig.  {  326.] 

5.  Contracts  €=>30J?(5) — Performance — Discharge  bt  Otheb  Party's  Bbeach. 

A  building  subcontract  required  the  subcontractor  to  furnish  and  set 
In  position,  Including  the  concrete  backing,  all  imitation  of  sandstone, 
and  to  construct  interior  concrete  walls,  etc.,  and  provided  for  payment 
therefor  of  $04,750,  in  monthly  payments  on  account  not  exceeding  85 
per  cent  of  the  cost  of  the  work  actually  erected,  on  requisitions  on  a  form 
to  be  supplied  by  the  general  contractors.  A  subsequent  paragraph  re- 
quired a  subcontractor,  at  the  option  of  the  general  contractors,  to  also 
set  all  granite  walls,  etc.,  for  40  cents  a  square  foot  surface.  Held,  that 
as  the  monthly  payments  to  be  made  in  advance  were  for  the  concrete 
work  and  to  come  out  of  the  $04,750,  and  as  there  was  no  provision  for 
monthly  payment  for  setting  the  granite,  the  general  contractors  were 
not  guilty  of  a  breach  of  contract,  justifying  the  subcontractor  in  re- 
fusing to  complete  the  work,  because  they  failed  to  honor  requisitions 

4s»For  otber  case*  M«  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Dlgeets  ft  Indexes 
241  F.— 35     . 
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which  included  advance  payment  for  the  granite  work  in  the  amount  de- 
manded. 
[Ed.  Note.— -For  other  cases,  see  Contracts,  Cent  Dig.  gi  1434-1439%.] 

6.  Contracts  «=»346{3) — ^Aottonb  fob  Bbeace — Evidence  Aouissiblx  Undeb 

Pleadings. 

In  a  building  subcontractor's  action  for  breadi  of  a  contract  requiring 
monthly  payments  of  85  per  cent,  of  the  actual  cost  of  the  worlc  erected, 
the  bill  of  complaint  alleged  that  the  subcontractor's  requisitions  for 
payments  demanded  payment  in  accordance  with  the  terms  of  the  con- 
tract of  the  sums  due  for  work  performed.  Held  that,  without  an  amend- 
ment of  the  complaint  to  allege  a  modlllcatlon  of  the  contract,  evidence 
should  not  have  been  admitted  that  the  parties  had  agi«ed  upon  a  unit 
basis  of  $1.07  per  cubic  foot  as  a  basis  for  determining  the  amount  to 
be  paid,  and  that  the  requisitions  were  in  accordance  with  that  agreement. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  {  1719.] 

7.  Contkacts  <&=>274 — AconoNS  fob  Bbbach — Natube  or  Keuedt — "Tebmi- 

NATB." 

Where,  because  of  general  contractors'  breach  of  the  contract,  a  subcon- 
tractor notified  them  that  It  terminated  the  contract  and  would  proceed  no 
further  with  the  work,  but  would  hold  the  general  contractors  liable  for 
damages  for  the  breach,  .the  word  'terminate"  simply  meant  that  the 
subcontractor  declined  to  go  on  and  complete  the  work,  and  did  not  pre- 
vent the  subcontractor  from  suing  on  the  special  contract  on  tike  theory 
that  it  had  been  rescinded. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  {§  1202-1206. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Terminate — Termination.] 

8.  Damages  €=»124(1) — ^Measube  or  Damages — Bbeach  of  Contract. 

Because  of  general  contractors'  alleged  breach  of  a  contract,  a  sub- 
contractor refused  to  complete  the  work  and  sued  for  damages.  A  pro- 
vision of  the  contract  required  the  general  contractors  to  reimburse  the 
subcontractor  for  any  loss  caused  by  delay  on  the  part  of  the  general 
contractors,  and  there  had  been  such  delay.  Held,  that  the  subcontractor 
was  entitled  to  recover,  if  at  all,  the  reasonable  expenditures  incurred  in 
the  performance  of  the  contract,  less  payments  made  and  materials  on 
hand,  damages  due  to  the  delays  not  Included  in  the  expenditures  and 
attributable  to  the  general  contractors,  and  the  profits  that  would  have 
been  realized  from  performing  the  contract. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  H  326-320,  836.] 

9.  Damages  €=321S — ^Measdbe  of  Damages — Instrdctions. 

In  such  action,  an  instruction  that  the  Jury  could  consider  the  reason- 
able expenditures  incurred  by  the  subcontractor,  the  unavoidable  losses 
incident  to  stoppage  of  the  work,  the  amount  of  work  actually  performed, 
the  amount  the  subcontractor  was  actually  entitled  to  by  reason  of  such 
work  at  the  contract  price,  and  the  profits  which  lb  could  have  made : 
that  the  items  to  be  taken  into  account  were  the  outlays,  less  the  material 
on  hand,  the  amount  of  work  actually  performed,  and  the  profits,  if  any, 
which  were  not  speculative;  and  that  the  measure  of  profits  was  the 
contract  price,  less  the  expense  of  carrying  out  the  contract — embodied  a 
duplication  of  elements,  and  was  misleading. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  §{  5(iO-562.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Porto  Rico ;  P.  J.  Hamilton,  Judge. 

Action  by  the  Guerini  Stone  Company  against  the  P.  J.  Carlin  Con- 
struction dompany.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

^ssFor  otber  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  DlgeeU  A  Indexea 
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John  C  Wait,  of  New  York  City  (Charles  Hartzell,  of  San  Juan, 
Porto  Rico,  and  Howard  G.  Wilson,  of  New  York  City,  on  the  brief), 
for  plaintiff  in  error. 

Edward  S.  Paine,  of  New  York  City  (Eugene  Congleton,  of  New 
York  City,  on  the  brief),  for  defendant  in  error. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge.      / 

BINGHAM,  Circuit  Judge.  This  is  a  writ  of  error  from  a  judg- 
ment, in  favor  of  the  Guerini  Stone  Company  against  the  P.  J.  Carlin 
Construction  Company,  entered  in  the  United  States  District  Court 
for  Porto  Rico,  in  an  action  brought  by  the  former  against  the  latter 
to  recover  damages  for  an  alleged  breach  of  contract.  The  case  has 
been  twice  tried  before  a  jury,  and  each  time  a  verdict  has  been  found 
in  favor  of  the  plaintiff.  At  the  conclusion  of  the  first  trial  the  plain- 
tiff, feeling  aggrieved  in  the  amount  of  the  verdict,  prosecuted  a  writ 
of  error  to  the  Supreme  Court,  and  a  new  trial  was  granted.  The 
opinion  of  the  court  is  reported  in  240  U.  S.  264,  36  Sup.  Ct.  300,  60 
L.  Ed.  636,  where  a  general  statement  of  the  case  will  be  found. 

The  grounds  upon  which  the  new  trial  was  granted  were:  (1)  That 
the  obligations  of  the  defendant  under  the  eleventh  paragraph  of  the 
contract  were  unduly  limited  and  practically  annulled  by  the  rulings 
of  the  trial  judge ;  that  it  was  error  to  read  into  the  subcontract,  to 
which  the  plaintiff  and  defendant  were  parties,  certain  provisions  con- 
tained in  the  general  contract,  between  the  defendant  and  the  govern- 
ment, and  relieve  the  defendant  from  liability  for  damages  due  to  de- 
lays resulting  from  "the  action  of  the  representatives  of  the  govern- 
ment in  changing  foundations"  or  "in  suspending  or  stopping  the 
work" ;  (2)  that  the  ruling  of  the  trial  court — that  "if  there  was  delay 
in  the  furnishing  of  the  granite,  there  could  have  been  no  liability  un- 
der the  subcontract  for  such  delay  in  money,  but  such  a  condition  was 
to  be  remedied  by  an  extension  of  time  for  completion  as  therein  pro- 
vided"— was  error;  that  paragraph  11  of  the  subcontract  bound  the 
"defendant  to  reimburse  plaintiff  for  any  loss  caused  by  delay  result- 
ing from  defendant's  failure  to  provide  labor  and  material  not  included 
in  the  subcontract,"  and  for  loss  caused  by  delay  in  providing  granite 
and  foundations;  that  the  extension  of  time  provided  for  m  para- 
graph 7  was  inserted  for  the  purpose  of  relieving  the  subcontractor 
from  "liability  to  liquidated  damages  imposed  upon  [him]  *  *  * 
by  paragraph  6  for  failure  to  complete  his  work  within  the  time  there- 
in limited,"  and  could  not  "properly  be  construed  to  deprive  him  of 
his  right  under  paragraph  11  to  reimbursement  for  losses  attributable 
to  delays  assumed  by  the  general  contractor" ;  and  (3)  that  the  court 
erred  in  excluding  an  "estimate  of  the  total  cost  to  plaintiff  of  the 
doing  of  the  work  called  for  in  the  subcontract,"  to  the  effect  that  it 
could  be  done  for  $53,012  and  at  a  profit  of  $9,700;  that  profits  ba&ed 
on  such  testimony  were  not  contingent  and  speculative,  and  that  "no 
more  definite  or  certain  method  of  estimating  profits  could  well  be 
adopted  than  to  deduct  from  the  contract  price  the  probable  cost  of 
furnishing  the  materials  and  doing  the  work."  These  were  the 
grounds  upon  which  the  judgment  was  vacated. 
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The  court,  however,  passed  upon  alleged  errors  assigned  to  the 
refusal  of  the  trial  judge  to  instruct  the  jury  in  accordance  with  two 
requests  for  rulings,  as  to  both  of  which  it  held  there  was  no  error. 
The  first  of  these  requests  was  held  to  have  been  properly  refused,  on 
the  ground  that  the  evidence  failed  to  show  that  the  requisitions,  which 
the  plaintiff  was  bound  by  the  contract  to  submit  before  payments 
could  be  required,  were  based  upon  the  cost  of  actual  work  erected, 
or  that  a  unit  price  had  been  agreed  upon  that  ''might  be  employed 
in  making  up  die  requisitions."  And  the  other  request  was  held  to 
have  been  properly  refuse4  for  the  reason  that  its  application  had  not 
been  "confined  to  the  case  of  the  plaintiff  being  found  entitled  to  re- 
cover upon  the  theory  that  the  contract  was  rightfully  terminated  by 
the  notice  of  May  22,  1912";  that  other  grounds  of  action  were  de- 
clared on  to  which  the  instruction  would  not  be  applicable. 

In  the  concluding  paragraph  of. the  opinion,  the  court  said: 

"Exceptions  were  taken  to  the  refusal  of  certain  other  Instructions  re- 
quested by  plaintiff  with  the  object  of  basing  a  recovery  of  damages.  Including 
profits,  upon  the  ground  of  plaintiff  having  been  prevented  by  defendant's  acts 
from  performing  its  contract  within  the  time  specified  or  a  reasonable  exten- 
sion thereof,  or  on  the  ground  that  defendant's  n^fusal  to  make  payments  and 
other  breaches  of  contract  were  so  unreasonable  and  Inexcusable  as  to  In- 
dicate an  Inability  or  unwillingness  on  its  part  to  carry  out  the  contract  or  to 
amount  to  a  refusal'  to  perform  It  in  the  future,  tuch  a*  to  jvttifv  plaintiff 
in  stopping  work.  But  these  exceptions  have  not  been  fully  argued,  and  the 
requests  are  perhaps  wanting  In  accuracy ;  hence  we  pass  them  without  con- 
sideration." 

It  is  apparent,  therefore,  that  the  Supreme  Court  did  not  pass  upon 
the  question  whether  the  plaintiff  was  justified  in  declining  to  go  on 
and  complete  the  work  under  the  contract,  either  because  of  the  de- 
fendant's alleged  failure  to  make  payments  as  required  by  the  con- 
tract, or  because  of  the  alleged  prevention  of  performance  of  the  con- 
tract by  the  plaintiff,  within  the  time  specified  or  a  reasonable  ex- 
tension thereof,  through  delays  attributable  to  the^  defendant. 

The  present  writ  of  error  is  prosecuted  by  the  defendant.  Many 
errors  are  assigned,  but  the  only  available  ones  relate  to  the  admission 
or  exclusion  of  evidence  and  to  instructions  which  were  given  to  the 
jury  or  refused. 

The  evidence  discloses  that,  on  the  22d  day  of  May,  1912,  the  plain- 
tiff wrote  the  defendant,  notifying  it  that  it  terminated  the  contract, 
would  proceed  no  further  with  the  work  and  should  hold  defendant 
liable  for  damages  for  its  breach. 

One  of  the  grounds  on  which  the  action  proceeded  was  that  the 
plaintiff  had  been  prevented  from  performing  its  contract  within  the 
time  agreed  upon  or  a  reasonable  extension  thereof,  through  defend- 
ant's delay  in  providing  the  foundations  of  the  building,  in  furnishing 
the  granite  to  erect  the  basement  walls,  and  in  stopping  plaintiff's 
work  on  the  9th  of  March,  1912,  until  the  foundations  were  under- 
pinned, and  that,  because  of  this,  the  plaintiff  was  justified  in  declin- 
ing to  go  on  and  complete  its  work  under  the  contract. 

As  bearing  upon  this  view  of  the  case,  the  defendant  requested  the 
court  to  charge  the  juiy  diat  the  plaintiff  was  not  justified  in  tenninat- 


Digitized  by 


Google 


p.  J.  OABLIN  CONST.  CO.  V.  6UBRINI  STONE  00.  549 

ing  the  contract  because  of  delays.    This  request  was  refused  and  the 
defendant  excepted.    It  is  covered  by  assignment  of  error  No.  41. 

[1]  Whether  these  delays  constituted  a  breach  which  would  entitle 
the  ^aintiff  to  maintain  an  action  for  damages  under  paragraph  11 
of  the  contract,  provided  it  went  on,  or  held  itself  ready  to  go  on,  and 
complete  the  work,  or  whether  they  constituted  a  breach  which  would 
justify  the  plaintiff  in  declining  to  go  on  and  perform  the  balance  of 
the  work,  are,  in  view  of  the  terms  of  the  contract,  quite  different 
propositions.  It  is  plain,  as  held  by  the  Supreme  Court,  that  under 
paragraph  11  of  the  contract  the  defendant  would  be  liable  to  respond 
in  damages  for  delays  in  the  material  progress  of  plaintiff's  work  at- 
tributable to  defendant's  failure  to  provide  labor  and  materials,  and  to 
its  failure  to  provide  foundations  and  granite,  if- plaintiff  completed, 
or  stood  ready  to  complete,  its  contract.  But,  in  view  of  the  provisions 
of  the  co'ntract,  it  does  not  follow  that,  if  the  plaintiff  was  delayed 
in  completing  its  work  within  the  300  days  specified  in  paragraph  6, 
it  could  decline  to  go  on  and  complete  the  same,  for  it  appears  by 
paragraph  7  that  the  time  for  completion  was  not  limited  to  300  days 
from  the  date  upon  which  the  building  was  ready  to  receive  its  work 
and  after  it  was  notified  to  proceed,  as  delays  of  this  character  were 
not  to  be  taken  into  consideration  in  making  up  the  300  days  within 
which  the  plaintiff  was  required  to  perform  the  contract.  In  para- 
graph 7  it  is  provided: 

"Should  the  subcontractor  be  obstructed  or  delayed  In  the  prosecution  or 
completion  of  the  work  by  neglect,  delay,  or  default  of  the  owner,  the  archi- 
tect, the  general  contractors,  or  of  any  other  contractors  employed  by  them, 
apon  the  work,  or  by  alterations  which  may  be  required  In  said  work,  or  by 
any  damage  which  may  happen  by  lire,  lightning,  earthquake,  or  cyclone,  or 
by  the  abandonment  of  the  work  by  the  employes  through  no  fault  of  the  sub- 
contractor, then  the  time  herein  fixed  for  the  completion  of  the  work  shall 
be  extended  for  a  period  equival«it  to  the  time  lost  by  reason  of  any  or  all 
of  the  causes  aforesaid,"  etc. 

This  provision  makes  it  clear  that  delays  occasioned  the  plaintiff  by 
the  owner,  the  general  contractor,  or  by  alterations  which  might  be 
required  in  the  work,  were  not  to  excuse  the  plaintiff  from  going  on 
and  completing  the  contract,  but  were  to  operate  as  an  extension  of 
the  time,  or  were  not  to  be  considered  in  computing  the  time  within 
which,  by  "the  terms  of  the  contract,  the  plaintiff  was  required  to  per- 
form its  work.  Although  the  defendant  was  to  be  responsible  to  the 
plaintiff  in  damages  for  such  delays,  provided  they  interfered  with  the 
material  progress  of  its  work,  we  are,  nevertheless,  of  the  opinion  that 
the  plaintiff  was  not  justified,  in  view  of  the  provisions  of  paragraph 
7,  in  declining,  on  this  account,  to  go  on  and  complete  the  contract, 
and  that  the  jury  would  not  be  warranted  in  finding  from  the  evi- 
dence that  the  plaintiff  was  prevented  from  completing  the  contract 
within  the  time  specified.    The  court  erred  in  refusing  this  request. 

The  same  question  is  raised  by  defendant's  exceptions  to  specific 
portions  of  the  charge,  as  noted  in  defendant's  assignments  of  error, 
Nos.  19,  20,  and  28. 

[2]  In  assignments  Nos.  79,  80,  and  81,  the  defendant  claims  there 
was  error  in  the  admission  of  evidence  tending  to  show  that,  at  the 
time  the  plaintiff  ceased  woric  on  the  building,  it  had  on  hand  and  left 
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upon  the  premises  certain  materials,  machinery,  and  tools,  of  the  value 
of  $3,500,  which  the  defendant  took  and  appropriated  to  its  own  use. 
This  CAridence  was  admitted  upon  the  question  of  damages,  subject  to 
defendant's  exception.  It  also  appears  by  plaintiff's  amended  bill  of 
particulars,  filed  November  9,  1912,  that  one  of  the  items  of  damage 
sought  to  be  recovered  for  breach  of  contract  was  the  following: 
"Value  of  tools  and  macblneiy  converted  by  defendant,  ^,500." 

The  bill  of  complaint  contains  a  paragraph  alleging  a  right  to  re- 
cover on  the  ground  of  quantum  meruit;  but  counsel  for  plaintiff 
states  in  his  brief  that  this  was  entirely  disregarded,  and  tiiat  the 
trial  proceeded  solely  upon  the  ground  of  a  breach  of  ihe  special  con- 
tract. He  fails,  however,  either  in  brief  or  argument,  to  suggest  any 
ground  upon  which  the  above  evidence  could  have  been  received,  and 
none  occurs  to  us.  The  conclusion  to  be  drawn  from  the  evidence  and 
the  bill  of  particulars  is  that  the  defendant  converted  the  materials, 
tools,  and  machinery  to  its  own  use.  If  this  is  so,  the  evidence  re- 
lated to  a  matter  entirely  outside  the  contract,  and  could  not  properly 
be  considered  as  an  element  of  damage  for  its  breach.  The  plaintiff's 
remedy  to  recover  the  value  of  these  articles  would  seem  to  be  an 
action  of  tort  for  conversion.  The  court  erred  in  the  admission  of 
this  evidence. 

[3]  Upon  the  question  whether  defendant's  failure  to  make  pay- 
ments, as  called  for  by  the  contract,  would  justify  the  plaintiff  in  de- 
clining to  go  on  with  the  contract,  tiie  court  charged  the  jury,  as  fol- 
lows: 

"If  you  find  that  the  defendant  failed  to  make  payments,  as  called  for  by 
the  contract,  not  over  85  per  cent  and  not  [ale]  otherwise  in  pursuance  to  tbo 
contract,  on  account  of  work  done  by  the  plaintiff  In  accordance  with  the  terms 
of  the  contract,  such  failure  constitutes  a  breach  of  contract  on  the  part  of  the 
defendant,  and  Justified  the  plaintiff  In  stopping  work  under  the  OMitract,  and 
entitled  It  to  recover  from  the  defendant  for  damages." 

And  refused  the  following  requests: 

"The  court  Instructs  the  Jury  that  the  delay  of  defendant  to  make  pay- 
ments on  estimates,  in  the  absence  of  a  positive  refusal  to  pay  anything,  wras 
not  ground  for  rescission  or  teiminatlon  of  the  contract  by  plaintiff.  The 
remedy  of  plaintiff  was,  and  la,  to  recover  Interest  on  such  deferred  pay- 
ments. Neither  would  such  delay  In  making  payments  upon  estimates  be  a 
cause  for  awarding  any  interest  under  the  pleadings  In  the  present  action. 

"The  court  instructs  the  Jury  that  as  a  matter  of  law,  under  the  evidence 
adduced  in  this  case,  it  must  find  the  Issues  her^n  in  favor  of  defendant  upon 
the  cause  of  action  attempted  to  be  set  forth  against  defendant  in  the  com- 
plaint filed  by  plaintiff." 

To  the  instruction  given  and  the  refusals  to  instruct  the  defendant 
duly  excepted,  and  the  errors  assigned  are  the  twenty-ninth,  forty-sec- 
ond, and  forty-third.  Further  exceptions  were  taken  to  the  refusal  of 
other  requests  bearing  upon  the  same  question,  but  we  think  the  as- 
signments above  noted  are  sufficient. 

In  the  letter  of  May  22,  1912,  the  plaintiff,  in  addition  to  notifying 
defendant  that  it  declined  to  complete  the  contract  because  of  the  de- 
lays caused  in  the  progress  of  the  work,  also  declined  on  the  ground 
that  defendant  had  broken  the  contract  through  failure  to  make  pay- 
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ments  in  accordance  with  its  terms.  It  appears  that  on  March  9, 
1912,  the  plaintiff  made  a  requisition  for  payment  under  the  contract, 
in  which  it  claimed  there  was  due  it : 

"Extra  work  to  your  order, 

Reconstructed  piers 5300.00 

Granite  setting, 
3460  ft  @  40^  per  sq.  ft  surface, 

Amount  of  work  completed  to  date 18,237.00 

Cash   received f3,T65.S0 

Amount  15%  reserve 2,737.55 

Total    6,501.05 

Amount  of  tbls  application 11,733.95" 

If  it  be  assumed  that  this  requisition  was  in  ccMnpliance  with  the 
terms  of  the  contract,  the  questions  presented  by  the  above  assignments 
of  error  are :  (1)  Whether  the  stipulation  as  to  the  time  of  payment  of 
the  installments  was  a  material  obligation,  the  breach  of  which  would 
go  to  the  essence  of  the  contract,  and  would  justify  the  plaintiff  in  de- 
clining to  go  on  with  the  work ;  or  (2)  if  time  of  payment  was  not  of 
the  essence  of  the  contract,  whether  there  was  evidence  from  which 
the  jury  could  find  that  defendant  failed  to  make  payment  under  such 
circumstances  as  to  indicate  an  intention  to  repudiate  the  contract, 
which  fact,  if  found,  would  justify  the  plaintiff  in  declining  to  com- 
plete the  work  under  it.  Wald's  Pollock  on  Contracts  (3d  Ed.,  Wil- 
liston),  pp.  347-349. 

As  to  the  first  proposition  it  may  be  said  that  there  is  a  difference  of 
opinion  in  this  country,  if  not  in  England.  Williston  on  Sales,  §§ 
465-467,  and  cases  cited ;  Wald's  Pollock  on  Contracts  (3d  Ed.,  Wil- 
liston) pp.  329-332,  and  cases  cited.  While  formerly  the  rule  of-  the 
common  law  was  that  "time  is  always  of  the  essence  of  the  contract," 
this  has  been  largely  modified  at  the  present  day  by  the  rule  in  equity, 
which  is  to  look  at  the  whole  scope  of  the  transaction  to  see  if  the  par- 
ties really  intended  that  the  time  stipulated  for  should  be  of  the  es- 
sence (Wald's  Pollock  on  Contracts,  pp.  626,  627),  and,  guided  by  this 
rule,  the  English  courts  and  our  Supreme  Court,  in  construing  con- 
tracts between  merchants,  have  held  that  stipulations  as  to  time  of 
shipment  and  delivery  are  material  obligations,  the  breach  of  which  go 
to  the  essence  of  the  contract  (Hoare  v.  Rennie,  5  H.  &  N.  197 ;  Nor- 
rington  v.  Wright,  115  U.  S.  188,  6  Sup.  Ct.  12,  29  L.  Ed.  366;  Cleve- 
land Rollbg  Mills  Co.  v.  Rhodes,  121  U.  S.  255 ;  7  Sup.  Ct.  882,  30  L. 
Ed.  920) ;  but  with  regard  to  payments  under  such  contracts  the  Eng- 
lish courts  have  held  that  a  mere  stipulation  for  time,  without  more,  is 
not  a  material  obligation,  the  breach  of  which  would  justify  a  refusal 
to  deliver  the  balance  of  the  merchandise  contracted  for.  Mersey  Co. 
v.  Naylor,  9  App.  Cas.  434.  The  Court  of  Appeals  in  the  Sixth  Cir- 
cuit has  reached  the  same  conclusion.  Cherry  Valley  Iron  Works  v. 
Florence  Iron  River  Co.,  64  Fed.  569,  12  C.  C.  A.  306 ;  Monarch  Cycle 
Mfg.  Co.  v.  Royer  Wheel  Co.,  105  Fed.  324,  44  C.  C.  A.  523.  The 
case  of  Hull  Coal  &  Coke  Co.  v.  Empire  Coal  &  Coke  Co.,  113  Fed. 
256,  261,  262,  51  C.  C.  A.  213,  in  the  Fourth  Circuit,  seems  to  have 
been  decided  upon  the  ground  that  the  failure  to  pay  as  of  the  time 
agreed  was,  under  the  circumstances,  a  repudiation  of  the  contract 
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The  particular  phase  of  the  question  now  under  discussion  has  not 
been  passed  upon  by  the  Supreme  Court.  The  Court  of  AH>eals  for 
the  Sixth  Circuit,  however,  was  of  the  opinion  that  the  Supreme  Court, 
in  Norrington  v.  Wright,  supra,  had  approved  the  English  view  as  ex- 
pressed in  Mersey  Co.  v.  Naylor,  supra ;  and  if  it  may  fairly  be  said 
that  this  is  so,  and  that,  in  contracts  between  merchants,  a  stipulation 
as  to  time  of  payment,  without  more,  would  be  held  in  Eiigland  and  in 
the  federal  courts  of  this  country  not  to  be  a  material  obligation,  the 
breach  of  which  would  go  to  the  essence  and  justify  a  refusal  to  per- 
form on  the  other  side,  and  that,  to  justify  such  a  refusal,  the  circum- 
stances must  warrant  the  conclusion  that  the  failure  to  pay  amounted 
to  a  repudiation  of  the  contract,  the  question  is  not  concluded  as  to 
building  contracts. 

It  remains,  therefore,  for  us  to  consider  whether  the  rule  that  ob- 
tains as  to  contracts  between  merchants  should  be  applied  to  building 
contracts  where  the  advance  payments  are  not  the  equivalent  and  are 
not  to  be  made  in  satisfaction  of  the  work  performed,  as  is  the  case 
ordinarily  in  mercantile  contracts,  or  whether,  in  construing  such  con- 
tracts, we  should  go  back  of  the  mercantile  rule  to  the  reason  out  of 
which  it  arose,  namely,  the  ascertainment  of  the  parties'  intention  as 
expressed  in  the  contract,  viewed  in  the  light  of  the  subject-matter  and 
the  surrounding  circumstances  at  the  time  it  was  made. 

Two  cases  involving  the  interpretation  of  building  contracts,  where 
payments  were  to  be  made  in  installments,  have  been  called  to  our  at- 
tention (Canal  Co.  v.  Gordon,  6  Wall.  [23  U.  S.]  561,  18  h.  Ed.  894, 
and  Phillips  Co.  v.  Seymour,  91  U.  S.  646,  23  L.  Ed.  341),  in  which 
the  Supreme  Court  held  that  the  failure  to  pay  an  installment  or  in- 
stallments justified  the  contractor  in  declining  to  complete  his  work  un- 
der the -contract.  These  cases  however,  are  not  necessarily  decisive 
authorities  here,  as  the  conclusion  there  reached  may  have. been  due 
to  the  fact  that  the  circumstances,  under  which  the  failure  to  make  pay- 
ment took  place,  were  such  as  to  manifest  an  intention  to  repudiate  the 
contract ;  for  it  appeared  tliat  the  party  called  upon  to  make  payment 
did  not  merely  neglect  to  do  so  at  the  time  called  for  in  the  contract, 
but  was  then  known  to  be  financially  unable  to  make  payment. 

[4]  We  are  therefore  remitted  to  the  proposition  of  ascertaining 
the  intention  of  the  parties  from  the  language  of  the  contract,  its  'sub- 
ject-matter, and  the  surrounding  circumstances.  This  calls  for  the  de- 
termination of  a  question  of  fact;  but,  as  it  involves  the  construction 
of  a  written  contract,  it  is  a  question  for  the  court 

In  addition  to  stipulating  for  monthly  payments  in  advance,  the 
amount  to  be  ascertained  by  taking  85  per  cent,  of  the  cost  of  the  work 
actually  erected  in  the  building,  the  defendant,  in  the  closing  para- 
graph of  the  contract,  agreed  as  follows : 

"And  the  said  general  contmctors  hereby  promise  and  agree  with  the  sul>- 
contractor  to  employ  and  do  hereby  employ  him  to  provide  the  materials  and 
to  do  the  said  work  according  to  the  terms  and  conditions  herein  contained  and 
referred  to  for  the  price  aforesaid,  and  hereby  contract  to  pay  the  same  at  the 
time.  In  the  manner,  and  nix>n  the  conditions  above  set  forth." 

It  thus  appears  that  the  defendant,  in  addition  to  stipulating  to  make 
monthly  payments  in  advance,  further  agreed  to  make  them  at  the 
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time,  in  the  manner  and  upon  the  conditions  set  forth  in  the  contract. 
Under  these  circumstances,  it  seems  to  us  the  parties  must  have  in- 
tended that  the  agreement  as  to  time  of  payment  should  be  regarded  as 
material ;  otherwise,  there  could  have  been  no  reasonable  occasion  for 
the  insertion  of  the  above  provision.  We  are  also  of  the  opinion  that  a 
building  or  construction  contract  like  the  one  in  question,  calling,  as  it 
does,  for  performing  labor  and  furnishing  materials  over  a  long  period 
of  time,  and  involving  large  expenditures,  presents  circumstances  of 
such  a  nature  as  to  indicate  an  intention  that  a  stipulation  as  to  time 
of  payment  should  be  material,  and  that  its  breach  would  go  to  the  es- 
sence and  justify  the  contractor  in  declining  to  complete  the  work. 
This  is  not  only  the  legal  construction  of  such  a  contract,  but  the  result 
is  equitable,  due  to  the  difference  in  circumstances  attending  partial 
performance  of  a  building  contract  and  a  mercantile  contract.  The 
merchant  who  sells  goods  to  be  paid  for  in  installments  can,  upon  fur- 
nishing an  installment  of  goods,  maintain  an  action  for.  the  price 
(Brandt  v.  Lawrence,  1  Q.  B.  D.  344) ;  whereas  the  contractor  cannot 
without  going  on  to  perform  his  contract  or  holding  himself  in  readi- 
ness to  do  so  (lyangdell's  Summary  of  the  Law  of  Contracts,  p.  143,  § 
128;  Williston  on  Sales,  §  466). 

[5]  The  discussion  of  the  question  of  payments  thus  far  has  been 
upon  the  assumption  that  the  plaintiff's  requisitions  were  properly 
made  out,  and  stated  the  amount  which  it  was  entitled  to  demand  and 
defendant' was  legally  bound  to  pay.  Is  such  an  assumption  warrant- 
ed from  the  terms  of  the  contract  and  the  evidence  ?  The  contract,  in 
the  twelfth  paragraph,  required  the  defendant  to  pay  the  plaintiff  for 
the  "work  and  materials" — which  it  was  to  perform  and  furnish  un- 
der paragraph  1  of  the  contract — ^the  sum  of  $64,750,  "such  sum"  to 
be  paid  "in  current  funds  by  the  general  contractors  to  the  subcon- 
tractor in  monthly  payments  on  account,  not  to  exceed  in  amount  85  per 
cent,  of  the  cost  of  the  work  actually  erected  in  the  building,  provided 
that  the  subcontractor  furnishes  to  the  general  contractors  a  written 
requisition,  on  a  form  to  be  supplied  by  the  general  contractors,  not 
less  than  12  days  befpre  payment  is  required."  Paragraph  1  states  the 
work  and  materials  which  plaintiff  was  to  furnish  for  the  $64,750,  as 
follows : 

"To  fnmlsh  and  set  In  position.  Including  the  concrete  backing,  all  the  Imi- 
tation of  sandstone,  and  to.  construct  the  interior  concrete  walls,  concrete 
floors,  concrete  roof,  backing  the  granite  construction,  Inclosing  all  the  I- 
beams,    *    *    •    including  all  labor  and  materials  incident  thereto." 

It  will  be  seen  that  the  monthly  payments  which  were  to  be  made  in 
advance  were  for  the  concrete  work,  and  were  to  come  out  of  the  $64,- 
750,  and  had  no  relation  to  the  sum  to  be  paid  for  setting  the  granite. 
There  is-np  provision  in  the  contract  that  the  plaintiff  should  be  paid 
monthly  for  setting  the  granite.  Paragraph  25  does  not  state  when  the 
granite  work  was  to  be  paid  for,  and,  in  the  absence  of  an  express 
agreement,  the  inference  is  it  was  to  be  when  that  work  was  complet- 
ed. In  the  requisitions  of  December  30,  1911,  and  March  9,  1912, 
which  are  the  only  requisitions  put  in  evidence,  the  plaintiff  demand- 
ed payment  for  the  granite  work  in  advance  of  its  completion.    In  that 
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of  December  30,  1911,  there  was  a  demand  for  erecting  granite  of 
$989.20,  and  in  the  one  of  March  9,  1912,  of  $1,384.  These  sums,  ac- 
cording to  the  contract,  were  not  properly  included  in  the  amounts 
called  for  in  the  requisitions,  and  we  fail  to  see  how  defendant  could 
be  found  in  default  and  guilty  of  a  breach  of  contract,  justifying  the 
plaintiff  in  declining  to  go  on  and  complete  its  work,  unless  it  was  oth- 
erwise mutually  agreed  that  advance  payments  for  setting  granite 
might  be  had  and  included  in  the  requisitions,  or  unless  defendant 
waived  its  right  to  object  to  their  inclusion. 

At  the  time  the  requisition  of  December  30,  1911,  was  made,  it  is  not 
claimed  and  there  is  no  evidence  to  show  that  the  unit  price  of  $1.07 
per  cubic  foot  had  been  agreed  upon  as  a  basis  for  ascertaining  the 
amount  to  be  paid;  and  no  testimony  was  offered  showing  the  amount 
or  cost  of  the  work  actually  erected  at  that  time. 

[8]  As  to  the  requisition  of  March  9,  1912,  testimony  was  offered 
by  the  plaintiff,  subject  to  defendant's  exception,  that  in  February, 
1912,  the  parties  agreed  upon  a  unit  basis  of  $1.07  per  cubic  foot,  and 
that  the  concrete  work  called  for  in  this  requisition  amounted  to  15,- 
471  cubic  feet,  and,  figured  on  the  basis  of  $1.07  per  cubic  foot,  came 
to  $16,553.78.  The  assignments  of  error  here  relied  upon  are  59  and 
60.  There  was  no  evidence  that  the  amount  called  for  in  this  requisi- 
tion was  based  on  the  actual  cost  of  the  work  erected  in  the  building  as 
required  by  paragraph  12  of  the  contract. 

'  In  the  bill  of  complaint,  article  9,  the  plaintiff  alleges  that, 'in  making 
its  requisitions,  it  thereby  duly  notified  and  demanded  of  the  defend- 
ant payment,  in  accordance  with  the  terms  of  the  contract,  of  the  sums 
due  for  work  actually  performed.  It  is  evident  that  the  testimony 
above  referred  to  does  not  support  this  allegation,  and  that  plaintiff  at- 
tempted to  prove,  not  that  the  requisitions  had  been  made  to  conform 
to  paragraph  12  of  the  contract,  but  that  paragraph  12  had  been  modi- 
fied by  mutual  agreement  by  the  addition  of  a  unit  price  for  determin- 
ing the  cost  and  amount  to  be  paid.  To  authorize  the  admission  of  this 
testimony  plaintiff  should  have  amended  its  complaint  and  alleged  the 
modification  of  the  contract,  if  a  modification  had  been  agreed  to. 

[7]  The  position  is  taken  by  the  defendant  that  the  plaintiff,  in  its 
letter  of  May  22,  1912,  terminated  and  rescinded  the  contract,  and  was 
thereby  precluded  from  maintaining  an  action  upon  the  special  con- 
tract. In  the  letter  the  plaintiff  states  it  terminates  the  contract,  but 
it  is  apparent,  from  the  rest  of  the  language  used,  that  the  word  "termi- 
nate" was  intended  simply  to  convey  the  idea  that  the  plaintiff  declined 
to  go  on  and  complete  the  work,  for  it  also  says  that  it  will  hold  the 
defendant  responsible  in  damages  for  breach  of  the  contract.  Anvil 
Mining  Co.  v.  Humble,  153  U.  S.  540,  551,  552,  14  Sup.  Ct.  876,  38  L. 
Ed.  814;  Wald's  Pollock  on  Contracts  (3d  Ed.,  Williston)  pp.  351,  352. 

[8,  8]  On  the  question  of  damages  the  court  instructed  th*e  jury,  as 
follows : 

"If  you  find  that  he  [plaintiff]  was  justified  In  terminating  the  contract,  as 
be  did  on  May  22d,  upon  the  principles  above  given  you,  you  can  consider  the 
reasonable  expenditures  incurred  by  the  plaintiff,  the  unavoidable  losses  inci- 
dent to  stoppage,  the  amount  of  work  actually  performed,  the  amount  plaintiff 
was  actually  entitled  to  by  reason  of  such  work  at  the  contract  price,  and  the 
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profits  wWt*  the  plaintiff  could  have  made  If  allowed  to  complete  Ihe  work 
under  the  contract.  So  the  different  Items  that  you  may  _  jj  y^^  c^nie  to  the 
questloo,  take  into  account,  are  the  outlays,  less  the  v  jaterlal  on  hand,  the 
aiuoant  «f  work  actually  performed,  and  the  profits,  '  j-  y^^  flud  there  were 
any  wUch  were  not  ^yeculatlve.  The  measure  ct  prof  ^  jj,  ^^  contract  price, 
less  what  Is  shown  to  you  as  the  expense  of  carrying  o^t  the  contract,  if  that 
Is  shown  to  your  Satisfaction." 

To  this  the  defendant  excepted,  and  it  Vj,  made  the  subject  of  the 
thirtieth  assignment  of  error. 

This  part  of  the  charge  was  given  at  the  plaintiff's  request.  The 
court  had  previously  instructed  tlw  jury,  as  to  the  elements  of  damage 
which  it  might  consider  in  making  up  its  verdict,  in  accordance  with 
the  rule  as  laid  down  in  United  States  v.  Behan,  110  U.  S.  338,  4  Sup. 
Ot.  81,  28  Iy.  Ed.  168,  where  die  court  said  diat  in  such  a  case  a  plain- 
tiff might  recover : 

"First,  wfaat  lie  faas  Already  expended  towards  performance  Qess  the  value 
•ot  materials  on  hand) ;  secondly,  the  pioflts  that  he  would  realise  by  per- 
.formlng  the  whole  oootract."  ^ 

The  plaintiff  was  entitled  to  recover,  if  at  all,  the  reasonable  ex- 
penditures inaaToa  in  the  performance  of  the  contract  (less  payments 
made  and  materiails  on  hand),  and,  if  it  suffered  damages  due  to  mate- 
rial delays  in  Ae  progress  of  the  work,  which  had  not  been  included 
in  the  expenditures  and  were  attributable  to  the  defendant,  tiien  such 
damage  should  he.  added ;  also  the  profits  that  it  would  have  realized 
from  perfonnii^  the  contract.  The  trouble  with  the  instruction  is 
that  it  embodies  a  duplication  of  elements  and  is  misleading.  It  is  un- 
necessary to  oonader  the  matter  further. 

When  the  case  was  set  for  hearing  in  the  Court  of  Appeals,  counsel 
ior  plaintiff  tuA  not  prepared  his  brief,  and,  under  the  rule  oif  the 
.court,  was  permitted  to  argue  his  case  after  having  procured  the  con- 
sent-ef  counsd  for  the  defendant.  Since  then  he  has  filed  a  brief  ill 
twhich  he  contends  that  no  bill  of  exceptions  is  before  the  court  T^hiS 
positiott  is  based  apon  the  ground  that  the  bill  of  exceptions  was  not 
signed  by  the  ju^e  "before  whom  the  case  was  tried.  It  appears  that 
a  transcript  of  the  record,  embodying  the  bill  of  exceptions,  was  pre- 
pared and  agreed  to  as  a  true  record  by  counsel  for  the  respective  par- 
ties, and  was  presented  for  the  approval  and  signature  of  the  trial 
judge  witfiin  the  time  provided  for  so  doing;  that  thereupon  he  ap- 
proved the  transcript,  mcluding  the  bill  of  exceptions,  and  drafted  an 
order  stating  the  facts,  which  he  signed  and  directed  should  be  attach- 
ed to  the  transcript.  This  having  been  done,  court  and  counsel  evi- 
dently regarded  the  bill  of  exceptions  as  signed.  In  this  we  are  in- 
clined to  believe  they  were  right;  that  the  plaintifFs  objection  is  to  the 
form,  rather  than  the  substance,  of  what  took  place,  and  that  to  sus- 
tain it  would  only  work  injustice.  The  objection,  however,  seems  to 
have  been  obviated,  as  the  bill  of  exceptions,  which  was  seasonably 
presented  for  approval  and  signature,  has  since  been  signed. 

We  think  we  have  considered  all  the  questions  necessary  to  a  cor- 
rect understanding  of  the  case,  or  that  will  be  of  aid  upon  a  new  trial 

The  judgment  of  the  United  States  District  Court  for  Porto  Rico  is 
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reversed,  the  verdict  is  set  aside,  the  case  is  remanded  to  that  court  for 
further  proceedings  not  inconsistent  with  this  opinion,  and  the  plain- 
tiff in  error  recovers  its  costs. 


BUTTERFIELD  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  CirciUt    March  19,  1917.) 

No.  4527. 

L  Indians  <S=»35— Introducing  Liquob  into  Indian  Countbt. 

The  transportation  of  intoxicating  liquor  across  the  land  of  an  Indian 
allottee,  constituting  Indian  country,  within  Act  Jan.  30,  1897,  c.  109,  29 
Stat  506  (Comp.  St  1916,  {  4137),  was  not  an  introduction  of  the  Uquor 
Into  Indian  country  In  violation  of  the  prohibition  of  such  act,  though  the 
liquor  was  Intendeid  to  be  used  at  Its  destination  In  violation  of  the  laws 
of  the  state  and  thouRh  It  was  transported  Into  such  state  from  another 
state  In  violation  of  Webb-Kenyon  Act  March  1,  1913,  c.  90,  37  Stat  699 
(Comp.  St  1916,  f  8739). 

[Bd.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  {J  61,  62.] 

2.  Indians  «:=».3S(2) — Introducing  Liquor  into  Indian  Country. 

Under  Oklahoma  Enabling  Act  June  16,  1906,  c.  3335,  34  Stat  267,  re- 
quiring the  Oklahoma  Constitution  to  prohibit  for  21  years  the  manu- 
facture, sale,  etc.,  of  intoxicating  liquors  In  the  Indian  Territory  and  the 
Osage  Reservation,  and  providing  that  any  person  shipping  or  conveying 
liquors  into  such  territory  and  reservation  shall  be  punished  as  therein 
provided,  the  enforcement  of  the  prohibition  against  shipment  and  con- 
veyance was  committed  to  the  state  courts  upon  the  admiaslon  of  the  state 
into  the  Union. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  §|  22,  64,  66.] 

3.  States  ^=4— Punishment  of  Offenses— Powkb  of  Conobbss. 

Congress  cannot  provide  for  the  punishment  of  a  Tiolation  ol  the  laws 
of  a  state  justidable  only  in  Its  courts. 
[Ed.  Note. — ^For  other  cases,  see  States,  Cent  Dig.  {  2.]  ' 

4.  Constitutional  Law  <8=»70(1) — ^Judicial  Functions— Encboaohment  on  ^ 

Legislative  Department. 

While  in  certain  cases  Congress  may  make  the  violation  of  state  laws 
an  element  of  a  federal  offense,  the  courts  cannot  do  so  by  construction. 

[Ed.  Note. — For  oth«:  cases,  see  Constitutional  Law,  Cent  Dig.  {$  129, 
132,  137.] 

Smith,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma. 

Johnston  Butterfield  and  another  were  convicted  of  an  offense,  and 
they  bring  error.    Reversed  and  remanded. 

Pat  Malloy,  of  Tulsa,  Okl.,  for  plaintiffs  in  error. 

W.  Boothe  Merrill,  Asst.  U.  S.  Afty.,  of  Oklahoma  City,  Old.  (John 
A.  Fain,  U.  S.  Atty.,  of  Lawton,  Okl.,  on  the  brief),  for  the  United 
States. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  REED,  District 
Judge. 

t=9For  other  cases  see  same  topic  &  KBY-NUMBKR  in  all  Key-Numbered  Digests  *  Indexes 
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PER  CURIAM.  [1]  Butterfield  and  Hall  complain  of  thelf  con- 
viction and  sentence  for  violating  the  act  of  January  30,  1897  (29  Stat. 
506),  by  introducing  liquor  into  the  Indian  country.  The  undisputed 
facts  at  the  trial  were  as  follows :  The  accused  were  employed  to  trans- 
port seven  barrels  of  bottled  beer  by  a  team  and  wagon  from  a  town  in 
Kansas  to  Avant,  Okl.,  a  distance  of  about  40  miles.  They  did  not 
own  the  team,  wagon,  or  beer,  and  were  not  interested  in  the  disposi- 
tion of  the  beer  after  arrival  and  delivery  to  their  employer  at  Avant. 
One  of  the  main  traveled  roads  between  the  two  towns  ran  across  an 
80-acre  tract  of  land  of  an  Indian  allottee,  the  title  to  which  was  then 
held  in  trust  by  the  government  and\was  inalienable  without  its  con- 
sent. The  allotment  was  therefore  Indian  country  within  the  meaning 
of  the  statute.  The  accused  were  ignorant  of  the  ownership  of  the 
land  and  of  its  restricted  character.  They  did  not  intend  to  stop  on 
that  part  of  the  road  or  to  deliver  any  of  the  beer  to  any  person  there. 
The  town  of  Avant  is  within  the  limits  of  the  Osage  Indian  Reserva- 
tion in  what  was  Oklahoma  Territory  before  the  admission  of  the 
state,  but  the  Indian  title  had  been  extinguished  and  it  was  not  then 
Indian  country.  While  the  accused  were  traveling  towards  Avant  on 
the  road  running  .through  the  allotment,  Government  officers  stopped 
the  wagon,  arrested  them,  and  destroyed  the  beer. 

The  question  in  the  case  is  presented  by  the  instruction  of  the  trial 
court  that  the  mere  transportation  of  the  liquor  across  the  Indian  allot- 
ment was  not  by  itself  a  violation  of  the  act  of  January  30,  1897,  but 
that  it  would  be  so  if  it  was  being  taken  to  Avant  for  sale  there  con- 
trary to  the  laws  of  the  state  and  the  accused  knew  it.  There  was  evi- 
dence of  the  unlawful  purpose  of  the  employer  at  Avant  and  of  the 
knowledge  of  the  accused.  The  question  is  thus  stated  by  counsel  for 
the  government: 

"JTurther,  we  do  not  contest  the  proposition  that  Intoxicating  liquor  may  be 
transported  across  an  Indian  allotment  without  subjecting  the  person  so 
transporting  It  to  the  charge  of  introducing  liquor  upon  an  Indian  allotment. 
This,  however,  Is  to  be  qualified  to  the  extent  that  the  trans^rtatioa  across 
such  allotment  must  always  be  for  a  lawful  purpose." 

[2]  We  think  the  court  erred.  The  intent  of  the  act  of  1897  and 
the  precise  nature  of  the  offense  charged  should  be  kept  in  view. 
Avant,  the  destination  of  the  liquor,  was  not  in  the  part  of  the  state 
that  was  formerly  Indian  Territory.  There  was  therefore  no  attempt 
to  violate  the  part  of  the  act  of  March  1,  1895  (28  Stat.  693,  c.  145), 
left  in  force  by  the  Oklalioma  Enabling  Act  of  June  16,  1906  (34  Stat. 
267).  The  Enabling  Act  may  also  be  laid  aside.  Its  prohibitions  of 
shipment  and  conveyance  were  confined  to  those  from  points  within 
the  state  to  other  designated  points  therein.  Besides,  upon  the  admis- 
sion of  the  state  into  the  Union  their  enforcement  was  committed  to 
the  state  courts.  Ex  parte  Webb,  225  U.  S.  663,  32  Sup.  Ct.  769,  56  L. 
Ed.  1248.  In  the  case  at  bar  the  conveyance  was  from  state  to  state. 
The  utmost  that  can  be  said  is  that  the  interrupted  transportation  to- 
wards Avant  was  an  attempt  to  violate  the  laws  of  Oklahoma,  and  that 
the  unlawful  intent  subjected  the  traffic  to  the  prohibition  of  the  Webb- 
Kenyon  Act  of  March  1,  1913  {27  Stat.  699).    But  that  act  imposed  no 
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penalties  of  its  own.  Its  purpose  was  to  extend  the  policy  of  the  Wil- 
son Act  of  1890  (Act  Aug.  8,  1890,  c.  728,  26  Stat.  313  (Comp.  St. 
1916,  §  8738)  by  removing  a  further  impediment  to  the  enforcement 
of  state  laws  regarding  intoxicating  liquors.  Adams  Express  Co.  v. 
Kentucky,  238  U.  S.  190,  198,  35  Sup.  Ct.  824,  59  L.  Ed.  1267,  L,  R. 
A.  1916C,  273,  Ann.  Cas.  1915D,  1167. 

(3,  4]  We  refer  to  die  above  statutes  because  counsel  has  cited  most 
of  them  as  bearing  on  the  case  at  bar,  but  the  offense  charged  cannot  be 
made  out  in  that  way  nor  by  our  conviction  in  a  general  sense  of  wrong- 
doing by  the  accused.  In  a  criminal  statute  all  of  the  elements  of  the 
offense  must  be  definitely  prescribed  or  be  definitely  ascertainable,  and 
the  offense  must  be  against  the  sovereignty  which  prosecutes.  Congress 
cannot  provide  for  the  punishment  of  a  violation  of  the  laws  of  a  state 
justiciable  only  in  its  courts.  United  States  v.  Hall,  98  U.  S.  343,  345, 
25  Iv.  Ed.  180.  It  may,  in  certain  cases  having  a  federal  aspect  or  rele- 
vance, make  the  violation  of  state  laws  an  element  of  a  federal  offense, 
but  the  courts  cannot  do  so  by  construction.  They  cannot  group  two 
or  more  laws  together  to  find  enough  in  the  assemblage  to  fit  the  con- 
duct of  defendants.  The  object  of  the  act  of  January  30,  1897,  under 
which  alone  the  indictment  was  framed,  is  plain.  It  is  to  protect  In- 
dians of  certain  classes  from  the  evils  of  the  use  of  intoxicating  liquor, 
and  the  better  to  accomplish  it  the  prohibition  was  extended  to  the  in- 
troduction of  such  liquor  into  places  where  such  Indians  would  most 
likely  be  found.  The  trial  court  evidently  held,  and  counsel  for  the 
government  agrees,  that  the  term  "introduce"  in  the  statute  signifies  a 
stoppage  or  destination  within  the  prohibited  district,  and  not  a  con- 
tinuous transit  through  it,  unless  the  intent  beyond  is  unlawful.  But 
we  cannot  see  what  bearing  the  intent  of  the  employer  of  the  accused 
as  to  the  disposition  of  the  liquor  at  Avant  has  upon  the  object  of  the 
statute.  Whatever  the  intent  of  the  employer  might  have  been,  lawful 
or  unlawful,  the  wagon  and  its  contents  would  have  been  driven 
through  the  allotment  with  no  difference  in  relation  to  the  land  or  ef- 
fect upon  the  occupants.  Except  for  the  adventitious  circumstance 
that  the  transportation  by  team  and  wagon  afforded  greater  facility 
for  violating  the  statute,  the  case  would  not  have  been  different  had  it 
been  by  railroad  train  without  stop. 

The  sentences  are  reversed, -and  the  cause  is  remanded  for  a  new 
trial. 

SMITH,  Circuit  Judge  (dissenting).  With  all  possible  respect  for 
the  opinions  of  my  Associates  I  feel  compelled  to  unqualifiedly  dissent 
from  the  foregoing  opinion.  The  defendants  below,  plaintiffs  in  error 
here,  were  indicted,  charged  with  a  violation  of  the  act  of  January  30, 
1897.  Chapter  109,  29  Stats.  506,  U.  S.  Compiled  Statutes  1916,  § 
4137,  which  so  far  as  material  is  as  follows : 

"Any  person  who  shall  Introduce  or  attempt  to  introduce  any  malt,  spirit- 
nous,  or  vinous  liquor,  including  beer,  ale,  and  wine,  or  any  ardent  or  intox- 
icating liquor  of  any  kind  whatsoever  Into  the  Indian  country,  which  term 
shall  include  any  Indian  allotment  while  the  title  to  the  same  shall  be  held 
in  trust  by  the  government,  or  while  the  same  shall  remain  Inalienable  by  th» 
allottee  without  the  consent  of  the  United  States,  shall  be  punished  by  ba- 
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prisonment  for  not  less  than  sixty  days,  and  by  a  fine  of  not  less  than  one 
hundred  dollars  for  the  flrst  offense  and  not  less  than  two  hundred  dollam 
for  each  offense  thereafter:  Provided  however,  that  the  person  convicted  shall 
be  committed  until  fine  and  costs  are  paid." 

The  defendant  Butterfield,  a  teamster,  got  a  team  and  wagon  at  a 
ranch  near  Avant,  which  is  in  Osage  county,  formerly  the  Osage  In- 
dian Reservation,  Okl.,  and  drove  to  Hewins,  Kan.  The  exact  dis- 
tance between  Avant  and  Hewins  does  not  appear,  but  it  does  appear 
that  in  making  the  trip  from  Avant  to  Hewins,  Butterfield  camped  all 
night  on  the  road,  but  expected  to  return  in  a  continuous  journey  of 
all  day  and  most  of  the  night.  At  Hewins  he  met  Hall,  his  codefend- 
ant,  and  they  went  to  the  express  office  and  got  seven  barrels  of  beer 
and  started  to  Avant  with  them.  At  some  time  before  the  capture  the 
cards  showing  the  consignee  of  the  liquors  were  defaced  and  destroyed, 
and  one  of  the  beer  barrels  was  opened  so  that  bottles  could  be  extract- 
ed, and  five  bottles  were  taken  from  the  barrel  and  given  to  an  auto- 
mobile party  they  met  on  the  road.  How  many  other  bottles  were  tak- 
en from  this  open  barrel  does  not  appear.  Shortly  thereafter  they  were 
arrested,  while  actually  on  an  allotment  within  the  meaning  of  the 
section  of  the  statutes  referred  to,  with  substantially  the  balance  of  the 
liquor  in  their  possession.    « 

In  Parsons  on  Contracts  (9th  Ed.)  vol.  2,  p.  647,  the  distinction  is 
pointed  out  between  interpretation  and  construction  according  to  the 
celebrated  work  of  Prof.  Francis  Lieber  on  Legal  and  Political 
Hermeneutics,  or  the  Principles  of  Interpretation  and  Construction  in 
Law  and  Politics.  The  Supreme  Court  has  also  approved  the  dis- 
tinction as  laid  down  by  the  same  distinguished  professor  in  United 
States  V.  Farenholt,  206  U.  S.  226,  229,  27  Sup.  Ct.  629,  51  L.  Ed.  1036. 

Guided  by  these  aids  upon  a  mere  interpretation  of  the  act  of  1897 
referred  to,  it  will  be  plain  and  manifest  that  the  defendant  introduced 
liquors  into  the  Indian  country;  that  is,  on  an  Indian  allotment.  It 
is  only  when  we  come  to  construe  the  act  as  distinguished  from  inter- 
preting it  that  there  can  be  any  pretense  of  support  for  the  majority 
opinion.  There  is  no  decision  of  the  Supreme  Court  that  under  any 
circumstances  one  may  ship  liquors  through  the  Indian  country,  even 
though  the  point  of  origin  and  destination  are  both  points  at  which  the 
han(Uing  of  liquor  is  legal.  There  is  not  a  decision  to  that  effect  in  the 
Circuit  Courts  of  Appeals,  unless  it  be  Schaap  v.  United  States,  127  C. 
C.  A.  415,  210  Fed.  853.  That  was  a  shipment  from  Ft.  Smith,  Ark.,' 
to  Kiowa,  Okl.,  and  the  charge  was  that  the  defendant  had  introduced, 
and  had  attempted  to  introduce,  liquors  into  the  Indian  country.  The 
subject  is  not  even  mentioned  in  that  opinion  as  to  the  effect  of  the 
transportation  of  liquors  through  the  Indian  country  in  reaching  their 
destination.  True,  asr  a  trip  from  Ft.  Smith  to  Kiowa  would  necessar- 
ily cross  many  allotments  still  held  in  trust  by  the  government,  the  case 
involved  the  question  as  to  whether  crossing  such  allotments  was  an  in- 
troduction into  Indian  country  if  the  point  of  destination  was  not  In- 
dian country.  The  question  here  was  not  necessarily  involved  in  that 
case,  because  if  the  right  of  way  of  the  railroad  had  been  acquired 
in  such  a  way  as  to  extinguish  the  Indian  title,  liquors  might  be  trans- 
ported between  lands  which  were  a  part  of  the  Indian  country,  but 
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never  in  the  Indian  country,  on  their  way  from  Ft.  Smith  to  Kiowa, 
which  were  neither  of  them  in  the  Indian  country.  Clairmont  v.  Unit- 
ed States,  225  U.  S.  551,  32  Sup.  Ct.  787,  56  L.  Ed.  1201. 

Nothing  was  said  in  the  opinion  as  to  the  character  of  the  title  to 
the  right  of  way,  and  the  most  that  can  be  said  is  that  possibly  the 
liquors  there  in  question  had  to  pass  through  the  Indian  country. 
With  the  exception  of  the  Schaap  Case  there  has  never  been  any  de- 
cision on  the  subject,  so  far  as  I  can  ascertain,  aside  from  decisions 
of  the  District  Courts  and  of  the  Territorial  Court  of  Montana.  Of 
course  the  trial  court  in  this  case  has  so  held  if  the  liquors  were  trans- 
ported for  a  lawful  purpose.  The  question  first  came  before  the  Su- 
preme Court  of  the  Territory  of  Montana  in  United  States  v.  Carr,  2 
Mont.  234.  In  that  case  the  opinion  is  little  more  extensive  than  the 
syllabus,  which  is  as  follows : 

"Citizens  of  the  United  .States,  and  those  who  have  declared  their  intention 
to  become  such,  have  the  right  to  carry  spirituous  liquors  through  the  Indian 
country  for  the  purpose  of  lawfully  selling  the  saiue  In  other  places," 

The  next  case  is  United  States  v.  Twenty-Nine  Gallons  of  Whisky 
(D.  C.)  45  Fed.  847.  This  opinion  was  delivered  by  Judge  Hiram 
Knowles,  who  had  sat  upon  the  Supreme  Court  of  Montana  when  the 
case  of  United  States  v.  Carr,  supra,  was  decided.  In  that  case  Judge 
Knowles  said: 

"The  purpose  of  the  statute  was  undoubtedly  to  prevent  the  placing  of 
whisky,  or  ardent  or  spirituous  liquors,  in  such  a  place  as  would  make  it  ac- 
cessible to  Indians.  It  was  not  the  purpose  of  that  statute  to  interfere  in  any 
manner  with  the  commerce  in  spiiituous  liquors  between  sections  of  the  coun- 
try not  Indian.  The  construction  of  that  statute,  which  would  allow  the  seiz- 
ing of  spirituous  liquors  found  upon  an  Indian  reservation  without  reference  to 
the  purposes  in  regard  to  which  it  came  there,  would  prevent  the  transporta- 
tion of  such  liquors  from  the  East  to  the  Pacific  Coast  on  the  line  of  the 
Northern  Pacific  Railroad.  It  would  prevent  such  liquors  from  being  trans- 
ported to  Montana,  on  the  line  of  that  road,  or  the  Great  Northern  Road ;  for 
it  is  well  known  that  all  these  road^  traverse,  before  they  reach  the  settled 
portions  of  Montana,  Indian  reservations.  If  the  simple  fact  of  the  finding 
of  such  liquors  within  an  Indian  reservation,  without  license,  is  suffid^it  to 
make  the  same  liable  to  forfeiture,  and  all  conveyances  in  which  the  same 
may  be  found,  then  there  Is  not  a  through  passenger  train  on  either  the  line 
of  the  Great  Northern  or  Northern  Pacific  Railroads  which  would  not  be  sub- 
ject to  seizure  and  forfeiture,  under  the  above  statute;  for  both  carry,  it  is 
well  known,  more  or  less  spirituous  liquors  across  Indian  reservations  on  the 
line  of  snid  roads.  I  do  not  think  Congress  in  this  statute  contemplated  any 
such  result  For  these  reasons  I  hold  that  the  pr(^)er  constmctlon  of  the 
above  statute,  as  to  the  terms,  'no  ardent  spirits  shall  be  introduced,  under  any 
pretense,  into  the  Indian  country,'  is  as  follows :  Whenever  such  liquors  are 
taken  into  an  Indian  country,  as  their  place  of  destination  or  use,  then  they 
have  been  Introduced  into  such  country.  In  other  words,  when  such  liquors 
reach  an  Indian  country,  as  the  end  of  their  Journey,  they  have,  wittdn  the 
meaning  of  that  statute,  been  introduced  into  such  country.  It  is  not  neces- 
sary to  show  that  they  were  brought  there  for  the  purpose  of  sale  to  Indians 
or  any  one.  The  transiwrtatlon  of  such  liquors  through  an  Indian  country, 
between  places  outside  the  same,  as  an  article  of  commerce,  Is  not,  within  the 
meaning  of  that  statute,  introducing  them  Into  said  country." 

Much  of  this  opinion  was  erroneous  under  the  subsequent  decision 
in  Clairmont  v.  United  States,  225  U.  S.  551,  32  Sup.  Ct.  787,  56  L. 
Ed.  1201,  heretofore  referred  to. 
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In  United  States  v.  Four  Bottles  Sour-Mash  Whisky  (D.  C.)  90  Fed. 
720,  it  is  said : 

"A  stock  of  liquors  Is  not  Introduced  Into  the  Indian  country  ^»y  being  trans- 
ported across  an  Indian  reservation  to  a  place  where  tJie  owner  may  lawfully 
dispose  of  it,  and  is  not  subject  to  seizure  while  in  transit,  nor  after  arrival 
at  its  place  of  destination." 

In  United  States  v.  Tadish,  211  Fed.  490,  the  District  Court  for  Ari- 
zona held  that  evidence  that  a  number  of  hunters  passed  through  an 
Indian  reservation  with  intoxicating  liquors  in  their  possession,  pre- 
sumptively for  their  own  use,  was  insufficient  to  show  the  commission 
of  the  offense  under  the  statute.  That  case  is  based  upon  the  authority 
of  United  States  v.  Carr,  2  Mont.  234,  and  quotes  it  by  saying  that 
it  was  not  intended — 

"  *to  prohibit  the  exploration  or  settlwnent  of  the  public  domain  by  persons  who 
w«re  citizens  of  the  United  States,  •  *  •  and  might  desire  to  carry  with 
them  spirituous  liquors  for  legitimate  *  •  •  purposes,'  and  it  was  held  that 
If  *  •  •  such  a  person  passes  through  the  Indian  country  with  spirituous 
liquors  in  his  possession,  without  any  Intent  to  dispose  of  the  same  •  •  ♦ 
contrary  to  law,  neither  the  liquor,  nor  any  other  species  of  property  accom- 
panying the  same,  are  liable  to  seizure  or  forfeiture.' " 

He  then  quotes  the  opinion  in  United  States  v.  Four  Bottles  Sour- 
Mash  Whisky,  supra,  as  we  have  quoted  it.    He  continues: 

"It  is  evideat  from  these  cases  that  the  mere  physical  presence  of  a  per- 
son having  liquor  in  his  possession  in  the  Indian  country  is  not  enough  to 
constitute  the  offense  denounced  by  the  statute." 

Now  let  us  see  what  was  the  condition  of  these  defendants.  By  the 
Enabling  Act  for  the  admission  of  Oklahoma  into  the  Union  in  the 
second  subdivision  of  section  3,  34  Stats.  267,  269,  the  new  state  was 
required  to  provide  in  its  Constitution  an  absolute  prohibition  of  the 
manufacture,  sale,  barter,  giving  away,  or  otherwise  furnishing  of  in- 
toxicating liquors  within  those  parts  of  said  state  now  known  as  the 
Indian  Territory  and  the  Osage  Indian  Reservation  for  the  period  for 
21  years.  It  is  true  this  was  not  an  independent  act  of  Congress  pro- 
hibiting such  sale,  but  was  an  act  of  Congress  providing  as  a  condition 
precedent  to  the  admission  of  the  state  into  the  Union  that  the  Consti- 
tutional Convention  in  drafting  a  new  state  Constitution  embrace  a 
prohibition  of  the  sale  of  liquors  throughout  the  Osage  Indian  Reserva- 
tion and  in  the  town  of  Avant.  Without  assuming  that  the  state  of 
Oklahoma  would  not  have  enacted  such  a  constitutional  provision  and 
statutes  to  enforce  it  without  the  intervention  of  Congress,  Congress 
made  such  provision  in  pursuance  of  its  early  treaties  with  the  Osage 
Indians  a  condition  precedent  to  the  admission  of  the  state  into  the 
Union,  and  the  state  in  all  respects  complied  with  this  act  of  Congress. 
There  has  never  been  an  hour  when  a  sale  of  intoxicating  liquor  by  a 
proprietor  or  manager  of  a  joint  in  Avant  was  not  illegal  since  the  ad- 
mission of  the  state,  and  the  same  was  true  for  a  long  period  anterior 
to  the  admission  of  the  state  into  the  Union. 

Again  by  the  Webb-Kenyon  law  (37  Stats.  699)  the  transportation  ot 
intoxicating  liquors  from  one  state  to  another  for  the  purpose  of  sale 
in  violation  of  the  laws  of  that  state  is  expressly  prohibited. 
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These  liquors  were  undoubtedly  bein|;  transported  under  the  evi- 
dence to  Avant  to  l^e  there  sold  in  violation  of  die  laws  of  Oklahoma, 
and  the  transportation  was  in  violation  of  the  Webb-Kenyon  law,  which 
has  recently  been  interpreted  and  construed  by  the  Supreme  Court  of 
the  United  States  in  James  Clark  Distilling  Co.  v.  Western  Maryland 
Railway  Co.  et  al,  242  U.  S.  311,  37  Sup.  Ct.  180,  61  L.  Ed.  326. 

My  Brethem  are  now  about  to  construe  rather  than  interpret  the  act 
of  1897  so  that  the  hauling  of  liquors  upon  an  Indian  allotment  and 
thereby  clearly  introducing  into  the  Indian  country  in  violation  of  the 
Enabling  Act  of  the  state  of  Oklahoma,  of  the  Constitution  and  stat- 
utes of  that  state,  and  of  the  Webb-Kenyon  law,  shall  not  be  construed 
to  be  an  introduction  into  the  Indian  country,  and  thus  turn  these  de- 
fendants free  who  have  violated  statute  after  statute  of  the  United 
States.  In  this  I  cannot  concur.  I  am  content  to  abide  with  the  de- 
cisions heretofore  rendered  that  the  transportation  of  liquors  through 
an  Indian  reservation  where  the  liquors  are  lawfully  acquired  to  a 
place  where  they  may  be  lawfully  sold  is  not  a  violation  of  tiie  spirit  of 
the  law  against  the  introduction  of  liquors  into  the  Indian  country,  but 
I  cannot  concur  in  holding  that  when  defendants  violated  the  plain  let- 
ter of  the  act  of  January  30,  1897,  by  carrying  liquors  into  the  Indian 
country  in  a  wagon,- their  route  being  largely  through  allotments  and 
therefore  a  part  of  the  Indian  country,  the  liquors  not  being  in  unbro- 
ken original  packages,  but  open,  so  that  distribution  could  be  made 
along  the  route,  and  in  fact  was  made,  as  in  this  case,  witii  intent  to  de- 
liver "the  residue  of  the  liquor  for  sale  at  a  place  where  such  sale 
would  be  illegal,  not  by  interpretation,  but  wholly  by  construction,  an 
exception  shall  be  injected  into  the  law  in  aid  of  the  violation  of  the 
Enabling  Act  of  Congress  for  the  state  of  Oklahoma,  the  Constitution, 
and  laws  of  Oklahoma  and  the  Webb-Kenyon  law. 

I  think  the  case  should  be  affirmed. 


McFADDEN  et  aL  ▼.  AIABAMA  GREAT  SOUTHERN  B.  CO. 
(Circuit  Court  of  Appeals,  Utird  Circuit.    April  26,  1917.) 
No.  2138. 

1.  Cabriebs  ®=530 — Ratks — Right  of  Action  by  Garbigb. 

When  transportation  Is  Interstate,  the  interstate  rate  is  the  legal  rate, 
and  must  be  demanded  and  paid,  and  if  a  lesser  rate  is  charged  and  paid, 
Intentionally  or  Innocently,  recovery  must  be  had  against  the  shipper  for 
the  difference. 

L£d.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  f  81.] 

2.  CoMVEBCB  «=333 — Intkbstate  Comkerce — Transpobtation  op  Goods. 

Goods  actually  destined  for  points  beyond  the  state  of  origin  are  neces- 
sarily In  interstate  commerce  when  they  are  delivered  to  the  carrier  and 
start  in  the  course  of  transportation  to  another  state,  whether  shipped  on 
through  bills  of  lading,  or  on  Initial  bills  to  a  terminal  within  the  state, 
where  they  are  transshipped  on  new  bills  of  lading  to  a  point  beyond  £he 
state. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  {(  26,  81.] 

«=3For  otber  cases  sm  same  topic  ft  KfY -NUMBER  in  All  Ker-Numbered  DlgesU  ft  laitxat 
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3.  GoioraKCX  9=>33 — Intbkbtatk  Comicebce; — Transportation  or  Goods. 

Cott(m  consigned  to  the  shipper's  order  was  shipped  to  B.  In  the  state  ot 
orlglii,  where,  without  any  delivery  to  the  shipper,  It  was  unloaded,  com- 
pressed by  the  carrier,  in  accordance  with  a  right  reserved  In  tariffs  filed 
and  as  a  part  of  the  transportation  service  rendered,  reloaded,  and  re- 
billed  to  points  outside  the  state.  Seld,  that  the  shipment  was  Interstate, 
as  the  atop  at  B.  was  merely  to  prepare  the  cotton  for  a  continuance  of 
the  Journey,  and  was  a  mere  incident  of  the  transportation. 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Cent.  Dig.  J{  26,  81.] 

4.  Plxadino  «=9l29(2] — Adiossionb  bt  Failure  to  Dent. 

In  a  carrier's  action  for  the  difference  between  its  legal  interstate 
rate  and  the  rate  charged  a  shipper  of  ootton,  cpmpvesaed  at  B.,  a  point 
within  the  state  of  origin,  and  then  rebilled  to  points  outside  the  state,  the 
statement  of  claim  alleged  that  the  cotton  was  Intended  to  be  transported 
beyond  B.,  and  actually  was  transported  to  points  In  other  states.  The 
affidavit  of  defense  admitted  the  transportation  and  delivery  of  the 
cotton,  without  alleging  that  it  was  delivered  to  the  shipper  at  B.  or 
elsewhere  in  the  state  of  origin,  or  that  it  was  intended  for  transshipment 
to  points  in  that  state.  Bel^  that  plalntUTs  averments.  Indicating  that 
the  shipment  was  Intended  for  Interstate  transportation  and  was  so  trana- 
ported,  were  not  denied,  and  were  to  be  taken  as  true. 

[Ed.  Note.— Fbr  other  cases,  see  Pleading,  Gent  Dig.  |f  271,  278 ;  Dam- 
ages, Cent.  Dig.  {  418.] 

&.  Carriers  ^=»80 — Transportation  or  Goods — Rates. 

Where  cott<m  consigned  to  the  shipper's  order  was  shipped  over  the 
lines  of  connecting  carriers  to  B.  in  the  state  of  origin,  where  it  was 
compressed  by  the  carrier  and  rebilled  to  points  outside  the  state,  the 
through  rate  from  point  of  shipment  was  the  legal  rate,  and  a  rate  con- 
sisting of  the  initial  carrier's  intrastate  rate  to  the  Junction  point  and 
the  connecting  carrier's  interstate  rate  from  that  point  was  not  a  lawful 
rate  for  such  shipment,  under  Interstate  Commerce  Act  Feb.  4,  1887,  c. 
104,  S  6,  24  Stat.  380  (Comp.  St  1916,  8  8569),  requiring  the  filing  of 
through  rates  when  established ;  such  Intrastate  rate  not  being  filed  with 
the  Interstate  Commerce  Commission. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  {  81.] 

6.  PiXADrNG  ^=>345(1) — Judgment  on  Pleadings — Sottioienct  of. 

In  a  carrier's  actl(»i  for  the  difference  between  the  legal  rate  under  its 
schedules  and  tariffs  filed  with  the  Interstate  Oommeroe  Commission  and 
the  mte  charged  and  paid,  the  statement  ot  claim  alleged  that  certain 
certificates  of  concurrence,  by  which  one  road  bound  itself  to  the  publish- 
ed rates  of  another  road,  had  been  delivered,  and  certain  schedules  and 
tariffs  filed,  but  did  not  set  them  out  in  full.  Beld,  that  the  statement 
of  claim  was  not  insuSicient  to  warrant  Judgment  for  want  of  sufficient 
affidavit  of  defense,  as  such  certificates  and  schedules  did  not  constitute 
the  cause  of  action  sued  on,  but  were  only  evidence  of  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  1(»5, 1057-1059.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  J.  Whitalcer  Thompson,  Judge. 

Action  by  the  Alabama  Great  Southern  Railroad  Company  against 
George  H.  McFadden  and  others,  formerly  copartners  trading  as 
George  McFadden  &  Bros.  Judgment  for  plaintiff  (232  Fed.  1000),  and 
defendants  bring  error.    Affirmed. 

John  G.  Johnson  and  James  Wilson  Bayard,  both  of  Philadelphia, 
Pa.,  for  plaintiffs  in  error. 

Allen  S.  Olmsted,  2d,  and  Robert  D.  Jenks,  both  of  Philadelphia, 
Pa.,  for  defendant  in  error. 

^=aFor  other  casa  see  name  topic  &  KBY-NUIIBBR  la  »U  Kej-Numbered  DlgetU  Jb  Indexeo 
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■  Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  The  main  question  in  this  case  is 
whether  the  aggregate  of  two  rates,  one  intrastate  for  a  part  of  a  giv- 
en transportation  and  the  other  interstate  for  the  rest  of  it,  is  the  legal 
rate  for  interstate  shipments,  when  there  is  at  the  same  time  a  duly  es- 
tablished interstate  through  rate  for  the  same  transportation.  The 
question  had  its  rise  doubtless  in  the  fact  that  the  two  first  named  rates 
when  combined  werp  less  in  amount  than  the  one  through  rate. 

A  full  statement  of  the  case  appears  in  the  opinion  of  the  District 
Court.  232  Fed.  1000.  The  pertinent  facts  briefly  stated  are  these : 
The  defendants  are  large  cotton  brokers  operating  in  the  State  of  Ala- 
bama. They  purchased  uncompressed  cotton  at  various  points  in  Ala- 
bama, shipped  it  to  Birmingham  where  it  was  compressed  and  then 
transhipped  it  to  points  beyond  the  State.  As  typical  of  their  transac- 
tions the  defendants  shipped  quantities  of  cotton  from  Albertville,  Ala- 
bama, by  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Company,  to 
Attalla,  Alabama,  a  junction  point,  thence  by  the  Alabama  Great 
Southern  Railroad  Company  (the  plaintiff  below)  to  Birmingham,  Ala- 
bama, on  through  bills  of  lading  to  the  last  named  point.  At  Birming- 
ham the  uncompressed  Cotton  was  unloaded,  compressed  by  the  car- 
rier in  accordance  with  a  right  reserved  in  tariffs  filed  and  as  a  part  of 
the  transportation  service  rendered,  and  then  re-loaded  for  continued 
shipment.  At  Birmingham  the  original  bills  of  lading  were  surrender- 
ed and  the  shipments  re-billed  by  the  defendants  to  points  beyond  the 
State;  but  they  were  re-billed  not  from  Birmingham  but  back  fronn 
Attalla.  This  was  done  not  to  select  a  particular  route  but  to  obtain 
a  particular  rate.  The  rate  paid  by  the  defendants  upon  the  demand  of 
the  plaintiff  railroad  company,  acting  for  itself  and  its  connecting  lines, 
for  the  entire  interstate  shipment  begun  and  completed  under  tlie  two 
bills  of  lading,  was  the  aggregate  of  two  rates  both  legally  established 
for  the  transportation  to  which  they  severally  related.  The  first  was 
a  rate  of  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Company 
for  intrastate  transportation  from  Albertville  to  Attalla,  Alabama,  and 
was  11.7  cents  per  100  pounds.  This  rate  appears  in  the  Intrastate 
Commodity  Tariff  filed  by  the  carrier  in  conformity  with  the  law^s  of 
Alabama.  The  other  was  an  interstate  rate  of  the  plaintiff  railroad 
comj)any  from  Attalla  to  certain  points  beyond  the  State  for  cotton 
originating  on  the  line  of  the  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way Company,  duly  filed  with  the  Interstate  Commerce  Commission, 
and  was  32  cents  per  100  pounds.  That  rate  was  preferable  to  the  in- 
terstate rate  from  Birmingham,  but  to  obtain  it,  interstate  shipments 
of  course  had  to  begin  at  Attalla.  So  the  defendants,  in  transhipping 
their  cotton  from  Birmingham,  where  it  was  physically  present,  re- 
billed  it  back  from  Attalla,  as  though  originating  at  and  moving  out  of 
that  place,  deducting  from  tlie  Attalla  through  rate  of  32  cents  the 
local  rate  already  paid  from  Attalla  to  Birmingham.  The  two  rates 
when  added  together  amounted  to  43.7  cents  per  100  pounds,  and  this 
aggregate  was  the  rate  charged  and  paid  for  the  interstate  transporta- 
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tion  from  Albertville,  the  point  of  origin,  to  points  of  destination  be- 
yond the  state. 

Concurrently  with  these  two  tariffs  there  was  in  force  a  tariff  of  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company,  duly  filed  with 
the  Interstate  Commerce  Commission,  ^by  which,  under  certificates  of 
concurrence  from  the  plaintiff  railroad  company  and  connecting  lines, 
a  fixed  through  rate  for  thfe  same  interstate  shipment  from  Albertville 
to  the  same  points  of  destination  beyond  the  state  was  established  at  57 
cents  per  100  pounds.  This  suit  was  brought  to  recover  the  difference 
between  the  rate  paid  and  the  rate  established  by  the  latter  tariff,  and 
in  this  way  there  arose  the  question — which  tariff  apiJies  to  the  trans- 
portation. 

[  1  ]  In  approaching  this  question  we  lay  aside  all  considerations  of 
conduct,  intention,  mistake  and  misunderstanding  respecting  the  rate 
paid,  for  the  law  is  very  well  settled  that  the  Act  to  Regulate  Com- 
merce demands  not.  only  that  the  carrier  shall  charge  but  that  the 
shipper  shall  pay  the  legal  rate.  The  contract  between  carrier  and 
shipper  is  no  longer  a  contract  as  to  rates ;  it  is  merely  a  contract  that 
the  carrier  will  render  transportation  service  when  the  shipper  pays  the 
legal  rate.  When  the  transpoi:tation  i^  interstate,  the  interstate  rate  is 
the  legal  rate,  and  that  rate  must  be  demanded  and  paid,  for  both  the 
carrier  and  shipper  are  charged  with  notice  of  it ;  and  if  a  lesser  rate 
is  charged  and  paid,  intentionally  or  innocently,  recovery  must  be  had 
against  the  shipper  for  the  difference,  in  order  that  the  policy  of  the 
law  against  unjust  discrimination  may  be  carried  out.  L.  &  N.  R.  R. 
Co.  V.  Maxwell,  237  U.  S.  94,  35  Sup.  Ct.  494,  59  L.  Ed.  853,  L.  R.  A. 
191 5E,  665 ;  Texas  &  Pacific  v.  Abilene  Cotton  Co.,  204  U.  S.  426,  27 
Sup.  Ct.  350,  51  L.,Ed.  553,  9  Ann.  Cas.  1075;  Kansas  City  Southern 
V.  Albers  Commission  Co.,  223  U.  S.  573,  32  Sup.  Ct.  316,  56  L.  Ed. 
556;  Central  R.  R.  of  New  Jersey  v.  Mauser,  241  Pa.  603,  607,  608,  88 
Atl.  791,  49  L.  R.  A.  (N.  S.)  92. 

In  determining  the  question  of  law — which  of  the  two  rates  is  the 
legal  rate  applicable  to  the  transportation  service  rendered — we  must 
first  determine  as  a  matter  of  fact  the  character  of  the  transportation. 
If  it  was  partially  intrastate,  then  certainly  the  combined  intrastate  and 
interstate  rates  paid  was  the  legal  rate.  If  it  was  wholly  interstate, 
then  there  remains  the  question  whether  a  rate  partly  intrastate  can 
lawfully  be  charged  for  transportation  wholly  interstate. 

[2]  Whether  commerce  is  interstate  or  intrastate  must  be  deter- 
mined by  its  essential  character  and  not  by  mere  billing  or  forms  of 
contract.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  v.  State  of  Iowa, 
233  U.  S.  334,  34  Sup.  Ct.  592,  58  L.  Ed.  988;  Ohio  R.  R.  Commission 
V.  Worthingtbn,  225  U.  S.  101,  32  Sup.  Ct.  653,  56  L.  Ed.  1004;  Texas 
&  N.  O.  R.  R.  Co.  V.  Sabine  Tram  Co.,  227  U.  S.  Ill,  33  Sup.  Ct.  229, 
57  L.  Ed.  442;  R.  R.  Commission  of  Louisiana  v.  Texas  &  Pacific 
Ry.  Co.,  229  U.  S.  336,  33  Sup.  Ct.  837,  57  L.  Ed.  1215.  Goods  actu- 
ally destined  for  points  beyond  the  state  of  origin  are  necessarily  in  in- 
terstate commerce  when  they  are  delivered  to  the  carrier  and  start  in 
the  course  of  transportation  to  another  state.  Coe  v.  Errol,  116  U.  S. 
517, 6  Sup.  Ct.  475,  29  L.  Ed.  715.    This  is  true  whether  the  goods  are 
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shipped  on  through  bills  of  lading  or  on  initial  bills  only  to  a  terminal 
within  the  same  state,  where  they  are  transhipped  and  thereafter 
transported  on  new  bills  of  lading  to  a  destination  beyond  the  state. 
Southern  Pacific  Terminal  Co.  v.  Interstate  Commerce  Commission 
and  Young,  219  U.  S.  498,  527,  31  Sup.  Ct.  279,  55  L,.  Ed.  310;  Texas 
&  New  Orleans  R.  R.  Co.  v.  Sabine  Tram  Co.,  227  U.  S.  Ill,  33  Sup. 
Ct.  229,  57  L.  Ed.  442;  Ohio  R.  R.  Commission  v.  Worthington,  225 
U.  S.  101,  32  Sup.  Ct.  652,  56  L.  Ed.  1004. 

[3]  Applying  these  well  established  principles  to  the  facts  of  this 
case  it  appears  in  the  instance  we  have  cited  as  illustrative  of  all  ship- 
ments in  issue,  that  the  cotton  was  shipped  upon  an  intrastate  rate  to 
Birmingham,  where  it  remained  in  the  possession  and  control  of  the 
carrier,  subject  to  be  divested  by  the  defendants  availing  themselves  of 
a  provision  in  the  bills  of  lading  directing  delivery  to  their  order.  This 
the  defendants  might  have  done  but  never  did.  Therefore,  we  are  to 
determine  the  character  of  the  transportation  by  what  was  intended 
and  by  what  was  done  with  the  commodity  transported,  rather  than  by 
what  might  have  been  done  with  it.  What  the  defendants  did  was  not 
to  call  for  delivenr  and  acquire  possession  according  to  their  right  un- 
der the  WUs  of  lading,  but  to  leave  the  cotton  with  the  carrier  for  com- 
pression, (a  right  reserved  by  it  and  manifestly  to  be  employed  only 
when  cotton  was  intended  to  be  carried  further,)  and  to  direct  its 
transportation  by  new  bills  of  lading  to  points  beyond  the  State.  The 
concentration  of  cotton  at  the  railroad's  presses  at  Birmingham  with 
the  consequent  interruption  of  the  journey,  was  not  a  circumstance  de- 
termining that  the  transportation  ended  at  Birmingham  and  that  there- 
fore it  was  intrastate  in  character,  but  rather  indicated  the  contrary, 
that  compression  to  reduced  bulk,  being  a  thing  desired  and  a  right  re- 
served when  transportation  was  intended  to  be  continued,  the  stop  at 
Birmingham  was  not  the  end  of  a  journey  but  was  merely  the  inter- 
ruption necessary  to  prepare  the  cotton  for  a  journey  to  be  continued. 
It  was  however  but  an  incident  in  the  transportation  of  a  commodity 
of  that  kind.  Southern  Pacific  Terminal  Co.  v.  Interstate  Commerce 
Commission  and  Young,  219  U.  S.  498,  31  Sup.  Q.  279,  55  L.  Ed.  310, 
and  it  is  well  settled  that  the  character  of  traffic,  whether  intrastate  or 
interstate,  must  be  gathered  from  its  nature  and  not  from  its  incidents. 
Texas  &  N.  O.  R.  R.  Co.  v.  Sabine  Tram  Co.,  227  U.  S.  Ill,  33  Sup. 
Ct.  229,  57  L.  Ed.  442 ;  Southern  Pacific  Terminal  Co.  v.  Interstate 
Commerce  Commission,  219  U.  S.  498,  31  Sup.  Ct.  279,  55  L.  Ed.  310; 
Interstate  Commerce  Commission  v.  Diffenbaugh,  222  U.  S.  42,  32  Sup. 
Ct.  22,  56  L.  Ed.- 83;  Ohio  R.  R.  Commission  v.  Worthington,  225  U. 
S.  101,  32  Sup.  Ct.  653,  56  L.  Ed.  1004. 

[4]  It  is  quite  usual  in  cases  such  as  this  to  find  a  controverted  ques- 
tion of  fact  as  to  the  character  of  the  transportation,  but  in  this  case, 
in  view  of  the  manner  in  which  the  issue  arose,  it  is  doubtful  that  there 
is  such  a  controverted  question.  The  judgment  below  was  entered  on 
the  plaintiff's  statement  of  claim  for  want  of  a  sufficient  affidavit  of 
defense.  In  it  the  plaintiff  demanded  payment  of  the  difference  be- 
tween the  rate  charged  and  what  it  claimed  to  be  the  legal  rate  for  the 
interstate  transportation  of  cotton,  giving  in  an  accompanying  bill  of 
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particulars  dates  of  shipment  and  amounts  shipped,  and  showing  in 
each  instance  points  of  origin  within  the  State  of  Alabama  and  points 
of  destination  at  tidewater  in  other  States.  It  particularly  averred 
that: 

"In  every  instance  the  cotton  shipped  from  the  Alabama  points  of  origin 
above  mentioned  was  intended  to  be  transported  through  to  destinations 
heyond  Blrmingliam  and  aatually  was  transported  (either  for  local  delivery  or 
to  be  exported  from  the  United  States)  to  the  points  of  destination  in  Georgia 
or  Louisiana  hereinbefore  stated." 

The  defendants  in  their  affidavit  of  defense  did  not  deny  that  the 
shipments  were  made,  as  averred  in  the  plaintiff's  statement  of  claim, 
as  to  date,  amount,  origin,  and  destination,  but  on  the  contrary  admit- 
ted: 

"Tliat  the  cotton  si)ecitied  in  plaintifTs  statement  of  claim  was  duly  trans- 
ported over  its  lines  or  the  lines  of  its  connecting  carriers,  and  duly  delivered 
to  [them]  or  to  [their]  consignees." 

As  the  affidavit  of  defense  contains  no  averment  that  any  of  the  cot- 
ton was  delivered  to  the  defendants  at  Birmingham  or  elsewhere  in 
the  State  of  Alabama,  as  it  might  have  been,  we  infer  that  this  admis- 
sion relates  wholly  to  deliveries  at  the  interstate  destinations  indicated 
in  the  plaintiff's  statement  of  claim.  Nor  is  there  any  averment  in 
the  affidavit  of  defense  that  any  of  the  cotton  billed  to  Birmingham 
was  even  intended  for  transhipment  to  points  in  the  State  of  Alabama, 
the  averment  with  respect  to  transhipment  being  limited  to  the  state- 
ment that  when  the  defendants  purchased  uncompressed  cotton  at  va- 
rious points  in  Alabama,  they  "were  not  at  all  times  certain"  to  what 
point  they  would  ultimately  ship  the  cotton  after  compression.  It  thus 
appears  that  the  plaintiff  averred  and  showed  the  transportation  to 
be  interstate  and  that  the  defendants  did  not  deny  it.  As  the  plaintiff's 
averment  went  directly  to  the  character  of  the  commerce,  an  indispen- 
sable element  in  determining  the  question  of  rates,  that  averment,  when 
not  denied  by  the  defendants,  stands  unanswered  and  is  to  be  taken  as 
true.  We  are  therefore  of  opinion  that  the  District  Court  committed 
no  error  in  finding  the  transportation  in  question  interstate  in  character. 

[5]  There  remains  the  question  whether  the  combined  intrastate  and 
interstate  rates  constitute  the  legal  rate  for  the  interstate  transporta- 
tion in  issue.  As  authority  for  its  contention  that  such  is  the  legal  rate, 
the  defendants  rely  upon  two  cases.  Gulf,  Colorado  &  Santa  Fe  Rail- 
road Co.  V.  Texas,  204  U.  S.  403,  27  Sup.  Ct.  360,  51  L.  Ed.  540,  and 
generally  known  as  the  Texarkana  Case,  and  Chicago,  Milwaukee  & 
St.  Paul  R.  R.  Co.  V.  State  of  Iowa,  233  U.  S.  334,  34  Sup.  Ct.  592,  58 
L.  Ed.  988.  In  each  of  these  cases  the  shipment  was  interstate  in  its 
inception,  and  in  each  transhipment  intrastate  was  made  after  destina- 
tion had  been  reached.  The  question  was  whether  the  interstate  rate 
from  the  point  of  origin  to  the  second  point  of  destination  was  the  legal 
rate.  The  court  held  that  the  transhipment  was  a  new  shipment,  intra- 
state in  character,  and  therefore  the  interstate  rate  to  the  ultimate  des- 
tination was  not  applicable. 

Iliese  two  cases  are  not  easily  distingfuished  from  others  indicating 
the  contrary,  the  latest  being  Atchison,  Topeka  &  Santa  Fe  Railway 
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Co.  V.  Harold,  241  U.  S.  371,  36  Sup.  Ct.  665,  60  L.  Ed.  1050,  unless 
they  be  confined  to  their  own  facts.  As  we  read  these  cases  it  appears 
that  the  court  considered  the  acceptance  and  delivery  of  the  commodity 
by  the  consignee  at  the  first  point  of  destination  as  the  determining 
fact.  In  the  Texarkana  Case  the  court  said  that  after  the  commodity 
reached  its  first  destination  it  came  within  the  control  of  the  consignee 
and  thereby  the  first  contract  of  transportation  was  completed.  In  the 
Iowa  Case  it  appears  that  the  consignee  at  the  first  point  of  destination 
had  accepted  the  commodity,  *'had  taken  delivery"  and  had  assumed 
full  possession  and  control  of  it,  and  for  that  reason  the  initial  contract 
of  transportation  was  considered  at  an  end  before  the  intrastate  move- 
ment began.  If  these  cases  turned,  as  we  think  they  did,  upon  the  cir- 
cumstance of  acceptance  and  delivery  before  transhipment,  then  cer- 
tainly they  are  not  authority  for  the  case  at  bar,  for  in  this  case,  deliv- 
ery, though  possible,  was  never  made  to  the  defendants,  and  control 
was  assumed  by  them  only  to  the  extent  of  re-billing,  which,  as  we  have 
seen,  is  not  itself  a  circumstance  determinative  of  the  character  of 
transportation. 

Putting  aside  the  Texarkana  Case  and  the  Iowa  Case  as  not  controll- 
ingj  we  come  to  the  Act  to  Regulate  Commerce  (section  6),  which  clear- 
ly prescribes  the  requisites  of  a  lawful  rate  by  directing  every  common 
carrier,  subject  to  the  provisions  of  the  Act,  to  file  with  the  Interstate 
Commerce  Commission  schedules  showing  all  rates  for  transportation 
between  points  on  its  own  route  and  points  on  its  own  route  and  points 
on  the  route  of  any  other  carrier  when  through  and  joint  rates  have 
been  established,  and  forbidding  any  carrier  to  charge  or  receive  a  less 
or  different  compensation  for  such  transportation  between  the  points 
named  in  such  tariffs  than  the  rates  there  specific^.  We  also  come  to 
decisions  both  by  the  Interstate  Commerce  Commission  and  Federal 
Courts  to  the  effect  that  when  such  a  through  rate  is  established  by 
tariffs  filed  with  the  Interstate  Commerce  Commission,  that  is  the  legal 
rate  for  that  interstate  journey,  Ivouisville  &  Nashville  R.  R.  Co.  v. 
Maxwell,  237  U.  S.  94,  97,  98,  35  Sup.  Ct.  494,  59  L.  Ed.  853,  L.  R. 
A.  1915E,  665 ;  Texas  &  Pacific  Ry.  Co.  v.  Mugg,  202  U.  S.  242,  26 
Sup.  Ct.  628,  50  L.  Ed.  1011,  and  that  that  rate  cannot  be  defeated  by 
the  device  of  billing  to  an  intermediate  point  and  re-billing  from  that 
point,  Kanotex  Refining  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  34  Interst.  Com. 
Com'n,  271  (1915).  While  other  rates  may  be  "equally  lawful"  (and 
this  is  the  theory  of  the  defendants'  case),  they  are  only  so  when 
separately  charged  for  the  particular  transportation  to  which  they  are 
respectively  applicable.  In  this  instance,  one  was  a  lawful  intrastate 
rate  for  an  intrastate  journey,  but  not  having  been  filed  with  the  In- 
terstate Commerce  Commission  it  was  not  a  lawful  rate  for  an  inter- 
state journey  or  for  any  part  of  one.  Therefore,  the  combined  rates 
being  in  part  unlawful  for  a  journey  which  we  have  found  to  have 
been  interstate  from  its  beginning,  cannot  be  equally  lawful  with  a 
through  interstate  rate  lawfully  established  for  the  same  journey  by 
tariffs  duly  filed  with  the  Interstate  Commerce  Commission. 

When  the  rate  for  the  whole  of  a  given  interstate  journey  is  estab- 
lished by  tariffs  filed  with  the  Interstate  Commerce  Commission  in  ac- 
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cordance  with  law,  that  rate  becomes  the  lawful  rate  for  that  journey, 
and  a  rate  for  the  same  journey  made  up  in  part  of  a  rate  not  filed 
with  the  Interstate  Commerce  Commission,  is  not  the  lawful  rate, 
Standard  Oil  Co.  of  New  York  v.  United  States,  179  Fed.  614,  103  C. 
C.  A.  172  (C.  C.  A.  2d),  petition  for  writ  of  certiorari  denied,  218  U. 
S.  681,  31  Sup.  Ct.  229,  54  L.  Ed.  1207;  and  if  such  unlawful  rate  be 
charged  and  paid,  it  amounts  to  discrimination  within  the  spirit  of  the 
law  and  may  be  punished  or  corrected  by  appropriate  action  against  the 
carrier  or  shipper.  Texas  &  Pacific  Ry.  Co.  v.  Mugg,  202  U.  S.  242, 
26  Sup.  Ct.  628,  50  h.  Ed.  1011 ;  Louisville  &  Nashville  R.  R.  Co.  v. 
Maxwell,  237  U.  S.  94,  35  Sup.  Ct.  494,  59  L.  Ed.  853,  h.  R.  A.  I915E, 
665. 

In  finding  that  the  affidavit  of  defense  was  insufficient  because  it 
failed  to  show  that  the  defendants  had  paid  the  lawful  rate,  the  trial 
court  committed  no  error. 

[B]  The  defendants  maintain,  however,  that  even  if  the  affidavit  of 
defense  is  insufficient,  the  plaintiff  is  not  entitled  to  judgment,  because 
the  statement  of  claim  is  in  itself  insufficient  in  several  particulars. 
These  are,  that  while  averring  that  certain  certificates  of  concurrence 
(being  instruments  by  which  one  railroad  binds  itself  to  the  published 
rates  of  another)  had  been  delivered,  and  certain  rate  schedules  and  tar- 
iflFs  had  been  filed  with  the  Interstate  Commerce  Commission,  the  plain- 
tiff did  not  set  them  out  in  full  in  the  statement  of  claim.  If  the  certifi- 
cates of  concurrence  and  the  tariff  schedules  constituted  the  cause  of 
action  sued  upon  as  in  actions  upon  "notes,  contracts  and  book  entries," 
their  full  recital  in  the  statement  of  claim,  would  of  course  be  necesr 
sary  to  entitle  the  plaintiff  to  a  summary  judgment.  But  this  action  is 
based  upon  a  debt  arising  out  of  the  violation  of  a  statute  and  is  brought 
to  recover  the  balance  of  the  amount  which  the  statute  directs  to  be 
paid,  provable  by  certificates  of  concurrence  and  tariff  schedules.  Such 
certificates  and  schedules  are  therefore  but  evidence  incidental  (though 
essential)  to  the  proof  of  the  cause  of  action.  As  the  statement  of 
claim  sets  forth  the  fact  of  concurrence  by  the  connecting  carriers  and 
all  relevant  parts  of  the  rate  schedules  and  tariffs  involved,  we  are  of 
opinion  that  it  is  sufficient. 

The  judgment  below  is  affirmed. 


WAIiKEB  ELECTRIC  CO.  T.  NEW  YORK  SHIPBUILDrNG  CO. 

(Circuit  Court  of  Appeals,  Third  CSrcuit    April  27, 1917.) 

No.  2158. 

1.   AaSIONMKNTS  ®S>ld — ^ASSIGNABIUTT  OF  CONTBACT — NKCESSITT  OP  CONSENT. 

While  It  Is  a  general  rule  that  a  contract  which  can  be  as  well  per- 
formed by  a  subcontractor  as  by  the  principal  Is  assignable,  and  while  the 
usual  test  of  assignability  is  whether  the  contract  would  survive  to  the 
IJersonal  representative  of  the  assignor,  these  rules  are  subject  to  excep- 
tions, one  of  which  Is  that  contracts  embodying  liabilities  or  duties  which 
In  express  terms  or  by  fair  intendment  from  tlie  nature  of  the  liabilities 
themselves  Import  reliance  on  the  character,  skill,  business  standing,  i)ur- 

-  6=3For  otber  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numberad  Digests  &  Indexoa 
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tlcular  ezi>erlence  or  capacity  of  the  parties,  cannot  be  assigned  by  one 
without  the  consent  of  tlie  otber. 
[Sd.  Note.— For  other  cases,  see  Assignments,  Cent  Dig.  if  2S-31.] 

2;  AfiBIONMENTB  *=»19 — ASSIGNABIUTT  OF  CklNTBAOT — NBOESSITT  OF  CJONSENT. 

Under  the  prevailing  practice,  plans  and  spedllcations  for  the  construc- 
tion of  a  battleship  are  developed  only  as  the  work  progresses,  and  con- 
tracts for  construction,  and  subcontracts  for  parts  or  appliances,  are 
based  upon  speciflcations  for  the  last  ship  of  the  same  type.  These 
plans  are  subject  to  alteration  arbitrarily  at  the  will  of  the  government, 
and  an  extra  allowance  is  customarily  made  for  alterations  extending 
to  something  new  not  appearing  on  the  type  plan,  but  not  for  alterations 
which  are  merely  a  development  of  something  In  the  type  plan.  Held 
that,  in  view  of  this  practice  and  the  consequent  elasticity  as  to  the  charac- 
ter of  the  work  and  the  amount  of  compensation,  a  subcontract  for  switch- 
boards and  electrical  appliances  involved  the  personal  equation,  and 
could  not  be  assigned  by  the  subcontractor  without  the  consent  of  tlie 
general  contractors. 

[Ed.  Note. — For  otber  cases,  see  Assignments,  Cent.  Dig.  {{  28-81.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Action  by  the  Walker  Electric  Company  against  the  New  York  Ship- 
building Company.  Judgment  for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Wm.  K.  Flanagan,  of  Newark,  N.  J.,  for  plaintiff  in  error. 
Thomas  L.  Gaskill  and  Joseph  H.  Gaskill,  both  of  Camden,  N.  J., 
for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON.  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  Of  the  several  questions  involved  in 
this  controversy,  two  only  are  embraced  in  this  decision.  These  are: 
Whether  the  trial  court  erred,  first,  in  deciding  as  a  matter  of  law 
that  the  contract  sued  upon  was  not  assignable  by  one  party  without 
the  consent  of  the  other ;  and  second,  in  refusing  to  permit  the  jury 
to  determine  upon  an  issue  of  fact  whether  that  consent  had  been 
given. 

These  questions  arose  out  of  a  contract,  which  upon  first  view 
appears  perfectly  simple  and  definite,  but  upon  examination  is  shown 
to  be  quite  the  contrary. 

New  York  Shipbuilding  C(Knpany,  being  under  contract  with  the 
United  States  for  the  construction  of  the  battleship  "Oklahoma," 
entered  into  a  sub-contract  with  Walker  Brothers,  electrical  engineer- 
ing contractors,  for  switchboards  to  be  used  on  that  ship.  The  con- 
tract was  made  by  correspondence  under  dates  of  June  14th  and  15th 
1912,  and  so  far  as  expressed  by  its  terms  was  briefly  this:  In  con- 
sideration of  $16,500,  Walker  Brothers  agreed  to  furnish  the  Ship- 
building Company,  for  the  Battleship  "Oklahoma,"  two  dynamo  room 
generator  switchboards;  two  distribution  boards;  two  bus  feeder 
panels;  four  turret  distribution  panelboards;  (spare  parts,  Vandykes 
or  tracings  and  drawings)  to  be  built  in  accordance  with  specifications 
for  U.  S.  S,  "Oklahoma"  issued  by  the  Bureau  of  Steam  Engineering, 

0=>iror  other  casefS  sea  lame  topic  A  KEY-NUMBER  in  all  K«7-Numbered  DIsnti  &  Indez«a 
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Navy  Department,  1911,  and  sales  office  specifications  issued  with  ap- 
proved drawings;  subject  to  test  and  approval  by  the  said  Bureau,. 
and  under  certain  guaranties  as  to  efficient  and  successful  operation. 
On  October  25, 1912,  Walker  Brothers  assigned  this  cwitract  to  Walker 
Electric  Company,  the  plaintiff,  an  altogether  different  concern,  but 
under  the  express  provision,  however,  mat  they  would  procure  the 
consent  of  the  Shipbuilding  Company  to  the  assignment,  and  in  the 
«vent  of  their  failure^  no  obligation  of  performance  should  rest 
upon  the  Electric  Company. 

The  Electric  Company  proceeded  to  develop  switchboard  plans  and 
submit  them  by  blueprints  to  the  Shipbuilding  Company  for  its  in- 
spection and  the  government's  aK>roval,  but  in  doing  this,  the  Elec- 
tric Company  did  not  deal  directly  with  the  Shipbuilding  Company. 
It  submitted  the  plans  and  received  them  back  with  the  government's 
criticisms  and  modifications  through  Walker  Brothers,  with  whom  the 
Shipbuilding  Company  was  all  the  while  dealing  as  the  other  party  to 
the  contract. 

This  continued  for  a  year  after  the  assignment  before  the  Ship- 
building Company  became  aware  that  the  contract  had  been  assign- 
ed and  that  Walker  Brothers  no  longer  intended  performing  it.  This 
knowledge  was  conveyed  to  the  Shipbuilding  Company  by  Walker 
Brothers,  when  as  agreed,  they  endeavored  to  obtain  the  Shipbuilding 
Company's  consent  to  the  assignment  and  at  a  time  when  very  con- 
siderable differences  in  the  plans  had  been  made,  involving,  as  the 
Electric  Company  contended,  material  changes  in  the  contract  and 
great  difference  in  cost,  but  involving  as  contended  by  the  Shipbuild- 
ing Company,  nothing  that  varied  the  contract  or  affected  its  initial 
price.  'The  Electric  Company  demanded  an  increased  price.  This 
was  refused  by  the  Shipbuilding  Company.  Thereupon  the  Electric 
Company  brought  this  suit,  as  assignee  of  the  contract,  to  recover  for 
moneys  expended  in  preparing  blueprints,  plans  and  specifications,  and 
for  profits  lost.  Judgment  of  non-suit  was  entered  upon  the  ground 
that  the  contract  was  unassignable  without  the  consent  of  the  Ship- 
building C<Mnpany  and  that  there  was  no  evidence  of  such  consent 
upon  which  a  right  of  action  in  the  Electric  Company  could  be  based 
or  a  verdict  in  its  favor  sustained. 

[1]  Notwithstanding  the  contract  seemed  very  simple  and  appear- 
ed on  its  face  to  be  a  contract  assignable  without  consent,  the  par- 
ties to  the  assignment  themselves  treated  it  as  unassignable  without 
the  consent  of  the  Shipbuilding  Company,  as  evidenced  by  the  con- 
dition or  provision  in  which  Walker  Brothers  undertook  to  procure 
its  consent  and  by  which  the  Electric  Company  protected  itself  from 
liability  for  non-performance  until  its  consent  had  been  obtained. 
The  Electric  Company,  however,  receded  from  that  position  and 
brought  this  action,  upon  the  ground  that  the  contract  was  assign- 
able without  the  consent  of  the  Shipbuilding  Company.  It  based  its 
case  upon  the  contention  of  fact  that  the  commodities  contracted  for 
were  only  such  electrical  appUances  as  any  factory  with  proper  equip- 
ment could  turn  out  when  supplied  with  specifications,  and  upon  the 
principle  of  law  applicable  generally  to  such  a  fact  that  where  a 
given  contract  can  be  as  well  performed  by  a  sub-contractor  as  by 
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the  principal,  it  is  assignable.  British  Wagon  Co.  v.  Lea,  L.  R.  5  Q.  B. 
Div.  149.  It  relied  further  upon  the  njle  that  the  test  of  assignability 
is  whether  the  contract  would  survive  to  the  personal  representative  of 
the  assignor;  King  v.  West  Coast  Grocery  Co.,  72  Wash.  132,  129  Pac. 
1081 ;  and  applying  this  test  to  the  contract  as  it  interprets  it,  it  now 
asks  that  we  find  the  contract  assignable. 

There  is  no  question  that  these  general  rules  are  well  established, 
and  when  applicable,  control;  but  to  these  general  rules  are  excep- 
tions which  are  equally  well  established.  These  rules  and  their  ex- 
ceptions are  not  difficult  of  definition.  The  difficulty  lies  in  their  ap- 
plication to  a  given  case,  which  requires  always  a  careful  considera- 
tion of  what  in  fact  the  contracting  parties  did  and  intended  doing. 
A  notable  exception  to  the  general  rules  stated  has  its  rise  in  con- 
tractual situations  involving  personal  relations,  and  is  in  effect,  that 
contracts,  embodying  liabilities  or  duties  which  in  express  terms  or 
by  fair  intendment  from  the  nature  of  the  liabilities  themselves  im- 
port reliance  on  the  character,  skill,"  business  standing,  particular  ex- 
perience or  capacity  of  the  parties,  cannot  be  assigned  by  one  with- 
out the  consent  of  the  other.  British  Wagon  Co.  v.  Lea,  L.  R.  5  O. 
B.  Div.  149;  Arkansas  Valley  Smelting  Co.  v.  Belden  Mfg.  Co.,  127 
U.  S.  379,  387,  8  Sup.  Ct.  1308,  32  L.  Ed.  246.  This  is  for  the 
reason  that  in  such  contracts,  personal  performance  is  the  essence 
of  the  undertaking,  and  is  an  obligation  which  caqnot  be  transferred 
to  another  without  the  consent  of  the  person  entitled  to  it.  It  is  when 
such  considerations  do  not  appear  in  a  contract  by  stipulation  or  fair 
intendment  and  when  the  undertaking  can  be  performed  as  well  by 
one  as  another,  and  therefore  upon  death  survives,  that  a  contract 
is  assignable  without  the  consent  of  the  other  party.  British  Wagon 
Co.  V.  Lea,  L.  R.  5  Q.  B.  Div.  149;  Gribling  v.  Bohan,  26  Cal. 
App.  771,  148  Pac.  530;  Devlin  v.  Major,  63  N.  Y.  8;  New  England 
Trust  Co.  V.  Gilbert  E.  R.  R.  Co.,  91  N.  Y.  15J;  Northwestern  Cooper- 
age and  Lumber  Co.  v.  Byers,  133  Mich.  534,  95  N.  W.  529;  Horst  v. 
Roehm  (C.  C.)  84  Fed.  565. 

What  was  in  the  contract  between  Walker  Brothers  and  the  Ship- 
building Company  that  made  it  different  from  what  its  terms  seemed 
to  import?  What,  if  anything,  was  peculiar  in  the  relation  of  the 
contracting  parties? 

[2]  When  a  shipbuilding  concern  is  awarded  a  contract  by  the 
United  States  government  for  the  construction  of  a  battleship,  it  is  not 
supplied  with  detailed  plans  and  specifications  for  every  part,  for  these 
are  made  and  developed  only  as  the  ship  construction  progresses. 
Therefore,  when  the  Shipbuilding  Company  calls  for  sub-contracts  for 
parts  or  appliances  it  cannot  tender  definite  plans  and  specifications, 
for  none  exists.  But  specifications  of  some  sort  must  be  supplied  both 
shipbuilder  and  the  sub-contractor.  So  a  practice  has  grown  up  to 
take  the  specifications  with  respect  to  a  given  part  or  appliance  as  they 
were  when  completed  in  the  last  ship  of  the  same  type.  Thus  in  this 
instance,  the  specifications  for  switchboards  in  the  Battleship  "Arkan- 
sas" became  the  specifications  for  switchboards  in  the  Battleship  "Okla- 
homa." Upon  them,  both  the  principal  contractor  and  sub-contractor 
based  their  bids.    When  the  sub-contract  for  switchboards  was  let  it 
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became  the  duty  of  the  shipbuilder  -to  furnish  the  sub-contractor  with 
a  plan  of  some  sort.  This  was  done  under  the  practice  by  supplying 
what  is  termed  a  "type  plan."  A  "type  plan"  presents  a  very  general 
picture  or  "lay  out"  of  the  switchboard,  but  does  not  show  the  location 
or  definite  arrangement  of  parts.  These  must  be  determined  and  de- 
veloped by  the  switchboard  contractor  and  by  him  submitted  in  blue- 
prints to  the  shipbuilder,  who  in  turn  must  submit  them  to  the  Navy 
Bureau  of  Steam  Engineering,  to  be  by  that  Board  changed  and  modi- 
fied to  conform  to  the  new  requirements  of  the  ship  as  they  develop 
in  the  course  of  the  ship's  construction,  and  to  be  by  that  Board  ulti- 
mately approved  before  work  is  begun.  Thus  it  was  understood  by  all 
parties,  principal  contractor  and  sub-contractor,  that  from  the  very 
nature  of  the  work,  the  detailed  plans  of  the  sub-contractor  were  sub- 
ject to  alteration  arbitrarily  at  the  will  of  the  government.  But  here 
was  a  situation  in  which  someone  might  suffer  if  alterations  were 
radical  or  substantial.  To  meet  this  situation  in  the  spirit  of  fairness, 
another  practice  had  grown  up  between  the  government,  principal  con- 
tractors and  the  sub-contractors,  to  the  effect  that  if  an  alteration  in- 
volves something  already  on  the  type  plan,  it  is  termed  "development," 
and  being  but  the  development  of  a  thing  of  which  the  sub-contractor 
was  informed  by  the  type  plan,  no  extra  payment  is  allowed  for  it  by 
the  government  to  the  shipbuilder,  and,  of  course,  none  is  allowed  by 
the  shipbuilder  to  the  sub-contractor.  If  the  alteration,  however,  ex- 
tends to  something  new,  that  is,  something  not  appearing  upon  the  type 
plan  and  therefore  something  in  addition  to  that  of  which  the  sub- 
contractor was  informed  when  he  entered  into  the  contract,  that  con- 
stitutes a  "change"  for  which  the  government,  upon  the  shipbuilder's 
application,  makes  an  allowance  to  the  shipbuilder  in  extra  payment, 
and  when  so  allowed,  the  shipbuilder  in  turn  makes  the  same  allowance 
to  the  sub-contractor.  Thus  in  this  case  it  was  understood  by  the  gov- 
ernment, the  shipbuilder  and  the  sub-contractor,  that  upon  entering 
into  the  principal  contract  and  sub-contract,  it  was  impossible  for  all 
parties  to  foresee  all  requirements  of  the  ship,  and  therefore  it  was 
impossible  to  contract  definitely  with  reference  to  them,  and  that 
there  was  of  necessity  a  certain  elasticity  as  to  the  character  of  work 
and  the  amount  of  compensation  under  the  contracts. 

As  stated  by  Walker,  one  of  the  sub-contracting  firm,  "There  were 
a  great  many  things  understood  without  being  mentioned  at  all." 
Therefore,  in  this  instance  the  three  parties  appearing  in  this  litiga- 
tion knew  that  the  contract  between  the  shipbuilder  and  the  sub-con- 
tractor for  switchboards  was  subject  to  variation  as  to  work  and  com- 
pensation. Into  such  a  contract  with  such  an  understanding  Walker 
Brothers  entered,  but  when  Walker  Brothers  came  to  assign  their 
contract,  with  its  elastic  terms,  Walker  Electric  Company,  the  assignee, 
was  not  disposed  to  rely  upon  these  tacit  understcuidings. 

While  willing  to  furnish  the  precise  apparatus  mentioned  in  the  con- 
tract at  the  price  stipulated,  it  refused  to  perform  at  the  contract  price 
the  contract  with  its  subsequent  "development"  and  "change"  altera- 
tions, being  doubtful  whether  the  alterations  were  "developments"  or 
"changes"  and  uncertain  how  the  United  States  Bureau  of  Steam  En- 
gineering, the  arbiter  of  the  matter,  would  decide  them.    It  therefore 
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made  its  own  list  of  extras  as  it  conceived  them,  and  demanded  of  the 
Shipbuilding  Company  a  new  contract  price  embracing  those  extras. 
This  the  Shipbuilding  Company  refused,  maintaining  that  the  altera- 
tions demanded  by  the  government  did  not  constitute  alterations  in 
the  contract  and  would  therefore  not  agree  to  a  new  price  or  give  its 
consent  to  the  assignment  excepting  at  the  old  price.  We  have  recited 
the  situation  at  length  in  order  to  show  that  tiie  contract  was  not  an 
usual  one  and  that  tiie  relation  of  the  parties  was  something  inore 
than  that  which  customarily  exists  between  purchaser  and  seller  of  a 
fixed  and  definite  commodity. 

In  determining  whether  it  appears  bv  fair  intendment  that  in  enter- 
ing into  the  contract  the  Shipbuilding  Company  relied  upon  some  spe- 
cific qualification  of  Walker  Brothers,  which  gave  it  the  right  to  de- 
mand personal  performance  of  their  undertaking,  we  must  consider 
first  the  subject  matter  of  the  contract  and  then  the  relation  of  the  par- 
ties. 

The  subject  matter  was  switchboards  and  appliances,  a  complicated 
piece  of  electrical  machinery  of  limited  details  at  the  time  the  contract 
was  made  and  to  be  detennined  in  detail  only  as  the  contract  progress- 
ed. While  it  is  true  that  after  details  and  specifications  for  the  switch- 
boards had  become  fixed  and  known,  other  concern's  doubtless  could 
have  furnished  them;  but  in  contracting  for  the  furnishing  of  such 
indefinite  thingfs,  reliance  had  to  be  placed  upon  the  willingness  of  a 
person  to  enter  into  such  a  contract  and  his  willingness  and  capacity 
to  complete  it  in  view  of  its  indefinite  features  and  accompanying  haz- 
ards as  to  compensation.  This  is  acutely  shown  by  the  refusal  of  the 
Electric  Company  to  perform  the  assigned  contract  until  its  uncertain- 
ties as  to  amount  of  work  and  measure  of  compensation  were  deter- 
mined. 

Prom  such  a  transaction  as  this  it  is  difficult  to  exclude  the  personal 
equation.  Walker  Brothers,  though  not  manufacturers  of  electrical 
machinery,  had  been  supplying  such  machinery  for  ships  for  ten  or 
twelve  years.  They  were  known  to  be  familiar  with  work  of  that  type 
and  had  shown  themselves  capable  of  furnishing  highly  technical  and 
involved  electrical  mechanism.  In  dealing  with  theni  to  furnish  switch- 
boards for  a  battleship  of  a  design  then  indefinite  but  to  which  the  gov- 
ernment would  ultimately  hold  the  shipbuilder,  the  Shipbuilding  Com- 
pany did  not  deal  with  them  as  a  mere  broker  for  the  purchase  of  a  sta- 
ple article,  but  dealt  with  them  upon  a  personal  confidence  based  upon 
a  previous  business  and  technical  experience.  It  can  fairly  be  infer- 
red from  the  contract  and  from  the  testimony  produced  by  the  plaintiff 
itself,  that  the  Shipbuilding  Company  relied  upon  the  technical  capacity 
of  Walker  Brothers,  and  upon  their  willingness  and  business  integrity 
to  furnish  again  what  they  had  furnished  before  in  the  ?ame  satisfac- 
tory way,  and  expected  personal  performance  of  their  undertaking. 
We  are  tiierefore  of  opinion  that  the  trial  court  committed  no  error 
in  holding  the  contract  unassignable  without  the  consent  of  the  Ship- 
building Company. 

Whether  the.  alterations  upon  which  this  controversy  centers  were  in 
fact  made  by  the  government  under  its  practice  or  by  the  defendant  in 
abrogation  of  the  contract,  or  whether  there  remains  a  right  of  ac- 
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tion  by  Walker  Brothers  or  by  the  Electric  Cwnpany  in  the  name  of 
Walker  Brothers  against  the  Shipbuilding  Company,  are  questions  not 
raised  by  this  writ,  and  not  considered  in  thi\  opinion. 

Upon  the  plaintiff's  second  contention  that  there  was  evidence  upon 
which,  if  permitted,  the  jury  might  have  found  that  the  consent  of  the 
Shipbuilding  Company  to  the  assignment  had  been  given,  and  that  the 
court  erred  in  not  submitting  that  question  to  the  jury,  we  may  say 
without  discussing  the  testimony  that  we  find  no  such  evidence.  On 
the  contrary,  we  think  the  plaintiff's  evidence  shows  very  clearly  that 
the  Shipbuilding  Company  refused  to  give  its  consent. 

The  judgment  below  is  affirmed. 


MAT  DEPARTMENT  STORES  CO.  ▼.  RUNOB. 

(Clrcnlt  Conrt  of  Appeals,  Eighth  Circuit.    March  10,  1917.    Rehearing 
Denied  May  29.  1917.) 

No.  4698. 

1.  SSriDKltCE  $=>150 — OOMPETENCT — EXFERIlfENTS. 

An  employ^  claimed  to  have  been  Injured  while  on  a  freight  elevator  by 
a  truck  falling  from  an  upper  floor,  due  to  a  defectiye  gate  fastening 
on  that  floor.  Defendant  offered  evidence  that  after  the  accident  It  was 
found  Impossible  for  a  truck  similar  to  that  injuring  plaintiff  to  be  put 
under  the  elevator  gate  as  claimed.  Held,  that  the  exduslon  of  this  evi- 
dence as  a  self-serving  statement  was  error. 

[Ed.  Note. — IFor  other  cases,  see  Evidence,  OMit.  Dig.  {  439.] 

2.  BVIDKNCB  «S»150 — COUPETEXCT EXFBSntENTB. 

The  evidence  was  so  relevant  and  material  as  not  to  be  wltbln  the 
discretion  of  the  trial  court  to  receive  or  reject  It. 
[Ed.  Note. — Eor  other  cases,  see  Evidence,  Cent  Dig.  $  439.] 

3.  BviDENCK  «=»lfiO — Competency — Exfebimentb. 

Experimental  evidence  is  prima  facie  competent  and  relevant  if  it  Is 
material,  that  is,  if  it  substantially  tends  to  establish  the  fact  it  is  offered 
to  prove;  but  where  it  is  doubtful  whether  it  has  such  tendency  on 
account  of  its  remoteness  in  time,  place,  or  otherwise,  and  where  it  Is 
likely  to  tend  more  to  confusion  and  inconvenience  than  to  justice  and 
certainty,  it  is  discretionary  with  the  trial  court  to  limit  the  extent  to 
which  it  may  be  received. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  {  439.] 

4.  TBiAi.  ®=3252(11) — iNSTSUOnons — Applicabilitt  to  Evidence. 

In  an  employe's  action  for  injuries,  an  instruction  that  if  plaintiff  noti- 
fied defendant  or  its  agents  of  the  defective  condition  of  a  gate,  and  if 
they  agreed  to  have  it  repaired,  and  he  relied  on  this  promise  and  con- 
tinned  in  defendant's  employ,  his  knowledj^'e  of  Uie  defective  condition  of 
the  gate  was  no  defense,  was  erroneous  where  there  was  no  evidence 
that  he  gave  defendant  notice  of  such  defective  condition,  that  defendant 
promised  it  would  be  repaired,  or  that  he  relied  on  such  promise,  though 
there  was  evidence  that  another  employe  had  called  attention  to  the  de- 
fective condition,  and  that  something  had  been  said  about  repairing; 
plaintiff  not  being  shown  to  have  had  any  knowledge  thereof. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent.  Dig.  §  603.] 

5.  Appeai.  and  Ebbob  ®=»274(5) — Exceptions — Sufficienct. 

An  exception  to  such  Instruction  on  the  ground  that  there  was  no  evi- 
dence that  plaintiff  relied  upon  any  such  promise,  but  that  on  the  other 
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hand  he  swore  that  he  never  knew  of  the  condition  of  the  gate,  squarely 
called  tile  court's  attention  to  the  error  In  the  charge. 
Amldon,  District  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  by  Albert  P.  C.  Runge  against  the  May  Department  Stores 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded,  with  instructions. 

Richard  A.  Jones  and  William  R.  Gentry,  both  of  St.  Louis,  Mo. 
(M.  F.  Watts  and  Edwin  W.  Lee,  both  of  St.  Louis,  Mo.,  on  the  brief), 
for  plaintiff  in  error. 

Marion  C.  Early,  of  St.  Louis,  Mo.  (James  M.  Rollins  and  E.  A. 
Halter,  both  of  St.  Louis,  Mo.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDON, 
EHstrict  Judge. 

SANBORN,  Circuit  Judge.  This  writ  challenges  the  rulings  of  the 
court  at  the  trial  of  an  action  for  damages  for  negligence  which  result- 
ed in  a  judgnient  for  $27,500  in  favor  of  Mr.  Runge,  the  plaintiff  be- 
low, and  against  his  employer,  the  May  Department  Stores  Company, 
a  corporation.  The  plaintiff  alleged  that  he  was  injured  while  using  an 
elevator  in  the  company's  building  by  its  negligence,  in  that  it  failed 
to  exercise  ordinary  care  to  prevent  a  heavy  truck  from  running  into 
the  elevator  shaft  and  falling  upon  him.  The  company  denied  the  al- 
leged negligence  and  averred  that  the  plaintiff's  injury  was  caused  by 
his  own  contributory  negligence.  There  was  evidence  at  the  trial  tend- 
ing to  show  these  facts.  Runge  was  employed  by  the  company  as  a 
shipping  clerk  in  its'  six-story  building.  His  desk  and  principal  place 
of  business  were  in  the  basement,  but  he  had  occasion  to  go  to  the 
fourth  floor,  and  sometimes  when  he  was  on  the  fourth  floor  he  would 
go  to  the  third  floor  to  answer  telephone  calls.  He  used  one  of  the 
freight  elevators  in  going  from  the  basement  to  the  fourth  floor  and 
returning.  When  he  went  to  the  third  floor,  he  passed  down  a  stair- 
way from  the  fourth  floor  and  crossed  in  front  of  the  elevator  shaft, 
where  he  could  have  seen  the  condition  of  the  gate,  to  the  telephone 
and  then  back  again  by  the  same  route.  He  testified  that  at  the  time  of 
his  injury  he  stepped  upon  the  elevator  in  the  basement  and  started  up 
when  a  heavy  truck  fell  upon  him  from  the  third  floor,  that  about  20 
minutes  before  he  was  injured  he  saw  this  truck  on  the  third  floor  as 
he  was  passing  that  floor  on  the  elevator,  that  the  truck  was  then  stand- 
ing with  one  of  its  ends  toward  the  elevator  shaft  and  about  2^/4  feet 
from  it,  that  the  floor  on  which  it  stood  sloped  toward  the  shaft  a  dis- 
tance of  about  six  feet,  and  that  he  saw  the  truck  standing  on  this  in- 
cline. There  was  a  wooden  gate  made  of  lattice  work  at  the  entrance 
to  the  elevator  shaft  on  each  floor  to  keep  employes  from  stepping  or 
falling  into  the  shaft  when  the  elevator  was  not  at  their  floor. 
Each  of  these  gates  was  operated  by  a  motor  and  was  drawn  up  and 
lowered  by  means  of  a  rope  which  ran  over  a  pulley  and  was  attached 
to  the  gate  so  that  the  movement  of  the  elevator  to  any  floor  would 
raise  the  gate  on  that  floor  so  high  that  employes  could  pass  under  it 
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into  or  out  of  the  elevator  and  the  passage  of  the  elevator  from  that 
floor  would  lower  the  gate  into  its  normal  position  where  it  stood  on 
the  floor  upon  two  legs  one  at  each  end  of  the  gate.  When  in  this  posi- 
tion, the  lower  bar  of  the  gate  was  about  10  to  13  inches  above  the 
floor. 

The  truck  which  injured  the  plaintiff  weighed  about  200  pounds. 
It  stood  on  four  small  wheels  and  was  from  27i/^  inches  to  33  inches 
in  height.  The  specific  negligence  on  which  the  plaintiff  relied  was  that 
liie  rope,  by  means  of  which  the  gate  to  the  elevator  shaft  on  the  third 
floor  was  raised  and  lowered,  had  been  broken  and  retied  several  weeks 
before  the  accident  and  had  thereby  been  made  so  short  that  it  would 
not  allow  the  lower  bar  of  the  gate  to  descend  nearer  to  the  floor  than 
from  33  to  36  inches  above  it,  and  that  the  rope  and  the  gate  had 
been  in  this  condition  for  two  or  three  weeks  at  least  before  the  acci- 
dent. There  was  evidence  in  the  case  tending  to  prove  that  the  rope, 
by  means  of  which  this  gate  was  raised  and  lowered,  was  so  broken 
and  retied  several  weeks  before  the  accident  so  that  during  these 
weeks  it  would  not  permit  the  lower  bar  of  the  gate  to  descend  within 
some  30  inches  of  the  third  floor,  and  there  was  also  evidence  tending 
to  prove  that  during  all  this  time  preceding  the  accident,  and  at  the 
time  of  the  accident,  the  rope  was  long  enough  and  in  such  a  condition 
that  it  constantly  lowered  tiie  gate  when  the  elevator  passed  from  the 
third  floor  into  its  normal  position  wherein  its  lower  bar  was  not  more 
than  10  to  13  inches  above  the  floor.  The  theory  of  the  company  was 
that  the  truck  did  not  pass  through  under  this  gate  and  fall  down  the 
elevator  shaft,  but  that  it  was  upon  the  ^levator  when  Runge  started 
up,  and  that  one  of  its  handles  extended  over  the  edge  of  the  plat- 
form of  the  elevator  so  that  it  struck  the  wooden  facing  just  beneath 
the  first  floor  as  the  elevator  ascended  and  threw  the  truck  upon  the 
plaintiff.  In  support  of  this  theory,  it  presented  testimony  that  there 
were  marks  upon  the  facing  that  corresponded  with  such  as  would  have 
been  made  by  the  handle  under  these  circumstances.  There  was  no 
testimony  of  any  witness  who  saw  the  truck  get  into  the  elevator  shaft, 
or  go  into  it,  and  its  course  all  rested  upon  inferences  from  other  facts 
disclosed. 

[1,2]  In  this  state  of  the  case,  it  was  evident  that  the  truck  could 
not  have  automatically  traveled  into  the  shaft  if  the  gate  had  been 
in  its  normal  position,  for  the  space  between  the  lower  bar  of  the  gate, 
when  in  that  position,  and  the  floor  was  only  10  to  13  inches,  and  the 
height  of  the  truck  was  from  liy-y,  inches  to  30  inches.  In  this  state  of 
the  case  and  the  evidence,  the  company  offered  to  prove  by  the  testi- 
mony of  witnesses  present  in  the  court,  with  the  assistance  of  verified 
photc^raphs  which  they  presented,  that  subsequent  to  the  accident  these 
witnesses  tied  the  r(^e  so  that  when  the  elevator  was  at  the  third  floor 
the  gate  would  be  raised  just  as  high  as  it  could  be  raised  without 
breaking  the  rope  and  preventing  the  automatic  operation  of  the  gates, 
and  then  caused  the  elevator  to  move  to  the  next  story,  thus  lowering 
the  gate  the  least  amount  it  could  be  lowered  while  the  gate  was  auto- 
matically operated,  and  then  tried  to  put  a  truck  of  the  same  dimen- 
sions and  just  like  that  which  injured  Runge  through  under  the 
241 F.— 87 


Digitized  by 


Google 


678  241  FEDERAL  BEPOBTER 

gate  into  the  elevator  shaft  and  found  that  it  was  impossible  to  do  so. 
The  court  below  rejected  this  evidence,  not  because  the  oflfer  was  not 
broad  enough  to  show  that  at  the  time  of  the  experiment  the  elevator, 
the  gate,  the  rope,  and  all  the  other  paraphernalia  were,  so  far  as  they 
conditioned  the  movements  of  the  gate  and  the  lengdi  of  the  rope, 
requisite  to  lower  it  sufficiently  to  shut  ouf  the  truck,  in  substantially 
the  same  condition  as  when  the  accident  happened,  or  on  any  other 
technical  ground,  but  solely  because  this  evidence  was  a  self-serving 
statement.    This  ruling  is  assigned  as  error. 

The  proof  offered  was  certainly  not  more  a  self-serving  statement 
than  was  the  testimony  of  the  witnesses  for  the  parties  that  tended  to 
show  that  the  rope  was  too  short,  or  was  not  too  short  to  let  the  gate 
shut  out  the  truck.  Proof  satisfactory  to  the  jury  that  the  rope  by 
which  the  gate  was  raised  and  lowered  was  retied  and  kept  so  short 
for  some  time  before  and  at  the  time'of  the  accident  that  it  would  not 
permit  the  lower  bar  of  the  gate  to  descend  near  enough  to  the  floor 
to  shut  out  the  truck  was  indispensable  to  the  plaintiff's  case.  When 
this  offer  was  made,  the  evidence  upon  that  issue  was  conflicting.  All 
the  witnesses  had  testified  that  the  gate  had  been  constantly  operated 
after  the  rope  was  retied,  and  that  it  was  operating  when  the  accident 
occurred.  There  was  a  ceiling  and  other  obstructions  over  the  gate 
above  which  it  could  not  go.  The  offer  was  to  prove  that  subsequent 
to  the  accident  the  witnesses  tied  the  rope  to  the  gate  so  that  it  was 
as  short  as  it  could  possibly  be  without  raising  the  gate  against  the  ob- 
structions above  and  preventing  its  operation,  and  still  when  the  eleva- 
tor was  operated,  as  it  was  on  the  day  of  the  accident,  the  rope  lower- 
ed the  gate  so  near  to  the  third  floor  that  it  was  impossible  to  put  a  truck 
of  the  same  size  and  character  as  that  which  injured  the  plaintiff  into 
the  shaft  under  the  gate.  It  seems  clear  that,  if  this  evidence  had  been 
received  and  had  been  beUeved  by  the  jury,  it  must  have  determined  the 
crucial  issue  upon  which  the  evidence  was  conflicting,  and  must  have 
defeated  the  plaintiff's  claim.  If  the  question  were  whether  or  not  at 
a  time  past  an  article  of  furniture  passed  through  a  specific  door  or 
window,  whether  or  not  a  ladder  reached  the  top  of  a  pile  of  lumber 
or  of  a  house,  whether  or  not  a  rope  was  long  enough  to  reach  between 
two  fixed  objects,  and  the  testimony  of  witnesses  was  conflicting,  sub- 
sequent actual  tests  would  be  compietent,  relevant,  and  convincing  evi- 
dence of  the  fact.  To  the  common  mind  such  evidence  is  even  more 
persuasive  and  convincing  than  the  testimony  of  witnesses  who  casual- 
ly looked  at  the  articles  in  some  past  time. 

Mr.  Justice  Doe  said,  in  Darling  v.  Westmoreland,  52  N.  H.  405,  13 
Am.  Rep.  55: 

"When  we  want  to  know  whether  a  certain  horse  Is  skittish  or  Is  capable 
of  a  certain  speed,  whether  a  certain  substance  Is  poisonous  and  destructive 
of  animal  or  vegetable  life,  whether  certain  materials  are  of  a  certain  strength, 
whether  a  certalu  field  or  a  certain  kind  of  scrtl  is  Ukely  to  produce  a  certain 
kind  or  amount  of  crop,  whether  a  certain  man  or  brute  or  machine  l9  likely 
to  perform  a  certain  kind  or  amount  of  work,  or  whether  anything  can  be 
done  or  Is  likely  to  be  done,  one  way  l8  to  speculate  about  It,  and  another  way 
Is  to  try  it.  The  law  is  a  practloil  sdence,  and  when  it  is  ai>peaied  to  to 
direct  what  means  shall  be  used  to  And  out  whether, a  certain  pile  of  lumber 
Is  Ukely  to  frighten  horses,  if  any  one  asserts  that,  on  this  subject,  the  law 
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prefers  spe<nIatlon  to  experience,  abhors  actual  experiment,  and  delights  In 
^esswork,  the  person  advancing  such  a  proposition  takes  upon  himself  the 
task  of  maintaining  It  npon  some  legal  rule,  distinctly  stated  by  him  and  well 
established  by  the  authorities.  Snch  a  proposition  is  not  sustained  by  the 
reason  of  the  law.  It  Is  sustained  by  nothing  that  can  be  justly  called  a  prin- 
ciple." 

At  page  404  of  52  N.  H.  (13  Am.  Rep.  55),  he  says: 

"If  the  question  were  whether  the  lumber  was  capable  of  floating  In  water, 
or  making  a  good  fire,  or  bdng  sawed  or  cut  or  planed  In  a  specific  manner,  or 
supporting  horses  and  wagons  passing  over  a  bridge,  there  could  be  no  legal 
objection  to  the  trial  of  an  appropriate  experiment  upon  It  In  the  presence  of 
the  jury,  or  to  the  evidence  of  experihienta  that  had  been  tried  elsewhere." 

[3]  There  is  no  general  rule  that  all  experimental  evidence  is  incom- 
petent or  inadmissible.  The  general  rule  is  that  it  is  prima  facie  com- 
petent and  relevant  if  it  is  material,  that  is  to  say,  if  it  substantially 
tends  to  establish  the  fact  it  is  offered  to  prove,  but  that  where  it  is 
doubtful  whether  or  not  it  has  such  a  tendency  on  account  of  its  re- 
moteness in  time,  place,  or  otherwise,  and  where  it  is  likely  to  tend  more 
to  confusion  and  inconvenience  than  to  justice  and  certainty,  it  is  dis- 
cretionary with  the  trial  court  to  limit  the  extent  to  which  it  may  be  re- 
ceived. 1  Wigmore  on  Evidence,  §  444.  The  evidence  here  offered 
was  so  relevant  and  material  that  it  did  not  fall  within  the  discretion 
of  the  trial  court  to  receive  or  reject  it,  and  it  was  error  to  refuse  to 
receive  it.  Darling  v.  Westmoreland,  52  N.  H.  401,  403,  404,  405,  13 
Am.  Rep.  55;  Gilbert  v.  Third  Avenue  Rv.  Co.,  54  N.  Y.  Super.  Ct. 
270,  275 ;  Woelfel  Leather  Co.  v.  Thomas;;  68  111.  App.  394,  395,  397 ; 
Byers  v.  Nashville,  C.  &  St.  L.  Ry.  Co.,  94  Tenn.  345,  29  S.  W.  128, 
129,  130;  Tackman  v.  Brotherhood  of  American  Yeoman,  132  Iowa, 
64,  106  N.  W.  350,  8  L.  R.  A.  (N.  S.)  975,  977,  978;  Boston  Woven 
Hose  &  Rubber  Co.  v.  Kendall,  178  Mass.  232,  59  N.  E.  657,  51  h.  R. 
A.  781,  783,  86  Am.  St.  Rep.  478 ;  Olivaras  v.  San  Antonio  &  A.  P. 
Ry.  Co.  (Tex.  Civ.  App.)  77  S.  W.  981 ;  Burg  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  90  Iowa,  106,  57  N.  W.  680,  683,  48  Am.  St.  Rep.  419;  Krue- 
ger  v.  Brenham  Furniture  Mfg.  Co.,  38  Tex.  Civ.  App.  398,  85  S.  W. 
1156,  1157,  1158;  Burton  v.  Railroad  Co.,  176  Mo.  App.  14,  16,  162  S. 
W.  1064;  Beckett  v.  N.  W.  Masonic  Aid  Ass'n,  67  Minn.  298,  302,  69 
N.  W.  923;  Arrowood  v.  South. Carolina  &  G.  Extension  Ry.  Co.,  126 
N.  C.  629,  36  S.  E.  151,  152;  Atlanta  &  Coal  Co.  y.  Mixon,  126  Ga. 
457,  55  S.  E.  237,  238.  . 

[4,  5]  It  is  assigned  as  error  that  the  court  below  charged  the  jury 
that  if  they  believed  from  the  evidence  that  the  gate  on  the  third  floor 
was  out  of  order,  if  they  further  believed  that  the  plaintiff  notified  the 
defendant,  or  its  agents  in  charge  of  the  building,  of  the  defective  con- 
dition of  the  gate,  and  if  they  further  believed  that  the  defendant  or 
its  agents  agreed  to  have  the  same  repaired,  that  the  plaintiff  relied 
upon  this  promise  and  continued  in  the  employ  of  the  defendant,  that  in 
that  case  the  plaintiff's  knowledge  of- the  defective  condition  of  the 
gate  constituted  no  defense  to  the  action.  This  charge  was  erroneous 
because  there  was  no  evidence  in  the  case  that  the  plaintiff  gave  notice 
to  the  defendant  of  the  defective  condition  of  the  gate,  that  the  de- 
fendant ever  promised  to  him  that  it  would  be  repaired,  or  that  he  ever 
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relied  upon  that  promise.  The  error  arose  from  the  fact  that,  when  the 
court  gave  the  charge,  it  had  in  mind  the  testimony  of  another  witness 
who  had  testified  that  he  had  called  the  attention  of  the  defendant's 
agent  to  the  defective  condition  and  the  agent  had  said  something  about 
repairing  it,  but  there  was  no  evidence  that  these  facts  had.ever  been 
communicated  to  the  plaintiff.  The  defendant  excepted  to  this  charge, 
in  the  first  place,  on  the  ground  that  it  did  not  fairly  state  the  law  and 
that  a  man  has  no  right  to  rely  upon  indefinite  promises  for  an  indefinite 
length  of  time,  to  which  the  court  replied : 

"I  did  not  say  anything  like  the  conclusion  yon  draw.  I  said  U  the  mana* 
ger  had  been  notified  of  the  defect,  and  he  had  agreed  to  remedy  the  defect, 
then  the  plaintiff  in  continuing  his  services  and  relying  apon  tlie  promise  was 
not  guilty  of  any  contrllMitoiy  negligence." 

Thereupon  counsel  for  the  defendant  said: 

"May  I  add  an  additional  exception  suggested  by  my  co^»unsel  here?  We 
except  lastly  to  that  portion  of  the  charge  which  told  the  Jury  in  substance 
that,  if  there  was  a  promise  to  repair  the  gate,  plaintill  had  a  right  to  con- 
tinue in  the  employ  of  the  defendant  We  make  the  exception  for  the  addi- 
tional reason  that  there  is  no  evidence  that  plaintiff  relied  upon  any  sndi 
promise,  but,  on  the  other  liand,  be  himself  swore  lie  never  knew  of  the  con- 
dition of  the  gate." 

The  court  replied : 

"I  have  submitted  the  question,  as  to  whether  he  did  know  It,  to  the  Jury. 
If  he  did  not  know  of  the  condition,  then  the  instruction  works  no  harm." 

The  court  never  corrected  in  any  way  the  erroneous  charge,  but  left 
the  matter  here.  The  exception  seems  to  us  to  have  presented  the 
question  squarely  to  the  court,  and  the  error  of  the  charge  is  patent. 

Many  other  questions  were  discusSed  in  the  briefs  and  arguments  of 
counsel,  but  the  errors  to  which  reference  has  already  been  made  are 
fatal  to  the  trial,  the  evidence  at  the  new  trial  will  undoubtedly  be  dif- 
ferent from  that  which  was  presented  at  the  former  trial,  and  the  ques- 
tions of  law  presented  in  the  earlier  trial  may  not  arise  again ;  and  for 
these  reasons  a  further  discussion  of  the  issues  is  omitted.  Let  the 
judgment  below  be  reversed,  and  let  the  case  be  remanded  to  the  court 
below,  with  instructions  to  grant  a  new  triaL 

f 

AMIDON,  District  Judge,  dissents. 
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IOWA  KY.  &  UGHT  CO.  v.  CHICAGO,  M.  &  ST.  P.  EY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     March'  28,  1917.) 
No.  4748. 

1.  Railboads  «=>71 — BRIGHT  or  Wat — Gbant — Oonstbtjction. 

An  Instrument  granted  to  a  railroad  company  a  right  of  way  across 
certain  lands,  reserving  the  use  of  all  of  such  lands  except  that  portion 
actually  used  and  occupied  by  the  railroad  company.  The  company  con- 
structed a  single  track,  but  cat  grass  and  willows  on  the  entire  statutory 
width,  used  substantially  all  the  ground  within  such  width  for  erecting 
telegraph  poles  and  storing  materials,  and  for  32  years  returned  it  for 
taxation  and  paid  taxes  thereon,  while  the  grantor  never  even  availed  him- 
self of  the  right  to  use  those  i>ortlons  not  actually  occupied  by  the  com- 
pany. Seld,  that4:he  grant  was  of  a  right  of  way  100  feet  wide,  the  maxi- 
mum width  allowed  by- statute,  and  not  merely  a  strip  sutUcient  In  width 
for  a  single  track ;  the  provision  as  to  the  right  to  use  parts  not  occupied 
by  the  railroad  company  constituting  a  reservation  and  not  an  exception. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  §  167.] 

2.  Deeds  ^=»138 — "Reskbvation"  and  "Exception" — Dieptinction. 

An  "exception"  is  a  withdrawal  from  the  effect  of  the  grant  of  some 
part  of  the  thing  granted  which  is  in  existence  and  Included  under  the 
terms  of  the  grant ;  while  a  "reservation"  is  something  arising  out  of  the 
thing  granted  not  then  la  existence,  or  some  new  thing  created  or  reserved, 
issuing  out  of  the  thing  granted  and  not  a  part  of  the  thing  Itself. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Cent.  Dig.  {  456i 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Exception;   Reservation.] 

ft.  Railboadb  «=371 — Right  of  Wat — Gbant — Resebvahonb. 

The  reservation  in  a  grant  of  a  railroad  right  of  way  of  the  right  to  use 
such  parts  thereof  as  were  not  actually  occupied  by  the  railroad  com- 
pany would  not  extend  beyond  the  grantor's  Qwn  life,  in  the  absence  of 
words  of  limitation  and  Inheritance. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  {  167.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Iowa ;  Henry  T.  Reed,  Judge. 

Suit  by  the  Iowa  Railway  &  Light  Company  against  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

F.  F.  Dawley,  of  Cedar  Rapids,  Iowa  (John  A.  Reed,  William 
Smyth,  and  Dawley,  Jordan  &  Dawley,  all  of  Cedar  Rapids,  Iowa,  on 
the  brief),  for  appellant. 

John  N.  Hughes,  of  Cedar  Rapids,  Iowa  (C.  R.  Sutherland,  of 
Cedar  RafMds,  Iowa,  on  the  brief),  for  appellee. 

Before  CARLAND,  Circuit  Judge,  and  RINER  and  MUNGER, 
District  Judges. 

RINER,  District  Judge.  [1]  This  is  a  suit  brought  by  the  Iowa 
Railway  &  Light  Company,  hereafter  referred  to  as  the  plaintiff, 
against  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  here- 
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after  referred  to  as  the  defendant,  to  establish  its  title  to  a  strip  of 
ground  claimed  by  the  defendant  as  a  right  of  way  across  the  northeast 
quarter  of  section  21,  township  83  north  of  range  7  west  of  the  Fifth 
principal  meridian,  now  within  the  corporate  limits  of  the  city  of  Cedar 
Rapids,  Iowa,  and  to  'enjoin  the  defendant  from  constructing  a  track 
in  addition  to  its  main  track  on  the  strip  of  ground  in  controversy. 
The  right  of  way  is  a  circular  strip  of  land  along  the  southwest  bank 
of  what  is  locally  known  as  the  Slough  or  Cedar  Lake.  This  slough  or 
lake  is  not  a  meandered  body  of  water  and  was  subject  to  pre-emption 
and  patent  from  the  United  States.  Both  parties  to  the  litigation  de- 
rived title  from  the  same  source,  the  grant  to  the  defendant  being  prior 
in  time.  The  only  question  to  be  determined  is  the  width  of  the  strip 
of  ground  included  within  defendant's  right  of  way  across  these  lands, 
it  being  conceded  that  the  defendant  had  a  right  of  way  and  that  the 
plaintiff  owns  the  land  up  to  the  right  of  way,  whatever  its  width. 
The  contention  of  the  plaintiff  is  that  the  right  of  way  includes  a  strip 
of  land  sufficient  in  width  only  for  the  reasonable  and  necessary  mainte- 
nance of  a  single  track;  whereas,  it  is  insisted  by  the  defendant  that 
its  right  of  way  includes  a  strip  of  land  100  feet  in  width,  50  feet  on 
either  side  of  the  center  line  of  its  main  track,  the  maximum  width  al- 
lowed by  the  statute  of  Iowa,  without  the  consent  of  the  owner  of  the 
land.  The  right  of  way  across  this  land  was  granted  to  the  Dubuque 
Southwestern  Railroad  Company  by  the  then  owner  in  1864,  as  evi- 
denced by  the  following  instrument : 

"R«c'd  Marlon,  Linn  County,  Iowa,  Sept.  26tli,  A.  D.  1864,  from  the  DubuqUte 
Southwestern  Railroad  Co.,  the  sum  of  five  hundred  and  fifty-seven  dollars, 
together  with  a  certificate  of  thirty  shares  of  the  coinmon  stock  of  the  Dn- 
buque  Southwestern  Ballroad  Co.  of  one  hundred  dollars  each  No.  14,  and 
dated  Aug.  8th,  A.  D.  1864,  which  I  hereby  accept  In  full  satisfaction  In  behalf 
of  myself  and  Calvin  Graves  for  the  right  of  way  of  said  Dubuque  South- 
western Railroad  Co.,  over  and  across  the  following  described  lands  and  lot 
belonging  to  us,  to  wit:  The  northwest  quarter  of  section  fourteen  (14)  and 
the  north  half  of  the  southwest  quarter  of  section  fifteen  (15)  and  the  north- 
east quarter  of  section  twenty-one  (21),  all  In  township  eighty-three  (83)  north, 
of  range  seven  (7),  west  of  the  5th  P.  M..  also  lot  No.  five  In  block  No.  flfty- 
four  (54)  In  the  city  of  Cedar  Rapids,  Linn  county,  Iowa,  reserving  the  use 
of  all  of  the  above-described  lands  and  lot  except  that  portion  of  the  same 
which  Is  actually  used  and  occupied  by  said  railroad  Co.  Geo.  Greene." 

This  instrument  was  duly  acknowledged  and  recorded.  In  1865,  the 
Dubuque  Southwestern  Railroad  Company  constructed  a  line  of  rail- 
road consisting  of  a  single  track  across  the  lands  in  dispute  and  operat- 
ed the  same  until  1878,  when  the  defendant  purchased  the  road  and  has 
operated  it  ever  since. 

[2]  That  all  of  the  rights  acquired  of  the  Dubuque  Southwestern 
Railroad  Company  under  the  instrument  above  set  out  passed  to  the  de- 
fendant at  the  time  it  purchased  the  road  is  not  controverted.  This 
brings  us  at  once  to  consider  what  the  parties  intended  to  pass  and 
what  actually  did  pass  under  the  terms  of  the  giant.  This  is  to  be 
gathered  from  the  language  employed  in  drafting  the  instrument  and 
from  the  acts  of  the  parties.  In  determining  the  proper  construction 
to  be  given  to  the  grant  itself,  it  is  well  to  keep  in  mind  the  distinction 
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between  an  "exception,"  where  the  grantor  withdraws  from  the  effect 
of  the  grant  some  part  of  the  thing  itself  which  is  in  existence,  and  in- 
cluded under  the  terms  of  the  grant,  and  a  "resefvation,"  which,  though 
made  to  the  grantor,  is  something  arising  out  of  the  thing  granted  not 
then  in  existence,  or  some  new  thing  created  or  reserved,  issuing  out 
of  the  thing  granted  and  not  a  part  of  the  thing  itself. 

[3]  The  instrument  first  grants  the  right  of  way  and  then  reserves, 
not  a  designated  portion  of  the  land  granted,  but  only  a  right  to  use 
such  parts  of  it  as  are  not  actually  used  and  occupied  by  the  railroad 
company.  This  constitutes  a  reservation  and  not  an  exception,  for  it 
is  something  arising  out  of  the  thing  granted  and  not  then  in  existence. 
In  other  words,  it  is  a  new  rig^t  created  and  to  be  exercised  by  the 
grantor  in  the  future,  and,  there  being  no  proper  words  of  limitation 
and  inheritance,  the  right  would  not  extend  beyond  the  grantor's  own 
life. 

From  the  language  of  this  instnunent  we  think  it  clearly  appears  that 
it  was  the  purpose  and  intention  of  the  parties  to  convey  more  than  « 
strip  of  land  sufficient  in  width  for  a  single  track;  otherwise  there 
would  be  no  occasion  for  the  reservation,  as  the  entire  strip  granted 
would  be  occupied  by  the  railroad  company.  The  width  not  being  spec- 
ified in  the  grant,  we  think  it  reasonable  to  hold  that  by  the  use  of  the 
words  "the  right  of  way"  the  width  of  100  feet,  authorized  by  the  stat- 
ute, was  intended.  Indeed,  this  is  the  usual  presumption  in  cases 
where  the  width  is  not  specified  in  the  contract  or  conveyance. 

In  2  Elliott  on  Railroads,  434,  it  is  said : 

"There  Is  mucli  reason  for  holding  that,  where  the  width  la  not  specified  and 
there  is  nothing  either  in  the  contract  or  In  the  acta  of  the  parties  to  indicate 
that  less  than  the  statutory  width  was  granted,  it  will  be  presumed  a  right  of 
way  to  the  full  statutory  width  was  Intended." 

And  the  Supreme  Court  of  Iowa,  in  the  case  of  Canning  Co.  v.  B., 
C.  R.  &  N.  Ry.,  120  Iowa,  724,  95  N.  W.  195,  after  noticing  the  cases 
of  Campbell  v.  Railway  Co.,  110  Ind.  490,  11  N.  E.  482,  Prather  v. 
Western  Union  Tel.  Co.,  89  Ind.  501.  and  Jones  v.  Railway,  144  Pa. 
629,  23  Atl.  251,  said: 

"It  is  dear  from  these  decisions  that  defendant's  predecessor  must  be  pre- 
sumed to  have  acquired  a  right  of  way  100  feet  wide,  in  establishing  the  road. 
That  was  prior  to  the  conveyance  by  Hull  to  the  wagon  company.  The  tract  of 
land  owned  by  him  was  servient  to  the  easement  of  the  railroad  company,  and, 
of  course,  he  could  not  deprive  It  of  any  part  of  the  right  of  way  by  sale  to 
others.  But  a  railroad  company  Is  not  bound  to  acquire  a  right  of  way  of  any 
partlcnlar  width,  nor  to  lay  Its  main  track  In  the  center  of  that  which  la  ac- 
quired. While  ordinarily  It  Is  to  be  presumed  to  have  obtained  a  way  of  the 
maximum  width,  and  to  have  intended  to  have  Its  track  in  the  center,  this  is 
merely  a  naked  assumption,  casting  the  burden  of  proof  on  any  one  asserting 
the  contrary,  and  may  be  overcome  by  evidence  rebutting  the  Inference.  As 
to  width,  this  must  necessarily  be  so,  for  ordinarily  a  small  portion  of  the 
right  of  way  is  at  first  made  use  of,  and  the  remainder  only  as  necessity  de- 
mands. Hence  actual  possession  of  the  portion  of  the  way  farthest  from  the 
track  Is  seldom  taken  prior  to  the  construction  of  fences.  But  this  .very  fact 
Bhonld  make  courts  cautious  in  fixing  such  boundaries,  and  exact  satisfactory- 
proof  In  order  to  defeat  the  assumption."  Babcock  v.  Western  Railroad  Co.,  9 
Mete.  (Mass.)  553,  43  Am.  Dec.  411 ;  Brainard  v.  Clapp,  10  Cush.  (Mass.)  6,  57 
Am.  Dec.  74;  Eargis  v.  K.  C,  O.  &  S.  By.,  100  Mo.  210,  13  S.  W.  681. 
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So  far  as  the  fecord  in  this  case  discloses,  the  grantor  never  mani- 
fested an  intention  to  give  less  than  the  railroad  company  could  acquire 
under  the  statute.  He  'did  not  even  avail  himself  of  the  reservation  to 
use  such  portions  of  the  right  of  way  as  was  not  actually  used  and  oc- 
cupied by  the  railroad  company.  Neither  has  the  railroad  company 
sought  to  limit  its  appropriation  to  any  less  than  the  maximum  amount 
authorized  by  law ;  on  the  contrary,  it  has  cut  the  grass  and  willows 
on  the  entire  right  of  way  and  at  different  times  has  used  substantially 
all  the  ground  within  the  right  of  way  for  the  puipose  of  erecting  tele- 
graph poles,  storing  ties,  lumber,  and  other  material  used  in  the  opera- 
tion and  maintenance  of  the  road,  and  for  32  years  has  annually  return- 
ed for  the  purpose  of  assessment  for  taxation,  and  paid  taxes  on,  this 
strip  of  ground  for  its  full  width  of  100  feet.  So  it  cannot  be  said  that 
there  i§  anything  in  the  acts  of  the  parties  to  indicate  that  anything 
less  than  the  statutory  width  was  intended  to  be  granted. 

In  view  of  the  conclusion  reached  as  to  the  proper  construction  to  be 
given  to  the  grant  itself,  it  becomes  unnecessary  to  discuss  the  other 
questions  suggested  by  counsel  in  their  briefs  ^nd  at  the  argument.. 

Decree  affirmed. 


VANDEVBNTER  et  al.  v.  TRADERS'  NAT.  BANK  OF  KANSAS  CITT.  MO. 
(Circuit  Ck>urt  of  Appeals,  Eighth  Circuit    April  3,  1917.) 

1.  Appeaii  and  Esbob  €=>1050(1)  —  Hariclesb  Kbbob  —  Aditibsion  of  Evi- 

dence. 

In  an  action  on  a  note  which  defendants  denied  signing,  where  the 
proof  that  they  signed  it  was  clear  and  convincing,  the  adinlsBion  of  a 
financial  statement  furnished  plaintUT  as  the  basis  of  the  loan  evidenced 
by  the  note,  and  purporting  to  be  signed  by  defendants,  was  not  preju- 
dicial error,  though  when  it  was  admitted  there  was  no  proof  that  they 
signed  the  statement,  and  they  afterwards  denied  having  done  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  C^it.  Dig.  SS  1068. 
1069,  4153,  4167.] 

2.  Evidence  «=>222(10) — Fobgeby. 

In  an  action  on  a  note  which  had  been  twice  renewed  by  the  giving 
of  notes  to  which  defendants'  names  were  forged  by  their  comaker,  they 
claimed  that  the  original  note  on  which  suit  was  brought  was  also 
forged.  Over  their  objection,  confessiuns  by  their  comaker  of  various 
forgeries  were  admitted.  There  was  evidence  that  one  of  the  defend- 
ants received  the  confessions  when  he  was  about  to  execute  a  new  note 
for  the  one  in  suit  and  handed  the  confessions  over  as  an  explanntlon 
for  his  lefusaL  Held,  that  the  admission  of  the  confessions  was  not  er- 
ror. 

[Ed.  Notfc— For  other  cases,  see  Evidence,  Cent  Dig.  §{  797-800,  SOS- 
SOS.] 

3.  Evidence  «=>106(1) — Chaeacteb  of  Pabtt— ADiassiBiLiTT. 

An  ordinary  action  on  a  promissory  note,  the  execution  of  which 
was  affirmed  by  plaintiff  and  denied  by  defendants,  did  not  involve  or 
directly  affect  defendant's  general  character,  and  evidence  thereof  was 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  St  177-182,  18B.1 
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4.  WiTNEBSBs  «=3318 — Refctation  or  Uniupkacbxo  Witness. 

Until  the  character  or  reputation  of  a  witness  Is  assailed,  It  la  not  In 
qnestiou,  and  evidence  of  good  charaoter  Is  not  admissible,  and  It  Is  not 
a»:)i11ed  within  this  rule  by  mere  adverse  testimony  of  other  witnesses. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent.  Dig.  gj  10«4-1086.] 

6.  Appeal  and  Brbob  4s»728(3) — ^Assionicents  or  Ijbbob — Rnunos  on  Evi- 
dence. 

An  assignment  that  the  court  erred  "In  sustaining  objections  to  certain 
questions  asked  by  defendants,"  no  questions  being  set  forth  or  described, 
presented  nothing  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |  3012.] 

6.  Tbiai.  «=!>418 — Demubbee  to  Evidence!— Waiveb. 

The  overruling  of  defendants'  demurrer  to  plaintiff's  evidence  Is  not  re- 
viewable, where  defendants  proceeded  with  th^r  defense  Instead  of  stand- 
ing on  their  demurrer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {  981.] 

7.  AppEAt  AND  Ebbob  «=>730(2) — Assignments  of  Bbbob— iNSTBUCTioifa 

An  assignment  that  the  court  erred  "in  his  instructions,"  no  jMirttc- 
alar  Instructions  being  set  forth,  presents  nothing  for  review. 

[Ed.  Note.— ^For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  K  8014, 
3015.) 

8.  Appeal  and  Ebbob  «s>731(1) — ^Assionuents  or  Ebbor— Vebdict. 

Assignments  that  the  verdict  was  contrary  to  the  evidence  and  contrary 
to  the  law  presents  nothing  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  3017.] 

ft.  Appeal  and  Ebbob  «=3733— Assionments  of  Ebbob— JudOmbnt. 

Assignments  that  the  court  erred  in  rendering  Judgment  against  de- 
fendants and  In  rendering  judgment  for  costs  against  them  presents 
nothing  for  review. 

(Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Coit  Dig.  H  3025- 
3027.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas;  John  C.  Pollock,  Judge. 

Action  by  the  Traders'  National  Bank  of  Kansas  City,  Mo.,  against 
James  M.  Vandeventer  and  another.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

J.  E.  Brooks,  of  Sedan,  Kan.  (C.  O.  Buckles,  of  Sedan,  Kan.,  on 
the  brief),  for  plaintiffs  in  error. 

Sanford  B.  Ladd,  of  Kansas  City,  Mo.  (Charles  E.  Small,  of  Kan- 
sas City,  Mo.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON;  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  This  is  an  action  by  the  Traders*  National 
Bank  of  Kansas  City  upon  a  promissory  note  for  $5,000  signed  by  one 
F.  E.  Turner,  and  purporting  to  have  been  signed  by  defendants 
James  M.  Vandeventer  and  Emmett  Vandeventer.    The  note  had  been 
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twice  renewed  with  the  customary  surrender  of  the  matured  paper. 
Shortly  after  the  maturity  of  the  last  renewal  note,  the  plaintiff  learn- 
ed that  Turner  had  forged  the  signature  of  both  defendants  to  it  and 
to  its  immediate  predecessor,  and  it  therefore  brought  the  action  upon 
the  original  note.  Turner  was  a  grandson  of  one  of  the  defendants 
and  a  nephew  of  the  other.  He  had  charge  of  a  state  bank  in  which 
they  were  interested,  and  personally  attended  to  the  transactions  with 
the  plaintiff.  The  defendants  denied  having  executed  the  original 
note,  the  jury  found  the  issue  against  them,  and  the  plaintiff  had  judg- 
ment. 

[1,2]  Defendants'  first  assignment  of  error  is  that  the  trial  court 
"erred  in  the  admission  of  exhibits  Nos.  1,  16,  and  17  as  part  of  the 
examination"  of  a  certain  witness.  Though  this  assignment  does  not 
comply  with  the  rules  of  this  court  we  have  concluded  to  consider  it. 
Exhibit  1  is  a  financial  or  property  statement  of  the  same  date  as  the 
note  in  suit  and  purports  to  have  been  signed  by  defendants.  It  was 
required  by  plaintiff  as  the  basis  for  the  loan  sought,  was  addressed  to 
it,  and  was  mailed  to  it  by  Turner.  At  the  time  it  was  received  in  evi-" 
dence  there  was  no  proof  that  defendants  had  signed  it,  and  they  after- 
wards denied  having  done  so.  Had  it  been  offered  at  the  conclusion  of 
the  other  evidence  in  the  case,  there  would,  we  think,  have  been  enough 
proof  to  have  justified  its  admission.  The  court  evidently  received  it 
not  to  show  that  defendants  signed  the  note  but  as  a  part  of  the  trans- 
action, much  as  it  admitted  Turner's  letter  of  transmittal.  We  need 
not,  however,  determine  the  question,  because  the  error,  if  it  was  one, 
was  not,  in  our  opinion,  prejudicial.  Aside  from  it,  the  proof  that  de- 
fendants signed  the  note  in  suit  was  clear  and  convincing.  Little  need 
be  said  about  exhibits  16  and  17.  They  were  confessions  by  Turner 
of  various  foi^ries.  One  was  addressed  to  defendant  J.  M.  Vande- 
venter  and  the  other  "To  Whom  It  May  Concern,"  Both  came  into  the 
possession  of  J.  M.  Vandeventer  and  were  handed  to  a  representative 
of  the  plaintiff.  There  was  testimony  that  J.  M.  Vandeventer  had 
acknowledged  his  liability  on  the  note  in  suit  and  was  about  to  execute 
»  new  one  in  its  place,  but  that,  having  received  the  confessions  at  the 
instant,  he  handed  them  over  as  an  explanation  for  refusing. 

[3,  4]  The  fourth  assignment  is  that  the  court  erred  in  rejecting  the 
testimony  of  certain  witnesses  as  to  defendants'  reputation  "for  hon- 
esty and  fair  dealing,  and  truth  and  veracity,  said  defendants  having 
also  been  witnesses  at  said  trial."  The  testimony  was  properly  exclud- 
ed. In  this  particular  the  defendants  occupied  a  dual  position — ^first 
as  parties,  second  as  witnesses.  There  was  no  direct  attack  upon  their 
characters  or  reputations  at  the  trial.  In  Thompson  v.  Bowie,  4  Wall. 
463,  471,  18  L.  Ed.  423,  the  court  said : 

"It  Is  very  rare  that  in  dvll  suits  the  character  of  the  party  la  admissible 
in  erideiLce,  and  It  Is  never  permitted,  unless  the  nature  of  the  action  In- 
volves or  directly  affects  the  general  character  of  the  party." 

The  case  at  bar  is  an  ordinary  action  on  a  promissory  note,  the  exe- 
cution of  which  was  affirmed  by  the  plaintiff  and  denied  by  the  de- 
fendants.   It  does  not  involve  or  directly  affect  the  general  character 
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of  the  latter.  The  conclusion  is  equally  clear  when  defendants'  posi- 
tion as  witnesses  is  regarded.  Until  the  character  or  reputation  of  a 
witness  has  been  assailed  it  is  not  in  question  (Central  Coal  &  Coke  Co. 
V.  Penny,  97  C.  C.  A.  600,  173  Fed.  340),  and  it  is  not  assailed  in  the 
sense  of  the  rule  by  mere  adverse  testimony  of  other  witnesses^ 

[5-9]  The  remaining  assignments  are  that  the  court  erred  (2)  "in 
sustaining  objections  to  certain  questions  asked  by  defendants,"  the 
questions  not  being  set  forth  or  described ;  (3)  "in  overruling  the  de- 
murrer of  defendants  to  the  evidence  offered  on  behalf  of  the  plaintiff,'' 
the  defendants  having  proceeded  with  their  defense  instead  of  standing 
on  their  demurrer ;  (5)  "in  his  instructions  to  the  jury,"  no  particular 
instructions  being  set  forth ;  (6)  that  "the  verdict  of  the  jury  was  con- 
trary to  the  evidence";  (7)  and  "contrary  to  the  law";  (8)  that  the 
court  "erred  in  rendering  judgment  in  favor  of  the  plaintiff  and  against 
the  defendants" ;  (9)  and  "in  rendering  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant  for  costs."  It  has  been  settled  by  a  mul- 
titude of  decisions  of  the  appellate  courts  of  the  United  States  that  such 
assignments  of  error  present  nothing  for  review. 

The  judgment  is  affinnefl. 


VOliEY  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  23, 1917.) 

No.  4711. 

1.  Cbihiitai,  Law  ^=>70.S,  706 — Miscondtjct  of  Peosecuttno  Counsei,. 

On  a  trial  for  carrying  on  the  business  of  retail  liquor  dealer  without 
paying  the  special  taxes  required  by  law.  counsel  for  the  government  In 
Ms  opening  statement  said  that  In  the  building  owned  by  defendant  there 
were  small  rooms  upstairs  occupied  at  times  by  Immoral  women.  Objec- 
tion was  made  to  the  remark,  and  the  court  directed  counsel  to  omit  It. 
On  the  trial  there  was  a  dispute  as  to  whether  defendant  was  carrying 
on  the  liquor  business,  and  a  witness  who  had  talked  with  defendant 
about  buying  an  interest  In  the  business  was  asked  whether  defendant 
made  a  statement  about  the  proflts  from  the  immoral  resort  After  an 
answer  In  the  affirmative,  objection  was  made,  and,  under  a  ruling  of  the 
court,  counsel  reframed  the  question  so  that  It  was  not  objectionable. 
Held,  that  there  was  no  misconduct  Justifying  a  vacation  of  the  verdict 

[Ed.  Note. — For  other  cases,  see  Criminal  Lew,  Cent  Dig.  SI  1659, 1661.) 

2.  Intebkai.  Rbvenue  *=»47— Cabbtiho  on  Bttsiness  WrruouT  Patino  Tax 
— ^Punishment. 

In  a  prosecution  in  two  counts  for  carrying  i  on  the  business  of  retail 
liquor  dealer  and  retail  dealer  in  malt  liquors  without  paying  the  special 
taxes  required  by  lawi  where  the  evidence  showed  violations  that  were 
not  merely  technical  or  Inadvertent  a  sentence  to  imprisonment  for  two 
years  upon  each  count  the  terms  to  run  concurrently,  and  to  pay  a  fine 
of  1500,  was  not  excessive  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Internal  Kevenue,  Cent.  Dig.  {}  144-150.  i 

Error  to  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict* of  Oklahoma;  Ralph  E.  Campbell,  Judge. 

•=9For  oUier  emsw  see  lame  topic  &  KBT-NUMBSR  In  all  Key-Numbered  DlgesUA  Indexes. 
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John  Foley  was  convicted  of  offenses,  and  he  brings  error.  Af- 
firmed. 

J.  C.  "Denton  and  Frank  Lee,  both  of  Muskogee,  Okl.,  for  plaintiff 
in  error. 

D.  H.  Linebaugh,  U.  S.  Atty.,  and  W.  P.  McGinnis  and  C.  W.  Mil- 
ler, Special  Asst.  U.  S.  Attys.,  all  of  Muskogee,  Okl, 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge 

HOOK,  Circuit  Judge.  Foley  was  charged  in  two  counts  of  an  in- 
dictment with  having  carried  on  the  business  of  a  retail  liquor  dealer 
and  a  retail  dealer  in  malt  liquors  without  having  paid  the  special  taxes 
required  by  law.  He  was  convicted  and  sentenced  to  imprisonment  for 
two  years  upon  each  count,  the  terms  to  run  concurrently,  and  to  pay 
a  fine  of  $500. 

[1]  Two  grounds  for  reversal  are  urged:  First,  that  the  trial  court 
erred  in  allowing  a  witness  for  the  government  to  testify  to  what  the 
accused  told  him  regarding  his  profits  from  prostitutes  on  the  second 
floor  of  the  building  in  which  it  was  charged  the  violations  of  the  rev- 
enue laws  occurred ;  second,  that  the  sentence  is  erroneous.  The  build- 
ing was  owned  by  the  accused.  On  the  first  floor  was  a  restaurant,  and 
a  barroom  in  which  liquors  were  sold  by  the  drink  and  flask.  On  the 
second  floor  were  a  number  of  small  rooms  and  a  parlor  or  wineroom 
operated  as  an  immoral  resort  in  charge  of  a  landlady.  Beer  was  sold 
and  served  there.  The  defense  was  that  the  accused  had  leased  the  first 
floor  to  another  man,  and  the  second  floor  to  the  landlady,  and  that  he 
was  not  interested  in  or  responsible  for  the  liquor  business  unlawfully 
carried  on.  To  show  that  the  business  belonged  to  the  accused,  the 
government  produced  a  witness  who  testified  3iat  he  talked  with  him 
about  buying  a  half  interest  in  it,  and  that  he  (the  accused)  said  he 
owned  the  business  on  both  floors  and  was  making  more  than  a  thou- 
sand dollars  a  month  out  of  it.  Then  followed  a  question  whether  the 
accused  said  the  profits  from  a  girl  upstairs  would  sometimes  be  as 
much  as  $30  a  night.  An  objection  was  interposed  after  the  witness 
had  answered  in  tihe  affirmative  and  there  was  no  motion  to  strike  the 
answer  out.  The  court  ruled  that  the  only  relevancy  of  the  evidence 
would  be  upon  the  ownership  of  the  business  and  then  only  upon  the 
sale  of  liquor.  Counsel  thereupon  reframed  the  question  so  that  it  was 
not  objectionable  in  any  view.  No  exception  was  taket^  to  this  disposi- 
tion of  the  matter,  and  it  is  obvious  that  it  need  not  be  further  dis- 
cussed as  one  of  evidence.  But  it  is  also  urged  that  it  should  be  taken 
in  connection  with  a  remark  of  counsel  for  the  government  in  his  open- 
ing statement  of  the  case  that  there  were  small  rooms  upstairs  occu- 
pied at  times  by  immoral  women,  and  that  when  so  considered  counsel 
was  guilty  of  misconduct  prejudicial  to  the  accused.  Objection  was 
made  to  the  remark,  and  the  court  directed  counsel  for  the  govern- 
ment to  omit  it  It  is  sufficient  to  say,  without  more,  that  we  find  no 
misconduct  justifying  a  vacation  of  the  verdict 
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[2]  Upon  the  assignment  that  the  court  erred  in  rendering  the  sen- 
tence it  is  urged  that  the  evidence  did  not  warrant  conviction  and  that 
the  punishment  is  excessive.  The  first  of  these  is  not  properly  present- 
ed under  an  assignment  so  framed,  but  nevertheless  it  may  be  said  that 
there  was  substantial  evidence  of  the  guilt  of  the  accused.  The  vio- 
lations of  the  statutes  by  the  accused  were  not  merely  technical  or  in- 
advertent, and  the  sentence  is  not  beyond  the  maximum  limit  prescrib- 
ed.   We  cannot  say  as  matter  of  law  that  the  punishment  is  excessive. 

The  sentence  is  affirmed. 


PABKEB  T.  STEBLBB. 

(Carcult  Court  of  Appeals,  Nlntb  Circuit.    March  19,  1917.) 

No.  2793. 

Patxrts  4=>325 — Suit  roB  iNrsiNOEiacRT — Costs  or  DisinssAi^ 

It  was  within  the  discretion  ot  the  court  to  tax  the  costs  of  an  In- 
fringement suit  to  defendant  on  its  dismissal  by  «xnplalnant,  where  dis- 
missal resulted  from  a  change  of  defendant's  structure,  which  brought 
It  within  another  patent  of  complainant  and  enabled  him  to  recover  for 
the  Infringement  in  a  suit  thereon. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.'}}  607-612.] 

Appeal  from  the  EHstrict  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Oscar  A.  Trip- 
pet.  Judge. 

Suit  in  equity  by  Fred  Stebler  against  George  D.  Parker.  From  a 
decree  of  dismissal  at  his  costs,  defendant  a'ppeals.    Affirmed. 

N.  A.  Acker,  of  San  Francisco,  Cal.,  for  appellant. 
Frederick  S.  Lyon,  of  Los  Angeles,  Cal.,  for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Appeal  from  a  final  decree  dismissing  the 
complaint,  with  costs  to  plaintiff.    This  case,  like  that  of  Pcmiona  Fruit 

Growers'  Exchange  v.  Stebler,  241  Fed.  123, C.  C.  A. ,  decided 

this  day,  presents  a  question  of  the  imposition  of  costs.  In  this  matter, 
however,  the  reissue  letters  patent  No.  12,297  were  not  involved,  for 
the  suit  for  infringement  and  injunction  to  which  this  case  has  rela- 
tion was  founded  upon  two  United  States  letters  patent  not  in  issue 
in  the  equity  suit  (1562)  referred  to  in  the  history  of  the  companion 
case. 

It  appears  that  after  entry  of  the  interlocutory  decree  in  case  1562, 
defendant  Parker  commenced  to  make  and  install  certain  other  fruit 
grading  devices.  Proceedings  were  instituted,  and  while  motion  for 
temporary  injunction  was  on  file  Parker  modified  the  construction  of 
such  machines  to  avoid  the  charge  of  infringement  of  the  two  patents 
sued  on.    But  upon  the  accounting  in  1562  these  modified  machines 

«=»For  other  cases  see  sune  topic  &  KET-NUMBER  in  all  K«r-Nnmbered  DlgeaU  &  Indexes 
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were  considered  by  the  master  and  held  to  be  infringements  of  reissue 
letters  patent  No.  12,297,  referred  to  in  the  companion  case,  and  the 
profits  and  damages  accruing  from  such  infringement  were  included  in 
the  accounting  and  judgment  in  favor  of  Stebler,  referred  to  in  that 
case,  and  the  judgment  was  fully  satisfied  by  defendant  Parker. 

The  result  is  that  Stebler  after  satisfaction  of  judgment  in  case 
1562,  which  satisfaction  included  profits  and  damages  for  the  machines 
sold  to  and  used  by  vendees  of  Parker,  and  before  hearing  on  the  merits 
upon  the  issue  of  infringement  of  the  two  letters  patent  specially  in- 
volved in  this  case,  voluntarily  sought  a  dismissal  of  the  suit  involved 
in  the  present  appeal.  The  District  Court  granted  the  motion  which 
resulted  in  the  costs  being  taxed  against  Parker. 

But  accounting  in  the  other  matter  would  not  have  affected  the  ma- 
chines involved  in  this  suit  if  Parker,  appellant  here,  had  not,  after 
application  for  restraining  order  was  filed,  modified  the  machine  so  as 
to  avoid  charge  of  infringement  in  this  suit.  It  \Vas  by  such  action  that 
he  brought  the  machines  under  the  charge  of  infringement  in  No.  1562.. 
The  circumstances  pointed  out  materially  distinguish  the  case  from  the 
one  just  heretofore  decided,  and  in  making  the  order  herein  the  District 
Court  exercised  a  discretion  which  will  not  be  disturbed. 

The  decree  is  affirmed. 


AMEKICAN  SULPHITE  PULP  CO.  v,  HINOKLEX  FIBRE  CO, 

pistrlct  Court,  N.  D.  New  York.    April  3,  1917.) 

Patents  «=»323— Suit  fob  Infbinoe^tent— Opening  Decbee  fob  New  Evi- 
dence. 

A  decree  finding  validity  and  infringement  of  a  patent  will  not  be  rer 
opened  on  application  made  after  considerable  delay  to  permit  the  In- 
troduction of  evidence  which  must  have  been  known  to  the  applicant  prior 
to  Its  entry,  unless  the  evidence  Is  of  such  persuasive  character  as  to  make 
it  probable  that  It  might  change  the  result  in  the  trial  or  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  |§  596-599.] 

In  Equity.  Suit  by  the  American  Sulphite  Pulp  Company  against 
the  Hinckley  Fibre  Company.  On  application  by  defendant  to  open 
decree  to  permit  introduction  of  new  evidence.    Denied. 

This  is  an  application  by  the  defendant  to  open  the  decree  herein  in 
favor  of  the  complainant  and  permit  the  introduction  of  additional 
evidence  (alleged  new  evidence),  relating  to  and  regarding  the  Mit- 
scherlich  patent  No.  284,319,  dated  September  4,  1883,  for  "preparing 
cellulose  from  wood"  and  the  structure  therein  described,  and  also  the 
use  of  such  structure  for  the  purpose  of  showing  prior  use,  etc. 

Frank  T.  Benner,  of  Boston,  Mass.,  for  plaintiff. 
Henry  Schreiter,  of  New  York  City  (Drury  Cooper,  of  New  York 
City,  of  counsel),  for  defendant. 

RAY,  District  Judge.  The  defendant  prays  leave  to  introduce  in 
this  case,  opening  the  decree  for  that  purpose,  alleged  newly  discover- 
ed evidence  and  which,  defendant  claims,  will  establish  that  sulphite 

e=3For  otliRr  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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pulp  digesters  lined  in  substantially  the  same  way  as  recited  in  para- 
graphs B,  D,  and  F  of  the  interlocutory  decree  herein,  entered  Septem- 
ber 5,  1916,  were  in  use  prior  to  complainant's  alleged  invention.  Such 
paragraphs  specify  the  linings  which  this  court  held  infringed  the  com- 
plainant's reissued  patent  in  suit,  the  Russell  patent.  The  defendant 
desifes  to  prove  the  installation  and  use  of  certain  sulphite  pulp 
digesters  in  the  mill  of  the  Alpena  Sulphite  Fibre  Company  at  Al- 
pena, Mich.,  in  the  year  1886,  and  the  installation  and  use  of  other 
similar  digesters  in  1887  and  1888,  all  in  the  United  States,  and  the 
use  since  such  times  of  such  digesters  for  cooking  pulp  by  the  sulphite 
process. 

I  gave  to  this  case  long  and  careful  examination  and  consideration 
when  first  before  me  and  again  when  a  motion  was  made  to  open  the 
decree  and-  correct  same,  having  overlooked  certain  evidence.  On 
this  motion  notwithstanding  the  delay,  and  alleged  laches,  I  have  gone 
over  fny  former  opinion  and  the  opinion  of  the  Circuit  Court  of  Ap- 
peals in  this  circuit  upholding  the  Russell  patent,  American  Sulphite 
Pulp  Co.  v.  De  Grasse  Paper  Co.,  157  Fed.  660,  87  C.  C.  A.  260,  and 
also  the  alleged  new  evidence  as  disclosed  in  the  case  of  American  Sul- 
phite Pulp  Company  v.  Aldrich  Paper  Company  (in  equity,  No. 
7179),  where  is  found  the  deposition  of  Allan  M.  Fletcher,  Alfred 
M.  lyOw,  Theodore  W.  Dunn,  and  others  as  to  the  invention  dis- 
closed in  the  Mitscherlich  patent  and  the  use  of  the  structure  there 
disclosed  at  Alpena,  Mich.,  etc.,  taken  April  21,  1914,  October  8, 
1914,  and  perhaps  other  dates.  If  I  thought  the  introduction  into  this 
case  of  the  patent  and  testimony  last  referred  to  would  change  the  re- 
sult in  the  Circuit  Court  of  Appeals,  I  would  open  this  interlocutory 
decree  in  the  interest  of  justice,  notwithstanding  the  delay.  But 
its  consideration  as  evidence  in  the  case  would  not  change  my  con- 
clusions already  announced  in  the  decision  of  the  case. 

In  deciding  itiis  case  I  considered  and  had  lief  ore  me  this  Mitscher- 
lich patent.  See  (D.  C.)  217  Fed.  51,  53.  The  Russell  patent  in  suit 
here  was  sustained  in  American  Pulp  Co.  v.  De  Grasse  Paper  Co.,  157 
Fed.  660,  662,  87  C.  C.  A.  260,  by  the  Circuit  Court  of  Appeals  in 
this  circuit.  It  was  also  passed  upon  by  the  Circuit  Court  of  Appeals 
in  the  First  Circuit.  American  Sixlphite  Pulp  Co.  v.  Rowland  Falls 
Pulp  Co.,  80  Fed.  395,  25  C.  C.  A.  500, 

Without  going  into  detail,  it  appears  that  the  alleged  newly  discov- 
ered evidence  is  hardly  within  that  description.  The  counsel  for  de- 
fendant must  have  known  of  the  use  of  the  composition  and  lining 
described  in  the  Mitscherlich  patent  at  Alpena  and  elsewhere  before  the 
decree  in  this  case.  I  think  it  was  incumbent  on  him  to  put  the  evi- 
dence into  this  case,  or  apply  for  leave  to  do  so,  prior  to  the  decree. 
It  is  true  that*by  reason  of  overlooking  certain  evidence  this  court  at 
first  gave  a  decree  in  favor  of  defendant,  but  on  application  duly  made 
that  .decree  was  opened  and  vacated  and  a  decree  made  for  complain- 
ant. While  that  application  was  pending,  and  at  least  before  decree 
pursuant  to  the  previously  announced  decision,  defendant's  attorney 
must  have  known  of  this  evidence. 

Ai^lication  denied. 
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THE  COLON. 
(District  Court,  S.  D.  New  York.    April  12,  1917.) 

1.  ShtPPINO   ®=>84(3) — T.TAnrr.TTT-  ©F  VESSEL — INJURIES  TO   STEVEDORE — NeO- 

UGENCE. 

A  vessel,  whose  owner  famished  planking  for  the  hatch  cover,  whicb 
by  the  exMcise  of  diligence  or  carefulness  he  might  have  known  was  in- 
sufflclent  In  length,  or  bad  become  worn  at  the  edges,  so  that  it  did  not 
fit  snugly,  was  liable  in  an  action  in  rem  for  Injuries  to  a  stevedore, 
caused  by  the  plank  giving  way  under  him,  since,  though  the  owner  was 
not  the  stevedore's  employer,  he  was  obliged  to  exercise  ordinary  care  to 
provide  reasonably  safe  equipment  for  the  use  of  those  hired  to  load  or 
unload  the  vessel. 

[Ed.  Note. — ^For  other  cases,  see  Shipping,  Cent  Dig.  }  350.] 

2.  Shipping   ^=986(2) — Ljabilitt   of   Vessel — Evidence — ^Neoligence — Dk- 

fective  Plank. 

On  a  libel  to  recover  damages  for  personal  injuries  to  a  stevedore,  evi- 
dence A«I(I  sufficient  to  show  that  the  owner  of  the  vessel  was  negligent 
in  falling  to  discover  that  the  plank  furnished  to  cover  the  hatchway- 
was  insufficient  for  the  purpose. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  S|  356,  357.} 

3.  Evidence  «=>75,  77(5) — Pbesumptions — Failube  to  PBODUcas  EvinENCE. 

Where  the  claimant  of  a  vessel  failed  to  produce  in  court  the  plank 
which  was  alleged  to  have  caused  the  injury,  or  to  call  as  a  vrttness  cne 
ship's  cari^enter,  who  examined  the  plank  the  day  after  the  accident  and 
gives  no  explanation  for  the  failure  to  produce  such  evidence,  thrae  Is  a 
presumption  tliat  the  evidence  would  be  unfavorable  to  the  claimant. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  §{  95,  97.] 

4.  Shipping   <S=»S4(5) — Liability   or  Vessel — Injuries  to   Stevesobe — As- 

sumption or  Risk — Contbibutoby  Negligence. 

An  employs  of  a  stevedore  Is  not  reiiuired  to  inspect  the  planks  fur- 
nished by  the  vessel  to  determine  their  Htness  for  use  on  the  hatchways, 
but  assumes  only  such  dangers  as  are  usual  in  his  work,  Including  those 
of  which  he  had  luiowledge,  or  might  have  become  aware  by  the  exercise 
of  reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Shilling,  Cent  Dig.  {  342.] 

5.  Damages  *=>132(6) — ^P^uwnal  Injokies — Bkokkn  Leg. 

Where  a  stevedore,  30  years. old  and  capable  of  earning  ^5  a  week, 
had  his  left  femur  broken,  which  caused  considerable  pain,  and  required 
■hospital  treatment  for  80  days,  and  had  prevented  his  working  since,  and 
had  been  left  with  the  leg  three-quarters  of  an  inch  shorter  than  the 
other,  so  that  he  would  always  limp,  he  wlU  be  awarded  $5,250. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent.  Dig.  f  377.] 

In  Admiralty.  I,ibel  by  John  Ivancich  against  the  steamship  Colon 
to  recover  damages  for  personal  injuries.    Decree  rendered  for  libelant. 

Ivawrence  B.  Cohen,  of  New  York  City  (William  J.  Martin  and 
George  V.  A.  McCloskey,  both  of  New  York  City,  di  counsel),  for 
libelant, 

Richard  Raid  Rogers,  of  New  York  City,  for  respondent 

HAZEIy,  District  Judge.  This  is  a  libel  by  a  longshoreman  in  the 
employ  of  a  master  stevedore  to  recover  damages  for  injuries  sustained 
on  account  of  the  negligence  of  the  steamship  Colon  in  failing  to  fur- 
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nish  a  reasonably  safe  place  for  hipi  to  work  in.  The  specific  act  of 
negligence  relied  on  is  that  claimant  failed  to  furnish  a  suitable  plank 
for  a  section  of  No.  2  hatch  cover  on  the  orlop  deck — that  is,  a  plank 
long  enough  to  properly  fit  into  the  shoulder  of  the  strongback — in  con- 
sequence of  which  libelant  was  precipitated  into  the  hold  with  the 
plank,  while  standing  upon  it  in  an  attempt  to  fit  an  adjacent  plank 
into  the  bearings  of  the  strongback. 

[1]  Although  claimant  was  not  in  any  legal  sense  the  employer  of  li- 
belant, it  was  nevertheless  obliged  to  exercise  ordinary  care  in  provid- 
ing reasonably  safe  and  suitable  equipment,  hatch  covers  or  planks,  for 
the  use  of  those  who  were  hired  to  load  or  unload  the  steamer  and  to 
cover  or  uncover  the  hatches.  If  by  the  exercise  of  diligence  or  care- 
fulness claimant  might  have  known  that  the  planking  for  the  hatch 
cover  was  insufficient  in  length,  or  had  become  worn  at  the  edges  from 
use  so  that  it  did  not  fit  snugly  on  the  shoulder  or  recess  of  the  strong- 
back,  as  asserted,  there  was  a  failure  of  duty  to  libelant,  who  sustain- 
ed injuries  by  reason  thereof,  and  recovery  may  be  had  in  an  action  in 
renri. 

[2]  The  single  question  here  is :  Were  the  defects  and  imperfections 
in  the  planking  as  proven  such  as  would  have  been  discovered  on  a 
proper  examination  by  claimant  ?  It  is  conceded  that  the  plank  which 
tumbled  into  the  hold  was  too  short  by  as  much  as  U/^  inches,  and  did 
not  fit  snugly  into  the  ledge  or  lateral  support ;  but  it  is  insisted  that  it 
was  in  good  condition  and  not  worn  off  at  the  edges,  that  the  hatch  cov- 
ers customarily  were  numbered  and  piled,  the  port,  starboard,  and 
middle  sections  being  in  separate  piles,  and  that  the  libelant  and  his 
fellow  s€;rvants  selected  a  plank  designed/  for  a  middle  section, 
which  had  been  negligently  put  among  those  intended  for  a  side  section 
when  the  hatch  covers  were  previously  taken  off  from  the  hatch.  Al- 
though the  covers  are  claimed  to  have  been  specifically  marked,  there 
were  no  markings  or  numbers  on  the  plank  in  question,  which  was  tak- 
en by  the  stevedores  from  the  port  pile,  and,  as  far  as  appearances  in- 
dicated at  the  time,  correctly  fitted  into  the  shoulder  of  the  strongback. 

[3]  After  the  accident  the  plank  was  examined,  and  was  found  to 
be  IV^  inches  too  short  for  the  side  section,  and  presumably  rested 
shiftingly  on  the  ledge.  Several  witnesses  have  testified  that  on  the 
rooming  following  the  accident  this  plank  was  measured  in  the  pres- 
ence of  the  ship's  officer  and  ship's  carpenter,  and  was  so  badly  worn 
off  at  the  edges  that  it  was  not  only  too  short  for  the  side  section, 
but  was  too  long  for  the  middle  section.  It  was  not  produced  in  court 
for  inspection,  and  the  ship's  carpenter  has  not  testified,  either  as  to  the 
measurements  or  the  condition  of  the  plank,  and,  as  his  absence  is  un- 
explained, the  rule  invoked  by  proctor  for  libelant  would  seem  to  ap- 
ply, namely,  that  the  failure  to  produce  testimony  which  claimant,  up- 
op  whom  the  burden  rested  in  view  of  the  issue,  might  have  produced, 
generates  a  presumption  that  such  testimony,  if  produced,  would  have 
been  unfavorable  to  its  contention.  The  Bertha  F.  Walker,  220  Fed. 
669,  136  C.  C.  A.  309.  Certainly  the  production  of  the  plank  would 
have  shown  whether  or  not  it  was  in  a  fit  condition  to  use  as  a  hatch 
cover,  and  the  theoretical  considerations  urged  to  offset  libelant's  evi- 
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dence  as  to  its  worn  and  unfit  condition  are  unpersuasive.  The  witness 
Roberts,  it  is  true,  testified  that  the  ends  of  the  plank  were  in  good 
condition,  and  that  all  of  the  covers  smigly  fitted  their  places  on  the 
strongback ;  but  the  weight  of  evidence  is  to  the  contrary. 

The  witnesses  Shano,  Powen,  ai\d  Pol,  though  associate  workmen  of 
libelant,  were  not  discredited.  They  unqusJifiedly  swore  that  the 
hatch  cover  which  tumbled  into  the  hold  was  worn  at  the  ends  from 
use  to  such  an  extent  as  to  afford  play  in  the  clearance  of  the  shoulder, 
and  this  version  is  corroborated  to  some  extent  by  the  diagram  of  Sur- 
veyor Glasser,  indicating  that  the  plank  did  not  fit  the  shoulder  with- 
out play,  and  could  not  have  fitted  into  any  other  part  of  the  side  sec- 
tions, or  into  the  central  section.  And  although  the  diagram  is  criti- 
ci2ed,  because  the  depth  of  the  shoulders  is  not  given,  this  does  not 
justify  ignoring  the  testimony  of  the  several  worteien  that  the  plank 
did  not  fit  the  middle  section,  was  too  short  for  the  side  section,  and 
was  taken  from  the  proper  pile.  I  am  satisfied  from  the  evidence  that 
the  plank  in  question  was  too  badly  worn  at  the  ends  for  use,  and  had  ' 
become  an  improper  appliance,  and  that  its  defective  condition  was  the 
proximate  cause  of  the  accident.  It  should  have  been  adequately  in- 
spected before  use  by  those  in  charge  of  the  steamer  Colon,  in  which 
case  the  accident  would  not  have  occurred. 

[4]  Libelant  was  not  required  to  measure  the  planks,  or  make  a 
close  inspection  as  to  their  fitness  and  adaptability,  but  had  a  right  to  as- 
sume that  they  were  reasonably  fit  for  use.  He  is  deemed  to  have 
assumed  only  such  dangers  as  were  usual  and  incident  to  the  nature 
of  his  work,  including,  of  course,  those  of  which  he  had  knowledge, 
or  of  which  he  might  have  become  aware  by  the  exercise  of  reasonable 
care.  The  danger  arising  from  stepping  on  a  cover  which  appeared  to 
be  secure  in  its  place,  while  performing  his  work  at  night,  was  not  a 
result  of  negligence  or  want  of  care  on  his  part,  but,  on  the  contrary, 
resulted  solely  from  the  omission  on  the  part  of  the  steamer,  or  those 
who  were  in  charge  of  her  navigation,  to  exercise  care  anl  precaution, 
and  she  must  therefore  be  held  in  fault  and  responsible  for  the  ensuing 
damage. 

[5]  The  injuries  sustained  by  libelant  were  of  a  serious  character. 
His  left  femur  was  broken,  in  consequence  whereof  his  leg  became  stif- 
fened, and  two  years  after  the  accident  he  is  still  limping  in  his  gait, 
owing  to  the  fact  that  the  injured  leg  is  shorter  than  the  other  by  three- 
fourths  of  an  inch.  While  I  thihk  that  in  time  his  leg  will  improve  and 
get  stronger,  it  will  nevertheless  always  be  more  or  less  weak.  He  has 
suffered  pain,  was  treated  in  the  hospital  for  80  days,  and  has  since 
not  been  able  to  perform  any  work.  He  is  30  years  old ;  his  earning 
capacity  at  the  time  of  receiving  the  injuries  was  $25  per  week;  and 
in  view  of  the  circumstances  an  award  of  $5,250  to  compensate  him 
for  pain,  suffering,  and  disalMlity,  including  the  loss  of  his  eamiqgs, 
together  with  the  expenses  necessarily  incurred  for  medicine  and  medi- 
cal attendance,  would  not,  I  think,  be  excessive. 
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BOMAN  y.  LEHIGH  VALLEY  COAL  CO. 
(District  Court,  B.  V.  New  York.    April  2,  1917.) 

1.  Death  4=98 — ^AonoN  fob  Gausino — Statute — ^Death  in  Anotheb  Jubis- 

DicnoN. 

Code  Clr.  Proc.  N.  Y.  {  1902,  giving  the  administrator  of  a  decedent  a 
cause  of  action  for  negligence  which  caused  the  death,  does  not  Include  a 
cause  of  action  vested  in  individuals  residing  in  another  state,  where  the 
death  occurred. 

[Ed.  Note.— Fm:.  other  cases,  see  Death,  Cent.  Dig.  §{  12,  36,  62, 121, 133.] 

2.  Death  <S=>11 — ^Action  fob  Causing — ^Pabtiks — Statute. 

Under  Act  Pa.  April  15,  1851  (P.  L.  674),  giving  the  widow  of  a  person 
killed  in  the  state  a  cause  of  action  for  death,  and  Act  April  26,  1855  (I*. 
L.  309)  i  1,  providing  that  the  husband,  widow,  children,  or  parents  of  de- 
ceased should  be  entitled  to  recover  damages  for  the  death,  and  that  the 
sum  recovered  was  to  be  shared  with  the  children  in  the  proportion  in 
which  they  would  take  a  personal  estate  in  the  case  of  intestacy,  and 
Anthracite  Mining  I/aw,  art.  17,  i  8,  giving  a  right  of  action  to  the  widow 
and  lineal  heirs,  which  have  been  construed  to  vest  the  cause  of  action 
in  the  widow,  but  for  the  benefit  of  the  persons  entitled  thereto,  the  cause 
of  action  vested  directly  In  the  persons  entitled,  and  is  not  a  deriTBtlve 
action  arising  from  injury  to  the  estate  by  the  loss  of  a  cause  ot  action 
which  would  have  been  vested  in  decedent,  had  he  survived. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent.  Dig.  g§  10,  15.1 

3.  Death  <S=>44 — Action  fob  Causing — Parties — Substitution. 

Where  a  New  York  administrator  had  brought  an  action  in  the  courts 
of  that  state  against  a  Pennsylvania  corporation  for  the  death  of  an 
alien  occurring  in  Pennsylvania,  the  loss  of  which  required  the  action 
to  be  brought  by  the  widow  for  the  benefit  of  herself  and  children,  and 
the  action  had  been  removed  to  the  federal  court,  where  it  was  still  pend- 
ing and  unabated,  a  motion  to  substitute  the  widow  as  plaintiff  on  be- 
half of  herself  and  the  minor  children  should  be  granted,  though,  if  the 
action  had  abated  by  the  death  of  the  administrator  after  the.eEpiration 
of  the  time,  within  which  an  action  could  have  l>een  brought,  the  widow 
could  not  be  substituted  as  plaintiff. 

4.  Removal  or  Causes  ®=>111,  112 — Waiveb — Jukisdiction  Oveb  the  Person. 

Where  defendant  appeared  in  an  action  in  the  state  court,  and  remove<l 
it  on  the  grotmd  that  defendant  was  a  foreign  corporation,  and  thereafter 
answered  in  the  federal  court,  it  lias  waived  any  right  to  object  to  the 
service  of  process,  oi  to  the  maintenance  of  the  action  in  the  United  States 
court.  If  that  court  has  Jurisdiction  over  the  subject-matter  of  the  cause 
of  action. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  {{  237- 
239.] 

5.  COUBTS     <8=S>32S— JUBISDICTION WAIVEB SUBSEQUENT     KNOWLEDGE. 

A  defendant,  who  removed  an  action  against  him  by  a  citizen  of  the 
state  in  which  the  action  was  brought  and  answered  to  the  merits,  waived 
Jurisdiction  over  Us  person  so  Ion;;  as  plaintiff  was  a  citizen  of  that  state ; 
but,  when  an  alien  was  substituted  as  plaintiff,  defendant  then  liad  a 
right  to  withdraw  his  answer  and  interpose  a  plea  to  the  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  S  884.] 

6.  OouBTs  €=>32S — Waiveb — Jubisdiction  of  Coubt — Alien. 

Where,  after  the  original  complaint  had  been  amended,  so  as  to  show 
that  an  alien.  Instead  of  a  citizen  of  another  state,  was  the  proper  plaln- 
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tiff,  defendant  answered  to  the  merits,  without  attempting  to  plead  lack 
of  jurisdiction.  It  thereby  waived  the  objection  to  the  Jnrlsdlctioa  of  the 
federal  court  over  an  action  by  the  alien  against  It. 
[JUa.  Note.— iV>r  other  cases,  see  Oourts,  Cent.  Dig.  S  884.] 

At  Law.  Action  by  Joseph  Roman,  as  administrator  of  Matthew 
Lozowski,  deceased,  against  the  Lehigh  Valley  Coal  Company.  On 
motion  of  plaintiff  and  Victa  Lozowski  to  amend  the  pleadings  and  ti- 
tle, by  substituting  the  said  Victa  Lozowski,  on  behalf  of  herself  and 
her  infant  children,  as  plaintiff.    Motion  granted. 

James  Burke,  Jr.,  of  New  York  City,  for  plaintiff. 
Alexander  &  Green,  of  New  York  City,  for  defendant 

CHATFIELD,  District  Judge.  This  action  was  instituted  in  the 
state  court  by  Joseph  Roman,  a  brother  of  the  widow  above  named, 
as  administrator  of  the  estate  of  his  deceased  brother-in-law,  who  was  • 
an  alien  residing  in  the  state  of  Pennsylvania,  and  who  was  killed  in 
Pennsylvania  upon  the  13th  day  of  February,  1911.  The  record  shows 
that  he  left  surviving  a  widow  and  three  children,  19,  17,  and  6  years 
of  age.  These  children  are  citizens  of  the  United  States,  having  been 
born  in  Pennsylvania,  where  they  have  lived  with  their  mother  up 
to  the  present  time.  Letters  of  administration  were  taken  out  in  Kingfs 
county  by  the  brother-in-law,  and,  so  far  as  we  are  concerned  with 
their  effect,  the  property  which  he  sought  to  administer  was  the  cause 
of  action  arising  from  the  brother-in-law's  death. 

Under  the  laws  of  New  York  a  cause  of  action  for  death  vests  in 
an  administrator  or  personal  representative.  In  Pennsylvania,  under 
th6  law  of  1851  (Act  April  IS,  1851  [P.  L.  674]),  a  cause  of  action  for 
death  was  given  to  the  widow  of  a  person  killed  in  the  state.  In  1855, 
a  statute  (section  1,  P.  L.  309;  Act  April  26,  1855)  was  passed  pro- 
viding that  the  husband,  widow,  children,  or  parents  of  the  deceased 
should  be  entitled  to  recover  damages  upon  a  cause  of  action  such  as 
that  just  referred  to,  and  that  the  sum  recovered  is  to  be  shared  with 
the  children  in  the  proportion  in  which  they  would  take  a  personal 
estate  in  the  case  of  intestacy.  In  the  case  of  Haughey  v.  Pittsbutg 
Ry.  Co.,  210  Pa.  367,  59  Atl.  1110,  it  was  held  that  the  act  of  1855 
did  not  amend  the  law  of  1851,  and  that  a  cause  of  action  vested  only 
in  the  widow,  who  would  be  considered  as  trustee  for  the  proper  dis- 
tribution of  such  sum  as  might  be  recovered. 

It  is  unnecessary  to  discuss  these  propositicMis,  as  the  law  of  Penn- 
sylvania was  settled  by  the  Haughey  decision,  and  the  rights  of  chil- 
dren citizens  given  by  the  law  of  1855  would  be  controlled  by  the  ri^ts 
of  their  alien  parent  Subsequently  section  8  of  article  17  of  the 
Anthracite  Mining  Law,  by  the  amendment  of  1891  (P.  L.  1891,  p. 
207),  gave  a  right  of  action  to  the  widow  and  lineal  heirs  of  the  de- 
ceased, in  the  case  of  death  arising  from  acts  covered  by  the  mining 
law.  Following  the  reasoning  of  the  Haughey  Case,  the  cause  of  ac- 
tion then  vested  only  in  the  widow,  but  for  the  persons  who  were  de- 
clared by  the  mining  law  to  be  entitled  to  the  recovery. 

The  defendant  appeared  generally  and  removed  the  action  instituted 
by  Joseph  Roman,  as  administrator,  into  the.  United  States  court,  upon 
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papers  alleging  that  the  plaintiff  was  a  resident  of  New  York  and  the 
defendant  a  resident  of  the  state  of  Pennsylvania.  The  defendant 
then  interposed  an  answer,  in  which  it  generally  denied  liability, 
charged  contributory  negligence  on  the  part  of  the  deceased,  as  well 
as  the  negligence  of  fellow  servants  of  the  deceased.  This  answer  also 
denied  the  allegations  of  employment,  and  would  seem  to  deny  the  al- 
legation of  death.  It  admits  the  residence  of  the  defendant  in  the 
state  of  Pennyslvania  and  its  control  over  the  mine  in  which  the  ac- 
cident occurred. 

Later  an  amended  complaint  was  served,  which  did  not  change  any 
other  matters  with  which  we  have  to  do,  but  set  up  certain  provisions 
of  the  laws  of  Pennsylvania,  and  then  proceeded  to  allege  that  the  neg- 
ligence of  the  defendant  damaged  the  estate  of  the  deceased  and  his 
heirs  and  next  of  kin  in  the  sum  of  $25,000.  It  was  also  alleged  that 
the  plaintiif's  intestate  left  him  surviving  a  widow  and  heirs  and  next 
of  Ion  and  other  persons  entitled  to  a  distributive  share  of  his  estate 
under  the  laws  of  descent  and  distribution  of  Pennsylvania  and  New 
York. 

The  defendant's  answer  to  the  amended  complaint  repeated  the  de- 
nials stated  in  the  original  answer,  except  that  it  was  admitted  that 
the  deceased  had  been  employed  by  the  defendant  as  a  miner  in  the 
designated  mine  and  that  he  had  received  the  injuries  causing  his 
dea^  therein.  The  allegations  relating  to  fellow  servant  were  omit- 
ted and  the  case  came  to  trial.  The  defendant  moved  for  dismissal 
of  the  cause  of  action,  as  soon  as  the  jury  had  been'  sworn,  .and  before 
tiie  plaintiff  opened  his  case.  This  motion  was  based  upon  the  al- 
legation that  the  plaintiff  described  himself  in  the  complaint  as  ad- 
ministrator and  did  not  say  thafhe  was  a  citizen  of  New  York.  This 
objection  was  overruled,  upon  the  ground  that  the  administrator  ap- 
pointed in  this  county  was  necessarily  in  his  les^l  capacity  a  citizen 
of  New  York,  and  the  defendant  then  moved  to  dismiss  on  the  ground 
that  an  administrator  in  New  York  could  not  maintain  an  action  based 
upon  the  death  of  a  resident  of  Pennsylvania,  where  the  death  oc- 
curred in  Pennsylvania,  and  where  the  defendant  was  a  citizen  of  that 
state. 

[1>  2]  It  is  apparent  that  the  action  granted  by  section  1902  of  the 
Code  of  Civil  Procedure  of  New  York  could  not  include  a  cause  of 
action  vested  in  individuals  residing  in  Pennsylvania.  The  theory  of 
the  New  York  statute  is  that  the  estate — that  is,  the  claim — is  present 
within  the  jurisdiction  of  the  laws  of  New  York.  The  theory  of  the 
Pennsylvania  statute  is  that  a  cause  of  action  vests  directly  in  the  per- 
sons entitled.  It  is  not  a  derivative  action,  arising  from  injury  to  the 
estate  by  the  loss  of  the  cause  of  action  which  would  have  been  vested 
in  the  decedent,  if  he  had  survived  the  accident.  Nor  is  it  a  mere 
statutory  statement  or  enactment  of  the  contract  obligation  to  answer 
for  damage  to  the  estate  through  the  injury  or  death  of  the  individual. 
This  distinction  is  now-  well  settled  throughout  the  United  States,  fol- 
lowing the  decisions  of  the  English  courts  with  reference  to  Lord 
Campbell's  Act 

[3]  As  was  held  in  Chsaitas  v.  Lehigh  Valley  Coal  Co.,  174  App. 
Div.  600,  161  N.  Y.  S.  665  (App.  Div.  2d  Dept.,  1916),  an  action  by  an 
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administrator  is  not  the  same  as  an  action  by  the  person  entitled  in  his 
own  name.  Alessandrelli  v.  Arbogast  (D.  C.)  209  Fed.  126 ;  Alexander 
V.  Wilkes-Barre  Ry.  Co.  (D.  C.)  235  Fed.  461.  In  the  Chsaitas  Case 
the  court,  however,  held  in  effect  that  the  maintenance  of  an  action  by 
an  administrator  could  not  be  taken  advantage  of  after  his  death  by 
the  individuals  actually  entitled,  even  though  the  action  by  the  admin- 
istrator had  been  instituted  in  accordance  with  New  York  law.  The 
court  held  that  the  action  by  the  individuals,  even  though  instituted 
according  to  New  York  law,  depended  upon  a  cause  of  action  granted 
by  the  laws  of  Pennsylvania,  and  that  the  cause  of  action  had  been 
lost  bv  the  abatement  of  the  action  which  had  for  a  time  been  pending. 

But  the  case  of  Spokane  &  Inland  R.  R.  v.  Whitley,  237  U.  S.  487. 
35  Sup.  Ct.  655,  59  L.  Ed.  1060,  L.  R.  A.  191 5F,  736,  holds  that  suit 
by  an  administratrix  in  Tennessee,  who  claimed  a  cause  of  action  for 
death  to  be  part  of  the  decedent's  estate,  and  who  therefore  brought 
suit  in  the  state  of  Washington  as  such  administratrix,  and  recovered 
judgment  against  the  railroad  company  (which  appeared  and  contested 
the  merits  of  the  action,  without  raising  the  question  of  jurisdiction), 
did  not  furnish  a  valid  objection  to  the  maintenance  of  an  action  by  a 
mother,  who  (under  the  laws  of  Idaho,  where  the  death  occurred)  was 
entitled  to  one-half  the  cause  of  action  or  the  damages  recovered.  The 
court  held  that  the  persons  entitled  to  sue  were  those  actually  made 
beneficiaries.  To  the  same  effect  is  Keystone  Coal  &  Coke  Co.  v. 
Fekete,  232  Fed.  72,  146  C.  C.  A.  264. 

In  the  present  case  the  persons  actually  entitled  to  sue  are,  under  the 
coal  mining  law  of  the  state  of  Pennsylvania,  the  widow,  for  herself 
and  the  lineal  heirs  of  the  deceased.  Where  a  representative  is  enti- 
tled to  sue)  he  is  only  a  trustee  for  the  heirs,  and  "when  suit  is  duly 
brought  by  the  trustee  under  such  a  statutory  trust,  it  is  a  necessary 
and  conclusive  presumption  that  the  trust  will  be  executed  and  that 
the  rights  of  the  beneficiaries  as  fixed  by  the  statute  which  created 
the  obligation  will  be  recognized  by  all  courts  before  whom  the  ques- 
tion, of  distribution  may  come.  Dennick  v.  Railroad  Co.,  103  U.  S. 
11,  20,  26  L.  "BA.  439.  It  follows  necessarily  that,  if  the  administratrix 
has  authority  to  sue  on  behalf  of  the  heirs,  and  if  the  administratrix 
recovered  a  judgment  as  trustee  by  virtue  of  that  authority,  that  tlie 
judgment  would  be  a  bar  to  an  action  by  the  heirs.  "The  personal 
representative  is  not  entitled  to  recover,  unless  it  be  shown  that  the 
designated  beneficiaries  have  sanctioned  the  bringing  of  the  action." 
Spokane  Inland  R.  R.  v.  Whitley,  supra. 

In  Kluchnik  v.  Lehigh  Valley  Coal  Co.,  228  Fed.  880,  143  C.  C.  A. 
278,  the  court  did  not  pass  upon  the  possibility  of  bringing  in  an  ad- 
ditional party  or  of  substitution  of  one  party  for  another  in  an  action 
pending  at  the  time,  citing  Reardon  v.  Balaklala  Consol.  Copper  Co.  (C. 
C.)  193  Fed.  189.  In  the  Kluchnik  Case  the  action  had  abated  before 
any  attempt  to  amend  was  made,  and  the  statute  of  limitations  had  also 
run  before  this  time.  That  situation  was  the  same  as  was  presented  in 
the  Chsaitas  Case,  supra,  and  differs  from  Benyak  v.  Lehigh  Coal  & 
Navigation  Co.,  166  App.  Div,  829,  152  N.  Y.  Supp.  329,  in  a  similar 
way. 
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[4]  In  the  present  action  the  parties  are  alive  and  the  actfon  is  pend- 
ing unabated.  In  so  far  as  it  can  be  omsidered  a  cause  of  action  given 
by  the  Pennsylvania  statute,  it  was  brought  in  New  York  because  of 
a  misunderstanding  of  the  meaning  of  the  New  York  law,  which  gives 
the  cause  of  action  to  the  personal  representatives,  where  the  death 
occurred  in  the  state  of  New  York.  Under  these  circumstances  the  ac- 
tion was  brought  in  the  state  court.  The  defendant  appeared  and  re- 
moved upon  the  grotmd  that  it  was  a  foreign  corporation.  No  special 
appearance  was  made ;  the  answer  denied  liability,  alleged  the  act  of  a 
fellow  servant,  and  set  up  the  defense  of  contributory  negligence. 
The  amended  complaint  and  answer  to  the  amended  complaint  do  not 
alter  the  situation.  The  defendant  has  therefore  waived  any  right  to 
object  to  the  manner  of  service  of  the  process  by  which  the  action  was 
started.  He  has  waived  the  right  to  object  to  the  maintenance  of  the 
action  in  the  United  States  court,  provided  the  court  has  jurisdiction 
over  the  subject-matter  of  the  cause  of  action.  Lehigh  Valley  Coal 
Co.  v.  Yensavage,  218  Fed.  547,  134  C.  C.  A.  275 ;  Lehigh  Valley  Coal 
Co.  v.  Washko,  231  Fed.  42,  145  C.  C.  A.  230. 

[5]  The  defendant,  has  waived  the  right  to  object  to  the  jurisdiction 
of  the  court  over  the  person  of  the  defendant,  so  long  as  Uie  plaintiff 
is  a  citizen  of  the  state  of  New  York.  But  under  the  decision  in  the 
Washko  Case,  supra,  as  well  as  in  the  Yensavage  Case,  supra,  the  de- 
fendant has  the  right  to  raise  any  issue  as  to  citizenship,  when  the  fact 
first  becomes  known  to  the  defendant.  If  it  should  appear  that  the 
plaintiff  was  an  alien,  the  defendant  then  has  the  right  to  stop  the  tri- 
al, withdraw  his  answer,  interpose  a- plea,  squire  a  summary  hear- 
ing upon  the  plea,  and,  if  his  plea  be  overrulea,  or  decided  against  him, 
the  defendant  has  the  right  to  take  an  exception,  and,  under  compul- 
sion from  the  court,  proceed  to  try  the  case  upon  the  merits,  without 
further  waiver  of  his  rights,  if  it  ultimately  af^ears  that  the  court  had 
no  jurisdiction  to  do  anything  in  the  case. 

[6]  In  the  case  at  bar  the  original  plaintiff  was  a  resident  of  New 
York  and  a  citizen  of.  that  state.  The  moment  the  complaint  was 
amended,  it  appeared  that  the  wife  and  children  had  some  interest,  and 
that  the  administrator  had  no  separate  cause  of  action.  The  amended 
answer  made  no  attempt  to  withdraw  the  general  appearance  of  the 
defendant,  or  to  plead  lack  of  jurisdiction  of  this  court.  The  defendant 
knew  that  the  minor  children  were  citizens  and  residents  of  Pennsyl- 
vania. The  defendant  knew  that,  if  the  mother  was  a  citizen,  this  court 
vtrould  have  no  jurisdiction  over  the  cause  of  action  between  citizens 
of  Pennsylvania,  nor  could  such  jurisdiction  be  conferred  by  consent. 
But  if  the  mother  should  prove  to  be  an  alien,  then  under  the  Washko 
and  Yensavage  Cases,  the  defendant  was  bound  to  object  to  jurisdic- 
tion and  withdraw  its  general  appearance  at  once.  As  was  said  in 
the  Yensavage  Case,  she  was  presumed  to  be  an  alien,  as  the  wife  of 
an  alien  employe  of  the  defendant.  But  the  defendant,  which  had 
been  also  the  defendant  in  the  Yensavage  and  Washko  Cases,  did  not 
then  realize  the  necessity  of  immediately  acting  on  its  knowledge  that 
the  person  really  entitled  to  maintain  the  suit  was  an  alien,  and  did  not 
object  to  being  sued  in  this  district    It  answered  on  the  merits  as  to 
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the  accident,  and  did  not  urge  the  obvious  defense  that  an  adminis- 
trator had  no  such  cause  of  action.  This  is  no  ground  for  criticism, 
and  was  within  the  defendant's  rights,  but  was  a  waiver  of  objection 
to  suit  in  this  district,  if  the  suit  could  be  taken  advantage  of  by  the 
widow,  as  held  in  the  Spokane  R.  R.  Case,  supra. 

It  is  necessary  to  hold,  therefore,  that  the  motion  for  substitution 
of  party  plaintiff  and  to  further  amend  the  complaint  should  be  grant- 
ed, as  the  right  to  object  to  jurisdiction  over  the  defendant  in  this 
district,  for  the  cause  of  action  given  by  the  Pennsylvania  statute, 
has  been  waived.  If  the  children  were  plaintiffs,  or  if  the  children  and 
their  mother  were  the  persons  entitled  to  bring  the  action  (assuming 
that  the  minor  children  could  sue  in  propriis  personis),  it  would  be 
proper  to  remand  the  case  to  the  state  court,  which  might  have  juris- 
diction over  a  suit  brought  by  nonresidents  against  a  defendant,  if  the 
defendant  were  properly  brought  into  court,  whether  the  nonresident 
plaintiffs  be  citizens  or  aliens,  and  whether  they  be  inhabitants  of  the 
same  state  as  the  defendant  or  not. 

But  the  children  are  minors,  and  by  the  law  of  1851  the  cause  o£ 
action  should  be  alleged  as  vested  in  the  mother,. if  she  be  livingf.  The 
effect  of  section  8  of  article  17  of  the  Mining  Law  is  to  specify  those 
entitled  to  share  in  distribution,  and  imder  the  Haughey  Case,  supra, 
does  not  change  the  enactment  that  the  suit  shall  be  brought  in  the 
name  of  the  mother. 

The  present  plaintiff,  the  mother,  an  alien,  can  sue  the  defendant 
in  this  district,  when  the  defendant  has  failed  to  plead  an  objection  to 
jurisdiction  over  the  defendant  and  over  the  cause  of  action  upon  serv- 
ice of  the  amended  complaint,  and  has  expressly  removed  the  case  into 
this  court,  where  such  waiver  gives  the  court  the  right  to  hear  the  case. 

The  objection  to  the  motion  to  amend  the  complaint  will  be  over- 
ruled, and  the  motion  to  amend  granted. 


SAWIOKAS  V.  SINGER  MFG.  CX). 
(District  Court,  E.  D.  New  York.    April  24,  191T.) 

1.  CoTTRTS  <S=>345 — United  States  Courts — JtrsisDicTioN — Waiver  of  Objec- 

tions. 

A  waiver  by  general  appearance  In  a  federal  oouit  m»ely  covers  the 
right  to  object  to  the  district  In  which  a  caee  of  which  United  States 
Courts  generally  have  jurisdiction  should  be  heard. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {  917.] 

2.  RianovAL  OF  Causes  $=9112 — Jurisdiction — Waiver  of  Objections. 

Where,  In  an  action  by  a  resident  of  New  York  against  a  New  Jersey 
corporation  In  a  New  York  court,  plaintiff  alleged  nothing  as  to  his 
citizenship,  but  defendant,  on  an  allegation  that  plaintiff  was  a  citizen 
of  New  York,  removed  the  case  to  the  federal  court,  It  could  not,  on  dis- 
covering that  be  was  an  alien,  claim  surprise,  and  object  to  a  trial  of  the 
case  In  that  district 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent.  Dig.  S  238.] 

^=>For  otber  cues  see  sun*  topic  *  KBT-NUMBEB  in  all  Key-Numbered  Dtcesta  A  Indexes 
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S.   PiSADtNO  «=>111 — PUSA  TO  JUMSDIOTION — RIGHT  TO  ANSWEB  OW  MERITS. 

In  an  action  In  a  New  York  court  against  a  New  Jersey  corporation, 
plaintiff  alleged  nothing  as  to  his  citizenship,  but  defendant,  on  an  alle- 
gation that  plaintiff  was  a  citizen  of  New  York,  removed  the  case  to  the 
federal  court.  On  learning  that  plaintiff  was  an  alien,  defendant  by  per- 
miasion  withdrew  its  general  appearance  and  pleaded  specially  that  the 
action  could  not  be  maintained  in  the  federal  court  for  that  district  Held 
that,  while  judgment  upon  the  plea  should  go  for  plaintiff,  defendant 
should  not  be  penalized  for  raising  the  question  of  Jurisdiction,  but  should 
be  allowed  to  reinstate  its  answer  and  have  a  trial  on  the  merits,  as 
plaintiff  in  effect  concealed  the  Information  that  he  was  an  alien. 

[Ed.  Mote.— For  other  cases,  see  Pleading,  Gent.  Dig.  ||  234r-236.] 

At  Law.  Action  by  John  Sawickas  against  the  Singer  Manufactur- 
ing Company.  On  plea  to  the  jurisdiction  of  the  court.  Judgment 
for  plaintiff,  with  leave  to  defendant  to  reinstate  its  answer  on  the 
merits. 

Baltrus  S.  Yankaus,  of  New  York  City,  for  plaintiff. 

Ver  Planck,  Prince  &  Flanders,  of  New  York  City,  for  defendant 

CHATFIELD,  District  Judge.  The  plaintiff  sued  in  the  Supreme 
Court  of  Richmond  county,  alleging  that  the  defendant  was  a  corpora- 
tion resident  in  the  state  of  New  Jersey,  but  stating  nothing  as  to  the 
citizenship  or  residence  of  the  plaintiff.  The  defendant  appeared  and 
answered  generally,  and  upon  an  affidavit  supplied  by  itself,  alleging 
that  the  plaintiff  was  a  citizen  and  resident  of  New  York,  obtained  re- 
moval into  this  court.  Upon  the  trial  it  developed  that  the  plaintiff 
was  an  alien.  The  defendant  then  moved  to  withdraw  its  general 
appearance  and  answer,  and  to  plead  specially  that  the*  action  could  not 
be  maintained  in  this  district  and  court. 

Upon  consideration  of  this  motion,  under  authority  of  L,ehigh  Valley 
Coal  Co.  V.  Washko,  231  Fed.  42,  145  C.  C.  A.  230,  and  Lehigh  Valley 
Coal  Co.  V.  Yensavage,  218  Fed.  547,  134  C.  C.  A.  275,  the  court  grant- 
ed the  application.  The  plea  was  entered  and  called  for  hearing  be- 
fore a  jury.  The  plaintiff  offered  evidence  tending  to  show  that,  at 
the  time  the  case  was  removed,  the  defendant,  through  its  agents  and 
servants,  had  knowledge  that  the  plaintiff  was  an  alien  and  had  not  re- 
sided in  the  United  States  the  requisite  five  years,  so  that  he  could 
have -become  a  citizen,  if  he  had  so  desired.  Before  the  plea  could  be 
submitted  upon  this  testimony,  the  plaintiff  withdrew  the  testimony 
from  the  record  and  asked  to  have  the  case  disposed  of  upon  the  juris- 
dictional question  presented  by  the  record  alone.  The  defendant  con- 
curred in  this  application,  and  the  plea  was  therefore  disposed  of  upon 
the  joint  motion  to  direct  a  verdict. 

As  the  minutes  will  show,  some  portions  of  three  or  four  days  had 
been  already  occupied  in  consideration  of  this  case,  and  the  question  of 
jurisdiction  required  an  examination  of  the  record  and  consideration 
of  authorities,  for  which  an  adjournment  was  requested.  The  court 
therefore  directed  a  verdict  upon  the  plea  for  the  defendant,  in  order 
to  release  the  jury,  and  immediately  entertained  a  motion  by  the  plain- 

^soVoi  oUier  c«m*  tea  uuna  topic  ft  KBY-MUMBBR  In  all  Ktjr-Numbered  Digeata  ft  Indaxaa 
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tiff  to  set  aside  the  verdict  and  to  give  judgment  for  the  plaintiff  upon 
the  plea ;  both  sides  waiving  the  drawii^  of  another  jury.  This  motion 
has  now  been  submitted  upon  the  briefs  and  considered  upon  the  en- 
tire record. 

The  case  is  not  compHcated  by  an  allegation  in  the  pleadings  on  the 
part  of  the  plaintiff  that  he  was  either  a  resident  or  citizen  of  the  state 
of  New  York,  and  the  only  information  as  to  the  plaintiff's  status  was 
based  upon  the  defendant's  affidavit  that  the  plaintiff  was  a  "citizen 
of  New  York,"  because  he  was  residing  in  Staten  Island. 

The  record  on  removal  shows  that  he  had  gone  to  work  for  the 
defendant  only  a  short  time  before  that,  and  the  obligation  rested  upon 
the  defendant,  before  removing  the  case,  to  consider  the  effect  of  such 
removal.  If  the  defendant  had  appeared  specially,  or  had  relied  upon 
the  plaintiff's  statements,  then  surprise  might  have  been  occasioned  by 
a  sudden  change  on  the  plaintiff's  part  in  claiming  to  be  an  alien.  But 
a  suit  by  a  resident  of  another  state,  or  a  suit  by  an  alien,  could  be 
maintained  in  this  court,  if  the  defendant  appeared  generally  and  re- 
moved the  case  into  this  court,  with  knowledge  of  those  facts.  Ex 
parte  Wisner,  203  U.  S.  449,  27  Sup.  Ct.  150,  51  L.  Ed.  264;  In  re 
Moore,  209  U.  S.  490,  28  Sup.  Ct.  706,  52  L.  Ed.  904,  14  Ann.  Ca.«. 
1 164 ;  Western  Loan  Co.  v.  Butte  &  Boston  Min.  Co.,  210  U.  S.  368,  2S 
Sup.  Ct.  720,  52  L.  Ed.  1101 ;  Male  v.  Atchison,  etc..  Ry.,  240  U.  S. 
97,  36  Sup.  Ct.  351,  60  L.  Ed.  544. 

[1]  A  waiver  by  general  appearance  merely  covers  the  right  to 
object  to  the  district  in  which  the  case  should  be  heard,  as  the  United 
States  courts  generally,  under  the  Constitution  and  statutes,  have  juris- 
diction of  such  cases.  .Macon  Grocery  Co.  v.  Atlantic  Coast  Line,  215 
U.  S.  501,  30  Sup.  Ct.  184,  54  L.  Ed.  300,  and  the  cases  cited  supra. 

[2]  The  defendant  did  not  even  .seek  to  save  its  right  to  contest  the 
plaintiff's  failure  to  allege  citizenship  or  residence.  It  saw  fit  to  supply 
the  lack,  and  to  draw  its  own  conclusion  as  to  the  citizenship  of  the 
plaintiff  from  his  place  of  residence.  If  the  defendant  had  drawn  the 
other  conclusion,  viz.,  that  a  person  who  hacj  been  in  the  country  for  a 
short  time  only,  who  had  been  born  abroad,  and  who  resided  in  New 
York  rather  than  in  New  Jersey,  was  presumptively  an  alien  resident 
of  the  state  of  New  York,  and  if  upon  that  allegation  the  defendant 
had  asked  the  removal  of  the  case,  it  would  certainly  have  constituted 
a  waiver  to  object  to  being  sued  in  this  district,  when  the  defendant  in- 
terposed a  general  appearance  and  answer. 

It  must  1^  held,  therefore,  that  the  defendant  was  not  in  a  position 
to  claim  surprise,  and  was  not  in  a  position  to  object  to  the  trial  of  the 
case  upon  tiie  merits,  in  this  district  and  in  this  court,  after  it  had 
expressly  sought  to  get  the  case  into  this  court  for  trial,  and  out  of  a 
court  in  which  the  case  might  have  been  heard,  if  no  election  or  appli- 
cation for  removal  was  made  by  the  defendant. 

[3]  The  verdict,  therefore,  should  be  set  aside,  and  a  new  trial  or 
hearing  had  of  this  issue.  Inasmuch  as  both  parties  waived  the  ques- 
tion of  drawing  another  jury,  and  as  the  question  is  purely  one  of  law, 
judgment  upon  the  plea  should  go  for  the  plaintiff,  with  costs  to  await 
the  event  of  tiie  action  upon  the  merits.    However,  the  plaintiff  did  not 
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present  a  proper  complamt,  and  in  effect  concealed  the  information 
that  he  was  an  alien,  and  the  defendant  should  not  be  penalized  for 
raismg  the  question  of  jurisdiction,  but  should  be  allowed  to  reinstate 
his  answer  and  have  the  case  tried  upon  the  merits. 

For  this  purpose,  upon  the  entry  of  judgment  upon  the  plea,  tfie 
defendant's  answer  may  be  reinstated,  and  the  case  put  upon  the  trial 
calendar  for  calL 


In  re  FRIEDMAN. 
CDlstrict  Court,  E.  D.  New  York.     March  30.  1917.) 

1.  Specific  Pebfokuanck  e=>M — Ebsentiai*. 

The  physical  delivery  of  a  bond  and  mortgage,  with  an  ag^peement  to 
pass  title,  Is  sufficient  basis  for  an  action  of  specific  performance. 

(Ed.  Note. — ^For  other  cases,  see  Specific  Performance,  Cent  Dig.  H 

2.  MOBTOAGEB     0=>2&1 — ^ASSIONUENT — NOTICl!     OF     EQUITIXS FOSSSSSION      BT 

Thibd  Pebson. 

Where  a  bank  had  physical  possession  of  a  bond  and  mortgage  under  an 
agreement  to  pass  title,  one  taking  an  assignment  of  the  same  without 
delivery  of  the  Instrument  will  take  subject  to  notice  of  the  bank's 
equities. 

[Ed.  Note. — BV>r  other  cases,  see  Mortgages,  Cent.  Dig.  {  693.] 

3.  Bankbuptot  ^=9151 — Trustees — Riohts  of. 

Where  a  bankrupt  delivered  a  bond  and  mortgage  under  an  agreement 
to  pass  title,  creditors  have  no  greater  rights  therein  than  the  bankrupt, 
and  the  trustee  In  bankruptcy  would  be  no  more  than  a  subsequent 
lienor  to  the  rights  of  the  bank. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  0«it  Dig.  {  193.] 

4.  Bakkbufict  «=»154 — Set-Ofp — ^I'rimabt  Debt. 

A  borrower  delivered  to  a  bank  a  second  mortgage,  which  the  bank 
received  as  bis  attorney  In  fact,  agreeing  to  apply  payments  on  the 
mortgage  against  the  debt  Subsequently  the  borrower  became  bankrupt 
Beld,  ttiat  the  bank  had  the  right  to  use,  as  against  the  primary  debt 
due  from  the  borrower,  payments  received  on  the  mortgage,  as  a  bank 
has  the  right  to  apply  deposits  and  other  securities  to  the  payment  of 
Indebtedness  due  It 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  451-455.] 

&  Bankbcftot  €=>186(1) — Cbeditobs — Riqhtb  of. 

A  bankrupt  who  attempted  to  secure  a  loan  from  a  bank  by  depositing 
as  collateral  a  second  mortgage,  the  bank  being  prevented  by  law  from 
taking  the  second  mortgage  as  collateral,  entered  Into  an  agreement  with 
the  borrower  that  It  should  receive  the  same  as  his  attorney  In  fact  or 
agent,  and  protect  Itself  by  collecting  the  Installments  due  and  using  them 
to  discbarge  the  debt,  i/eld  that  after  bankruptcy,  the  bank,  while  It 
might  be  deemed  a  secured  creditor,  was  not  entitled  to  ati  assignment  of 
the  mortgage  by  the  trustees  as  a  matter  of  law,  and  conld  not  compel 
such  assignment;  the  trustee  haviug  the  option  of  disposing  of.  tlie 
mortgage  and  discharging  the  Claim  of  the  banlc,  or  haviug  such  claim 
attach  to  the  proceeds. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  319.] 
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In  Bankruptcy.  In  the  matter  of  the  bankruptcy  of  Jacob  Fried- 
man. On  petition  for  assignment  of  a  bond  and  mortgage.  Petition 
denied,  without  prejudice  to  other  proceedings. 

Wingate  &  Cullen,  of  New  York  City  (T.  Ellett  Hodgskin,  of  New 
York  City,  of  counsel),  for  petitioner. 
Frank  H.  Reuman,  of  New  York  City,  for  trustee. 

CHATFIELD,  EHstrict  Judge,  [t]'  The  bankrupt  attempted  to 
make  a  loan  with  the  petitioner  by  depositing  as  collateral  a  second 
mortgage,  which  he  held  upon  the  property  of  a  third  person,  in  the 
amount  of  $1,000.  The  loan  which  the  bankrupt  was  negotiating 
amounted  to  $1,000,  and  the  petitioner,  being  prevented  by  law  from 
taking  second  mortgages  as  collateral,  but  having  a  perfect  right  to 
act  as  attorney  in  fact,  or  as  agent  for  the  borrower,  agreed  to  loan 
him  money  upon  his  note,  and  to  protect  itself  by  collecting  for  him 
the  installments  due  upon  the  second  mortgage,  which  he  would  then 
use  to  pay  the  amount  due  upon  the  note.'  At  the  present  time  one 
or  two  ot  the  installments  upon  the  second  mortgage,  have  been  paid 
and  were  credited  to  the  borrower's  account,  and  he  in  turn  used  them 
before  bankruptcy  as  a  payment  upon  the  note,  which  was  reduced 
correspondingly  in  amount.  This  enabled  the  trust  company  to  com- 
ply with  the  law,  in  that  they  carried  the  loan  and  met  the  requirements 
of  the  banking  law,  without  counting  doubtful  or  forbidden  collateral ; 
but  they  at  the  same  time  had  in  ^eir  possession  property  which,  if 
necessary,  they  had  the  right  to  hold,  and  to  look  to  it,  if  collection  of 
the  note  became  necessary.  The  physical  delivery  of  the  bond  and 
mortgage,  with  an  agreement  to  pass  title,  is  sufficient  basis  for  an 
action  of  specific  performance.  Urbansky  v.  Shirmer  and  Others, 
111  App.  Div.  50,  97  N.  Y.  Supp.  577. 

[2,  3]  If  a  party  takes  an  assignment  of  a  bond  and  mortgage  with- 
out physical  delivery  (which  cannot  be  given  so  long  as  the  papers 
are  in  the  possession  of  the  bank),  he  would  not  get  good  title,  but 
would  take  subject  to  notice  of  the  bank's  equities.  Creditors  get  no 
more  rights  than  the  bankrupt  had,  and  tlie  trustee  in  bankruptcy  would 
be  no  more  than  a  subsequent  lienor  to  the  rights  of  the  bamc. 

[4]  We  come  back,  therefore,  to  the  original  proposition,  that  the 
bank  had  in  its  possession,  coupled  with  a  power  of  attorney  for  a 
certain  purpose,  property  which  had  not  been  assigned  or  transferred 
to  the  bank  as  coUateraJ,  but  which  could  not  be  obtained  from  the 
bank  without  demand,  and  which  the  bank  had  the  right  to  proceed 
against  in  case  of  need  to  collect  its  debt.  From  this  would  arise  the 
ordinary  proposition  of  set-off.  The  primary  debt  to  the  bank  upon 
the  note  is  one  provable  in  bankruptcy,  and  as  against  this  the  bank 
has  the  right  to  use  deposits  (Studley  v.  Boylston  Bank,  229  U.  S. 
523,  33  Sup.  Ct.  806,  57  L.  Ed.  1313;  N.  Y.  County  Bank  v.  Massey, 
192  U.  S.  138,  24  Sup.  Ct.  199,  48  L.  Ed.  380),  and  also  any  obliga- 
tions or  securities  which  are  in  its  hands  for  future  collection,  and 
without  a  specific  agreement  to  apply  them  for  the  purpose  of  third 
parties  (In  re  Radley  Steel  Const  Co.  [D.  C]  212  Fed.  463). 
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[5]  It  would  seem  that  the  bank  is  thus  made  a  secured  creditor 
to  the  extent  of  the  right  of  set-off.  But  the  bank's  rights,  on  the 
other  hand,  are  no  greater  than  before.  They  are  not  entitled  to  an 
assignment  of  the  bond  and  mortgage  by  the  trustee  as  an  abstract 
jM-oposition  of  law.  If  the  mortgage  is  paid,  it  will  rest  between  the 
bank  and  the  trustee  as  to  the  application  of  the  proceeds.  If  the 
trustee  wishes  to  dispose  of  the  bond  and  mortgage  and  pay  off  the 
claim  of  the  bank  thereon,  or  to  have  the  claim  of  the  bank  attach  to 
the  proceeds,  such  an  order  would  respect  the  bank's  rights. 

The  bank  can  evidently  seek  to  m^e  the  most  advantageous  dis- 
position of  its  present  right  to  hold  the  mortgage,  by  proceeding  to 
have  it  made  available  for  purposes  of  set-off,  on  application  to  this 
court  and  on  notice  to  creditors.  This  would  immediately  compel 
the  trustee  to  determine  whether  or  not  the  creditors  woifld  authorize 
him  to  transfer  the  bond  and  mortgage  to  the  bank  for  collection,  with 
an  agreement  to  account  for  the  proceeds,  or  whether  he  should  seek 
to  realize  upon  the  mortgage  and  account  to  the  bank  for  the  total 
amount  due. 

The  motion  for  a  flat  assignment  of  the  bond  and  mortgage  must 
be  denied,  without  prejudice  to  such  action  by  either  the  bank  or  the 
trustee  as  may  prove  necessary  in  order  to  protect  the  bank  in  apply- 
ing the  installments  and  principal  of  the  bond  and  mortgage  in  ac- 
cordance with  its  right  to  use  this  as  a  set-off. 


PI^TTENBERG,  HOLTHAUS  &  CO.  v.  L  J.  KALMON  &  CO.  et  aL 

(District  Court,  S.  X>.  Georgia,  W.  D.    May  21,  J917.) 

Was  «=»10(2) — ^EyraoT  o»  Pbb-kxibtino  Civil  Biqhts — ^Pending  Soit  bt 
Aliek  Enkmy. 

A  suit,  properly  Instituted  In  a  federal  court  by  an  aliea  against  a 
citizen  of  tbe  United  States,  will  not  be  dismissed  because  plaintiff  sub-- 
sequently  becomes  an  alien  enemy,  by  reason  of  the  declaration  of  war 
between  the  United  States  and  the  government  of  which  he  is  a  subject, 
but  may  be  suspended  on  motion  of  defendant  dtiring  tbe  c(mtinuance  of 
the  war. 

[Ed.  Note. — For  other  cases,  see  War,  Cent.  Dig.  S§  31-36.] 

At  Law.  Action  by  Hettenbei^,  Holthaus  &  Co.  against  I.  J.  Kal- 
mon  &  Co.  and  others.    On  plea  by  defendants.    Overruled. 

Hardeman,  Jones,  Park  &  Johnston,  of  Macon,  Ga.,  for  plaintiffs. 
John  B.  Harris  and  Andrew  W.  Lane,  both  of  Macon,  Ga.,  for  de- 
fendants. 

SPEER,  District  Judge.  The  plea  here  interposed  is  that  the  plain- 
tiffs are  subjects  of  the  imperial  government  of  Germany,  and,  for  the 
reason  that  they  are  now  alien  enemies,  their  action  against  citizens  of 
the  United  States  cannot  be  maintained.  The  facts  set  up  being  admit- 
ted, the  defendants,  for  the  reasons  stated,  ask  that  the  case  be  dis- 
missed. 
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The  plaintiflfs,  German  subjects,  had  long  been  engaged  in  this  coun- 
try and  Germany  as  cotton  merchants.  They  had  extensive  dealings 
with  American  merchants  and  with  the  defendants,  and  have  sued  to 
recover  from  the  latter  a  balance  of  $18,902.85,  besides,  interest,  and 
other  sums  alleged  to  be  owing  to  them.  They  brought  their  action, 
and  it  was  pending,  before  the  President  proclaimed  that  the  Ger- 
man government  was  at  war  with  the  United  States.  The  plaintiffs 
reside  in  Germany. 

It  is  true  that  there  are  strong  |^;al  inhibitions  against  the  com- 
mencement or  maintenance  during  the  war  of  a  suit  or  action  by  an 
alien  enemy.  The  controlling  reason  of  this  is  that,  if  the  alien  enemy 
prevails  and  obtains  judgment,  it  will  obviously  add  the  sum  he  recov- 
ers to  the  resources  of  the  power  of  which  he  is  a  subject,  then  hostile 
to  the  country  whose  court  he  seeks. 

♦Here,  for  instance,  the  large  values  the  plaintiffs  might  recover  from 
Americans  would  serve  to  enhance  the  strength  of  an  alien  and  inimical 
power.  The  inhibition  is,  however,  coextensive  only  with  the  war.  It 
does  not  abate  an  action  or  suit  b^^n  while  the  courts  are  open  to 
aliens.  Here  the  organic  law  extends  the  judicial  power  to  controver- 
sies between,  aliens  and  citizens  of  the  United  States.  The  action,  in- 
stituted before  hostilities  began,  was  properly  brought.  It  may  be 
maintained,  but  to  the  extent  only  that  it  does  not  contribute  strength 
to  enemies  of  our  country. 

The  only  case  in  conflict  with  this  view,  cited  by  the  learned  counsel 
for  the  defendant,  is  Howes,  Hyatt  &  Co.  v.  Chester  &  Co.,  33  Ga. 
page  89.  There  a  suit,  begun  by  a  resident  of  New  York  before  hos- 
tilities between  the  United  States  and  the  Confederate  States,  was  by 
the  Supreme  Court  of  Georgia  ordered  to  be  dismissed.  Since,  how- 
ever, it  turned  out  in  the  end  that  no  alien  enemy. was  before  the  court 
(Texas  v.  White,  7  Wall.  700,  19  L.  Ed.  227),  the  opinion  must 
be  regarded  as  academic,  or  at  least,  notwithstanding  the  great  au- 
thority of  the  court  pronouncing  it,  not  controlling  in  a  court  of  the 
United  States.  Besides,  it  seems  in  conflict  with  Owens  v.  Hanney,  9 
Cranch,  179,  3  L.  Ed.  697.  That,  too,  was  a  case  from  this  state.  The 
action  had  been  brought  by  a  British  subject  against  a  citizen  of  the 
United  States,  and  judgment  obtained  in  1811.  An  appeal  was 
taken,  and  war  was  declared  with  Great  Britain  on  June  18,  1812,  and 
continued  at  the  time  the  case  was  argued  in  the  Supreme  Court.  It 
appears  froin  the  report  that  counsel  for  the  American  litigant  argued 
that  the  plaintiff  was  an  alien  enemy,  and  for  that  reason  the  court 
ought  not  to  affirm  the  judgment  against  a  citizen  of  the  United  States. 
It  was  affirmed,  however,  through  Chief  Justice  Marshall. 

True,  the  Chief  Justice  said  nothing  on  the  precise  point  here  in- 
volved. It  may  not,  however,  be  doubted  that  it  was  considered  by 
the  illustrious  jurist,  who  had  been  the  associate  of  Patrick  Henry  in 
the  memorable  trial,  Ware  v.  Hylton,  3  Dall.  199,  1  L.  Ed.  568,  in 
which  they  jointly  sought  to  defeat  enforcement  of  the  British  debts. 
Besides,  with  the  evolution  of  law,  the  courts  of  the  English-speaking 
peoples  exhibit  greater  magnanimity  in  affording  opportunity  of  re- 
dress to  alien  enemies.     Notwithstanding  a  ruling  of  Sir  Williaip 
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Scott,  afterwards  Lord  Stowell,  made  in  1799,  to  the  contrary,  the 
British  prize  courts  of  to-day  hear  any  alien  enemy  asserting  rights 
under  a  convention  of  The  Hague  Peace  Conference.  Shall  the  courts 
of  the  United  States  then  wholly  deny  a  hearing  to  one,  not  such  when 
he  here  sought  redress,  but  who  has  since  become  an  alien  enemy?  To 
do  this  would  not,  in  my  judgment,  accord  with  the  spirit  of  our  insti- 
tutions, nor  with  the  spirit  of  our  government,  which  disclaimed  hos- 
tilities to  the  German  people  when  it  proclaimed  war  in  defence  of 
freedom  and  of  a  common  humanity. 

My  conclusion,  therefore,  is  that  the-  action  should  not  be  dismissed, 
but  merely  be  suspended  while  hostilities  continue.  This  may  be 
readily  accomplished  by  orders  continuing  the  proceeding  from  term 
to  term,  or  until  the  declaration  of  peace. 


In  re  AVOCA  SILK  CO. 

(District  Court,  M.  D.  PennsylTanla.    May  5,  1017.) 

No.  3017. 

Baitssvftct  €=»228 — ^Review  or  Obdkbs  of  Refebek — Neoessitt  ot  Petition. 

Under  Bankruptcy  Act  JvXy  1,  1898,  c.  541,  §  39.  (5),  30  Stat.  555 
(Comp.  St  1916,  S  9623),  requiring  referees  to  make  up  records  embodying 
the  evidence  when  requested,  together  with  their  findings,  and  transmit 
them  to  the  Judge,  and  General  Order  in  Bankruptcy  No.  27  (89  Fed.  it,  32 
C.  C.  A.  xxvll),  providing  that,  when  any  person  desires  a  review  of  an 
order  of  the  referee,  he  shall  file  with  the  referee  his  petition  therefor,  and 
the  referee  shall  forthwith  certify  the  question  presented,  the  summary 
of  the  evidence,  and  his  finding  and  order,  when  no  petition  is  filed  for 
review,  and  the  referee  therefore  makes  no  certificate  of  the  evidence,  etc. 
tbere  can  be  no  review. 

[Ed.  Note. — Ftor  other  cases,  see  Bankruptcy,  Cent  Dig.  |  387.] 

In  Bankruptcy.  In  the  matter  of  the  Avoca  Silk  Company,  bank- 
rupt.    On  exceptions  to  referee's  report  of  audit.    Report  confirmed. 

T.  Archer  Morgan,  of  Scranton,  Pa.,  and  Jas.  L.  Morris,  of  Wilkes- 
Barre,  Pa.,  for  exceptants. 

Charles  B.  Little,  of  Scranton,  Pa.,  and  John  R.  Reap,  of  Avoca, 
Pa.,  for  trustee  for  purchasing  bondholders, 

WITMER,  District  Judge.  Exceptions  to  the  allowance  by  the 
referee  of  certain  credits  claimed  by  the  trustee  in  his  account  were 
filed,  and  these  exceptions,  together  with  the  account  of  the  trustee 
as  audited,  have  been  brought  here  for  consideration.  Neither  the 
findings  or  conclusions  of  the  referee  on  which  he  bases  his  order, 
nor  the  summary  of  the  evidence  supporting  the  same  have  been  sup- 
plied. Apparently  the  referee  has  not  been  requested  to  certify 
as  intended  where  parties  find  themselves  aggrieved  by  his  decision. 
■  The  necessary  and  required  information  for  intelligent  solution  of  the 
matter,  resulting  in  the  order  of  which  complaint  has  been  made  want- 
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ing  here,  is  sufficient  proof  of  the  wisdom  of  the  method  of  practice 
adopted  in  bringing  before  the  court  matters  within  the  jurisdictiou 
of  the  referee  requiring  review  by  the  judge  of  his  orders. 

General  Order  in  Bankruptcy  No.  27  (32  C.  C.  A.  xxvii,  89  Fed. 
xi)  provides  that : 

"When  a  bankrupt,  creditor,  trustee  or  other  person  shall  desire  a  review  l>y 
the  judge  of  any  order  made  by  the  referee,  he  shall  file  with  the  referee  hla 
petition  therefor,  setting  out  the  error  complained  of,  and  the  referee  shall 
forthwith  certify  to  the  Judge  the  question  presented,  a  summary  of  the  evi- 
dence relating  thereto,  and  the  finding  and  order  of  the  referee  thereon." 

This  order  is  based  upon  the  fifth  paragraph  of  section  39  of  the 
Bankruptcy  Act  of  1898,  which,  among  other  duties  of  the  referee, 
requires  that  they  shall  make  up  recorcfe — 

"embodying  the  evidence,  or  the  substance  thereof,  as  agreed  upon  by  the 
parties  in  all  contested  matters  arising  before  them,  whenever  requested  to  do 
so  by  either  of  the  parties  thereto,  together  with  their  findings  therein,  and 
transmit  them  to  the  Judge." 

The  statute  provides  for  a  review  by  the  judge  of  the  orders  or 
findings  of  the  referefe,  and  the  order  determines  how  this  review 
may  be  obtained  by  the  aggrieved  party,  and  what  the  duties  of  the 
referee  are  pertaining  to  such.  The  former  directs  the  referee  to  act 
upon  request  of.  interested  parties,  and  the  latter  suggests  that  he 
shall  act  on  petition  filed,  setting  out  the  error  complained  of.  The 
petition  for  review  is  here  wanting,  and  this  accounts  for  the  want  of 
a  certificate  from  the  referee.  The  required  petition  becomes  the 
foundation  of  authority  and  cannot  be  dispensed  with  in  proceedings 
to  review.  When  filed,  the  referee  is  bound  to  certify;  without  it 
there  is  no  authority  to  review.  In  re  Rebecca  Schiller  (D.  C.)  96 
Fed.  400,  2  Am.  Bankr.  R.  704;  Matter  of  Octave  Mining  Co.  (D. 
C.)  212  Fed.  457,  32  Am.  Bankr.  R.  474;  In  re  Clark  Coal  &  Coke  Co. 
(D.  C.)  23  Am.  Bankr.  R.  273,  173  Fed.  658;  In  re  Russell  (D.  C.)  5 
Am.  Bankr.  R.  566, 105  Fed.  501 ;  In  re  Hawley  (D.  C.)  8  Am.  Bankr. 
R.  632,  116  Fed.  428;  In  re  Carlile  (D.  C.)  199  Fed.  612,  29  Am. 
Bankr.  R.  377;  In  re  Gitkin  (D.  C.)  164  Fed.  71,  21  Am.  Bankr. 
R.  111. 

The  report  of  audit  of  the  trustee's  account  prepared  by  the  referee, 
and  as  presented,  is  confirmed  finally. 
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HBNSLBB  V.  WEST  KENTUCKY  COAL  CO.  et  aL 

(Circuit  Court  of  Appeals,  Sixth  arcult    May  8,  1917.) 

No.  2928. 

t.  BiARiTiiix  LnsNB  4P»37 — CLAiira  Against  Vessels — PRioErrr. 

H.  let  J.  have  $3,500  with  which  to  purchase  a  steamer,  and  took  ttfbm 
him  an  instniment  redtlng  that  this  sum  was  due  H.  and  was  to  be  used 
solely  for  the  purchase  of  the  steamboat,  and  that  H.  was  to  own  the 
feteamboat  nntU  $1,500  was  paid  and  a  note  for  the  balance  given.  A  bill 
of  sale  was  taken  In  J.'s  name,  to  which  H.  made  objection,  and  later, 
after  H.  bad  become  anxious  about  the  return  of  his  money,  3.  gave  him  a 
bill  of  sale,  which  H.  filed  with  the  collector  of  customs,  also  filing  a 
managing  owner's  oath,  reciting  that  the  steamboat  was  his  property.  H. 
Insured  the  vessel  in  his  own  name  as  owner,  made  inquiries  about  the 
boat's  liabilities,  and  told  certain  creditors  that  he  was  its  owner,  direct- 
V  ing  some  of  them  to  furnish  it  nothing  except  on  his  order.  The  boat 
bnmed,  and  he  received  the  insurance  money.  Beld,  that  H.  was  the 
owner  of  the  boat  from  the  time  of  Its  purchase,  and  his  rights  to  the 
insurance  money  wei^  subordinate  to  .the  claims  of  seamen  for  services 
and  of  parties  furnishing  supplies  and  materials. 

[Ed.  Note. — For  other  cases,  see  Maritime  Liens,  Cent  Dig.  SS  58-70.] 

L  Shipping  «=>30% — Claims  Against  Vessklb — ^Pbiobitt. 

A  mortgage  given  by  J.  to  H.  on  another  steamer,  reciting  that  it  was  to 
secure  a  debt  for  a  cash  loan  of  $3,500  secured  by  a  bill  of  sale  on  the 
first  steamer,  was  not  necessarily  inconsistent  with  H.'s  ownership,  as 
the  amount  named  in  a  mortgage  is  not  conclusive  as  to  the  indebtedness, 
and  J.  was  morally  liable  to  protect  H.  against  loss. 

B.  Adiobaltt  9=327 — Libels  in  Pebsonau. 

Tender  Act  June  23.  1910,  c.  373,  i  4,  S6  Stat  606  (Comp.  St  1916,  { 
7786),  providing,  relative  to  liens  on  vessels,  that  nothing  therein  shall 
prevent  a  furnisher  of  repairs,  supplies,  or  other  necessaries  from  waiving 
his  right  to  a  lien,  and  Admiralty  Rules  12  and  13  (29  Sup.  Ct.  xl),  pro- 
viding that,  in  suits  for  supplies  or  repairs  and  for  mariner's  services,  the 
libelant  may  proceed  against  the  ship,  or  against  the  master  or  owner  in 
personam,  where  a  ship  burned,  and  the  owner  received  the  insurance 
money,  persons  having  claims  for  services,  supplies,  and  materials  could 
proceed  against  him  in  personam. 

[Bd.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  {{  275-277.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Kentucky ;  Walter  Evans,  Judge. 

Libel  in  personam  by  the  West  Kentucky  Coal  Company  and  others 
against  T.  J.  Henslee. .  From  a  decree  for  libelants,  the  libelee  ap- 
peals.   Affirmed. 

The  apjK'llant  libelee,  Henslee,  seeks  a  reversal  of  the  decree  of  the  District 
Court,  in  which  it  was  found  that  he  was  the  owner  of,  and  not  merely  the 
bolder  of  a  lien  against,  toe  steamer  French,  and  that  his  rights  to  the  in- 
surance paid  on  account  of  the  burning  of  such  steamer  are  subordinate  to 
the  claims  of  seamen  for  services  and  of  others  who  furnished  supplies  and 
materials  for  such  vessel.  Capt.  Jacobs,  being  desirous  of  purchasing  the 
French  to  ply  on  the  Tennessee  river,  applied  for  funds  to  effect  such  pur- 
pose to  Henslee,  a  retired  physician  engaged  in  farming,  merchandising,  and 
banking  business,  but  unacquainted  with  boats  and  their  navigation.  In- 
fluenced somewhat  by  his  son,  a  young  man  about  22  years  old,  Henslee  fur- 
nished $3,500  on  July  25,  1914,  for  which  Jacobs  gave  him  a  certificate,  drawm 
by  the  son,  that  "there  is  due  T.  J.  Henslee  the  sum  of  $3,500  in  cash,  same  to 
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be  used  solely  for  the  purchase  of  a  steamboat  called  BYencb,  It  being  agreed 
the  said  T.  3.  Henslee  Is  to  own  said  steamboat  nntll  cash  to  the  amount  of 
$1,500  has  been  paid,  and  note  of  approved  security  for  balance  of  $2,000  has 
been  rendered."  Then  and  thereafter  Jacobs  owned  no  property  except  the 
steamer  Alma,  which  was  mortgaged,  and  a  little  home  worth  about  $800  or 
?900.  He  purposed  the  Immediate  organization  of  a  corporation  to  take  over 
the  boat  and  mal:e  the  $1,600  payment.  His  expectation  and  efCorts  in  that 
behalf  failed  of  fulfillment,  but  were  not  a:bandoned  prior  to  the  boat's  destruc- 
tion. Whether  there  was  a  farther  agreement  resting  in  parol,  as  Henslee 
claims,  that  the  $1,500  shcmld  be  repaid  in  10  days  and  a  secured  note  be 
given  for  $2,000,  to  mature  In  6  months  and  bear  Interest  at  10  per  cent.,  is.  In 
the  view  we  take  of  the  case,  immaterial,  and  need  not  be  determined.  The 
$3,500  were  delivered  by  Jacobs  to  one  Berry,  who,  going  to  Parkersburg,  W. 
Va.,  purchased  the  French  for  $3,600,  taking  a  bill  of  sale  for  the  same  in 
Jacobs'  name,  to  which  Henslee,  when  he  learned  of  it,  made  some  objecticm. 
Berry  also  loaned  Jacobs  $400,  to  be  applied  toward  the  purchase  price  and 
the  equipment  necessary  for  taking  the  steamer  to  Paducah,  Ky.  Jacobs 
took  possession  of  the  boat  at  Louisville  and  thereafter  retained  possession 
of  it  untU  it  burned.  The  bill  of  sale  and  an  affidavit  made  by  Jacobs  to 
secure  the  enrollment  of  the  vessel,  which  affidavit  recites  his  sole  ownership 
of  it,  were  lodged  by  him  in  the  office  of  the  collector  of  customs  at  Paducah, 
Ky.  Jacobs  put  the  boat  into  service,  employed  all  help,  and  ordered  all  sup- 
plies and  repairs,  and  continued  at  all  times  so  to  do.  Having  no  woiiiing 
capital,  he  was  dependent  on  the  boat's  earnings  for  its  operation.  They 
were  Insufficient  to  meet  the  expenses  necessarily  incurred.  On  substantially 
every  trip  made  by  the  boat  a  stop  was  made  at  the  landing  nearest  the  Hens- 
lee residence,  on  v^lch  occasions  either  the  appellant  or  his  son,  or  both  of 
them,  met  the  boat  to  ascertain  whether  it  was  meeting  its  obligations. 
Henslee  stated  that  he  did  not  wish  it  to  become  indebted.  Some  effort  was 
made  to  learn  what  its  books  showed  as  to  Its  financial  standing.  He  also 
was  anxious  about  the  return  of  the  $3,500  used  in  purchasing  the  boat,  and 
It  would  seem  that  the  point  was  reached  at  which  he  would  have  been  willing 
to  have  accepted  part  payment  of  that  sum  and  security  for  the  balance,  or 
sufficient  security  for  the  entire  $3,500  even,  if  Jacobs  had  been  able  to  make 
such  payment  or  give  such  security.  As  no  payments  were  made,  <m  Septem- 
ber lOtb,  at  Henslee's  request,  Jacobs  gave  him  a  tdll  of  sale  for  the  French, 
which  was  filed  with  the  collector  of  customs  12  days  later.  On  September 
12th,  Henslee  made  a  managing  owner's  oath,  which  recites  that  the  £Vench 
was  wholly  his  property  and  that  Jacobs  was  at  that  time  its  master.  This 
instrument  was  also  filed  with  the  collector  of  customs  on  a  date  not  shown  by 
the  record,  but  stated  by  counsel  to  be  September  22d.  On  October  9th,  at 
Henslee's  instance,  be  was  given  a  mortgage  on  the  Alma,  which  was  filed 
for  record  20  days  later.  The  mortgage  recites  that  Jacobs  is  "justly  in- 
debted to  T.  J.  Henslee  in  the  sum  of  three  thousand  five  hundred  ($3,500) 
dollars  upon  cash  loan  of  said  sum,  due  one  day  from  this  date,  which  loan  is 
at  present  seciu:ed  by  bill  of  sale,"  on  the  steamer  French.  Jacobs,  in  speaking 
of  the  bill  of  sale  and  the  mortgage,  says :  "I  told  him  [Henslee]  he  could  ovm 
this  boat  [the  French]  and  I  would  give  him  a  mortgage  on  the  other  boat 
until  this  thing  was  adjusted."  Henslee  further  desired  such  protection  as 
insurance  of  the  boat  would  give.  Jacobs  was  unable  to  pay  for  it,  but  called 
at  the  agent's  office  in  regard  to  the  matter,  as  did  also  Berry  and  Henslee,  but 
withdrew  before  the  arrangement  for  insurance  was  consummated  and  never 
saw  the  policy.  On  or  about  October  17th  a  policy  for  $3,600  was  issued 
directly  to  Henslee,  without  any  loss-payable  clause.  In  response  to  the  in- 
surance agent's  inquiry  as  to  the  ownership  of  the  vessel,  Henslee  said  that 
the  papers  were  in  his  name.  He  paid  the  premium  In  part  in  cash  and  gave 
his  notes  for  the  residue.  On  November  1st,  by  a  letter  signed  by  himself  as 
"owner"  and  on  November  11th,  by  a  like  communication  signed  in  like  man- 
ner, he  notified  a  supply  company,  and  a  coal  company  respectively  to  sell 
nothing  more  to  the  French  except  on  cash  payment,  stating  in  one  of  such 
letters:  "We  are  organizing  a  stock  company  and  want  all  bills  square." 
About  November  1st  he  personally  called  on  three  of  the  boat's  creditors, 
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stating  to  each,  or  a  representatlTe  of  each,  that  he  was  the  owner  of  the 
boat,  asked  each  for  the  sum  due  from  It,  and  instructed  two  of  them  to  sell 
nothing  more  to  It  except  on  his  order.  On  November  14th  the  French  burned 
to  the  water's  edge  and  sank  at  the  Junction  of  the  Tennessee  and  Sandy 
rivers,  where  the  wreck  stlU  remains.  On  November  16th,  two  days  after  the 
loss  of  the  vessel,  his  son,  acting  under  his  authorization,  wrote  four  creditor 
concerns  for  a  statement  of  the  sums  due  each  from  the  French.  The  cer- 
tificate evidencing  Jacobs'  indebtedness  to  Eenslee,  dated  July  2Sth,  for  the 
13,500  advanced,  was  found  at  the  trial  In  the  possession  of  Jacobs,  but  when 
and  how  it  got  there  Is  not  clearly  explained.  Henslee  realized  nothing  from 
his  mortgage  on  the  Alma,  which  was  sold  by  the  United  States  marshal. 
The  insurance  money  to  the  extent  of  $3,248,  being  the  sum  named  in  the 
policy  less  certain  agreed  allowances,  was  paid  to  Henslee.  Berry  made  no 
claim  on  the  fund,  but  by  common  consent  took  the  wreck  at  a  valuation  of 
$100,  to  be  credited  on  his  $400  claim  against  Jacobs.  Claimants  for  supplies 
furnished,  services  rendered,  and  repairs  made,  liabilities  the  greater  part  of 
wbldh  arose  after  Eenslee  became  the  registered  owner  of  the  boat,  libeled 
Henslee;  all  of  the  libels  being  in  personam^  Henslee  by  answer  put  in 
issue  all  of  the  claims.  The  actions,  after  consolidation,  were  referred  to  a 
"special  master,"  who  reported  In  favor  of  the  demands  of  the  libelants  and 
found  that  Henslee  was  the  owner  of  the  French.  The  District  Court  over- 
ruled all  exceptions  to  and  affirmed  the  master's  report,  and  held  Henslee  per- 
sonally liable  to  the  several  libelants  to  the  extent  of  their  respective  claims, 
with  Interest    Hence  this  appeal. 

H.  G.  Hightower,  of  Cincinnati,  Ohio,  for  appellant; 
J.  G,  Wheeler,  of  Paducah,  Ky.,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

SATER,  District  Judge  (after  stating  the  facts  as  above).  [1]  The 
correctness  of  the  trial  court's  ruling  depends  on  whether  Henslee  was 
the  owner  of,  or  a  mere  holder  of  a  lien  against,  the  steamer  French. 
The  crudely  drawn  instrument  which  Jacobs  signed  and  delivered  to 
Henslee,  when  the  latter  parted  with  his*  money,  is  the  product  of  a 
young  man,  inexperienced  and  unskilled  in  the  preparation  of  legal 
documents.  It  first  certifies  that  there  is  due  from  Jacobs  to  Henslee 
$3,500,  which  is  to  be  used  solely  to  purchase  the  steamer.  It  then  de- 
clares that  the  parties  have  agreed  that  Henslee  shall  own  the  boat  un- 
til he  is  paid  $1,500  in  cash  and  given  a  note  with  approved  security 
for  the  remaining  $2,000.  Jacobs  did  not  have  absolute  control  of  the 
$3,500.  His  right  and  authority  to  expend  or  use  it  was  restricted  to 
the  accomplishment  of  a  single  purpose — the  purchase  of  the  French. 
He  was  the  instrumentality  through  which  that  vessel  was  to  be  bought. 
If  he  did  not  e£Fect  a  purchase,  he  was,  by  necessary  implication,  to  re- 
turn, the  money  to  Henslee.  If  he  purchased,  Henslee  instanter  became 
the  owner,  and  at  the  same  time  Jacobs'  option  to  purchase  sprang 
into  existence.  His  liability  to  Henslee  for  the  $3,500,  which  liability 
was  akin  to,  if  not  precisely  that  of,  an  agent,  would  by  the  express  and 
necessarily  implied  terms  of  the  contract  terminate  when  the  steamer 
was  bought,  or,  in  case  of  failure  from  any  cause  to  purchase  it,  when 
the  money  was  redelivered  to  Henslee.  Had  the  contract  provided 
that  Jacobs  by  the  purchase  should  become  the  owner,  then  there  would 
have  been  an  absolute  indebtedness  from  him  to  Henslee ;  but,  as  Hen- 
slee was  at  the  time  of  the  purchase  to  become  the  owner,  there  could 
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not  be,  after  the  purchase  was  made,  an  indebtedness  to  him  from 
Jacobs,  for  the  reason  that  Henslee's  ownership  and  Jacobs'  indebted- 
ness could  not  coexist.  It  was  within  the  contemplation  of  both  that 
the  boat  could  be  bought  for  $3,500,  and  that  through  a  corporation, 
whose  forming  Jacobs  purposed,  the  $1,500  would  h&  promptly  paid, 
at  which  time  a  note  with  approved  security  was  to  be  delivered.  The 
ownership  of  the  boat  would  then  pass  to  Jacobs  or  his  nominee.  The 
intent  to  effect  such  an  organization  remained  wit}i  Jacobs  until  the  boat 
was  destroyed,  and  was  in  Henslee's  mind  as  late  as  November  11th, 
as  evidenced  by  his  letter  of  that  date  in  which  he  characterized  him- 
self as  "ownei^'  of  the  boat. 

At  the  time  the  contract  was  made,  Henslee  knew  or  learned  of  Ja- 
cobs' ownership  of  the  Alma.  It  is  not  shown  by  a  preponderance  of 
the  evidence  that  such  ownership  influenced  Henslee  in  his  dealings 
with  Jacobs.  If,  however,  he  made  inquiry  as  to  the  status  of  the  Al- 
ma, he  must  have  learned  that  it  was  incumbered  by  mortgage,  which 
incumbrance,  as  disclosed  by  subsequent  events,  rendered  worthless 
the  subsequently  acquired  lien  given  on  it.  Tliat  Henslee,  with  his 
business  experience,  should  permit  the  tifle  to  the  boat  to  pass  to  Ja- 
cobs and  should  loan  what  was  regarded  as  the  full  amount  of  the  pur- 
chase price  on  property  to  be  used  in  a  business,  with  which  property 
and  business  he  was  unfamiliar,  and  should  accept  no  evidence  of  the 
creation  of  and  of  his  right  to  a  lien  other  than  an  unrecordable  instru- 
ment, is  improbable.  It  was  more  consistent  with  good  business  prac- 
tice that  he  himself  should  take  title  to  the  property  and  become  and 
remain  its  owner  until  Jacobs  should  acquire  it  by  purchase.  That 
such  was  his  agreement  is  reinforced  by  his  complaint,  early  expressed, 
about  the  bill  of  sale  having  been  made  to  Jacobs,  instead  of  him- 
self. His  solicitude  for  the  consummation  of  the  original  proposed 
scheme,  designed  to  relieve  him  of  the  ownership  of  the  boat,  and  that 
it  should  not  become  indebted  while  his  ownership  continued,  stimulat- 
ed him  to  inquire  as  to  the  boat's  business  on  substantially  every  trip 
it  made.  He  knew  it  was  losing  money  and  that  Jacobs  was  without 
means  to  meet  its  obligations.  The  situation  was  such  as  to  spur  him 
to  action.  He  therefore  took  a  bill  of  sale  whereby  he  divested  Jacobs 
of  all  indicia  of  title  and  lodged  the  same  where  it  rightfully  belonged 
— in  himself.  To  secure  the  enrollment  of  the  boat,  he  made  oath  that 
he  was  its  sole  owner  and  that  Jacobs  was  its  master,  and  consequently 
acting  under  the  owner's  authority.  He  inquired  personally  and  by 
letter  as  to  the  boat's  liabilities,  informed  certain  of  the  creditors  that 
he  was  its  owner,  directed  some  of  them  to  furnish  it  nothing  more 
except  on  his  order,  and,  in  his  own  name  as  owner,  insured  the  vessel. 
His  activities,  which  were  such  only  as  an  owner  would  display,  con- 
tinued even  after  the  boat's  destruction,  and  can  be  reconciled  only 
with  an  intention  on  his  part  to  satisfy  the  claims  against  it.  Not  until 
some  time  after  it  had  burned  did  he  ever  assert  that  Jacobs  was  its 
owner  and  himself  a  mere  lienholder.  The  original  agreement  between 
them  was  at  some  time  returned  to  Jacobs,  and  at  no  time  did  Henslee 
hold  any  instrument,  negotiable  or  nonnegotiable,  evidencing  an  in- 
debtedness to  himself  from  Jacobs.  The  logic  of  the  situation  required 
the  return  of  the  contract,  because  the  purchase  of  the  boat  relieved 
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Jacobs  of  liability  for  the  $3,500,  and,  on  account  of  the  option  con- 
tained in  it,  he  was  entitled  to  its  possession. 

[2]  We  are  not  unmindful  that  the  mortgage  given  on  the  Alma  re- 
cites that  it  is  to  secure  a  debt  from  Jacobs  to  Henslee  for  a  cash 
loan  of  $3,500  secured  by  a  bill  of  sale  on  the  steamer  French.  This 
is  not  necessarily  inconsistent  with  Henslee's  ownership  of  that  vessel. 
The  amount  named  in  a  mortgage  is  not  conclusive  as  to  the  indebted- 
ness, actual  or  contingent,  that  it  secures.  Jacobs  had  persuaded  Hen- 
slee into  an  enterprise  with  the  like  of  which  the  latter  was  unacquaint- 
ed. If  Jacobs  should  take  over  the  Boat,  Henslee  was  justly  entitled 
to  compensation  for  the  use  of  his  money  from  July  25th  until  it 
should  be  returned  to  him,  to  the  money  paid  for  insurance,  to  protec- 
tion against  the  boat's  indebtedness  and  suqh  expense  as  might  reason- 
ably be  necessary  for  its  care,  maintenance,  and  disposition.  If  the 
option  should  not  be  exercised,  and  the  boat  be  sold  for  less  than 
enough  to  satisfy  all  accrued  and  accruing  claims  and  expenses  over 
and  above  the  amounts  necessary  to  make  Henslee  whole,  he  would 
necessarily  sustain  a  loss.  Whatever  may  be  said  as  to  whether  there 
rested  on  Jacobs  any  legal  obligation  to  Henslee,  there  was  an  unmis- 
takable moral  obligation  to  protect  him  against  loss.  That  Jacobs  was 
actuated  by  such  a  worthy  motive  appears  from  his  expressed  willing-^ 
ness  that  Henslee  should  own  the  French,  and  should,  in  addition  there- 
to, have  a  mortgage  on  the  Alma,  imtil  the  arrangement  originally 
made  could  be  carried  out.  That  Henslee  understood  the  purpose 
of  the  mortgage  to  be  such  only  as  is  above  mentioned  is  evidenced 
by  his  subsequent  acts  and  declarations  of  ownership,  and  his  sub- 
sequent efforts  to  ascertain  the  boat's  indebtedness  in  contemplation 
of  its  payment.  Having  regard  to  all  the  facts  and  circumstances 
disclosed,  we  are  constrained  to  hold  that  he  was  the  owner  of  the 
French  from  and  after  the  date  of  its  purchase  by  Jacobs  through 
Berry  at  Wheeling,  and  that  the  master  and  the  trial  court  reached 
the  correct  result. 

[3]  The  libelants  ail  proceeded  against  the  owner  in  personam. 
This  they  were  at  liberty  to  do.  Admiralty  Rules  12  and  13  (29  Sup. 
Ct.  xl) ;  section  4,  Act  June  23,  1910,  36  Stat.  605  (Comp.  St.  1916, 
§  7786).  Limitation  of  Henslee's  liability  as  owner  of  the  vessel  to  the 
value  of  the  wreck,  under  section  18,  Act  June  26,  1884  (23  Stat.  57, 
c.  121  [Comp.  St.  1916,  §  8028]),  was  abandoned  in  the  course  of  the 
trial,  and  does  not,  therefore,  require  consideration. 

This  case,  on  account  of  its  own  peculiar  facts,  is  easily  differentiat- 
ed from  any  mentioned  in  the  briefs.  A  review  of  the  cited  cases  is 
consequently  deemed  unnecessary. 

The  trial  court  is  affirmed,  and  will  make  distribution  of  the  insur- 
ance fund  in  accordance  with  the  views  above  expressed. 
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UNITED  STATES  t.  DENVER  ft  B.  G.  B.  C!0. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    ICarch  28,  1917.) 

Nob.  4790,  4791. 

1.  CoimoN  Law  9=>13 — ^Adoptiow  and  AuTHOBrrr. 

With  the  exception  that  the  federal  Goastltutlon  must  be  construed  In 
the  light  of  the  common  law  and  Its  history,  there  Is  no  national  common 
law  distinct  from  that  of  England,  as  adopted  by  each  state  for  itself  and 
subject  to  such  alteration  as  may  be  provided  by  Its  own  statutes. 

[Ed.  Note,— Fbr  other  cases,  see  Common  Law,  Cent  Dig.  {  11.1 

2.  Limitation  or  Actions  «=»165 — Ofkbation  and  Effect — Eitkct  on  Lia- 

BIUTT. 

Act  Colo.  April  9,  1908  ^Laws  1903,  p.  404),  making  railroad  companies 
liable  for  damages  by  fires  set  out  or  caused  by  operating  any  road, 
whether  negligently  or  otherwise,  provided  action  be  brought  within  two 
years,  creates  a  cause  of  action  which  did  not  exist  at  common  law,  and 
the  failure  to  bring  suit  within  the  time  prescribed  acts  as  a  limitation  of 
the  llablUty  itself. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  §  649.] 

S.  Liuttation  of  Actions  <&=»11(1) — LnciTATiONs  Against  Government. 

While  the  government  Is  bound  by  no  statute  of  limitations  in  a  suit 
brought  by  it  as  a  sovereign  to  enforce  a  DOblic  right,  when  it  sues  a 
railroad  company  under  Act  Colo.  April  9,  190B,  for  the  value  of  timber  on 
government  land  destroyed  by  fire  it  sues  as  a  property  owner  with  no 
greater  rights  or  privileges  than  other -property  owners,  and  its  action  is 
hatred  when  not  brought  within  the  time  prescribed  by  th6  statute. 

(Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  S§ 
36,  36.] 

4.  Bailkoads  «=»475 — Fires — Actions — ^Limitations. 

In  an  action  against  a  railroad  company  for  the  value  of  timber  destroy- 
ed by  fire,  one  cause  of  action  alleged  that  defendant  while  operating  Its 
road,  set  on  fire  inflammable  material  which  it  had  negligently  allowed  to 
accumulate  on  its  right  of  way,  and  negligently  permitted  such  fire  to 
spread  to  plaintiff's  land.  Another  cause  of  action  alleged  that  it  negli- 
gently failed  to  equip  and  operate  its  locomotive  so  as  to  prevent  the 
escape  of  fire,  that  fire  escaped,  setting  fire  to  Inflammable  material,  etc. 
Seld,  that  each  cause  of  action  came  withim  the  statute  imposing  liability 
(Act  Colo.  April  9,  1903) -and  was  subject  to  the  limitations  therein  pre- 
scribed. 

5.  CouBTS  «s>360 — United  Staibs  Coukts — State  Laws  as  B.vixb  of  Deci- 

sion. 

Where,  before  the  bringing  ct  an  action  in  a  federal  court  against  a 
railroad  company  for  the  destruction  of  timber  by  fire,  the  state  Supreme 
Court  held  that  a  statute  imposing  liability  was  cumulative  of  the  com- 
mon law,  but,  subsequently  and  before  the  trial  of  the  action  in  the 
federal  court,  overruled  such  decision  and  held  that  the  statute  was  ex- 
clusive, the  federal  court  would  follow  the  last  construction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {{  930,  952,  955, 
909-971.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado;  Robert  E.  Lewis,  Judge. 

Action  by  the  United  States  against  the  Denver  &  Rio  Grande  Rail- 
road Company.  Judgment  for  plaintiff  for  an  insufficient  amount,  and 
each  party  brings  error.     Reversed  and  remanded,  with  directions. 

«=s>Far  other  cases  s«e  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlsesti  &  Indexes 
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J.  I.  Hollingsworth,  Asst.  U..  S.  Atty.,  of  Denver,  Colo.  (Harry  B. 
Tedrow,  U.  S.  Atty.,  of  Boulder,  Colo.,  on  the  brief),  for  the  United 
States. 

E.  N.  Clark  and  R.  G.  Lucas,  both  of  Denver,  Colo.,  for  defendant. 

Before  CARLAND  and  STONE,  Circuit  Judges,  and  RINER, 
District  Judge. 

RINER,  District  Judge.  August  31,  1914,  the  United  States,  here- 
after referred  to  as  tfie  plaintiff,  brought  this  action  against  the  Denver 
&  Rio  Grande  Railroad  Company,  Ijereafter  referred  to  as  the  defend- 
ant, to  recover  damages  for  the  destruction  by  fire  of  certain  timber 
upon  lands  owned  by  the  plaintiff.  Three  causes  of  action  are  set  out 
in  the  complaint.  In  the  first  cause  of  action  it  is  alleged  that  the 
defendant  was  operating  a  line  of  railroad  in  Huerfano  county,  Colo., 
and  that: 

"On,  to  wit,  June  1,  1906,  the  said  defendant  was  operating  Its  line  of  road 
In  said  comity  and  state,  near  said  lands  of  plaintiff,  and  ttiea  and  there, 
while  so  operating  Its  said  line  of  road,  unlawfully  set  out  a  fire  near  said 
lands  of  plalntitT,  which  fire  was  caused  by  defendant's  operation  of  its  line 
of  road,  and  thereby  unlawfully  set  on  fire,  bnmed,  destroyed  and  injured 
plaintiff's  said  timber  on  said  lands." 

In  the  second  cause  of  action  it  is  alleged  that : 

"On  or  about  June  1, 1908,  and  prior  thereto,  the  defendant  while  operating 
Its  said  line  of  road  in  said  county  and  state,  knowingly,  negligently  and  un- 
lawfully permitted  inflammable  material,  to  wit,  dead  timber,  brush,  dry 
grass  and  leares,  to  be  and  remain  on  the  right  of  wdy  of  Its  said  line  of  road 
near  said  lands  of  plaintiff,  and  on,  to  wit,  June  1,  1908,  said  defendant,  while 
operating  Its  line  of  road  near  said  lands,  set  on  fire  the  said  inflammable 
material  on  its  said  right  of  way,  near  said  lauds  and  timber,  and  carelessly, 
negligently  and  unlawfully  permitted  said  fire  to  spread  to  the  said  lands  and 
timber  of  plaintiff,  and  to  burn,  destroy  and  injure  plaintiff's  said  timber  on 
said  lands." 

In  the  third  cause  of  action  it  is  alleged  that: 

"On  or  about  June  1, 1908,  and  prior  thereto,  said  defendant,  while  operating 
its  said  line  of  road  in  said  county  and  state,  near  said  lands  and  timber  of 
plaintiff,  knowingly,  negligently  and  unlawfully  permitted  Inflammable  ma- 
terial, to  wit,  dry  grass,  leares,  brush  and  dead  timber,  to  be  and  remain  on 
its  right  of  way  near  plaintiff's  said  lands ;  and  defendant  on,  to  wit,  June 
1,  1908,  while  running  its  locomotive  and  train  on  sold  Une  of  road  in  said 
county  and  state,  near  said  lands  of  plaintiff,  by  reason  of  its  negligent  and 
unlawful  failure  to  equip  and  operate  Its  said  locomotive  so  as  to  prevent  the 
setting  on  Are  of  any  tree  growths  along  or  adjacent  to  its  right  of  way,  and 
by  reason  of  its  negligent  and  unlawful  failure  to  equip  said  locomotive  with 
sufficient  safety  appliances  so  as  to  prevent  sparks,  red-hot  cinders  and  burn- 
ing coal  escaping  therefrom,  carelessly,  negligently  and  unlawfully  permitted 
Uve  sparks,  red-hot  cinders  and  burning  pieces  of  coal  to  escape  from  Its  said 
locomotive  and  set  on  fire  said  Inflammable  material  on  said  right  of  way  near 
plaintiff's  lands,  which  fire  so  started,  was  by  defendant  negligently  permltte<l 
to  spread  to  plaintifCs  lands  and  timber,  as  aforesaid,  and  to  burn,  destroy  and 
lojure  plalntUTs  said  timber." 

The  description  of  the  plaintiflfs  lands  and  the  allegations  of  dam- 
age are  the  same  in  each  cause  of  action. 

The  defendant  interposed  a  demurrer  to  each  cause  of  action  on  the 
ground  that  the  facts  stated  therein  were  not  sufficient  to  constitute  a 
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cause  of  action,  in  that  it  appeared  upon  the  face  of  the  petition  that 
the  action  was  not  brought  within  two  years  next  ensuing  after  the 
cause  of  action  accrued,  a^  required  by  an  act  of  the  General  Assembly 
of  Colorado,  approved  April  9,  1903,  entitled: 

"An  act  to  provide  a  liability  against  railroad  companies  for  dataiages  caused 
by  fire  and  to  repeal  all  acts  and  parts  of  acts  In  conflict  therewith." 

August  28,  1916,  the  trial  court  sustained  the  demurrer  to  the  first 
cause  of  action  and  overruled  the  demurrers  to  the  second  and  third 
causes  of  action.  The  parties  having  elected  to  stand  upon  the  com- 
plaint and  demurrers  entered  into  a  .written  stipulation  as  to  the  amount 
of  the  damages  to  be  recovered  and  the  court  entered  a  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant  on  the  third  cause  of 
action  in  the  sum  of  $1,412.58.  Both  parties  excepted  and  sued  out 
separate  writs  of  error  to  review  the  rulings  and  orders  of  the  court 
below. 

[  1  ]  The  plaintiff's  right  to  recover  in  this  case  is  necessarily  ground- 
ed upon  a  right  of  action  given  by  some  statute,  either  national  or  state, 
or  upon  a  common-law  right  of  action,  recognized  as  such  either  by 
the  United  States  or  the  state  in  which  the  action  was  brought.  That 
there  is  no  common  law  of  the  United  States,  in  the  sense  of  a  national 
customary  law,  distinct  from  the  common  law  of  England,  as  adopted 
by  the  several  states  each  for  itself,  applied  as  its  local  law,  and  sub- 
ject to  such  alteration  as  may  be  provided  by  its  own  statutes  (with  the 
one  exception  that  the  interpretation  of  the  Constitution  of  the  United 
States  is  necessarily  influenced  by  the  fact  that  its  provisions  are  fram- 
ed in  the  language  of  the  English  common  law,  and  are  to  be  read  in 
the  light  of  its  history),  is  too  well  settled  to  require  more  than  the  cita- 
tion of  a  few  of  the  many  cases  in  which  the  question  has  been  consid- 
ered. 

In  Lorman  v.  Clarke,  2  McLean,  568,  Fed.  Cas.  No.  8,516,  the  court 
said : 

"No  foreign  principle  attaches  to  the  federal  court  in  exercising  its  powers 
within  the  state.  It  gives  effect  to  the  local  law,  under  which  the  contract 
was  made,  or  by  virtue  of  which  the  right  is  asserted." 

In  Wheaton  v.  Peters,  8  Pet.  (33  U.  S.)  591,  8  L.  Ed.  1055,  in  the 
course  of  its  opinion  the  court  said: 

"It  is  clear  there  can  be  no  common  law  of  the  United  States ;  the  federal 
government  is  composed  of  24  sovereign  and  independent  states,  each  of 
which  may  have  its  local  usages,  customs  and  common  law ;  there  is  no  prin- 
ciple which  pecvades  the  Union,  and  has  the  authority  of  law,  that  is  not 
embodied  in  the  Constitution  or  laws  of  the  Union.  The  common  law  could 
<»ily  be  made  a  part  of  our  system  by  legislative  adoption.  Wh«i  a  common- 
law  right  is  ossei-ted,  we  look  to  the  laws  of  the  state  in  which  the  controversy 
originated." 

And  in  Bucher  v.  Cheshire  Railroad  Co.,  125  U.  S.  555,  8  Sup.  Ct 
974,  31  L.  Ed.  795,  the  Supreme  Court  again  had  occasion  to  notice 
this  question  and  Mr.  Justice  Miller  restates  the  rule  as  follows : 

"There  is  no  commc'n  law  of  the  United  States,  and  yet  the  main  body  of 
the  rights  of  the  people  of  this  cowntry  rest  upon  and  are  governed  by  princi- 
ples derived  from  the  common  law  of  England,  and  established  as  the  laws 
•f  the  different  states.    Each  state  of  the  Union  may  have  its  local  usages. 
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cnstoms,  and  common  law.  •  •  •  When,  therefore,  in  an  ordinary  trial  in 
an  action  at  law  we  spcnk  of  the  common  law  we  refer  to  the  law  of  the 
state  OS  it  has  been  adopted  by  statute  or  recognized  by  the  courts  as  the 
foundation  of  legal  rights." 

[2]  There  has  been  no  l^slation  by  Congress  providing  a  right  of 
action  in  cases  of  this  character ;  therefore,  if  the  plaintiflf  can  recover 
at  all,  the  right  to  do  so  must  exist  by  reason  of  some  statute  of  the 
state  or  by  virtue  of  some  common-law  rule  adopted  by  the  state  or 
recognized  by  its  courts  authorizing  a  recovery  in  such  cases.  The 
statute  of  Colorado  above  referred  to,  and  upon  the  construction  of 
which  this  controversy  turns,  reads  as  follows : 

"Section  1.  Every  railroad  company  operating  its  line  of  road,  or  any  part 
thereof,  within  this  state  shall  be  liable  for  all  damages  b/  fires  that  are  set 
oat  or  caused  by  operating  any  such  line  of  road,  or  any  part,  thereof,  in  this 
state,  whether  negligently  or  otherwise ;  and  such  damages  may  be  recovered 
by  the  party  damaged,  by  the  proper  action,  in  any  court  of  competent  Juris- 
diction ;  Provided,  the  said  action  be  brought  by  the  party  injured  within  two 
years  next  ensuing  after  it  accrues;  and  provided  further,  that  the  llabUity 
herein  imposed  shall  inure  solely  in  favor  of  the  owner  or  mortgagee  of  the 
property  so  damaged  or  destroyed  by  fire;  and  the  same  shall  not  pass  by 
assignment  or  subrogation  to  any  insurance  company  that  has  written  a 
policy  thereon ;  Provided,  that  nothing  in  this  act  shall  be  held  to  apply  to  or 
in  any  manner  affect  any  right  which  has  accrued  prior  to  the  passage  hereof 
or  any  cause  or  suit  now  pending. 

"Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  re- 
pealed." 

This  statute  imposes  upmi  the  railroad  company  an  absolute  liability 
and  clearly  creates,  as  we  view  it,  a  cause  of  action  which  did  not  ex- 
ist at  common  law.  The  statute  provides  that  suit  must  be  brought 
within  two  years,  and  we  think  a  failure  to  bring  the  suit  within  the 
time  prescribed  by  the  statute  acts  as  a  limitation  of  the  liability  itself, 
and  in  this  respect  differs  from  the  ordinary  statutes  of  limitation 
which  affect  the  remedy  only.  We  do  not  deem  it  necessary  to  do 
more  than  call  attention  to  one  or  two  of  the  many  cases  where  this 
question  has  been  before  the  courts. 

In  Davis  v.  Mills,  194  U.  S.  451,  24  Sup.  Ct.  692,  48  L.  Ed.  1067, 
the  court  said: 

"The  ordinary  limitations  of  actions  are  treated  as  laws  of  procedure  and 
as  belonging  to  the  lex  fori,  as  affecting  the  remedy  only  and  not  the  right 
But  in  cases  where  it  has  been  possible  to  escape  from  that  qualification  by  a 
reasonable  distinction  courts  have  been  willing  to  treat  limitations  of  time  as 
standing  like  other  limitations  and  cutting  down  the  defendant's  liability 
wherever  he  is  sued.  The  common  case  is  where  a  statute  creates  a  new  liabili- 
ty and  in  the  sajne  section  or  in  the  same  act  limits  the  time  within  which  it 
can  t>e  enforced,  whether  using  words  of  condition  or  not." 

In  Theroux  v.  Northern  Pacific  Railroad  Co.,  64  Fed.  84,  12  C.  C. 
A.  52,  this  court,  after  citing  several  cases,  among  them  the  case  of 
Pittsburg,  C.  &  St.  L.  Railroad  Co.  v.  Hine,  25  Ohio  St  629,  where 
it  was  decided  that  a  proviso  contained  in  the  statute  creating  a  new 
cause  of  action  which  limited  the  right  to  sue,  to  two  years  is  a  condi- 
tion qualifying  the  right  of  action,  and  not  a  mere  limitation  of  the 
remedy,  said: 

"It  must  be  accepted,  therefore,  as  the  established  doctrine,  that  where  a 
Statute  confers  a  new  right,  which  by  the  terms  of  the  act  is  enforceable  by 
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B'llt  only  within  a  given  period,  tbe  period  allowed  tor  Its  enforcement  Is  a 
constituent  part  of  the  llabiUty  intended  to  be  created,  and  of  the  right  Intend- 
ed to  be  conferred." 

The  time  fixed  by  the  statute  within  which  an  action  may  be  brotight 
is  a  condition  of  the  right  to  sue  at  all,  and  a  complaint  which  fails  to 
state  that  the  action  was  brought  within  that  time  fails  to  state  a  cause 
of  action  and  is  subject  to  demurrer.  B.  &  M.  R.  R.  Co.  v.  Hurd,  108 
Fed.  117,  47  C.  C.  A.  615,  56  L.  R.  A.  193;  Kavanagh  v.  Folsom  (C. 
C.)  181  Fed.  401 ;  American  Railway  Co.  v.  Coronas,  230  Fed.  545,  144 
C.  C.  A.  599,  L.  R.  A.  1916E,  1095;  The  Harrisburg,  119  U.  S.  199, 
214,  7  Stip.  Ct.  140,  30  L.  Ed.  358. 

[3]  In  this  case  the  fire  occurred  in  June,  1908,  and  the  action  was 
commenced  in  August,  1914,  more  than  six  years  after  the  cause  of 
action  accrued.  It  cannot,  therefore,  be  maintained,  unless  the  fact  that 
the  government  is  the  plaintiff  relieves  it  from  the  limitation  fixed  by 
the  statute.  It  is  established  law  that  tbe  government  is  not  bound  by 
any  statute  of  limitations  in  a  suit  brought  by  it  as  a  sovereign  to  en- 
force a  public  right,  and  the  question  at  once  arises,  Is  this  such  a  suit  ? 
We  think  not,  but  rather  a  suit  by  it,  as  a  body  politic  or  artificial  per- 
son having  the  power  to  hold  property  as  other  persons,  natural  or  ar- 
tificial, to  enforce  a  civil  right  As  a  corporation  or  body  politic  the 
plaintiff  may  undoubtedly  bring  suit  to  protect  its  property  located  in 
any  state,  either  in  the  state  courts  or  in  its  own  tribunals  administer- 
ing the  same  laws.  As  an  owner  of  property  it  has  the  same  right  to 
have  it  protected  by  local  laws  that  other  persons  have.  Cotton  v. 
United  States,  11  How.  (52  U.  S.)  229, 13  L.  Ed.  675 ;  Camfield  v.  Unit- 
ed States.  167  U.  S.  518,  17  Sup.  Ct.  864,  42  L.  Ed.  260;  BIy  v.  United 
States,  Fed.  Cas.  No.  1518.  Its  rights  and  remedies  in  relation  to  its 
property  are  usually  such  as  apply  to  other  landowners  within  the  state 
where  the  action  is  brought  and  it  is  to  be  treated  like  other  persons 
owning  lands  therein  and  subject  to  local  laws.  United  States  v. 
Smith,  94  U.  S.  214,  24  L.  Ed.  115;  United  States  v.  Stinson,  197  U. 
S.  200,  25  Sup.  Ct  426.  49  L.  Ed.  724;  Handford  v.  United  States,  92 
Fed.  881,  35  C.  C.  A.  75 ;  Hemmer  v.  United  States,  204  Fed.  898,  123 
C.  C.  A.  194 ;  United  States  v.  Detroit  Lumber  Co.,  131  Fed.  668,  67 
C.  C.  A.  1.  In  Walker  v.  Unfted  States  (C.  C.)  139  Fed.  409,  the  court 
said: 

"The  underlying  principle  of  all  the  decisions  Is  that,  when  the  sovereign 
comes  Into  court  to  assert  a  pecuniary  demand  against  the  citizen  the  court 
has  authority,  and  is  under  duty,  to  withhold  relief  to  the  sovereign,  except 
upon  terms  which  do  Justice  to  the  citizen  or  subject,  as  determined  by  the 
Jurisprudence  of  the  forum  in  like  subject-matter  between  man  and  maiL" 

And  in  Mountain  Copper  Co.  v.  United  States,  142  Fed.  625,  73  C. 
C.  A.  621,  which  was  a  suit  to  enjoin  the  continuance  of  a  nuisance,  in 
the  course  of  its  opinion  the  court  said : 

"In  considering  the  case  It  Is  Important  to  remember  that  the  question  to  be 
determined  Is  one  between  the  United  States  and  the  defendant  comptmy  only ; 
the  government  suing,  not  in  Its  sovereign  capacity,  but  as  a  landowner,  to 
enjoin  allfiged  Injuries  to  Its  property,  not  directly,  but  indirectly,  through  the 
maintenance  of  an  alleged  nuisance  by  the  defendant  on  Its  own  pronerty. 
•    •    •    It  Is  the  woU-estabUshed  law  that  when  the  government  comes  into 


Digitized  by 


Google 


DENVBB  A  B.  G.  B.  OO.  T.  UMITBD  STATB8  619 

«  court  asserting  a  property  rlgtt,  it  occnples  tbe  position  of  any  and  erery 
other  suitor.    Its  rights  are  precisely  tbe  same;   no  greater,  no  leas." 

From  the  foregoing  and  many  other  cases  that  might  be  cited  to  the 
same  effect,  it  will  be  seen  that  in  this  class  of  actions  the  plaintiff  has 
no  special  privileges  as  a  litigant.  Its  rights  are  no  greater,  no  higher, 
no  better,  and  no  less  than  those  of  an  individual.  It  is  perfectly  clear 
that,  if  this  action  had  been  brought  by  a  private  landowner,  it  could 
not  be  maintained  under  this  statute,  and  we  think  the  plaintiff  is  in  no 
better  position.  The  District  Court,  therefore,  properly  sustained  the 
demurrer  to  the  first  cause  of  action. 

[4]  We  think  the  second  and  third  causes  of  action  also  come  with- 
in the  statute.  The  language  is  that  the  railroad  company  shall  be 
liable  "for  all  damages  by  fires  that  are  set  out  or  caused  by  operating 
any  such  line  of  road,  or  any  part  thereof,  in  this  state,  whether  neg- 
ligently or  otherwise."  The  allegation  in  the  second  cause  of  action, 
t^t  while  operating  its  line  of  road  the  defendant  set  on  fire  inflam- 
mable material  which  it  had  negligently  allowed  to  accumulate  on  its 
right  of  way  and  n^ligently  permitted  such  fire  to  spread  to  the  plain- 
tiff's lands,  causing  the  damage  complained  of,  is  but  a  statement  of 
one  of  the  evils  aimed  at  by  me  statute  and  which  it  was  designed  to 
prevent.  To  be  actionable  the  negligence  must  be  the  proximate  cause 
of  the  injury,  and  the  proximate  cause,  as  clearly  appears  from  the 
allegations  in  this  cause  of  action,  was  the  setting  out  of  the  fire  and 
negligent  accumulation  of  inflammable  material  on  the  right  of  way. 
The  statute  applies  to  all  cases  where  the  fire  results  from  the  opera- 
tion of  the  railroad,  and,  as  said  by  the  Supreme  Court  of  Kansas  in 
discussing  a  similar  statute : 

"It  is  not  confined  to  fire  escaping  from  locomotives,  Init  applies  to  all  cases 
where  the  damage  was  caused  by  fire  arising  from  any  step  in  the  operation 
of  the  road.  The  roadway  and  track  of  the  company  are  as  essential  to  the 
operation  of  the  railroad  as  the  locomotives  or  the  other  equipment."  Missouri 
Padflc  By.  Co.  v.  Merrill,  40  Kan.  404,  19  Pac.  793. 

In  the  third  cause  of  action  it  is  alleged  that  the  defendant  while 
operating  its  line  of  road  negligently  failed  to  equip  and  operate  one  of 
its  locomotives  so  as  to  prevent  the  escape  of  fire  therefrom,  that  fire 
did  escape  from  the  locomotive,  setting  fire  to  inflammable  material 
which  the  defendant  had  negligently  germitted  to  accumulate  on  its 
right  of  way,  and  that  the  fire  spread  to  plaintiff's  lands  and  caused  the 
damage.  'This  we  think  clearly  states  a  case  within  the  statute,  for  it 
charges  the  failure  to  so  equip  a  locomotive  used  in  the  operation  of 
the  road  as  to  prevent  the  escape  of  fire  therefrom.  The  allegation 
that  it  did  so  negligently  can  make  no  difference  because  the  statute 
makes  the  company  liable  for  all  damages  by  fire  set  out  or  caused  by 
operatii^  the  road  "whether  negligently  or  otherwise." 

[6]  That  the  statute  under  discussion  embodied  the  entire  law  on 
the  subject  of  the  liability  of  a  railroad  company  for  fire  set  out  or 
caused  by  it  in  the  operation  of  its  road  in  Colorado  was,  on  the  5th  of 
June,  1916,  expressly  decided  by  the  Supreme  Court  of  that  state  in 
the  case  of  Rhinehart  et  al.  v.  D.  &  R.  G.  R.  R.  Co.,  158  Pac  149,  over- 
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ruling  a  former  decision  of  that  court  upon  the  subject    The  court 
said: 

"But  we  cannot  agree  that  such  language  as  'whether  negligently  or  other- 
wise' was  not  Intended  to  embrace  the  entire  law  upon  the  subject.  It  con- 
veys the  Intention  that  In  either  case  the  plaintiff  has  the  right  to  recover 
under  the  statute.  It  Imposes  a  liability  for  fires  negligently  set  out;  other- 
wise it  would  not  have  said  so.  In  this  respect  It  supersedes  the  oommoa 
law." 

But  it  is  suggested  in  the  brief  for  the  platntifF  that  by  reason  of  a 
decision  of  the  Supreme  Court  of  Colorado,  in  the  case  of  Smith  v. 
Denver  &  Rio  Grande  R.  R.  Co.,  54  Colo.  288,  130  Pac.  1009,  handed 
down  in  1913  and  prior  to  the  time  this  action  was  brought,  but  over- 
ruled before  it  was  tried,  holding  that  the  statute  was  not  an  exclusive 
remedy,  but  cumulative  of  the  common  law,  two  remedies  were  avail- 
able to  the  plaintiff,  one  based  upon  the  statute,  and  the  other  upon  the 
common  law  of  the  state.  To  this  proposition  we  cannot  assent  for  the 
reason,  as  stated  by  the  Supreme  Court  in  the  case  of  Chicago  &  Al- 
ton Railroad  Co.  v.  Tranbarger,  23^  U.  S.  67,  35  Sup.  Ct  678,  59  I* 
Ed.  1204: 

"No  person  has  a  vested  right  In  any  general  rule  of  law  or  policy  of 
legislation  entitling  him  to  insist  that  it  shall  remain  unchanged  for  his 
benefit." 

See,  also,  New  York,  New  Haven  &  Hartford  R.  R.  Co.  v.  Walsh, 
223  U.  S.  1,  32  Sup.  Ct.  169,  56  h.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44. 

That  this  court  will  follow  the  construction  given  to  a  statute  of  a 
state  by  the  highest  tribunal  of  such  state  is  too  well  setded  to  require 
the  citation  of  authority.  It  follows  from  what  we  have  said  that 
there  can  be  no  recovery  in  this  case. 

The  judgment  of  the  District  Court  must  therefore  be  reversed,  and 
the  case  remanded  to  that  court,  with  instructions  to  set  aside  the 
judgment  and  to  enter  an  order  sustaining  the  demurrers  to  the  second 
and  third  causes  of  action. 


In  re  JACOBS  et  aL 

(CSrcnlt  Court  of  Appeals,  Sixth  Circuit.    May  8,  1917.) 

No.  2935 

I.  Bankbuptct  ®=s>410 — Dischaboe — Time  for  Applioatiow. 

Under  Kankr.  Act  July  1,  1898,  c.  541,  {  14a,  30  Stat.  650  (Comp.  St. 
1916,  i  9596),  providing  that  any  person  may,  after  the  expiration  of  1 
month  and  within  the  next  12  months  subsequent  to  being  adjudged  a 
iMmkrupt,  file  an  application  tor  a  discharge,  the  12  months  period  runs 
from  the  expiration  of  1  month  from  the  adjudication,  and  an  application 
for  a  dlsdiargc  filed  12  months  and  10  days  after  the  adjudicatloa  is  in 
time. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {  694.] 
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2.  Bankbtjptct  «=s>404(1) — Disouaboe — Constbcohon  of  Statxttk. 

Ab  one  of  tbe  great  objects  of  the  Bankruptcy  Act  was  to  release  honest 
and  Insolvent  debtors  from  their  debts,  the  right  given  to  secure  a  dls- , 
Chaj-ge  ought  to  be  liberally  construed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {|  679,  681- 
691.] 

8.  Bankbuftct  «=»4M(1) — ^Dischasge — Kioht  to  Dibchakok. 

Under  Bankr.  Act,  S  14b,  providing  that  the  Judge  shall  investigate  the 
merits  of  an  application  for  discbarge,  and  discharge  the  applicant  unless 
he  has  committed  one  of  the  acts  therein  spedlied,  the  court  is  bound  to 
grant  tbe  discharge,  unless  upon  investigation  it  appears  that  the  bank- 
rupt Iiaa  committed  one  of  su<di  offenses. 

[Ed.  Note. — £^r  other  cases,  see  Banlcruptcy,  Cent  Dig.  |9  678,  681- 
681.] 

4.   BANKBT7FTCT  9=>440 — RBTIKW PSOFXB  MODE  OF   BBVIEW. 

An  order  setting  aside  a  discharge  in  bankruptcy  Is  'not  a  Judgment 
denying  a  discharge,,  within  Bankr.  Act,  §  25a  (2),  being  Comp.  St  1916,  S 
9609,  authorizing  appeals  from  such  Judgments,  and  the  appropriate  reme- 
dy is  by  petition  to  superintend  and  revise  in  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  913.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
ior  the  Southern  District  of  Ohio;   Howard  C.  Hollister,  Judge. 

In  the  matter  of  Michael  Jacobs  and  another,  banicrupts.  On  peti- 
tion by  the  bankrupts  to  revise  an  order  revoking  a  discharge.  Re- 
versed with  directions. 

Hany  Hess,  of  Cincinnati,  Ohio,  for  petitioners. 
D.  T.  Hackett,  of  Cincinnati,  Ohio,  for  respondent. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  An  order  was  entered  in  the 
court  below  settin|^  aside  and  declaring  null  and  void  a  disdiarge  in 
bankruptcy ;  and  it  is  sought  here  to  have  the  proceedings  resulting 
in  such  order  revised  in  matter  of  law.  The  petitioners,  as  partners 
in  a  mercantile  business,  filed  their  voluntary  petition  in  bankruptcy 
March  21,  1913,  and  were  adj'udicated  bankrupts  on  the  same  day. 
The  bankrupts,  April  1,  1914,  filed  a  petition  for  a  full  discharge  from 
all  debts  provable  against  their  estate,  except  such  as  were  exempted 
by  law.  An  order  was  made  on  that  day  fixing  the  hearing  for  May 
25,  1914,  directing  publication  to  be  made  notifying  the  creditors  to 
appear  and  show  cause  why  the  petition  should  not  be  granted,  and 
directing  the  clerk  to  mail  to  all  known  creditors  copies  of  the  peti- 
tion and  order,  addressed  to  them  at  their  places  of  residence.  It  is 
not  claimed  that  the  order  was  not  complied  with,  save  in  a  single 
respect  which  will  presently  be  considered.  On  the  date  so  fixed  for 
the  hearing  an  order  was  entered,  reciting  that  the  petitioners  "appear 
to  have  conformed  to  all  the  requirements  of  law  in  that  behalf,"  and 
directing  that  petitioners  "be  discharged  from  all  debts  and  claims 
which  are  made  provable  by  said  acts  [of  Congress]  against  their  es- 
tates, and  which  existed  on  the  21st  day  of  March,  A.  D.  1913." 

Later,  on  June  23,  1915,  William  Hymore,  claiming  to  be  a  creditor 
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of  the  bankrupts,  moved  to  set  aside  the  discharge  In  bankruptcy  on 
,  the  grounds  (1)  that  "petitioners  were  not  entitled  to  a  discharge,"  and 
(2)  that  the  court  had  "no  jurisdiction  to  grant  said  discharge  at  the 
time  same  was  ordered."  An  affidavit  of  counsel  for  Hymore  was 
offered  in  support  of  the  motion,  stating  in  effect  that  Hymore  ap- 
pears as  a  creditor  on  Schedule  A  (3),  that  his  address  as  there  given, 
as  the  bankrupts  knew,  was  erroneous,  that  the  creditor  did  not  re- 
ceive the  notice,  and  that  the  record  of  the  court  below  "fails  to  show 
that  any  application  had  previously  been  made"  by  the  bankrupts,  or 
that  "an  extension  of  time  thereunder  was  duly  granted  in  accordjince 
with  the  Bankruptcy  Act,  although  more  than  one  year  had  elapsed 
since  the  adjudication  in  bankruptcy  and  the  filing  of  the  petition  for 
discharge." 

It  is  claimed  for  petitioners  that  both  grounds  of  the  motion  to  re- 
voke, when  considered  with  the  supporting  affidavit,  were  intended  to 
charge  that  the  order  granting  the  dischai^e  was  obtained  through 
fraud  of  the  bankrupts,  and  that  in  view  of  section  15a  of  the  Bank- 
ruptcy Act  (Comp.  St.  1916,  §  9599)  the  court  below  was  without  ju- 
risdiction to  entertain  the  motion,  simce  it  was  filed  more  than  one 
year  after  the  discharge  was  granted.  This  theory  of  fraud,  however, 
is  met  by  a  practical  disclaimer  made  on  behalf  of  the  creditor ;  and 
it  is  evident  that  the  learned  trial  judge  did  not  believe  that  any  ques- 
tion of  fraud  was  involved,  for  his  opinion  is  based  solelv  on  the 
ground  that  the  petition  for  a  discharge  was  not  seasonably  filed. 
Since,  as  we  have  seen,  the  discharge  was  granted  May  25,  1914,  while 
the  motion  to  revoke  was  not  filed  for  more  than  one  year  thereafter, 
June  23,  1915,  it  is  to  be  inferred  that  the  court  entertained  the  mo- 
tion to  revoke  upon  the  theory  that  the  discharge  had  been  improvi- 
dently  granted.  If,  then,  we  assume  that  the  application  to  revoke 
the  discharge  could  under  the  circumstances  of  this  case  be  made  more 
than  a  year  after  the  discharge  was  granted,  still,  in  case  it  was  prop- 
erly granted,  the  order  annulling  it  should  be  reversed,  and  the  dis- 
charge given  its  rightful  force  and  effect. 

[1]  The  question  whether  in  point  of  time  the  petition  for  dis- 
charge was  filed  too  late  must  depend  upon  the  true  meaning  of  sec- 
tion 14a.    The  section  provides:  . 

"Any  person  may,  after  the  expiration  of  one  month  and  within  the  next 
twelve  months  subsequent  to  being  adjudged  a  bankrupt,  file  an  application 
for  a  discharge  In  the  court  of  bankruptcy  in  which  the  proceedings  are  pend- 
ing ;  if  it  shall  be  made  to  appear  to  the  judge  that  the  l>ankrupt  was  unavoid- 
ably prevented  from  filing  it  within  sncfa  time,  it  may  i>e  filed  within  but  not 
after  the  expiration  of  the  next  six  montba." 

Any  attempt  to  apply  this  language  to  the  present  facts  is  attended 
with  difficulty.  The  petitioners  filed  their  application  for  a  discharge 
12  months  and  10  days  after  they  were  adjudged  bankrupts.  The 
question  therefore  arises  whether  the  intent  of  the  statute  was  to  cre- 
ate a  period  of  11  months,  or  one  of  12  months,  within  which  an  ap- 
plication for  a  discharge  might  be  filed  as  a  matter  of  right.  It  is 
certain  that  according  to  the  terms  of  the  act  the  application  could 
not  be  filed  at  any  time  within  the  first  month  succeeding  the  ad- 
judication ;  it  is  equally  certain  that  the  filing  period  is  not  in  express 
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words  limited  to  11  months;  the  only  period  distinctly  named  is  12 
months.  Unless,  then,  the  words  associated  with  those  thus  far  alluded 
to  require  the  first  and  nonfiling  month  to  be  subtracted  from  the 
12  months  explicitly  mentioned,  it  would  seem  that  the  open  filing 
period  was  designed  to  comprise  12  months.  Such  associated  words 
may  be  conveniently  shown:  "Any  person  may"  file  his  application 
"after  the  expiration  of  one  month  and  within  the  next  twelve  months 
subsequent"  to  the  adjudication.  The  qualifying  words — "the  next" 
■ — may  be  given  their  natural  meaning  and  effect  by  referring  them  to 
a  period  (12  months)  commencing  with  the  expiration  of  the  first 
month  "subsequent"  to  the  adjudication;  indeed,  this  would  appear 
to  be  a  more  reasonable  use  and  interpretation  of  the  qualifying  words 
than  to  treat  them  as  intended  to  include  the  first  month.  According 
to  this  construction  every  word  of  the  sentence  is  given  full  effect, 
while  to  include  the  first  month  would  render  the  qualifying  words 
unnecessary,  if  not  meaningless.  This  is  true,  also,  as  applied  to  the 
last  sentence  of  section  14a,  where,  subject  to  a  showing  of  unavoid- 
able delay,  the  judge  may  permit  the  application  to  be  filed  "within 
but  not  after  the  expiration  of  the  next  six  months";  the  "next  six 
months"  period  begins  to  nm  of  course  with  the  close  of  the  12  months 
period,  whether  t^t  period  is  to  be  treated  as  commencing  with  the 
adjudication  or  at  the  end  of  1  month  thereafter.  It  must  follow, 
we  think,  that  the  application  for  the  discharge  was  seasonably  filed. 

This  construction  is  in  accord  with  the  opinion  of  Judge  feourquin 
in  Re  Walters,  209  Fed.  133,  134  (D.  C.)  and  that  of  Judge  Ray  in 
Re  Daly,  224  Fed.  263,  265  (D.  C.) ;  it  is  not  however  in  harmony  with 
the  opinion  of  Judge  Reed  in  Re  Knauer,  133  Fed.  805  (D.  C.),  or 
that  of  Judge  Martin  in  Re  Hobnes,  165  Fed.  225  (D.  C).  In  each 
of  these  four  cases  the  facts  called  for  a  determination  of  the  ques- 
tion whether  the  12  months  period  dates  from  the  adjudication  or  the 
close  of  the  first  month  thereafter.  There  are  other  decisions,  in  ad- 
dition to  the  last  two  cited  cases,  which  at  first  view  would  seem  to 
be  opposed  to  the  conclusion  reached  here;  but  the  facts  there  in- 
volved, as  we  understand  them,  did  not  present  the  precise  question 
which  arises  in  the  instant  case.  Thus,  in  Kuntz  v.  Young,  131  Fed. 
719,  721,  65  C.  C.  A.  477  (C.  C,  A.  8),  the  question  was  whether  a 
bankrupt  who  had  failed  to  apply  for  a  discharge  in  an  involuntary 
bankruptcy  proceeding  could  subsequently  maintain  a  voluntary  pro^ 
ceeding  to  secure  a  discharge  from  the  debts  scheduled  and  provable 
in  the  first  proceeding  and  while  the  proceeding  was  still  pending. 
The  first  adjudication  occurred  in  January,  1899,  and  the  second  pro- 
ceeding was  not  begun  until  April,  1903.  After  securing  an  adjudica- 
tion in  the  second  proceeding  and  scheduling  the  same  debts  and  cred- 
itors therein  as  appeared  in  the  first  one,  the  bankrupt  in  July,  1903, 
filed  a  petition  in  the  new  proceeding  for  a  discharge  from  mese  debts. 
It  was  held  that  his  failure  to  apply  for  a  discharge  in  the  original 
proceeding  "within  twelve  months  after  the  adjudication"  foreclosed 
his  right  to  a  discharge  in  the  second  one,  and  that  the  failure  so  to 
apply  was  the  equivalent  of  "a  judgment  by  default  in  favor  of  his 
creditors  to  the  effect  that  he  was  not  entitled  to  a  discharge  from 
their  claims."    It  will  be  observed  that  more  than  4  years  were  euf- 
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f ered  to  pass  between  the  first  adjudication  and  the  application  for 
a  discharge  in  the  second  proceeding.  Manifestly,  in  view  of  this 
lapse  of  time,  the  effect  of  the  omission  to  apply  for  a  discharge  in 
the  original  proceeding  was  precisely  the  same,  whether  the  date  from 
which  the  12  months  period  should  be  reckoned  was  that  of  the  ad- 
judication therein  or  the  end  of  the  month  immediately  following; 
mevitably  then  the  true  date  for  reckoning  time  under  section  14a 
was  not  involved  in  that  case.  Again,  in  Re  Kuffler,  151  Fed.  12, 
13,  80  C.  C.  A.  508  (C.  C.  A.  2),  the  facts  were  regarded  as  in  effect 
the  same  as  those  of  Kuntz  v.  Young,  and  so  the  ruling  in  that  case 
was  followed;  it  hardly  need  be  added  that  we  regard  the  decision 
in  the  Kuffler  Case  as  distinguishable  from  the  present  one.  In  Re 
Fahy,  116  Fed.  239,  240  (D.  C),  the  late  Judge  Shiras  ordered  a  peti- 
tion for  discharge  to  be  stricken  from  the  record  on  the  ground  that 
the  court  was  without  jurisdiction  to  consider  it;  but  the  petition  was 
filed  March  10,  1902,  and  based  upon  an  adjudication  entered  Jan- 
uary 5,  1900;  thus  more  than  2  years  had  elapsed.  True,  in  passing 
upon  the  question,  the  learned  judge  treated  the  12  months  period  as 
beginning  with  the  date  of  the  adjudication,  though  it  is  perfectly 
plain  that  his  decision  must  have  been  the  same  whether  the  date  of 
reckoning  time  be  treated  as  that  of  the  adjudication  or  the  end  of 
the  succeeding  month ;  it  scarcely  need  be  said  that  he  was  not  con- 
cerned with  the  question  with  which  we  are  met  in  the  instant  case. 
There  are  still  other  cases  to  which  attention  has  been  called,  but  it 
is  enough  to  say  that  our  examination  of  them  satisfies  us  that  they 
are  all  distinguishable. 

[2,  3]  There  are  other  considerations  which  we  think  strengthen 
our  interpretation  of  section  14a.  First,  as  Judge  Bourquin  pointed 
out  in  the  Walters  Case,  supra,  the  corresponding  provision  of  the 
Bankruptcy  Act  of  1867  (14  Stat.  517,  531,  §  29;  Rev.  Stat.  §  5108, 
amended  by  Act  July  26,  1876,  c.  234,  19  Stat.  102)  did  not  contain 
the  words  "the  next";  under  that  provision  there  was  little  or  no 
room  for  doubt  as  to  tfie  length  of  the  period  within  which  the  bank- 
rupt might  as  matter  of  right  apply  for  a  discharge,  and  this  would 
be  true  of  the  present  provision,  if  the  words  "the  next"  were  strick- 
en out.  If,  then,  any  effect  is  to  be  given  to  those  words  they  must 
operate,  as  already  stated,  to  fix  the  length  of  such  period  at  12  months 
commencing  with  the  close  of  the  month  immediately  following  the 
adjudication.  Secondly,  one  of  the  two  great  objects  of  a  federal 
bankruptcy  act  is  to  rdease  honest  and  insolvent  debtors  from  the 
burdens  of  their  debts.  2  Story,  Const.  §  1106,  p.  48.  Section  14a, 
subject  to  the  limitations  of  sections  14b  and  17,  was  designed  to  ac- 
complish that  end.  The  language  giving  the  right  to  secure  a  dischat^ 
in  bankruptcy  ought,  therefore,  to  be  liberally  construed.  Indeed, 
when  an  application  for  a  discharge  is  seasonably  filed  in  a  District 
Court,  the  judge  of  the  court  is  "bound  to  grant  it,  unless  upon  investi- 
gation" it  appears  that  the  bankrupt  has  "committed  one  of  the  six  of- 
fenses whidi  are  specified"  in  section  14b.  Blnthenthal  v.  Jones,  208  U. 
S.  64,  66,  28  Sup.  Ct.  192,  52  L.  Ed.  390.  According  to  the  present 
record  the  baiikrupts  were  deserving  of  a  discharge ;  and  presumably, 
if  they  had  complied  with  the  requirement  of  the  6  months  extension 
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privflege  (section  14a)  the  present  question  would  not  have  arisen. 
The  o^y  reason  assigned  for  setting  the  discharge  aside  was  the  be- 
lief that  it  was  too  late  to  file  the  petition  "10  days  after  the  expira- 
tion of  12  months  subsequent  to  the  date  of  adjudication."  We  think 
this  conclusion  was  erroneQUS. 

[4]  We  must  add  that  objection  is  taken  to  the  remedy  chosen  by 
the  petitioners  to  bring  their  case  into  this  court.  It  is  said  that  they 
should  have  appealed  the  cause  under  section  25a(2).  The  insistence 
is  that  the'  last  order  was  a  "judgment  *  *  *  denying  a  dis- 
charge." We  cannot  accept  this  view.  The  order  was  one  setting 
aside  a  discharge  previously  granted,  not  one  "denying  a  discharge," 
within  the  meaning  of  section  25a.  The  object  of  the  appeal  there 
mentioned  is  to  provide  for  bringing  up  the  facts  upon  which  either 
the  original  grant  or  denial  of  a  discharge  is  based.  The  creditor,  in- 
sisting here  that  the  remedy  was  by  appeal,  objects  to  a  consideration 
of  any  of  the  facts.  He  relies  solely  on  questions  of  law.  Plainly, 
the  appropriate  remedy  was  one  to  superintend  and  revise  in  matter 
of  law  (section  24b  [C<Mnp.  St.  1916,  §  96081);  and  this  court  in  sub- 
stance so  held  in  Re  Louisville  Nat.  Banking  Co.,  158  Fed.  403,  405, 
85  C.  C.  A.  513.  To  the  same  effect  are  In  re  Hawk.  114  Fed.  916, 
917,  52  C.  C.  A.  536  (C.  C.  A.  8);  In  re  Ives,  113  Fed.  911,  912,  51 
C.  C.  A.  541  (C.  C.  A.  6) ;  Brady  v.  Bernard  &  Kittinger,  170  Fed. 
576,  579,  95  C.  C.  A.  656  (C.  C.  A.  6) ;  B-R  Electric  &  Telephone 
Mfg.  Co.  v.  iEtna  Ufe  Insurance  Co.,  206  Fed.  885,  887,  124  C.  C. 
A.  525  (C.  C.  A.  8).  And  see  Thompson  v.  Mauzy,  174  Fed.  611, 
615,  98  C.  C.  A.  457  (C.  C.  A.  4),  where  an  appeal  under  section  24a 
from  an  order  refusin^f  to  set  aside  a  discharge  was  dismissed. 

The  order  setting  aside  the  discharge  must  be  reversed,  with  direc- 
tion to  reinstate  the  order  granting  the  discharge. 


OPPSNHEIH  T.  UNITBD  STATES.    ROGERS  t.  SAMQ.    MXJRPHT  y.  SAME. 

(C&tcult  Goart  of  Appeals,  Second  Circuit.     April  17,  1917.) 

Nob.  08,  W,  109. 

1.  Criminai.  Law  «s»622(1!) — ^Tbial — Sbfabate  Tkiau  or  Cooetendantb. 

Whether  certain  defendants  should  be  tried  separately  from  a  codefend- 
ant  as  requested  by  them  was  a  matter  of  discretion  with  the  trial  judge. 

[Ed.  Nota— ror  other  cases,  see  Criminal  Law,  Cent.  Dig.  S§  1380,  1382, 
1383,  1388.1 

2.  Cbiiumal  Law  «=>1159(2) — ^Appkal— Review — Questions  op  Fact. 

The  Jury's  findings  of  fact  are  binding  upon  the  Circuit  Court  of  Ap- 
peals when  there  is  any  evidence  to  support  them. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law.  Cent.  Dig.  $  3075.] 

8.  CbNSPiitAOT  4=»48 — CBimNAL  Pbosbcutions — ^Instbuctions. 

On  a  trial  for  conspiracy  to  abstract  the  funds  of  a  national  bank,  In- 
structions that  defendants  could  not  be  found  guilty  if  they  believed  that 
money  or  funds  received  by  them  from  B.,  a  clerk  in  the  bank,  was  his 
property,  and  that  they  could  not  l>e  convicted  it  they  did  not  know  it 
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was  the  properly  of  the  bank,  were  properly  refused,  as  they  were  guilty 
If  they  conspired  to  get  the  moneys  of  the  bank  and  committed  an  act  in 
furtherance  of  such  conspiracy,  though  they  belleyed  the  moneys  re- 
ceived were  B.'s. 
[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent  Dig.  H  lOS-llLl 

4.  Cbiuinal  Law  «s»776(5)— Instbuctions — Beasonabue  Doubt — Chakacteb 

bvidenoe. 

Instructions  that  evidence  of  good  character  might,  when  a  reascmable 
doubt  would  not  otiierwlse  exist,  create  a  reasonable  doubt  If  the  evi- 
dence was  nearly  evenly  balanced,  that  substantial  evidence  of  good 
character,  making  it  Improbable  that  defendant  would  commit  the  of- 
fense, might,  when  added  to  that  already  adduced  by  defendant,  or  in 
connection  with  the  weakness  of  that  produced  by  the  government,  create 
a  reasonable  doubt,  but  that  when  evidence  was  (dear,  backed  up  by 
documents  and  excluded  every  hypothesis  except  that  of  guilt,  the  Jury 
could  not  avoid  responsibility  upon  the  ground  that  defendant  might  not 
be  guilty,  were  erroneous,  as  they  told  the  Jury  that  evidence  of  good 
character  would  only  create  a  reasomihle  doubt  if  the  evidence  without  it 
was  evenly  balanced. 

[Bd.  Note. — SV>r  other  cases,  see  Criminal  Law,  Cent  Dig.  |  1S41.1 

5.  Ckiuinai.  Law  €=>103S(1),  1056(1) — ^Appbai/ — Resebvateon  of  Gbotjndb  of 

Review— Objections  and  XSzobptionb. 

Under  rule  11  for  the  Second  drcolt,  providing  that  errors  not  assigned 
according  thereto  will  be  disregarded,  but  that  the  court  at  its  option  may 
notice  a  plain  error  not  assigned,  the  claim  that  the  court's  charge  was  so 
one-sided  as  to  amoxmt  to  a  summing  up  on  behalf  of  the  government 
may  be  considered,  though  no  objection  or  exception  thereto  was  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  2816,  2668, 
2670.] 

6.  Obiuinal  Law  9=3762(2) — iNSTBtrcnoNs — ^Abguiointativb  Instbcctions. 

While  in  the  federal  courts  the  Judge  may  express  his  own  opinion  on  the 
facts,  provided  he  instructs  the  Jury  that  they  are  the  sole  Judges,  he  has 
no  right  to  i)ersuade  the  Jury  as  to  the  facts,  or  argue  the  case  for 
either  side. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  1731, 175&] 

Hough,  Circuit  Judge,  dissenting  in  part. 

In  Error  to  the  District  Court  of  ttie  United  States  for  the  Northern 
District  of  New  York. 

Baron  Eugene  Francois  Ernest  Oppenheim,  Howard  J.  Rogers,  and 
Richard  Murphy  were  convicted  of  conspiracy  (228  Fed.  220),  and  they 
bring  error.    Reversed. 

See,  also,  226  Fed.  512 ;  224  Fed.  554. 

Thayer  &  Van  Slyke,  of  New  York  City  (W.  C  Van  Slyke,  of  New 
York  City,  of  counsel  for  plaintiff  in  error  Oppenheim,  and  Aaron  C. 
Thayer,  of  New  York  City,  of  counsel  for  plaintiff  in  error  Rogers),  for 
plaintiffs  in  error  Oppenheim  and  Rogers. 

Wrisley  Brown,  Sp.  Asst.  Atty.  Gen.,  and  Frank  J.  Cregg,  Asst.  U. 
S.  Atty.,  of  Syracuse,  N.  Y.,  for  the  United  States. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  defendants,  together  with  W.  T. 
Brice,  were  indicted  under  the  first  count  for  conspiracy  to  commit 
an  ofl'ense  against  the  United  States  under  section  37  of  the  Critn- 
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inal  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1096  [Comp.  St.  1916, 
§  10201]),  viz.  to  abstract  and  misapply  the  funds  of  the  First  Na- 
tional Bank  of  Amsterdam,  and  under  460  following  counts  with  the 
crime  of  aiding  and  abetting  Brice  to  abstract  and  misapply  the  funds 
of  the  said  bank,  under  section  332  of  the  Criminal  Code  (Comp. 
St.  1916,  §  10506),  and  section  5209,  U.  S.  Rev.  Stet.  (Comp.  St.  1916, 
§  9772).    The  government  relied  at  the  trial  on  only  200  of  these  counts. 

The  defendant  Brice  pleaded  guilty  to  the  conspiracy  count,  was 
the  chief  witness  of  the  government  and  is  a  self-confessed  thief.  He 
was  a  clerk  of  the  bank  with  very  general  duties,  and,  though  not 
an  crfficer,  nor  even  cashier  or  teller,  was  apparently  the  most  active 
person  in  its  daily  management. .  The  total  amount  of  his  thefts  was 
some  $170,000,  and  of  these  moneys  the  defendant  Rogers  received 
$12,000,  the  defendant  Oppenheim  $5,000,  and  the  corporation  of  Op- 
penheim  &  Co.,  $18,531.48,  or  $35,531.48  in  all.  The  defendant  Mur- 
phy, who  represented  Brice  in  certain  realty  operations  in  New  York 
City,  received  about  $33,000. 

The  trial  occupied  some  seven  weeks  and  the  record  on  appeal  con- 
sists of  4,211  printed  pages.  The  jury  found  all  the  defendants  guilty 
up(m  all  the  counts  in  issue,  and  each  defendant  sued  out  a  writ  of 
error. 

[1]  The  defendants  Oppenheim  and  Rogers  asked  to  be  tried  sep- 
arately from  Murphy.  This  was  a  matter  of  discretion  with  the  trial 
judge,  and  we  cannot  say  his  refusal  was  an  abuse  of  discretion. 

[2]  The  jury's  findings  of  fact  are  binding  upon  us  when  there  is 
any  evidence  to  support  them,  and  we  think  there  was  evidence  both 
as  to  the  conspiracy  count  and  the  aiding  and  abetting  counts.  We 
have  therefore  only  to  inquire  in  the  first  instance  whether  exceptions 
taken  to  the  rulings  of  the  court  as  matter  of  law  were  or  were  not 
good. 

[3]  The  first  exception  is  to  the  refusal  of  the  court  to  charge  the 
following  requests: 

"These  defendants  cannot  be  found  guilty  of  conQ»lracy  set  forth  In  the 
first  count  In  tbis  Indictment  If  these  defendants  believed  that  the  money  or 
funds  that  they  received,  as  proven  In  tills  case  were  the  property  of  William 
T.  Brice." 

"These  defendants  cannot  be  found  grullty  of  conspiracy  as  set  fotth  In  the 
first  count  of  the  indictment  If  they  did  not  know  that  the  money  and  fands 
proven  in  this  case  to  have  been  received  by  them  was  the  property  of  the 
First  National  Bank  of  Amsterdam." 

Of  course  the  question  whether  the  defendants  knew  the  moneys 
they  were  receiving  from  Brice  belonged  to  the  bank  was  of  the  first 
importance.  Still,  if  they  had  conspired  to  get  the  moneys  of  the 
bank  and  had  committed  an  overt  act  in  furtherance  of  such  conspiracy, 
they  would  be  guilty  even  if  they  believed  the  moneys  received  from 
Brice  were  his  own.    This  exception  is  not  sustained. 

[4]  The  defendants  excepted  to  the  charge  of  the  court  on  the  ques- 
tion of  the  effect  to  be  given  to  evidence  of  defendants'  good  char- 
acter.   The  court  charged: 

"Bvldence  of  good  character  may,  In  certain  cases,  when  a  reasonable  doubt 
would  not  otherwise  exist,  create  a  reasonable  doubt  and  turn  the  scales,  so 
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to  speak.  If  the  evidence  Is  nearly  evenly  balanced,  and  tbe  Inry  otberwlaa 
might  not  have  a  reasonable  doubt  Substantial  evidence  of  good  character 
making  it  Improbable  that  the  defendant  would  commit  tbe  ofTense  charged 
may  when  added  to  that  already  adduced  by  the  defendant  or  defendants,  or 
in  connection  with  the  weakness'  and  Indefinlteness,  or  uncertainty,  or  un- 
reliability  of  that  produced  by  the  government,  create  a  reasonable  doubt 
But  gentlemen,  when  the  evidence  is  clear,  satisfactory,  and  convincing,  backed 
up  by  letters  written  and  documents  made  by  the  defendants  and  witnesses 
at  the  time  of  the  happening  of  the  transactions,  and  at  the  time  of  the  occur- 
rence to  which  they  relate,  and  which  are  in  question  and  excludes  every 
hypothesis  except  that  of  guilt,  and  is  consistent  with  guilt  only,  then  a  iury 
should  not  avoid  responsibility  upon  the  ground  or  theory  that  the  defendant 
may  not  be  guilty." 

And  the  defendants*  request  and  the  court's  answer  on  the  same  sub- 
ject were  as  follows : 

"  'Tbe  evidence  of  the  previous  good  character  of  the  defendants  may  of 
itself  be  sufficient  to  create  a  reasonable  doubt'  I  have  already  charged  fully 
on  that  Evidence  of  previous  good  character  may,  in  a  doubtful  case,  where 
it  liangs  in  the  balance,  and  the  Jury  will  not  otherwise  have  a  reasonable 
doubt  come  In,  and  the  jury  would  say  that  a  man  of  that  character  and 
stamp  would  not  commit  an  offense,  and,  the  evidence  being  doubtful,  evenly 
balanced,  they  would  give  him  the  benefit  of  that  doubt" 

We  think  this  was  error.  The  Supreme  Court  in  Edgington  v.  Unit- 
ed States,  164  U.  S.  361,  17  Sup.  Ct  72,  41  L.  Ed.  467,  has  held  that 
evidence  of  good  character  may  itself  create  a  reasonable  doubt  when 
without  it  there  would  on  the  other  evidence  be  no  reasonable  doubt, 
whereas  the  trial  judge  held  that  evidence  of  good  character  would 
only  create  a  reasonable  doubt  if  the  evidence  without  it  was  evenly 
balanced.  As  in  that  case  the  jury  must  have  a  reasonable  doubt, 
evidence  of  good  character  would  be  quite  unnecessary. 

[6]  The  defendants  finally  urged  that  the  charge  of  the  court  was 
so  one-sided  as  to  amount  to  a  summing  up  on  behalf  of  the  govern- 
ment. Examination  of  the  charge  constrains  us  to  find  that  this  criti- 
cism is  just.  Although  no  objection  or  exception  was  taken  to  it,  we 
may  consider  it  as  a  plain  error  under  rule  1 1  of  this  court.  Morse  v. 
United  States,  174  Fed.  539,  98  C.  C.  A.  321,  20  Ann.  Cas.  938.  See, 
also,  Wiborg  y.  United  States,  163  U.  S.  632,  16  Sup.  Ct.  1127,  1197, 
41  L.  Ed.  289;  Crawford  v.  United  States,  212  U.  S.  183,  29  Sup.  Ct. 
260,  53  L.  Ed.  465,  15  Ann.  Cas.  392;  Mark  Yick  Hee  y.  United 
States,  223  Fed.  732,  139  C.  C.  A.  262. 

The  record  on  appeal  contains  the  summing  up  of  counsel ;  that  for 
Oppfenheim  and  Rogers  takes  up  55'  printed  pages,  for  Murphy  57 
pages,  for  the  United  States,  83  pages.  It  would  not  seem  necessary 
for  the  court  to  have  taken  up  much  time  in  charging  the  jury  after  this 
very  full  discussion  by  counsel,  but  the  charge,  including  answers  to 
requests,  takes  up  78  pages.  A  supplemental  charge  after  the  jury  re- 
turned for  instructions  October  26  at  12:15  a.  m.  takes  up  4  pages 
more: 

"The  Foreman:  Tour  honor,  we  would  like  some  instructions.  We  would 
like  to  know  if  a  verdict  can  be  brought  on  the  first  count  or  any  other  count 
against  one  or  more  defendants  and  not  against  all  the  defendants. 

"The  Court:  On  the  first  count  you  can  say  guilty  as  to  any  two,  but  not 
of  course  as  against  one,  because — no,  the  charge  is  conspiracy  by  Brice,  Mur- 
phy, Kogers,  and  Oppenbelm.    Of  course  it  takes  two  to  conspire,  so  that  oo 


Digitized  by 


Google 


OPPENHEIM  y.  UNITED  STATES  629 

tbe  first  count  It  could  be  against  one  of  these  defendants  <m  trial,  or  two,  or 
all.    Is  not  tbat  correct,  Mr.  Brown? 
"Mr.  Brown :   That  is  my  understanding  of  the  law,  your  honor." 

They  returned  again  at  5 :23  p.  m.,  after  17  hours : 

"The  Court:  Well,  gentlemen,  is  there  anything  the  court  can  do?  Any 
further  charge  or  Instructions? 

"The  Foreman:  We  hare  looked  the  evidence  over  and  worked  hard  over 
it  and  seem  to  be  divided,  and  It  does  not  look  as  If  we  could  agree. 

"The  Court:  Well,  on  the  questions  of  law — divided  on  the  questions  of 
law,  legal  questions? 

"The  Foreman:   On  questions  of  evidence. 

"The  Court:  Anything  I  could  call  your  attention  to,  gentlemen,  In  regard 
to  the  evidence?  Is  It  In  regard  to  the  weight  of  the  evidence  or  what  the 
evidence  Is?  i 

"The  Foreman :  We  would  like  to  know  the  time  when — the  evidence  as  to 
when  Howard  J.  Rogers  first  knew  that  there  had  been  money  appropriated 
from  the  bank,  and  also  Baron  Oppenheim." 

The  court  then  gave  a  second  supplemental  charge,  taking  up  18 
more  printed  pages.  The  fact  that  the  defendants  took  no  exception 
to  the  charge  as  one-sided  and  partial  is  quite  natural,  and  did  no  harm. 
Counsel  had  a  right  to  expect  from  time  to  time  that  the  court  would 
give  a  statement  of  the  defendants'  defense.  It  is  a  very  delicate 
operation  to  interrupt  the  court  in  his  charge  on  the  ground  that  it  is 
one-sided,  and  after  the  charge  has  been  rendered,  an  exception  will 
be  useless  for  practical  purposes.  Apparently  the  defendants'  counsel 
intended  to  take  such  an  exception,  but  was  not  allowed  to  do  so. 

"Mr.  Costello:  If  your  honor  please,  I  desire  to  except  to  all  that  you  have 
stated  here  for  the  reason — 

"The  Court :  Never  mind  your  reasons.  Tou  may  have  an  exception  to  all  I 
have  said." 

[6]  It  is  of  course  impossible  to  set  out  this  lon^  chaise  of  100 
pages  in  extenso,  but  in  our  opinion  it  constitutes  a  detailed  argument 
on  behalf  of  the  government,  making  almost  no  reference  to  the  claims 
of  the  defense.  We- fully  recognize  that  a  judge  of  the  federal  courts 
may  go  so  far  as  to  express  his  own  opinion  on  the  facts,  provided  he 
instructs  the  jury  that  they  are  the  sole  judges,  but  we  do  not  think 
he  has  a  right  to  persuade  the  jury  as  to  the  facts  or  to  argue  the  case 
for  either  side.  There  is  abundant  authority  to  this  effect.  Hicks  v. 
United  States,  150  U.  S.  442,  450-453,  14  Sup.  Ct.  144,  37  L.  Ed.  1137; 
Starr  v.  United  States,  153  U.  S.  614,  624-^26,  14  Sup.  Ct.  919,  38  L. 
Ed.  841;  Allison  v.  United  States,  160  U.  S.  203,  207-211,  16  Sup. 
Ct.  252,  40  L.  Ed.  395 ;  Rudd  v.  United  States.  173  Fed.  912,  97  C. 
C.  A.  462.  The  words  of  the  judge's  charge  are  the  last  words  and 
tiie  most  weighty  words  that  are  dropped  into  the  minds  of  the  jury 
before  they  come  to  their  verdict,  and  it  is  of  the  utmost  importance 
that  they  should  be  calm  and  impartial.  Almost  the  last  words  of  this 
charge  were: 

"In  all  criminal  cases,  with  possible  rare  exceptions,  some  one  person  or 
aaore  is  more  or  less  disgraced  and  In  most  instances  sorrow  is  brought  to 
Bome  home;  hut  this  consideration  is  not  the  one  or  ones  upon  which  Jurors 
have  a  right  to  base  a  verdict,  in  whole  or  part,  or  one  that  should  in  any 
degree  affect  the  Juror  In  making  up  his  verdict.  You  have  taken  a  solemn 
oath  to  decide  this  case  upon  the  evidence  under  the  law  as  it  is  declared  to 
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yon  by  the  court.  To  do  otherwise  Is  to  violate  your  oath  and  bring  the  ad- 
ministration of  the  law  into  contempt.  If  conviction  Is  had  it  is  for  the 
court  to  Impose  sentence,  tempering  justice  with  mercy,  even  to  the  suspension 
of  sentence,  while  executive  clemency  is  with  the  President,  who  wielda  the 
pardoning  power." 

And  in  the  supplemental  charge  the  judge  returned  to  the  same  sub- 
ject, saying: 

"As  I  told  you  before,  syn^tathy,  passion,  prejudice,  and  all  tliat  is  not  to 
cut  any  figure  in  the  case.  The  pardoning  power  is  with  the  President.  If 
you  believe  and  find  the  defendants  grullty  or  a  defendant  guilty,  leniency  In 
pronouncing  sentence  is  with  the  court ;  and  I  think  it  is  proper  to  say  to  you, 
so  that  there  should  be  no  dissension  between  you  about  that,  there  is  a  large 
numlwr  of  counts  in,  the  Indictment  Of  course  the  court  would  have  the 
power,  If  you  found  the  defendants  guilty  on  the  large  number  of  counts,  to 
add  up  the  sentences  of  one  to  follow  the  other ;  but  discharge  that  from  your 
mind.  Leave  that  to  the  discretion  and  good  judgment  of  the  court  The  court 
will  not  feel  like  making  a  life  sentence  or  visiting  vengeance  on  anybody. 
Do  not  let  that  cat  any  figure  at  all  in  yonr  deliberatl<Mis,  gentlemen." 

After  a  further  deliberation  of  several  hours  the  jury  returned  at 
10:10  p.  m.  and  rendered  their  verdict  as  above. 

The  defendants  may  be  all  the  government  contends  that  they  are, 
but,  if  so,  they  must  be  convicted  in  accordance  with  the  rules  of  law. 

The  judgment  is  reversed. 

HOUGH,  Circuit  Judge  (concurring).  In  the  result  announced  by 
the  court  I  concur,  upon  the  ground  that  the  instructions  of  the  trial 
judge  regarding  the  force  and  function  of  character  evidence  were 
such  as  to  require  reversal  under  ruling  cases,  of  which  Edgington  v. 
United  States,  supra,  is  enough  for  this  court.  Nor  can  it  be  urged  in 
excuse  that  such  error  was  not  prejudicial.  Gilmer  v.  Higley,  110  U.  S. 
47,  3  Sup.  Ct  471,  28  L.  Ed.  62;  Mexia  v.  Oliver,  148  U.  S.  664,  13 
Sup.  Ct.  754,  37  L.  Ed.  602;  Boston,  etc.,  Co.  v.  O'Reilly,  158  U.  S. 
at  337,  15  Sup.  Ct.  830,  39  h.  Ed.  1006. 

The  charge  on  this  point,  substantially  followed,  overuled  New 
York  cases ;  it  was  almost  in  the  words  of  an  instruction  disapproved 
in  Remsen  v.  People,  43  N.  Y,  6,  which  upset  former  practice  in  this 
state.  See  Wagner  v.  People,  54  Barb.  (N.  Y.)  367,  affirmed  *41  N. 
Y.  684;  also  People  v,  Hammill,  2  Parker  Cr.  R.  (N.  Y.)  223;  cf.  Peo- 
ple V.  Conrow,  200  N.  Y.  356, 93  N.  E.  943. 

With  the  rest  of  the  majority  opinion  I  cannot  agree.  The  so-called 
bill  of  exceptions  herein  consisted  of  the  stenographer's  minutes,  in- 
cluding all  the  remarks  of  counsel.  From  this  history  of  trial  it  is  not 
only  evident  that  Brice  was  a  confessed  thief,  but  that  the  jury  were 
fully  warranted  in  believing  (as  they  must  have  done)  that  these  plain- 
tiffs in  error  knew  it,  and  used  that  knowledge  to  squeeze  money  for 
their  own  purposes  out  of  him,  knowing  by  his  own  statements  that  he 
had  no  means  of  producing  the  same  other  than  dishonestly  and  from 
the  bank. 

It  is  true  that  the  trial  court,  in  common  parlance,  charged  "against 
the  defendants."  No  other  charge  could  have  consisted  with  the  facts, 
and  no  objection  or  exception  was  taken  to  that  charge.  It  is  now 
said  that  the  nature  and  merits  of  the  defense  were  not  sufficiently 


Digitized  by 


Google 


OOLOBADO  TITLE  «  TBU8T  CO.   ▼.  CHILDEBS  631 

dwdt  upon.  If  there  had  been  merit  in  the  defense,  it  was  a  small 
matter  to  call  the  court's  attention  to  what  had  been  omitted.  To  re- 
verse on  such  ground,  without  an  objection  duly  taken,  is  stretching 
a  rule  of  court,  which  says  no  more  than  that  the  court,  "at  its  option, 
may  notice  a  plain  error  not  assigned."  The  rule  does  not  apply  to  non- 
existent objections  and  exceptions ;  while  generosity  to  defendants  in 
criminal  cases  has  never  been  more  widely  stated  than  that  error  will 
be  sometimes  noticed  in  such  causes,  when  "the  question  was  not  prop- 
erly raised  by  objection  and  exception."  Crawford  v.  United  States, 
212  U.  S.  at  194,  29  Sup.  Ct.  260,  53  L.  Ed.  465,  15  Ann.  Cas.  392. 
Here  it  was  never  raised  at  all,  and  the  same  argument  is  made  at  this 
bar,  as  was  adverted  to  in  Druqim,  etc.,  Co.  v.  Edmisson,  208  U.  S. 
540,  28  Sup.  Ct.  367,  52  L.  Ed.  606,  thus: 

"PlalntW  In  error  complained  of  certain  remarks  by  the  conrt  wbicb  were 
said  to  be  prejudicial.  No  objection  was  taken  to  the  remarks  complained  of. 
Counsel  now  say  that  to  have  made  objection  would  have  made  a  bad  matter 
worse.  We  cannot  accept  the  excuse.  We  do  not  think  the  remarks  had  the 
misleading  strength  that  is  attrlbnted  to  them ;  bat  at  any  rate  it  was  the 
duty  of  counsel  to  object  to  them,  and  If  then  the  court  made  matters  worse 
Itis  action  would  be  subject  to  review." 

"Judex  damnatur  et  nocens  absolvitur"  is  a  rewriting  of  the  Ronum 
maxim,  descriptive  of  not  a  few  modern  decisions.  The  present  rec- 
ord should  furnish  no  opportunity  for  its  application. 


COLORADO  TITLE  &  TRUST  00.  ▼.  OHILDBRS  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    April  21, 191T.) 

No.  2960. 

1.  Basks  awd  Bankiko  «=9l5&— Noras  Patablb  at  Bank— Patkbnt— Patwe 

AS  AOKNT  or  HOLUEB. 

^at  notes  by  their  terms  were  made  payable  at  the  payee  bank  did  not 
make  such  bank  the  collecting  agent  of  a  bank  to  which  they  were  indors- 
ed and  transferred  before  maturity. 

[Bd.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  fg  54Z- 
64«.l 

2.  Bnxs  AND  Notes  «=»537(8) — ^Payment — Payee  as  Agent  of  Holdeb. 

On  the  issue  of  whether  a  payee  bank  at  which  notes  secured  by  a  chat- 
tel mortgage  were  payable  was  the  agent  of  a  bank  to  which  It  transferred 
the  notes,  wlthont  the  maker's  knowledge,  with  authority  to  receive  pay- 
ment, evidence  held  not  to  warrant  a  directed  verdict  for  the  maker, 
though  raising  a  strong  presrunptlon  that  he  had  a  right  to  b^eve  that 
It  was  snch  agent. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  (f  1885, 
1886.] 

Walker,  Circuit  Judge,  dissenting  in  part 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Texas;   Edward  R.  Meek,  Judge. 

Action  by  the  Colorado  Title  &  Trust  Company  against  J.  G.  Child- 
ers,  Jr.,  and  others.  Judgment  for  the  defendant  named,  and  plaintiff 
brings  error.    Reversed  and  new  trial  ordered. 

4=9For  oUimr  ctMm  —  lun*  topic  A  KST-NUUBBB  In  all  Kajr-Nnmbwed  DIgMU  *  IndczM 
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This  ts  a  suit  at  law  Instituted  at  tbe  Ft.  Wortb  branch  of  the  TTnited  States 
District  Court  for  the  Northern  District  of  Texas.  Tbe  suit  was  filed  October 
16,  1915,  by  the  Colorado  Title  &  Trust  Company,  as  plaintiff,  for  convenience 
called  "Colorado  Bajik."  J.  G.  Childers,  Jr.,  the  Ft.  Worth  Savings  Bank  & 
Trust  Company  and  Brown  Harwood,  its  receiver,  were  the  defendants  in  the 
case.  The  Ft.  Worth  Savings  Bank  and  Trust  Company  for  brevity  wlU  be 
called  the  "Ft.  Worth  Bank." 

The  transaction  made  the  basis  of  the  suit  of  the  Colorado  Bank  Is, 
briefly  stated:  October  5,  1914,  Childers  executed  his  promissory  note.  In 
writbig,  in  the  sum  of  $7,734.  October  22,  1914,  be  executed  another  promis- 
sory note  in  the  sum  of  $1,634,  both  notes  payable  to  and  at  the  Ft.  Wortb 
Bank,  both  due  June  21,  1915,  both  bearing  10  per  cent,  interest  from  maturity. 
In  the  early  part  of  November,  1914,  long  prior  to  the  maturity  of  these  notes, 
they  were  purchased  by  the  Colorado  Bank  from  the  Ft.  Worth  Bank,  the 
Colorado  Bank  paying  the  face  of  the  nAtes,  less  8  per  cent  discount  for  the 
period  the  notes  were  to  run.  The  notes  were  properly  Indorsed  by  the  Ft. 
Worth  Bank  when  they  were  sold  to  the  Colorado  Bank,  so  as  to  preserve  the 
liability  of  the  Ft.  Worth  Bank,  as  the  Indorser  thereof.  In  addition  to  the 
ordinary  indorsement  of  this  paper,  the  Ft.  Worth  Bank  executed  to  tbe 
Colorado  Bank  a  separate  and  additional  written  contract,  by  the  terms  of 
which,  tbe  Ft.  Worth  Bank  expressly  guaranteed  the  payment  of  the  notes, 
together  with  all  Interest  that  might  accrue  thereon,  and  by  this  instrument 
waived  presentment  and  demand  of  payment  of  the  maker  thereof,  also  waived 
notice  of  protest,  etc.  Notice  of  the  transfer  of  these  notes  was  never  given  to 
Childers,  nor  did  he  otherwise  know  of  it  On  July  23,  19l5,  the  Ft  Wortb 
Bank  being  Insolvent,  its  business  was  closed,  and  Harwood  was  appointed  re- 
ceiver by  one  of  the  state  courts  of  Tarrant  county,  Tex. 

The  matter  in  controversy  in  this  litigation  between  the  Colorado  Bank  and 
tbe  other  defendants,  alx>ve  named,  was  whether  or  not  there  had  been  a  pay- 
ment of  these  notes.  The  notes  were  secured  by  a  chattel  mortgage  given  Dy 
Childers  to  the  Ft  Worth  Bank  on  certain  cattle  located  in  Southwest  Texas. 
In  the  early  part  of  the  month  of  July,  1915,  these  cattle  were  sold  by  Child- 
ers, and  the  drafts  which  were  made  to  him  by  the  commission  house  In  pay- 
ment of  the  cattle  were,  by  the  direction  of  Childers,  sent  to  the  Ft  Wortb 
Bank,  with  instructions  that  the  proceeds  of  the  drafts  be  applied  to  tbe 
payment  of  these  notes  as  far  as  the  proceeds  would  go.  In  this  way  suffident 
funds  were  sent  by  Childers  to  the  Ft  Worth  Bank  to  have  paid  off  the  notes, 
except  the  sum  of  $662.  These  proceeds  went  into  the  Ft  Worth  Bank  on 
various  dates  between  July  8  and  July  17,  1915.  The  Ft  Worth  Bank  on  tbe 
receipt  of  these  drafts  cashed  them  at  the  First  National  Bank  In  Ft  Wortb, 
Tex.,  taking  credit  to  itself  in  that  institutioiif  for  the  amount  of  tbe  drafts, 
and  gave  Childers  credit  on  Its  own  books  for  the  amount  The  Ft  Wortb 
Bank  embezzled  tbe  money.  At  a  later  time  and 'after  the  closing  of  tbe 
doors  of  the  Vt.  Worth  Bank  and  tbe  appointment  of  a  receiver  thereof,  Cblld- 
ers  paid  the  $662  balance  to  the  Colorado  Bank,  whidi  was  done  without  preju- 
dice. The  contention  then,  between  the  Colorado  Bank  and  Childers,  as 
stated  above,  was,  whether  tbe  placing  of  these  funds  in  the  Ft  Wortb  Bank 
was  payment  of  the  notes.  The  Colorado  Bank  urged  that,  inasmuch  as  it  had 
possession  of  its  securities,  and  that  they  were  never  sent  to  the  Ft  Wortb 
Bank  for  collection  or  held  by  it  in  any  other  way,  and  inasmuch  as  no  au- 
thority had  been  given  to  the  Ft.  Worth  Bank  by  the  Colorado  Bank  to  col- 
lect, as  agent  for  tbe  Colorado  Bank,  these  notes,  the  depositing  of  the  funds 
by  Childers  in  the  Ft  Worth  Bank  was  not  a  payment  of  the  securities. 

Childers  urged  that  the  depositing  of  these  funds  by  him  in  tbe  Ft.  Wortb 
Bank  constituted  payment,  for  that  the  Ft.  Worth  Bank  had  been  appointed 
by  tbe  Colorado  Bank  as  its  collecting  agent  to  collect  these  notes,  and  in  tbe 
alternative,  if  this  were  not  true,  that  by  the  course  of  dealing  between  tbe 
banlu,  and  by  custom  the  Colorado  Bank  was  estopped  from  asserting  tbe 
want  of  authority  on  tbe  part  of  the  Ft  Worth  Bank  to  collect  these  notes 
for  the  Colorado  Bank. 

The  evidence  upon  which  defendant  in  error,  Childers,  contended  authority 
was  conferred  by  the  Colorado  Bank  upon  the  Ft  Wortb  Bank  to  act  as  ool- 
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lecUng  agent  for  these  notes  was  this,  In  substance:  June  10,  1915,  the  presi- 
dent of  the  Colorado  Bank  wrote  the  Ft.  Worth  Bank:  "We  bold  two  promis- 
sory notes  of  J.  G.  Cbllders,  Jr.,  both  fttlling  due  on  the  21st  Inst,  one  being 
for  $7,734  and  the  other  for  $1,634.  We  wish  to  advise  you  in  good  time  that 
we  do  not  expect  to  be  in  the  market  this  month  for  any  cattle  paper,  and  we  ' 
hope  that  It  will  be  convenient  for  you  to  take  these  notes  up  promptly."  The 
Ft.  Worth  Bank,  June  15th,  replied :  "Answering  your  letter  will  say  we  have 
notified  Mr.  Chllders  that  we  will  expect  his  paper  paid.  We  may  not  be 
able  to  get  the  money  to  you  the  day  the  p&per  is  due,  but  it  will  be  there 
either  at  maturity  or  Immediately  thereafter."  July  3d,  the  Colorado  Bank 
wrote  the  Ft  Worth  Bank  thus:  "We  expected  ere  this  to  receive  remittance 
for  two  notes  of  J.  G.  Chllders,  Jr.,  for  $7,734  and  $1,634,  respectively,  both 
due  June  21st  By  your  last  letter  you  led  us  to  believe  that  remittance  to 
cover  would  have  reached  us  long  ere  this.  We  await  your  prompt  reply." 
To  this  the  Ft.  Worth  Bank  July  6th,  answered:  "Replying  to  yours  of  the 
3d  Inst,  regarding  the  J.  G.  Chllders,  Jr.,  paper  beg  to  advise  that  Mr.  Chlld- 
ers is  now  shipping  his  cattle  and  as  soon  as  they  have  been  sold  on  the  market 
the  money  will  be  forthcoming  to  retire  his  paper  which  you  hold.  We  are 
rery  sorry  this  matter  has  dragged  along  for  so  much  past  the  maturity  of  the 
paper,  but  we  assure  you  we  are  doing  everything  we  can  to  get  this  money  to 
you  as  promptly  as  possible." 

On  the  issue  of  agency,  defendant  in  error,  over  the  objection  of  the  plaintiff 
in  error  that  the  correspondence  alone  must  determine  the  question  of  agency, 
and  that  the  secret  undisclosed  state  of  mind  of  the  witness  was  Irrelevant, 
propoiuided  to  the  president  of  the  Colorado  Bask  the  question  as  here  shown, 
with  the  answer  made  thereto:  "I  will  ask  you  to  state  whether  or  not  it  is 
true  that  you  were  relying  on  the  Ft  Worth  Savings  Bank  &  Trust  Company 
to  collect  this  money  from  Mr.  Chllders?  I  should  like  you  to  answer  that  yes 
or  no?  Were  yon  relying  upon  the  Ft.  Worth  Savings  Bank  &  Trust  Company 
to  collect  the  money  from  Chllders?  A.  We  were."  In  connection  therewith 
plaintiff  in  error  sought  to  show  by  said  witness  on  cross-examination,  but  was 
not  permitted  to  do  so,  what  the  witness  meant  by  the  answer  given  to  the 
41uestlon  above  quoted,  and  to  further  show  that  he  was  not  relying  on  the 
Ft  Worth  Bank  to  collect  the  money  as  the  agent  of  the  Colorado  Bank,  but 
assumed  it  would  be  so  collected  as  the  representative  of  Chllders,  and  to 
show,  further,  that  the  notes  were  held  by  plaintiff  in  error  In  Colorado  in 
order  that  there  could  be  no  payment  till  the  money  was  received  in  Colorado. 

The  evidence  of  Chllders,  in  addition  to  the  sending  of  the  money  to  the 
Ft.  Worth  Bank,  as  before  shown,  was,  to  the  effect  that  he  lived  in  La  Salle 
county  at  the  time  of  the  execution  of  the  notes  and  at  the  time  of  the  purport- 
ed payment  thereof;  that  it  was,  according  to  his  undersandlng,  usual  for 
cattlemen,  who  shipped  cattle  to  market  owing  notes  such  as  the  notes  In 
question  owed  by  him,  not  to  appear  in  person  at  the  bank  at  the  time  pay- 
ment was  made,  and  that  he  was  not  given  notice  that  the  notes  in  question 
had  been  sold  by  the  Ft.  Worth  Bank  to  the  Colorado  Bank. 

The  president  of  the  Colorado  Bank  further  testllied:  "That  as  to  the 
custom  referred  to  by  Cbllders,  in  Ms  evldence,-ln  the  matter  of  not  appearing 
at  the  bank  when  payment  of  notes  was  made,  according  to  his  information, 
the  usual  way  was  that  when  a  man  pays  his  note,  he  comes  to  the  bank  and 
takes  it  up  and  gets  it  canceled ;  that  he  had  no  knowledge  of  any  such  cus- 
tom as  testified  to  by  Chllders;  that  he  knew  that  Chllders  lived  in  La  Salle 
county ;  that  cattlemen  In  Texas,  who  borrowed  money  from  Ft  Worth 
tMnks  and  resided  in  another  bounty,  shipped  cattle  to  market  and  had  their 
drafts  sent  to  the  Ft  Worth  banks,  and  knew  that  they  frequently  did  this.  If 
It  was  their  own  bank." 

Defendant  In  error  Introduced  In  evidence  certain  correspondence  that 
passed  between  the  Ft  Worth  Bank  and  Chllders,  In  reference  to  the  payment 
of  the  notes.  This  evidence  was  objected  to  by  plaintiff  in  error,  upon  the 
ground  that  the  letters  were  irrelevant  and  immaterial,  as  to  the  case  between 
the  plaintiff  and  defendant  Chllders;  that  the  offered  correspondence  was 
hearsay,  res  Inter  alios  acta,  and  inadmissible. 

June  6,  1915,  the  Ft  Worth  Bank  wrote  Chllders:    "Tour  two  notes  ag- 
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gregatlng  $9,368.00  mature  with  ua  on  the  21st  of  this  month.  We  will  Tery 
much  appreciate  It  If  yon  will  snnke  your  arrangements  to  retire  these  notes 
at  their  maturity,  as  we  are  using  every  effort  to  liquidate  our  paper  as  It 
matures.  Please  let  us  hear  from  you  In  regard  to  this  paper."  June  24, 
1915,  that  bank  wired  Ghllders  thus :  "When  do  you  expect  to  ship  cattle  to 
take  up  your  paper  due  twenty-flrst?  Answer."  That  bank  June  24th,  again 
wrote  Chllders :  "We  wired  you  at  Cotulla  today  to  know  when  you  expected 
to  ship  your  cattle  to  take  up  your  paper  due  the  21st  of  this  month.  We  re- 
ceived a  sei-vlce  on  our  message  stating  that  you  were  en  route  from  Denver 
and  expected  next  week.  We  think,  Mr.  Chllders,  If  you  are  going  to  let  this 
mx>eT  run  past  due,  you  should  have  advised  us  about  it  bo  that  we  might 
have  known  what  to  expect  Please  advise  us  on  receipt  of  this  letter  when 
we  may  expect  payment  of  these  notes."  July  5th,  Chllders  wrote  thai  Ft. 
Worth  Bank :  "I  have  just  returned  from  Mexico  and  did  not  receive  your 
message  and  rec'd  your  letter  last  night.  I  shipped  five  cars  steers  to  St. 
Louis  and  will  have  proceeds  sent  to  your  bank  to  be  credited  on  my  account 
or  rather  my  note  that  is  past  due.  I  will  ship  again  at  once  and  will  take 
up  my  Indebtedness  with  next  shipment  I  am  sorry  that  this  delay  occurred." 
July  12th,  the  Ft.  Worth  Bank  wrote  Chllders:  "We  are  this  morning  in 
receipt  of  three  remittances  from  Cassldy-Southwestem,  St  Louis  for  your 
account  aggregating  $6,485.81  to  apply  on  your  notes  due  June  25th  for 
$9,368.00." 

The  court  below  ruled  that  as  a  matter  of  law  there  had  been  a  payment 
by  Chllders  of  the  notes  sued  on,  and  peremptorily  directed  a  verdict  in  his 
favor,  as  between  him  and  the  plalntlft  in  error,  also  directing  a  verdict  in 
favor  of  the  plaintiff  in  error  against  the  Ft  Worth  Bank  for  the  full  amount 
of  the  balance  due  on  the  notes. 

Geo.  Thompson  and  J,  H.  Barwise,  Jr.,  both  of  Ft.  Worth,  Tex.,  for 
plaintiff  in  error. 

David  B.  Trammdl,  R.  W.  Floumoy,  Morgan  Bryan,  and  B.  B. 
Stone,  all  of  Ft.  Worth,  Tex.,  and  Thomas  C.  Hall,  of  Temple,  Tex., 
for  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER. 
District  Judge. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,2] 
The  mere  fact  that  the  notes  sued  on  were  by  their  terms  made  payable 
at  the  Ft.  Worth  Bank  did  not  have  the  effect  of  making  that  bank  the 
collecting  agent  of  the  Colorado  bank  to  which  they  were  indorsed  and 
transferred  before  maturity.  But  when  taken  in  coimection  with  the 
facts  that  the  defendant  Childers  had  not  been  notified  of  the  transfer 
and  was  in  entire  ignorance  of  the  same ;  that  the  Colorado  Bank  had 
from  the  Ft.  Worth  Bank  a  special  guaranty  of  payment  and  waiver 
of  protest  of  the  said  notes;  that  there  was  a  chattel  mortgage  from 
Childers  in  favor  of  the  Ft.  Worth  Bank  to  secure  the  payment  of  the 
said  notes ;  and  that  the  defendant  Childers  was,  at  the  demand  of  the 
Ft.  Worth  Bank  and  without  knowledge  of  the  transfer,  engaged  in 
selling  the  cattle  covered  by  the  mortgage  for  the  purpose  of  paying 
the  Ft.  Worth  Bank  the  proceeds  to  be  applied  on  the  said  notes,  of 
all  of  which  the  Colorado  Bank  had  notice,  and  the  other  circum- 
stances developed  in  the  written  and  oral  evidence — there  was  a  strong 
presumption  that  Childers  had  a  right  to  believe  that  in  the  matter  of 
collecting  from  him  (Childers)  the  Ft.  Worth  Bank  was  the  s^ent 
of  the  Colorado  Bank.  Such  presumption  was  not  one  of  law,  but  of 
fact,  and  not  warranting  a  directed  verdict 
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We  do  not  find  that  there  was  reversible  error  in  the  rulings  on  ad- 
missibility of  evidence,  and  on  another  trial  the  same  questions  may 
not  arise. 

As  we  find  the  court  erred  in  directing  a  verdict  the  judgment  of  the 
"district  court  is  reversed,  and  a  new  trial  ordered. 

WALKER,  Circuit  Judge  (dissenting  in  part).  I  concur  in  the  con- 
clusions stated  in  the  first  and  last  sentences  of  the  foregoing  opinion, 
but  not  in  the  other  rulings  expressed  therein.  The  following  state- 
ment indicates  wherein  my  conclusions  on  the  questions  presented  for 
decision  are  at  variance  with  those  stated  in  the  foregoing  opinion : 

The  notes  being  negotiable  paper,  the  maker  cannot  sustain  a  claim 
that  a  payment  by  him  to  the  original  payee  of  part  of  the  amount 
called  for  constituted  a  payment  on  the  notes  without  showing  that  the 
payee,  at  the  time  such  payment  was  made,  was  either  the  holder  of  the 
notes  or  the  agent  of  the  holder  to  receive  payment  for  the  latter. 
Adams  v.  Hackensack  Improvement  Commission,  44  N.  J.  Law,  638, 
43  Am.  Rei>.  406;  Smith  v.  Kidd,  68  N.  Y.  130,  23  Am.  Rep.  157; 
Bartel  v.  Brown,  104  Wis.  493,  80  N.  W.  801.  Proof  that  the  Colorado 
Bank  was  the  owner  and  holder  of  the  notes,  having  acquired  them  for 
value  before  maturity,  cast  on  the  maker,  the  defendant  Childers,  the 
burden  of  proving  that  the  Ft.  Worth  Bank,  to  which  he  made  a  pay- 
ment without  inquiry  as  to  the  whereabouts  of  the  notes^  which  in  fact 
then  were  in  the  possession  of  the  owner,  was  authorized  to  receive 
payment  for  the  latter.  The  nature  of  his  obligations  boimd  him  to 
take  notice  of  the  fact  that  the  notes  were  liable  to  turn  up  at  maturity 
in  the  hands  of  a  party  other  than  the  payee.  Hoffmaster  v.  Black,  78 
Ohio  St.  1, 84  N.  E.  423, 125  Am.  St.  Rep.  679,  21  L.  R.  A.  (N.  S.)  52, 
14  Ann.  Cas.  877^  3  R.  C.  L.,  §  521,  p.  1288.  The  holder  of  the  notes 
is  not  bound  by  a  payment  made  by  the  maker  to  one  not  in  possession 
of  them  nor  authorized  to  collect  them. 

Nothing  in  the  correspondence  between  the  Colorado  Bank  and  the 
original  payee  of  the  notes  supports  the  claim  that  the  former  made 
the  latter  its  agent  to  receive  payment  for  it.  By  its  letters  the  Colo- 
rado Bank  made  it  known  to  the  original  payee,  which  had  made  itself 
also  a  guarantor,  that  the  forthcoming  of  the  amount  as  called  for  by 
the  notes  was  expected  and  insisted  on.  The  letters  were  in  the  nature 
of  requests  or  demands  of  payment  addressed  by  a,  creditor  to  one  of 
the  two  parties  whose  relation  to  it  was  that  of  debtors.  Nothing  said 
by  the  creditor  to  the  debtor  addressed  manifested  a  willingness  of  the 
former  for  the  latter  to  be  its  agent  to  collect  from  the  other  debtor, 
the  maker  of  the  notes.  It  was  immaterial  to  the  holder  whether  the 
demanded  pa)anent  was  made  by  the  maker  of  the  notes  or  by  the  in- 
dorsing bank  which  had  guaranteed  the  payment  of  them  at  maturity. 
The  communications  were  such  as  might  be  expected  from  one  in  the 
situation  of  the  Colorado  Bank,  in  the  absence  of  any  intention  on  its 
part  to  mak^  its  debtor,  the  guarantor,  its  collecting  agent.  The  holder 
did  not  by  any  of  its  letters  confer  on  the  original  payee  actual  author- 
ity to  act  as  agent  in  collecting  from  the  maker.  Nor  was  the  payee  by 
a  redelivery  of  the  notes  to  it  clothed  with  apparent  authority  to  col- 
lect the  amount  they  called  for.    Childers  was  under  no  obligation  to 
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make  payment  to  a  bank  not  having  possession  of  the  notes,  though 
that  bank  was  the  original  payee.  He  acted  at  his  peril  in  makin^^  a 
payment  without  demanding  production  of  the  notes  or  ascertaining 
who  held  them. 

The  dealings  between  the  two  banks  in  regard  to  the  payment  of  the 
notes  was  exclusively  by  correspondence.  That  correspondence  is  the 
only  proper  evidence  of  those  dealings.  The  objection  made  to  evi- 
dence of  the  undisclosed  intention  or  purpose  of  the  official  of  the  Colo- 
rado Bank  who  wrote  its  letters  to  the  Ft  Worth  Bank  should  have 
been  sustained.    Henry  v.  Lane,  128  Fed.  243,  62  C.  C.  A.  625. 

The  Colorado  Bank  did  not  estop  itself  to  deny  that  the  original  payee 
was  its  agent  to  collect  from  Childers.  It  is  not  made  to  appear  that 
Childers  knew  what  passed  between  the  two  banks.  He  could  not  have 
relied  to  his  prejudice  on  conduct  of  which  he  was  in  ignorance.  Be- 
sides, the  Colorado  Bank  did  not  do,  or  omit  to  do,  anything  calculated 
to  lead  the  maker  of  the  notes  to  believe  that  he  could  dischai^e  his 
lialulity  by  paying  to  one  who  was  not  the  holder  of  the  notes  and  who 
was  without  authority  from  the  holder  to  collect  them.  In  the  circum- 
stances disclosed  the  Colorado  Bank's  continued  retention  of  the  notes 
was  enough  to  protect  it  from  being  prejudiced  by  a  payment  made  by 
the  maker  to  one  not  in  possession  of  the  notes  and  not  clothed  by 
the  holder  of  them  with  either  real  or  apparent  authority  to  accept 
payment  for  the  latter. 


MILLER  et  aL  T.  C.  0.  HARTVVBLL  CO.,  Umlted,  et  al. 

In  re  CX>LLINS. 

(arcult  Ctourt  of  Appeals,  Fifth  Circuit,    April  28,  1917.) 

No.  3025. 

1,  ITbatjdttlent  Convetanceb  ®=>26(1) — Mobtoaobs — ^VAMDrrr  or  Tkajtsao- 

•noN. 

An  owner  of  lots,  on  which  he  was  building  bouses,  to  Induce  D.  to 
make  a  loan  thereon,  made  an  apparent  conveyance  to  an  ostensible  par< 
chaser,  taking  back  notes  secured  by  a  vendor's  Uen  and  mortgage,  and 
executing  to  the  ostensible  purchaser  a  building  contractor's  bond  for 
the  protection  of  laborers  and  materialmen,  such  as  was  required  by  the 
state  law.  The  notes  were  then  transferred  to  D.,  who  had  declined  to 
make  the  loan  unless  the  contractor's  bond  was  given,  and  who  then 
made  advances  to  the  real  owner.  No  other  motive  than  to  create  a 
situation  In  which  such  bond  could  be  given  appeared.  There  was  no 
attempt  to  conceal  the  real  nature  of  the  transaction,  and  laborers  and 
materialmen  were  In  no  way  prejudiced.  Held,  that  there  was  no  suen 
simulation  or  fraudulent  design  or  arrangement  as  invalidated  the  mort- 
gage, and  4t  was  enforceable  for  the  amount  of  the  advances  thereunder. 

[Ed.  Is'ote. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  {{ 
61,  64,  65.] 

2.  MoBTGAQKS  ®=298(2) — Claims — ^Payment — Persons  Entitled. 

Where  mortgage  notes  were  payable  to  the  order  of  their  maker  and 
Indorsed  by  him  In  blanli,  so  that  they  were  transferable  by  delivery,  a 
transferee  for  collection  was  entitled  to  receive  payment  In  bankruptcy, 

^=>lfor  othcT  cases  se«  sam«  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlgasu  *  Indexes 
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where  those  beneficially  interested  acquiesced  In  her  assertion  of  such 
right 
[Kd.  Note.— For  other  cases,  see  Mortgages,  Oent  Dig.  H  837-S39,  861.] 

Appeal  from  the  EHstrict  Court  of  the  United  States  for  the  East- 
em  District'  of  Louisiana;   Rufus  E.  Foster,  Ju<^e. 

In  the  matter  of  John  D.  Collins,  bankrupt.  From  a  decree  (235 
Fed.  937)  disallowing  the  claim  of  Mrs.  Isabel  Danziger  Miller  and 
others,  opposed  by  the  C.  C.  Hartwell  Company,  Limited,  and  others, 
claimants  appeal.     Reversed  and  remanded. 

Chas.  Payne  Fenner  and  A.  D.  Danziger,  both  of  JJew  Orleans,  La. 
(Howe,  Fenner,  Spencer  &  Cocke,  of  New  Orleans,  La.,  on  the  brief), 
for  appellants.  William  Grant  and  Wm.  B.  Grant,  both  of  New 
Orleans,  La.,  for  appellees. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge.  This  is  an  appeal  from  a  decree  which 
disallowed  a  claim  presented  by  the  appellant  Mrs.  Isabel  Danziger 
Miller  against  the  proceeds  of  the  sale  of  three  lots  in  the  city  of  New 
Orleans  which  belonged  to  the  bankrupt,  John  D.  Collins,  and  were 
sold  under  the  order  of  the  court  in  the  bankruptcy  proceeding.  The 
appellant's  claim  was  evidenced  by  three  notes  held  by  her,  for  $2,200 
each,  with  interest  from  their  date,  made  by  I.  Singer,  payable  to  his 
own  order,  and  by  him  indorsed  in  blank,  and  which  purported  to  be 
secured  by  a  vendor's  lien  and  mortgage  on  the  lots  above  mentioned. 
The  claim  presented  showed  that  the  notes  were  to  be  credited  with 
the  sum  of  $3,117.20. 

[1]  The  notes  mentioned  and  the  instrument  which  purported  to  se- 
cure them  came  into  existence  under  circumstances  now  to  be  stated. 
Prior  to  February  26,  1912,  Collins,  the  bankrupt,  bought  the  three 
lots  mentioned  from  one  Pallet  for  $3,100,  paying  $400  cash  and  giving 
his  note,  secured  by  vendor's  lien  and  mortgage,  for  $2,700,  and  start- 
ed to  build  several  houses  on  the  lots;  this  work  having  prc^essed 
so  far  that  the  houses  were  nearing  completion  on  February  26,  1912. 
The  $2,700  note  had  been  acquired  by  Felix  J.  Dreyfous  as  collateral 
security  for  a  loan  of  $1,500.  Shortly  prior  to  February  26th  Collins 
applied  to  Dreyfous  for  a  loan,  which  he  proposed  to  secure  by  mort- 
gaging the  three  lots  mentioned,  and  made  it  known  that  the  loan  was 
desired  to  enable  him  to  pay  for  labor  and  material  furnished  or  to  be 
furnished  for  the  houses  on  the  lots  proposed  to  be  mortgaged.  The 
result  of  this  application  was  that  Dreyfous  consented  to  make  a  loan 
for  $6,600,  part  of  which  amount  was  to  be  used  to  satisfy  the  existing 
mortgage  and  vendor's  lien  on  the  property  for  $2,700  and  interest,  but 
demanded  that  a  bond  be  made  pursuant  to  the  Louisiana  statute  of 
1906  (Acts  La.  1906,  p.  223),  which  provides  for  a  contractor  giving 
to  an  owner  a  bond  with  security  for  the  faithful  performance  of  the 
contract  and  the  payment  by  the  contractor  of  amounts  owing  for 
labor  and  material  furnished  for  the  work  contracted  for.  A  surety 
company  was  found  which  was  willing  to  go  on  the  bond  required,  but 
it  was  concluded  that  such  bond  could  not  be  given  in  the  circum- 
stances then  existing,  as  Collins,  the  owner  of  the  lots,  was  also  the 
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builder  of  the  houses  in  course  of  erecticm,  there  being  no  contractor 
to  make  the  bond.  The  agent  of  the  surety  company  suggested  that 
the  law  could  be  complied  with  and  a  bond  given  in  pursuance  of  it  by 
Collins  conveying  the  lots  to  a  third  person,  and  entering  into  a  build- 
ing contract  with  that  person  and  himself  making  a  contractor's  bond 
with  surety.  Pursuant  to  this  suggestion  Collins  conveyed  the  lots  to 
I.  Singer,  the  deed  reciting  a  consideration  of  $7,500,  that  the  purchas- 
er had  paid  $900  of  that  consideration  in  cash,  and  for  the  remainder, 
$6,600,  executed  the  three  notes  here  in  question,  secured  by  a  vendor's 
lien  and  mortgage,  and  a  building  contract  and  a  bond  in  conformity 
with  the  requirement  of  the  statute  were  executed  by  Singer  as  owner 
and  Collins  as  cqntractor,  the  surety  company  signing  as  the  latter's 
surety  for  the  amount  of  the  bond,  $6,600.  This  having  been  done,  the 
$6,600  of  notes  signed  and  indorsed  by  Singer  were  delivered  to  Drey- 
fous,  who  paid  the  previously  existing  $2,700  debt  and  procured  the 
cancellation  of  the  liens  securing  it,  and  made  some  payments  to  and 
for  Collins,  the  total  amount  of  which  is  not  clearly  and  satisfactoril}-  ^ 
disclosed  by  the  evidence.  It  was,  however,  clearly  made  to  appear 
that  more  tiban  $3,300  in  amount  of  the  $6,600  loan  so  arranged  and 
provided  for  was  actually  paid  or  furnished,  and  that  what  the  s^^el- 
lant  claimed  to  be  secured  by  the  lien  or  privilege  asserted  was  the 
amount  actually  paid  on  the  security  of  the  $6,600  notes  and  mortgage 
with  interest  on  that  amount.  It  appears  from  the  testimony  of  Drey- 
fous  that  he  discontinued  payments  to  Collins  because  of  the  assertion 
by  parties  who  had  furnished  labor  and  material  to  Collins  for  the 
houses  he  was  building  of  liens  or  privileges  on  the  property  covered 
by  the  mortgage. 

It  is  not  made  to  appear  that  there  was  any  other  motive  in  the  trans- 
action between  Collins  and  Singer  than  to  create  a  situaticm  in  which 
a  bond  could  be  given  pursuant  to  the  Louisiana  statute  above  refer- 
red-to.  So  far  as  appears  there  was  no  attempt  to  conceal  the  real 
nature  and  purpose  of  the  transaction.  At  no  time  did  Singer  claim 
that  he  had  really  bought  the  property  and  was  the  owner  of  it.  There 
was  filed  in  the  bankruptcy  proceeding  a  formal  statement  by  him  to 
the  effect  that  the  lots  were  placed  in  his  name  for  convenience  only 
and  that  they  were  the  property  of  Collins,  the  bankrupt.  It  is  not 
disclosed  that  any  one  asserting  an  interest  in  the  property  was  misled 
to  his  prejudice  by  a  belief  that  at  any  time  Silver  was  the  real  owner 
of  it.  What  was  done  did  not  have  the  effect  of  impairing  any  existir^ 
security  held  hy  a  furnisher  of  labor  or  material,  or  prevent  the  ac- 
quisition of  a  hen  or  privil^e  for  amounts  so  owing  by  a  compliance 
with  the  requirements  of  the  statutes  which  make  provision  for  such 
security.  The  giving  of  the  bond  was  a  distinct  benefit  to  those  who 
subsequently  furnished  labor  or  material  for  the  buildings  then  in 
course  of  erection.  The  statute  itself  in  pursuance  of  which  that  bond 
was  given  states  its  purpose  to  be  "to  require  owners  to  secure  bond 
with  solvent  and  sufficient  surety  from  the  undertaker,  contractor, 
master  mechanic  or  engineer  for  the  protection  of  all  parties  interested 
in  the  contract,  as  their  interest  may  appear,  and  which  said  surety  is 
to  stand  in  the  place  and  stead  of  a  defaulting  undertaker,  contractor, 
master  mechanic  or  engineer."    The  condition  of  the  bond  which  the 
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statute  prescribes  is  "the  true  and  faithful  performance  of  the  con- 
tract, and  the  payment  of  all  subcontractors,  worlanen,  laborers,  me- 
chanics, and  furnishers  of  material  by  the  undertaker,  contractor,  mas- 
ter mechanic,  or  engineer,"  and  it  is  provided  that  such  bond  be  made 
"in  favor  of  the  owner,  subcontractors,  workmen,  laborers,  mechanics, 
and  furnishers  of  material  jointly,  as  their  interests  may  appear." 

It  is  obvious  that,  while  such  a  bond  is  required  for  the  protection 
of  others,  the  existence  of  it  inures  also  to  the  benefit  of  a  mortgagee 
of  the  land  upon  which  the  building  or  improvement  contracted  for  is 
erected,  in  that  it  provides  a  means  of  bringing  about  the  satisfaction 
of  claims  of  laborers  and  materialmen  against  the  contractor  which 
does  not  involve  an  impairment  of  the  mortgagee's  security  by  the  crea- 
tion of  liens  or  privileges  which,  in  the  absence  of  such  a  bond,  would 
have  precedence  over  that  of  the  mortgage.  The  necessity  of  labor- 
a"S  and  materialmen  subjecting  the  mortgaged  property  to  tne  satisfac- 
tion of  their  demands  was  obviated  by  providing  for  them  other  ade- 
quate security,  leaving  no  occasion  for  a  resort  by  them  to  the  mort- 
gaged property.  What  was  done  did  not  harm  those  who  previously 
had  furnished  labor  or  material,  whether  they  had  or  had  not  already 
let  the  time  slip  by  within  which  they  could  acquire  a  lien  or  privilege 
by  complying  with  statutory  requirements.  Those  who  had  waited 
too  long  had  already  lost  the  opportunity  of  fixing  a  lien  or  charge  in 
their  favor  on  the  mortgaged  property.  Those  who  had  not  still  could 
do  so  by  complying  with  the  prescribed  statutory  requirements.  The 
bond  given  provided  adequate  security  to  those  who  subsequently  fur- 
nished labor  or  material.  So  the  lender,  in  arranging  for  the  bettering 
of  the  security  he  had  contracted  for,  did  not  lessen  the  chance  of  la- 
borers and  materialmen  to  realize  in  full  on  their  demands. 

The  most  that  can  be  said  against  the  arrangement  in  the  carrying 
out  of  which  the  notes  in  question  and  the  mortgage  securing  them 
came  into  existence  is  that  on  the  face  of  it  there  was  a  deceptive  ap- 
pearance of  a  change  of  ownership  of  the  property  involved  having 
been  effected,  when  in  reality  the  ownership  remained  as  it  was  be- 
fore. But  it  is  not  made  to  appear  that  there  was  any  fraudulent  design 
in  the  transaction,  or  that  the  consummation  of  it  had  the  effect  of  de- 
frauding or  injuring  any  one.  As  to  the  mortgage  feature  of  the 
transaction,  there  was  an  absence  of  any  concealment  or  possibility 
of  deception  of  or  damage  to  parties  who  were  strangers  to  the  trans- 
action. The  mortgage  and  the  notes  were  given  to  secure  an  indebted- 
ness actually  and  in  good'faith  arranged  for.  More  than  half  of  the 
amount  provided  for  was  actually  paid  or  advanced,  and  only  for  that 
amount  and  interest  on  it  was  the  claim  based  on  the  notes  and  mort- 
gage sought  to  be  enforced  against  the  proceeds  of  the  sale  of  the 
mortgaged  property.  As  to  strangers  to  the  transaction,  who  were 
presently  or  prospectively  interested  in  the  property  covered  by  the 
mortgage,  it  did  not  have  an  effect  different  from  that  it  would  have 
had  if  it  had  been  given  by  the  real  owner,  instead  of  by  the  apparent 
owner,  in  whom  the  legal  title  had  been  vested  "for  convenience  only." 
The  conclusion  is  that  as  to  the  mortgage  feature  of  the  transaction 
there  was  no  such  simulation  or  fraudulent  design  or  arrangement  as 
is  entitled  to  be  given  the  effect  of  invalidating  and  rendering  unen- 
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forceable  the  mortgage  incumbrance  placed  on  the  property  by  the  ap- 
parent owner.  Hoffman  v.  Ackermann,  1-10  La.  1070,  35  South.  293 ; 
Nuss  V.  Nuss,  112  La.  266,  36  South.  345. 

[2]  The  mortgage  notes,  which  were  made  payable  to  the  order  of 
the  maker  of  them,  having  been  indorsed  in  Uank  by  him,  were  trans- 
ferable by  delivery.  They  were  delivered  to  the  appellant  for  collec- 
tion. The  only  parties  entitled  to  question  her  right  to  collect  what 
was  owing  on  them  were  those  who  were  beneficially  interested.  As 
they  acquiesced  in  her  assertion  of  the  right  to  receive  what  was  owing 
on  them,  there  seems  to  be  no  good  reason  for  denying  that  she  had  that 
right.    . 

The  conclusion  is  that  under  the  evidence  adduced  the  appellant  had 
a  lien  or  privilege  for  the  amount  actually  and  in  good  faith  paid  or 
advanced  on  the  security  of  the  mortgage  notes  held  by  her,  and  that 
the  demand  she  presented  was  enforceable  against  the  proceeds  of  the 
sale  of  the  mortgaged  property.  As  the  trial  court  disallowed  the  claim 
of  the  holder  of  the  mortgage  notes,  there  was  no  decision  on  the 
question  of  that  claim  being  entitled  to  priority  over  or  being  subor- 
dinated to  other  claims  which  were  asserted  against  the  proceeds  of 
the  sale  of  the  property  mentioned.  The  other  claims  were  asserted 
by  parties  who  furnished  labor  or  materials  for  the  houses  built  on  the 
mortgaged  property.  In  the.  situation  in  which  the  matter  is  presented 
to  us  it  is  not  deemed  appropriate  to  say  more  in  reference  to  the 
question,  likely  to  be  presented  for  decision  In  the  further  progress 
of  the  case,  of  the  relative  rank  of  the  conflicting  claims  presented  than 
that  the  Louisiana  statutes  show  when,  to  what  extent,  and  by  a  com- 
pliance with,  what  requirements  those  who  furnish  labor  or  material 
for  an  improvement  on  real  estate  acquire  a  lien  or  privilege  having 
priority  over  that  of  a  creditor  who  has  acquired  a  mortgage.  Whit- 
ney-Central Trust  &  Savings  Bank  v.  General  Fire  Extinguisher  Co., 

240  Fed.  631, C.  C.  A.  ;  Whitney-Central  Trust  &  Savings 

Bank  v.  Luck  et  al.,  231  Fed.  431,  145  C.  C.  A.  425;  Hibemia  Bank 
&  Trust  Co.  v.  C.  F.  Knoll  Planting  &  Mfg.  Co.,  133  La.  698,  63  South. 
288;  Carolina-Portland  Cement  Co.  v.  Southern  Wood  D.  &  F.  Co., 
137  La.  470,  68  South.  831. 

The  decree  appealed  from  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 


NORMA  MINING  CO.  V.  MACKAT. 
(Circuit  Court  of  Appeals,  Ninth  Circuit    May  7,  1917.) 

I.  Evidence  «=»177 — Best  and  Secondary  Bvidkncb — Corpobate  Records. 

While  the  records  of  a  corporation  are  the  best  evidence  of  the  acOon 
of  Its  directors  or  stockholders,  In  the  absence  of  such  record,  parol  tes- 
timony may  be  Introduced  to  show  that  a  resolution  was  passed  authoris- 
ing corporate  action. 

[Ed.  Note. — Tot  other  cases,  see  Evidence,  Cent  Dig.  U  557,  670-679.] 

4=9For  other  caaw  le*  same  topic  *  KST-KUMBBR  In  all  K«7-Numberad  Dlgaits  *  Indeza* 
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Z  COBPOKATIONS  €=»482(5) — MOBTaAOES — WEIQHT  and  SomOHNCT  OF  Evi. 
DENCE. 

On  tbe  issue  In  a  foreclosure  suit  as  to  whether  a  corporation  was  In- 
debted to  its  president,  evidence  held  to  support  a  flnding  that  a  note  and 
mortgage  executed  to  a  person  to  whom  the  president  was  indebted  was 
sustained  by  an  adequate  consideration. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {  1870.] 

8.   COBPOBATIONS   <8=482(7) — MOBTOAOKS — CONSIDERATION. 

A  corporation,  indebted  to  its  president,  who  owed  plaintiff  $13,000, 
executed  its  note  and  mortgage  to  plaintiff  for  $16,000,  which  was  credited 
on  Its  Indebtedness  to  Its  president.  Plaintiff  gave  the  president  a  re- 
ceipt, reciting  that  the  note  and  mortgage  were  to  be  sold,  $10,000  paid  on 
the  president's  debt  to  him,  and  the  balance  paid  to  the  president.  The 
efforts  to  sell  the  note  and  mortgage  were  unsuccessful,  and  subsequent 
transactions  between  plaintiff  and  the  president  increased  the  presi- 
dent's indebtfedness  to  plaintiff  to  $16,000.  Held,  that  the  corporation, 
having  received  credit  in  the  sum  of  $10,000  on  its  indebtedness,  was  not 
concerned  in  the  subsequent  transactions  between  plaintiff  and  the  presi- 
dent, and  they  did  not  prevent  a  recovery  against  defendant  for  the  full 
amount  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  U  1885-1886.] 

4..COBPOBATION8    4=3432(12) OWNEBSHIF    OF    STOCK EVIDENCE. 

In  a  suit  to  foreclose  corporate  mortgages,  claimed  by  the  corporation 
to  have  been  executed  by  its  president  without  consideration  and  not  for  a 
corporate  purpose,  evidence  held  sutHclent  to  warrant  a  flnding  that  by 
reason  of  stock  ownership  the  president  was  in  effect  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  f§  1717,  1737, 
1743,  1762.] 

&    COBPOBATIORS  ^salSZ — MOBTOAOES — LOOKING  BEHIND  COBPOBATE  FOBV. 

Where,  of  the  300,000  shares  of  stock  in  a  corporation,  1  was  Issued  to 
the  corporation's  president,  1  to  his  son,  and  1  to  the  secretary,  but  not 
delivered,  and  a  certlflcate  for  the  remaining  shares  was  owned  either  by 
.the  president  or  his  wife,  who  knew  of  the  execution  of  a  mortgage  by 
him  and  made  no  objection  thereto,  the  court  could  look  beyond  the  cor- 
porate form,  and  hold  the  mortgage  binding  on  the  corporation,  because 
binding  on  the  persons  composing  it. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  IS  686-690.] 

8.  Dkpositiohb  <S=»88 — Use  in  Evidence — Exolttdino  Pobtions  of  Deposi-- 
TioNa 

Where  an  order  for  the  taking  of  a  deposition  first  applied  for  during 
the  trial  limited  the  scope  of  the  inquiry  to  a  particular  matter,  it  was 
within  the  court's  discretion  to  exclude  testimony  as  to  other  matters,  as 
it  was  within  its  discretion  to  determine  In  the  first  instance  whether 
any  deposition  whatever  could  be  taken  during  the  trial. 

[Ed.  Note. — For  other  cases,  see  Depositions,  Cent.  Dig.  ij  234-236'^, 
242-245.] 

Appeal  from  the  "District  Court  of  the  United  States  for  the  District 
of  Arizona ;  Wm.  H.  Sawtelle,  Judge. 

Suit  by  Hugh  Mackay  against  the  Norma  Mining  Company.  From 
a  decree  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

The  appellee  brought  suit  to  foreclose  two  mortgages  on  the  property  of 
the  appellant,  a  corporation  of  the  state  of  Arizona.  The  first  mortgage  was 
executed  on  August  2,  lOlIJ,  and  was  given  to  secure  a  promissory  note  of  the 
appellant  for  $16,000.  The  second  mortgage  bore  date  March  31,  1914,  and 
was  given  to  secure  the  sum  of  $5,000,  evidenced  by  two  promissory  notes  of 
the  appellant,  one  for  $3,500,  and  the  other  for  $1,500.    Each  mortgage  cou- 

«=>For  otber  cams  le*  (am«  topis  *  KEY-NUMBER  In  sll,K«]r-Nui]ibored  DlseaU  A  iQdezm 
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talned  the  recital  that  It  was  executed  and  delivered  by  B.  T.  Root,  as  presi- 
dent, by  order  of  the  board  of  directors  of  the  appellant,  and  by  or<ler  of  the 
stockholders  at  a  meeting  at  which  all  the  shares  of  the  stock  were  represented 
and  unanimously  voted  In  favor  thereof.  The  second  mortgage  contained  tbe 
further  recital  that  there  was  a  prior  mortgage  on  said  property,  executed  by 
the  appellant  to  the  appellee  to  secure  .$16,000  and  some  taxes,  "all  of  which 
the  grantor  will  pay."  To  the  complaint  the  appellant  answered,  denying 
that  the  president  of  the  corporation  was  autliorized  to  execute  said  notes  and 
mortgages,  and  alleging  that  the  same,  If  executed,  were  out  of  the  course  of 
the  appellant's  regular  business,  and  without  consideration,  and  that  tbey 
had  never  been  ratified.  The  answer  then  alleged  that  at  the  time  of  the 
execution  of  the  first  mortgage  the  appellee  was  In  need  of  money  and  re- 
quested the  said  Root  to  assist  him,  by  giving  him  notes  or  securities  upon 
which  he  could  raise  money,  and  that  the  said  Root,  without  authority  or 
knowledge  of  the  board  of  directors  of  the  appellant,  and  without  any  consid- 
eration, executed  in  the  name  of  the  corporation  and  conditionally  delivered 
said  $16,000  note  and  mortgage,  and  that  the  $5,000  note  and  mortgage  were 
executed  by  Boot  upon  personal  matters  and  dealings  between  him  and  tbe 
appellee,  and  bad  no  relation  to  any  business  or  Interest  of  the  appellant,  and 
were  without  consideration  moving  to  the  appellant,  and  were  without  Its 
knowledge  or  authority  and  were  conditionally  delivered  to  the  appellee.  Upon 
these  issues  and  the  evidence  in  the  case,  the  court  found  that  the  appellant, 
for  a  valid  consideration,  executed  and  delivered  both  of  said  mortgages  and 
the  notes  secured  thereby,  that  the  said  mortgages  are  valid  and  subsisting 
liens  against  the  mortgaged  premises,  and  that  there  is  dne  and  owing  to  the 
appellee  from  the  appellant  upon  the  first  mortgage  the  sum  of  $18,434.66,  and 
upon  the  second  mortgage  $4,523.43. 

Richard  E.  Sloan,  of  Phoenix,  Ariz.,  for  appellant. 
Baker  &  Baker,  of  Phcenix,  Ariz.,  and  Robinson  &  Robinson,  of 
Denver,  Colo.,  for  appellee. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
contended  that  the  finding  that  the  notes  and  mortgages  are  valid  ob- 
ligations of  the  appellant  is  erroneous:  First,  because  of  failure  of 
proof  that  Root,  the  president,  was  authorized  to  execute  the  same ; 
and,  second,  because  of  failure  of  proof  that  any  corporate  purpose 
was  served  thereby,  or  that  any  consideration  was  received  therefor. 
The  records  of  the  appellant  contain  no  mention  of  authority  to  exe- 
cute either  of  the  notes  or  mortgages.  There  was  parol  evidence,  how- 
ever, that  meetings  were  had  for  that  purpose,  and  that  both  at  meet- 
ings of  the  board  of  directors  and  at  meetings  of  the  shareholders, 
representing  all  the  stock,  the  execution  of  the  notes  and  mortgages 
was  duly  authorized.  There  was  some  testimony  to  the  contrary,  but 
we  find  no  ground  to  disturb  the  conclusion  of  the  trial  court  upon  the 
conflicting  evidence.  As  to  the  first  mortgage,  the  finding  is  corrobo- 
rated by  a  paper  which  was  inserted  in  the  record  book,  and  which 
contains  the  minutes  of  a  meeting  of  the  stockholders  and  a  meeting 
of  the  directors  of  the  appellant  in  July,  1913,  signed  by  the  secretary 
of  the  company,  reciting  that  all  shares  were  represented,  and  con- 
taining the  following : 

"Whereas,  the  Norma  Mining  Company  owes  R.  T.  Root  the  sum  of  more 
than  $25,000  for  moneys  advanced  and  expended  upon  its  White  Ullls,  Arizona, 
property,  and  desires  to  secure  and  pay  the  same: 
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"Resolved,  that  tbe  officers  oT  tile  company  be  and  they  are  hereby  author- 
Ized  to  Issue  and  deliver  to  Hugh  Mackay,  at  the  request  and  for  the  account 
of  R.  T.  Root,  the  note  or'  notes  of  the  company  up  to  an  aggregate  of  $25,000, 
and  to  secure  the  same  by  mortgage  or  mortgages  upon  all  of  the  mines  and 
property  of  the  company;  •  •  •  that  such  notes  and  mortgages  Bball 
be  of  snch  dates  and  form,  and  contain  such  terms  and  conditions,  as  said 
R.  T.  Root  and  said  Mackay  may  hereafter  agree  upon,  and  that  said  notes 
and  mortgages,  when  executed,  shall  apply  and  be  credited  upon  the  indebted- 
ness of  the  company  to  said  Root,  and  said  Indebtedness  canceled  to  the  ex- 
tent of  such  notes  and  mortgages." 

[1]  While  tiie  records  of  a  corporation  are  the  best  evidence  of  the 
action  of  its  directors  or  stockholders,  in  the  absence  of  such  records, 
parol  testimony  may  be  introduced  to  show  that  a  resolution  was  passed 
authorizing  corporate  action.  United  States  Bank  v.  Dandridge,  12  x 
Wheat.  64,  6  h.  Ed.  552;  Denver  &  R.  G.  R.  R.  v.  Ariz.  &  Col.  R.  R., 
233  U.  S.  601,  34  Sup;  Ct.  691,  58  L.  Ed.  1111 ;  AUis  v.  Jones  (C.  C.) 
45  Fed.  148. 

[2]  The  conclusion  of  the  court  below  that  the  execution  of  the 
notes  and  mortgages  was  sustained  by  an  adequate  consideratioh  is 
sufficiently  supported  by  evidence  tending  to  show  that  at  the  date  of 
the  execution  of  the  first  mortgage  the  appellant  was  indebted  to  R.  T. 
-  Root  in  the  sum  of  about  $30,000.  The  appellee  testified  that,  at  the 
meeting  at  which  the  first  mortgage  was  authorized.  Root  stated  that 
the  company  owed  him  approximately  $30,000,  and  said,  "I  don't  know 
the  exact  figures,  but  Mr.  Lowry  there  does,"  and  that  he  ifurther  stat- 
ed that  "no  one  on  earth  could  find  fault"  with  any  mortgage  that  was 
issued  to  him  "to  the  extent  of  that  amount."  Although  Root,  when 
called  as  a  witness  for  the  appellant,  denied  tltat  the  company  was  in- 
debted to  him,  his  evidence,  we  think,  is  substantially  an  admission 
that  there  was  such  an  indebtedness.    He  testified : 

That  he  did  not  charge  up  to  any  one  the  outlay  and  expenses  which  he  paid 
for  the  operation  of  tbe  mining  company.  That  he  kept  a  record  of  ^ome  ex- 
penses, "but  I  do  not  recall  to  have  made  any  charge.  I  keep  no  account 
between  myself,  of  the  expenses  that  I  paid  In  the  operation  of  the  Norma 
Mining  Company,  and  the  company.  I  claim  and  hold  no  account  against 
the  Norma  Mining  Company  in  the  gum  of  about  $30,000  for  expenses  and 
outlays  In  behalf  of  tbe  company.  *  *  *  It  was  expenses  on  the  property, 
not  the  company,  for  the  development  of  the  property.  There  was  parties 
Interested,  whose  money  I  used — I  procured  and  used  on  the  property,  opening 
the  property.    I  refer  to  my  wife.    She  had  furnished  money  which  was  used." 

Lowry,  who  had  been  the  secretary,  testified: 

"Any  money  that  was  expended  on  that  property  was  to  be  repaid.  It  was 
merely  entered  upon  the  books  as  an  account,  showing  what  expenditures 
had  been  made,  between  Mr.  Root,  making  the  expenditures,  and  the  corpora- 
tion. It  was  regarded  at  all  times  as  an  indebtedness  of  the  corporation  to 
him." 

Lowry  further  testified  that  he  presumed  the  books  containing  tlie 
entries  of  these  expenditures  were  in  Root's  possession. 

[3]  At  the  time  of  the  execution  of  the  first  mortgage,  and  as  a  part 
of  that  transaction,  the  appellant  gave  to  Root  a  receipt  reciting  that 
the  note  and  mortgage  were  received  for  the  purpose  of  selling  them, 
and  from  the  proceeds  to  pay  the  appellee  $10,000  due  for  money 


Digitized  by 


Google 


644  241  FEDERAL  REPORTER 

which  he,  as  the  executor  of  an  estate,  had  loaned  to  Root,  and  to  pay 
the  balance  of  the  proceeds  to  Root.  It  is  contended  that  the  decree 
is  erroneous  in  finding  that  there  was  due  the  appellee  under  the  first 
note  and  mortgage  any  more  than  the  sum  of  $10,000,  which  was  to  be 
paid  to  him.  The  evidence  indicates  that  the  appellee  wa3  extremdy 
anxious  to  obtain  the  payment  of  the  $10,000  trust  iunds,  which  as 
executor  he  had  loaned  to  Root,  and  the  testimony  shows  that  strenu- 
ous efforts  were  made,  both  by  the  appellee  and  by  Root,  to  sell  the 
first  note  and  mortgage ;  Root  being  anxious  to  obtain  the  surplus  that 
might  be  realized  on  the  mortgage.  Their  efforts  resulted  in  failure, 
but  the  evidence  shows  that,  at  the  date  when  the  mortgage  was  execut- 
ed. Root  was  in  fact  indebted  to  the  appellee  in  the  full  sum  of  $13,000, 
and  that  for  the  remaining  $3,000  the  appellee,  on  August  30,  1913, 
gave  Root  a  duebill,  and  that  thereafter  certain  indebtedness  on  prom- 
issory notes  executed  by  Root  in  November,  1912,  to  the  appellee,  and 
money  received  by  Root  on  the  sale  of  certain  bonds  belonging  to  the 
appellee,  were  applied  to  the  extinction  of  the  duebill,  leaving  the 
amount  secured  by  the  first  mortgage  the  full  sum  of  $16,000.  These 
transactions  between  Root  and  the  appellee  subsequent  to  the  date  of 
the  mortgage  can  have  no  effect  upon  the  rights  of  the  appellant  in  the 
present  controversy,  for  the  appellant  at  the  time  of  the  execution  of" 
the  mortgage  received  credit  in  the  sum  of  $16,000,  and  the  cancella- 
tion in  that  amount  of  its  indebtedness  to  Root,  and,  so  far  as  the 
corporation  was  concerned,  tliat  was  the  purpose  for  which  the  mort- 
gage was  executed. 

[4,  6]  Again,  the  trial  court  may  have  found,  and  we  think  it  would 
have  been  justified  in  finding,  that  R.  T.  Root  was  in  effect  the  corpo- 
ration. There  were  300,000  shares.'  One  share  was  issued  to  R.  T. 
Root,  one  to  his  son,  and  one  was  made  out  to  Lowry,  but  not  deliv- 
ered. A  certificate  of  299,997  shares  had  been  issued  to  one  McDer- 
mott,  and  he  had  indorsed  it  in  blank.  The  appellee  testified  that,  just 
prior  to  the  execution  of  the  first  mortgage,  Root  stated  that  he  owned 
every  share  of  stock,  and  that  he  exhibited  the  shares.  Lowry  testi- 
fied that,  at  the  meeting  at  which  the  mortgage  was  authorized.  Root 
said  that  he  owned  all  the  shares  of  the  corporation  outside  of  the  di- 
rectors' shares,  and  produced  certificates  signed  in  blank.  Griermann, 
a  disinterested  witness,  testified  that  on  July  28,  1913,  Root  told  him 
that,  in  order  to  avoid  the  possibility  of  any  technical  objection  on  the 
part  of  the  party  who  might  want  to  make  the  loan,  he  had  the  resolu- 
tion passed,  although  he  did  not  consider  it  necessary,  because  he  own- 
ed all  the  stock.  Root  testified  that  the  shares  belonged  to  his  wife. 
But  there  is  the  testimony  of  two  disinterested  witnesses  that,  prior  to 
the  mortgage,  Mrs.  Root  knew  of  the  purpose  to  procure  money  on  the 
mortgage,  and  expressed  her  hope  that  the  effort  might  be  successful, 
and  Root  admitted  that  his  wife  learned  of  the  mortgages  soon  after 
they  were  given.  There  is  no  evidence  that  she  ever  made  objection 
to  them.  In  view  of  such  testimony,  a  court  may  properly  look  beyond 
the  corporate  form  and  hold  that  what  would  be  binding  upon  the  per- 
sons composing  the  corporation  would  be  binding  upon  the  corpora- 
tion.   Linn  Timber  Co.  v.  United  States,  236  U.  S.  574,  35  Sup.  Ct. 
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-440,  59  L.  Ed.  725 ;  Linn.  &  Lane  Timber  Co.  v.  United  States,  196 
Fed.  593,  116  C.  C.  A.  267,  and  cases  there  cited. 

[8]  It  is  contended  that  the  trial  court  erred  in  striking  from  the 
deposition  of  Mrs.  Root  certain  portions  of  her  testimony.  It  appears 
that  when,  during  the  trial,  application  was  made  to  take  Mrs.  Root's 
deposition,  the  court,  in  view  of  the  statement  of  appellant's  counsel 
that  they  had  been  taken  by  surprise  by  the  testimony  as  to  certain 
conversations  had  by  witnesses  with  Mrs.  Root,  permitted  the  deposi- 
tion to  be  taken,  but  ordered  that  the  interrogatories  be  confined  to 
questions  concerning  those  conversations  with  Mrs.  Root.  When  the 
deposition  was  offered  in  evidence,  it  appeared  that  Mrs.  Root  had 
testified  on  other  subjects,  and  the  court,  referring  to  the  order  that 
had  been  made,  sustained  objections  to  the  admission  of  such  other  tes- 
timony. The  order  having  limited  as  it  did  the  scope  of  the  inquiry, 
it  was  within  the  court's  discretion  to  exclude  the  other  testimony, 
since  it  was  within  its  discretion  to  determine  in  the  first  instance 
whether  any  deposition  whatever  could  be  taken  during  the  progress 
of  the  trial.     13  Cyc.  865. 

The  decree  is  affirmed. 


LINNINGEN  v.  MORGAN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  19,  1917.) 

No.  4836. 

1.  COUNTEBFEITINO'     €=3 16 — INDICTMENT — SUFTICQENCT. 

Rev.  St.  §  3515  (Comp.  St  1916,  §  645S),  deflnes  the  minor  coins  of  the 
United  States  as  the  five,  three,  and  dne  cent  pieces.  Pen.  Code  (Act 
March  4,  1909,  c.  321)  §  163,  35  Stat.  1119  (Comp.  St.  191G,  |  10333),  makes 
It  an  offense  to  have  possession  of  or  to  utter  and  publish  counterfeited 
coin  In  resemblance  of  the  gold  and  silver  coins  coined  at  the  mints.  Sec- 
tion 164  (Comp.  St  1916,  §  lOSJW)  similarly  provides  as  to  the  minor 
coins  coined  at  the  mints,  but  imposes  a  lighter  punishment  Held,  that 
an  indictment  charging  defendant  with  having  possession  of  and  uttering 
counterfeited  coins  resembling  the  silver  coin  coined  at  the  mints  common- 
ly called  a  dollar  charged  an  offense  under  section  163,  without  alleging 
that  such  coin  was  not  one  of  the  minor  coins  of  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Counterfeiting,  Cent  Dig.  §§  23-37.] 

2.  Habeas  Cobpus  «=>30(3) — Ebbobs  and  lBRBGtriA.BiTiES — Defects  in  Sen- 

tence. 

That  a  sentence  under  a  statute  providing  for  imprisonment  and  fine 
Imposes  no  fine  in  addition  to  imprisonment  Is  not  available  as  an  objec- 
tion on  habeas  corpus,  as  defendant  Is  not  injured  thereby. 

[Ed.  Note. — For  other  cases,  see  Habeas  Conius,  Cent.  Dig.  %  25.] 

3.  COTJNTEBFEITINO   «S>21 — PUNISHMENT. 

Rev.  St.  {  5457  (Comp.  St.  1916,  §  10333),  provided  punishment  for 
counterfeiting  or  possessing  counterfeited  coins,  eta,  by  a  fine  of  not  more 
than  ?5;000  and  by  Imprisonment  at  hard  labor  not  more  than  10  years. 
Pen.  Code,  |  163,  eovfring  the  same  offenses  prescribes  the  same  punish- 
ment without  mentioning  hard  labor.     Section  338  (Comp.  St.  1916,  8 

«s>For  other  cages  ■««  aame  topic  A  KBT-NUUBER  In  all  Ker-Numbered  Digests  &  Indexes 
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10512)  provides  that  the  omission  of  the  words  "hard  labor"  from  the 
provisions  prescribing  the  punishment  in  the  various  sections  of  that  act 
shall  not  deprive  the  court  of  the  power  to  Impose  hard  labor,  where  such 
power  "now  exists."  Beld  that,  In  a  prosecution  for  possessing  and 
uttering  counterfeited  coins,  the  court  had  power  to  impose  a  sentence  at 
hard  labor. 
[Ed.  Note. — ^For  other  cases,  see  Counterfeiting,  Cent.  Dig.  |  SL] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 


Habeas  corpus  by  William  H.  Linningen,  on  the  petition  of  T.  W. 
Bell,  against  Thomas  W.  Morgan.  Judgment  dismissing  the  petition, 
and  the  petitioner  appeals.    Affirmed. 

P.  H.  Cullen,  of  St.  Louis,  Mo.,  for  appellant. 
Fred  Robertson,  U.  S.  Atty.,  and  L.  S.  Harvey,  Asst.  U.  S.  Atty., 
both  of  Kansas  City,  Kan.,  for  appellee. 

Before  GARLAND  and  STONE,  Circuit  Judges,  and  MUNGER, 
District  Judge. 

MUNGER,  District  Judge.  The  appellant  filed  a  petition  for  a  writ 
of  habeas  corpus,  alleging  that  he  was  unlawfully  confined  in  the  Unit- 
ed States  penitentiary  at  Leavenworth,  Kan.  There  is  no  dispute 
about  the  facts.  An  indictment  was  returned  against  appellant  in  the 
United  States  District  Court  for  the  District  of  Indiana,  which  con- 
tained two  counts.    The  first  count  charged : 

"That  William  H.  Linningen,  late  of  said  district,  at  the  district  afore- 
said, on  the  nineteenth  day  of  January  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eleven,  .unlawfully,  knowingly  and  feloniously  did  then  and 
there  have  in  his  possession  at  the  same  time  with  intent  then  and  there  to 
pass,  utter  and  publish  the  same  as  true  and  genuine  to  some  person  or  per- 
sons to  the  grand  Jurors  aforesaid  unknown,  ten  similar  pieces  of  falsely  made, 
forged  and,  counterfeited  coin  In  the  likeness  and  similitude  of  the  silver  coin 
of  the  United  States,  which  has  been  coined  at  the  mints  of  the  United  States, 
commonly  called  a  dollar,  with  intent  then  and  there  to  defraud  the  said  per- 
son or  persons  unknown  as  aforesaid  to  the  said  grand  jurors,  he,  the  said 
William  H.  Linningen,  then  and  there  well  knowing  the  same  to  be  falsely 
made,  forged  and  counterfeited." 

The  second  count  charged  that  appellant  at  the  same  time  and 
place — 

"unlawfully,  knowingly  and  feloniously  did  then  and  there  pass,  utter  and 
publish,  and  attempt  to  pass,  utter  and  publish  as  true  and  genuine,  to  one 
James  Hayden,  a  certain  falsely  made,  forged  and  counterfeited  coin  in  tlie 
resemblance  and  similitude  of  the  silver  coin  of  the  United  States,  which  has 
been  coined  at  the  mints  of  the  United  States,  commonly  called  a  dollar,  with, 
intent  then  and  there  to  defraud  him,  the  said  James  Hayden,  he,  the  said 
William  U.  Linningen,  then  and  there  well  knowing  the  same  to  be  falsely 
made,  forged  and  counterfeited." 

As  a  result  of  a  trial  upon  this  indictment,  there  was  a  verdict  find- 
ing appellant  guilty  as  charged,  and  upon  that  verdict  the  court  entered 
a  judgment  as  follows: 

"It  is  therefore  considered  by  the  court  that  said  defendant  for  the  offense 
charged  in  said  indictment  be  imprisoned  and  confined  In  the  IJnited  States 
Penitentiary  at  Leavenworth,  Kan.,  for  the  term  of  ten  years  at  hard 
labor,  and  that  he  do  pay  unto  the  United  States  the  costs  of  this  prosecution." 
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Under  a  commitment  issued  pursuant  to. this  Judgment,  the  appel- 
lant was  delivered  to  the  custody  of  respondent  as  warden  of  the  Unit- 
ed States  penitentiary  at  Leavenworth,  Kan.,  on  June  9,  1911,  and  ever 
since  he  has  been  imprisoned  therein.  The  trial  court  denied  the  ap- 
plication for  the  writ  and  this  appeal  followed.  Sections  163  and  164 
of  the  Penal  Code  provide  as  follows : 

"Whoever  shall  falsely  make,  forge,  or  counterfeit,  or  cause  or  procure  to 
be  falsely  made,  forged,  or  counterfeited,  or  shall  willingly  aid  or  assist  In 
falsely  making,  forging,  or  counterfeiting  any  coin  or  bars  in  resemblance  or 
similitude  of  the  gold  or  sliver  coins  or  bars  which  have  been,  or  hereafter 
may  be,  coined  or  stamped  at  the  mints  and  assay  othces  of  the  United  States, 
or  in  resemblance  or  similitude  of  any  foreign  gold  or  silver  coin  which  by 
law  is,  or  hereafter  may  be,  current  in  the  United  States,  or  are  in  actual  use 
and  circulation  as  money  within  the  United  States;  or  whoever  shall  pass, 
utter,  publish,  or  sell,  or  attempt  to  pass,  utter,  publish,  or  sell,  or  bring  into 
the  United  States  or  any  place  subject  to  the  Jurisdiction  thereof,  from  any 
foreign  place,  knowing  the  same  to  be  false,  forged,  or  coimterfelt,  with  in- 
tent to  defraud  any  body  politic  or  corporate,  or  any  person  or  persons  whom- 
soever, or  shall  have  in  his  possession  any  such  false,  forged,  or  counter- 
feited coin  or  bars,  knowing  the  same  to  be  false,  forged,  or  counterfeited, 
with  intent  to  defraud  any  body  politic  or  corporate,  or  any  person  or  persons 
whomsoever,  shall  be  fined  not  more  than  five  thousand  dollars  and  imprisoned 
not  more  than  ten  years."    Comp.  St.  1916,  §  10333. 

'"Whoever  shall  falsely  make,  forge,  or  counterfeit,  or  cause  or  procure  to  be 
falsely  made,  forged,  or  counterfeited,  or  shall  willingly  aid  or  assist  in  falsely 
making,  forging,  or  counterfeiting  any  coin  in  the  resemblance  or  similitude  of 
any  of  the  minor  coins  which  have  been,  or  hereafter  may  be,  coined  at  the 
mints  of  the  United  States ;  or  whoever  shall  pass,  utter,  publish,  or  sell,  or 
bring  Into  the  United  States  or  any  place  subject  to  the  Jurisdiction  thereof, 
from  any  foreign  place,  or  have  in  his  possession  any  such  false,  forged,  or 
counterfeited  coin,  with  intent  to  defraud  any  person  whomsoever,  shall  be 
fined  not  more  than  one  thousand  dollars  and  imprisoned  not  more  than 
three  years."    Comp.  St  1916,  §  10334. 

[1]  Appellant  alleges  that  each  count  of  the  indictment  charged  an 
offense  under  section  164  of  the  Penal  Code,  and  not  under  section  163, 
and  as  the  sentence  under  section  164  could  not  be  for  imprisonment 
for  a  longer  term  than  three  years,  and  he  has  been  confined  beyond 
that  period,  he  is  entitled  to  be  discharged.  In  support  of  this  'claim,  it 
is  urged  that  it  was  not  charged  in  the  indictment  that  the  counterfeit 
coins  which  appellant  had  in  his  possession  were  not  minor  coins  of  the 
United  States.  It  is  alleged  in  the  first  count  that  defendant  had  in  his 
possession  ten  pieces  of  counterfeited  coins  in  the  likeness  and  simili- 
tude of  the  silver  coin  of  the  United  States,  which  has  been  coined  at 
the  mints  of  the  United  States,  commonly  called  a  dollar,  and  in  the 
second  count  that  appellant  uttered  as  genuine  a  counterfeited  coin  in 
the  resemblance  and  similitude  of  the  silver  coin  of  the  United  States, 
which  has  been  coined  at  the  mints  of  the  United  States,  commonly 
called  a  dollar. 

Section  163  of  the  Penal  Code  makes  it  an  offense  under  certain  cir- 
cumstances to  have  possession  of,  or  to  utter  and  publish,  counterfeited 
coin  in  resemblance  or  similitude  of  the  gold  and  silver  coins  which 
have  been,  or  majr  be,  coined  at  the  mints  and  assay  offices  of  the  Unit- 
ed States.  The  silver  dollar  is  a  coin  of  the  United  States  authorized 
to  be  coined  at  the  United  States  mints.  Act  Feb.  2,  1878,  c.  20,  §  1, 
20  Stat  25,  6  U.  S.  Comp.  Stats.  Ann.  1916,  §  6453.    The  minor  coins 
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of  the  United  States  are  thus  defined  in  Rev.  Stats.  §  3515,  6  U.  S. 
Comp.  Stats.  Ann.  1916,  §  6458: 

"The  minor  coins  of  the  United  States  shall  be  a  flve-cent  piece,  a  three- 
cent  piece,  and  a  one-cent  piece." 

It  is  not  necessary,  in  order  to  charge  a  crime  under  section  163  of 
the  Penal  Code,  that  the  indictment  should  negative  the  fact  that  the 
coins  appellant  possessed  or  uttered  were  not  minor  coins  of  the  Unit- 
ed States,  when  they  were  described  as  being  in  the  likeness  and  simili- 
tude of  the  silver  coin  of  the  United  States,  which  has  been  coined  at 
the  mints  of  the  United  States,  commonly  called  a  dollar.  The  allega- 
tion in  the  indictment  that  appellant  knew  the  coins  to  be  counterfeited 
followed  the  terms  of  section  163  of  the  Penal  Code,  while  this  allega- 
tion was  unnecessary  under  section  164.  Each  count  of  the  indictment 
sufficiently  stated  an  offense  under  section  163. 

[2]  Complaint  is  made  because  the  court  omitted  to  impose  a  fine 
upon  appellant,  in  addition  to  the  sentence  of  imprisonment,  as  the 
statute  provides  for  imprisonment  and  a  fine,  and  the  omission  makes 
void  the  sentence  imposed  on  him.  This  contention  is  untenable  on 
habeas  corpus,  as  appellant  was  not  injured  thereby.  Bartholomew  v. 
United  States,  177  Fed.  902,  101  C.  C.  A.  182;  State  v.  Klock,  48  La. 
Ann.  67,  18  South.  957,  55  Am.  St  Rep.  259;  Ex  parte  Shaw,  7  Ohio 
St.  81,  70  Am.  Dec.  55. 

[3]  A  further  objection  to  continued  incarceration  under  the  sen- 
tence is  based  on  the  fact  that  the  court"  sentenced  appellant  to  be  im- 
prisoned at  hard  labor.    Section  338  of  the  Penal  Code  provides : 

"The  omission  of  the  words  'hard  labor'  from  the  provisions  prescribing  the 
punishment  In  the  various  sections  of  this  act,  shall  not  be  construed  as  de- 
priving the  court  of  the  power  to  Impose  hard  labor  as  a  part  of  the  punish- 
ment, in  any  case  where  such  power  now  exists."    Comp.  St.  1916,  §  10312. 

When  the  Penal  Code  was  enacted,  section  5457,  Rev.  Statutes,  read 
as  follows: 

"Every  person  who  falsely  makes,  forges,  or  counterfeits,  or  causes  or  pro- 
cures to  "be  falsely  made,  forged,  or  counterfeited,  or  willingly  aids  or  assists 
In  falsely  making,  forging,  or  coimterfeiting  any  coin  or  bars  In  resemblance 
or  similitude  of  the  gold  or  silver  coins  or  bars  which  have  been,  or  hereafter 
may  be,  coined  or  stamped  at  the  mints  and  assay  offices  of  the  United  States, 
or  In  resemblance  or  similitude  of  any  foreign  gold  or  silver  coin  which  by 
law  is,  or  hereafter  may  be,  current  in  the  United  States,  or  are  in  actual  use 
and  circulation  as  money  within  the  United  States,  or  who  passes,  utters,  pub- 
lishes, or  sells,  or  attempts  to  pass,  utter,  publish,  or  sell,  or  bring  into  the 
United  States  from  any  foreign  place,  knowing  the  same  to  be  false,  forged,  or 
counterfeit,  with  Intent  to  defraud  any  body  politic  or  corporate,  or  any 
other  person  or  persons  whatsoever,  or  has  In  his  possession  any  such  false, 
forged  or  coimterfelted  coin  or  bars,  knowing  the  same  to  be  false,  forged  or 
counterfeited,  with  Intent  to  defraud  any  body  politic  or  corporate,  or  any 
other  person  or  persons  whatsoever,  shall  be  punished  by  a  fine  of  not  more 
than  five  thousand  dollars,  and  by  Imprisonment  at  hard  labor  not  more  than 
ten  years."    Comp.  St.  1016,  §  10333. 

The  Penal  Code  re-enacted  the  provisions  of  this  section  in  section 
163  of  the  Penal  Code,  repealing  section  5457  of  the  Rev.  Stats,  in  sec- 
tion 341  of  the  Penal  Code  (Comp.  St.  1916,  §  10515).  The  power  to 
impose  a  sentence  at  hard  labor  for  an  offense  of  this  kind  therefore 
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existed  at  the  time  of  the  enactment  of  the  Penal  Code,  and  that  pow- 
er was  preserved  to  the  court  by  the  provisions  of  section  338  of  the 
Penal  Code. 

No  error  is  found  in  the  judgment  of  the  trial  court,  and  the  judg- 
ment of  the  trial  court  will  be  affirmed. 


VON  AEX  v.  SHAFEB  et  aL 
(Circuit  Court  of  Appeals,  Ninth  Circuit    May  T,  1917.) 

1.  False  IifPsisoNMEitT  €=>8 — Liabtlitt  of  Maoistbate. 

Under  Comp.  Laws  Alaska  1913,  §§  2389,  2408,  requiring  defendants  to 
be  taken  before  a  magistrate  without  delay,'  and  providing  that,  when  a 
defendant  Is  brought  before  a  magistrate,  the  magistrate  must  Immediate- 
ly inform  him  of  the  charges  against  blm,  and  his  right  to  counsel,  It 
was  the  duty  of  a  dty  magistrate,  when  he  saw  that  the  city  marshal  had 
a  person  under  arrest,  to  cause  the  offender  to  be  brought  l>efore  him, 
and  a  charge  to  be  made,  and  to  afford  him  a  hearing,  or  the  opportunity 
of  ball ;  and  where,  instead  of  doing  this,  he  permitted  the  marshal  to 
Imprison  the  offender  until  the  following  day,  and  when  his  right  to  hold 
defendant  was  challenged  by  defendant's  friends,  asserted  such  right 
and  said  there  would  be  nothing  doing  until  the  next  day,  he  was  liable  In 
damages  for  false  Imprisonment,  and  was  not  entitled  to  claim  Immunity 
by  reason  of  his  oflice,  as  he  never  acquired  Jurisdiction  of  defendant's 
person  or  authority  to  hold  him  in  jail. 

[Ed.  Note. — For  other  cases,,  see  False  Imprisonment,  Cent  Dig.  §S' 
6&-73.] 

2.  FAI.8E  lUPBISONMENT  9=98 — ^LlABIUTT  OF  OFFICEB — DKLAT  IN  TAKIHO  BE- 

FOBE  MaOISTBATE. 

A  city  marshal,  who  Imprisoned  a  person  arrested  by  him  and  kept  him 
In  jail  from  1  o'clock  in  the  afternoon  until  10  o'clock  the  next  day,  with- 
out taking  him  before  a  magistrate,  in  violation  of  Comp.  Laws  Alaska 
1913,  §  2389,  was  liable  in  damages  for  false  Imprisonment 

[Ed.  Note. — For  other  cases,  see  False  Imprisonment,  Cent  Die.  SS 
08-73.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Action  by  Victor  Von  Arx  against  W.  A.  Shafer  and  another. 
Judgment  for  defendants,  and  plaintiff  brings  error.  Reversed  and 
remanded. 

J.  H.  Cobb,  of  Juneau,  Alaska,  for  plaintiff  in  error. 

Cheney  &  Ziegler,  of  Juneau,  Alaska,  for  defendants  in  error. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge.  The  parties  hereto  will  be  designated 
plaintiff  and  defendants  as  in  the  court  below.  The  plaintiff  brought 
an  action  against  the  defendants  to  recover  damages  for  false  impris- 
onment. The  defendant  Shafer  was  the  city  marshal  of  the  town  of 
Douglas,  Alaska,  and  the  defendant  Henson  was  the  city  magistrate. 
During  the  progress  of  the  trial  tlie  court  directed  a  nonsuit  as  to  Hen- 
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son,  and  at  the  close  of  the  evidence  instructed  the  jury  to  return  a 
verdict  for  the' defendant  Shafer.  The  court  was  clearly  in  error  in 
both  rulings. 

The  plaintiff  and  the  defendant  Shafer  engaged  in  a  personal  alter- 
cation and  fist  fight  on  a  street  in  Douglas.  Bystanders  separated 
them,  and  thereupon  Shafer  drew  his  revolver  and  told  the  plaintiff 
that  he  was  under  arrest.  He  took  the  plaintiff  to  the  jail,  and  without 
lodging  a  complaint  against  him,  or  taking  him  before  the  magistrate, 
he  confined  him  in  jail,  where  the  plaintiff  remained  from  1  o'clock  in 
the  afternoon  until  10  o'clock  the  following  morning,  when  he  was 
brought  into  the  courtroom,  and  Henson,  the  magistrate,  made  out  a 
complaint.  Henson  testified  that  he  made  up  his  mind  that  the  case 
was  not  strong  enough  to  be  prosecuted  on  the  charge  of  resisting  an 
officer,  and  that  he  thereupon  wrote  a  complaint  charging  the  plaintiff 
with  using  obscene  and  profane  language,  in  violation  of  an  ordinance 
of  the  town  of  Douglas.  Thereafter  plaintiff  was  found  guilty  by  the 
magistrate,  but  on  appeal  to  the  District  Court  he  was  acquitted.  At 
the  time  when  the  plaintiff  was  brought  to  the  jail,  Henson,  was  present. 
He  testified  to  the  following  conversation  at  that  time: 

"He  [Shafer]  said,  'I  have  got  Von  Ars  down  here.'  And  I  said,  'Tou  look 
as  though  you  had  got  somebody.'  And  he  was  mud  from  head  to  fo'ot,  his 
face  was  scratched,  and  that  is  all  I  said.  He  said,  'I  am  going  on  to  get  say 
dinner  and  cleaned  up ;' .  and  that  Is  all  I  saw  of  the  marshal." 

Fuesi,  a  hardware  merchant,  testified  that  in  the  afternoon  of  the 
day  of  the  arrest,  in  company  with  one  Hunsaker,  he  went  to  Henson 
and  said  that  he  and  Hunsaker  would  "go  good"  for  the  plaintiff ;  "Let 
him  out ;  let  him  go  home ;"  and  that  Henson  said,  "Nothing  doing  un- 
til to-morrow  at  10  o'clock."  It  is  not  denied  that  Puesi  and  Hunsaker 
were  men  of  property,  and  on  the  trial  Henson  admitted  that  he  knew 
that  the  plaintiff  could  furnish  any  reasonable  bail.  He  denied,  how- 
ever, that  Fuesi  and  Hunsaker  oflrered  to  go  bail  for  the  plaintiff ;  but 
he  admitted  that  at  5  o'clock  that  afternoon  he  had  a  conversation  with 
Fuesi,  in  which  the  latter  said : 

"'  "What  are  you  holding  Von  Arx  for?  You  have  no  right  to  arrest  him.' 
I  said,  'Well,  I  don't  luiow  about  that ;  well,  he  Is  In  Jail.'  He.  said,  'I  know 
he  is ;  I  heard  so,  but  you  cannot  keep  him  In  ]alL'  I  said,  'Well,  I  guess  I 
can ;  I  guess  we  can.' " 

Upon  the  facts  as  they  are  admitted  by  both  the  defendants,  a  gross 
and  wanton  outrage  was  committed  upon  the  plaintiff.  He  was  a  prop- 
erty owner,  and  for  12  years  had  been  a  resident  of  the  town  of  Doug- 
las. He  was  arrested  and  deprived  of  his  personal  liberty,  the  right  to 
which  is  most  jealously  guarded  in  American  jurisprudence,  and  im- 
prisoned in  jail  for  a  period  of  21  hours  without  a  warrant,  without 
the  semblance  of  legal  process,  and  upon  no  charge  of  violation  of  law. 
The  plaintiff  testified  that  before  he  was  put  in  jail  he  asked  Shafer 
to  bring  him  into  court,  that  Shafer  made  no  answer,  and  that  on  ap- 
proaching the  jail  he  said  to  Shafer,  "Here  is  Mr.  Henson  in  the  door- 
way," and  that  Shafer  took  his  club  and  said,  "Come  on  to  jail,"  and 
immediately  put  him  in  jail.  Shafer  denied  that  the  plaintiff  made 
any  such  request,  and  he  testified  that  after  he  put  the  plaintiff  ia  jail 
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he  went  out  home  to  his  dinner,  then  took  his  clothes  to  Ae  cleaners, 
and  afterwards  was  engaged  in  looking  after  witnesses  on  the  case,  up 
to  about  4  o'clock,  and  that  he  then  went  to  Henson  to  make  out  a 
complaint,  but  failed  to  find  him  in  the  oihce  at  that  time. 

[1]  The  laws  of  Alaska,  applicable  to  the  case,  are  not  materially 
different  from  those  which  prevail  generally  in  the  states.  Section 
2389,  Compiled  Laws,  provides : 

"That  the  defendant  must  In  all  cases  be  taken  before  the  magistrate 
without  delay." 

And  section  2408  provides: 

"That  when  the  defendant  is  brought  before  a  magistrate  upon  an  arrest, 
either  with  or  without  warrant,  oh  a  charge  of  having  committed  a  crime,  the 
magistrate  must  immediately  Inform  him  of  the  charge  against  bim  and  of 
his  right  to  the  aid  of  counsel  before  any  further  proceedings  are  had." 

It  was  the  plain  duty  of  Shaf  er,  upon  arresting  the  plaintiff,  to  take 
him  forthwith  to  the  magistrate.  He  had  no  right  to  defer  this  in  order 
to  eat  his  dinner,  clean  his  clothes,  or  look  after  witnesses.  Harness  v. 
Steele,  159  Ind.  286,  64  N.  E.  875 ;  Ocean  Steamship  Co.  v.  Williams, 
69  Ga.  251 ;  Keefe  v.  Hart,  213  Mass.  476,  100  N.  E.  558,  Ann.  Cas. 
1914A,  716.    In  the  case  last  cited  the  court  said : 

"The  defendants  had  no  right  to  detain  the  plalntiS  to  enable  them  to  make 
a  further  Investigation  of  the  charge  against  him.  It  was  their  duty  to  bring 
him  before  the  court  as  soon  as  reasonably  could  be  done.  •  *  •  It  cannot 
be  said  as  matter  of  law  that  their  delay  for  an  hour  and  a  quarter  was 
reasonable."  , 

It  was  the  plain  duty  of  Hensoft,  when  he  saw  that  the  marshal  had 
the  plaintiff  under  arrest,  to  cause  the  plaintiff  to  be  brought  before 
him,  and  a  charge  to  be  made  against  him,  and  to  afford  him  a  hearing 
or  the  opportunity  of  bail.  Instead  of  so  doing,  he  permitted  the  mar- 
shal to  imprison  the  plaintiff,  and  later  in  the  day,  when  his  right  to 
hold  the  plaintiff  in  jail  was  challenged,  his  answer  was,  "Well,  I  guess 
I  can ;  t  guess  we  can ;"  and  further  said : 

"Nothing  doing. .  1  don't  want  to  talk  to  you  any  more.  Tbeive  is  nothing 
doing  until  to-moirow  morning  at  10  o'dock." 

This  is  not  a  case  in  which  Henson  can  claim  immunity  from  respon- 
sibility by  reason  of  his  office  o{  magistrate.  He  never  acquired  juris- 
diction of  the  person  of  the  plaintiff,  or  the  authority  to  hold  him  in 
jail.  Instead  of  obeying  the  plain  provisions  of  the  law,  he  pursued  a 
course  wholly  different  in  nature. 

"When  he  does  this,  he  steps  over  the  boxmdary  of  his  Judicial  authority, 
and  is  as  much  out  of  the  protection  of  the  law  in  respect  to  the  particular  act, 
as  if  he  held  no  office  at  all."  Cooley  on  Torts,  416 ;  Brosde  v.  Sanderson,  86 
Wis.  368,  57  N.  W.  49;  Piper  v.  Pearson,  2  Gray  (Mass.)  120,  61  Am.  Dec. 
438;  Clarke  t.  May,  2  Gray  (Mass.)  410,  61  Am.  Dec.  470;  La  Roe  v.  Roeser,  8 
Mich.  537 ;  Truesdell  v.  Combs,  83  Ohio  St.  186 ;  Robinson  v.  Dow,  Fed.  Cas. 
No.  11,950;  Pratt  v.  Hill,  16  Barb.  (N.  T.)  303. 

[2]  It  is  equally  clear,  upon  the  facts  as  they  are  admitted,  that 
Shafer  also  is  answerable  in  damages  for  false  imprisonment.  In  11 
Ruling  Case  Law,  800,  it  is  said:  \ 

"The  duty  of  the  one  making  such  an  arrest  to  bring  the  prisoner  before  a 
proper  magistrate  or  prosecuting  officer,  that  proceedings  for  the  trial  of  the 
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prisoner'  may  be  Instituted,  and  that  he  may  have  an  opportrmlty  to  give  ball 
or  otherwise  procure  his  release,  Is  even  more  imperative  than  II  a  warrant 
had  been  Issued  before  arrest." 

In  Ocean  Steamship  Co.  v.  Williams,  69  Ga.  251,  the  court  said: 

"That  It  was  the  duty  of  the  party  making  or  causing  the  arrest  to  convey 
the  person  arrested,  without  delay,  before  the  most  convenient  officer  authorized 
to  receive  an  affidavit  and  Issue  a  warrant,  is  too  plain  to  admit  of  cavil  or 
dilute.  •  •  •  Time  is  not  given  to  make  an  investigation  of  the  facts  of 
the  transaction,  but  to  procure  the  warrant.  •  •  •  The  arrest  is  allowed 
only  for  the  fkurpose  of  carrying  the  party  before  a  magistrate." 

In  Harness  v.  Steele,  159  Ind.  286,  64  N.  E.  875,  the  court  said: 

"But  the  power  of  detaining  the  person  so  arrested,  or  restraining  him  of  hla 
liberty,  In  such  a  case  is  not  a  matter  within  the  discretion  of  the  officer 
making  the  arrest.  He  cannot  legally  -hold  the  person  arrested  in  custody  for 
a  longer  period  of  time  than  Is  reasonably  necessary,  under  all  of  the  cir- 
cumstances of  the  case,  to  obtain  a  proper  warrant  or  order  for  his  further 
detention  from  some  tribunal  or  officer  authorized  under  the  law  to  issue  such 
a  warrant  or  order.  If  the  person  arrested  Is  detained  or  held  by  the  oflBcer 
for  a  longer  period  of  time  than  is  required  under  the  circumstances,  without . 
sudi  warrant  or  authority,  he  will  have  a  cause  of  action  for  false  imprison- 
ment against  the  officer  and  all  others  by  whom  he  has  been  unlawfully  de- 
tained or  held." 

;  In  Leger  v.  Warren,  62  Ohio  St.  500,  508,  57  N.  E.  506,  508  (51  I* 
R.  A.  193,  78  Am.  St.  Rep.  738),  it  was  said: 

"To  afford  protection  to  the  officer  or  person  making  the  arrest,  the  authori- 
ty must  be  strictly  pursued ;  and  no  unreasonable  delay  in  procuring  a  proper 
warrant  for  the  prisoner's  detention  can  be  excused  or  tolerated.  Any  other 
rule  would  leave  the  power  open  to  great  abuse  and  oppression." 

'  In  Brock  v.  Stimson,  108  Mass.  520,  11  Am.  Rep.  390,  Judge  Gray 
said : 

"The  statute  authorizes  the  arrest  without  a  warrant,  only  as  a  preliminary 
step  towards  taking  the  prisoner  before  a  court." 

I  And  the  court  held  that,  if  the  oflficer  omits  to  take  the  prisoner  be- 
fore the  court,  he  is  liable  to  him  for  assault  and  false  imprisonment. 
In  Markey  v.  Griffin,  109  111.  App.  212,  the  court  sAid: 
'"Fbe  right  to  release  upon  bail  is  so  firmly  groimded  in  our  system  of  Juris- 
prudence by  federal  and  state  Constitutions,  and  statute  and  common  law,  that 
one  accused  of  crime,  whether  guilty  or  Innocent,  cannot  b6  deprived  of  the 
right  with  impunity.  Whether  ball  shall  be  granted,  or  a  party  deprived  of  it. 
Is  not  to  be  left  to  the  determination  of  a  dty  marshal  or  police  officer." 

Other  cases  of  similar  import  are  Schoette  v.  Drake,  139  Wis.  18, 
120  N.  W.  393;  Jackson  v.  Miller,  84  N.  J.  Law,  189,  86  Atl.  50; 
Burke  v.  Bell,  36  Me,  317;  Judson  v.  Reardon,  16  Minn.  431  (Gil. 
387). 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial. 
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GEOB6E  T.  MEXBRS. 

(Circuit  Ctourt  of  Appeals,  Nintli  Circuit.    May  7,  1917.) 

No.  2806. 

1.  AssioNMENTs  ®=»132 — ^ACTioxr  ON  Assigned  Claim — Issues,  Pboof,  and 

Variance. 

In  an  action  on  an  assigned  claim,  cross-examination  to  sbow  that 
plaintiff  was  not  the  real  party  in  interest  was  properly  excluded,  where 
such  matter  was  not  set  up  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent.  Dig.  §§  227,  228.] 

2.  Witnesses    ^=»275(5) — Cbobb-Kzauinahon — ItDOTATioN    bt    Dibeot    Ex- 

AKINATION. 

In  an  action  for  services  and  for  rent,  where  plaintiff  on  her  direct 
examination  testified  concerning  entries  In  a  book  by  her  husband,  but  con- 
fined her  testimony  to  the  work  account,  and  the  part  of  the  book  con- 
taining the  rental  account  was  not  in  evidence,  and  she  was  not  questioned 
concerning  such  entries,  a  question,  asked  her  on  cross-examination,  as 
to  whether  her  husband  wrote  down  in  the  book  about  the  rent,  was 
properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cfent.  Dig.  §  971.1 

8.  Witnesses    ®=»230 — Examination — Ionobance    or    Lanoxtaqb — Beading 
Documentabt  Evidence. 
Where  an  Assyrian  witness,  who  Identified  a  page  of  an  account  book 
'   and  testified  that  it  was  in  his  writing,  stated  that  he  could  not  translate 
the  writing  from  Assyrian  to  English,  the  court  properly  refused  to  re- 
quire Mm  to  read  it  the  best  he  could,  especially  where,  the  court  and  the 
jury  had  dlfiiculty  in  understanding  his  testimony. 
[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  U  811,  812.] 

4.  Witnesses  €=s>287(l) — ^Examination — Meaning  of  Witness. 

Where  aq  Assyrian  witness  had  great  difficulty  in  making  himself  under- 
stood, It  was  not  error  to  permit  a  question  on  redirect  examination  as  to 
what  he  meant  by  the  word  "settling,"  and  whether  he  meant  that  they 
paid  afterwards,  or  whether  anything  more  was  said  about  Settling. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  {}  930,  1000.] 

6.  Witnesses  «=»388<2) — Impeachment — Contbaoictobt  Statements — Latino 
Foundation. 

A  question  asked  a  witness  as  to  whether,  In  a  proceeding  in  the  com- 
missioner's couit,  another  witness  was  not  asked  about  a  certain  matter, 
was  properly  excluded,  where  the  latter  liad  testified,  but  no  foundation 
for  Impeaching  him  had  been  laid  by  questioning  him  as  to  any  statement 
before  the  commissioner. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  §  1233.] 

•.  Witnesses  €=»280 — Cross-Examination — Abqumentative  Questions. 

Defendant  in  his  cross-examination  claimed  to  be  unable  to  recall  a 
date,  whereupon  plaintiff's  counsel  asked  him  If  two  of  plaintiff's  children 
were  burned  at  the  time  of  such  fire,  and  whether  "that  didn't  make  any 
Impression  on  your  mind,  so  that  you  can  tell  this  jury  when  that  hap- 
pened— those  two  children  and  lots  of  the  goods  In  the  building  lost,  and 
still  you  don't  remember  when  that  fire  occurred."  The  question  was 
objected  to  as  argumentative.  Held,  that  there  was  no  abuse  of  discre- 
tion In  allowing  counsel  to  call  to  the  mind  of  the  witness  a  circumstance 
from  which  the  jury  might  infer  that  the  witness  was  not  testifying  ac- 
curately in  stating  that  he  could  not  recall  the  date. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  988,  990-993.] 

4=>For  otliar  easM  tae  aame  tODlc  A  KKT-NUMBGR  In  all  Kcy-Numbersd  Dlcwts  ft  Iud«xet 
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In  Error  to  the  Mstrict  Court  of  the  United  States  for  the  First  Di- 
vision of  the  District  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Action  by  Mrs.  George  Meyers  against  Michael  George.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Gunnison  &  Robertson,  of  Juneau,  Alaska,  for  plaintiff  in  error. 

Cheney  &  Ziegler,  of  Juneau,  Alaska,  for  defendant  in  error. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Mrs.  George  Meyers  brought  action  against 
Michael  George,  stating  two  causes  of  action :  One  for  services  ren- 
dered; the  other  for  rental  of  a  store  building  occupied  and  used 
jointly  by  Mrs.  Meyer's  husband  and  the  defendant,  George.  Plaintif? 
alleged  that  Meyers  for  good  and  valuable  consideration  assigned  and 
transferred  to  her  the  demand  for  rental,  and  that  she  was  at  the  time 
of  the  institution  of  the  action  the  lawful  owner  and  holder  of  the 
claim.  The  defendant  filed  a  general  denial,  and  made  counterclaim 
for  money  loaned  by  him  to  plaintiff.  The  jury  rendered  a  gen- 
eral verdict  in  favor  of  plaintiff  for  $418.35.  Judgment  was  entered 
upon  the  verdict,  new  trial  was  denied,  and  the  defendant  George  sued 
out  a  writ  of  error. 

[1]  Mrs.  Meyers  testified  to  the  effect  that  her  husband  had  assign- 
ed to  her  the  rental  account  involved  in  the  second  cause  of  action. 
Upon  cross-examination  she  was  asked  how  much  she  paid  her  hus- 
band for  the  account.  Counsel  for  plaintiff  below  objected,  upon  the 
ground  that  defendant  had  raised  no  question  about  there  being  an  as- 
signment, and  that  it  was  not  necessary  that  Mrs.  Meyers  should  have 
paid  her  husband  anything,  the  accouM  having  been  assigned  for  the 
purpose  of  collection  in  this  suit.    The  court  sustained  the  objection. 

Meyers,  the  husband,  testified  that  he  had  no  interest  in  the  case, 
financially  or  in  any  way,  and  that,  if  Mrs.  Meyers  obtained  judgment, 
no  part  of  the  money  would  come  to  him.  If  the  purpose  of  the  cross- 
examination  was  to  show  tliat  Mrs.  Meyers  was  not  the  real  party  in 
interest,  the  answer  should  have  set  up  such  matter.  Pomeroy's  Code 
Remedies,  §§  131  and  711 ;  5  C.  J.  p.  994  et  seq.  In  Haviland  v.  John- 
son, 70  Or.  83,  139  Pac.  720,  the  Supreme  Court  of  Oregon  held  that 
an  assignment  of  a  claim  for  the  purpose  of  collection  is  based  upon 
a  valuable  consideration  and  is  sufficient,  that  a  defendant  is  not  to  be 
prevented  from  making  any  defense  that  he  could  have  made  had  the 
action  been  brought  by  the  assignor  in  his  own  name,  and  that  where 
the  assignor  is  a  witness  in  the  case  he  is  bound  by  the  judgment. 

[2]  After  Mrs.  Meyers  testified  on  her  direct  examination  concern- 
ing rental  payments  and  entries  by  her  husband  in  a  book,  she  was 
asked  on  cross-examination  this  question : 

"About  the  rfent  In  there,  did  your  husband  write  down  In  this  book  about 
the  rent,  too?" 

Plaintiff  objected,  upon  the  ground  that  the  witness  had  not  testified 
to  the  book  about  the  rent  due  to  Meyers,  but  had  confined  her  testi- 
mony to  the  work  account,  which  she  said  her  husband  wrote  down 
for  the  defendant  George  and  her.  The  court  sustained  the  objection. 
The  court  did  not  err,  because  it  does  not  appear  that,  when  the  ques- 
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tion  was  asked,  that  part  of  the  book  which  contained  the  rental  ac- 
count involved  in  the  second  cause  of  action  was  in  evidence,  or  that 
the  witness  had  been  questioned  Concerning  the  rental  entries  in  her 
direct  examination. 

[3]  Error  is  assigned  because  the  court  refused  to  permit  the  wit- 
ness George  Meyers  (who  was  an  Assyrian)  to  comply  with  a  direc- 
tion of  the  defendant's  counsel  to  the  witness  to  read  a  certain  writing 
in  a  book  of  account  then  in  evidence.  The  witness  stated  that  he 
could  not  read  it.  Thereupon  defendant's  counsel  said,  "Do  the  best 
you  can,  George."  Witness  replied  interrogatively,  "Read  it  in  Eng- 
lish?" Question,  "Yes;  I  cannot  understand  Assyrian."  Plaintiff's 
counsel  objected,  and  the  court  sustained  the  objection,  for  the  reason 
that  the  matter  was  immaterial  and  irrelevant  at  that  time,  because  all 
that  the  witness  had  done  was  to  identify  the  page  and  to  say  that 
it  was  his  writing.  In  view  of  the  statement  of  the  witness  that  he  could 
not  translate  the  writing  from  Assyrian  to  English,  and  of  a  previous 
statement  by  the  judge  to  the  effect  that,  unless  the  jury  and  court 
could  understand  the  testimony  of  the  witness  better  than  they  seemed 
to  be  understanding  it,  an  interpreter  would  have  to  be  called,  there  was 
no  error  in  the  ruling.  Afterwards,  by  direction  of  the  court  an  in- 
terpreter was  sworn. 

[4]  It  is  argued  that  the  court  erred  in  permitting  a  witness,  an  As- 
syrian, Louis  Saloum,  to  answer  on  redirect  examination  this  question : 

"Now,  what  I  want  to  get  at — ^what  do  you  mean  by  the  word  'settling'?  Do 
you  mean  they  pay  afterwards?  'V^as  there  anything  more  said  about  them 
settling?" 

As  it  is  very  plain  from  the  record  that  the  witness  had  great  diffi- 
culty in  making  himself  understood,  the  court  was  right  in  permitting 
the  question,  in  order  to  help  make  clear  the  meaning  of  the  witness. 

[5]  The  witness  Saloum,  having  testified  to  certain  matters  which 
had  transpired  in  a  proceeding  in  the  commissioner's  court,  was  asked 
on  cross-examination  herein  if  it  was  not  a  fact  that  in  the  proceedings 
in  the  commissioner's  court  George  Meyers  was  asked  whether  or  not 
Mike  George  owed  him  any  money.  In  view  of  the  fact  that  George 
Meyers  himself  had  been  a  witness  before  Saloum  was  called,  if  coun- 
sel desired  to  impeach  Meyers,  he  should  have  laid  the  foundation  by 
interrogating  Meyers  himself  as  to  any  statement  before  the  commis- 
sioner. We  find  no  error  in  the  ruling  that  the  question  was  not 
proper. 

[8]  The  defendant,  Georgej  on  cross-examination,  among  other 
things,  in  order  to  fix  a  date,  referred  to  a  fire  as  having  occurred  in 
1909  or  1910.    Counsel  for  plaintiff  then  asked : 

"Q.  And  at  the  time  of  that  fire  there  were  two  of  her  children  burned  up?" 
(meaning  two  of  Mrs.  Meyer's  children). 

Witness  answered: 
"Yes,  sir." 

Thereupon  counsel  for  defendant  objected  to  the  question  as  im- 
material.   This  question  was  then  asked : 

"And  that  didn't  make  any  impression  on  your  mind,  so  that  you  can  tell 
this  Jury  when  that  happened — those  two  children  and  lots  of  the  goods  in 
the  building  lost,  and  stUl  you  don't  remember  when  that  fire  occurtcd?" 
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Objection  was  made  on  the  ground  that  the  question  was  argumenta- 
tive. The  court  permitted  the  question,  and  thereupon  defendant  tes- 
tified as  to  the  date  of  certain  events  and  to  other  matters.  There  was 
no  error  in  the  ruling  of  the  court,  because,  on  the  cross-examination 
of  Mrs.  Meyers,  defendant's  counsel  himself  endeavored  to  fix  a  date 
by  directing  the  attention  of  the  witness  to  the  time  when  the  particular 
house  burned  down ;  the  event  having  become  important  in  fixing  the 
time  as  to  certain  items  of  the  accounts  involved.  We  perceive  no  abuse 
of  discretion  in  allowing  counsel  on  cross-examination  to  call  to  the 
mind  of  the  witness  a  circumstance  from  which  the  jury  might  reason- 
ably infer  that  the  witness  was  not  testifying  accurately  in  stating  that 
he  could  not  recall  the  date. 

We  find  no  error  in  the  case.    Judgment  is  affirmed. 


YORK  et  al.  v.  TJNITBD  STATES. 
(Carcult  Court  of  Appeals,  Ninth  Circuit.    May  7,  1916.) 

1.  Cbiminai,  Law   9=»C60 — Remabk   of  Coubt — Objections — Reference  to 

Failttre  to  Testift. 

Where,  in  connection  with  an  endeavor  by  defendant's  counsel  to  In- 
troduce a  letter  written  by  defendant,  the  court  remarked  that  in  hl9 
opinion  defendant's  testimony  on  the  stand  would  be  more  Important 
than  the  letter,  whereupon  defendant's  counsel,  without  objection  to  the 
remark,  called  defendant  to  the  stand,  the  statutory  protection  against 
any  reference  to  defendant's  right  to  testify  was  waived  by  the  failure  to 
object. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  1536, 1537.) 

2.  Criminal  Law  €=»413(2) — ^Evidence — Letters — Admission  of  Whole  Cok- 

sespondenck. 

The  rule  that,  when  statements  constituting  accusations  are  received 
against  a  defendant,  he  may  prove  his  self-serving  statements  In  con- 
nection therewith,  did  not  authorize  the  admission  of  defendant's  answer 
to  an  accusatory  letter,  where  the  acaisatory  letter  was  offered  by  defend- 
ant over  the  objection  of  the  district  attorney,  and  not  by  the  government 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  933,  934.] 

3.  Cbiminal  Law  «=»1039 — Appeal — Objections — Necessitt. 

Anything  said  or  done  with  reference  to  a  block  of  iron  not  offered  in 
evidence,  but  placed  where  it  could  be  seen  by  the  jury  and  examined  by 
one  of  them,  was  not  reviewable,  where  no  objection  was  made,  and 
the  court  was  not  called  upon  to  make  any  mling. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §}  2647,  2648.] 

4.  Cbiminal  Law  ^=»370 — Evidence — Other  Offenses — ^Knowledge. 

On  a  trial  for  conspiracy  to  pass  counterfeit  coins,  evidence  of  an  at- 
tempt by  one  of  the  defendants  to  pass  a  counterfeit  coin  six  months 
prior  to  the  alleged  date  when  the  conspiracy  was  formed  was  admissible 
to  show  guilty  knowledge  of  the  character  of  the  coins  by  one  of  the 
conspirators. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  825-«29.] 

5.  Counterfeiting  iS=9l8 — Evidence — Aduissibilitt. 

Where,  on  a  trial  for  conspiracy  to  pass  counterfeit  coins.  It  was  shown 
that  defendants  went  together  to  S.,  that  they  were  both  in  a  saloon 
when  one  of  them  attempted  to  pass  a  counterfeit  coin,  that  they  then 
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knew  they  w^re  being  watched,  and  that  one  of  them  went  to  the  entrance 
to  a  toilet,  evidence  that  after  he  came  out  a  witness  found  27  gold 
pieces  in  the  flush  box  was  properly  admitted,  as  tending  to  show  that  he 
placed  the  coins  there  and  was  knowingly  engaged  in  passing  counterfeit 
coins. 
[Ed.  Mote. — For  other  cases,  see  Counterfeiting,  Cent.  Dig.  ff  41-45.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California. 

RoUie  A.  York  and  another  were  convicted  of  an  offense,  and  they 
bring  error.    Affirmed. 

Marshall  B.  Woodworth,  of  San  Francisco,  Cal.  (H.  L.  Levin,  of 
San  Francisco,  Cal.,  of  counsel),  for  plaintiffs  in  error. 

John  W.  Preston,  U.  S.  Atty.,  and  M.  A.  Thomas,  Asst.  U.  S.  Atty., 
both  of  San  Francisco,  Cal. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  [1]  The  plaintiffs  in  error  will  be  nam- 
ed herein  defendants,  as  they  were  in  the  court  below.  They  were  con- 
victed under  an  indictment  charging  them  with  a  conspiracy  to  pass 
counterfeit  $5  gold  pieces.  They  assign  error  to  certain  remarks  of 
the  trial  court  made  under  the  following  circumstances: 

Moffitt,  a  witness  for  the  government,  testified  that  he  had  a  conver- 
sation with  the  brother  of  the  defendant  York,  in  which  he  stated  that 
he  believed  that  the  defendant  York  knew  more  about  these  counter- 
feit coins  than  he  said  he  knew,  and  he  asked  York's  brother  to  com- 
municate with  York  and  ask  him  if  he  would  not  give  information  to 
clear  up  the  matter.  It  appeared  that  a  letter  was  written  by  the 
brother,  and  answered  by  the  defendant  York.  Counsel  for  the  de- 
fendants twice  endeavored  to  introduce  the  letter  of  the  defendant 
York  in  evidence.  The  court  excluded  it,  on  the  ground  that  it  was 
not  proper  evidence,  and  that  it  was  self-serving.  When  a  third  at- 
tempt was  made,  the  court  said : 

"My  opinion  is — ^it  may  be  an  old-fashioned  notion — that  the  testimony  of 
the  defendant  Tork  here  on  the  stand  would  be  of  a  great  deal  more  impor- 
tance than  the  letter  which  he  wrote;   it  may  be  self-serving." 

To  which  counsel  for  defendants  replied: 
"We  will  put  Torlt  on  the  stand  in  order  to  get  the  record  straight" 

And  York  was  thereupon  put  upon  the  stand.  No  objection  was 
made  to  the  remark  of  the  court,  no  instruction  was  asked  in  re- 
gard to  it,  and  no  exception  of  any  kind  was  taken  in  connection  there- 
with. Counsel  for  the  defendants  rely  upon  McKnight  v.  United 
States,  115  Fed.  972,  54  C.  C.  A.  358,  a  case  holding  it  to  be  prejudi- 
cial error  for  the  court  or  counsel  to  call  the  attention  of  the  jury  in 
a  criminal  case  to  the  defendant's  right  under  the  statute  to  testify  in 
his  own  behalf.  In  that  case,  however,  timely  objection  was  taken  to 
the  language  of  the  court.  Undoubtedly  the  protection  afforded  the  de- 
fendant by  the  statute  to  which  effect  was  given  in  that  case,  and  in 
Wilson  V.  United  States,  149  U.  S.  60,  13  Sup.  Ct.  765,  37  L.  Ed. 
650,  may  be  waived  by  the  defendant,  and  we  think  it  should  be  held 
that  it  is  waived  in  a  case  where  no  objection  is  made.  Shelp  v.  United 
241 F.— 42 


Digitized  by 


Google 


658  241  FEDBBAL  RBPORTBB 

States,  81  Fed.  694,  26  C.  C.  A.  570;  Chadwick  v.  United  States,  141 
Fed.  225,  72  C.  C.  A.  343 ;  Higgins  v.  United  States,  185  Fed.  710, 
108  C.  C.  A.  48;  Kettenbach  v.  United  States,  202  Fed.  377,  120  C.  C. 
A.  505;  Donaldson  v.  United  States,  208  Fed.  4,  125  C.  C.  A.  316; 
Crumpton  v.  United  States,  138  U.  S.  361,  11  Sup.  Ct.  355,  34  L.  Ed. 
958. 

[2]  Error  is  assigned  to  the  exclusion  of  the  letter  of  the  defendant 
York  to  his  brother.  It  is  contended  that  the  letter  was  admissible  in 
evidence  under  the  authority  of  Crawford  v.  United  States,  212  U.  S. 
183,  29  Sup.  Ct,  260,  53  L.  Ed.  465,  15  Ann.  Cas.  392,  since  evidence 
was  admitted  of  the  contents  of  the  letter  of  the  brother,  in  response  to 
which  the  letter  in  question  was  written.  It  is  not  denied  that  the  let- 
ter of  the  defendant  York  contained  self-serving  statements.  But  the 
rule  is  invoked  that,  when  statements  constituting  accusations  are  re- 
ceived against  a  defendant,  he  may  prove  his  self-serving  statements 
in  connection  therewith,  by  reason  of  the  rule  admitting  the  whole  con- 
versation. 12  Cyc.  427.  But  the  rule  is  not  applicable  here,  for  the 
reason  that  the  evidence  of  the  contents  of  the  brother's  letter  was  not 
offered  by  the  government.  It  was  oflFered  by  the  defendant,  over  the 
objection  of  the  district  attorney.  It  is  too  obvious  to  require  discus- 
sion that  the  defendant  cannot,  by  offering  proof  of  the  contents  of  the 
first  letter,  obtain  the  right  to  introduce  in  evidence  his  own  self-serv- 
ing answering  letter, 

[3]  Several  assignments  of  error  relate  to  a  certain  "square  block 
of  iron."  The  prosecution  had  shown  that  a  square  block  of  iron  was 
found,  among  other  thin|fs,  in  the  basement  of  the  house  in  which  the 
defendant  Karr  had  resided.  The  block  was  not  introduced  in  evi- 
dence, although  it  seems  to  have  been  placed  where  it  was  exposed  to 
the  view  of  the  jury.  One  of  the  jurors  asked,  "May  I  see  that  square 
block  of  iron  ?"  and  said : 

"There  is  some  Impression  on  it  that  would  look,  as  though  It  was  the  face  of 
a  coin.    I  want  to  ascertain  the  size  of  the  coin  that  would  fit  in  there." 

Counsel  for  the  defendants  objected,  because  the  block  had  not  been 
introduced  in  evidence.  But  it  appears  that  counsel  for  the  defendants 
inquired  about  the  block,  and  asked  a  witness  for  the  government : 

"Could  you  say  yourself,  Professor,  whether  or  not  gold  heated  to  the 
necessary  degree  for  the  purpose  of  I)ecomlng  a  molten  mass,  placed  in  here, 
would  not  stick  in  this  ringr* 

To  which  the  witness  answered  that  he  would  not  qualify  as  an  ex- 
pert in  the  casting  of  gold  on  metals.  The  difficulty  in  the  way  of  as- 
signing error  to  anything  that  was  done  or  said  with  reference  to  the 
block  of  iron  is  that  the  defendants'  counsel  made  no  objection  to  any- 
thing that  was  said  or  done  in  connection  with  it,  and  the  court  was 
not  called  upon  to  make  any  ruling  in  any  way  relating  to  the  subject. 
It  may  be  added  that  the  court  instructed  the  jury  that  they  were  not 
to  consider  any  testimony  or  exhibits,  or  matters  or  things  exhibited  to 
them  during  the  trial,  unless  the  same  were  admitted  in  evidence  by  the 
court. 

[4]  It  is  contended  that  the  court  below  erred  in  admitting  evidence 
that  the  defendant  York  attempted  to  pass  a  $5  counterfeit  gold  coin 
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six  months  prior  to  the  date  when  the  conspiracy  was  charged  to  have 
been  formed.  The  evidence  was  admitted  for  the  purpose  of  showing 
guilty  knowledge  of  the  character  of  the  coins  by  one  of  the  conspira- 
tors, and  it  was  limited  to  that  purpose.  The  rule  is  well  settled  that 
such  evidence  is  admissible  in  counterfeiting  cases.  7  R.  C.  L.  919,  and 
cases  there  cited.  The  rule  is  not  inapplicable  to  the  case  of  a  conspira- 
cy to  utter  counterfeit  coins,  and  in  such  a  case  it  is  not  necessary  to 
show  that  all  the  conspirators  participated  in  the  prior  offense.  Bot- 
tomley  v.  United  States,  1  Story,  135,  Fed.  Cas.  No.  1,688;  State  v. 
Glidden,  55  Conn.  46,  8  Atl.  890,  3  Am.  St.  Rep.  23 ;  Breese  v.  United 
States,  203  Fed.  824,  122  C.  C.  A.  142;  Shea  v.  United  States,  236 
Fed.  97,  149  C.  C  A.  307;  MitcheU  v.  United  States,  229  Fed.  357, 
143  C.  C.  A.  477. 

[5]  It  is  said  it  was  error  to  admit  in  evidence  27  counterfeit  $5 
gold  pieces  found  in  the  rear  of  a  certain  saloon  in  Stockton  previous 
to  the  arrest  of  the  defendants.  It  was  shown  that  the  defendants  went 
to  Stockton  together,  were  seen  there  together,  and  that  they  were 
both  in  the  saloon  when  Karr  attempted  to  pass  a  counterfeit  $5  coin. 
At  that  time  the  defendants  were  being  watched,  and  they  knew  it. 
York  was  seen  to  go  into  the  saloon  and  go  back  to  the  entrance  to  the 
toilet.  After  he  came  out,  a  witness  went  in  and  found  the  27  gold 
pieces  in  the  flush  box  of  the  toilet.  In  view  of  the  fact  that  the  two 
defendants  were  working  together,  and  had  endeavored  to  pass  coun- 
terfeit $5  gold  pieces,  and  in  some  instances  had  passed  them,  and  that, 
when  they  discovered  that  they  were  under  surveillance  Karr  went  to 
the  back  of  the  saloon,  and  immediately  thereafter  the  counterfeit 
coins  were  found  where  he  might  have  concealed  them,  the  evidence 
was  properly  admitted,  we  think,  for  its  value  as  tending  to  show  that 
he  placed  the  coins  there  and  that  he  was  knowingly  engaged  in  pass- 
ing counterfeit  coins. 

We  find  no  error.    The  judgment  is  affirmed. 


HESS  V.  BOWBN. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    Mardi  12,  191T.) 
No.  4745. 
Spkoifio  Pebfobkanck  €=»90 — Oontbactb  fob  Salk  of  Lani>— Doubtful 

TiTUi. 

F.'s  father  conveyed  land  to  him  for  life  or  for  years  subject  to  for- 
fdture  on  certain  conditions,  the  land  to  vest  In  hla  issue,  If  any,  at  the 
time  of  his  death,  and,  if  he  Bhould  be  without  issue  at  the  termination  of 
the  estate,  to  vest  In  the  grantor's  four  children,  subject  to  be  divested  by 
the  birth  of  children  to  F.  after  forfeiture  and  before  his  death.  3b'.,  while 
unmarried  and  without  issue,  forfeited  the  land,  and  the  grantor's  four 
other  children  conveyed  to  him.  The  state  ISupreme  Court  held,  In  a 
suit  Involving  part  of  the  land,  that  the  grantor's  four  children  took  only 
a  determinable  fee.  F.  sold  another  part  of  the  land  to  defendant,  con- 
tracting to  furnish  a  good  merchantable  title,  and  sued  defendant  for 
specific  performance.    Held,  that  as  the  court  could  not  adjudicate  the 
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rights  of  any  children  of  F.  who  might  be  born  snhsecinently,  his  title  was 
too  precarious  and  doubtful  to  fulfill  his  covenant,  and  a  decree,  ccwn- 
pelllng  the  purchaser  to  take  and  pay  for  such  title,  would  have  been  op- 
pressive and  unconscionable,  and  was  properly  refused,  without  con- 
struing the  deed. 

[Ed.  Note. — For  other  cases,  see  Spedflc  Performance,  Cent  Dig.  {{ 
267-277.] 

2.  Specific  Pebfobmancb  «=38 — Discbetion  of  Court. 

Specific  performance  of  a  contract  is  not  a  matter  of  right,  bat  rests  in 
the  sound  Judicial  discretion  of  the  court,  informed  and  directed  by  the 
established  principles,  rules,  and  practice  of  equity  jurisprudence. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  C&at.  Dig.  U 

17,  18.] 

3.  Equity  €=>54 — PsiNciPtES — Fobcb. 

The  principles,  rules  and  practice  of  equity  Jtirispradence  are  advisory 
rather  than  mandatory,  and  their  application  in  each  particular  case  is 
intrusted  to  the  conscience  of  the  chancellor. 

■  Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa ;  Martin  J.  Wade,  Judge. 

Suit  by  Francis  E.  Hess  against  Hugh  Bowep.  From  a  decree  for 
defendant  (237  Fed.  510),  plaintiff  appeals.    Affirmed. 

G.  B.  Haddock,  of  Bedford,  Iowa  (Ross  B.  Haddock,  of  Bedford, 
Iowa,  on  the  brief),  for  appellant. 
H.  P.  Jaqua,  of  Bedford,  Iowa,  for  appellee. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SANBORN,  Circuit  Judge.  [1]  This  appeal  challenges  a  decree  of 
dismissal  of  a  suit  for  specific  performance  of  an  agreement  made  by- 
Hugh  Bowen,  the  defendant  below,  to  purchase  545  acres  of  land  in 
the  state  of  Iowa  from  the  plaintiff,  Francis  E.  Hess,  on  condition  that 
the  latter  would  furnish  a  good  and  merchantable  title  to  this  land  in 
Fiihiself,  and  would  convey  that  title  by  a  warranty  deed  to  Bowen. 
The  defense  was  that  Hess  did  not  have,  and  could  not  furnish,  such 
a  title.  These  are  the  facts  which  condition  the  issue  whether  or  not 
the  court  below  was  in  error  in  refusing  to  enforce  the  contract  of  pur- 
chase. In  June,  1904,  C.  C.  Hess,  the  father  of  the  plaintiff,  Francis  E. 
Hess,  and  the  owner  of  these  and  other  lands,  made  a  deed  of  them, 
whereby  he  provided,  among  other  things:  (1)  That  Francis  should 
take  an  estate  for  life  or  for  years  in  the  lands  on  certain  conditions,  a 
violation  of  any  of  which  should  forfeit  His  estate ;  (2)  that  if  the  estate 
of  Francis  should  be  ended  by  his  forfeiture  thereof,  or  his  death,  and 
he  was  at  that  time  married,  his  wife  should  take  an  estate  as  long  as 
she  remained  his  wife  or  widow,  but  the  fee-simple  title  should  pass 
to  and  be  vested  in  the  issue  of  Francis,  if  any  there  should  be,  living 
at  the  time  of  his  death ;  (3)  that  if  Francis  should  be  without  issue  at 
the  termination  of  his  estate,  the  fee  simple  should  vest  in  the  grantor's 
four  other  children  who  were  named,  "the  estate  thus  granted  to  the 
four  persons  above  named  being  liable  to  be  divested  by  the  birth  of 
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children  to  Francis  E.  Hess  after  forfeiture  and  before  his  death.'' 
Francis  forfeited  his  estate  at  a  time  when  he  was  tinmarried  and  with- 
out issue.  Afterwards  the  title,  which  thereupon  vested  in  the  four 
other  children  of  C.  C.  Hess  who  were  named  in  his  deed,  was  con- 
veyed to  and  vested  in  Francis  E.  Hess,  and  he  now  has  it.  He  con- 
tends that  the  title  he  thus  obtained  is  a  good  and  merchantable  one, 
while  the  defendant  insists  that  it  is»not:  First,  because  by  the  ex- 
press terms  of  the  deed  of  C.  C.  Hess  it  is  "liable  to  be  divested  by  the 
birth  of  children  to  Francis  E.  Hess  after  forfeiture  and  before  his 
death,"  and  he  is  still  living;  and,  second  because  the  Supreme  Court 
of  Iowa,  in  Hess  v.  Kemen  Bros.,  169  Iowa,  646.  657,  149  N.  W.  847, 
upon  full  consideration  of  the  effect  of  the  deed  of  C.  C.  Hess  upon  the 
title  to  another  tract  of  land  conveyed  thereby,  held  that  all  the  title 
which  the  four  other  children  of  C.  C.  Hess  took  under  that  deed  was  a 
determinable  fee,  the  duration  of  which  depends  upon  whether  or  not 
there  are  children  bom  to  Francis  living  at  the  time  of  his  death,  and 
that  immediately  upon  the  death  of  Francis  with  living  issue  the  rights 
of  the  four  other  children  and  of  all  persons  claiming  under  convey- 
ances from  them,  and  hence  the  rights  of  Francis,  whose  only  title  is 
from  them,  and  of  all  those  who  may  claim  under  deeds  from  Francis, 
will  terminate. 

The  court  below  was  of  the  opinion  that,  whether  the  construction  by 
the  Supreme  Court  of  the  deed  made  by  C.  C.  Hess  was  right  or 
wrong,  the  title  of  Francis  was  not  merchantable,  and  on  that  ground 
declined  to  consider  or  decide  what  the  true  interpretation  and  legal 
effect  of  the  C.  C.  Hess  deed  was.  Counsel  for  Mr.  Hess  argue  that 
where  in  an  action  for  specific  performance  the  character  of  a  title  de- 
pends entirely  upon  questions  of  law,  it  is  not  only  the  province,  but 
the  absolute  duty,  of  the  court  to  determine  those  questions  of  law  on 
their  merits,  and  if  upon  such  determination  it  finds  the  title  of  the  ven- 
dor good  to  decree  performance  of  the  agreement  of  purchase,  and  in 
support  of  this  position  he  cites  Chesman  v.  Cummings,  142  Mass.  65, 
68,  7  N.  E.  13,  and  Dow  v.  Whitney,  147  Mass.  1.  7,  16  N.  E.  722.  No 
doubt  the  contention  is  well  founded  in  cases  in  which,  as  in  those 
cases,  all  persons  who  are  or  may  become  interested  in  the  title  are  in 
the  court  so  that  they  will  be  bound  by  its  decree.  But  suppose  that 
this  court  should  decide  that  under  the  deed  of  C.  C.  Hess  his  four 
other  children  took  a  title  in  fee  simple  which  has  been  conveyed  to 
Francis,  that  Francis'  title  is,  therefore,  good,  and  should  by  its  de- 
cree compel  the  defendant  Bowen  to  take  that  title  and  to  pay  the 
agreed  price  of  it,  $42,187.50;  and  then  suppose  that  children  should 
be  bom  to  Francis  E.  Hess,  and  he  should  die  while  they  were  livmg. 
They  are  not,  and  they  cannot  be,  made  parties  to  this  suit,  and  their 
rights  would  not  be  adjudicated  by  the  decision  of  this  court  in  this 
case.  They  might  compel  the  defendant  Bowen,  or  those  claiming  un- 
der him,  to  litigate  his  or  their  claim  to  the  title  to  these  lands  in  the 
courts  of  the  state  of  Iowa.  The  Supreme  Court  of  Iowa  might,  and 
probably  would,  adhere  to  its  interpretation  of  the  meaning  of  the 
deed  of  C.  C.  Hess,  and  this  court  would  have  inflicted  the  loss  of  a 
large  part,  if  not  all,  of  the  purchase  price  of  this  land  upon  Mr.  Bowen, 
or  tho.se  claiming  under  him. 
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[2, 3]  The  specific  performance  of  a  contract  by  a  court  of  equity  is 
not  a  matter  of  right.  It  rests  in  the  discretion  of  the  court,  not  in  its 
arbitrary,  whimsical  will,  but  in  its  sound  judicial  discretion  informed 
and  directed  by  the  established  principles,  rules,  and  practice  of  equity 
jurisprudence.  Hennessey  v.  Woolworth,  128  U.  S.  438,  442,  9  Sup. 
Ct.  109,  32  L.  Ed.  500.  Nor  are  these  principles  and  rules,  and  this 
practice,  hard,  fast,  or  without  exception.  They  are  rather  advisory 
than  mandatory,  and  the  application  of  the  rules  and  of  their  excep- 
tions to  each  particular  case  as  it  arises  is  still  intrusted  to  the  con- 
science of  the  chancellor.  Yet  these  principles  and  rules  and  this  prac- 
tice serve  to  inform  the  intellect  and  to  enlighten  the  conscience,  and 
by  them  the  judicial  discretion  of  the  court  roust  be  guided.  Federal 
Oil  Co.  V.  Western  Oil  Co.,  121  Fed.  674,  676,  57  C.  C.  A,  428,  430; 
Shubert  v.  Woodward,  167  Fed.  47,  54,  92  C.  C.  A.  509,  516.  Be- 
cause the  plaintiff  covenanted  in  his  contract  to  furnish  a  good  mer- 
chantable title  to  the  land,  and  the  title  he  has  tendered  is  too  precari- 
ous and  doubtful  to  fulfill  that  covenant,  and  because  a  decree  compel- 
ling the  purchaser  to  pay  for  this  precarious  and  doubtful  title  the  price 
of  a  good  merchantable  title  would  have  been  oppressive  and  uncon- 
scionable, there  was  no  error  or  inequity  in  the  decree  below,  and  it  is 
affirmed. 


SH0NIN6ER  BROS.  V.  DORMBB  BfiOS.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  10,  1917.) 

No.  20a 

Evidence  ®=»441(9) — Paeoi.  Evidence  to  Vabt  WBrnNOS. 

Where  the  written  memoranda,  signed  by  the  buyer  and  containing  the 
terms  of  the  agreement  for  the  sale  of  men's  socks,  provided  in  one 
case  for  the  shipment  of  specified  qnantities  in  December  and  January, 
and  the  balance  in  February,  shipments  to  be  made  earlier,  if  possible, 
and  in  another  case  provided  for  shipment  to  be  completed  on  March 
15th,  evidence  that  the  seller  agreed  to  make  weekly  deliveries  was  not 
admissible,  as  the  agreement  was  in  writing,  and  clearly  and  explicitly 
provided  for  monthly  deliveries. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  1792.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  the  Dormer  Bros.  Company  against  Shoninger  Bros. 
Judgment  for  plaintiff,  and  defendants  bring  error.    Affirmed. 

On  writ  of  error  to  review  a  judgment  entered  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York.  As  the  trial 
proceeded  a  stipulation  was  entered  into  between  the  parties  waiving 
the  right  of  trial  by  jury  and  agreeing  to  submit  the  issues  for  decision 
to  Hon.  William  I.  Grubb,  the  presiding  judge.  He  found  that  the 
plaintiff,  Dormer  Bros.  Company,  was  entitled  to  recover  the  full 
amount  demanded  and  judgment  was  thereafter  entered  against  the 
defendant  Shoninger  Bros,  for  $12,841.75.  The  defendant's  counter- 
claims were  disallowed. 
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Horablower,  Miller,  Potter  &  Earle,  of  New  York  City  (Charles  A. 
Boston,  of  New  York  City,  of  counsel),  for  plaintiffs  in  error. 

Simpson,  Thacher  &  Bartlett,  of  New  York  City  (Thomas  D.  Thach- 
er  and  Leland  B.  Duer,  both  of  New  York  City,  of  counsel),  for  de- 
fendant in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  This  action  was  brought  to  recover  the  price 
of  a  qu^tity  of  men's  socks  made  and  sold  pursuant  to  a  war  contract. 
The  plaintiff  asserts  full  compliance  with  the  contract  by  tiie  delivery 
and  acceptance  of  certain  shipments  and  by  the  tender  of  other  ship- 
ments which  were  rejetted  by  the  defendant  without  adequate  cause. 
It  therefore  demands  judgment  for  the  accepted  and  rejected  ship- 
ments. 

The  defendant  does  not,  except  in  a  few  minor  particulars,  question 
its  liability  for  goods  received  and  not  paid  for.  Its  principal  defense 
is  based  upon  certain  counterclaims.  The  largest  items  being  for  the 
loss  of  profits  on  the  first  and  second  order  amounting  in  the  aggre- 
gate to  $9,547.52.  The  defendant's  complaint  regarding  these  deliver- 
ies is,  in  brief,  that  the  plaintiff  agreed  to  rajike  weekly  deliveries  in 
time  for  shipment  to  France.  It  sought  to  establish  this  proposition  by 
parol.  The  court  ruled  that  where  the  contract  is  expressed  in  written 
orders  and  a  specific  date  named  therein  for  delivery  of  the  goods,  parol 
evidence  should  not  be  received  which  seeks  to  change  the  delivery 
to  an  earlier  date  than  that  stated  in  the  written  order.  There  is  prac- 
tically no  disagreement  as  to  the  nature  of  the  crucial  question  between 
the  parties,    'fiie  defendant's  brief  on  page  8  £tates  it  as  follows : 

*"nie  essoice  of  the  defendant'B  position  under  its  first  four  counterclaims 
was  that  each  of  Its  contracts  with  the  plaintiff  had  stipulated  for  weekly 
deliveries  In  time  for  shipments  to  France,  for  delivery  there  under  contradi 
of  resale  which  the  defendant  had  with  a  French  vendee  to  the  luiowledge  of 
the  plaintiff." 

We  are  unable  to  assent  to  this  proposition.  PlaintifFs  Exhibits 
Nos.  1  and  2  which  contain  the  terms  of  the  agreement  between  the 
parties  make  no  mention  of  weekly  deliveries ;  on  the  contrary  both 
exhibits  are  explicit  as  to  time.    Exhibit  No.  1  contains  the  following : 

"Ship  1,500  doz.  Dec.  5,000  to  6,000  doz..  Jan.  Balance  February.  Will  ship 
earlier  if  possible.  Shonlnger  Bros." 

Exhibit  No.  2  contains  the  following: 

"Ship  to  be  completed  on  March  16  for  delivery  in  New  York. 

" earlier.  Shonlnger  Bros." 

These  written  memoranda  signed  by  the  defendant  Shonlnger  Bros, 
are  not  amplified  as  they  might  have  been  had  a  lawyer  been  employed 
to  state  the  agreement,  but  they  contain  all  the  essentials  of  a  valid  con- 
tract of  purchase  and  sale  such  as  business  men  are  constantly  making 
and  relying  on  as  evidence  of  their  agreements.  So  far  as  the  question 
of  time  is  concerned,  it  is  not  easy  to  see  how  the  contracts  could  be 
more  clear  and  explicit.  In  the  first  of  these  agreements  the  plaintiff 
agreed  to  ship  and  the  defendant  agreed  to  purchase  1,500  dozen 
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socks  in  December,  1914,  5,000  to  6,000  dozen  in  January,  1915,  and 
the  balance  in  February,  1915.  It  seems  to  us  quite  clear  that  if  the 
plaintiff  shipped  these  socks  at  the  dates  agreed  upon,  Shoninger  Bros, 
was  bound  to  take  and  pay  for  them.    The  agreement  was  in  writing,  it  I 

was  perfectly  clear  and  explicit ;  there  is  absolutely  no  agreement  for  ! 

deliveries  "in  substantially  weekly  installments."  I 

We  have,  then,  written  agreements  signed  by  the  party  to  be  charg-  I 

ed  providing  for  deliveries  in  December,  January,  February  and  March  i 

and  an  offer  by  defendant  to  show  by  parol  that  the  parties  did  not  | 

mean  monthly  shipments  but  weekly  shipments.  There  is  no  theory 
upon  which  the  defendant's  contention  can  be  sustained  except  by  ar-  • 
bitrarily  ignoring  the  written  memoranda.  The  court  did  not  exclude 
any  competent  testimony  bearing  on  the  controversy  and  most  of  the 
exceptions  taken  by  the  defendant  are  based  upon  the  theory  that  the 
defendant  was  entitled  to  show  by  parol  what  the  written  contract 
meant.  All  this  testimony  was  properly  excluded  as  the  agreements 
expressly  stated  that  the  shipments  were  to  be  made  monthly  and 
parol  testimony  was  not,  under  the  authorities,  permissible  to  change 
"monthly"  into  "weekly."  The  rule  on  this  subject  is  clearly  stated  in 
Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961 : 

"Evidence  to  explain  an  amWeulty,  establish  a  custom,  or  sbow  the  meaning 
of  technical  terms  and  the  like,  Is  not  regarded  as  an  exception  to  the 
general  rule,  because  It  does  not  contradict  or  vary  the  written  Instrument,  but 
simply  places  the  court  In  the  position  of  the  parties  when  they  made  tne 
contract  and  enables  it  to  appreciate  the  force  of  the  words  they  used  In 
reducing  it  to  writing.  It  is  received  where  doubt  arises  upon  the  face  of  the 
instrument  as  to  its  meaning,  not  to  enable  the  court  to  hear  what  the  parties 
said,  but  to  enahle  it  to  understand  what  they  wrote,  as  they  understood  It  at 
the  time.  Such  evidence  is,  explanatory  and  must  be  consistent  with  the  terms 
of  the  contract.  Dana  v.  Fiedler,  12  N.  Y.  40,  62  Am.  Dec.  130 ;  Collender  v. 
Dlnsmore,  55  N.  Y.  200,  14  Am.  Rep.  224 ;  Newhall  v.  Appleton,  114  N.  Y.  140, 
21  N.  E.  105,  3  L.  R.  A.  859;  Smith  v.  Clews,  114  N.  Y.  190,  21  N.  E.  160,  4 
L.  R.  A.  392,  11  Am.  St.  Rep.  627." 

In  Seitz  v.  Brewers'  Refrigerating  Co.,  141  U.  S.  510,  12  Sup.  Ct.      • 
46,  35  L.  Ed.  837,  the  court  said : 

"Undoubtedly  the  existence  of  a  separate  oral  agreement  as  to  any  matter 
on  which  a  written  contract  is  silent,  and  which  is  not  Inconsistent  with  its 
tenns,  may  be  proven  by  parol,  If  under  the  circumstances  of  the  particular 
case  it  may  properly  be  Inferred  that  the  parties  did  not  Intend  the  written 
paper  to  be  a  complete  and  final  statement  of  the  whole  of  the  transaction 
between  them.  But  such  an  agreement  must  not  only  be  collateral,  but  must 
relate  to  a  subject  distinct  from  that  to  which  the  written  contract  applies; 
that  is,  it  must  not  be  so  closely  connected  with  the  principal  transaction  as 
to  form  part  and  parcel  of  It." 

There  were  a  number  of  collateral  questions  not  affecting  the  general 
result  which  need  not  be  considered  separately  as  they  are  disposed 
of  by  the  general  finding  of  the  trial  judge  which  must  have  all  the 
force  and  effect  of  a  verdict  by  a  jury. 

We  think  a  correct  result  was  reached  by  the  trial  judge  and  that 
the  judgment  should  be  affirmed  with  costs. 
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PAPPAS  T.  UNITED  STATES. 
(Orcnlt  Court  of  Ai^>eals,  Ninth  Circuit.    May  7,  1017.) 

1,  WiTNKSSES  ®=361(1) — Husband  and  Wife— Oftenses  Aoainst  Wife. 

The  Interstate  transportation  of  a  married  woman  by  her  husband  for 
an  Immoral  purpose.  In  violation  of  Act  June  25,  1910,  c.  393.  36  Stat  825 
(Comp.  St.  1906.  if  8812-8819)  is  such  a  personal  wrong  against  the  wife 
as  authorizes  her  to  testify  against  the  husband,  under  the  conunon-law 
rule  applicable  to  cases  of  the  husband's  personal  Injury  to  the  wife. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses,  Cent  Dig.  §1  174,  173.] 

2.  Witnesses  <d='392(l) — Iupeachuent — ^Inconsistent  Statements — Letiebs 

— Competency. 

On  a  trial  for  violating  Act  June  25, 1910,  defendant's  wife,  though  call- 
ed by  the  goremment,  became  In  effect  a  witness  for  defendant,  denying 
that  she  had  engaged  in  prostitution,  or  that  the  husband  had  suggested 
that  she  do  so.  The  government,  to  Impeach  her  testimony,  introduced  a 
portion  of  a  letter,  written  soon  after  her  marriage,  in  whldi  she  com- 
plained of  unhapplness,  and  stated  that  her  husband  wanted  her  to 
"hustle."  She  farther  testified  that  this  letter  was  written  to  obtain 
wages  due  her  from  the  addressee,  and  the  rest  of  the  letter,  containing 
no  reference  to  wages,  bat  appealing  for  sympathy,  was  then  admitted  to 
impeach  her.  Beld,  that  the  letter  was  admissible  for  the  purpose  for 
which  it  was  offered. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  SI  1249-1251.] 

8.  Witnesses  <S=390 — Impeachment — Inconsistent  Statement — Competenct 
OF  Impeaching  Evidence. 

On  such  trial,  testimony  of  a  police  officer  that  he  went  to  the  rooming 
house  in  which  the  wife  was  staying,  and  whose  inmates  were  accustomed 
to  paying  fines  as  vagrants,  and  that  the  wife  asked  him  to  take  her  fine  to 
the  police  Judge,  and  said  she  could  not  go  before  the  Judge  and  pay  a 
fine,  was  admissible  to  Impeach  her  denial  that  she  had  engaged  in  pros- 
titution, or  that  her  husband  requested  her  to. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent.  Dig.  §  1247.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
«rn  Division  of  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

William  Pappas  was  convicted  of  an  offense,  and  brings  error.  Af- 
firmed. 

R.  M.  Terrell  and  William  Edens,  hpth  of  Pocatello,  Idaho,  for 
plaintiff  in  error. 

J.  L.  McClear,  U.  S.  Atty.,  and  J.  R.  Smead,  Asst.  U.  S.  Atty.,  both 
of  Boise,  Idaho. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error  was  convicted  un- 
der an  indictment  which  charged  him  with  unlawfully  transporting, 
or  causing  to  be  transported,  his  wife  from  Rock  Springs,  Wyo.,  to 
Pocatello,  Idaho,  for  immoral  purposes,  in  violation  of  the  Mann 
White  Slave  Act  of  June  25,  1910. 

f1]  It  is  assigned  as  error  that  the  wife  of  the  plaintiff  in  error  was 
permitted  to  testify  against  him.    In  Cohen  v.  United  States,  214  Fed. 
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23,  130  C.  C.  A.  417,  this  court  held  that  conduct  such  as  that  with 
which  the  plaintiff  in  error  here  is  charged  constituted  a  personal 
wrong,  which,  under  the  rule  of  the  common  law  authorizing  a  wife 
to  testify  against  her  husband  in  cases  of  his  personal  injury  to  her, 
permittied  her  to  testify  against  him,  citing  Unite('  States  v.  Rispoli  (D. 
C.)  189  Fed.  271,  and  United  States  v.  Gwynne  (D.  C.)  209  Fed.  993. 
The  plaintiff  in  error  cites  the  decision  of  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  in  Johnson  v.  United  States,  221  Fed.  250,  137 
C.  C.  A.  106,  in  which  that  court  reversed  the  judgment  of  the  Dis- 
trict Court,  and  held  that,  in  the  absence  of  proof  of  personal  violence, 
in  a  prosecution  under  Act  June  25)  1910,  the  wife  is  not  a  competent 
witness  against  the  husband,  under  the  rule  of  the  common  law.  We 
are  not  convinced,  however,  that  our  ruling  in  the  Cohen  Case  was  er- 
roneous, and  we  may  add  that  a  petition  for  certiorari  to  review  the  de- 
cision in  that  case  was  denied.  235  U.  8.  696,  35  Sup.  Ct.  199,  59  L. 
Ed.  430. 

[2]  Error  is  assigned  to  the  admission  in  evidence  of  a  certain  let- 
ter written  by  the  wife  of  the  plaintiff  in  error  while  at  Pocatello,  two 
days  after  her  marriage.  The  circumstances  under  which  the  letter 
was  admitted  were  these :  The  wife  of  the  plaintiff  in  error  was  called 
as  a  witness  for  the  government,  and  testified  only  as  to  the  movements 
of  herself  and  her  husband  from  the  time  when  tiiey  left  Rock  Springs 
until  the  arrest  was  made.  Thereupon,  upon  cross-examination,  coun- 
sel for  plaintiff  in  error  asked  her  if  her  husband  had  suggested  to  her 
that  she  engage  in  prostitution,  or  if  she  had  since  her  marriage  engaged 
in  prostitution,  to  which  she  answered  that  she  had  not.  In  so  testify- 
ing, the  witness  in  effect  became  a  witness  for  the  defense.  It  was  to 
impeach  the  evidence  so  drawn  out  on  the  cross-exarnination  that  thrf 
letter  was  admitted  in  evidence.  Counsel  for  the  government  read  the 
first  portion,  in  which  the  writer  stated  that  she  was  "the  unhappiest 
girl  that  ever  walked  in  shoes,"  and  "here  I  am  two  days  married,  and 
he  wants  me  to  hustle."  Thereupon  counsel  for  plaintiff  in  error  ob- 
jected to  the  admission  of  the  remainder  of  the  letter  on  the  ground 
that  it  was  immaterial,  and  that  it  was  written  without  the  husband's 
knowledge  or  consent.  The  objection  was  sustained.  Thereafter 
counsel  for  plaintiff  in  error,  on  recross-examination,  asked  the  wit- 
ness to  explain  her  purpose  in 'writing  the  letter,  to  which  she  answered 
that  she  wrote  it  for  the  purpose  of  obtaining  certain  money,  five 
months'  wages,  which  she  said  was  due  her  from  the  woman  to  <^hom 
the  letter  was  written.  Counsel  for  the  government  then  offered  the 
remainder  of  the  letter  in  evidence  to  show  that  the  statement  of  the 
writer's  purpose  was  inconsistent  with  the  tenor  of  the  letter.  The  let- 
ter was  written  to  a  woman  at  Rock  Springs.  It  contained  no  refer- 
ence to  money  or  to  wages  due,  but,  on  the  contrary,  was  an  appeal 
for  sympathy,  containing  expressions  such  as  these: 

"I  gupss  you  won't  care  to  hear  from  me,  but  I  do  hope  yon  won't  turn  me 
down,  because  I  took  the  step  I  am  sorry  for,  will  you,  Mae?  •  •  •  Prom- 
ise me  you  won't  tell  mother  that  I  am  broken-hearted.  •  •  •  I  love  you, 
for  you  were  good  to  me,  and  I  can't  stand  to  stay  away  from  you.  •  •  • 
You  were  better  to  me  than  ever  my  own  folks  were.  So,  for  God's  sake,  don't 
turn  me  down,  will  you,  Mae?" 
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We  think  the  letter  was  clearly  admissible  for  the  purpose  for  which 
it  was  offered. 

[3]  Error  is  assigned  to  the  admission  of  the  testimony  of  one 
Baldwin,  a  member  of  the  police  force  of  Pocatello,  who  testified  that  he 
went  to  the  rooming  house  in  which  the  wife  of  plaintiff  in  error  was 
living,  which  house  was  reputed  to  be  a  house  of  prostitution,  and  the 
inmates  of  which  were  accustomed  to  pa)ring  fines  to  the  city  of  Poca- 
tello as  vagrants,  or  people  without  visible  means  of  support,  and  that 
he  on  one  occasion  had  a  conversation  with  the  wife  of  the  plaintiff 
in  error,  in  which  she  said,  "My  God,  I  would  fall  dead  if  I  had  to  go 
down  before  that  judge  and  pay  a  fine,"  and  that  he  then  left  the  room, 
and  that  she  followed  him  and  requested  him  to  take  her  fine  to  the 
police  judge.  This  was  objected  to,  on  the  ground  that  the  conversa- 
tion was  had  without  the  hearing  and  presence  of  the  plaintiff  in  er- 
ror, and  on  the  ground  that  it  was  hearsay,  irrelevant,  incompetent,  and 
immaterial.  The  testimony  of  this  witness,  as  well  as  the  letter  above 
referred  to,  were  admitted,  not  for  the  purpose  of  showing  the  guilt 
of  the  plaintiff  in  error,  but  expressly  for  the  purpose  of  impeaching 
the  testimony  of  his  wife,  after  she  had  testified  that  she  had  not  en- 
gaged in  prostitution,  nor  had  been  requested  to  do  so  by  her  husband. 
On  tiiat  ground  we  see  no  reason  why  it  was  not  admissible.  The  in- 
structions of  the  court  to  the  jury  are  not  contained  in  the  record  and 
we  must  assume  that  the  court  gave  proper  instructions  as  to  the  force 
and  effect  of  this  testimony,  and  the  purpose  for  which  it  was  to  be 
considered. 

We  find  no  error.    The  judgment  is  affirmed. 


ILLINOIS  CENT.  R.  CO.  T.  UNITED  STATES. 

(Circuit  Conrt  ol  Appeals,  Eighth  Circuit.    March  14,  1917.) 

No.  4782. 

Master  awd  Servant  ®=>13 — Statutory  Reoulation — Hours  of  Service. 

A  few  hundred  feet  from  a  depot  a  railroad  company  maintained  an 
InterlocktnK  tower,  necessary  to  the  pi-oper  operation  of  its  road  and 
not  erected  to  evade  the  statnt&  Its  agent  and  operator  worked  at  the 
depot  from  7  a.  m.  to  7  p.  ni.,  at  which  time  another  operator  removed  the 
train  register  and  order  book  to  the  tower,  where  all  orders  and  mes- 
sages i)ertainlng  to  train  movements  were  received  and  sent  until  7  a.  m. 
Seld,  that  the  depot  and  tower  were  not  separate  otflces,  but  a  continu- 
ously operated  office,  within  Hours  of  Service  Act  March  4,  1907,  c.  2939, 
34  Stat  1415  (Comp.  St.  1916,  §§  8C77-8CS0),  and  the  statute  was  violated 
by  keeping  such  operators  on  duty  longer  than  is  permitted  thereby  at 
continuously  operated  offices. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  J  14.] 

In  Error  to  thfe  District  Court  of  the  United  States  for  the  Northern 
District  of  Iowa ;  Henrj'  T.  Reed,  Judge. 

Action  for  penalties  by  the  United  States  against  the  Illinois  Cen- 
tral Railroad  Company.  Judgment  for  the  United  States  (234  Fed. 
433),  and  defendant  brings  error.    Affirmed. 
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Helsell  &  Helsell,  of  Ft.  Dodge,  Iowa,  and  W.  S.  Horton  and  Blew- 
ett  Lee,  both  of  Chicago,  111.,  for  plaintiff  in  error. 

Philip  J.  Doherty,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C. 
(Frank  A.  O'Connor,  U,  S.  Atty.,  of  New  Hampton,  Iowa,  on  the 
brief),  for  the  United  States. 

Before  GARLAND  and  STONE.  Circuit  Judges,  and  HUNGER, 
District  Judge. 

GARLAND,  Circuit  Judge.  The  United  States  brought  this  action 
against  the  railroad  company  to  recover  penalties  for  15  alleged  viola- 
tions of  the  Hours  of  Service  Act  (34  Stat.  1415).  The  employes 
involved  were  operators  employed  at  Manson,  Fonda,  and  Rockwell 
City,  Iowa,  and  while  on  duty  by  the  use  of  the  telegraph  and  tele- 
phone reported,  transmitted,  received,  and  delivered  orders  pertaining 
to  and  affecting  the  movement  of  trains  engaged  in  interstate  com- 
merce. They  were  permitted  to  remain  on  duty  for  a  longer  period 
than  9  hours  in  a  24-hour  period.  The  defense  was  that  the  office  or 
place  of  emplo)anent  was  not  continuously  operated  night  and  day,  and 
therefore  there  was  no  excess  service.  A  jury  being  waived,  the  trial 
court  found  against  the  railroad  company,  and,  after  considering  cer- 
tain correspondence  between  the  Company  and  the  Interstate  Commerce 
Commission  in  mitigation  of  the  amount  of  the  penalty  imposed  by  law,, 
adjudged  a  penalty  of  $50  on  eacTi  of  the  15  counts  of  the  complaint. 

At  the  towns  of  Manson,  Fonda,  and  Rodcwell  City  the  railroad  com- 
pany maintains  a  depot  building  in  which  the  business  usually  carried 
on  in  such  a  building  is  conducted.  The  depot  building  at  Rockwell 
City  was  constructed  in  1905,  at  Manson  in  1893,  and  at  Fonda  in  1870. 
At  each  of  said  towns  the  railroad  company  has  also  interlocking  tow- 
ers. The  tower  at  Rockwell  City  was  built  in  1900,  at  Manson  in  1901, 
and  at  Fonda  in  1900.  The  interlocking  towers  are  necessary  to  the 
proper  operation  of  the  railroad,  and  were  not  erected  for  the  purpose 
of  evading  the  Hours  of  'Service  Act  The  tower  at  Rockwell  City  is 
located  750  feet  east  from  the  depot,  at  Manson  900  feet  west  of  the 
depot,  and  at  Fonda  385  feet  west  of  the  depot. 

The  manner  in  which  the  employes  performed  their  service  at  Rock- 
well City  was  as  follows :  The  agent  and  operator  worked  at  defend- 
ant's depot  from  7  a.  m.  to  7  p.  m.  At  7  p.  m.  another  operator  report- 
ed for  duty,  took  charge  of  the  train  register  and  train  order  book  at 
the  depot,  carried  the  same  to  the  tower,  worked  at  the  tower  until  7 
o'clock  a.  m.,  when  he  returned  to  the  depot  with  the  train  register  and 
order  book,  turning  them  over  to  the  operator  at  the  depot.  AH  orders 
and  messages  received  or  sent  by  the  use  of  the  ordinary  telegraph  in- 
strument or  telephone  pertaining  to  train  movements,  received  and  de- 
livered at  Rockwell  City  between  the  hours  of  7  a.  jn.  and  7  p.  m., 
were  received  and  delivered  at  the  depot.  All  orders  pertaining  to  the 
Illinois  Central  trains  received  and  delivered  at  Rockwell  City  between 
the  hours  of  7  p.  m.  and  7  a.  m,  of  the  succeeding  day  were  received 
and  delivered  at  the  tower.  The  night  towerman  performed  no  work 
whatever  at  the  depot,  and  the  day  operator  performed  no  work  at  the 
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tower.    The  services  of  the  employes  at  Manson  and  Fonda  were  per- 
formed in  a  similar  manner. 

On  this  state  of  facts  it  is  claimed  by  the  railroad  compjiny  that  the 
tower  was  a  night  office  and  the  depot  a  day  office,  and  that  neither  can 
be  said  to  be  a  day  and  night  office.  We  do  not  think  this  distinction 
can  be  made.  In  the  case  of  Atchison,  Topeka  &  S.  F.  Ry.  Co.  v. 
United  States,  236  Fed.  908, C.  C.  A. ,  this  court  said : 

"Obviously  the  Intent  of  the  statute  would  be  defeated  If  the  work  at  a  place 
of  a  character  requiring  attention  both  day  and  night  were  divided  between 
two  shifts  and  performed  with  separate  Instruments  installed  In  near  proximi- 
ty. And  what  could  not  be  done  as  a  new  departure  would  be  equally  inad- 
missible as"  an  old  custom.  The  division  of  the  night  and  day  control  of  train 
movements  in  a  single  restricted  district  between  telegraphic  Installations  in 
dUferent  parts  of  the  same  building,  or  on  the  north  and  south  sides  of  the 
same  street,  with  an  oscillation  of  the  paper  records  and  undelivered  mes- 
sages back  and  forth,  would  quite  clearly  not  divide  the  "place"  within  the 
Intent  of  the  statute.  The  case  here  Is  not  different  in  principle.  The  work  of 
the  two  operators,  one  at  Guthrie  and  the  other  at  South  Guthrie,  was  a  unit 
In  all  practical  aspects,  and  it  was  so  recognized  in  the  practice  of  the  com- 
pany." 

We  think  the  present  case  is  ruled  by  the  case  cited.  The  facts  as 
agreed  upon  are  fully  stated  in  a  note  to  the  opinion  of  the  court  be- 
low.   234  Fed.  433. 

Judgment  affirmed. 


TALBOT  V.  UNION  CENT.  LIFE  INS.  CO.  OF  CINCINNATI,  OHIO.  • 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  28,  1917.) 

No.  3014. 

IltSUBARCB  «=»177 — CONBTBUCTION   OF  PoLIOT — ^DtTBATION  OP  INSUBAKCE. 

Under  a  term  policy  of  life  Insurance  dated  August  17,  1910,  and  issued 
on  an  application  made  August  8,  and  providing  that,  in  consideration  of 
the  payment  of  the  premium  on  August  8  in  each  year,  the  applicant  was 
thereby  Insured  for  five  years  ending  on  August  8,  1915,  there  was  no 
liability  for  a  death  occurring  August  12,  1915,  as  the  duration  of  the 
policy  was  fixed  In  clear  and  unambiguous  language,  and  should  be  con- 
strued according  to  the  sense  and  meaning  of  the  terms  used. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §$  372-378.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Florida;  Rhydon  M.  Call,  Judge. 

Action  by  Grace  G.  Talbot  against  the  Union  Central  Life  Insur- 
ance Company  of  Cincinnati,  Ohio.  Judgment  for  defendant,  and 
plainti£F  brings  error.    Affirmed. 

A.  H.  King  and  Bayard  B.  Shields,  of  Jacksonville,  Fla.,  for  plain- 
tiff in  error. 

Geo.  C.  Bedell,  of  Jacksonville,  Fla.,  for  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges. 

PARDEE,  Circuit  Judge.  On  the  8th  day  of  August,  1910,  Charles 
Augustus  Cheatham  made  application  to  the  Union  Central  Life  Insur- 
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auce  Company  for  $10,000  insurance  on  the  five-year  convertible  term 
plan.  In  said  application  he  answered  the  necessary  questions,  and 
thereafter,  on  the  21st  day  of  August,  1910,  submitted  to  a  medical  ex- 
amination, which  apparently  was  satisfactory  to  the  company,  and  on 
August  23d  paid  the  first  premium,  for  which  receipt  was  issued  as 
follows : 

"Beceived  sixty-nine  and  bo/ioo  dollars,  being  the  first  premium  upon 
policy  No.  383209,  issued  upon  the  life  of  Charles  A.  Cheatham,  continuing 
said  policy  In  force  to  the  8th  day  of  August,  1911.  This  receipt  Is  not  valid 
unless  premium  is  paid,  and  this  receipt  signed  and  dated  the  day  of  pay- 
ment, by  B.  IS.  Williams,  agent,  or  such  person  as  he  authorizes  by  Indorsement 
on  the  margin  hereof. 

"Paid  at  JacksonviUe,  Fla.,  this  23d  day  of  August,  1910. 

"John  D.  Sage,  Secretary. 

"B.  S.  WilUams,  Agent" 

And  thereupon  a  policy,  dated  the  17th  day  of  August,  1910,  was 
issued  by  the  insurance  company,  wherein  it  is  set  forth : 

"1.  Premium — 2.     Insured   Term — 2.     Amount^-l      Beneficiary — 5.     Death 
Claim. 

"In  consideration  of  the  payment  of  sixty-nine  "o/ioo  dollars,  and  of  the 
payment  of  a  like  amount  annually  thereafter  on  the  eighth  day  of  August 
In  every  year  during  the  continuance  of  this  policy,  does  hereby  insure  the 
life  of  Charles  Augustus  Cheatham,  of  Jacksonville,  in  the  county  of  Duval,  in 
the  state  of  Florida,  for  a  term  of  five  years  ending  on  the  eighth  day  of 
August,  1915,  In  the  amount  of  five  thousand  dollars,  payable,  less  the  unpaid 
balance  of  the  current  year's  premium.  If  any,  and  any  other  Indebtedness  on 
the  policy,  at  its  home  ofiice  in  Cincinnati,  Ohio,  to  the  administrators,  execu- 
tors, or  assigns  of  the  insured,  on  receipt  of  due  proof  of  death  of  said  Insured 
during  the  continuance  of  this  policy. 
"6.  Contract. 

"This  policy,  together  with  the  application  therefor,  a  copy  of  which  Is  in- 
dorsed hereon,  sbaU  constitute  the  entire  contract  between  the  parties. 

"It  Is  hereby  agreed: 
"7.  Change  of  Benefldary. 

"That  the  insured  shall  have  the  right  at  any  time  to  change  the  benefldary, 
said  change  to  take  effect  when  indorsed  on  the  policy  by  the  insured  and  the 
company." 

In  accordance  with  the  contract,  on  October  following,  with  the 
consent  of  the  company,  the  insured  named  Grace  G.  Talbot,  plaintiff 
in  error  herein,  the  beneficiary.  On  August  12,  1915,  the  said  Charles 
Augustus  Cheatham  died.  The  beneficiary  made  application  for  the 
payment  of  the  policy  and  was  refused,  and  thereupon  brought  this 
suit,  which  was  disposed  of  in  the  lower  court  on  demurrer  and  on  the 
point  that  the  insurance  policy  expired  by  its  plain  terms  on  August  8, 
1915. 

The  policy  of  insurance  is  attached  to  the  petition  and  made  part 
thereof,  and  we  think  the  demurrer  was  properly  sustained.  The  dura- 
tion of  the  policy  was  fixed  in  clear  and  unambiguous  language,  and 
should  be  construed  according  to  the  sense  and  meaning  of  the  terms 
used.  See  Langley  v.  Owens,  52  Fla.  303,  42  South.  457,  11  Ann.  Cas. 
247;  Imperial  Fire  Insurance  Co.  v.  Coos  County,  151  U.  S.  453,  14 
Sup.  Ct.  379,  38  L.  Ed.  231. 

The  judgment  of  the  District  Court  is  affirmed. 
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PURITAN  CORDAGE  MILM  v.  SAMPSON  CORDAGE  WORKS. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  8,  1917.) 

No.  3017. 

Afpbai.  and  Ebkob  iS=3119d(3) — Pbeliminart  Injunction — ^Final  Heabino. 
In  a  suit  for  unfair  competition,  the  Circuit  Court  of  Appeals  held  the 
plaintiff  entitled  to  a  temporary  injunction ;  the  testimony  on  final  bear- 
ing was  largely  the  same,  the  differences  not  weakening  plaintiff's  case 
or  strengthening  defendant's.  Held,  on  a  review  of  all  the  evidence,  that 
a  permanent  injunction  was  properly  granted,  though  the  decision  on  the 
former  appeal  was  not  strictly  or  theoretically  an  adjudication  of  the 
questions  of  fact  Involved  on  final  hearing. 

•     [Ed.  Note. — I\)r  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4663- 
4665.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Kentucky;   Walter  Evans,  Judge. 

Suit  by  the  Sampson  Cordage  Works  against  the  Puritan  Cordage 
Mills.    Decree  for  complainant,  and  defendant  appeals.    Affirmed. 

See,  also,  146  C.  C.  A.  330,  232  Fed.  138. 

T.  K.  Helm,  of  Louisville,  Ky.,  for  appellant. 

Geo.  O.  G.  Coale,  of  Boston,  Mass.,  for  appellee. 

Before  WARRINGTON,  KNAPPEN.  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  This  is  an  appeal  from  a  final  decree  against  ap- 
pellant, as  defendant,  in  a  suit  for  alleged  unfair  competition  in  the 
manufacture  and  sale  of  a  certain  t)rpe  of  sash  cord.  The  case  was 
here  before  on  appeal  of  the  present  appellee  from  an  order  denying  an 
application  for  a  temporary  injunction.  We  there  held  that  plaintiff's 
testimony  tended  prima  facie  to  make  out  a  case  of  unfair  competition 
by  defendant,  and,  upon  a  consideration  of  the  evidence  presented  on 
both  sides,  that  appellant  was  entitled  to -an  injunction  pending  final 
hearing.  See  Sampson  Cordage  Works  v.  Puritan  Cordage  Mills,  211 
Fed.  603,  128  C.  C.  A.  20i3,  L,.  R.  A.  1915F,  1107,  where  the  nature  of 
the  case  and  of  the  evidence  presented  is  set  out  and  discussed.  Our 
order  permitted  defendant  to  sell,  as  then  marked  and  labeled,  all  its 
stock  then  on  hand,  on  giving  bond  to  account  for  such  profits  and  dam- 
ages on  account  thereof  as  complainant  might  ultimately  be  found  en- 
tided  to.  Presumably  such  stock  on  hand  was  so  disposed  of,  and  it 
is  to  be  inferred  that  in  the  three  years  which  have  elapsed  since  our 
former  order  defendant  has  not  made  or  sold  cord  bearing  the  dis- 
tinctive mark  in  question. 

The  District  Court  seems  to  have  made  its  decree  in  plaintiff's 
favor  largely  because  the  court  considered  itself  constrained  so  to  do 
in  view  of  our  former  opinion,  and  because,  as  expressed  by  the  Dis- 
trict Court: 

"We  have  been  unable  to  see  how,  if  the  record,  as  then  made  up,  re- 
quired us  to  grant  a  temporary  Injunction,  It  does  not,  as  now  made  up,  re- 
quire us  to  make  the  Injunction  permanent." 
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We  think  the  decree  of  the  District  Court  should  be  affinned.  The 
testimony  on  final  hearing  was  largely  the  same  as  on  application  for 
temporary  injunction.  The  differences  did  not,  on  the  whole,  make 
plaintiff's  case  weaker,  or  the  defendant's  stronger,  than  presented  -on 
the  former  hearing.  'True,  the  decision  on  the  former  appeal  was  not 
strictly  or  theoretically  an  adjudication  of  the  questions  of  fact  involv- 
ed on  final  hearing;  for,  on  application  for  temporary  injunction,  con- 
siderations relative  to  convenience  and  inconvenience  are  taken  into 
account,  and  final  determination  of  ultimate  rights  not  intended.  But, 
after  a  careful  consideration  of  the  entire  evidence,  in  connection  with 
the  able  and  valuable  brief  of  counsel  for  appellant,  we  are  constrain- 
ed to  the  view  that  plaintiff  was  entitled  to  decree  for  final  injunction 
and  accounting.  In  view  of  our  former  opinion,  and  the  discussion 
of  the  evidence  there  had,  its  rediscussion  now  would  profit  no  one. 

The  parties  have  stipulated  the  amount  of  profits  and  damages  to 
which  plaintiff  would  be  entitled  under  the  accounting,  and  so  a  review 
of  that  question  is  uncalled  for. 

The  decree  of  the  District  Court  is  accordingly  affirmed,  with  costs. 


CITY  OV  NEW  ORLEANS  et  al.  T.  PENN  BRIDGE  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  30,  1917.) 

No.  2913. 

MUHICIPAI,  COBPORATIONB  «=>1025 ACTIONS LIMITATIONS. 

Rev.  St.  La.  1870,  J  2822,  providing  that  actions  for  the  enforcement  of 
any  contract  with  the  dty  of  New  Orleans  for  work  and  labor  and  for 
damages  for  any  breach  thereof  shall  be  prescribed  in  one  year,  does  not 
embrace  a  contract  for  the  construction  of  a  bridge,  but  Is  limited  to 
what  are  commonly  called  labor  claims. 

[Ed.  Note. — BV)r  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  f 
2106.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;  Ruf us  E.  Foster,  Judge.     ' 

Action  by  the  Penn  Bridge  Company  against  the  City  of  New  Or- 
leans and  another.  Judgment  for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

Percy  S.  Benedict,  Isaiah  D.  Moore,  and  John  F.  C.  Waldo,  all  of 
New  Orleans,  La.  (McCloskey  &  Benedict,  of  New  Orleans,  La.,  on 
the  brief),  for  plaintiffs  in  error. 

R.  E.  Milling,  Irving  R.  Saal,  William  Grant,  and  Wm.  B.  Grant,  all 
of  New  Orleans,  La.  (Robert  C.  Milling,  of  New  Orleans,  La.,  on 
the  brief),  for  defendant  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PER  CURIAM.  This  is  the  second  writ  of  error  in  this  case.  See 
Penn  Bridge  Co.  v.  City  of  New  Orleans,  222  Fed.  737,  138  C.  C.  A. 
191. 
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In  the  trial  which  resulted  in  the  judgment  presented  for  review  the 
city  of  New  Orleans,  one  of  the  plaintiffs  in  error,  which  was  a  de- 
fendant below,  set  up  the  defense  that  the  suit  against  it  was  barred  or 
prescribed  by  a  Louisiana  statute  of  1870,  which  reads  as  follows: 

"All  actions  for  the  enforcement  of  any  contract  entered  into  with  the  cor- 
poration of  the  dty  of  New  Orleans  for  work  and  labor  to  be  performed,  and 
for  the  recovery  of  any  damages  alleged  to  have  arisen  in  favor  of  the  con- 
tractors for  any  breach  thereof  on  the  part  of  the  said  corporation,  shall  be 
prescribed  tf  not  instituted  within  one  year  after  the  expiration  of  the  time 
within  which  such  contract  is  required  to  be  performed,  or  such  damages  are 
aUeged  to  have  arisen."    Louisiana  Bevlsed  Statutes  of  1870,  i  2822. 

Questions  are  raised  as  to  the  right  of  the  defendant  in  the  last  trial 
to  make  the  mentioned  defense  of  prescription,  as  to  the  constitutional 
validity  of  the  statute  relied  on,  and  as  to  its  still  being  in  existence, 
it  being  contended  that  it  has  been  repealed.  It  may  be  assumed  that 
the  statute  was  a  valid  enactment,  that  it  has  not  been  repealed,  and 
that  the  city  of  New  Orleans  would  have  been  entitled  in  the  last  trial 
to  make  a  defense  based  upon  it,  if  the  cause  of  action  sued  od  had 
been  one  to  which  the  statute  applied.  Our  conclusion  is  that  the  stat- 
ute is  inapplicable  to  such  a  suit  as  the  instant  one.  By  its  terms  it 
applies  only  to  actions  based  on  contracts  entered  into  with  the  city  of 
New  Orleans  for  "work  and  labor  to  be  performed."  It  does  not  em- 
brace a  contract  such  as  the  one  sued  on  in  this  case,  by  which  the  con- 
tractor bound  itself  ior  something  more  than  work  and  labor  to  be  per- 
formed, its  undertaking  being  to  do  and  furnish  everything  required  in 
the  construction  of  a  bridge  according  to  plans  and  specifications. 
Plainly  the  sole  object  of  the  statute  was  to  afford  the  municipality  the 
means  of  protecting  itself  against  possible  injustice  often  resulting 
from  undue  delay  in  the  assertion  of  what  are  commonly  called  labor 
claims.  The  claim  asserted  in  this  suit  does  not  belong  to  that  cate- 
gory, and  is  not  subject  to  the  prescription  pleaded. 

A  careful  examination  of  the  record  has  led  us  to  the  conclusion  that 
there  was  no  error  prejudicial  to  the  plaintiffs  in  error,  or  either  of 
them,  in  any  ruling  of  which  complaint  is  made. 

The  judgment  is  affirmed. 


RIVAS  V.  NOBLE. 

In  re  RIVAS'  ESTATB. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  24,  191T.) 

No.  3086. 

Bankbuftct  «=3896(4) — Exeuptionb — Jbwelbt. 

A  diamond  finger  ring,  worn  by  the  bankrupt  and  worth  $650,  was  not 
exempt  in  .bankruptcy.  In  the  absence  of  any  statute  or  authoritative 
ruling  of  the  state  court  supporting  the  claim  of  exemption. 

[Ed.  Note. — iV>r  other  cases,  see  Bankruptcy,  Cent.  Dig.  {  659.] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Florida ;  Rhydon  M.  Call, 
Jadge. 
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In  the  matter  of  Henry  Rivas,  bankrupt.  On  petition  by  the  bank- 
rupt to  revise  an  order  affirming  an  order  of  flie  referee  requiring 
the  delivery  of  property  to  Fred  B.  Noble,  trustee.    Petition  denied. 

Geo.  C.  Bedell,  of  Jacksonville,  Fla.  (D.  H.  Doig,  of  Jacksonville, 
Fla.,  on  the  brief),  for  petitioner. 

D.  G.  Haley,  F.  J.  Heintz,  and  Fred  B.  Noble,  all  of  Jacksonville, 
Fla.,  for  respondent. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge.  Complaint  is  made  of  an  order  of 
the  District  Court,  which  affirmed  an  order  made  by  the  referee  re- 
quiring the  bankrupt  to  deliver  to  his  trustee  a  diamond  finger  ring, 
worth  $650,  which  the  bankrupt  owned  and  wore.  It. is  not  contend- 
ed that  there  is  any  statute  of  Florida,  the  state  of  the  residence  of 
the  bankrupt,  which  sustains  the  claim  that  the  ring  is  exempt  from 
the  payment  of  its  owner's  debts.  We  have  not  been  referred  to  and 
have'  not  found  any  authoritative  ruling  of  a  Florida  court  indicating 
the  recognition  of  the  existence  in  that  state  of  a  common  or  cus- 
tomary law  which  would  enable  the  bankrupt  to  sustain  a  claim  that 
the  ring  is  exempt.  We  are  aware  of  no  authentic  statement  of  the 
common  law  as  it  existed  before  the  matter  of  exemptions  was  dealt 
with  by  statutes,  which  would  support  a  decision  that  a  debtor  is  en- 
titled, as  against  his  creditors,  to  retain  as  exempt  an  article  of  luxury 
or  persond  adornment  of  such  kind  and  value  as  the  ring  in  question. 
In  short,  we  are  aware  of  no  law  which  requires  a  ccmclusion  differ- 
ent from  that  reached  by  the  District  Court. 

The  petition  to  superintend  and  revise  is  denied. 


WM.  P.  GOESSIiING  BOX  CO.  et  aL  v.  GUMB  et  aL 

(Circuit  Ctourt  of  Appeals,  Eighth  Circuit    February  28,  19170 

No.  46M. 

1.  Patents  <S=»73 — ^AmiorPATioii — Pbiob  Patent. 

A  patent  is  not  admissible  la  evidence  as  an  anticipation  of  another 
patent,  which,  although  later  in  date  of  issue,  covers  an  invention  shown 
to  have  been  made  before  the  issue  of  the  earlier  patent  and  upon  an 
application  filed  several  months  prior  thereto. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  g  64.] 

2.  Patents  €=>36 — Anticipation. 

Singer  holes  In  mortise  locks  for  sliding  doors  held  so  remote  In  pur- 
pose and  function  as  not  to  anticipate  a  patent  for  sliippiag  cases  for 
bottled  goods  having  protected  hand-holes  for  lifting  the  cases. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §  89.] 

8.  Patents  $=956 — ^Anticipation — Device  in  Bemote  Abt. 

A  mechanical  device  or  combination,  which  was  not  designed  by  its 
maker,  or  actually  used,  or  apparently  adapted  to  perform  the  function 
of  a  patented  device  or  comblnatlMi,  but  which  was  discovered  in  a  re- 
mote art  where  it  was  conceived  and  used  under  radically  different  dr- 
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cnmstances  to  perform  another  functlcm,  nether  anticipates  nor  limits  the 
scope  of  the  patent. 
[Ed.  Note — ^For  other  cases,  see  Patents,  Cent.  Dig.  |  89.] 

4.  Patsnts  9=»S28 — VAtiriTT  aito  Infmwqbment— Shipping  Case. 

l^e  Kerkow  patent.  No.  970,237,  for  a  shipping  case  for  bottled  goods, 
was  not  anticipated,  bat  discloses  patentable  novelty  and  invention ;  also 
held  infringed.  ' 

6.  Patents  «=>233 — iNramoEMBNT — Chanok  or  Fobm. 

Mere  changes  in  the  form  of  a  device,  or  of  some  of  the  mechanical 
elements  of  a  combination,  where  the  principle  or  mode  of  oiperation  Is 
adopted  or  used,  will  not  avoid  infringement,,  nnless  the  form  of  the  ma- 
tibine,  or  of  the  element  or  elements  changed.  Is  the  distinguishing  diar- 
acteristlc  of  the  invention. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  |  600.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Suit  in  equity  by  John  Gumb,  Emma  Kerkow,  Frances  F.  Kerkow, 
and  Lora  Ramsey  against  the  Wm.  F.  Goessling  Box  Company  and  F. 
W.  Goe^sling.  Decree  for  complainants,  and  defendants  appeal.  Af- 
firmed. 

Alfred  A.  Eicks,  of  St.  Louis,  Mo.,  for  appellants. 
Paul  Bakewell,  of  St.  L;ouis,  Mo.,  for  appellees. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SANBORN,  Circuit  Judge.  The  appellants,  who  were  the  defend- 
ants below,  complain  of  a  decree  of  the  District  Court,  to  the  effect  that 
letters  patent  No.  970,237,  issued  to  Gustav  C.  Kerkow  on  September 
13,  1910,  on  an  application. filed  on  July  26,  1907,  now  owned  by  the 
plaintiffs  below,  are  valid,  that  the  defendants  have  infringed  upon  the 
rights  of  the  plaintiffs  secured  thereby,  that  the  defendants  are  enjoin- 
ed from  further  infringement,  and  that  they  account  for  their  profits 
and  the  damages  to  the  plaintiffs.  The  claim  of  the  patent  well  de- 
scribes the  combination  it  secures,  and  it  reads  in  this  way : 

"A  shipping  case  for  bottled  goods  haying  in  its  end  wall  a  slotlike  hand- 
hole  formed  wholly  therethrough,  and  a  substantially  rectangular  concavo- 
convex  dishlike  cover  composed  of  sheet  material  and  attached  to  the  Inner 
face  of  the  case,  said  cover  being  disposed  with  its  concavity  facing  and 
wholly  inclosing  the  hand-hole,  and  the  upper  edge  of  the  cover  being  disposed 
sufficiently  above  the  upper  margin  of  the  hand-hole  to  accommodate  and 
protect  the  fingers  of  the  hand  when  grasping  the  case,  while  at  the  same  time 
shielding  the  contents  of  the  box  from  the  exterior." 

The  object  of  the  invention  was  to  combine  with  shipping  cases,  and 
especially  the  beer  cases  generally  in  use,  which  when  loaded  with 
bottled  beer  weigh  from  100  to  150  pounds  each,  simple,  inexpensive, 
and  effectual  hand-hole  covers,  readily  attachable  and  detachable, 
which  would  exclude  from  the  beer  the  light  which  causes  it  to  become 
cloudy,  to  deteriorate  in  taste  and  flavor,  and  to  acquire  a  noxious  odor, 
which  would  exclude  the  dampness  and  cold,  and  would  nevertheless 

permit  the  fingers  of  the  hands  to  enter  the  beer  cases  and  wrap  around 

.III'  I  I  ]  I 

«=>For  oUier  cases  se*  sam*  topic  ft  KBY-NUMBSR  Id  all  Ksj-Numbered  Digests  ft  Indexes 

Digitized  by 


Google 


G76  241  FEDERAL  SBPOSTEB 

the  inside  of  the  upper  edge  of  hand-holes,  so  that  the  operator  could 
conveniently  and  securely  grasp  the  upper  border  of  these  holes  when 
lifting  and  handling  the  loaded  cases.  Kerkow  stated  in  his  specifica- 
tion 3iat  he  was  aware  that  the  light  had  been  excluded  from  reaching 
the  bottles  through  the  hand-holes  by  fastening  flat  boards  or  plates 
upon  the  inside  of  the  cases  over  the  hand-holes,  but  that  this  method 
of  exclusion  was  impracticable  and  almost  useless,  because  it  allowed 
only  the  tips  of  the  fingers  to  be  inserted  in  the  hand-holes  ^o  lift  a 
weight  of  from  100  to  150  pounds.  The  cover  he  devised  was  a  dish- 
like plate  of  concavo-convex  form,  having  a  marginal  flange  whereby 
the  cover  was  attachable  by  any  suitable  means,  such  as  by  tacking  or 
nailing  it  to  the  inside  of  the  box  in  such  a  position  as  to  provide  a  hol- 
low cavity  behind  and  above  a  hand-hole,  so  as  to  permit  the  fingers 
and  knuckles  of  the  hand  to  enter  the  hand-hole,  and  so  as  to  permit 
the  hand  to  obtain  a  secure  grip  as  freely  as  if  the  cover  were  not  at- 
tached. The  specification  of  Kerkow  also  stated  that  his  cover  was 
desirably  made  of  metal,  preferably  stamped  from  sheet  metal,  and 
that  it  may  also  be  stamped  or  formed  from  papier-mach6  or  other 
suitable  material,  that  it  was  strong,  durable,  outlasting  the  cases,  and 
easily  attached  arid  removed.  His  hand-hole  cover  went  into  such 
general  commercial  use  that  more  than  6,200,000  of  them  were  made 
and  sold  between  April,  1907,  and  April,  1916. 

It  is  contended  that  the  combination  claimed  in  Kerkow's  patent  was 
anticipated  by  patent  No.  882,470,  issued  March  17,  1908,  to  Jetter  & 
Drews,  for  an  improvement  in  beer  curtains ;  by  patent  No.  156,582,  to 
Burton  Mallory,  issued  November  3,  1874,  for  an  improvement  in  mor- 
tise locks ;  by  patent  No.  254,899,  issued  to  Benjamin  S.  Atwood  on 
March  14,  1882,  for  improvements  in  shipping  cases  for  jars  and  bot- 
tles ;  and  by  patent  No.  710,789,  issued  to  Augustus  F.  Mack  on  Oc- 
tober 7,  1902,  for  an  improvement  in  boxes. 

[  1  ]  At  the  time  the  patent  to  Jetter  and  Drews  was  offered  in  evi- 
dence, the  fact  that  Kerkow  made  his  invention  prior  to  June,  1907, 
had  been  proved,  and  the  parties  to  this  suit  had  stipulated  that  his  ap- 
lication  for  his  patent  was  filed  on  July  26,  1907.  In  their  answer  the 
defendants  had  pleaded  that  this  patent  to  Jetter  &  Drews  had  shown 
and  described  the  invention  of  Kerkow  long  anterior  to  the  time  when 
he  made  it.  The  court  sustained  the  objection  to  this  patent,  that  it 
was  incompetent,  because  it  was  not  issued  until  March  17,  1908,  more 
than  a  year  after  the  date  of  Kerkow's  invention,  and  more  than  seven 
months  after  his  application  for  his  patent,  and  this  ruling  is  specified 
as  error.  The  ruling  was  not  erroneous,  for  this  patent  did  not  tend 
to  prove  that  the  device  or  combination  of  Kerkow  had  been  patented 
or  described  in  any  printed  publication  before  May,  1907,  when  he 
made  his  invention.  Rev.  Stat.  §§  4886,  4920  (Comp.  St  1916,  §§ 
9430,  9466) ;  Bates  v.  Coe,  98  U.  S.  31,  33,  34,  25  L.  Ed.  68;  Du  Bois 
V.  Kirk,  158  U.  S.  58,  64,  15  Sup.  Ct.  729,  39  h.  Ed.  895;  Anderson 
V.  Collins,  122  Fed.  451,  457,  458,  58  C.  C.  A.  669,  675,  676. 

[2,  3]  The  patent  to  Mallory  was  issued  to  secure  the  device  of  an 
opening  through  the  face  plate  of  a  mortise  lock  in  a  sliding  door  into  a 
chamber  within  the  lock  by  means  of  which  one  could  insert  his  finger 
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through  the  face  plate  and  slide  the  door.  But  the  art  of  constructing 
finger  holes  and  chambers  in  mortise  locks  in  sliding  doors,  in  order  to 
enable  the  operator  to  slide  them,  is  so  remote  from  that  of  making 
hand-holes  for  beer  boxes  and  shipping  cases  and  covers  for  them, 
the  circumstances  imder  and  the  purposes  for  which  the  former  are 
useful,  the  essential  requirements  of  structures  for  those  purposes  and 
the  functions  they  are  to  perform,  are  so  radically  different  from  the 
circumstances,  the  objects,  the  essential  requirements,  and  the  func- 
tions which  condition  the  latter  that  the  efficiency  and  practicability  of 
finger  holes  and  chambers  in  mortise  locks  in  sliding  doors  would  not 
be  likely  to  suggest  to  the  mind  of  a  skilled  mechanic  their  use  or  their 
efficiency  as  hand-holes  in  beer  boxes  to  enable  workmen  to  lift  and 
handle  weights  of  from  100  to  ISO  pounds,  and  the  combination  of  cov- 
ers for  sudi  holes  to  exclude  the  light  from  the  beer.  A  mechanical 
device  or  combination,  which  was  not  designed  by  its  maker,  nor  ac- 
tually used,  nor  apparently  adapted  to  perform  the  function  of  a  pat- 
ented device  or  combination,  but  which  was  discovered  in  a  remote  art, 
where  it  was  conceived  and  used  under  radically  different  circumstanc- 
es to  perform  another  function,  neither  anticipates  nor  limits  the  scope 
of  the  patent.  Ansonia  Brass  &  Copper  Co.  v.  Electrical  Supply  Co.. 
144  U.  S.  11,  18, 12  Sup.  Ct.  601,  36  L.  Ed.  327;  Topliff  v.  Topliff,  145 
U.  S.  156,  161,  12  Sup.  Ct.  825,  36  L.  Ed.  658;  Potts  v.  Creager,  155 
U.  S.  597,  608,  15  Sup.  Ct.  194,  39  L,.  Ed.  275;  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  106  Fed.  693, 
702,  45  C.  C.  A.  544,  553.  The  patent  to  Mallory  falls  far  within  this 
rule,  and  it  is  here  dismissed. 

[4]  Atwood  stated,  in  the  specification  to  his  patent  issued  in  1882 
for  "improvements  in  shipping  cases  for  jars  and  bottles,"  tiiat  the  ob- 
jects of  his  invention  were  (1)  better  to  adapt  the  boxes  for  retaining 
the  strips  or  bars  constituting  the  racks  for  the  bottles  and  to  permit 
the  strips  to  be  easily  removed ;  and  (2)  to  strengthen  the  ends  of  the 
boxes  and  render  them  air-tight  by  locating  covering  pieces  on  the  in- 
side of  the  customary  Hand-holes  or  openings;  Laying  aside  the  meth- 
od of  construction  of  the  sides  of  his  boxes,  which  his  specification  de- 
cribes  in  detail,  each  end  was  required  to  be  made  of  an  outside  bbard, 
which  covered  the  entire  end  of  the  box,  except  the  hand-hole  through 
it.  This  exterior  board  was  so  cut  that  the  lower  half  of  it  was  thick- 
er than  the  upper  half,  so  that  it  had  on  its  inside  a  projected  portion 
or  shelf  about  half  way  from  the  bottom  to  the  top  of  the  box,  in  which 
vertical  grooves  were  cut  to  receive  the  ends  of  longitudinal  strips  that 
formed  a  part  of  the  rack  for  the  bottles,  and  on  which  an  interior 
board  which  covered  the  upper  half  of  the  exterior  board  rested.  In 
this  interior  board  a  cavity  was  cut  out  opposite  the  hand-hole  in  the 
exterior  board,  extending  also  above  the  upper  edge  of  the  hand-hole, 
and  an  interior  portion  of  the  exterior  board,  just  above  the  upper* 
edge  of  the  hand-hole,  was  also  cut  out,  so  as  to  permit  the  hand  to 
grasp  firmly  the  upper  edge  of  the  hand-hole.  The  interior  board  was 
placed  flush  with  the  inner  surface  of  the  exterior  board  and  perma- 
nently fastened  in  its  place  by  vertical  pieces  located  at  its  sides,  extend- 
ing from  the  top  to  the  bottom  of  the  box  andi  so  cut  as  to  have  the 
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grain  of  the  wood  run  crosswise  or  contrary  to  the  grain  of  the  end 
boards,  in  order  to  give  increase<}  strength  to  the  end  of  the  box. 

Patent  No.  710,789  issued  October  7,  1902,  to  Mack,  for  improve- 
ments in  boxes,  secures  improvements  to  the  special  form  of  box  de- 
scribed in  the  specification  of  that  patent  in  this  way : 

"The  fandammtal  strncture  of  tbe  box  Is  the  rectangular  frame  f  made 
of  angle  iron  or  other  metallic  bars  or  roda  substantially  rectangular  In 
cross-section,  the  concave  surfaces  facing  Inward,  so  as  to  constitute  horizontal 
and  vertical  flanges  for  the  reception,  support,  and  protection  of  the  edges  of 
the  bottom,  side,  and  end  pieces  of  the  box.  The  frame  f  Is  made  of  a  single 
bar  of  angle  iron  or  other  metal,  cut  and  bent  Into  the  rectangular  form  shown, 
the  ends  of  the  bar  being  welded  together,  so  as  to  create  a  continuous  Integral 
structure  consisting  of  the  floor  members  V,  tbe  corner  posts  f  f,  and  the  eaA 
cross-bars  /«  p." 

One  of  the  improvements  of  this  box  described  and  claimed  by  At- 
wood  was : 

"The  combination  with  the  frame  V,  and  end  pieces  B,  of  the  finger  shields  / 
having  at  their  upper  ends  rectangular  extensions  engaging  the  end  cross-bars 
of  said  frame." 

In  the  specification  he  writes  that  these  finger  shields  are  of  "ordi- 
nary construction,  excepting  that  their  upper  ends  are  each  formed 
with  rectangular  extensions  t',  which  fit  into  the  angle  iron  /*,  forming 
the  end  cross-bars  of  the  box  frame,  as  will  be  understood  by  refer- 
ence to  Fig.  6,  in  which  it  will  be  seen  that  the  upper  edge  of  the  end 
pieces  E  may  be  fitted  into  the  angle  extension  i'  to  hold  the  same  firm- 
ly in  place  against  and  within  the  angle  bar  /*,  This  construction  in- 
sures a  permanent  and  rigid  connection  of  the  shields  with  the  box  and 
over  the  finger  openings  t'  t'."  The  drawings  of  thi?  patent  show  tliat 
these  finger  shields  are  so  low,  and  are  fastened  so  near  to  the  upper 
edges  of  the  hand-holes,  that  the  fingers  and  hands  could  not  be  so  in- 
serted as  to  get  a  firm  grasp  of  the  upper  edges  of  the  hand-holes,  and 
so  that  the  finger  tips  alone  could  be  used  for  this  purpose. 

The  principle  and  mode  of  operation  of  Kerkow's  invention  of  hand- 
hole  cover  and  box  was  the  combination  of  a  light,  cheap,  easily  attach- 
able and  removaWe,  efficient  cover  with  any  box  which  has  hand-holes, 
whether  the  box  be  new  or  old,  with  a  special  view  to  the  combination 
of  this  cover  with  the  standard  beer  boxes.  The  principles  and  modes 
of  operation  of  the  inventions  of  Atwood  and  Mack,  so  far  as  they  re- 
lated to  hand-hole  covers,  were  permanently  to  combine  with  the  specif- 
ic kinds  of  boxes  they  were  respectively  describing  and  promoting  at 
the  time  when  those  boxes  were  made  specific  covers  as  integral  parts 
of  those  boxes  respectively.  Their  covers  were  neither  easily  attach- 
able nor  detachable,  they  were  not  as  simple  or  as  inexpensive  as  those 
of  Kerkow,  and  they  were  not  adapted  to  accomplish  the  broad  pur- 
pose of  his  combination.  They  were  not  adapted  to  facile  attachment 
to  old  boxes  not  specially  prepared  to  receive  them  as  a  part  of  their 
construction  when  new.  In  view  of  these  facts,  neither  the  patent  to 
Atwood  nor  that  to  Mack  anticipates  the  invention  of  Kerkow.  While 
it  is  not  denied  that  the  combinations  of  boxes  and  hand-hole  covers 
disclosed  by  Atwood  and  Mack  might  exclude  the  light,  cold,  and  damp 
from  the  interior  of  their  boxes,  and  might  permit  the  use  of  the  hand- 
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holes  to  move  them,  neither  of  their  combinations  could  have  accom- 
plished those  results  in  the  simple,  cheap,  and  effective  way  that  Ker- 
kow  discovered  and  offered  by  his  combination  to  the  public,  and  this 
fact  is  ample  to  sustain,  as  ag^nst  the  patents  of  Mack  and  Atwood, 
Kerkow's  claim  to  the  title  of  inventor.  New  York  Scaffolding  Co.  v. 
Whitney,  224  Fed,  452,  458,  140  C.  C.  A.  138,  144;  National  Cash 
Register  Co.  v.  American  Cash  Register  Co.,  53  Fed.  367,  371,  3  C. 
C.  A.  559,  563;  Pelton  Water  Wheel  Co,  v.  Doble,  190  Fed.  760,  766, 
111  C.  C.  A.  488,  494;  International  Mausoleum  Co.  v.  Sievert,  ^13 
Fed.  225,  229,  129  C.  C.  A.  569;  Ottumwa  Box  Car  Loader  Co.  v. 
Christy  Box  Car  Loader  Co.,  215  Fed.  362,  131  C.  C.  A.  504;  Sanders 
v.  Hancock,  128  Fed.  424,  434,  63  C.  C.  A.  166.  176;  Dayton  Malleable 
Iron  Co.  v.  Forster  Waterbury  Co.  (C.  C.)  153  Fed.  201,  204;  W.  W. 
Sly  Mfg.  Co.  v.  Russell  &  Co.,  189  Fed.  61,  66,  110  C.  C.  A.  625,  630; 
Burdett-Rowntree  Mfg.  Co.  v.  Standard  Plunger  Elevator  Co.  (C.  C.) 
196  Fed.  43,  46. 

For  this  reason,  and  because  no  device  or  combination  prior  to  Ker- 
kow's invention  which  resembles  his  patent  of  the  combination  more 
closely  than  those  of  Atwood  and  Mack,  has  been  proved,  because  this 
result  is  sustained  by  the  legal  presumption  of  the  validity  of  his  pat- 
ent and  of  the  patentability  of  his  invention,  which  always  arises  from 
the  issue  of  a  patent,  and  which  may  never  be  lightly  disregarded  (Can- 
trell  V.  WaUick,  117  U.  S.  689,  695,  6  Sup.  Ct.  970,  29  L.  Ed.  1017; 
Diamond  Rubber  Co.  v.  Consolidated  Rubber  Tire  Co.,  220  U.  S.  428, 
434,  31  Sup.  Ct.  444,  55  L.  Ed.  527),  because  this  presumption  is  re- 
inforced by  the  fact  that  the  board  of  examiners  in  chief  of  the  Patent 
Office,  on  an  appeal  from  the  rejection  of  Kerkow's  application,  after 
a  deliberate  consideration  of  the  patents  to  Atwood  and  Mack,  reversed 
the  decision  of  the  examiner  below,  held  the  combination  here  in  suit 
patentable,  and  caused  the  issue  of  the  patent  (Lehnbeuter  v.  Holthaus, 
105  U.  S.  94,  26  L.  Ed.  939;  Warren  v.  Casey,  93  Fed.  963,  964,  36 
C.  C.  A.  29;  Salt's  Textile  Mfg.  Co.  v.  Tingue  Mfg.  Co.  [D.  C]  227 
Fed.  115,  118),  because  this  presumption  is  still  further  strengthened  by 
the  decision  of  the  United  States  District  Court  to  the  same  effect,  be- 
cause the  defendants  in  this  case  by  the  manufacture  and  sale  of  a 
hand-hole  cover  which  closely  resembles  that  of  Kerkow,  and  bears  no 
resemblance  to  the  crude  and  expensive  covers  of  Alwood,  Mack,  and 
the  prior  art,  have  added  the  testimony  of  their  acts  to  the  novelty  and 
utility  of  Kerkow's  combination  (Griswold  v.  Harker,  62  Fed.  389, 
393,  10  C.  C.'A.  435,  439;  New  York  Scaffolding  Co.  v.  Whitney,  224 
Fed.  452,  457,  140  C.  C.  A.  138,  143;  Iowa  Washing  Machine  Co.  v. 
Montgomery  Ward  &  Co.  [D.  C]  227  Fed.  1004,  1006),  because  the 
parties  hereto  are  litigating  the  right  to  the  use  of  Kerkow's  combina- 
tion, and  because  the  hand-hole  cover  of  Kerkow  has  gone  into  such 
general  commercial  use  and  more  than  6,200,000  of  them  have  been 
made  and  sold  (Diamond  Rubber  Co.  v.  Consolidated  Rubber  Tire 
Co.,  220  U.  S.  428,  441,  442,  31  Sup.  Ct.  444,  55  L.  Ed.  527;  National 
Hollow  Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  106  Fed. 
693,  707,  45  C.  C.  A.  544,  558 ;  Smith  v.  Goodyear  Dental  Vulcanite 
Co.,  93  U.  S.  486,  495,  496,  23  L.  Ed.  952 ;  Magowan  v.  New  York 
Belting  Co.,  141  U.  S.  332, 343, 12  Sup.  Ct,  71, 35  L.  Ed,  781 ;  Meccano 
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V.  Wagner  [D.  C]  234  Fed.  912,  924),  the  conclusion  of  this  court  is 
that  the  combination  of  Kerkow  was  novel  and  useful,  that  it  was  the 
product  of  the  genius  of  an  inventor,  and  not  of  the  skill  of  a  mechanic, 
and  that  his  {latent  is  valid. 

The  question  of  infringement  which  this  case  presents  is  not  worthy 
of  extended  discussion.  The  defendants  made,  sold,  and  caused  to 
be  sold  hand-hole  plates  or  covers  for  use  in  beer  cases  with  the  in- 
tent and  purpose  that  they  should  be  used  as  applied  to  beer  boxes  or 
beer  cases  in  the  same  manner  in  which  the  covers  of  Kerkow  are  de- 
scribed and  claimed  as  used  in  his  combination  of  covers  and  shipping 
cases  in  the  specification  and  claim  of  his  patent.  The  only  difference 
not  absolutely  negligible  between  the  hand-hole  cover  of  Kerkow  and 
that  made  and  sold  by  the  defendants  is  that  the  concavo-convex  or 
dish-shaped  part  of  Kerkow's  cover  is  substantially  rectangular,  while 
the  like  part  of  the  defendants'  cover  has  its  two  upper  comers  so 
rounded  off  that  the  upper  portion  of  its  dish-shaped  part  is  curved  or 
semi-circular  rather  than  rectangular.  But  the  flanges  of  the  defend- 
ants' cover,  like  those  of  Kerkow's,  are  rectangular.  The  cover  made 
by  the  defendants  is  placed  in  the  same  location  as  that  of  Kerkow  on 
the  boxes,  is  made  of  the  same  material,  is,  like  the  cover  of  Kerkow, 
light,  inexpensive,  simple,  easily  attachable  and  detachable  to  old  and 
new  boxes  alike,  excludes  the  light,  cold,  and  damp,  has  every  useful  at- 
tribute aod  advantage  of  the  cover  of  Kerkow,  and  performs  the  same 
functions  as  that  cover  in  the  same  way.  The  change  in  the  upper 
portion  of  the  dish-shaped  part  of  the  cover  of  Kerkow  from  its  rec- 
tangular form  to  the  curved  form  of  the  defendants'  cover  does  not 
affect  in  any  way  the  principle  or  mode  of  operation  of  the  cover,  or 
of  the  patented  combination,  and  it  does  not  even  tend  to  avoid  the  in- 
dubitable infringement  which  the  facts  recited  establish. 

[5]  Mere  changes  in  the  form  of  a  device,  or  of  some  of  the  me- 
chanical elements  of  a  combination,  where  the  principle  or  mode  of 
operation  is  adopted  or  used,  will  not  avoid  infringement,  unless  the 
form  of  the  machine,  or  of  the  element  or  elements  changed,  is  the  dis- 
tinguishing characteristic  of  the  invention.  Columbus  Watch  Co.  v. 
Robbins,  64  Fed.  384,  396,  12  C.  C.  A.  174;  New  Departure  Bell  Co. 
V.  Bevin  Bros.  Mfg.  Co.  (C.  C.)  64  Fed.  859;  National  Hollow  B.  B. 
Co.  V.  Interchangeable  B.  B.  Co.,  106  Fed.  693,  711,  45' C.  C.  A.  544, 
562;  Machine  Co.  v.  Murphy,  97  U.  S.  120,  125,  24  L.  Ed.  935;  Wi- 
nans  v.  Denmead,  15  How.  330,  342,  14  L.  Ed.  717:  Kinloch  Td.  Co. 
V.  Western  Elec.  Co.,  113  Fed.  652,  655,  51  C.  C.  A.  362,  365;  Dowagi- 
ac  Mfg.  Co.  V.  Superior  Drill  Co.,  115  Fed.  886,  904,  53  C.  C.  A.  36. 
54;  Anderson  v.  Collins,  122  Fed.  451,  455,  58  C.  C.  A.  669,  673; 
Tompkins  v.  Terwilliger  (C,  C.)  124  Fed.  545,  548;  Zittlosen  Mfg.  Co. 
v.  Boss,  219  Fed.  887,  892,  135  C.  C.  A.  551,  556. 

The  decree  below  must  be  affirmed ;  and  it  is  so  ordered. 
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VTTAGRAPH  CO.  Or  AMEBICA  ▼.  FORD. 
(District  Conrt,  S.  D.  New  York.    April  28.  1917.) 

1.  Libel  and  Slander  <e=>130— Natube  and  Dleubnts. 

A  book,  picture,  or  play  cannot  be  lib«Ied  as  sucb. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  f  380.] 

2.  Libel  and  Slandeb  ig=>9(l) — Libbi,  Against  Cobpobatxon. 

Written  or  printed  words,  to  be  libelous  per  se  of  a  corporation,  must 
injuriously  and  directly  affect  its  credit  or  property,  and  necessarily  and 
directly  occasion  it  pecuniary  injury. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  80,  90.1 

S.  Libel  and  Slandbb  ®=»9(t) — ^Libel  Aoainst  Corporation. 

Plaintiff  corporation  exhibited  throughout  the  United  States  a  motion 
picture,  which  it  claimed  was  presented  not  only  for  commercial  purposes, 
but  to  further  the  propaganda  for  national  defense.  Defendant  published 
an  article  la  which,  referring  to  such  picture,  he  asked  his  readers  wheth- 
er they  shook  with  fear  on  seeing  such  picture,  and  whether  they  knew 
that  others  were  shaking  with  laughter  at  their  fear,  and  with  joy  over 
the  fat  contracts  their  fear  might  bring  them,  and  stated  that  it  was 
founded  on  a  story  by  M.,  that  M.  was  advertising  his  war  munitions,  tliat 
a  company  of  which  he  was  president  had  been  organized  to  manufactnre 
such  munitions  and  was  engaged  in  selling  stock,  that  the  book  was  a  line 
advance  notice,  and  the  picture  a  fine  foUow-np.  The  article  then  attack- 
ed munition  makers,  manufacturers  of  armor  plate,  and  others  as  agitat- 
ing the  country,  not  for  patriotic  reasons.  JleM,  that  the  article  did  not 
merely  criticize  plaintiff  for  avowedly  advertising  M.'s  munitions  and 
stocks,  which  would  not  have  been  libelous  per  se,  but  charged  that  it  was 
producing  such  picture  to  advertise  such  stocks  by  deceptive  and  disin- 
genuous methods,  under  cover  of  a  presentation  behind  which  was  conceal- 
-  ed  a  mean  scheme,  and  that  plaintift  was  the  hypocritical  and  deceiving 
assistant  in  M.'s  dishonorable  scheme  of  advertisement,  and  was  llbelons 
as  Injuriously  and  directly  affecting  the  corporation's  property  and  caus- 
ing It  pecuniary  Injury. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  ||  80,  90.) 
4.  LiBKl..  and  Slandek  ^=>86(1) — Innt:endo — Oftice. 

An  Innuendo  may  explain  published  words,  but  cannot  enlarge  them, 
unless  justified  by  the  antecedent  facts  to  which  they  refer. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §  205.1 

At  Law,  Action  by  the  Vitagraph  Company  of  America  against 
Henry  Ford.  On  demurrer  by  defendant,  and  motion  for  judgment  by 
plaintiff.  Demurrer  overruled,  and  motion  for  judgment  granted  con- 
ditionally. 

William  A.  Ulman,  of  New  York  City  (Elijah  N.  Zoline,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Crisp,  Randall  &  Crisp,  of  New  York  City  (W.  Benton  Crisp,  of 
New  York  City,  and  Alfreid  Lucking,  of  Detroit,  Mich.,  of  counsel),  for 
defendant. 

MAYER,  District  Judge.  The  action  is  to  recover  damages  of  $1,- 
000,000  for  libel,  defendant  has  demurred,  and  plaintiff  has  moved  for 
judgment  on  the  pleadings. 

Plaintiff  is  a  manufacturer  and  producer  of  motion  pictures,  and  in 
September,  1915,  first  publicly  presented  a  motion  picture  called  "The 

C=»For  other  caus  see  eame  topic  t  KBY-NUMBER'  In  all  Kejr-Numbored  Digests  ft  ladeze* 
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Battle  Cry  of  Peace,"  and  since  then  has  exhibited  this  picture 
throughout  the  United  States  and  Canada.  It  is  alleged  that  defend- 
ant in  May,  1916,  caused  to  be  published  extensively  an  article  entitled 
"Humanity — and  Sanity."    The  article  commences: 

"For  months  the  people  of  the  United  States  have  had  fear  pounded  into 
their  brains  by  magazines,  newspapers,  and  motion  pictures.  No  enemy  has 
been  pointed  oat" 

— thus  somewhat  lacking  in  prophetic  vision,  in  view  of  later  events. 
The  article  then  proceeds  in  a  similar  vein,  quoting  discursively  from 
the  Congressional  Record,  Lew  Dockstadter,  the  minstrel,  and  various 
other  sources,  until  it  arrives  at  motion  pictures,  when  the  following 
observations  are  indulged  in : 

"The  Battle  Cry  of  Maxim. 

"Have  you  seen  that  awful  moving  picture,  'The  Battle  Cry  of  Peace"? 

"Did  you  shake  with  fear,  and  tremble  tot  your  country's  safety? 

"Did  you  know  that  others  were  shaking  at  the  same  time,  but  with  laughter 
at  your  fear,  and  with  joy  over  the  fat  contracts  your  fear  might  bring  them? 

"On  the  screen  you  were  told  that  the  play  was  founded  on  the  story  of 
Hudson  Maxim,  'Defenseless  America.'  You  saw  Mr.  Maxim  in  the  picture. 
He  was  holding  something  aloft.    It  was  an  instrument  of  warfare. 

"Now,  Mr.  Maxim  was  merely  advertising  his  wares  and  playing  on  your 
fears  to  make  a  market  for  Us  goods. 

"Mr.  Maxim  has  something  to  sell — war  miinltions. 

"The  foUowlng  is  from  the  stock  report  of  Harvey  A.  Willis  &  Co.,  32 
Broadway,  New  York  City,  Nov.  13,  1915: 

"  'The  stock  of  the  Maxim  Munitions  Corporation  is  the  latest  candidate  for 
favor  among  the  curb  war  stocks.  It  made  its  appearance  this  week  at  12 
and  was  actively  traded  In  at  12  up  to  14%.  This  company  is  a  110,000,000 
concern  recently  organized  for  the  purpose  of  manufacturing  munitions  of  war 
of  all  kinds,  except  explosive  materials.  •  •  •  The  company  has  arranged 
to  take  over  the  important  inventions  of  Hudson  Maxim  for  the  manufacture 
of  aerial  torpedoes,  bomb-throwing  devices,  aeroplane  guns,  etc.  Mr.  Maxim 
himself  will  be  president  of  the  company.' 

"The  book  was  a  fine  advance  notice.  The  picture  waa  a  fine  follow-up. 
Then  came  some  swift  'patriotic'  work. 

"Just  two  weeks  later,  November  27,  1915,  the  foUowlng  appeared  on  the 
first  page  of  the  New  York  World : 

"  'St.  Louis,  Nov.  26. — ^Many  members  have  resigned  and  others  are  threaten- 
ing to  resign  from  the  Committee  of  One  Hundred  appointed  by  Mayor  Kiel  to 
urge  the  preparedness  programme  uix>n  Congress.  This  action  resulted  from 
advertisements  in  St.  Louis  newspapers  this  morning  of  a  $10,000,000  Maxim 
Munitions  Corporation  offering  stock  for  sale  at  $10  a  share.  Hudson  Maxim 
appeared  two  days  ago  before  the  Business  Men's  League  to  urge  support  ot 
the  national  defense  programme.    •    •    •'" 

The  article  then  goes  on  in  a  lurid  way  to  attack  munition  makers, 
manufacturers  of  armor  plate,  and  others  as  agitating  the  country,  not 
for  patriotic  reasons,  but  for  profit. 

Plaintiff  alleges  that  it  produced  the  Battle  Cry  of  Peace,  "not  only 
for  commercial  purposes  *  *  *  but  also  for  the  purpose  of  fur- 
thering a  national  propaganda  to  enlighten  the  public  upon  the  condi- 
tion of  the  country  as  it  was  then  known,  and  for  the  purpose  of  com- 
municating a  great  and  important  message  to  the  American  people, 
with  the  patriotic  end  in  view  of  promoting  the  best  interests  of  the 
nation."  The  gravamen  of  plaintiff's  charge  is  stated  in  its  allegation 
III  as  follows: 
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"in.  That  the  charge  ma,de  In  said  article  by  the  defendant  was  made  and 
tended  to  convey  to  the  public  the  Impression  that  the  said  moving  picture 
"She  Battle  Cry  of  Peace'  was  produced  by  this  plaintiff  at  the  Instance  of  and 
in  the  interest  of  the  said  Hudson  Maxim  'or  in  the  interest  of  manufacturers 
of  steel,  powder,  arms,  ordnance,  and  munitions  of  war,  and  for  the  purpose  of 
furthering  the  personal  and  selfish  Interests  of  said  manufacturers;  and 
that  the  charge  made  in  said  articles  was  meant  to  and  tended  to  convey  the 
impression  to  the  inlbllc  that  the  plaintiff  was  wUlfuUy,  wickedly,  and  mali- 
ciously attempting  to  inspire  In  the  public  mind  the  belief  that  this  country 
stood  in  great  danger  in  the  event  of  Invasloa  by  a  foreign  foe  by  reason  of 
its  inadequate  army  and  navy  and  its  Inability  to  successfully  resist  invasion, 
and  that  this  plaintiff  did  tltis  from  ignoble,  dishonest,  dishonorable,  and 
treasonable  motives.  That  the  charges  made  in  said  article  by  the  defendant, 
and  the  innuendo  wMch  the  defendant  thereby  intended  to  conTey  to  the 
public,  was  and  is  absolutely  false  and  malicious." 

[1]  The  law  is  well  settled  that  a  book,  picture,  or  play  cannot  be 
libeled  as  such.  Odgers  on  Libel  &  Slander  (4th  Ed.)  p.  32 ;  Marlin  v. 
Shields,  171  N.  Y.  384,  64  N.  E.  163,  59  h.  R.  A.  310;  he  Massena  v. 
Storm,  62  App.  Div.  150,  70  N.  Y.  Supp.  882. 

[2]  It  is  equally  well  settled"  that  written  or  printed. .words,  to  be 
libelous  per  se  of  a  corporation,  must  injuriously  and  directly  affect  its 
credit  or  property,  and  necessarily  and  directly  occasion  it  peamiary  in- 
.jury,  and  that,  tmless  such  are  the  necessary  results  of  the  publication, 
the  words  are  not  actionable  per  se.  In  Reporters'  Ass'n  v.  Sun  Print- 
ing &  Pub.  Ass'n,  186  N.  Y.  437.  79  N.  E.  710,  Judge  Gray  said :  , 

"That  a  corporation  has  the  right  to  maintain  an  action  <^  libel,  when  the 
publication  assails  its  management,  or  credit,  and  inflicts  injury  upon  its  busi- 
ness, or  property.  Is  a  proposltlMi,  which  is  true  upon  principle  and  which  has 
the  support  of  authority.  See  Newell  on  Slander  and  Libel,  p.  360,  and  cases 
dted.  It  is  as  much  entitled  to  the  protection  of  the  law,  in' those  respects,  as 
is  the  natural  jperson.  It  differs  from  the  latter,  in  that  it  has  no  character 
to  be  affected  by  a  libel ;  but  its  right  to  be  protected  against  false  and  ma- 
lidous  statements,  affecting  its  credit,  or  prc^ierty,  should  be  beyond  question. 
There  has  been  some  dispute  in  the  cases  as  to  the  necessity  of  setting  out  the 
specific  damage,  which  a  corporation  claims  to  have  suffered  from  a  libelous 
publication ;  but  I  regard  the  better  rule  to  be  that  such  an  averment  is  not 
necessary,  when  the  language  is  of  so  defamatory  a  nature  as  to  directly  affect 
credit  and  to  occasion  pecuniary  injury." 

To  similar  effect  are  Memphis  Tel.  Co.  v.  Cumberland  Tel.  Co.,  145 
Fed.  904,  76  C.  C.  A.  436;  Union  Associated  Press  v.  Heath,  49  App. 
Div.  247,  63  N.  Y.  Supp.  96;  Kemble,  etc.,  v.  Kaighn,  131  App.  Div. 
63,  115  N.  Y.  Supp.  809;  PhiUpp  Co.  v.  New  Yorker  Staats-Zeitung, 
165  App.  Div.  377,  150  N.  Y.  Supp.  1044;  Reporters'  Ass'n  v.  Sun 
Printing  &  Pub.  Ass'n,  186  N.  Y.  437,  79  N.  E.  710;  N.  Y.  Bureau  of 
Information  v.  Ridgway-Thayer  Co.,  119  App.  Div.  339,  104  N.  Y. 
Supp.  202,  reversed  on  opinion  of  Ingraham,  J.,  193  N.  Y.  666,  87  N. 
E.  1124;  International  Text-Book  Co.  v.  Leader  Printing  Co.  (C.  C.) 
189  Fed.  86. 

[3]  The  question  therefore  is :  What  does  this  article  really  mean  ? 
Counsel  for  defendant  contend,  not  without  ingenuity,  that,  at  worst, 
the  article  can  be  construed  merely  as  meaning  that  the  picture  or 
photo  play  is  an  advertisement  of  Mr.  Maxim's  mimitions  wares  and 
stocks,  and  that  there  is  nothing  unlawful  in  such  an  advertisement. 
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If  the  premise  !s  correct,  the  conclusion  is  sound.    Counsel  for  defend- 
ant state  their  proposition  thus : 

"Suppose  that,  in  the  words  coinplalned  of,  the  defendant  had  gone  a 
step  further,  and  had  added  at  the  beginning  of  the  last  paragraph  the  follow- 
ing, so  .that  they  would  read  as  follows:  'The  picture  has  been  manufactured 
and  produced  as  an  advertisement  In  the  Interests  of  Hudson  Maxim  and 
munitions  manufacturers  by  the  Vltagraph  Company,  which  is  receiving  pay 
therefor.  The  book  was  a  fine  advance  notice.  The  picture  was  a  fine  follow- 
up.'.  This  language  would,  of  course,  have  identiUed  the  plalntlfT  with  the 
advertisement.  It  would  also  have  accused  it  of  selfish  motives  in  receiving 
pay  for  the  advertisement.  It  would  thus  have  charged  directly  what  the 
complaint  alleges  was  charged  Indirectly  by  the  language  referred  to.  But 
what  would  such  a  chaise  have  amounted  to?  It  would  merely  have  diarged 
the  plaintiff  with  doing  something  which  it  had  a  perfect  right  to  do,  and  some- 
thing which  the  law  gave  it  a  right  to  do,  namely,  to  advertise  the  wares  of 
others  and  receive  pay  therefor.  This  Is  neither  contrary  to  law  nor  to  morals, 
and  would  not  in  the  slightest  degree  have  rejected  upon  the  business  in- 
tegrity, credit,  or  financial  standing  of  the  plalntlfT,  nor  would  such  a  charge 
necessarily  occasion  It  pecuniary  injury." 

This  puts  the  question  simply  and  clearly.  Of  course,  it  was  lawful 
to  advertise  munitions  through  any  medium  of  publicity,  and  at  the 
time  this  article  was  published  any  person  bad  the  right  to  fair  com- 
ment in  respect  of  any  such  advertisement  and  of  the  medium  of  its. 
publication,  and,  if  what  defendant  published  amounted  to  no  more 
than  the  criticism  of  plaintiff  corporation  for  avowedly  advertising  Mr. 
Maxim's  munitions  and  stocks,  plaintiff  could  not  succeed  in  the  con- 
tention that  the  publication  was  libelous  per  se. 

But  the  meaning  of  the  article,  when  read  with  all  its  context  (too 
long  to  quote  here),  is  not  that  defendant  was  attacking  jan  acknowl- 
edged advertisement.  Shortly  stated,  what  defendant  charged  was  that 
the  plaintiff  corporation  was  producing  a  motion  picture  or  play  called 
"The  Battle  Cry  of  Peace,"  not  to  fuii&ier  honorably  a  propaganda  for 
preparedness  and  national  defense  conscientiously  believeii  in  by  the 
producer,  but  to  advertise  Maxim's  munitions  wares  and  stocks  by  de- 
ceptive and  disingenuous  methods,  under  cover  of  a  presentation  be- 
hind which  was  concealed  a  mecui  scheme  by  which  "others  *  *  * 
were  shaking  with  laughter"  at  the  public's  fear  aroused  by  the  pic- 
ture, "and  with  joy  over  the  fat  contracts"  the  public's  fear  might  bring 
them.  To  emphasize  this  view,  the  writer  made  plain  that  the  "pic- 
ture was  a  fine  follow-up"  of  Maxim's  book  "Defenseless  America" — 
all  to  the  end  of  plaintiff's  inducing  the  public  to  see  a  motion  picture 
play,  fiot  honestly  and  fairly  put  forward  to  spread  and  stimulate 
thought  upon  and  discussion  of  a  policy  of  national  concern,  but  to  ex- 
cite fear  which  would  result  solely  in  making  "a  market  for  his  [Max- 
im's! goods"  as  a  proposition  of  dollars  and  cents,  contrary  and  unre- 
lated to  and  unaffected  by  patriotic  motives  and  purposes. 

The  article  is  not  merely  an  attack  on  Mr.  Maxim.  It  is  also,  in  ef- 
fect, an  attack  on  plaintiff  as  the  hypocritical  and  deceiving  assistant 
in  Mr.  Maxim's  alleged  dishonorable  scheme  of  advertisement.  Of 
course,  the  article  in  words  does  not  put  the  matter  so  baldly.  The 
greatest  portector  of  a  libelous  publication  is  the  elusive  character  of 
language.  But  the  courts  long  ago  decided  that  a  writer  must  be  re- 
sponsible for  the  innuendo,  as  well  as  for  the  literal  written  word; 
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for  no  one  can  fail  to  appreciate  that  the  shrewd  writer  often  ac- 
complishes his  libelous  purpose  by  innuendo.  It  may  be  said  of  one 
that  he  is  "an  honest  man  I  ?"  and  yet,  construed  with  the  context,  the 
exclamation  point  or  the  question  mark  will  clearly  convey  the  mean- 
ing that  the  man  is  dishonest. 

[4]  It  is  true,  of  course,  that  an  innuendo  may  explain  published 
words,  but  cannot  enlarge  them,  unless  justified  by  the  antecedent  facts 
to  which  they  refer.  The  principle  is  concisely  stated  in  McNamara 
V.  Goldan,  194  N.  Y.  at  page  322,  87  N.  E.  at  page  442: 

"The  office  of  the  Innuendo  is  to  explain  the  meaning  and  application  of 
the  charge  contained  in  the  libel,  but  it  cannot  be  nsed  for  the  purpose  of  al- 
leging new  matter  and  extilnsle  facts  necessary  in  connection  with  the  al- 
leged libelous  publication  to  constitute  a  cause  of  action." 

In  paragraph  IV  of  the  complaint  plaintiff  alleges  that  one  of  its  pur- 
poses was  to  further — 

"a  national  propaganda  to  enlighten  the  public  upon  the  condition  of  the  coun- 
try as'it  was  then  known,  and  for  the  purpose  of  communicating  a  great  and 
important  message  to  the  American  people,  with  the  patriotic  end  in  view  of 
promoting  the  best  interests  of  the  nation." 

Such  a  purpose  is  not  inconsistent  with  the  commercial  purpose 
(frankly  admitted  by  plaintiff)  of  exhibiting  the  picture  for  "the  re- 
ceipts and  gains"  (paragraph  VI  of  complaint)  which  would  accrue 
from  admission  prices  paid  by  the  public.  Many  books,  newspaper  and 
magazine  articles,  and  dramas  in  the  history  of  the  world  have  ac- 
complished useful  and  patriotic  results. 

In  examining  paragraph  III  of  the  complaint,  supra,  it  will  be  seen 
that  the  charge  is  that  defendant's  publication  was — 

"meant  to  and  tended  to  convey  the  impression  to  the  public  that  plaintiff  was 
•  •  •  wickedly  •  •  •  attempting  to  inspire  In  the  public  mind  the  belief 
that  this  country  stood  in  great  danger  •  •  •  and  that  this  plaintiff  did 
this  from  ignoble,  dishonest,  dishonorable,  and  treasonable  motives." 

Whether  the  motives  charged  were  treasonable  need  not  now  be  con- 
sidered. See,  however,  Press  Pub.  Go.  v.  Gillette,  229  Fed.  108,  143 
C.  C.  A.  384. 

But  it  is  quite  clear  that  to  pretend  to  arouse  the  coimtry  on  patriotic 
grounds  and  for  patriotic  purposes,  when,  in  fact,  the  concealed  scheme 
really  is  to  advertise  munitions  wares  and  stocks  for  profit,  would  cer- 
tainly be  self-demonstrable  evidence  of  ignoble,  dishonest,  and  dis- 
honorable motives.  Here,  again,  the  innuendo  is,  not  that  defendant's 
publication  was  confined  to  charging  that  plaintiff  was  merely  adver- 
tising munitions  and  munitions  stocks,  but  that  plaintiff  was  using  the 
production  as  a  deceptive  cloak  for  that  purpose.  Surely  such  a  charge 
injuriously  and  directly  affects  a  corporation's  property,  and  necessarily 
and  directly  occasions  it  pecuniary  injury  within  tiie  definitions  of 
Judge  Gray  in  Reporters'  Ass'b  v.  Sun  Printing  &  Pub.  Ass'n,  186 
N.  Y.  437,  79  N.  E.  710,  and  of  Mr.  Justice  Ingraham  in  Kemble  v. 
Kaighn,  131  App.  Div.  63,  115  N.  Y.  Supp.  809. 

It  may  well  be  that  the  article  here  complained  of  had  no  effect  on 
those  who  were  earnest  for  national  preparation  nor  on  those  who 
were  strongly  opposed  thereto;  but,  obviously,  any  one  who  was 
endeavoring  to  solve  the  problem  for  himself  in  a  fair-minded  and 
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Impartial  way  might  readily  refuse  to  see  a  production  which  was  rep- 
resented as  being  a  dishonoraWe  scheme  of  advertisement  for  the 
selfish  profit  of  dealers  in  munitions  and  stocks,  instead  of  an'  honest 
effort  to  point  out  serious  and  important  national  needs. 

Finally,  it  may  be  pointed  out  that  there  is  never  any  difficulty  in 
freely,  fully,  and  vigorously  discussing  public  affairs  by  fair  criticism 
and  comment;  but,  when  men  have  invested  large  sums  of  money  in 
enterprises,  and  are  endeavoring  to  conduct  these  enterprises  by  hon- 
est methods  and  along  honest  lines,  they  are  entitled  to  the  protection 
of  their  property  against  the  serious  consequences  of  defamation,  even 
though  their  enterprises  are  carried  on  under  corporate  forms.  The 
courts  will  not  be  astute  to  discover  fine  distinctions  in  words,  nor 
scholastic  differentiations  in  phrases,  so  long  as  they  are  sufficiently  in 
touch  with  affairs  to  understand  the  meaning  which  the  man  on  the 
street  attributes  to  ordinary  everyday  English. 

Donurrer  overruled,  with  leave  to  answer  within  20  days,  failing 
which,  motion  for  judgment  on  the  pleadings  is  granted,  with  costs. 


In  re  RALLOS. 

(District  Court,  E.  D.  New  York.    April  23,  1917.) 

AuBwe  «=»61 — ^Naturalization — Pebsons  Bntitlkd — "Aix  Pebsoxs" — "Ar- 

PLICABLB  PboVISIONS  Or  THE  NaTUBAUZATION  LAWB." 

Though  Naturalization  Act  June  29,  1906,  c.  3692,  $  80,  34  Stat  606 
(Comp.  St  1916,  i  4366),  provides  that  the  applicable  provisions  of  the 
naturalization  laws  shall  apply  to  and  be  held  to  authorize  the  admission 
to  citizenship  of  "all  persons,"  not  citizens,  who  owe  permanent  allegiance 
to  the  United  States  and  become  residents  of  any  state  or  organist  terri- 
tory, it  is  limited  by  Rev.  St  §  2169  (Comp.  St.  1916,  g  4358),  and  Act  May  6, 
1882,  c.  126,  S  14,  22  Stat  61  (Comp.  St  1916,  $  4359),  restricting  naturali- 
zation to  free  white  persons  and  persons  of  African  nativity  or  descent, 
these  being  "applicable  provisions  of  the  natnmlization  laws." 

[Ed.  Note.— For  other  cajses,  see  AUens,  Cent.  Qlg.  U  119-122.] 

Petition  by  Penaro  Rallos  for  leave  to  file  a  petition  for  naturaliza- 
tion.   Petition  denied. 

Louis  J.  Castellano,  of  Brooklyn,  N.  Y.,  for  petitioner. 
Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  N.  Y. 

CHATFIELD,  District  Judge.  The  applicant  for  citizenship  has 
resided  in  the  United  States  for  more  than  two  years  and  within  the 
Philippine  Islands  for  more  than  the  five  years  specified  in  section  30 
of  the  Naturalization  Law.  He  appears  to  hfive  been  a  Spanish  sub- 
ject (or  else  a  native  inhabitant  of  the  Philippine  Islands)  at  the  time 
of  the  Treaty  of  Paris,  inasmuch  as  his  father  was  a  Spaniard  and  his 
mother  a  Philippino.  He  is  not,  however,  a  "white"  person  as  the  term 
is  used  in  the  Naturalization  Law.    In  re  Young  (D.  C.)  198  Fed.  715. 

The  case  of  In  re  Alverto  (D.  C.)  198  Fed.  688,  sufficiently  sets  forth 
the  statutes  and  treaty  provisions,  and  this  court  agrees  with  the  hold- 
ing in  that  case,  that  section  2169,  R.  S.  (Comp.  St.  1916,  §  4358),  as 
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well  as  section  14  of  the  act  of  May  6, 1882  (22  Stat,  at  Large,  p.  61), 
limit  the  provisions  of  section  30  of  the  act  of  June  29,  1906.  Section 
30  in  terms  extended  to  "all  persons"  in  the  Philippines  and  Porto  Rico, 
and  who  became  residents  of  a  state  of  the  United  States,  the  right 
to  declare  their  intention  aiid  to  apply  for  citizenship,  so  far  as  the 
"applicable  provisions  of  the  naturalization  laws"  give  them  the  right 
to  do  so.  The  reason  for  this  is  that  the  NaturaUzatioD  Law  was  a 
law  in  terms  applying  only  to  aliens,  and  the  persons  in  question  in 
section  30  were  not  aliens.  Gonzales  v.  Williams,  192  U.  S.  1,  24  Sup. 
Ct  177,  48  L.  Ed.  317. 

But  the  provisions  defining  those  persons  of  all  within  any  certain 
territory  who  may  not  become  citizens,  are  certainly  "applicable,"  in  the 
sense  that  others  cannot  become  citizens.  A  contrary  interpretation 
would  mean  that  Chinese,  Japanese,  and  Malays  could  become  citizens, 
if  they  were  inhabitants  of  the  Philippine  Islands,  so  as  to  become  citi- 
zens of  the  Philippines  under  the  laws  following  the  Spanish  War,  and 
if  they  thereafter  moved  to  the  United  States. 

The  present  applicant  seeks  to  take  advantage  of  the  act  of  June  30, 
1914  (38  Stat.  392,  395,  c.  130),  in  order  to  use  his  honorable  discharge 
in  the  place  of  the  declaration  of  intention,  and  there  would  seem  to  be 
no  reason  why  that  section,  even  though  it  in  terms  states  that  "any 
alien"  who  has  such  discharge  may  apply,  should  not  be  also  held 
"applicable"  and  expressly  made  to  "apply  to"  any  one  who  could 
bring  himself  within  the  other  provisions  of  section  30.  The  distinc- 
tion which  is  based  upon  this  ground  in  the  case  of  In  re  Mallari  (D. 
C.)  239  Fed.  416,  would  seem  to  this  court  to  be  ineffectual,  if  under 
section  30  a  Philippino,  who  is  not  a  white  person,  could  be  naturalized. 

The  petition  will  be  denied. 


LACBIA^  ▼.  B.  I.  DU  PONT  DB  NEMOURS  k  CO.,  Ina 
(District  Court,  B.  D.  New  York.    February  27,  1917.) 

4 

1.  Death  «=»35 — Action  on  Fobeign  Statdts. 

Whether  an  action  for  death  under  the  statute  of  another  state  may 
be  maintained  does  not  depend  on  the  ultimate  possibilities  of  the  for- 
eign statute,  but  on  the'  particular  application  sought  to  be  made  of  such 
statute. 

[Bd.  Note. — For  other  cases,  see  Death,  Cent  Dig.  §  SO.] 

2.  Damages  ®s»151 — Pleading — Exeuplabt  Damages. 

Id  Virginia,  as  in  New  York,  facts  showing  the  right  to  exemplary 
damages  must  be  alleged. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  H  420,  421.] 

3>  Death  ^=>35 — Action  on  Fobeign  Statdtk. 

Jurisdiction  of  an  action  for  death  under  the  statute  of  another  state 
Is  not  dependent  upon  the  existence  In  the  forum  of  a  statute  similar  to 
the  foreign  statute  under  which  the  right  of  action  arose. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent.  Dig.  §  50.] 

4.  COVBTS  ^=»8 — JUBISDICTION — ACTIONS  ON   FOBEIGN   LAW. 

As  a  general  rule,  actions  for  personal  torts  are  transitory,  and  when- 
ever such  a  right  of  action  has  become  fl.xed,  and  legal  liability  Incurred, 
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Whether  at  comm<Hi  law  or  under  a  statute,  It  will  be  enforced  In  another 
state,  unless  there  Is  a  good  reason  for  refusing  to  enforce  It. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  f{  18,  19.] 

5.  CouBTS  iS=>8 — JuBiSDicnoN — Actions  on  Fobbion  Law. 

A  court  may  properly  decline  to  entertain  jurisdiction  of  an  action 
under  the  statute  of  another  state  on  the  ground  that  the  action  Is  penal, 
that  It  contravenes  some  established  and  Important  policy  of  the  state,  or 
that  the  local  judicial  procedure  Is  inadequate  to  do  substantial  Justice. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent,  Dig.  H  18,  19.} 

6.  Courts  <8=>&— Jurisdiction — ^Actions  on  Fokeiqn  Law. 

To  justify  a  court  In  refusing  to  enforce  a  right  of  action  under  the 
laws  of  another  state  on  the  ground  that  it  contravenes  the  policy  of 
the  forum,  it  must  appear  that  It  Is  contrary  to  good  morals  or  natural 
justice,  or  for  some  other  good  reason  its  enforcement  would  be  preju- 
dicial to  the  general  Interests  of  the  people  of  the  state,  and  mere  differ- 
ences in  the  statutory  right  of  action  of  the  two  states  Is  not  sutUdent. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {{  18,  19.] 

7.  Damages  e=^2 — ^Law  Govbbnino — STATtrTOBT  Bights  or  Action. 

The  measure,  elements,  and  extent  of  the  damages  given  by  the  law 
of  the  state  In  which  an  action  arises  pertains  to  the  substance  of  the 
right)  and  not  to  the  remedy,  and  is  governed  by  the  law  of  that  state. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  {  2.] 

8.  Courts  <8=»380-^UNm:D  Statm  Coubts — State  Laws  as  Kules  of  Deoi> 

BION. 

Whether  an  action  for  death  arising  under  the  statute  of  one  state 
may  be  maintained  in  a  federal  court  sitting  in  another  state  is  a  question 
of  general  jurisprudence,  upon  which  the  state  decisions  are  not  conclusive. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  {§  977,  978.] 

9.  Death  «=s>35 — Action  on  Fobkign  Statute. 

Code  Va.  1904,  §§  2902-2904,  give  a  right  of  action  for  wrongful  death, 
and  provide  that  the  jury  may  award  such  damages  as  to  it  may  seem 
fair  and  just  not  exceeding  $10,000,  and  may  direct  In  what  propomon 
they  shall  be  distributed  to  the  beneficiaries  therein  specified,  and  that 
the  amount  shall  be  paid  to  the  personal  representative,  and  after  the 
payment  of  costs  and  attorney's  fees  distributed  as  therein  provided. 
Meld,  that  an  action  thereunder  is  maintainable  in  a  federal  court  sitting 
in  New  York,  as  the  action  Is  not  penal  or  unreasonable,  there  is  no 
difficulty  in  applying  it,  its  enforcement  will  not  Injuriously  affect  any 
general  Interest  of  the  people  of  the  state,  and  neither  the  fact  that  cne 
jury  amy  apportion  the  damages  among  beneficiaries,  who  may  not  be 
the  same  under  each  statute,  nor  the  fact  that  the  Virginia  statute  allows 
elements  of  damage  not  recognized  under  the  New  York  statute,  is  suf- 
ficient to  defeat  the  action. 

[Ed.  Note. — ^For  other  cases,  see  Death-,  Cent  Dig.  §  60.J 

At  Law.  Action  by  Eleanor  lyauria,  as  administratrix  of  Anthony 
Lauria,  deceased,  against  E.  I.  Du  Pont  De  Nemours  &  Co.,  Inc.    On 

motion  to  dismiss  the  complaint.    Motion  denied. 

This  is  a  motion  to  dismiss  the  complaint  on  the  ground  that  It  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  action  Is  brought  by 
the  plaintiff,  as  administratrix,  for  the  death  of  her  husband,  caused,  as  alleg- 
ed, by  negligence  on  the  part  of  the  defendant  The  deceased  was  employed  by 
the  defendant  In  Its  plant  at  Hopewell,  Va.,  and  was  killed  while  operating  an 
electric  car  by  striking  his  head  against  an  overhead  beam.  The  complaint 
alleges  that  the  deceased  is  survived  by  his  widow  and  his  father,  both  resi- 
dents of  Richmond  county,  where  administration  was  taken  out    The  defend- 
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ant  Is  a  Delaware  corporation.    The  action  Is  based  on  sections  2902-2904  ot 
the  Virginia  Code: 

"Sec.  2902.  Whenever  the  death  of  a  person  shall  be  caused  by  the  wrongful 
act,  neglect,  or  default  of  any  person  or  corporation,  or  of  any  ship  or  vessel, 
and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action,  or  to  proceed  in  rem 
against  said  ship  or  vessel,  or  in  personam  against  the  owners  thereof  or  those 
having. control  of  her,  and  to  recover  damages  in  respect  thereof,  then,  and. 
In  every  such  case,  the  person  who,  or  corporation  or  ship  or  vessel  which, 
would  have  been  liable,  if  death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,  or,  if  a  ship  or  vessel,  to  a  libel  in  rem,  and  her  owners  or 
those  responsible  for  her  acts  or  defaults  or  negligence  to  a  libel  In  personam, 
notwithstanding  the  death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount  in  law  to  a  felony. 

"Sec.  2903.  ♦  *  •  The  Jury  In  any  such  action  may  award  such  damages 
as  to  it  may  seem  fair  and  just,  not  exceeding  ten  thousand  dollars,  and  may 
direct  la  what  proi>ortion  they  shall  be  distributed  to  the  wife,  husband,  or 
child,  or,  if  there  be  no  wife,  husband,  or  child,  then  to  the  parents,  brothers, 
and  sisters  of  the  deceased.  But  nothing  in  this  section  shall  be  construed  to 
deprive  the  court  of  the  power  to  grant  new  trials  as  tn  other  cases. 

"Sec.  2904.  The  amount  recovered  in  any  such  action  shall  be  paid  to  the 
personal  representative,  and  after  the  payment  of  costs  and  reasonable  at- 
torney's fees,  shaU  be  distributed  by  such  personal  representative  to  the 
wife,  husband,  and  child,  or  if  there  be  no  wife,  husband,  or  child,  then  to  the 
parents,  brothers,  and  sisters  of  the  deceased  tn  such  proportions  as  the  Jury 
may  have  directed,  or,  if  they  have  not  directed,  according  to  the  statute  of 
distributions,  and  shall  be  free  from  aU  debts  and  liabilities  of  the  deceased ; 
but  If  there  be  no  wife,  husband,  child,  parent,  brother,  or  sister,  the  amount 
so  received  shall  be  assets  in  the  hands  of  the  personal  representative  to  be 
disposed  of  according  to  law.  This  and  the  preceding  section  are  subject  to- 
this  proviso:  Where  there  is  a  widowed  mother  of  the  deceased  and  a  widow 
but  no  children  of  the  deceased,  the  amount  recovered  shall  be  divided  between 
the  mother  and  the  widow  in  such  portions  as  the  Jury  or  the  court  may 
direct." 

McC<Hnbs,  Wellman,  Smyth  &  Ryan,  of  New  York  City  (Herbert  C. 
Smyth  and  Frederic  C.  Scofield,  both  of  New  York  City,  of  counsel), 
for  plaintiff. 

William  H.  Button,  of  New  York  City,  for  defendant 

VEEDER,  District  Judge  (after  stating  the  facts  as  above).  The 
defendant  contends  that  the  Virginia  statute  under  which  the  right  of 
action  accrued  is  so  unlike  the  statutory  right  of  action  which  prevails 
in  this  state  that  the  action  should  not  be  entertained  here.  The  mo- 
tion has  been  argued  upon  the  theory,  set  forth  in  Leonard  v.  Colum- 
bia Steam  Navigation  Co.,  84  N.  Y.  48,  38  Am.  Rep.  491,  that  the  ex- 
ercise of  jurisdiction  depends  upon  the  similarity  of  the  Virginia  stat- 
ute to  the  statutory  remedies  prescribed  by  the  statutes  of  this  state  for 
death,  namely,  the  Workmen's  C6mpensation  Law  (Laws  1914,  c.  41 
[Consol.  Laws,  c.  67]),  and  the  general  right  of  action  existing  by  vir- 
tue of  sections  1902-1908  of  the  Code  of  Civil  Procedure.  The  dis- 
similarity with  respect  to  the  Workmen's  Compensation  Law  is  obvious, 
but  inconclusive.  Although  the  remedy  provided  by  that  statute  is,  so 
far  as  it  goes,  exclusive  of  all  other  rights  or  remedies  for  the  death 
of  employ^  resulting  from  injuries  (Shanahan  v.  Monarch  Engineer- 
ing Co.,  219  N.  Y.  469,  114  N.  E.  795),  still  that  act,  which  applies  in 
terms  irrespective  of  fault,  extends  an  option  to  the  legal  representative 
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in  case  of  death  to  sue  for  damages  under  the  Code  provision  if  the 
employer  fail  to  secure  compensation  as  required  by  the  act.  For  all 
cases  not  falling  within  the  Compensation  Law  the  Code  provision  is 
the  existing  remedy;  that  is  to  say,  the  right  of  action  for  wrongful 
death  depends  upon  that  provision.  If,  therefore,  the  Virginia  stat- 
ute is  to  be  compared  with  any  local  statute,  it  must  be  compared  with 
the  latter. 

Upon  such  comparison  the  defendant  asserts  that  the  following  sub- 
stantial differences  appear:  The  Virginia  statute  (1)  permits  the  re- 
covery of  exemplary  damages ;  (2)  in  default  of  wife  and  next  of  kin 
the  recovery  becomes  part  of  the  estate  of  the  deceased  to  be  disposed 
of  according  to  law ;  (3)  the  jury  may  direct  in  what  proportion  the 
damages  shall  be  distributed  among  the  beneficiaries. 

[1,2]  The  motion  could  be  disposed  of  on  the  short  ground  that 
none  of  these  distinctions  applies  in  the  pending  action.  For  the  pur- 
poses of  the  issue  raised  by  this  motion,  it  is  the  particular  application 
sought  to  be  made  of  the  statute  that  controls ;  it  is  the  cause  of  action 
set  up  in  the  complaint,  not  the  ultimate  possibilities  of  the  foreign 
statute.  Zeikus  v.  Florida  East  Coast  Ry.  Co.,  153  App.  Div.  349,  138 
N.  Y.  Supp.  478.  Exemplary  damages  are  not  recoverable  under  this 
complaint.  While  the  complainant  need  not  necessarily  claim  such 
damages  by  that  name  in  the  complaint,  still,  in"  Virginia,  as  here,  facts 
showing  the  right  to  recover  such  damages  must  be  alleged.  Wood 
v.  Bank,  100  Va.  306,  40  S.  E.  931.  No  such  facts  are  alleged  in  this 
complaint.  Furthermore,  it  appears  from  the  complaint  that  the  de- 
ceased left  surviving  him  his  wife  and  his  father.  By  the  express 
terms  of  the  statute,  therefore,  the  wife  would  take  the  entire  amount 
recovered. 

[3-B]  I  do  not  cwicede,  however,  the  validity  of  the  assumption  that 
the  exercise  of  jurisdiction  in  such  cases  is  dependent  upon  the  exist- 
ence in  the  forum  of  a  statute  similar  to  the  foreign  statute  under 
which  the  right  of  action  arose.  The  general  rule  is  that  actions  for 
personal  torts  are  transitory  in  their  nature  and  may  be  brought 
wherever  jurisdiction  of  the  wrongdoer  can  be  obtained.  Whenever 
such  a  right  of  action  has  become  fixed  and  legal  liability  incurred, 
whether  at  common  law  or  under  a  statute,  it  will  be  enforced  in  an- 
other state  unless  there  is  a  good  reason  for  refusing  to  enforce  it  If 
statutory,  it  will  be  enforced,  not  because  of  the  existence  of  the  stat- 
ute, whidi  of  course  does  not  extend  ex  proprio  vigore  beyond  the 
boundaries  of  the  state  in  which  it  is  enacted,  but  because  it  is  a  right 
which  the  plaintiff  legitimately  acquired  and  which  still  belongs  to  him. 
The  theory  of  the  foreign  suit  is  that  although  the  act  complained  of 
was  subject  to  no  law  having  force  in  the  forum,  it  gave  rise  to  an  obli- 
gation which,  like  other  obligations,  follows  the  person,  and  may  be 
enforced  wherever  the  person  may  be  found.  The  recognized  grounds 
upon  which  the  court  resorted  to  may  properly  decline  to  entertain 
jurisdiction  are:  That  the  action  is  penal;  that  it  contravenes  some  es- 
tablished and  imi»rtant  policy  of  the  state ;  that  the  local  judicial  pro- 
cedure is  inadequate  to  do  substantial  justice  in  the  premises.  Den- 
nick  v.  Railroad  Co.,  103  U.  S.  11,  26  L.  Ed.  439;  Flash  v.  Conn,  109 
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U.S.  371,  3  Sup.  Ct.  263,  27  ly.  Ed.  966;  Texas  &  Pacific  R.  Co.  v. 
Cox,  145  U.  S.  593,  12  Sup.  Ct.  905,  36  L.  Ed.  829;  Huntington  v. 
AttriU,  146  U.  S.  657,  13  Sup.  Ct.  224,  36  h.  Ed.  1123;  Northern  Pa- 
cific R.  R.  Co.  V.  Babcock.  154  U.  S.  190,  14  Sup.  Ct.  978,  38  L.  Ed. 
958;  Stewart  v.  Baltimore  &  Ohio  R.  R.  Co.,  168  U.  S.  445,  18  Sup. 
Ct  105,  42  L.  Ed.  537;  Barrows  v.  Kane,  170  U.  S.  100,  18  Sup.  Ct. 
526,  42  Iv.  Ed.  964;  Slater  v.  Mexican  National  R.  R.  Co.,  194  U.  S. 
120,  24  Sup.  Ct.  581,  48  L.  Ed.  900;  Boston  &  Maine  R.  R.  Co.  v.  Mc- 
Duffey,  79  Fed.  934,  25  C.  C.  A.  247;  Missouri  Pacific  Ry.  Co.  v. 
Larussi,  161  Fed.  66,  88  C.  C.  A.  230;  St  Bernard  v.  Shane,  220  Fed. 
852,  135  C.  C.  A.  399;  Herrick  v.  Minneapolis  &  St.  Louis  Ry.  Co.,  31 
Minn.  11,  16  N.  W.  413,  47  Am.  Rep.  771;  Powell  v.  Great  Northern 
Ry.  Co.,  102  Minn.  448,  113  N.  W.  1017;  Whitlow  v.  Nashville  Ry. 
Co.,  114  Tenn.  344,  84  S.  W.  618,  68  L.  R.  A.  503;  Rick  v.  Saginaw 
Bay  Towing  Co.,  132  Mich.  237,  93  N.  W.  632, 102  Am.  St.  Rep.  422 ; 
Higgins  V.  Central  New  England  R.  R:  Co.,  155  Mass.  176,  29  N.  E. 
534,  31  Am.  St.  Rep.  544;  Walsh  v.  New  York  &  N.  E.  R.  R.  Co.,  160 
Mass.  571,  36  N.  E.  584i  39  Am.  St.  Rep.  514;  Walsh  v.  Boston  & 
Maine  R.  R.  Co.,  201  Mass.  527,  88  N.  E.  12;  Hanlon  v.  Frederick 
Leyland  &  Co.,  223  Mass.  438,  111  N.  E.  907,  L.  R.  A.  1917A,  34; 
Nelson  v.  Chesapeake  &  Ohio  R.  R.  Co.,  88  Va.  971,  14  S.  E.  838,  15 
L.  R  A.  583;  Ktiight  v.  West  Jersey  R.  R.  Co.,  106  Pa.  250,  56  Am. 
Rep.  200;  Southern  Ry.  Co.  v.  Dedcer,  5  Ga.  App.  21,  62  S.  E.  678; 
Bums  V.  Grand  Rapids  &  I.  R.  R.,  113  Ind.  169,  15  N.  E.  230;  Morris 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  65  Iowa,  727,  23  N.  W.  143,  54  Am. 
Rep.  39;  Bruce's  Adm'r  v.  Cincinnati  R.  R  Co.,  83  Ky.  174;  Texas  & 
New  Orleans  R.  R  Co.  v.  Miller,  60  Tex.  Civ.  App.  627,  128  S.  W. 
1165 ;  McLeod  v.  C.  &  P.  R.  R.  Co.,  58  Vt.  727,  6  Atl.  648. 

The  limitation  suggested  in  L,eonard  v.  Colxmibia  Steam  Navigation 
Co.,  84  N.  Y.  48,  38  Am.  Rep.  491,  and  repeated  in  Wooden  v.  W.  N. 
Y.  &  P.  R.  R.  Co.,  126  N.  Y.  10,  26  N.  E.  1050,  13  h.  R.  A.  458,  22 
Am.  St.  Rep.  803,  was  in  both  expressly  based  upon  the  authority  of 
McDonald  v.  Mallory,  77  N.  Y.  546,  33  Am.  Rep.  664,  a  case  involving 
no  foreign  statute,  but  depending  upon  the  question  whether  the  cause 
of  action  for  deatii  by  negligence  arose  within  the  territorial  jurisdic- 
tion of  the  state  of  New  York;  and  the  court  held  that  a  right  of  ac- 
tion for  causing  death  at  sea,  on  board  a  vessel  hailing  from  and  regis- 
tered in  a  port  within  this  state,  depends  upon  the  laws  of  this  state. 
Alluding  to  the  rule  that  the  common  law  is  presumed  to  be  similar 
everywhere,  and  to  the  distinction  in  this  respect  between  the  common 
and  statutory  law.  Judge  Rapallo  said : 

"It  la  settled  by  the  law  of  our  owa  courts  that  the  right  of  action  for 
causing  death  by  negligence  exists  only  by  virtue  of  the  statute,  and  that  where 
the  wrong  is  committed  within  a  foreign  state  or  country,  no  action  therefor 
can  be  maintained  here,  at  least  withont  proof  of  the  existence  of  a  similar 
statute  in  the  place  where  the  wrong  was  committed.  Whltford  v.  Panama  R. 
B.  Ca,  23  N.  Y.  465;  Crowley  v.  Panama  B.  B.  Co.,  30  Barb.  (N.  T.)  99 ;  Beach 
V.  Bay  State  Steamboat  Co.,  30  Barb.  (N.  Y.)  433;  Vande  venter  v.  N.  Y.  &  N. 
H.  B.  B.  Co.,  27  Barb.  (N.  Y.)  244.  These  decisions  rest  upon  the  plain  ground 
that  our  statute  can  have  no  operation  within  a  foreign  Jurisdiction,  and  that 
with  respect  to  positive  statute  law  It  cannot  be  presumed  that  the  laws  of 
other  states  or  countries  are  aimUar  to  our  own." 
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It  IS  quite  apparent  that  the  words  "similar  statute"  were  used  by 
Judge  Rapallo  simply  as  a  form  of  expression,  not  as  importing  some 
new  rule ;  in  none  of  the  cases  cited  by  him  is  there  a  suggestion  that 
the  right  of  action,  when  based  upon  a  foreign  statute,  could  be  aflFect- 
ed  in  any  way  by  the  presence  or  absence  of  a  New  York  statute  touch- 
ing the  subject.  Having  in  mind  the  statutory  origin  of  the  action  in 
New  York,  he  referred  to  the  necessity  of  proof  that  a  right  of  action 
had  accrued  in  the  foreign  state.  In  me  subsequent  case  of  Debevoise 
V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  98  N.  Y.  377,  50  Am.  Rep.  683i  Jud^ 
Earl  stated  and  applied  this  principle  with  his  usual  precision.  It  is 
impossible  to  find  room  for  any  larger  meaning  of  the  language  used  in 
McDonald  v.  Mallory ;  and  it  is  to  be  observed  that  the  theory  stated 
in  both  the  Leonard  and  Wooden  cases  was  applied  in  neither  to  the 
extent  of  defeating  a  cause  of  action  where  the  existence  of  a  foreign 
statute  was  shown. 

Obviously,  if  the  source  of  the  rig^t  sought  to  be  enforced  is  the 
law  of  the  place  of  the  act,  the  absence  of  a  similar  right  of  action  in 
the  forum  cannot  affect  the  principle.  Of  course,  the  recognition  by 
the  law  of  the  forum  of  the  foreign  right  of  action,  wjiether  common 
law  or  statutory,  precludes  any  issue  of  contrariety  in  public -policy, 
and  in  most  cases  it  is  only  in  such  connection  that  the  similarity  of 
statutory  rights  is  referred  to.  But  the  result  of  the  federal  cases  was 
stated  by  Mr.  Justice  Gray  in  Huntington  v.  Attrill,  146  U.  S.  657,  670, 
13  Sup.  Ct.  224,  229  (36  L.  Ed.  1123),  to  be  that: 

"A  private  action  may  be  maintained  In  one  state,  if  not  contrary  to  its  own 
policy,  for  snch  a  wrong  done  In  another  and  actionable  there,  although  a  like 
wrong  would  not  be  actionable  In  the  state  where  the  suit  Is  brought." 

Apparently  this  is  the  prevailing  view  in  the  state  courts  as  well.  Her- 
ridc  V.  Minneapolis  &  St.  Louis  Ry.  Co.,  31  Minn.  11,  16  N.  W.  413, 
47  Am.  Rep.  771 ;  WaUh  v.  New  York  &  N.  E.  R.  R.  Co.,  160  Mass. 
571,  36  N.  E.  584,  39  Am.  St.  Rep.  514.  In  the  latter  case,  where  a 
recovery  which  could  not  have  been  had  under  the  law  of  the  forum 
was  sustained  because  not  opposed  to  the  policy  of  the  state,  the  court 
hesitated  to  adopt  to  its  full  extent  the  doctrine  that  whether  the 
domestic  law  provides  for  redress  in  like  cases  should  in  principle  be 
immaterial  so  long  as  the  right  is  a  reasonable  one  and  not  opposed  to 
the  interests  of  the  state,  only  because  it  went  further  than  the  decision 
in  Richardson  v.  New  York  Central  R.  R.  Co.,  98  Mass.  85.  Since  the 
latter  decision  has  recently  been  expressly  overruled  in  Hanlon  v. 
Frederick  Leyland  &  Co.,  223  Mass.  438,  111  N.  E.  907,  L.  R.  A. 
1917A,  34,  presumably  the  general  doctrine  prevails. 

[6]  The  bearing  of  all  this  upon  the  further  question  of  public  pol- 
icy is  plain.  If  enforcement  be  not  predicated  on  a  common  right  of 
action,  certainly  mere  differences  in  the  contents  of  a  common  statu- 
tory right  of  action  will  not  avail  to  defeat  the  action  on  grounds  of 
public  policy.  Otherwise  the  exception  would  be  practically  as  broad 
as  the  right  to  which  it  attaches ;  for  the  existence  of  conflict  between 
the  foreign  and  the  domestic  law,  which  alone  creates  an  occasion  for 
the  application  of  the  principles  of  comity,  would  at  once  call  the  ex- 
ception into  operation.    The  considerations  of  public  policy  which  war- 
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rant  refusal  to  entertain  jurisdiction  have  been  variously  expressed, 
and  are  not,  perhaps,  susceptible  of  definitive  statement.  But  they 
amount  in  substance  to  this :  To  justify  a  court  in  refusing  to  enforce 
a  right  of  action  which  has  accrued  under  the  laws  of  another  state, 
on  the  ground  that  it  contravenes  the  policy  of  the  forum,  it  must  ap- 
pear that  it  is  contrary  to  good  morals  or  natural^  justice,  or  that  for 
some  other  good  reason  its  enforcement  would  be  prejudicial  to  the 
general  interests  of  the  people  of  the  state.  Herrick"  v.  Minneapolis 
&  St  Louis  Ry.  Co.,  31  Minn.  11,  16  N.  W.  413,  47  Am.  Rep.  771.^ 

[7]  The  defendant  h^s  cited  and  relied  upon  the  statement  made  in 
Wooden  v.  W.  N.  Y.  &  P.  R.  R.  Co.,  126  N.  Y.  10,  26  N.  E.  1050,  13  L. 
R.  A.  458,  22  Am.  St.  Rep.  803,  that  the  extent  of  damages  pertains  to 
the  remedy  rather  than  to  the  substantive  right.  Since,  upon  that  theo- 
ry, this  action  might  be  maintainable  for  sudi  damages  as  would  be  re- 
coverable under  3ie  law  of  New  York,  ^dthough  not  maintainable  for 
such  damages  as  the  Virginia  statute  allows,  it  is  necessary  that  I 
should  make  it  plain,  for  the  purpose  of  this  motion,  that  I  proceed  on 
no  such  theory.  I  adopt  to  its  full  extent  what  I  conceive  to  be  the 
true  principle,  that  the  measure,  elements,  and  extent  of  the  damages 
given  by  the  law  of  the  state  in  which  the  action  arose  pertain  to  the 
substance  of  the  right,  not  to  the  remedy,  and  that  the  question  of  its 
enforcement  in  another  jurisdiction  must  be  determine<i  with  respect 
to  the  right  as  given.  The  principle  was  clearly  formulated  Iw  Mr. 
Justice  Holmes  in  Slater  v.  Mexican  National  R.  R.  Co.,  194  U.  S.  120, 
24  Sup.  Ct.  581,  48  t,.  Ed.  900.  When  a  liability  is  enforced  in  a  juris- 
diction foreign  to  the  place  of  the  wrongful  act,  that  does  not  mean 
that  the  act  is  in  any  degree  subject  to  the  lex  fori  with  regard  either 
to  its  quality  or  its  consequences.  Inasmuch  as  the  only  source  of  the 
obligation  is  the  law  of  the  place  of  the  act,  that  law  must  determine  its 
extent-  Therefore  it  is  quite  inadmissible  to  resort  to  the  law  of  the 
place  of  the  act  so  far  as  to  show  that  the  act  was  a  tort,  and  then  to 
determine  the  consequences  according  to  the  accident  of  the  place 
where  the  defendant  may  happen  to  be  found. 

Tlie  Wooden  case,  supra,  arose  on  demurrer  to  the  complaint,  the 
contention  being  that  the  Pennsylvania  death  statute  sued  on  was  con- 
trary to  the  policy  of  the  forum,  in  that,  while  the  damages  recoverable 
were  limited  to  $5,000  in  this  state,  they  were  tmlimited  in  Pennsyl- 
vania. In  denying  that  contention.  Judge  Finch  asserted  that  the  re- 
striction pertained  to  the  remedy  rather  than  to  the  right ;  it  was  a  lim- 
itation upon  the  discretion  of  the  jury  in  fixing  the  amount  of  damages, 
not  upon  the  right  of  action  or  its  inherent  elements  and  character. 

"The  difference  between  the  two  statutes,  therefore,  does  not  strictly 
affect  the  rule  of  damages,  but  rather  the  extent  of  the  damages,  and  that 

•  1  The  llmlta  of  state  action.  In  view  of  article  4,  §  2,  of  the  Constitution  of 
the  United  States,  can  hardly  be  said  to  be  settled.  Chambers  t.  Baltimore  & 
Ohio  K.  B.  Co.,  207  U.  S.  142,  28  Sup.  a.  34,  52  L.  Dd.  143 ;  Dougherty  v. 
American  Co.,  255  111.  369,  99  N.  B.  619,  L.  R.  A.  191BF,  955,  Ann.  Gas.  1913D, 
568;  Elngartner  v.  IlUnois  Steel  Co.,  94  Wis.  80,  68  N.  W.  664,  34  L.  R.  A.  503, 
59  Am.  St.  R^.  858.  Iilmitatlons  under  the  "full  faith  and  credit"  clause 
were  appUcd  in  HunUngton  t.  Attrill,  146  IT.  S.  657,  13  Sup.  Ct  224,  36  L. 
Ed.  1123. 
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extoit.  as  limited  or  unlimited,  does  not  enter  into  any  definltioo  of  tbe 
right  enforced  or  the  cause  of  action  permitted  to  be  prosecuted.  And  so  the 
causes  of  action  in  the  two  forums  are  not  thereby  made  dissimilar." 

It  is  to  be  observed  that  what  is  said  about  the  application  of  the  local 
restriction  is  merely  by  way  of  Argument  in  support  of  the  court's  posi- 
tion that  the  difference  between  the  two  statutes  was  not  such  as  to 
preclude  the  exercise  of  jurisdiction.  While  this  dictum  has  never 
been  expressly  repudiated,  its  weight  has  been  seriously  impaired  by 
subsequent  decisions.  In  O'Reilly  v.  Utah  Stage  Co.,  87  Hun,  406,  34 
N.  Y.  Supp.  358,  it  was  held  at  General  Term  Aat  the  provision  of  the 
Constitution  of  1894  abolishing  the  statutory  limitation  upon  the 
amount  of  recovery  did  not  operate  retrospectively  so  as  to  cover  an  ex- 
isting cause  of  action.  The  decision  was  based  upon  the  ground  that 
the  statutory  limit  pertained  to  the  substantive  right,  not  merely  to  the 
remedy,  and  therefore  rests  upon  a  view  of  the  nature  of  the  statutory 
limitation  which  is  diametrically  opposed  to  that,  upon  which  the  dic- 
tum in  the  Wooden  case  rests.  'This  decision  was  approved  by  the 
Court  of  Appeals  in  a  per  curiam  opinion  in  Isola  v.  Weber,  147  N.  Y. 
329,  41  N.  E.  704,  which  reversed  a  contrary  decision  in  13  Misc. 
Rep.  97,  34  N.  Y.  Supp.  17.  Neither  of  these  cases,  however,  refers 
to  the  Wooden  case.  Again  in  Kiefer  v.  Grand  Trimk  R.  R,  Co.,  12 
.\pp.  Div.  28,  42  N.  Y.  Supp.  171,  in  an  action  for  death  arising  under 
an  Ontario  statute  prior  to  the  abolition  of  the  statutory  limitation  in 
this  state,  it  was  held  that  the  provision  of  the  Code  section  prescribing 
the  $5,000  limitation,  which  required  the  clerk  to  add  to  the  recovery 
and  include  in  the  judgment  interest  thereon  from  the  date  of  the  de- 
cedent's death,  did  not  apply.  The  decision  is  upon  the  ground  that 
the  addition  of  interest  under  the  statute  was  a  matter  of  substantive 
right,  not  a  mere  matter  of  remedy.  This  decision  was  affirmed  by  the 
Court  of  Appeals  on  the  opinion  below.  153  N.  Y.  688,  48  N.  E.  1105. 
In  the  latest  case  making  any  reference  to  the  general  subject,  where  an 
express  company,  sued  here  for  loss  of  baggage  in  Massachusetts, 
sought  to  claim  the  local  statutory  exemption  from  all  damages  in  ex- 
cess of  $150,  the  court  held  that: 

"The  laws  of  Massachusetts,  which  in  the  absence  of  proof  are  presumed  to 
be  tbe  coounon  law  of  the  land,  must  control  the  amount  of  damages."  Has- 
brouck  T.  N.  Y.  C.  &  H.  R.  R.  B.  Co.,  202  N,  X.  363,  95  N.  E.  808,  35  U  R. 
K.  (N.  S.)  537,  Ann.  Cas.  1912D,  1150. 

The  effect  of  these  decisions  seems  to  be  to  destroy  the  foundation 
upon  which  the  dictum  in  the  Wooden  case  rests,  viz.,  that  the  statuto- 
ry limit  pertains  to  the  remedy  rather  than  to  the  substantive  right 
While  Iliggins  v.  Central  New  England  R.  R.  Co.,  155  Mass.  176,  29 
N.  E.  534,  31  Am.  St.  Rep.  544,  and  Dorr  Cattle  Co.  v.  Des  Moines 
National  Bank,  127  Iowa,  153,  98  N.  W.  918,  102  N.  W.  836,  4  Ann. 
Cas.  519,  support  the  doctrine  of  the  Wooden  case,  there  is  controlling 
authority  to  the  contrary.  Northern  Pacific  R.  R.  Co.  v.  Babcock,  154 
U.  S.  190,  14  Sup.  Ct.  978,  38  L.  Ed.  958;  Powell  v.  Great  Northern 
Ry.  Co..  102  Minn.  448,  113  N;  W.  1017;  Louisville  &  Nashville  R. 
R.  Co.  v.  Graham's  Adm'r,  98  Ky.  688,  34  S..W.  229. 

[8,  9]  In  applying  the  foregoing  principles  to  the  right  of  action  giv- 
en by  the  Virginia  statute,  it  must  not  be  overlooked  that  in  federal 
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courts  the  issue  is  one  of  general  jurisprudence,  upon  which  the'  state 
decisions  are  not  conclusive.  Texas  &  Pacific  Ry.  Co.  v.  Cox,  145  U. 
S.  593,  605,  12  Sup.  Ct.  905,  36  L.  Ed.  829;  Huntington  v.  Attrill,  146 
U.  S.  657,  675,  683,  13  Sup.  Ct.  224,  36  L.  Ed.  1123;  Northern  Pacific 
R.  R.  Co.  V.  Babcock,  154  U.  S.  190,  198,  14  Sup.  Ct.  978,  38  L.  Ed. 
958;  Slater  v.  Mexican  National  R.  R.  Co.,  194  II.  S.  120,  134,  24  Sup. 
Ct.  581,  48  L.  Ed.  900;  per  Fuller,  C.  J.;  Malloy  v.  American  Hide  & 
Leather  Co.  (C.  C.)  148  Fed.  482 ;  Greaves  v.  Neal  (C.  C.)  57  Fed.  8J6 ; 
Evey  V.  Mexican  Central  Ry.  Co.,  81  Fed.  294,  26  C.  C.  A.  407,  38  L. 
R.  A.  387;  Missouri  Pacific  Ry.  Co.  v.  Larussi,  161  Fed.  66,  88  C.  C. 
A.  230;  St.  Bernard  v.  Shane,  220  Fed.  852,  135  C.  C.  A.  399.  In 
view  of  Huntington  v.  Attrill,  146  U.  S.  657,  13  Sup.  Ct.  224,  36  L.  Ed. 
1 123,  there  can  be  no  claim  that  the  action  is  penal.  No  difficulty  in 
applying  it  is  suggested.  It  is  not  unreasonable;  nor  is  it  asserted 
that^its  enforcement  would  injuriously  affect  any  general  interest  of 
the  people  of  this  state.  The  differences  to  which  attention  was  called 
at  the  outset  are  claimed,  however,  to  contravene  the  public  policy  of 
this  state.  Whatever  latitude  may  be  permissible  in  state  courts  in  re- 
fusing jurisdiction  on  grounds  of  local  policy,  the  rule  laid  down  for 
federal  courts  by  the  Supreme  Court  in  Huntington  v.  Attrill  and 
other  cases  above  cited  seems  to  leave  no  room  for  mere  questions  of 
comity,  save  as  they  may  be  involved  in  the  underlying  principles  of 
jurisprudence.    Greaves  v.  Neal  (C.  C.)  57  Fed.  816. 

The  facts  that  the  jury  may  apportion  the  damages  among  the  benefi- 
ciaries, and  that  the  beneficiaries  may  not  in  every  case  be  the  same  un- 
der each  statute,  do  not  warrant  rejection  on  that  ground.  Stewart  v. 
Baltimore  &  Ohio  R.  R.  Co.,  168  U.  S.  445,  18  Sup.  Ct.  105,  42  t,.  Ed. 
537.  Nor  idoes  the  fact  that  the  Virginia  statute  allows  elements  of 
damage  which  are  not  recognized  under  the  New  York  statute.  Resort- 
ing to  the  construction  of  the  statute  by  the  Supreme  Court  of  Vir- 
ginia, it  is  true  that  it  was  said  in  Matthews  v.  Warner's  Adm'r,  70  Va. 
(29  Grat.)  570,  26  Am.  Rep.  396,  that  the  Virginia  statute  permitted 
recovery  of  exemplary  damages.  But  the  court  tfiere  had  under  consid- 
eration a  case  in  which  the  decedent  had  been  killed  under  circum- 
stances which  approximated  murder  in  the  second  degree.,  The  ppint 
actually  decided  was  that  the  trial  judge  had  properly  refused  to  in- 
struct the  jury  that  in  assessing  damages  they  must  confine  themselves 
to  injuries  of  which  a  pecuniary  estimate  could  be  made  in  reference 
to  a  reasonable  expectation  of  pecuniary  benefit  to  the  decedent's  moth- 
er from  the  continuance  of  his  life,  and  could  not  take  into  considera- 
tion the  mental  suffering  occasioned  to  her  by  his  death.  If  the  jury 
are  not  confined  to  mere  pecuniary" loss  to  the  survivors,'of  course  they 
may  be  governed  by  other  considerations  in  assessing  fair  and  just 
damages  under  all  the  surrounding  circumstances  of  the  particular 
case.  What  those  considerations  are,  as  applied  to  an  action  like  this 
for  the  death  of  an  employ^  through  the  negligence  of  his  employer,  are 
set  forth  in  Baltimore  &  Ohio  R.  R.  Co.  v.  Noell's  Adm'r,  73  Va.  (32 
Grat.)  394,  where  the  court  approved  an  instruction  which  directed 
the  jury  that  in  ascertaining  the  damages  they  should  find  the  sum,  in 
the  first  place,  with  reference  to  the  pecuniary  loss  sustained  by  a 
mother  in  the  death  of  her  son,  and  then  add  thereto  compensation  for 
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the  loss  of  his  care,  attention,  and  society,  and  such  further  sum  as  they 
should  deem  fair  and  just  by  way  of  solace  and  comfort  to  her  for 
the  sorrow,  suffering,  and  mental  anguish  occasioned  to  her  by  his 
death.  These  elements  of  damage  have  been  repeatedly  approved- 
Portsmouth  Street  R.  R.  Co.  v.  Peed,  102  Va.  662,  47  S.  E.  850;  Nor- 
folk &  Western  R.  R.  Co.  v.  Cheatwood,  103  Va.  356,  49  S.  E.  489 ; 
Powhatan  Lime  Co.  v.  Whetzel's  Adm'x,  118  Va.  161,  86  S,  E.  898. 

So  far  as  recovery  for  the  mental  anguish  of  the  beneficiary  is  con- 
cerned, the  precise  issue  was  decided  adversely  to  the  defendant's  con- 
tention in  Texas  &  N.  O.  R.  R.  Co.  v.  Gross,  60  Tex.  Civ.  App.  621, 
128  S.  W.  1173,  upon  reasoning  which  commends  itself  to  my  judg- 
ment. Assuming  that  exemplary  damages  may  also  be  recovered  in  a 
proper  case,  that  fact  raises  no  conflict  with  the  general  policy  of  New 
York.  See  Bruce's  Adm'r  v.  Cincinnati  R.  R.  Co.,  83  Ky.  174;  Pull- 
man Palace  Car  Co.  v.  Lawrence,  74  Miss.  782,  22  South.  53 ;  Illinois 
Central  R.  R.  Co.  v.  Crudup,  63  Miss.  291.  While  the  corresponding 
New  York  statute  confines  recovery  in  such  cases  to  pecuniary  loss,  ex- 
emplary damages  are  recognized  and  allowed  by  the  law  of  this  state, 
and  cannot,  therefore,  be  said  to  infringe  its  policy.  Fundamental 
agreement  in  the  main  and  substantial  characteristics  of  the  foreign 
and  domestic  law  is  not  affected  by  the  differences  of  detail  which  the 
defendant  points  out. 

The  motion  is  denied. 


MARTIN  v.  NEW  YORK,  N.  H.  ft  H.  B.  CO.  et  al. 
^District  Court,  S.  T>.  New  York.    May  8,  1917.) 

1.  Removai,  of  Oaubes  <S=»3 — Causes  Removable — Emplotebs"  LiABrLirr  Act. 

An  action  under  the  federal  Employers'  Liability  Act  (Act  April  22, 190S, 
c.  149,  35  Stat  65  [Comp.  St  1916,  §1  8657-8685])  for  the  death  of  a  rail- 
road employe  cannot  be  removed  to  the  federal  court. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent.  Dig.  {{  4,  5.] 

2.  Removal  of  Oattses  €=33 — Causes  Removable — Ebiflotebs'  liiABiLiTY  Act. 

The  Pullman  Company  is  not  a  common  carrier  by  railroad,  within  the 
federal  Employers'  Liability  Act,  and  an  action  against  it  for  death  may 
l>e  removed  to  the  fedenil  court 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  §§  4,  5.] 

S.  Removal  of  Causes  ^=>Z — Causes  Removable — Euflotebs'  Liability  Act. 

An  action  for  the  death  of  an  employe  of  the  Pullman  Company,  against 
that  company  and  a  railroad  company,  is  removable  to  a  federal  court, 
the  necessary  diversity  of  citizenship  being  present,  as  the  canse  of 
action  against  the  railroad  company  does  not  arise  under  the  federal  Em- 
ployers'.Liatdlity  Act 

[Ed.  Note. — For  other  cases,  see  Removal  ol  Causes,  Cent  Dig.  ${  4>  6.] 

4.  Removal  of  Causes  €=»25(1) — Causes  Removable — Ax.leoations  of  Plead- 
ings. 

An  action  for  death,  against  the  Pullman  Company  and  a  railroad 
company,  wherein  plaintiff  alleges  on  information  and  belief  that  decedent 
was  an  employe  of  the  railroad  company,  may  be  removed  to  a  federal 
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court  on  a  showing  that  decedent  was  In  fact  an  employe  of  the  Pullman 
Company^  though  plaintiff  lacked  knowledge  of  the  facts,  and  her  allega- 
tions were  therefore  not  fraudulent.  In  the  Invidious  sense  of  that  term. 
[Ed.  Note. — For  other  cases,  s^  Bemoral  of  Causes,  Cent.  Dig.  U  58,  58.] 

6.  Bkmovai.  of  CAuafca  €=9l07(4) — ^MonoN  to  Rbuard— DsTXRinNATiorr. 

On  motion  to  remand  such  action,  the  duty  devolves  on  the  federal  court 
of  determining,  from  affidavits  or  evidence,  what  the  fact  of  employment 
really  is. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent.  Dig.  (  227.] 

6.  BiatovAi.  OF  Cattses  <S=>  107(7) — Motion  to  Bekand — Detebuination. 

Where  an  action  for  death  Is  removed  to  the  federal  court  on  the 
ground  that  decedent  was  an  employ^  of  the  defendant  Pullman  Company, 
and  plalntUr  moves  to  remand,  claiming  that  he  was  an  employ^  of  defend- 
.  ant  railroad,  as  alleged  in  the  complaint,  the  defendant  will  be  required  to 
serve  aCBdavlts  and  produce  writings  showing  the  facts  of  the  employ- 
ment, to  which  plalnttfC  may  serve  counter  affidavits,  and,  if  desired,  the 
persons  making  affidavit  on  behalf  of  defendants  wlU  be  called  in  open 
court  for  examination  by  plalntUT. 

[Ed.  Notfe— For  other  cases,  see  Bemoval  of  Causes,  Ceat.  Dig.  i  230.} 

At  Law.  Action  by  Clara  M.  Martin,  administratrix  of  Joseph  J. 
Frye,  deceased,  against  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company  and  another.  On  motion  to  remand  to  the  state  court. 
Ordered  as  stated  in  the  opinion. 

Charles  F.  Dalton,  of  Port  Chester,  N.  Y.,  for  the  motioa. 
Clifton  P.  Williamson,  of  New  York  City,  opposed. 

MAYER,  District  Judge.    This  motion  presents  an  interesting  and 
in  some  aspects  a  novel  question.    The  action  was  brought  in  the  New 
York  Supreme  Court,  under  the  federal  Employers'  Liability  Act,  to 
recover  damages  for  the  death  of  one  Frye  for  the  benefit  of  his  ' 
widow  and  five  minor  children.    The  complaint,  inter  aJia,  alleges : 

"Fifth.  Upon  information  and  belief,  that  on  or  about  the  1st  day  of  Feb- 
ruary, 1906,  one  Joseph  J.  Frye  and  the  defendant  New  York,  New  Haven 
A  Hartford  Bailroad  Company  daly  entered  into  an  agreement  wherein  and 
whereby  the  defendant  New  York,  New  Haven  &.  Hartford  Railroad  Com- 
pany agreed  to  hire  and  employ  the  said  Joseph  J.  Frye,  and  the  said  Joseph 
J.  Frye  agreed  to  enter  the  service  and  employment  of  the  defendant  upon 
its  railroad. 

"Sixth.  That,  upon  information  and  belief,  the  said  Jos^h  J.  Frye  en- 
tered upon  the  performance  of  his  duties  and  employment  with  the  said  de- 
fendant New  York,  New  Haven  &  Hartford  Railroad  Company  on  or  about 
February  1,  1908,  and  continued  in  the  said  employment  until  the  time  of 
his  death  on  or  about  February  22,  1916. 

"SevenUi.  That  on  and  prior  to  the  22d  day  of  February,  1916,  the  said 
-Joseph  3.  Frye  was  eng^aged  in  the  performance  of  his  duties  and  employ- 
ment for  the  defendant  New  York,  New  Haven  4  Hartford  Railroad  Com- 
pany, and  was  employed  upon  a  car  belonging  to  the  defendant  the  Pullman 
Company,  and  used  and  maintained  and  oi)erated  by  the  said  defendant  the 
Pullman  Company,  but  forming  part  of  a  train  operated  by  the  defendant 
New  York,  New  Haven  &  Hartford  Railroad  Company,  known  as  train  No. 
T7  or  No.  78,  running  between  places  in  the  state  of  Connecticut  and  places 
in  other  states  of  the  United  States. 

"Eighth.  That,  upon  information  and  belief,  on  or  al>ont  the  22d  day  of 
February,  1916,  and  In  and  near  Milford,  in  the  state  of  Connecticut,  the 
train  of  the  defendant  New  York,  New  Haven  &  Hartford  Railroad  Company 

4=3FoT  ottMr  CUM  8M  (am*  topic  ft  KBT-NUMEER  In  all  Key-Numbered  Digests  &  Indexea 


Digitized  by 


Google 


698  241  FEDERAL  BEPOBTKB 

upon  which  the  said  Joseph  Frye  was  employed  by  the  defendant  New  Torfc, 
New  Haven  &  Hartford  Railroad  Company,  and  In  and  about  business  ot 
both  ot  said  defendants,  was  so  negligently  managed,  operated',  and  control- 
led, and  in  disregard  of  signals  and  rules  and  regulations  of  the  said  defend- 
ants, and  in  such  manner  as  to  cause  the  said  train  and  car  to  collide  with 
another  train  and  trains,  and  to  be  derailed  and  wredced,  and  that  said 
collision,  derailment,  and  wrecking  was  caused  by  the  concurring  negligence 
of  the  defendants  New  York,  New  Haven  &  Hartford  Railroad  Company 
and  the  Pullman  Company  their  officers,  agents,  and  employ^,  recqpectirely, 
while  the  said  defendants  and  said  Joseph  J.  Frye  were  engaged  in  com- 
merce between  several  states  of  the  United  States.    •    •    *, 

"Tenth.  That  the  train  upon  which  said  Joseph  J.  Frye  was  at  work  npon 
said  22d  day  of  February,  1916,  was  engaged  in  interstate  commerce." 

The  petition  of  defendants  to  the  New  York  Supreme  Qjurt  on  the 
application  to  remove,  after  alleging  that  both  defendants  were  not 
citizens  nor  residents  of  the  state  of  New  York,  further  stated  as  fol- 
lows : 

"Eighth.  That  the  said  Joseph  J.  Frye,  deceased,  at  the  time  referred  to 
in  the  complaint,  was  employed  by  the  defendant  the  Pullman  Company 
and  not  by  the  defendant  New  York,  New  Haven  tc  Hartford  Railroad  Com- 
pany. 

"Ninth.  That  your  petitioner,  the  Pullman  Company,  was  not  at  any  of 
the  times  referred  to  In  the  complaint  a  carrier  by  railroad  or  otherwise." 

[  1  ]  As  between  plaintiff  and  defendant  New  York,  New  Hjiven  & 
Hartford  Railroad  Company,  the  cause  could  not  properly  be  re- 
moved. Ullrich  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  (D.  C.)  193  Fed. 
768. 

[2]  If  the  action  had  been  solely  against  the  defendant  the  Ptill- 
man  Company,  it  could  be  properly  removed,  because  of  diversity  of 
citizenship,  for  the  reason  that  it  has  been  held  that  the  Pullman 
Company  is  not  a  common  carrier  by  railroad.  Carpenter  v.  N.  Y.,  N. 
H.  &  H.  R.  R.  Co.,  124  N.  Y.  53,  26  N.  E.  277,  11  L.  R.  A.  759,  21 
Am.  St.  Rep.  644;  Robinson  v.  Bait.  &  Ohio  R.  R.  Co.,  237  U.  S. 
84,  91,  35  Sup.  CL  491,  59  I^  Ed.  849. 

[3]  If  the  decedent  was  employed  solely  by  the  Pullman  Company, 
but  the  negligence  which  resulted  in  his  death  is  chargeable  to  both 
the  Pullman  Company  and  the  New  York,  New  Haven  &  Hartford 
Railroad  Company,  then  the  cause  was  properly  removable  to  this 
court,  because  the  cause  of  action  against  die  railroad  company  would 
not  have  arisen  under  the  federal  Employers'  Liability  Act,  and,  di- 
versity of  citizenship  being  present,  the  cause  could  properly  be  re- 
moved from  the  state  court  to  this  court. 

[4,  6]  Defendants  do  not  charge  the  plaintiff  with  fraud  in  the  in- 
vidious sense  of  that  term.  They  urge,  however,  that  the  court  may 
preliminarily  determine  whether,  as  matter  of  fact,  the  decedent  was 
employed  solely  by  the  Pullman  Company  or  by  both  defendants. 
They  insist  that  they  can  prove  the  truth  of  the  allegations  in  their 
petition  in  this  regard,  and,  this  being  so,  that  to  oust  this  court  of 
jurisdiction  by  a  contrary  allegation  m  the  complaint  will,  in  effect, 
result  in  a  fraud  upon  the  court  and  in  a  denial  to  them  of  their  right 
in  this  respect.  In  Alabama  Southern  Ry.  v.  Thompson,  200  U.  S. 
206,  26  Sup.  Ct.  161,  50  L.  Ed. -441,  4  Ann.  Cas.  1147,  the  question 
was  whether  the  controversy  was  separable.    It  was  pointed  out  that 
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in  Powers  V.  Chesapeake  &  Ohio  Ry.  Co.,  169  U.  S.  92,  18  Sup.  Ct 
264,  42  L.  Ed,  673,  Mr.  Justice  Gray  had  said: 

"It  Is  well  settled  that  an  action  of  tort,  wliicta  mlgbt  have  been  brought 
against  many  persons,  or  against  any  one  or  more  of  them,  and  which  is 
brongfat  in  a  state  conrt  against  all  jointly,  contains  no  separate  controversy 
which  will  authorize  Its  removal  by  some  of  the  defendants  Into  the  Circuit 
Court  of  the  United  States,  evm  if  they  file  separate  answers  and  set  up 
different  defenses  from  the  other  defendants,  and  allege  that  they  are  not 
jointly  liable  with  them,  and  that  their  own  controversy  with  the  plaintiff 
Is  a  separate  one;  for,  as  this  court  has  often  said,  'a  defendant  has  no 
right  to  say  that  an  action  shall  be  several  which  the  plaintiff  seeks  to 
make  joint.'  A  s^arate  defense  may  defeat  a  joint  recovery,  but  it  can- 
not deprive  a  plaintiff  of  his  right  to  prosecute  bis  suit  to  final  decision  in 
Ills  own  way.  The  cause  of  action  is  the  subject-matter  of  the  controversy, 
and  that  is,  for  all  the  purposes  of  the  suit,  whatever  the  plaintiff  declares 
it  to  be  in  his  pleadings." 

In  the  Alabama  Southern  Ry.  Case,  supra,  the  railroad  corporation 
was  jointly  sued  with  the  engineer  and  conductor  of  one  of  the  trains. 
Mr,  Justice  Day  summarized  the  views  of  the  court  as  follows: 

"In  other  words,  the  right  to  remove  depended  opon  tte  case  made  in  the 
complaint  against  both  defendants  jointly,  and  that  right,  in  the  absence  of 
a  showing  of  fraudulent  joinder,  did  not  arise  from  the  failure  of  the  com- 
plainant to  establish  a  joint  cause  of  action.  The  fact  that  by  answer  the 
defendant  may  show  that  the  liability  is  several  cannot  change  the  char- 
acter of  the  case  made  by  the  plaintiff  in  his  pleading  so  as  to  affect  the  right 
of  removal.  It  is  to  be  remembered  tlmt  we  are  not  now  dealing  with  Join- 
ders, which  are  shown  by  the  petition  for  removal,  or  otherwise,  to  be  at- 
tempts to  sue  in  the  state  courts  with  a  view  to  defeat  federal  jurisdiction. 
In  such  cases  entirely  different  questions  arise,  and  the  federal  courts  may 
and  should  take  such  action  as  will  defeat  attempts  to  wrongfully  deprive 
parties  entitled  to  sue  in  the  federal  courts  of  the  protection  of  their  rights 
in  those  tribunals.  In  the  present  case  there  is  nothing  in  the  questions  pro- 
pounded which  suggests  an  attempt  to  commit  a  fraud  upon  the  Jurisdiction 
of  the  federal  courts." 

It  will  be  noted  that  this  case  dealt  with  a  situation  where  the  ques- 
tion was  whether  certain  defendants  were  jointly  liable  for  an  act  of 
negligence,  and  where,  in  the  absence  of  fraud,  the  cause  of  action 
set  forth  in  the  complaint  could  be  fairly  and  conscientiously  contended 
for  on  the  trial  of  the  action. 

In  Wecker  v.  National  Enameling  Co.,  204  U.  S.  176,  27  Sup.  Ct 
184,  51  L.  Ed.  430,  9  Ann.  Cas.  757,  Mr.  Justice  Day  took  pains  to  dis- 
cuss Alabama  Southern  Ry.  v.  Thompson,  supra.  In  the  Wecker  Case, 
supra,  Wecker,  a  citizen  of  Missouri,  had  brought  his  action  in  the 
Missouri  state  court  against  the  defendant  corporation,  a  citizen  of 
New  Jersey,  and  two  individuals,  Schenck  and  Wettengel,  who,  as  al- 
leged by  him,  were  employed  by  the  corporation  and  charged  by  it  with 
the  superintendence  and  oversight  of  Wecker  in  the  performance  of 
his  duty.  The  defendant  National  Enameling  Company  filed  its  peti- 
tion for  removal,  and  averred,  inter  alia,  that  Shenck  was  a  nonresi- 
dent and  a  citizen  of  Illinois,  and  had  not  been  served  with  pi-ocess, 
and  that  Wettengel,  although  a  citizen  of  Missouri,  was  not,  at  the 
time  of  the  accident  or  prior  thereto,  charged  with  the  superintendence 
and  oversight  of  Wecker.  It  was  further  charged  that  Wettengel  had 
been  improperly  and  fraudulently  joined  as  a  defendant  for  the  pur- 
pose of  fraudulently  and  improperly  preventing  the  defendant  corn- 
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pany  from  removing  the  cause  to  the  United  States  Circuit  Court,  and 
that  the  plaintiff  well  knew  at  the  time  of  the  beginning  of  the  suit  that 
Wettengel,was  not  charged  with  the  duties  alleged  by  plaintiff,  and 
that  he  was  joined  as  a  party  defendant  to  prevent  the  removal  of  the 
cause,  and  not  in  good  faith.  After  removal,  plaintiff  filed  his  motion 
to  remand,  and  the  court,  upon  hearing  the  motion,  refused  to  remand. 
Thereupon  plaintiff  elected  to  stand  upon  his  motion  to  remand,  and 
refused  to  recognize  the  jurisdiction  of  the  United  States  court,  with 
the  result  that  the  court  ordered  the  case  to  be  dismissed,  with  costs. 
The  United  States  Circuit  Court  had  before  it  the  affidavit  of  the  chief 
engineer  of  the  defendant  company  and  Wettengel's  affidavit,  both  to 
the.  effect  that  Wettengel  was  not  charged  with  any  duty  of  superin- 
tendence in  respect  of  Wecker.  To  these  affidavits  Wecker  filed  a 
counter  affidavit,  with  the  result  that  the  court  reached  the  conclusion 
that,  considered  with  the  complaint,  the  affidavit  showed  conclusively 
an  attempt  to  defeat  the  jurisdiction  of  the  federal  court  by  wrongful- 
ly joining  Wettengel.    Mr.  Justice  Day,  speaking  for  the  court,  said : 

"In  view  of  this  testimony,  and  the  apparent  want  of  basis  for  the  allega- 
tions of  t^  petition  as  to  'Wettengel's  relations  to  the  plaintiff,  and  the  nn- 
contradlcted  evidence  as  to  his  real  connection  with  the  company,  we  think  the 
court  was  right  In  reaching  the  conclusion  that  he  was  joined  for  the  purpose 
of  defeating  the  right  of  the  corporation  to  remove  the  case  to  the  federal 
court.  It  Is  objected  that  there  was  no  proof  that  Wecker  knew  of  Wettengel's 
true  relation  to  the  defendant,  and  consequently  he  could  not  be  guilty  of  fraud 
in  Joining  him ;  but,  even  In  cases  where  the  direct  Issue  of  fraud  Is  Involved, 
knowledge  may  be  Imputed  where  one  willfully  closes  his  eyes  to  InformatioQ 
within  his  reach." 

In  the  case  at  bar  it  may  very  well  be  that  the  administratrix,  who 
makes  her  allegations  upon  information  and  belief,  may  not  have  had 
full  opportunity  to  ascertain  by  which  of  the  defendants  as  matter  of 
fact  the  plaintiff  was  employed.  But  such  lack  of  knowledge  cannot 
be  availed  of  to  defeat  the  jurisdiction  of  this  court,  more  especially  as 
it  must  be  assumed  that  the  defendants  would  have  full  knowledge  as 
to  who  was  the  employer  of  the  plaintiff,  and  especially  as  the  allega- 
tions in  the  petition  of  defendants  in  that  regard  are  made  on  knowl- 
edge, and  not  upon  information  and  belief.  In  the  Wecker  Case  Mr. 
Justice  Day  significantly  said : 

"While  the  plaintiff.  In  good  faith,  may  proceed  in  the  state  courts  upon  a 
cause  of  action  which  he  alleges  to  be  joint.  It  is  equally  true  that  the  federal 
courts  should  not  sanction  devices  Intended  to  prevent  a  removal  to  a  federal 
court  where  one  has  that  right,  and  should  be  equally  vigilant  to  protect  the 
right  to  proceed  In  the  federal  court  as  to  permit  the  state  courts,  In  proper 
cases,  to  retain  their  own  jurisdiction." 

There  is  nothing  in  Chesapeake  &  Ohio  Ry.  Co.  v.  Cockrell,  232  U. 
S.  146,  34  Sup.  Ct.  278,  58  L.  Ed.  544,  to  negative  the  clear  inference  to 
be  derived  from  the  Wecker  Case.  In  the  Chesapeake  &  Ohio  Ry.  Co. 
Case,  supra,  the  court  merely  held  that  mere  characterization  was  not 
enough,  and  that  to  apply  the  epithet  "fraudulent"  to  the  joinder,  with- 
out facts  to  sustain  it,  would  not  suffice.-    But  the  court  reiterated : 

"The  showing  must  be  such  as  compels  the  conclusion  that  the  jcrfnder  is 
without  right  and  made  in  bad  faith,  as  was  the  case  In  Wecker  t.  National 
Enameling  Co." 
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The  court  further  pointed  out  that : 

"It  is  thoroughly  settled  that  issues  of  fact  arising  upon  a  petition  for  re- 
moval are  to  be  determined  in  the  federal  court,  and  that  the  state  court,  for 
the  purpose  of  determining  for  itself  whether  It  will  surrender  jurisdiction, 
must  accept  as  true  the  allegations  of  fact  In  such  petition." 

It  seems  to  me,  therefore,  that  the  duty  in  this  case  is  plainly  cast 
upon  this  court  of  determining  what  the  fact  of  employment  really  is. 
While  defendants,  as  heretofore  stated,  do  not  charge  fraud  in  the 
sense  that  this  plaintiflf,  administratrix  has  willfully  or  deliberately  at- 
tempted to  deceive  the  court,  yet  from  the  allegations  in  defendants' 
petition,  and  the  mere  allegations  upon  information  and  belief  of  plain- 
tiff's complaint,  it  is  quite  manifest  that,  if  the  allegations  of  defend- 
ants' petition  are  true,  the  result  will  be  a  fraud  upon  the  court  (if  the 
cause  should  be  remanded),  quite  irrespective  of  what  was  or  was  not 
within  the  knowledge  of  the  plaintiff  when  she  brought  her  action  in 
the  state  court    In  the  Wecker  Case  it  was  said: 

"It  is  further  objected  that  the  court  should  not  have  heard  the  matter 
upon  affidavits,  and  should  -have  required  testimony  with  the  privilege  to 
cross-examine;  bnt  the  plaintlfT  made  no  objection  to  the  consideration  of 
affidavits  in  support  of  the  petition  for  the  removal  and  himself  filed  a  counter 
affidavit.  In  this  state  of  the  record  there  certainly  can  be  no  valid  oWection 
to  the  maimer  In  which  the  court  beard  and  considered  the  testimony." 

From  this  it  would  seem  that  this  court  is  at  liberty  to  determine  the 
question  of  remand  upon  affidavits  or  upon  testimony.  In  order  to 
give  the  plaintiff  the  fullest  opportunity,  the  following  procedure  will 
be  followed: 

[8]  The  defendant  will  serve  upon  the  plaintiff  an  affidavit  or  affi- 
davits setting,  forth  the  facts  and  producing  writings  (if  any  such 
there  be),  relating  to  the  employment  of  decedent.  The  plaintiff  wijl 
then  serve  upon  defendant  such  counter  affidavits  as  she  may  be  ad- 
vised, or,  if  she  has  not  the  information,  then  she  need  not  serve  any 
counter  affidavits.  Should  plaintiff  notify  the  defendant  that  she  de- 
sires to  examine  or  cross-examine  the  persons  making  the  affidavit  or 
affidavits  on  behalf  of  defendants,  then  such  persons  shall  be  produced 
in  open  court  and  subjected  to  appropriate  examination  under  oath  up- 
on the  single  fact  here  to  be  determined,  to  wit,  the  fact  of  employ- 
ment. The  details  as  to  time  may  be  set  forth  in  the  order  entered  up- 
on this  opinion. 

So  much  for  the  law  of  the  case.  Now  as  to  the  practical  side. 
Presimiably  the  widow  and  minor  children  of  the  decedent  are  in 
moderate  circumstances.  It  is  to  the  interest  of  these  dependents  that 
the  litigation  shall  take  that  course  which  will  involve  the  lesser  legal 
difficulties.  If,  as  a  result  of  the  inquiry,  it  should  be  determined  that 
the  case  is  properly  here,  and  thereafter  plaintiff,  as  a  result  of  the 
trial  of  the  action  in  this  court,  should  obtain  a  satisfactory  verdict  in 
her  favor,  the  question  of  remand  is  out  of  the  case.  In  the  condition 
of  the  calendar  in  this  court,  plaintiff  may  have  a  prompt  trial  and  a 
prompt  appeal.  If  the  plaintiff,  should  be  defeated  in  a  trial  in  this 
court,  she  still  retains  the  point  that  the  refusal  to  remand  was  error. 
If,  on  the  other  hand,  the  case  is  remanded  to  the  state  court,  and  the 
plaintiff  shall  be  successful,  the  point  as  to  erroneous  remand  is  never- 
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tJieless  preserved  by  defendants,:  and,  if  good,  would  result  in  sending 
her  back  to  this  court,  and  all  her  efforts  in  the  state  court  would  go 
for  naught. 

I  refer  to  this  practical  situation  because  in  cases  of  this  character, 
where  a  trial  in  one  court  is  as  good  as  in  another,  it  is  quite  important 
that  the  rights  of  a  widow  and  children  of  a  deceased  employ^  should 
be  cautiously  safeguarded,  and  that  where  consistent  with  the  applica- 
ble laws  or  statutes  and  just  to  the  rights  of  all  concerned,  that  course 
should  be  pursued  which  makes  for  the  minimum  of  procedural  ob- 
stacles. 

Submit  order  on  three  days'  notice. 


THE  KATJP ANGER. 
(District  Court,  8.  D.  New  Yotfk.    April  2,  1917.) 

1.  Shipping  «=»42— Chabtbbb— Caboo  Capacitt  or  Vsssbt.. 

A  steamer  bnilt  on  finer  lines  than  usual,  so  as  to  render  her  tenderer 
than  other  vessels  of  her  class,  Is  not  liable  to  a  time  charterer  for  Inabil- 
ity to  take  a  weather  deck  carjiio,  although  the  charterer  Is  entitled  to 
"the  whole  reach  of  the  vessel's  holds,  decks,  and  usual  places  of  loading." 
unless  she  is  allowed  the  necessary  additional  ballast 

[Ed.  Note.— For  other  cases,  see  Shipping.  Cent  Dig.  {{  15&-164.] 

2.  Shipping  ^s»42— Chabisrs— Dtrrr  or  Loading  and  Baixastino. 

The  duty  of  loading  and  of  paying  the  cost  of  ballast  rests  upon  the  ship 
unless  assumed  by  the  charterer. 
[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §S  156-164.] 

3.  Shipping  ^=>42—Chabtb:b8— Rights  and  Liabiutixs  of  Pasties— Loss  of 

Caboo  Space. 

Under  the  terms  of  a  time  charter,  the  charterer  appointed  a  supercargo 
who  by  its  direction  assumed. charge  of  the  loading.  When  a  part  of  the 
cargo  of  baled  hay  had  been  loaded  and  when  proceeding  to  another  port 
for  the  remainder  the  supercargo  sought  the  advice  of  the  master  as  to 
whether  they  could  safely  take  on  a  deck  load,  and  was  told  that  tbey 
could,  but  when  her  upper  or  cattle  deck  was  being  loaded,  the  vessel 
listed,  and  was  obliged  to  sail  short  of  her  cargo  capacity.  Beld  that, 
while  the  charterer  would  otherwise  have  been  responsible  for  the  load- 
ing, the  owner  was  responsible  for  the  advice  given  by  the  master  that  the 
deck  could  safely  be  loaded,  which  the  supercargo  had  a  right  to  rely  on, 
and  was  likewise  liable  for  the  loss  of  space  If  it  was  practicable  at  that 
time  to  make  use  of  it  by  putting  in  additional  ballast. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  f§  166-ie4.) 

In  Admiralty.  Suit  by  Actieselskabet  Kaupanger  against  Marden, 
Orth  &  Hastings  Company  for  charter,  hire,  and  cross-libel  for  loss 
of  cargo  space.    Interlocutory  decree,  with  reference. 

Libel  for  hire  of  the  steamship  Kaupanger  on  a  time  charter  party.  The 
charterers  counterclaim  for  loss  of  a  part  of  the  ship's  holds,  and  also  seek 
to  defend  against  the  hire  and  the  owner's  damages  after  withdrawal.  The 
charter  party  was  made  on  May  15,  ]!)15,  for  two  round  trips  United  Statea 
to  France  not  north  of  Brest,  of  the  ship,"  Kaupanger,  dead  weight  4,800  tons, 
to  be  placed  at  the  disposal  of  the  charterers  at  New  Tork.  The  only  relevant 
provisions  of  the  charter  are  clause  8,  "that  the  whole  reach  of  the  vessel's 

<=aFor  other  cases  >e«  sama  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexaa 
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bolds,  decks  and  naual  plalceii  of  loading  should  be  at  the  charterer's  disposal," 
and  clause  11,  "that  the  charterers  shall  have  permission  to  appoint  a  super- 
cargo, who  shall  accompany  the  steamer  and  see  that  the  voyages  are  prose- 
cuted with  the  utmost  dispatch." 

When  chartered  the  owners  knew  the  charterers  meant  to  load  wltb  a  cargo 
of  hAy  at  Texas  ports,  and  the  steamer  was  at  once  ordered  to  Oalveston, 
stopping  on  the  way  at  Norfolk,  likewise  at  the  c4iarterer's  orders,  to  load 
with  bunker  coals.  Owing  to  the  high  price  of  coals  In  France,  she  filled  not 
only  her  bunkers,  but  her  deep  water  tank  and  the  orlop  deck  and  between 
deck  above  of  hold  No.  3. 

At  Oalveston  she  partly  filled  with  baled  hay,  a  light  cargo,  and  later  went 
to  Texas  City,  where  the  loading  was  continued.  Some  dispute  at  the  trial 
arose  as  to  whether  the  Galveston  or  Texas  City  hay  was  more  closely  baled, 
but  the  fact  Is  that  the  Galveston  hay  was  the  heavier.  As  the  loading,  which 
was  under  the  direct  charge  of  the  charterer's  supercargo,  or  agent,  Gilbert, 
proceeded  and  the  cattle  deck  was  filling,  the  Kaupanger  took  a  heavy  list, 
which  required  the  cargo  to  be  shifted.  After  some  difficulty  she  was  righted, 
and  sailed  with  an  underwriters'  permit  about  1,000  tons  short  of  her  proper 
dead  weight  capacity  and  with  most  of  her  cattle  deck  empty. 

The  Kaupanger  had  three  holds,  a  hold  proper,  a  between  decks,  and  an 
upper,  or  cattle,  deck,  in  this  last  respect  differing  from  the  usual  vessel  of 
ber  class.  She  had  been  made  over  for  tbe  cattle  bu^dness  by  the  addition 
of  the  upper  deck  or  hold.  It  was  this  upper  deck  which  was  empty  when 
she  sailed,  and  of  course  she  carried  no  deck  cargo  proi>er.  She  was  of  mark- 
edly finer  lines  than  the  usual  tramp  steamer,  having  a  sharp  ton  foot,  little 
water  ballast,  and  a  long  run  aft,  all  of  which  gave  her  an  extra  knot  of  speed. 
These  lines,  coupled  wltb  her  greater  depth,  made  her  tenderer  than  similar 
ships.  Other  ships  reached  France  safely  from  Galveston  and  Texas  City 
loaded  with  nothing  but  hay,  and  carrying  deck  cargoes  15  or  20  feet  high,  but 
they  were  of  the  common  blunt  lines  of  the  tramp  steamer  of  conimerce. 

Halgbt,  Sandford  &  Smith,  of  New  York  City  (Clarence  B.  Smith,  of  New 
York  City,  of  counsel),  for  owners. 

Elrlln,  Woolsey  &  Hickox,  of  New  York  Olty  (J<dm  M.  Woolsey  and  Mark 
W.  Maday,  Jr.,  both  of  New  York  Olty,  of  counsel),  for  diarterers. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  [1]  The  confusion  in  this  case  arises,  I  think,  from  a  failure 
to  ^stinguish  between  the  volume  and  the  weight  of  the  cargo.  The 
ship  was  built  to  fill  her  holds  and  decks,  "all  the  reach  of  the  vessel's 
holds,  decks  and  usu^  places  of  loading  and  accommodation."  Her 
water  ballast  should  have  been  enough  to  hold  her  stiflf  if  she  filled 
even  her  cattle  deck  with  any  homogeneous  cargo  which  did  not  set  her 
below  her  marks.  If  she  was  tender  before, she  filled  the  cattle  deck, 
so  that  added  ballast  was  necessary,  the  charterer  would  be  deprived  of 
the  space  occupied  by  the  added  ballast,  and  could  set  off  for  it.  If 
she  was  stiff  when  allowed  her  water  ballast,  there  was  no  breach  of 
warranty.  Clearly,  she  was  not  to  be  held  liable  if  she  became  tender 
when  loaded  with  a  deck  cargo,  and  not  given  any  added  ballast.  Were 
the  obligation  otherwise,  a  charterer  might  insist  upon  loading  a  deck 
cargo  20  feet  high  and  filling  the  holds  as  well.  The  ship  was  not  so 
designed,  and  the  charterer  had  no  reason  to  suppose  that  she  was. 
Even  if  the  weather  deck  be  among  "the  usual  places  of  loading,"  to 
which  he  is  entitled,  he  is  not  entitled  to  use  it  without  added  ballast. 

Therefore  there  is  no  breach  of  warranty  unless  the  Kaupanger 
could  not  have  filled  her  cattle  deck,  although  she  had  been  allowed  her 
deep  water  tank  and  had  not  been  required  to  carry  any  return  coals. 
If  it  was  necessary  to  carry  added  ballast  in  order  to  fill,  the  charterer 
is  entitled  to  damages  for  the  space  occupied  by  such  ballast.    As  this 
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is  probably  a  trifling  matter,  the  real  crux  of  the  case  arises  upon  the 
obligation  for  proper  stowage. 

The  Kaupanger  was  in  fact  not  allowed  her  water  ballast;  her  deep 
tank  and  the  orlop  and  between  decks  were  filled  with  coals,  which  are 
lighter  than  water  and  heavier  than  hay.  This  at  the  outset  upset  her 
designed  stability.  Besides,  to  lift  her  dead  weight  in  hay  a  deck  car- 
go was  necessary,  which  required  an  additional  adjustment  Obvious- 
ly, therefore,  there  was  need  of  added  ballast  in  the  bilges,  if  the  Kau- 
panger was  to  be  economically  stowed,  and  this  could  have  been  ar- 
ranged for  only  at  Galveston,  when  she  began  to  load,  or  even  earlier. 

[2]  It  is  the  ship's  duty  to  load.  Munson  S,  S.  Co.  v.  Glasgow  S. 
S.  Co.,  235  Fed.  64,  67,  14S  C.  C.  A.  558.  It  is  even  her  duty  to  pay 
for  the  cost  of  ballast.  Weir  &  Co.  v.  Union  S.  S.  Co.,  Ltd.,  5  Com. 
Cas.  24,  363.  Yet  this  duty  depends  only  upon  the  presumption  from 
the  original  custom,  when  the  ship's  crew  stowed  and  discharged; 
it  may,  of  course,  devolve  upon  the  charterer  by  his  assumi:^  it  ^tht 
Centurion  [D.  CI  57  Fed.  412;  The  Diadem,  4  Ben.  247,  Fed.  Cas. 
No.  3,875  [obiter]),  either  before  or  after  the  charter  party  itself.  The 
English  courts  especially  have  gone  a  long  way  in  recognizing  such  a 
devolution  of  duty  and  in  imposingupon  the  charterer  the  consequences 
of  stowage  undertaken  by  him.  The  leading  case  is  Blaikie  v.  Stem- 
bridge,  6  C.  B.  (N.  S.)  894,  which  eventually  went  to  the  Exchequer 
Chamber,  and  in  which  the  shipper  sued  the  master  under  a  charter 
party  containing  the  words,  "Stevedore  for  outward  cargo  to  be  ap- 
pointed by  charterer,  but  to  be  paid  by  and  to  act  under  captain's  or- 
ders." It  was  held  that  the  charter  imposed  upon  the  charterer  the 
risk  of  damage  from  loading  certain  sugar  pans  taken  on  board.  In 
Swainston  v.  Garrick,  L.  J.  (1833)  2  Ex.  255,  the  charterer  by  a  subse- 
quent oral  agreement  undertook  the  stowage,  and  the  master  was  ex- 
onerated. In  The  Catherine  Chalmers,  32  L.  T.  847,  the  phrase  in 
the  charter  party,  "to  be  stowed  by  the  charterer's  stevedore  at  the  risk 
and  expense  of  the  vessel,"  excused  the  ship  for  bad  stowage.  In 
Ohrloff  V.  Briscall,  4  Moore's  P.  C.  (N.  S.)  70,  the  charter  party  said 
that  the  charterers  might  appoint  a  stevedore  at  the  expense  and  under 
the  inspection  and  responsiWlity  of  the  master  for  proper  stowage. 
An  assignee  of  a  bill  of  lading  sued  the  owner  for  damages  caused  by 
bad  stowage,  but  was  defeated  because  the  charterers  from  whom  the 
assignee  held  his  bill  of  lading  had  constant  access  while  the  loading 
went  on  and  made  no  complaint.  The  case  is  certainly  an  extreme 
one,  but  it  was  none  the  less  the  decision  of  the  Privy  Council.  Cases 
like  Corsar  v.  J.  D.  Spreckels  &  Bros.  Co.,  141  Fed.  260,  72  C.  C.  A. 
378,  Sack  v.  Ford,  13  C.  B.  (N.  S.)  90,  and  Harris  v.  Best  Ryley  &  Co., 
7  Asp.  M.  C.  272,  depend  upon  words  in  the  charter  party  which  ex- 
pressly impose  responsibility  upon  the  owner  notwithstanding  the  char- 
terer's right  to  appoint.  Similar  to  Ohrloff  v.  Briscall,  supra,  is  a  deci- 
sion of  'findal,  C.  J.,  at  nisi  prius  under  facts  not  unlike  those  now  at 
bar.  Hovill  v.  Stephausen,  4  Car.  &  P.  469.  The  action  was  for  fail- 
ure to  take  a  full  cargo,  both  because  of  the  wrong  position  of  a  parti- 
tion and  because  certain  added  ballast  was  not  necessary.  The  charter- 
•ers'  Imowledge  of  both  these  facts  was  held  to  conclude  them  from 
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complaint,  though  ao  one  even  suggested  that  the  original  fault  was  not 
the  master's. 

[3]  In  the  case  at  bar,  the  charterers  had  the  right  to  appoint  a  su- 
percargo, and  they  did  so.  Gilbert,  their  appointee,  had  the  right  under 
the  charter  party  to  see  that  voyages  were  prosecuted  with  the  utmost 
despatch,  and  they  in  fact  directed  him  to  superintend  and  take  charge 
of  the  whole  loading.  This  the  master,  Jonasseii,  swears  to,  and  it  is 
nowhere  denied.  Under  Ohrloff  v.  Briscall,  supra,  and  Hovill  v. 
Stephausen,  supra,  Gilbert's  mere  presence  at  the  loading  and  the  im- 
plied consent  arising  from  it  would  have  been  enough  to  bar  him  from 
complaint,  but  the  facts  are  much  stronger.  Only  two  circumstances 
can  be  thought  to  make  a  difference:  First,  that  the  master  stowed  the 
coals  where  he  chose ;  and,  second,  the  master's  advice  and  the  conse- 
quent preparations  for  a  deck  cargo  at  Texas  City.  As  to  the  first, 
Gilbert  knew,  or  could  have  known,  at  Galveston  where  the  coals  were 
stowed.  The  only  evidence  is  that  they  could  not  have  been  put  else- 
where without  hurting  the  cargo ;  I  agree  with  the  reasonableness  of 
this  judgment.  Being  there,  Gilbert,  when  he  undertook  to  load, 
should  have  been  guided  by  their  presence  and  position.  If  she  re- 
quired more  ballast,  then  was  the  time  to  add  it.  As  to  the  preparations 
at  Texas  City  for  a  deck  cargo,  the  first  mention  of  it  was  when  the 
ship  was  leaving  Galveston  and  was  two-thirds  loaded,  as  Gilbert 
thinks — ^perhaps  it  would  have  been  truer  to  say  only  about  one-half 
loaded.  Gilbert  then  asked  the  master  whether  they  could  load  a  deck 
cargo,  and  Jonassen  gave  his  assent.  I  think  it  fair  to  say  that  in  so 
doing,  he  also  gave  his  assent  to  the  stowage  already  made,  and  in  ef- 
fect assured  Gilbert  that  she  might  fill  as  she  was  even  to  her  deck 
cargo.  If  he  had  not  done  so,  but  had  said  that  she  could  not  even  fill 
her  cattle  deck,  to  say  nothing  of  a  deck  cargo,  what  course  was  open 
to  Gilbert  ?  He  could  have  discharged  the  cargo  which  he  had,  «dded 
the  necessary  ballast  and  refilled,  and  this  he  probably  would  have 
done  if  the  cost  of  discharge  and  refilling,  including  demurrage,  had 
been  less  than  the  value  to  him  of  the  space  which  he  would  otherwise 
have  lost. 

While  the  master  owed  no  duty  in  stowing  the  cargo,  so  long  as  the 
charterer  assumed  to  stow  even  voluntarily,  still  the  owners  had  not  re- 
lieved themselves  by  a  contract  binding  on  the  charterer,  and  the  char- 
terer had  the  right  at  will  to  impose  the  whole  or  any  part  of  that 
duty  upon  the  vessel,  subject,  of  course,  to  the  results  of  what  they 
had  themselves  already  done.  When  Gilbert  consulted  with  the  mas- 
ter and  in  substance  got  his  assurance  that  he  could  fill  the  ship  on  top 
of  the  stowage  as  it  stood,  he  had  the  right  to  sound  advice,  which 
would  have  told  him  that  she  needed  more  ballast.  The  master's 
unsound  advice  was  a  fault,  for  the  loss  through  which  the  owner  is 
responsible  to  the  extent  of  the  subsequent  failure  to  fill  up  to  her 
capacity. 

It  will  be  urged  tfiat  Gilbert's  knowledge  of  the  existing  facts  would 
bar  any  recovery  in  any  event  under  Ohrloff  v.  Briscall,  supra,  and 
Hovill  v.  Stephausen,  supra.  So  it  would  if  the  facts  were  such  that 
the  parties  stood  in  an  equality,  but  they  did  not    So  long  as  the  char- 
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terers  undertook  to  load  without  consulting  the  master,  they  acted 
necessarily  on  their  own  responsibility,  but  when,  abandoning  that 
course,  they  asked  counsel  of  the  master,  to  which  they  were  entitled, 
as  I  have  said,  they  came  to  one  who  they  had  the  right  to  suppose 
knew  more  of  the  facts  thap  they.  The  Kaupanger  was  his  ship,  not 
theirs;  the  subject-matter  of  their  inquiry  was  one  in  which  he  was 
skilled  and  expert  and  in  which  they  could  not  be,  at  least  not  in  any 
such  sense  as  he  must  have  been.  Therefore  the  parties  in  respect  of 
such  advice  did  not  stand  on  an  equality,  and  their  knowledge  did  not 
bar  them. 

I  shall  therefore  dispose  of  the  case  as  follows :  The  charterer  may 
prove  if  it  can  what  added  ballast  would  have  been  necessary  to  hold 
the  ship  stiff,  when  loaded  with  hay  up  to  the  shelter  deck.  The  room 
of  such  ballast  is  a  counterclaim.  Further,  it  may  prove  that,  had  the 
true  facts  been  disclosed  at  Texas  City  (whether  the  master  knew  them 
or  not  is  of  no  consequence),  it  would  have  in  fact  discharged  the  Gal- 
veston cargo,  ballasted  the  ship,  and  refilled  up  to  the  Kaupanger's 
capacity.  If  it  proves  that,  its  damages  will  be  the  actual  loss  of 
space  from  failure  to  carry  that  capacity.  Any  space  for  added  bal- 
last necessary  for  a  deck  cargo,  or  because  return  coals  were  carried, 
will  be  on  the  charterer's  account,  in  such  an  estimate  of  lost  space. 
The  Kaupanger's  capacity  will  be  estimated  by  filling  all  the  holds  be- 
low the  shelter  deck,  and  adding  such  deck  cargo  as  the  underwriters 
would  have  allowed,  assuming  all  necessary  added  ballast  to  have  been 
taken  in  at  the  beginning.  This  capacity  in  no  event  will  have  any  re- 
lation to  her  dead  weight  tonnage,  except  that  it  cannot  exceed  it. 

The  usual  interlocutory  decree  will  pass  to  settle  these  questions. 


THE  ELSWICK  TOWEE. 
(District  Court,  S.  D.  Georgia,  B.  D.    March  30,  1917.) 

1.  SeAUEN    «=»7 — ShIPPIWO    ABTICLES — OONSTEUCTION    OF    STATXJTB — ^FoBXIQN 

Rev.  St.  t  4511  et  seq.  (Comp.  St.  1916,  §  8300  et  seq.),  which  require 
seamen  to  be  signed  before  a  shipping  commissioner,  provide  penalties 
for  Its  violation,  and  that  shipment  of  seamen  In  violation  of  any  act  of 
Congress  shall  be  void,  apply  only  to  American  vessels,  and  the  signing  of 
foreign  seamen  in  a  iwrt  of  the  United  States  before  a  British  consul  for 
service  on  a  British  vessel  creates  a  valid  contract 

[Ed.  Note.— For  other  cases,  see  Seamen,  Cent.  Dig.  §§  19-24.] 

2.  Seamen  «s321 — Wages — Fobfbitdbe  bt  Desebtion. 

The  refusal  of  seamen  on  a  British  ship  to  work  further  after  the 
arrival  of  the  vessel  in  a  port  of  the  United  States,  although  their  con- 
tract of  service  had  not  expired,  held  an  act  of  desertion,  by  which  they 
forfeited  their  right  to  wages. 

[Ed.  Note. — For  other  cases,  see  Seamen,  Cent.  Dig.  §S  92-110.] 

In  Admiralty.    Suit  by  Francisco  Antonio  Resales  and  others  against 
the  steamship  Elswick  Tower.    Decree  for  respondent. 

ie=>For  other  casaa  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  DlceiU  &  IndexM 
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Francisco  Antonio  Bosales,  a  Brazilian,  Manuel  Fonsoca  and  Emannel 
Nicbolo,  of  the  Cape  Verde  Islands,  and  Axel  Magnusson,  of  Sweden,  firemen 
stokers  on  the  British  steamship  Elswick  Tower,  brought  their  libel  In  rem 
for  an  alleged  nonpayment  of  wages.  It  is  alleged  that  they  entered  the  serv- 
ice of  the  ship  In  that  capacity,  and  entered  Into  a  contract  with  Henry  Byera, 
master.  This  was  tn  the  port  of  New  York.  The  ship,  it  is  alleged,  was 
destined  for  Naples,  thence  to  Hnelva,  Spain,  and  thence  to  the  port  of  Savan- 
nah. She  arrived  at  Naples  and  delivered  her  cargo,  thence  proceeded  to 
Huelva,  Bpain,  and,  taking  on  a  cargo,  proceeded  to  Savannah,  where  she 
arrived  about  the  3d  day  of  February,  1917,  when  the  wages  became  due  and 
payable.  Kiese  the  master  refused  to  pay.  James  Brown,  who  alleges  him- 
self to  be  a  citizen  of  the  United  States,  shipped  also  as  fireman  stoker  at 
Huelva,  Spain.    He  adopts  the  allegation  of  the  libel  and  sues  for  his  wages. 

The  answer  admits  the  employment  of  the  libelants,  but  denies  that  the 
voyage  was  destined  for  Naples,  thence  to  Huelva,  and  thence  to  Savannah ; 
on  the  contrary,  that  the  master  did  not  know  of  the  destination  of  the  ship 
until  he  arrived  at  Gibraltar.  This  was  true,  also,  on  the  return  voyage.  It 
denies  that  the  voyage  for  which  the  libelants  were  indentured  was  ended  at 
Savannah,  and  that  the  wages  had  become  due  and  payable.  It  avers  that  the 
shipping  articles  signed  by  the  libelants,  save  in  the  case  of  James  Brown, 
were  for  two  years  from  September  21,  1916,  and  therefore  that  libelants  were 
not  entitled  to  demand  payment  of  all  their  wages  until  the  end  of  the  two-year 
period.  Admitting  the  nonpayment  of  the  wages,  the  answer  avers  that  on 
arrival  In  Savannah  llbelantsi  declined  to  perform  any  further  service;  that 
James  Brown  had  signed  the  regular  articles  of  agreement  for  the  term  or 
two  years  remaining  after  the  date  of  his  shipment  It  is  provided  that  he 
might  be  discharged  at  any  port  in  the  United  States,  at  the  master's  option, 
and  that  the  port  selected  by  the  master  was  Newport  News.  The  answer 
points  out  that,  since  the  libelants  have  placed  themselves  in  the  attitude  of 
deserters,  they  are  not  entitled  to  payment,  but,  if  held  so  entitled,  the  balance 
is  not  as  they  state,  but  should  be  calculated  in  accordance  with  an  ac- 
count set  forth  in  the  answer;  further  that,  as  respondents  believs  that  the 
libelants  will  desert  the  ship  in  Savannah,  he  wUl  be  required  to  employ  otnera 
at  a  greater  expense  to  perform  their  duties. 

The  foreign  seamen  signed  the  articles  of  agreement  in  the  ofllce  of  the 
British  consul,  and  before  that  ofBcial,  in  New  York.  While  the  shljp  was 
lying  at  Huelva,  Brown,  who  reached  it  too  late  to  go  before  the  American 
consul,  signed  before  the  chief  officer  of  the  vessel.  It  appeared  that  the 
shilling  arUdes  exhibited  the  letters  '"O.  H.  M.  8.,"  importing  "On  His 
Majesty's  Service,"  and  it  is  claimed  for  the  respondents  that  she  was  actually 
in  the  service  of  the  British  government  The  agreement  contains  the  follow- 
ing material  stipulation:  "The  several  persons  whose  names  are  hereto  sub- 
scribed, and  whose  descriptions  are  contained  herein,  and  of  whom  seven  are 
engaged  as  sailors,  hereby  agree  to  serve  on  board  the  said  ship,  in  the 
several  capacities  expressed  against  their  respective  names,  on  a  voyage  from 

of  not  exceeding  two  years'  duration  to  any  ports  or  places  within  the 

limits  of  75  degrees  north  and  60  degrees  souUi  latitude,  commencing  at 
Uverpool,  proceeding  thence  to  O.  H.  M.  S.,  and/or  any  other  ports  within  the 
above  limits,  trading  in  any  rotation,  and  to  end  at  suc^  port  in  the  United 
Kingdom  or  continent  of  Eurt^De  (within  home  trade  limits)  as  may  be  re- 
quired by  the  master."  From  the  evidence  of  the  master,  Byers,  and  the 
chief  officer,  Dowell,  it  appears  that  the  articles  of  agreement,  in  which  the 
•provision  just  quoted  appears,  was  read  over  arid  explained  to  Jim  Brown  at 
Huelva,  and  that  It  was  understood  that  Brown  was  to  be  paid  off  at  any  port 
within  the  United  States,  at  the  master's  opitlon,  and  that  the  master  desig- 
nated Newport  News  as  the  port.  To  the  contrary.  Brown  testifies  that  it  was 
agreed  verbally,  at  the  time  he  signed  the  articles  of  agreement,  that  be 
should  be  paid  ofC  at  Savannah. 

Oliver  &  Oliver,  of  Savannah,  Ga.,  for  libelants. 
Anderson,  Cann,  Cann  &  Walsh,  of  Savannah,  Ga.,  and  J.  P.  K. 
Bryan,  of  Charleston,  S.  C,  for  respondents  and  claimants. 
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SPEER,  District  Judge  (after  stating  the  facts  as  a1x)ve).  [1]  If 
the  shipping  articles,  ox,  as  they  are  termed,  "agreement  and  account 
of  crew,"  are  to  be  regarded  as  binding,  the  conduct  of  the  libelants 
in  Savannah  presents  a  violation  of  such  articles.  They  are  in  that 
event  to  be  regarded  and  treated  as  deserters,  and  not  entitled  to  re- 
dress for  their  alleged  grievances.  It  is,  however,  insisted  for  them 
that  the  shipping  articles  are  void.  It  is  contended  that  the  fact  that 
they  were  signed  before  the  British  consul  in  the  city  of  New  York 
by  the  foreign  seamen,  and  by  James  Brown  at  Huelva,  Spain,  before 
the  chief  officer  of  the  steamer,  and  not  before  the  British  or  American 
consul,  destroys  their  validity.  As  to  the  New  York  signing,  the 
libelants  rely  on  United  States  Compiled  Statutes  of  l901,  volume  3, 
section  4511.    This  provides : 

"The  master  of  eyery  vessel  bound  from  a  port  In  the  United  States  to  any 
foreign  port,  other  than  vessels  engaged  In  trade  between  the  United  States 
and  the  British  North  American  possessions,  or  the  West  India  Islands,  or 
the  republic  of  Mexico,  or  of  any  vessel  of  the  burden  of  seventy-flye  tons  or 
upward,  bonnd  from  a  port  on  the  Atlantic  to  a  port  on  the  Padflc,  or  vice 
versa,  shall,  before  he  proceeds  on  such  voyage,  make  an  agreement,  In  writ- 
ing or  In  print,  with  every  seaman  whom  he  carries  to  sea  as  one  of  tba 
crew,  In  the  matter  hereinafter  mentioned,"  etc. 

Thereafter  section  4512  provides: 

"Every  agreement,  except  such  as  are  otherwise  specially  provided  for, 
shall  be  signed  by  each  seaman  In  the  presence  of  a  shipping  commissioner." 

A  penalty  of  $200  for  any  person  who  is  carried  to  sea  as  one  of 
the  crew  without  entering  into  the  agreement  provided  for  with  the 
master  of  such  vessel  is  affixed  by  section  4514;  and  section  4515  at- 
taches the  same  penalty  to  the  vessel  if  any  officer  knowingly  receives 
or  accepts  any  seaman  who  has  been  engaged  or  supplied  contrary  to 
such  provisions.  Section  4523  provides  that  all  shipments  of  seamen 
made  contrary  to  the  provisions  of  any  act  of  Congress  shall  be  void, 
and  such  seamen  shall  be  entitled' to  recover  the  highest  rate  of  wages 
from  the  port  from  which  the  seaman  was  shipped,  or  the  sum  agreed 
to  be  given  him  at  his  shipment. 

The  duties  of  thfe  commissioner  are  very  clearly  defined  in  the 
opinion  of  Mr.  Justice  Clifford  in  United  States  v.  Grace  Lothrop, 
95  U.  S.  530,  24  L.  Ed.  514.  There  was  a  case  where  the  seamen  were 
engaged  by  an  agreement  in  writing  not  signed  in  the  presence  of  the 
shipping  commissioner.  The  government  failed,  because  the  voyage 
was  to  the  West  Indies,  one  especially  excepted  from  the  operation 
of  the  statute.  In  United  States  v.  Smith,  in  95  U.  S.  536,  24  L.  Ed. 
514,  the  information  to  recover  the  penalty  failed  of  its  purpose  be- 
cause the  voyage  was  coastwise  between  Atlantic  ports,  also  excepted, 
and  because  all  that  was  charged  against  the  defendant  was  that  he 
had  engaged  the  seamen,  which  any  one  may  lawfully  do,  provided 
he  subsequently  signs  before  the  shipping  commissioner.  The  Case 
of  William  H.  Clifford  (D.  C.)  165  Fed.  59,  cited  by  the  proctors  for 
the  libelants,  was  an  action  in  rem  to  recover  wages  as  seamen.  Not 
only  was  the  voyage  held  to  be  excepted,  but  because  the  seamen  re- 
fused to  assist  in  discharging  the  cargo  in  an  emergency,  and  left  the 
ship,  it  was  held  to  be  desertion,  which  forfeited  their  right  to  wages. 
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From  these  authorities,  and  others  which  might  be  cited,  it  seems  evi- 
dent that  this  legislation,  designed  for  the  amelioration  of  the  condi- 
tion of  American  seamen  and  the  advancement  of  American  maritime 
commerce,  providing  as  it  does  for  the  avoidance  of  shipping  articles 
and  for  penalties  for  its  neglect,  must  be  strictly  construed.  Whether 
it  applies  to  foreign  ships  and  foreign  seamen  in  American  ports,  as 
is  here  in  issue,  seems  fairly  debatable. 

It  is  contended  for  the  respondents  that  the  fifty-third  title  of  the 
Revised  Statutes,  which  includes  the  sections  quoted  supra,  applies, 
only  to  American  ships  and  Ameripan. seamen,  and  that  this  contention' 
extends  to  section  4523,  making  void  the  shipment  of  seamen  con- 
trary to  any  act  of  Congress.  This  seems  upheld  by  the  amendment 
of  section  4612  by  Act  Dec.  21,  1898,  chapter  28,  par.  23  (section  8392 
of  the  United  States  Compiled  Statutes,  West  Publishing  Company). 
This  affords  a  statutory  construction  of  grave  importance  as  follows : 

"In  the  construction  of  this  title,  erery  person  having  the  command  of  any 
vessel  belonging  to  any  dtlzen  of  the  United  States  shall  be  deemed  to  be  the 
'master'  thereof;  and  every  person  (apprentlcee  excepted)  who  shall  be  em- 
ployed Or  engaged  to  serve  In  any  capacity  on  board  the  same  shall  be  deemed 
and  taken  to  be  a  'seaman';  and  the  term  'vessel'  shall  be  understood 
to  comprehend  every  description  of  vessel  navigating  on  any  sea  or  channel, 
lake  or  river,  to  which  the  provisions  of  this  title  may  be  applicable,  and  the 
term  'owner'  shall  be  taken  and  understood  to  comprehend  all  the  several 
persons,  if  more  than  one,  to  whom  the  vessel  shall  belong." 

In  the  case  of  the  Montapedia  (D.  C.)  14  Fed.  427,  the  complaint 
was  that  there  was  no  superintendence  of  the  agreement  of  shipment 
by  a  shipping  commissioner.  District  Judge  Billings  held  that  the 
statute  requiring  this  related  exclusively  to  a  ship  belonging  to  a  citi- 
zen of  the  United  States.  In  United  States  v.  Minges,  16  Fed.  657, 
Circuit  Judge  Bond  held  that  the  provisions  of  the  statute  there  in 
question  must  be  construed  in  connection  with  the  definition  afforded 
by  section  4612,  supra,  and  did  not  relate  to  a  foreign  vessel.  Both 
of  these  eminent  judges  were  widely  known  for  their  predilection  for 
enforcement  of  national  laws  in  a  national  sense.  See,  also.  Grant  v. 
United  States,  58  Fed.  694,  7  C.  C.  A.  436.  These  two  last  cases  are 
indictments  for  harboring  seamen  deserting  from  foreign  vessels.  See, 
also,  United  States  v.  Kellum  (C.  C.)  7  Fed.  843.  There  was  an  at- 
tempted enforcement  of  a  penalty  for  receiving  greater  remuneration 
than  authorized  by  law  for  securing  employment  for  seamen.  It  is 
true  that  the  Supreme  Court  of  the  United  States  (In  re  The  Eudora, 
190  U.  S.  169,  23  Sup.  Ct.  821,  47  L.  Ed.  1002)  enforces  against  a  for- 
eign vessel  the  penalty  of  the  act  of  December  21,  1898.  This  made 
it  a  misdemeanor  to  pay  wages  in  advance. 

It  is  not,  however,  apparent  that  this  holding  minifies  the  interpre- 
tative effect  of  section  4612  of  the  Revised  Statutes,  which,  as  we 
have  seen,  gives  the  statutory  construction  to  the  title,  and  defines  the 
master,  seamen,  and  vessel  which  are  affected  by  the  several  provi- 
sions. The  section  which  the  Supreme  Court  had  under  consideration, 
while  making  it  a  misdemeanor  to  pay  wages  of  seamen  in  advance, 
also  especially  provided  that  it  should  apply  as  well  to  foreign  vessels 
as  to  vessels  of  the  United  States.  This  seems  the  only  provision  of 
the  legislation  to  ameliorate  the  condition  of  seamen  which  has  such 
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distinct  application  to  foreign  vessels.  In  the  absence  of  the  use  of 
such  language  generally,  and  its  expression  here,  by  application  of  the 
familiar  maxim  of  construction,  "Expressio  unius  exclusio  alterius 
est,"  even  had  section  4516  not  been  enacted,  it  would  seem  to  make 
other  provisions  of  the  statute  inoperative  as  to  foreign  owned  vessels 
and  foreign  seamen.  Indeed,  the  act  authorizing  the  appointment  of 
shipping  commissioners  by  the  several  Circuit  Courts  of  the  United 
States,  in  its  title  outlined  the  duties  of  such  officials  "to  superintend 
.the  shipping  and  discharge  of  seamen  engaged  in  merchant  ships 
belonging  to  the  United  States,  and  for  3ie  further  protection  of 
seamen."  It  is  true,  as  held  in  the  Eudora  Case,  supra,  that  the  title 
of  an  act  cannot  control  plain  words  in  the  body  of  the  statute;  but 
to  use  the  language  of  Chief  Justice  Marshall  in  United  States  v. 
Fisher,  2  Cranch,  358,  386,  2  h.  Ed.  304: 

"Where  the  mind  labors  to  discover  the  design  of  the  Legislature,  It  seizes 
everything  from  which  aid  can  t>e  derived;  and  in  such  case  the  title  claims  a 
degree  of  notice,  and  will  have  its  due  abare  of  consideration." 

In  the  Eudora  Case,  the  sole  question  passed  upon  was  the  ill^;ality 
of  the  advance  payment  of  wages.  It  is  true  that  Mr.  Associate  Jus- 
tice Brewer,  in  his  opinion  arguendo,  by  the  use  of  the  word  "provi- 
sions," seems  to  impart  a  wider  significance ;  but  the  context  (190  U. 
S.  on  page  178,  23  Sup.  Ct.  821,  47  L.  Ed.  1002)  indicates  that  he 
refers  only  to  the  penalty  provisions  of  section  10  of  chapter  121 
of  the  Act  of  1884  (23  Stat.  55 ;  Comp.  St.  1916,  §  8323),  as  amended 
by  the  act  of  December  21,  1898,  which  was  the  mischief  of  which 
Congress  was  affording  the  remedy.  Besides,  after  adverting  to  the 
wrongs  done  to  sailors,  the  learned  justice  (190  U.  S.  on  page  175, 
23  Sup.  Ct.  823,  47  L.  Ed.  1002),  uses  this  language: 

"One  of  the  most  c(»nmon  means  of  doing  these  wrongs  la  the  advancement 
of  wages.  Bad  m'ea  lore  them  into  haunts  of  rice,  advance  a  little  money  to 
continue  their  dissipation,  and,  having  thus  acquired  a  partial  control  and  by 
liquor  dulled  their  faculties,  place  them  on  board  the  vessel  Just  ready  to 
sail,  and  most  ready  to  return  the  advances.  When  once  on  shipboard  and 
the  ship  at  sea,  the  sailor  is  powerless,  and  no  relief  is  availably.  It  was 
In  order  to  stop  this  evil,  to  protect  the  sailor,  and  not  to  restrict  him  of  his 
liberty,  that  this  statute  was  passed.  And  while  in  some  cases  It  may  opi- 
ate harshly,  no  one  can  doubt  that  the  best  interests  of  seamen  as  a  class  are 
preserved  by  such  legislation." 

The  court,  then  considering  the  protection  of  seamen  as  a  class,  and 
having  before  it  a  provision  of  the  law  expressly  extended  to  foreign 
vessels,  did  not  hesitate  to  make  it  operative  and  effective. 

[2]  The  contract  in  this  case  was  strictly  in  accordance  with  the 
rules  of  the  British  Board  of  Trade,  and  the  law  of  the  flag  applies 
where  a  foreign  crew  is  shipped  in  a  foreign  land  on  a  foreign  ves- 
sel. Said  the  Court  of  Appeals  of  the  Ninth  Circuit  in  Rainey  v. 
New  York  &  P.  S.  S.  Co.,  Limited,  et  al.,  216  Fed.  454,  132  C.  C.  A. 
514,  L.  R.  A.  1916A,  1149: 

"When  Rainey,  although  a  citizen  of  the  state  of  Wadiington,  w«it  be- 
fore the  British  consul  at  Seattle  and  signed  the  shipping  articles,  and  there- 
up<m  stepped  upon  the  Britidi  ship,  flying  the  British  flag,  as  a  member  of  Its 
crew,  as  the  record  shows  he  did,  he  stepped  upon  British  territory  and  be- 
,  came  entitled  to  the  protection  and  benefit  of  all  British  law  in  behalf  ot 
'  British  seamen,  and  subject  to  all  of  its  obligations  and  liabilities." 
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Grave  considerations  depend  upon  the  question  whether  or  not  the 
Elswick  Tower  is  to  be  treated  as  a  public  ship.  Certain  it  is  that 
the  articles  of  agreement  indicate  that  she  was  on  his  majesty's  service. 
Unless  constrained  otherwise,  the  admiralty  courts  of  the  United 
States  would  be  reluctant  to  uphold  the  abandonment  of  duty  by  so 
many  of  the  crew  of  a  ship  in  the  service  of  the  government  of  a 
friendly  power,  particularly  when  such  power  is  exerting  its  utmost 
energies  in  war,  in  which  the  very  existence  of  its  institutions  is  threat- 
ened. Besides,  the§e  seamen  were  receiving  a  large  bonus  for  their 
services  because  of  that  war,  and  on  the  whole  we  are  convinced  that 
their  refusal  to  continue  to  work  under  the  circumstances  was  not  only 
violative  of  a  shipping  agreement  valid  as  to  all,  but  makes  them  guilty 
both  of  mutiny  and  desertion. 

The  case  of  James  Brown  is  a  little  different.  It  is  true  that  he 
claims  to  be  an  American  citizen,  but  with  a  full  understanding  of  the 
articles  he  signed  them  at  Huelva,  in  Spain.  The  evidence  shows  that 
he  fully  understood  that  he  was  to  be  discharged  in  a  port  in  ihfi 
United  States,  at  the  option  of  the  master.  In  the  exercise  of  this 
option,  the  master  selected  Newport  News.  Brown  claimed  his  dis- 
charge at  Savannah.  It  was  not  accorded  him,  and  his  refusal  there- 
after to  work  places  him  in  the  category  of  the  others. 

ihe  Ubel  is  dismissed,  with  costs. 


In  re  OHIO  COPPER  BIININO  OO. 

(District  Court,  S.  D.  New  Torlc.    January  27,  1»17.) 

1.  Bankbuftot  «s>13 — Enjoinino  Proosioiros  in  Othxb  Coubts — Jnxisoic- 

moN  07  Person — "Appearance." 

A  party  denied  leave  to  Intervene  In  a  bankruptcy  proceeding,  but  who 
on  various  occasions  addressed  the  court,  did  not  thereby  become  a 
party  so  as  to  authorize  the  bankruptcy  court  In  ;%stralnlng  him  from 
taking  proceedings  affecting  the  orders  or  decrees  of  the  bankruptcy  court 
in  other  courts,  as  the  casual  presence  of  a  litigant  or  attorney  In  the 
bajikruptcy  court  Is  not  an  "apppearance." 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {{  13-16,  1ft. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Appearance.] 

2.  Bankbuptct  <S=>13 — ^ENJotNiNO  Proceedings  in  Other  Courts — Juris- 

diction or  Person. 

A  con]|)any  permitted  to  Intervene  In  a  bankruptcy  proceeding  on  Its 
own  motion  submits  Itself  to  the  jurisdiction  of  the  bankruptcy  court, 
and  may  be  enjoined  from  taking  proceedings  in  other  courts  amounting 
to  an  attack  on  the  decrees  or  orders  of  the  bankruptcy  court. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  8§  lS-16,  19.] 
8.  Bankbuptct  4=»11 — Enjoining  Peoceedinqs  in  Other  Courts — Power  ol 
Court. 

Within  the  rule  that  a  court  of  equity  will  enjoin  a  party  to  Its  pro- 
ceedings from  attacking  its  decrees  and  orders  in  other  courts  and  Juris- 
dictions, the  bankruptcy  court  is  a  court  of  equity,  and  may  enjoin  pro- 
ceedings affecting  orders  of  the  bankruptcy  court  In  its  original  or  an- 

'  4=»For  other  cases  sea  isme  topic  &  KSY-NUMBBR  In  all  Key-Nombered  Digests  ft  Indexes 
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dllary  jurisdiction,  provided  the  person  against  whoqi  tbe  decree  or 
Order  Is  directed  Is  a  party  to  the  proceeding  and  has  been  served  in 
personam. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S  11.] 

In  the  Matter  of  the  Ohio  Copper  Mining  Company,  bankrupt.  On 
motion  for  an  order  restraining  certain  parties  from  taking  proceed- 
ings in  other  courts.    Motion  granted  as  to  certain  parties. 

See,  also,  237  Fed.  490.      ' 

Emanuel  J.  Myers,  of  New  York  City,  for  the"  motion. 
Franklin  Bien,  of  New  York  City,  opposed. 

MAYER,  District  Judge.  This  is  a  motion  in  the  nature  of  a  bill 
of  peace  for— 

"an  order  •  •  •  restraining  the  said  Arthur  P.  Helnze,  Madison  Beal 
Property  &  Security  Company,  Western  Development  Company,  United  Copper 
Securities  Company,  International  and  Intercontinental  Mining  &  Refining 
CJompany,  Stockholders'  P^-otective  Committee,  of  which  William  J.  Brown  is 
chairman,  Frederick  W.  Frost,  Otto  B.  Schmidt,  and  others  from  talting  any- 
other  or  further  steps  or  proceedings  of  any  character  to  Interfere  with  the 
said  banlirupt  estate  and  the  enjoyment  thereof,  as  well  as  the  title  thereto, 
except  by  and  through  proceedings  In  this  court,  and  for  such  other  and  fur- 
ther order  and  relief  as  may  be  Just  and  proper  In  the  premises." 

It  is  urged,  in  effect,  that  all  of  the  parties  sought  to  be  restrained 
have  either  appeared  in  the  bankruptcy  proceeding  or  have  so  acted 
as  to  subject  themselves  to  the  order  herein  asked  for. 

[1]  No  time  need  be  spent  in  discussing  the  status  of  any  of  the 
above-named  persons  or  corporations  except  Madison  Real  Property 
&  Security  Company.  In  the  case  of  some  of  the  persons  referred 
to  in  the  prayer  for  relief,  no  service  has  been  had,  and  in  the  case 
of  others  there  has  been  no  such  conduct  as  constitutes  an  appear- 
ance in  the  bankruptcy  court  in  this  proceeding.  Reference  to  Heinze 
will  illustrate  what  is  meant.  Heinze  and  his  attorney  haVe  addressed . 
the  court  (meaning  both  the  judge  presiding  and  the  referee)  on  vari- 
ous occasions,  but  the  motion  of  Heinze  for  leave  to  intervene  in  the 
bankruptcy  proceeding  has  been  denied.  The  casual  presence  of  a 
litigant  or  attorney  in  the  bankruptcy  court  cannot  be  construed  into 
an  appearance,  nor  can  the  insistent  endeavor  of  a  litigant  or  attor- 
ney to  have  his  views  accepted  be  regarded  as  an  appearance  in  the 
technical  sense.  If  any  such  doctrine  were  to  prevail,  the  bankruptcy 
court  would  be  greatly  embarrassed.  On  the  questions  involving  the 
sale  of  assets,  a  practical  administration  of  the  act  often  aakes  neces- 
sary or  desirable  the  hearing  of  any  person  who  desires  to  submit  his 
views  to  the  court,  and  it  certainly  would  be  an  open  door  to  infinite 
complications  if  anybody  who  thus  addressed  the  court  were  there- 
after to  be  regarded  as  a  party  to  the  proceeding.  In  the  case  at  bar 
it  is  highly  inconsistent  (to  put  the  matter  mildly)  for  the  court  to 
say  to  Heinze  that  he  cannot  intervene  in  the  bankruptcy  proceeding 
to  attack  such  orders  of  court  as  he  may  be  advised,  and  a  moment 
later  to  say  that  the  court  has  power  to  compel  him  to  remain  in  the 
proceeding  from  which  the  court  has  just  excluded  him. 

Elaborate  citation  of  authority,  it  seems  to  me,  is  unnecessary  td 
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dispose  of  the  moticm  so  far  as  it  affects  all  but  the  Madison  Company, 
and  except  as  to  that  company  the  motion  is  denied. 

[2]  In  respect  of  the  Madison  Company,  a  rather  interesting  ques- 
tion IS  presented.  That  company,  upon  its  own  motion,  has  obtained 
an  order  allowing  it  to  intervene  in  the  bankruptcy  proceeding.  It  has 
submitted  itself  to  the  jurisdiction  of  the  bankruptcy  court,  and  there 
it  must  stay  so  far  as  concerns  any  attack  by  it  upon  the  orders  of  the 
bankruptcy  court. 

The  petition  in  involuntary  bankruptcy  was  filed  against  this  bank- 
rupt in  1914,  and  the  adjudication  of  bankruptcy  was  had  on  Septem- 
ber 19,  1914.  The  property  of  the  bankrupt  has  therefore  been  in  the 
custody  of  this  court  since  1914. 

[3]  It  is  the  long-settled  and  salutary  practice  of  a  court  of  equity 
to  protect  purchasers  at  sales  held  pursuant  to  its  decrees,  and  a  court 
of  equity  will  not  permit  a  party  to  institute  in  other  courts  and  ju- 
risdictions litigations  which  attack  the  title  of  the  purchaser.  Courts 
of  equity  will  not  permit  parties  to  play  fast  and  loose,  and  the  atti- 
tude of  the  courts  is  forcibly  expressed  by  Mr.  Justice  Brewer  in 
Riverdale  Mills  v.  Manufacturing  Co.,  198  U.  S.  at  page  192,  25  Sup. 
Ct.  630,  49  L.  Ed-  1008,  when  he  says: 

<•  *  *  *  And  when  it  seemed  fbat  at  last  litigation  was  at  an  end,  tbe 
foreclosure  consummated,  and  tbe  title  established  in  the  purchaser,  we  are 
told  that  it  all  amounted  to  nothing;  that  parties,  lawyers,  and  courts  have 
been  spending  their  time  and  labor  in  simply  beating  the  air,  the  title  to  the 
property  conveyed  by  the  trust  deed  being  exactly  where  it  was  before  the 
litigation  commenced,  and  the  party  which  had  acquired  possession  by  that 
litigation  subject  to  an  obligation  to  account  as  a  mortgagee  in  possession." 

It  has  therefore  become  elementary  that  a  court  of  equity  will  en- 
join a  party  to  the  proceedings  from  attacking  in  other  courts  or  juris- 
dictions its  own  decrees  and  orders.  If  the  party  is  aggrieved,  his 
remedy  is  by  review,  but  not  by  resort  elsewhere. 

The  next  question  is  whether  such  power  has  been  conferred  upon 
the  bankruptcy  court.  The  bankruptcy  court  is  a  court  of  equity, 
armed  with  equity  powers  in  aid  of  its  jurisdiction  and  the  enforce- 
ment of  its  orders.  While  the  preliminary  procedure  is  different  in  a 
court  of  bankruptcy  from  that  which  obtains  in  a  court  of  equity,  the 
decree  ordering  a  sale  in  equity  and  the  order  directing  a  sale  in  bank- 
ruptcy are  the  same  so  far  as  they  invite  enforcement  by  the  court, 
and  so  far  as  the  purchaser  thereunder  is  entitled  to  the  court's  pro- 
tection. A  court  of  bankruptcy  may  therefore  accomplish  by  its  order 
a  result  similar  to  that  which  could  be  accomplished  by  a  court  of 
equity  under  similar  circumstances,  provided,  of  course,  the  person 
against  whom  the  decree  or  order  is  directed  was  a  party  to  the  pro- 
ceeding and  has  been  served  in  personam.  Judge  Van  Valkenburgh  in 
Re  Swofford  Bros.  Dry  Goods  Co.  (D.  C.)  180  Fed.  549,  has  discussed 
this  question  with  care,  and  I  agree  with  the  views  expressed  by  him. 
In  that  case  a  reference  to  the  opinion  will  show  that  the  court  consid- 
ered most  of  the  important  decisions  upon  this  subject-matter.  The 
only  distinction  between  that  case  and  the  case  of  the  Madison  Com- 
pany at  bar  is  that  the  Madison  Company  began  the  action,  here  sought 
to  be  restrained,  prior  to  the  making  of  certain  orders  of  this  court. 
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whereas,  in  the  Swofford  Case,  supra,  Rosier  began  his  action  in  the 
state  court  after  the  bankruptcy  court  had  made  its  order. 

The  action  complained  of  was  begun  by  Heinze  and  Madison  Real 
Property  &  Security  Company  against  Ohio  Copper  Mining  Company 
and  others  on  October  13,  1916,  in  the  New  York  Supreme  Court,  Nas- 
sau county,  after  theissuance  of  a  summons,  together  with  notice  of  the 
relief  asked  for  in  accordance  with  the  New  York  practice.  The  re- 
lief asked  for  seems  to  refer  to  several  important  matters  which  had 
occurred  in  respect  of  this  bankrupt  estate  down  to  October  13,  1916. 
It  is  difficult  to  separate  the  relief  asked  for  in  respect  of  what  has 
taken  place  in  the  bankruptcy  court  from  the  relief  asked  for  in  re- 
spect of  matters  with  which  the  bankruptcy  court  has  had  no  concern 
and  will  have  no  concern  and  has  no  jurisdiction.  To  illustrate:  The 
ninth  demand,  relating  to  certain  directors  of  the  bankrupt,  seems  to  be 
foreign  to  any  matters  now  or  heretofore  before  the  bankruptcy  court 
On  the  other  hand,  demand  No.  2  seems  to  attack  the  order  of  the 
bankruptcy  court  dated  August  15,  1916,  and  any  relevant  subsequent 
orders  relating  to  the  sale  of  the  remainder  of  the  bankrupt  estate,  in- 
cluding the  right  of  redemption  given  by  the  Utah  statutes. 

Without  prolonging  this  memorandum  by  an  attempt  to  go  over  each 
demand — a.  matter  which  can  be  covered  in  the  order  to  be  submitted 
on  my  decision — the  principle  to  which  I  shall  adhere  is  this :  That  an 
itjjunction  order  will  go  against  Madison  Company,  restraining  that 
company  from  bringing  any  action,  suit,  or  proceeding  in  any  court  in 
respect  of  any  orders  of  the  United  States  District  Court  sitting  in 
bankruptcy,  either  in  the  original  or  ancillary  jurisdiction. 

The  case  at  bar  is  not  like  Central  Trust  do.  v.  Chicago,  R.  I.  &  P. 
R.  R.  Co.,  224  Fed.  706,  140  C.  C.  A.  246.  Here  the  court  had  juris- 
diction of  the  fund  before  the  state  court  action  was  begun  by  Heinze 
and  Madison  Company,  and  here  also  Madison  Company  became  a 
party  on  its  own  motion,  .thus  submitting  itself  completely  to  the 
jurisdiction  of  the  bankruptcy  court. 

The  motion  as  to  Madison  Company  will  be  granted  to  the  extent  in- 
dicated. An  order  in  accordance  herewith  may  be  submitted  on  five 
days'  notice  of  settlement. 

Memorandum. 

Since  filing  my  memorandum  dated  January  27,  1917,  my  attention 
has  been  cdled  to  the  fact  that  an  order  dated  October  12,  1916,  was 
made  by  Judge  Manton,  allowing  intervention  of  International  & 
Intercontinental  Mining  &  Refining  Company.  In  the  voluminous  list 
of  papers  this  fact  escaped  my  attention.  The  International,  etc..  Com- 
pany thus  comes  within  the  ruling  applied  to  the  Madison  Company, 
and  for  that  reason  is  included  in  the  order  which  I  am  signing  con- 
temporaneously herewith. 
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CHAPMAN  V.  MUXS  ft  GIBB. 

In  re  MEEOHANTS'  NAT.  BANE  OF  PROVIDENOES,  B.  L 

(District  C!ourt,  &  D.  New  Tort    February  2,  1917.) 

1.  Barks  and  Baneiro  «s>134(1) — ^Deposits  »k  Coixiction— Bights  of 

Bank. 

A  corporation  bavlDg  a  deposit  In  a  bank  which  held  Its  overdue  notes 
for  an  amount  exceeding  the  deposit,  Indorsed  checks  payable  to  It,  a^d 
mailed  them  to  the  bank  with  Intent  that  they  should  be  collected  and 
credited  to  its  account.  Subsequently  a  receiver  for  the  corporation  was 
appointed,  and  still  later  the  bank  with  knowledge  of  the  receivership  re- 
ceived the  checks,  credited  them  to  the  -corporaticMi,  subject  to  the  right 
to  charge  them  back  if  not  paid,  collected  them,  and  credited  the  amount 
on  the  notes.  Held,  that  as  against  the  receivers  the  bank  was  entitled 
to  the  amount  collected;  the  corporation  having  lost  control  of  the 
checks  before  the  receivership^ 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Gent.  Dig.  §  358.] 

2.  Banks  and  Bankinq  «=3l34(l) — Deposits  fo»  C!oixectior — Biohtb  olr 

Bank. 

The  regulations  of  the  Poet  Office  Department,  whereby  under  certain 
drcumstanoes  the  department  in  Its  discretion  may  return  a  mailed  com- 
munication to  the  sender,  did  not  affect  the  rights  of  the  bank ;  the  sender 
having  Intended  that  the  mailed  matter  should  go  forward  without  inter- 
ruption, and  not  having  sought  to  recall  it,  but  having  disabled  itseU 
from  recalling  It. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  g  353.] 

3.  Banks  and  Banking  «3>134(1) — ^Deposits  fob  Collection — Rights  of 

Bank. 

That  the  corporation  had  never  before  d^Kwlted  checks  payable  to  it  in 
such  bank,  but  had  made  its  deposits  in  the  form  of  its  own  checks  on 
another  bank  did  not  affect  the  rights  of  the  bank,  nor  did  the  fact  that  it 
took  the  bank  some  days  to  collect  the  checks. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {  353.] 

Receivership  suit  by  Henry  W.  Chapman  against  Mills  &  Gibb.  On 
petition  of  Merchants'  National  Bank  of  Providence,  R.  I.  Claim  of 
the  bank  allowed. 

The  facts  are  set  forth  In  a  stipulation  between  the  receivers  and  the  bank, 
and  It  Is  also  stipulated  that  the  order  of  this  court,  determining  the  ques- 
tions presented  by  the  stipulation,  shall  have  the  same  force  and  effect  as  if 
the  same  were  a  judgment  or  decree  of  a  court  of  competent  Jurisdiction 
rendered  in  a  plenary  suit  or  action  brought  by  the  receivers  against  the  banla 
to  recover  55,115.64,  the  net  amount  of  checks  collected. 

The  essential  facts  stipulated  are  as  follows: 

At  the  times  here  concerned,  Mills  &  Glbb  was  a  New  Jersey  corporation, 
doing  business  In  the  city  of  New  Tork,  and  Merchants'  National  Bank  was  a 
national  banking  corporation  in  Providence,  R.  I.  The  bank  from  time  to  time, 
for  many  years,  had  made  loans  to  Mills  &  Glbb,  and  Mills  &  Glbb  was 
accustomed  to  keep  a  deposit  drawing  account  with  the  bank,  and  on  Moy  12, 
1016,  the  bank  held  overdue  notes  of  Mills  &  Glbb  in  excess  of  the  amount 
of  the  checks  in  question.  On  or  about  noon  of  May  12,  1916,  Mills  &  Glbb  In- 
dorsed to  the  order  of  the  bank  a  number  of  checks  drawn  by  various  cus- 
tomers of  and  payable  to  the  order  of  Mills  &  Glbb,  and  also  made  out  a 
deposit  slip  or  ticket  reciting  the  d^osit  of  the  checks  with  the  bank,  and 
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placed  these  In  an  envelope,,  postage  prepaid,  properly  addressed  to  tbe  ttank, 
and  deposited  tbe  envel<^>e  In  tbe  malls.    This  indorsement  was: 

'Tay  to  the  order  of  Merchants'  National  Bank,  Providence,  K.  L 
"May  12, 1916.  Mills  &  Gibb." 

According  to  the  stipulation:  "The  said  checks  were  forwarded  by  Mills  & 
Gibb  with  the  intention  that  they  should  be  collected  by  the  said  Merchants' 
National  Bank,  and  that  the  proceeds  thereof,  when  collected,  should  be  cred- 
ited to  the  account  of  Mills  &  Gibb  with  said  bank,  and  the  said  bank  re- 
ceived the  said  checks  and  credited  the  account  of  Mills  &  Gibb  with  the  face' 
amount  thereof,  subject  to  the  right  to  charge  back  against  the  account  of  the 
said  Mills  &  Gibb  any  of  the  said  checks  which  were  not  collected,  and  sub- 
ject also  to  any  exchange  or  collection  charges,  and  the  said  checks  were  so 
credited  by  the  said  bank  to  Mills  &  Gibb  in  its  account  with  the  latter  cor- 
poration." After  the  mailing  above  referred  to,  and  later  on  the  same  day, 
May  12,  1916,  application  was  nlade  in  the  United  States  District  Court  for 
the  Southern  District  of  New  York,  for  the  appointment  of  receivers  for  Mills 
&  Gibb,  and  receivers  were  appointed  and  duly  qualified. 

The  checks  above  referred  to  were  received  by  the  bank  on  May  13,  1916; 
1.  e.,  after  the  receivers  were 'appointed.  These  checks  were  collected  by  the 
bank  In  the  ordinary  conrse  of  business,  the  amount  collected  eaxih  day  being 
applied  on  overdue  notes  of  Mills  &  Gibb.  AncUlair  receivers  were  not  ap- 
pointed In  Bhode  Island  until  May  19,  1916,  on  which  date  a  petition  was 
filed  in  the  United  States  District  Court  for  the  District  of  Rhode  Island,  for 
their  appointment,  and  they  were  appointed  and  duly  qualified.  When  the 
bank  received  the  cfae<^s,'its  officers  knew  that  receivers  bad  been  appointed 
In  New  York. 

Prior  to  May  12,  1916,  It  had  been  the  custom  of  Mills  &  Gibb  to  forward  to 
the  bank,  from  time  to  time,  checks  to  be  credited  to  Its  account  with  the 
tiank,  but  such  checks,  prior  to  May  12,  1916,  had  been,  in  each  case,  checks 
<irawn  by  Mills  &  Gibb  on  Chemical  National  Bank  of  New  York  and  payable 
to  the  order  of  Merchants'  National  Bank  of  Providence.  The  forwarding  on 
May  12,  1916,  of  the  51  checks  drawn  by  customers  of  Mills  &  Gibb  on  vari- 
ous banks,  payable  to  the  order  of  Mills  &  Gibb  and  Indorsed  by  the  latter  to 
the  order  of  the  Merchants'  National  Bank  of  Providence,  was  the  first  In- 
stance of  the  forwarding  by  Mills  &  Gibb  to  the  bank  of  checks  of  this  charac- 
ter. The  bank  claims  that  It  was  entitled  to  offset  the' amount  of  the  pro- 
ceeds of  collection  of  the  checks  against  the  indebtedness  of  Mills  &  Gibb  to 
it  upon  the  notes,  while  the  receivers  claim  that  the  bank  was  not  entitled  to 
make  the  <^set,  but  Is  liable  to  pay  to  the  receivers  the  full  amount  of  the 
proceeds  of  collection  of  the  checks  less  exchange  charges. 

No  question  of  fraud  is  Involved  and,  as  the  proceeding  was  In  equity  and 
not  in  bankruptcy,  no  question  of  preferential  payment  arises. 

Henry  Root  Stem,  of  New  York  City,  for  receivers. 

William  R.  Dorman,  of  New  York  City,  for  Merchants'  Nat.  Bank. 

MAYER,  District  Judge  (after  stating  the  facts  as  above).  [1] 
Preliminarily  it  may  be  stated  that  the  bank  has  a  general  lien  or  title 
to  the  checks  by  virtue  of  the  indorsement  and  mailing  prior  to  the 
appointment  of  receivers  in  this  jurisdiction,  irrespective  of  the  physi- 
cal receipt  by  the  bank  unless  the  appointment  of  receivers  intermedi- 
ate between  the  time  of  the  physical  mailing  and  the  time  of  the  physi- 
cal receipt  gave  the  right  of  possession  to  the  receivers  in  New  York, 
and  that,  in  such  case,  the  bank  would  have  the  right  to  offset  the  pro- 
ceeds of  the  checks  against  the  overdue  notes  of  Mills  &  Gibb.  Fur- 
ther, the  receivers  appointed  in  New  York  and  the  ancillary  receivers 
appointed  in  Rhode  Island  in  this  equity  conservation  proceeding  were 
ordinary  receivers,  governed  by  ordinary  equity  principles,  and  at  the 
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time  in  question  there  was  not  any  transfer  of  title  of  the  assets  of 
Mills  &  Gibb  to  the  receivers,  and  the  receivers  had  the  right  of  pos- 
session upon  their  appointment,  only  to  those  assets  of  which  Mills 
&  Gibb  then  had  title. 

Various  contentions  are  made  by  each  party,  but  it  is  necessary  to 
consider  only  the  effect,  in  law,  of  the  mailing  of  the  checks  prior  to 
the  appointment  of  receivers  in  the  main  proceeding  in  New  York. 

Many  cases  have  been  cited  by  counsel  relating  to  the  mailing  of 
letters,  but  diligent  search  has  failed  to  disclose  any  case  which  may 
be  said  to  be  directly  in  point.  In  criminal  cases,  whether  here  or  in 
England,  the  statute,  asserted  to  have  been  violated,  usually  sets  forth, 
with  reasonable  precision,  under  what  circvmistances  an  offense  is 
committed.  The  ultimate  purpose  sought  to  be  accomplished  under 
those  statutes  is  the  prevention  of  interference  with  the  mails  and  the 
preservation  of  the  integrity  of  the  post  office  system,  and  therefore, 
cases  like  Regina  v.  Jones,  4  Cox  Crim.  Cases,  198,  and  United  States 
v.  Nutt,  27  Fed.  Cas.  No.  16,904,  p.  206,  are  not  of  much  service. 

[2]  Reference  is  made  to  the  regulations  established  by  the  Post 
Office  Department  of  the  United  States,  whereby  under  certain  cir- 
cumstances the  department,  in  its  discretion,  may  decide  to  return  a 
mailed  communication  to  the  sender.  But  sucJh  regulations,  and  the 
opinions  of  Attortieys  General  in  respect  thereof,  are  irrelevant  to  the 
question  here  concerned  because,  in  this  case,  it  is  conceded  that  the 
sender  intended  that  the  transit  of  the  mailed  matter  should  be  unin- 
terrupted until  destination  was  reached,  and  because,  in  point  of  fact, 
that  intention  was  carried  out  and  the  sender  did  not  in  any  manner 
seek  to  recall  the  mailed  matter,  but  by  its  conduct  disabled  itself 
from  exercising  any  dominion  or  authority  over  the  mailed  matter 
once. that  it  had  been  placed  in  the  custody  of  the  Post  Office  Depart- 
ment for  trananission  to  address  of  destination. 

It  may  well  be  that  interesting  questions  would  arise  if  the  sender 
had  recalled  its  letter  and  the  Post  Office  Department  had  returned 
the  letter  before  it  reached  its  intended  destination.  That,  however, 
is  not  this  case.  Some  of  the  cases  cited  speak  of  the  Post  Office 
Department  as  an  agent,  but  I  am  inclined  to  think  that  that  is  rather 
a  loose  way  of  designating  the  position  and  function  of  the  department 
in  a  case  such  as  this.  The  department  is  the  instrumentality  whereby 
the  mailed  matter  proceeded  forward,  but  it  is  in  a  sense  as  inanimate 
as  if  there  stretched  direct  from  the  office  of  Mills  &  Gibb  to  the  of- 
fice of  the  bank  in  Rhode  Island  a  mailing  tyibe,  and  by  some  pneu- 
matic device  some  one  in  Mills  &  Gibb  had  started  this  letter  through 
the  tube  and  it  had  come  out  at  the  other  end  at  the  window  of  the 
receiving  teller  of  the  bank.    . 

If  this  illustration  of  the  tube  is  kept  in  mind,  the  question  seems 
to  become  simplified,  as  is  often  the  case  where  simple  illustrations 
are  employed.  The  basic  question  in  the  case  is,  When  did  Mills  & 
Gibb  lose  control  of  these  checks?  and  the  answer  is.  The  moment 
th^  were  placed  in  the  mail.  In  that  connection  it  must  be  empha- 
sized and.  remembered  that  the  intention  of  Mills  &  Gibb  is  the  con- 
trolling fact  in  this  case.  That  intention  was  to  part  forever  with  pos- 
session of  these  checks,  and  to  cause  them  to  go  forward  without  in- 


Digitized  by 


Google 


718  Ml  FBDBBAL  BBPORTBB 

terference  by  Mills  &  Gibb,  or  anybody  else,  tmtil  fliey  reached  their 
destination.  In  view  of  the  stipulated  facts  it  is  a  fair  presumption 
that  those  checks  would  be  accepted,  but,  wbedier  a  presumption  arose 
or  not,  the  checks  were  in  fact  accepted. 

[3]  I  cannot  see  that  the  fact  that  pa3rment  was  made  by  Mills  & 
Gibb  to  this  bank  for  the  first  time  in  this  way  involves  the  principle 
here  considered,  or  in  any  manner  affects  the  right  of  the  bank,  nor 
am  I  able  to  see  hbw  the  bank  is  affected  by  the  fact  that  it  took  some 
days  to  collect  upon  these  checks.  The  vital  point  is  that  Mills  & 
Gibb,  by  their  own  act  and  in  accordance  with  their  own  intention, 
relinquished  and  lost  possession  of  these  checks  about  noon.  May  12, 
1916,  and  that  Mills  &  Gibb  and  the  receivers  (in  addition  to  any  other 
reasons  which  may  be  advanced)  for  this  reason  never  had  the  right, 
at  any  time  after  noon  of  May  12,  1916,  to  the  possession  of  these 
checks.  Entertaining  this  opinion,  the  claim  of  the  bank  must  pre- 
vail. 

I  have  noted  below  a  few  cases  which,  by  analogy,  may  be  of  some 
service.* 


BIEOBL  V.  HIUGINS  et  aL 

(District  Court,  N.  D.  California,  First  Division.    Slay  9,  1M7.) 

No.  18083. 

1.  Mabteb  and  Sebtant  «=»361— Wobkuin's  Compensation  Aot— Eiacttok 

OF  Remedy. 

Where,  without  any  agreement  or  determination  by  any  state  tribunal, 
an  Injured  seaman  was  paid  and  accepted  the  proper  amount  under  the 
California  Workmen's  Compensation  Act  (St.  1913,  p.  279,  as  amended  by 
St  1915,  p.  1079)  for  the  few  weeks  for  which  he  was  able  to  piodjace  a 
physician's  disability  certificate,  but  was  paid  nothing  for  the  temporary 
partial  disability  following  the  period  for  which  he  was  paid,  though  bis 
Inability  to  perform  work  to  which  he  was  accustomed  endured  much  long- 
er, there  was  no  such  election  to  take  compensation  under  the  statute  as 
precluded  the  recovery  of  damages  in  admiralty. 

2.  Mabteb  and  Sebvant  ^=>385(1) — Pebsonal  Injubies — £}vidence. 

In  a  suit  in  admiralty  by  an  Injured  seaman,  who  had  receired  the 
amount  of  compensation  prescribed  by  the  California  Workmen's  Compea- 
sation  Act  for  a  few  weeks,  evldenoe  Keld  to  show  that  bU  inability  to 
perform  the  work  to  which  he  waa  accustomed  endured  much  longer. 

3.  Mabteb  and  Sebvant  €=3382 — ^WoBKMSN'a  Compensation  Act — ^Release — 

Seaman. 

An  Injured  seaman,  receiving  compensation  prescribed  by  the  California 
Workmen's  Compensation  Act  for  a  few  weeks  without  agreement  or  de- 
termination, was  not  precluded  from  suing  in  admiralty  by  a  provision 
In  a  receipt  signed  by  him  that  he  thereby  released  the  steamer  and  its 
owners  from  all  further  liability,  where  he  supposed  he  was  only  signing 
a  receipt  for  the  money  then  received,  had  no  intention  of  releasing  the 

1  Note.— Barrett  v.  Dodge,  16  R.  I.  740,  10  Atl.  530,  27  Am,  St.  Rep.  777 ; 
Itego  V.  Cunningham,  267  111.  367,  108  N.  E.  360;  Klrkraan  &  Luke  v.  Bank 
of  America,  2  Cold.  (42  Tenn.)  307;  Kennedy  v.  Kennedy  Corporation,  32 
Misc.  Rep.  480,  66  N.  Y.  Supp.  225 ;  Commonwealth  v.  Wood,  142  Mass.  462,  S 
N.  E.  432 ;  Greene,  Rec'r,  v.  Jackson  Bank,  18  R.  I.  779,  30  AtL  963 ;  Security 
Bank  of  Minn.  v.  N.  W.  Vne\  Co.,  58  Minn.  141,  59  N.  W.  987. 
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ship  or  Its  owners,  and  Immediately  Insisted  on  aometblng  more  being 
done  .about  bis  Injuries,  especially  as  releases  by  seamen  are  never  con- 
duslve,  except  wben  made  knowingly  and  intentionally  and  with  a  fuU 
understanding  of  the  situation.  ^ 

4.  Master  and  Sebvant  ds»351 — WoRKian'a  OouiVRSATioir  Act — Btfeot  on 

Other  Remedies. 

The  California  Workmen's  Compensation  Act  cannot  and  does  not  de- 
prive an  Injured  seaman  of  his  right  of  action  in  the  admiralty  court  for 
daiiiages  for  injuries  caused  by  the  negligence  of  the  shipowner  in  pro- 
viding defective  appliances. 

5.  Master  and  Servant  €=9851 — Wobkmew'b  Oompensation  Aot — Blsction 

or  REltEDT. 

In  view  of  the  provision  of  the  California  Workmen's  Comp^isatlon  Act 
that  compensation  pursuant  thereto  shall  be  the  exclusive  remedy  against 
the  employer  for  injury,  if  an  injured  seaman  subjects  himself  to  the 
state  tribunals,  and  claims  and. receives  the  amount  awarded  under  the 
act,  or  if  by  agreement  fairly  entered  into  the  amoimt  to  be  paid  under 
the  act  Is  fixed,  and  he  accepts  it  with  full  knowledge  of  the  extent  of  his 
injuries,  he  cannot  later  maintain  an  action  In  admiralty  for  the  same 
injuries. 

In  Admiralty.  Libd  by  W.  C.  F.  Riegel  against  Charles  H,  Hig- 
gins  and  others.    Judgment  for  libelant. 

F.  R.  Wall,  of  San  Francisco,  Cal.,  for  libelant. 
Ira  A.  Campbell  and  McCutchen,  Olney  &  Willard,  all  of  San 
Francisco,  Cal.,  for  respondents. 

DOOLING,  District  Judge.  On  May  23,  1916,  libelant,  a  seaman, 
was  injured  by  a  blow  on  the  head  on  board  the  steam  schooner  Coas- 
ter, because  of  a  defective  appliance  used  in  loading  lumber  thereon. 
The  injury  was  received  at  Prescott,  Or.  Libelant'  shipped  on  board 
said  schooner  at  San  Francisco  for  a  vpyage  to  Portland,  thence  to 
San  Pedro,  and  thence  back  to  San  Francisco.  On  the  arrival  of  the 
vessel  at  San  Francisco,  he  went  to  the  Marine  Hospital,  where  he 
was  treated  for  some  weeks.  During  this  period  and  in  the  early  part 
of  June  he  went  to  the  owners'  office  and  saw  Capt.  Higgins,  the  port 
captain,  and  asked  what  he  was  going  to  do,  because  he  (libelant)  had 
got  hurt. on  one  of  his  vessels.  Capt.  Higgins  sent  him  to  the  insur- 
ance office.  He  went  there,  and  told  the  insurance  people  that  he 
was  hurt,  and  that  Capt.  Higgins  had  sent  him  there  to  see  them,  and 
asked,  "What  are  you  going  to  do  about  me?"  He  was  told  to  get  a 
certificate  from  the  marine  doctor  and  come  up  there  and  get  his 
compensation  money.  He  got  the  certificate  and  returned,  and  was 
paid  by  the  insurance  company  the  sum  of  $12.65.  This  was  June 
19th.  Before  the  money  was  given  him  he  signed  a  receipt  in  the  fol- 
lowing terms: 

"Becelved  from  M.  Thompson  &  Co.,  twelve  **/ioft  dollars,  being  comi>ensa- 
tion  for  injury  received  on  steamer  Coaster  on  May  23,  1916 ;  said  compensa- 
tion being  for  one  week,  from  June  12,  1916,  to  June  18,  1916,  both  Inclusive." 

He  returned  to  the  insurance  company's  office  on  June  26th  and  re- 
ceived $12.65  for  the  week  ending  June  25th,  and  gave  a  receipt  in  the 
same  form  as  the  above.    On  July  3d  he  received  $12.65  for  the  week 
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ending  July  2d,  and  on  July  10th  he  again  received  $12.65,  and  gave  a 
receipt  in  the  identical  form  with  the  above,  with  the  added  words : 

"And  in  consideration  thereof,  I  bereby  rdease  the  steamer  Coaster  and 
owners  from  all  further  liability  for  said  Injury." 

When  receiving  these  various  payments  he  was  told: 
"This  Is  what  you  get  under  the  comjjensatlon  law." 

When  he  signed  the  final  receipt  and  release,  he  says  that  he  did  not 
know  there  was  any  difference  between  it  and  the  receipts  that  he 
had  previously  signed ;  that  he  did  not  read  them  over.  After  tlie  last 
payment,  however,  they  told  him  that  that  was  all,  and  that  he  did  not 
have  to  come  back  any  more.  He  then  went  immediately  to  see  Capt. 
Higgins  again,  and  asked  of  him: 

"What  are  you  going  to  do  with  my  case?  I  am  not  properly  fixed,  and  I 
hare  got  to  have  something  done  to  my  head,  so  I  wUl  be  the  same  as  before ; 
yon  hare  got  to  give  me  something  for  the  time  I  was  ashore." 

Capt.  Higgins  said: 

"Well,  I  couldn't  do  nothing  for  yon ;  I  got  my  men  insured ;  it  is  not  in 
my  power." 

And  he  sent  him  back  to  the  ♦insurance  company,  where  he  was 
again  told  that  he  was  finished  in  that  office,  and  that  they  had  nothing 
to  do  with  him  any  more.  At  no  time  was  he  told  that  he  was  gettii^ 
any  pay  for  the  sufferings  he  had  endured,  but  he  was  several  times 
told,  to"  use  his  own  words : 

"They  just  told  me  I  got  my  compensation,  what  I  was  supposed  to  get  by 
the  law." 

There  is  no  claim  that  any  fraud  was  practiced  on  him,  nor  any 
proof  that  he  did  not  know  what  was  meant  by  "compensation  money," 
or  by  "this  is  what  you  get  under  the  compensation  law."  The  com- 
pensation law  referred  to  is  the  California  Workmen's  Compensatimi 
Act,  which  provides  for  a  comprehensive  scheme  for  the  compensa- 
tion of  employes  injured  in  the  course  of  their  employment,  without 
regard  to  any  question  of  negligence  on  the  part  of  the  employer.  The 
amount  of  such  compensation  is  a  certain  percentage  of  the  average 
weekly  earnings  of  the  employ^,  to  be  paid  during  the  period  of  dis- 
ability. The  amount  received  by  libelant  was  correctly  estimated  for 
the  period  covered  by  the  pa)mients  in  accordance  with  the  provisions 
of  this  act,  and  payments  were  stopped  when  he  could  no  longer  fur- 
nish a  certificate  of  disability  from  the  doctor.  The  act  in  question 
provides  that: 

"Liability  for  the  compensation  provided  by  this  act,  In  Hen  of  any  other 
liability  whatsoever  to  any  person,  shall,  without  regard  to  negligence,  exist 
against  an  employer  for  any  personal  Injury  sustained  by  bis  employes  arising 
out  of  and  In  the  course  of  the  employment.  •  •  ♦  Where  such  conditions 
of  compensation  exist,  the  right  to  recover  such  compensation  pursuant  to  the 
provisions  of  this  Act,  shall  be  the  exclusive  remedy  against  the  employer  for 
the  injury."    St  1913,  p.  283,  §  12,  as  amended  by  St.  1915,  p.  1081,  |  2. 

The  defense  to  this  action  is  twofold :  (1)  That  libelant,  having  ac- 
cepted compensation  under  the  California  statute,  caimot  now  claim 
damages  for  the  same  injury  in  the  admiralty  court.    (2)  That  for  a 
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fair  consideration,  and  without  any  fraud  practiced  upon  him,  he  has 
released  respondents  from  all  further  liability. 

[1-3]  The  question  of  the  applicability  of  the  Workmen's  Compen- 
sation Acts  of  the  various  states  to  seamen  injured  through  the  negli- 
gence of  their  employers  is  one  that  has  not  yet  been  definitely  settled. 
The  Supreme  Court  of  California  has  held  that  the  act  under  consid- 
eration does  apply  to  seamen,  so  that  libelant,  so  far  as  the  California 
tribunals  are  concerned,  had  the  undoubted  right  to  claim  and  receive 
the  compensation  for  which  the  act  provides.  It  is  to  be  noted,  how- 
ever, that  he  himself  did  not  make  his  selection  of  remedies.  He  call- 
ed on  Capt.  Higgins  and  asked  "what  they  were  going  to  do  for  him," 
and  was  by  the  captain  sent  to  the  insurance  brokers,  who  applied  to 
his  case  the  provisions  of  the  California  law.  He  did  not  go  into  any 
California  tribunal  and  there  have  his  rights  determined,  but  they 
were  determined  for  him  by  the  insurance  brokers.  There  being  no 
proof  to  tlie  contrary,  he  must  be  presumed  to  have  known  the  pro- 
visions of  the  law  under  which  he  was  receiving  the  various  payments ; 
and  if  the  payments  do  represent  the  full  measure  of  respondents'  lia- 
bility under  that  law,  I  do  not  think  libelant,  after  exhausting  his  claim 
for  compensation,  in  the  face  of  the  statutory  declaration  that  "the 
right  to  recover  compensation  under  the  previsions  of  this  act  shall  be 
the  exclusive  remedy  against  the  employer  for  the  injury,"  could  be 
permitted  thereafter  to  claim  damages  for  the  same  injury.  But  as 
above  stated  the  amount  of  compensation  to  which  he  was  entitled  was 
never  fixed  by  any  tribunal,  and  never  by  any  agreement  between  the 
parties.  So  long  as  they  paid  him,  he  accepted  the  payment;  when 
they  ceased  to  pay  him  he  immediately  claimed : 

"I  am  not  properly  fixed,  and  I  have  to  have  something  done  to  my  head,  so- 
I  will  be 'the  same  as  before" 

The  evidence  shows  that  he  shipped  on  the  steamer  Helaine  on  July 
19th  and  was  compelled  to  leave  her  on  August  2d  because  he  could  not 
stand  the  work ;  that  when  he  bent  down  his  head  ached  and  he  got 
dizzy  and  his  nose  started  to  bleed.  He  then  shipped  on  the  Wil- 
lamette on  August  20th,  and  made  one  trip  on  her,  and  was  compelled 
to  leave  her  for  the  same  reason.  He  remained  ashore  about  a  month, 
was  again  treated  by  the  doctor,  and  then  shipped  on  board  the  Van- 
guard, where  he  worked  for  about  six  weeks.  He  then  remained  on 
shore  for  five  or  six  weeks,  because  of  pains  in  the  head,  and  then 
shipped  on  the  Alcatraz,  which  he  was  compelled  to  leave  because,  as 
he  testified : 

"I  had  headaches ;  I  could  not  stand  hard  work ;  It  affected  me  too  much." 

At  the  time  of  the  trial  on  March  12,  1917,  he  testified : 

"I  get  headaches  sometimes  If  I  bend  over ;  if  I  talk  much,  like  now,  I  get  a 
headache.  I  have  got  a  headache  right  now ;  funny  feelings  in  my  head  you 
know,  kind  of  humming  in  there ;  sometimes  in  the  evening  I  get  a  pain  like 
somebody  shooting  a  knife  right  across  my  right  eye." 

I  think  it  is  fairly  evident  that  libelant  did  not  receive  the  full 
amount  of  compensation  to.  which  he  was  entitled,  even  under  the  Cali- 
fornia act,  when  he  accepted  the  four  payments  of  $12.65,  amounting 
in  all  to  $50.60,  even  if  we  add  thereto  the  amount,  $15.25,  paid  by  the 
241 F.— 46 
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owners  to  his  doctors.  The  act  provides  that,  if  the  accident  causes 
temporary  total  disability,  the  injured  employe  shall  receive  65  per  cent, 
of  his  average  weekly  earnings  during  the  period  of  such  disability, 
and,  if  the  accident  causes  temporary  partial  disability,  65  per  cent  of 
the  weekly  loss  in  wages  during  the  period  of  such  disabflity.  He  has 
received  only  65  per  cent  of  his  earnings  for  a  period  of  four  weeks. 
although  his  inability  to  perform  the  work  to  which  he  was  accustomed 
has  endured  much  longer.  My  conclusion  on  this  branch  of  the  case 
is  that  libelant  is  not  precluded  from  prosecuting  this  action  by  reason 
of  his  having  accepted  the  compensation  paid  him,  because  he  did  not 
receive  all  the  compensation  to  which  he  was  entitled,  and  because  the 
amount  to  be  received  by  him  was  neither  fixed  by  any  tribunal  nor  by 
agreement,  but  solely  by  the  insurance  brokers.  Nor  is  he  precluded 
by  the  acquittance  which  he  signed  at  the  time  of  the  last  payment,  be- 
cause he  supposed  he  was  only  signing  a  receipt  for  the  money  then 
received,  and  had  no  intention  of  releasing  the  ship  or  its  owners  from 
further  liability.  The  best  evidence  of  this  is  the  fact  that  he  immedi- 
ately again  went  to  the  owners  from  the  office  of  the  insurance  brokers, 
upon  being  told  that  he  need  not  come  there  again,  and  made  complaint 
that  he  was  not  yet  well,  was  not  yet  "properly  fixed,"  and  asked, 
"What  are  you  going  to  do  with  my  case?"  Releases  by  seamen  are 
never  conclusive,  except  when  made  knowit^ly  and  intentionally,  and 
with  a  full  understanding  of  the  situation. 

[4,  6]  Respondents,  and  very  properly,  ui^e  upon  the  consideration 
of  the  court  the  uncertainties  and  injustices  to  which  shipowners  may 
be  subjected  if  they  are  compelled  to  answer  in  the  admiralty  court 
after  having  paid  to  an  injured  employe  the  compensation  provided 
for  by  the  Workmen's  Compensation  Act  I  am  of  the  opinion,  how- 
ever, that  this  act  cannot  and  does  not  deprive  the  seaman  of  his  right 
of  action  in  the  admiralty  court  for  damages  for  injuries  caused  by  the 
negligence  of  the  shipowner  in  providing  defective  appliances.  But  if 
the  injured  seaman  shall,  as  he  may,  subject  himself  to  the  state  tribu- 
nals, and  claim  and  receive  the  amount  awarded  under  the  act,  or  if  by 
agreement,  fairly  entered  into,  the  amount  to  be  paid  under  the  act  is 
fixed,  and  he  accepts  it  with  full  knowledge  of  the  extent  of  his  inju- 
ries, he  should  not  later  be  permitted  to  maintain  an  action  for  the 
same  injuries.  But  where,  as  here,  the  amount  has  been  fixed  by  the 
employer,  and  not  by  any  tribunal  or  agreement,  and  is  not  adequate, 
the  seaman  may  pursue  his  remedy  in  the  admiralty,  and,  if  success- 
ful, the  amount  already  received  by  him  will  be  credited  upon  the 
amount  of  the  judgment  entered. 

In  the  present  case  the  libelant  for  his  injuries  will  be  awarded  the 
sum  of  $1,200,  and  for  wages  the  sum  of  $9.16,  making  a  total  of  $1,- 
209.16,  together  with  costs  of  suit.  Upon  this  amount  will  be  credited 
the  suni  of  $50.60  already  received,  and  judgment  will  be  entered  for 
the  sum  of  $1,158.56  and  costs. 
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In  re  JONASSON. 
(District  Coort,  D.  Maryland.    April  28.  1917.) 

1.  Auras  4=361 — Natobai:,ization — Persons  EjNTitled — Auen  EjITXioes. 

As  bearing  on  the  right  to  naturalization,  a  person  born  in  Scbleswlg 
after  Its  annexation  by  Prussia  is  a  German  subject  and  an  alien  enemy, 
tbough  of  Swedish  and  Danish  descent. 

[Ed.  Note.— XV>r  other  cases,  see  Aliens,  Cent.  Dig.  U  119-122.] 

2.  AUKNB   9=»61 NaTDBAUZATION PEB80NS   ENTITLED AXIEN    EVEMIES. 

Rev,  St.  i  2171  (Comp.  St  1918,  {  4362),  first  passed  in  1802,  provides 
that  no  subject  of  any  country  with  which  the  United  States  is  at  war  ut 
the  time  of  his  appllcdtion  shall  be  admitted  to  dtizeaship.  A  furthei 
prorision,  adopted  in  1813,  authorized  the  naturalization  during  the  con- 
tinoance  of  the  then  war  with  Great  Britain  of  persons  who  had  made 
their  declaration  of  Intention  t>efore  the  breaking  out  of  such  war.  When 
the  law  was  adopted  an  oral  application  was  made  in  open  court  and  was 
then  acted  upon,  but  under  the  present  law  a  petition  must  be  filed  on 
which  the  court  may  not  act  for  at  least  90  days.  Held,  that  such  peti- 
tion is  not  the  application  contemplated  by  the  statute,  and  an  alien 
enemy  may  not  be  naturalized  tbough  his  petition  was  filed  prior  to  the 
declaration  of  wax  between  his  country  and  the  United  States. 

[Ed.  Note. — Fbr  other  cases,  see  Aliens,  Cent.  Dig.  {§  119-12Z] 

Application  by  Peter  Christian  Jonasson  for  naturalization.  Peti- 
tion denied. 

ROSE,  District  Judge.  [1]  The  applicant  for  naturalization  was 
bom  in  1882  in  Schleswig.  He  came  into  the  world  a  German  subject 
because  as  a  sequel  to  the  war  of  1864  Prussia  had  annexed  his  birth- 
place. While  his  father  was  a  Swede,  his  mother  a  Dane,  and  he  in 
blood  and,  sympathy  is  Scandinavian,  not  German,  he  is  in  law  a  sub- 
ject of  Wilhehn  II,  German  Emperor,  and  as  a  legal  consequence,  since 
the  6tb  instant,  an  alien  enemy. 

[2]  Does  the  law  permit  his  naturalization?  By  an  act  first  passed 
in  1^,  c.  28,  2  Stat  153,  now  forming  part  of  section  2171  of  the  Re- 
vised Statutes  (Comp.  St.  1916,  §  4362)  Congress  has  declared  that 
no  alien  who  is  a  native,  citizen,  denizen,  or  subject  of  any  country, 
state  or  sovereignty  with  which  the  United  States  shall  be  at  war  at 
the  time  of  his  application,  shall  be  then  admitted  as  a  citizen  of  the 
United  States.  At  that  time  and  for  104  years  thereafter,  application 
for  admission  to  citizenship  was  made  orally  in  open  court,  and  was 
then  and  there  acted  upon.  The  very  statute  now  to  be  construed 
realized  this  practice  by  requiring  the  applicant,  at  the  time  of  his 
application  to  be  admitted,  to  take  the  naturalization  oath  before  the 
court.  There  can  be  no  question  as  to  what  Congress  in  1802  had  in 
mind.    It  wished  to  forbid  the  naturalization  of  alien  enemies. 

In  1906  the  naturalization  procedure  which  had  been  followed  for 
so  many  years  was  radically  changed,  and  made  far  more  formal.  One 
who  has  previously  declared  his  intention  to  become  a  citizen,  and 
wishes  to  become  one  in  fact,  is  now  required  to  file  in  the  clerk's  of- 
fice a  somewhat  elaborate  petition  which  must  be  verified  by  his  affida- 
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vit  and  that  of  two  other  persons.  It  may  not  be  acted  u^n  %  the 
court  until  at  least  90  days  have  elapsed.  Is  this  petition  the  applica- 
tion within  the  meaning  of  the  act  of  18C2,  so  that  if  the  petitioner 
was  then  an  alien  friend  he  may  be  naturalized  after  war  has  been  de- 
clared between  his  country  and  this  ?  Within  the  last  few  days  in  the 
case  of  United  States  v.  Meyer,  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  has  answered  this  query  in  the  affirma- 
tive. That  decision  is  not  technically  binding  in  this  circuit,  yet  even 
though  I  find  my  own  views  to  the  contrary  supported  by  the  dissent- 
ing opinion  of  Judge  Hough,  it  is  only  after  great  consideration  that 
I  can  justify  myself  in  declining  to  follow  it.  I  have  no  doubt  that 
what  Congress,  115  years  ago,  wished  to  prevent  was  the  naturalization 
of  subjects  of  powers  with  which  we  were  then  at  war.  Under  the 
practice  then  prevailing  this  end  could  be  as  well  attained  by  saying 
that  no  one  should  be  naturalized  upon  an  application  made  in  war  time 
as  it  could  be  by  the  use  of  any  other  language.  The  act  says,  in  effect, 
that  no  one  who  was  an  alien  enemy  at  the  time  of  his  application  shall 
be  then  admitted.  The  application  and  the  admission  are  spoken  of  as 
simultaneous,  as  they  in  fact  were  then  and  for  more  than  a  century 
afterwards.  The  fact  that  in  1906  Congress  saw  fit  to  provide  a  more 
elaborate  system  of  naturalization  procedure  does  not  even  tend  to 
show  that  it  changed  its  mind  as  to  the  unwisdom  of  naturalizing  alien 
enemies. 

It  is  true  that  in  1813  Congress  provided  that  persons  who  had  made 
their  declaration  of  intention  before  the  breaking  out  of  the  then  exist- 
ing war  with  Great  Britain  might  be  naturalized  during  the  continu- 
ance of  that  war.  The  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit thought  this  indicated  that  the  federal  Legislature  had  altered  its 
views  as  to  the  fundamental  question  of  national  policy  involved.  Is 
it  not  more  in  harmony  with  tiie  ordinary  rules  of  statutory  construc- 
tion to  conclude  that  Congress  merely  wished,  because  of  special  cir- 
cumstances then  existing,  to  except  that  particular  war  from  the  rule 
which  it  still  wished  ordinarily  to  prevail  ? 

Naturalization  confers  privileges  and  imposes  obligations.  Con- 
gress may  have  forbidden  naturalization  during  war  time  of  the  sub- 
jects of  our  enemies  because  it  did  not  think  it  altogether  safe  for  us 
then  to  give  them  the  rights  of  citizens.  If  such  was  its  dominant  pur- 
pose, it  may  be  argued  that  all  it  wished  to  do  was  to  make  sure  that  no 
alien  enemy  should  become  a  citizen  unless  he  had  sought  that  privi- 
lege before  he  could  see  that  we  would  speedily  be  at  war  with  the  land 
of  his  nativity.  If  so,  it  may  be  said  that  the  important  date  would  be 
that  upon  which  he  asked  for  his  final  papers,  rather  than  that  upon 
which  the  court  granted  them.  Even  so,  it  may  be  answered  that  an 
alien  does  not  become  a  citizen  until  he  takes  the  naturalization  oath. 
Before  his  status  is  thus  definitely  changed  he  is  at  liberty  at  any  time 
to  abandon  the  prosecution  of  his  petition.  Until  that  moment,  whether 
he  shall  or  shall  not  go  any  further  with  it  is  absolutely  within  his  con- 
trol. Among  the  petitions  assigned  for  hearing  on  the  same  day  with 
that  now  under  consideration,  was  one  of  an  educated  gentleman,  a 
clergyman  of  the  Roman  Catholic  Church.    He  is  a  German  subject 
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He  declined  to  prosecute  his  case  becaiise  he  had  learned  that  under 
the  German  law  he  would  lose,  not  only  any  property  he  now  has  in 
that  Empire,  but  all  capacity  ever  to  inherit  any  there.  In  refusing  to 
go  further  he  was  absolutely  within  his  rights.  After  the  3d  of  Feb- 
ruary, 1917,  when  we  broke  off  diplomatic  relations  with  Germany,  war 
was  obviously  probable.  Any  one  who,  for  any  improper  purpose, 
wished  in  the  event  of  war  to  be  clothed  with  the  privileges  of  Ameri- 
can citizenship  could  then  have  filed  his  petition  and  have  prosecuted  it 
or  refrained  from  so  doing  as  subsequent  events  dictated. 

But  Congress  may  have  been  inspired  by  still  other  motives.  In 
view  of  certain  principles  of  international  law  then  and  now  generally 
accepted,  it  may  have  been  unwilling  to  permit  an  alien  enemy  during 
time  of  war  to  assume  the  obligations  of  a  citizen.  As  the  late  Mr.  Jus- 
tice Miller  pointed  out,  an  alien  born  remains  art  alien  until  he  has  been 
completely  naturalized,  even  although  he  has  resided  in  this  country 
many  years,  declared  his  intention  to  become  a  citizen,  and  voted,  when 
the  state  Constitution  permitted  those  in  his  situation  so  to  do.  Lanz 
V.  Randall,  14  Fed.  Cas.  131. 

Although  in  the  Draft  Act  of  March  3,  1863,  such  persons  were  de- 
clared liable  to  compulsory  service.  President  Lincoln  felt  constrained 
to  give  them  65  days  to  leave  the  country,  if  they  were  unwilling  to 
serve.    Wheaton's  International  Law,  248. 

After  an  alien  takes  the  final  oath  of  naturalization  he  becomes  lia- 
ble to  all  the  burdens  of  citizenship.  He  may  be  drafted  into  our  ar- 
mies. If  he  is,  what  will  be  his  status  if  captured  by  the  forces  of  his 
former  sovereign.  Prior  to  1802,  and  for  many  years  afterwards, 
courts  and  text-writers,  as  well  those  of  this  as  other  countries,  ques- 
tioned or  denied  the  right  of  any  man  to  change  his  allegiance  of  na- 
tivity, without  consent  of  his  sovereign.  The  Court  of  King's  Bench, 
as  late  as  1903,  unanimously  decided  that  any  one  wht>  after  war  breaks 
out  between  his  country  and  another  becomes  naturalized  in  the  latter, 
can,  if  captured  by  his  former  sovereign,  be  lawfully  tried  and  pun- 
ished as  a  traitor.  He  could  not  change  his  allegiance  after  the  out- 
break of  war.  Rex  v.  Lynch,  Law  Reports,  First  King's  Bench  1903, 
444.  And  that  decision  was  made  in  the  face  of  the  fact  that  the  stat- 
ute law  of  the  United  Kingdom  permitted  a  British  subject  to  be  natu- 
ralized abroad.  The  court  said  that  such  enactments  were  intended  to 
apply  only  when  the  country  of  his  birth  and  that  of  his  choice  were 
at  peace.  May  not  Congress  have  intended  to  make  sure  that  no  alien 
bom  should  be  placed  in  any  such  position  ?  The  unwillingness  to  per- 
mit him  to  change  during  war  time  from  an  alien  to  a  citizen  may  rest 
on  other  grounds  than  mere  tenderness  for  him.  His  former  sovereign 
might  believe  himself  justified  in  treating  him  as  a  traitor.  We  having 
admitted  him  to  our  citizenship  might  feel  in  honor  bound  to  protect 
him  as  if  he  had  been  native  bom.  How  could  we  do  so  except  by  those 
retaliations  which  provoke  an  ever-widening  circle  of  barbarous  re- 
prisals. Congress  may  have  wished  to  make  sure  that  no  such  situa- 
tion would  arise. 

What  is  certain  is  that  in  1802  it  in  practical  effect  forbade  the  nat- 
uralization of  an  alien  enemy  in  war  time.    There  is  no  reason  to  Gup- 
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pose  that  when  in  1906  it  altered  the  naturalization  procedure  it  had 
in  mind  any  change  in  this  century-old  policy. 

Having  come  to  this  conclusion  I  would  not  be  justified  in  admit- 
ting the  applicant  to  citizenship.  In  particular  cases  this  construction 
will  be  embarrassing  to  individuals  and  perhaps  to  classes.  One  of  the 
applicants  for  naturalization  here  to-day  is  a  Pole  in  blood  and  feeling. 
He  passionately  denies  that  he  is  a  German.  When  he  was  asked 
whether  he  had  not  been  bom  in  Posen  and  was  not  in  consequence  a 
subject  of  the  German  Empire,  he  answered :  "Posen  does  not  belong  to 
Germany.  Prussia  stole  it."  It  is  to  be  hoped  that  either  by  a  decision 
of  the  Supreme  Court  or  a  declaratory  act  of  Congress  all  room  for 
difference  of  opinion  as  to  the  proper  construction  of  section  2171  will 
speedily  be  removed. 

The  order  of  the  court  will  be  that  the  hearing  of  the  applicant's  pe- 
tition for  naturalization  be  not  now  proceeded  with,  unless  he  wishes  to 
appeal,  in  which  latter  event  an  order  refusing  to  naturalize  will  be 
entered. 


WEIiLS  FARGO  &  CO.  T.  CUNEO. 

(District  Court,  8.  D.  New  York.    February  10,  1917.) 

Courts  «=>289 — Jubisdiction  of  Fedbbai.  Coubts — Casks  Abisino  undeb 
Fedebal  Laws. 

An  action  for  freight  charges  on  an  Interstate  shipment  la  an  action 
arising  under  the  Interstate  Commerce  Acrt  (Act  Febi  4,  1887,  c.  104,  24 
Stat.  379),  within  Judicial  Code  (Act  March  3,  1911,  c.  231)  i  24,  subd.  8, 
36  Stat  1002  (Comp.  St.  1916,  §  991,  subd.  8),  gtring  the  District  Court 
original  Jurisdiction  of  suits  and  proceedings  arising  under  any  law 
regulating  commerce,  as  every  such  action  is  based  upon  the  act  Itself, 
'  plus  the  rulings  of  the  Interstate  Commerce  Commission  in  fixing  rates. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  f  830.] 

Action  by  Wells  Fargo  &  Co.  against  Frank  Cuneo.    On  motion  to 
dismiss.    Motion  denied. 
See,  also,  241  Fed.  727. 

Charles  W.  Stockton,  of  New  York  City  (Branch  P.  Kerfoot,  of 
New  York  City,  of  counsel),  for  plaintiff. 

Tipple  &  Plitt,  of  New  York  City  (Arthur  W.  Clement  and  Wilson 
E.  Tipple,  both  of  New  York  City,  of  counsel),  for  defendant. 

AUGUSTUS  N.  HAND,  District  Judge.  Defendant  moves  to  dis- 
miss this  action  upon  the  ground  that  the  court  has  no  jurisdiction. 
The  complaint  is  for  $780.70,  freight  charges.  Section  24  of  the  Ju- 
dicial Code  provides  that  the  District  Court  shall  have  original  juris- 
diction of: 

"8.  All  suits  and  proceedings  arising  under  any  law  regulating  commerce, 
except  those  suits  and  proceedings  exclusive  Jurisdiction  of  which  has  been 
conferred  upon  the  Commerce  Court." 

The  Interstate  Commerce  Commission  is  charged  with  the  enforce- 
ment of  the  act  to  regulate  commerce.    The  rates  are  fixed  by  the  In- 

<fl — .K-nr  otber  cases  see  same  viplc  &  KEY-lNfUMUBR  in  all  Kej-Numbered  Dlgesla  £  ludexe* 
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terstate  Commerce  Commission,  and  every  action  to  recover  freight  is 
therefore  based  upon  the  act  itself,  plus  the  rulings  of  the  Commission 
in  carrying  out  the  same. 

It  has  been  said,  both  in  the  Supreme  Court  and  the  lower  federal 
courts,  in  defining  what  may  be  regarded  as  a  suit  arising  un- 
der the  Constitution  or  law  of  the  United  States,  that  a  suit  does  not 
so  arise  unless  it  really  and  substantially  involves  a  dispute  or  con- 
troversy as  to  the  effect  or  construction  of  the  Constitution  or  law. 
Such  language,  however,  is  not  applicable  to  cases  where  the  right  re- 
lied upon  by  the  person  bringing  the  suit  was  based  upon  a  federal  law, 
but  to  cases  where  that  law  was  not  directly  and  necessarily  the  basis 
of  the  action. 

It  is  urged  that  in  this  action  there  is  no  question  as  to"  an  over- 
charge for  freight,  and  that  no  question  involving  the  construction  of 
the  Interstate  Commerce  Act  has  arisen.  I,  however,  agree  with  the 
opinion  expressed  by  Judge  Amidon  in  the  case  of  McGoon  v.  North- 
ern Pacific  Ry.  Co.  (D.  C.)  204  Fed.  998,  that  where  a  federal  law  cre- 
ates a  right  of  action,  and  "a  suit  is  brought  to  enforce  that  right,  such 
a  suit  arises  under  the  law  creating  the  right."  Where  the  complaint 
is  based  upon  a  contract  between  parties  that  only  remotely  depends 
upon  federal  law,  the  action  should  be  brought  in  the  state  court. 

The  opinion  of  Judge  Reed  in  the  case  of  Storm  Lake  Tub  &  Tank 
Factory  v.  Minn.  &  St.  Louis  Ry.  Co.  (D.  C.)  209  Fed.  895,  is  an  inter- 
esting discussion,  in  which  the  court  reaches  the  opposite  view.  I 
think,  however,  the  weight  of  authority  and  the  best-reasoned  cases 
support  the  jurisdiction  of  the  court  to  entertain  this  action.  McGoon 
V.  Northern  Pac.  Ry.  Co.  (D.  C.)  204  Fed.  998;  Atch.,  T.  &  S.  F  Ry. 
Co.  V.  Kinkade  (D.  C.)  203  Fed.  165 ;  Illinois  Cent  R.  R.  Co.  v.  Segari 
(D.  C.)  205  Fed.  998;  Smith  v.  Atch.,  T.  &  S.  F.  Ry.  Co."  (D.  C.)  210 
Fed.  988;  Alabama,  etc.,  Ry.  Co.  v.  American  Cotton  Oil  Co..  229  Fed. 
11,  143  C.  C.  A.  313. 

The  motion  to  dismiss  is  denied. 


WELLS  FARGO  4  CO,  v.  OUNBO. 
(District  Court,  8.  D.  New  Tork.    April  9,  1917.) 

1.  GouBTS  4s>96(l) — ^Pbecedertb — ^Decisions  or  Saice  Coubt. 

Wbere  the  District  Court's  Jurisdiction  la  doubtful,  comity  and  uni- 
formity of  decision  requires  that  a  decision  of  a  different  Judge  of  the 
same  court  shall  be  followed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  U  325,  327,  334] 

2.  Cabbiebs  «s»194— Chaboxs — ^Pbbbons  Liabia. 

The  agreement  by  a  carrier  with  a  shipper  that  It  would  collect  Its 
transportation  charges  from  the  consignee,  and  from  no  other  person,  did 
not  prevent  recovery  from  the  shipper;  the  general  rule  being  that  tht 
consignor  is  primarily  liable. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  Si  870-872.] 
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8.  Cabbiebs  «=>104 — Chabobb — ^Pkbboks  LiIablb. 

Where  a  consignee  refuses  to  pay  transportation  charges,  an  Interstate 
carrier  may  look  to  the  shipper,  and  Is  not  required  to  sue  the  consignee. 
[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  U  870-872.] 

4.  CxBaiEBS  <8=»196 — Cbaboes — Actions — Countebclaik. 

Act  Feb.  4,  1887,  c.  104,  |  6,  24  Stat.  380,  as  amended  by  Act  Jnne  29v 
1906,  c.  3591,  §  2,  34  Stat  S86  (Comp.  St  1916,  g  85«9),  prohibiting  any' 
carrier  from  charging,  collecting,  or  receiving  a  greater,  less,  or  dlfTereot 
compensation  than  the  rates  and  charges  specified  in  Its  tariffs  filed,  and 
prohibiting  the  refund  of  any  portion  thereof,  in  any  manner  or  by  any 
device,  does  not  prevent  a  counterclaim  by  a  shipper  for  damages  to  the 
shipment  in  the  carrier's  action  for  its  transportation  charges. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  }{  87»-887.1 

At  lyaw.  Action  by  Wells  Fargo  &  Co.  against  Frank  Cuneo.  On 
demurrer  by  plaintiff  to  the  first  affirmative  defense  and  to  the  coun- 
terclaim, and  on  motion  by  defendant  to  dismiss  for  want  of  jurisdic- 
tion. Motion  denied,  demurrer  to  separate  defense  sustained,  and  de- 
murrer to  counterclaim  overruled. 

See,  also,  241  Fed.  726. 

Charles  W.  Stockton  and  Branch  P.  Kerfoot,  both  of  New  York 
City,  for  plaintiff. 

Arthur  W.  Clement  and  Wilson  E.  Tipple,  both  of  New  York  City, 
for  defendant. 

MAYER,  District  Judge.  The  action  is  by  plaintiff  express  com- 
pany to  recover  express  charges  on  a  shipment  made  by  defendant 
through  plaintiff  from  New  York  to  San  Francisco.  The  complaint 
alleges  that  plaintiff  is  a  common  carrier  engaged  in  interstate  com- 
merce, has  duly  filed  its  schedules  of  rates  wiA  the  Interstate  Com- 
merce Commission,  the  delivery  of  the  shipment  in  question  by  de- 
fendant to  plaintiff  at  New  York,  the  transportation  of  the  shipment 
to  San  Francisco,  and  its  delivery  to  the  consignee.  It  also  alleges  de- 
mand upon  the  consignee  for  payment  of  the  express  charges  and  the 
consignee's  refusal  to  pay  same,  and  demand  upon  the  defendant  for 
payment  of  said  charges  and  the  refusal  of  defendant  to  pay  same. 

The  answer  interposes  several  denials,  and  then  sets  up  as  a  separate 
defense  the  allegation  that  the  plaintiff  agreed  to  collect  its  charges 
from  the  consignee  and  from  no  other  person.  The  answer  also  sets 
up  as  a  further  defense,  and  by  way  of  counterclaim,  allegations  that 
the  shipment  was  negligently  damaged  by  the  plaintiff  while  in  the 
plaintiff's  possession,  and  demands  judgment  for  such  damage. 

Plaintiff  has  demurred  to  the  separate  defense,  and  to  the  matter 
pleaded  as  a  further  defense  and  by  way  of  counterclaim. 

There  is  diversity  of  citizenship,  but,  as  the  amount  involved  is  only 
$780,  defendant  attacks  the  jurisdiction  of  the  court,  and  asserts  that 
the  action  does  not  fall  under  section  24  of  the  Judicial  Code,  which 
provides  in  part  as  follows : 

"8.  All  suits  and  proceedings  arising  under  any  law  regulating  commerce, 
except  those  suits  and  proceedings  exclusive  jurisdiction  of  which  has  been 
conferred  upon  the  Commerce  Court,  Act  March  3,  1911,  c.  231,  36  Stat  1092 
(Comp.  St  1916,  i  991  [8])." ' 

«s>For  otbtr  caats  m*  muus  toplo  A  KKT-NUUBBR  In  all  Kay-Numbarad  Dis«ta  *,ln4aK«a 
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[\]  1.  Jurisdiction.  Judge  Augustus  N.  Hand  heretofore  decided 
this  question  adversely  to  defendant.  See  opinion  dated  February  10, 
1917,  241  Fed.  726.  Defendant  now  calls  attention  to  the  opinion, 
dated  February  16,  1914,  of  Judge  Ward,  sitting  in  District  Coiu-t, 
in  Orr  v.  Baltimore  &  Ohio  Railroad  Co.,  242  Fed.  608,  and  to 
Yazoo  Ry.  Co.  v.  Zemurray,  238  Fed.  789,  —  C.  C.  A.  —  (C.  C.  A. 
5th  Circuit). 

There  is  not  a  uniformity  of  opinion  on  this  subject,  and  Judge 
Hand,  after  weighing  the  authorities,  concluded  that  the  better  rea- 
soning sustained  jurisdiction.  He  hag  informed  me  that  he  considered 
Judge  Ward's  opinion,  but  as  Judge  Ward  did  not  positively  pass  on 
the  question,  but  merely  held  that  "the  decisions  make  it  very  doubtful 
whether  the  suit  does  arise  out  of  a  law  of  the  United  States,  within 
the  meaning  of  section  24,  subdivision  8,  of  the  Judicial  Code."  Judge 
Hand,  by  independent  investigation,  arrived  at  his  conclusion.  In 
Yazoo  Ry.  Co.  v.  Zemurray,  supra,  the  court,  as  in  the  case  before 
Judge  Ward,  could  place  its  decision  on  other,  grounds,  and  so,  refer- 
ring to  the  question  of  jurisdiction,  it  stated :  "  *  *  *  We  doubt 
the  jurisdiction  of  the  court.  *  *  *  "  .  As  the  question  is  doubtful, 
and  as  I  am  not  clearly  convinced  that  this  court  lacks  jurisdiction, 
comity  and  uniformity  of  decision  in  the  same  court  require  that  I 
should  follow  Judge  Hand,  and  consequently  this  motion  is  denied. 

[2, 3]  2.  Demurrer  to  Separate  Defense.  Briefly  summarized,  this 
defense  sets  forth  that  the  shipment  was  "delivered  by  the  defendant 
and  accepted  by  the  plaintiff  under  a  lawful  agreement  that  the  plain- 
tiff would  collect  its  lawful  charges  for  transporting  the  same  from 
the  consignees  thereof  and  from  no  other  person."  This  defense  can- 
not avail  defendant  under  Atlas  S.  S.  Co.  v.  Columbian  Land  Co.,  102, 
Fed.  358,  42  C.  C.  A.  398;  Portland  Flouring  Mills  Co.  v.  British  & 
Foreign  Marine  Ins.  Co.i_130  Fed.  860,  65  C.  C.  A.  344;  Jobbitt  v. 
Goundry,  29  Barb.  (N.  Y.)  509;  Central  Railroad  of  New  Jersey  v. 
MacCartney,  68  N.  J.  Law,  165,  52  Atl.  575 ;  and  other  cases  unneces- 
sary to  cite. 

"The  rule  is  that  the  consignor  is  the  party  primarily  liable  for  the  pay- 
ment of  the  freight,  and  this  rule  is  enforced,  independent  of  the  question 
■whether  the  consignor  Is  the  owner,  and  regardless  of  the  question  whether 
the  payment  of  freight  is  secured  by  a  lien  on  the  cargo,  because  the  con- 
signor Is  the  party  for  whom  the  service  is  performed."  Portland  Flouring 
Mills  Co.  T.  British  &  Foreign  Marine  Ins.  Co.,  supra. 

It  is  urged,  however,  that  the  defense  is  good  because,  inter  alia,  the 
complaint  alleges  merely  that  the  consignee  has  refused  to  pay,  and 
does  not  allege  that  the  charges  cannot  be  collected  from  the  consignee. 
This  refusal,  if  anything,  makes  the  plaintiff's  case  stronger.  It  was 
the  duty  of  plaintiff,  as  a  carrier  in  interstate  commerce,  to  collect  the 
charges,  and,  if  the  consignee  will  not  pay,  plaintiff  is  not  called  upon 
to  sue  the  consignee,  but  may  look  to  the  shipper. 

Demurrer  sustained. 

[4]  3.  The  demurrer  to  the  counterclaim  is  interposed  on  the 
ground  that,  in  an  action  by  an  interstate  carrier  to  recover  its  charges, 
a  defendant  cannot  counterclaim  for  damages  to  the  shipment,  because 
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the  Interstate  Commerce  Act  requires  the  carrier  to  collect  its  lawful 
charges  and  to  accept  only  money  in  payment.  The  act  to  regulate 
commerce,  approved  February  4,  1887,  as  amended,  provides  (section 
6)  as  follows : 

"No  carrier,,  unless  otherwise  provided  by  this  act,  shall  engage  or  partici- 
pate In  the  transportation  of  passengers  or  property,  as  defined  In  this  act, 
unless  the  rates,  fares,  and  charges  upon  which  the  same  are  transported  by 
said  carrier  have  been  filed  and  published  in  accordance  with  the  provisions 
of  this  Act;  nor  shall  any  carrier  charge  or  demand  or  collect  or  recelTe  a 
greater  or  less  or  different  compensation  for  such  transportation  of  passengers 
or  property,  or  for  any  service  In  ccxinectlon  therevTlth,  between  the  points 
named  In  such  tariffs  than  the  rates,  f&res,  and  charges  which  are  specified  in 
the  tariff  filed  and  In  effect  at  the  time ;  nor  shall  any  carrier  refund  or  remit 
In  any  manner  or  by  any  device  any  portion  of  the  rates,  fares,  and  charges  so 
specified,  nor  extend  to  any  shipper  or  person  any  privileges  or  fadUties  In 
the  transportation  of  passengers  or  property,  except  such  as  are  specified  in 
such  tariffs:  Provided,  that  wherever  the  word  'carrier*  occurs  in  this  act  It 
shall  be  held  to  mean  'common  carrier.' " 

See  Louisville  &  Nashville  Railroad  Co.  v.  Mottley,  219  U.  S.  467, 
31  Sup.  Ct.  265,  55  h.  Ed.  297,  34  L.  R.  A.  (N.  SO  671 ;  Chi.,  Ind.  &  L. 
Ry.  Co.  V.  United  States,  219  U.  S.  486, 31  Sup.  Ct.  272,  55  L.  Ed.  305. 

In  support  of  the  demurrer,  plaintiff  cites  Illinois  Central  R.  Co.  v. 
W.  L.  Hoopes  &  Sons  et  al.  (D.  C.)  233  Fed.  135,  and  Chicago  &  N. 
W.  Ry.  Co.  V.  Stein  Co.  (D.  C.)  233  Fed.  716.  I  regret  that  I  am  un- 
able to  follow  these  cases,  and  it  may  be  pointed  out  in  passing  that  I. 
C.  C.  Conference  Ruling  No.  48,  referred  to  in  the  Hoopes  Case,  supra, 
has  been  withdrawn  since  that  decision.  ' 

That  defendant  would  have  the  right  to  begin  an  independent  action 
to  recover  for  damages  to  the  shipment  cannot  be  denied.  It  may  well 
be  that  the  parties  cannot  compromise  out  of  court,  but  I  need  not  pass 
on  that  question.  It  must  be  assumed  that,  when  litigants  come  into 
a  court,  they  are  submitting  a  real  controversy  for  determination,  not 
by  themselves,  but  by  and  .before  a  tribunal  created  and  organized  for 
that  purpose.  It  cannot  be  presumed  that  the  parties  will  deceive  the 
court,  and  thus  subject  themselves  to  serious  consequences,  nor  that 
they  will  compromise  the  litigation  as  a  mere  device  to  evade  the  In- 
terstate Commerce  Act,  and  thereby  subject  themselves  to  its  penalties. 

The  provisions  of  the  act  in  question  were  never  intended  to  deprive 
a  shipper  or  consignee  of  his  lawful  remedies  against  the  carrier  for 
such  breaches  or  wrongful  acts  as  the  carrier  may  have  committed. 
The  policy  of  the  law  is  to  settle  germane  disputes  in  one  litigation, 
and  this  counterclaim  fully  actords  with  the  New  York  practice  in 
that  regard.  When  the  carrier  has  found  a  defendant  in  one  jurisdic- 
tion and  has  brought  its  action  there,  it  would  be  most  unjust  to  force 
such  a  defendant  to  go  to  another  jurisdiction  to  assert  his  rights  and 
claims  in  an  independent  action ;  and  if,  on  the  other  hand,  both  par- 
ties are  in  the  same  jurisdiction,  it  would  be  the  height  of  absurdity 
to  require  two  actions  to  be  brought  where  the  controversy  could  be 
disposed  of  in  one.  Obviously,  if  the  parties  intended  to  evade  the 
statute  by  an  unlawful  compromise,  they  could  do  it  as  easily  by  the 
medium  of  two  lawsuits  as  they  could  in  one. 

So  that  really  what  the  contention  comes  down  to  is  that  the  shipper 


Digitized  by 


Google 


THE  STLYAM  GLBM      •  731 

would  be  deprived  of  his  rights ;  for,  if  the  right  to  counterclaim  for 
damages  is  denied  to  him,  I  cannot  appreciate  any  theory  on  which  he 
could  be  permitted  to  assert  precisely  the  same  claim  for  damages  in  an 
independent  lawsuit.  Indeed,  such  a  construction  as  plaintiff  here 
ui^s  would  give  to  carriers,  under  some  circumstances,  an  undue  ad- 
vantage, and  might  readily  work  an  injustice  upon  shippers  and  con- 
signees never  contemplated  by  the  statute. 

The  demurrer  to  the  counterclaim  is  overruled.    Submit  order  on 
two  days'  notice. 


THE  SYLVAN  GLEN. 

(District  Court,  B.  D.  Pennsylvania.    May  7, 1017.) 

No.  41. 

MARinuB  Liens  €=>21 — Bepaixs — AtrrHOBiTT  ot  Pebbonb  OBDEBiira  Repaibs. 

Under  Act  June  28,  1910,  c.  373,  |  3,  86  Stat.  605  (Oomp.  St.  1916,  § 
7785),  providing,  relative  to  liens  for  repairs,  supplies,  eta,  that  nothing 
therein  shall  confer  a  lien  when  the  furnisher  knew,  or  by  reasonable  dili- 
gence could  have  ascertained,  that  under  a  charter  party,  the  party  or- 
dering the  repairs  or  supplies  was  without  authority  to  bind  the  vessel,  a 
party  fnmlshlng  repairs  on  a  charterer's  order  was  not  entitled  to  a  lien, 
where  It  knew  of  the  charter,  and  by  reasonable  diligence  could  have 
learned  of  a  provision  under  which  the  charterer  had  no  authority  to 
bind  the  vessel,  though  it  acted  In  the  good-faith  belief  that  the  vessel 
was  liable. 

[Ed.  Note.— For  other  cases,  see  Maritime  Liens,  Cent.  Dig.  {  26.] 

In  Admiralty.'  Libel  by  the  John  Baizley  Iron  Works  against  the 
steamship  Sylvan  Glen.  On  trial  hearing  on  libel,  answer,  and  proofs. 
Libel  dismissed. 

Howard  M.  Long,  of  Philadelphia,  Pa.,  for  libelant. 
Edward  J.  Mingey  and  H.  Alan  Dawson,  both  of  Philadelphia,  Pa., 
for  respondent. 

DICKINSON,  District  Judge.  The  ruling  of  this  case  turns  upon 
a  very  narrow  point.  The  libel  as  filed  is  under  the  provisions  of  the 
act  of  June  23,  1910,  and  was  filed  for  furnishing  repairs  to  the  re- 
spondent vessel.  The  owner  of  the  vessel  is  the  Gloucester  Ferry 
Company.  The  work  was  not  done  upon  the  order  of  the  owner,  or 
.  of  any  person  by  it  authorized,  nor  was  it  done  upon  the  order  of 
the  master,  or  of  any  persons  who,  by  the  provisions  of  the  second 
section  of  the  act,  are  presumed  to  have  authority  to  order  repairs 
to  the  vessel.  Before  the  repairs  were  ordered  the  Sylvan  Glen  had 
been  chartered  to  the  Washington  Park  Amusement  Company,  which 
had  undertaken  under  the  charter  party  to  be  at  the  expense  of  the  re- 
pairs. The  charterer  had  no  authority  to  bind  the  vessel  as  between 
the  owner  and  the  charterer.  Under  the  provisions  of  section  3  of 
the  act,  the  libelant  has  no  right  of  Hen  if,  as  the  furnisher  <fi  the 
repairs,  it  "knew,  or  by  the  exercise  of  reasonable  diligence  could  have 
ascertained,"  the  foregoing  stipulation  of  the  charter  party.    There  are 
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Other  questions  of  fact  raised  in  the  case,  but  the  one  fact  Indicated  is 
decisive  of  the  claim,  and,  if  determined  against  libelant,  eliminates  the 
others  as  practical  questions. 

Upon  this  crucial  point  the  facts  are  clear  and  undisputed  that  the 
respondent  is  within  the  protection  of  the .  third  section  of  the  act. 
There  was  quite  a  little  testimony  and  evidence  introduced  as  to  the 
participation  of  Mr.  Rudolph  Baizley,  the  president  of  the  libelant  com- 
pany, in  the  making  of  the  charter  party  agreement.  He  occupied  a 
dual  official  relation  to  the  libelant  and  to  the  owner,  in  that  he  was 
president  of  the  one  and  a  member  of  the  board  of  directors  of  the 
other.  As  a  director  of  the  owner  company,  there  is  ample  basis  for 
the  finding  that  he  knew,  or  at  least  "by  the  exercise  of  reasonable 
diligence  could  have  ascertained,"  the  terms  of  the  charter  party.  His 
knowledge,  however,  would  bind  the  libelant  company  only  because  of 
his  relations  to  the  libelant  as  its  president,  and  therefore  its  agent,  and 
the  libelant  might  be  said  to  be  within  the  protection  of  the  rule  that 
a  principal  is  affected  by  only  such  knowledge  of  the  agent  as  may  have 
been  gained  or  acquired  in  the  course  of  the  agency. 

It  is  unnecessary  to  specifically  rule  whether  this  doctrine  applies  or 
not,  because,  waiving  the  knowledge  which  Mr.  Baizley  had  as  a  di- 
rector of  the  owner  company,  it  is  clear  that  knowledge  of  the  char- 
tering of  the  vessel  came  to  the  officers  of  the  libelant  company  in  the 
course  of  the  business  which  culminated  in  the  furnishing  of  these  re- 
pairs. Among  others,  the  secretary  and  treasurer  of  the  company,  who 
was  the  executive  official  in. charge  of  its  contracts,  was  told  by  the 
charterer  that  the  vessel  had  been  chartered.  This  information  was 
confirmed  by  the  officers  of  the  owner  when  application  was  made  to 
them.  Indeed,  it  is  not  going  too  far  to  find  that  the  libelant  knew  of 
the  charter  party,  and  that  under  its  terms  the  charterer  was  to  be  at 
the  expense  of  the  repairs. 

Aside  from  this,  the  libelant,  knowing  of  the  fact  that  the  vessel  had 
been  chartered,  Ity  the  exercise  of  reasonable  diligence  could  have 
learned  the  terms  of  the  charter  party,  and  could  have  learned  that  the 
charterer  was  without  authority  to  pledge  the  vessel.  There  is,  indeed, 
a  frank  admission  of  such  knowledge.  The  fact  of  knowledge  is  dis- 
closed by  the  attitude  of  the  libelant  toward  the  owner  and  toward  the 
vessel.  The  libelant  asked  the  owner  to  intercede  for  it  to  induce  the 
charterer  to  pay  for  the  repairs.  This  request,  it  is  true,  seems  to  have 
been  coupled  with  an  intimation  of  the  supposed  right  of  the  libelant  to. 
assert  a  lien  against  the  vessel  for  the  repajrs.  The  libelant  would 
seem  to  have  been  misled  into  extending  a  credit  to  the  charterer  be- 
cause of  its  mistaken  belief  that  it  had  the  right  to  look  to  the  vessel 
for  the  payment  of  this  bill.  In  this  belief,  it  misjudged  its  rights,  be- 
cause under  the  third  section  of  the  act  above  referred  to,  no  such 
right  of  lien  could  under  the  facts  of  this  case  be  asserted.  The  good 
faith  of  the  libelant  in  this  belief  does  not  change  the  law.  In  taking 
the  position  which  it  did  take,  the  libelant  simply  made  a  mistake  as  to 
what  its  rights  were. 

There  can  be  no  recovery  on  the  facts  of  this  case,  and  the  libel  is 
accordingly  dismissed,  with  costs  to  the  owner  claimant. 
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In  re  GANNON. 
(District  Ckmrt,  S.  D.  New  York.    April  19,  191T.) 

BaKKBTJPTCT    «=>143(12) — ^PBOMWnr    VbSTIKO   in   TBU8T1:&— iNSTJHABfOB    Pou- 
OIES. 

Under  Bankr.  Act  July  1, 1898,  c  641.  J  70,  30  Stat  565  (Comp.  St.  1916, 
I  9654),  proTtdlng  that  insurance  policies  having  a  cash  surrender  value 
payable  to  the  bankrupt,  his  estate,  or  personal  representatives,  shall 
IMiss  to  the  trustee  unless  such  value  Is  paid  or  secured  to  the  trustee  as 
therein  provided,  a  special  Industrial  poUcy  in  favor  of  a  bankrupt's  ex- 
ecutors, administrators,  or  assigns,  but  issued  subject  to  certain  restric- 
tions, one  of  which  was  th{it  the  company  might  pay  to  any  relative  by 
blood  or  marriage  or  other  person  appearing  to  it  to  be  equitably  entitled 
thereto,  did  not  vest  in  the  trustee,  as  It  was  payable  to  the  executors 
and  administrators  only  at  the  discretion  of  the  company. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  i  201.] 

In  the  matter  of  John  J.  Gannon,  bankrupt.  On  petition  to  review 
an  order  of  the  referee  to  compel  the  surrender  by  the  bankrupt  of  a 
life  insurance  policy,  or  in  the  alternative  to  pay  the  alleged  cash  sur- 
render value  to  the  trustee.    Reversed. 

William  R.  Hill,  of  New  York  City,  for  the  petition.  . 
Theodore  H.  Friend,  Jr.,  of  New  York  City,  opposed. 

MAYER,  IMstrict  Judge.  The  bankrupt,  held  a  policy  of  life  in- 
surance in  the  Prudential  Insurance  Company  of  America  called  a 
"special  industrial  policy." 

The  company,  by  the  terms  of  the  policy,  "promises  to  pay 
*  *  *  unto  the  executors,  administrators  or  assigns"  of  the  insur- 
ed the  sum  of  $500,  but  the  policy  "is  issued  and  accepted  subject  to 
the  following  restrictions,  conditions  and  agreements.     *     *     *  " 

"Second.  The  company  may  pay  the  sum  of  money  insured  hereby,  to  any 
relative  by  blood,  or  connection  by  marriage  of  the  Insured,  or  to  any  other 
I>erson  appearing  to  said  company  to  be  equitably  entitled  to  the  same  by  rea- 
Boa  of  having  incurred  expense  in  any  way  on  behalf  of  the  insured  for  his  or 
her  burial,  or  for  any  other  purpose/  and  the  production  by  the  company  .of  a 
receipt  signed  by  any  or  either  of  said  persons,  or  of  other  sufficient  proof  of 
snch  payment  to  any  or  either  of  them  shall  be  conclusive  evidence  that  such 
stun  has  been  paid  to  the  person  or  persons  entitled  thereto,  and  that  all 
claims  under  this  policy  have  been  fully  satisfied." 

From  the  foregoing  it  will  be  seen  that  this  policy  belongs  to  that 
class  of  insurance  known  as  industrial  life  insurance  and  is  devised 
for  the  protection  of  persons  of  small  means.  Paragraph  2  discloses 
a  wise  and  beneficent  safeguard  whereby  the  insured  may  be  assured 
a  decent  burial  and,  because  of  the  words  "or  any  other  purpose" 
whereby  the  company  retains  large  discretion  to  reimburse  relatives  or 
others  for  proper  expenses,  such  presumably  (to  illustrate)  as  might  be 
incurred  for  doctor's  or  hospital  bills.  It  is  consonant  with  public  pol- 
icy that  the  true  intent  of  so  safeguarded  a  contract  of  life  insurance 
should  be  carried  out. 

«s>For  oUiCT  UM*  (M  urn*  topic  ft  KBT-NUMBBR  In  all  Key-Numbared  DlcesU  *  Indexes 


Digitized  by 


Google 


734  241  FBOBBAL  BKPOBTEB 

The  policy  is  thus  not  payable  absolutely  to  the  executors  or  admin- 
istrators of  the  insured,  but,  in  the  event  that  expenses  have  been  in- 
curred on  behalf  of  the  insured,  the  policy  is  payable  to  the  executors 
and  administrators  only  at  the  discretion  of  the  company. 

The  case  therefore  does  not  fall  under  the  provisions  of  section  70 
of  the  Bankruptcy  Act,  because,  owing  to  its  peculiar  terms,  the  policy 
is  not  payable  to  the  bankrupt,  "his  estate  or  personal  representatives," 
in  the  sense  of  the  statute,  any  more  than  were  the  policies  in  Re  Ham- 
mel,  221  Fed.  56, 137  C.  C.  A.  80,  or  in  Re  Arkin,  231  Fed.  947,  146  C. 
C.  A.  143,  or  Milkman  v.  Arthe  et  al.,  223  Fed.  507,  139  C.  C.  A.  55. 

The  purpose  of  section  70  so  far  as  applicable  to  life  insurance  poli- 
cies is  thus  stated  in  Holden  v.  Stratton,  198  U.  S.  at  page  213,  25  Sup. 
Ct.  at  page  659,  49  h.  Ed.  1018  (reiterated  in  Hiscock  v.  Mertens,  205 
U.  S.  at  page  210,  27  Sup.  Ct.  at  page  491,  51  L.  Ed.  771),  as  follows : 

"As  section  70a  deals  only  with  property  which,  not  being  exempt,  passes 
to  the  trustee,  the  mission  of  the  proviso  was,  in  the  Interest  of  the  perpetua- 
tion of  policies  of  life  Insurance,  to  provide  a  riile  by  which,  where  such 
policies  passed  to  the  trustee  because  they  were  not  exempt.  If  they  bad  a 
surrender  value  their  future  operation  could  be  preserved  by  vesting  the  bank- 
rupt with  the  privilege  of  paying  such  surrender  value,  whereby  the  policy 
would  be  withdrawn  out  of  the  category  of  an  asset  of  the  estate.  Tliat  is  to 
say,  the  purpose  of  the  proviso  was  to  confer  a  benefit  upon  the  insured  bans- 
rupt  by  limiting  the  character  of  the  Interest  In  a  nonexempt  life  Insurance 
policy  which  should  pass  to  the  trustee,  and  not  to  cause  such  a  policy  when 
exempt  to  become  an  asset  of  the  estate." 

Having  in  mind  the  attitude  of  the  courts  as  shown  in  the  Supreme 
Court  and  Circuit  Court  of  Appeals  cases  cited  supra  (and  others  re- 
ferred to  in  these  opinions),  it  must  be  concluded  that  title  to  this  pol- 
icy did  not  vest  in  the  trustee. 

In  view  of  the  foregoing,  it  is  unnecessary  to  determine  whether  the 
evidence  shows  that  the  company  by  its  practice  or  a  clear  concession 
to  that  effect  will  pay  the  surrender  value  of  the  policy  so  as  to  bring 
the  case  within  Hiscock  v.  Mertens,  supra,  in  that  regard.  The  testi- 
mony is  by  no  means  satisfactory  but,  under  the  circumstances,  this 
phase  need  not  be  gone  into. 

The  order  of  the  referee  is  reversed. 

Note. — ^The  doubt  as  to  the  evidence  on  surrender  value  is  particu- 
larly emphasized  by  the  following  question  and  answer  on  page  6  of 
Stenographer's  Minutes : 

"Q.  As  I  take  it,  on  that  consideration  you  may  desire  to  purchase,  or  you 
may  now?    ['Now'  Is  undoubtedly  a  clerical  error  for  'not'] 

"A.  Yes ;  because,  when  we  received  those  letters,  yre  did  not  know  all  the 
circumstances ;  we  did  not  know  the  circumstances,  for  Instance,  of  this  bank- 
rupt." 

Settle  order  on  two  days'  notice. 
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THE  MBTEOB. 

(District  Court,  S.  D.    Alabama.    May  1. 10170 

No.  1646. 

SEAiffiw  «=»24— Wages— Payment. 

Under  Seaman's  Act,  March  4,  1916,  a  IBS,  8  4,  38  Stat  1165  (Oomp. 
St.  1916,  {  8S22),  providing  tliat  every  seaman  shall  be  entitled  to  re- 
ceive on  demand  one-half  of  the  wages  which  he  shall  have  then  earned 
at  every  port  where  the  vessel,  after  the  voyage  has  been  commenced, 
shall  load  or  deliver  cargo  before  the  voyage  Is  ended,  provided  such  de- 
mand shall  not  be  made  oftener  than  once  In  5  days,  a  seaman  was  not 
entitled  to  one-Iialf  of  the  wages  earned  since  a  previous  payment, 
where  such  previous  payment  amounted  to  more  than  one-half  of  the 
total  wages  earned. 

[Ed.  Note.— For  other  cases,  see  Seamen,  Cent  Dig.'  §$  123-128.] 

V 

In  Admiralty.     Libel  by  B.  M.  Strom  against  the  bark  Meteor. 

Libel  dismissed. 

Rickarby  &  Austill,  of  Mobile,  Ala.,  for  libelant 
Palmer  Pillans,  of  Mobile,  Ala.,  for  claimant. 

ERVIN,  District  Judge.  In  this  case,  the  facts  are  agreed  upon,  and 
the  purpose  of  the  libel  is  to  secure  a  construction  of  the  Seaman's 
Act.  The  facts  are  that  Strom  was  shipped  on  the  Meteor  at  an  agreed 
wage ;  that  since  his  shipment  he  has  earned  wages,  and  had  been  paid 
on  account  of  such  wages  so  earned  at  the  time  the  libel  was  filed, 
more  than  one-half  the  total  wages  earned  by  him. 

There  is  no  question  in  this  case  of  advancement. 

The  Meteor  arrived  in  Mobile,  and  after  such  arrival  Strom  demand- 
ed money  on  account  of  his  wages  which  was  paid  to  him.  After  a 
lapse  of  more  than  five  days,  he  again  demanded  from  the  ship  payment 
on  account  of  wages  earned  by  him.  The  captain  refused  to  pay  him 
anything  on  this  last  demand  because  he  had  tiien  been  paid  more  than 
one-half  the  total  wages  earned  by  him. 

Strom  contends  that  under  the  terms  of  the  Seaman's  Act  he  is  en- 
titled to  a  one-half  part  of  the  wages  which  were  earned  by  him  in  the 
port  of  MoWle  since  the  last  payment  to  him,  whichpayment  was  made 
more  than  five  days  before  the  present  demand.  The  vessel  contends 
that,  having  paid  more  than  one-half  the  total  wages  earned  by  him, 
they  cannot  be  compelled  to  pay  anything  more  until  the  one-half  part 
of  the  total  wages  earned  by  Strom  shall  exceed  the  aggregate  of  the 
total  pa3anents  made  him  by  the  vessel. 

I  do  not  find  in  any  of  the  decided  cases  this  precise  question  decid- 
ed. In  the  case  of  The  Jacob  N.  Haskell  (D.  C.)  235  Fed.  914,  it  is 
held  that  a  seaman  may  make  demand  for  payment  on  account  of  his 
wages  at  intervals  of  not  less  than  five  days.  This  same  ruling  is  also 
laid  down  in  The  Ixion  (D.  C.)  237  Fed.  142,  where  it  is  further  held 
that  the  rights  of  the  seaman  are  not  controlled  by  the  flag  of  the  ves- 
sel while  in  this  country,  but  are  controlled  by  the  provisions  of  the 

4=3For  otbw  cue*  im  uunt  topic  St  KEY-NUMBER  In  aU  Key-Numbered  Digests  &  lodexei 


{ 


Digitized  by 


Google 


736  241  FEDERAL  BBPOBTEB 

Seaman's  Act.  The  case  of  The  London  (D.  C.)  238  Fed.  645,  as  I 
read  it,  decides  practically  the  question  here  involved,  and  holds  that 
the  amount  the  sailor  may  demand  under  the  terms  of  the  Seaman's 
Act  is  one-half  of  the  total  wages  earned  by  him  during  the  voyage, 
and  further  holds  that  against  this  one-half,  then  demandable,  is  to 
be  charged  all  payments  made  on  account  of  wages  (as  distinguished 
from  advances).  It  seems  to  me  that  the  reasoning  and  illustrations 
used  by  the  judge  in  this  case  are  conclusive  upon  the  question  now  pre- 
sented in  this  case. 

Libelant;  however,  urges  that  under  the  wording  of  the  Seaman's 
Act  he  is  entitled  to  demand,  as  above  stated,  the  present  payment  of 
one-half  of  the  wages  earned  by  him  since  the  last  demand.  Section 
4  <if  chapter  153.  38  Stat,  at  Large,  p.  1165,  amendatory  of  section 
4530,  Rev.  Stat..U.  S.,  provides: 

"Every  seaman  on  a  vessel  of  the  United  States  shall  J^e  entitled  to  re- 
ceive on  demand  from  the  master  of  the  vessel  to  whlnr  he  belongs  one- 
half  part  of  the  wages  which  he  shall  have  then  earned  at  every  port  where 
snch  vessel,  after  the  voyage  has  been  commenced,  shall  load  or  deliver  car- 
go before  the  voyage  is  ended  and  all  stipulations  In  the  contract  to  the 
•contrary  shall  be  void:  Provided,  such  a  demand  shall  not  be  made  before 
the  expiration  of,  nor  oftener  than  once  In  five  days.  Any  failure  on  the 
part  of  the  master  to  oomply  with  this  demand  shall  .release  the  seaman 
from  his  contract,  and  he  shall  be  entitled  to  fuU  payment  of  wages  earned." 

Libelant  contends  that  the  words  "shall  be  entitled  to  receive  on  de- 
mand from  the  master  of  the  vessel  to  which  he  belongs,  one-half  part 
of  the  wages  which  he  shall  have  then  earned,  at  every  port  where  such 
vessel,  after  the  voyage  has  been  commenced,  shall  load  or  deliver  cargo 
before  the  voyage  is  ended :  *  *  *  Provided,  that  such  payment 
shall  not  be  made  before  the  expiration  of,  nor  oftener  than  once  in 
five  days,"  show  an  intention  on  the  part  of  Congress  to  give  to  tlie 
seaman  a  one-half  part  of  the  wages  earned  during  each  of  these  five- 
day  periods,  notwithstanding  he  has  already  been  paid  more  than  one- 
half  the  total  wages  earned  by  him;  that  this  purpose  was  to  enable 
him  to  receive,  while  in  port,  periodical  payments  on  account  of  his 
wages. 

I  cannot  agree  to  such  contention.  It  was  the  manifest  purpose  of 
the  act,  not  only  to  give  to  the  seaman  a  right  to  receive  the  one-half 
of  the  wages  earned  by  him,  but  also  to  give  to  the  vessel  a  right  to  re- 
tain one-half  of  the  wages  earned  by  the  seaman,  so  as  to  compel  the 
seaman  to  the  continuance  of  his  service  on  the  vessel.  The  Jacob  N. 
•HaskeU  (D.  C.)  235  Fed.  914;  The  London  (D.  C.)  238  Fed.  645. 

The  libel  is  dismissed. 
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Mccormick  v.  king  et  at 

031rGult  Ciourt  of  Appeals,  Ninth  Circuit    April  9,  1917.    Rehearing 
Denied  June  4,  1917.). 

No.  2742. 

1.  BAnsB  AND  Banking  €=3256^ — OrFiCEBS  and  Dibkctobs — ^IiIabilitt  to 

Cbbditobs. 

It  Is  no  defense  against  the  liability  of  officers  and  directors  of  a' 
natl(»al  bank  for  permitting  large  overdrafts  In  violation  of  the  by-laws 
that  the  practice  was  customary  with  other  banks. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  f| 
958,  959.] 

2.  Banks  and  Banking  €=>256% — ^National  Banks — LiI^^ilxtt  of  Dibec- 

TOBS. 

The  statutory  liability  of  directors  of  a  national  bank,  as  prescribed  in 
Rev.  St  §  5239  (Comp.  St  1916,  §  9831),  is  undoubtedly  the  measure  of  the 
right  of  recovery  against  them  for  a  loss  resulting  solely  from  their  vio- 
lation of  the  express  provisions  of  the  statute ;  but  that  does  not  exclude 
their  common-law  liability  for  negligence  in  the  management  of  the  busi- 
ness of  the  bank.  In  violation  of' their  oath  of  office,  which  results  in  loss 
to  its  creditors  and  stockholders. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H 
968,959.] 

&  Banks  and  Banking  «=»25d^ — Natiohai.  Banks — Liabiutt  of  Dibec- 

T0B8. 

That  a  director  of  a  national  bank,  at  the  time  of  bis  appointment  and 
throughout  his  directorship,  resided  200  miles  distant,  and  never  at- 
tended a  directors'  meeting,  nor  gave  any  attention  to  the  business  of 
the  bank,  but  relied  entirely  on  those  in  active  charge,  does  not  relieve  him 
from  llaUllty  for  losses  resulting  from  their  gross  mismanagement 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§ 
958,  959.] 

4.  Banes  and  Banking  4=9256^ — ^National  Banks — Duties  and  Liabili- 
ties OF  Dibsotobs. 

Where  the  managing  officers  of  a  national  bank  allowed  certain  deposi- 
tors to  continuously  overdraw,  taking  notes  for  the  overdrafts  without 
adequate  security,  untU  the  Indebtedness  in  each  case  exceeded  the  limit 
fixed  by  the  statute,  and  were  permitted  by  the  directors  to  continue  such 
course  until  the  bank  became  insolvent,  the  liability  of  the  directors  is  not 
limited  to  that  prescribed  by  Rev.  St  §  5239  (Comp.  St.  1916,  §  9831),  for 
knowingly  violating  or  permitting  the  violation  of  the  provisions  of 
the  statute,  but  is  measured  by  the  rule  of  the  common  law,  which  re- 
quires active  and  diligent  performance  of  their  duties,  and  they  are  liable, 
not  only  for  the  excess  of  such  loans  above  the  legal  limit,  but  for  the  en- 
tire loss  thereon,  with  interest. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§ 
958,  959.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  District  of  Idaho;  Frank  S.  Dietrich,  Judge. 

Suit  in  equity  by  Franlc  R.  McCormick,  receiver  of  the  First  Na- 
tional Bank  of  Salmon,  against  Harry  G.  King,  Norman  I.  Andrews, 
George  Buck,  Guy  E.  Bowerman,  Fred  G.  Haveman,  John  I^ottridge, 
and  E.  S^  Edwards.    From  the  decree,  complainant  appeals.    Reversed. 

«s»For  other  cases  see  same  tocic  &  KKY-NUMBKR  In  all  Ksr-Numbered  Digests  &  Indexes 
241 F.- 
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Jesse  R.  S.  Budge,  of  Pocatello,  Idaho,  J.  M.  Stevens,  of  Salmon, 
Idaho,  and  Carl  Barnard,  of  Pocatello,  Iddio,  for  appellant 

Richards  &  Haga  and  McKeen  F.  MoiTow,  all  of  Boise,  Idaho,  for 
appellee  Bowerman. 

£.  W.  Whitcomb,  of  Salmon,  Idaho,  for  appellees  King  and  An- 
drews. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  This  suit  was  brought  by  McCormick,  as 
receiver  of  the  First.  National  Bank  of  Salmon,  Idaho,  against  defend- 
ants King,  Andrews,  Buck,  Bowerman,  Haveman,  Lottridge,  and  Ed- 
wards, to  obtain  an  accounting  of  the  affairs  of  the  bank,  and  to  de- 
termine the  liability  of  the  respective  defendants,  and  for  judgment 
against  the  defendants,  respectively,  according  to  their  respective  lia- 
bilities, and  to  recover  money  alleged  to  have  been  negligently  wasted 
and  lost  and  illegally  received  by  the  directors,  and  for  general  relief. 
After  trial  to  the  court,  decree  was  entered  against  the  defendants 
King  and  Andrews,  and  in  favor  of  the  defendants  Bowerman  and 
Edwards,  and  suit  was  dismissed  for  lack  of  service  upCMi  defendants 
Buck,  Haveman,  and  Lottridge.    McCormick,  as  receiver,  appeals. 

The  bank,  which  had  done  a  general  banking  business  from  Janu- 
ary, 1906,  to  June,  1911,  suspended  business  on  June  8,  1911,  and  in 
August,  1911,  was  put  into  the  hands  of  a  receiver.  The  original  cap- 
ital of  the  bank  was  $25,000,  divided  into  250  shares,  of  $100  each, 
but  about  February,  1910,  the  capital  stock  was  increased  to  $50,000, 
divided  into  500  shares,  of  the  face  value  of  $100  each.  In  January, 
1912.  after  suspension,  the  Comptroller  of  the  Currency  assessed  the 
stockholders  to  the  full  face  value  of  the  shares  of  stock  of  the  share- 
holders, respectively,  amounting  to  $50,000,  of  which  amount  $20,000 
was  paid  to  the  receiver,  but  owing  to  the  insolvency  of  a  number  of 
the  shareholders  the  receiver  will  be  unable  to  collect  approximately 
$20,000  of  the  assessment,  and  after  realizing  on  the  assets  of  the  bank 
there  will  be  a  deficiency  of  approximately  $20,000  of  unpaid  obliga- 
tions. The  defendants  King,  Andrews,  and  Bowerman  were  mem- 
bers of  the  board  of  directors  at  the  time  of  the  organization  of  the 
bank,  and  continued  to  be  directors  until  the  receiver  took  charge. 
King  was  president,  except  during  the  year  1908,  when  he  was  cashier 
and  general  manager.  Andrews  was  vice  president  from  January, 
1908.  Buck  and  Lottridge  (not  served)  were  directors  from  and  after 
November  17,  1909,  and  up  to  the  suspension  of  the  bank;  Lottridge 
having  been  acting  cashier  from  January  1,  1910,  until  June  8,  1911. 
Haveman  was  a  director  and  assistant  cashier  from  January  18,  1910, 
until  the  failure  of  the  bank.  Edwards  was  a  director  from  May  15, 
1906,  until  January  18,  1910. 

The  complaint  is  that  the  defendants,  as  directors,  knowingly  per- 
mitted the  making  of  loans  by  the  officers  of  the  bank  in  excess  of 
the  limit  provided  by  section  5200  of  the  Revised  Statutes  of  the 
United  States,  whereby  large  sums  were  lost  to  the  bank,  and  that 
they  mismanaged  the  affairs  of  the  bank,  and  negligently  permitted 
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overdrafts  whereby  loss  to  the  bank  will  accrue.    The  answering  de- 
fendants denied  any  liability. 

The  receiver  assigns  as  error  the  adjudication  that  the  defendants 
King  and  Andrews  are  liable  in  the  sum  of  only  $14,700,  that  sum 
being  the  liability  measured  by  sections  5147,  5200,  and  5239  of  the 
Revised  Statutes  of  the  United  States  (Comp.  St.  1916,  §§  9685,  9761, 
9831),  and  not  by  the  common  law ;  also  the  action  of  the  court  in  dis- 
missing the  complaint  as  against  Bowerman,  whom  the  court  found 
to  be  not  guilty  of  such  neglect  of  duty  as  a  director  of  the  banl^  as 
to  render  him  liable,  either  under  the  sections  of  the  United  States 
statutes  heretofore  quoted  or  at  common  law.  Foi"  convenience  we 
quote,  so  far  as  material,  sections  5147,  5200  and  5239: 

"Sec  5147.  Each  director,  when  appointed  or  elected,  shall  take  an  oath 
that  he  will,  so  far  as  the  duty  devolves  on  him,  diligently  and  honestly  ad- 
minister the  affairs  of  such  association,  and  will  not  knowingly  violate,  or 
willingly  pemUt  to  be  violated,  any  of  the  provisions  of  this  -title,"  etc. 

"Sec'.  5200.  The  total  liabilities  to  any  association,  of  any  person,  or  of  any 
company,  corporation,  or  firm  for  money  borrowed,  including,  in  the  liabili- 
ties of  a  company  or  firm,  the  liabilities  of  the  several  member's  thereof, 
shall  at  no  time  exceed  one-tenth  part  of  the  amount  of  the  capital  stock  of 
sucb  assoclatlcMi  actually  paid  in.  But  the  discount  of  bUls  of  exchange  drawn 
in  good  faith  against  actually  eocisting  values,  and  the  discount  of  connner- 
clal  or  business  paper  actually  owned  by  the  person  negotiating  the  same, 
shall  not  be  considered  as  money  borrowed." 

"Sec.  5239.  If  the  directors  of  any  national  banking  association  shall  know^- 
ingly  violate,  or  knovirlngly  permit  any  ot  tbe°  officers,  agents,  or  servants  of 
the  association  to  violate  any  of  the  provisions  of  this  title,  all  the  rights, 
privileges,  and  franchises  of  the  association  shall  be  thereby  forfeited.  Such 
violation  shall,  however,  be  determined  and  adjudged  by  a  proper  dreult, 
district,  or  territorial  court  of  the  United  States,  in  a  suit  brought  for  that 
purpose  by  the  OomptroUer  at  the  Currency,  In  his  own  name,  before  the  as- 
sociation shall  be  declared  dissolved.  And  in  cases  of  such  violation,  every 
director  who  participated  in  or  assented  to  the  same  shall  be  held  liable  in  his 
personal  and  individual  capacity  for  all  damages  which  the  association,  its 
shareholders,  or  any  other  person,  shall  have  sustained  In  consequence  of 
such  violation." 

The  by-laws  of  the  bank,  adopted  October  9,  1906,  contained,  among 
other  things,  provisions  requiring  the  directors  to  hold  regular  meet- 
ings on  the  first  Tuesday  of  each  month  and  special  meetings  as  the 
president,  cashier,  or  any  three  or  more  members  might  require.  There 
was  a  provision  for  a  loans  committee,  consisting  of  the  president,  one 
director,  and  the  cashier,  with  power  to  make  loans,  discount  bills,  buy 
and  sell  bills  of  exchange,  and  whose  duty  it  was  to  report  at  each 
regular  meeting  of  the  directors  concerning  all  bills  and  other  evi- 
dences of  debt  discounted  and  purchased  by  them  for  the  bank  since 
their  last  previous  report.  Section  19  of  the  by-laws  forbade  any  offi- 
cer or  clerk  to  pay  any  check  drawn,  or  to  pay  out  money  on  any 
order,  unless  the  drawer  of  such  check  or  order,  at  the  time  of  the 
presentation  thereof,  had  money  on  deposit  sufficient  to  meet  such 
check  or  order.  Section  29  provided  for  the  appointment  by  the  board 
of  directors  of  a  committee  of  three  members  to  examine  each  month 
the  affairs  of  the  bank,  compare  its  assets  and  liabilities  with  the  ac- 
counts of  the  general  ledger,  ascertain  if  the  accounts  are  correctly 
kept,  the  condition  of  the  bank,  whether  in  sound  and  solvent  condi- 
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tion,  and  to  recommend  to  the  board  such  changes  in  the  method  of 
doing  business  as  might  seem  desirable,  the  result  to  be  reported  to 
the  board  at  its  next  regular  meeting.  Thereafter,  on  January  18, 
1910,  the  by-laws  were  amended  so  as  to  require  the  board  of  directors 
at  each  monthly  meeting  of  officers  to  examine  and  approve  all  loans 
arid  discounts,  and  provided  that  such  approval  shoiUd  be  kept  in  a 
book  for  that  purpose.  King  and  Andrews  were  present  at  the  meet- 
ing. 

Three  matters  became  important  upon  the  trial  and  are  specially 
dw'elrupon  in  the  briefs  of  counsel.  The  Salmon  Lumber  Company 
was  a  corporation,  the  controlling  interest  in  which  was  owned  by  the 
relatives  of  defendant  King.  Commencing  back  in  1910,  it  had  bor- 
rowed money  from  the  bank  at  various  times,  and  was  permitted  to 
overdraw  its  account  in  large  sums.  The  amounts  of  the  overdrafts 
were  put  into  notes,  and  when  the  bank  suspended  the  lumber  com- 
pany owed  notds  to  the  bank  for  about  $13,629.20  and  accrued  inter- 
est, amounting  to  $5,408.62  at  the  time  of  the  trial  of  this  suit  in 
1915.  The  District  Court  found  that  the  loss  on  these  loans  would 
be  $7,000.  Loans  to  Harry  Brown  amounted  to  $11,760.25  and  $5,- 
234.81  interest.  Brown  was  an  old  customer  of  the  bank,  and,  like 
the  Salmon  Lumber  Company,  was  in  the  habit  of  making  overdrafts, 
which  were  covered  by  notes  taken  in  January,  1911.  Brown  was  a 
lumber  merchant,  and  co-operated  with  the  Salmon  L^imber  Company 
and  others  in  trying  to  control  the  lumber  business  in  the  Salmon  sec- 
tion of  Idaho.  After  suspension  of  the  bank  the  receiver  brought 
action  and  obtained  judgment  against  Brown  for  $18,498.39  due  to  the 
bank,  but  execution  upon  the  judgment  was  returned  unsatisfied.  The 
District  Court  found  that  the  loss  upon  the  debt  of  Brown  would  be 
$11,760. 

There  were  loans  to  F.  M.  and  S.  A.  Pollard,  evidenced  by  two  notes 
—one  for  $6,250,  dated  June  29,  1910;  the  other  for  $1,700,  dated 
July  11,  1910.  The  interest  on  the  notes  aggregated  $3,626.42.  The 
receiver  recovered  judgment,  but  only  $150  was  realized  on  execution. 
The  District  Court  found  that  the  loss  on  account  of  these  notes  was 
$7,800.  The  total  amount  of  the  losses,  as  found  by  the  District  Court, 
aggregates  $26,374.85,  exclusive  of  interest  and  some  costs.  With  in- 
terest, the  amounts  are  brought  up  to  $40,644.70  as  of  the  date  of  the 
trial.  There  were  also  losses  of  about  $3,900  from  overdrafts  by  dif- 
ferent persons,  but  the  District  Court  took  no  account  of  them,  and 
we  shall  not 

King  and  Andrews  were  present  at  nearly  all  the  board  meetings,  and 
in  1910  Andrews  was  paid  a  salary  for  aiding  the  board  in  passing 
upon  loans.  They  both  knew  of  the  large  amount  of  overdrafts,  which 
in  the  last  half  of  December,  1910,  had  increased  to  $23,805.63,  and 
on  January  10,  1911,  exceeded  $28,657.91,  although  at  the  time  the 
bank  suspended  the  overdrafts  were  $9,800.  The  two  were  active  in 
managing  the  affairs  of  the  bank,  were  on  the  committees  of  loans 
and  discounts,  and  of  course  were  fully  aware  of  the  by-laws  (section 
19),  which  forbid  overdrafts.  King  said,  in  effect,  that  all  his  actions 
had  been  in  good  faith;    that  the  Salmon  Lumber  Company  did  a 
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large  business,  had  assets,  and  seemed  prosperous;  that  from  time 
to  time  it  made  overdrafts,  but  that  notes  were  g^ven  to  cover  such 
overdrafts;  and  that  in  this  way  the  notes  standing  when  the  bank 
failed  were  contracted.  Concerning  the  Brown  loans,  he  said  that 
Brown  would  often  overdraw  his  account  by  giving  checks  to  pay  his 
men,  and  would  later  give  notes  to  cover  the  amounts  overdrawn  as 
they  had  accumulated;  that  Brown  was  doing  a  good  business,  had 
a  large  contract,  and  he  believed  was  midcing  a  profit,  and  could  meet 
his  obligations.  With  respect  to  the  Pollard  loan,  he  said  that  one 
note  for  $6,250  was  the  accumulation  of  prior  notes,  and  the  $1,700 
note  was  to  cover  overdrafts ;  that  he  took  the  notes  of  Mr.  and  Mrs. 
Pollard,  because  Pollard  had  a  building  contract  and  a  brickyard,  and 
agreed  to  reduce  his  debt  as  brick  was  sold,  but  that,  because  of  gen- 
eral depression,  the  sale  of  brick  became  less,  and  realty  values  de- 
preciated; that  Pollard  had  to  place  a  mortgage  upon  bis  property, 
and  that  the  bank  could  only  secure  a  second  mortgage,  under  which, 
after  foreclosure  of  the  first  mortgage,  the  bank  lost  by  the  transac- 
tion. Witness  said  he  knew  Mrs.  Pollard  owned  considerable  land, 
and  thought  that  she  was  solvent  and  good  for  the  money  loaned  to 
her  and  her  husband.  When  his  attention  was  called  to  the  fact  that 
therp  were  no  entries  of  these  several  loans  on  the  discount  register 
(a  book  required  to  be  kept  by  order  of  the  Comptroller  of  the  Cur- 
rency), King  said  that,  as  the  notes  were  given  to  cover  overdrafts, 
and  not  direct  loans,  he  did  not  treat  them  as  "specific  loans" ;  that  he 
did  not  confer  with  the  board  of  directors  about  these  loans  in  the 
matter  of  overdrafts,  but  that  on  July  6,  1910,  at  a  directors'  meeting, 
a  statement  showed  an  aggregate  of  $17,138.85  as  overdrafts,  and  that, 
while  no  items  were  made,  the  loans  above  referred  to  were  included. 
When  he  was  asked  by  the  court  to  explain  the  allowing  of  overdrafts 
in  the  face  of  the  by-law  prohibiting  them.  King  said  that  overdrafts 
were  customary  in  all  national  banks ;  that  the  by-law  forbidding  them 
was  simply  a  copy  of  the  by-law  of  some  other  bank;  that  at  the  di- 
rectors' meetings  there  was  no  discussion  of  overdrafts  being  in  vio- 
lation of  law ;  that  he  tried  to  keep  them  down,  but  that  they  would 
"crop  in."    We  quote  from  the  record: 

"When  a  check  come8.1n,  you  hare  either  got  to  throw  It  out  or  pay  It,  and 
It  would  work  a  detiistent  to  the  party,  and  It  would  Injure  your  own  busi- 
ness, U  yon  throw  them  out,  and  you  feel  at  the  time  that  there  Is  no  ques- 
tion but  what  they  will  be  paid  In  the  future ;  and  we  were  in  the  habit  of 
letting  people  overdraw  their  accounts,  sometimes,  when  they  were  starting 
out  to  btiy  a  bunch  of  cattle,  maybe,  not  knowing  how  much  they  would  want 

"llie  Coart:  What  I  want  to  ask  yon  more  particularly  Is  about  these  three 
or  four  accounts,  the  more  Important  ones,  the  Pollard  matter,  and  the  Salm- 
on Lumber  Company,  and  the  Brown  matter.  I  think  that  you  explained  that 
these  notes  were  given  to  take  up  accumulated  overdrafts  from  time  to  time? 
A.  Yes ;  your  honor.  Q.  Were  these  overdrafts  permitted  without  a  previous 
arrangement,  or  in  accordance  with  a  previous  arrangement?  A.  Just  be- 
tween myself  and  the  parties.  I  told  them  that,  if  they  would  draw  their 
checks  on  us,  I  would  honor  them.  Q.  That  was  done  before  they  drew  the 
checks,  or  afterwards?  A.  Done  before  they  drew  the  checks;  but  I  never 
anticipated  tliat  the  thing  would  reach  the  proportions  that  it  eventually  did. 
But  I  got  bold  of  it,  and  I  sort  of  had  to  hold  It  up,  but  it  got  so  large — I 
wasn't  antidpating  to  advance  them  this  money  and  let  them  draw  on  as  for 
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It  They  coaldnt  tell  how  much  Itmtber  was  coming  In,  and  (bey  ooaldn't 
tell  how  much  money  they  would  want  to  use.  I  let  them  draw  on  the  bank, 
and  at. the  end  of  the  month  they  would  come  In  and  cover  It  with  a  note, 
and  I  gave  them  the  privilege  of  overdrawing  their  account,  and  that  Is  cus- 
tomary in  a  great  many  banks." 

Defendant  Bowerman's  position  is  somewhat  different  from  that  of 
King  and  Andrews.  As  already  stated,  Bowerman  was  a  director  from 
the  organization  of  the  bank  in  1906  until  the  receiver  took  charge,  but 
he  had  no  executive  position  in  the  bank,  never  attended  a  meeting 
of  the  board  of  directors,  and  in  fact  never  personally  assumed  any 
authority  or  control  over  the  officers  of  the  bank.  He  did  nothing 
whatever  in  connection  with  the  bank  or  its  affairs.  He  was  a  busi- 
ness man,  who  lived  at  St.  Anthony,  Idaho,  200  miles  distant  from 
Salmon,  where  the  bank  was  situated,  and  the  evidence  is  that  it  would 
have  been  more  or  less  inconvenient  for  him  to  make  the  trip  neces- 
sary to  go  to  Salmon  to  attend  directors'  meetings.  Evidently  he  had 
confidence  in  those  who  directly  managed  the  affairs  of  the  bank,  and 
never  gave  personal  concern  to  his  directorship  or  its  attendant  obli- 
gations. 

Appellee  would  have  us  regard  the  action  as  restricted  to  one  for 
the  violation  of  the  particular  statutes  heretofore  quoted;  but  we 
think  the  complaint  must  be  looked  upon  as  broad  enough  to  charge 
liability,  not  only  for  violation  of  the  terms  of  the  statutes  quoted, 
but  of  die  common-law  duty  to  be  honest  and  diligent.  For  example, 
after  averring  that  the  defendants  King,  Andrews,  Bowerman,  and 
others  knowingly  permitted  and  assented  to  the  making  of  the  loans 
to  the  Salmon  Lumber  Company,  Brown,  and  the  Pollards,  which  were 
in  excess  of  the  limit  provided  by  section  5200,  the  complaint  alleges 
that  King,  Andrews,  and  other  directors,  at  the  meetings  of  the  board 
each  month  between  January  18,  1910,  and  March,  1911,  personally 
passed  upon  and  knowingly  approved  each  monthly  statement  of  ex- 
cessive loans  which  had  been  made  through  the  president,  Andrews, 
and  the  cashier,  charged  with  the  management  and  the  conduct  of  the 
affairs  of  the  bank,  and  willfully,  negligently,  and  knowingly  permitted 
King  and  Lottridge  to  make  the  loans  to  Brown  and  to  the  Pollards, 
whereby  the  funds  of  the  bank  were  lost ;  tha^  the  moneys  as  .afore- 
said loaned  to  persons  or  associations  who  had  no  sufficient  assets  or 
security  to  give  were  negligently  loaned,  and  that  defendants  negli- 
gently permitted  overdrafts  to  certain  persons.  It  is  averred,  too, 
that  Bowerman,  notwithstanding  his  oath  as  a  director  that  he  would 
diligently  and  honestly  manage  the  affairs  of  the  bank,  and  would 
not  willingly  permit  any  violations  of  law  in  the  conduct  of  the  bank, 
carelessly,  willfully,  and  negligently  failed  to  attend  any  meetings  of 
the  board  of  directors  during  the  entire  time  of  his  directorship,  and 
willfully,  carelessly,  and  negligently  failed  during  the  entire  time  of 
his  directorship  to  discharge  the  duties  and  obligations  as  a  member 
of  the  board  of  directors  in  examining  into  and  keeping  well  informed 
concerning  its  affeiirs,  and  particularly  the  loans  made  by  the  bank, 
and  willfully  and  negligently  failed  to  exercise  proper,  or  any,  super- 
vision as  a  director  of  the  affairs  of  the  bank,  but  that,  on  ^e  con- 
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trary,  during  the  time  the  affairs  of  the  bank  were  being  "grossly  mis- 
mansged,"  with  knowledge,  from  the  published  statements  of  the  bank, 
required  to  be  furnished  by  the  Gjmptroller  of  the  Currency,  and 
from  other  sources,  that  the  affairs  of  the  bank  were  being  grossly 
mismanaged,  and  that  excessive  and  ill^^l  loans  were  being  made, 
negligently  and  willfully  permitted  King  and  Lottridge  to  msdke  such 
loans,  and  particularly  the  loans  to  the  Salmon  Lumber  Company,  to 
the  Pollards,  and  to  Brown. 

[1]  The  proofs  showed  the  frequent  allowance  of  large  overdrafts 
to  the  three  borrowers  heretofore  specially  referred  to,  and  that  at 
times  the  respective  amoimts  owing  by  such  persons  respectively  ex- 
ceeded one-tenth  the  amount  of  the  capital  stock  of  the  bank.  It  is 
no  defense,  in  an  action  of  this  character,  for  the  officers  who  were 
in  direct  charge  of  the  affairs  of  the  institution  tiiat  the  by-law,  which 
forbade  the  payment  of  checks  unless  the  drawer  had  funds  on  de- 
posit sufficient  to  meet  such  check,  was  copied  from  the  by-laws  of 
other  banks,  and  that  notwithstanding  such  by-laws  other  banks  also 
often  allow  overdrafts.  In  the  first  place  we  are  unwilling  to  accept 
the  general  statement  of  Mr.  King,  the  president,  as  correct.  No  other 
banker  was  called  upon  to  testify  to  such  a  custom,  and  we  are  dis- 
posed to  look  upon  the  testimony  as  but  an  effort  of.  one  overzealous 
to  help  excuse  himself  for  his  own  conduct  in  the  premises,  and  whose 
excuse  is  incompatible  with  the  presumption  that  bank  officials  well 
and  truly  exercise  their  duties  and  keep  within  the  limitations  of  the 
by-laws  which  have  been  regularly  adopted.  In  the  next  place,  even 
if  it  were  true  to  an  extent,  such  a  practice  would  be  no  authority 
for  bank  officials  to  allow  customers  to  overdraw  in  sums  and  incur 
liability  in  excess  of  one-tenth  of  the  amount  of  the  capital  stock  of 
the  bank  paid  in.  For  months  before  this  bank  failed  the  frequent 
payment  of  large  overdrafts  must  have  made  it  apparent  to  the  loan 
and  discount  committee  of  the  bank  that,  if  such  acts  of  the  officers 
were  continued,  it  would  mean  a  sacrifice  of  the  interests  of  the  stock- 
holders. But  the  president  and  vice  president  and  cashier  went  on 
in  tfie  practice  of  departure  from  duty,  and  suspension  followed.  We 
can  therefore  reach  no  conclusion  other  than  that  the  acts  referred 
to  were  not  mere  errors  of  judgment,  but  were  in  gross  mismanage- 
ment of  the  bank,  for  which  the  defendants  King  and  Andrews  are 
liable  under  the  general  principles  of  the  common  law,  as  well  as  un- 
der the  statutes  heretofore  quoted. 

[2]  The  statutory  liability  of  directors  of  national  banks,  as  pro- 
vided in  section  5239,  is  undoubtedly  the  exclusive  rule  by  which  to 
measure  the  right  to  recover  damages  from  directors  based  upon  a 
loss  alleged  to  have  resulted  solely  from  violation  by  such  directors 
of  a  duty  expressly  imposed  upon  them  by  a  provision  of  the  Na- 
tional Banking  Act.  This  was  directly  decided  in  Yates  v.  Jones 
National  Bank,  206  tJ.  S.  158,  27  Sup.  Ct.  638,  51  L.  Ed.  1002,  and 
is  approvingly  referred  to  in  Thomas  v.  Taylor,  224  U.  S.  73,  32 
Sup.  Ct.  403,  56  L.  Ed.  673.  But  in  the  former  case  the  Supreme 
Court  was  very  careful  not  to  announce  any  rule  whereby  the  law  will 
relieve  directors  who  are  the  active  officers  of  the  bank,  and  who  know- 
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ingly  and*  deliberately  and  repeatedly  commit  acts  of  such  negligent 
management  that  the  result  has  forced  the  bank  into  liquidation.  I  In 
the  case  cited,  supra,  the  court  said: 

"That  the  words  'shall  knowingly  violate,  or  knowingly  permit,'  etc.,  found 
la  the  first  sentence  of  section  5239,  Rev.  Stat.,  were  Intended  to  express  the 
rule  of  conduct  which  the  statute  established  as  a  prerequisite  to  the 
liability  of  directors  for  a  violation  of  the  express  provisions  of  the  title  relat- 
ing to  national  banks,  Is  additionally  shown  by  the  oath  which  a  director  is 
required  to  take,  wherein,  as  already  stated,  he  swears  that  he  will,  so  far  as 
the  duty  devolves  on  tilm,  diligently  and  honestly  administer  the  affairs  of 
such  association,  and  will  not  knowingly  violate,  or  willingly  permit  to  be 
violated,  any  of  the  provisions  of  this  tltla'  Mark  the  contrast  between  tbe 
general  cominon-law  duty  to  'diligently  and  honestly  administer  the  affairs  of 
the  association'  and  the  distinct  emphasis  embodied  in  the  promise  not  to 
'knowingly  violate,  or  willingly  permit  to  be  violated,  any  of  the  provisions  of 
this  title.'  In  other  words,  as  the  statute  does  not  relieve  the  directors  from 
the  common-law  duty  to  be  honest  and  diligent,  the  oath  exacted  responds  to 
such  requirements.  But  as,  on  the  other  hand,  the  statute  imposes  certain 
express  duties,  and  makes  a  knowing  violation  of  such  commands  the  test  of 
civil  liability,  the  oath  in  this  regard  also  conforms  to  the  requirements  of 
the  statute  by  the  promise  not  to  'knowingly  violate,  or  willingly  permit  to 
be  violated,  any  of  the  provisions  of  this  title.' " 

It  is  to  be  remembered  that  the  case  in  which  this  language  was  used 
was  one  involving  the  civil  liability  of  directors  in  respect  to  the  mak- 
ing and  publishing  of  the  official  reports  of  the  condition  of  the  bank, 
duties  solely  enjoined  by  the  statute  of  the  United  States.  The  court 
took  pains  to  use  this  language : 

"Of  course,  In  what  has  been  said,  we  have  confined  ourselves  to  the  pre- 
cise question  arising  for  decision,  and  therefore  must  not  be  understood  as 
expressing  an  opinion  as  to  whether  and  to  what  extent  directors  of  national 
banks  may  be  civilly  liable  by  the  principles  of  the  common  law  for  purely 
voluntary  statements  made  to  individuals  or  the  public,  embodying  false  repre- 
sentations as  to  the  financial  condition  of  the  bank,  by  which  one  who  bas 
rightfully  relied  upon  such  representation  has  be«i  damaged.  And  because  we 
have  applied  in  this  case  to  the  duty  expressly  Imposed  by  the  statute  the 
standard  of  conduct  established  therein,  we  must  not  be  considered  as  ex- 
pressing an  opinion  upon  the  correctness  of  the  views  enunciated  by  the  court 
below  concerning  the  standard  which  should  be  ai^lled  solely  under  tbe  prin- 
ciples of  the  common  law,  to  fix  the  civil  liabilities  of  directors  in  an  action 
of  deceit  See  Brlggs  v.  Spaulding,  141  U.  S.  132  [11  Sup.  Ct  924,  35  L.  Ed. 
662]." 

[3]  Until  within  more  recent  years  men  not  unfrequently  were 
found  in  positions  similar  to  Bowerman's.  He  seems  to  have  been 
a  man  of  affairs  and  standing  in  the  community,  and  in  the  best  of 
faith  accepted  a  directorship  in  the  Salmon  Bank,  and  after  his  elec- 
tion was  content  to  trust  entirely  to  the  officers  of  the  bank,  and  did 
nothing  himself  in  the  performance  of  any  duty  incident  to  his  di- 
rectorship. Mr.  Bowerman  failed  to  keep  himself  advised  of  even 
general  conditions,  and  was  not  even  sufficiently  actively  interested 
to  make  inquiry  of  any  kind  about  the  affairs  of  the  bank  until  it 
was  found  that  those  immediately  in  charge  had,  through  gross  mis- 
management, brought  the  bank  to  failure,  and  that  as  a  result  the  di- 
rectors would  be  called  upon  to  answer  for  losses.  Let  it  be  conceded 
that  the  inattention  of  a  director  situated  as  was  Bowerman  has  been 
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brought  about  without  any  evil  intention  on  his  part,  and  that  it  may 
therefore  work  some  hardship  to  hold  him  liable  for  the  losses  due 
directly  to  the  positive  negligence  of  the  president  and  loan  committee. 
But  there  is  the  other  and  wider  view  to  be  taken,  that  by  which  the 
law  must  always  guard  the  interests  of  the  institution  and  those  of  the 
public  who  were  attracted  to  it — the  interest  of  persons  who  have 
given  their  moneys  to  the  custody  of  the  bank,  relying  upon  the  be- 
lief that  the  directors,  being  men  of  integrity  and  business  capacity, 
would  at  least  make  some  effort  to  see  that  those  in  charge  of  the 
affairs  of  the  institution  would  keep  within  the  statutes  and  the  by- 
laws which  control.  In  the  application  of  this  wholesome  doctrine, 
one  who  fails  to  make  any  effort  to  have  the  bank  properly  adininis- 
tered  acts  wrongfully,  and  becomes  liable  for  nonaction.  Chesbrough 
V.  Woodruff,  195  Fed.  875,  116  C.  C.  A.  465. 

The  fact  that  Mr.  Bowerman  lived  200  miles  away  is  not  an  excuse 
for  him.  He  lived  that  distance  from  Salmon  when  he  voluntarily 
accepted  the  directorship,  and  to  exonerate  him  from  neglecting  to 
attend  a  meeting  o$  the  board  or  inquiring  into  the  conduct  of  the  ih- 
stitution  would  be  practically  to  hold  that  there  was  no  meaning  and 
significance  whatever  to  the  oath  he  took  that  he  would,  so  far  as  the 
duty  devolved  upon  him,  honestly  and  diligently  administer  the  af- 
fairs of  the  association.  No  one  would  contend  that  a  director  must 
look  into  details  of  management,  or  keep  closely  in  touch  with  routine 
matters,  or  know  intimately  to  whom  credits  are  given;  but  he  is 
responsible  for  the  exercise  of  supervisory  control,  and  must  be  held 
to  know  something  of  the  more  important  concerns  of  the  association, 
and  his  duty  in  these  respects  is  not  lessened  by  the  fact  that  to  do  his 
duty  means  some  personal  inconvenience.  7  C.  J.  788,  789.  If  con- 
tinued omission  to  give  any  attention  could  excuse,  then  the  greater 
the  inattention  of  a  director  to  his  duties  the  less  the  liability  he  would 
incur.  The  Supreme  Court,  in  Briggs  v.  Spaulding,  141  U.  S.  132, 
11  Sup.  Ct.  924,  35  L.  Ed.  662,  said: 

"Without  reviewing  the  various  decisions  on  the  subject,  we  hold  that 
directors  must  exercise  ordinary  care  and  prudence  In  the  administration  of 
the  affairs  of  the  bank,  and  that  this  Includes  something  more  than  otUciatlng 
as  figure  heads.  They  are  entitled  to  commit  much  of  the  actual  banking 
business  to  the  cashier,  president,  and  other  officers,  but  •  •  *  this  does 
not  absolve  them  from  the  duty  of  reasonable  supervision,  nor  ought  they 
be  permitted  to  be  shielded  from  liability  because  of  want  of  knowledge  of 
wrongdoing,  if  that  Ignorance  Is  the  result  of  gross  inattention." 

If  the  evidence  showed  any  effort  or  attention  on  the  part  of  Mr. 
Bowerman,  his  appeal  might  find  some  foundation  of  merit;  but,  as 
we  scrutinize  his  course,  it  cannot  be  squared  with  any  standard  of  or- 
dinary carei  or  reasonable  diligence.  Michie  on  Banks  and  Banking, 
vol.  1,  §  53;  Morawetz  on  Private  •  Corporations,  §  554;  Rankin  v. 
Cooper  (C.  C.)  149  Fed.  1010.  In  Gibbons  v.  Anderson  (C.  C.)  80 
Fed.  345,  Judge  Severens  well  said: 

"What  the  public  supposve,  and  have  the  right  to  suppose,  is  that  those  men 
have  been  selected  by  reason  of  their  high  character  for  integrity,  their  sound 
Judgment,  and  their  capacity  for  conducting  the  affairs  of  the  bank  safely  and 
securely.    The  public  act  on  this  presumption,  and  trust  their  property  with 
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the  bank  in  the  confidence  that  the  directors  will  discbarge  a  substantial  duty. 
How  long  would  any  national  bank  have  the  contldence  of  depositors  or 
other  creditors  If  It  were  given  out  that  these  directors  whose  names  so 
often  stand  at  the  head  of  Its  business  cards  and  advertisements,  and  who  are 
always  used  as  makeweights  In  Its  solicitations  for  business,  would  only 
select  a  cashier,  and  surrender  the  management  to  him?  It  Is  safe  to  say  tbat 
such  an  institution  would  be  shunned  and  could  not  endure.  It  Is  inconsistent 
with  the  purpose  and  policy  of  the  Banking  Act  that  its  vital  Interests  should 
be  committed  to  one  man,  without  oversight  and  control." 

[4]  Our  best  judgment  is  that  the  liability  of  defendants  King  and 
Andrews,  being  for  gross  mismanagement,  should  have  been  measured 
in  accordance  with  the  rule  of  the  common  law,  rather  than  solely  ac- 
cording to  the  statute.  It  follows  that  there  should  not  have  been  cred- 
ited against  the  sums  due  by  the  Salmon  Lumber  Company,  the  Pol- 
lards, and  Brown,  respectively,  the  $6,500  (tenth  part  of  the  capital 
stock  paid  in)  deducted  in  each  instance  by  the  District  Court.  The 
court  disallowed  all  interest  prior  to  the  entry  of  the  decree.  In  this 
respect  we  are  also  in  disagreement  with  the  decree,  for  we  think  thai 
iriterest  should  have  been  included,  to  be  calculated  from  the  respec- 
tive dates  of  the  notes  given  by  the  Salmon  Lumber  Company,  the 
Pollards,  and  Brown,  respectively.  For  any  sums  paid  upon  any  of  the 
notes  since  the  dates  thereof,  and  for  any  other  sums  collected,  cred- 
its, with  interest  thereon,  should  be  allowed. 

With  respect  to  defendant  Bowerman,  our  opinion  is  that  his  liabil- 
ity is  also  to  be  measured  primarily  by  the  rules  of  the  general  law, 
and  that  his  want  of  knowledge  of  the  gross  mismanagement  of  King 
and  Andrews  was  due  to  such  inattention  to  the  duty  which  was  im- 
posed upon  him  of  exercising  a  reasonable  supervision  over  the  con- 
duct of  those  in  charge  of  the  bank  that  he,  too,  is  liable  to  the  same 
extent  as  are  King  and  Andrews,  and  that  decree  should  accordingly 
go  against  him.  Allen  v.  Luke  (C.  C.)  163  Fed.  1018;  Williams  v. 
Brady  (D.  C.)  221  Fed.  118;  Id.  (D.  C.)  232  Fed.  740. 

Inasmuch  as  there  may  have  been  some  change  in  the  amounts  col- 
lected, which  were  due  apparently  when  the  decree  was  entered,  the 
decree  of  the  District  Court  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  the  District  Court  to  make  ascertainment  through 
the  aid  of  a  master,  if  deemed  preferable,  of  the  amounts  due  upon 
the  Pollard,  Salmon  Lumber  Company,  and  Brown  loans  as  will  ac- 
cord with  the  views  herein  expressed,  and  that  thereafter  suitable  de- 
cree be  entered  against  defendants  King,  Andrews,  and  Bowerman. 

Reversed  and  remanded. 
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SMITH,  Auditor,  r.  JACKSON. 

(Circuit  Court  ot  Appeals,  Fifth  Circuit.    February  16^  1917.) 

No.  2997. 

1.  Mandauus  9=9141 — JoBisDicnoN — ^PiBTBiCT  CotmT  or  Oajiai.  Zone. 

Under  the  provlglons  of  the  Panama  Canal  Act,  Aug.  24,  1912,  c.  390,  f 
8,  37  Stat.  665  (Comp.  St  1916,  S  10044),  the  District  Court  of  the  Canal 
Zone  has  jurisdiction  to  Issue  a  peremptory  writ  of  mandamus  where  a' 
proper  case  la  presented  within  Code  Civ.  Proc.  Canal  Zone,  S  552. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent.  Dig.  {J  27ft-278.] 

2.  United  States  «=s>S1 — Ovticebb — Powkbs  awd  Dunits— Auditob  of  Paha- 

ICA  Carau 

Under  the  Panama  Canal  Act  and  the  executive  order'  of  January  27, 
1914  (Kzecutive  Orders  1904-1915,  p.  830)  as  ampllfled  by  that  of  March  2, 
1914  (page  340),  promulgated  In  pursuance  thereof  and  which  becaine  a 
part  of  the  act,  the  auditor  of  the  Panama  Canal  is  the  legal  custodian 
of  the  funds  of  the  Canal  and  of  the  Canal  Zone,  and  is  exclusively 
charged  with  their  disbursement,  being  required  to  report  only  to  the 
President  and  to  Congress. 

[Ed.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  {  64.] 

3.  Mandamus  «=>102(2) — Auditob  of  Panaua  Oanait— OisoBaEnoN. 

Where  the  incumbent  of  an  office  in  the  Canal  Zlone  created  by  the 
Panama  Canal  Act,  with  a  fixed  salary,  has  performed  the  duties  which 
entitle  him  to  a  payment  of  salary,  and  Congress  has  appropriated  the 
money  for  the  same,  the  duty  of  the  auditor  of  the  Canal  to  Issue  a 
warrant  therefor  is  a  ministerial  duty,  and  he  has  no  discretion  to  with- 
hold such  warrant  on  a  claim  that  the  (^cer  is  Indebted  to  the  United 
States. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  §S  218,  219,  221.] 

4.  UNrrsD  States  <3=982 — Offjcebs — AUTHOBrrr  and  Powebs — Couftbolleb 

or  Tbeasdbt. 

The  salary  of  a  judge  who  has  served  under  an  appointment  made  by 
authority  of  an  act  of  Congress,  whidt  has  also  fixed  bis  ccHopensation 
and  appropriated  money  for  Its  payment  is  not  a  claim  against  the  gov- 
ernment subject  to  the  provisions  of  the  Dockery  Act  July  31,  1894,  c. 
174,  §  8,  28  Stat  207  (Comp.  8t  1916,  S  425),  wbidi  authorizes  disbursing 
officers  to  submit  any  question  involvlng-a  payment  to  be  made  by  them  to 
the  Comptroller  of  the  Treasury  for  decision,  but  Is  a  demand  fixed  by 
the  law  which  no  executive  officer  of  the  government  has  power  to  with- 
hold or  diminish. 

[Ed.  Note. — For  other  cases,  see  United  States,  Cent  Dig.  i  66.] 

5.  UNmsn  States  «=382 — Offtcebs — Attthobity  and  Powebs — Comptbolmb 

OF  Tbeasdbt. 

Such  provision  applies  only  to  claims  against  the  government  the 
validity  of  which  may  be  questioned  by  a  disbursing  officer,  and  the 
assertion  by  him  of  an  unadjudlcated  cross-claim  on  behalf  of  the  gov- 
ernment, which  he  seeks  to  deduct  from  the  fixed  salary  of  a  federal 
judge,  raises  no  question  which  the  comptroller  is,  given  authority  to  de- 
cide. 

[Ed.  Note. — For  other  cases,  see  United  States,  Cent.  Dig.  |  65.) 

6.  UNrrsD  States  9s>41 — Ofvicebs — Duties — Auditob  of  Panama  Canal. 

The  executive  order  of  January  27,  1914,  as  ampllfled  by  that  of  March 
2,  1914,  promulgated  by  the  President  pursuant  to  express  authority 
given  by  the  Panama  Canal  Act,  Is  in  l^sl  contemplation  an  integral 
part  of  such  act  and  the  duties  of  the  auditor  of  the  canal  therein  pro- 
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vlded  for  are  statutory,  aud  not  merely  pertaining  to  administrative 
detail. 

[Ed.  Note. — For  other  cases,  see  United  States,  Cent  Dig.  I  30.] 

7.  JuDOEs  ®=»22(3) — SAI.ABY — AuDrroR  or  Panama.  Oanai.. 

Act  Oct  22,  1913,  c.  82,  38  Stat  209  (Oomp.  St  1916,  {  423),  provides 
that  "the  money  accounts  of  the  Panama  Canal,  under  the  Panama  Canal 
Act  •  •  •  shall  continue  to  be  audited  by  the  auditor  of  the  War 
Department."  The  executive  order  of  January  27,  1014,  provided  for  by 
the  Canal  Act  and  which  put  it  Into  effect  provides  for  an  accounting 
department  under  the  supervision  and  direction  of  an  auditor  on  the 
Isthmus  charged  with  the  administrative  examination  of  such  accounts 
as  are  required  to  be  submitted  to  the  Treasury  Department,  and  "the 
collection,  custody  and  disbursement  of  funds  of  the  Panama  Canal  and 
the  Canal  Zone."  The  Sundry  Civil  Appropriation  Act  (Act  March  3, 
1915,  c.  76,  38  Stat  883),  provided  for  the  payment  of  the  salary  of  the 
District  Judge  of  the  Canal  Zone  and  appropriated  money  for  the  purpose. 
Held,  that  in  so  far  as  there  was  any  conflict  between  them,  the  executive 
order  superseded  the  act  of  October  22,  1913,  and  that  the  auditor  of  the 
canal  was  charged  with  the  duty  of  auditing  and  paying  the  salary  of  the 
District  Judge. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent.  Dig.  §;  78,  1T9.] 

8.  Mandamus  ®=>71 — Subjects  and  Pubposbs  of  Relief — Ministebiai.  Acts. 

Where  a  plain  ministerial  duty  is  imposed  on  an  executive  officer, 
leaving  nothing  to  his  Judgment  or  discretion,  and  he  refuses  to  act  under 
such  circumstances,  mandamus  Is  appropriate  to  comi>el  blm  to  perform 
his  duty. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent.  Dig.  t  133.] 

9.  United  States  <3=b125 — Jubisdiotion  of  Fbdebai.  Coubts — Action  against 

United  States.         ,. 

An  action  for  mandamus  to  compel  an  official  of  the  United  States  to 
do  his  plain  ministerial  duty  under  the  laws  is  not  an  action  against 
the  United  States,  and  is  within  the  jurisdiction  of  a  federal  court 

[Ed.  Note.— For  other  cases,  see  United  States,  Cent.  Dig.  §§  113, 114.] 

10.  Judges  i8=»22(6) — Compensation  of  Federal  Judges — "Emoluments." 

Section  8  of  the  Panama  Canal  Act  provided  that  when  It  was  put 
into  effect  by  executive  order  there  should  be  established  In  the  Canal 
Zone  a  district  court  with  a  district  Judge  who  during  his  term  should 
reside  within  the  Zone  and  should  receive  the  same  salary  as  district 
Judges  in  the  United  States,  and  no  emoluments  except  such  salary. 
There  are  no  houses  In  the  Canal  Zone  except  those  owned  by  the  govern- 
ment, nor  are  others  permitted.  Those  of  the  government  were  built  for 
the  use  of  employes  of  the  Canal  and  the  Panama  Railroad  Company  and 
other  functionaries  of  the  United  States,  to  whom  they  were  furnished 
without  charge  except  for  a  period  of  less  than  three  months,  during 
which,  by  executive  order,  employes  of  the  canal  and  railroad  were 
charged  a  rental.  The  judges  serving  during  government  by  the  Canal 
Commission  were  furnished  quarters  or  houses  without  charge.  Held, 
that  the  furnishing  of  a  house  rent  free  to  the  district  Judge  appointed 
imder  the  Canal  Act  was  not  an  "emolument"  in  violation  or  the  act  but 
a  necessary  incident  to  his  compliance  with  his  duty  to  reside  In  the  Zone, 
and  that,  in  the  absence  of  any  law  or  executive  order  requiring  the  pay- 
ment of  rent  therefor,  there  was  no  authority  to  exact  it  from  him  (quoting 
Words  and  Phrases,  Emoluments). 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent.  Dig.  SS  81,  179.] 

11.  Judges  «s>22(5) — Salaries  of  Federal  Judges — Dbouohonb. 

An  executive  department  of  the  United  States  has  no  authority  to 
make  a  deduction  from  the  salary  of  a  federal  Judge,  fixed  by  law  and 
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tot  which  an  appiopriatiaii  has  been  made  by  Congress,  because  of  a 
claimed  Indebtedness  from  him  to  the  government. 
[Ed.  Note.— 9V>r  other  cases,  see  Judges,  Gent  Dig.  H  80,  179.] 

In  Error  to  the  District  Court  of  the  Canal  Zone ;  Henry  D.  Clay- 
ton, Judge. 

Mandamus  by  William  H.  Jackson,  relator,  against  H.  A.  A.  Smith, 
Auditor  of  the  Panama  Canal.  Writ  granted,  and  defendant  brings  er- 
ror.    Affirmed. 

The  petition  for  the  writ  of  mandamus  In  this  case  was  filed  In  the  Dl^rlct 
Court  of  the  Canal  Zone,  Balboa  Division,  on  April  8,  1916,  by  Wmiam  H. 
Jackson,  relator,  against  H.  A.  A.  Smith,  auditor  <^  the  Panama  Canal,  re- 
spondent. 

Shortly  thereafter  the  relator  herein,  who  la  also  the  Judge  for  the  District 
Court  of  the  Oinal  Zone,  filed  his  dlsqualiflcatlon  to  act  as  Judge  in  the  case 
by  rea-son  of  his  pecuniary  Interest  therein.  Before  the  matter  came  on  for 
trial,  the  President,  in  pursuance  of  the  .authority  confferred  by  Panama 
Canal  Act,  Aug.  24,  1912,  37  Stat  L.  560,  designated  Hon.  H«iry  D.  Clayton, 
United  States  District  Judge  for  the  Middle  and  Northern  Districts  of  Ala- 
banta,  to  perform  the  duties  of  the  judge  of  the  District  Court  of  the  Canal 
Zone  In  the  trial  of  this  case,  and  also  to  perform  the  duties  of  said  Judge 
while  such  Judge  was  absent  on  leave  from  the  Canal  Zone. 

The  relator  in  his  iwtition  as  amended  averred  that  he  was  the  duly  ap- 
pointed, qualified,  and  acting  Judge  of  the  District  Court  of  the  Canal  Zone; 
that  the  act  of  Congress  providing  for  flie  government  of  the  Canal  Zone, 
known  as  the  Panama  Canal  Act,  declares  that  the  District  Judge  of  the 
Canal  Zone  shall  receive  the  same  salary  paid  to  the  District  Judges  of  the 
United  States,  that  is  the  sum  of  $6,000  per  annum,  payable  in  monthly  In- 
stallments of  $900  each'!  that  Congress  had  appropriated  funds  for  the  pay- 
ment of  his  salary,  and  that  said  funds  were  available  for  that  purpose;  that 
the  respondent  Smith  waa  the  duly  appointed,  qualified,  and  acting  auditor 
of  the  Panama  Can^;  that  it  was  the  duty  of  said  Smith,  as  auditor,  to  Issue 
and  deliver  to  the  relator  each  month  a  voucher  or  warrant  for  the  salary 
due  relator;  that  notwithstanding  the  relator  had  well  and  truly  performed 
his  duties  as  Judge  of  said  court  during  the  times  mentioned  In  the  petition, 
ttie  said  Smith,  as  auditor,  failed  and  refused  to  issue  and  deliver  to  relator 
salary  due  him  to  the  total  amount  of  $1,131.76,  but  withheld  the  same  un- 
lawfully under  the  claim  and  pretense  that  the  relator  owes  said  sum  to  the 
United  States.  The  petition  also  alleged  due  demand  upon  said  Smith,  as 
auditor,  and  his  unlawful  refusal  to  issue  and  deliver  a  warrant  or  pay 
check  for  the  said  sum. 

The  respondent  Smith  answered  the  petition  for  the  writ  of  mandamus; 
admitted  that  he  was  the  auditor  for  the  Panama  Canal  and  that  the  relator 
was  the  judge  of  the  District  Court  of  the  Canal  Zone;  that  the  respondent 
withholds  the  said  sum  of  $1,131.76  from  the  relator,  but  denied  that  he  had 
withheld  said  sum  unlawfully,  and  that  the  relator  was  entitled  to  the  re- 
lief sought.  The  respondent  Justified  hia  withholding  of  the  said  sum  upon  ' 
the  ground  that  part  of  said  sum  was  withheld  to  cover  charges  for  house 
rent  and  electric  current  which  the  respondent  alleged  to  be  due  the  United 
States  by  the  relator;  that  another  part  was  withheld  because  the  resiwnd- 
ent,  as  auditor,  had  deducted  same  from  the  relator's  salary  as  Judge  on  ac- 
count of  the  absence  of  the  relator  from  the  Canal  Zone  in  excess  of  the  an- 
nual Bix  weeks'  vacation  allowed  relator  by  law;  and  that  another  part  was 
withheld  in  compliance  with' directions  of  the  Comptroller  of  the  Treasury. 

llie  respondent  Insisted  that  he  had  the  right  to  make  the  deductions  from 
the  salary  of  the  relator ;  that  the  relator  should  file  claim  therefor  with  the 
auditor  of  the  treasury  and  In  the  event  of  adverse  decision  by  him  should 
appeal  to  the  Comptroller  of  the  Treasury,  or,  else  file  suit  against  the  Unit- 
ed States  in  the  Court  of  Claims,  and  denied  the  authority  of  the  court  to 
Issue  a  writ  of  mandamus  as  prayed  against  him. 

Uiwn  the  trial  of  the  cause  on  the  merits  by  the  court  and  without  a  jury 
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by  agreeident  of  the  parties,  the  coart  decided  that  It  was  the  legal  daty  of 
the  respondent  Smith,  as  auditor,  to  ISBoe  and  deliver  to  the  relator  war- 
rants or  par  voudiers  for  the  amoanta  of  salary  withheld:  that  his  action 
In  so  witUioldlng  the  said  amounts  from  Judge  Jackson's  salary  was  without 
authority  of  law;  that  mandamus  was  the  proper  remedy  to  compel  respond- 
ent to  perform  this  ministerial  duty,  and,  accordingly,  issued  the  perempt<n7 
writ  of  mandamus  tm  prayed.  Whereuiwn  respondent  brought  this  writ  of 
error. 

The  following  is  the  opinion  of  HENRY  D.  CLAYTON,  District 
Judge,  Middle  and  Northern  Districts  of  Alabama,  presiding  b>'  desig- 
nation of  the  President  under  Act  Cong.  Aug.  24,  1912  (37  Stat.  565, 
c.  390,  §  8  [Comp.  St  1916,  §  10044]): 

Under  the  appointment  by  the  President  and  cmifirmation  by  the  Senate, 
William  H.  Jackson,  the  relator,  duly  qnallfled  as  District  Judge  of  the  Canal 
Zone  on  May  1,  1914,  and  has  ever  since  continuously  discharged  the  duties 
of  bis  office.  He  became  and  ia  entitled  to  the  same  salary  as  that  paid  a  Dis- 
trict Judge  of  the  United  States    Section  8,  act  supra. 

The  relator  avers  "that  the  Congress  of  the  United  States  has  heretofore 
appropriated  funds  for  the  payment  of  the  salary  of  your  petitioneir,  and  has 
appropriated  funds  for  salaries  and  expenses  necessary  for  the  dvil  govern- 
ment of  the  Canal  Zone,  Including  the  expenses  of  your  petitioner  herein 
while  engaged  in  the  performance  of  his  ofBtdal  duties,  and  that  the  funds 
appropriate  as  aforesaid,  are  now  available  tor  the  payment  of  said  salary 
and  ex];>en8es."  And  this  allegation  is  admitted  by  the  respondent  In  his  an- 
swer to  the  petltlMi. 

H.  A.  A.  Smith,  the  respondent,  is  the  auditor  of  the  accounting  department 
of  the  Panama  Canal,  and  is  charged  with  the  collection,  custody,  and  dis- 
bursement of  funds  for  the  Panama  Canal  and  the  Canal  Zone,  Including  the 
funds  appropriated  by  Congress  for  the  relator's  salary.  The  respondent  has 
paid  to  the  relator  his  salary  monthly  and  from  time  to  time,  but  now  with- 
holds from  him  of  his  salary  the  sum  of  $1,13L76  for  th^  payment  of  the  fol- 
lowing items  of  alleged  indebtedness  to  the  Panama  Canal,  namely:  From 
the  salary  due  the  relator  for  the  month  of  December,  1914,  $170.07,  for  rent 
of  residence,  house  No.  118,  Ancon,  C.  Z.,  from  May  1  to  October  17,  1014,  5 
months  and  17  days  at  the  rate  of  $25  per  month,  and  electric  current  for  the 
same  period  at  the  rate  of  $5.55  per  month;  from  the  salary  due  the  relator 
for  the  month  of  January,  1016,  $66.66,  on  account  of  alleged  absence  for  a 
period  of  4  days  during  said  month  of  January  beyond  the  6  weeks'  leave  re- 
ferred to  in  the  Panama  Canal  Act;  from  the  salary  due  the  r^ator  for  the 
month  of  March,  1916,  $500,  to  apply  on  account  of  rent  for  use  of  residence 
Xo.  311,  Ancon ;  from  the  salary  due  the  relator  for  the  month  of  April,  1916, 
$341.07,  alleged  balance  due  for  rent  of  house  No.  311,  Ancon,  to  April  30,  1016, 
and  account  of  1  days'  alleged  absence  beyond  the  S  weeks'  leave  referred  to 
in  the  Panama  Canal  Act ;  and  from  the  salary  due  the  relator  for  the  month 
of  May,  1016,  $53.06,  account  of  rent  for  house  Na  311,  Ancon,  and  electric 
current— or  a  total  sum  of  $1,131.76. 

The  relator  avers  that  he  is  not  indebted  to  the  Panama  Canal  or  the 
United  States  in  any  sum  op  sums  whatsoever,  and  denies  spedflcaliy  every 
item  of  the  above-mentioned  claim,  of  indebtedness,  and  alleges  that  the 
before-mentioned  sum  of  $1,131.76  of  his  salary  Is  being  unlawfully  withheld 
from  him  by  the  respondent. 

The  prayer  is  that  the  respondent,  the  auditor  of  the  Panama  Canal,  be 
compelled  by  peremptory  mandamus  to  audit,  approve,  issue,  and  deliver  to 
the  relator  warrants,  vouchers,  or  pay  checks  for  bis  salary  as  District  Judge 
of  the  Canal  Zone,  as  required  by  law  and  the  practice,  without  regard  to 
said  claim  of  Indebtedness  set  up  by  the  respondent,  which,  as  before  stated, 
is  denied  by  the  relator. 

The  respondent  admits  the  amMMntment  and  service  of  the  rdator  as  Dis- 
trict Judge  of  the  Canal  Zooe,  but  he  claims  that  he  has  the  right,  and  that 
It  is  his  duty,  to  withhold  the  said  sums  described  on  the  groiud  of  the  re- 
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lator's  alleged  Indebtedness  tor  house  rent  and  electric  lights,  and  the  sums 
deducted  and  withheld  on  account  of  6  days'  alleged  absence  from  the  Canal 
Zone  tn  excess  of  the  6  weeks'  leave  of  abeence  9>eclaUy  provided  for  in 
section  8,  Act  of  August  24,  1912. 

[1]  1.  This  act  Is  entitled  "An  act  to  provide  for  the  opening,  maintenance, 
protection,  and  operati(«i  of  the  Panama  Canal,  and  the  sanitatioa  and  gov- 
ernment of  the  Canal  Zone."  It  Is  sometimes  referred  to  as  the  Panama 
Canal  Act,  but  Is  conunonly  called  the  Axlamson  AiCt  after  its  distinguished 
author. 

It  Is  provided  In  this  act:  "Section  2.Tbtit  all  laws,  orders,  regulations, 
and  ordinances  adopted  and  promulgated  in  the  Ganal  Zone  by  order  of  the 
President  for  the  government  and  sanitation  of  the  Oanal  Zone  and  the  con- 
struction of  the  Panama  Canal  are  hereby  ratified  and  conflrmfed  as  valid  and 
Unding  until  Congress  shaU  otherwise  provide.  Th'e  existing  Courts  estab- 
litbed  in  the  Gtanal  Zone  by  executive  order  are  reoognlEed  and  confirmed  to 
continue  in  operation  until  the  courts  provided  for  in  this  act  shall  be  estab- 
lished."   Comp.  St  1»16,  {  1003& 

And  It  Is  pertinent  to  quote  the  following  section  of  the  act:  "Section  8. 
That  there  diall  be  in  the  Canal  Zone  one  District  Court  with  two  divisions, 
one  including  Balboa  and  the  other  Including  Ohrlstobal;  and  one  district 
judge  of  the  said  district,  who  shall  hold  his  court  in  both  divisions  at  such 
time  as  he  may  designate  by  order,  at  least  once  a  month  in  each  division. 
The  rules  of  practice  in  sudA  District  Court  shall  be  prescribed  or  amended 
by  order  of  the  President  The  said  District  Court  shall  have  original  Juris- 
diction of  all  felony  cases,  of  offenses  arising  under  section  ten  of  this  act, 
all  causes  In  equity ;  admiralty  and  all  cases  at  law  involving  prlndiml  sums 
exceeding  three  hundred  dollars  and  all  appeals  frad  Judgments  rendered  in 
magistrates'  courts.  The  jurisdiction  in  admiralty  herein  conferred  upon  the 
District  Judge  and  the  District  Court  shall  be  the  same  that  is  exercised  by 
the  United  States  District  Judges  and  the  United  States  District  Courts,  and 
the  procedure  and  practice  shall  also  be  the  same.  The  District  Court  or  the 
Judge  thereof  shall  also  have  jurisdiction  of  all  other  matters  and  proceed- 
ings not  herein  provided  for  which  are  now  within  the  jorisdlction  of  the 
Supreme  Court  of  the  Canal  Zone,  at  the  Circuit  Court  of  the  Oanal  Zone, 
the  District  Goort  of  the  Canal  Zone,  or  the  judges  thereof.  Said  Judge  shall 
provide  for  the  selection,  summoning,  serving,  and  compensation  of  jurors 
from  among  the  citizens  of-  the  United  States,  to  be  subject  to  Jury  duty  In 
Mtber  division  of  such  district  and  a  Jury  tdball  be  had  in  any  criminal  case 
or  dvil  case  at  law  originating  In  said  court  on  the  demand  of  either  party, 
•niere  shall  be  a  district  attorney  and  a  marshal  for  said  district  It  shall 
be  the  duty  of  the  district  attorney  to  conduct  all  business,  dvll  and  criminal, 
for  the  government,  and  to  advise,  the  Governor  of  the  Panama  Canal  on  all 
legal  questions  touching  the  operation  of  the  canal  and  the  administration  of 
civil  affairs.  It  shall  be  the  duty  of  the  marshal  to  execute  all  process  of  the 
court  preserve  order  therein  and  do  all  things  incident  to  the  office  of  mar- 
shal. The  District  Judge,  the  district  attorney,  and  the  mar^al  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, for  terms  of  four  years  eadi,  and  until  their  successors  are  appointed  and 
qualified,  and  during  their  terms  of  office  shall  reside  within  the  Canal  Zone, 
and  shall  hold  no  other  office  nor  serve  on  any  official  board  or  commission 
nor  receive  any  emoluments  except  their  salaries.  The  District  Judge  shall 
receive  the  same  salary  paid  the  District  Judges  of  the  United  States,  and 
shall  appoint  the  cleric  of  said  court,  and  may  apjwlnt  one  assistant  when 
necessary,  who  shall  receive  salaries  to  be  fixed  by  the  President  The  Dis- 
trict Judge  shall  be  entitled  to  six  weeks'  leave  of  absence  each  year  with 
pay.  During  his  absence  or  during  any  period  of  disability  or  disqualifica- 
tion from  sickness  or  otherwise  to  discharge  his  duties  the  same  shall  be 
temporarily  performed  by  any  Circuit  or  District  Judge  of  the  United  States 
who  may  be  designated  by  the  President,  and  who,  during  such  service,  shall 
receive  the  additional  mileage  and  per  diem  allowed  by  law  to  District  Judg- 
es of  the  United  States  when  holding  court  away  from  their  homes.    The 
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district  attorney  and  this  marsbal  shall  be  paid  eacJi  a  salfeTy  of  five  thonsand 
dollars  per  annrnfl." 

By  the  reading  of  this  section  It  la  seen  that  the  District  Oonrt  of  the  Canai 
Zone  has  original  jurisdiction  In  all  cases  at  law  Involving  principal  soms  ex- 
ceeding $300,  and  that  Jurisdiction  of  aU  other  matters  and  proceedings  not 
specially  provided  for  in  the  act  were  by  the  terms  of  the  act  Itself  retained 
In  the  District  Court  or  the  judge  thereof,  Including  jurisdiction  of  all  matters 
and  proceedings  of  which  the  Supreme  Court,  the  Circuit  Courts,  and  the 
District  Courts  of  the  Canal  Zone  had  jurisdiction  at  the  time  the  Adamscw 
Act  was  passed.  And  It  must  be  remen^bered  that  the  Code  of  Civil  Proce- 
dure of  the  Canal  Zone  was  by  the  authorized  order  of  the  President,  dated 
May  1,  1907,  made  a  part  of  the  law  governing  the  Canal  Zone;  and  this  too. 
It  will  be  observed,  was  continued  In  force  by  the  Adamson  Act  This  Code 
provides  as  follows: 

"Sec.  552.  Procedure  in  Mandamua. — The  Supreme  Court  diall  have  con- 
current Jurisdiction  with  the  Circuit  Courts  In  aU  cases  where  any  Inferior 
tribunal,  corporation,  board,  or  person  unlawfully  neglects  the  performance 
of  an  act  whldti  the  law  specially  enjoins  as  a  duty  resulting  from  an  office  of 
trust  or  station,  or  unlawfully  excludes  the  plaintiff  from  the  use  and  enjoy- 
m<ent  of  a  right  or  office  to  which  he  Is  entitled,  and  from  which  be  Is  un- 
lawfully excluded  by  such  Inferior  tribunal,  corporation,  board,  or  person, 
and  also  shall  have  original  Jurisdiction  over  Circuit  Courts  and  Judges  there- 
of wherever  said  court  or  Judge  unlawfully  neglects  the  performance  of  a 
duty  which  the  law  specifically  or  specially  enjoins  as  a  duty  imposed  upon 
such  court  or  Judge.  The  procedure  of  the  Supreme  Court  in  mandamus  pro- 
ceedings shall  be  the  same  as  those  provided  for  mandate  in  this  Code." 

"Sec.  564.  PreUmmary  Injunotiont  in  Certiorari,  Mandate,  ProMbition  Pro- 
ceeding*.— ^In  certiorari,  mandamus,  and  prohibition  proceedings  an  injunc- 
tion may  be  granted  by  any  judge  of  the  Supreme  Court,  if  in  his  Judgment 
such  injunction  is  neoessaiy  for  the  preservation  of  the  rights  of  the  parties 
pending  litigation." 

"Sec.  555.  Expediting  Buoh  Proceedings. — ^The  court  may,  in  its  discretion, 
make  such  orders  as  It  deems  necessary  for  exx)edltlng  proceedings  in  peti- 
tions for  certiorari,  mandamus,  or  pioMbltiou  proceedings." 

Thus  we  find  the  District  Court  of  the  Canal  Zone  has  Jurisdiction  In  all 
cases  where  any  inferior  tribunal,  corporation,  board,  or  person  unlawfully 
neglects  the  perfondance  of  an,  act  which  the  law  spedflcally  enJolnB  as  a 
duty  resulting  from  an  office  or  poritl<m  of  trust,  or  unlawfully  denies  to 
or  excludes  one  entitled  to  the  use  and  enjoyment  of  a  right  or  office  from  tbe 
use  or  enjoyment  of  such  right  or  office  or  any  right  which  is  unlawfully  de- 
nied by  an  inferior  tribunal,  corporation,  board,  or  person. 

It  was  never  heretofore  contended  that  the  former  Circuit  and  Supreme 
Courts  of  the  Canal  Zone  did  not  have  authority  tp  Issue  a  writ  of  manda- 
mus, or  that  the  District  Court  as  now  constituted  does  not  have  such  pow- 
er. Manifestly  Congress  legislated.  In  passing  the  Adamson  Act,  vrith  refer- 
ence to  the  Code  of  OIvU  Procedure,  suiira,  and  presomably  with  knowledge 
of  and  reference  to  proceedings  In  the  courts.  Circuit  and  Supreme,  of  the 
Canal  Zone.  As  now  constituted,  the  Jurisdiction  and  power  of  the  District 
Court  of  the  Canal  Zone  was  not  abridged  by  the  Adamson  Act,  but,  on  the 
contrary,  this  court  was  invested  by  the  act  with  all  the  powers  heretofore 
exercised  by  the  Circuit  and  Supreme  Courts  of  the  Canal  Zone.  As  before 
said.  It  must  be  presumed  that  Congress  knew  the  power  and  Juiisdlctltxi.  of 
such  courts  and  the  proceedings  had  In  them,  and,  on  admitted  elementary 
principle,  the  act  of  Congress  Is  to  be  considered  in  the  light  of  whlat  was 
done  by  and  in  the  courts  of  the  Canal  Zone.  Let  me  refer  to  some  of  th.e 
adjudged  cases. 

On  page  134,  vol.  1,  of  the  published  Reports  of  the  Supreme  Court  of  tlie 
Canal  Zone,  Canal  Zone  ex  rel.  Andrade  v.  Goolsby,  Case  No.  45,  decided  on 
September  19,  1008,  the  Supreme  Court  held  that  a  writ  of  mandamus  would 
He,  and  in  fact  Icsued  a  writ  of  mandamus  to  E.  M.  Goolsby,  clerk  of  the 
CTrcuIt  Court  of  the  Second  Judicial  Circuit. 

In  Canal  Zone  ex  teL  Selxas  v.  Gudger,  2  Canal  Zone  Supreme  Court  Re- 
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ports,  p.  69,  the  Supreme  Coart  of  the  Canal  Zone  refused  to  Issne  a  writ  of 
mandamus,  not  because  It  did  not  have  jurisdiction  so  to  do,  but  because  the 
relator  in  that  case  sought  by  mandamns  to  compel  the  judge  of  the  Second 
Circuit  Court  to  grant  an  appeal  when  no  bill  of  exceptions  had  been  pre- 
pared and  presented  to  him.  The  closing  paragraph  of  that  decision  is  as 
follows  Ooc.  dt.  71):  "Since,  therefore,  the  petition  herein  falls  to  show  that 
the  relator  made  any  proper  attempt  to  perfect  his  bill  of  exceptions,  and 
since  it  also  ftills  to  show  that  the  respondent  unlawfully  neglected  tiie  per- 
formance of  any  duty  specifically  or  specially  enjoined  upon  hint  as  acUng 
Judge  o*  the  Circuit  Court  for  the  Second  Circuit,  it  la  considered  by  the 
court  tliat  the  alternative  writ  heretofore  issued  should  be  quashed,  tliat  the 
stay  granted  therein  should  be  vacated,  and  the  petition  dismissed,  with 
costs  against  the  relator.    It  is  so  ordered." 

In  Canal  Zone  eis  pel.  Wm.  H.  Knox  &  Ca  v.  Qoolsby,  2  Canal  Zone  Su- 
preme Court  Rqjorts,  84,  a  peremptory  writ  of  mandamus  did  issue  to  the 
respondent,  commanding  hfaa  to  pay  to  the  relator  the  sum  of  $4,4S4.  Hie 
syllabus  in  this  case  is  manifestly  erroneous,  as  the  body  of  the  decision  on 
page  63  shows  that  a  writ  of  mandamus  did  issue. 

In  Canal  Zone  ex  ret  Succari  v.  Owen,  2  Canal  Zone  Supreme  Court  Re- 
ports, 66,  the  Supreme  Court  reifused  a  writ  of  mandamus,  directing  a  judge 
ot  the  Circuit  Court  to  sign  a  bUl  of  exceptions,  when  it  appeared  that  the 
bill  ot  exceptions  was  tendered  solely  for  the  purpose  of  saving  an  eixceptloa 
taken  to  a  ruling  of  the  court  on  May  23d,  overruling  a  ntotlon  to  vacate  a 
judgment  that  liad  been  rendered  at  the  Mardi  term.  The  Supreme  Court 
held  that  the  Circuit  Court  had  lost  control  over  the  judgment  and  was  pow- 
erless to  set  aside  at  the  May  term  of  court  a  judgment  rendered  at  the 
March  term,  and  that  therefore  even  though  a  bill  of  exceptions  had  been 
signed,  it  would  not  have  benefited  the  party  applying  for  the  writ  of  man- 
damus.   For  this  reason  the  writ  was  refused. 

In  the  case  ot  Kung  Ching  Chong  v.  Wing  Gbong,  2  Canal  Zone  S.  C.  Re- 
ports, p.  25,  loc.  dt.  29,  the  Supreide  Ooort,  In  defining  the  jurisdiction  of 
Circuit  Courts  in  the  Ctmal  Zone,  said  as  follows:  "What  ia  a  Circuit  Court 
of  the  Canal  Zone?  A  court  limited  In  its  jurisdiction  by  the  substantive  law 
of  Panama?  Not  ao.  They  are  courts  of  equal  plenary  jurisdiction  with  the 
Court  of  King's  Bench  in  Great  Britain  and  the  circuit  courts  of  the  state.<« 
of  the  Union  and  the  United  States.  Courts  of  the  highest  jurisdiction  in 
the  world.  Nothing  jurisdictional  is  withheld  from  them.  Over  the  life,  the 
property,  and  liberty  of  the  litigants  before  them  they  possess  all  jurisdic- 
tional power." 

These  cases  are  dted  for  the  purpose  of  showing  that  never  heretoA>re  was 
the  authority  ot  the  Circuit  and  Supreme  Courts  of  the  Canal  Zone  ques- 
tioned, a#d  further  to  show  that  as  a  matter  of  fact  writs  of  mandamus 
have  been  isBoed  by  these  courts. 

As  we  have  said  the  present  District  Court  of  the  Canal  Zone  is  vested  with 
all  the  jurisdiction  of  the  former  Circuit  and  Supreme  Courts  of  the  Canal 
Zone  which  lawfully  exerdsed  the  power  to  issue  writs  of  mandamus. 

It  Is  dear  that  Judge  Jackson  Is  entitled  to  bis  salary  of  $6,000  per  annum 
In  monthly  payments  of  $S0O  just  as  in  case  he  were  a  District  Judge  of  the 
United  States.  And  it  appears  to  be  equally  clear  that  the  District  Court  of 
the  Canal  Zone  has  authority  to  issue  a  peremptory  mandamus  if  a  proper 
case  is  presented. 

[2]  2.  Let  us  now  consider  whether  mandanms  can  be  rightfully  Issued 
against  the  auditor  of  the  Panama  Canal.  The  Adamson  Act  provides  as  fol- 
lows: "Sec.  4.  ISiat  when  in  the  judgment  of  the  President  the  construc- 
tion of  the  Panama  Canal  shall  be  suffidently  advanced  toward  completion 
to  render  the  farther  services  ot  the  Isthmian  Canal  Commission  unneces- 
sary the  President  is  authorized  by  executive  order  to  discontinue  the  Isth- 
n/lan  Canal  Commission,  which,  together  with  the  present  organization,  shall 
then  cease  to  exist;  and  the  President  ia  authorized  thereafter  to  complete, 
govern,  and  operate  the  Panama  Canal  and  govern  the  Canal  Zone,  or  cause 
them  to  be  completed,  governed,  and  operated,  through  a-  Governor  of  the  Pana- 
ma Canal  and  sadi  other  persons  as  he  may  deem  competent  to  discharge 
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the  yarlons  duties  connected  with  tbe  completion,  care,  nmlntenance,  sanita- 
tion, operation,  .goTemment,  and  protection  of  the  canal  and  Canal  Z<Mie.  If 
any  of  the  persons  appointed  or  employed  as  aforesaid  shall  be  persons  In  the 
military  or  naval  service  of  the  United  States,  the  amount  of  the  official  sal- 
ary i>aid  to  any  such  person  shall  be  deducted  from  the  amount  of  salary  or 
compeosatloii)  provided  by  or  which  shall  be  fixed  under  the  terms  of  this 
act  The  Governor  of  the  Panama  Canal  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  ooaunissioned  for  a  term, 
of  four  years,  and  untU  his  successor  shall  be  appointed  and  qualified.  He 
shall  receive  a  salary  of  ten  thousand  dollars  a  year.  All  other  persons  nec- 
essary for  the  completion,  care,  management,  maintenance,  sanitation,  govern- 
ment, operation,  and  protection  of  the  Panama  Canal  and  Canal  Zone  shall 
be  appointed  by  the  President,  or  by  his  authority,  removable  at  his  pleasure, 
and  the  compensation  of  such  persons  ahaU  be  fixed  by  the  President,  or  by 
his  authority,  until  such  time  as  Congress  may  by  law  regulate  the  same,  but 
salaries  or  compensation  fixed  hereunder  by  the  President  shall  in  no  instance 
exceed  by  more  than  twenty  five  per  centum  the  salary  or  compensation  paid 
for  the  same  or  similar  services  to  persons  employed  by  the  government  In 
continental  United  States.  That  upon  the  completion  of  the  Panama  Canal 
the  President  shall  cause  the  same  to  be  officially  and  formally  opened  for 
use  and  operatlou."    Comp.  St.  1016,  {  10040. 

Thereafter,  in  pursuance  to  the  provisions  of  section  4  above  quoted,  under 
date  of  January  27,  1914,  the  President  promulgated  an  executive  order,  sec- 
tion 6  of  which  reads  as  follows: 

"6.  There  shall  be  an  accounting  department  under  the  supervision  and  di- 
rection of  the  auditor,  with  an  assistant  In  the  United  Statea  The  duties  of 
the  department  shall  include  all  general  bookkeeping,  auditing  and  account- 
ing, both  for  money  and  property,  cost  keeping,  the  examination  of  pay  rolls 
and  vouchers,  the  insqpection  of  time  books  and  of  money  and  property  ac- 
counts, the  preparation  of  statistical  data,  and  the  administrative  examina- 
tion of  such  accounts  as  ate  required  to  be  submitted  to  the  United  States 
Treasury  Department;  and  the  collection,  custody  and  disbursement  of  funds 
for  the  Panama  Canal,  and  the  Canal  Zone." 

"These  same  duties  shall  be  performed  for  the  Panama  Bailroad  Company 
on  the  Isthmus  when  not  inconsistent  with  the  charter  and  by-laws  of  that 
company.  The  deiiartment  shall  be  charged  with  the  handling  of  claims  for 
eompensatiou  on  account  of  personal  injuries  and  of  claims  tor  damages  to 
vessels.  Within  the  limits  fixed  by  law,  the  duties  and  financial  responsibili- 
ties of  the  officers  and  employes  charged  with  the  receipt,  custody,  disburse- 
ment, auditing  and  accounting  for  funds  and  property  shall  be  prescribed  in 
regulations  issued  by  the  Governor,  with  the  approval  of  the  President.  The 
auditor  shall  malntata  such  a  system  of  bookkeeping  as  will  enabft  him  to 
furnish  at  any  time  full,  complete,  and  correct  information  in  regard  to  the 
status  of  appropriations  made  by  Congress,  the  status  of  all  other  funds,  and 
the  amounts  of  net  profits  on  aU  operations,  which  are  to  be  covered  Into 
the  treasury  as  required  by  the  Panajma  Canal  Act." 

The  act  conferred  a  very  broad  power  upon  the  President  It  authorised 
him  to  "complete,  govern  and  operate  the  Panama  Canal  and  govern  the 
Canal  Zone,  or  cause  them  to  be  completed,  governed,  and  operated  through  a 
Governor  of  the  Panama  Canal  and  such  other  persons  as  he  may  deem,  com- 
petent to  discharge  the  various  duties  connected  with  the  <iaii4)letion,  care, 
maintenance,  sanltatl<m,  operation,  government,  and  protection  of  the  Canal 
and  Canal  Zone."  Of  coarse,  such  executive  orders  as  the  Presld^it  promul- 
gated for  the  purpose  of  putting  said  act  into  effect  became  a  imrt  of  the  act 
itself.  Moreover,  by  its  very  terms  the  act  did  not  become  operative  until 
the  executive  order  put  it  into  effect.  It  is  plain,  theref<«e,  that  these  execu- 
tive orders  are  to  be  interpreted  and  treated  by  this  oonrt  as  a  part  of  the 
congressional  enactment 

It  will  be  observed  that  section  6  of  tl>e  executive  order,  supra,  provided 
that  there  should  be  an  auditor,  with  an  assistant  in  the  United  States.  He 
was  authorized  to  have  charge  of  the  collection,  custody,  and  disbursement  of 
funds  for  the  Panama  Canal  and  the  Canal  Zone,  including  all  moneys  ajE^ 
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iwopriated  by  Congress  for  the  Panama  Canal  and  the  dvll  govemment,  etc., 
tft  the  'Canal  Zone.  He  was  made  at  once  the  custodian,  the  auditor,  and  dis- 
burser  of  the  funds  to  be  expended  on  the  Isthmus. 

This  executive  order  further  provided  that  the  auditor  shall  maintain 
such  a  system  of  bookkeeping  as  will  enable  him  to  furnish  at  any  time  full, 
conJplete,  and  correct  information  in  regard  to  the  status  of  appropriations 
made  by  Congress,  and  the  status  of  all  other  funds  and  the  amounts  of  net 
profits  on  all  oi)eratIons,  which  are  to  be  covered  into  the  treasury  as  re- 
quired by  the  Panama  Canal  Act 

The  last  sentence  of  section  6  of  the  Panama  Canal  Act,  to  which  this  sec- 
tion of  the  executive  order  refers,  is  In  this  language:  "Monthly  reports  of 
such  receipts  and  expenditures  shall  be  made  ta  the  President  by  the  per- 
sons in  charge,  and  annual  reports  shall  be  made  to  *  *  *  Congress." 
Comp.  St.  1916,  {  10042. 

Now,  the  person  in  charge  of  these  funds  was  the  auditor,  whldi  position 
or  office  was  created  by  the  President  under  the  executive  order  above  quoted. 
It  is  true  that  the  auditor  has  an  assistant  in  the  United  States,  but  be  was 
no  more  than  an  assistant  there.  The  auditor  in  the  Canal  Zone  had  charge 
of  the  funds  and  exclusive  control  over  their  disbursement.  This  is  nranl- 
fest  from  that  porti(xi  of  section  6  of  the  Panama  Canal  Act  heretofore 
quoted;  and  It  was  necessary  for  him  to  mjUce  reports  monthly  to  only  one 
department  or  offldal,  namely  the  President,  and  to  make  reports  annually  to 
only  one  body,  namely  Congress.  The  act  of  Congress  and  the  executive  or- 
ders thereunder  placed  the  auditor  of  the  Panama  Canal  under  the  President 
and  the  Congress  of  the  United  States,  and  under  no  other  official,  body,  or 
department 

Again,  section  5  of  the  executive  order  of  March  2,  1914,  in  amplification 
of  section  8  of  the  executive  order  above  quoted,  is  in  the  following  language: 
"Section  B.  That  the  assistant  auditor  provided  for  in  executive  order  No. 
1885,  dated  January  27,  1914,  shall  be  appointed  April  1,  1914.  His  salary 
shall  be  fixed  by  the  Governor.  He  shall  perform  such  duties  of  the  account- 
ing department  to  be  performed  in  the  United  States,  as  may  be  assigned  to 
him  by  the  auditor,  and  also  such  other  duties  of  a  general  nature  as  may 
be  assigned  to  hini  by  the  chief  of  the  Washington  office  of  the  Panama  Canal. 

"On  and  aft^r  April  1,  1914,  there  shall  be  transferred  to  the  assistant  au- 
ditor, and  he  shall  be  charged  with  the  custody,  care  and  preservation,  of  all 
records  and  property  of  the  disbursing  officer,  and  of  the  assistant  examiner 
of  accounts  of  the  Isthmian  Canal  Commission,  with  which  those  officers  shall 
be  charged  on  March  31,  1914. 

"The  chief  of  the  Washington  office  may,  however,  transfer  to  and  place 
In  the  custody  of  the  disbursing  clerk,  hereinafter  provided  for,  such  of  the 
property  and  records  above  described,  as  he  may  deem  to  be  essential  to  en- 
able the  disbursing  clerk  to  properly  perform  his  duties  under  this  order,  but 
the  disbursing  derk  shall  hot  be  ];>ermltted,  without  specific  authority  fronr 
the  chief  of  office,  to  keep  a  separate  set  of  records  and  files.  He  shall  be 
required  to  rely  upon,  and  consult  when  necessary,  the  records  and  files  in 
the  office  of  the  assistant  auditor,  in  verifying  the  legality  of  claims  and  ac- 
counts submitted  to  him  for  payment,  or  to  verify  the  details  of  any  collec- 
tion for  which  he  Is  required  to  account  Disbursements  will  be  made  by  the 
disbursing  clerk  only  after  examination  of  the  claim  or  account  in  the  office 
of  the  assistant  auditor. 

"Such  of  the  officers  and  employes  employed  in  the  office  of  the  assistant 
examiner  of  accounts  and  the  disbursing  office  of  the  Isthmian  Oanai  Com- 
mission on  March  31,  1914,  as  the  Governor  determines  to  retain,  shall  be 
transferred  to  and  employed  in  the  accounting  department  in  the  United 
States,  and  their  salaries  fixed  at  such  amounts  as  the  Governor  deems  just 
and  reasonable. 

"There  shall  be  a  disbursing  clerk  for  that  part  of  the  accounting  depart- 
ment in  the  United  States,  who  shall  perform  similar  duties  to  those  that  are 
required  to  be  performed  by  the  collector  and  paymaster  on  the  Isthmus,  In 
eo  far  as  there  are  such  duties  to  be  performed  in  the  United  States,  and 
shall  be  subject  to  the  same  supervision  by  the  assistant  auditor,  as  the  col- 
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lector  and  paymaster  on  the  Isthmna  are  by  the  auditor.    He  riiall  give  bond 
In  such  amount  as  may  be  fixed  by  the  Governor,  or  by  his  authority. , 

"Such  of  the  officers  and  employes  as  are  transferred  to  and  employed  1b°^ 
the  accounting  department  in  the  United  States,  shall  be  distributed  betwe^i 
the  office  of  the  assistant  auditor  and  that  of  the  disbursing  clerk,  respectlTely, 
as  the  needs  of  the  service  require.  They  shall  perform  such  duties  as  may 
be  assigned  to  them  by  proper  authority.  They  shall  be  subject  to  similar 
financial  responsibilities,  and  to  the  same  general  rules  and  regulations  that 
have  been  prescribed  for  like  officers  and  employes  in  the  accounting  depart- 
ment on  the  Isthmus. 

"It  is  the  purpose  of  this  order,  and  It  shall  be  so  construed,  as  to  require 
the  assistant  auditor  of  the  Panama  Canal  to  examine  all  claims  and  accounts 
before  their  payment  by  the  disbursing  clerk;  to  carry  on  all  general  cor- 
respondence fii  relation  to  claims  and  accounts  required  to  be  conducted  by 
the  accounting  department  in  the  United  States ;  to  prepare  all  Touchers  and 
certify  to  the  validity  of  all  claims  and  accounts  before  they  are  submitted 
to  the  disbursing  clerk  for  payment;  to  furnish  to  the  disbursing  clerk  all 
necessary  data  to  enable  that  ofllcer  to  make  reply  to  any  exceptions  that  may 
be  taken  to  hJs  account  by  the  auditor  for  the  War  Department ;  to  keep  all 
general  records  to  be  kept  in  tha  accounting  department  in  the  United  States ; 
to  make  all  reports  as  to  statistical  data  required  to  be  sent  to  the  auditor  on 
the  Isthmus ;  to  give  an  administrative  examination  to  all  accounts  of  the  dis- 
bursing clerk  before  they  are  transmitted  to  the  auditor;  to  make  an  ad- 
miuistrative  examination  of  all  claims  which  are  to  be  submitted  to  the  auditor 
for  direct  settlement ;  to  keep  a  complete  record  of  all  collections  to  be  made 
and  all  moneys  received  by  the  disbursing  clerk ;  to  certify  to  the  correctness 
of  the  disbursing  clerk's  accounts  for  collections;  to  see  that  bills  collectible 
are  issued  and  collections  made  in  all  proper  cases ;  to  have  charge  of  all 
general  tiles  which  are  required  to  be  kept  by  the  accounting  department  in  the 
United  States ;  and  to  perform  such  other  duties  as  may  be  assigned  to  him  by 
the  auditor,  or  the  chief  of  the  Washington  otUce." 

The  executive  order  of  March  2d  above  quoted  is  as  much  the  law  as  the 
act  of  Congress  or  the  executive  order  of  January  27th  hereinbefore  referred 
to.  It  is  an  enlargement  or  explanation  of  section  6  of  the  order  of  January 
27th.  It  clearly  defines  the  duties  and  functions  of  the  assistant  auditor  and 
conclusively  shows  that  such  assistant  in  the  United  States  is  under  the  direc- 
tion of  the  auditor  on  the  Isthmus,  who  is  the  final  auditor.  And  It  will  be 
observed  this  section  last  quoted  states  that  the  disbursing  clerk  under  the 
assistant  auditor  in  Washington  shall  be  subject  to  the  same  supervision  by 
the  assistant  auditor  as  the  collector  and  paymaster  on  the  Isthmus  are  by 
the  auditor.  It  Is  plain  that  this  section  accentuates  the  fact  that  the  assistant 
auditor  at  Washington  is  under  the  supervision  of  the  auditor  on  the  Isthmus, 
and  this  assistant  is  specifically  directed  to  report  to  such  auditor. 

It  seems  that  nothing  further  need  be  said  to  demonstrate  that  this  audi- 
tor, the  respondent  in  tliis  case,  is  the  final  auditor.  But  he  is  more  than 
an  auditor  because  by  the  very  provisions  of  the  executive  order  creating  his 
office  he  not  only  audits,  but  he  orders  the  disbursement  of  all  funds,  for  the 
language  of  the  act  charges  him  with  the  disbursement  of  the  funds.  It  is  a 
reasonable  and  consistent  interpretation  to  say  that  the  executive  order  shows 
that  the  disbursing  clerks  and  paymasters  under  the  assistant  auditor  in 
Washington  and  under  the  auditor  on  the  Isthmus,  the  final  auditor,  are  no 
more  than  pay  clerks  who  are  required  to  pay  the  vouchers  as  they  have  been 
audited  by  the  assistant  auditor  In  Washington,  and  by  the  auditor  on  the 
Isthmus  who  is  vested  with  the  power  of  disbursement. 

It  seems  to  be  lnc6ntrovertible  that  the  two  provisions  of  the  two  executive 
orders  above  quoted,  one  putting  the  Canal  Act  into  operation,  and  the  other 
amplifying  and  explaining  the  terms  of  the  first  order,  are  as  much  a  part 
of  the  Panama  Canal  Act  itself  as  if  these  two  sections  had  been  embraced  in 
the  act  I  think  the  conclusion  necessarily  follows  that  the  respondent  is  the 
final  auditor  so  far  as  Judge  Jackson's  salary  is  concerned. 

And  I  think  also  that  it  is  not  to  be  doubted  that  the  auditor,  under  the 
provisions  of  the  Canal  Act,  needs  only  to  report  to  the  President,  and  to 


Digitized  by 


Google 


8UITH  V.  JACKSON  757 

Congress.  It  la  not  believed  if  it  had  been  the  Intention  of  Congress  that  the 
final  auditor  should  be  in  Washington,  and  that  the  auditor  on  the  Isthmus 
should  be  under  some  other  ofUcial,  that  the  office  of  assistant  auditor  would 
have  been  created  whereby  the  assistant  at  Washington  is  to  act  under  the 
auditor  on  the  Isthmus.  It  is  entirely  consistent  to  say  that  the  Panama  Canal 
maintains  what  may  be  termed  a  branch  office  at  Washington  with  the 
assistant  auditor  there  to  audit  the  accounts  of  that  branch  office ;  and  as  a 
part  of  his  duty  under  section  5  of  the  executive  order  of  March  2,  1914,  he 
is  required  to  send  data  to  the  auditor  on  the  Isthmus  and  to  transmit  the 
examination  of  accounts  to  the  auditor  on  the  Isthmus. 

[3]  Recurring  to  the  duties  of  the  auditor  of  the  Panama  Canal,  It  is  to 
be  borne  In  mind  that  under  the  Adamson  Act  and  executive  orders  in  pur- 
suance thereof  he  is  charged  with  "^e  collection,  custody  and  disbursement 
of  funds  for  the  Panama  Canal  and  the  Canal  Zone,"  as  I  have  attempted  to 
show.  Section  4  of  the  Adamson  Act,  and  section  6,  Executive  Order  Jan.  27, 
1914,  supra.  And  in  the  so-called  Sundry  ClvU  Act  of  March  3,  1915,  c.  75,  38 
Stat,  at  L.,  63d  Cong.  3d  S.  883,  884,  the  appropriation  Is  made  "for  every 
expenditure  requisite  for  and  Incident  to  the  constructlMi,  maintenance  and 
operation,  sanitation,  and  dvil  government  of  the  Panama  Canal  and  Canal 
Zone,  indudlng  the  following:    Compensation  of  all  otUdals  and  employes 

*  •  •  and  for  such  other  expenses  not  in  the  United  States  as  •  *  * 
necessary  to  best  promote  the  construction,  maintenance,  *  «  •  operation, 
sanitation,  and  dvil  government  of  the  Panama  Canal,    *     •    •    as  follows: 

•  •  *  For  dvil  government  of  the  Panama  Canal  and  Canal  Zone,  salaries 
of  District  Judge,  $6,000,  district  attorney,  $5,000,  marshal,  $5,000,"  etc. 

It  Is  seen  that  expenses  not  in  the  United  States,  induding  the*  dvil  govern- 
ment of  the  Panama  Canal,  embrace  the  speclhc  sum  of  $6,000  appropriated 
by  the  act  of  Congress  for  the  payment  of  the  salary  of  the  District  Judge,  up 
to  June  30,  1918.  It  is  my  opinion  that  in  legal  contemplation  this  fund  ia  on 
the  Isthmus  and  Is  subject  to  disbursement  there  under  the  direct  authority 
of  the  auditor  of  the  Panama  CanaL  who  must  report  with  reference  thereto 
to  tffe  President  and  to  the  Congress,  and  who  la  not  otherwise  reqitired  to 
report. 

Under  the  law  and  the  practice  obtaining  In  the  Canal  Zone  In  such  case  it 
is  the  duty  of  the  auditor  to  make  and  deliver  the  pay  voucher  to  relator  for 
his  salary  at  the  end  of  each  month,  and  under  the  same  law  and  practice  It 
Is  the  duty  of  the  paymaster,  who  is  no  more  than  a  paying  teller  of  the 
resi>ondent,  to  pay  the  salary  upon  the  certldcate  or  voucher  of  the  auditor 
there.  Nothing  is  left  to  the  Judgment  or  discretion  of  the  auditor  in  the 
matter  of  such  disbursement  He  is  required  to  perform  a  ministerial  duty 
and  no  more. 

[4]  3.  In  his  answer  the  respondent  says  that  he  has  sought  the  advice  of 
the  Comptroller  of  the  Treasury  under  the  following  provision  of  the  Dockery 
Act  (B.  S.  Supp.  VOL  2,  1892-1901,  p.  216,  Act  July  31,  1894,  c.  174,  §  8,  28 
Stat.  207) :  "Disbursing  officers,  or  Uie  head  of  any  executive  department,  or 
other  establishment  not  under  any  of  the  executive  departments,  may  applj' 
for  and  the  Cfiomptroller  of  the  Treasury  shall  render  his  decision  upon  any 
question  involving  a  payment  to  be  made  by  them  or  under  them." 

And  he  Insists  that  the  Comptroller  has  rendered  a  dedslon  against  Judge 
Jadison  that  precludes  any  action  by  this  court. 

Now  the  only  question  Involved  in  the  payment  of  the  Judge's  salary  is  the 
one  raised  by  the  respondent,  who  withholds  $1,131.76  of  the  salary,  where  the 
services  and  identity  of  Judge  Jackson  are  admitted.  The  pleadings  in  the 
case  and  the  briefs  submitted  by  counsel  in  behalf  of  the  respondent,  as  well  as 
the  testimony  and  oral  argument,  show  that  the  respondent  did  not  submit  to 
the  Comptroller  a  question  of  payment  to  be  made  by  blm  as  auditor.  But, 
rather,  that  he  did  submit  to  the  Comptroller  the  question  as  to  whether  or 
not  he  as  auditor  had  the  right  to  retain  portions  of  the  relator's  salary  for 
the  satisfaction  of  alleged  Indebtedness  of  relator  to  the  United  States  or  the 
Panama  Canal. 

The  relator's  salary  does  not  fall  under  the  category  of  a  claim  against 
the  United  State&    It  Is  fixed  compensatloa  earned  by  him  and  for  which  a 
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spedflc  Bppr<H)rlatlon  has  been  made  and  the  manner  of  disbursement  pro- 
vided for.  It  requires  no  argument  to  show  that  the  ease  at  bar  Is  different 
from  one  where  a  claim  is  made  against  the  United  States  and  judgment  and 
discretion  is  vested  In  an  accounting  otBcer  authorized  by  law  to  adjust  and 
settle  the  claim.  In  such  case  as  that  the  Comptroller  of  the  Treasury  shall 
upon  application  render  his  decision  upon  any  question  Involving  a  payment 
to  be  made. 

Here  the  salary  was  ascertained  or  fixed  by  law  and  the  money  for  Its 
payment  appropriated  by  CJongress,  as  before  stated.  In  legal  effect  It  was 
on  the  Canal  Zone,  or  In  the  bands  or  under  the  control  of  the  disbursing 
officer,  who  is  the  respondent  here.  There  was  nothing  left  to  the  Judgment 
or  discretion  of  the  respondent  whose  duty  It  was  to  disburse  the  money  ap- 
propriated for  the  salary.  Being  satisfied  of  the  Identity  of  Judge  Jackson  It 
was  the  plain  duty  of  the  respondent  to  Issue  his  warrant  for  the  salary. 

The  salary  of  a  Judge  who  has  served  and  for  whose  compensation  specific 
appropriation  has  been  made  Is  not  such  a  claim  that  affords  any  field  for 
the  operation  of  the  Dockery  Act  We  are  not  without  a  guiding  precedent. 
In  the  case  of  Benedict  v.  U.  S.,  176  U.  S.  357-^60,  20  Sup.  Ct.  458,  459  (44  L. 
Ed.  503),  It  was  said:  "The  case  In  reality  turns  upon  the  meaning  ot  the 
word  'salary,'  as  used  In  section  714  [Comp.  St.  1916,  {  1237].  TUe  word 
'salary'  may  be  defined  generally  as  a  fixed  annual  or  periodical  payment  for 
services,  depending  upon  the  time,  and  not  upon  the  amount,  of  services  ren- 
dered •  •  •  as  applied  to  District  Judges  In  general,  and  Indeed  to  every 
District  Judge  except  the  Judge  of  the  Eastern  District  of  New  York,  It 
doubtless  refers  to  the  salary  of  $5,000  fixed  by  the  act  of  February  24,  1891 
[chapter  287,"26  Stat  783].  Such  salary  Is  an  annual  stipend,  payable  In  sick- 
ness as  well  as  In  health,  for  duties  much  more  onerous  In  some  districts  than 
In  others,  and  regardless  of  the  fact  whether  such  duties  are  performed  by  the 
Judge  In  person,  or  by  the  Judge  of  another  district  called  In  to  take  his  place. 
It  Is  a  compensation  which  cannot  be  diminished  during  the  continuance  of 
the  Incumbent  in  office,  and  of  which  he  cannot  be  deprived  except  by  death, 
resignation,  or  Impeachment"  There  the  Supreme  Court  of  the  United  States 
distinctly  declared  that  a  federal  Judge  cannot  be  deprived  of  his  salary  in 
whole  or  In  part  except  by  death,  resignation,  or  Impeachment  Of  course, 
the  pppolntment  and  qualification  of  a  territorial  Judge  who  did  not  act  as 
such,  but  was  removed  from  oflice  by  executive  order,  would  not  entitle  him 
to  a  salary.  That  was  the  case  in  U.  S.  v.  Guthrie,  17  How.  284,  302-304,  15 
ti.  Bd.  102,  which  Is  hereinafter  considered  and  differentiated  from  the  present 
case. 

If  the  Judge  can  be  deprived  of  a  part  of  his  salary  for  alleged  Indebtedness 
for  house  rent  when  such  rental  charge  was  fixed  arbitrarily,  that  Is  to  say, 
without  his  consent  and  without  any  authority  of  law,  such  charge  could,  by 
the  same  token  or  assumed  authority,  have  been  made  $500  per  month,  and 
thus  so  adjusted  as  to  absorb  the  entire  salary  of  the  Judge.  I  do  not  think 
that  such  a  conclusion  would  be  more  absurd  than  the  contention  of  the  re- 
spondent that  how  much  of  and  for  what  purpose  he  can  wlthhpld  the  salary 
of  the  Judge  Is  a  matter  entirely  In  the  Judgment  and  discretion  of  the  re- 
spondent; and  that  his  action  In  such  matter  cannot  be  reviewed  by  a  court. 
There  cannot  be  such  an  autocrat. 

"Our  government  cannot  be  reduced  to  a  bureaucracy.  Chief  Justice  Mar- 
shall said  that  the  government  of  the  United  States  has  been  emphatically 
termed  a  government  of  laws  and  not  of  men;  and  It  Is  emphatically  the 
province  and  duty  of  the  Judicial  department  to  say  what  the  law  Is.  Marbury 
y.  Madison,  1  Cranch,  loc.  dt  165,  177,  2  L.  Ed.  60.  And  as  pertinent  here  It 
may  be  added  that  the  Judicial  department  must  be  allowed  to  continue  to 
adjudge  In  cases  Involving  personal  and  property  rights. 

[B]  It  was  asserted  by  counsel  for  respondent  that  the  salary  of  the  judge 
was  a  claim  or  demand  against  the  United  States,  and  that  fhe  amount  alleged 
to  be  due  by  relator  to  the  Panama  Canal  by  way  of  house  rent  was  a  claim 
or  demand  against  the  relator,  and  that  therefore  the  auditor  acted  within 
the  provisions  of  that  section  of  the  Dockery  Act  above  quoted  In  submitting 
tbls  matter  to  the  Comptroller.    But  as  I  have  aeld,  it  was  a  disputed  claim 
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merely  becanse  of  the  fact  that  the  auditor,  the  respondent  In  this  case,  had 
made  It  so.  It  cannot  be  said  that  the  salary  of  the  judge  constituted  a  claim 
disputed  or  otherwise  prior  to  the  time  that  the  respondeat  in  this  case  saw 
Ut  to  so  assume.  EMrthermore,  the  Dockery  Act  provides  that  the  auditor 
may  submit  to  the  Comptroller  of  the  Treasury  a  question  involving  a  pay- 
ment to  be  made  by  the  auditor.  This  was  no  question  of  a  payment  to  be 
made  from  government  funds  by  the  auditor  to  a  party  asserting  a  right  to 
such  funds.  It  is  a  question  of  the  auditor  retaining  from  a  federal  judge, 
whose  salary  bad  been  provided  for  and  appropriated  by  Congress,  sucb 
amounts  as  he  saw  fit  to  withhold.  The  claim  in  dispute  was  not  against  the 
government:  it  was  agiiinst  the  relator.  The  act  does  not  provide,  and 
clearly  never  contemplated,  that  the  auditor  should  arrogate  to  himself  the 
right  to  even  consider  that  any  amount  by  way  of  claim  or  otherwise  could  be 
deducted  from  the  salary  of  a  federal  judge  based  upon  an  alleged  claim  as- 
serted by  officials  of  the  government 

Under  this  Dockery  Act,  therefore,  this  alleged  claim  was  improperly  sub- 
mitted to  the  Comptroller  of  the  Treasury  by  the  respondent  It  seems  to 
me  that  the  Comptroller  of  the  Treasury  should  have  advised  the  auditor 
when  be  submitted  the  alleged  claim  that  he,  tbe  Comptroller,  bad  no  an- 
thority  to  pass  upon  it  The  law  confers  no  such  functioa  upon  the  Comptrol- 
ler nor  upon  the  auditor.  Consequently,  the  opinion  of  the  Comptroller  of 
the  Treasury  was  extraoffidal,  was  not  required  by  law,  and  constituted  purely 
a  gratuitous  act  of  the  respondent  in  this  case  in  furtherance  of  his  endeavor 
to  tmlawfuUy  withhold  relator's  salary  from  him.  The  contention  of  the  coun- 
sel for  respondent  that  tills  court  is  without  jurisdiction  to  issue  the  writ  of 
mandamus  because  the  Comptroller  of  the  Treasury  had  "judicially  decided 
the  question"  is,  I  think,  untenable. 

[8]  4.  I  do  not  think  that  there  Is  any  merit  In  the  respondent's  contention 
that  he  performs  his  duty  under  administrative  organization  and  not  under 
statutory  organization.  When  the  Congress  passed  the  Panama  Canal  Act  of 
August  24,  1912,^id  authorized  the  President  to  put  it  into  operation  when 
he  deemed  it  ex|pBient,  and  further  authorized  him  to  create  such  offices  as 
be  deemed  necessary  to  provide  for  the  sanitation  and  civil  government  of 
the  Canal  Zone,  when  the  President  acting  under  the  express  authority  of 
Congress,  by  executive  order  of  January  27,  1914,  created  an  accounting  Oe- 
partment  under  the  sutwrvision  and  direction  of  the  auditor,  who  Is  the  re- 
spondent; and  when  Congress  later.  In  March  1915,  appropriated  money  to 
pay  this  relator's  salary  of  $8,000  per  annum  to  Jime  30,  1916,  and 
provided  that  it  be  paid  on  the  Isthmus,  it  thereby  became  tbe  duty  of  this 
auditor,  created  tn  pursuance  of  the  statute,  to  audit  and  pay  the  salary  as 
Congress  had  directed  in  tbe  Adamson  Act  and  the  Sundry  OivU  Appropriation 
Act  of  Mai-ch  3,  1915. 

It  is  not  to  be  doubted  that  the  executive  orders  of  January  27  and  March 
2,  1914,  are  In  legal  contemplation  integral  parts  of  the  Panama  Canal  Act 
itself,  and  these  and  tbe  appropriation  act  of  March  1915,  appropriating  the 
funds  to  pay  the  relator's  salary  on  the  Isthmus,  are  binding  law,  compelling 
upon  the  respondent.  In  legal  apiHredation  the  respondent's  office  was  created 
by  statute;  that  is,  by  order  in  pursuance  of  a  statute,  which  has  all  the 
effect  of  a  statute,  and  that  thereby  his  duties  are  clearly  defined. 

[7]  6.  The  respondent  contends  that  the  auditor  of  the  War  Department  is 
the  proper  party  against  wh(»n  this  relator  should  proceed,  and  predicates  his 
contention  upon  this  provision  of  Act  Cong.  October  22,  1913,  c.  32,  38  Stat. 
209:  "The  money  accounts  of  the  Panama  Canal,  under  tbe  Panama  Canal  Act 
of  August  24,  1912  (Stat  at  L.,  vol.  37,  p.  560),  shall  continue  to  be  audited  by 
the  auditor  for  tbe  War  Department"  It  must  be  concedM  that  this  state- 
ment Is  general  and  that  on  the  other  hand,  specific  authority  is  given  by  the 
executive  order  of  the  President  of  the  United  States  to  the  auditor  on  the 
Isthmus  both  to  audit  and  disburse  all  funds  appropriated  by  Congress  in 
connection  with  the  Panama  Canal. 

I  do  not  think  that  tbere  is  necessarily  any  conflict  between  the  provision 
last  above  quoted  and  the  executive  orders  promulgated  under  the  Adamson 
Act    It  Is  clear  that  prior  to  October  22,  1913,  the  audltpr  of  the  War  De- 
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partment  bad  never  audited  tbe  salary  of  the  District  Judge  for  the  simple 
reason  that  the  office  of  District  Judge  was  not  created  until  the  Panama 
Canal  Act  was  put  In  force  and  effect  by  the  executive  order  of  the  President 
In  1914.  The  office  was  created  on  April  1,  1914,  and  the  present  incumbent 
was  confirmed  by  the  Senate  and  received  his  commission  as  District  Juage 
on  May  1,  1914.  Consequently,  whatever  other  accounts  the  auditor  for  tbe 
War  Department  may  have  audited  prior  to  October  22,  1913,  be  could  not 
have  audited  the  salary  of  the  District  Judge  of  tbe  Canal  Zone,  there  then 
being  no  District  Judge,  and  therefore  no  salary  of  such  officer  to  audit.  The 
quotation  from  the  act  of  October  22,  1913,  states  that  the  money  accounts  of 
tbe  Panama  Canal  shall  continue  to  be  audited  by  the  auditor  for  tbe  War 
Department.  The  salary  of  this  relator  is  a  new  account  which  never  existed, 
and  consequently  did  not  need  to  be  audited  until  after  tbe  promulgation  of 
tbe  executive  orders  of  January  27,  and  March  2,  1914,  creating  the  accounting 
department  on  the  Isthmus,  making  the  respondent  In  this  case  tbe  final 
auditor,  and  defining  the  duties  of  certain  of  his  subordinates  both  on  tbe 
Canal  Zone  and  at  Washington.  I  find  no  law  making  It  Imcumbent  upon 
tbe  auditor  of  the  War  Department  to  audit  the  salary  of  this  relator,  and 
there  is  nothing  to  show  that,  in  the  alienee  of  statutory  authority,  bis  official 
had  any  authority  to  pass  upon  or  to  audit  such  salary. 

And,  again,  when  the  Sundry  Civil  Appw^riation  Bill  of  March  3,  1915,  pro- 
viding for  tbe  payment  of  the  salary  of  the  relator,  and  appropriating  the 
amount  thereof,  and  directing  its  payment,  was  passed,  the  fund  for  tbe 
payment  of  the  Judge's  salary  was  placed  under  the  control  of  tbe  auditor  on 
the  Isthmus.  Congress  knew,  when  this  act  making  tbe  appropriation  for 
tbe  Judge's  salary  was  passed,  that  in  January  and  in  Mardi,  1914,  the  Presi- 
dent had  created  the  office  of  auditor  on  the  Isthmian  Canal,  with  an  assistant 
at  Washington,  and  that  this  law  and  the  executive  orders  In  pursuance  there- 
of specifically  defined  the  power  and  authority  that  was  vested  In  the  auditor 
on  the  Isthmus  and  in  his  assistant  at  Washington.  Furthermore,  when  Con- 
gress made  this  appropriation  for  the  payment  of  the  sal&ry  of  the  District 
Judge  it  was  done  almost  two  years  after  the  act  of  OctoVfr  22,  1913.  If  the 
latter  act  could  ever  have  bad  the  meaning  attributed  to  it  by  the  respondent, 
the  sul)sequent  act  of  Congress,  enacted  presumably  with  the  knowledge  and 
approval  of  the  two  executive  orders  referred  to,  destroys  the  force  of  tbe 
provisions  of  the  act  of  October  22,  1913,  as  insisted  upon  by  tbe  respondent. 
It  follows  that  when  Congress  in  March,  1015,  appropriated  the  amount  of 
relator's  salary  that  had  been  previously  fixed  by  Oxe  Adamson  Act  of  August 
24,  1912,  Congress  knew  the  provisions  of  the  act  of  October  22,  1913,  and 
also  knew,  in  making  the  appropriation  for  relator's  salary,  it  would  be  paid 
pursuant  to  tbe  executive  orders  hereinbefore  set  forth. 

It  is  familiar  law  that  repeal  by  Implication  is  not  favored,  and  it  is  a 
recognized  canon  that  where  two  acts  are  In  apparent  conflict,  they  must  be  so 
construed.  If  possible,  as  that  they  shall  consist  or  harmonize  with  each  other. 
And  as  a  corollary  the. rule  is  that  when  two  legislative  provisions  are  In 
seeming  conflict,  tbe  one  being  vague  and  general,  and  tbe  other  clear  and 
specific,  the  latter  will  control,  and,  further,  that  if  separate  fields  can  be 
found  for  the  operation  of  the  two  seemingly  conflicting  provisions,  then,  m 
such  way,  must  the  apparent  hostility  between  the  two  provisions  be  recon- 
ciled and  each  allowed  to  operate  in  Its  own  particular  field. 

6.  The  respondent  contends  that  this  relator  should  seek  a  mandamus 
against  tbe  auditor  for  tbe  War  Department  at  Washington.  Were  be  to  do 
so  it  seems  to  me  such  auditor  would  answer  that  the  Adamson  Act  and  tbe 
executive  orders  of  January  and  March,  1914,  and  the  appropriation  Act  of 
March,  1915,  pladng  the  funds  for  the  payment  of  the  relator's  salary  under 
the  control  of  this  respondent,  would  preclude  this  relator  from  having  any 
remedy  against  -him.  I  believe  that  such  contention  would  be  fatal  to  relator's 
ease  there. 

Tbe  respondent  further  suggests  that  Judge  Jackson  can  resort  to  the 
Court  of  Claims  for  the  vindication  of  bis  rights.  That  court  passes  upon  dis- 
puted claims,  and  whenever  a  Judgment  is  rendered  there  it  is  the  duty  of 
Congress  to  ai^roprlate  money  for  Its  payment.    Probably  that  tribunal  would 
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hold  that  demand  for  the  payment  of  Judge  Jackaon's  salary  could  r>ot  be  a 
claim  triable  there;  that  It  Is  not  a  claim  but  Is  comi)ensation  fixed  by  law, 
for  which  payment  is  provided  for  by  an  existing  appropriation.  Benedict  v. 
U.S.,  supra. 

[B]  7.  The  rules  of  law  governing  mandamus  against  a  public  officer  are 
well  settled.  The  difficulty  is  making  the  proper  application  of  the  law  in  a 
particular  case.  Where  a  plain  mlnieterlal  duty  Is  Imposed  upon  an  executive 
officer — such  a  duty  as  leaves  nothing  to  be  determined  according  to  his  judg- 
ment and  discretion — and  he  refuses  to  act  under  such  circumstances,  manda- 
mus is  appropriate  to  compel  htm  to  perform  his  duty.  This  Is,  of  course,  a 
principle  universally  recognized. 

I  think  the  misunderstanding  in  this  caae  is  attributable  to  a  misconception 
of  the  law.  Some  time  a  too  free  use  of  cyclopedias  and  digests  is  resorted  to, 
and  too  little  real  study  Is  devoted  to  adjudged  cases  cited.  It  must  be 
understood  that  no  stricture  is  intended  upon  the  counsel  who  made  the 
oral  argument  for  the  respondent,  for  he,  the  district  attorney,  presented  Ms 
own-well-prepared  brief  and  has  demeaned  himself  altogether  as  a  thoughtful 
and  competent  lawyer. 

The  numerous  cases  dted  in  the  briefs  for  the  respondent  may  be  divided 
into  two  classes:  * 

(1)  Cases  where  the  Supreme  Court  held  that  executive  officers  could  not  be 
compelled  by  mandamus  to  act  in  matters  which  had  been  left  to  their  judg- 
ment or  discretion.  Illustrative  of  this  principle  Is  V.  S.  v.  Lamont,  166  U. 
S.  303-307,  15  Sup.  Ot.  97,  98  (39  L.  Ed.  160),  where  Mr.  Justice  White,  now 
the  Chief  Justice,  in  the  opinion  of  the  court,  said:  "Much  was  said  In  argu- 
ment at  bar  upon  the  question  of  when  a  contract  is  to  be  regarded  as  com- 
pleted under  the  circumstances  here  presented,  and  the  discussion  concerning 
the  authority  of  the  Secretary  of  War  to  review  the  action  of  an  officer  of 
engineers  in  such  a  caae,  and  to  direct  a  new  adjudication,  has  taken  a  wide 
range.  We  deem  the  consideration  of  both  these  points  unnecessary  In 
view  of  the  relator's  bids  under  the  second  advertisement  and  speclflcaUons, 
and  his  contract  to  do  the  work  at  a  less  price  and  under  new  conditions.  It 
is  elementary  law  that  mandamus  wUl  only  lie  to  enforce  a  ministerial  duty, 
as  contradistinguished  from  a  duty  which  is  merely  discretionary.  This  doc- 
trine was  clearly  and  fully  set  forth  by  Chief  Justice  Marshall  in  Marbuiy  v. 
Madison,  5  U.  S.  (1  Granch)  137,  2  [L..  Ed.]  60,  and  has  since  been  many 
times  reasserted  by  this  court  See  Kendall  v.  Stokes,  44  U.  S.  (3  How.)  87,  . 
11  [h.  Ed.]  506 ;  Brashear  v.  Mason,  47  U.  8.  (6  How.)  92,  12  [L.  Ed.]  357 ; 
Eeeslde  v.  Walker,  52  U.  S.  (11  How.)  272, 13  [L.  Ed.]  688 ;  HoUoway  v.  White- 
ley,  71  U.  S.  (4  WaU.)  522,  18  [h.  Ed.]  335 ;  United  States  v.  Seamen,  58  U.  S. 
(17  How.)  225,  231,  16  [L.  Ed.]  226,  228;  United  States  v.  Guthrie,  68  U.  S. 
(17  How.)  284,  15  [L.  Ed.]  102 ;  United  SUtes  v.  Edmunds,  72  U.  S.  (5  Wall.) 
563, 18  [L.  Ed.]  692 ;  Gaines  v.  Thompson,  74  U.  S.  (7.  Wall.)  347, 10  [L.  Ed.]  62 : 
Cox  V.  United  States,  76  ,U.  S.  (9  WalL)  298,  19  [L.  Ed.]  579;  United  States  v. 
Schurz,  102  U.  S.  378,  26  [t,.  Ed.]  167 ;  Butterworth  v.  United  States,  112  U. 
S.  50  [5  Sup.  Ct.  25],  28  [L.  Ed.]  656;  United  States  v.  Black,  128  U.  S.  40  19 
Sup.  Ct.  12],  32  [L,.  Ed.]  354;  BrownsviUe  Taxing  Dlst.  v.  Loague,  129  U.  S. 
493  19  Sup.  Ct  327],  32  [L.  Ed.]  780;  Noble  v.  Union  River  Logging  B.  Co.,  147 
U.  S.  165  [13  Sup.  Ct.  271],  37  [L.  Ed.]  123.  The  duty  to  be  enforced  by  manda- 
mus must  not  only  be  merely  ministerial,  but  it  must  be  a  duty  which  exists 
at  the  time  when  the  application  for  the  mandamus  is  made.  Thus  in  the 
case  of  Ex  parte  Bowland,  104  U.  S.  604,  26  [L.  Ed.]  861,  this  court  speaking 
through  Mr.  Chief  Justice  Waite,  said :  'It  is  settled  that  more  cannot  be  re- 
quired of  a  public  officer  by  mandamus  than  the  law  has  made  It  his  duty  to 
do.  The  object  of  the  writ  is  to  enforce  the  performance  of  an  existing  duty, 
not  to  create  a  new  one.'  Moreover,  the  obligation  must  be  both  peremptory, 
and  plainly  defined.  The  law  must  not  only  authorize  the  act  (Kentucky  v. 
Boutwell,  80  U.  S.  [13  Wall.]  526,  20  [Ia  Ed.]  631),  but  it  must  require  the  act 
to  be  done.  'A  mandamus  will  not  lie  against  the  Secretary  of  the  Treasury 
unless  the  laws  require  him  to  do  what  he  Is  asked  in  the  petition  to  be  made 
to  do'  (Reeslde  v.  Walker,  52  U.  S.  [11  How.]  272,  13  [L.  Ed.]  693 ;  see,  alsov 
Cox  V.  United  States.  76  U.  S.  [9  WalL]  298,  19  [L.  Ed.]  578),  and  the  duty 
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must  be  'clear  and  indisputable'  (Knox  Connty  Comrs.  ▼.  AsiAnwall,  6S  U.  S. 
[24  How.)  876  [16  L.  Ed.  7351)." 

And  (2)  cases  where  plain  ministerial  duty  was  enjoined  upon  execat^ve 
officers  and  mandamus  was  used  to  compel  Its  performance.  Illustrative  of 
this  principle  is  Roberts  ▼.  V.  S.  ex  rel.  Valentine,  176  D.  S.  221,  20  Sup. 
Ct  376,  44  L.  Ed.  443,  where  Mr.  Justice  Peckham  for  the  court,  said :  "The 
writ  was  refused  in  the  Black  Cas6  [128  U.  S.  40,  »  Sup.  Ct  12,  32  L.  Ed.  354], 
because,  as  the  court  held,  the  decision  which  was  demanded  from  the  Com- 
missioner of  Pensions  required  of  him,  in  the  performance  of  his  regular  du- 
ties as  Commissioner,  the  examination  of  several  acts  of  Congress,  their  con- 
struction and  the  effect  which  the  latter  acts  had  upon  the  former,  all  of 
which  required  the  exercise  of  judgment  to  such  an  extent  as  to  take  his  de- 
cision out  of  the  category  of  a  mere  ministerial  act  A  decision  upon  such 
facts,  the  court  said,  would  not  be  controlled  by  mandamus.  The  circum- 
stances tmder  which  a  party  has  the  right  to  the  writ  are  examined  in  the 
course  of  the  opinion,  which  was  delivered  by  Mr.  Justice  Bradley,  and  many 
cases  upon  the  subject  are  therein  dted,  and  the  result  of  the  examination 
was  as  just  stated.  In  this  case  the  facts  are  quite  different  There  is  but 
one  act  of  Congress  to  be  examined,  and  it  is  specially  directed  to  the  Treas- 
urer. We  think  its  construction  is  quite  plain  and  unmistakable.  It  directs 
the  Treasurer  to  pay  the  interest  on  the  certificates  which  had  been  redeemed 
by  him,  and  the  only  question  for  him  to  determine  was  whether  these  cer- 
tificates had  been  redeemed  within  that  meaning  of  that  act  That  they  were 
we  have  already  attempted  to  show,  and  the  duty  of  the  Treasurer  seems  to 
us  to  be  at  once  plain,  imperative,  and  entirely  ministerial,  and  he  should 
have  paid  the  interest  as  directed  In  the  statute.  This  case  comes  within  the 
exception  stated  in  the  Black  Case  that  where  a  special  statute  imposes  a 
mere  ministerial  duty  upon  an  executive  officer,  which  he  neglects  or  refuses 
to  perform,  then  mandamus  lies  to  compel  its  performance,  but  the  court  will 
k  not  interfere  with  executive  officers  of  the  government  in  the  exercise  of  their 

I  ordinary  official  duties,  even  when  those  duties  require  an  interpretation  of 

w  the  law;    the  court  having  no  appellate  power  for  that  purpose.     On  this 

last  ground  the  court  denied  the  writ  Unless  the  writ  of  mandamus  is  to 
become  practically  valueless,  and  Is  to  be  refused  even  where  a  public  officer 
is  commanded  to  do  a  particular  act  by  virtue  of  a  particular  statute,  this 
writ  should  be  granted.  Every  statute  to  some  extent  requires  construction 
.  by  the  public  officer  whose  duties  may  be  defined  therein.  Such  officer  must 
read  the  law,  and  he.  must  therefore,  in  a  certain  sense,  construe  it,  in  order 
to  form  a  judgment  from  its  language  what  duty  he  is  directed  by  the  statntt> 
to  perform.  But  that  does  not  necessarily  and  In  all  cases  make  the  duty  of 
the  officer  anything  other  than  a  purely  ministerial  one.  If  the  law  direct  him 
to  perform  an  act  in  regard  to  which  no  discretion  is  committed  to  him,  and 
which,  upon  the  facts  existing,  he  is  bound  to  perform,  then  that  act  is  minis- 
terial, although  depending  upon  a  statute  which  requires,  In  some  degree,  a 
(-•oustructlon  of  its  language  by  the  officer.  Unless  this  be  so,  the  value  of  this 
writ  is  very  greatly  impaired.  Every  executive  officer  whose  duty  is  plainly 
devolved  upon  him  by  statute  might  refuse  to  perform  It,  and  when  his  re- 
fusal Is  brought  before  the  court  he  might  successfully  plead  that  the  per- 
formance of  the  duty  Involved  the  construction  of  a  statute  by  him,  and  there- 
fore it  was  not  ministerial,  and  the  court  would,  on  that  accoimt  be  powerless 
I  to  give  relief.  Such  a  limitation  of  the  powers  of  the  court  we  think,  would 
be  most  unfortunate,  as  it  would  relieve  from  judicial  supervision  all  executive 
officers  in  the  performance  of  their  duties,  whenever  they  should  plead  that 
the  duty  required  of  them  arose  upon  the  construction  of  a  statute,  no  matter 
how  plain  Its  language,  nor  how  j)lalnly  they  violated  their  duty  in  refusing  to 
perform  the  act  required.  In  this  case  we  think  the  pr<H)er  construction  of  the 
statute  was  clear,  and  the  duty  of  the  Treasurer  to  pay  the  money  to  the  relat- 
•  or  was  ministerial  in  its  nature,  and  should  have  been  performed  by  him 
upon  demand.    The  judgment  of  the  Court  of  Appeals  must  be  affirmed." 

[I]  The  respondent  cites  a  number  of  cases  to  sustain  bis  assertion  that 
mandamus  will  not  He  in  this  case.  He  contends  that  this  Is  an  action 
against  the  audltOT  In  such  official  capacity  as  he  may  have,  and  is  in  effect  au 
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action  against  the  United  States,  and  dtes  United  States  v.  Guthrie,  Secretary 
of  the  Treasnry,  17  How.  284,  302,  804,  15  L.  EM.  lOe.  Of  course  that  case  has 
been  many  times  dted  with  approval  by  the  Supreme  Gonrt  of  the  United 
States.  The  principle  was  correctly  applied  there  to  the  facts,  but  the  case 
cannot  be  a  precedent  here  to  support  the  respondent's  contention.  There  the 
relator  Goodrich,  on  March  19,  1849,  was  duly  commissioned  CJhlef  Justice  of 
the  Supreme  CSourt  of  the  territory  of  Minnesota  at  a  compensation  of  $1,800  a 
year,  payable  quarterly.  The  tenure  of  his  office  was  four  years.  After  hay- 
ing received  his  lawful  compensation  for  the  time  he  had  served  the  relator 
was  Informed  on  October  22,  1851,  by  the  Acting  Secretary  of  State  that  the 
Prestdent  had  removed  him  from  office  and  had  appointed  in  his  place  Jerome 
Fuller.  After  the  four  years  from  the  date  of  his  commission  had  expired 
the  relator  preferred  a  claim  before  the  First  Auditor  of  the  Treasury  for 
the  sum  of  $2,343.00  as  oompoisatlon  for  the  period  that  had  elapsed  from  the 
date  that  he  was  removed  from  office  to  the  termination  of  the  four-year 
period.  The  claim  was  rejected  for  the  reason  that  there  was  no  appropria- 
tion to  pay  his  salary,  and  that  the  amount  of  the  salary  had  been  paid  to 
FuUer,  who  had  fulfilled  the  duties  of  the  office,  and  that  the  auditor  and 
Comptroller  were  bound  to  consider  the  removal  of  the  relator  and  appoint- 
ment of  Fuller  as  legal  and  continuing.  The  Supreme  Court  affirmed  the  rul- 
ing of  the  Circuit  Court  in  dismissing  the  application  for  the  writ  of  manda- 
mus npon  the  grounds  that  there  is  no  power  in  the  Circuit  Court  or  in  the 
Supreme  Court  to  command  the  withdrawal  of  moneys  from  the  United  States 
Treasury  to  be  applied  in  satisfaction  of  disputed  claims  against  the  United 
States;  that  no  appropriation  had  ever  been  made  to  pay  the  salary  of  the 
r^ator,  but  that  the  appropriation  had  been  made  to  pay  the  salary  of  the 
subsequent  appointee  of  the  President,  who  filled  the  office  from  which  the 
relator  had  been  removed ;  and  that  the  acts  of  the  auditor,  the  Comptroller 
and  the  Secretary  of  the  Treasury  in  passing  upon  the  claim  were  discretion- 
ary and  quasi  Judicial ;  and  that  they  were  not  merely  ministerial ;  and  that, 
therefore  the  court  had  no  power  to  mandamus  these  officials.  The  principle 
announced  as  governing  that  decision  has  no  application  to  the  case  at  bar  for 
the  two  cases  are  so  different  In  essential  particulars.  A  statement  of  these 
differences  and  further  comment  seem  to  be  unnecessary.  It  Is  hardly  neces- 
sary to  add  that  the  proceeding  here  is  not  an  action  against  the  United 
States,  "but  is  an  action  to  compel  an  official  of  the  United  States  to  do  his 
plain  ministerial  duty  under  the  laws  of  the  United  States. 

The  respondent  dtes  U.  S.  v.  Lynch,  137  U.  S.  280,  11  Sup.  Ct.  114,  34  L. 
Ed.  700.  In  that  case  the  relator  was  ordered  in  March,  1872,  by  his  superior 
officer  to  proceed  from  Philadelphia  to  New  York  and  thence  by  Padflc  Mull  to 
Colon,  cross  the  Isthmus  of  Panama,  and  thence  to  Mare  Island,  Cal.,  and  re- 
port for  duty  on  board  of  the  U.  S.  S.  Lackawanna.  Relator  was  a  naval 
otHcer.  He  traveled  88  miles  overland  from  Philadelphia  to  New  York  and 
some  thousands  of  miles  outside  of  the  United  States.  He  claimed  that  he  was 
entitled  to  be  paid  10  cents  a  mile  for  the  full  number  of  miles  traveled.  The 
respondent,  the  Fourth  Auditor  and  the  Second  Comptroller  of  the  Treasury 
answered  that  the  relator  had  been  paid  10  cents  a  mile  for  the  total  number  of 
miles  traveled  in  the  United  States,  and  his  traveling  expenses  while  traveling 
outside  of  the  United  States.  It  was  found  that  for  a  number  of  years  the 
Navy  and  Treasury  Departments  had,  with  but  a  single  exception,  held  that  the 
10  cents  a  mile  did  not  apply  to  travel  to,  from,  or  in  foreign  countries,  but 
only  to  travel  In  the  United  States.  This  had  long  been  the  interpretation  of 
the  statute  by  the  auditor  and  the  comptroller.  The  relator  sought  to  compel 
these  <^dals  by  mandamus  to  interpret  the  statute  differently  from  the  way 
they  had  theretofore  construed  it — ^to  compel  them  not  only  to  exercise  a  discre- 
tlbnary  or  quasi  Judldal  act,  but  to  exercise  it  In  his  favor.  There  the  relator 
had  at  most  a  claim  against  the  United  States  for  money  expended  by  him. 
No  act  had  appropriated  any  money  for  him  that  was  available  and  with- 
held by  the  respondents.  The  Court  of  Claims  was  the  proper  forum  in 
which  the  relator  in  that  case  should  have  sought  vindication  for  his  claim 
if  he  bad  any  proper  dalm. 
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The  case  of  Beeslde  y.  Walker,  11  How.  290,  IS  Ll  Ed.  893,  Is  relied  on  by 
the  respondent.  There  Reeslde  had  certain  post  olllce  contracts  with  the  gov- 
ernment of  the  United  States.  Alleging  that  he  had  been  overpaid  thereon, 
suit  against  him  was  brought  In  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Pennsylvania,  for  the  recovery  of  the  sum  of  $32,709.62, 
the  amount  alleged  to  have  beeh  overpaid.  Defendant  filed  a  general  demurrer 
and  a  counterclaim,  and  on  trial  being  had  a  verdict  was  returned,  finding 
that  the  plaintiff  was  indebted  to  the  defendant  for  $188,496.06.  On  Hay  12, 
1842,  the  transcript  of  the  record  bore  the  following  entry:  "MotiCHi  for  new 
trial  overruled;  new  trial  refused  and  Judgment  on  the  verdict,  copy  of  as- 
signment, etc.,  filed."  Later  the  executrix  of  defendant  sought  to  compel  the 
Secretary  of  the  Treasury,  by  mandamus,  to  enter  on  the  books  of  the  Treas- 
ury Department  to  the  credit  of  the  deceased  the  sum  of  $188,490.06,  and  to 
pay  the  same  to  the  relator  as  executrix  of  the  deceased.  The  Supreme  Court 
refused  to  grant  the  writ  for  the  reasons  that  from  the  record  no  Judgment 
appeared  to  have  been  given  for  the  amount  of  the  verdict;  that  relator 
failed  to  show  the  entry  of  a  Judgment;  and  that  the  verdict  of  the  Jury 
merely  laid  the  foundation  for  a  scire  facias  to  issue  and  a  hearing  to  be  had 
on  that  if  desired.  The  court  said  tliat:  "The  petitioner  and  her  husband 
have  neglected  to  pursue  the  case  in  that  way  to  the  tlnal  Judgment,  and  hence 
have  offered  no  evidence  of  one,  of  the  verdict  of  indebtedness  to  Reeslde  by 
the  United  States."  On  these  two  points  the  court  acted,  and  the  rest  of  the 
case  is  merely  obiter  dicta.  It  was  further  stated,  however,  that  there  was 
no  appropriation  of  Congress  to  pay  the  claim,  and  that  it  was  "a  well-known 
constitutional  provision  that  no  money  can  be  taken  or  drawn  from  the  public 
treasury  except  upon  an  appropriation  by  Congress. 

The  respondent  refers  to  the  United  States  v.  Keal  Estate  Savings -Bank. 
104  U.  S.  733,  26  L.  Ed.  908,  as  a  supporting  authority.  That  case  was  an 
ai^>eal  from  the  Court  of  Claims.  The  bank  had  paid  certain  taxes  and  after- 
wards discovered  that  $972.69  was  wrongfully  exacted  and  paid.  It  then 
sought  the  refund  of  that  amount  The  Com^ilssloner  of  Internal  Berenue 
and  the  Secretary  of  the  Treasury  approved  the  payment  of  the  claim,  and  the 
Commissioner  certified  its  allowance.  Payment  was  refused  by  the  ofiicers  of 
the  treasury.  The  Court  of  Claims  decided  in  favor  of  claimant  and  against 
the  United '  States,  and  the  Supreme  Court  sustained  this  ruling.  There  is 
nothing  more  to  that  case. 

United  States  v.  Kaufman,  96  U.  S.  667,  24  L.  Ed.  TW,  is  cited  by  the  re- 
spondent as  an  authority.  That  was  an  appeal  from  the  Court  of  Claims, 
which  had  held  that  it  had  Jurisdiction  of  a  suit  to  recover  an  excess  amount 
paid  by  way  of  special  tax,  and  that  an  allowance  of  the  claim  by  the  Commis- 
sioner of  Internal  Revenue  was  sutticient,  and  that  the  court  did  not  need  to 
go  behind  the  allowance  and  find  the  facts  in  respect  to  the  original  claim. 
The  Supreme  Court  of  the  United  States  sustained  that  decision. 

It  will  be  noted  that  although  the  four  cases  above  dted  laid  dovim  general 
principles  of  law  which  are  well  recognized,  they  have  absolutely  no  analogy 
to  the  case  now  under  consideration. 

Buchanan  v.  Alexander,  4  How.  20,  11  L.  Ed.  857,  Is  dted  by  the  respondent 
to  sustain  the  proposition  that  money  in  the  hands  of  a  disbursing  officer  Is 
money  in  the  treasury  of  the  United  States  and  cannot  be  reached  by  attach- 
ment or  other  process.  In  that  case  seamen  of  the  frigate  Constitution  were 
indebted  to  boarding  house  keepers  in  Norfolk,  Va.  They  sought  to  attach  the 
wages  of  these  seamen  in  the  hands  of  the  purser  of  the  vessel.  The  Supreme 
Court  held  that  the  money  was  not  subject  to  attachment.  In  the  case  at  bar 
no  one  corresponds  to  the  boarding  house  keeper,  no  one  to  the  seamen,  and  no 
one  to  the  purser,  and  no  writ  of  attachment  is  sought. 

The  respondent  contends  that  the  principle  recognized  in  Mississippi '  v. 
First  Comptroller  of  the  Treasury,  Durham,  4  Mackey  (O.  G.)  235,  is  applicable 
here.  I  am  unable  to  examine  this  case,  as  the  report  in  which  It  is  pub- 
lished is  not  to  be  had  on  the  2k>ne.  The  respondent  gives  in  his  brief  the 
following  purported  excerpt  from  the  opinion :  "That  a  court  must  not  permit 
the  United  Stutes  to  be  sued  by  a  mandamus  directed  to  one  of  its  officers 
where  it  could  not  be  sued  directly  unless  by  its  own  consent  under  some  spe- 
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dal  statute  allowing  It.  Now  It  does  not  require  argument  to  manifest  that  a 
refusal  by  an  officer  of  the  Treasury  Department,  whose  general  duty  under 
the  law  is  to  allow  and  take  steps  to  Issne  a  warrant  for  the  payment  of  any 
claim,  Is  a  refusal  of  the  claim  by  the  United  States  for  the  time  being ;  that  a 
mandamus  against  him  to  compel  the  allowance  and  payment  thereof,  is  a 
suit  against  the  United  States,  and  that  It  Is  none  the  less  a  suit  against  the 
United  States  because  the  ground  or  notices  of  refusal  to  allow  may  he  obri- 
onsly  and  notoriously  without  legal  justltlcation.  In  other  words,  that  no 
error  of  judgment  or  caprlclousness  of  conduct  can  destroy,  for  the  time  being, 
the  quality  of  agent  and  actor  In  the  name  and  on  behalf  of  the  government 
of  the  proper  treasury  ofllcial  in  disallowing  the  claim  of  any  state  or  Individ- 
ual for  money  due  or  alleged  to  be  owing  by  the  United  States." 

I  fail  to  see  what  bearing  that  decision  has  upon  the  Instant  case,  for  Judge 
Jackson's  salary  is  not  a  claim,  and  there  is  no  dispute  In  respect  to  the  pay- 
ment of  the  same  except  that  which  arises  from  the  denial  of  the  authority  of 
the  auditor  to  withhold  a  part  of  the  ascertained  and  fixed  salary.  I  have 
dealt  with  this  phase  of  the  case  in  another  part  of  this  opinion. 

Louisiana  v.  McAdoo,  234  U.  S.  627,  34  Sup.  Ct.  088,  68  L.  Ed.  1506,  is  dted 
by  the  respixident  In  that  case  the  state  of  Louisiana,  through  its  Attorney 
General,  sought  to  obtain  permission  to  file  a 'petition  against  the  Secretary  of 
the  Treasury  and  the  Assistant  Secretary  of  the  Treasury  in  order  to  review 
their  official  judgment  as  to  the  rate  of  duty  to  be  exacted  under  various  tariff 
acts.  In  that  case  the  court  said  that  If  the  state  of  Louisiana,  as  a  producer 
of  sngar,  oould  review  the  action  of  the  Secretary  of  the  Treasury  in  determin- 
ing the  rate  to  be  collected  on  Cuban  sugar,  any  consumer,  though  not  an 
importer,  might  make  a  similar  complaint  tf  In  his  judgment  the  Secretary 
of  the  Treasury  exacted  a  higher  rate  thaji  justified  by  the  law,  thereby  en- 
hancing the  price  he  must  pay  In  the  .market  upon  the  Imported  articles  which 
he>u8ed.  Tlie  court  held  that  It  was  an  attemi>t  to  review  the  ofilclal  action 
of  the  Secretary  of  the  Treasury  in  the  exerdse  of  his  judgment  as  to  the  rate 
which  should  be  demanded  under  his  construction  of  the  tariff  act,  and  that 
such  suits  would  operate  to  disturb  the  whole  revenue  system  of  the  govern- 
ment, and  effect  the  revenues  which  arise  therefrom.  Furthermore,  it  was 
stated  that  such  a  suit  would  obviously  be  one  against  the  United  States  as 
such. 

The  respondent  cites  United  States  ex  rel.  Gcddberg  v.  Daniels,  231  U.  S. 
218,  84  Sup.  Ct.  S4,  58  L.  Ed.  191.  That  was  a  petition  for  mandamus,  pray- 
ing that  the  Secretary  of  the  Navy  be  directed  to  deliver  the  United  States 
cruiser  Boston  to  the  petitioner.  It  was  asserted  hat  the  petitioner  had  bid 
more  than  the  appraised  value  of  the  ship,  which,  after  survey,  condemnation 
and  appraisal,  had  been  stricken  fr<xn  the  naval  registry  under  the  act  of 
August  o,  1882,  c.  391,  22  Stat.  296,  and  proposals  for  the  purchase  of  which 
the  Secretary  of  the  Navy  had  advertised.  After  the  petitioner  sent  his  cer- 
tified check  to  the  Secretary  of  the  Navy,  the  Secretary  refused  to  deliver  the 
vessel  and  returned  the  check.  The  answer  admitted  the  fact,  and  set  up  that 
the  bid  was  not  the  acceptance  of  an  offer,  but  was  only  an  offer  in  Itself 
subject  to  be  accepted  or  not,  at  the  discretion  of  the  Secretary,  and  that  the 
Secretary  never  accepted  the  petitioner's  bid,  the  government  having  decided 
to  lend  a  cruiser  to  the  Governor  of  Oregon  for  use  by  the  naval  mllltla  of 
that  state.  The  petition  was  refused  by  the  court  below  on  the  ground  that 
the  discretion  of  the  Secretary  was  not  ended  by  the  receipt  and  opening  ot 
the  bids,  even  though  they  satisfied  all  the  conditions  prescribed.  This  judg- 
ment was  affirmed. 

In  Ness  V.  Fisher,  223  U.  S.  683,  32  Sup.  Ct  356,  56  L.  Ed.  610,  referred  to 
by  respondent,  the  Secretary  of  the  Interior  refused  to  accept,  as  conform- 
ing to  the  Timber  and  Stone  Act  of  June  3,  1878,  c.  151,  20  Stat.  89,  an  appli- 
cation to  purchase  under  that  act  160  acres  of  public  land  In  the  Rosebei% 
Oregon  Land  District.  The  relator  sought  to  compel  the  Secretary  of  the 
Interior  to  accept  his  application.  It  had  been  refused  by  the  Secretary 
of  the  Interior,  who  ruled  that  the  application  was  objectionable,  in  that  it 
was  made  upon  Information  and  belief  and  not  upon  personal  knowledge; 
tliat  It  was  lo  fact  for  cultivation  and  valuable  Chlefiy  for  its  timber,  and 
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that  It  was  uninhabited  and  contained  no  mining  or  other  Improvements. 
The  court  said  that  It  was  confronted  with  the  question,  not  whether  the  de- 
cision of  the  Secretary  was  right  or  wrong,  but  whether  a  decision  of  that 
officer,  made  in  the  (Uscharge  of  a  duty  imposed  by  law  and  InvoMng  the 
exercise  of  Judgment  and  discretion,  could  be  reviewed  by  mandamus  and 
he  be  compelled  to  retract  it  and  to  give  effect  to  another  finding,  not  his  own 
and  not  having  his  approval.  Manifestly  the  Court  of  Appeals  was  right  in 
its  refusal  to  issue  the  writ  of  mandamus,  and  the  Supreme  Court  sustained 
the  ruling. 

In  Champion  Lumber  Co.  v.  Fisher,  227  U.  8.  445,  33  Sup.  Ct.  329,  57  L.  £d. 
591,  on  the  respondent's  brief,  tie  petitioner  sought  to  compel  the  Secretary  of 
the  Interior  and  the  Commissioner  of  the  General  Liand  Oftlce,  by  writ  of  man- 
damus, to  issue  a  patent  for  lands.  It  seems  that  the  Commissioner  and  the 
Secretary  of  the  Interior  were  advised  by  an  agent,  whom  they  had  appointed 
to  investigate,  that  flagrant  fraud  had  been  committed,  and  they  were  request- 
ed to  withhold  patents  to  the  lands.  Thereupon  the  Commissioner  directed  the 
registrar  and  receiver,  Jackson,  to  suspend  action  on  commutations  and  proofs 
until  further  investigation.  It  was  further  shown  by  the  report  of  another 
special  agent  that  the  entry  had  been  made  for  speculative  purposes,  with  no 
attempt  to  comply  with  the  requirements  of  the  law,  and  the  recommendation 
was  made  that  the  entry  be  canceled  on  the  ground  of  nonremedy,  noncultlva- 
tlon,  nonimprovement,  and  abandonment.  The  Commissioner  directed  that  a 
hearing  be  had.  Petitioner  moved  for  a  stay  of  proceedings,  and  claimed  that 
bis  entry  should  be  patented  without  further  proceedings.  The  motion  was 
denied  by  the  Commissioner,  and  this  denial  overruled  by  the  Secretary  of 
the  Interior,  who  later  denied  a  motion  to  review  his  decision,  finding  that  a 
protest  had  been  filed  against  the  patent  within  two  years  from  the  Issuance 
of  the  receiver's  receipt,  and  holding  that  the  case  should  proceed  to  hearing 
on  the  special  agent's  charge.  Tbo  petitioner  then  sought  relief  In  the  court, 
praying  that  the  Commissioner  and  the  Secretary  of  the  Interior  be  directed  bf 
mandamus  to  issue  the  patent  as  heretofore  stated.  The  court  held  that  this 
was  an  attempt  to  coerce  the  Secretary  of  the  Interior  in  the  exercise  of  his 
lawful  discretion  and  Judgment.  It  was  said:  "The  case  was  therefore  sub- 
mitted and  decided  upon  the  issue  whether  the  action  of  the  Secretary  was 
justified  la  the  exercise  of  his  lawful  discretion  because  of  the  facts  disclosed 
In  the  record."  The  petitioner  did  not  challenge,  nor  did  the  court  pass  upon, 
the  validity  of  an  authority  exercised,  nor  was  the  existence  or  extent  of  the 
authority  or  duty  of  an  officer  of  the  United  States  drawn  In  question  in  the 
sense  in  which  it  is  used  in  the  statute,  the  Dockery  Act.  This  case  was 
ultimately  decided  on  the  grotmd  of  jurisdiction ;  that  the  petition  for  tbe 
writ  of  error  should  be  denied.  The  Supreme  Court  held  that  the  case  was 
not  one  that  was  appealable  to  that  court  under  the  fifth  clause,  section  250, 
of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1159  [Comp.  St.  1916, 
§  1227])  and,  by  way  of  obiter,  that  the  action  of  the  Secretary  of  the  Interior 
was  wholly  discretionary,  and  therefore  not  subject  to  review  by  mandamus. 

In  Oregon  v.  Hitchcock,  202  U.  S.  60,  26  Sup.  Ct.  568,  50  L.  Ed.  ^5,  dted  by 
respondent,  the  Supreme  Court  held  that  the  immunity  of  tbe  United  States 
from  suit  prevented  a  state  from  maintaining  In  tbe  Supreme  Court  of  the 
United  States  a  suit  against  the  Secretary  of  the  Interior  and  the  Commission- 
er of  tbe  General  Land  Office  to  restrain  them  from  allotting  and  patenting  In 
severalty  swamp  lands  within  the  limit  of  an  Indian  reservation.  The  court 
further  said  that  It  could  not  interfere. with  the  allotment  and  patenting  by 
tbe  Land  Department  of  swamp  lands  within  the  limits  of  an  Indian  reserva- 
tion while  the  legal  title  was  still  In  the  federal  government.  In  that  case 
tbe  court  stated:  "Now,  tbe  legal  title  to  these  lands  is  in  tbe  United  States. 
The  officers  named  as  defendants  have  no  interest  in  the  lands  or  the  proceeds 
thereof.  The  United  States  is  proposing  to  sell  them.  This  suit  seeks  to  re- 
strain the  United  States  from  such  sale,  to  divest  the  government  of  its  title 
and  vest  It  In  the  state.  The  United  States  Is  therefore  the  real  party  affected 
by  the  judgment,  and  against  which,  in  fact,  It  will  operate,  and  the  officers 
have  no  pecuniary  interest  in  tbe  matter.  If  whether  a  suit  is  one  against 
the  state  Is  to  be  determined,  not  by  the  fact  of  tbe  party  named  as  defendant 
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«n  the  record,  but  by  tbe  result  of  the  Judgment  or  decree  wWdh  may  be 
entered,  the  same  rule  must  apply  to  the  United  States.  The  question  whether 
the  United  States  is  a  party  to  a  controversy  Is  not  determined  by  the  merely 
nominal  party  on  the  record,  but  by  the  question  of  the  effect  of  the  judgment 
or  decree  which  can  be  entered."  The  case  was  decided  against  the  relator 
on  the  grouifd  that  the  court  bad  no  jurisdiction,  as  it  was  manifestly  a 
suit  directly  against  the  United  States  to  seek  to  restrain  It  from  selling  lands 
that  belonged  to  It,  that  the  court  would  not  interfere  with  thfe  Land  Depart- 
ment in  Its  administration,  and  that  uutU  the  legal  title  to  lands  passes 
from  the  government.  Inquiry  as  to  equitable  rights  comes  within  the  cogni- 
zance of  the  Land  Departmoit.  The  court  stated  that  it  could  not  anticipate 
the  action  of  the  Land  Department,  or  take  upon  itself  the  administration  ot 
the  land  grants  of  the  United  States. 

Again  the  respondent  says  that:  "The  courts  will  not  Interfere  by  manda- 
mus with  the  executive  (Acers  of  the  government  in  the  exercise  of  their  ordi- 
nary official  duties,  even  where  those  duties  require  an  Interpretatloa  of  the 
law.  Dunlap  t.  Bla<A,  Oommissloner  of  Pensions,  128  U.  S.  40  [9  Sup.  Ot  12, 
32  L.  Ed.  354]."  In  that  case  the  Commissioner  of  Pensions  adopted  an  inter- 
pretation of  the  law  adverse  to  relator  by  refusing  a  pension  certificate,  and 
bis  decision  was  confirmed  by  the  Secretary  of  the  Interior.  Tbe  court 
stated  that  it  had  no  right  to  review  such  decision.  It  declined  to  interfere 
by  mandamus  with  the  executive  orders  of  the  government  in  the  exercise 
of  their  ordinary  ot&dal  duties,  even  where  those  duties  require  an  interpreta- 
tion of  the  law,  but  held  that  when  executive  officers  refuse  to  act  in  a  case  at 
all,  or  when  by  special  statute  or  otherwise,  a  mere  ministerial  dut?  Is  im- 
Iiosed  upon  them,  which  they  were  bound  to  perform  without  further  question, 
then,  if  they  have  refused  to  act,  a  mandamus  might  be  Issued  to  compel  them. 
In  that  case  the  Commissioner  of  Pensions  and  the  Secretary  of  the  Interior 
acted  In  the  discharge  of  a  quasi  judicial  function.  This  paragraph  from  the 
opinion  of  the  court  is  suffideut  to  show  that  it  has  no  bearing  ia  this  case: 
"Judged  by  this  rule,  the  present  case  presents  no  difficulty.  The  Commis- 
sioner of  Pensions  'did  not  refuse  to  act  or  decide.  He  did  act  and  decide.  He 
adopted  an  interpretation  of  the  law  adverse  to  the  relator,  and  his  decision 
was  confirmed  by  the  Secretary  of  the  Interior,  as  evidenced  by  his  slgoature 
of  the  certificate.  Whether  if  the  law  were  properly  before  us  for  considera- 
tion, we  should  be  of  the  same  opinion,  or  of  a  dlfterent  opinion.  Is  of  no  con- 
sequence in  the  decision  of  this  case.  We  have  no  appellate  power  over  the 
Commlssiouer,  and  no  right  to  review  his  decision.  That  decision  and  his 
action  taken  thereon  were  made  and  done  in  the  ezerdse  of  his  official  func- 
tions.   They  were  by  no  means  merely  ministerial  acts." 

The  respondent  cites  the  case  of  SchllUnger  et  al.  v.  United  States,  155  U. 
S.  163,  15  Sup.  Ct.  85,  39  L.  Ed.  108.  That  was  an  appeal  from  a  Judgment  of 
the  Court  of  Claims,  dismissing  a  suit  brought  by  plaintiff  against  the  United 
States  to  recover  damages  for  the  wrongful  use  of  a  patent  for  Improvement 
in  concrete  pavement.  It  was  nothing  more  nor  less  than  an  action  In  tort 
against  the  United  States.  The  Supreme  Court  held  that  the  Court  of  Chilms 
was  correct  in  deciding  that  it  had  no  jurisdiction  of  a  tort  action  against 
the  United  States,  and  that  without  its  consent  the  United  States  could  not 
be  sued. 

[10]  8.  Tbe  respondent  insists  that  the  relator  is  Indebted  to  tbe  United 
States  or  the  Canal  Zone  as  hereinbefore  stated.  Is  this  true?  Whether  it  is 
or  not,  tbe  relator  denies  such  Indebtedness,  and  his  case  Is  justiciable  and 
cannot  be  determined  by  a  mere  ministerial  officer  who  has  undertaken  to 
decide  without  tbe  intervention  of  a  court  or  a  judge  and  Jury.  It  seems 
rather  incongruous,  to  say  the  least  of  it,  that  this  auditor  should  deny  his 
authority  and  duty  to  pay  the  relator  his  salary  and  In  the  next  breath  assert 
that  he  has  the  authority  and  the  discretion  to  withhold  from  the  relator- 
$1,131.76  of  his  salary  for  the  alleged  but  denied  Indebtedness. 

It  is  Indisputable  that  tbe  relator  does  not  owe  for  house  rent  or  electric 
lights  unless  there  was  some  law  or  some  executive  order  in  pursuance  of  an 
act  of  Congress  which  imposed  the  duty  to  pay  or  authoriz^  the  collection 
charges  for  rent  and  lights.    As  a  matter  of  fact  there  was  never  any  congres- 


( 


Digitized  by 


Google 


768  241  FEDERAL  BEPOBTEB 

slonal  legislation  or  any  ordinance  of  the  Isthmian  Canal  CiommissiMi,  or 
executive  order  of  the  President,  or  any  regulation  of  the  Governor  of  the 
Panama  Canal,  providing  for  the  collection  of  rent  or  electric  light  dutrges  foe 
the  occupation  of  government  quarters  and  lighting  the  same  in  tlie  Canal 
Zone  nntil  the  promulgation  of  the  executive  order  of  the  President  of  the 
United  States  under  date  of  February  2,  1914.  Section  17  of  this  order  is  as 
follows :  "Where  practicable,  such  bachelor  quarters  on  the  Isthmus  as  may 
be  available  from  time  to  time,  will  be  assigned  to  all  employes  desiring  them. 
Family  quarters  when  available,  will  be  assigned  under  such  rules  as  may  be 
prescribed  by  the  Governor,  and  charges  will  be  made  for  rent,  fuel  and 
electric  current,  at  such  times  and  In  accordance  with  such  regulatlona  as  the 
President  may  hereafter  establish."  In  pursuance  of  this  provision  of  tbe 
executive  order,  the  President  promulgates,  on  January  15,  1915,  another 
executive  order  in  this  language: 

"By  virtue  of  the  authority  vested  in  me  It  is  hereby  ordered: 

"1.  Pursuant  to  the  provision  contained  in  paragraph  17  of  the  ESxecntlTe 
Order  of  February  2d,  1914,  fixing  the  conditions  of  employment  governing 
employes  of  the  Panama  Canal  and  the  Panama  Bailroad  Company  on  tbe 
Isthmus  of  Panama,  a  charge  viriU  be  made  for  rent,  fuel  and  electric  current 
on  and  after  March  1st,  1915. 

"Rent— 2.  The  rental  will  be  based  <m  a  percentage  of  the  value  of  tbe 
quarters  occupied,  the  rate  per  centum  to  be  the  same  for  all  quarters,  and 
the  value  of  the  quarters  to  be  appraised  by  the  Governor  of  the  Panama 
Canal.  The  amount  to  be  collected  should  be  sufficient  to  defray  the  cost  of 
maintenance  of  the  quarters  and  grounds,  maintenance  and  renewal  of  fur- 
niture, collection  and  disposal  of  garbage,  and  tor  bachelor  quarters  Janitor 
service.    No  charge  wlU  be  made  for  water. 

"Fuel  3.  Fuel  will  be  sold  to  employes  at  cost  delivered  at  quarters, 
k  "Electric  Current  4.  The  charge  for  electric  current  will  be  based  on  the 

^  cost  of  the  current  delivered  to  the  quarters.    When  practicable  the  current 

■  used  will  be  measured  by  meters;  otierwise  a  charge  will  be  made  for  each 

W  lamp  or  other  device  Installed. 

"5.  Where  employ<5s  for  the  good  of  the  service  are  required  to  live  In 
ceitain  designated  quarters,  one-half  of  the  rental  will  be  remitted. 

"6.  When  an  <)fflcer  of  the  army  or  navy  is  detailed  for  duty  with  the  Pana- 
ma Canal,  and  the  amount  of  extra  compensation  of  the  position  he  occupies 
over  and  above  his  official  salary  as  an  officer  of  the  army  or  navy  is  not  suffi- 
cient to  cover  his  rent,  he  will  not  be  charged  for  rent,  but  will  receive  do 
extra  compensation. 

"7.  The  Governor  of  the  Panama  Canal  is  charged  with  the  duty  of  issuing 
such  Instructions  as  may  be  necessary  to  carry  out  this  order  and  to  fix  and 
change  from  time  to  time  if  necessary  the  rates  and  charges  herein  outlined 
subject  to  the  general  instructions  provided. 

"8.  The  free  use  of  quarters,  free  fuel  and  free  electric  current  are  not,  un- 
der the  conditions  of  employment  now  governing,  a  vested  or  contract  right  of 
employ^  but  revocable  privileges,  which  it  has  been  considered  advisable  to 
continue  until  the  permanent  force  was  organized.  The  revocation  of  these 
privileges  shall  not  be  made  the  basis  for  increasing  salaries  or  wages  or 
otherwise  Increasing  compensation." 

This  latter  executive  order  became  effective  March  1,  1916,  and  was  con- 
tinued in  force,  and  under  it  rent  was  charged  against  employ^  of  the 
Panama  Canal  and  the  Panama  Eallroad  Company  for  three  months  there- 
after. On  May  23,  1915,  the  President  made  the  following  executive  order, 
superseding  or  suspending  the  operation  of  the  above-mentioned  order  of 
January  15,  1915:  "By  virtue  of  the  authority  vested  in  me,  it  is  hereby 
.  ordered  that  the  executive  order  of  January  13,  1915,  relative  to  dtiarges  for 
rent,  fuel  and  electric  current,  furnished  employes  of  the  Panama  Oanal  and 
the  Panama  Railroad  Company  on  the  Isthmus  of  Panama,  is  modified  by 
suspending  from  the  operation  thereof  so  much  as  relates  to  rent,  fuel  and 
'  lights  during  the  period  of  actual  construction  of  the  Panama  Canal  but  not 

later  than  June  30, 1916." 
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It  must  be  observed  that  during  the  time  for  which  Judge  Jackson  Is 
sought  to  be  charged  for  the  rent  of  the  residence  and  for  lighting  the  same 
there  was  no  statute  or  executive  order  authorizing  the  making  such  charges 
and  there  Is  therefore  no  authority  for  withholding  the  salary.  In  other 
words,  prior  to  March  1,  1915,  there  was  no  authority  to  diarge  or  collect 
from  any  one  rent  for  houses  or  quarters,  or  for  lighting  the  same,  on  the 
Canal  Zone.  It  is  manifest  that  prior  to  that  date  It  had  not  been  contem- 
plated by  Congress,  or  by  the  Secretary  of  War,  or  by  the  Canal  Zone  offlclals, 
that  rental  charges  would  be  made  for  the  occupancy  of  quarters,  and  lights, 
on  the  Canal  Zone.  The  houses  were  erected,  not  for  rental  purposes,  but 
for  the  use  of  the  employes  of  the  Panama  Canal,  the  Panama  Railroad,  and 
other  governmental  fimctlonarles  who  might  from  time  to  time.  In  the  dis- 
charge of  their  official  duties,  be  required  to  reside  in  the  Canal  Zone.  The 
purpose  of  the  United  States  In  acquiring  the  Canal  Zone  was  to  use  It  as  a 
necessary  appurtenance  for  the  construction  of  the  Isthmian  Canal — ^for 
auxiliary  works  of  canal  construction,  such  as  abodes  for  housing  employes, 
and  the  like.  It  will  not  be  Insisted  that  it  was  the  intention  of  the  United 
States  to  engage  in  the  real  estate  business  for  profit,  or  that  there  was  any 
intention  on  the  part  of  Congress  that  a  rental  should  be  charged  against  Judi- 
cial or  other  ofDcers  who  were  obliged  to  live  in  the  Canal  Zone. 

Moreover,  the  order  of  March  1,  1915  (above  quoted),  was  the  onjy  provision 
of  law  for  the  collection  of  rents  from  any  one,  and  that  order  applied  to 
employes  of  the  Panama  Canal  and  the  Panama  Bailroad,  and  not  to  the 
District  Judge  of  the  C^nal  Zone.  But  treating  the  Judge  as  an  employ^, 
then  we  find  that  for  a  period  of  three  months  less  six  days,  the  executive 
order,  authorizing  the  collection  of  rent  from  employes  of  the  Panama  Canal 
and  the  Panama  Railroad,  was  operative,  and  that  It  was  then  suspended  as  to 
the  persons  or  class  of  persons  to  whom  it  had  been  made  applicable,  namely 
to  the  employes  of  the  Panama  Canal  and  the  Panama  Railroad  Company. 
This  executive  order  which  authorized  the  collection  of  rent  from  the  em- 
ployes was  suspended  during  the  time  of  the  occupancy  of  the  house  by  Judge 
Jackson,  and  for  which  he  is  charged  rent  by  the  resjmndent.  It  must  there- 
fore be  held  that  there  was  an  absence  of  authority  on  the  part  of  any  one 
to  make  such  a  charge. 

It  may  be  well  to  remember  in  this  connection  that  no  private  persons  could 
erect  a  house  on  the  Canal  Zone  for  his  Individual  use.  The  Jndge  was  re- 
quired by  act  of  Congress  to  reside  in  the  Canal  Zone,  and  under  the  circum- 
stances It  was  not  possible  for  him  to  do  so  except  by  living  In  one  of  the 
houses  owned  by  the  government.  That  he  should  occupy  such  house  seemed 
to  have  been  understood  as  being  In  the  contemplation  of  Congress.  In  the 
absence  of  any  legislative  expression,  it  cannot  be  believed  that  It  was  the 
intention  of  Congress  that  the  Judge,  whose  office  was  created  by  the  Congress, 
and  who  was  required  to  reside  in  the  Canal  Zone,  should  rent  quarters  from 
the  government  or  from  any  subsidiary  governmental  agency. 

9.  But  the  respondent  contends  that  he  has  the  right  to  withhold  a  part  of 
the  salary  of  the  Judge,  fixed  and  appropriated  for  by  law,  because  the 
Adamson  Act  provides  that  the  Judge  shall  not  receive  any  emoluments  except 
his  salary.  Pretermitting  for  the  time  being  the  consideration  of  other  phases 
of  the  c^se  or  questions,  let  us  ascertain  the  meaning  of  emoluments.  The 
definition  of  the  term  Is  ascertained  from  adjudged  cases  dted  in  Words  and 
Phrases,  voL  3,  p.  2367,  where  It  is  said:  "Emolument  Is  the  profit  arising 
from  olfice  or  employment;  that  which  la  received  as  compensation  for  serv- 
ices, or  which  is  annexed  to  the  possession  of  oflice,  as  salary,  fees,  and  per- 
quisites." I  think  it  may  be  said,  therefore,  that  an  emolument  is  something 
positively  and  directly  conferred,  as  compensation  or  gain,  that  the  holder  of 
an  office  receives,  and  not  something  necessarily.  Inseparably,  and  incidentally 
used  by  him  in  the  discharge  of  his  duty,  a  duty  for  whjch  he  Is  paid  a  fixed 
salary.  Certainly  it  would  not  be  contended  that  an  employe,  for  instance,  a 
locomotive  engineer,  could  be  charged  for  the  use  of  the  locomotive  which 
was  necessary  in  the  performance  of  work  he  was  hired  to  do.  We  must  not 
forget  that  It  was  the  expressed  Intention  to  have  the  Judge  reside  In  the  Zone, 
and  Ulis  Intention  Is  Just  as  plain  as  was  the  other  intention  that  he  should 
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perform  Judicial  work.  HU  physical  presence  on  tlie  Zone  was  required,  and 
be  could  not  possibly  obtain  a  habltatltMi  there  except  frcmi  the  government. 
This  question  here  is  analogous  to  the  one  involved  in  McCoy  v.  Handlln, 
35  S.  D.  487,  153  N.  W.  361,  L.  B.  A.  1915E,  858.  In  that  case  the  contest  was 
over  an  extxa  allowance  of  a  specified  sum  per  month  to  such  Judges  of  the 
Supreme  Court  as  take  up  their  residence  at  the  capltol  (of  South  Dakota),  to 
meet  the  extra  expenses  thereby  caused.  The  Constitutional  provisions  of  the 
state  were  that:  "They  [the  Supreme  Court  Judges]  shall  receive  no  fees  or 
perquisites  whatever  for  the  performance  of  any  duties  connected  with  their 
offices.  It  shall  not  be  competent  for  the  Legislature  to  increase  the  salaries 
of  the  otUcers  named  in  this  article  except  as  herein  provided."  And,  again, 
that:  "The  Judges  of  the  Supreme  Court  •  •  •  shall  each  receive  such 
salary  as  may  be  provided  by  law,  consistent  with  this  Constitution,  and  no 
such  Judge  shall  receive  any  compensation,  perquisite  or  emolument  for  or 
on  account  of  his  office  in  any  form  whatever,  except  such  salary."  An  extra 
allowance  by  the  Legislature  of  a  specified  sum  per  month  for  such  of  the 
judges  of  the  Supreme  Court  as  take  up  their  residence  at  the  capitol,  to  meet 
the  extra  expenses  thereby  caused,  was  held  not  to  be  inhibited  by  the  constitu- 
tional provisions  quoted.  The  proceeding  there  was  for  mandamus  against 
the  auditor  for  the  allowance  of  a  specified  sum  to  such  of  the  Judges  as  had 
taken  up  their  residence  at  the  capitol,  etc.,  and  was  resisted  by  the  auditor 
upon  the  ground  that  the  allowance  of  such  sum  per  month  was  In  contraven- 
tion of  the  state  Constitution.  The  decision  of  the  court  was  against  the  con- 
tention of  the  auditor.  The  opinion  was  w^  considered,  instructive,  and  Is 
illuminating  in  the  consideration  of  the  instant  case.  There  it  was  said:  "It 
is  clear  that  the  liCglslature  did  not  intend,  in  the  enactment  of  such  legisla- 
tion, to  increase  the  salaries  of  the  Judges,  or  to  grant  them  any  perquisites 
or  emoluments  for  the  discharge  of  their  duties,  but  only  intended  to  assure 
them,  in  so  far  as  possible,  that  for  the  performance  of  their  official  duties 
alone,  and  not  for  the  performance  of  such  duties  and  the  payment  of  the 
expenses  incident  thereto,  they  should  receive  the  salaries  provided  by  law 
for  the  performance  of  such  duties."  And,  again,  the  court  said :  "These  men 
[the  framers  of  the  Constitution  of  South  Dakota]  must  have  known  that 
section  1,  art.  2,  of  the  federal  Constitution  declared  that  the  President  should 
receive  for  his  services  a  compensation  'which  shall  neither  be  increased  nor 
diminished  during  the  period  for  whitih  he  shall  have  been  elected,  and  he 
shall  not  receive  within  that  period  any  other  emolument  from  the  United 
States  or  any  of  them.'  These  men  must  have  known  that  the  word  'emolu- 
ment' was,  as  recognized  by  every  authority,  a  term  broad  and  comprehensive, 
one  which  Includes  witliin  It  'perquisites,'  'salary,'  'compensation,'  'pay,' 
'wages,'  and  'fees.'  These  men  must  have  known  that,  with  the  above  pro- 
visions of  the  federal  Constitution  in  force,  the  Congress  of  the  United 
States,  a  body  of  men  which  at  all  times  during  the  history  of  this  govern- 
ment has  had  among  its  meml)ers  many  of  the  greatest  constitutional  lawyers 
of  the  day,  had  enacted  legislation  under  which  the  President,  for  nearly  a 
century  prior  to  the  framing  of  our  Constitution,  had  been  furnished  a 
home,  horses,  carriages,  servants,  household  equipment,  and  many  other 
things  incidental  to  and  appropriate  to  his  high  office.  These  men  must  have 
known  that  such  federal  legislation  had  never  been  questioned  either  as  re- 
gards its  propriety  or  Its  constitutionality.  These  men  must  have  known  that 
in  practically  every  state  in  the  Union  (in  many  of  which  there  were  con- 
stitutional provisions  similar  to  the  one  above  referred  to  in  the  federal  Con- 
stitution and  to  the  ones  relied  upon  by  defendant  in  this  case)  there  had 
been  legislative  enactments  making  provisions  for  the  several  Governors  simi- 
lar to  those  made  by  the  federal  Congress  for  the  President,  as  well  as  innu- 
merable measures  appropriating  money  to  be  paid  other  officers  to  recompense 
them  for  expenses  incurred  in  the  discharge  of  their  official  duties.  Is  it 
possible  for  any  one  to  presume  that  these  men,  with  all  these  facts  in  mind, 
intended,  by  the  words  used  In  our  Constitution,  to  prohibit  allowances  for 
expenses  incident  to  the  discharge  of  public  duties?  Further  light  has  since 
l)een  thrown  upon  the  construction  given  to  the  provision  of  the  federal  Con- 
stitution above  referred  to  by  the  act  of  June  23, 1906  (34  Stat,  at  L.  454,  c.  3523 
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IComp,  Stat  1918,  {  225]),  which  provides:  "That  hereafter  there  may  be  ex- 
pended for  or  oa  account  of  the  traveling  expenses  of  the  President  of  the 
United  States  such  sums  as  Congress  may  from  time  to  time  appropriate,  not 
exceeding  $25,000  per  annum,  such  sum  vfhen  appropriated  to  be  expended  In 
the  discretion  of  the  President  and  accounted  for  on  his  certificate  solely." 
Under  appropriations  thereafter  made  by  Congress,  Presidents  Roosevelt  and 
Taft  received,  and  to-day  President  Wilson  Is  receiving,  thousands  of  dollars 
each  year.  So  far  as  we  know,  it  has  never  been  suggested  that  the  money  so 
allowed  was  an  'emolument,'  and  therefore  unconstitutional.  No  one  has 
ever  seen  fit  to  accuse  these  Presidents  of  being  grafters.  The  judges  of  the 
federal  courts,  whose  salaries  are  fixed  by  a  law,  declaring  that  such  salaries 
shall  be  the  'compensation  for  their  official  services,'  draw  from  the  United 
States  Treasury  a  sum  not  exceeding  $10  per  day  when  absent  from  the 
places  of  their  residence.  Act  March  3,  1911,  c.  231,  S  259,  36  Stat  at  L.  1161 
(Comp.  Stat  1913,  f  1236).  This  allowance  is  not  given  as  an  Increase  of 
salary  but  to  cover  the  expenses  incident  to  their  being  away  from  home  in 
the'  discharge  of  their  duties." 

Paraphrasing,  it  may  be  said  that  the  use  of  the  house  by  Judge  Jackson 
cannot  be  held  to  be  an  increase  of  salary,  but  was  no  more  than  the  necefesary 
inseparable  Incident  to  his  compliance  with  his  positive  duty  to  reside  within 
the  Canal  Zone  during  the  term  of  his  ottlce.  Section  8,  supra,  vol  37,  pt  1, 
U.  S.  Stat,  at  L.  62d  Cong.  p.  565.  The  relator  was  compelled  to  reside  within 
the  Canal  Zone,  and  necessarily  could  occupy  no  house  except  one  furnished 
by  the  govemment  It  seems  fair  to  say  that  tf  Congress  had  Intended  the 
judge  to  pay  rent  for  the  occupancy  of  a  house  In  the  Canal  Zone,  when  it 
required  him  to  redde  there,  it  must  be  presumed  that  It  would  have  been  so 
stated  in  the  Adamson  Act  The  lawmakers  knew  that  the  United  States 
govemment  was  the  owner  of  all  buildings  in  the  Canal  Zone,  and  that  the 
Judge  required  to  reside  there  must  occupy  one  of  those  buildings.  By  way  of 
re-enforcement  of  this  view  it  may  be  said  that  the  members  of  Congress  were 
familiar  with  the  fact  that  under  the  acts  or  ordinances  of  the  Isthmian  Canal 
Commission  the  former  members  of  the  Canal  Zone  judiciary  had  occupied 
houses  free  of  rent.  Act  1  of  the  Isthmian  Canal  Commission  of  August  16, 
1904,  in  referring  to  each  of  the  Circuit  and  Supreme  Court  Judges,  provided 
as  follows:  '"During  his  term  of  office  he  shall  be  furnished  a  dwelling  house 
or  apartment  or  in  lieu  thereof  a  sum  of  money  equal  to  8%  of  his  annual 
salary,  at  the  option  of  the  Commission." 

The  Adamson  Act  continued  In  operation  all  the  acts  of  the  Isthmian  Canal 
Commission  not  repugnant  to  the  provisions  of  that  act  Itself.  This  Is  shown 
by  section  2,  of  the  act  as  follows:  "That  all  laws,  orders,  regulations,  and 
oirdlnances  adopted  and  promulgated  in  the  Canal  Zone  by  order  of  the  Presi- 
dent for  the  govemment  and  sanitation  of  the  Canal  Zone  and  the  construction 
of  the  Panama  Canal  are  hereby  ratified  and  confirmed  as  valid  and  binding 
until  Congress  shall  otherwise  provide  The  existing  courts  established  in  the 
Canal  Zone  by  executive  order  are  recognized  and  confirmed  to  continue  in 
operation  until  the  courts  provided  for  In  this  act  shall  be  established."  This 
provision  has  direct  reference  to  the  courts;  consequently,  when  the  act 
required  the  Judge  to  reside  within  the  Canal  Zone,  his  occupancy  of  a  house 
belonging  to  the  government  or  its  subsidiary,  in  the  Canal  Zone,  free  of  rent, 
when  there  had  never  been  any  stipulation  for  the  payment  of  rent,  cannot  be 
considered  an  emolument.  It  was  no  Increase  of  salary.  It  was  no  profit. 
His  occupancy  of  the  house  as  a  residence  constituted  an  Incident,  and  per- 
haps also  an  Inducement  to  the  discharge  of  his  duty  while  away  from  his 
home  In  the  United  States. 

[11]  In  his  letter.  Introduced  in  evidence  in  this  case,  the  Attorney  Genecal 
of  the  United  States,  Mr.  Gregory,  when  called  upon  by  the  Governor  of  the 
Panama  Canal  and  the  auditor,  the  respondent  here,  to  pass  upon  the  legality 
or  Illegality  of  withholding  from  the  relator  his  salary,  cited  with  approval 
the  Benedict  Case,  supra,  and  appropriately  said  that  the  question  which  the 
auditor,  respondent  here,  has  taken  upon  himself  the  authority  to  decide,  and 
to  finally  decide,  "was  one  for  judicial  rather  than  administrative  determina- 
tion, and  that  It  was  a  claim  that  conld  only  be  enforced  through  proceedings 
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in  the  conrts."  Mr.  Gregory  Is  not  the  only  Attorney  General  who  has  passed 
upon  cases  Inrolving  this  question.  On  June  27,  1883,  Mr.  M^ury  gave  the 
opinion,  as  to  the  right  of  the  Secretary  of  the  Treasury  ft>  withhold  from 
the  salary  of  a  federal  judge  an  amount  which  had  been  adjudicated  against 
him  in  favor  of  the  United  States,  In  a  final  Judgment  (Ops.  Atty.  Gen.  20,  626), 
as  follows: 

"Sir :  It  appears  by  the  letter  of  the  First  Comptroller  of  the  Treasury  of 
May  27,  ultimo,  addressed  to  you,  that  the  United  States  has  recently  recover- 
ed a  judgment  in  the  Supreme  Court  of  the  District  of  Columbia  against  the 
Hon.  Nathan  GofT,  as  surety  on  the  official  bond  of  James  M.  Ewlng,  formerly 
disbursing  clerk  of  this  department,  for  the  sum  of  $9,000.00  with  Interest  and 
costs,  and  you  have  referred  the  letter  to  me  for  an  opinion  upon  the  following 
questions  presented  therein: 

"1.  Does  the  act  of  March  3,  1875  (18  Stat.  481),  authorize  and  require  the 
Secretary  of  the  Treasury  to  withhold  the  salary  due  a  public  officer  who  Is 
Indebted  to  the  United  States? 

"2.  If  BO,  is  there  any  exception  in  the  case  of  a  federal  Judge?" 

"As  I  may  not,  however,  give  an  opinion  on  a  hypothetical  question  witboat 
exceeding  my  power  as  defined  by  law,  I  must.  In  complying  with  your  request, 
confine  myself  to  the  case  calling  for  the  action  of  your  department,  and  shall 
accordingly  proceed  to  consider  whether  Act  March  3,  1875,  c.  149  (18  Stat.  481 
[Comp.  St.  1916,  i  6407]),  authorizes  and  requires  the  Secretary  of  the 
Treasury  to  withhold  Judge  GofTs  salary  as  a  Circuit  Judge  of  the  United 
States  for  the  Fourth  Circuit,  until  the  Judgment  recovered  against  him  as 
aforesaid  shall  have  been  satisfied  in  that  way. 

"The  act  of  March  3,  1875,  Is  entitled  'An  act  to  provide  for  deducting  any 
debt  due  the  United  States  from  any  Judgment  recovered  against  the  United 
States  by  such  debtor,'  and  provides  as  follows:  'That  when  any  final  judg- 
ment recovered  against  the  United  States  or  other  dalm  duly  allowed  by  legal 
authority,  shall  be  presented  to  the  Secretary  of  the  Treasury  for  payment, 
and  the  plaintiff  or  claimant  therein  shall  be  Indebted  to  the  United  States  in 
any  manner,  whether  as  principal  or  surety,  it  shall  be  the  duty  of  the 
Secretary  to  withhold  payment  of  an  amount  of  such  judgment  or  claim  equal 
to  the  debt  thus  due  to  the  United  States.' 

"It  would  be,  in  my  Judgment,  to  abandon  the  ordinary  sense  of  language 
an(^  to  adopt  an  unlocked  for  interpretation  to  hold  that  It  was  lik  the  con- 
templation of  Congress  to  Include,  under  the  expression  'claim  duly  allowed 
by  legal  authority,'  the  right  of  a  federal  judge  to  have  his  salary  paid  to  him 
out  of  money  in  the  Treasury  appropriated  by  law  for  that  purpose. 

"The  allowance  of  a  claim  against  the  United  States  involves  a  discretion 
which  partakes  of  a  Judicial  character,  but  it  is  awarent  that  there  is  no 
room  for  the  exercise,  by  any  legal  authority,'  of  such  a  discretion  with  refer- 
ence to  the  salary  of  a  Judge,  which  the  law  requires  to  be  i>aid,  If  there  is 
money  In  the  treasury  applicable  to  It,  and  failure  to  pay  which  Is  an  (^dail 
delinquency  which  may  be  summarily  corrected  by  mandamus. 

"Without  going  into  the  constitutional  question  and  the  question  of  policy 
suggested  in  the  First  Comptroller's  letter,  I  content  myself  with  saying  that 
this  Is  not  a  case  where  the  ordinary  sense  of  the  language  of  the  statute 
should  be  extended  by  construction." 

In  addition.  Attorney  General  Black,  under  date  of  July  21,  1858,  rendered 
an  opinion  (9  Ops.  Atty.  GenL  p.  198),  an  excerpt  of  which  reads  as  follows: 
"Though  I  doubt  the  power  of  the  Secretary  of  the  Treasury  in  the  presMit 
state  of  the  law  to  set  up  a  counterclaim  of  any  kind  in  order  to  avoid  pay- 
ment of  a  Judgment  which  Congress  has  ordered  him  to  pay,  yet  I  do  not 
think  there  would  be  Impolicy  or  danger  of  giving  him  such  power,  where 
the  counterclaim  is  also  a  Judgment,  or  where  It  is  established  by  evidence 
so  concl\islve  that  the  opposite  party  is  estopped  from  denying  It.  In  such  a 
case,  he  would  be  required  to  pass  on  nothing  which  Is  open  to  dispute.  His 
function  would  be  merely  ministerial,  consisting  In  nothing  but  the  subtrac- 
tion of  one  claim  from  the  other  and  ascertaining  the  difference.  But  here 
is  a  claim  fiercely  contested.  It  has  never  been  adjudicated  in  favor  of  the 
government    If  it  has  ever  been  passed  upon  by  any  court,  the  Judgment  was 


Digitized  by 


Google 


SMITH   V.  JACKSON  773 

against  It  There  is  not  a  word  on  record  about  it  All  ttke  evidence  con- 
cerning it  pro  and  con  is  in  pals.  Every  fact  asserted  by  one  party  is  not 
only  opMi  to  contradiction  by  the  other,  but  Is  In  fact  contradicted,  and  I 
have  no  doubt  Is  most  potently  believed  to  be  untrue.  Not  tmly  are  all  the 
facts  vehemently  disputed,  but  the  parties  are  as  wide  asunder  as  the  poles 
on  every  question  of  law.  It  is  proposed  that  this  complicated  entanglement 
shall  be  settled  in  the  dhamber  of  an  executive  officer,  without  a  trial,  without 
a  judge  or  Jury,  without  examining  witnesses,  and  without  hearing  counsel. 
No  such  jurisdiction  is  given  to  the  Secretary  of  the  Treasury  by  any  law, 
and  if  the  Constitution  is  not  a  dead  letter,  Congress  cannot  confer  it.  The 
fifth  amendment  declares  that  'no  person  shall  be  deprived  of  his  life,  liberty 
or  proi)erty,  without  due  process  of  law.'  This  means,  and  has  always  been 
held  to  mean,  that  the  right  of  a  citizen  to  his  property,  as  well  as  his  life 
or  liberty,  could  be  taken  away  only  upon  an  open,  public,  and  fair  trial  before 
a  Judicial  tribunal,  according  to  the  forms  prescribed  by  the  law  of  the  land 
for  the  investigation  of  such  subjects.  If  an  executive  officer  can  make  an 
order  that  the  widow  and  children  of  Reeslde  shall  be  deprived  of  $24,000 
without  a  trial,  then  the  same  officer  may,  with  equal  propriety.  Issue  a  war- 
rant to  bang  tbem,  since  the  Constitution  puts  life  and  property  on  the 
same  footing.  •  •  •  If  Congress  had  power  to  confer  this  kind  of  juris- 
diction <m  the  head  of  the  Treasury  Dqmrtment,  and  would  exercise  it  by 
passing  a  law  to  Invest  him  with  all  tbe  authority  which  courts  and  juries 
together  are  clothed  with  by  any  defalcation  act  ever  passed,  still  the  Secre- 
tary could  not  set  ofC  this  claim  against  that  of  Mrs.  Reeslde.  Her  demand  is 
res  adjudlcata — fixed  and  settled  by  a  judgment — and  the  payment  of  it  in 
full  Is"  sanctioned  by  an  act  of  Congress.  The  counterclaim  of  the  Government 
rests  on  parol  evidence  disputed  and  denied.  Now,  It  is  well  settled  that 
where  one  party  has  a  judgment  the  other  can  never  set  off  against  that 
judgment  a  claim  not  reduced  to  judgment,  however  clearly  he  may  be  able  to 
prove  it  He  is  always  remitted  to  his  action.  For  these  reasons,  and  for 
others  which  might  be  adduced,  I  am  perfectly  satisfied  that  the  Secretary 
of  the  Treasury  has  no  power  to  stop  the  payment  of  the  money  adjudged  to 
Mrs.  Reeslde,  however  well  he  may  be  satisfied  in  his  own  mind  that  the 
counterclaim  is  well  founded.  If  he  is  coavinced  of  the  indebtedness  alleged, 
he  should  order  a  suit  to  be  brought,  and  give  the  party  a  fair  chance  to  be 
heard  before  the  regular  tribunals  of  the  country.  I  am  not  aware  that  such 
power  was  ever  claimed  before  it  was  used  by  the  late  Secretary  in  this  case ; 
but  if  it  be  a  practice  of  the  department  it  ought  to  be  immediately  abolished, 
for  it  is  unjust,  unlawful,  and  unconstitutional."  This  language  is  apposite  in 
the  present  controversy.  , 

As  to  tbe  force  and  legal  effect  of  an  official  opinion  of  the  Attorney  Gen- 
eral of  tlte  United  States  when  rendered  to  aw  executive  or  administrative 
officer  we  can  do  no  t>etter  than  to  refer  to  the  opinion,  rendered  to  the  Sec- 
retary of  the  Treasury  on  date  of  February  12,  1884,  by  the  Attorney  Gen- 
eral, Richard  Olney  (Opinions  of  Attorney  General,  vol.  XX,  722)  as  follows: 
"The  act  of  1870,  section  4,  establishing  the  Department  of  Justice,  provided 
that  written  opinions  prepared  by  a  subordinate  in  the  department  may  i)e 
approved  by  the  Attorney  General,  and  that  'such  approval  so  indorsed  there- 
on shall  give  the  opinion  the  same  force  and  effect  as  belong  to  the  opinions  of 
the  Attorney  General.'  This  provision  is  embraced  In  substantially  the  same 
language  in  section  358  of  the  Revised  Statutes.  Evidently,  therefore.  Con- 
gress contemplates  that  the  official  opinions  signed  or  indorsed  in  writing  by 
tbe  Attorney  General  shall  have  some  actual  and  practical  force.  Congress' 
intention  cannot  be  doubted  that  administrative  officers  should  regard  them  as 
law  until  withdrawn  by  the  Attorney  General  or  overruled  by  the  courts, 
thus  confirming  the  view  which  generally  prevailed,  though  sometimes  hesi- 
tatingly expressed,  previous  to  the  establishment  of  the  Department  of  Jus- 
tice." SOpin,  97;  eOpln.  334;  7  Opin.  699,  700 ;  9  Opln.  35,  37.  The  question 
now  presented  iS'  substantially  the  same  as  that  presented  last  summer.  The 
duty  of  this  department  ended  with  the  rendition  of  the  opinion,  and  it  cannot 
with  propriety  advise  further."    17  Opln.  332. 

Mr.  Attorney  General  Gregory  was  correct  in  saying  that  if  the  authorities 
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In  the  Oanal  Zone  believe  that  the  relator  in  the  present  case  owed  a.ny 
amounts  of  money  whatsoever  to  the  Panama  Canal  it  was  "a  Question  for 
Judicial  rather  than  administrative  determination,"  and  that  the  claim  no^ 
urged  by  the  respondent  In  this  case  "could  only  be  enforc«l  through  proceed- 
ings in  the  courts."    That  Is  a  sententious  and  felicitous  statement  of  this  case. 

Judge  Jackson  has  never  had  his  day  in  court.    He  has  been  derived  of  bis 
salary,  or  the  sum  of  11,131.76,  without  due  process  of  law.    It  has  been  wltli- 
held  from  him  by  the  refusal  of  the  auditor  in  this  case  to  issue  his  voucber 
upon  which  the  salary  is  paid,    The  Indebtedness  is  denied  by  Judge  Jackson. 
He  denies  It  upon  the  grounds  that  there  was  no  law  or  regulation  under 
which  the  Indebtedness  was  or  could  have  been  created.    He  denies  that  the 
respondent  has  authority  to  withhold  any  part  of  his  pay  in  the  collection 
of  an  alleged  but  disputed  Indebtedness.    And  yet  the  executive  officer  has  sat 
as  a  court,  and,  without  evidence  or  hearing,  except  what  he  considered  evi- 
dence, and  except  what  be  considered  a  hearing,  decided  a  controversy  that  be 
created  by  his  own  action.    He  has  passed  upon  a  disputed  claim  which  Is  a 
disputed  claim  merely  because  he  has  created  the  dispute  in  refusing  to  make 
payment  where  it  was  his  plain  duty  to  make  such  payment     His  con- 
duct, however  good  his  intention  may  have  been,  hardly  falls  short  of  being 
.shocking  to  the  Judicial  sense  of  Justice,  proper  and  orderly  procedure,  in  a 
matter  that  Is  clearly  Justiciable.    Perhaps  It  is  not  to  be  doubted  that,  if, 
after  he  had  made  a  careful  examination,  the  Attorney  General  bad  found 
Judge  Jackson  was  Indebted,  owed  the  items  amounting  to  the  salary  wbidi 
has  been  withheld  by  the  auditor,  the  account  would  have  been  settled  without 
court  proceedings,  or,  if  not  so  settled,  then  appr(H>rlate  court  action  would 
have  been  had  for  its  collection.    In  any  event  Judge  Jackson  was  entitled 
to  his  day  in  coiut.    But  the  auditor  here  held  that,  having  the  money  for 
Judge  Jackson  under  his  control  and  subject  to  his  disbursement,  be  bad 
the  right  to  determine  the  claim  against  Judge  Jackson,  one  disputed  iu 
luw  and  in  fact,  and  now  Insists  that  his  summary  way  of  determining  an. 
issue  of  law  and  an  issue  of  fact,  and  the  collection  by  deduction  from  the 
judije's  salary  of  a  disputed  Indebtedness,  cannot  be  reviewed  or  questioned 
l)y  the  court.    Notwithstanding  that  view,  I. think  the  Attorney  General  was 
right  In  saying  that  the  matter  "was  one  for  Judicial  rather  than  administra- 
tive determination,"  and  that  whatever  demand  or  oifset  that  the  govern- 
ment may  hare  "could'  only  be  enforced  through  proceedings  in  the  courts." 

The  counsel  for  the  respondent  In  the  oral  argument  before  me  insisted 
that  Gratiot  v.  United  States,  reported  In  16  Pet.  336,  10  L.  Ed.  759,  authorizes 
the  respondent  to  retain  as  an  offset  the  amount  claimed  by  him  to  be  due 
from  Judge  Jackson.  The  following  quotation  shows  the  ruling  In  that  case : 
"There  is  another  instruction  asked  under  this  exception,  in  a  complicated 
form,  but  which  mainly  tum^  upon  a  consideration  whether  the  Treasury 
Department  had  a  right  to  deduct  the  pay  and  emoluments  of  the  defendant, 
as  a  general  of  the  army,  and  while  he  was  <^ef  engineer,  by  setting  them  off 
against  the  balance  reported  against  him,  on  account  of  his  superlateudency 
of  Forts  Monroe  and  Calhoun.  In  our  Judgment,  the  point  Involves  no  serious 
difficulty.  The  United  States  possess  the  general  right  to  apply  all  sums  due 
for  such  pay  and  emoluments  to  the  extinguishment  of  any  balances  due  to 
them  by  the  defendant  on  any  other  account,  whether  owed  by  him  as  a  pri- 
vate individual  or  as  chief  engineer.  It  is  but  the  exercise  of  the  common 
right,  which  belongs  to  every  creditor,  to  apply  the  unappropriated  moneys  of 
his  debtor,  in  his  hands,  in  extinguishment  of  the  debts  due  to  him."  The 
opinion  in  that  case  does  not  sustain  the  contention  of  the  respondent  that 
treasury  officials  have  the  right  to  make  deductions  from  salaries  of  other 
officers  whenever,  in  the  opinion  of  treasury  officials,  such  officers  may  be 
indebted  to  the  United  States.  An  examination  of  the  opinion  in  that  case 
shows  that  no  such  broad  principle  as  that  contended  for  was  declared  The 
facts  of  that  case  are  essentially  different  from  those  in  the  instant  one.  Gen. 
Gratiot  was  a  disbursing  officer  of  the  United  States  Army,  and  as  such  he 
had  drawn  large  sums  of  money  from  the  federal  treasury  on  warrants  signed 
by  himself.  He  later  converted  to  his  own  use  the  sum  of  $30,000.00  from  one 
of  the  sums  which  had  been  drawn  by  him  for  engineering  work  under  con- 
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strnctlon.  In  fbe  statement  of  the  Attorney  General  It  was  asserted  tbat 
Gen.  Gratiot  made  no  objection  to  the  stopping  of  his  pay.  He  contended,  and 
contended  only,  that  the  amount  of  his  defalcation  should  be  credited  to  an 
account  other  than  that  to  which  the  treasury  otBdals  had  credited  it.  He 
Insisted  that  the  ?30,000  embezzled  by  him  should  be  charged  to  a  particular 
account  that  he  favored.  The  court  decided  In  effect  that  the  United  States 
had  a  right  to  apply  the  portion  of  Gen.  Gratiot's  salary  then  due  and  owing 
to  any  of  the  accounts  as  it  saw  fit  he  had  admittedly  settled,  being  a  de- 
faulter on  all  of  bis  accounts. 

As  has  been  shown,  the  amount  of  the  relator's  salary  had  been  fixed  by  law, 
and  the  money  for  Its  payment  appropriated,  and  was  by  the  terms  of  the 
law  In  the  t>ossessloD  or  under  the  control  of  this  respondent  as  disbursing 
ofBcer,  and  he,  as  such,  was  under  the  legal  obligation  to  pay,  or  under  the 
regulations  and  practice  to  do  his  part  in  the  payment  of,  such  salary.  There 
was  nothing  left  to  be  determined  by  his  judgment  or  according  to  his  discre- 
tion. The  judge  having  served  as  judge,  the  law  itself  automatically  audited 
and  determined  the  amount  to  be  paid  to  him.  The  case  of  McCoy  v.  Handlln, 
supra,  Is,  I  think.  In  xx>lnt  as  I  have  endeavored  to  show,  for  there  it  was  said  : 
"On  the  other  band,  where  the  amount  claimed  is  fixed  by  law,  as,  for  in- 
stance, an  ofilcer's  salary,  the  auditor  is  vested  with  no  discretion  whatever. 
If  he  is  satisfied  as  to  the  Identity  of  the  officer,  claiming  a  salary,  it  Is  his 
duty  to  issue  his  warrant  for  the  amount  so  fixed.  In  that  case,  there  is 
nothing  to  be  determined  by  an  action  at  law,  and,  if  the  auditor  refused  to 
issue  the  warrant,  mandamus  Is  a  proper  remedy  to  compel  him  to  Issue  the 
same." 

In  Fowler  y.  Pelrce,  2  Cal.  165-167,  the  court  said:  "It  is  true  that  courts 
cannot  compel  Judicial  or  other  officers  vested  with  legal  dlBcretion  to  act 
otherwise  than  in  the  exercise  of  that  discretion.  In  the  present  case,  it  is  the 
duty  of  the  Comptroller  to  audit  the  appellant's  account.  The  nature  and 
amount  of  the  services  are  ascertained,  or  not  disputed,  and  the  law  has  fixed 
a  compensation.  The  Comptroller,  who  Is  bound  to  know  the  law  by  which  he 
is  required  to  act,  has  no  discretion  in  such  a  case.  Nothing  remains  to  be 
ascertained.  He  must  audit  the  account  according  to  the  law  in  force;  and 
it  will  be  no  sufficient  answer  to  a  mistake  or  refusal  on  his  part  to  say  he 
acted  according  to  his  discretion.  The  act  of  auditing  an  account,  under  cir- 
cumstances like  these,  becomes  merely  ministerial,  and  can  be  enforced  by 
mandamus." 

In  State,  etc,  Collens  v.  Jumel,  Auditor,  30  La.  Ann.  861-864,  the  court  de- 
clared: "When  a  judge  has  acquired  his  office  In  the  mode  designated  by  the 
Constitution,  he  has  a  vested  right  to  Its  emoluments  during  the  term  fixed 
by  the  Constitution  for  its  duration.  The  Legislature  canuot  deprive  him 
of  it  He  may  be  Impeded  in  the  exercise  of  his  judicial  functions.  He  may 
be  shorn  of  judicial  power,  and  be  deprived  of  the  opportunity  to  discbarge 
the  duties  imposed  upon  him  by  the  acceptance  of  his  office,  but  he  cannot  be 
divested  of  the  office  except  by  one  of  the  modes  appointed  by  the  Constitution 
for  that  purpose,  and  he  cannot  be  denied  his  just  demand  of  payment  of  the 
salary,  which  is  prohibited  from  being  Increased  or  diminished  during  his 
term.  All  devices  tending  to  abrasion  of  the  Independence  of  the  judiciary. 
or  to  subject  it  to  legislative  or  popular  caprice,  have  been  uniformly  con- 
demned by  the  wisest  men  of  our  country.  Numerous  incidents  have  occurred 
In  the  states  of  attempts  of  the  Legislatures  to  oust  judges  from  their  consti- 
tutional offices,  and  deprive  them  of  their  salaries,  and  In  no  Instance  has  the 
doctrine  aimounced  in  the  relator's  case  In  the  Twenty-Sixth  Annual  found 
any  favor.  •  •  ♦  The  independence  of  the  judicial  department  of  the  gov- 
ernment is  at  once  the  anchor  of  our  stability,  the  prop  of  our  strength,  and 
the  shield  of  our  defense.  •  •  •  The  relator  is  entitled  to  his  salary  for 
the  term  of  his  office,  not  Included  In  his  former  suit,  and  the  respondent 
should  have  audited  his  claim  therefor  to  the  extent  of  the  appropriations,  and 
drawn  the  warrants  upon  the  treasury  In  accordance  therewith."  In  the 
case  last  alwve  dted  It  appears  that  the  auditor  did  not  have  the  funds 
sufficient  to  pay  the  salary  of  the  judge,  but  nevertheless  the  writ  of  manda- 
mus Issued  for  such  funds  as  he  did  have  to  apply  to  the  payment  of  the  salary 
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of  that  Judge.  It  apparently  had  been  sought  by  the  Legislature  of  Louisiana 
to  legislate  the  relator  In  that  case  out  of  ottlce,  and,  although  the  relator, 
by  reason  of  the  act  of  the  Legislature,  had  no  judicial  function  to  perform  for 
a  considerable  period  of  time,  nevertheless  the  Supreme  Court  of  Louisiana 
held  that  he  was  entitled  tp  his  salary  irrespective  of  the  fact  that  he  uad 
not  performed  the  duties  of  his  office,  and  that  mandamus  would  lie  to  coupel 
the  payment  of  his  salary. 

It  seems  to  me  that  upon  reason  and  authority,  when  the  salary  has  been 
fixed  by  law  and  the  money  appropriated  for  its  payment,  that  the  officer  who 
controls  the  funds  refuses  to  pay  the  salary  to  the  one  entitled  thereto,  man- 
damus is  the  proper  remedy  and  the  only  remedy  which  the  aggrieved  party 
can  invoke  for  the  protection  and  enforcement  of  his  rights. 

Counsel  for  the  respondent  cited  the  case  of  Butterworth  v.  United  States, 
112  U.  S.  50,  68,  5  Sup.  Ct.  25,  34  (28  L.  Ed.  656),  in  support  of  his  contention 
that  mandamus  would  not  lie  in  the  present  case.  That  case  not  only  does  not 
support  this  contention,  but  it  expressly  negatives  it,  There  the  superior  of 
the  Commissioner  of  Patents,  the  Secretary  of  the  Interior,  had  overruled  the 
Commissioner,  who  had  already  exercised  his  Judgment  and  discretion  in 
deciding  that  the  relators  were  entitled  to  a  patent.  The  Supreme  Court  of 
the  United  States  stated  that,  irrespective  of  the  action  taken  by  the  superior 
of  the  Commissioner,  the  writ  of  mandamus  would  lie,  directing  him  to  issue 
the  patent  The  court  said:  "Some  question  is  made  as  to  the  remedy.  We 
think,  however,  that  mandamus  will  lie,  and  that  it  was  properly  directed  to 
the  Commissioner  of  Patents.  He  had  fully  exercised  his  Judgment  and'  dis- 
cretion when  he  decided  that  the  relators  were  entitled  to  a  i>atent.  The 
duty  to  prepare  it,  to  lay  it  before  the  Secretary  for  his  signature,  and  to 
countersign  it,  were  all  that  remained,  and  they  were  all  purely  ministerial. 
These  duties  he  had  failed  and  refused  to  perform  merely  out  of  deference  to 
the  claim  of  the  Secretary  to  reverse  and  set  aside  the  decision  on  the  merits 
in  favor  of  the  relators.    This  we  have  held  not  to  be  a  valid  excuse." 

10..  It  will  be  noted  that  the  respondent  has  withheld  $83.33  of  Judge  Jack- 
son's salary  for  five  days'  absence  from  the  Canal  Zone  in  excess,  as  it  is 
alleged,  of  the  six  weeks'  annual  vacation  allowed  under  the  Adamson  Act.  It 
is  thus  seen  the  respondent  was  under  the  misapprehension  that  Judge  Jack- 
son was  to  be  classed  as  a  day-laborer,  and  that  it  was  his  duty  as  auditor, 
so  he  contends,  to  "dock,"  to  Use  the  re^ondent's  language  as  a  witness  on 
this  trial,  Judge  Jackson's  salary  on  account  of  alleged  absence.  Of  course 
any  laborer  is  respected,  for  labor  is  honorable,  but  the  Judge  was  not  en- 
gaged to  work  by  the  hour  or  day.  It  is  sufficient  to  say  that  the  Act  of 
Congress  provided  that  Judge  Jackson  should  be  paid  an  annual  salary  of 
$6,000  Just  as  United  States  District  Judges  are  paid,  and  he  was  given  by 
statute  an  annual  leave  of  six  weeks;  and  that  this  does  not  preclude  the 
idea  that  he  could  lawfully  have  a  longer  leave  of  absence.  Undoubtedly  he 
could  have  been  granted  a  longer  leave,  and  undoubtedly  the  Judge  could  not 
be  deprived  of  the  six  weeks  allowed  by  the  statute.  If  vrithout  authority 
Judge  Jackson  absented  himself  from  the  Canal  Zone  for  a  period  of  time  not 
permitted  the  remedy  for  such  dereliction  was  not  committed  to  the  Judgment 
or  authority  of  the  respondent.  For  such  an  excess  the  Judge  was  amenable  to 
the  President,  with  his  power  of  removal,  or  to  Congress,  with  its  power  of 
Impeachment. 

The  Adamson  Act  does  not  provide  for  vacation  for  the  marshal  or  the 
district  attorney,  and  yet  they  have  taken  their  vacations  and  the  respondent 
made  no  deduction  from  the  salary  of  either  on  that  account  Presumably 
he  did  not  make  any  deduction  because  they,  perhaps,  took  leave  or  vacation 
by  the  consent  of  some  executive  functionary.  It  is  rather  strange,  to  say  the 
least  of  it  that  this  respondent  should  now  insist  he  has  the  right  to  with- 
hold a  part  of  Judge  Jackson's  salary  for  five  days'  absence  in  view  of  the 
fact  he  was  informed  that  the  Attorney  General,  the  head  of  the  Department  of 
Justice,  advised  that  the  Judge's  explanation  as  to  why  he  had  been  absent 
for  the  brief  time  mentioned  was  entirely  satisfactory.  And,  moreover,  it  Is 
stranger  still  that  this  respondent  should  withhold  the  five  days'  pay  from 
the  Judge  in  view  of  the  fact  that  the  Comptroller  of  the  Treasury,  upon 
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whom  the  respondent  says  he  relied  for  direction,  never  advised  him  to  uake 
any  such  deduction. 

I  do  not  believe  that  law  or  propriety  justified  the  respondent  In  this  case 
to  exercise  the  espionage  or  petty  supervision  over  the  time,  services,  and 
whereabouts  ot  the  judge  as  was  shown  by  the  testimony  on  the  trial.  The 
testimony  In  the  case  warrants  the  statement  that  the  judge  was  faithful, 
efficient,  and  Independent  In  the  discharge  of  the  duties  of  his  office.  And 
testimony,  Introduced  at  the  trial  without  objection,  showed  that  Judge  Jack- 
son had  so  pit^terly  and  fearlessly  adjudged  In  a  case  before  him  as  to  bring 
forth,  from  the  respondent,  a  published  criticism  upon  the  decision  by  the 
judge  In  that  given  case.  But  the  judge  was  independent  of  him,  and  If  he  is 
to  continue  to  be  Independent  of  the  respondent,  as  a  judge  ought  to  be,  he 
should  not  be  subservient  to  the  respondent  for  his  salary  or  compensation. 

In  deducting  $83.33  from  the  salary,  for  the  alleged  five  days'  absence  of  the 
Judge,  the  respondent  exceeded  his  authority. 

My  conclusion  is  that  the  withholding  of  $1,131.76  of  Judge  Jackson's  salary 
was  without  authority  of  law ;  that  it  Is  the  duty  of  respondent  to  Issue  his 
warrantor  pay  voucher  for  the  same;  that  mandamus  is  tie  proper  remedy  to 
compel  the  respondent  to  perform  this  ministerial  duty ;  and  that,  therefore, 
the  peremptory  writ  of  mandamus  must  be  Issued  as  prayed  for. 

It  is  accordingly  adjudge*}  and  ordered,  and  In  accordance  with  the  said 
opinion  the  court  finds  the  Issues  in  favor  of  the  relator  and  against  the  re- 
spondent, and  orders  that  the  writ  prayed  for  shall  Issue,  and  thereupon  final' 
judgment  herein  is  entered  and  the  writ  Issued. 

Charles  R.  Williams,  U.  S.  Atty.,  of  Ancon,  Canal  Zone,  Walter  W. 
Warwick,  Comptroller  of  the  Treasury,  and  B.  F.  Harrah,  both  of 
Washington,  D.  C,  for  plaintiff  in  error. 

Stevens  Ganson,  of  Panama,  Republic  of  Panama,  Lamar  C.  Quin- 
tero,  of  New  Orleans,  La.,  William  C.  Maclntyre,  of  Colon,  Republic 
of  Panama,  and  Chauncey  P.  Fairman,  of  Cristobal,  Canal  Zone,  for 
defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PER  CURIAM.    The  elaborate  opinion  of  Judge  Clayton  covers 
the  entire  case,  and  fully  justifies  the  judgment  rendered. 
We  find  none  of  the  assignments  of  error  well  taken. 
Judgment  affirmed. , 
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SPARKS  et  aL  V.  UNITED  STATES. 
(Gircnit  Court  of  Appeals,  Sixth  Circuit    May  8,  1917.) 
No.  2817. 
Post  Oitic];  ^=33S — Fbauduient  Use  or  Mails — Sohkices  to  Defraud. 
Where  defendants  were  charged  with  using  the  mails  In  furtherance  of 
a  scheme  to  defraud  depositors  and  creditors  of  a  bank  by  false  represen- 
tations as  to  its  financial  condition,  the  bank's  actual  solvency,  in  the 
sense  of  having  assets  of  value  In  excess  of  its  liabilities  and  the  ultimate 
collectibility  of  loans  to  the  bank,  was  not  conclusive  against  an  intent 
to  defraud,  as  creditors  were  defrauded,  within  the  meaning  of  the  l^w,  if 
induced  to  part  with  their  money  by  materially  false  representations  of 
the  bank's  financial  condition  and  its  ability  to  pay  its  Indebtedness  as 
it  matured  in  regular  course,  and  thereby  subjected  to  substantial  risk  of 
failure  to  recover  their  money  in  full. 
[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent.  Dig.  §  65.] 
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2.  Post  Office  $=33{> — Pbaudttlbiit  Use  of  Mails — Scheues  to  Detrattd. 

Under  Penal  Code  (Act  March  4, 1900,  c.  321)  {  215,  36  Stat.  1130  (Oomik 
SL  1916,  f  10386),  prohibiting  the  use  of  the  mails  In  furtherance  of 
schemes  to  defraud,  the  schemes  condemned  are  not  confined  to  devices 
by  which  It  is  Intended  that  the  customer  shall  receive  nothing  for  his 
money,  but  Includes  schemes  to  defraud  by  means  of  false  pretenses, 
though  used  in  the  prosecution  of  an  established  business,  legitimate  if 
honestly  conducted. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Cent.  Dig.  i  55.] 

3.  Post  O^ncE  «=>49 — FaAUDUi-EWT  Use  or  Mails — Evidence. 

On  a  trial  for  using  the  malls  in  furtherance  of  a  scheme  to  defraud 
depositors  and  creditors  of  a  bank  by  means  of  false  reports  concerning 
Its  financial  condition,  evidence  as  to  the  financial  condition  of  the  bank 
and  the  falsity  of  such  reports  held  suflicient  to  support  a  conviction 
of  such  of  the  defendants  as  knew  of  the  bank's  condition  and  were  con- 
nected with  such  reports. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  fg  84-86.] 

4.  Post  Office  ^=»50 — Travottlej^t  Use  of  Mailb — Questions  fob  Jubt. 

On  such  trial,  evidence  held  to  make  a  question  for  the  Jury  as  to  the 
guilt  of  a  director  and  cashier,  who  was  the  bank's  active  manager,  con- 
tinuously Id  the  bank,  and  passing  on  everything  in  a  banking  way,  and 
who  personally  signed  and  swore  to  each  of  the  reports,  mailed  them 
to  the  comptroller,  and  was  not  claimed  to  be  unfUnlliar  with  thdr 
contents. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  H  87-89.] 

5.  Post  Office  €=>49 — FEAirnirLSN'T  Use  of  Mails — Qubshons  fob  Jubt. 

On  such  trial,  evidence  held  Insufficient  to  make  a  questicm  for  the 
Jury  as  to  the  guilt  of  a  former  director  In  the  bank,  who  claimed  not  to 
have  been  a  director  during  any  part  of  the  period  covered  by  the  al- 
leged fraudulent  scheme,  though  he  was  Indebted  to  the  bank,  had  over- 
drafts with  it,  and. adjusted  them,  once  only  tonporarlly,  at  the  time 
the  reports  were  to  be  made. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Omt  Dig.  {§  84-86.] 

6.  Post  Office  €=»50 — Fbaudulkwt  Use  of  Mails — Questions  fob  Jubt. 

On  such  trial,  evidence  held  insufficient  to  make  a  question  for  the 
Jury  as  to  the  guilt  of  the  teller  in  the  bank,  who  was  neither  a  director 
nor  stockholder,  and  bad  nothing  to  do  with  Its  financial  management, 
and  never  owed  the  bank  anything,  though  on  6ne  occasion,  at  the  time 
a  report  was  to  be  made,  an  item  was  reduced  by  crediting  it  to  him,  in- 
stead of  to  the  proper'  account. 

[Ed*.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  {§  87-88.] 

« 

7.  Obiminal  Law  <S=>T23(1) — Tbial — Impbofeb  Abocuent  of  Counsel. 

On  a  trial  for  using  the  malls  in  furtherance  of  a  scheme  to  defraud 
depositors  and  creditors  in  a  bank  by  false  reports  of  its  financial  con- 
dition, counsel  for  the  government  In  his  argument  said  that  men  con- 
nected with  bank  cuses  lived  in  honorable  circles,  had  large  acquaintances, 
and  that,  by  reason  of  the  confidence  people  had  in  them,  their  power  for 
good  or  evil  was  increased,  that  in  connection  with  the  savings  bank, 
people  with  their  little  savings  would  walk  up  with  their  tin  buckets 
and  lay  their  earnings  on  the  counter,  that  entries  would  be  made  In  a 
book,  and  that  after  another  day,  week,  or  month  they  would  carry  in 
more  earnings,  and  further  remarked,  in  connection  with  an  objection 
by  defendant's  counsel,  that  such  counsel  seemed  to  be  out  of  sympatny 
with  the  tin  bucket,  understood  by  defendants'  counsel  as  meaning  that 
they  were  out  of  sympathy  with  labor.  HelA,  that  while  the  argument 
and  retort,  standing  alone,  might  not  require  reversal,  they  were  suffl- 
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dently  near  the  border  line  to  warrant  consideration  In  connection  witb 
another  alleged  error  complained  of. 

[Bd.  Note.— For  other  cases,  see  Orlmlnal  L&w,  Cent  Dig.  U  1663, 
1674,  1676.] 

8.  Gbixinal  L&w  «»1171(1) — ^Appeal — Habioxss  Esbob — As.axnatixv, 

Though  the  court  did  not  rule  upon  an  objection  to  argument,  or  hold 
the  language  Improper,  rererslble  error  was  not  committed,  unless  the 
matter  objected  to  was  plainly  unwarranted,  and  so  Improper  as  to  be 
clearly  Injurious  to  accused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent.  Dig.  S  3127.] 

9.  Post  Omcs  «b>49 — ViAVonLxm  Use  of  Maiui — Evidbnob. 

On  a  trial  for  using  the  mails  in  furtherance  of  a  scheme  to  defraud  the 
depositors  and  creditors  of  the  C  Bank  by  false  reports  of  its  financial 
condition,  it  was  shown  that,  when  reports  were  to  be  made,  the  amount  of 
loans  and  discounts  would  be  reduced  and  the  amount  due  from  other 
banks  Increased,  by  rediscounting  notes  with  a  correspondent  bank,  which 
notes  would  be  restored  to  loans  and  discounts  the  next  day.  Defendants 
,  offered  to  show  by  S.,  the  cashier  and  active  manager  of  the  O.  Bank, 
'  that  the  president  of  the  correspondent  bank  told  him  not  to  ntfuse  to 
buy  paper  or  make  loans  because  his  bank  was  a  smaU  bank,  as  the  cor- 
respondent bank,  whenever  occasion  arose,  would  take  over  any  paper 
which  the  O.  Bank  did  not  want  for  a  time,  or  permanently,  that  be  relied 
on  bis  corresiiondent  taking  over  loans  and  discounts  at  statement  times, 
and  took  them  back  to  get  for  the  C.  Bank  the  earnings  on  the  increased 
loans.  Held,  that  this  evidence  should  have  been  admitted  as  having  a 
toidency  to  repel  to  some  extent  the  Inference  of  fraudulent  Intent,  as  It 
tended  to  show  that  a  larger  amoiut  of  loans  was  taken  than  otherwise 
would  have  been,  in  reliance  on  the  fact  that  the  correspondent  bank 
would  take  such  excessive  loans,  not  only  over  statement  day,  but  for 
such  length  of  time  as  the  C.  Bank  might  desire. 
[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  If  84-86.] 

10.  Gbiuinal  Law  «s>419,  420(11) — ^EMderob — ^Heabsat. 

Proof  of  the  actual  conversation  with  the  president  of  the  correspond- 
ent bank,  so  far  as  it  bore  directly  upon  the  claimed  arrangement,  was 
not  hearsay,  but  was  the  best  evidence  of  such  arrangement. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §|  980-983.] 

IL  CBnmTAi.  Law  4=9675 — Becbftion  of  Evidence — Fraudulent  Use  of 
Maua 

The  testimony  of  S.  that  the  president  of  the  correspondent  bank  said 
they  "would  help  us  in  case  my  loans  became  too  heavy,"  and  agreed  to 
rediscount  paper  for  him  if  it  became  necessary,  was  a  mere  conclu- 
sion of  the  witness,  and  its  admission  did  not  Justify  exclusion  of  the 
actual  conversation. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  850,  1607.] 

12.  Post  Office  4=>49 — FBAt7Dui.ENT  Use  of  Mails — Evidence. 

S.  could  properly  testify  directly  to  the  absence  of  fraudulent  intent 
and  motives  on  his  part 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  g|  84-86.] 

18.  Cbiminai.  Law  ®=»1170(1) — Habmless  Bbbob — Parties  Pbejttdicbo. 

The  exclusion  of  evidence  of  such  conversation  was  prejudicial,  not 
only  to  S.,  but  to  his  codefendants,  as,  In  view  of  his  relations  to  the 
bank  and  to  the  arrangement  in  question,  they  could  not  have  parti<dpbted 
In  a  fraud  of  which  he  was  not  guilty. 

[Bd.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  {t  3145, 
3149-3152.] 

«s»For  othar  caus  sea  iuu«  topic  ft  KBT-NCUBBR  Id  all  K«]r-Nnmb«red  Dtceati  tc  tnd«z«» 
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14.  Post  Office  9=>49 — Fbaudulknt  Use  of  Mails — Evidence. 

On  a  trial  for  using  the  malls  In  fnrtberance  of  a  scheme  to  defraud  de- 
positors and  creditors  of  the  bank  by  false  reports,  evidence  of  the 
actual  value  of  the  bank's  assets  at  the  time  of  Its  failure  and  during  the 
period  covered  by  the  alleged  fraudulent  scheme  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  H  84-88.] 

15.  Post  Office  4=>3B — Fbauduijbrt  Use  of  Mails — Knowledge. 

The  president  of  a  bank,  charged  with  being  a  party  to  a  scheme  to 
defraud  its  depositors  and  creditors,  in  connection  with  which  the  malls 
were  used,  was  not,  by  virtue  merely  of  his  office,  charged  with  knowledge 
of  the  contents  of  the  bank's  books ;  nor  was  he  charged  with  knowledge 
of  the  contents  of  a  report,  merely  because  It  was  sworn  to  before  him 
as  notary  public. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Cent  Dig.  g  66.] 
1ft.  Post  Office  «=>60 — Fbauoulent  Use  of  Mails — ^Insteuctions. 

On  a  trial  for  fraudulent  use  of  the  maUs  in  connection  with  reports  as 
to  a  bank's  financial  condition,  the  Jury  should  have  been  Instructed  as  to 
the  meaning  of  Insolvency,  as  Involved  in  the  closing  of  the  bank's  doors 
under  the  state  law,  and  that  the  mere  fact  of  such  closing  and  a  receiver- 
ship did  not  necessarily  mean  that  its  liabilities  exceeded  its  assets,  having 
in  mind,  however,  that  this  latter  kind  of  Insolvency  was  not  necessary 
to  the  alleged  fraudulent  scheme. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Cmt  Dig.  g§  87-89.] 

17.  Cbiuinal  Law  €=9ll72(8) — ^Habmless  Ebbo»— iNSTBiOcmoNS. 

An  instruction  that  if  defendants  were  guilty  under  the  first  count, 
they  should  be  found  guUty  under  all  counts,  was  harmless,  if  inaccu- 
rate, where  the  sentence  given  was  imposable  under  any  one  of  the  counts. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  (  3161.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee ;  John  E.  McCall,  Judge. 

Samuel  L.  Sparks  and  others  were  convicted  of  offenses,  and  they 
bring  error.    Reversed  and  remanded,  with  directions. 

Caruthers  Ewing  and  W.  W.  Farabough,  both  of  Memphis,  Tenn., 
for  plaintiffs  in  error. 

Hubert  F.  Fisher,  U.  S.  Atty.,  of  Memphis,  Tenn.,  and  S.  R.  Rush, 
Sp.  Asst.  Atty.  Gen.  U.  S.,  of  Omaha,  Neb. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  HOLLIS- 
TER,  District  Judge. 

KNAPPEN,  Circuit  Judge.  The  Chickasaw  Banking  &  Trust  Com- 
pany was  a  banking  corporation  organized  in  1905  under  the  laws  of 
Tennessee  and  doing  business  at  Memphis.  On  the  7th  day  of  Janu- 
ary, 1913,  it  closed  its  doors  by  reason  of  insolvency.  Following  the 
bank's  failure,  plaintiffs  in  error  and  one  Biles  were  indicted  upon  eight 
counts,  seven  of  which  charged  the  use  of  the  mails  to  promote  a 
scheme  to  defraud  in  violation  of  section  215  of  the  Penal  Code  of  the 
United  States.  The  remaining  count  charged  a  conspiracy,  within 
section  37  of  the  Code  (Comp.  St  1916,  §  10201),  to  violate  section 
215  thereof.  Plaintiff  in  error  Sparks  was  the  bank's  cashier,  Neu- 
hardt  was  its  president  and  a  member  of  the  board  of  directors.  Nel- 
son was  its  teller,  Goldbaum  a  director,  Browne  a  stockholder  and 
(for  a  time,  at  least)  a  director,  and  Biles  a  prominent  stockholder. 

€=»For  other  cases  see  same  topic  &  KBT-NTIMBBR  in  all  Ker-Numbared  Dlgesti  A  lodexe* 
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The  alleged  scheme  to  defraud  is  charged  to  have  been  formed 
December  30,  1911,  at  which  time  the  bank  is  alleged  to  have  been  in- 
solvent. In  substance  sufficient  for  present  purposes,  the  fraudulent 
scheme  charged  was,  by  means  of  false  and  fraudulent  representations, 
to  induce  certain  persons  named  anfi  the  public  generally  to  loan  mon- 
ey to  the  bank,  through  deposit  therein  or  more  formal  loan,  which 
money  so  to  be  loaned  it  was  alleged  the  bank  would  be  finally  unable 
to  pay,  and  in  fact  unable  to  do  a  solvent  and  legitimate  banking  busi- 
ness under  the  laws  of  Tennessee ;  the  bank  to  be  under  the  control  of 
the  defendants,  who,  it  was  alleged,  were  to  fraudulently  manage  its 
affairs,  to  the  injury  and  loss  of  the  bank's  creditors  and  stockholders, 
and  in  the  interest  of  the  bank,  as  well  as  of  defendants  and  corpora- 
tions in  which  they  were  interested,  through  their  conversion  of  such 
moneys  so  loaned  the  bank  by  means  of  unsecured  drafts  and  worthless 
notes  and  securities,  as  well  as  the  issue  of  certificates  of  deposit  and 
cashier's  checks,  without  consideration  to  the  bank  therefor.  The 
false  representations  particularly  charged  were  to  be  contained  in  re- 
ports of  the  bank's  financial  condition,  including  its  capital,  surplus, 
and  liabilities,  which  would  become  part  of  the  public  records  of  the 
comptroller  of  the  treasury  of  Tennessee,  be  published  in  newspapers 
of  general  circulation,  and  be  sent  to  the  persons  to  be  defrauded  and 
to  the  general  public. 

The  first  count  charged  the  mailing  to  the  state  comptroller  of  the 
treasury  of  an  alleged  false  and  fraudulent  statement  or  report  of  the 
bank's  financial  condition  at  the  close  of  business  on  December  30, 
1911.  The  second  count  charged  the  mailing  of  this  statement  to  a 
New  York  bank ;  the  third  count,  the  transmission  of  that  statement 
through  the  mails  by  printing  it  in  a  Memphis  newspaper  of  general 
circulation;  the  fourth  count,  a  like  publication  of  an  alleged  false 
statement  of  the  bank's  condition  on  December  31,  1912;  the  fifth 
count,  the  transmission  by  mail  to  a  New  York  bank  of  an  alleged  false 
financial  statement  of  the  bank's  condition  on  June  29,  1912;  the 
sixth  count,  the  receiving  by  Sparks,  cashier,  through  the  mails  of  a 
certain  letter;  the  seventh  count,  the  transmission  through  the  mails 
of  the  bank's  financial  statement  of  December  31,  1912.  The  eighth 
count  chained  the  conspiracy  before  stated. 

Biles  pleaded  nolo  contendere,  and  is  said  to  have  submitted  to  judg- 
ment. Plaintiffs  in  error,  at  the  conclusion  of  the  trial  under  their 
pleas  of  not  guilty,  moved  for  directed  verdict  in  their  favor,  for  lack 
of  evidence  to  warrant  conviction.  The  motion  was  overruled  and 
verdict  of  guilty  rendered  as  to  each  plaintiff  in  error — sentence  being 
imposed  thereunder.  Defendants  then  moved  in  arrest  of  judgment, 
on  the  ground  of  lack  of  evidence  to  sustain  conviction.  This  motion 
was  likewise  overruled. 

[1]  1.  The  question  demanding  first  consideration  thus  is  whether 
ther^  was  sufficient  evidence  to  warrant  conviction.  While  there  was 
no  express  testimony  that  the  bank  was  actually  insolvent  during  the 
period  referred  to,  in  the  sense  that  its  debts  exceeded  the  fair  value  of 
its  assets,  we  are  unable  to  say  that  the  evidence  was  insufficient  to  war- 
rant a  finding,  under  the  strict  rules  applicable  to  criminal  trials,  that 
on  December  30,  1911,  and  continuously  thereafter,  until  actual  fail- 
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ure  came,  the  bank  was  immediately  threatened  with  the  necessity  to 
suspend  trough  inability  to  meet  its  liabilities,  as  they  matured  in  the 
ordinary  course  of  business,  for  such  insolvency  means  bank  failure,, 
with  its  attendant  delays  and  risks  of  losses  by  creditors  in  greater  or 
less  degree.^  Even  the  bank's  actiial  solvency,  in  the  sense  of  ha\nng 
assets  of  value  in  excess  of  its  liabilities,  and  thus  the  ultimate  collecti- 
bility of  loans  made  to  the  bank,  is  not  conclusive  against  an  intent  to 
defraud;  for  such  creditors  are  defrauded,  within  the  meaning  of 
the  law,  if  induced  to  part  with  their  money  by  materially  false  rep- 
resentations of  the  bank's  financial  condition  and  its  ability  to  pay  its 
indebtedness  as  it  matures  in  regular  course,  and  thereby  subjected  to 
substantial  risk  of  failure  to  recover  their  money  in  full.  Bettman  v. 
United  States  (C.  C.  A.  6)  224  Fed.  819,  827,  140  C.  C.  A.  265. 

[2]  The  scheme  to  defraud  condemned  by  section  215  of  the  Penal 
Code  is  not  confined  to  devices  by  which  it  is  intended  that  the  custom- 
er shall  receive  nothing  for  his  money.  Harris  v.  Rosenberger  (C.  C 
A.  8)  145  Fed.  449,  455,  76  C.  C.  A.  225,  13  L.  R.  A.  (N.  S.)  762;  Wil- 
son y.  United  States  (C.  C.  A.  2)  190  Fed.  427,  432,  433,  111  C.  C.  A. 
231,  and  following.  A  scheme  to  defraud  by  means  of  false  pretenses 
is  within  the  section  invoked  (United  States  v.  Steever,  222  U.  S.  167, 
174,  32  Sup.  Ct.  51,  561,.  Ed.  145),  even  though  used  in  the  prosecution 
of  an  established  business,  legitimate  if  honestly  conducted  (Foster  v. 
United  States  [C.  C.  A.  6]  178  Fed.  165,  172,  101  C.  C.  A.  485 ;  Har- 
ris v.  Rosenberger,  supra;  Bettman  v.  United  States,  supra,  224  Fed. 
at  pages  825,  826,  140  C.  C.  A.  265). 

[3]  As  affecting  the  question  of  imminently  threatened  suspension 
for  insolvency :  The  bank's  capital  was  only  $25,000.  Before  Decem- 
ber, 1911,  the  bank  was  heavily  loaded  up  with  paper  not  collectible 
in  the  regular  course  of  business.  The  Rex  Handle  Company  item  is 
the  most  prominent  one  of  this  nature.  The  bank  had  loaned  that 
company's  predecessor  between  $10,000  and  $15,000.  To  prevent  re- 
ceivership of  that  debtor,  the  bank  in  1907  organized  the  Rex  Handle 
Company,  some  of  the  bank's  officers  and  stockholders  helping  in  the 
incorporation,  but,  for  the  most  part,  without  personal  interest  therein. 
The  bank  furnished  the  new  company  enough  more  money  to  make 
$20,000,  taking  therefor  $10,000  of  its  bonds  out  of  an  issue  of  $25,- 
000,  and  $10,000  preferred  stock  out  of  an  issue  of  $20,000.  Further 
loans  were  made  to  the  Handle  Company  in  1909  and  1910.  After 
1910,  at  least,  the  company  paid  neither  interest  nor  dividends,  and 
the  bank  was,  for  its  protection,  obliged  to  pay  interest  on  bonds  sold 
others,  as  well  as  the  expense  of  maintaining  a  watchman  and  paying 
interest  and  taxes.  In  this  way  its  investment  had  continually  in- 
creased, until  at  the  time  of  the  failure  it  amounted  to  about  $46,000, 
or  nearly  double  the  bank's  capital.  A  note  of  more  than  $14,000  had 
been  unpaid  since  November,  1909,  and  was  unpaid  when  the  bank 
failed.  This  account  had  caused  so  much  trouble  that  Neuhardt, 
Sparks,  and  Biles  had  given  their  notes  to  the  bank,  aggregating  about 

1  This  Is  tbe  sense  in  which  the  word  "Inaolvency"  Is  used  In  the  Teimessee 
statute  forbidding  Insolvent  banks  to  receive  deposits.  Shannon's  Oode,  | 
6840 ;   Minton  v.  Stahlman,  96  Tenn.  {12  Pick.)  96,  107-111,  34  S.  W.  222. 
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$22,000,  to  help  to  take  up  the  Indebtedness.  For  a  portion,  at  least, 
of  this  $22,000,  the  Handle  Company  had  issued  notes  to  one  or  more 
of  the  parties  nam'ed. 

While  there  was  testimony  that  the  Handle  Company's  property  was 
worth  enough  to  enable  ultimate  payment  of  the  bank's  claim,  and  that 
negotiations  for  such  sale  had  been  on  foot,  it  does  not  appear  that 
during  the  nearly  two  years  elapsing  between  the  bank's  failure  and 
the  trial  of  this  case  below  anything  had  been  realized  from  this  item, 
and  its  collectibility  seems  to  be  at  least  seriously  doubtful. 

At  the  time  of  and  before  the  bank's  failure  nearly  all  the  defend- 
ants were  interested  in  various  corporations,  many  of  which  had  paid 
no  dividends,  and  to  some  of  which  loans  had  been  made  by  the  bank 
either  upon  their  own  paper  alone  or  by  indorsement  of  one  or  more 
of  the  defendants ;  some  of  the  inactive  stocks  mentioned  being  pledg- 
ed to  secure  the  indebtedness  of  one  or  more  of  the  defendants.  The 
indebtedness  to  the  bank  from  the  various  defendants,  and  from  the 
corporations  in  which  they  were  personally  interested,  and  on  which 
one  or  more  of  them  were  liable,  exceeded  the  bank's  capital.  On 
December  30,  1911,  Neuhardt  and  Sparks  were  together  on  paper  (pre- 
sumably growing  out  of  the  Handle  Company  claim)  for  $5,600  and 
upwards.  This,  including  jnterest,  amounted  when  the  bank  closed  to 
more  than  $6,000.  This  debt  seems  to  have  been  paid  since  the  failure. 
When  the  bank  failed  Neuhardt  was  also  indorser  upon  the  paper  of 
two  corporations  (in  one  of  which  he  was  personally  interested)  for 
about  $7,000,  On  one  of  these  items  a  partial  payment  has  been  made 
since  the  failure.  On  the  same  30th  day  of  December  Sparks  owed  the 
bank  more  than  $2,300,  consisting  of  a  series  of  notes,  some  of  which 
dated  back  to  1907 ;  no  interest  was  ever  paid  upon  them.  When  the  • 
bank  closed  he  owed  it  more  than  $6,000.  On  December  30,  1911, 
Browne  owed  the  bank  more  than  $9,000,  some  of  which  had  been 
standing  two  or  three  years.  When  the  bank  closed  he  owed  it  more 
than  $6,600,  for  which  he  had  pledged  stock  in  two  companies  which 
had  never  paid  a  dividend,  and  in  both  of  which  companies  Neuhardt 
was  or  had  been  interested.  Whether  or  not  Browne's  remaining  in- 
debtedness has  since  been  paid  does  not  appear.  Goldbaum  owed  the 
bank  more  than  $7,000  December  30,  1911,  some  of  which  had  been 
standing  since  1907.  When  the  bank  closed  he  still  owed  it  more  than 
$7,000.  Whether  the  debt  has  since  been  paid  does  not  appear.  Biles 
was  interested  in  several  companies  which  did  business  wiA  the  bank, 
and  was  on  considerable  paper  in  one  way  or  another.  He  had  deposit- 
ed with  the  bank  $18,000  of  collateral,  said  to' have  been  adequate  to 
take  care  of  the  indebtedness.  That  of  R,.  L.  Biles  &  Co.,  and  perhaps 
of  the  other  Biles  firms,  has  been  taken  up  since  the  bank  failed. 

Most  of  the  defendants  carried  overdrafts.  The  daily  average  of 
Browne's  overdraft  was  more  than  $1,300,  that,  of  Goldbaum  about 
the  same,  that  of  Neuhardt  about  $3,800,  that  of  Sparks  more  than 
$1,200,  that  of  Biles  &  Co.  more  than  $4,000,  and  that  of  one  company 
in  which  Biles  was  interested  more  than  $5,000.  Included  in  the  bank's 
paper  were  notes  of  a  firm,  taken  at  various  times  between  1908  and 
1911,  amounting  when  the  bank  closed  to  more  than  $20,000— nearly 
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the  bank's  capital.  On  scane  of  the  notes  no  interest  had  been  paid, 
but  had  been  added  every  six  months.  A  great  deal  of  paper  on  hand 
when  the  bank  closed  consisted  of  "notes  taken  in  lieu  of  overdrafts 
and  carried  for  a  number  of  years."  The  bank  had  a  nominal  surplus 
of  nearly  $13,(XX),  apparently  consisting  largely  of  charged-up  accumu- 
lations of  unpaid  interest.  One  director  sold  his  stock  about  1908, 
"because  he  did  not  think  it  a  good  investment,  and  did  not  think  the 
bank  in  good  condition."  The  stock  was  bought  by  the  then  president 
at  par.  Another  director  resigned  in  part  because  of  dissatisfaction 
witfi  "the  indebtedness  of  Neuhardt  and  Browne."  It  is  fair  to  say 
that  this  director  seems  to  have  wrongly  understood  that  the  bank  was 
financing  one  of  the  corporations  whose  stock  has  been  referred  to  as 
pledged  by  Browne  to  the  bank.  About  1910  some  of  the  directors 
seem  to  have  lost  interest  in  the  bank,  and  would  only  occasionally  at- 
tend meetings.  It  is  fairly  inferable  that  this  lack  of  interest  was  at 
least  contributed  to  by  the  existence  of  the  Handle  Company  item,  if 
not  by  other  matters.  In  March,  1912,  and  again  in  June  of  that  year, 
the  bank  was  trying  to  borrow  money  from  banks  with  which  it  then 
had  no  connection.  On  July  25th  its  Memphis  correspondent  exacted 
from  certain  of  the  Chickasaw  Bank's  directors  and  principal  stock- 
holders (including  Neuhardt,  Biles,  and  Sparks)  a  personal  guaranty  to 
make  good  any  and  all  losses  accruing  from  the  Chickasaw  Bank's 
insolvency,  or  growing  out  of  any  check  or  draft  passing  through  the 
correspondent  bank  through  the  Memphis  clearing  house.  In  Novem- 
ber and  December  of  1912  a  depositor  failed  to  get  payment  of  certifi- 
cates of  deposit  amounting  to  $2,000.  One  of  the  directors,  w^ho  was 
on  the  guaranty  to  the  Memphis  correspondent  bank,  at  Sparks'  request 
loaned  the  Chickasaw  Bank  $6,000  five  or  six  months  before  the  fail- 
ure. The  same  director  on  the  day  of  the  bank's  failure  refused  to 
loan  $5,000  to  prevent  suspension.  The  bank  received  deposits  up  to 
the  time  of  the  failure. 

As  to  the  alleged  false  reports*  of  the  bank's  condition :  The  report 
of  December  30,  1911,  includes  in  its  cash  resources  $51,179.93  as 
"due  f roni  other  banks  and  bankers" ;  loans  and  discounts  were  car- 
ried at  $201,777.5&;  overdrafts,  "secured  and  unsecured,"  at  $1,078.81 ; 
stocks,  bonds,  securities,  etc.,  at  $20,988.86.  Included  in  this  latter 
item  was  the  $10,000  of  Rex  Handle  Company  bonds  and  the  $10,000 
of  that  company's  preferred  stock.    It  appears  that  on  the  date  the 

*  The  Tennessee  law  and  practice  under  which  these  reports  were  filed  Is 
this:  All  banks  In  Tennessee,  except  national  banks,  were  required  by  statute 
to  make  and  publish  In  a  newspaper  their  financial  condition  on  June  SOth  and 
December  31st  of  each  year;  severe  punishment  being  provided  for  officials 
making  In  such  reports  as  published  "any  false  statement  or  representation  of 
the  financial  condition"  of  the  bank.  It  was  the  duty  of  the  state  comptroller 
to  prescribe  the  form  of  such  reports  (Laws  1901,  c.  44;  Shannon's  Supple- 
ment to  Tennessee  Code,  pp.  362,  363) ;  and  although  the  filing  of  these  semi- 
annual reports  with  the  comptroller  does  not  seem  to  have  been  required  by 
statute  (as  were  certain  monthly  statements  provided  for — Shannon's  Code,  { 
3228),  It  seems  to  have  been  the  practice  to  so  file  them  and  for  the  comp- 
troller to  keep  them  for  public  Inspection,  to  be  "sent  out  to  Inquiries  showing 
the  purported  condition  of  the  bank."  The  reports  In  question  were  mailed  to 
the  comptroller  by  the  one  preparing  them. 


Digitized  by 


Google 


8FABKS  V.  UNITED  SXATK8  785 

statement  was  made  $19,360  was  taken  from  loans  and  discounts  and 
turned  over  to  the  bank's  Memphis  correspondent,  the  cash  "due  from 
other  banks"  thereby  increased  in  that  amount,  and  the  item  of  loans 
and  discounts  correspondingly  decreased.  The  next  business  day  the 
notes  were  restored  to  loans  and  discounts,  and  the  correspondent  bank 
credited  with  the  amount  stated.  There  is  room  for  conclusion  that 
the  transaction  was  merely  by  way  of  increasing  the  showing  of  actual 
cash  resources,  and  with  the  understanding  that  the  deposit  in  the  cor- 
respondent bank  was  for  that  purpose  alone,  and  for  the  one  business 
day  only.  It  also  appeared  that  the  actual  overdraft  balances  on  in- 
dividual accounts  were  more  than  $27,000  greater  than  carried  in  the 
report. 

The  explanation  given  by  defendants  who  testified  on  the  subject 
is  that  certain  of  the  larger  overdrafts  belonged  to  a  series  of  inter- 
locking accounts  held  in  the  same  interest  or  controlled  by  the  one 
party,  and  that  such  adjustment  of  balances  was  proper.  As  to  a  por- 
tion of  the  items  so  adjusted  there  is  evidence  of  the  propriety  of  that 
disposition.  As  to  others  there  is  no  direct  evidence  of  authority  to 
charge  up  the  overdrawn  account  to  that  having  a  credit  balance ;  and 
the  evidence  was  such  as,  in  some  cases,  to  permit  a  conclusion  that, 
while  the  interlocking  accounts  were  controlled  by  one  person,  the  lat- 
ter had  no  knowledge  of  the  overdraft  adjustment  referred  to,  and  that 
no  charge  of  the  one  account  to  the  other  was  actually  made.  But,  as- 
stmiing  that  the  so-called  interlocking  accounts  were  properly  so  ad- 
justed, there  still  remained  a  substantial  amount  of  overdrafts  in  ex- 
cess of  the  amount  at  which  the  item  was  carried  in  the  report ;  and  it 
was  open  to  fair  inference  that  such  decreasing  of  the  showing  of  over- 
drafts was  purposeful. 

In  connection  with  the  report  of  June  29,  1912,  the  cash  in  the  cor- 
respondent bank  was  increased,  and  the  loans  and  discounts  decreased, 
by  a  "wash"  transaction  of  the  same  character  as  that  in  connection 
with  the  report  of  December  30,  1911,  except  that  in  the  June  report 
the  amount  was  $9,000  greater  than  in  the  previous  December  report, 
and  in  that  the  notes  in  question  were  never  entered  on  the  books  of 
the  correspondent  bank.  In  the  June  report,  also,  there  was  evidence 
of  a  reduction  of  overdrafts  in  the  amount  of  more  than  $24,000,  and 
largely  in  the  same  way  as  in  connection  with  the  preceding  December 
report.  In  addition,  there  was  testimony  that  certain  large  overdrafts 
were  covered  over  the  report  day  only  by  "wash"  or  "kited"  transac- 
ticms,  and  the  items  of  cash  on  hand  and  due  from  other  banks,  and 
of  funds  in  transit,  increased  by  "kited"  items  and  failure  to  charge  up 
drafts  drawn  on  the  day  the  report  was  made. 

In  the  report  of  December  31,  1912,  there  was  testimony  of  decrease 
of  overdrafts  by  means  similar  to  those  employed  in  the  case  of  each 
of  the  other  reports.  There  was  testimony  that  funds  in  transit  were 
increased  ^5,000,  and  that  $10,000  thereof  was  apparently  fictitious, 
the  remaining  $15,000  being  represented  by  a  draft  drawn  for  the 
purpose  only  of  increasing  3ie  item  in  the  report ;  also  that  the  item 
of  certified  and  cashier's  checks  was  decreased  by  $5,900,  by  crediting  it 
to  Nelson,  cashier,  instead  of  to  the  proper  account.  Each  of  the 
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reports  of  June,  1912,  and  December,  1912,  includes  in  stocks  and 
bonds  the  $20,000  of  the  Rex  Handle  Company  securities.  In  respect 
to  each  of  the  three  reports  there  was  testimony  tending  to  show  other 
more  or  less  inaccurate  statements.  The  report  of  December  31,  1912, 
was  mailed  to  the  state  comptroller  on  the  day  before  the  bank  failed. 
There  was  also  testimony  of  a  practice  of  issuing  cashier's  checks  to 
the  Biles  firms,  corporations,  or  members,  regardless  of  overdrawn  ac- 
counts; that  a  $10,000  certificate  of  deposit  issued  to  Biles  &  Co.,  and 
used  by  them  as  collateral  with  another  bank,  was  never  entered  upon 
the  bank's  books ;  and  that  on  at  least  two  occasions  certificates  of  de- 
posit, amounting  each  time  to  $10,000,  were  not  entered  until  three 
months  after  they  were  issued. 

Taking  the  entire  record  into  account,  we  think  there  was  substan- 
tial evidence  tending  to  show  that  from  December,  1911,  to  the  day 
the  bank  closed  it  was  in  imminent  danger  of  being  compelled  to  sus- 
pend by  reason  of  insolvency  (its  condition  in  January,  1913,  does  not 
seem  to  have  been  more  than  progressively  worse  than  on  December 
30,  1911),  and  that  all  the  defendants,  unless  it  be  Nelson,  were  more 
or  less  interested  (at  least  for  purposes  of  carrying  therein  paper  on 
which  they  were  liable)  in  keeping  the  bank  alive,  and  thus  in  obtaining 
loans  thereto  by  means  of  deposits  or  otherwise.  It  should  be  need- 
less to  say  that  neither  the  making  of  false  rq>orts  by  a  state  bank,  nor 
the  taking  of  deposits  in  such  bank  thoi^h  insolvent,  is  within  the 
federal  statute,  and  that  the  gist  of  the  onense  charged  is  the  use  of 
the  mails  in  aid  of  a  scheme  to  defraud.  The  alleged  misrepresenta- 
tions as  to  the  bank's  condition  are  material  only  as  they  tend  to  show 
the  existence  of  such  fraudulent  scheme. 

As  regards  the  reports  of  the  bank's  financial  condition:  It  is  true 
that  the  mere  inclusion  of  the  Handle  Company's  stock  and  bonds  at 
their  par  value  would  not,  standing  alone,  be  very  substantial  evidence 
of  an  intention  to  misrepresent.  It  is  also  true  that  transferring  pa- 
per to  a  correspondent  bank  for  the  purposes  only  of  report  day  work- 
ed no  change  in  the  showing  of  net  assets.  But  it  is  well  known  that 
the  preserving  of  a  due  relation  of  available  cash  to  deposits  is,  espe- 
cially among  banks  and  those  acquainted  with  bank  practices,  regard- 
ed, and  properly  so,  as  material  to  safe  banking,  and  thus  to  the  ap- 
pearance of  solvency  in  the  usual  commercial  and  financial  sense.  The 
amount  of  quickly  available  cash  items  (as  distinguished  from  cash  on 
hand  or  in  other  banks)  is  also  an  important  factor.  It  is  also  well 
known  that  a  large  line  of  overdrafts  is  looked  upon  with  suspicion, 
and  is  an  element  of  more  or  less  danger;  and  when  all  the  alleged 
misstatements  and  fictitious  or  colorable  items  are  taken  into  account, 
in  connection  with  the  nonfluid  nature  of  so  large  a  part  of  the  bank's 
assets,  we  cannot  say  that  the  record  would  not  support  a  conclusion 
that  some,  at  least,  of  the  defendants  knew  that  the  bank  was  in  immi- 
nent danger  of  suspension  by  reason  of  insolvency,  and  that  the  re- 
ports in  question  were  purposely  so  made  as  to  show  a  condition  bet- 
ter than  the  facts  warranted,  and  to  mislead  the  public,  thereby  making 
possible  the  continuance  of  banking  operations  and  the  obtaining  of 
loans  by  deposits  or  otherwise. 
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The  question  thus  confronts  us  whether,  as  to  any  of  the  several  de- 
fendants, we  can  say,  as  matter  of  law,  that  the  evidence  taken  as  a 
whole,  was  as  consistent  with  innocence  as  with  guilt  Tucker  v. 
United  States  (C.  C.  A.  6)  224  Fed.  833,  837,  140  C.  C.  A.  279. 

[4]  As  to  Sparks,  at  least,  we  cannot  so  say.  He  was  apparently 
a  director  of  the  bank,  and  during  all  the  period  in  question,  and  for  a 
considerable  time  before,  was  its  active  cashier,  was  continuously  in 
the  bank  and  passing  on  everything  in  a  banking  way.  His  paper  had 
for  several  years  been  carried  at  the  bank,  and  notwithstanding  the 
latter's  apparent  need  of  funds  his  indebtedness  to  it  was  increased 
nearly  $4,000  during  the  last  year  of  its  life.  The  record  would  sup- 
port a  conclusion  that  he  was  familiar  with  the  bank's  condition  and 
with  its  paper  generally  and  specifically,  and  was  more  nearly  than 
any  one  else  the  bank's  active  manager.  He  was  on  the  guaranty  to 
the  correspondent  bank  before  referred  to.  He  personally  signed  and 
swore  to  each  of  the  three  reports  in  question,  mailing  eadi  of  them  to 
the  comptroller,  and  there  is  no  claim  that  he  was  unfamiliar  with 
their  contents.  It  was  not  error  to  submit  to  the  jury  the  question  of 
his  guilt  or  iimocence. 

[5]  As  to  Browne  and  Nelson  the  situation  is  quite  different  Nei- 
ther IS  shown  to  have  had  any  connection  with  or  knowledge  of  either 
of  the  reports. in  question,  or  with  any  examination  of  the  bank's  as- 
sets. Neither  signed  the  guaranty  to  the  correspondent  bank  before 
mentioned.  Browne  had  been  a  director  previous  to  July  1,  1911,  but 
there  is  at  least  a  reasonable  doubt,  as  the  present  record  stands,  wheth- 
er he  was  a  director  during  any  part  of  the  period  covered  by  the  al- 
leged fraudulent  scheme.  He  testified  he  was  not,  and  the  only  evi- 
dence to  the  contrary  which  seems  to  be  relied  on  by  the  government 
is  the  fact  that  he  is  named  as  a  director  in  the  bank's  annual  report 
for  the  year  beginning  July  1,  1911,  and  dated  June  29,  1911,  an  ab- 
stract only  of  which  report  is  in  the  record.  But  he  is  not  shown  to 
have  had  any  knowledge  of  or  connection  with  this  report,  which, 
standing  alone,  was  incompetent  evidence  as  to  him.  His  name  is 
omitted  from  tiie  report  for  the  year  beginning  July  1,  1912.  He  tes- 
tified without  dispute  that  he  had  never  been  a  member  of  the  bank's 
finance  committee.  His  loans  had  all  been  contracted  before  1910,  and 
he  had  paid  thereon  $1,685  during  the  month  previous  to  the  bank's 
failure.  The  mere  fact  that  at  the  cashier's  request  he  adjusted  his 
overdrafts  on  the  two  statement  days  in  1912  (once  only  temporarily) 
is  not,  we  think,  sufficient  to  justify  a  conviction  of  guilty  participa- 
tion in  the  fraudulent  scheme  charged. 

[I]  Nelson  was  not  a  director,  or  even  a  stockholder,  in  the  bank. 
He  is  not  shown  to  have  had  anything  to  do  with  its  financial  manage- 
ment, or  to  have  had  any  duties  except  receiving  and  paying  out  money 
and  keeping  (in  1912)  what  is  called  the  bank's  journal,  or  to  have  had 
any  knowledge  of  its  financial  condition,  unless  such  as  he  might  have 
gamed  from  his  keeping  of  the  journal.  But  the  nature  of  this  jour- 
nal, or  whether  or  not  it  would  disclose  knowledge  of  the  alleged  in- 
solvent condition  of  the  bank,  is  not  affirmatively  shown.  We  do  not 
understand  the  record  to  show  that  he  ever  owed  the  bank  anything, 
or  that  he  ever  had  a  personal  account  with  it.    The  only  tangible  evi- 
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dence  against  him  is  his  connection  with  the  kiting  transaction  before 
referred  to;  this  we  think  not  enough  to  justify  a  conviction  of  partici- 
pation in  the  alleged  fraudulent  scheme.  Upon  the  present  record  we 
think  a  verdict  in  favor  of  Browne  and  Nelson  should  have  been  di- 
rected, for  inferences  of  guilt  must  be  based  upon  facts  tending  to 
show  it ;  even  a  moral  probability  cannot  take  the  place  of  legal  evi- 
dence. Wolf  v.  United  States  (C.  C.  A.  4),  238  Fed.  902,  —  C.  C. 
A. . 

The  cases  of  Goldbaum  and  Neuhardt,  although  differing  in  some 
features,  may  be  considered  together.  Both  were  directors,  Neuhardt 
since  1910,  and  Goldbaum  since  1909;  both  were  indebted  to  the  bank. 
Neuhardt  was  during  the  entire  of  the  years  1911  and  1912  the  bank's 
president,  although  he  did  not  spend  much  time  at  the  bank,  being  en- 
gaged in  the  active  praotice  of  law.  He  never  served  on  the  finance  or 
examining  committees.  Goldbaum,  although  not  an  officer,  had  served 
on  the  examining  committee  three  or  four  times,  and  the  record  would 
support  a  conclusion-  that,  although  actively  engaged  in  other  business, 
he  took  a  more  active  interest  in  the  bank,  and  had  more  knowledge  of 
its  affairs,  than  the  average  director.  >Neuhardt  was  on  the  guaranty 
to  the  correspondent  bank ;  Goldbaum  was  not. 

The  gist  of  the  fraudulent  scheme  charged  is  the  putting  out  of  the 
false  and  misleading  reports  of  the  bank's  condition,  for  the  purposes 
stated.  Goldbaum  assisted  in  checking  up  the  bank's  affairs  in  con- 
nection with  the  making  of  each  of  the  three  reports,  all  of  which  he 
read  jmd  signed,  although  ,he  testified  he  did  not  prepare,  or  help  to 
prepare,  either  of  them,  and  there  was  no  evidence  to  the  contrary. 
The  certificate  which  he  and  the  other  two  members  of  the  conunittee 
signed  was  only  that  the  committee  had  that  day  "counted  the  cash, 
examined  the  securities;  and  find  the  same  in  accordance  with  the 
above  statement."  The  record  does  not  aflfi-rmatively  show  whether 
Goldbaum's  service  in  this  connection  involved,  or  would  necessarily 
or  naturally  bring;  knowledge  of  the  actual  fraudulent  transactions  al- 
leged to  have  been  had  for  the  purpose  of  showing  a  condition  better 
than  the  facts  warranted — ^including  the  overdraft  adjustments  gen- 
erally, the  rediscounting  of  paper,  and  the  kiting  and  other  transactions 
before  referred  to — ^that  is  to  say,  whether  or  not  those  transactions 
were  had  before  the  committee  examined  and  checked  over  the  bank's 
affairs  in  connection  with  the  making  of  the  statements.  If  the  record 
would  permit  an  inference  of  such  knowledge,  there  was  no  error  in 
declining  to  direct  verdict  in  his  favor. 

Neuhardt  is  not  shown  to  have  had  any  active  connection  with  the 
making  of  either  of  the  three  reports,  aside  from  the  circumstance 
(claimed  by  him  to  have  been  merely  incidental)  that  in  the  case  of  one 
of  them  he  as  a  notary  public  administered  the  oath  to  Sparks ;  that  he 
knew  what  was  in  the  statements  is  matter  of  inference  only  as 
against  his  denial  of  such  knowledge,  which  his  official  position  did 
not  necessarily  impute  to  him.  The  evidence  would  tend  to  support 
a  finding  th^t  he  knew  of  the  bank's  imminent  danger  of  insolvency, 
and  the  record  is  susceptible  of  an  inference  that  he  knew  of  the  cash- 
ier's efforts  to  make  a  good  showing,  especially  at  statement  time,  and 
at  least  that  he  suspected,  and  perhaps  tacitly  approved,  the  nature  of 
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the  statements  and  the  efforts  adopted  to  make  a  good  showing.  There 
were,  however,  many  facts  and  circumstances  which  militated  in  fa- 
vor of  his  innocence  of  fraudulent  conduct  or  intent,  and  which  were 
consistent  with  mere  earnest  efforts  to  help  pull  the  bank  out  of  its 
difficulties.  It,  however,  need  not  be  said  that  efforts  to  keep  a  bank 
alive  are  not  necessarily  inconsistent  with  guilt  of  the  offense  charged. 
Methods  employed  to  that  end  may  make  the  difference  between  guilt 
and  innocence. 

As,  for  reasons  later  stated,  tiie  case  must  be  tried  again,  and  as 
the  record  .on  the  new  trial  may  be  in  some  respects  different,  we  find 
it  unnecessary  to  decide  whether  or  not,  as  the  record  stood  at  the 
conclusion  of  the  trial  had,  verdict  should  have  been  directed  in  favor 
of  Neuhardt  and  Goldbaum. 

The  remaining  assignments  relate  to  proceedings  upon  the  trial. 

[7]  2.  Upon  the  argument  to  the  jury,  counsel  for  the  government, 
after  discussing  the  effect  of  character  as  a  defense,  and  citing  the 
good  reputation  of  Benedict  Arnold,  before  the  discovery  of  his  trea- 
son, said: 

"So,  gentlemen,  in  connection  with  bank  cases,  these  men  lived  in  honorable 
circles ;  these  men  have  large  acquaintances,  and,  by  reason  ot  the  confidence 
people  have  in  them,  their  power  for  good  or  evil  is  Increased.  We  are 
aware,  in  connection  with  the  savings  bank,  people  with  their  little  savings 
and  their  little  earnings  walk  up  with  their  tin  buckets  and  lay  their  eam- 
IngB  upon  the  counter ;  they  take  it  over  there  and  make  entries  In  the  book ; 
they  go  again,  and  after  another  day's  work,  another  week  or  a  month,  carry 
tn  more  earnings  into  this  bank  and  deposit  them." 

Defendants'  counsel  objected  to  the  argument  as  improper,  as  not  an 
issue  in  the  case,  and  as  an  appeal  to  the  prejudice  and  passions  of  the 
jury.  The  court  said  that  he  understood  counsel  to  be  demonstrating 
or  attempting  to  demonstrate  the  effect  reputation  and  character  of  the 
bank's  managers  have  upon  its  prosperity  or  otherwise,  to  which  state- 
ment the  government's  counsel  assented.  The  court  not  having  ruled 
upon  the  objection,  defendants'  counsel  remarked,  "I  take  it  your  hon- 
or overrules  the  exception ;"  and  associate  counsel  said,  "We  except  to 
that  remark  about  the  tin  bucket;"  whereupon  the  govenunent's  coun- 
sel remarked,  "These  gentlemen  seem  to  be  out  of  sympathy  with  the 
tin  bucket."  To  this  latter  remark  defendant's  counsel  objected,  on 
the  ground  that  "there  is  nothing  in  the  record  to  show  that  counsel  is 
out  of  sympathy  with  labor."  This  argument  and  the  remark  of  coun- 
sel for  the  government,  in  connection  with  the  court's  failure  to  sustain 
.the  objection  thereto  and  to  rule  that  the  language  was  improper,  is 
urged  as  reversible  error. 

[t]  We  may  say,  parenthetically,  that  we  are  not  disposed  to  lay 
great  stress  upon  the  last  retort  of  the  government's  counsel,  standing 
alone,  not  only  because  the  retort  evidently  related  to  coimsel,  rather 
than  to  defendants,  but  also  because  no  exception  was  taken  or  request 
made  for  niGng  or  instruction  on  the  subject*    But  it  accentuated  the 

«  Chadwlck  v.  United  States  (C.  O.  A.  6)  141  Fed.  225.  246,  72  O.  O.  A.  343 ; 
Dunlop  V.  United  States,  165  U.  S.  486,  498,  17  Sup.  Ct  375,  41  L.  Ed.  799; 
(Trumpton  v.  United  States,  138  U.  S.  361,  363,  364,  11  Sup.  Ct.  355,  34  L.  Bd. 
958;  Higgins  v.  United  States,  185  Fed.  710,  716,  108  O.  C.  A.  48;  Toledo,  etc., 
B.  R.  Co.  V.  Howe  (C.  C.  A.  6)  191  Fed.  776,  786,  112  O  O.  A-  262;  O'Dell  T. 
Tlbbetts  (C.  0.  A.  1)  212  Fed.  652,  655,  129  C.  G.  A.  188. 
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argument  complained  of.  Had  the  court  sustained  the  objection,  and 
ruled  the  argument  improper,  we  think  reversible  error  would  not 
have  resulted.  Kellogg  v.  United  States  (C.  C.  A.  6)  103  Fed.  200,  202, 
43  C.  C.  A.  179;  Dunlop  v.  United  States,  supra.  And  although  the 
court  did  not  rule  upon  the  objection,  or  hold  the  language  improper, 
reversible  error  was  not  committed,  unless  the  matter  objected  to  was 
"plainly  unwarranted  and  so  improper  as  to  be  clearly  injurious  to  the 
accused."  Chadwick  v.  United  States,  supra,  141  Fed.  225,  245,  72  C. 
C.  A.  343;  Johnston  v.  United  States  (C.  C.  A.  9)  154  Fed.  445,  449, 
83  C.  C.  A.  299;  Diggs  v.  United  States  (C.  C.  A.  9)  220  Fed.  545, 
556-557,  136  C.  C.  A.  147.  If  subject  to  such  characterization,  such 
error  was  committed. 

While  the  case  presented  is  not  of  the  extreme  character  of  that  in- 
volved in  People  v.  Fielding,  158  N.  Y."  542,  53  N.  E.  497,  46  L.  R.  A. 
641,  70  Am,  St.  Rep.  495,  relied  on  by  defendants,  and  in  a  case  free 
from  doubt  on  the  merits  the  language  complained  of  would  not  work 
reversal  (People  v.  Fielding,  supra,  158  N.  Y.  550,  53  N.  E.  497.  46  L. 
R.  A.  641,  70  Am.  St.  Rep.  495),  yet  the  less  conclusive  of  guilt  the 
evidence  is  the  greater  the  danger  of  injurious  effect  from  appeals  to 
prejudice.  It  is  a  matter  of  common  knowledge  that  jurors  are,  and 
not  unnaturally,  prejudiced  against  those  charged  with  misconduct  in 
connection  witfi  die  affairs  of  a  failed  bank,  and  peculiarly  susceptible 
to  appeals  to  such  prejudice,  and  while  we  should  hesitate  to  say  that 
the  matter  complained  of,  standing  alone,  would  call  for  reversal,  the 
question  is  close  enough  to  the  border  line  to  warrant  its  consideration 
in  connection  with  another  matter  of  which  complaint  is  made. 

[8-12]  3.  Defendants  offered  to  show  by  defendant  Sparks,  who 
was  a  witness,  that  as  cashier  of  the  Chickasaw  Bank  he  had  a  confer- 
ence with  Mr.  Omberg,  as  president  of  the  First  National  Bank  of 
Memphis  (the  Chickasaw  Bank's  Memphis  correspondent)  in  which 
Omberg  told  Sparks  "not  to  fail  or  refuse  to  buy  paper  or  make  loans 
because  it  was  a  little  bank,  as  the  First  National  Bank  would,  when- 
ever occasion  arose,  *  *  *  take  over  any  paper  which  the  Chicka- 
saw Bank  had  bought"  that  it  did  not  desire  "to  own,  either  for  a  time 
or  permanently";  that  accordingly  Sparks  proceeded  to  make  loans 
and  discounts,  rdying  on  his  correspondent  to  take  them  over  when 
desired  at  statement  times;  that  the  correspondent  did  from  time  to 
time,  as  requested,  take  over  such  paper,  which  immediately  after  the 
statements  were  made  Sparks  took  back,  so  as  to  get  for  the  Chickasaw 
Bank  the  earnings  on  the  increased  loans,  having  previously  explained 
to  Omberg  that,  on  account  of  the  small  capital  of  the  Chickasaw  Bank, . 
it  was  desired  not  to  have  a  showing  made  indicating  such  a  large 
amount  of  loans,  because  the  public,  not  knowing  the  arrangement, 
would  not  understand  the  situation.  The  witness  was  permitted  to 
state  that  he  had  an  arrangement  with  the  correspondent  bank  by 
which  the  latter  agreed  to  rediscount  paper  for  the  Chickasaw  Bank  at 
times  when  the  latter  needed  it ;  but  the  court  declined  to  permit  the 
conversation  with  Omberg  to  be  stated,  upon  the  ground  that  the  claim- 
ed arrangement  would  be  no  defense,  regardless  of  whether  or  not  Om- 
berg knew  of  the  alleged  fraudulent  purpose,  and  that  "any  reasons 
assigned  by  anybody  leading  up  to  that  agreement"  were  incompetent. 


Digitized  by 


Google 


SPARKS   r.  UNITED   STATES  791 

In  this  ruling  we  think  the  court  erred.  The  charge  of  "padding^' 
the  item  of  cash  due  from  other  banks  for  the  purpose  of  the  semi- 
annual statements  was  one  of  the  strongest  evidences  of  fraud  relied 
upon  by  the  government,  and  defendants  were  entitled  to  make  the 
fullest  explanation  possible.  Had  the'  proffered  evidence  been  limit- 
ed to  the  bare  fact  that  the  arrangement  for  rediscounts  related  to 
statement  day  only,  it  would  have  been  immaterial;  but  we  think  it 
had  a  tendency  to  show  also  that  a  larger  amount  of  loans  was  taken 
by  the  Chickasaw  Bank  than  otherwise  would  have  been,  in  reliance 
upon  the  fact  that  its  correspondent  bank  stood  ready  to  take  such 
excessive  loans  off  its  hands,  not  only  over  statement  day,  but  when- 
ever and  for  such  length  of  time  as  the  Chickasaw  Bank  might  de- 
sire. While  such'  arrangement  cannot  be  commended  as  good  bank- 
ing, it  had,  we  think,  a  tendency  to  repel  to  some  extent  the  inference 
of  fraudulent  intent  naturally  to  be  drawn  from  the  unexplained  fact 
of  carrying  rediscounts  over  statement  day  only.  Omberg's  knowl- 
edge or  ignorance  of  the  alleged  fraudulent  purpose  was  immaterial, 
but  the  purpose  of  the  offered  testimony  was  to  rebut  fraudulent  pur- 
pose. Proof  of  the  actual  conversation,  so  far  as  it  bore  directly  u^- 
on  the  claimed  arrangement,  was  not  hearsay.  It  was  the  best  evi- 
dence of  the  claimed  agreement— pertinent  to  one  of  the  main  issues 
in  the  case.  The  bare  statement  of  the  witness  that  Omberg  had  said 
that  they  "would  help  us  in  case  my  loans  became  too  heavy,"  and 
that  the  correspondent  bank  "agreed  to  rediscount"  [paper]  for  him 
"if  it  became  necessary,"  was  a  mere  conclusion  of  the  witness,  and 
would  not  necessarily  have  the  full  probative  effect  of  testimony  of 
the  actual  statements  made  by  Omberg,  who  was  not  present  at  the 
trial,  and  apparently  not  in  the  state  at  the  time.  We  think  defend- 
ants had  the  right  to  have  the  conversation  given  as  it  occurred,  and 
tiius  the  benefit  of  whatever  persuasiveness  of  truth  the  actual  lan- 
guage might  carry.  It  is  true  that  the  reasons,  if  any,  assigned  by 
Omberg  for  making  tiie  arrangement,  were  not  important;  but  the 
formal  offer  of  proof  was  not  subject  to  that  criticism,  and  if  the 
actual  testimony,  when  presented,  was  so  subject,  that  feature  could 
readily  be  taken  care  of.  Sparks  could  properly  testify  directly  to 
the  absence  of  fraudulent  intent  and  motives  on  his  part.  Crawford 
V.  United  States,  212  U.  S.  183,  205,  29  Sup.  Ct.  260,  53  L.  Ed.  465, 
15  Ann.  Cas.  392. 

[13]  It  is  quite  possible  that  the  exclusion  of  the  testimony  in  ques- 
tion was  due  in  some  measure  to  the  failure  of  the  court  and  defend- 
ants' counsel  to  understand  each  other,  as  indicated  by  colloquies  and 
repeated  exclusions  of  questions  reframed  to  meet  the  court's  an- 
nounced views.  But  we  cannot  escape  the  conviction  that  defendants 
.  understood,  and  not  unnaturally,  that  they  were  not  permitted  to  make 
the  full  and  jcomplete  proof  to  which  they  were  entitled  respecting  tlie 
actual  arrangement  claimed.  This  denial  would  naturally  prejudice, 
not  only  Sparks,  but  his  codef endants ;  for,  in  view  pf  his  relations  to 
the  bank  and  to  the  arrangement  in  question,  they  could  not  have  par- 
ticipated in  a  fraud  of  which  he  was  not  guilty.  We  are  disposed  to 
think  that  this  prejudice  would  naturally  be  emphasized  by  what  oc- 
curred during  the  subsequent  argument,  discussed  in  the  prec«iing 
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paragraph  of  this  opinion.     We  are  constrained  to  believe  that  the 
cumulative  effect  of  these  matters  worked  reversible  error. 

This  conclusion  makes  it  unnecessary  to  consider  whether  counsel's 
comment  on  Nelson's  failure  to  testify  worked  reversible  error,  in 
view  of  the  court's  action  thereon. 

[14]  As  the  case  must  be  tried  again,  we  may  add  that  we  think  it 
proper  to  show  fully  the  actual  value  of  the  bank's  assets  at  the  time 
of  the  failure  and  during  the  period  covered  by  the  alleged  fraudulent 
scheme. 

[15, 18]  Defendants  assign  a  large  number  of  other  errors,  none  of 
which  have  been  argued.  Whether  or  not  defendants'  brief  is  to  be 
construed  as  relying  upon  them,  we  do  not  feel  called  upon,  in  the  ab- 
sence of  discussion  (and  in  view  of  our  disposition  of  the  case  otherwise 
reached),  to  determine  whether  the  refusal  of  defendants'  requests  to 
charge  constituted  reversible  error.  But,  as  there  is  to  be  another  trial, 
we  may  say  that  we  think  the  jury  should  have  been  instructed  that 
Neuhardt  was  not,  by  virtue  merely  of  his  office,  charged  with  knowl- 
edge of  the  contents  of  the  bank's  books  (Worden  v.  United  States  [C. 
C.  A.  6]  204  Fed.  1,  8,  122  C.  C.  A. '315,  et  seq.),  and  that  the  mere  fact 
that  one  of  the  reports  was  sworn  to  before  Neuhardt,  as  notary  pub- 
lic, did  not,  as  matter  of  law  alone,  also  charge  him  with  knowledge  of 
.the  contents  of  the  report.  We  also  think  the  jury  should  have  been 
told  the  meaning  of  insolvency,  as  involved  in  the  closing  of  the  bank's 
doors  under  the  state  law,  and  that  the  mere  fact  of  such  closing  and 
receivership  did  not  necessarily  mean  that  its  liabilities  exceed  the  fair 
value  of  its  assets,  having  in  mind,  however,  that  the  latter  kind  of  inr 
solvency  is  not  necessary  to  the  alleged  fraudulent  scheme.  We  also 
think  defendants  entitled  to  more  definite  instruction  than  was  given 
upon  the  effect  of  an  alleged  good  faith  valuation  by  defendants  of 
stock  and  bonds  included  in  the  report,  as  well  as  ijpon  the  subject  of 
adjustments  of  overdraft  balances. 

[17]  The  instruction  that,  if  defendants  are  guilty  under  the  first 
count,  they  should  be  found  guilty  under  all  the  counts,  if  not  entire- 
ly accurate,  was  at  least  harmless,  in  view  of  the  fact  that  the  sen- 
tence given  was  imposable  under  either  one  of  the  counts.  Claassen  v. 
United  States,  142  U.  S.  140,  146,  12  Sup.  Ct.  169,  35  I..  Ed.  966; 
Bennett  v.  United  States  (C.  C.  A.  6)  194  Fed.  630,  633,  114  C.  C.  A. 
402.  We  think  the  other  exceptions  to  the  charge  as  given  are  not 
well  taken.  Further  than  this  we  should  not  go  without  the  benefit  of 
counsel's  discussion,  in  view  of  what  may  occur  on  the  new  trial 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  award  all  the  defendants  a  new  trial. 
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Mcdonald  et  ai.  ▼.  united  stated 

(CHrcuit  Court  of  Appeals,  Sixth  Circuit.    May  8,  1917.) 
No.  2609. 

1.  Cbiminal  Law  «=3753(2) — DiBEdriNO  Verdict — Evidknob  to  Suppobt  Ohi 

OOTTNT. 

Where  there  is  evidence  to  support  any  one  count,  and  the  sentence  Im- 
posed Is  not  more  than  the  law  permits  to  b^  Imposed  under  one  count, 
the  refusal  to  direct  a  verdict  Is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {|  1727, 1729.) 

2.  Post  Office  ^=>50 — Fbaudtji.ent  Use  of  Mails — Questions  fob  Jubt. 

In  a  prosecution  for  usln^  the  mails  In  furtherance  of  a  scheme  to  de- 
fraud, by  selling  stock  In  and  getting  deposits  for  a  bank  by  false  repre- 
sentations about  Its  capital  and  assets,  where  It  appeared  that  one  ot 
the  defendants  furnished  a  mercantile  agency  with  a  statement  which  was 
vitally  untrue,  but  he  claimed  that  he  merely  gave  out  what  he  had  been 
told  by  others  connected  with  the  bank  and  believed  It  to  be  true,  the 
issue  of  bis  good  faith  or  fraudulent  intent  was  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent.  Dig.  {{  87-89.] 

8.  Post  Office  ^s>35 — FBAUDUUtNT  Use  of  Mails— Iktent. 

In  such  prosecution,  where  the  proof  showed  a  number  of  transactions, 
which  might  be  interpreted  either  as  careless,  improvident,  or  reckless 
banking,  or  as  steps  in  a  scheme  to  misappropriate  the  assets  of  the  bank, 
and  defraud  It  or  its  creditors,  the  actual  intent  and  the  actual  belief  of 
defendants  as  to  each  transaction  was  the  criterion  on  which  their  guilt 
depended. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Cent.  Dig.  }  B5.] 

4.  Criminal  Law  4=»830 — ^Instbuctions — Ebboneoub  Requests. 

In  such  prosecution,  defendants  were  entitled  to  instructions  that  their 
guilt  must  be  Judged  by  their  actual  intent  to  defraud,  rather  than  by 
their  carelessness  or  recklessness  in  banking,  or  violation  of  banking  laws, 
though  the  instructions  requested  by  them  went  too  far,  so  that  their  re- 
fusal was  technically  Justified. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent.  Dig.  |f  2012,  2017.] 

B.  CBiiaNAL  Law  i8=>829(3) — ^Instbuctions  Covered  by  Those  Given. 

Requested  instructions  that  defendants'  guilt  was  to  be  Judged  by 
their  actual  Intent  to  defraud,  rather  than  by  their  carelessness  or  reck- 
V  lessness  in  banking,  or  violation  of  banking  laws,  were  not  sufficiently  cov- 
ered by  the  general  charge,  in  which  the  Jury  were  told  to  find  defendants 
not  guilty  if  the  acts  and  statements  of  the  officers,  directors,  or  owners  ot 
the  bank  were  consistent  with  the  conclusion  that  it  was  defendants  in- 
tention to  organize  and  operate  the  bank  In  good  faith  and  for  an  honest 
purpose,  especially  where  the  court,  in  ruling  on  evidence,  ruled  that  de- 
fendants' belief  was  not  Important,  unless  it  was  well  founded,  and  that 
their  carelessness  might  make  them  guilty. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {  2011.] 

«.  Cbiminal  Law  «=>1173(2) — Appeal — Harhless  Erbob — ^Instructions. 

The  failure  to  charge  that  defendants'  guilt  must  be  Judged  by  their 
actual  Intent  to  defraud,  rather  than  by  carelessness  or  recklessness  in 
banking,  or  violation  of  banking  laws,-  was  not  prejudicial  as  to  a  de- 
fendant shown  without  dispute  to  have  written  letters  soliciting  stock 
purchases  or  deposits,  and  containing  false  statements  as  to  the  capital 
stock  paid  in,  and  shown  to  have  mailed  a  semiannual  statement,  rc- 

4s»For  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Ker-Numbered  Digests  ft  Indezet 
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quired  by  law,  which  was  false  In  almost  every  particular,  where  no 
plausible  Justification  of  such  statements  was  attempted. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dl*.  g  3165.] 

7.  OBnaNAL  Law  €=»1173(2) — APPKAii — HABtrLESs  Ehbob — ^IWB'WTJcnoNB. 

The  failure  to  so  charge  was  prejudicial  as  to  a  defendant  against  whom 
no  false  statement  was  shown,  except  one  furnished  a  mercantile  agency, 
as  to  which  his  claim  of  good  faith  was  a  question  of  fact. 

[Ed.  Note. — ^Por  other  cases,  see  Criminal  Law,  Cent  Dig.  i  8165.] 

8.  CsnnNAi,  Law  «=»lie9(7) — Post  OrtiCK  «=»49 — Fbaudttlent  Use  of  Maim 
— EvinsNCK. 

On  a  trial  for  using  the  mails  In  furtherance  of  a  scheme  to  defraud  In 
connection  with  sales  of  bank  stock,  and  the  obtaining  of  deposits  and 
credit  for  such  bank,  evidence  of  an  embezzlement  by  one  of  the  parties 
to  such  alleged  scheme,  while  connected  with  a  different  bank,  against 
whom  the  case  had  been  discontinued,  was  irrelevant  and  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  i  3142 ;  Post 
Office,  Cent.  Dig.  {$  84-86.] 

9.  OBimNAi,  Law  ^=>424(1) — BvinicNM — Dbolarations  of  Conspibatoe. 

The  statement  by  a  party  to  an  alleged  scheme  to  defraud,  in  further- 
ance of  which  the  mails  were  claimed  to  have  been  used,  after  such 
scheme  was  at  an  end,  was  erroneous  as  against  other  parties  to  such 
scheme,  even  if  the  rule  of  evidence  In  conspiracy  cases  was  to  be 
applied. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  1002, 1006, 
1008,  1010.] 

10.  CBmiNAL  Law   ^=>434 — Evioencb — Documkriabt   EvinxNOX. 

The  contents  of  the  books  of  an  incorporated  bank  were  not  admissible 
in  a  criminal  prosecution  against  the  president  without  a  showing  of  his 
personal  responsibility  for  the  bookkeeping. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  1023.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee;  John  E.  McCall,  Judge. 

J.  M.  McDonald  and  E.  L.  Hendrey  were  convicted  of  offenses, 
and  they  bring  error.  Reversed  and  remanded  as  to  Hendrey,  and  af- 
firmed as  to  McDonald. 

Caruthers  Ewing,  of  Memphis,  Tenn.,  for  plaintiffs  in  error. 
Wm.  D.  Kyser.  Asst  U.  S.  Atty.,  of  Memphis,  Tenn. 

Before  WARRINGTON,  KNAPPEN,  and  DENIvSON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  Plaintiffs  in  error  were,  with  six  others, 
indicted  under  section  215  of  the  Penal  Code  (Act  March  4,  1909,  c. 
321,  35  Stat.  1130  [Cwnp.  St.  1916,  §  10385])  for  using  the  mails  pur- 
suant to  a  scheme  to  defraud.  One  of  the  respondents  was  never 
found,  one  pleaded  guilty,  two  were  discharged  at  the  trial  upon  a 
nolle  prosequi,  two  were  acquitted  by  the  jury,  and  the  two  plaintiffs 
in  error  were  convicted.  The  indictment  contained  five  counts,  each 
resting  upon  the  same  alleged  scheme,  but  each  involving  the  mailing  of 
a  distinct  letter.  The  indictment  is  very  prolix,  and  it  is  by  no  means 
easy  to  identify,  out  of  the  mass  of  evidential  things  recited,  the  scheme 
which  was  intended  to  be  charged.    The  trial  also  reveals  confusion  as 

a — ■"•"'•  other  cuea  ue  same  ta^la  A  KGY-NUMBBR  In  all  Kay-NumlMred  DIkmU  &  Indeze* 
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to  what  this  charge  was.  However,  the  respondents  proceeded  with- 
out objection  to  the  indictment  for  vagueness  and  uncertainty,  and  we 
are  required  to  construe  it  as  best  we  may,  ahd  review  the  case  from 
the  standpoint  of  that  construction. 

Respondent  Sims  (who  pleaded  guilty^  formerly  resided  in  Kansas 
City,  Mo.  He  was  a  man  of  some  banking  experience,  and,  so  far  as 
the  record  shows,  of  good  reputation.  He  devised  a  plan  for  organiz- 
ing a  company,  which  should  be  called  a  bank,  but  which  in  .substance 
should  be  a  holding  company  or  a  chain  of  banks,  so  that  it  should  re- 
ceive such  of  the  earnings  as  were  paid  as  dividends,  and  should  also 
make  profit  by  acting  as  depositary,  correspondent,  etc.,  for  its  constit- 
uent banks.  Intending  to  start  the  enterprise  at  Chattanooga,  he  was 
diverted,  more  or  less  by  chance,  to  Memphis.  He  interested  in  his 
plan  Bonds,  a  banker  at  Kansas  City,  and  Hendrey,  a  banker  at  Mem- 
phis. These  three,  with  three  others  who  did  not  expect  to  be  stock- 
holders, but  signed  only  as  an  accommodation,  joined  in  the  organiza- 
tion papers  of  a  Tennessee  corporation  named  the  "American  Trust 
Company,"  and,  under  the  Tennessee  law,  they  constituted  the  board 
of  directors  until  there  should  be  an  election.  No  one  of  them  sub- 
scribed for  capital  stock,  such  subscription  being  unnecessary  under 
the  Tennessee  law.  The  company  had  an  authorized  capital  of  $500,- 
OOO.  This  was  on  February  14,  1911.  It  was  Sims'  plan  that  part  of 
the  stock  should  be  issued  in  exchange  for  the  controlling  stock  of 
small  banks,  which  would  go  into  the  treasury  of  the  holding  company, 
and  that,  upon  these  stocks  so  held,  money  could  be  borrowed,  with 
which  other  stocks  could  be  purchased,  etc.,  and  that  the  deposits  and 
balances  of  the  constituent  iKinks  would  furnish  working  cash  capital 
— all  to  the  end  that  it  would  not  be  necessary  to  sell  for  cash  any  great 
part  of  the  stock.  Already  Sims  had  interested  McDonald,  who  con- 
trolled three  small  banks  in  the  Southwest,  and  Hilton,  who  had  one. 
McDonald  turned  in  his  equity  in  his  stock  in  the  three  banks  and  re- 
ceived the  American  Trust  Company's  stock,  as  did  also  Hilton  with 
reference  to  his  bank.  Defendant  Hendrey  says  that  he  never  agreed 
to  nor  did  subscribe,  except  by  signing  the  organization  papers,  never 
turned  over  any  bank  stock,  and  never  received  any  trust  company 
stock.  There  was  no  formal  election.  Stationery  was  printed  showing 
McDonald  to  be  president,  Sims  treasurer,  and  these  two,  with  Hendrey 
and  others,  to  be  directors.  In  fact,  Sims  and  McDonald  began  to  try 
to  sell  stock  and  handle  some  paper.  They  thereafter  gave  their  time 
to  the  enterprise..  It  had  no  cash  paid  in,  but  for  itself  or  in  Sims' 
name  borrowed  promotion  expenses  from  Hendrey's  bank,  until — ^to 
Hendrcy's  alleged  surprise — ^the  loan  had  mounted  up  to  $12,000.  In 
the  end,  all  stock-selling  efforts  were  without  success.  About  the  1st 
of  June  it  was  determined  to  open  as  an  ordinary  bank  of  deposit,  and 
advertisements  were  published  and  deposits  received.  The  bank  sur- 
vived only  until  .August  8th. 

The  indictment  alleges  that  the  whole  scheme  of  organization  was 
fraudulent  from  the  beginning,  and  that  all  the  dubious  steps  afterward 
taken  were  in  original  contemplation  as  part  of  the  scheme.  Detached 
sentences  in  the  charge  to  the  jury  seem  to  imply  that,  unless  the  re- 
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spondents  were  guilty  of  this  original  underlying  scheme,  they  must  be 
acquitted.  A  review  of  the  record  convinces  us  that  no  conviction  up- 
on this  distinct  theory  could  be  sustained.  The  record  is  insufficient 
to  support  the  conclusion  that  the  respondents,  at  and  before  the  or- 
ganization of  the  company,  or  at  the  date  shortly  thereafter  when  Mc- 
Donald and'Sims  began  to  push  it,  had  any  scheme  or  plan  to  defraud, 
or  any  intention,  except  to  organize  and  prosecute  an  enterprise  which, 
while  highly  speculative,  did  not  contemplate  the  defrauding  of  any  one. 
If  this  were  the  only  theory  upon  which  conviction  could  stand,  we 
should  agree  with  respondents'  counsel  that  it  could  not  be  sustained. 
^  It  was  not  the  only  theory.  United  with  this  in  the  indictment  and 
throuhgout  the  trial  and  in  the  judge's  charge  was  the  idea  of  a  scheme 
to  defraud  consisting  in  an  attempt  to  sell  stock  and  to  operate  by 
getting  deposits  and  credit  for  the  bank  through  means  of  false  repre- 
sentations about  its  capital  and  assets,  or,  what  is  practically  the  same 
thing,  to  maintain  its  standing  and  keep  it  up  as  a  going  concern  by 
means  of  similar  classes  of  false  representations.  The  indictment  may 
be  fairly  interpreted  as  charging,  also,  such  a  scheme;  the  testimony 
was  mainly  devoted  thereto;  and  the  charge,  taken  as  a  whole,  must 
have  indicated  to  the  jury  that  there  could  be  a  conviction  based  upon 
a  scheme  formed  after  the  organization  of  the  company.  If  there  was 
evidence  to  support  this  theory,  the  respondents'  requests  for  directed 
verdicts  were  rightly  refused. 

[1]  So  far  as  concerns  the  refusal  to  direct  a  verdict,  it  is  evident, 
also,  that  this  would  not  be  error,  if  there  was  evidence  to  support  any 
one  count,  since  the  sentence  imposed  was  not  more  than  the  law  per- 
mitted to  be  imposed  under  one  count. 

Upon  the  theory  of  the  indictment  which  we  have  approved,  it  is 
not  to  be  denied  that  the  case  against  McDonald  was  for  the  jury.  His 
active  participation  in  the  circulation  by  mail  of  false  representations 
about  the  capital  stock  and  assets  of  the  bank,  and  with  the  purpose  of 
getting  deposits  and  credit  for  it,  are  conceded  by  him.  His  excuses 
and  justifications,  and  his  claims  of  good  faith  in  intention,  were,  to 
say  the  least,  not  convincing. 

As  to  Hendrey  the  situation  is  different.  He  had  no  ostensible  con- 
nection with  the  bank,  except  that  his  name  appeared  as  a  director. 
He  claimed  not  to  be  a  stockholder.  He  claims  he  had  nothing  to  do 
with  the  management  and  took  no  interest,  excepting  as  a  creditor; 
but  this  is  in  dispute.  We  see  nothing  here  from  which  it  can  fairly 
be  said  that  he  was  a  party  to  the  scheme  to  sell  stock  by  means  of 
direct  false  representations  to  those  who  might  purchase,  or  that  he 
caused  the  mails  to  be  used  in  sending  the  letters  written  by  Sims  or 
McDonald  in  the  course  of  specific  efforts  to  get  particular  persons  to 
buy  stock.  However,  two  of  the  counts  depend  upon  letters  which 
were  sent  to  other  banks  soliciting  business,  and  one  count  rests  upon 
a  letter  inclosing  a  statement  of  assets  and  liabilities  to  a.  mercantile 
agency.  These  three  letters  were  sent  by  Sims  or  McDonald,  and,  so 
far  as  we  observe,  there  is  nothing  to  make  Hendrey  responsible  for  the 
mailing  of  any  one  of  the  three,  unless  upon  the  theory  that  these 
things  were  so  likely  to  be  done  by  the  active  managers  in  carrying  out 
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the  scheme  that  any  party  to  the  scheme  should  be  regarded  as  having    ' 
authorized  them  to  be  done  for  him  on  the  general  principles  of  agency. 

Our  opinion  in-  Sparks  v.  United  States,  241  Fed.  777, C.  C.  A. 

,  filed  this  day,  describes  a  situation  where  the  use  of  the  mails  by 

those  active  in  the  bank  management  was  for  the  purpose  of  transmit- 
ting a  statement  required  by  law  to  be  sent  to  a  state  officer  and  cus- 
tomarily forwarded  by  mail.  In  such  a  case  it  might  be  that  this  use 
of  the  mails  would  so  far  fall  within  the  implied  authority  given  to  the  ' 
management  by  the  directors  as  to  make  them  responsible  under  sec- 
tion 215,  upon  the  theory  that  they  caused  the  mails  to  be  used.  We  are 
not  prepared  to  say  that  a  jury  might  not  apply  the  same  principle,  so 
as  to  make  Hendrey  liable  in  this  case  for  using  tiie  mails,  upon  one  of 
these  three  counts.  We  prefer  to  leave  that  question  undecided.  The 
record  is  very  long,  and  has  not  been  printed,  and  we  can  never  be  con- 
fident that  a  decision  finding  there  was  no  evidence  sufficient  to  support  . 
a  proposition  of  fact  may  not  overlook  some  item  somewhere  in  such  a 
record.  The  attention  of  the  court  and  counsel  do  not  seem  to  have 
been  particularly  directed  upon  the  trial  to  this  point;  and  upon  the 
new  trial  which  is  to  be  awarded  to  Hendrey  the  record  upon  this  point 
may  be  so  different  from  the  present  record  that,  for  the  purposes  of 
this  opinion,  we  will  assume  that  there  was  evidence  sufficient  to  sup- 
port a  conclusion  that  the  sending  of  at  least  one  of  these  three  letters 
was  within  the  scope  of  the  authority  possessed  by  Sims  or  McDonald 
to  act  for  Hendrey. 

[2]  We  therefore  come  back  to  the  inquiry  whether  the  evidence 
sufficiently  tended  to  show  that  Hendrey  was  a  party  to  such  a  scheme, 
so  that  he  was  not  entitled  to  an  instructed  verdict.  In  this  respect  we 
find  the  strongest  evidence  against  him  in  connection  with  a  statement 
•which  he  furnished  to  a  mercantile  agency.  The  statement  was  vitally, 
untrue.  If  he,  when  he  gave  it  out,  knew  it  to  be  essentially  false  and 
misleading,  it  would  be  difficult  to  avoid  concluding  that  he  was  a  party 
to  the  scheme  involved ;  if  he  gave  out  only  what  he  had  been  told  by 
Sims  and  McDonald,  and  believed  it  to  be  true,  and  had  no  fraudulent 
intention,  this  act  would  not  be  sufficient  to  convict  him.  The  issue  of 
his  good  faith  or  fraudulent  intent  must  go  to  the  jury,  and,  again,  it 
was  not  error  to  refuse  to  direct  a  verdict  in  his  favor. 

It  is  clear  that  the  question  of  intent  as  to  both  these  respondents 
was,  or  might  be,  a  controlling  question,  and  that  to  this  issue  they 
were  entitled  to  have  the  proofs  directed.  Of  course,  it  was  important 
that  the  distinction  between  an  intent  to  defraud,  on  the  one  hand,  and, 
on  the  other,  e.  %.,  the  discount  of  paper  and  its  exchange  for  certifi- 
cates of  deposit  in  a  way  that  was  not  dishonest,  but  merely  impru- 
dent, should  be  constantly  and  carefully  presferved.  We  are  bound  to 
think  that  this  distinction  was  not  sufficiently  regarded.  This  is  shown 
by  what  occurred  during  the  examination  of  respondent  Sims.  It  had 
been  arranged  with  McDonald  that  he  should  turn  in,  as  his  contribu- 
tion, his  stock  in  a  bank  in  Kansas  City,  Kan.,  and  Sims  was  asked 
whether,  from  what  he  had  learned  about  it,  he  understood  and  believ- 
ed this  to  be  a  solvent  and  successful  bank.  An  objection  to  this  ques- 
tion was  sustained;  the  court  holding,  in  substance,  that  the  inquiry 
should  be  directed  as  to  the  facts  which  Sims  learned  regarding  the 
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Kansas  City  bank,  upon  which  facts  he  might  have  based  a  belief.    In 
making  clear  his  position,  defendants'  counsel  said : 

"Tour  honor  Is  entirely  correct,  iX  the  inquiry  was  as  to  the  value  of  the 
stock ;  but  the  rule  Is  otherwise,  if  the  inquiry  is  whetlier  this  gentleman  and 
others  were  or  were  not  criminal  and  ^llty  of  a  fraudulent  purpose.  He 
Dbay  have  formed  an  opinion  without  the  slightest  InTestigation,  and  may 
have,  carelessly  formed  it,  and  yet  be  guilty  of  no  wrong.  A  man  may  <K>me 
•  •  •  into  my  oflBee,  and  I  trade  with  him  or  associate  with  him — I  might 
be  careless  in  my  relations  with  Mm,  because  I  ought  to  have  investigated 
hinf  before  I  ran  with  him,  but  I  would  not  be  criminal." 

To  this  the  court  replied: 

"niere  la  sadi  a  thing  as  criminal  careleacness.  *  *  *  I  diall  adbere  to 
the  ruling." 

A  similar  ruling  was  made  as  to  questions  concerning  the  stock  of 
each  bank  which  was  turned  into  the  trust  company.  Sims  was  then 
further  asked: 

"Without  regard  to  your  knowledge  of  the  value  of  the  stocks  of  tlie  vari- 
ous banks,  with  the  presidents  of  which  you  were  prt^xieing  to  organize  the 
American  Trust  Company,  did  you  believe  that  those  institutions,  in  the  ag- 
gregate, were  successful  and  prosperous  and  solvent  institntions? 

"The  District  Attorney:  The  same  objection. 

"The  Court:  The  same  ruling,  and  for  the  same  reason." 

Respondent  Sims  is  not  complaining  of  this  action,  and  we  cannot 
say  that  his  good  faith  in  the  matter  here  inquired  about  was  very  im- 
portant to  the  good  faith  of  McDonald  and  Hendrey  as  to  what  we 
have  found  to  be  the  scheme  really  involved  on  the  trial.  We  do  not 
see  how  they  can  directly  complain  of  this  rulingi,  but  it  is  important  in 
another  way. 

[3]  Both  as  to  Hendrey  and  as  to  McDonald,  the  proofs  showed 
their  connection  with  a  number  of  transactions  which  might  be  inter- 
preted either  as  merely  careless,  improvident,  or  reckless  banking,  or 
as  steps  in  a  scheme  to  misappropriate  the  assets  of  the  bank  and  de- 
fraud it  or  its  creditors.  As  to  some  of  Uie  incidents,  the  tendency 
toward  this  latter  aspect  was  remote;  and  as  to  others,  it  was  more 
direct.  These  matters  were,  therefore,  admissible  in  evidence  as  bear- 
ing on  the  general  issue  whether  respondents  were  engaged  in  a  good 
faith  or  in  a  fraudulent  enterprise ;  as  to  each  such  matter,  it  is  clear 
that  the  actual  belief  and  actual  intent  of  the  respondents  constituted 
the  criterion  by  which,  for  the  purposes  of  this  case,  the  transaction 
must  be  judged.  Whedier  a  man  of  ordinary  intelligence  will  naturally 
believe  that  a  particular  transaction  is  honest  and  innocent  is  impor- 
tant as  evidence  bearing  on  whether  he  did  so  believe ;  but,  in  this  class 
of  prosecutions,  his  actual  belief  is  the  ultimate  fact  which  makes  him 
innocent  or  guilty. 

[4,  5]  It  follows  that  the  respondents  were  entitled  to  instructions 
that  respondents'  guilt  must  be  judged  by  their  actual  intent  to  de- 
fraud, rather  than  by  their  carelessness  or  recklessness  in  banking,  or 
violation  of  banking  laws,  and  that,  upon  this  issue  of  intention,  where 
it  was  to  be  determined  by  circumstantial  evidence,  respondents  were 
entitled  to  be  acqbitted  if  all  the  evidence  was  as  fairly  consistent  with 
innocence  as  with  guilt.    Respondents'  requests  4,  6,  and  8  were  di- 
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rected  to  these  subjects.  Each  one  of  them  is  defective,  in  that  it  goes 
a  step  too  far  in  what  was  asked.  This  technically  justifies  its  refusal ; 
but  each  challenged  the  attention  of  the  court  to  ttie  subject,  and  re- 
spondents' right  to  a  clear  instruction  thereon  was  so  important  that 
we  could  go  far  in  overlooking  defects  in  the  requests.  In  addition  to 
that,  these  requests  were  drawn  with  reference  to  the  theory  that  re- 
spondents were  on  trial  only  for  the  existence  of  a  scheme  antedating 
the  corporate  organization,  and  the  court  at  that  time  was  apparently 
accepting  this  theory  and  giving  some  requests  accordingly.  Under 
those  conditions,  we  think  it  was  error  not  to  give  the  substance  of 
these  requests ;  and  the  question  must  be  whether  the  error  was  cured 
in  the  general  charge,  during  the  course  of  which  it  was  said : 

"Are  th«  acts  and  statemenls  of  the  officers,  directors,  or  owners  of  the 
Anferlcan  Trust  Company,  as  shown  by  the  evidence,  consistent  with  the  con- 
clusion that  It  was  the  Intention  of  the  defendants  to  organize  and  operate 
In  gfood  faith  and  for  an  honest  purpose  a  trust  and  banking  company  In 
Memphis?    If  so,  then  your  verdict  should  be  not  guilty." 

This  language  may  be  read  so  as  to  cover  and  include  the  proposi- 
tion that  the  belief  of  the  respondents,  however  unfounded  or  unrea- 
sonable, might  be  a  sufHcient  defense ;  but  it  does  not  present  distinctly 
and  sharply  to  the  jury  this  ground  of  defense.  In  determining  the  ef- 
fect upon  the  jury  of  these  charges  and  refusals,  regard  must  be  had 
to  what  has  before  been  quoted  as  occurring  during  Sims'  examina- 
tion. It  was  there  distinctly  announced  that  respondents'  belief  was 
not  important,  unless  it  was  well  founded,  and,  in  effect,  that  their 
carelessness  might  be  sufficient  to  make  them  guilty  of  the  crime  char|;- 
ed.  We  cannot  think  that  the  above-quoted  portion  of  the  general 
chang:e  would  remove  this  impression,  and  it  follows  that  the  refusal 
to  give  the  substance  of  the  special  charges  must  be  deemed  prejudi- 
cial, unless  there  is  some  further  reason  to  the  contrary. 

[I,  7]  As  to  Hendrey,  we  observe  no  such  further  reason.  As  to 
McDonald,  we  cannot  be  content  to  set  aside  the  judgment  and  direct 
a  new  trial  because  of  error  in  this  matter.  He  was  a  witness  for  him- 
self, and  it  appears  without  dispute  that  he  wrote  letters  soliciting 
stodc  purchases  or  deposits,  each  of  them  containing  the  false  state- 
ment that  $100,000  or  $110,000  of  the  capital  stock  had  been  paid  in; 
and  that  he  prepared  and  sent  the  semiannual  statement  of  June  30th, 
required  by  law,  and  which  was  false  in  almost  every  particular.  The 
justification  which  he  attempts  to  make  of  these  statements  is  not  plau- 
sible enough  to  be  taken  seriously.  He  was  certainly  planning  and 
co-operating  with  Sims,  after  the  first  plans  had  fallen  through,  to 
make  further  stock  sales,  and  to  get  business  and  deposits,  and  to  do  it 
by  means  of  these  statements.  Under  such  a  condition  of  the  record, 
a  finding  that  he  did  not  intend  to  deceive  would  be  arbitrary,  and  we 
cannot  think  that  giving,  in  the  fullest  form,  the  instruction  that  his  ac- 
tual belief  was  the  criterion,  could  have  made  any  difference  in  the  re- 
sult. The  same  reasons  will  not  apply  to  Hendrey.  No  false  state- 
ment made  by  him,  intending  to  give  this  company  false  credit,  was  in- 
dicated by  the  record,  except  the  one  to  the  mercantile  agency ;  and. 
whatever  the  jury  might  think,  we  cannot  say  that  his  claim  to  have 
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been  then  repeating  what  his  associates  told  him  and  what  he  believed 
to  be  true  was  a  mere  subterfuge. 

We  do  not  see  that  this  affirmance,  as  to  McDonald,  is  inconsistent 
with  our  treatment  of  the  superficially  similar  situation  disclosed  in 
the  Sparks  Case,  in  which  Sparks  was  awarded  a  new  trial.  The 
Sparks  Case,  upon  its  facts,  is  typical  of  those  in  which  the  guilty  in- 
tent must  be  determined  by  careful  and  intelligent  consideration  of  the 
evidence  tending  both  to  affirm  and  to  deny  such  intent,  and  the  case 
against  Sparks  is,  therefore,  to  be  classified  i  with  the  case  against  Hen- 
drey  upon  the  present  record,  while  the  case  of  McDonald  is  typical 
of.  those  in  which  the  intent  to  deceive  cannot  be  seriously  doubted, 
and  in  which  we  are  therefore  justified  in  concluding  that  a  failure 
to  give  complete  instructions  on  the  subject  of  intent  was  not  prejudi- 
cial. 

[8,  9]  Some  other  matters  require  mention.  Respondent  Toenges 
(one  of  those  against  whom  the  case  was  discontinued)  had  been  in  the 
employ  of  respondent  Bcmds'  bank  in  Kansas  City,  and  then  was  em- 
ployed by  Hendrey  in  his  Memphis  bank,  and  later  acted  as  cashier  of 
the  American  Trust  Company.  Apparently  he  was  claimed  to  be  a 
sort  of  connecting  link  between  Hendrey  and  the  American  Trust  Com- 
pany. Testimony  was  admitted  regarding  a  supposed  embezzlement 
by  Toenges  while  he  was  employed  in  the  Kansas  City  bank.  Not  only 
was  this  foreign  to  any  of  the  issues  in  the  present  case,  and  distinctly 
prejudicial,  but  the  testimony  on  the  subject  came  from  a  government 
witness,  who  knew  only  what  Bonds  had  told  him,  and  what  he  had 
seen  in  entries  made  by  some  one  on  the  books  of  the  Kansas  City  bank. 
The  statement  by  Bonds  was  made  after  the  scheme  to  defraud  involv- 
ed in  this  indictment  was  at  an  end,  and,  even  if  the  rule  of  evidence 
in  conspiracy  cases  is  to  be  applied,  such  a  statement  was  hearsay. 

[10]  Evidence  was  received  as  to  the  contents  of  the  books  of  the 
Memphis  bank  of  which  Hendrey  was  president.  This  bank  was  a 
corporation,  and  the  contents  of  the  books  of  the  corporation  could  not 
be  put  in  evidence  in  a  criminal  prosecution  against  the  president,  with- 
out a  more  direct  showing  of  his  personal  responsibility  for  the  book- 
keeping than  we  observe  here.  Worden  v.  United  States  (C.  C.  A.  6) 
2(W  Fed.  1,  9,  122  C.  C.  A.  315. 

For  the  guidance  of  the  court  and  counsel  upon  another  trial  of 
Hendrey,  we  state  our  ccmclusions  upon  other  errors  alleged,  but  think 
there  is  no  sufficient  object  in  elaborating  them.  We  find  no  error  in 
the  matters  presented  by  respondents'  counsel  in  their  brief  imder  the 
headings  H,  HI,  and  IV.  Some  of  the  items  of  evidence,  grouped 
under  V  as  erroneously  admitted,  seem  to  us  rather  remote,  if  relevant 
at  all ;  but  we  see  nothing  so  far  beyond  the  limits  of  the  discretionary 
judgment  which  the  trial  court  must  exercise  on  that  subject,  and  so 
substantially  harmful,  that  we  can  call  it  prejudicial  error. 

The  general  legal  principles  applicable  to  the  questions  in  this  case 
have  been  so  fully  and  so  recently  discussed  by  us  in  Bettman  v.  Unit- 
ed States,  224  Fed.  819,  140  C.  C.  A.  265,  Tucker  v.  United  States,  224 
Fed.  833,  140  C.  C.  A.  279,  Hendrey  v.  United  States,  233  Fed.  5,  147 
C.  C,  A.  75,  and  Sparks  v.  United  States,  supra,  that  it  seems  unneces- 
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sary  to  repeat  here  what  has  been  there  said.    We  have  only  under- 
taken to  apply  these  principles  to  the  facts  of  this  case. 

The  verdict  and  sentence  against  Hendrey  are  reversed,  and  the  case, 
as  to  him,  remanded  for  a  new  trial;  the  sentence  upon  McDonald  is 
affirmed. 


HcKELVEX  et  aL  V.  UNITED  STATES. 

(CJIrcnlt  C!ourt  of  Appeals,  Ninth  Circuit.    May  7,  1W7.) 

No.  2807. 

1.  CONSPIBACT  «=>43(9) — ^iRDICnBRT'— OORSPIKACT  TO  COMIQT  CbIMK. 

GrlmlDal  Code  (Act  March  4,  1900,  c.  321)  i  37,  35  Stat.  1096  (Comp. 
St  1916,  S  10201),  provides  that  If  tiro  or  more  persons  conspire  to  com- 
mit ahy  offense,  and  one  of  them  does  any  act  to  effect  the  object  of  the 
conspiracy,  eadi  shall  be  fined,  etc.  Section  215  (Comp.  St  1916,  1 10385) 
provides  that  whoever,  having  devised  any  scheme  to  defraud,  etc.,  shall, 
^  to  execute  It,  place  any  letter  In  any  post  oflSce,  etc.,  shall  be  fined,  etc. 
An  Indictment  charged  that  defendants  conspired  to  commit  an  offense 
under  section  215,  and  that  it  was  a  part  of  such  conspiracy  to  accomplish 
and  attempt  to  accomplish  It  by  means  of  the  malls,  and  to  mail  letters  to 
the  persons  Intended  to  be  defrauded,  and  that  two  described  letters 
were  mailed  in  pursuance  of  the  conspiracy.  Eeld,  that  the  indictment 
sutfidently  charged  conspiracy  to  use  the  malls  to  effect  the  conspiracy. 

[Ed.  Note.— E\>r  other  cases,  see  CSonsplracy,  Gent  Dig.  {§  86,  96.] 

2.  CONSPIRACT   <8=>43(9) — INDICTMBNT — CONSPIRaA   TO    COMMIT   (TbIMB. 

The  indictment  was  sufficient  as  against  the  objection  that  the  charges 
that  defendants  deposited  letters  In  the  post  office  department  were  charges 
of  overt  acts,  and  the  only  charges  that  the  post  office  was  used  In  execut- 
ing the  scheme  to  defraud,  and  that  these  charges  could  not  be  used  to 
strengthen  the  charge  of  conspiracy,  since  the  overt  act  which  completes 
a  conspiracy  is  a  part  of  the  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent.  Dig.  §§  86,  96.] 

8.  Gbimiitai.  Law  4=3371(1) — Evidence — Otheb  Offenses — Intent. 

On  a  trial  for  conspiring  to  commit  the  offense  of  using  the  mails  in 
furtherance  of  a  scheme  whereby  persons  were  to  be  defrauded  by  black- 
mailing suits  and  threats  thereof,  evidence  as  to  suits  instituted  by  de- 
fendants about  the  same  time  and  of  lllie  character  to  those  Involved  in 
the  Indictment  was  admissible  to  show  Intent,  when  properly  limited  by 
the  court  to  this  purjKJse. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  ii  830,  831.] 

4.  Cbiminai,  Law  9=31169(1) — Appeal — ^Hasmless  £bbob — ^Admission  or  Evi- 

DENOB. 

The  admission  of  evidence  not  prejudicing  defendants  was  not  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  ii  3130,  3137.] 

5.  Cbiminal  Law  ®=>829(2) — ^Instbuctions  Covebed  by  Those  Given — ^"Con- 

SPIBACT." 

On  a  trial  for  conspiracy  to  commit  a  crime,  the  court  charged  that  a 
"conspiracy"  was  a  combination  between  two  or  more  persons  to  do  a 
criminal  or  unlawful  act,  or  a  lawful  act  by  criminal  or  unlawful  means ; 
that  there  could  be  no  conspiracy  where  an  Individual  acted  by  and  for 
himself;  that  a  merely  mental  purpose  could  not  Justify  a  conviction,  a 
common  design  being  of  the  essence ;  that  a  person,  to  become  a  party 
to  a  conspiracy,  must  combine  with  some  one  else  to  effect  Its  object  by 
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means  agreed  npcm ;  that  wbere  clrcnmBtantlal  eTldence  was  relied  upon 
to  establish  the  conspiracy,  or  any  other  fax*,  it  was  not  only  necessary 
tbat  the  drcumstances  concur  to  show  the  existence  of  the  conspiracy,  or 
other  fact,  but  that  It  must  be  inconsistent  with  any  other  rational  con- 
clusion ;  and  that.  If  the  evidence  could  be  reconciled  either  with  Inno- 
cence or  guilt,  the  law  required  that  defendant  be  given  the  benefit  of  the 
doubt,  and  that  the  theory  of  innocence  be  adopted.  Held,  that  these 
Instructions  sufficiently  covered  a  requested  instruction  tbat  it  needed 
something  more  than  proof  of  mere  passive  cognizance  of  fraudulent  or 
illegal  action  of  others  to  sustain  a  charge  of  conspiracy ;  that  before  the 
Jury  could  ccmvlct  one  defendant  they  must  find  that  he  did  something 
more  than  entertain  a  mere  passive  cognizance,  and  they  must  find  from 
the  evidence  beyond  a  reasonable  doubt  that  he  did  some  act  or  made  some 
agreement  showing  an  intent- to  participate  in  the  conspiracy. 

[Ed.  Note. — £\>r  other  cases,  see  Orimlnal  Law,  Cent  Dig.  }  2QU. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Conspiracy.]  • 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California. 

Charles  S.  McKelvey  and  another  were  convicted  of  conspiracy,  and 
they  bring  error.    Affirmed. 

Indictment  under  Act  March  4,  1909,  c.  321,  $  37,  charging  plaintiffs  la  error 
wjth  a  conspiracy  to  commit  acts  made  an  offense  by  section  215  of  the  same 
act ;  the  offense  being  a  conspiracy  to  cheat,  wrong,  and  defraud  certain  per- 
sons named  in  the  indictment,  and  to  use  the  United  States  mall  in  further- 
ance thereof.  Verdict  of  guilty,  upon  which  the  court  entered  Judgment,  Im- 
posing a  fine  of  $2,500  upon  each  of  the  plaintiffs  in  error,  and  sentencing 
plaintiff  in  error  Stevens  to  imprisonment  In  the  county  Jail  for  six  months. 

Plaintiffs  in  error  ajt  the  time  of  the  Indl.ctment  were  attoraoys  at  law  in 
Los  Angeles,  Cal.,  having  adjoining  offices, 'both  using  a  common  reception 
room,  and  employing  a  stenographer  who  was  required  to  do  the  work  of  each. 
Plaintiff  In  error  Stevens  had  been  appointed  by  the  superior  court  of  Cali- 
fornia to  represent  as  guardian  ad  litem  and  defend  the  mincH*,  Irene  Marie 
Brown-Jjevy  (now  Mrs.  Van  Houten)  in  a  divorce  proceeding  brought  by  her 
then  husband.  While  consulting  with  Stevens  cdneernlng  her  defense  to  the 
divorce  proceeding,  Mrs.  Levy  disclosed  to  him  certain  illicit  relations  that 
existed  between  herself  and  certain  other  young  women,  on  the  one  part,  and 
certain  men  who  resorted  to  a  place  known  as  the  Jonquil  Apartments,  in 
Los  Angeles,  for  such  purposes.  It  appears  that  at  the  time  of  this  communi- 
cation the  grand  Jury  was  Investigating  the  actions  of  the  Inmates  of  the 
Jonquil  Apartments  and  those  who  resorted  there.  Thereafter  Mrs.  Levy  ano 
other  young  women  who  were  inmates  of  the  Jonquil  Apartments  called  upon 
plaintiff  in  error  Stevens  at  his  office  and  conferred  with  him  as  to  bringing 
actions  to  recover  damages  for  the  injury  to  their  health  because  of  the 
practices  of  the  men  who  had  visited  them. 

It  is  charged  in  the  indictment  that  plaintiffs  in  error  conspired  to  devise  ii 
scheme  to  defraud  W.  H.  Evans  and  Kyle  MacBratney  and  others  out  of 
their  money  and  property,  by  representing  and  pretending  to  such  persons 
that  the  plaintiffs  in  error  had  within  their  knowledge  certain  lewd,  lascivious, 
indecent,  scandalous,  and  disgraceful  conduct,  acts,  and  crimes  theretofore 
committed  by  such  persons,  which  would  tend  to  disgrace  and  degrade  them, 
and  which  the  plaintiffs  in  error  would  threaten  to  make  public  and  divulge  to 
the  world  in  complaints  by  Mrs.  Levy  to  be  filed  In  court,  unless  such  person.s 
would  pay  to  the  plaintiffs  In  error  such  sums  as  plaintiffs  in  error  might  or 
could  secure  by  means  of  such  threats ;  that  it  was  a  part  of  the  conspiracy  to 
accomplish  and  effect  the  scheme  to  defraud  by  moans  df  the  post  office  es- 
tablishment of  the  United  States  by  depositing  In  the  United  States  post  office 
at  Los  Angeles  and  in  the  stations  thereof  letters  addressed  to  the  persons  in- 
tended to  be  defrauded,  to  be  sent  and  delivered  to  those  persons  by  the  post 
office  establishment  of  the  United  States ;  and  tbat  In  pursuance  of  the  conspir- 
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acy  and  adtieme  to  defraud,  and  for  the  purpose  of  effecting  and  executing  tbe 
Bame,  the  plaintiffs  In  error,  on  the  17th  day  of  June,  1913,  mailed.  In  the 
United  States  post  office  at  Los  Angeles,  the  two  letters  set  out  In  the  in- 
dictment. 

The  assignments  of  error  relate  to  the  action  of  tb»  court  In  oTemillng  ae- 
fendanta'  demorrns  to  the  Indictment,  in  overruling  defendants'  objections  to 
the  admission  of  certain  evidence,  and  in  refusing  to  give  an  instruction  re- 
quested by  the  defendant  McEelvey. 

Charles  J.  Kelly,  of  Los  Angeles,  Cal.,  for  plaintiffs  in  error. 
Albert  Schoonover,  U.  S.  Atty.,  and  J.  Robert  O'Connor,  Asst.  U. 
S.  Atty.,  both  of  Los  Angeles,  Cal. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  (1] 
1.  It  is  contended  by  the  plaintiffs  in  error  that  the  indictment  fails 
to  charge  a  conspiracy  under  the  statute.  Section  37  of  the  Act  of 
March  4,  1909  (35  Stat.  1088,  1096,  c.  321),  entitled  "An  act  to  codify, 
revise,  and  amend  the  penal  laws  of  the  United  States,"  provides: 

"If  two  or  more  persons  conspire  *  *  *  to  commit  any  offense  against 
tbe  United  States,  *  •  •  and  one  or  more  of  such  parties  do  any  act  to 
effect  the  object  of  the  conspiracy,  each  of  the  parties  to  such  conspiracy 
shall  be  fined,"  etc. 

Section  215  of  the  same  act  (page  1130) — so  far  as  material  to  this 
case — provides : 

"Whoever,  having  devised  or  intending  to  devise  any  schane  or  artifice  to 
defraud,  or  for  obtaining  money  or  property  by  means  of  false  or  fraudulent 
pretenses,  representations,  or  promises,  •  •.  •  shall,  for  the  purpose  of 
executing  such  scheme  or  artifice  or  attemptiilg  so  to  do^  place,  or  cause  to 
be  placed,  any  letter  •  •  •  in  any  post  office,  or  station  thereof,  •  •  »  • 
to  be  sent  or  delivered  by  the  post  office  establishment  of  the  United  States, 
*    *    •    shaU  be  fined,"  etc. 

The  indictment  charges  that  the  defendants,  on  June  1,  1913,  in 
the  city  of  Los  Angeles,  conspired,  combined,  confederated,  and  agreed 
together  to  commit  an  offense  against  the  United  States ;  that  is,  to 
commit  acts  made  an  offense  and  crime  by  section  215  of  the  Act  of 
March  4,  1909  (chapter  321),  entitled  "An  act  to  codify,  revise,  and 
amend  the  penal  laws  of  the  Unijed  States."  The  indictment  then 
proceeds  to  charge  the  defendants  with  acts  constituting  a  scheme  to 
defraud  certain  persons,  charging  acts  made  an  offense  against  both 
sections  37  and  215  of  the  Criminal  Code,  namely: 

"*  *  *  And  it  UHU  a  part  of  taid  contpiraoy  ot  said  conspirators,  for 
the  purpose  of  executing  and  effecting  said  scheme  and  artlUce  to  defraud,  and 
attempting  so  to  do,  to  accomplish  and  effect,  and  attempt  to  accomplish  and 
effect,  the  same  by  means  of  the  post  office  establishment  of  the  United  States, 
and  to  place  and  cause  to  be  placed  in  the  United  States  post  office  In  said 
dty  of  Los  Angeles,  and  in  this  stations  thereof,  letters  addressed  to  said  per- 
sons so  Intended  to  be  defrauded,  to  be  sent  and  delivered  to  said  persons  by 
the  post  office  establishment  of  the  United  States." 

The  indictment  then  proceeds  to  set  forth  two  letters  mailed  by  the 
defendants  in  pursuance  of  said  conspiracy — one  dated  June  17,  1913, 
and  the  other  August  8,  1913. 
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'  The  objection  is  that  the  charging  part  of  the  indictment  makes  no 
charge  that  the  conspirators,  at  the  time  of  forming  said  conspiracy,  or 
at  any  other  time,  conspired  to  use  the  mails  or  post  office  establish- 
ment of  the  United  States  for  the  purpose  of  eflEecting  or  carrying  out 
such  conspiracy.  But  the  first  clause  of  the  indictment  makes  the 
direct  charge  that  the  conspirators,  to  accomplish  and  effect  the  con- 
spiracy, conspired  to  commit  acts  made  an  offense  by  section  215  of 
the  Criminal  Code.  The  indictment  then  proceeds  to  charge  a  scheme 
to  defraud  certain  persons,  and  alleges  that  it  was  a  part  of  said  con- 
.  spiracy  to  use  the  mails  and  the  post  office  establishment  of  the  United 
States  for  the  purpose  of  effecting  and  carrying  out  that  conspiracy. 
This  last  charge  is  not  the  allegation  of  an  isolated  act,  or  a  mere  recital 
or  conclusion  of  the  pleader,  but  a  direct  and  positive  charge  that  the 
use  of  the  mails  and  post  office  establishment  formed  a  part  of,  and  was 
the  essential  act  of,  the  conspiracy  to  commit  an  offense  against  the 
United  States. 

[2]  2.  The  further  objection  is  made  to  the  indictment  that  the 
charges  against  the  defendants  that  they  deposited  the  letters  in  the  post 
office  department  are  the  charges  of  overt  acts,  and  are  the  only 
charges  that  the  post  office  was  used  in  executing  and  effecting  the 
scheme  to  defraud,  and  it  is  contended  that  these  charges  cannot  be 
used  to  strengthen  the  charge  of  conspiracy,  citing  the  case  of  United 
States  V.  Britton,  108  U.  S.  199,  204,  2  Sup.  Ct  531,  534  (27  L.  Ed. 
698)  where  the  Supreme  Court  said: 

"This  offense  (conspiracy]  does  not  consist  of  t>otb  the  conspiracy  and  the 
acts  done  to  effect  the  object  of  the  conspiracy,  but  of  the  conspiracy  alone. 
•  •  •  It  follows  as  a  rule  of  criminal  pleading  that,  In  an  indictment  for 
conspiracy  nnder  section  5440  [Comp.  St  1916,  f  10201],  the  conspiracy  must  be 
sufficiently  charged,  and  that  it  cannot  be  aided  by  the  averments  of  acts  done 
by  one  or  more  of  the  conspirators  in  furtherance  ot  the  object  of  the  con- 
spiracy." 

This  decision  was  cited  in  Hyde  v.  United  States,  225  U.  S.  347, 
358,  32  Sup.  Ct.  793,  799  (56  L.  Ed.  1114,  Ann.  Cas.  1914A,  614),  in 
support  of  a  similar  objection  in  that  case.  The  court,  in  overruling 
the  objection,  said : 

"It  is  true  that  the  conspiracy,  the  unlawful  combination,  has  been  said  to  be 
the  crime,  and  that  at  common  law  It  was  not  necessary  to  aver  or  prove  an 
overt  act ;  but  section  5440  has  gMie  beyond  such  rigid  abstraction,  and  pre- 
scribes, as  necessary  to  the  offense,  not  only  the  unlawful  conspiracy,  but  that 
one  or  more  of  the  parties  must  do  an  'act  to  effect'  its  object,  and  provides 
that  when  such  act  Is  done  'all  the  parties  to  such  conspiracy'  become  Uable. 
Interpreting  the  provision,  it  was  decided  in  Hyde  v.  Shine,  199  U.  S.  62,  76 
[25  Sup.  Ct.  760,  50  L.  Ed.  90],  that  an  overt  act  is  necessary  to  complete  the 
offense.  And  so  it  was  said  In  United  States  v.  Hlrsch,  100  U.  S.  83  [25  tJ. 
Ed.  559],  recognizing  that,  while  the  combination  of  minds  in  an  unlawful  pur- 
pose was  the  foundation  of  the  offense,  an  overt  act  was  necessary  to  complete 
It.  It  seems  like  a  contradiction  to  say  that  a  thing  is  necessary  to  complete 
another  thing,  and  yet  that  other  thing  is  complete  without  it.  It  seems  like 
a  paradox  to  say  that  anything,  to  quote  the  Solicitor  General,  'can  be  a  crime 
of  which  no  court  can  take  cognizance.'  The  conspiracy,  therefore,  cannot  alone 
constitute  the  offense.  It  needs  the  addition  of  the  ov^rt  act.  Such  act  is 
something  more,  therefore,  than  evidence  of  a  conspiracy.  It  constitutes  the 
execution  or  part  execution  of  the  conspiracy,  and  all  incur  guilt  by  it,  or 
rather  complete  their  guilt  by  it,  consummating  a  crime  by  it,  cognizable  then 
by  the  judicial  tribunals,  such  tribunals  only  then  acquiring  Jurisdiction." 
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The  opinion  of  the  Circuit  Court  of  Appeals  in  Hendrev  v.  United 
States,  233  Fed.  5,  11,  147  C.  C.  A.  75,  is  also  dted  by  the  plaintiffs 
in  error  as  pointing  out  objections  to  the  indictment  in  that  case  which 
it  is  contended  are  applicable  to  the  indictment  in  this  case.  The  ob- 
jections are  all  substantially  embraced  in  the  query  suggested  by  the 
court: 

"How  tbe  actual  commission  of  the  crime  can  be  the  overt  act  which  com- 
pletes the  conspiracy,  unless  the  same  act  Is  made  two  crimes  by  different 
names,  and  so  is  to  be  twice  punished?" 

The  answer  is  that  the  overt  act  which  completes  a  conspiracy  is  a 
part  of  the  conspiracy  requiring  the  combination  of  two  or  more  per- 
sons to  commit,  while  the  commission  of  an  act  by  an  individual  un- 
connected with  a  conspiracy  is  the  act  of  the  individual  alone,  and 
may  or  may  not  be  a  crime.  Aikens  v.  Wisconsin,  195  U.  S.  194,  206, 
25  Sup.  Ct.  3,  49  L.  Ed.  154. 

But  the  objection  that  the  overt  act  which  completes  the  conspiracy 
makes  two  crimes  by  different  names,  and  renders  the  o'ffenders  liable 
to  be  twice  punished  for  the  same  act,  is  further  answered  by  the  Su- 
preme Court  in  Heike  v.  United  States,  227  U.  S.  131,  144,  33  Sup. 
Ct.  226,  229  (57  L.  Ed.  450,  Ann.  Cas.  1914C,  128),  where  the  court 
said : 

"Again  It  is  said  that,  if  the  evidence  proved  the  petitioner  guilty  of  a 
conspiracy,  it  proved  him  guilty  of  the  substantive  offense.  •'  •  •  At  all 
events  the  liability  .for  conspiracy  is  not  taken  away  by  its  success — ^that  is, 
by  the  accomplishment  of  the  substantive  offense  at  which  the  conspiracy 
alms." 

Also  in  United  States  v.  Rabinowich,  238  U.  S.  78,  85,  35  Sup.  Ct. 
682,  683,  684  (59  h.  Ed.  1211),  where  the  court  said :  • 

"  *  •  •  A  conspiracy  to  commit  a  crime  is  a  different  offense  from  the 
crime  that  is  the  object  of  the  conspiracy.  •  •  •  The  conspiracy,  however 
fully  formed,  may  fall  of  its  object,  however  earnestly  pursued.  The  con- 
templated crime  may  never  be  consummated ;  yet  the  conspiracy  is  none  the 
less  punishable.  •  •  *  And  it  is  punishable  as  conspiracy,  though  the  In- 
tended crime  be  accomplished." 

In  United  States  v.  Young,  232  U.  S.  155,  34  Sup.  Ct.  303,  58  L. 
Ed.  548,  the  indictment  contained  two  counts.  It  was  objected  to  the 
first  count  that  it  failed  to  allege  how  the  scheme  to  defraud  certain 
banks  therein  mentioned  was  to  be  executed,  and  did  not  directly  allege 
in  either  count  that  the  scheme  devised  was  to  be  executed  by  the  use  of 
the  post  office  establishment  or  mails  of  the  United  States.  The  Dis- 
trict Court  sustained  a  demurrer  to  the  indictment,  holding  that  the 
scheme  described  was  not  unlawful,  unless  the  use  of  the  mails  was 
a  part  of  the  scheme;  that  the  indictment)  must  affirmatively  al- 
lege every  fact  necessary  to  constitute  the  offense  sought  to  be 
charged,  that  the  court  may  see  that  an  unlawful  scheme  had  been  de- 
vised ;  that  the  implication  of  a  material  and  essential  fact  could  not 
supplant  the  place  of  a  direct  averment;  that  there  was  no  allegation 
that  the  banks  to  be  defrauded  had  seen  the  statement  sent  through  the 
mails  to  brokers  who  were  to  induce  the  banks  to  loan  their  money  up- 
on the  scheme ;  that  the  banks  had  no  knowledge  of  these  statements 
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or  of  their  contents,  or  that  they  were  intended  to  deceive  the  banks 
and  induce  them  to  loan  their  money,  except  as  this  might  be  implied 
from  the  allegation  that  the  statements  were  sent  to  the  brokers.  The 
Supreme  Court  reversed  the  decision  of  the  District  Court,  holding 
that  under  section  215  of  the  Criminal  Code  it  is  only  necessary  to 
charge  that  the  scheme  was  devised,  or  intended  to  be  devised,  and  a 
letter  placed  in  the  post  office  for  the  purpose  of  executing  this  scheme, 
or  attempting  to  do  so.'  Plainly  the  indictment  in  the  present  case, 
measured  by  this  decision,  is  sufficient. 

The  case  of  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  531. 
35  Sup.  Ct.  291,  59  L.  Ed.  705,  cited  by  plaintiffs  in  error  in  support  of 
their  demurrer  to  the  indictment,  does  not  hold  a  contrary  rule.  In 
that  case  it  was  held  that,  where  the  averment  respecting  the  forma- 
tion of  the  conspiracy  refers  to  no  other  clause  for  certamty  as  to  its 
meaning,  it  should  be  interpreted  as  it  stands,  and,  so  interpreted,  it 
was  held  to  be  sufficient,  and  not  insufficient  as  plaintiffs  in  error  seem 
to  contend.  The  charge  in  that  indictment  was  that  the  defendants 
conspired  to  commit  an  offense  against  the  United  States,  to  wit,  to 
unlawfully,  etc.,  introduce  liquors  into  the  Indian  country  and  into  oth- 
er parts  and  portio;is  of  that  part  of  Oklahoma  which,  lies  within  the 
Indian  country.  The  objection  was  that  the  indictment  did  not  in 
terms  allege,  as  part  of  the  conspiracy,  that  the  liquor  was  to  be 
brought  from  without  the  state  of  Oklaltoma,  nor  did  the  clause  refer 
for  light  upon  its  meaning  to  the  clauses  that  set  forth  the  overt  acts. 
It  was  objected,  further,  that  the  indictment  was  vague  and  indefinite 
as  to  the  destination  of  the  liquors  as  intended  by  the  conspirators,  and 
did  not  apprise  the  defendants  with  certainty  of  the  offense  with  which 
they  stood  charged,  so  as  to  enable  them  to  prepare  their  defense. 
The  Supreme  'Court  held  that  the  charge  related  only  to  intrastate 
transactions,  and  could  not  be  construed  as  including  interstate  trans- 
actions because  of  other  averments  as  to  the  overt  acts  of  some  of  the 
conspirators.  The  court  held  further  that  the  conspiracy  looked  to  the 
introduction  of  intoxicating  liquors  into  those  portions  of  the  state  of 
Oklahoma  that  lie  within  the  Ipdian  country,  and  presumably  the  de- 
fendants did  not,  at  the  time  of  conspiring,  specify  any  particular  points 
in  the  Indian  country  to  which  the  liquors  should  be  shipped.  The 
indictment  was  held  sufficient,  and  the  opinion  fully  sustains  the  indict- 
ment in  the  present  case,  wherein  the  defendants  were  fully  and  spe- 
cifically informed  of  the  charge  against  them,  and  that  the  mailing  of 
the  letters  was  a  part  of  the  conspiracy. 

[3]  3.  It  is  next  contended  that  the  court  erred  in  admitting  testi- 
mony of  certain  witnesses  called  by  the  government  to  testify  m  ref- 
erence to  suits  instituted  by  the  defendant  Stevens  in  the  superior 
court  of  Los  Angeles  county  about  the  same  time  and  of  like  charac- 
ter to  the  suits  and  threatened  suits  involved  in  the  indictment  in  this 
case.  The  objection  is  that  the  conspiracy  ended  with  the  sending  of 
the  letter  of  August  8,  1913,  and  these  suits  were  commenced  subse- 
quently, and  were  therefore  inadmissible. 

But  a  conspiracy  does  not  necessarily  end  with  the  overt  act  men- 
tioned in  the  indictment    The  purpose  of  setting  forth  an  overt  act 
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in  the  Indictment  is,  not  to  fix  a  limit  of  time  to  the  existence  of  the 
conspiracy,  but  for  the  purpose  of  bringing  thje  conspiracy  within  the 
terms  of  the  statute  by  alleging  an  act  done  to  effect  the  object  of  the 
conspiracy.  The  conspiracy  in  this  case  was  a  scheme  to  defraud  cer- 
tain parties,  in  obtaining  money  from  them  by  means  of  false  and 
fraudulent  pretenses  and  representations.  For  the  purpose  of  execut- 
ing this  scheme,  the  letters  w^ere  mailed  by  the  defendant  Stevens. 
The  mailing  of  the  letters  was  merely  a  part  of  the  conspiracy,  but  not 
the  final  acts ;  they  were  intermediate  acts,  the  purpose  of  which  was 
to  bring  the  parties  to  be  defrauded  to  the  office  of  the  defendant, 
where,  by  means  of  fraudulent  pretenses  and  representations,  they 
would  be  made  to  yield  to  the  demands  of  the  defendants.  The  last 
act  of  the  conspiracy,  of  which  the  mailing  of  the  letters  was  a  part, 
was  the  obtaining  of  the  money  by  such  false  and  fraudulent  pretenses 
and  representations. 

.  But  we  need  not  dwell  upon  this  feature  of  the  evidence  further 
than  to  say  that  it  was  not  offered  or  introduced  for  the  purpose  of 
proving  the  particular  conspiracy  mentioned  in  the  indictment,  or  any 
overt  act  as  a  part  of  such  conspiracy,  but  was  offered  and  admitted  as 
tending  to  show  that  at  about  the  same  time  defendant  brought  other 
suits  of  a  like  character  and  for  a  like  purpose  against  other  defendants, 
from  which  the  jury  might  infer  the  intent  with  which  such  suits  were 
being  brought  and  prosecuted,  and  the  evidence  was  so  limited  by  the 
court  in  its  instructions  to  the  jury. 

[4]  4.  There  are  further  assignments  of  error  in  the  admission  of 
testimony  in  the  course  of  the  trial ;  but  no  sufficient  objections  were 
taken  to  the  ruling  of  the  court  in  admitting  such  testimony,  and,  as  it 
does  not  appear  that  the  defendants  were  in  any  way  prejudiced  by 
such  ruling,  we  find  no  reversible  error. 

[5]  5.  Error  is  assigned  to  the  refusal  of  the  court  to  give  the  fol- 
lowing instruction,  requested  by  the  plaintiffs  in  error : 

"You  arlShstructed  that  it  needs  something  more  than  proof  of  mere  passive 
cognizance  of  fraudulent  or  Illegal  action  of  others  to  sustain  the  charge  of 
conspiracy,  and  before  you  can  convict  the  defendant  McKelvey,  you  must  find 
that  the  defendant  McKelvey  did  something  more  than  entertain  a  mere  pas- 
sive cognizance  of  such  conspiracy.  You  must  find  from  the  evidence,  beyond 
a  reasonable  doubt  and  to  a  moral  certainty,  that  be  did  some  act  or  made 
some  agreement  showing  an  Intent  to  participate  in  some  way  in  such  con- 
spiracy." 

We  find  this  instruction  given  by  the  court,  in  substance,  in  a  series 
of  instructions  covering  the  evidence  necessary  to  establish  a  conspir- 
acy. These  instructions  were  that  a  conspiracy  is  a  combination  be- 
tween two  or  more  pefsons  to  do  a  criminal  or  unlawful  act,  or  a  law- 
ful act  by  criminal  or  unlawful  means ;  that  there  can  be  no  conspir- 
acy where  one  individual  acts  by  and  for  himself  only ;  that  a  merely 
mental  purpose  cannot  justify  a  conviction  of  conspiracy,  as  a  com- 
mon design  is  of  the  essence  of  the  charge ;  that  a  person,  in  order  to 
become  a  party  to  a  conspiracy,  must  combine  with  some  one  else  to 
effect  the  object  of  the  conspiracy  by  the  means  agreed  upon;  that, 
where  circumstantial  evidence  is  relied  upon  to  establish  the  conspir- 
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acy,  or  any  other  fact,  it  is  not  only  necessary  that  all  the  circumstances 
concur  to  show  the  existence  of  the  conspiracy  or  other  fact  sought  to 
be  proved,  but  such  circumstantial  evidence  must  be  inccwisistent  with 
any  other  rational  conclusion;  that,  if  the  evidence  can  be  reconciled 
either  with  the  theory  of  innocence  or  with  guilt,  the  law  requires  that 
the  defendant  be  given  the  benefit  of  the  doubt,  and  the  theory  of  inno- 
cence be  adopted.  These  instructions,  we  think,  covered  all  there  was 
in  the  requested  instruction.  m 

We  find  no  reversible  error  in  the  record,  and  the  judgment  is  ac- 
cordingly affirmed. 


\ 


DELAWARE,  Ij.  &  W.  H.  CO.  T.  MADDEN. 

(Circuit  Court  of  Appeals,  Second  Circuit    AjwU  10, 1917.) 

Na  190. 

1.  MUNICIFAI.  COBPOBATIONS  €=»80S(3) — ^Injttbixs  fbok  Dkfectivk  Stbeeds — 

HO£KB  \S  SlDBWA.!^ 

A  hole  In  a  sidewalk,  about  18  Inches  long,  6  Inches  wide,  and  from  12 
to  18  Inches  deep,  was  a  dangerous  obstruction  or  pitfall,  and  the  party 
responsible  for  its  being  there  was  liable  to  those  Injured  thereby. 

2.  Municipal  Cobfobationb  «s»808(1) — DmnccTiVB  Stbbetb — Statotobt  Pbo- 

,  VISIONS. 

Cortland  City  Charter,  t  80,  construed  as  Imposing  on  owners  or  occu- 
pants of  abutting  land  liability  to  persons  injured  by  their  failure  to 
maintain  or  repair  the  sidewalk,  is  not  unconstituttonal. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Gent.  Dig.  ff 
1684,  1690,  1694.] 

S.  MuNiciPAX   CoRPOBATioNs   €=3806^) — Dbfbctitk   Stbkbtb — ^LiABiuTT    or 
Abuttino  Owreks. 

Cortland  City  Charter,  §  80,  authorizing  the  board  of  public  works  to 
require  sidewalks,  etc.,  to  be  repaired  by  adjoining  owners  or  occupants, 
requiring  notice  to  be  given,  and  providing  that  the  owner  or  occupant 
shall  be  liable  for  any  damages  from  failure  to  make  or  rerfttr  the  side- 
walk, or  for  violation  of  a  resolution  or  ordinance  of  the  boarc^an  adjoin- 
ing owner  Is  liable  to  a  person  injured  by  reason  of  a  hole  In  the  sidewalk, 
though  the  city  council  or  board  of  public  works  has  taken  no  action  to 
require  the  repair  of  the  sidewalk. 

4.  MuNiciPAi.    CoBPOBATioNB    9s»806(l) — DxrEOTiVB    Stbekts— Liability    of 
Abdttinq  Ownkbs. 

'As  between  the  city  and  an  abutting  owner,  the  owner  is  primarily 
liable  for  the  dangerous  condition  of  the  sidewalk,,  under  Cortland  City 
Charter,  f  80. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  H 
1684,  1690,  1694.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

Action  by  Robert  H.  Madden  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  Judgment  for  plaintiff  (234  Fed.  731), 
and  defendant  brings  error.    Affirmed. 

On  writ  of  error  to  review  a  judgment  entered  upon  the  verdict  of 
a  jury  in  favor  of  plaintiff  in  the  sum  of  $15,064.    The  action  was 

«=»For  oUier  cues  sm  sam*  topic  A  KEY-NUMBER  in  all  K«r-Numbarad  Digeata  AlndtzM 
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tried  at  Utica  in  the  Northern  district  of  New  York  in  February,  1916, 
before  Judge  George  W.  Ray.  A  motion  to  set  aside  the  verdict  was 
denied.  The  parties  will  be  referred  to  hereafter  as  they  appeared  in 
the  restrict  Court,  viz.,  as  plaintiff  and  defendant. 

Thomson  &  B)rme,  of  Syracuse,  N.  Y.,  for  plaintiff  in  error. 
Clayton  R.  Lusk,  of  Cortland,  N.  Y.,  for  defendant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  There  is  substantially  no  dispute  as  to  the 
facts.  No  controversy  arises  as  to  the  amount  of  the  verdict.  Con- 
tributory negligence  is  not  asserted.  The  only  question  is  whether 
the  defenduit  is  liable  for  the  condition  of  the  sidewalk  which  caused 
the  injury.    A  brief  statement  of  the  facts  is  necessary. 

The  plaintiff  is  a  resident  of  Ithaca,  New  York.  On  September  21, 
1914,  he  came  from  Ithaca  to  Cortland  and  about  11  o'clock  that 
night  he  was  walking  westerly  along  the  south  side  of  Elm  street  east 
of  the  Delaware,  Lackawanna  &  Western  Railroad.  As  he  passed  the 
flagman's  shanty  a  short  distance  from  the  eastern  railroad  track  he 
was  looking  to  the  south  to  see  if  any  trains  were  approaching  and 
he  stepped  into  a  hole  in  the  walk  on  the  south  side  of  Elm  street  a 
short  distance  from  where  the  railroad  tracks  cross  the  street.  This 
hole  was  from  a  foot  to  18  inches  deep.  The  planks  were  in  a  decayed 
condition.  One  of  the  witnesses  describes  the  walk  as  he  saw  it  in 
September,  1914.    He  testified : 

"The  lengtb  and  width  and  depth  of  the  hole  rensalned  about  the  same  dnr- 
ing  that  time.  I  Just  looked  at  the  plank  and  took  my  toe  and  kicked  It  along, 
and  I  woold  call  It  what  we  call  dozy ;  *  *  *  the  plank  was  a  sort  of  a 
dry  rot" 

In  other  words,  the  plank  had  decayed  because  it  had  been  subjected 
for  a  long  period  of  time,  in  summer  and  winter  alike,  to  rain,  wind 
and  snow. 

"The  whole  plank  appeared  to  be  old,  and  the  appearance  of  having  been 
there  a  long  tlnne,  and  that  It  had  become  decayed  from  rain  and  snow  and 
wind,  the  elements." 

[1]  There  can  be  no  doubt  that  there  was  a  hole  in  the  walk  at  the 
point  in  question  about  18  inches  long,  6  inches  wide  and  from  12  to 
18  inches  deep.  There  cannot  be  the  slightest  question  that  this  was  a 
most  dangerous  obstruction,  or  pitfall,  to  be  permitted  in  a  city  street 
and  that  the  party  responsible  for  its  being  there  is  liable  to  those  who 
were  injured  because  of  it. 

The  defendant's  tracks  run  at  an  oblique  ai^le  across  Elm  street 
and  the  sidewalk  on  the  south  side  thereof  is  a  thoroughfare  which 
the  public  uses  and  has  a  right  to  use.  That  such  an  obstruction  was 
a  menace  to  life  and  limb  and  that  repair  was  necessary  must  be  con- 
ceded. That  someone  was  responsible  for  such  a  condition  cannot  be 
controverted  and  when  such  party  is  discovered  he  must  pay  for  the 
result  of  his  negligence. 

Section  80  of  the  charter  of  the  city  of  Cortland  provides,  inter 
alia,  as  follows: 
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I  "The  board  of  pobllc  works  shall  have  power  to  require  sidewalks,  carbs 

'  and  gutters    *    *    *    to  be  relald,  reset,  mended,  or  repaired  by  the  owners, 

possessors  or  occupants  of  lands  adjoining  such  curbs." 

The  law  requires  notice  to  be  given  and  if  the  improvement  or  repair 
is  not  done  within  the  time  limited  by  the  owners  or  occupants  of 
adjacent  land  it  will  be  done  by  the  beard  of  public  works  at  the  ex- 
pense of  such  owner  or  occupant. 

The  clause  of  the  city  charter  chiefly  relied  on  by  the  plaintiff  is  as 
follows : 

"The  owner  or  occupant  of  lands  fronting  or  abutting  any  street  shall  be 
liable  for  any  Injury  or  damages  by  reason  of  omission,  failure  or  negligence 
to  make,  maintain  or  repair  the  sidewalk  adjoining  such  lands  or  for  a  viola- 
tion or  nonobserrance  by  him  of  a  resolution  or  ordinance  of  the  board  of 
public  works  authorized  by  this  section  and  shall  not  be  relieved  therefrom 
by  the  «ervioe  of  the  notice  above  specl&ed." 

The  defendant  insists  that  in  order  to  make  this  section  applicable 
to  the  present  situation  it  is  necessary  to  read  into  it  a  number  of  ad- 
ditional qualifying  and  explanatory  provisions.  It  seems,  however, 
that  it  covers  the  facts  in  the  present  case  without  amendment  or  inter- 
pretation. Let  us  apply  the  statute  to  the  facts  developed  here  making 
it  personal  to  these  litigants.  It  would  then  read — The  Delaware, 
Lackawanna  &  Western  Railroad  Company,  the  owner  of  lands  abut- 
ting on  Elm  street  shall  be  liaUe  for  any  injury  or  damage  by  reason 
of  omission,  failure  or  negligence  to  make,  maintain  or  repair  the  side- 
walk adjoining  such  lands. 

[2,  3]  We  see  nothing  startling  or  unconstitutional  in  such  a  con- 
struction. In  the  present  case  there  was  a  dangerous  hole  made  by  de- 
caying planks.  The  hole  was  wide  enough  and  deep  enough  to  cause 
a  most  distressing  accident.  In  the  nighttime  it  might  easily  be  pass- 
ed unnoticed.  In  fact,  this  is  what  happened.  The  necessity  for  re- 
pairs was  so  obvious  and  the  danger  of  leaving  such  a  menace  to  life 
and  limb  unrepaired,  that  it  is  difficult  to  understand  why  it  was  per- 
mitted to  remain  a  single  day.  The  obligation  to  repair  was  clearly 
upon  the  defendant  and  it  was  surely  unnecessary  that  the  city's  coun- 
cil or  its  board  of  public  works  should  be  called  together  to  decree 
that  a  new  plank  should  be  substituted  for  a  rotten  plank  on  one  of  the 
city  stseets.  The  language  of  the  charter  is  not  as  clear  and  concise 
as  it  might  be  but  this  must  always  be  so  under  our  present  system 
where  law-making  is  often  in  the  hands  of  neophytes  and  where  ill- 
considered  amendments  are  continually  being  made.  The  section  of 
the  Cortland  charter  is,  we  think,  sufficiently  clear  to  warrant  us  in 
holding  that  an  abutting  owner  shall  be  liable  for  injuries  occasioned 
■  by  a  dangerous  cavity  in  a  traveled  walk  adjoining  his  lands.    ■ 

[4]  The  Case  of  the  City  of  Rochester,  123  N.  Y.  405, 25  N.  E.  937, 
10  L.  R.  A.  393,  20  Am.  St.  Rep.  760,  is  relied  on  by  the  defendant 
but  we  do  not  consider  it  controlling  for  the  reason  that  the  plaintiff 
in  that  case  slipped  and  fell  upon  the  sidewalk  and  brought  an  action 
against  the  city  and  recovered  a  judgment  which  the  city  paid.  The 
city  then-brought  action  against  the  executors  of  the  deceased  abutting 
owner  and  the  court  held  that  they  were  not  liable,  it  being  the  duty  pf 
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the  city  to  keep  the  street  free  from  ice  and  snow.    The  city  alone  was 
held  liable  to  the  public,  the  court  holding  that  the  statute  did  not  im- 

f)se  any  obligation  on  the  abutting  owner  to  those  who  used  the  walk, 
he  law  was  for  the  benefit  of  the  city  to  enable  it  to  recover  of  the 
abutting  owner  if  compelled  to  pay  damages  by  reason  of  the  danger- 
ous condition  of  the  walk.  We  are  confronted  with  a  different  prob- 
lem in  the  present  case  where  the  abutting  owner  is  liable  for  damages 
caused  by  his  failure  to  repair  a  perfectly  obvious  and  dangerous  de- 
fect in  the  walk.  We  are  convinced  that  as  between  the  city  and  the 
abutting  owner  the  latter  is  primarily  liable  for  the  dangerous  condi- 
tion of  the  walk. 

In  Mullins  v.  Siegel-Cooper  Co.,  183  N.  Y.  129,  75  N.  E.  1112,  a  per- 
son injured  because  of  the  dangerous  condition  of  a  sidewalk  in  front 
of  the  defendant's  premises,  made  so  by  a  contractor  driving  his  wag- 
ons over  the  walk  with  the  permission  of  the  abutting  owners,  was  per- 
mitted to  recover.  To  the  same  effect  are  Willy  v.  Mulledy,  78  N.  Y. 
310,  34  Am.  Rep.  536;  Village  of  Carthage  v.  Frederick,  122  N.  Y. 
268,  25  N.  E.  480,  10  L.  R.  A.  178,  19  Am.  St.  Rep.  490;  Brookville 
Borough  v.  Arthurs,  152  Pa.  334,  25  Atl.  551. 

The  law  on  the  question  here  involved  is  not  as  explicit  and  uniform 
as  could  be  desired,  but  we  think  the  law  as  charged  by  the  District 
Judge  tends  to  protect  the  lives  and  limbs  of  those  who  use  the  public 
streets,  and  it  makes  such  an  accident  as  here  occurred  almost  impos- 
sible. It  says  to  the  abutting  owners  that  they  must  see  to  it  that  no 
dangerous  pitfalls  will  be  permitted  on .  the  walks  immediately  ad- 
joining their  property  and  that  they  will  be  liable  if  they  permit  such 
•menaces  to  life  and  limb  to  continue. 

The  judgment  is  affirmed  with  costs. 

ROGERS,  Circuit  Judge.  I  concur  in  the  result  The  action  is 
brought  by  plaintiff  to  recover  damages  for  injuries  received  from  a 
fall  on  a  sidewalk  due  to  his  having  stepped  into  and  caught  his  foot  in 
a  hole  therein,  while  he  was  lawfully  walking  upon  the  same.  The 
sidewalk  abutted  the  land  occupied  by  the  defendant  company,  which 
is  alleged  to  have  permitted  it  to  be  and  remain  in  an  unsafe  and  dan- 
gerous condition,  and  to  have  failed  to  comply  with  its  statutory  and 
legal  duty  to  repair  and  maintain  the  walk  in  a  safe  condition.  There 
is  no  doubt  that  the  plaintiff  has  suffered  injuries  of  a  very  serious  na- 
ture, and  he  has  recovered  a  verdict  for  $15,064. 

The  question  presented  is  whether  his  right  of  action  is  against  the 
abutting  owner  or  occupant  for  his  failure  to  repair.  The  answer  to 
that  question  depends  upon  the  construction  to  be  placed  on  the  char- 
ter of  the  municipality.  There  are  certain  propositions  which  will  not 
be  disputed : 

1.  A  "sidewalk"  is  a  part  of  a  "street"  and  is  set  apart  for  pedes- 
trians. Bloomington  v.  Bay,  42  111.  503 ;  Ord  v.  Nash,  50  Neb.  335,  69 
N.  W.  964;  Brevoort  v.  Detroit,  24  Mich.  322;  Pomfrey  v,  Saratoga 
Springs,  104  N.  Y.  459,  11  N.  E.  43. 

2.  There  is  no  common-law  liability  resting  on  an  abutting  owner  to 
keep  any  part  of  a  street  or  of  a  sidewalk  in  front  of  his  premises  in 
repair.    Whatever  obligation  rests  on  the  lot  owner  or  occupant,  aris- 
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es  out  of  tfie  statutory  obligations  imposed  either  by  the  state  or  by 
the  municipality.  That  is  the  law  of  the  state  of  New  York.  City  of 
Rochester  v.  Campbell,  123  N.  Y.  405,  25  N.  E.  937,  10  L.  R.  A.  393, 
20  Am.  St.  Rep.  760  (1890).  And  it  is  the  law  in  this  country  gener- 
ally. Dillon  on  Municipal  Corporations  (5th  Ed.)  vol.  4,  §  1704;  Rupp 
V.  Gurgess,  70  N.  J.  Law,  7,  56  Atl.  166  (1903). 

3.  The  common-law  rule  that  the  abutter  is  not  liable  for  defecfs 
caused  by  failure  to  repair  does  not  extend  to  defects  caused  by  him- 
self. Where  he  creates  the  defect  he  lAust  answer  to  third  persons 
who  are  injured  thereby.    Davis  v.  Rich,  180  Mass.  235,  62  N.  E.  375. 

4.  It  is  the  law  of  the  state  of  New  York  that  a  municipal  corpora- 
tion which  accepts  a  charter  from  the  state  which  imposes  a  duty  to 
keep  its  streets  in  repair  is  liable  to  a  person  injured  by  its  failure  to 
perform  that  duty.  The  leading  case  is  Weet  v.  Brockport,  16  N.  Y. 
161,  note,  decided  over  60  years  ago,  and  which  has  been  adhered  to 
ever  since. 

5.  The  rule  is  one  of  sound  public  policy.  See  Judge  Cooley's 
opinion  in  City  of  Detroit  v.  Blackeby,  21  Mich.  84,  4  Am.  Rep.  450 
(1870). 

6.  And  the  mumcipality  cannot  relieve  itself  from  this  liability  by 
delegating  the  duty  to  repair  to  another.  In  McQuillin  on  Municipal 
Corporations,  volume  6,  §  2728,  the  law  is  SJud  to  te  that: 

"A  municipal  corporation  cannot  delegate  the  construction  and  care  of  its 
streets  and  sidewalks  to  a  private  Individual  or  corporation,  or  evea  to  a 
quasi  public  corporation,  and  thereby  evade  its  responsibility  for  such  care 
and  supervision,  and  tbus  eaca.pe  liability  for  any  damage  resulting  fram  the 
failure  of  tbe  person  or  corporation  to  whom  such  care  and  supervision  are 
delegated,  to  use  that  reasonable  care  and  diligence  to  ke^  such  streets  or 
sidewalks  in  a  reasonably  safe  condition  for  travel,  which  devolves  primarily 
upon  the  municipal  corporation  Itself.  The  obligation 'of  keeping  the  streets 
In  proper  condition  belongs  to  the  municipality  itself,  and  Is  a  continuous  one 
wlilch  cannot  be  shifted  to  another." 

This  doctrine  has  abundant  support  in  decisions.  Benton  v.  St 
Ivouis,  217  Mo.  687.  118  S.  W.  418,  129  Am.  St.  Rep.  561 ;  O'Neil  v. 
Chelsea,  208  Mass.  307,  94  N.  E.  279;  Harvey  v.  Chester,  211  Pa.  563. 
61  A\k  118;  Cammett  v.  Haverhill,  197  Mass.  76,  83  N.  E  331 ;  Pen- 
sacola  V.  Jones,  58  Fla.  208,  50  South.  874.  But  sometimes,  as  in  this 
case,  there  is  imposed  upon  the  abutting  owner  the  duty  to  construct 
and  to  repair  at  his  own  expense  and  if  he  fails  after  notice  to  do  so  the 
municipality  may  repair  and  assess  upcm  his  lot  the  expense  incident 
thereto.  I  do  not  understand  that  the  municipality  is  thereby  relieved 
from  its  primary  liability  to  repair.  And  I  do  not  understand  that  or- 
dinarily tiiis  imposes  a  liability  upon  the  lot  owner  to  respond  in  dam- 
ages to  a  party  injured  by  the  failure  to  repair.  In  28  Cyc.  1437,  the 
law  is  stated  as  follows : 

"In  the  absence  of  statute,  an  abutting  owner  is  not  liable  for  injuries  oc- 
casioned to  a  person  through  failure  to  maintain  a  sidewalk  In  repair,  and 
such  liability  will  not  grow  out  of  a  statute  or  ordinance  authorizing  the  city 
to  require  abutting  owners  to  cotustruct  or  repair  sidewalks  and  upon  default 
construct  or  repair  them  at  the  expense  of  such  owner ;  but  the  liability  of  an 
owner  under  such  statutes  or  ordinances  is  limited  to  the  fine  or  penalty 
prescribed  by  thenl    Where,  however,  the  defective  condition  of  the  sidewalk 


Digitized  by 


Google 


DELAWABB,  L.  «  W.  B.  CO.  V.  KADDEN  813 

la  dne  to  Its  nte  by  the  abntting  owner  for  his  own  private  benefit,  lie  becomes 
liable  to  one  Injured,  and  liability  may  be  Imposed  by  statute  upon  the  abut- 
ting owner.  Such  liability  will  not  accrue  until  the  statutory  conditions  have 
been  fulfilled,  such 'as  notice  of  defect  and  failure  to  repair." 

The  case  of  the  City  of  Keokuk  v.  Independent  (District  of  Keokuk, 
53  Iowa,  352,  5  N.  W.  503,  36  Am.  Rep.  226  (l'880),  is  instructive. 
The  ordinances  of  the  city  provided  that  in  case  it  became  necessary 
to  repair  sidewalks  notice  should  be  given  by  the  city  to  the  owner  of 
lots  abutting  upon  the  street  requiring  him  to  make  the  repairs  within 
a  prescribed  time.  An<^  in  case  he  failed  to  comply  the  city  might 
cause  the  repairs  to  be  made  and  the  cost  should  be  assessed  and  levied 
against  the  lots.  In  case  of  failure  to  repair  within  10  days  the  owner 
was  made  liable  to  a  fine  of  not  less  than  $1  or  more  than  $20.  The 
defendant  was  the  owner  of  a  lot  and  the  sidewalk  in  front  of  it  be- 
came out  of  repair  and  in  a  dangerous  condition.  The  city  notified 
the  owner  to  repair  and  the  notice  was  disregarded.  As  a  result  a 
person  was  injured  and  brought  suit  against  the  city  and  recovered  a 
large  judgment,  which  was  paid.  Thereupon  the  city  brought  suit 
against  the  abutting  owner  to  recover  the  amount  of  the  judgment  it 
had  paid  and  the  costs.  The  court  below  held  the  city  had  no  cause  of 
action,  and  on  appeal  its  decision  was  affirmed.  In  the  course  of  a 
well-reasoned  opinion  the  court  said : 

"Does  the  provisioa  of  the  ordinance  just  stated  Impose  liability  upon  the 
lot  owner  for  injuries  sustained  by  reason  of  the  sidewalk  not  being  repaired 
after  he  has  been  required  and  notified  to  make  the  repairs?  In  this  case  the 
necessity  for,  and  character  of,  the  repairs,  and  time  and  manner  of  doing  the 
work,  are  determined  by  the  city.  Instead  of  assessing  the  costs  of  tlie  Im- 
provement upon  their  lot  In  the  first  Instance,  the  owner  is  called  npon  to  do 
this  woi^.  In  this  case  the  city  pnnmes  a  different  manner  of  causing  the 
Improvement  to  be  made.  Instead  of  exerdi^g  its  power  through  officers  or 
contractors  to  employ  workmen.  It  requires  the  owners  to  do  what  the  officers 
of  the  dty  or  contractors  would  do  in  other  cases.  Now,  under  what  authority 
does  the  lot  owner  in  this  case  make  the  improvement?  Clearly,  the  author- 
ity of  the  (dty.  For  whom  is  the  work  done?  The  dty.  The  owner,  then,  as 
the  agent  for  the  city,  is  authorized  and  required  to  make  the  improvement 
*  *  *  In  each  case  it  is  equally  plain  that  liability  for  the  Injuries  resulting 
from  the  nonperformance  of  the  work  rests,  where  the  authority  to  do  it  is 
found,  with  the  dty.  The  lot  owner,  in  doing  the  work,  stands  in  the  position 
of  a  taxpayer  making  payment  of  taxes.  If  he  refuses  to  do  the  work,  be 
simply  falls  to  pay  his  taxes  In  a  manner  which  the  dty  may  lawfully  require, 
but  he  Is  not  liable  for  injuries  resulting  from  defective  sidewalks  which  were 
not  repaired  for  the  reason  he  9ld  not  pay  his  assessment,  either  of  labor  or 
monev.  Who  ever  heard  that  a  taxpayer  of  a  city  would  be  liable  for  injuries 
resulting  from  the  failure  of  the  dty  to  make  Improvements,  because  the 
TPtapetty  owner  refused  to  pay  Us  taxes,  and  thus  supply  revenue,  without 
which  the  dty  was  not  able  to  do  the  work?" 

In  Wilhelm  v.  City  of  Defiance,  58  Ohio  St.  56,  65,  50  N.  E.  18,  19, 
40  L.  R.  A.  294,  65  Am.  St.  Rep.  745  (1898),  the  court  declared  that: 

"In  well-considered  cases  it  has  been  held  that  the  liability  which  the  stat- 
ute Imposes  upon  the  abntting  owner  •  •  •  is  not  recondlable  with  an 
unlimited  UaMlity  for  injorlee  occasioned  by  the  detective  condition  of 
streets  and  sidewalk&" 

And  the  principle  of  Rochester  v.  Campbell,  supra,  is  approved, 
namely,  that  to  hold  the  owner  of  abutting  property  liable  in  an  action 


( 


Digitized  by 


Google 


) 


814  241  FEDBRAL  RBPO&TER 

for  indenuiity  would  tend  to  relax  the  vigilance  of  municipal  corpo- 
rations in  the  performance  of  their  duties  as  to  sidewalks  and  impose 
that  duty  upon  those  who  might  be  utterly  unable  to  discharge  it. 
And  the  court  held  that  the  abutting  owner  who  had  failed  to  make  the 
required  repairs  wa3  not  liable  to  a  person  injured  by  his  neglect 

The  law  of  New  York  was  laid  down  by  the  Court  of  Appeals  in 
1890  in  what  is  a  leading  case.  In  City  of  Rochester  v.  Campbell,  123 
N.  Y.  405,  25  N.  E.  937,  10  L.  R.  A.  393,  20  Am.  St  Rep.  760.  The 
facts  in  that  case  were  that  a  pedestrian  while  walking  along  a  side- 
walk in  front  of  property  owned  by  defendant's  testator  stepped  into 
a  hole  in  the  walk  and  was  thrown  down  and  permanently  injured. 
Action  was  brought  against  the  city  and  judgment  was  obtained  and 
paid.  The  defendants  were  notified  of  the  pendency  of  the  action  and 
requested  to  come  in  and  defend  it.  The  testator  was  not  charged 
with  neglect  or  the  breach  of  any  contract  duty.  His  liability  was 
predicated  simply  upon  the  statutory  obligation  to  repair,  and  tfie  as- 
sumption that  an  omission  to  perform  it  imposed  a  liability  in  favor  of 
all  persons  who  might  be  injured  by  reason  of  such  omission. 

The  action  was  not  brought  in  the  first  instance  against  the  lot  owner 
or  his  representatives,  but,  as  has  been  pointed  out,  it  was  against  the 
city,  and  thereupon  the  city  brought  this  action  against  the  defendant. 
It  was  therefore  essential  to  determine  whether  any  original  liability 
to  repair  rested  upon  the  defendant's  testator.  If  it  did  not,  this  ac- 
tion could  not  succeed.  It  was  sought  to  show  that  this  liability  rest- 
ed on  the  abutting  owner  because  of  a  provision  in  the  city  charter 
which  provided  that : 

"It  shall  In  all  cases  be  the  duty  of  the  owner  ot  every  lot  or  piece  of  land 
In  said  city  to  keep  the  sidewalks  adjoining  his  lot  or  piece  of  land  In  good 
repair,  and  also  to  remove  and  dear  away  all  snow  and  ice  or  other  obstruc- 
tion fron*  such  sidewalk." 

It  was  further  provided  that: 

"The  superintendent  of  streets  shall  have  the  power  to  repair  any  sidewalk, 
when  the  owner  of  the  property  shall  neglect  to  repair  the  same  for  five  days 
after  written  notice  so  to  do  has  been  served  on  hlra,"  and  "tlie  street  super- 
intendent shall  also  have  the  power  to  ccrilect  the  expense  of  any  sucli  work 
or  repair  from  the  owner  of  the  property." 

The  question  presented  to  the  court  .in  that  case,  therefore,  was 
whether  an  abutting  owner  incurred  any  liability  to  individuals  or  mu- 
nicipalities, for  damages  arising  from  streets  rendered  defective 
through  want  of  repairs  under  a  charter  containing  the  provisions 
above  mentioned.  The  matter  was  examined  at  length,  and  the  court 
unanimously  held  that  the  action  could  not  be  maintained.  The  opin- 
ion was  written  by  Chief  Judge  Ruger,  and  it  was  denied  that  the 
principle  was  applicable  that  where  a  statute  enacts  a  thing  for  the 
benefit  of  a  person  he  shall  have  a  remedy  for  the  thing  enacted  for 
his  advantage.    He  said: 

"There  Is  nothing  in  this  statute  showing  that  the  duty  of  repairs  was  im- 
posed upon  the  lot  owners  for  the  benefit  of  the  public  generiilly,  or  any  par- 
tifular  class  of  individuals.  On  the  contrary,  it  is  quite  obvious  that  nelthei 
the  public  or  Individuals  at  all  needed  its  benefits.    •    •    •    We  think  tJie 
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lot  owners  are  liable  to  the  municipality  upon  a  neglect  to  repair  the  streets 
after  notice,  for  the  expense  which  the  corporation  has  Incurred  In  making 
such  repnlr;  but  this,  we  think,  Is  the  extent  of  their  liability  under  the  stat- 
ute. *  *  *  It  seems  entirely  unreasonaUe  to  sappose  that  the  act  was  in- 
tended to  Impose  the  same  duty  upon  two  Independent  bodies.  *  *  *  It 
cannot  be  supposed  that  the  Legislature  intended  to  Impose  an  absolute  duty 
to  repair  upon  an  Individual  who  oould  not  esxerclse  It  except  under  the  con- 
trol of  another.  •  •  •  ^e  existence  of  an  absolute  power  of  control  In 
one  party,  and  an  imperative  obligation  to  repair  In  another  Is  impossible. 
•  •  •  There  Is  no  divided  duty  here.  The  oblijiatloa  to  keep  the  streets 
and  highways  in  repair  rested  on  the  towns." 

In  Elliott's  Roads  &  Streets  (3d  Ed.  1911)  vol.  2,  p.  348,  that  writer 
declares  that  the  rule  is  general  that  where  a  city  is  bound  to  repair, 
the  abutting  owner  is  not  liable  for  injuries  caused  by  defects  arising 
from  a  failure  to  make  the  repairs  imposed  on  him  by  tlie  law.  City 
of  Keokuk  v.  Independent  District  of  Keokuk,  53  Iowa,  353,  5  N.  W. 
503,  36  Am.  Rep.  226  (1880);  Kirby  v.  Boylston  Market  Ass'n,  14 
Gray  (Mass.)  249,  74  Am.  Dec.  682  (1860);  Heeney  v.  Sprague,  11  R. 
I.  456,  23  Am.  Rep.  502  (1877);  Eustace  v.  Jahns,  38  Cal.  3  (1869); 
City  of  St.  Louis  v.  Connecticut  Mutual  Life  Ins.  Co.,  107  Mo.  92,  17 
S.  W.  637,  28  Am.  St.  Rep.  402  (1891);  Wilhelm  v.  City  of  Defiance, 
58  Ohio  St.  56,  50,N.  E.  18,  40  L.  R.  A.  294, 65  Am.  St  Rep.  745.  In 
27  American  &  English  Encyc.  of  Law,  p.  156,  note,  it  is  said  that: 

"The  failure  of  an  abutting  property  owner  to  remove  snow  and  ice  from 
the  sidewalk  as  required  by  a  dtj-  ordinance  does  not  impose  any  litLbUlty 
upon  Mm  for  injuries  to  pedestrians."  .  .        - 

The  primary  duty  to  construct  and  repair  is  on  the  city.  But  the 
board  of  public  works  is  by  the  charter  of  Cortland  expressly  empow- 
ered to  require  sidewalks  to  be  constructed  or  repaired  by  owners  >  or 
occupants  adjoining  such  sidewalks  and  to  require  this  to  be  done  "in 
such  manner  at  such  times  and  of  such  materials  as  it  may  prescribe 
and  direct."    It  then  provides  that  the  board — 

"shall  cause  to  be  served  upon  the  owners  or  occupants  of  the  lands  adjoin- 
ing such  sidewalks  •  *  •  so  to  be  Improved  •  •  •  a  copy  of 'said 
resolution  or  ordinance  with  a  notice  that  if  the  same  Is  not  done  within 
the  specified  time  by  the  several  owners  •  *  •  it  will  be  done  by  said 
board  of  public  works  at  the  expense  of  such  owner  or  occupants." 

It  then  provides  for  the  filing  or  recording  of  affidavits  of  service 
of  the  resciutton  or  ordinance  in  the  office  of  the  city  clerk,  and  makes 
a  certified  copy  thereof  prima  facie  evidence  of  the  facts  stated  there- 
in. And  in  case  the  improvement  is  not  completed  within  the  time 
specified  the  board  is  authorized  to  make  the  improvement  and  having 
done  so  "without  giving  any  further  notice  proceed  to  make  a  special 
assessment  roll  for  the  expense  thereof  against  the  delinquent  owners 
or  occupants,  and  upon  said  adjoining  lands  owned  or  occupied  by 
them,"  etc.  If  these  were  the  sole '  provisions  of  the  charter  on  this 
subject,  I  should  have  no  trouble  in  reaching  the  conclusion  in  this  case 
that  there  is  no  liability  on  the  owner  or  occupant  to  the  injured  party, 
the  plaintiff  herein. 

It  being  the  primary  duty  of  the  city  to  keep  its  streets,  including 
sidewalks,  in  repair,  and  there  being  no  such  duty  resting  upon  the 
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abutting  owners,  except  as  it  is  imposed  by  the  charter,  the  liability  of 
such  owners  as  respects  the  making  of  repairs  would  not,  in  my  opin- 
ion, attach  until  the  notice  to  repair  is  given-  The  charter  gives  a  right 
and  imposes  a  liability  which  did  not  exist  at  common  law.  And  to 
call  the  right  into  existence  the  charter  conditions  should  be  complied 
with.  They  were  not  complied  with  in  this  case.  It  is  conceded  that 
no  notice  was  ever  given  by  the  board  of  public  works  to  this  defend- 
ant that  the  city,  instead  of  making  repairs,  required  them  to  be  made 
by  the  abutting  owner  or  occupant.  In  Willis  v.  Parker,  173  App.  Div. 
552,  159  N.  Y.  Supp.  676,  the  Api)ellate  Division  of  the  Su- 
preme Court  of  New  York  had  before  it  provisions  similar  to  those 
above  outlined,  which  were  contained  in  the  charter  of  the  city  of  Au- 
burn.   The  court  said : 

"The  Special  Term  beld  tbat  the  ownw  or  occupant  was  not  liable  directly 
to  the  Injured  person,  but  only  to  the  city,  by  way  of  Indemnity.  I  think 
that  holding  Is  correct,  but,  whether  that  is  so  or  not,  I  am  of  the  opinion  that 
in  order  to  make  the  owner  liable  at  all,  it  is  necessary  to  give  the  notice 
and  take  tiie  proceedings  prescribed  by  the  charter  for  C(Mn];)elllng  an  oiwner 
or  occupant  to  repair  the  sidewalk,  and  it  Is  not  until  he  makes  default  tliat 
any  liability  arises  against  him  from  the  defective  condition  of  the  sidewalk. 
It  is  not  alleged  In  the  complaint,  nor  is  It  claimed,  that  the  owner  has  vio- 
lated or  failed  to  observe  any  of  the  ordinances,  or  to  coiffply  with  any  notice 
or  requironent  ot  the  dty  respectiii«  the  sidewalk  in  questioo." 

The  cases  are  many  in  which  the  courts  have  held  that  the  duty  to 
repair  when  imposed  upon  the  owner  or  occupant  is  imposed  for  the 
benefit  of  the  city  and  not  for  third  persons  who  may  be  injured.  And 
the  reasoning  which  sustains  that  conclusion  would  seem  logically  to 
lead  to  the  further  conclusion  that  the  liability  for  the  damages  must 
run  only  to  the  party  for  whose  sole  benefit  the  duty  is  imposed.  But 
in  this  case  there  is  another  provision  in  the  charter  and  one  not  found 
in  the  charter  under  review  in  Willis  v.  Paricer,  supra.  The  G>rtland 
charter,  after  stating  that  notice  shall  be  given  to  the  owner  or  occu- 
pant and  that  he  is  liable  for  failure  to  repair  or  for  failure  to  observe 
the  resolution  of  the  board  of  public  works  adds  these  very  significant 
words :  "And  shall  not  be  relieved  therefrom  by  the  service  of  the  no- 
tice above  specified."  This  seems  to  me  to  show  conclusively  that  the 
Legislature  understood  that  the  charter  made  the  abutting  owner  liable 
without  regard  to  the  service  of  a  notice  to  repair. 

There  is  no  escape  from  that  conclusion,  and  for  that  reason  I  con- 
cur in  the  result  announced  in  the  opinion  of  the  court 
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JOSEPH  SCHLITZ  BREWING  C!0.  v.  HOUSTON  ICE  &  BREWIN(}  CO.  et  al. 

(Circuit  Oonrt  of  Appeals,  Fifth  Circuit    Apitt  28,  1917.) 

No.  2090. 

1.  Trade-Masks  and  T&adb-Naues  €=>60 — iNVBiRGEiacKT — Co^b  or  LiABsi,. 

Where  the  differences  between  plaintiff's  and  defendants'  labels  were 
so  mtirked  In  other  respects  that,  In  Qie  absence  of  identity  of  color,  there 
conid  be  no  possibility  of  confusion,  and  plaintiff  did  not.  In  any  of  Its 
trade-marks,  reserve  the  right  to  approiwlate  any  specUlc  color,  there 
conid  be  no  Infringement 

[Ed.  Nota — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  |(  73,  74.] 

2.  Tbadk-Mabrb  Ain>  TsASB-NAioa  «9>70(4>— Untaib  OouPi^rmoN — Iiuta- 

moif. 

For  defendants  to  offer  for  sale  their  bottled  beer  In  competition  with 
that  of  plaintiff.  In  a  dress  likely  to  deceive  the  pardtiaser  Into  believing  he 
was  receiving  plaintiff's  product,  would  constitute  unfair  competition, 
justifying  relief,  though  there  was  no  Infrlugemoit  of  plaintiff's  technical 
trade-marks. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  {  81.] 

g.  Tsads-Mabkb  and  Tbadk-Nauxb  «=>1 — ^Natubb  or  Bioht. 

The  basis  of  trade-mark  rights  Is  the  good  will  of  a  business,  which 
the  mark  serves  to  identify  to  the  purchasing  public,  and  apart  from 
such  good  will  a  trade-mark  has  no  recognized  valne,  and  Is  not -the 
subject  of  legal  appropriation. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  H  1,  3.1 

4.  ^I^aoc-Mabks  and  Tkade-Naices  €=>66 — ^IimiNexiaiNT — Injubt  to  Bubi- 

RKSB. 

To  constitute  a  violation  of  trade-mark  rights,  injury  to  the  good  will 
^       of  the  owner's  business  must  appear. 

B.  Tbads-Mabks  and  Traok-Nasiss  €=a67 — ImrBiireiaanT — ^Injttbt  to  Btrsi- 

NE8B. 

llie  purpose  of  the  law  in  the  protection  of  trade-mark  rights  Is  to  con- 
serve the  good  will  of  the  owner's  business,  rather  than  to  protect  the  pur- 
chasing public  against  imposition. 

(Ed.  Note. — Vat  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  {  78.]     • 

Ow  Tbadk-Makxs  and  Tradb-Naicks  «=>7(K4) — UNrAin  OouPErrnoN — ^Xiota- 

TION. 

Though  purchasers  of  bottled  beer  might  be  deceived  as  to  Its  maker  by 
the  color  of  the  bottle,  or  such  color  In  connection  with  the  color  of  the 
label,  where  all  breweries  had  a  right  to  adopt  and  use  bottles  and  labels 
of  that  color,  the  resemblance  in  color  between  plaintiff's  and  defendants' 
beer  afforded  no  ground  of  relief,  as  the  resemblance  Justifying  relief 
must  be  In  matters  which  the  complaining  party  has  the  right  to  use 
exclusively. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  i  81.] 

1.  Tbade-Mabks  and  Tbade-Naheb  «=>70(4) — Unfaib  Coufetition — ^IiaTA- 
noN. 

The  resemblance  between  plaintiff's  and  defendants'  bottled  beer,  which 
would   Justify   relief  as   against  unfair .  competition,   must  be   such   as 
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would  deceive  an  ordinary  purchaser,  buying  In  the  manner  In  which  pur- 
chasers usually  buy  similar  goods,  and  no  distinction  is  to  be  made  In 
this  respect  with  regard  to  the  Illiterate  and  unwary. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  i  81.] 

8.  Tbade-Masks  awd  TaAnx-NAMEs  «=>70(4) — ^Unfair  CoMPBasnow — ^Imha- 

TION. 

Plaintiff  and  defendants  both  sold  beer  In  brown  bottles  with  brown 
labels,  but  plaintiff  claimed  no  exclusive  right  to  the  color  of  the  bottle 
or  label.  The  label  of  each  had  white  lettering  and  white  marginal  lines 
on  the  brown  background,  and  a  blue  circle  with  white  lettering  in  it,  but 
the  shape  of  the  label  and  the  character  of  the  script  were  different,  as 
were  also  the  contents  of  the  blue  circle;  plaintiff's  being  a  globe,  and 
defendants'  a  red  star  with  a  magnolia  blossom  and  leaves  in  the  center. 
There  was  an  entire  dissimilarity  in  the  Inscriptions ;  each  label  showing 
the  respective  name  of  the  maker  and  the  distinctive  brand  of  beer.  Held 
that,  eUminating  the  color  of  the  bottles  and  label,  there  was  no  such  simi- 
larity as  Justifled  reUef. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  I  81.1 

9.  Tbadb-Mabks  and  Tbade-Names  €=>68 — Unfaib  Coufetition — Misbxfbx- 

bentati0n& 

Occasional  misrepresentation  of  soliciting  agents  of  defendant,  not 
known  to  or  authorized  by  defendant,  afforded  no  ground  of  relief  on  a 
claim  of  unfair  con^petltion. 

[Ed.  Note. — ror  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  i  79.] 

10.  TbADE-MARKS  and  TbADE-NAMKS  «=»96 — DEOBBB — OONCHreiVENESS. 

Where,  in  a  suit  for  unfair  competition  in  connection  with  the  sale  of 
bottled  beer,  plaintiff  claimed  that  misrepresentations  were  made  by  de- 
fendants' agents,  but  the  court  dismissed  the  bill,  because  not  satisfied 
that  the  representations  were  made,  or,  if  made,  that  they  were  authorized 
or  known  to  defendants,  the  decree  would  not  bar  relief  against  subse- 
quent misrepresentations,  continuing  to  such  an  extent  and  over  such  a 
I>erlod  of  time  as  to  show  that  they  were  authorized.  ^ 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  {  109.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Texas ;  Waller  T.  Bums,  Judge. 

Suit  by  the  Joseph  Schlitz  Brewing  Company  against  the  Houston 
Ice  &  Brewing  Company  and  others.  From  a  decree  dismissing  the 
bill,  plaintiff  appeals.    AfSrmed. 

John  W.  McMillan  and  Theodore  Kronshage,  both  of  Milwaukee, 
Wis.,  for  appellant. 

Jesse  Andrews  and  Walter  H.  Walne,  botfi  of  Houston,  Tex.,  for 
appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court  for  the  Southern  District  of  Texas,  dismissing  plain- 
tiff's bill  of  complaint  after  final  hearing  upon  the  merits.  The  purpose 
of  the  bill  was  to  restrain  the  Houston  Ice  &.  Brewing  Company,  a 
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dissolved  corporation,  and  certain  individuals,  who  were  operating  its 
business  asstatutory  trustees,  from  selling  their  bottled  beer  with  such 
labels  and  in  such  dress  as  would  induce  the  purchasers  of  it  to  be- 
lieve that  they  were  buying  plaintiflF's  product,  instead  of  that  of  de- 
fendants. The  basis  of  the  plaintiff's  cause  of  action  is:  (1)  An  al-' 
leged  infringement  of  its  several  trade-marks ;  and  (2)  unfair  competi- 
tion. The  plaintiffs  brewery  and  shipping  point  is  in  Milwaukee,  and 
that  of  the  defendant  in  Houston,  Tex.  Both  plaintiff  and  defendant 
were  engaged  in  selling  bottled  "beer  throughout  the  state  of  Texas, 
and  were  in  direct  competition  with  each  other.  The  plaintiflf  had  for 
20  years  or  more  distributed  its  bottled  beer  in  brown  bottles  with  a 
brown  label.  The  defendant  originally  employed  only  white  "bottles 
with  white  labels,  but  for  several  years  had  used  also  the  brown  bot- 
tles and  in  connection  withthem  brown  labels.  The  evidence  tended  to 
show  that  brown  bottles  were  more  protective  to  the  beer,  and  that 
brown  labels  were  more  appropriate  when  used  on  brown  bottles  than 
were  white  labels.  The  defendants  had  at  one  time  been  the  distribut- 
ing agents  for  the  plaintiff's  bottled  beer  in  the  state  of  Texas,  but  had 
ceased  to  be  connected  with  plaintiff  for  some  time  before  the  suit 
was  filed.  The  plaintiff  contended  that  defendants'  use  of  brown  bot- 
tles with  brown  labels  first  commenced  after  the  relation$  between 
plaintiff  and  defendants  were  severed;  but  this  was  disputed  by  the 
defendants.  There  was  evidence  as  to  cases  of  confusion  of  brands 
between  those  of  plaintiff  and  those  of  defendants,  and  evidence  tend- 
ing to  show  intentional  deception  on  the  part  of  soliciting  agents  of 
the  defendants  in  the  sale  of  their  product ;  but  the  defendants  denied 
authorization  of  any  deception  by  their  agents.  The  plaintiff  did  not 
rely  upon  the  use  by  defendants  of  brown  bottles ;  the  evidence  show- 
ing that  it  was  plaintiffs  custom  to  sell  its  bottles  to  other  brewers  for 
re-use  and  to  be  refilled  in  die  state  of  Texas.  The  alleged  infringe- 
ment and  unfair  competition  was  based  on  the  use  by  defendants  of  a 
label  on  its  bottles,  claimed  to  have  resembled  plaintiff's  label  so  close- 
ly as  to  mislead  purchasers  into  the  belief  that  they  were  buying  plain-- 
tifTs  product,  when  they  were  in  fact  buying  that  of  the  defendants. 

[1]  It  is  quite  clear  that  there  was  no  infringement  by  defendants 
of  any  one  of  the  plaintiffs  registered  trade-marks.  No  one  of  these 
trade-marks  claims  any  color  scheme  as  part  of  the  mark.  'The  dif- 
ferences between  plaintiffs  labels  and  those  of  the  defendants  are  so 
marked  in  other  respects  that,  in  the  absence  of  identity  of  color,  there 
could  be  no  possibility  of  confusion  between  them ;  and,  the  right  to 
appropriate  any  specific  color  not  having  been  reserved  in  any  of  the 
trade-marks,  no  infringement  of  them  is  made  out  by  the  plaintiff. 

[2]  This  leaves  for  consideration  the  question  as  to  whether  the 
defendants  were  guilty  of  unfair  competition  in  offering  for  sale  their 
bottled  beer,  in  competition  with  that  of  the  plaintiff,  in  a  dress  that 
would  likely  deceive  the  purchaser  into  believing  he  was  receiving  the 
plaintiffs  product.  This  would  constitute  unfair  competition  and  jus- 
tify relief,  though  the  plaintiff  failed  to  establish  an  infringement  of 
its  technical  trade-marks.  The  dress  of  defendants'  bottled  beer, 
which  gives  rise  to  the  complaint  of  the  plaintiff,  consisted  in  its  hav- 
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ing  been  put  up  in  brown  bottles  with  a  brown  label,  charged  to  have 
been  imitative  of  that  of  the  plaintiff.  The  plaintiff  does  not  contend 
that,  either  by  virtue  of  its  registered  trade-marks  or  by  virtue  of  con- 
tinued user,  it  has  acquired  the  exclusive  right  to  use  either  brown  bot- 
tles or  brown  labels  in  bottling  its  beer.  It  disclaims  any  right  to  a 
monopoly  in  the  color  brown,  in  and  of  itself,  as  applied  either  to  the 
containers  or  labels.  Its  exact  contention  is  that  the  dress  of  its  bot- 
tled product  in  brown  bottles  with  brown  labels,  in  combination  with 
certain  other  elements  in  the  label  peculiar  to  it,  is  entitled  to  protec- 
tion, and  that  defendants  by  their  use  of  a  brown  bottle  with  a  brown 
label,  with  certain  imitative  characteristics,  has  violated  its  rights.  The 
question,  therefore,  is  whether  the  two  labels  are  so  alike,  in  respects 
other  than  their  own  color  and  that  of  the  containers,  as  to  make  it 
likely  that,  because  of  such  other  points  of  resemblance,  the  product  of 
the  defendants  might  be  mistaken  b^  purchasers  for  that  of  the  plain- 
tiff in  the  ordinary  course  of  retailmg  beer.  The  determinative  facts 
are,  therefore,  the  points  of  resemblance  and  dissimilarity,  in  respects 
other  than  their  general  color,  of  the  two  labels,  and  dieir  probable 
effect  upon  consuming  purchasers  of  the  beer. 

[8-8]  Before  referring  to  the  details  of  resemblance  or  lack  of  it, 
reference  to  a  few  pertinent  l^al  principles  will  not  be  out  of  place.  It 
is  well  settled  that  th«  basis  of  trade-mark  rights  is  the  good  will  of  a 
business,  which  the  mark  serves  to  identify  to  the  purchasing  public. 
Apart  from  such  good  will,  a  trade-mark  has  no  recognized  value  and 
is  not  the  subject  of  legal  appropriation.  Hanover  Milling  Gj.  v.  Met- 
calf,  240  U.  S.  403-414,  36  Sup.  Ct.  357,  60  I*  Ed.  713.  To  consti- 
tute a  violation  of  trade-mark  rights,  injury  to  the  good  wiU  of  the 
owner's  business  must  appear.  The  purpose  of  the  law  in  tiie  protec- 
tion of  trade-mark  rights  is  to  conserve  the  good  will  of  the  owner's 
business,  indicated  by  the  use  of  the  maiic,  rather  than  to  protect  the 
purchasing  public  against  the  impositioa  of  buying  goods  believed  to 
be  of  an  origin  different  from  their  actual  origin.  Borden  Ice.  Cream 
Co.  v.  Borden's  Condensed  Milk  Co.,  201  Fed.  510,  121  C.  C.  A.  200; 
Hanover  Milling  Co.  v.  Metcalf ,  240  U.  S.  403,  36  Sup.  Ct  357,  60  L. 
Ed.  713.  Protection  of  the  owner's  property  right  in  the  established 
good  will  of  his  business  from  piracy  by  the  use  by  others  of  a  mark, 
which  the  owner  has  adopted  to  represent  his  product,  is  the  aim  of  the 
law  and  the  measure  of  the  rights  and  obligations  arising  from  it.  If 
the  result  of  the  use  of  the  mark  by  one  other  than  the  owner  is  to  en- 
able him  to  palm  off  his  goods  upon  buyers  as  those  of  the  owner,  his 
competitor,  an  injury  to  the  good  will  of  the  business  of  the  owner  of 
the  mark  results,  which  the  law  redressfe.  The  purpose  being  to  pro- 
tect the  owner  of  the  mark  rather  than  the  purchasing  public,  it  would 
seem  unimportant  whether  or  not  the  purchaser  used  ordinary  care  to 
determine  the  true  ownership.  If  the  resemblance  was  such  that  even 
unwary  purchasers  would  likely  be  misled,  injury  would  result  to  the 
owner  of  the  trade-mark.  The  test  would  seem  to  be  whether  the  re- 
semblance was  such  as  would  likely  deceive  purchasers  of  the  capacity 
and  under  the  conditions  that  the  goods  would  encounter  in  the  course 
of  business  of  the  particular  trade.    While  the  owner  of  the  mark  is 
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not  chargeable  with  the  want  of  care  of  the  purchasers  of  his  goods,  if 
he  is  injured  by  their  being  deceived  by  his  competitor's  mark,  yet  it  is 
clear  that  not  every  deception  of  customers  can  be  said  to  be  the  result 
of  trade-mark  infringement  or  unfair  competition  in  the  use  of  simi- 
lar marks  or  dress  for  goods. 

It  is  conceivable  that  purchasers  of  bottled  beer  might  be  misled  as 
to  the  maker  of  the  beer  by  the  color  of  the  bottle,  in  the  absence  of 
any  label  on  it.  It  is  probable  that  purchasers  of  bottled  beer  are  fre- 
quently deceived  as  to  its  maker  by  tne  color  of  the  bottle,  together  with 
the  color  of  the  label.  A  brown  bottle  with  a  brown  label  indicates  to 
many  the  beer  of  the  plaintiff.  If  they  examined  no  further  than  the 
color  of  the  bottle  and  the  color  of  the  label,  the  deception  as  to  the 
origin  of  the  beer  would  be  complete,  and  yet  the  plaintiff's  counsel 
concedes  that  neither  the  brown  bottle,  nor  the  brown  label,  nor  both 
in  combination,  apart  from  other  points  of  resemblance,  would  estab- 
lish infringement  or  unfair  competition.  All  breweries  having  the 
right  to  adopt  the  use  of  browq  bottles  with  brown  labels,  no  legal  in- 
jury can  result  to  any  brewer  from  a  deception  caused  by  the  use  of 
brown  bottles  with  brown  labels  alone.  The  points  of  resemblance,  to 
justify  relief,  must  be  in  matters  which  the  complaining  party  has  the 
right  to  use  exclusively.  This  principle  applies  to  unfair  competition 
as  well  as  to  infringement.  In  the  case  of  Coats  v.  Merrick  Thread 
Co.,  149  U.  S.  562-573,  13  Sup.  Ct.  966,  970  (37  L.  Ed.  847)  the  Su- 
preme Court  said: 

"There  Is  no  doubt  a  general  resemblance  between  the  heads  of  all  spools 
containing  a  black  and  gold  label,  which  might  Induce  a  careless  purchaser 
to  accept  one  for  the  other.  I>efendants,  howerer,  were  not  bonnd  to  any 
such  degree  of  care  as  would  prevent  this.  Having,  as  we  have  already  held, 
the  right  to  use  the  black  and  gold  label,  and  the  periphery  embossed  with 
the  number  of  the  Uiread,  they  were  only  bound  to  take  such  care  as  the  use 
of  such  devices,  and  the  limited  space  In  which  they  were  used,  would 
allow.  In  short,  they  could  do  little  more  tfian  place  their  own  name  con- 
spicuously upon  the  label,  to  rearrange  the  number  by  placing  It  In  the  border, 
instead  of  the  center,  of  the  label,  and  to  omit  loops  of  the  plaintiffs'  periphery, 
and  substitute  their  own  star  between  the  numerals.  Having  done  this,  we 
think  they  are  relieved  from  further  responsibility.  If  the  purchaser  of  such 
thread  desires  a  particular  make,  he  should  either  cUI  for  such,  in  which 
case  the  dealer,  if  he  put  off  on  him  a  different  make,  would  be  guilty  of 
fraud,  for  which  the  defendants  would  not  be  responsible,  or  should  ex- 
amine himself  the  lettering  upon  the  spools.  He  is  chargeable  with  knowledge 
of  the  fact  that  any  manufacturer  of  six-cord  thread  has  a  right  to  use  a  black 
and  gold  label,  and  Is  bound  to  examine  such  label  with  sufficient  care  to  ascer- 
tain the  name  of  the  mtoiufacturer.  »  •  •  Having  already  held  that  de- 
fendants had  a  right  to  make  use  of  the  embossed  numeral  in  the  periphery, 
tbelr  union  of  the  two  devices  upon  the  same  spool  head,  both  being  originally 
designed  to  be  used  In  conjunction,  cannot  be  made  the  basis  of  a  suit" 

In  the  case  of  N.  E.  Awl  Co.  v.  Marlborough  Co.,  168  Mass.  154, 
46  N.  E.  386,  60  Am.  St.  Rep.  377,  Justice  Holmes  said  for  the  court : 

"The  ground  of  the  ruling  probably  was  that  the  plaintiff  did  not  claim  a 
trade-mark  In  boxes  or  labels,  and  that  Its  objection  to  the  defendant's  boxes 
was  solely  because  the  label  was  of  the  same  color  as  the  plaintiff's.  Of 
course  a  person  cannot  claim  the  monopoly  of  a  color  in  connection  with  a 
particular  line  of  trade,  and  very  likely  not  In  connection  with  the  labels  of  a 
•certain  kind  of  (oods  generally.    But  the  most  universal  element  ntay  be  ajh 
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proprlated  as  the  spedflc  mark  of  a  plaintltTa  goods,  If  It  Is  used  and  claimed 
only  in  connpctlon  with  a  sutBclenUy  complex  combination  of  other  things. 
The  plaintiff  did  not  claim  the  exclusive  right  to  brown  labels  for  awls,  but 
It  claimed  the  exclusive  use  of  the  brown  color  la  the  combination  which  we 
have  described.  If  the  only  other  element  besides  the  color  had  been  a  box  of 
n  certain  size  and  a  label  of  a  certain  shape,  the  case  might  be  different. 
Morgan's  Sons  Co.  v.  Trosjell,  89  N.  Y.  282,  42  Am.  Rep.  284.  But  when  there 
is  added  an  inscription,  which  both  in  Its  pictorial  aspect  of  black  marks  and 
in  its  meaning  was  calculated  to  confuse,  if  not  to  deceive,  the  plaintiff's  claim 
seems  to  us  moderate."  ' 

In  the  case  of  Continental  Tobacco  Co.  v.  Larus  Bro,  Co.,  133  Fed. 
727,  66  C.  C.  A.  557,  the  court  said: 

"From  an  inspection  of  the  exhibits,  in  connection  with  the  weight  of  evi- 
dence, we  think  it  clearly  appears  that  the  matters  in  wlilch  the  defendant's 
plug  of  tobacco  is  similar  to  complainant's — ^tliat  is  to  say,  the  size  and  shape 
of  the  plug,  the  Indented  marking  to  assist  in  cutting  off  the  smaller  piece,  the 
use  of  the  Indented  name  of  the  manufacturer,  the  use  of  a  yellow  tag  letter- 
ed with  the  name  of  the  brand — are  In  common  use,  and  in  the  present  case 
the  manufacturers'  names  are  easily  read,  qnd  are  so  dlsalmilar  that  there  ap- 
pears to  U8  no  ground  for  the  contention  -  that  there  is  an  unfair  Imitation 
likely  to  deceive. 

"As  to  actual  deception,  the  proof  Is  not  at  all  convincing;  the  most  that 
Is  established  Is  that  the  plugs  look  alike,  and,  If  the  Illiterate  and  inatten- 
tive purchaser  was  guided  hy  the  color  and  size  of  the  circular  tag  alone,  be 
might  mistake  one  for  the  other,  but  that  is  quite  true  of  almost  all  forms  of 
manufactured  tobacco.  The  answer  of  the  defendant,  sworn  to  by  the  origina- 
tor of  the  'Richmond  Best  Navy'  brand,  swears  that  there  was  never  any 
purpose  or  Intention  to  Imitate  the  complainant's  'Master  Workman*  brand, 
or  to  attempt  in  any  way  to  appropriate  the  trade  of  the  complainant  by 
creating  any  confusion  as  to  their  respective  brands. 

"It  is  urged  that  the  illiterate  persons,  such  as  those  who  mostly  use  this 
kind  of  smoking  tobacco,  look  only  at  the  coIot  and  size  of  the  tag;  but 
this  is  not  good  ground  for  relief,  for  we  find  from  the  proofs  that  the  color 
and  size  of  the  yellow  circular  tags  Is  not  of  Itself  a  distinction  which  either 
manufacturer  can  appropriate.'-' 

In  the  case  of  Payton  v.  Snelling,  17  R.  P.  C.  48,  52,  quoted  approv- 
ingly in  United  States  Tobacco  Co.  v.  McGreenery  (C.  C.)  144  Fed.  531, 
532,  the  court  said: 

"He  [the  plaintiff]  must  make  out,  not  that  the  defendant's  are  like  his  by 
reason  of  those  features,  which  are  common  to  them  and  other  pe<^e,  but 
he  must  make  out  that  the  defendant's  are  like  his  by  reason  of  something 
peculiar  to  him,  and  by  reason  of  the  defendant  having  adopted  some  mark, 
or  device,  or  label,  or  something  of  that  kind,  which  distinguishes  the  plain- 
tiff's from  other  goods,  which  have,  like  his,  the  features  common  to  the 
trade.  Unless  the  plaintiff  can  bring  his  case  up  to  that,  he  falls.  The  evl- 
denceis  very  strong  that  one  tin  may  be  mistaken  for  the  other,  very  likely; 
but  why?  Because  of  the  features  common  to  them  and  common  to  aU.  The 
only  question  you  have  then  to  consider  Is  whether  the  defendants'  get-up  is 
so  like  the  plaintiffs'  as  to  be  calculated  to  be  mistaken  for  it.  But  when,  as 
In  this  case,  and  in  the  last,  what  is  called  the  plaintiffs'  get-up  consists  of 
two  totally  different  things  combined,  namely,  a  get-up  common  to  the  trade, 
and  a  distinctive  feature  affixed  or  added  to  the  common  features,  then 
what  you  have  to  consider  Is  not  whether  the  defendants'  get-up  is  like  the 
plaintiffs'  as  regards  the  common  features,  but  whether  that  which  specially 
distinguishes  the  plaintiffs'  has  been  taken  by  the  defendants." 

In  the  case  of  American  Tobacco  Co.  v.  Globe  Tobacco  Co.  (C.  CO 
193  Fed.  1015,  the  court  said: 
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"There  are  some  resemblances  in  the  packages,  but  most  of  tbem  arise  from 
features  which  have  been  combined  In  common  use  and  to  which  no  one  haa 
exclusive  right'  That  any  one  Is  deceived  by  the  size,  shape,  tin  foU,  or 
general  makeup  of  the  package,  or  by  Its  paper,  lettering,  or  color,  does  not 
help  the  complainant's  case.  All  these  are  old  separately  and  In  combination. 
The  complainant  must  show  deception  arising  from  some  features  of  Its 
own  not  common  to  the  public."       * 

[7]  These  citations  sustain  these  propositions:  (1)  That  the  resem- 
blances relied  upon  by  plaintiff  must  be  in  points  not  common  to  the 
trade,  but  in  things  it  had  the  exclusive  right  to  use,  and  hence  the  color 
of  the  bottle  and  the  color  of  the  label  are  to  be  eliminated ;  ^nd  (2) 
that  the  resemblances  in  other  points,  which  admit  of  exclusive  appro- 
priation by  plaintiff,  must  be  such  as  would  deceive  an  ordinary  pur- 
chaser, buying  in  the  manner  in  which  purchasers  usually  buy  similar 
goods,  and  that  no  distinction  is  to  be  made  in  this  respect  with 
legard  to  the  illiterate  and  unwary. 

[8]  Applying  these  principles  to  the  labels  used  by  the  respective 
parties :  Whether  Exhibit  C  to  the  bill  of  complaint  is  an  infringement 
of  ExhilHt  A  bec<»nes  unimportant,  in  view  of  the  concession  in  ar- 
gument by  counsel  that  the  two  labels,  on  which  the  court's  determina- 
tion was  sought,  were  Exhibit  A,  plaintiff's  label,  and  Exhibit  J,  that 
last  adopted  by  the  defendants,  and  used  by  them  at  the  time  of  the 
hearing  in  the  EHstrict  Court.  The  latter  does  not  carry  the  resem- 
blance in  the  initial  capital  letter  "S"  to  that  of  the  same  letter  on 
plaintiff's  label  that  appeared  in  the  former.  The  points  of  resemblance 
between  Exhibit  A  and  Exhibit  J  are  the  white  lettering  and  white 
marginal  lines  on  the  brown  background  and  the  blue  circle  with  white 
lettering  in  it.  The  points  of  dissimilarity  are:"  (1)  The  shape  of  the 
label,  plaintiff's  being  rhomboidal,  defendants'  rectangular;  (2)  the 
character  of  the  script ;  (3)  the  contents  of  the  blue  circle,  plaintiff's 
being  a  globe,  defendants*  a  red  star  having  in  its  center  a  magnolia 
blossom  and  leaves ;  and  (4)  the  inscriptions,  there  being  an  entire  dis- 
similarity in  this  respect,  each  label  showing  the  respective  name  of 
the  maker  and  the  distinctive  brand  of  beer. 

Eliminating  the  color  of  the  bottles  and  the  color  of  the  label,  as  ele- 
ments of  confusion,  it  seems  clear  that  no  one  could  be  misled  by  the 
other  resemblances  between  the  two  labels,  since  a  close  enough  in- 
spection to  reveal  them  would  also  reveal  the  more  glaring  points  of  dis- 
similarity mentioned,  and  to  a  literate  person  the  difference  in  the  origin 
of  the  product,  disclosed  by  the  different  inscriptions  on  the  two  labels. 
Even  an  flliterate  person  could  hardly  fail  to  distinguish  the  differing 
shape  of  the  labels  and  the  differing  character  of  the  script  and  of  the 
circular  inner  labels,  if  they  examined  them  with  the  slightest  atten- 
tion. We  are  not  to  be  considered  as  holding,  however,  that  defendants 
were  under  a  duty  to  make  their  label  so  different  from,  plaintiff's  la- 
bel that  an  illiterate  perstwi,  or  one  who  was  so  unwary  as  to  be  misled 
by  the  mere  brown  color  of  the  bottle  and  label,  would  be  better  inform- 
ed from  the  contents  of  the  label,  upon  so  casual  an  inspection  of  it.  A 
majority  of  the  court  are  of  the  opinion  that,  eliminating  the  elements 
that  were  common  to  the  trade,  namely,  the  brown  battle  and  the  brown 
label,  there  was  enough  dissimilarity  in  other  respects  between  the  two 
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labeh  to  justify  defendants'  use  of  their  label  without  the  Imputation 
of  unfair  competition. 

[9,  10]  There  is  evidence  in  the  record  that  agents  of  the  defend- 
ants advised  purchasers  of  defendants'  bottled  beer  in  brown  bottles 
with  brown  labels  that  it  might  be  sold  as  plaintiff's  beer  to  their  cus- 
tomers. The  defendants  deny  any  krfowledge  of  any  such  representa- 
tions by  their  agents,  and  deny  that  any  authority  was  given  their 
agents  to  make  such  representations.  The  District  Court  found  the 
facts  against  the  plaintiff  on  this  issue,  and  dismissed  the  bill,  either 
because  not  satisfied  that  the  representations  were  made  by  the  agents, 
or,  if  made,  that  they  were  authorized  by  the  defendants,  or  known  to 
them.  Occasional  misrepresentation  of  soliciting  agents,  not  shown  to 
have  been  known  to  or  authorized  by  defendants,  would  afford  no 
ground  of  relief  on  the  ground  of  unfair  competition,  apart  from  an  im- 
proper dress  for  their  goods.  A  majority  of  the  court  are  of  the  opin- 
ion that  the  finding  of  the"  District  Court  in  this  respect  should  not  be 
disturbed.  Of  course,  if  misrepresentations  by  the  agents  of  the  de- 
fendants should,  in  the  future,  continue  to  such  an  cjctent  and  over  such 
a  period  of  time  as  to  authorize  the  inference  that  they  were  authorized, 
either  expressly  or  by  acquiescence,  by  the  defendants,  a  question  of  un- 
fair competition,  apart  from  the  use  of  improper  or  infringing  labels, 
would  arise,  the  determination  of  which  would  not  be  concluded  by  the 
decree  in  this  cause,  which  in  that  respect  is  to  be  limited  in  its  effect 
to  the  conditions  existing  not  later  than  the  date  of  the  decree  of  the 
District  Court  dismissing  the  bill. 

A  majority  of  the  court  are  of  the  opinion  that  the  decree  of  the 
District  Court  should  be  affirmed ;  and  it  is  so  ordered. 


PBNNSTI/VANIA  CO",  v.  UNITED  STATES. 

(Olrdult  Court  of  Appeals,  Sixth  Circuit    May  8,  191T.) 

No.  2905. 

1.  Bailkoads  €=>254(2) — ^Equipment  op  Trains — ^Atjtokatio  Covrixas. 

The  llnhlllty  for  failure  to  obey  Act  March  2,  1898,  c.  196,  {  2,  27  Stat. 
681  (Comp.  St  1916*  |  8606),  as  amended  by  Act  March  2,  1908,  c.  976,  |  1, 
S2  Stat.  94.3  (Comp.  St.  1916,  §  8613),  making  It  unlawful  for  Interstate  car- 
riers to  haul  cars  not  equipped  with  automatic  couplers,  is  absolute,  and 
not  dependent  upon  lack  of  reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  {§  765,  766,  768, 
770.] 

2,  Railroads  ^=254(6) — Bquiphent  of  Trains — ^Atttomatic  Couplers. 

That  cars,  the  automatic  couplers  on  which  had  become  defective,  were 
hauled  by  an  interstate  carrier,  showed  prima  fade  a  violation  of  Comp. 
St.  1916,  §  8606,  as  amended  by  section  8813,  and  cast  upon  the  carrier  the 
burden  of  showing  affirmatively  that  its  act  was  within  Act  April  14, 
1910,  c.  160.  §  4,  36  Stat  299  (Comp.  St  1916,  §  8621),  authorizing  the 
hauling  of  defective  cars  to  the  nearest  available  point  for  repair. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  g  772.1 
«SBFor  otliar  casw  SM  Mms  topto  ft  KXT-MUUBBiE  lu  aU  Kagr-MUBbtrM  Olsnta  ft  Induw- 
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8.  Rahsoadb  «=»254(6) — ^Equipment  or  Tkainb— Atttoiiatic  Oouplews. 

In  an  action  for  penalties  for  hanllng  a  nnmber  of  bad-order  cars  not 
equipped  with  automatic  couplers  to  a  point  where  they  were  to  be  re- 
paired, agreed  facts  as  to  the  capacity  of  nearer  repair  points  and  the 
congestion  of  cars  thereat  awaiting  repairs  held  not  to  show  as  a  matter 
of  law  that  the  movement  of  the  cars  was  Justified  by  the  conJecturaUy 
possible  saving  of  a  few  days  in  effecting  the  repairs. 

[Ed.  Note. — iy>r  other  cases,  see  Ballroads,  Cent.  Dig.  S  772.] 

4.  lUnjBOADS  €=>22&— Equipment  or  Trains — ^Aib  Bbakkb — "Train." 

Under  the  proTlslOn  of  Safety  Appliance  Act  March  2,  1893,  as  to  the 
nse  of  air  brakes,  made  applicable  by  amendment  of  1003  (Comp.  St. 
1916,  SS  8613,  8614)  to  aU  trains  and  all  cars  used  on  any  railroad  en- 
gaged In  Interstate  commerce,  a  number  of  bad-order  cars,  fastened  to- 
gether by  chains,  together  with  an  engine,  tend^,  and  caboose,  constituted 
a  train,  even  though  it  would  be  highly  inconvenient  to  apply  the  train- 
br alee  provision  to  such  cases,  and  might  necessitate  limiting  the  number  of 
chalned-up  cars  hauled  to  15  per  cent  of  the  cars  in  the  train,  as  the 
train-brake  provision  is  absolute  and  mandatory. 

[Ed.  Note. — For  other  cases,  see  Railroads,  CJent.  Dig.  |  743. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Seiles. 
Train.] 

Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Ohio ;  John  H.  Clarke,  Judge. 
.  Action  for  penalties  by  the  United  States  against  the  Pennsylvania 
Company.    Judgment  (237  Fed.  471)  for  the  United  States,  and  de- 
fendant brings  error.    Affirmed. 

Wm.  L.  Day,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
Philip  J.  Doherty,  of  Washington,  D.  C,  and  E.  S.  Wertz,  U.  S. 
Atty.,  of  Cleveland,  Ohio,  for  the  United  States. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  EVANS, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  This  is  an  action  brought  by  the  Unit- 
ed States  to  recover  from  the  Railroad  Company  penalties  for  al- 
leged violaticm  of  the  federal  Safety  Appliance  Acts.  On  July  25, 
1913,  the  Railroad  Company  made  up  at  Mosier,  Ohio,  a  "hospital" 
train  of  25  empty,  bad-order  cars,  not  equipped  with  automatic  couplers 
operating  automatically,  and  all  but  one  fastened  to  the  other  cars  by 
means  of  chains,  together  with  an  engine,  tender,  and  caboose.  The  train 
ran  from  Mosier  to  Haselton,  Ohio,  where  it  took  on  8  more  bad- 
order  cars,  similarly  defective,  and  similarly  chained  to  the  adjoining- 
<:ars.  The  entire  train  then  ran  to  Dock  Junction,  Erie,  Pa.,  for 
purpose  of  having  the  cars  repaired  there.  The  petition  contained 
34  counts.  The  first  25  relate  to  the  hauling  of  the  25  cars  from  Mosier 
to  Dock  Junction;  the  twenty-seventh  to  the  thirty- fourth,  inclu- 
sive, to  the  hauling  of  the  8  cars  from  Haselton  to  Dock  Junction ; 
the  twenty-sixth  count  charged  the  operation  of  the  train  when  less 
than  85  per  cent,  of  the  cars  were  controlled  by  air  brakes,  the  en- 
^ne  and  tender  only  being  so  controlled.  All  tJie  cars  had  original- 
ly been  equipped  with  automatic  couplers,  which  became  defective 
while  in  use,  and  all  were  equipped  for  air-brake  control.    The  Rail- 

^=>For  other  cmm  ■••  muim  topic  *  KEY-NUMBBR  in  all  Key-Numbered  DlgesU  &  Indexe* 
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road  Company  defended  under  the  proviso  of  section  4  of  the  amenda- 
tory act  of  1910  (36  Stat.  299,  U.  S.  Comp.  Stat.  1916,  §  8621),  re- 
lating to  the  hauling  of  defective  cars  to  the  nearest  available 
point  for  repair.  The  case  was  tried  by  the  court  upon  a  stip- 
ulation of  agreed  facts  and  a  waiver  of  trial  by  jury.  There  was  no 
testimony  outside  the  stipulation.  The  sixth  count  .was  dismissed 
by  agreement.  The  present  Mr.  Justice  Clarke,  who  presided,  filed  a 
written  opinion,  announcing  the  conclusion  that  the  Safehr  Appliance 
Acts  had  been  violated,  and  assessing  a  penalty  for  eadi  of  the  33  vio- 
lations. No  findings  of  fact  or  of  law  were  requested.  The  only 
finding  made  was  the  general  one,  contmned  in  the  judgment  that 
"the  finding  of  the  court  is  in  favor  of  the  United  States  in  each  of 
the  33  causes  of  action  pleaded." 

The  assignments  of  errors  present  only  the  proposition  that  judg- 
ment should  have  been  for  defendant.  It  is  questionable  whether 
the  stipulation  of  agreed  facts  is  so  far  an  agreement  as  to  the  ulti- 
mate, as  distinguished  from  the  evidential,  facts  as  to  make  the  gen- 
eral finding  in  plaintiff's  favor  reviewable  in  the  absence  of  specific 
request  for  ruling  or  finding.^  But  as  counsel  for  both  parties  have 
at  least  impliedly  or  tacitly  treated  the  submission  as  raising  tlie 
question  whether,  as  matter  of  law,  the  general  finding  is  supported 
by  the  agreed  facts,  we  are  content  to  so  treat  it  for  the  purposes  of 
this  opinion. 

[  1  ]  As  to  the  defective  couplers :  By  Act  March  2,  1893  (chapter 
196,  27  Stat.  531,  U.  S.  Comp.  Stat.  1916,  ,§  8606),  as  amended  by 
Act  March  2,  1903  (chapter  976,  32  Stat.  943,  U.  S.  Comp.  Stat.  1916, 
§  8613),  it  is  made  unlawful  for  any  common  carrier  engaged  in  in- 
terstate commerce  by  railroad  to  haul  on  its  line  any  car  not  equipped 
with  automatic  couplers  capable  of  being  coupled  and  uncoupled  with- 
out the  necessity  of  a  man  going  between  the  -ends  of  the  cars.  The 
liability  for  failure  to  obey  this  provision  is  absolute,  and  not  de- 
pendent upon  lack  of  reasonable  care.  St.  Louis,  I.  M.  &  S.  R.  R. 
Co.  V.  Taylor,  210  U.  S.  281,  28  Sup.  Ct.  216,  52  L.  Ed.  1061 ;  Chi- 
cago, B.  &  Q.  R.  R.  Co.  V.  United  States,  220  U.  S.  559,  31  Sup.  Ct. 
612,  55  L.  Ed.  582;  Gt.  Northern  R.  R.  Co.  v.  Otos,  239  U.  S.  349, 
36  Sup.  Ct  124,  60  L.  Ed.  322.  The  act  has  been  broadly  construed 
in  recognition  of  its  remedial  and  humanitarian  purpose.  Johnson  v. 
So.  Pacific  R.  R.  Co.,  196  U.  S.  1,  25  Sup.  Ct.  158,  49  L.  Ed.  363, 
.  holding  that  the  words  "any  car"  include  locomotives ;  Schlemmer  v. 
Buffalo,  etc.,  R.  R.  Co.,  205  U.  S.  1,  27  Sup.  Ct.  407,  51  L.  Ed.  681, 
holding  that  the  same  words  include  shovel  cars;  Southern  Ry.  Co. 
V.  United  States,  222  U.  S.  20,  32  Sup.  Ct.  2,  56  L.  Ed.  72,  holding  that 

1  Wilson  V.  Merchants'  Loan  &  Trust  Co.,  183  U.  8.  121,  22  Sup.  Ct  56,  46 
U  Ed.  113 ;  N.  T.  Mte  Ins.  Co.  v.  Dunlevy  (O.  C.  A.  9)  214  F.  1.  4h  et  seq., 
l.SO  0.  C.  A.  473;  United  States  v.  Stockyards  Co.  (C.  C.  A.  8)  167  Fed.  126,  92 
C.  0.  A.  578;  National  Surety  Co.  y.  Railroad  Co.  (C.  O.  A.  6)  145  Fed.  34,  76 
C.  C.  A.  19;  Perkins  &  Co.  r.  Von  Banmbachi  (C.  C.  A.  8)  186  h\iA.  2«5.  107 
C.  C.  A.  371;  Pennsylvania  Casualty  Co.  v.  Whlteway  (C.  C.  A.  9)  210  Fed. 
782.  127  C.  O.  A.  332;  Mason  v.  United  States  (C.  C.  A.  8)  219  Fed.  547,  135 
C.  C.  A.  315;  Burrows  v.  Nlblack  Co.  (C.  C.  A.  7)  84  Fed.  Ill,  28  C.  C.  A.  130; 
Mound  Valley  Brick  Co.  v.  Mound  Valley  Gas  Co.  (C.  C.  A.  8)  206  Fed.  147, 
123  C.  C.  A.  478. 
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the  act  applies  to  all  cars  used  on  any  interstate  railroad,  and  is  not 
confined  to  cars  engaged  in  interstate  ccMnmerce ;  Southern  Ry.  Co.  v. 
Crockett,  234  U.  S.  725,  34  Sup.  Ct.  897,  58  L.  Ed.  1564,  holding  that 
the  requirement  of  standardized  drawbars  applies  to  locomotives.  Sec- 
tion 4  of  the  amending  act  of  1910  (36  Stat.  299,  U.  S.  Comp.  StaL 
1916,  §  8621),  after  expressly  penalizing  the  hauling  on  an  interstate 
line  of  a  car  not  equipped  as  provided  by  the  Safety  Appliance  Acts, 
contains  a  provision  that  where  any  car  shall  have  been  properly  equip- 
ped as  provided  in  such  acts,  and  me  equipment  shall  become  defective 
or  insecure  while  the  car  is  being  used  by  the  carrier  upon  its  line  of 
railroad,  "such  car  may  be  hauled  from  the  place  where  such  equipment 
was  first  discovered  to  be  defective  or  inseciu'e  to  the  nearest  avail- 
able point  where  such  car  csm  be  repaired,  without  liability  for  the 
penalties  imposed  by"  the  Safety  Appliance  Acts,  "if  such  movement 
is  necessary  to  make  such  repairs  and  such  repairs  cannot  be  made 
except  at  such  repair  point" ;  and  it  is  on  this  provision  that  defend- 
ant plants  its  defense. 

[2]  It  is  to  be  noted  that  section  5  of  the  act  of  1910  (Comp.  St. 
1916,  §  8622)  also  expressly  forbids  the  movement  of  such  defective 
cars  otherwise  than  within  the  express  limitations  of  section  4  (Gt. 
Northern  R.  R.  Co.  v.  Otos,  239  U.  S.  349,  352,  36  Sup.  Ct.  124, 
60  L.  Ed.  322).  The  fact  that  the  cars  were  hauled  in  the  condition 
in  which  they  admittedly  were  shows  prima  facie  a  violation  of  the 
provisions  of  the  sections  mentioned.  The  burden  is  thus  cast  upon 
defendant  to  show  affirmatively  that  its  act  is  within  the  proviso  of 
section  4  of  the  act  of  1910.  Schlemmer  v.  Buffalo,  etc.,  R.  R.  Co., 
205  U.  S.  1,  10,  27  Sup.  Ct.  407,  51  L.  Ed.  681 ;  United  States  v. 
Trinity  &  B.  V.  Ry.  Co.  (C.  C.  A.  5)  211  Fed.  448,  453,  128  C.C.  A. 
120. 

[3]  Stating  the  case  most  favorably  to  defendant,  it  is  liable  to  the 
penalties  in  question  unless,  as  matter  of  law,  the  agreed  facts,  justified 
the  movement  complained  of ;  in  other  words,  unless  upon  such  agreed 
facts  a  reascMiable  mind  could  reach  no  other  conclusion  than  that  the 
cars  had  to  be  moved  for  the  purpose  of  the  repairs,''  that  ■  Dock 
Junction  was  the  nearest  available  point  (not  the  most  available)  where 
the  repairs  could  be  made,  and  that  the  repairs  could  not  be  made  ex- 
cept at  Dock  Junction. 

The  stipulation  of  agreed  facts,  so  far  as  now  material,  shows  this 
situation:  Each  of  the  33  cars  in  question  had  been  "bad-ordered"  at 
various  points  within  the  Youngstown  district  at  dates  ranging  from 
May  15th  to  June  29th,  both  inclusive.  In  that  district  defendant  had 
three  regularly  established  repair  points,  one  at  Mosier,  one  at  Market 
street  in  Youngstown,  3  or  4  miles  easterly  of  Mosier,  and  one  at 
Haselton,  about  the  same  distance  east  of  Market  Street  in  Youngs- 
town. It  also  had  repair  shops  at  Ashtabula,  about  60  miles  from 
Youngstown,  at  Mahoningtown,  about  18  miles  from  that  place,  and 

2  Section  4  "dlatlnctly  excludes  from  this  permission  all  cars  which  can  be 
repaired  at  the  place  where  they  are  found  to  be  defective."  United  States  v. 
Erie  B.  R.  Oo.,  237  U.  S.  402,  409,  35  Sup.  Ct.  021,  59  L.  Ed.  1019;    United 

States  V.  C,  B.  &  Q.  R.  B.  Co.  (C.  C.  A.  8)  211  Fed.  12,  C.  O.  A. ;    United 

States  V.  C.  &  O.  R.  ft.  Co.  (O.  O.  A.  4)  213  Fed.  748,  752,  130  C.  O.  A.  202. 
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at  Dock  Junction,  Pa.,  about  97  miles  from  Mahoningtown  and  ap- 
parently about  th«  same  distance  from  Youngstown.  At  each  of  these 
points  a  force  of  repair  men  was  regularly  maintained,  and  materials 
and  supplies  kept  on  hand  for  freight  car  repairs,  as  to  defects  both 
in  structure  and  with  respect  to  the  safety  appliance  acts.  Eadi  of 
these  repair  yards,  including  Dock  Junction,  had  on  July  25th  cars  on 
hand  awaiting  repairs  in  excess  of  the  repair  track  capacity;  or,  as 
witnesses  for  defendant  would  testify,  at  none  of  the  yards  in  ques- 
tion, between  May  15th  and  July  26th,  "was  there  any  place  on  the 
repair  tracks  to  handle  cars  in  excess  of  the  number  then  awaiting 
repairs  in  the  reasonably  necessary  and  practicable  method  of  operat- 
ing a  railroad."  The  three,  yards  in  the  Youngstown  district  held  171 
bad-order  cars,  including  the  33  cars  in  question.  The  combined  repair 
track  capacity  was  60  cars.  During  the  13  days  from  July  18th  to 
July  31st  the  daily  output  from  the  three  Youngstown  yards  was 
27  cars,  and  the  number  originating  30  cars.  During  this  13-day  period 
there  was  thus  an  average  daily  accumulation  of  3  cars ;  but  the  con- 
gestion as  compared  with  other  portions  of  the  season  is  not  fully 
shown.  In  the  Ashtabula  yards  the  number  of  cars  on  hand  was  389 ; 
its  repair  track  capacity  being  229  cars.  The  yards  were  less  congested 
than  much  of  the  time  during  June  and  July.  From  May  31st  to  July 
31st  the  average  daily  output  was  51  cars,  the  average  number  orig- 
inating 53,  an  average  daily  accumulation  of  2  cars.  Except  in  July,  a 
smaller  force  seems  to  have  been  employed  in  1913  than  in  1912, 
and  the  output  in  the  former  year  was  less  than  in  the  latter  by  234 
cars.  In  the  Mahoningtown  district  the  number  of  cars  on  hand  awaiting 
repair  was  129,  which  was  much  less  than  was  frequently  the  case 
during  June  and  July  of  that  year.  It  had  a  repair  track  capacity  of 
75  cars.  The  number  of  bad-order  cars  repaired  on  the  shop  tracks 
in  July  had  increased  each  year  from  1911  to  1913,  as  had  also  the 
freight  car  repair  force;  the  average  daily  output  of  repaired  cars  is 
not  shown,  nor  the  average  number  originating  daily  in  that  district. 
But  although  there  were  at  each  of  the  repair  yards  cars  awaiting 
repairs  in  excess  of  the  repair  track  capacity,  the  stipulation  shows 
that  witnesses  for  defendant,  if  called,  would  testify  that  "it  was  not 
physically  impossible  to  have  made  the  necessary  repairs  *  *  * 
on  other  than  the  repair  tracks  at  any  of  said  places  betweftn  May 
15  and  July  26,  1913";  and  although  it  was  showm  that  at  the 
yards  in  the  Youngstown  district  the  average  force  of  workmen  had 
increased  each  year  for  2  years,  and  that  in  July,  1913,  additional 
repairmen  had  been  sent  from  the  Mahoningtown  shops,  there  was 
no  express  showing  that  the  force  could  not  have  been  further  in- 
creased availably  for  work  on  other  than  the  repair  tracks,  nor  that 
it  was  not  feasible  to  increase  the  repair  track  space  at  these  various 
jrards  in  the  Youngstown  district,  as  well  as  elsewhere. 

But  it  is  apparent  from  what  has  been  said  that,  assmning  that 
the  average  extent  of  repairs  required  on  the  entire  171  cars  in  the 
Youngstown  district  awaiting  repair  on  July  25th,  including  the  33 
cars  in  question,  was  no  gp-eater  than  on  Ihose  repaired  from  July 
18th  to  July  31st  (there  was  no  evidence  on  this  point,  unless  in  the 
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fact  that  the  majority  of  the  33  cars  required  certain  enumerated 
heavy  repairs),  the  33  cars  referred  to  would  in  regular  course,  even 
if  at  the  foot  of  the  list,  have  been  reached  and  repaired  within  less 
than  7  days  from  July  25th,  laying  out  of  account  such  opportunities 
as  there  may  have  been  for  repair  previous  to  that  time.  The  only 
justification  for  moving  the  cars  to  Dock  Junction  would  thus  seem  to 
be  that  they  could  be  immediately  repaired  upon  the  repair  tracks 
themselves;  but  it  appears  that  there  were  already  on  hand  there, 
previous  to  the  arrival  of  the  33  cars  in  question,  36  more  cars  than 
the  repair  tracks  would  hold,  and  there  is  no  showing  whatever  of 
either  the  daily  output  or  the  daily  average  number  originating  in  the 
Dock  Junction  district,  and  for  aU  that  appears  there  may  have  been , 
required,  in  regular  course,  fully  as  much,  if  not  more,  time  to  make 
the  repairs  in  question  at  die  Dock  Junction  yards  as  at  the  yards  in 
Youngstown,  notwithstanding  the  lower  percentage  of  congestion  as 
compared  with  repair  track  capacity.  Indeed,  the  record  affirma- 
tively shows  that,  of  the  33  cars  in  question,  but  3  were  actually  repair- 
ed as  early  as  July  30th,  5  days  after  the  interstate  journey  was  be- 
gun, the  repairs  on  the  remainder  being  made  at  dates  ranging  from 
July  30th  to  August  6th. 

If  then,  for  the  purposes  of  this  opinion,  we  adopt  the  construction 
of  the  statute  most  favorable  to  defendant,  it  is  clear  that  we  cannot 
say  that  a  reasonable  mind  could  not  fairly  conclude  that  defendant 
has  not  sustained  the  burden  of  showing  that,  under  the  circumstances, 
the  hauling  of  this  "hospital"  train,  with  its  large  number  of  chained- 
up  cars,  a  distance  of  about  100  miles  from  the  Yotmgstown  yardi. 
over  an  interstate  railroad,  past  other  repair  points,  with  the  menace, 
not  only  to  the  employes  upon  this  train,  but  also  to  other  traffic  up- 
on the  road,  was  justified  by  the  conjecturally  possible  (and  apparent- 
ly improbable)  saving  of  a  few  days  time  in  effecting  the  repairs. 

[4]  As  to  the  air  brakes:  We  agree  with  the  learned  District  Judge 
who  presided  below,  that  the  train-brake  provision  applies  to  the  move- 
ment in  question.  It  applies  to  "all  trains"  and  to  all  cars  "used  on 
any  railroad  engaged  in  interstate  commerce."  Sections  1  and  2,  Act 
March  2,  1903,  32  Stat.  943  (U.  S.  Comp.  Stat.  1916,  .§§  8613,  8614). 
It  has  been  held  applicable  to  movements  of  purely  transfer  trains 
between  two  yards  but  a  few  miles  apart,  belonging  to  the  same  rail- 
road, though  carrying  no  caboose  and  although  the  tracks  were  not 
used  for  passenger  traffic.  United  States  v.  Erie  R.  R.  R.  Co.,  237 
U.  S.  402,  406,  407,  409,  35  Sup.  Ct.  621,  59  L.  Ed.  1019  (and  see 
United  States  v.  C,  B.  &  Q.  Ry.  Co.,  237  U.  S.  410,  35  Sup.  Ct.  634, 
59  L.  E^.  1023) ;  also  to  a  "drag"  or  train  of  cars  hauled  by  a  trans- 
fer engine,  without  caboose,  from  the  railroad  yards  over  a  main  line 
of  railway  to  a  private  manufacturing  plant  (C.  &  O.  Ry.  Co.  v.  United 
States  [C.  C.  A.  4]  226  Fed.  683.  687,  141  C.  C.  A.  439).  There  is 
no  room  for  doubt  that  the  34  cars  in  question,  with  the  engine, 
tender,  and  caboose,  constituted  a  train. 

But  it  appears  by  the  agreed  statement  that  on  the  cars  which  had 
the  broken  end  and  center  sills  the  air  hose  could  not  be  coupled 
i)p  without  danger  of  being  pulled  apart  or  uncoupled,  on  account 
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of  the  slack  in  the  chains ;  that  notice  that  the  33  cars  and  caboose  were 
not  coupled  up  with  the  air  hose  was  given  the  engine  and  train 
crews  engaged  in  the  movenient;  that  the  train  was  operated  at  but 
about  10  miles  an  hour,  and  that  there  were  no  other  repair  points 
on  the  road  of  the  train  except  the  ones  already  mentioned ;  and  that 
a  witness  for  defendant  would  testify  that,  when  moving  a  train  of  de- 
fective cars  chained  together  in  the  way  in  which  the  train  in  ques- 
tion was  moved,  it  is  considered  liie  safer  practice  to  have  the  air 
brakes  used  only  on  the  locomotive  and  tender. 

In  Erie  R.  R.  Co.  v.  United  States,  240  Fed.  28,  decided  March  6th 
last,  we  held  that  the  provision  of  section  4  of  the  act  of  1910  which 
forbids  the  hauling  of  defective  cars  by  means  of  chains  is  limited 
to  their  use  in  connection  with  "revenue  trains  or  in  association  with 
other  cars  that  are  commercially  used,  unless  such  defective  cars  con- 
tain live  stock  or  'perishable'  freight" ;  and  in  the  instant  case  the  train 
contained  no  cars  in  commercial  use  and  none  containing  live  stock  or 
perishable  freight. 

But  the  train-brake  provision,  Uke  the  Safety  Appliance  Acts  gen- 
erally, is  absolute  and  mandatory.  C.  &  O.  Ry.  Co.  v.  United  States, 
supra,  226  Fed.  at  page  686,  141  C.  C.  A.  439;  Virginian  Ry.  Co.  v. 
United  States  (C.  C.  A.  4)  223  Fed.  748,  139  C.  C.  A.  278;  United 
States  v.  Pere  Marquette  R.  R.  Co.  (D.  C.)  211  Fed.  220, 222,  cited  with 
approval  in  United  States  v.  Erie  R.  R.  Co.,  supra,  237  U.  S.  at  page 
409,  35  Sup.  Ct.  621,  59  U  Ed.  1019.  The  most  that  can  be  said 
against  the  applicability  of  the  train-brake  provision  to  cases  like  the 
instant  case  is  that  such  use  would  be  highly  inconvenient  and  necessi- 
tate limiting  the  number  of  chained-up  cars  hauled  to  15  per  cent, 
of  the  number  of  cars  in  tlie  train.  But  arguments  of  convenience 
cannot  prevail  against  an  absolute  and  mandatory  provision,  de- 
signed for  the  protection,  not  only  of  employes  of  the  given  train, 
but  of  employls  and  travelers  on  other  trains.  This  argument 
of  inconvenience  was  answered  in  Virginian  Ry.  Co.  v.  United 
States,  supra,  where  it  was  held  that  a  railroad  company,  which  can- 
not move  an  interstate  train  of  a  large  number  of  cars  at  a  slow 
speed  and  keep  the  same  under  control  with  the  use  of  power  brakes 
alone,  and  which  can  operate  trains  of  fewer  cars  with  safety 
without  the  use  of  hand  brakes,  cannot  justify  the  use  of  the  latter 
brakes  on  trains  containing  a  large  number  of  cars.  All  the  mischiefs 
and  dangers  incident  to  tlie  situation  condemned  in  United  States  v. 
Erie  R.  R.  Co.,  supra.  United  States  v.  C,  B.  &  Q.  Ry.  Co.,  supra, 
and  C.  &  O.  Ry.  Co.  v.  United  States,  supra,  are  present  in  fully  as 
great,  if  not  in  greater,  force  here. 

The  judgment  of  the  District  Court  is  affirmed. 
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THE  BOUKEE  NO.  2. 

(ClTcalt  Coart  of  Appeals,  Second  CHrcalt    March  20,  1917.) 

Na  170. 

1.  Skahxst  «=»11.— iNnrsT  ob  Iixness  Whxlb  nr  Sxbvice— Bjoht  to  Maht- 

xBNAKcx  AND  OTnoe. 

A  seaman  cornea  within  the  rule  that  he  Is  entitled,  within  certain  liml- 
tattona,  to  maintenance  and  core  at.  the  expense  of  the  veesel  or  owner, 
if  he  "falla  sick  or  la  wounded  In  the  service  of  the  ship,"  If  such  mis- 
fortune, happens  to  hind  while  attached  to  the  ship  as  a  part  of  her  crew; 
and  It  la  not  neoeasary  that  the  wound  or  lllneas  should  be  directly  caus- 
ed by  some  proveii  act  of  labor,  but  It  Is  sufficient  that  be  was,  when  In- 
capacitated, subject  to  the  call  of  duty  as  a  seaman  and  earning  wages 
as  sDdi. 

[Bd.  Note.— For-Dtber  cases,  see  Seamen,  Cent  Dig.  §§  8»-44,  187.] 

2.  SxAUXN  iS=»2 — ^Who  ABE  Seamen — Iwotoby  ob  Ixlness  in  Sbrvick. 

An  engineer,  e^en  on  a  harbor  tugboat.  Is  a  seaman,  within  the  rule 
which  entitles  him  to  maintenance  and  core  when  he  is  injured  or  be- 
comes 111  In  the  service  of  the  vessel. 

[Ed.  Nota — For  other  cases,  see  Seamen,  Cent  Dig.  {$  1-3.1 

3.  Seauen  «=s>11 — ^Injxtbt  in  Sebvice— Ioabxcitt  or  Vessxi,  roB  Mainte- 

nance AND  Odbe. 

The  liability  of  a  sidp  tor  the  expense  ct  caring  for  a  seaman  who  Is  lU 
m  Injured  may  extend  for  a  reasonable  time  beyond  his  term  of  servlc-e, 
when  necessary  to  effect  a  cure. 

[Ed.  Note. — For  other  cases,  see  Seamen,  Cent  Dig.  K  S9-44,  187.] 

4.  Seamen  <S=s>11 — Injubt  in  Seevicb— LiABiLrrr  or  Vbssei.  fob  Mainte- 

nance AND  Oube. 

The  limits  of  the  liability  of  a  ship  for  the  care  and  cure  of  an  Injured 
or  side  seaman,  both  as  to  kind  of  treatment  and  time  of  continuance, 
mast  always  depend  upon  the  facts  of  each  particular  case. 

[Ed.  Note. — For  Other  cases,  see  Seamen,  Cent.  Dig.  {§  89-44,  1S7.] 

6.  Seamen  <s=s11 — Illness  Oontbacted  in  Sebvice — Loabilitt  fob  Mainte- 
nance AND  Cube. 

Libelant  while  serving  as  engineer  on  a  New  Tork  harbor  tug,  engaged 
chiefly  In  towing  scows  to  the  dumping  grounds,  became  111  and  went  to 
his  home  In  New  Jersey,  where  It  was  found  that  he  had  pneumonia,  and 
he  was  unable  to  work  for  11  months  thereafter,  being  a  part  of  the  time 
in  a  private  room  in  a  hospital,  where  he  had  a  surgical  operation.  Short- 
ly after  he  left  the  tug,  his  wages  were  sent  him.  There  was  a  marine 
hospital,  to  which  he  could  have  been  sent;  but  apparently  neither  he  nor 
his  employers  considered  or  thought  of  It  Held,  that  the  tug  was  liable 
for  libelant's  care  In  the  way  of  maintenance  and  ordinary  medical  treat- 
ment for  a  reasonable  time,  for  as  long  as  he  would  probably  have  re- 
mained In  the  marine  hospital,  had  he  been  sent  there,  but  that  such  lia- 
bility did  not  Include  the  cost  of  a  private  room  In  the  hotspltal,  nor  the 
surgeon's  charge  of  $350. 

[Ed.  Note. — For  other  cases,  see  Seamen,  Cent  Dig.  U  3&-44,  187.] 

Appeal  from  the  District  G)urt  of  the  United  States  for  tlie  South- 
em  District  ol  New  York. 

Suit  in  admiralty  by  Fred  B.  Jones  against  the  steam  tug  Bouker 
No.  2 ;  the  Bouker  Contracting  Company,  claimant  Decree  for  libel- 
ant, and  claimant  appeals.     Modified  and  affirmed. 

For  opmion  below,  see  231  Fed.  254. 

C=}For  otber  case*  (ee  «am«  topic  &  KEY-NUMBER  lo  all  Ker-Numbered  Digests  &  ladexea 
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The  libelant,  Jones,  Is  a  marine  engineer,  and  In  April,  1S14,  was,  and  had, 
been  for  about  two  months,  In  charge  of  the  engines  of  the  Bouker  No.  2,  a 
tug  engaged  principally  In  the  business  of  towing  scows  laden  with  city  refuse 
out  to  the  dumping  grounds  beyond  Scotland  Lightship.  In  good  weather,  two 
tiips  a  day  were  accomplished.  In  no  other  sense  could  the  tug  be  said  to  make 
voyages.  Jones  was  paid  by  the  week,  and  was  entitled  to  food  and  qnartera 
at  the  tug's  expense,  as  well  as  money  wages.  He  remained  on  board  a  week 
or  more  at  a  time,  and  then  yreat  home  for  brief  periods,  to  his  house  n(A  far 
from  Plalnfleld,  N.  J.,  where  he  lived  with  his  vrlfe.  His  earnings  in  money 
amounted  to  about  $100  per  month. 

For  a  few  days  before  April  16,  1914,  Jones  felt  unwell,  and  on  that  day 
declared  himself  too  sick  to  work,  left  the  boat  at  Gommunipaw,  went  home 
by  train,  and  called  a  doctor,  who  found  him  with  a  ferer,  and  on  the  20th 
declared  the  disease  to  be  pneumonia.  Libelant  remained  at  home,  and  quite 
111,  until  May  23d,  when  he  was  taken  to  a  private  room  at  the  Muhlenberg 
Hospital  in  Plalnfleld,  where  he  remained  until  July  19th,  during  whldi  time 
he  endured  the  operation  for  relief  of  the  pleural  cavity;  1  e.,  remoral  of 
part  of  a  rib  for  drainage  purposes.  He  thm  returned  bome^  was  treated 
medically  until  November,  and  did  not  feel  able  to  resume  work  until  the  fol- 
lowing March — a  period  of  11  months.  Soon  after  leaving  the  tug  he  received 
his  wages  in  full,  and  a  gratuity  of  $25,  from  the  claimant.  No  request  or 
suggestion  was  made  by  libelant  or  any  one  else  that  he  go  to  the  Ma  fine 
Hospital,  a  course  undoubtedly  c^en  to  him,  and  owing  to  the  proximity  of 
that  institution  far  easier  and  attended  with  less  exposure  than  ttaveUng  by 
rail  from  Gommunipaw  to  his  home. 

On  August  27, 1915,  this  libel  was  filed  (in  forma  pauperis)  claiming  $800  for 
maintenance  and  cure  and  additional  damages  or  indemnity,  upon  allegations 
that  libelant's  pneumonia  was  caused  by  the  unwholesome,  if  not  unseaworthy, 
condition  of  the  Bouker  No.  2,  in  respect  of  the  sleeping  quarters  occupied 
by  libelant  and  others.  The  libel  was  not  sustained,  so  f^r  as  Einy  wrong 
doing  or  neglect  of  the  owners  or  master  was  concerned,  and  libelant  did  not 
appeal.  For  maintenance  and  cure  the  court  decreed  payment  of  $1,091.90, 
made  up  as  follows: 

(1)  Charges  of  Mnhlenberg  Hospital  for  (say)  two  months ^.  .$  284.90 

(2)  Bill  of  surgeon  for  operaUon ■■ 350.00 

(3)  Charges  of  physician  privately  employed  by  libelant 102.00 

(4)  Amount  paid  a  woman  hired  to  assist  libelant's  wife  in  house- 

work, while  the  -wife  was  busied  in  attending  on  her  husband       85.00 
{S)  "Maintenance"  at  the  agreed  rate  of  $1  per  day  for  11  months, 

less  tjvo  months  spent  in  hospital 270.00 

$1,091.90 

Of  these  items  Nos.  1,  8,  and  4  represent  actual  disbursements  by  libelant, 
5  is  an  estimate  by  agreement,  and  2  has  never  been  paid,  nor  has  any  effort 
to  collect  been  made  (so  far  as  appears),  otherwise  than  by  this  action. 

TSirotn  this  decree  claimant  appealed,  assigning  for  error  in  substance  (1)  that 
the  tug  was  held  for  any  expense  of  maintenance  and  cure;  (2)  that  any 
liability  therefor  had  been  upheld  after  termination  of  liability  for  libelant's 
wages;  (3)  that  any  recovery  had  been  granted,  when  libelant  might  have 
gone  to  the  Marine  Hospital,  and  did  not  choose  so  to  do ;  and  (4)  that  under 
any  circumstances  the  award  was  excessive. 

William  J.  Martin,  George  V.  A.  Mcaoskey,  and  Foley  &  Martin, 
all  of  New  York  City,  for  appellant. 

Silas  B.  Axtell  and  Frederick  R.  Graves,  both  of  New  York  City, 
for  appellee. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
problem  presented  b)r  this  appeal  is  to  square  the  rights  of  parties  with 
so  much  of  the  decision  in  The  Osceola  as  declared  that: 
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"The  vessel  and  ber  owners  are  liable,  In  case  a  seaman  falls  .sick,  or  is 
woonded.  In  the  service  ot  the  ship,  to  the  extent  of  his  maintenance  and  cure, 
and  to  his  wages,  at  least  so  long  as  th«  voyaga  is  continued."  188  U.  S.  175, 
23  Sup.  Ct.  487  (47  U  Ed.  760). 

The  last  phrase  of  this  quotation  deliberately  (doubtless)  left  unde- 
cided the  query,  not  involved  in  the  case  then  at  bar,  whether  a  sea- 
man's right  to  maintenance  and  cure  depended  upon  and  ceased  with, 
his  right  to  wages.  Upon  this  point  opinion,  even  since  The  Osceola, 
has  perhaps  varied,  Cf.  The  Nyack,  199  Fed.  383,  118  C.  C.  A.  67 
(C.  C.  A.  7th),  and  The  Mars,  149  Fed.  729,  79  C  C.  A.  435  (C.  C. 
A.  3d). 

This  court  has  several  times  adverted  to  the  general  rule,  but  always 
without  reference  to  the  time  when  the  seaman's  privilege  ends.  Cor- 
nell Steamboat  Co.  v.  Fallon,  179  Fed.  293, 102  C.  C  A.  345 ;  The  New 
York,  204  Fed.  764,  123  C.  C.  A.  214;  The  Transfer  No.  12,  221  Fed. 
409,  137  C.  C.  A.  207.  Numerous  as  are  the  reported  litigations  on  this 
subject,  we  find,  therefore,  neither  cwitrolling  authoritpr,  nor  any  com- 
plete consensus  of  opinion,  as  to  the  point  left  open  m  The  Osteola, 
nor  has  our  attention  been  directed  to  any  decisions  dealing  with  the 
cost  or  reasonable  expense  of  attempted  cure;  neither  has  the  length 
of  time  during  which  the  seaman's  right  persists  (in  the  event  of  chron- 
ic illness  or  long  convalescence)  received  much  judicial  treatment. 

[1,2]  Before  considering  these  questions,  now  acutely  presented  up- 
on a  meager  and  inadequate  record,  we  may  state  our  opinion  that  a 
seaman  "falls  sick,  or  is  woimded,  in  the  service  of  the  ship,"  if  such 
misfortune'  attacks  him  while  he  is  attached  to  the  ship  as  part  of  her 
crew.  It  is  not  necessary  that  the  wound  or  illness  should  be  directly 
caused  by  some  proven  act  of  la.bor;  it  is  enough  that  he  was,  when 
incapacitated,  subject  to  the  call  of  duty  as  a  seaman,  and  earning 
wages  as  such.^  We  further  hold  that  an  engineer,  even  on  a  harbor 
tugboat,  is  a  seaman,  within  the  meaning  of  the  rule.  If  authority  be 
needed  for  these  propositions,  it  is  found  in  the  citations  already  made ; 
indeed,  there  has  been  at  bar  no  denial  of  their  truth. 

[3]  The  courts  in  this  circuit  have  several  times  considered  cases  of 
seamen  demanding  cure  after  voyage  ended,  and  consequent  termina- 
tion of  the  wage  relation.  Judge  Betts'  earlier  decisions  (Nevitt  v. 
Clarke,  Ok.  316 ;  The  Atlantic,  1  Abb.  Adm.  451 :  Ringgold  v.  Crock- 
er, 1  Abb.  Adm.  344)  were  reviewed  by  Judge  Addison  Brown  in  The 
City  of  Alexandria  (D.  C.)  17  Fed.  390,  and  The  W.  L.  White  (D. 
C.)  25  Fed.  503,  with  due  consideration  of  Reed  v.  Canfield,  1  Sum. 
195,  Fed.  Cas.  No.  11,641,  out  of  which  opinion  of  Justice  Story  this 
subdivision  of  the  law  has  undoubtedly  grown  so  far  as  the  American 
admiralty  is  concerned.  Since  The  W.  L.  White  it  has  been  the  rule 
of  such  of  the  District  Courts  in  this  circuit  as  have  had  the  question 
presented  to  hold  that  a  seaman's  right  to  maintenance  and  cure  per- 
sisted for  the  duration  of  the  voyage  and  a  reasonable  time  thereafter, 
a  doctrine  largely  based  upon  the  words  of  Betts,  J.  (in  commenting  on 
.Justice  Story's  decisions),  that: 

1  This  statem^kt  is  made  without  overlooUng  the  exception  that  sickness 
or  injury  occasioned  by  the  seaman's  wUUul  wrongdoing  gives  him  no  rights 
against  vess^  or  owners. 
241 F.— 63 
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"When  a  course  of  medical  treatment  necessary  and  appropriate  to  tlie 
cure  of  a  seaman  has  been  commenced  and  Is  In  course  of  favorable  termina- 
tion, there  would  be  an  Impressive  propriety  In  holding  the  ship  chargeable 
with  Its  completion,  at  leas^  for  a  reasonable  time  after  the  voyage  Is  ended, 
or  the  mariner  Is  at  home." .  The  Atlantic,  supra. 

This  view  wlas  enforced  by  Benedict,  J.,  in  The  Wensleydale  (D.  C.) 
41  Fed.  829,  which  is  one  of  the  very  few  cases  of  sickness,  as  distinct 
from  violent  injury,  to  be  found  reported.  It  was  assvmied  without 
discussion  by  Adams,  J.,  in  The  Charles  H.  Klinck  (D.  C.)  172  Fed. 
1019,  and  there  is  nothii^  opposed  thereto  in  The  junker  Hill  (D.  C.) 
198  Fed.  587,  where  the  point  was  not  in  issue. 

That  the  ship's  duty  and  seaman's  right  do  not  terminate  with  the 
voyage  has  also  been  held  in  the  First  circuit  (McCarron  v.  Dominion, 
etc.,  Co.  [D.  C]  134  Fed.  762,  per  Lowell,  f. ;  The  Henry  B.  Fiske 
[D.  C]  141  Fed.  188,  per  Dodge,  J.),  in  the  Third  (The  Mars,  supra ; 
The  Teviotdale  [D.  C]  166  Fed.  481,  per  Holland,  J.;  Dougherty 
V.  Thompson-Lockhart  Co.  [D.  C]  211  Fed.  224,  per  McPherson,  J.), 
in  the  Fifth  (The  Lizzie  Frank  [D.  C]  31  Fed.  477,  per  Toulmin,  J.), 
and  in  the  Ninth  (The  Chandos  [D.  C]  4  Fed.  645,  per  Deady,  J. ; 
Wilson  V.  Manhattan,  etc.,  Co.  [D.  C]  205  Fed.  996,  per  Cushman, 
J.;  The  C.  S.  Holmes  [D.  C]  209  Fed.  970,  per  Neterer,  J.).  The 
question  was  argued  in  the  Supreme  Court  of  Pennsylvania  in  1883, 
and  a  similar  ruling  made  in  Holt  v.  Cummings,  102  Pa.  212,  48  Am. 
Rep.  199. 

On  the  other  hand,  the  opinion  of  Justice  (then  District  Judge) 
Brown  in  The  J.  F.  Card  (D.  C.)  43  Fed.  92  derives  especial  impor- 
tance from  the  fact  that  he  also  wrote  in  The  Osceola,  and  in  The  Card 
distinctly  impugned  the  authority  of  Reed  v.  Canfield.*  Nevertheless 
the  latter  case  was  not  overruled  by  The  Osceola,  the  question  now  un- 
der consideration  was  left  open,  and  the  very  modem  rulings  above 
cited  constitute  a  distinct  weight  of  authority  in  favor  of  the  doctrine 
laid  down  in  The  W.  L.  White. 

It  is  noticeable,  also,  that,  even  in  The  J.  F.  Card,  the  court,  though 
expressing  views  hostile  to  those  of  Story,  J.,  concluded  by  awarding 
the  seaman,  not  all  he  asked,  but  what  seemed  a  reasonable  allowance, 
a  result  wholly  inconsistent  with  a  strict  limitation  of  right  to  a  short 
voyage,  and  substantially  like  the  award  in  Dougherty  v.  Thompson- 
Lockhart  Co.,  supra. 

On  reason,  also,  we  have  no  doubt  that  the  seaman's  right  to  cura- 
tive effort  should  not  cease  with  the  wage  period.  The  demand  con- 
stitutes a  lien,  not  for  any  specific  sum  of  money,  but  for  whatever 
reasonable  sum  may  be  appropriate  to  discharge  that  lien,  which  lien 
arose  once  and  for  all,  and  in  its  entirety,  when  the  mariner  became 
ill  or  wounded  in  the  ship's  service.  It  is  nothing  against  a  lien  that 
it  cannot  be  admeasured  when  it  attaches,  if  suit  cpm  liquidate  it ;  and 
in  respect  of  this  lien  it  is  more  accurate  to  regard  items  arising  after 

2  The  J.  F.  Card  dtes  the  City  of  Alexandria  (semble)  as  oposed  to  Reed* 
T.  Canfield.    This  Is  a  mistake ;  In  the  Alexandria  the  libel  was  dismissed,  not 
because  the  seaman's  right  had  terminated,  but  because  the  court  thought 
the  ship  had  fulfilled  its  obligation,  as  imposed  by  Beed  v.  C^ttdd. 
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voyage  ended,  not  as  new  demands,  but  as  existing,  but  inchoate  or 
unliquidated,  at  date  of  lien ;  i.  e.,  of  illness  or  wound. 

We  hold  that  the  rule  was  correctly  enunciated  by  Judge  Addison 
Brown  and  that  the  duty  of  the  ship  and  owner  persists  for  a  reason- 
able time  after  the  termination  of  voyage  and  wage  relation.  Of 
course  it  must  begin  before  such  termination. 

The  meanmg  of  the  phrase  "maintenance  and  cure"  is  plain.  By  the 
custom  of  the  sea  the  hiring  of  sailors  has  for  centtuies  included  food 
and  lodging  at  the  expense  of  the  ship.  This  is  their  maintenance,. and 
the  origin  of  the  .word  indicates  the  kind  and  to.  a  certain  extent  the 
.quantum  of  assistance  due  the  sailor  from  his  ship.  We  agree  with  the 
remark  in  The  Mars,  supra,  that: 

"The  word  'cure'  Is  used  In  its  original  meaolng  of  care,  and  means  proper 
care  of  the  Injured  seaman,  and  not  a  posltlTe  cure,  which  may  be  Impossible." 

Furthermpre,  "cure"  has  been  held  to  signify : 

"Tbe  ordinary  medical  assistance  and  treatment  In  case  of  Injnry  or  acute 
disease,  for  a  reasonable  time.  The  ship  is  not  bound  to  pay  for  (the  saUor's) 
medication  for  the  aue  of  a  chronic  disorder  for  an  Indefinite  length  of  time." 
The  Ella  S.  Thayer  (D.  O.)  40  Fed.  904. 

Nor  does  the  liability  of  the  ship  extend  beyond— 

"expense  of  effecting  a  cure  by  ordinary  medical  means.  This  does  not  Include 
extraordinary  medical  treatment  or  treatment  after  cure  effected  as  complete- 
ly as  possible  In  a  particular  case."    The  G.  S.  Holmes,  supra. 

[4]  It  thus  appears  that  the  limits  of  cure  or  care,  both  as  to  kind 
of  treatment  and  time  of  continuance,  must  always  depend  on  the  facts 
of  each  particular  case. 

[5]  We  take  cogrjizance  of  the  existence  of  the  Marine  Hospital 
service,  where  at  minimum  expense,  or  (in  proper  cases)  none,  a  sea- 
man may  be  treated.  It  is  not  permissible  for  a  person  entitled  to  care 
from  his  ship  (and  equally  entitled  to  have  that  care  bestowed  in  a 
Marine  Hospital)  to  deliberately  refuse  the  hospiital  privilege,  and 
then  assert  a  Hen  upon  his  vessel  for  the  increased  expense  which  his 
whim  or  taste  has  created.  It  is  one  of  the  points  upon  which  this 
record  is  insufficient  that  we  are  not  properly  informed  of  the  knowl- 
edge of  owners,  master,  or  libelant  as  to  what  could  be  or  might  have 
been  done  in  respect  of  Jones  when  he  first  complained  of  illness.  Our 
inference  from  the  meager  testimony  is  that  none  of  the  parties  concern- 
ed thought  of  the  Marine  Hospital;  the  fact  being  that,  although  libel- 
ant is  technically  a  seaman,  neither  his  master,  employers,  nor  himself 
were  sailors.  Jones  behaved  like  a  landsman ;  indeed,  he  had  worked 
as  one  not  long  before  his  employment  on  the  tug,  and  at  the  time  of 
this  trial  he  was  employed  as  the  chauffeur  of  an  auto-bus.  It  is  not 
easy  to  adjust  the  rights  of  a  seaman  as  between  parties  none  of  whoin 
seem  to  think  in  terms  of  the  sea. 

As  neither  the  owners  nor  master  offered  or  suggested  the  Marine 
Hospital  to  this  libelant,  nor  instructed  him  as  to  his  rights  in  the 
premises,  we  think  that  the  vessel  remains  responsible  jFor  cure ;  i.  e., 
care  in  the  way  of  maintenance  and  ordinary  medical  treatment  for  a 
reasonable  time.    This  does  not  include  such  extraordinary  expenses 
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as  a  private  foom  in  tlie  Muhlenberg  Hospital,  nor  the  privilege  of  pro- 
curing an  operation,  at  rates  current  for  well-to-do  persons  (as  this 
evidence  indicates). 

The  fact  is  that  libelant's  conduct  in  regard  to  his  illness  was  what 
would  be  expected  from  a  land  worker  who  "kept  hoase"  with  an  in- 
come ample  for  a  childless  couple  (which  was  Jones'  condition).  He, 
of  course,  had  the  right  so  to  do ;  but  he  has  no  right  to  charge  his 
ship  for  the  cost  of  illness,  over  and  above  what  would  have  been  ap- 
propriate in  the  case  of  a  sailor  living  on  shipboard. 
.  Because  no  offer  was  made  to  send  Jones  to  the  Marine  Hospital,  we 
hold  him  entitled  to  recover  for  maintenance  and  cure  as  long  as  (so 
far  as  we  can  gather  from  this  evidence)  he  would  have  remained  in 
the  Marine  Hospital,  had  he  gone  there — ^which  we  take  to  be  approxi- 
mately the  date  of  his  discharge  from  the  hospital  in  Plainfield.  This 
is  31/2  months,  or  105  days  (i.  e.  $105),  plus  his  doctor's  bill  ($102),  mak- 
ing a  total  of  $207. 

The  decree  below  is  modified,  so  as  to  award  to  libelant  $207,  with- 
out costs  of  this  court  or  the  District  Court  to  either  par^;  as  so 
modified,  it  is  affirmed. 


> 


THE  I.  F.  CHAPMAN. 

(Circuit  Court  of  Appeals,  First  Circuit    April  4,  1917.) 

No.  1201. 

1.  Shippino  «=»86(2) — liiABiLiTT  or  Vkssku  fok  Tobts — Izf  JUXT  TO  Stevk- 

DOBK. 

Evidence  held  to  sustain  a  finding  by  the  trial  court,  which  heard  the 
witnesses,  that  the  Injury  of  libelant,  employed  as  a  stevedore  In  discharg- 
ing a  coal  bafge,  by  falling  from  a  stanchion  ladder  leading  down  to  the 
hold  by  reason  of  the  breaking  of  a  spike  or  handhold  thereon,  was 
due  to  the  negligence  of  the  owner  In  falling  to  cause  the  ladder  to  be 
properly  Inspected  and  kept  In  repair. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  {{  356,  357.] 

2.  Admikaltt    <3=>82,    118 — Applicaiton    for    Reheabino — Discbetion     op 

COUBT. 

An  application,  made  six  months  after  the  hearing  in  a  suit  In  admiral- 
ty for  a  persona^  Injury,  to  reopen  the  same  to  admit  further  evidence 
on  the  question  of  damages,  was  addressed  to  the  discretion  of  the  court, 
and  its  action  thereon  cannot  be  reviewed  by  an  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  |{  674,  676-678, 
758-775,  7&4.] 

3.  Aduibaltt  €=>57 — Surrs  in  Reic — Stipulation  fob  Releasx  or  VsasBLi — 

POWEB  TO  OBDEB  Re^BBEST. 

Where,  on  the  institution  of  a  suit  In  rem  for  a  personal  injury,  by 
agreement  a  so-called  "stipulation  for  value"  was  given  by -claimant 
without  an  appraisal  to  avoid  the  arrest  of  the  vessel,  the  court  had  power 
to  subsequently  order  her  arrest,  or  the  giving  of  a  stipulation  In  a 
larger  amount  and  to  enter  a  decree  for  a  larger  sum  than  covered  by 
the  first  stipulation,  where  It  did  not  appear  that  It  exceeded  her  actual 
value,  or  that  the  rights  of  claimant  or  third  persons  were  prejudiced 
thereby. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent.  Dig.  {{  452-478.] 

^=9For  other  coses  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dlsesta  ft  Indezea 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Rhode  Island ;  Arthur  L.  Brown,  Judge. 

Suit  in  admiralty  by  Jacob  Kazarian  against  the  barge  I.  F.  Chapv- 
man,  Thomas  J.  Scully,  claimant.  Decree  for  libelant,  and  claimant 
appeals.    AfKrmed. 

For  opinion  below,  see  215  Fed.  127. 

Frank  V.  Bams,  of  New  York  City  (James  J.  Macklin,  of  New 
York  City,  on  the  brief),   for  appellant. 

Frank  Healy,  of  Providence,  R.  I.  (George  T.  Marsh,  of  Providence, 
R.  I.,  on  the  brief),  for  appellee. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

DODGE,  Circuit  Judge.  Kazarian,  the  appellee,  filed  his  libel  Feb- 
ruary 1,  1913,  against  this  barge,  to  recover  for  personal  injuries  al- 
leged to  have  been  received  on  December  26,  1912,  while  at  work  on 
b^rd  her  as  one  of  a  number  of  stevedores  engaged  in  discharging 
a  cargo  of  coal  at  Wilkesbarre  Pier,  in  East  Providence,  R.  I.  He 
alleged  that  through  the  breaking  or  giving  way  of  a  spike  or  handhold, 
forming  part  of  a  stanchion  ladder  whereon  he  was  descending  into 
the  barge's  hold,  he  fell  about  15  feet,  struck  the  keelson,  and  was 
"severely  and  permanently  injured  in  his  back,  spine,  and  nervous 
system."  He  alleged  that  the  spike  or  handhold  was  defective  and  in- 
sufficient, and  that  its  condition  was  due  to  the  owner's  negligence. 

The  libel  alleged  $10,000  as  the  amount  of  his  damages.  The  usual 
warrant  and  monition  issued  on  the  same  day,  but  by  a  stipulation,  also 
that  day  filed,  actual  arrest  of  the  barge  was  waived  on  the  libelant's 
behalf,  provided  her  owner  filed  "a  claim  and  stipulation  in  the  sum  of 
$6,000.'^ 

On  the  owner's  behalf  the  claim  was  filed  February  5,  1913,  and  on 
February  18,  1913,  two  stipulations,  with  surety,  one  for  costs  in  the 
sum  of  $250,  the  other  in  the  sura  of  $6,000,  entitled  "stipulation  for 
value,"  and  reciting  that  the  issue  of  the  process  had  been  waived  in 
consideration  of  the  filing,  besides  the  above  claim,  of — 

"stipulations  for  costs  and  value,  tbe  latter  In  tbe  sum  of  $6,000,  the  agreed . 
Talue  thereof  (1.  e.,  said  barge). 

The  condition  expressed  in  the  latter  stipulation  was  that  the  claim- 
ant and  surety  should  abide  by  all  orders  and  decrees  of  the  court  and 
pay  the  amount  awarded  by  final  decree.  Upon  the  stipulation  ap- 
peared the  following,  signed  by  the  libelant's  proctor,  and  dated 
February  18,  1913 : 

"The  value  of  said  barge  Is  hereby  fixed  for  the  purpose  of  bonding  In  this 
guit  at  the  sum  of  $6,000,  and  the  foregoing  stipulation  Is  approved  as  to  form, 
amount,  and  sufficiency  of  surety." 

An  answer  to  the  libel  having  been  filed  May  31,  1913,  the  District 
Court,  after  a  hearing  upon  the  pleadings  and  evidence  from  both 
sides,  on  June  25,  1914,  determined  the  question  of  liability  in  the  libel- 
ant's favor,  and  ordered  the  case  to  stand  for  further  hearing  upon 
the  amount  of  damages.     Such  further  hearing  was  had  before  the 
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court  April  26  and  27, 1915.  Before  the  hearing  b^an  the  court  heard, 
but  took  no  action  upon,  a  motion,  filed  by  the  libelant  April  20,  1915, 
to  amend  by  substituting  $20,000  for  $10,000  as  the  amount  claimed  in 
the  libel. 

On  May  17,  1915,  the  libelant  filed  a  petition  asking  that  the  claim- 
ant be  ordered  to  furnish  additional  security  to  the  amount  of  $14,000, 
and  for  the  arrest  of  the  barge  unless  such  security  was  furnished. 
On  November  22,  1915,  the  court  ordered  the  barge  arrested  and  held 
until  the  claimant  should  file  a  stipulation  with  sureties  in  $10,000,  or 
until  her  value  should  be  determined  and  her  release  ordered.  A  war- 
rant and  monition  issued  accordingly,  and  the  barge  was  arrested  by 
the  marshal.  On  December  3,  1915,  the  claimant  filed  another  stipula- 
tion, also  entitled  "Stipulation  for  Value,"  in  the  sum  of  $10,000,  con- 
ditioned upon  the  payment  by  the  claimant  or  surety  of  such  amount 
as  should  be  awarded  by  final  decree,  not  exceeding  $10,000. 

The  claimant  had  previously  moved,  November  20,  1915,  to  reopen 
the  hearing  on  damages  for  further  evidence.  This  motion  was  denied 
February  26,  1916,  on  which  day  the  court  also  entered  its  final  decree 
fixing  the  libelant's  damages  at  $8,000,  ordering  that  he  recover  that 
sum,  with  costs,  and  .further  ordering  the  issue  of  execution  again'st 
the  stipulators  for  value  on  behalf  of  said  barge,  unless  an  appeal 
should  be  taken  within  10  days,  or  said  stipulators  for  value  should 
cause  the  engagement  of  their  stipulation  to  be  performed.  From 
said  decree  the  claimant  took  this  appeal. 

[1]  1.  The  opinion  of  the  District  Court  on  the  question  of  liability 
is  dated  June  25,  1914.  The  following,  in  substance,  were  the  conclu- 
sions reached  upon  the  evidence  before  the  court,  which  was  volu- 
minous and  conflicting:  The  libelant's  fall  from  the  stanchion  ladder 
was  due  to  the  giving  way  under  his  grasp  6f  an  iron  spike  or  handhold 
therein.  The  ladder  was  part  of  the  barge's  permanent  equipment. 
There  was  an  old  and  rusty  break  or  flaw  in  the  spike  or  handhold, 
which  caused  it  so  to  give  way.  No  repairs  appeared  to  have  been 
made  upon  the  ladder  when  the  barge  was  last  overhauled  six  montlis 
before,  nor  any  sufficient  inspection  or  repairs  since  said  overhaul. 
The  above  defect  could  not  be  regarded  as  having  come  into  existence 
so  recently  that  there  had  been  no  opportunity  to  discover  it.  While 
there  was  evidence  that  portable  ladders,  suitable  for  going  down  into 
the  hold,  had  been  provided  by  the  barge  for  the  stevedores'  use,  and 
while  no  refusal  was  proved,  as  claimed  by  the  libelant,  to  let  said  lad- 
ders be  used  in  discharging  this  cargo ;  in  view  of  a  previous  general 
practice  by  the  stevedores  to  use  the  stanchion  ladders  while  discharg- 
ing this  and  other  coal  cargoes  from  this  and  other  barges  at  the  same 
wharf,  found  by  the  court  to  have  been  followed  with  the  master's 
knowledge,  the  barge's  owner  was  bound  to  use  reasonable  care  that 
said  ladders  should  be  in  proper  condition  for  such  use  as  the  steve- 
dores might  make  of  them.  The  barge  was  therefore  liable  for  the 
libelant's  injuries  so  far  as  caused  by  his  fall. 

The  appellant  contends  that  the  evidence  did  not  justify  the  above 
conclusions  or  any  finding  that  the  libelant's  fall  and  injury  were  due 
to  negligence  on  his  part  as  owner  of  the  barge.    We  are  unable,  how- 
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ever,  upon  examinatton  of  the  evidence,  to  find  sufficient  reason  for 
disapproving  any  of  the  above  conclusions  as  clearly  wrong,  reached 
as  they  had  been  by  the  District  Court,  after  hearing  all  the  most  im- 
portant witnesses  on  both  sides  testify  in  person,  and  weighing  their 
conflicting  statements. 

[2]  2.  From  the  opinion  on  assessment  of  the  libelant's  damages, 
dated  February  17,  1916,  it  appears  that  the  following,  in  substance, 
were  the  conclusions  reached  by  the  District  Court:  The  claimant 
having  had  from  June  25,  1914,  until  April  26,  1915,  to  prepare  his 
evidence  on  the  question  of  damages,  and  having  closed  his  case  May 
25,  1915,  without  requesting  further  time  or  further  hearing,  could 
not  be  granted  a  Reopening  of  the  case  for  further  evidence  upon  the 
grounds  set  forth  in  his  motion  of  November  20,  1915,  on  the  accom- 
panying affidavits.  These  disclosed  no  excuse  for  the  failure  to  make 
full  investigation  before  trial,  and  set  forth  no  additional  evidence, 
except  such  as  was  merely  cumulative,  and  not  such  in  its  nature  as 
could  substantially  modify  the  assessment  based  upon  the  evidence 
heard.  Upon  that  evidence,  the  libelant  had  suffered  an  injury  to  the 
spine  which  would  permanently  incapacitate  him  from  such  active 
physical  labor  as  had  been  involved  in  his  former  employment,  and 
would  destroy  his  earning  capacity  in  that  employment.  He  still 
possessed,  however,  enough  physical  capacity  and  intelligence  to  be 
capable  of  earning  money  by  light  work,  as  he  had  in  fact  done  since 
his  accident,  as  timekeeper  or  keeping  a  small  shop. 

The  claimant  contends  that  the  award  of  $8,000  was  excessive.  Re- 
garding the  libelant's  actual  condition  and  the  extent  to  which  recov- 
ery of  his  capacity  to  work  might  be  expected,  there  was  conflicting 
expert  evidence  before  the  court.  There  was  also  evidence  tending  to 
show  that  he  had  actually  done  things  which,  according  to  the  opinions 
at  the  hearing  of  certain  experts  called  on  his  behalf,  he  would  never 
be  able  to  do.  The  libelant,  however,  testified  in  person  before  the 
court,  as  did  all  the  witnesses  at  the  hearing  on  damages.  Under  the 
circumstances,  nothing  which  the  claimant  has  urged  against  the  award 
"would  justify  us  in  pronouncing  it  dearly  excessive.  Whether  or 
not  to  reopen  the  hearing  for  further  evidence,  upon  an  application 
first  made  six  months  after  the  hearing  had  been  closed,  was  clearly 
discretionary  with  the  court,  and  its  action  cannot  be  reviewed  here  by 
assignment  of  error. 

[3]  3.  The  appellant  contends  that  the  court  was  without  jurisdic- 
tion on  November  22,  1915,  to  order  the  barge  arrested  and  to  require 
the  $10,000  stipulation  as  the  condition  of  her  release  from  such  ar- 
rest. He  contends  that,  after  the  "stipulation  for  value"  in  $6,000  and 
the  stipulation  for  costs  had  been  given,  in  1913,  these  were  "all  that 
was  within  the  jurisdiction  of  the  court,  and  that  the  entry  of  a  decree 
for  any  larger  amount  was  error." 

That  the  barge  was  within  the  Rhode  Island  district  when  the  stipu- 
lations of  1913  were  given,  and  also  within  said  district  when  her  ar- 
rest was  ordered  2^4  years  later,  in  1915,  is  not  disputed.  Since  her 
regular  employment  appears  to  have  been  in  making  successive  trips 
from  coal  ports  to  the  same  wharf  in  Providence,  it  may  be  assumed 
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that  she  had,  during  the  above  interval,  repeatedly  departed  from  and 
returned  within  said  district. 

There  is  no  suggestion  that  during  said  interval  there  had  been 
any  change  in  the  barge's  ownership,  or  in  the  claimant's  position  with 
regard  to  her,  or  that  any  intervening  rights  in  favor  of  third  parties 
had  meanwhile  accrued  against  her,  such  as  might  have  made  her  ar- 
rest in  1915  involve  inequitable  or  unjust  results.  The  question  as  to 
the  court's  right  or  power  then  to  order  her  arrest  arises,  therefore,  be- 
tween the  liMant  and  the  barge's  owner  alone;  and  it  involves  only 
the  same  considerations,  and  no  others,  which  would  have  been  in- 
volved, had  the  question  been  raised  by  application  for  her  arrest  on 
the  same  grounds  within  a  week  or  a  month  after  the  stipulations  of 
1913  had  been  given. 

Though  called  a  "stipulation  for  value,"  the  stipulation  in  $6,000 
then  given  can  be  regarded  as  such  only  as  between  the  parties,  and 
because  of  their  agreement  that  it  might  be  so  treated  "for  the  purpose 
of  bonding."  The  suit  was  not  one  involving  the  possession  or  con- 
demnation of  the  entire  vessel,  nor  does  the  recovery  sought  appear  to 
have  exceeded  her  value.  There  is  no  suggestion  that  her  value  either 
in  1913  or  1915  was  less  than  the  amount  of  recovery  allowed  by  the 
final  decree.  There  has  never  been  any  application  to  have  her  actual 
value  fixed  by  the  court 

The  general  rule,  no  doubt,  is  that,  after  the  release  upon  stipula- 
tion of  a  vessel  arrested  in  an  admiralty  suit  in  rem,  she  cannot  again 
be  arrested  in  the  same  suit  or  upon  the  same  cause  of  action.  Al- 
though this  rule  has  been  sometimes  stated  as  if  it  admitted  of  no  ex- 
ception, that  it  does  not  absolutely  preclude  the  court  from  ordering 
such  rearrest  when  necessary  to  secure  complete  justice  between  the 
parties,  and  when  no  substantial  right  of  the  claimant  is  thereby  preju- 
diced, seems  to  us  sufficiently  recognized.  The  authorities  which  hold 
"that  in  case  of  misrepresentation  or  fraud,  or  in  case  the  order  'of  re- 
lease was  improvidently  given  without  any  appraisement  or  any  prop- 
er knowledge  of  the  real  value  of  the  property,  it  may  be  recalled  be- 
fore judgment  where  the  ends  of  justice  require  the  matter  to  be  recon-' 
sidered,"  appear  to  have  been  regarded  by  the  Supreme  Court  as  having 
the  better  reason  in  U.  S.  v.  Ames,  99  U.  S.  35,  42,  25  L.  Ed.  29o. 
See,  also.  The  Wanata,  95  U.  8.  600,  611,  24' L.  Ed.  461 ;  The  Haytian 
Republic,  154  U.  S.  118,  126,  14  Sup.  Ct.  992,  38  L.  Ed.  930;  The 
Three  Friends,  166  U.  S.  1,  68,  17  Sup.  Ct.  495,  41  L.  Ed.  897  (in 
which  an  order  for  the  release  on  stipulation  of  a  vessel  libeled  for  vio- 
lation of  the  neutrality  laws  was  disapproved  and  its  recall  directed). 
We  are  of  opinion  that,  under  the  circumstances  of  this  case  above 
stated,  the  court  had  discretionary  power  to  order  the  arrest,  or  rear- 
rest, in  order  to  relieve  the  libelant  against  an  inadvertent  and  mistak- 
en agreement  purporting  to  fix  the  amount  of  the  security  without  an 
appraisal;  there  being  no  claim  that  the  increased  stipulation  ordered 
exceeded  the  vessel's  value.  In  The  Iris,  100  Fed.  104,  114,  115,  40 
C.  C.  A.  301,  this  court  has  held  it  within  the  power  of  the  EHstrict 
Court  to  order  reduction  in  amount  of  an  admiralty  stipulation  given 
to  release  a  vessel  from  arrest,  without  appraisal,  if  satisfied  that  it  was 
mistakenly  given  in  an  amount  exceeding  her  true  value. 
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If,  as  we  think,  the  court  had  power  to  order  the  arrest,  no  abuse 
©f  discretion  in  its  exercise  of  the  power  appears,  and  therefore  no  er- 
ror reviewable  here.    U.  S.  v.  Ames,  99  U.  S.  35,  42,  25  L.  Ed.  295. 

We  find  no  assignment  of  error,  not  in  effect  disposed  of  by  what  is 
said  above,  requiring  special  comment. 

The  decree  of  the  District  Court  is  affirmed,  with  interest,  and  the 
appellee  recovers  his  costs  of  appeal. 


SIMPSON  V.  UNITBD  STATES. 

(Clrcait  Ck>urt  of  Appeals,  Sixth  Circuit    May  8,  1017.) 

No.  2987. 

1.  CitnaRAi.  Law  «s»1032(1) — ^Appeax— Reservatior  ov  QsotrnDB  or  Rkvikw 

— OBJKCnORS  TO  IRFOKMATION. 

Unless  an  Information  is  void,  an  objection  that  it  was  not  made  on 
the  oath  of  tlie  prosecuting  officer,  but  solely  upon  oath  of  witnesses  by 
affidavit,  some  of  which  were  taken  before  notaries  public,  cannot  be  rais- 
ed for  the  first  time  on  appeal,  unless  a  refusal  to  consider  It  would  shock 
the  judicial  conscience. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  §  2627,  2653.1 

2.  Indicthbnt  and  Infobmation  *=»196(4) — Objections— Waivkr  bt  Answbb. 

The  objection  that  an  information  was  not  made  on  the  oath  of  the 
prosecuting  officer,  but  on  the  oaths  of  wltnesseB  by  affidavit,  aome  of 
which  were  taken  before  notaries  public,  was  purely  technical,  and  was 
waived  by  pleading  to  the  information  without  raising  the  objection. 

[Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 

•.  DbUOGISTS  «=9l2— SHIPMERT  of  MISBSANDED  DBTTOS— iMrOBlfATION. 

An  information  charging  an  Interstate  shipment  of  drugs  mlsbranded. 
In  that  the  package  and  an  accompanying  circular  contained  false  and 
fi-andulent  statements,  alleged  that  the  shipment  was  made  by  S.,  the  de- 
fendant, trading  as  S.'s  Medical  Institute,  that  the  name  of  the  article 
given  on  the  label  was  S.'s  Nerve  Compound,  and  that  the  representations 
were  false  and  fraudulent  In  that  they  were  applied  to  such  article  know- 
ingly and  In  reckless  and  wanton  disregard  of  their  truth  and  falsit}'. 
Held,  that  the  information  sufficiently  showed  that  It  was  defendant's 
knowledge  and  defendant's  wanton  and  reckless  disregard  of  the  truth 
that  was  intended  to  be  charged,  especially  in  view  of  Bev.  St  f  1025 
(Gomp.  St  1016,  i  1691),  providing  .that  an  indictment  shall  not  be  affected 
by  any  defect  or  imperfection  in  matter  of  form  not  prejudicing  defendant 

[Ed.  Note. — For  other  cases,  see  Druggists,  Cent  Dig.  §  11.] 

4.  Irdictuent  and  Infobhatior  «=»71— Sdffioxenct  of  Accusatior. 

The  rule  applicable  to  an  Information  is  no  less  liberal  than  that  pre- 
scribed for  indictments  by  Rev.  St.  J  1025,  and  Its  averments  of  facts 
constituting  the  ofTense  need  be  only  so  certain  and  specific  as  fairly  to 
inform  defendant  of  the  crime  Intended  to  be  alleged,  and  to  make  the 
judgment  a  complete  defense  to  a  second  prosecution  for  the  same  offonse. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
t!  144,  174,  193,  194.] 

B.  Dbdgoibts  iS=>12— Shipment  of  Misbbanded  DRnos— Irfobmatior. 

An  information  for  shipping  drugs  misbranded,  in  that  the  label  of  the 
package  containing  the  drug  and  an  accompanying  circular  contained  false 
and  fraudulent  statements  regarding  their  curative  effect  alleged  that  the 
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shipment  consisted  of  certain  packages,  that  the  packages  contained  the 
circular  or  pamphlet  described,  and  that  one  of  tlie  alleged  misrepresenta- 
tions appeared  on  the  label,  and  the  other  was  included  in  such  circular'. 
Sold,  that  It  sufficiently  aUeged  that  the  misrepresentations  charged  wer« 
intended  to  accompany  the  bottles  containing  the  drugs  into  the  hands  of 
the  consumers. 
[Ed.  Note. — For  other  cases,  see  Druggists,  Cent.  Dig.  {  11. J 

6.  Druggists  €=»12— Shipment  or  Misbbandzd  DBuaa— Evidbwct.    - 

In  such  prosecution,  evidence  as  to  the  falsity  of  the  representations  an^ 
defendant's  knowledge  thereof  held  to  Justify  the  denial  of  a  directed 
verdict 

[Ed.  Note.— For  other  cases,  see  Druggists,  Cent  Dig.  (  11.] 

7.  Dbug GISTS  ®=>12— Shipment  of  Misbranded  Drugs— "REMKor." 

The  term  "remedy,"  used  in  connection  with  drugs  claimed  to  have  been 
misbranded  by  reason  of  false  statements  concerning  their  curative  effects, 
impUed  a  curative  tendency,  though  not  guaranteeing  a  cure. 

[Ed.  Note. — For  other  cases,  see  Druggists,  Cent  Dig.  (I  11. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Bemedy.] 

Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Ohio ;  John  H.  Clarke,  Judge. 

Charles  M.  Simpson,  trading  as  Dr.  C.  M.  Simpson's  Medical  In- 
stitute, was  convicted  of  an  offense,  and  he  brings  error.    Affirmed. 

Jas.  E:  Mathews,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 

F.  B.  Kavanagh,  Asst  U.  S.  Atty.,  of  Cleveland,  Ohio. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  Plaintiff  in  error  was  convicted,  upon 
trial  by  jury,  under  an  information  charging  the  interstate  shipment 
of  certain  drugs  in  violation  of  Food  and  Drugs  Act  June  30,  1906,  c. 
3915,  34  Stat  768,  as  amended  by  Act  Aug.  23,  1912,  c.  352,  37  Stat. 
416  (Comp.  St.  1916,  §§  8717-8728),  alleged  to  be  misbranded  in  that 
the  label  of  the  carton  or  package  containing  the  drug  (as  well  as  a  cir- 
cular therein)  contained  false  and  fraudulent  statements  regarding  the 
curative  or  therapeutic  effect  of  the  drugs.  But  two  grounds  for  re- 
versal are  presented. 

1.  The  first  ground  is  that  the  information  was  insufficient  in  law. 
It  was  accompanied  by  affidavits  of  four  persons,  relating  in  part  to 
the  actual  shipment  of  the  offending;  articles  and  the  presence  in  the 
inclosed  packages  of  the  bbel  and  circular  referred  to,  and  in  part  to 
the  chemical  analysis  of  the  drugs  and  the  alleged  falsity  of  the  claims 
made  as  to  their  therapeutic  effect.  The  information  was  not  sworn 
to,  but  states  that  the  court  was  "given  to  understand  and  be  informed 
upon  the  oaths  of  *  *  *  whose  affidavits  are  hereto  attached 
and  made  a  part  hereof,  as  follows,  to  wit."  Two  of  the  affidavits 
were  sworn  to  before  notaries  public.  It  is  urged  that  the  information 
was  insufficient  because  not  upon  the  oath  of  the  prosecuting  officer, 
but  solely  uixjn  oaths  of  the  witnesses  by  affidavit,  and  that  oaths 
taken  before  notaries  public  were  invalid.  _■ 
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[1,  2]  We  need  not  consider  whether  the  objection  would  have  been 
good  had  it  been  made  in  the  court  below.  Defendant  in  fact  pleaded 
not  guilty  to  the  information,  without  demurring  or  moving  to  quash, 
and  the  record  does  not  indicate  that  the  attention  of  the  district  court 
was  ever  directed  to  the  allegjed  insufficiency  of  the  information.  Un- 
less it  was  void,  the  question  presented  cannot  for  the  first  time  be 
raised  in  the  appellate  court,  unless  a  refusal  to  so  consider  it  would 
shock  the  judicial  conscience.  Keliher  v.  United  States  (C.  C.  A.  1) 
193  Fed.  8,  10,  114  C.  C.  A.  128.  Had  there  been  no  affidavit  of  wit- 
nesses, the  information  would  not  have  been  void  for  lack  of  the  oath 
of  the  prosecuting  counsel  (Weeks  v.  United  States  [O.  C.  A.  2]  216 
Fed.  292,  132  C.  C.  A.  436,  L.  R.  A.  1915B,  651);  and  we  do  not  re- 
gard the  information  as  showii^  that  it  was  filed  without  investigation 
by  the  District  Attorney.  See  Frank  v.  United  States  (C.  C.  A.  6)  192 
Fed.  864,  867,  113  C.  C.  A.  188.  The  objection  is  purely  technical  and 
without  merit,  and  was  waived  by  pleading  to  the  information  without 
raising  objection.  People  v.  Harris,  103  Mich.  473,  61  N.  W.  871 ; 
People  V.  Turner,  116  Mich.  39Q,  74  N.  W.  519;  Bartlett  v.  State,  28 
Ohio  St,  669. 

[3,  4]  It  is  also  urged  that  the  information  does  not  charge  defend- 
ant with  knowledge  of  the  alleged  false  and  fraudulent  character  of 
the  representations  made.  We  assume,  for  the  purposes  of  this  opin- 
ion, that  such  allegation  is  necessary.  The  gist  of  these  representa- 
tions, so  far  as  need  now  be  stated,  is  that  the  article  was  "a  valuable 
remedy  for  lost  nervous  strength  and  treatment  of  all  diseases  which 
are  really  the  result  of  diseases  of  the  brain,  spinal  cord,  medulla  ob- 
longata and  the  nerves  given  off  from  each  of  them."  The  informa- 
tion alleged  that  these  rqiresentations  were  (omitting  the  words  we 
have  bracketed)  "false  and  fraudulent  in  this,  that  the  same  were  ap- 
plied [by  defendant]  to  said  article  knowingly,  and  in  reckless  and 
wanton  disregard  [on  defendant's  part]  of  their  truth  or  falsity,  so  as 
to  represent  falsely  and  fraudulently  to  the  purchaser  thereof,  and 
create  in  the  minds  of  purchasers  tiiereof  an  impression  and  belief 
that  it  was,"  etc 

The  criticism  we  are  now  considering  would  be  fully  met  had  the 
information  actually  contained  (as  it  did  not)  the  words  above  brack- 
eted. But  the  defect  was  not  substantial ;  it  was  only  formal.  The  in- 
formation char|;ed  that  the  shipment  was  made  by  defendant  "trading 
as  Dr.  C.  M.  Simpson's  Medical  Institute,"  and  that  the  name  of  the 
article  given  on  the  label  of  the  carton  was  "Dr.  C.  M.  Simpson's 
Cerebro-Spinal  Nerve  Compound."  The  natural  construction  would 
be  that  it  was  defendant  whose  knowledge  and  reckless  and  wanton 
disregard  of  the  truth  was  intended  to  be  charged.  The  federal  stat- 
ute (Rev.  Stat.  1025  [Comp.  St.  1916,  §  1691])  expressly  provides  that 
an  indictment  shall  not  be  affected  "by  reason  of  any  defect  or  imper- 
fection in  matter  of  form  only,  which  shall  not  tend  to  the  prejudice 
of  the  defendant."  Rosen  v.  United  States,  161  U.  S.  29,  16  Sup.  Ct. 
434,  40  L,.  Ed.  606;  Price  v.  United  States,  165  U.  S.  311,  17  Sup.  Ct. 
366,  41  L.  Ed.  727;  Tyomies  Pub.  Co.  v.  United  States  (C.  C.  A.  6) 
211  Fed.  385,  389,  128  C.  C.  A,  47.    The  rule  applicaWe  to  an  in- 
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formation  is  no  less  liberal.  Its  averments  of  facts  constituting 
the  offense  need  be  only  so  certain  and  spediic  as  fairly  to  inform 
defendant  of  the  crime  intended  to  be  alleged,  and  as  to  make  the 
judgment  of  conviction  or  acquittal  thereon  a  complete  defense  to  a 
second  prosecution  of  the  defendant  for  the  same  offense.  United 
States  V.  Hess,  124  U.  S.  482,  486,  487,  8^  Sup.  Ct  571,  31  L.  Ed.  516; 
Stokes  V.  United  States,  157  U.  S.  187,  15  Sup.  Ct.  617,  39  L.  Ed. 
667;  Bennett  v.  United  States  (C.  C.  A.  6)  194  Fed.  630,  632,  ll4  C. 
C.  A.  402;  Hocking  Valley  R.  R.  Co.  v.  United  States,  210  Fed.  735, 
127  C.  C,  A.  285.  It  is  clear  that  the  information  fulfilled  these  re- 
quirements. 

That  the  criticism  urged  is  purely  technical  and  without  merit,  in 
that  defendant  understood  that  his  own  intent  was  in  issue,  is  afiinna- 
tively  shown  by  the  fact  that  at  the  opening  of  the  trial  defendant  ad- 
mitted that  he  made  the  shipment  in  question,  that  it  contained  the 
cartons,  bottles,  and  wrappers  exhibited  in  court,  and  that  he  was  the 
proprietor  and  sole  owner  of  the  "Dr.  C.  M.  Simpson  Institute,"  and 
by  the  fact  that,  as  a  witness  in  his  own  behalf,  and  under  examina- 
tion by  his  own  counsel,  he  testified  directly  to  the  absence  of  inten- 
tional false  branding  and  fraudulent  intent 

[6]  It  is  finally  urged  that  the  information  does  not  show  that  the 
alleged  misrepresentations  were  in  the  "ultimate  container,"  tiaJt  is  to 
say,  in  the  package  as  it  reaches  the  consumer.  McDermott  v.  Wis- 
consin, 228  U.  S.  115,  130,  33  Sup.  Ct  431,  57  L.  Ed.  754,  47  L.  R. 
A.  (N.  S.)  984,  Ann.  Cas.  1915A,  39.  This  objection,  as  well  as  the 
preceding  ones,  must  be  considered  in  the  light  of  the  fact  that  the 
question  was  not  raised  below.  We  think  the  information  should 
fairly  be  interpreted  to  mean  that  the  misrepresentations  were  intend- 
ed to  accompany  the  bottles  into  the  hands  of  the  consumers.  It  al- 
leged that  the  shijMnent  consisted  of  "certain  packages,"  and  that  the 
packages  contained  the  circular  or  pamphlet  later  described  therein; 
that  one  of  the  alleged  misrepresentations  appeared  "on  the  label  of 
the  carton  aforesaid,"  and  that  the  other  was  "included  in  the  circular 
or  pamphlet  aforesaid."  It  is  matter  of  common  knowledge  that  pro- 
prietary medicines  in  bottles  are  usually  sold  to  the  consumer  in  car- 
tons, and  that  the  latter  usually  contain  circulars  or  other  advertising 
matter.  We  are  not  impressed  with  the  suggestion  that  the  circular 
was  charged  to  have  been  inside  "the  article  of  drugs." 

[B,  7]  2.  The  remaining  complaint  is  addressed  to  the  denial  of  de- 
fendant's motion  to  direct  verdict  in  his  favor.  We  think  the  motion 
was  properly  denied.  It  seems  unnecessary  to  set  out  in  full  the  ex- 
act language  of  the  representations  alleged  to  be  contained  in  the 
packages.  It  seems  enough  to  say  that  defendant's  compound  was 
not  o5y  represented  generally  to  be  a  valuaUe  remedy  for  the  treat- 
ment of  all  diseases  "resulting  from  diseases  of  the  brain,  spinal  cord 
and  medulla  oblongata,  and  the  nerves  given  off  from  each,"  "a  re- 
markable discovery  for  the  treatment  of  all  nervous  diseases,"  but 
also  a  "remarkable  discovery  for  heart  troubles,"  as  well  as  a  "most 
valuable  remedy  for  nervous  prostration,  mania,  melancholia  and 
neurasthenia."    There  was  substantial  testimony  from  competent  med- 
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ical  witnesses  that  there  was  no  remedy  applicable  to  all  the  diseases 
mentioned;  that  medical  science  and  medical  experience  furnish  no 
support  for  the  broad  claims  made  for  defendant's  remedy ;  that 
"there  is  no  one  medicine  that  will  prove  a  valuable  remedy  for  all" 
the  diseases  enumerated.  There  was  further  substantial  testimony 
from  competent  witnesses  that  bromides,  which  constitute  a  prominent 
ingredient  in  defendant's  remedy,  are  sedative  in  their  nature. and,  in 
ordinary  doses,  not  stimulating;  that  while  thus  helpful  in  quieting  an 
.exalted  or  excited  state  of  the  nerves,  as  in  many  cases,  including 
some  cases  of  mania,  they  are  not  only  not  helpful,  but  are  positively 
injurious,  in  depressed  conditions,  as  in  melancholia;  that  there  is  no 
one  remedy  for  all  spinal  diseases,  nor  for  all  cases  of  neurasthenia, 
or  heart  trouble,  nor  for  all  cases  of  melancholia  or  of  piania ,'  that 
some  diseases  of  the  heart  require  sedatives,  others  stimulants;  that 
the  same  is  the  case  with  neurasthenia  and  certain  other  nervous  dis- 
eases mentioned;  and  that  in  some  cases  of  nervous  prostration  and 
other  nervous  affections  the  administering,  of  sedatives  or  depressants 
is  harmful;  that  bromides  are  not  suitable  to  the  treatment  of  the 
mentally  and  physically  depressed.  There  was  further  testimony  to 
the  same  effect  as  to  others  of  the  diseases  included,  either  specifically 
or  by  eeneral  description,  in  the  claims  made  for  the  remedy ;  also  that 
defendant's  tompound  was  dangerous  to  intrust  to  the  hands  of  a  lay- 
man. Aside  from  defendant's  own  testimony,  there  was  no  compe- 
tent medical  testimony  in  oposition  to  that  presented  by  the  govern- 
ment, to  the  effect  that  the  chiims  made  for  the  medicine  were  con- 
trary to  all  medical  science.  The  defendant's  proposition  that  the 
presence  of  ammonium-carbonate  neutralized  the  effect ,  of  the  bro- 
mides as  depressants  was  denied  by  medical  witnesses  for  the  govern- 
ment, True,  it  appeared  beyond  dispute  that  bromides  are  beneficial, 
at  least  as  a  palliative  in  quieting  the  nerves  and  inducing  sleep,  in  or- 
dinary cases  of  nervous  excitability ;  and  there  was  testimony  on  the 
part  of  the  defense  that  several  persons  had  received  benefit,  indeed, 
many  of  them  claimed  to  have  been  cured,  by  the  use  of  defendant's 
remedy.  But  such  testimony,  at  the  most,  bore  only  upon  the  question 
of  fact  whether  the  alleged  representations  were,  as  made,  false  and 
fraudulent.  There  was  still  room  for  a  conclusion  that  substantial 
mischief  resided  in  the  claim  of  a  universally  efficacious  remedy  for 
the  numerous  and  widely  prevalent  maladie,s  in  question ;  for  the  term 
"remedy"  must  at  least  imply  a  curative  tendency,  although  not  of 
course  guaranteeing  a  cure.  The  defendant  was  a  graduate  physician, 
and  the  jury  were  justified,  under  all  the  evidence  in  the  case,  in  pre- 
suming that  he  knew  the  falsity  of  the  broad  claim  made  for  his  com- 
pound. 

The  brief  of  defendant's  counsel  criticizes  the  admission  of  certain 
testimony,  although  we  do  not  understand  that  such  admission  is  re- 
lied on  for  reversal.  We  may  say,  however,  that  we  have  examined  all 
the  criticisms  which  are  made  die  subject  of  either  exception  or  as- 
s^inment,  and  find  no  error. 

The  judgment  of  the  district  court  is  accordingly  affirmed. 
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OAMDEN  IRON  WORKS  CO,  v.  CITX  OF  CINCINNATL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  8, 1917.) 

No.  3000. 

1.  CoUBTS  4s»405(14) — Wbtt  o*  Ebbok— Time— Extenbiow. 

Under  Act  March  3.  1891,  c.  517.  |  11,  26  Stat  829  (Comp.  St  1918,  { 
1647),  requiring  a  writ  of  error  to  be  sued  out  within  six  months,  the  six 
months  limitation  Is  jurisdictional,  and  tie  courts  have  no  power  to  ex- 
tend It 

2.  Appeai,  ^nd  Ebbob  «=»344— Suing  Out  WBir—Tmi!— Extension. 

Delay  In  settling  a  bill  of  exceptions  does  not  operate  to  extend  tb» 
time  for  taking  a  writ  of  error,  as  the  writ  can  properly  Issue  la  advance 
of  the  settlement  of  the  bill. 

rBd.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  1889- 
1893,  1896.] 

3.  Appeal  and  Ebbob  ^=>351{1) — Application  fob  Wbtt  or  Ekrob. 

The  lodging  of  a  petition  for  a  writ  of  error  and  a  draft  of  a  fcMinal 
order  allowing  the  writ  with  the  clerk  of  the  District  Court  did  not  of 
Itself  amount  to  an  application  to  the  court  or  Judge  for  the  allowance  or 
Issue  of  the  writ. 

[Ed.  Note. — ^For  other  c&seB,  see  Appeal  and  Error,  Cent  IMg.  S  1919.) 

4.  Appeai.  and  Ebbob  4s»351(1) — Suing  out  Wkit  or  Ebbob— Aixowance — 

Nunc  Pbo  Tunc.  , 

In  connection  with  efforts  to  settle  a  bill  of  exceptions,  plaintiff  In  .er- 
ror left  with  and  called  to  the  attention  of  the  District  Judge  a  petition 
for  a  writ  of  error  and  a  draft  of  a  formal  order  allowing  the  writ  The 
.  usual  practice  was  to  settle  the  bill  before  taking  out  the  writ  of  error, 
and  no  application  was  made  for  an  Immediate  allowance  of  the  writ. 
Delay  in  allowing  the  bill  of  exceptions  extended  beyond  the  six  montlis 
allowed  for  suing  out  the  writ,  aud  plaintiff  in  error  did  not  again  coll  the 
court's  attention  to  the  petition  for  the  writ  Beld,  that  plalntUE  In 
error  had  not  done  all  within  Its  power  to  procure  the  issuing  of  the  writ 
within  the  statutory  period,  and  was  not  entitled  to  have  it  allowed 
after  the  expiration  of  the  six  months  as  of  the  time  when  such  papers 
were  presented  to  the  Judge,  especially  as  It  Is  the  general  rule  that  a  writ 
of  error  is  not  su^  out  until  actually  filed  or  lodged  with  the  clerk. 
[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  191».] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio;  John  E.  Sater,  Judge. 

Action  by  the  Camden  Iron  Works  Company  against  the  City  of  Cin- 
cinnati. Judgment  for  plaintiff  for  an  iiisufficient  amount,  and  it 
brings  error.  On  motion  to  dismiss  proceedings  in  error.  Writ  and 
proceedings  thereunder  dismissed. 

Robertson  &  Buchwalter,  of  Cincinnati,  Ohio,  for  plaintiff  in  error. 
Charles  A.  Groom,  of  Cincinnati,  Ohio,  for  defendant  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

PER  CURIAM.    The  motions  presented  arise  out  of  this  situation : 
On   September   11,   1914,  final  judgment  was  entered  in   a   suit 
by  plaintiff  in  error  against  defendant  in  error.    The  former,  on  No- 
vember 19,  1914,  lodged  its  proposed  hill  of  exceptions  with  the  clerk 

4s>For  other  caaea  8«e  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 

Digitized  by  VjOOQIC 


OAMDEN  IBOAF   WOBSS  CO.  V.  OITT  OF  OINOINKATI  847 

of  the  District  Court.  On  December  21st,  foDowibg,  the  j^plica- 
tion  to  allow  and  sign  the  bill  of  exceptions  was  deni^.  In  answer 
to  an  application  presented  by  pl^ntiff  in  error  to  this  court  for  a 
mandamus  to  compel  the  signing  and  settlement  of  such  bill,  the  Dis- 
trict Judge  gave  as  his  reasons  for  refusing  so  to  do,  first,  that  no 
completed  bill  ready  for  approval  and  signature  was  ever  presented 
to  him;  second,  that  respondent  had  lost  jurisdiction  to  sign  and  set- 
tle the  bill,  because  the  time  therefor  had  expired;  and,  third,  that 
if  respondent  still  had  discretionary  power  to  extend  the  time,  it  oug^t 
not  to  be  exercised  because  of  petitimier's  lack  of  diligence  in  prepar- 
ing the  bill. 

By  an  opinion  filed  in  the  mandamus  suit  June  8,  1915,  we  held  that 
jurisdiction  to  sign  and  settle  the  bill  had  not  been  lost.  The  man- 
damus, however,  was  denied,  for  the  reason  that  the  action  demanded 
was  within  the  judicial  discretion  of  the  District  Judge,  to  whom  we 
left  the  determination  whether  sudi  discretion  should  be  further  ex- 
ercised. Camden  Iron  Works  Co.  v.  Sater,  District  Judge,  223  Fed. 
611,  139  C.  C.  A.  157.  The  six  mcmths  statutory  period  for  taking 
out  writ  of  error  expired  during  the  pendency  of  the  mandamus 
proceeding,  without  such  writ  being  issued.  Defendant  in  error  urged 
this  fact  (in  the  mandamus  cause)  as  a  reason  why  the  bill  of  excep- 
tion^  should  not'  be  settled.  The  claim  of  plaintiff  in  error,  made  at 
the  argument  of  that  cadse,  that  issue  of  the  writ  was  actually  ap- 
plied for  in  December,  1914,  not  being  within  the  issues  presented,  was 
remitted  for  decision  "when,  if  ever,  it  becomes  material."  223  Fed. 
614,  139  C.  C.  A.  160. 

Thereafter,  on  June  19,  1915,  and  again  on  September  13th,  fol- 
lowing, the  questions  of  the  settlement  of  the  bill  and  the  allowance 
of  writ  of  error  were  taken  up  between  counsel  and  the  District  Judge. 
It  appeared  that  a  petition  for  writ  of  error,  an  assignment  of  er- 
rors, draft  of  a  formal  order  allowing  the  writ,  juid  draft  of  an  en- 
try allowing  the  bill  of  exceptions,  had  been  deposited  with,  and  so 
marked  by,  the  clerk  of  the  District  Court  on  December  2,  1914.  See 
in  this  connection  223  Fed.  614,  139  C.  C.  A.  160.  This  date  of  lodg- 
ment was  within  the  time  for  taking  writ  of  error.  The  papers  re- 
ferred to  were  never  in  fact  actually  filed  by  the  clerk,  nor  was  he 
requested  to  actually  file  them.  There  was  evidence,  however,  that  on 
December  12,  1914,  which  was  still  within  the  statutory  time  for  writ 
of  error,  these  papers  had  been  taken  from  the  clerk's  office  by  coun- 
sel for  plaintiff  in  error  and  brought  to  the  attention  of  the  Dis- 
trict Judge,  in  connection  with  efforts  to  settle  bill  of  exceptions  pre- 
vious to  application  for  mandamus,  and  that  the  papers  had  been,  a 
day  or  two  later,  returned  by  the  judge  to  the  clerk's  office.  On  No- 
vember 8,  1915,  the  District  Court  made  an  order  refusing  the  writ  of 
error,  finding  as  a  fact  that  no  application  therefor  "or  the  issue  there- 
of was  ever  made  to  the  clerk  of  this  court  at  any  time,  nor  was  a 
petition  for  a  writ  of  error  at  any  time  filed,  or  tendered  to  be  filed 
with  the  clerk,  or  allowance  thereof  requested  of  the  court" ;  also  that 
no  bond  on  writ  of  error  was  ever  given  or  tendered,  and  no  order  fix- 
ing the  amount  thereof  filed  with  the  clerk  or  tendered  to  that  officer 
or  to  the  court;  and  on  June  26th  following  a  motion  to  rehear  the 
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application  of  plaintiff  in  error  was  denied.  On  July  II,  1916,  however, 
by  order  of  the  District  Court,  a  writ  of  error  was  issued  bearing  date 
June  19,  1915,  being  the  date  when  the  questions  referred  to  were  pre- 
sented to  the  District  Court  following  our  order  of  June  8,  1915 ;  and 
on  October  9,  1916,  a  bill  of  exceptions  was  allowed  plaintiff  in  error, 
also  as  of  June  19,  1915.  The  order  of  July  11,  1916,  was  the  first  ac- 
tual allowance  of  writ  of  error  ever  made,  and  no  writ  was  ever  issued 
until  that  date.  The  printed  record  was  filed  in  this  court  on  Novem- 
ber 25,  1916;  and  on  January  5th,  following,  defendant  in  error  moved 
to  strike  same  from  the  files  for  lack  of  jurisdiction  of  this  court  there- 
over. Plaintiff  in  error  thereupon  moved  to  amend  the  writ  of  error  by 
changing  its  date  to  December  12,  1914,  or  to  the  proper  date  within 
six  months  from  September  11,  1914,  as  well  as  to  amend  certain  other 
dates  in  the  proceedings,  not  important  to  be  stated. 

[1,  2]  Unless  the  writ  of  error  was  "sued  out"  within  the  meaning 
of  the  statute  as  early  as  March  11,  1915,  it  is  clear  that  it  was  never 
lawfully  issued,  and  the  writ  and  all  proceedings  thereunder  must 
be  dismissed.  The  six  months  limitation  is  jurisdictional..  Courts 
have  no  power  to  extend  it.  Carriere  v.  United  States  (C.  C.)  163  Fed. 
1009;  Darnell  v.  Illinois  Central  R.  R.  Co.  (C.  C.  A.  6)  206  Fed.  445, 
124  C.  C.  A.  327;  Camden  Iron  Works  Co.  v.  Sater,  supra,  223  Fed. 
614,  139  C.  C.  A.  160.  Again,  delay  in  settling  the  bill  of  exceptions 
did  not  operate  to  extend  the  time  for  taking  writ  of  error,  as  the 
latter  could  properly  issue  in  advance  of  the  settlement  of  bill.  Hun- 
nicutt  v.  Peyton;  102  U.  S.  333,  358,  26  L.  Ed.  113;  Shreve  v.  Chees- 
man  (C.  C.  A.  8)  69  Fed.  785,  787,  16  C.  C.  A.  413;  Old  Nick  Wil- 
liams Co.  V.  United  States,  215  U.  S.  541,  544,  30  Sup.  Ct.  221,  54 
L.  Ed.  318.  It  is  thus  obvious  that  a  writ  sued  out  on  June  19,  1915 
(the  date  borne  by  the  writ),  would  be  too  late.  Hence  the  motion  of 
plaintiff  in  error  to  amend  the  date. 

[3]  It  is  clear  that  the  lodging  of  the  papers  with  the  clerk  did 
not  of  itself  amount  to  an  application  to  the  court  or  to  the  District 
Judge  for  the  allbwance  or  issue  of  writ.  Green  v.  City  of  Lynn  (C. 
C.  A.  1)  87  Fed.  839,  31  CC.  A.  248.  As  applied  to  the  facts  of  this 
case,  the  controlling  question  is  whether  what  was  done  on  December 
12,  1914,  amounted  to  a  suing  out  of  the  writ.  If  it  did  not,  the  pro- 
ceeding must  be  dismissed. 

[4]  The  applicable  statute  (Act  March  3,  1891,  c.  517,  §  11)  re- 
quires that  an  appeal  or  writ  of  error  to  the  Circuit  Court  of  Appeals 
be  "taken  or  sued  out"  within  six  months  after  the  entry  of  the  order, 
judgment  or  decree  sought  to  be  reviewed.  The  word  "taken"  doubt- 
less relates  to  the  appeal,  and  the  words  "sued  out"  to  the  writ  of  er- 
ror. It  is  the  general  and  settled  rule  that  a  writ  of  error  is  not  sued 
out  until  it  is  actually  filed  or  lodged  with  the  clerk  of  the  court  which 
rendered  the  judgment  sought  to  be  reviewed.  Old  Nick  VVilliams 
Co.  V.  United  States,  supra,  and  cases  there  cited ;  Ky.  Coal,  etc.,  Co. 
V.  Howes  (C.  C.  A.  6)  153  Fed.  163,  164,  82  C.  C.  A.  337.  If  that 
rule  is  applicable,  the  writ  was  not  sued  out  within  six  months.  How- 
ever, in  Randall  v.  Foglesong,  200  Fed.  741,  119  C.  C.  A.  185,  we 
held,  upon  a  review  of  authorities,  that  an  appeal  in  equity  Undef 
section  129  of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat. 
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1134  [Comp.  St.  1916,  §  1121]),  Mrfaen  claimed  in  due  season,  could 
not  be  defeated  by  failure  of  the  court  to  act  upon  the  applicati(»  with- 
in the  time  required  for  talcing  the  appeal.  The  facts  in  that  case  were 
that  Judge  Hollister,  who  had  made  the  order  from  which  appeal  was 
sought,  was  out  of  the  district,  and  application  was  accordingly  made 
to  Judge  Sater  on  the  last  day  for  taking  appeal.  Juc^  Sater  de- 
dined  to  act,  for  reasons  stated  in  our  opinion  in  that  case,  and  ac- 
cordingly returned  the  ilppeal  papers  to  the  appellant's  counsel,  with 
the  request  that  they  be  presented  to  Judge  Hollister  upon  his  return. 
They  were  so  presented,  and  the  appeal  allowed  nunc  pro  tunc  a  few 
days  after  the  ex^Mration  of  the  six  months.  We  held  that  while  an 
appeal  could  not  be  said  to  be  "faJcen"  until  "in  some  way  presented 
to  the  court  whidi  made  the  decree  appealed  from,  thereby  putting  an 
end  t(>  its  jurisdiction  over  the  cause,  and  making  it  its  duly  to  send 
it  to  the  appellate  court,"  yef  that  the  presentation  of  the  application 
to  Judge  Sater  was  a  presentation  to  the  court  which  made  tiie  decree 
appealed  from. 

But  we  think  the  instant  case  does  not  fall  within  Randall  v.  Fogel- 
song.  In  the  first  .{dace,  there  is  an  apparent  distinction  between  su- 
ing out  a  writ  of  error  and  the  taking  of  an  appeal  in  equity  in  that  the 
former  requires  an  actual  issue  of  the  writ  and  its  lodgment  with  the 
clerk  of  the  court  whose  judgment  is  to  be  reviewed,  while  the  lat- 
ter does  not.  But,  apart  from  this  consideration,  the  facts  of  the  pres- 
ent caj»e  distinguish  it  materially  from  Randall  v.  Foglesong.  While 
Acre  is  an  apparent  conflict  in  some  respects  between  the  statements 
of  counsel  for  plaintiff  in  error  and  tiie  findings  of  Judge  Sater  as 
to  what  occurred  before  the  latter  on  December  12,  1914,  we  think 
this  conflict  is  in ,  point  of  substance  less  real  than  apparent.  There 
seems  no  reason  to  question  the  good  faith  of  the  claim  of  counsel 
for  plaintiff  in  error  as  to  what  took  place ;  nor  do  we  understand 
Judge  Sater  to  raise  such  questicm.  We  are  satisfied  that  on  that  date 
the  papers  before  referred  to  as  deposited  with  the  deric  of  the  Dis- 
trict Court,  in  connection  with  the  proposed  bill  of  exceptions  and  ex- 
hibits, were  presented  to  Judge  Sater  for  his  ultimate  action  thereon. 
But  we  are  not  satisfied  that  application  was  then  and  there  made 
for  an  immediate  or  present  allowance  of  writ  of  error ;  we  are  im- 
pressed rather  that  counsel's  idea  was  to  call  attention  to  the  papers 
as  ready  for  action,  and  to  request  action  when  the  proper  time  there- 
for should  arrive;  and  we  are  disposed  to  conclude  that  counsel  did 
not  expect  the  writ  to  be  actually  allowed  until  the  bill  of  exceptions 
should  be  settled.  This  condusion  seems  justified  by  several  con- 
siderations: The  usual  practice  was  to  settle  bill  before  taking  out 
writ  of  error,  and  more  than  two  months  yet  remained  of  the  statutory 
period  for  the  issue  of  writ ;  during  this  remaining  period,  not  only 
would  the  derk's  records  show  that  no  writ  had  been  issued,  but  its  is- 
sue would  naturally  come  to  the  attention  of  counsel  for  plmntiff  in 
error,  involving,  as  it  did,  service  of  dtation  and  other  action.  It  is 
not  at  all  strange  that  Jud^e  Sater  does  not  recall  the  fact  that  the 
filing  of  application  for  writ  of  error  had  been  brought  to  his  atten- 
tion ;  and  in  view  of  the  long  delay  after  December  12th  it  was  scarce- 
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ly  to  be  expected  th^t  he  would  recollect  what  had  then  occurred  con- 
cerning the  application  for  writ  of  error,  and  would,  without  having 
his  recollection  refreshed,  and  on  his  own  motion,  allow  the  writ  in 
advance  of  settlement  of  bill. 

We  thus  think  that  plaintiff  in  error  has  failed  to  show  with  requi- 
site clearness  that  it  did  all  within  its  power  to  procure  the  issuing  of 
the  writ  within  the  statutory  period-  In  Randall  v.  Foglesong  we  ex- 
pressly declined  to  ccmsider  what  the  effect  of  the  applicaticm  to  ap- 
peal would  have  been,  had  not  appedlant  "actively  and  expeditiously 
persisted  in  his  eflforts  to  aK>eal." 

These  omsiderations  constrain  us  to  the  conclusion  that  the  writ 
of  error  was  not  seasonably  sued  out,  and  that  the  writ  and  die  pro- 
ceedings thereunder  must  be  dismissed.  It  is  therefore  unnecessary  to 
consider  the  counter  motions  of  plaintiff  in  error. 
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CHAPMAN  et  aL  v.  JAVA  PAtt  LINB  et  al. 

(Circuit  Ooort  at  Appeals,  Ninth  Circuit.    May  7,  1917.    Behearlng  Denied 

June  6,  1917.) 

No.  2»11. 

1.  EviDENCK  <8=»418— Vabtino  WRrriNO — Contkacts  of  Agent. 

The  rule  that  eitrinsVc  evidence  to  Aow  a  contract  In  the  name  of 
an  agent  to  be  that  of  his  principal  la  admissible  only  when  the  principal 
was  undisclosed  does  not  obtain  in  the  (Meral  conrts,  and  the  evldotoe  is 
admissible  whether  the  contract  purports  to  be  that  of  the  agent  or  is 
made  in  the  name  of  the  agent  as  principal,  and  whether  or  not  the  prin- 
cipal was  disclosed. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  gS  1722,  1906-1911.1 

2.  Shiffino  €=>108 — CoNiBAcre  fob  Transfobtatioii— BSQCisncBS— Meexiro 
OF  Minds. 

Where  plaintiffs,  after  consld«^le  correspondence  with  defoidant 
concerning  the  reserratlon  of  space  In  defendants'  steamera  for  the  ship- 
ment of  bar  iron  and  steel  in  wliich  they  purported  to  be  acting  as  agents 
for  the  P.  Company,  wrote  a  letter  to  defendants  without  mentioning  the 
P.  Company  by  name,  but  reciting  the  various  reservations  made  and 
asking  that  they  be  confirmed,  wliich  was  done.  If  they  intended  to  reserve 
space  in  their  individual  capacity  and  for  si)eculBtion  by  selling  it  to 
other  shippers,  the  minds  of  the  contracting  parties  never  met  upon  such 
understanding,  in  the  absence  of  a  disclosure  of  th^r  intention  to  defend- 
ants. 

[Ed.  Note.— For  other  casps,  see  Slilpplng,  Cent  Dig.  Sg  225,  226,  404, 
406-410.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  Wm.  C.  Van  Fleet, 
Judge. 

Action  by  J.  W,  Chapman  and  another,  copartners  as  Chapman  & 
Thompson,  against  the  Java  Pacific  Line  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.    Affirmed. 

The  plaintills  in  error  were  the  plaintiffs  in  the  court  below.  The  parties 
herein  will  be  designated  plaintiffs  and  defendants.  The  action  was  brought  to 
recover  damages  for  breach  of  a  shipping  contract    The  complaint  alleged: 
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That  prior  to  January  27,  1916,  the  plaintiffs  had  requested  the  defendants 
to  reserve  tor  tbem  space  In  the  steamers  of  defendants  sailing  from  San  Fran- 
cisco to  Hong  Kong  and  Manila,  during  the  months  of  February,  March,  April, 
May,  and  June,  1916,  and  on  that  day  they  wrote  to  J.  D.  Spreckels  &  Bros. 
Company,  agent  of  the  Java  Padflc  Line,  the  following  letter:  "Gentlemen: 
Beg  to  acknowledge  receipt  of  your  letter  of  January  22d,  confirming  bookings 
for  shipment  from  San  Francisco  during  February,  March  and  April  and 
reservations  tor  May  and  June.  We  have  shown  opposite  the  tonnage  booked 
for  each  montii  the  rates  which  are  to  apply  and  we  would  appreciate  it  If 
you  would  confirm  the  same.  February  shipment,  1110  weight  tons,  rate  $8.00 
per  ton  of  2000;^  for  bar  iron  under  30  feet  in  length,  plate  Iron  and  structural 
steel,  no  piece  to  exceed  4iOOO#  in  weight,  $10.00  per  ton  of  2000#  to  Hong 
Kong  and  Manila.  March  shipment,  1000  wdght  tons,  rate  $10.00  per  ton  of 
2000#  for  bar  iron  under  30  feet  in  length,  plate  Iron  and  structural  steel,  no 
piece  to  exceed  4000#  In  weight,  $12.00  per  ton  of  2000#  to  Hong  Kong  and 
Manila.  April  shipment,  1000  weight  tons,  rate  $25.00  per  ton  of  2000#  for 
bar  iron  under  SO  feet  In  length,  plate  iron  and  structural  steel,  no  piece  to 
exceed  4000#  in  weight,  $30.00  per  ton  of  2000#  to  Hong  Kong  and  Manila. 
May  shipment,  1000  weight  tons,  rate  to  Hong  Kong  and  Manila  to  be  quoted 
about  B^bmary  20th.  June  shipment,  1000  weight  tons,  rate  to  Hong  Kong 
and  Manila,  to  be  quoted  about  March  20th.  The  above  rates  apply  from  ship's 
tackle,  San  Francisco,  to  ship's  tackle,  destination.  We  would  ask  that  you 
coDfirm  above  bookings,  reservations  and  rates  so  as  to  complete  our  records." 
That  on  February  12th  the  plaintiffs  received  the  following  answer:  "Gentle- 
men: Referring  to  your  letter  of  January  27th,  detailing  the  space  whldi  you 
have  booked  or  reserved  with  us  for  the  next  tew  months.  We  confirm  what 
you  have  written,  except  that  In  the  month  of  March  we  have  on  our  books 
reserved  for  you  300  tons  weight  for  Iron  bars,  pUite  iron,  and  structural 
steeL  We  have  noted  against  this  item  on  our  record,  space  to  be  increased 
If  it  !•  possible  fi>r  us  t6  accommodate  any  more  of  your  freight  on  that 
steamer.  The  freight  rates  mentioned  In  your  letter  are  also  hereby  con- 
ilnned." 

That  the  plalntlfTs  thereupon  notified  the  defendants  that  the  reservation  of 
300  tons  for  the  month  of  March  was  satisfactory,  and  requested  the  defend- 
ants to  use  their  best  efforts  to  Increase  the  qpace  for  the  month  of  March. 
That  during  the  month  of  February,  1916,  plaintiffs  caused  to  be  shipped  on 
the  defendants'  steamer,  in  pursuance  of  the  contract,  certain  bar  iron,  for 
which  freight  was  paid  $8  per  ton.  That  on  February  25  the  pUdntlffs  wrote 
the  defendants  the  following  letter:  "Gentlemen:  Bef erring  to  oiu:  letter  of 
January  27th  and  yours  of  February  12th  confirming  booking  for  shipments 
from  San  Francisco  during  the  months  of  February,  March  and  April.  In 
accordance  witli  tba  writer's  arrangement  with  Mr.  kdwards  that  we  covild 
book  about  300  tons  of  measurement  on  this  booking  deducting  It  from  the 
April  booking,  we  have  booked  firm  account  of  Studebaker  Bros.  Co.  of  Cali- 
fornia, 250  measurement  tons  of  40  cubic  feet  for  shipment  from  San  Francisco 
to  Manila  on  S.  S.  Karlmoen  scheduled  to  sail  April  22,  1916w  Therefore,  that 
we  nwy  obtain  for  you  as  per  your  request,  letter  from  the  shipper  that  Is  to 
forward  the  shipment,  will  you  please  send  me  by  bearer,  letter  addressed  to 
Studebaker  Bros.  Oo.  of  California  reading  as  follows:  "This  confirms  your 
contract  for  space  engagement  made  with  Messrs.  Chapman  &  Thompson  for 
account  the  S.  S.  Karimoen  scheduled  to  sail  about  April  22,  1916.'  We  wish 
to  famish  yon  this  letter  this  afternooa  together  with  letters  covering  other 
space." 

That  on  Febntary  28,  1916,  the  defendants  repudiated  the  contract,  and 
notified  the  plaintiffs  that  they  would  not  further  perform  the  same,  and  the 
plaintiffs  alleged  that  they  were  damaged  in  the  sum  of  $37,000,  In  this,  that 
prior  to  the  repudiation  of  the  contract  the  plaintiffs  had  offers  from  various 
persons  to  purchase  from  them  the  right  to  ship  bar  iron  by  the  defendant's 
«teamer  sailing  from  San  Francisco  in  March  of  that  year  at  the  rate  ot  $00 
per  ton,  and  other  space  at  $40  per  ton,  by  wjilcb  they  would  have  made  a 
profit  of  $37,000  on  their  contract  had  the  same  not  been  repudiated. 

The  answer  alleged  that  on  December  2,  1915,  the  plaintiffs,  representing  to 


{ 


Digitized  by 


Google 


\ 


852  241  rSDEBAL  BBSPORTBB 

defendants  that  they  were  acting  tor  and  on  bAalf  of  the  Padfic  Coast  Steel 
Company,  booked  with  the  defendants  for  account  of  that  company  space  tor 
360  tons  of  steel  to  be  shipped  on  the  defendant's  steamer  scheduled  to  sail . 
on  February  19,  1916,  and  at  the  same  time  secured  an  option  for  said  Pacific 
Coast  Steel  Company  to  ship  an  aggregate  of  7S0  tons,  and  thereafter,  on 
December  3d,  conflrmed  said  option ;  that  on  January  28, 1916,  the  booking  of 
said  1,110  tons  of  bar  iron  and  steel  to  be  shipped  on  the  steamer  sailing  Feb- 
ruary 19,  1916,  was  duly  conflrmed  by  the  Pacific  Coast  Steel  Company,  and 
the  same  was  so  shipped ;  that  on  December  24,  1915,  the  plaintifts,  represents 
Ing  themselves  to  be  agents  for  the  Padflc  Coast  Steel  Company,  ipo<riEed  with 
the  defendants  for  account  of  that  company  300  tons  of  bar  sted,  wliicb  steel 
was  shipped  in  the  month  of  March,  1916;  that -similar  contracts  were  made 
on  behalf  of  the  steel  company  for  the  shipment  of  iron  and  steel  upon  steam* 
era  of  the  defendants  scheduled  to  sail  on  April  22  and  May  22,  1916,  througii 
the  agency  of  the  plaintlfls ;  that  the  letter  of  January  27,  ldl6,  set  up  in 
the  complaint,  was  part  and  parcel  of  said  prior  transactions  and  correspond- 
ence, and  of  said  contracts,  and  that  the  Padflc  Coast  Steel  Company  there- 
after disaffirmed  the  contract  of  December  SO,  IdlS^  and  the  contract  tor  ship- 
ment in  April,  1916,  and  the  contract  tor  shi^Mnent  on  May  22,  1916,  and  in- 
formed the  defendants  that  the  plalntUts  were  not  authorized  to  Niter  Into 
said  contracts  for  or  on  account  of  the  Pacific  Coast  Steel  Company,  and 
that  the  Padflc  Coast  l^teel  Gompaity  declined  to  ship  cargo  thereunder ;  and 
that  oa  Febmary  29, 1910,  the  defendants  wrote  to  the  plaintUTs,  denying  that 
the  contract  was  made  with  the  plaintlfls  or  tor  Uielr  aooount^ 

A  demurrer  to  the  affirmative  matter  alleged  in  the  answer  was  overruled, 
and  thereafter  the  cause  came  on  for  trial  before  a  Jury,  and  at  the  oondu- 
sion  of  the  evidence  the  oonrt  directed  the  Jury  to  return  &  verdict  for  the 
defendants. 

Alfred  J.  Harwood  and  Etistace  Ctdltnan,  botit  of  San  Prandsco, 
Cal.,  for  plaintiffs  in  error. 

Nathan  H.  Frank  and  Irving  H.  Frank,  both  of  San  Francisco,  Cal., 
for  defendants  in  error. 

Before  GIIvBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  It 
is  the  contention  of  the  .plaintiffs  that  it  was  error  to  overrtde  ^e  de- 
murrer, and  error  to  admit  in  evidence  the  correspondence  other  than 
the  letter  of  January  27,  1916,  and  the  reply  thereto,  that  those  two  let- 
ters comprised  the  whole  of  the  contract,  and  that  the  legal  effect  there- 
of could  not  be  varied  by  proof  of  other  correspondence  or  conversa- 
tions between  the  plaintiffs  and  the  defendants  and  the  officers  of  the 
Pacific  Coast  Steel  Company ;  and  the  plaintiffs  invoke  the  rule  that  all 
letters  and  conversations  leading  up  to  a  written  contract  are  merged 
therein,  and  that  the  terms  of  tfie  contract,  where  they  are  dear  and 
unambiguous,  cannot  be  varied  by  proof  of  prior  commimications. 
The  plaintiffs  were  the  traffic  managers  of  the  Pacific  Coast  Steel 
Company.  It  is  not  denied  that  in  that  capacity  they  acted  in  all  the 
negotiations  with  the  defendants  prior  to  the  letter  of  January  27,  1916. 
This  is  not  disproved  by  the  fact  that  on  January  22,  1916,  in  a  letter 
introduced  by  the  plaintiffs,  the  defendants  wrote  to  the  plaintiffs  stat- 
ing that  the  space  is  reserved  "in  your  name."  The  fact  that  the  space 
was  reserved  in  the  name  of  the  plaintiffs  is  not  inconsistent  with  the 
evidence  that  they  were  acting  as  the  traffic  agents  of  the  Sted  Com- 
pany.   In  Ford  v.  Willianjis,  21  How.  287,  16  C  Ed.  36,  it  was  said: 
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'Notwithstanding  tbe  rule  of  law  that  an  agreement  reduced  to  writing  majr 
not  be  contradicted  or  varied  by  parol,  it  la  well  settled  that  the  principal 
may  show  that  the  agent  who  made  the  contract  in  his  own  name  was  acting 
for  him.  This  proof  does  not  contradict  the  writing;  It  only  explains  the 
transaction." 

But  the  plaintiffs  contend  that  such  evidence  is  admissible  only  where 
the  principal  was  undisclosed,  and  not  in  cases  where,  as  here,  the  prin- 
cipal was  known.  It  is  true  that  some  of  the  state  courts  have  so  held, 
as  in  Ferguson  v.  McBean,  91  Cal.  63,  27  Pac.  518,  14  1,.  R.  A.  65,  a 
case  relied  upon  by  the  plaintiffs.  This  illogical  rule,  however,  never 
obtained  in  the  federal  courts,  and  the  state  courts  have  generally 
yielded  to  the  more  just  and  equitable  doctrine  that  the  principal  may 
be  disclosed  whether  ihe  contract  purports  to  be  that  of  the  agent,  or  is 
made  in  the  name  of  the  agent  as  principal,  and  that  it  is  immaterial 
whether  or  not  the  principal  was  undisclosed.  In  Byington  v.  Simpson, 
134  Mass.  169,  45  Am.  Rep.  314,  Judge  Holmes,  answering  the  ar^- 
ment  that  inasmudi  as  the  plaintiffs  knew  of  the  existence  of  a  prm- 
cipal  before  the  contract  was  made,  and  were  contented  to  accept  a 
written  agreement  which,  on  its  face  bound  the  agent,  they  must  be 
taken  to  have  dealt  with  and  to  have  given  gredit  to  the  agent  alone, 
said: 

"We  are  of  opinion  that  the  plaintiffs'  knowledge  does  not  make  their  case 
any  weaker  than  it  would  have  been  without  It." 

And  in  Corran  ▼.  Holland,  141  Cal.  437,  75  Pac  46,  the  Sttpreme 
Court  of  California  in  effect  overruled  Ferguson  v.  McBean,  citing 
Reinhard  oa  Agency,  §  223,  as  follows: 

"WhUe  extrinsic  evidence,  except  In  the  Instances  heretofore  ixilnted  out, 
will  not  generally  be  received  to  vary  or  contradict  the  contents  of  a  written 
Instrument,  such  evidence  is  always  admissible  to  charge  with  llaJbility  an 
undisclosed  piindpel,  or  one  who,  though  disclosed  Is  not  named  In  tbe  In- 
strument." 

In  Exchange  Bank  v.  Hubbard,  62  Fed.  112,  10  C.  C.  A.  295,  the 
court  said : 

"In  order  to  charge'  the  real  principal,  It  Is  always  competent.  In  whatever 
form  a  parol  or  written  contract  is  executed  by  an  agent,  to  ascertain  by 
evidence  dehors  the  Instrument  who  is  the  principal,  whether  it  purports  to  be 
the  contract  of  an  agent,  or  is  made  in  the  name  of  the  agent  as  prlndiwl ; 
and  the  real  principal  may  be  held,  although  the  other  party  knew  that  the 
person  who  executed  as  principal  was  in  fact  the  agent  of  another." 

Among  the  cases  so  holding  are  NicoU  v.  Burke,  78  N.  Y.  583 ;  Ed- 
wards V.  Gildemeister,  61  Kan.  141,  59  Pac  259;  Kelly  v.  Thuey,  143 
Mo.  422,  45  S.  W.  300;  Stowell  v.  Eldred,  39  Wis.  626;  Barbre  v. 
Goodak,  28  Or.  465,  38  Pac.  67,  43  Pac.  378;  Mitdiell  v.  Land  Co.,  19 
N.  D.  736.  124  N.  W.  946;  Shenners  v.  Adams,  46  Okl.  368,  148  Pac. 
1023 ;  Flower  v.  Commercial  Trust  Co.,  223  Fed.  318,  138  C.  C.  A.  580. 

[2]  The  evidence  to  which  the  plaintiffs  excepted  shows  that  the 
letters  on  which  the  plaintiffs  based  their  cause  of  action  were  two  of 
a  series  of  letters  that  passed  between  the  plaintiffs  and  the  defendants, 
and  between  the  steel  company  and  the  defendants,  beginning  with  De- 
cember 2,  1915,  all  relating  to  shipments  by  the  Pacific  0>aBt  Steel 
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Company  of  their  bar  iron  and  steel  on  the  defendants'  vessels,  and 
all  naming  the  steel  company  as  the  party  in  interest  injhe  reservations 
for  space  made  and  sought  to  be  made.  The  earlier  letters  refer  to 
shipments  to  be  made  in  Februaiy,  1916.  On  December  24th  four  let- 
ters were  written  by  the  plaintiffs  to  the  defendants.  They  all  con- 
tained the  heading  "Subject:  Booking  and  Request  for  Option  for 
Space  Account  Pacific  Coast  Steel  Company."  The  first  letter  was  for 
space  for  a  shipment  by  tiie  steel  company  to  be  made  on  March  23d. 
The  second  and  third  were  for  shipments  to  be  made  on  April  22d. 
The  fourth  was  for  a  shipment  to  be  made  on  May  22d.  On  December 
30,  1915,  the  plaintiffs  wrote  the  defendants  a  letter  with  the  heading 
"Subject:  April  Space  on  Account  Pacific  Coast  Steel  Company,"  and 
confirming  a  conversation  whereby  space  had  been  booked  for  ship- 
ment on  April  22d,  and  on  the  same  date  they  wrote  a  letter  with  the 
heading  "Subject:  May  Option  on  Account  Pacific  Coast  Steel  Com- 
pany," confirming  an  agreement  to  ship  1,000  tons  of  bar  iron  on  May 
22d.  The  letter  of  January  10,  1916,  is  in  line  with  the  previous  let- 
ters, and  confirms  the  plaintiffs'  conversation  with  defendants  concern- 
ing a  shipment  of  1,000  tons  of  bar  steel  on  May  22d.  On  January  28, 
1916,  the  Pacific  Coast  Steel  Company  wrote  to  the  defendants  con- 
firming the  booking  of  1,110  tons  of  bar  iron  and  steel  for  shipment 
on  a  vessel  to  sail  February  19th,  "in  accordance  with  tiie  booking 
made  by  Chapman  '&  Tliompson." 

The  letter  of  January  27,  1916,  sent  by  the  plaintiflfs  to  the  defend- 
ants, and  which  the  plaintiffs  say  is  a  part  of  their  contract,  contains 
no  mention  of  the  Pacific  Coast  Steel  Company  by  name.  It  presents, 
however,  a  resume  of  previous  arrangements,  as  evidenced  by  the  pre- 
ceding correspondence,  and  aside  from  its  contents  it  is  identified  with 
the  prior  correspondence  by  the  allegation  of  the  complaint  that  prior 
to  January  27,  1916,  the  plaintiffs  had  requested  the  defendants  to  re- 
serve for  them  space  in  the  steamers  of  defendants  sailing  from  San 
Francisco  to  Hong  Kong  and  Manila  during  the  months  of  Fd)ruary, 
March,  April,  May,  and  June,  1916.  It  first  speaks  of  the  February 
shipment  of  1,110  tons,  evidently  referring  to  the  360  tons  and  750 
tons  mentioned  in  the  letters  from  December  2  to  Etecember  10,  1915. 
It  next  speaks  of  the  March  shipment  of  1,000  tons,  referring  thereby 
to  the  booking  made  by  letter  of  December  24th,  reserving  space  for 
300  tons  and  asking  for  space  up  to'  1,000  tons.  Then  follows  the  ref- 
erence to  "April  shipment  1,000  tons."  This  is  explained  by  the  pre- 
vious bookings  made  by  two  letters  of  December  24th  for  750  and  250 
tons,  confirmed  by  the  letter  of  December  30th.  It  is  unnecessary  to 
consider  the  further  contents  of  the  letter  of  January  27th,  for  the 
plaintiffs  admit  ihat  their  cause  of  action  is  limited  to  the  alleged 
breaches  of  contract  as  to  the  March  and  April  shipments.  In  brief, 
the  whole  correspondence  shows  that  from  first  to  last  the  plaintiffs 
were  acting  as  the  traffic  managers  of  the  Pacific  Coast  Steel  Company, 
and  that  they  had  no  interest  in  the  contracts.  In  one  of  their  letters 
of  December  24,  1915,  they  claimed  that  preference  should  be  given 
the  Steel  Company  oyer  Eastern  manufacturers,  for  the  reason  that: 

"Our  steel  is  manufactured  at  San  Franolsco,  and  our  only  oiipoxtuiiltjr  of 

shipping  It  is  Tia  the  lines  sailing  from  this  port." 
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The  plaintiffs  base  their  claim  for  damages,  not  on  the  refusal  of 
the  defendants  to  ship  goods  for  the  Pacific  Coast  Steel  Company,  or 
goods  of  their  ow:n.  They  admit  tiiat  they  had  no  goods  to  ship.  They 
claim  damages  only  for  tne  loss  of  profits  which  they  might  have  made 
by  selling  space  to  other  shippers  at  greatly  advanced  freight  rates.  If 
by  their  letter  of  January  27th  they  intended  to  reserve  space,  not  for 
their  principal,  but  in  their  individual  capacity,  and  for  speculation  on 
their  ov^n  account,  they  never  disclosed  that  fact  to  the  defendants,  and 
the  minds  of  the  contracting  parties  never  met  upon  such  an  under- 
standing. We  are  of  the  opinion  that  the  court  below  committed  no 
error  in  overruling  the  demurrer  to  the  answer,  in  admitting  evidence, 
or  in  directing  the  jury  to  return  a  verdict  for  the  defendants. 

The  judgment  is  affirmed. 


THE  LEONAKD  J.  BDSBT. 

(Clrcalt  Goart  of  Appeals,  Second  Clrenlt.    April  10,  1M7.) 

Na  217. 

CoixisiON  «=3l05 — Otebtakiko  Vbssexs—Xeoi.ioknt  Navioatioit. 

Findings  made  by  tbe  trial  court,  which  heard  the  witnesses,  on  ciHi- 
fllcting  evidence,  that  one  ot  two  togs  was  the  overtaking  vessel,  and 
was  solely  in  fault  for  bringing  her  tow  alongside  Into  collision  with  and 
inking  the  other  tug,  while  attempting  to  cross  under  her  stem  in  the 
East  River,  held  sustained  by  the  weight  of  the  evidence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Suit  in  admiralty  for  collision  by  Henry  Crew  and  others,  owners 
of  the  steam  tug  William  F.  Reed,  against  the  steam  tug  Leonard  J. 
Busby;  the  Wright  &  Cobb  Lighterage  &  Transportation  Company, 
claimant.    Decree  for  libelant,  and  claimant  appeals.    Affirmed. 

The  District  Court  adjudged  the  Leonard  T.  Busby,  as  the  over- 
taking vessel,  solely  at  fault  for  sinking  the  William  F.  Reed,  on  the 
afternoon  of  May  5,  1915,  by  bringing  the  starboard  comer  of  the 
scow  which  she  was  towing  into  collision  with  the  stem  of  the  Reed 
and  later  by  bringing  the  starboard  side  of  the  Busby,  near  the  bow, 
into  collision  with  the  Reed.  The  court  awarded  the  damages  to  the 
Reed,  including  interest  and  costs,  at  $3756.94.  The  members  of  the 
crew  were  awarded  $135  for  loss  of  personal  effects. 

The  following  is  the  opinion  of  Learned  Hand,  District  Judge,  in 
the  lower  court: 

TSiis  case  presents  a  dioice  between  two  versions  in  the  account  of  a 
collision  which  occurred  in  the  East  River  about  1,000  feet  or  1,500  feet  off  the 
New  Tbrk  shore  and  opposite  either  Pier  4  or  the  Barge  Otllce.  The  Busby 
was  a  tug  of  96  feet  water  Une,  with  350  horse  power,  having  on  her  starboard 
liand  a  light  barge  in  tow  of  about  the  same  length  as  she.  The  Reed  was 
a  light  tug  about  50  feet  long,  with  75  horse  power.  The  Busby  was  bound 
from  Pier  1,  North  River,  to  Dow's  Stores,  Pacific  street,  Brooklyn;  the 
Beed  from  the  coaling  pier  at  Communipaw  to  Wallabout  Bay.    The  weather 

•s>For  otbrr  eaam  ■••  urn*  topic  *  KBT-NCMBSB  Id  all  K«r-Naml>er«d  DlgeiU  &  Indszea 
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was  clear^  tbe  tide  In  the  strength  of  the  ebb,  the  time  6 :30  p.  m..  May  S,  ldl5. 
The  Reed  was  further  out  stream, than  the  Busby,  and  the  contact  was  be- 
tween the  starboard  bow  of  the  barge  and  the  port  quarter  of  the  Keed.  The 
first  contact  threw  the  Reed  hard  to  port,  and  brought  her  port  bow  Into  con- 
tact with  the  stem  of  the  Busby,  listing  her  violently  to  starboard,  so  that  her 
engine  room  filled  and  eventually  sank.    So  far  the  two  versions  oolndde. 

The  Reed's  account  Is  that  she  was  the  overtaken  vessel,  that  she  held  her 
course  around  the  Battery  about  1,000  feet  oft,  and  when  opposite  Pier  4  got 
one  wlilstle  from  the  Busby,  which,  being  faster,  notwithstanding  her  tow,  was 
creeping  up  Inside  her  about  75  feet  away.  At  the  time  of  the  blowing,  the 
Busby  hardaported  to  go  under  the  Reed's  stem,  but  by  miscalculation  struck 
her  about  10  feet  forward  of  her  fantall.  The  Busby's  account  Is  that  she 
was  the  overtaken  vessel,  and  was  between  Governors  Island  and  the  Battery, 
about  1,500  feet  off  the  New  York  shore ;  that  the  Reed  came  up  on  her  star- 
board hand  and  attempted  without  signal  to  cut  across  her  bows  up  the  East 
River.  The  wreck  was  subsequently  found  somewhere  on  a  line  between 
the  north  end  of  Staten  Island  ferry  rack  and  the  ordnance  wharf  on  Gov- 
ernors Island ;  the  Reed  putting  It  about  800  feet  from  the  New  York  shore, 
and  the  Busby  about  the  same  distance  from  the  Governors  Island  shore.^ 

The  difference  between  the  two  locations  Is  about  800  feet. 

Very  much  d^)ends  In  this  case  upon  the  place  where  tbe  collision  actually 
occurred,  because.  If  it  was  where  the  Reed  says,  it  is  highly  improbable  that 
she  tried  to  cut  across  the  Busby's  bows,  and  highly  probable  that  the  Busby, 
which  had  reached  the  proper  place  to  port  and  bear  away  across  the  tide  to 
Pacific  street,  should  have  tried  to  go  under  the  Reed's  stem.  If,  on  the 
other  hand,  the  collision  occurred  between  the  ordnance  wharf  and  the  Barge 
Office,  nearer  Governors  Island  than  New  York,  It  is  highly  improbable  that 
the  Busby  should  have  ported  at  all,  and  reasonably  probable  that  the  Reed. 
If  overtaking  should  have  tried  to  cross  her  bows.  The  testimony,  as  Usual, 
presents  a  hopeless  conflict  In  observation,  even  that  of  the  disinterested  wit- 
nesses. It  must  be  remembered  for  the  crews,  nevertheless,  that  there  is  a 
genuine  delusion  which  accounts  for  much  arising  from  the  instinctive  habit 
of  attributing  all  the  relative  motion  of  two  moving  bodies  to  tbe  body  being 
observed,  and  of  supposing  the  spectator  to  be  himself  still.  Thus  tbe  crew 
of  the  Busby  might  well  think  their  own  sheer  to  starboard  was  an  effort  of 
the  Reed  to  cut  their  bows,  and  the  crew  of  the  Reed  that  their  sheer  to  port 
was  an  effort  of  the  Busby  to  go  under  their  stern.  I  confess  that  the  testi- 
mony as  to  which  was  the  overtaUng  vessel  seems  more  difficult  to  harmonize 
upon  that  theory. 

I  believe  the  collision  to  have  happened  about  where  the  Reed  says,  for  the 
following  reasons:  The  tug  was  well  out  in  the  stream,  far  enough  to  get 
much  of  the  force  »f  tbe  ebb  which  runs  at  that  place  in  mldchannel  at  about 
2  miles  an  hour.  The  deckhand  of  the  Reed  who  was  at  the  wheel,  says  that 
she  floated  for  10  minutes  afCer  she  was  struck,  and  he  is  not  contradicted,  ex- 
cept by  the  master  of  the  Busby,  who  says  she  sank  "pretty  nearly  immediately." 
This  conclusion,  Itself  rather  vague.  Is,  however,  checked  by  a  subsequent  bit 
of  his  own  testimony,  which  seems  to  me  to  be  more  likely  to  be  accurate.  He 
passed  the  spot  some  days  later,  and  then  found  a  derrick,  whlcA  raised  , 
the  tug,  anchored  at  a  point  2,200  feet  or  2,300  feet  from  the  place  of  collision. 
Now,  we  know  that  the  derrick  was  anchored  only  once,  and  that  after  the 
tug  had  been  located,  and  then  directly  over  where  she  was  found.  It  Is  not 
likely  that  the  Busby's  captain  should  have  mistaken  the  derrick  for  a  barge, 
which  was  anchored  In  several  places  until  the  tug  was  located.  The  range 
of  this  location  all  parties  agree  upon,  but  about  the  spot  upon  the  range  they 
differ.  I  can  only  say  generally  that  it  was  not  far  from  tbe  center  of  the 
channel  on  that  line;  the  channel  Itself  being  about  2,300  feet  or  2.400  feet 
wide.  If  the  master  of  the  Busby  was  right,  the  collision  was  at  least  2,000 
feet  upstream  from  this  point,  which  would  be  a  little  more  than  the  distance 
the  tug  would  float  in  10  minutes  on  the  full  ebb.  A  point  800  feet  or  1,000 
feet  off  Pier  4  is  not  much  over  1,000  feet  from  the  place  where  the  tug  was 
found.  Thus,  even  assuming  that  the  tug  floated-  only  5  minutes,  and  was 
found,  not  2,200  feet,  bat  1,100  feet  from  tba  oolUsliia,  we  must  place  tbe 
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colUsion  np  the  East  River  and  about  where  the  Reed  saya.  In  order  to  place 
It  where  Uie  Busby  says,  we  must  suppose  that  It  sank  at  once,  which  con- 
tradicts all  the  testimony,  except  the  Busby's  master's  phrase,  "pretty  nearly 
Immediately,"  Just  considered.  I  do  not  believe  she  floated  for  10  minutes,  or 
over  2,200  feet,  but  I  do  believe  she  floated  for  a  little  while.  This' Is  borne 
out  further  by  the  testimony  of  at  least  one  of  the  Busby's  witnesses,  who 
swore  that  they  rescued  the  Reed's  master  from  the  top  of  the  pilot  house, 
showing  that  he  had  at  least  time  to  clamber  up  there,  and  did  not  have  to 
Jump  at  once  for  his  life.  I  think  the  tug  probably  floated  for  3  or  4  minutes 
to  the  southwest  on  the  ebb. 

Further  considerations  move  me  to  place  the  collision  as  the  Reed  says. 
She  was  bound  for  Wallabout  against  the  ebb,  and  would  have  cut  the  Batterj' 
as  close  as  safe,  and  perhaps  closer;  else  she  would  have  to  make  a  wider 
swing  with  the  whole  force  of  the  ebb  on  her  port  bow.  She  gave  enough 
space  for  shipping  to  pass  her  port  to  port  coming  down,  but  I  can  see  no 
reason  why  her  course  should  have  sagged  so  far  to  the  southward  as  the  posi- 
tion ascribed  to  the  collision  b^  the  Busby  required.  We  may  assume  she 
would  choose  as  short  a  distance  as  was  compatible  with  safety  under  those 
conditions. 

.  Coming  now  to  the  Busby,  a  similar  reasoning  obtains.  Tlie  courise  she 
says  she  took  would  give  her  the  full  force  of  the  ebb  between  Governors 
Island  and  the  Battery,  and  would  require  her  to  cross  It  when  she  got  into 
the  ButtermUk  Channel  current.  Crossing  it  would  Involve  heading  up  into  It 
and  being  carried  down  by  it.  If,  on. the  other  hand,  she  follow^  the  route 
implied  by  the  Reed's  version,  she  would  hold  a  course  around'  the  Battery 
until  she  got  about  to  Pier  4,  when,  by  porting,  she  could  take  advantage  of  the 
ebb  to  carry  her  down  as  she  crossed  till  she  reached  Fadllc  street.  She  must 
treast  the  ebb  then  only  until  she  ported,  and  even  so  probably  with  percepti- 
bly less  strength  of  tide  if  only  800  feet  off  shore  than  In  midstream.  Her 
master  gave  no  comprehensible  statement  of  reasons  for  not  adopting  this 
route. 

The  combination  of  all  these  reasons  makes  me  accept  the  Reed's  location  of 
the  colUsion.  As  to  the  Busby's  ipipartlal  witnesses,  the  policeman  was  cer- 
tainly not  clear,  because  he  placed  the  barge  on  the  Busby's  wrong  side.  The 
two  ticket  "runners"  did  not  see  the  collision ;  possibly  they  did  see  the  tug 
as  she  floated  back  till  she  sank. 

The  relative  speeds  of  the  vessels  It  is  Impossible  to  determine,  except  to  say 
that  the  Busby  should  have  been  quite  able,  with  one  empty  barge,  to  ex- 
ceed the  speed  of  the  smaller  tug.  The  testimony  as  to  this  fact  is,  if  taken 
alone,  so  wholly  in  conflict  that  It  is  impossible  to  form  any  reasonably  safe 
■conclusion. 

One  thing  further  seems  to  me  not  insigntflcant.  The  Busby  did  blow  one 
whistle.  She  says  it  was  to  a  tow  coming  down  the  East  River  at  Pier  8  or  9, 
which  is  way  up  at  Old  Slip.  At  the  time,  by  her  own  statement,  she  was  to 
the  westward  of  the  ordnance  dock  and  nearer  the  Oovemors  Island  shore.  Of 
course  such  a  story  is  absurd,  as  absurd  as  the  explanation  of  the  tug's  being 
drawn  in  by  suction.  It  seems  to  me  that  this  conceded  whistle,  so  stupidly 
explained,  lends  further  color  to  the  explanation  of  the  Reed  that  the  Busby 
wus  coming  up  behind,  and  meant  to  port  and  bear  away  from  Brooklyn.  At 
least  no  other  tenable  explanation  is  offered. 

I  find  the  Busby  at  fault,  and  the  Reed  not  at  fault  A  decree  will  be  en- 
tered to  that  effect 

Foley  &  Martin,  of  New  York  City  (William  J.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellant. 

Macklin,  Brown  &  Purdy,  of  New  York  City  (William  F.  Purdy, 
of  New  York  City,  of  counsel),  for  appellees. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  crucial  questions  here  are  questions  of 
fact  which  were  carefully  considered  by  Judge  I<eamed  Hand  after 
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having  seen  and  heard  the  witnesses.  We  see  no  reason  to  differ  with 
him,  but  even  if  we  did  do  so,  we  would  hesitate  to  reverse  his  findings 
unless  fully  convinced  that  he  was  wrong.  In  the  present  case  we 
think  the  weight  of  evidence  is  clearly  to  the  effect  that  the  Busby  and 
not  the  Reed  is  responsible  for  the  collision. 
The  decree  is  affirmed  with  costs. 
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GALLUP  V,  HULING  et  aL 

(Qrcult  Court  <rf  Appeals,  Kfth  Circuit    April  28,  1917.) 

No.  3015. 

1.  Husband  and  Wrra  ®=»267(8) — ComraKrir  Pbopestt — Convktance— In- 

nocent PUBCRASEBB. 

Though  land  conveyed  to  a  married  man  In  1838  was  deemed  to  be 
community  property  under  the  laws  of  Texas,  and  though  the  children  of  • 
the  wife  inherited  her  interest,  where  the  apparent  legal  title  to  all  the 
land  was  In  the  husband,  an  Innocent  purchaser  for  value  from  the  hus- 
band would  be  protected  against  the  claims  of  the  wife's  heirs. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  §§  896, 
934.] 

2.  Husband  and  Wife  «=»267(8) — CoKinJNrrr  Pbopebtt — Ookvetamcb — In- 

nocent PUBCHASERB. 

A  mere  quitclaim  or  transfer  of  a  chance  of  title  will  not  protect  a 
purchaser  of  community  land  from  the  husband,  under  the  rules  for  the 
protection  of  innocent  purchasers. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  §S  896, 
934.] 

3.  Vendor  and  Pubchabbb  <@=s>224 — Bona  Fide  Pubchase* — Nature  of  In- 

strument. 

A  deed  conveying  all  of  the  grantor's  title,  interest  and  estate  in  a  tract 
of  land  known  as  the  headrlgbt  of  L.,  namely,  the  lower  or  southern  half 
of  BMcbi  league  of  land,  and  the  northeastern  quarter  thereof,  contain- 
ing 3,321  acres,  to  have  and  to  bold  "the  said  3,321  acres,"  and  containing 
a  general  warranty  binding  the  grantors  to  defend  the  "land,  was  not  a 
mere  quitclaim,  notwithstanding  the  use  of  the  words  "title"  and  "inter- 
est" and  the  grantee  was  entitled  to  the  protection  accorded  innocent 
purchasers. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §§ 
469-473.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas;   Gordon  Russell,  Judge. 

Suit  by  Thomas  B.  Huling  and  others  against  David  L.  Gallup. 
Judgment  for  plaintiffs,  and  defendant  brings  error.  Reversed  and 
remanded. 

Ballinger  Mills,  of  Galveston,  Tex.  (Terry,  Gavin  &  Mills,  of  Gal- 
veston, Tex.,  on  the  brief),  for  plaintiff  in  error. 

T.  L.  Foster,  E.  E.  Townes,  R.  E.  Hardwicke,  and  Leon  Sonfield, 
all  of  Beaumont,  Tex.,  and  John  Dowell,  of  Houston,  Tex.,  for  de- 
fendants in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

e=9Por  other  cases  see  same  topic  ft  KEY-NUHBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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BATTS,  Circuit  Judge.  January' 22,  1838,  William  and  Sarah 
Lakey  convejred  to  Thomas  B.  Huling  land  in  Texas  by  an  instrument, 
from  which  is  the  following: 

"Do  grant,  bargain,  eell,  alien,  convey,  confirm,  quitclaim  unto  Ttiomas  B. 
Huling,  ot  the  county  of  Jasper,  town  of  ZaTalla,  and  Hepubllc  aforesaid,  his 
beirs,  executors,  administrators,  and  assigns,  all  of  our  right,  title.  Interest, 
and  estate  of  our  heirs,  executors,  administrators,  and  assigns  in  and  to  a 
certain  tract  or  parcel  of  land  out  of  our  headright  in  land  lying  and  being 
situated  on  the  Ayish  Bayou,  being  a  part  of  a  league  of  land  being  three- 
fourths  of  a  league,  being  the  lower  half  of  said  league,  taking  one-half  front 
on  said  Bayou  and  one-fourth  lying  on  the  back  part  of  the  upper  half  of  said 
league,  making  thirty-three  hundred  and  twenty-one  (3,321)  acres  English 
measure,  being  three-fourths  of  said  league  obtained  from  O.  A.  Hlzon  as 
commissioner  for  Zavalla  Colony  and  the  Mexican  government." 

At  the  date  of  the  execution  of  the  deed,  Thomas  B.  Huling  was 
married  to  Sarah  Huling.  After  the  death  of  Sarah  Huling,  Thomas 
B.  Huling  and  Elizabeth  Huling,  then  his  wife,  executed  me  follow- 
ing deed,  dated  July  20,  1846: 

"State  of  Texas,  County  of  Jasper. 

"Know  aU  men  by  these  presents,  that  we,  Thomas  B.  Huling  and  Elizabeth 
Huling,  of  the  county  and  state  aforesaid,  for  and  in  consideration  of  the 
sum  of  two  thousand  five  hundred  dollars  good  and  lawful  money  in  hand 
paid  by  James  S.  Espey  and  A.  M,  Piper,  of  the  city  of  Harrisburg,  county 
of  Dauphin,  state  of  Pennsylvania,  the  receipt  whereof  is  hereby  acknowledged, 
have  granted,  bargained,  released,  aliened,  and  conveyed,  and  by  these  presents 
do  grant,  bargain,  release,  alien,  and  convey,  unto  the  said  James  S.  Espey  and 
said  A.  M.  Piper,  their  heirs  or  assigns,  all  of  the  title,  interest,  and  estate 
of  ourselves,  heirs,  and  assigns  in  and  to  the  following  described  tract  or  par- 
cel of  land,  situated  in  the  state  of  Texas,  county  of  San  Augustine,  on  a 
stream  called  the  Ayish  Bayou,  on  the  waters  of  the  Angelina,  and  known  as 
the  headright  league  of  William  Lakey,  granted  to  said  Lakey  by  the  Mexican 
government  as  a  colonist,  and  on  land  said  Lakey  now  resides,  namely,  the 
lower  or  southern  half  of  said  league  of  land  and  the  northeastern  quarter  of 
said  land,  containing  thirty-three  hundred  and  twenty-one  acres,  more  or 
less,  English  measure,  and  by  said  Lakey  conveyed  to  me  in  deed  recorded 
March,  1840,  in  said  county  of  San  Augustine,  the  lines  and  boundaries  of 
which  are  fully  set  forth  in  the  county  surveyor's  office  in  the  said  county  of 
San  Augustine  and  in  the  Spanish  grant  to  the  same,  to  have  and  to  hold  the 
said  thirty-three  hundred  and  twenty -one  acres  of  land  as  herein  set  forth, 
namely,  the  lower  half  and  northeastern  quarter  of  said  Lakey  league,  to  the 
said  James  Espey  and  A.  M.  Piper,  their  heirs  and  assigns,  with  all  the 
privileges  and  appurtenances  thereimto  belonging  from  us,  the  said  Thomas  B. 
and  Elizabeth  Huling,  our  heirs  and  assigns,  forever,  and  do  hereby  warrant 
and  defend  said  land  to  said  James  S.  Espey  and  A.  M.  Piper  from  our- 
selves, heirs  or  assigns,  and  each  and  every  person  daiming  the  same. 

"In  testimony  whereof  we  hereunto  set  our  hands  and  scrawls  by  way  of 
seals  this  20th  day  of  July,  Anno  Domini  eighteen  hundred  and  forty-six. 

"Thos.   B.   Huling.      [Seal.] 
"Elizabeth    Huling.    [Seal.]" 

"In  presoice  of  Thos.  H.  Espy. 
"H.  WUllams." 

The  plaintiff  in  error  holds  under  this  instrument,  and  defends  a 
suit  brought  by  the  heirs  of  the  first  wife  of  Thomas  B.  Huling  for 
one-half  of  the  land.  Under  the  direction  of  the  court,  the  jury  re- 
turned a  verdict  for  the  plaintiffs,  and  judgment  was  accordingly  en- 
tered. 


{ 


Digitized  by 


Google 


> 


860  241  FEDEBAL  REPORTEB 

[t,  2]  Under  the  laws  of  Texas  the  land  was  "deemed  to  be"  com- 
munity property  of  Thwnas  B.  Huling  and  his  first  wife.  Upon  her 
death  her  children  inherited  her  interest  in  the  community  estate,  name- 
ly, one-half.  The  aiq>arent  legal  title  to  all  the  land,  however,  was  in 
Thomas  B.  Huling,  and  an  innocent  purchaser  for  value  from  him  will 
be  protected.  If  the  deed  from  Huling  is  a  mere  quitclaim — a  mere 
.transfer  of  a  "chance  of  title" — ^his  grantee  or  transferee  will  have  se- 
cured all  the  instrument  purported  to  convey  to  hira,  and  is  not  in 
position  to  invoke  the  rules  for  the  protection  of  innocent  purchasers. 
If  the  deed  is  a  quitclaim,  transferring  a  chance  of  title,  as  distinguish- 
ed from  a  conveyance  of  the  land,  the  judgment  is  correct.  If  the  deed 
conveys  land  as  distinguished  from  a  mere  chance  of  title,  the  judg- 
ment should  be  reversed  and  rendered  in  behalf  of  plaintiff  in  error  for 
so  much  of  the  land  as  is  claimed  by  him. 

[3]  The  deed,  in  apt  language,  conveys  the  south  half  and  the  north- 
east quarter  of  the  William  I^ey  league.  It  undertakes  to  convey  all 
the  title,  interest,  and  estate  which  the  grantors  had  in  the  William 
Lakey  league,  and  then  defines  what  that  title,  interest,  and  estate  was. 
Eliminating  unessential  parts,  the  description  of  the  property  conveyed 
is: 

"All  of  tbe  title,  Interest,  and  estate  of  ourselves  *  *  *  in  and  to  tbe 
•  *  •  tract  •  •  •  of  land  situated  In  the  •  •  •  county  of  San 
Augustine,  OB  a  stream  called  the  Aylsh  Bayou,  •  •  •  and  known  as  the 
beadri^t  •  •  *  of  William  Lakey,  •  •  •  namely,  the  lower  or.south- 
ern  half  of  said  league  of  land,  and  the  northeastern  quarter  of  said  land, 
containing  thirty-three  hundred  and  twenty-one  acres,  more  or  less." 

Still  further  eliminating  unnecessary  words,  the  description  would 
be: 

"All  the  estate  of  ourselves  in  the  headright  of  William  Lakey,  viz.  the 
southern  half  and  northeastern  quarter." 

The  language  is  not  that  now  ordinarily  used,  and  doubtless  arises 
from  the  adaptation  of  the  phraseology  of  the  deed  under  which  Hul- 
ing held.  That  it  includes  two  words,  "title"  and  "interest,"  which 
are  frequently  used  in  quitclaim  deeds,  is  not  more  significant  than 
the  omission  of  the  words  "right"  and  "claim"  in  connection  with  which 
they  usually  appear,  and  is  less  suggestive  than  the  absence  of  the 
word  "quitclaim,"  which  is  ordinarily  the  distinctive  verb  when  a 
"chance  of  title"  is  transferred.  But  it  is  unprofitable  to  consider  diffi- 
culties that  do  not  exist.  The  meaning  of  the  language  is  clear.  If 
there  were  ambiguity  in  the  description,  and  doubt  whether  land  was 
intended  to  be  conveyed,  reference  would  be  made  to  the  habendum 
clause,  where,  instead  of  using  a  generalization,  as  "premises,"  the 
language  is : 

"The  said  thirty-three  hundred  and  twenty-one  acres  of  land  as  her^n  set 
forth,  namelj-  the  lower  half  and  northeastern  quarter  of  said  Lakey  league." 

Again,  the  general  warranty  binds  the  grantors  to  "defend  said 
land" 

The  judgment  of  the  lower  court  is  reversed,  and  the  cause  re- 
manded for  judgment  consistent  herewith. 
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NATIONAL  STEAM  NAV.  CO.,  LIMITED,  OF  GBBECB,  r.  INTERNATION- 
AL PAPER  CO. 

(Circuit  Court  Of  Appeals,  Second  Circuit.    Uarcb  13,  1917.) 

No.  2M. 

SHIPPINO  «s>145— FBBIORT — WHSH  BABNBO — ^RK4)tnBIiJCBITT  OF  Pbepatvknt — 

"Dot  iw  Fnii." 

Respondent  shipped  goods  oa  libelant's  steamer  under  tbe  terms  of  the 
carrier's  bills  of  lading,  which  were  well  known  to  It,  and  which  pro- 
Tided  that  "it  is  hereby  erpressly  agreed  that  the  freight,  •  •  •  hav- 
ing been  prepaid  by  the  shimwr,  became  wholly  due,  and  belonged  abso- 
lutely to  the  steamer,  without  recovery,  on  receipt  of  the  goods  into  ttie 
custody  of  said  steamer,  ship  lost  or  not  lost" ;  also  that  "freight  to  be 
paid,  if  payable  by  shippers,  la  due  in  full  on  signing  of  blUs  of  lading" ; 
also  that  "the  freight  prepaid  will  not  be  returned,  goods  lost  or  not  lost." 
The  steamer  sailed  on  the  16th  of  the  month,  the  bill  of  lading  was  signed 
by  the  carrier,  and  on  the  ISth  respondent  was  requested  to  pay  the 
freight,  which  it  promised  to  do.  It  was  afterward  learned  that  on  the 
17th  flre  had  broken  QUt  on  the  steamer,  which  later  caused  the  loss  of 
both  ship  and  cargo.  Held,  that  the  intention  that  the  freight  should  be 
paid,  goods  lost  or  not  lost,  was  prominent  throughout  the  bill  of  lading, 
that  in  the  provision  that  the  freight  should  be  "due  in  full  on  signing  the 
bill  of  lading"  the  words  "due  in  full"  did  not  mean  that  the  obligation 
to  pay  then  flrst  arose,  and  that  the  signing  was  a  condition  jNrecedent  to 
libelant's  right,  but  had  reference  to  a  previously  existing  obligation, 
which  then  became  payable,  and  that  libelant  was  entitled  to  recover  tue 
freight,  whether  or  not  the  bill  of  lading  was  signed  before  ttie  flre  started. 

[Ed.  Nota— For  other  cases,  see  Shipping,  Cent  Dig.  H  226,  502-603.1 

Appeal  from  the  District  Court  of  the  United  States. for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  National  Steam  Navigation  Company,  Lim- 
ited, of  Greece,  against  the  International  Paper  Company.  Decree  for 
libelant,  and  respondent  appeals.    Affirmed. 

Harrington,  Bigham  &  Englar  and  Oscar  R.  Houston,  all  of  New 
York  City,  for  appellant. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (John  M.  Woolsey,  of 
New  York  City,  of  counsel),,  for  appellee. 

Before  COXE,  WARD,  and.  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  August  30,  1915,  the  Paper  Company  enter- 
ed into  an  agreement  with  the  Steamship  Company  to  ship  paper  on 
its  steamer  Athenai,  to  be  carried  to  Piraeus  under  the  terms  of  the 
carrier's  bill  of  lading,  which  were  well  known  to  the  shipper,  and  to 
prepay  the  freight  in  New  York.  The  carrier  furnished  its  bills  of  lad- 
mg  to  the  shipper,which  it  filled  out  and  delivered  to  the  carrier  Sep- 
tember 15th  for.  signature.  September  16th  the  steamer  sailed.  Sep- 
tember 18th  the  carrier  called  up  the  shipper  on  the  telephone,  request- 
ing it  to  take  up  the  bills  of  lading  and  pay  the  freight,  which  it  promis- 
ed to  do.  It  was  subsequently  learned  that  on  the  17th,  when  one  day 
out,  fire  was  discovered  in  two  of  the  holds  and  that  on  September 
19th,  the  ship  and  cargo  were  abandoned  and  became  a  total  loss. 

The  bills  of  lading  contained  the  following  provisions: 

■  ■- ■        —  ,  III, 
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"It  Is  hereby  expressly  agreed  that  the  frrfght  and  primage  (as  per  margin), 
having  been  prepaid  by  the  shippers,  became  wholly  dne,  and  belonged  abso- 
lutely to  the  steamer,  without  recovery,  upon  the  receipt  of  the  goods  Into  the 
custody  of  said  steamer,  ship  lost  or  not  lost. 

"10.  •  •  *  Freight  to  be  paid,  if  payable  by  Shippers,  Is  doe  in  full  on 
signing  of  the  bills  of  lading;  If  payable  by  consignees,  on  arrival  of  the 
goods  at  the  port  of  discharge;  settlement  in  either  case  to  be  made  In 
exchange  for  bill  of  lading  or  delivery  order. 

"11.  Also  that  the  freight  prepaid  will  not  be  returned,  goods  lost  or  not 
lost." 

The  shippers  having  refused  to  pay  the  freight,  this  libel  was  filed  to 
recover  it,  and  Judge  Hough  entered  a  decree  in  favor  of  the  libelant 
for  the  full  amount. 

The  English  cases  on  the  subject  of  prepaid  freight  do  not  express 
the  law  of  this  country.  Here  prepaid  freight,  in  the  absence  of  an 
agreement  to  the  contrary,  must  be  returned  to  the  shipper,  if  the  goods 
do  not  arrive,  and  in  such  case  the  shipowner  cannot  recover  it  of  the 
shipper,  if  not  actually  prepaid.  For  this  we  have  the  high  authority 
of  Chancellor  Kent  in  Watson  v.  Duykinck,  3  Johns.  (N.  Y.)  335 
(1808);  Griggs  v.  Austin,  3  Pick.  (Mass.)  20,  15  Am.  Dec.  175  (1825); 
11,185  (1837);  Phelps  v.  Williamson,  5  Sandf.  (N.  Y.)  578  (1852); 
Benner  v.  Insurance  Co.,  6  Allen  (Mass.)  222  (1863) ;  of  the  Supreme 
Court  in  The  Kimball,  3  Wall.  17,  18  L.  Ed.  SO  (1865) ;  and  finally  of 
our  own  decision  in  Bum  Line,  Ltd.,  v.  Steamship  Co.,  162  Fed.  298,  89 
C.  C.  A.  278.    To  the  same  effect  is  the  law  of  the  Continent. 

The  law  of  England,  on  the  contrary,  is  that  freight  prepaid  by 
agreement  cannot  be  recovered  by  the  ship^r,  and  can  be  recovered  by 
the  shipowner  in  case  of  the  loss  of  the  goods.  In  Byrne  v.  Schiller, 
1  Aspinall,  Mar.  Law  Cases,  N.  S.  Ill,  the  Court  of  Exchequer  Cham- 
ber, while  admitting  that  the  law  of  England  on  this  point  was  unsatis- 
factory in  principle  and  unsupported  by  authority  in  other  countries, 
held  it  to  be  too  strongly  established  to  be  departed  from. 

The  shippers  cite  the  case  of  Smith  v.  Pyman,  7  Aspinall,  Mar.  Law 
Cases,  N.  S.  7,  which  was  an  exception  to  the  English  rule,  because  the 
language  of  the  charter  was  that  the  freight  was  to  be  prepaid  "if  re- 
quired. There  was  to  be  a  deduction  for  insurance.  The  Court  of 
Appeal  held  thrat  this  was  an  option  to  the  shipowner,  which  he  could 
not  exercise  after  the  ship  was  lost,  because  then  no  freight  was  re- 
coverable at  all,  and  the  shipper  could  not  insure  it.  In  the  present 
case  there  was  no  option.  The  freight  was  due  absolutely,  either  when 
the  goods  were  on  board  or  when  the  bill  of  lading  was  signed. 

The  carrier  relies  on  Oriental  Steam.ship  Co.  v.  Tylor,  Id.  377,  in 
which  one-third  of  the  freight  was  payable  on  signing  the  bill  of  lad- 
ing, and  the  ship  sank  before  the  bill  was  signed.  The  Court  of  Ap- 
peal held  that  the  delay  in  signing  was  due  to  the  fault  of  the  charterer 
in  not  presenting  the  bill  seasonably,  as  he  was  under  an  implied  obli- 
gation to  do,  and  that  therefore  he  was  liable  to  the  carrier,  not  foi* 
freight,  but  in  damages  measured  by  the  advance  freight.  The  signing 
of  the  bill  of  lading  was  treated  as  a  condition  precedent  to  the  right 
to  freight. 

In  the  present  case  it  is  said  that,  freight  not  being  due  until  the  bills 
of  lading  were  signed,  none  can  be  collected,  in  the  absence  of  proof 
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that  they  were  signed  before  the  fire  broke  out  which  caused  their  loss. 
The  obligation  of  the  ship  to  carry,  and  6f  the  shipper  to  pay  for  the 
carriage,  accrues  when  the  goods  are  delivered  to  the  ship.  The 
special  terms  as  to  how  much  and  how  and  when  freight  is  to  be  paid 
are  fixed  by  the  bill  of  lading.  It  is  a  matter  of  construction  in  each 
case.- 

In  this  particular  bill  the  intention  that  freight  is  payable,  goods  lost 
or  not  lost,  is  prominent  throughout.  One  clause  provides  that,  when 
paid,  it  is  paid  as  "wholly  due"  when  the  goods  went  aboard.  The  im- 
portant clause,  however,  is  the  one  making  freight  to  be  prepaid  by  the 
shipper  "due  in  full  on  signing  the  bill  of  lading."  Does  the  word 
"due"  «ran  that  the  obligation  to.  pay  then  first  arises,  and  that  signing 
is  a  condition  precedent  of  the  carrier's  right,  or  does  it  mean  that  the 
freight  previously  due  is  then  payable?  The  carrier  makes  the  former 
contention.  The  parties  cannot  have  intended  to  make  the  obligation 
to  pay  depend  upon  the  mere  act  of  signing.  It  must  then  and  there 
be  communicated  to  the  shiftier.  If  "due"  is  to  be  understood  as  being 
then  first  due,  the  bill  of  lading  must  be  tendered  to  the  shipper  when 
it  is  signed.  It  cannot  be  so  tendered  after  the  goods  are  lost  because 
then  no  freight  is  payable.  Upon  this  construction  it  follows  that  in 
this  case  no  freight  was  due,  because  when  the  bill  of  lading  was  ten- 
dered the  goods  were  involved  in  the  fire  which  caused  their  total  de- 
struction, and  the  libel  should  have  been  dismissed. 

If,  on  the  other  hand,  "due  in  full"  means  payable  in  full  of  a  pre- 
viously existing  obligation,  then  it  makes  no  difference  whether  the  bill 
of  lading  is  signed  before  or  after  the  goods  are  lost.  This  is  consist- 
ent with  the  primary  intention,  that  runs  through  the  whole  bill  of  lad- 
.  ing,  that  all  risk  of  loss  of  the  ship  and  goods  is  on  the  shipper,  and 
with  the  clause  that  prepaid  freight  was  wholly  due,  and  belonged  to 
the  steamer  upon  receipt  of  the  goods,  ship  lost  or  not  lost.  We  so 
construe  this  bill  of  lading. 

Of  cotirse  no  action  to  recover  the  freight  would  be  maintainable, 
without  proof  that  the  bills  of  lading  had  been  signed  and  tendered  to 
the  shipper.  Ocean  Steamship  Co.,  Ltd.,  v.  United  States  Steel  Prod- 
ucts Co.,  239  Fed.  823,  —  C.  C.  A.  — .  But  this  had  been  done,  as 
pointed  out,  September  18th,  before  suit  was  begun. 

Decree  affirmed,  with  interest  and  costs. 


{ 


THB  LONDON. 
(CHrcnlt  Court  of  Appeals,  Third  Circuit    April  26,  1917.) 

No.  2224. 

Skakett  «=>24 — ^Wages — ^Pabt  Payment  at  Intebmbdiatk  Pobts-^onstbuc- 
Tiow  OF  Statute. 

Under  Seamen's  Act  March  4,  1915,  C.  1B3,  $  4,  38  Stat  1165  (Comp.  St 
1916,  {  8322),  whldi  provides  that  at  every  port  where  a  vessel,  after  the 
voyage  has  been  commenced,  shall  load  or  deliver  cargo  before  the  voy- 
age !S  ended,  a  seaman  shall  be  entitled  to  paynfent  of  "one-half  part  of 
the  wages  whldi  he  shall  have  then  earned,"  against  the  one-half  part 
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Which  he  can  then  domand  there  must  be  charged  all  prior  payments  he 
has  received. 
[Ed.  Note.— I^or  other  cases,  see  Seaixtea,  Qent  Dig.  H  12^128.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania;    Oliver  B.  Dickinson,  Judge. 

Suit  in  admiralty  by  Jacob  Nellemenn  and  Michael  Jorgensen 
against  the  steamship  London;  Christian  Larsen,  master.  Decree 
for  respondent,  and  libelants  appeal.  Dismissed. 

For  opinion  below,  see  238  Fed.  645. 

D.  E.  Finley,  Jr.,  and  Joseph  Hill  Brinton,  both  of  Philadelphia, 
Pa.,  for  appellants. 

Howard  H.  Yoctun  and  Bruce  A.  Metier,  both  of  Philai^{diia, 
Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below,  Jacob  Nelle- 
menn and  Michael  Jorgensen  filed  a  libel  against  the  steamship  Lon- 
don for  wages  as  firemen.  On  hearing,  the  court  below,  in  an  opin- 
ion reported  in  238  Fed.  645,  held  they  had  shown  no  cause  of  ac- 
tion.   Prom  a  decree  dismissing  the  libel,  this  appeal  was  taken. 

The  case  was  heard  on  an  agreed  statement  of  facts,  which  showed 
that  the  wages  then  earned  by  Nellemenn  as  fireman  when  the  London 
arrived  at  the  port  of  Philadelphia,  a  port  of  call  in  the  voyage  for 
which  Nellemenn  had  contracted,  were  $60.48.  On  account  or  such 
then  earned  wages  Nellemenn  had  been  already  paid  $37.53,  thus  leav- 
ing $22.95  in  the  hands  of  the  master  when  the  vessel  reached  Phila- 
delphia. On  arriving  there,  Nellemenn  demanded  that  one-half  of 
said  $22.95,  to  wit,  $11.47,  be  paid  him.  If  this  demand  had  been 
complied  with,  the  net  result  would  have  been  that  Nellemenn  would 
have  received  $49  or  approximately  five-sixths  of  the  wages  he  had 
earned  up  to  that  time,  and  the  London  would  have  retained  $10.48, 
approximately  one-sixth  of  the  wages  he  had  earned  up  to  that  time. 

Such  being  the  facts,  the  question  here  involved  is  whether  Nelle- 
menn's  demand  was  justified  by  section  4  of  the  act  of  Congress  of 
March  4,  1915,  quoted  in  the  margin.^     That  act  provides  for  the 

1  "Erery  seaman  on  a  vessel  of  the  United  States  shall  be  entitled  to  re- 
ceive on  demand  from  the  master  of  the  vessel  to  which  he  belongs  one-half 
part  of  the  wages  which  he  shall  have  then  earned  at  every  port  where  such 
vessel,  after  the  voyage  has  been  commenced,  shall  load  or  deliver  cargo  be- 
fore the  voyage  Is  ended  and  all  stipulations  in  the  contract  to  the  contrary 
shall  be  void :  Provided,  such  a  demand  shall  not  be  made  before  the  expira- 
tion of,  nor  oftener  than  once  in  Ave  days.  Any  failure  on  the  part  of  the 
master  to  comply  with  this  demand  shall  release  the  seaman  from  his  contract 
and  he  shall  be  entitled  to  full  payment  of  wages  earned.  And  when  the 
voyage  Is  ended  every  such  seaman  shall  be  entitled  to  the  remainder  of  the 
wages  which  shall  then  be  due  him,  as  provided  In  section  forty-five  hundred 
and  twenty-nine  of  the  Revised  Statutes :  Provided  further,  that  notwithstand- 
ing any  release  signed  by  any  seaman  under  section  forty-flve  hundred  and 
fifty-two  of  the  Revised  Statutes  any  court  having  Jurisdiction  may  upon 
good  cause  shown  set  aside  such  release  and  take  such  action  as  Justice  shall 
require:  And  provided  further,  that  this  section  shall  apply  to  seamen  on 
foreign  vessels  while  in  harbors  of  the  United  States,  and  the  courts  of  the 
United  States  shall  be  open  to  Bucb  seamen  for  its  entorc&naat." 
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payment,  during  the  voyage,  at  times  and  places  therein  specified,  of 
certain  parts  of  the  seamen's  then  earned  wages.  The  basis  of  pay- 
•  ment  provided  by  the  statute  is  "the  wages  which  he  shall  have  then 
earned" ;  the  proportion  payable  is  "one-half  part  of  the  wages  which 
he  shall  have  then  earned" ;  the  time  of  payment,  "at  every  port  where 
such  vessel,  after  the  voyage  has  been  commenced,  shall  load  or  de- 
liver cargo  before  the  voyage  is  ended."  Considering  this  statute  as 
a  whole  and  these  several  provisions  separately,  and  taking  the  words 
used  in  their  common  and  ordinary  meaning,  we  construe  it  to 
mean  that,  when  a  vessel  arrives  at  any  port  of  loading,  or  dis- 
charge, the  seaman  is  then  entitled  to  be  paid  one-half  of  the  wages 
he  has  up  to  that  tinae  earned,  and  that  against  such  one-half,  which  he 
can  demand,  there  must  be  charged  all  prior  payments  he  has  received. 
We  think  this  is  the  plain,  workable,  and  equitable  construction  of  the 
act 

In  adopting  half  payment  to  the  seaman  during  the  voyage  and  half 
retention  by  the  ship  until  the  \oyzgt  was  over,  Congress  gave  a  sub- 
stantial portion  of  earned  wages  to  the  seaman  while  he  was  earning 
them,  and  retained  a  substantial  portion  of  the  earned  wages  in  the 
hands  of  the  master  as  security  that  the  seaman  would  stick  by  the 
ship  until  the  voyage,  for  which  both  ship  and  seaman  had  contracted, 
was  ended.  This  half  and  half  division  of  wages  earned  to  any  time 
when  payment  is  to  be  made  is  workable,  is  equitable,  and  is  clearly 
stated  in  the  act,  and  to  our  mind  was  what  Congress  had  in  view  in 
the  statute. 

It  follows  from  this .  that,  when  Nellemenn  made  his  demand  at 
Philadelphia,  he  had  already  been  then  overpaid  the  statutory  one- 
half  of  the  wages  he  had  then  earned.  He  was  not,  therefore,  enti- 
tled to  demand  any  further  payment  at  that  time,  eind,  as  he  then  un- 
warrantably deserted  the  ship,  he  forfeited  the  wages  then  unpaid, 
and  the  libel  of  himself  and  his  fellow  libelant,  who  made  a  like  un- 
warranted demand,  will  be  dismissed  at  their  cost. 
241  P.— 65 


{ 


Digitized  by 


Google 


> 


866  241  FBDBBAL  RBPOBTBB 

VACHON  &  STEELING  t.  NORTHERN  NAV.  CO. 

(Circuit  Court  ot  Appeals,  Ninth  Circuit    May  7,  1»17.) 

No.  2870. 

AcoornT  Stated   «s»3 — Snaracr-MATTEa — Unuquidated   Daicaoes. 

Where  defendant  contracted  to  transport  merchandise  for  plaintiffs,  but 
failed  to  deliver  a  part  thereof,  and  the  parties  made  a  settlement  and 
adjustment  of  the  amount  of  damages  growing  out  of  the  breach  of  con- 
tract, and  defendant  then  promised  to  pay  the  amount  of  the  loss  so  ascer- 
tained, there  was  an  account  stated,  since,  conceding  the  rule  to  be  that 
unliquidated' damages  cannot  be  made  the  basis  of  a  stated  account,  when 
the  damages  are  unascertalnable  by  any  definite  rule,  defendant  was  liable 
for  the  value  of  the  merchandise,  less  transportation  charges,  and  the  as- 
certainment of  the  damages  involved  merely  a  matter  of  computation ; 
the  values  and  charges  being  necessarily  agreed  upon  In  making  the  ad- 
justment 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Gent  Dig.  ^  13.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Fourth 
EHvision  of  the  Territory  of  Alaska ;   Chas.  E.  Bvmnell,  Judge. 

Action  by  Vachon  &  Sterling,  a  copartnership  composed  of  Peter 
Vachon  and  J.  S.  Sterling,  against  the  Northern  Navigation  Company. 
Judgment  for  defendant,  and  plaintiffs  bring  error.  Reversed  and  re- 
manded, with  directions. 

Herman  Weinberger,  of  San  Francisco,  Cal.,  and  T,  A.  Marquam 
and  Louis  K.  Pratt,  both  of  Fairbanks,  Alaska,  for  plaintiffs  in  error. 

Thomas  A.  McGowan,  John  A.  Clark,  and  John  Knox  Brown,  all 
of  Fairbanks,  Alaska,  and  Lloyd  S.  Ackerman,  of  San  Francisco,  Cal., 
for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  only  question  in  this  case  is  whether 
or  not  the  amended  complaint  states  a  cause  of  action — the  court  be- 
low having  sustained  a  demurrer  thereto  and  dismissed  it. 

Passing  the  formal  allegations,  the  complaint  as  amended  alleges, 
in  its  first  count,  in  substance,  that  in  March,  1907,  the  plaintiffs  con- 
tracted with  the  Northern  Commerdial  Company  to  transport  for  them 
1,500  tons  of  merchandise  from  Seattle,  Wash.,  to  Chena,  Alaska,  by 
an  all-water  route,  which  contract  was  afterwards  assigned  by  the 
Commercial  Company  to,  and  taken  over  by,  the  defendant  Northern 
Navigation  Company  with  the  consent  of  the  plaintiffs,  the  Navigation 
Company  undertaking  to  carry  out  the  terms  of  the  contract ;  tfiat  at 
the  close  of  the  open  season  of  1907  a  controversy  arose  between  the 
plaintiffs  and  the  defendant  concerning  its  failure  to  deliver  to  the 
plaintiffs  a  part  of  the  merchandise,  which  was  adjusted  on  or  about 
July  6,  1908,  at  Fairbanks,  "and  an  account  was  stated  between  the 
plaintiffs  and  defendant  concerning  such  adjustment  for  loss  of  mer- 
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chandise,  by  which  a  balance  of  $853.99  was  found  to  be  due"  the 
plaintififs,  which  sum  the  defendant  then  and  thereby  agreed  to  pay. 

The  second  count,  after  making  similar  allegations  in  respect  to  the 
original  contract  and  its  assignment  to  the  defendant,  alleges  that  at 
the  close  of  the  open  season  of  1907  a  conthjversy  arose  between  the 
same  parties  concerning  the  failure  of  the  defendant  to  deliver  to  the 
plaintiffs  a  part  of  the  merchandise,  which  controversy  at  some  time 
between  March  16  and  April  15,  1908,.  at  Fairbanks,  was  adjusted, 
"and  an  account  was  stated  between  plaintiffs  and  defendant  concern- 
ing the  same,  by  which  a  balance  of  $677.82  was  found  to  be  due"  the 
plaintiffs,  which  the  defendant  then  and  thereby  agreed  to  pay. 
•  The  prayer  is  for  judgment  for  the  respective  amounts,  with  inter- 
est, and  for  costs.  The  contention  on  behalf  of  the  defendant  in  er- 
ror is  (and  it  is  said  to  have  been  the  ground  of  the 'court's  ruling)  that 
a  claim  for  unliquidated  damages  cannot  be  made  the  basis  of  a  stated 
account. 

Conceding  such  to  be  the  rule  in  cases  of  unliquidated  damages, 
where  the  damages  are  unascertainable  by  any  definite  rule  and  are 
not  settled  and  agreed  upon  by  the  parties,  where,  as  here,  the  claim 
was  for  damages  for  nondelivery  of  parts  of  the  merchandise  by  the 
carrier  which  it  agreed  to  transport  and  deliver,  and  where  the  par- 
ties themselves  adjusted  the  loss  and  ascertained  the  respective 
amounts  due  the  plaintiffs  from  the  defendant  by  reason  thereof,  and 
the  defendant  thereupon  agreed  to  pay  the  respective  amounts  so  as- 
certained, we  do  not  understand  the  rule  to  apply,  and  can  see  no 
sound  reason  why  it  should. 

Taking  the  allegations  to  be  true,  as  of  course  we  must  as  the  case 
is  presented,  the  defendant  was,  under  the  well-established  law,  lia- 
ble to  the  plaintiffs  for  the  value  of  those  portions  of  the  merchandise, 
at  the  place  of  delivery,  which  it  failed  to  deliver,  less  the  transporta- 
tion charges,  the  ascertainment  of  which  amounts  involved  merely  a 
matter  of  computation — the  values  and  charges  being  necessarily 
agreed  upon  in  making  the  adjustment  and  ascertaining  tiie  amount  of 
the  indebtedness. 

Counsel  for  the  defendant  in  error  say  in  their  brief: 

"The  complaint  In  the  case  at  bar  does  not  allege  that  an  agreement  to  pay 
a  stipulated  amount  was  reached  between  the  parties  as  to  the  amount  due  to 
the  plaintltTs  in  error  by  the  defendant  In  error,  so  as  to  make  a  new  con- 
tract. The  allegation  of  the  complaint  Is  that  an  account  "was  stated,'  by 
virtue  whereof  the  sum  of  $853.99  on  the  first  count  and  $677.82  on  the  second 
count  was  found  to  be  due" 

— omitting  the  express  allegation  of  each  count  of  the  complaint  read- 
ing, "Which  said  sum  the  defendant  then  and  thereby  agreed  to  pay." 
There  is  the  "new  contract"  of  which  counsel  speaks. 
In  1  Ruling  Case  Law,  p.  212,  the  rule  is  thus  stated: 

"The  basis  of  recovery  on  an  account  stated  Is  a  promise  to  pay  money,  and 
the  promise  must  be  to  pay  a  single  sum,  whether  this  consists  of  a  single 
item  in  a  unilateral  account,  or  is  a  totality  of  all  items  admitted  to  be  correct 
in  such  account,  or  is  the  balance  remaining  after  the  mutual  application  In 
payment  of  each  other  of  such  items  in  counter  accounts  ae  are  mutually  ad- 
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mltted  to  be  correct  But  while  tbe  promise  to  pay  may  be  an  express  promise, 
that  Is  ordinarily  unnecessary,  because  an  account  stated  is  an  acknowledg- 
ment of  an  existing  condition  of  liability  between  the  parties,  and-  from  such 
acknowledgment  the  law  implies  a  promise  to  pay  wbaterer  balance  Is  tbus 
acknowledged  to  be  due.  A  new  and  independent  cause  of  action  arises  from 
the  agreement,  and  therefore  a  legal  obligation  is  established,  Irrespectire  of 
tbe  Items  or  constituents  of  tbe  previous  ground  of  UablUty.  The  balance  stat- 
ed is  a  liquidated  debt,  as  binding  as  If  evidenced  l^  a  note,  bill,  or  bond." 

See,  also,  Id.  p.  208,  where  it  is  said : 

"Since  an  account  stated  implies  some  previous  Indebtedness,  It  follows 
that  an  account  cannot  be  stated  on  unliquidated  damages,  inasmuch  as  they 
cannot  be  considered  a  subsisting  debt;  and  this  applies  to  damages  fbr 
breach  of  a  contract,  where  there  has  been  no  actual  setUement  or  adjustment 
between  the  parties." 

In  the  present  case,  according  to  the  allegations  of  the  amended 
complaint,  there  was  such  actual  settlement  and  adjustment  between 
the  parties  of  the  amount  of  damages  growing  out  of  the  alleged 
breach  of  the  contract,  and  an  express  promise  on  the  part  of  ^the  car- 
rier to  pay  the  amounts  of  the  loss  so  ascertained.  We  tliink'it  need- 
less to  cite  other  authorities. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  directions 
to  the  court  below  to  overrule  the  demurrer  to  the  amended  complaint. 


NASH  et  al.  v.  BRITTAN. 

(Circuit  Court  of  Appeals,  First  Circuit.    April  23.  1917J 

No.  1255. 

BANKBTJPTCT  <8=>S4<>— PBOVABUi   CLAMft-FlNMHOS    BT    BXFERKB. 

Findings  of  fact  by  a  referee,  upon  which  he  allowed  a  claim  against  a 
bankrupt  estate,  affirmed  by  the  District  Court,  held  sustained  by  the 
evidence. 

[Ed.  Note. — For' other  cases,  see  Bankruptcy,  Cent  Dig.  {  527.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  James  M.  Morton,  Judge. 

In  the  matter  of  William  B.  Frost,  bankrupt.  Maxham  E.  Nash, 
trustee,  and  otiiers,  appeal  from  an  order  allowing  the  claim  of  John 
W.  Brittan,  executor.    Affirmed. 

Warren  P.  Jackson  and  Barton  &  Harding,  all  of  Boston,  Mass., 
for  appellants. 

Lee  M.  Friedman,  of  Boston,  Mass.  (William  E.  Fowler,  of  West- 
borough,  Mass.,  on  the  brief),  for  appellee. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PER  CURIAM.  Whether  or  not  the  claim  proved  by  Mrs.  Brit- 
tan's  executor  against  this  bankrupt  estate  is  entitled  to  allowance  de- 
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pends  upon  questions  of  fact,  regarding  which  the  evidence  "was  con- 
flicting. The  referee,  before  whom  the  witnesses  testified  in  person, 
determined  these  questions  in  the  creditor's  favor,  and  his  condusions 
have  been  affirmed  hy  the  District  Court  on  petition  for  review,  in  an 
opinion  wherein  the  evidence  has  been  carefully  considered.  Upon 
oiir  examination  of  the  evidence  in  the  record  we  find  nothing  which 
.WiQuld  warrant  us  in  saying  that  the  conclusions  reached  by  the  District 
Court  as  to  the  facts  are  plainly  erroneous.  We  are  unable  to  say 
that  there  was  no  evidence  sufficient  in  law  to  sustain  the  burden  of 
proof  resting  on  the  creditor  to  show  a  valid  transfer  to.  Mrs.  Brittan 
of  the  note  for  which  the  note  here  in  question  was  substituted,  or  to 
show  a  valid  consideration  for  the  latter  note. 

The  order  of  the  District  Court  is  aJOHrmed,  with  interest,  and  the 
appellee  recovers  the  costs  .of  appeal. 


THACHER  v.  INHABITANTS  OP  TOWN  OF  FAIAIOUTH. 

(Circuit  Court  of  Appeals,  First  Circuit    April  6^  1917.) 

No.  1236. 

1.  Patewtb  €=»327 — Sum  fob  Ikfrinoembnt — Bfiteci  or  Pbiob  Dboisions.  . 

The  dedslon  of  a  Circuit  Court  of  Appeals  sustaining  tbe  validity  of  a 
patent  under  the  ordinary  rule  wUl  be  followed  In  other  circuits  where 
Biibstantlally  the  same  state  of  facts  is  presented,  bnt  where  there  Is  new 
evidence  it  wQl  be  considered,  and  the  court  will  exercise  its  Independent 
judgment: 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  H  620-626.] 

2.  Patents  ®=9328^— Inventiow— Concbete  Abcb. 

The  Thacher  patent.  No.  617,616,  for  a  reinforced  concrete  arch,  Is  void 
for  lack  of  patentable  invention,  In  view  of  the  prior  art 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Maine;  Clarence  Hale,  Judge. 

Suit  in  equity  by  Edwin  Thacher  against  the  Inhabitants  of  the  Town 
of  Falmoutii.  Decree  for  defendant,  and  complainant  appeals.  Af- 
firmed. 

For  opinion  below,  see  235  Fed.  151. 

A.  Alexander  Thomas,  of  New  York  City,  for  appellant. 
Solomon  W.  Bates,  of  Portland,  Me.,  for  appellee. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

DODGE,  Circuit  Judge.  This  bill  charges  the  defendant  town  with 
infringement  of  United  States  patent  617,615,  issued  to  the  plaintiff 
January  10,  1899,  for  an  improvement  in' concrete  arches.    The  bill 
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was  filed  February  6,  1915.  The  patent  has  since  expired,  January 
10,  1916.  Of  the  three  claims,  only  the  first  and  third  are  alleged  to 
have  been  infringed.    Both  are  for — 

"the  combination  wltli  abutments,  and  a  concrete  ardi  sjwnnlng  the  Iifter- 
rening  space,  ot  a  series  of  metal  bars  in  pairs,  one  bar  of  eadi  pair  aboTtf  tlie 
other,  near  the  Intrados  and  extrados  of  the  arcb."  <b  ■ 

Claim  1  goes  on  to  specify,  with  reference  to  said  bars :  „• 

"And  extending  well  Into  the  abutments,  each  pair  being  independent  of 'the 
other,  substantially  as  described." 

Claim  3  substitutes  for  this: 

"Each  bar  of  the  pair  b^ng  indepoidmt  of  the  other,  and  one  bar  of  each 
pair  extending  veil  into  the  abutment,  substantially  as  described." 

The  District  Court  has  held  the  patent  invalid,  being  satisfied  that 
the  invention  disclosed  Jiad  been  described  in  a  printed  publication  in 
this  and  in  a  foreign  country  (Austria)  before  the  plaintiff's  allied  in- 
vention or  discovery  thereof.  The  printed  publication  referred  to  is 
the  official  journal  ( 'Zeitschrift")  of  the  Austrian  Society  of  Engineers 
and  Architects,  published  in  May,  1895.  Having  adopted  the  above 
conclusion,  the  District  Court  did  not  examine  the  question  whether 
or  not  the  patent,  if  valid,  is  infringed  by  the  defendant's  structure. 
•  [  1  ]  From  this  decision,  rendered  June  27,  1916,  the  present  appeal 
is  taken.  The  same  patent  had  been  previously  in  litigation  in  other 
circuits,  and  the  learned  District  Judge  has  referred  in  his  opinion  to 
all  the  decisions  theretofore  made  regarding  it.  In  the  earliest  of  these 
cases,  Thacher  v.  Mayor,  etc.  (D.  C.)  219  Fed.  909,  the  validity  of  the 
patent  was  unmistakaWy  in  controversy.  The  District  Court  in  Mary- 
land held  it  valid  January  28,  1915 ;  and  oil  appeal  the  decision  was 
affirmed  by  the  Court  of  Appeals  for  the  Fourth  Circuit,  which  adopt- 
ed Judge  Rose's  reasoning  without  further  opinion  February  2,  1916. 
230  Fed.  1022,  144  C.  C.  A.  659. 

In  Thacher  v.  Transit,  etc.,  Co.  (D.  C.)  228  Fed.  905,  the  validity 
of  the  patent  was  in  issue,  but  does  not  appear  to  have  been  seriously 
controverted.  Judge  Thomas,  in  the  New  York  Southern  district,  dis- 
missed the  bill,  finding  no  infringement  proved  (January  8,  1916) ;  a 
result  affirmed  by  the  Court  of  Appeals  for  the  Second  Circuit  June 
7,  1916.  The  appeal,  however,  as  the  opinion  states,  involved  the  ques- 
tion of  validity  only  so  far  as  necessary  in  interpreting  the  claims  for 
the  purposes  of  the  question  of  infringement.  234  Fed.  640,  148  C. 
C.  A.  406. 

The  conclusion  below  against  the  validity  of  the  patent  was  adopted, 
as  appears  from  the  opinion  of  the  District  Court,  notwithstanding 
the  above  prior  decisions  wherein  the  (Kitent  had  been  adjudged  or 
assumed  to  be  valid,  in  view  of  the  fact  that  in  none  of  the  cases  so 
decided  had  the  above  anticipatory  publication  been  offered  in  evidence 
or  considered  by  the  court 

Since  the  decision  of  the  District  Court  in  this  case,  the  District 
Court  in  the  Iowa  Southern  district  has  held  the  same  patent  invalid 
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because  anticipated  by  the  prior  United  States  patent  to  Von  Emperger, 
No.  583,464,  June  1,  1895'.  Thacher  v.  Board,  etc.  (D.  C.)  235  Fed. 
734  (September  12,  1916).  In  Thacher  y.  Mayor,  etc.,  cited  above, 
the  defendant  offering  no  evidence  to  controvert  affidavits  whereby 
the  plaintiff  had,  in  the  Patent  Office,  carried  back  his  alleged  inven- 
tion to  a  date  prior  to  that  of  Von  Emperger's  application,  the  court 
was  obliged  to  hold  said  invention  prior  to  Von  Emperger's  for  the 
purposes  of  the  case,  though  it  r^arded  his  patent  as  embodying, the 
plaintiff's  patentable  idea.  On  the  evidence  heard  by  the  court  in  Iowa, 
However,  in  Thacher  v.  Board,  etc.,  the  court  found  no  sufficient  proof 
of  the  priority  asserted  by  the  plaintiff  over  Von  Emperger. 

The  Iowa  decision  makes  no  reference  to  the  "Zeitschrift"  publi- 
cation of  1895,  held  by  the  District  Court  in  this  case  to  have  antici- 
pated the  plaintiff's  patent  And  in  tfiis  case,  although  the  Von  Em- 
perger patent  is  one  of  those  alleged  as  anticipations  m  the  answer,  it 
was  not  offered  in  evidence,  and  forms  no  part  of  the  record  before 
us,  though  it  was  cited  against  Thacher's  application  in  the  Patent 
Office  proceedings  thereon,  as  shown  by  the  file  wrapper  which  the 
record  includes.  It  is  fully  described  and  discussed  in  the  opinion  of 
the  Court  of  Appeals  m  the  Second  Circuit  in  Thacher  v.  Transit,  etc., 
Co.,  234  Fed.  640,  642,  148  C.  C.  A.  406,  an  opinion,  however,  relat- 
ing, not  to  the  question  of  validity,  but  to  the  question  of  infrii^e- 
ment,  which  question  alone  was  involved  in  the  appeal.  Although 
the  record  before  us  does  not  include  Von  Emperger's  patent,  it  does 
^include  a  paper  by  him,  published  in  the  Transactions  of  the  American 
Society  of  Civil  Engineers  for  April,  1894,  three  years  before  the 
issue  of  his  patent,  put  in  evidence  by  the  defendant,  and  referred  to 
in  the  opinion  below,  whereof  no  mention  is  found  in  any  of  the  above 
decisions  r^arding  the  patent  in  suit  in  other  circuits. 

If  the  above  decision  upon  the  contested  issue  of  validity  by  the 
Court  of  Appeals  for  the  Fourth  Circuit  in  Thacher  v.  Mayor,  etc., 
234  Fed.  640,  148  C.  C.  A.  406,  had  been  based  upon  substantially 
the  same  state  of  facts  as  that  presented  in  the  present  case,  it  would 
no  doubt  have  to  be  followed  in  this  circuitj  according  to  the  ordi- 
nary rule  applied  by  this  court  in  Beach  v.  Hobbs,  92  Fed.  146,  34 
C.  C.  A.  248;  Hatch,  etc.,  Co.  v.  Electric  Co.,  100  Fed.  975,  41  C. 
C.  A.  133;  Westinghouse,  etc.,  Co.  v.  Stanley,  etc.,  Co.,  133  Fed. 
167,  68  C.  C.  A.  523:  Gill  v.  Austin,  157  Fed.  234,  84  C.  C.  A.  677; 
Kinney  V.  Conant,  166  Fed.  720,  92  C.  C.  A.  410;  Harmon  v.  U.  S., 
223  Fed.  425,  139  C.  C.  A.  19.  But  it  is  clear  that  the  learned  judge 
of  the  District  Court  fully  recognized  the  existence  of  such  a  rule 
and  its  applicability  in  cases  where  the  proofs  were  the  same,  and 
that  he  regarded  the  state  of  the  proofs  before  him  so  substantially 
different  from  that  upon  which,  in  the  previous  decisions,  the  patent 
had  been  adjudged  or  assumed  to  be  valid,  as  to  justify  treating  the 
rule  as  inapplicd>le  in  the  case  before  him.  And  we  are  satisfied  that 
this  case  requires  consideration  of  evidence  not  brought  to  the  at- 
tention of  the  Patent  Office  or  the  court  in  any  case  where  the  validity 
of  the  patent  was  in  controversy  before  a  Court  of  Appeals.  Under 
such  circumstances,  if  the  weight  of  such  evidence,  in  connection  with 
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the  other  evidence  before  us,  is  sufificiently  definite  and  controlling 
against  the  validity  of  the  patent,  we  are  justified  in  sustaining  the 
decision  below,  notwithstanding  the  fact  that  it  is  at  variance  with 
the  previous,  decisions  elsewhere. 

Apart  from  any  question  of  direct  anticipation,  the  proposition  that 
the  claims  in  suit  are  to  be  regarded  as  disclosing  invention,  in  view 
of  the  prior  art,  finds  no  very  strong  support  in  any  of  the  previous 
decisions  upon  the  patent.    Judge  Rose  thought  it — 

"quite  iKtsslble  to  argue  tbat  there  were  so  many  known  forms  of  reinforced 
concrete  arch  constructions  before  plaintiff  devised  Ills  that  no  Invention  was 
required  to  do  what  he  did."    (D.  O.)  219  Fed.  911. 

It  was  the  presumption  of  invention  from  the  grant  of  the  patent, 
supported  by  proof  tiiat  the  invention  went  largely  into  use,  without 
any  serious  attempt  to  infringe  the  plaintiff's  exclusive  rights  until 
1910,  and  by  proof  of  royalties  paid  for  licenses  to  use  the  patented 
construction,  that  were  held  by  him  to  prevent  the  conclusion  that  no 
invention  was  disclosed,  although,  as  his  opinion  points  out,  the  proof 
of  extensive  use  was  not  so  persuasive  as  it  might  have  been,  because 
competition  with  the  plaintiff's  company  in  the  construction  of  rein- 
forced concrete  bridges  has  been  comparatively  insignificant.  In  the 
present  case  it  has  also  appeared  from  the  plaintiff's  testimony  that 
he  has  had  another  patent,  covering  a  particular  form  of  bar,  which 
^is  defendant  is  not  (;harged  with  infringing,  and  such  a  patent  may 
well  also  have  contributed  to  the  commercial  success  of  his  company  in 
concrete  arch  bridge  construction. 

The  plaintiff  was  regarded  by  Judge  Rose  as  having  been  the  first  to 
recognize  and  turn  to  practical  use  the  principle  that  the  metallic  re- 
inforcement of  a  concrete  arch  is  the  more  valuable  the  further  it  is 
away  from  the  neutral  axis,,  and  the  nearer  it  is  to  the  extrados  and 
intrados,  i.  e.,  the  upper  and  lower  surfaces  thereof,  and  the  first  to 
arrange  a  metallic  reinforcement,  so  placed  with  reference  to  the 
extrados  and  intrados,  in  the,  form  .of  bars  in  pairs,  one  above  the 
other,  but  each  independent  of  the  other,  and  at  least  one  of  each 
pair  extending  well  into  the  abutments.  (D.  C.)  219  Fed.  910,  911. 
So,  also,  according  to  the  opinion  of  the  Court  of  Appeals  in  the  Sec- 
ond Circuit,  the  ultimate  patentable  idea"  in  the  plaintiff's  applica- 
tion was — 

"the  idea  of  using  two  single  rods  or  bars,  which  should  not  In  any  way 
obtain  power  to  resist  a  strain  or  stress  by  direct  trussllke  connection  with 
the  other  bar  of  a  pair." 

This  idea  the  court  thought  to  have  been  recognized  by  Von  Em- 
perger  in  his  patent  of  1897,  but  not  claimed  by  him  as  in  itself  an 
invention,  without  reference  to  the  connection  of  his  bars  composing 
each  pair  with  the  other  parts  of  what  he  in  effect  treated  as  a  girder. 
234  Fed.  642,  643,  148  C.  C.  A.  406. 

In  this  case  the  plaintiff  has  testified  on  his  own  behalf,  and  his  is 
the  only  expert  testimony  offered  by  him.  From  it  we  learn  that  he  is 
a  member  of  the  American  Society  of  Civil  Engineers,  knew  Von 
Emperger,  was  familiar  with  his  paper  of  1894,  and  that  said  paper 
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•was  "what  started  him  in  the  "business."  la  said  paper  what  is  known 
as  the  Monier  system  of  reinforcing  concrete  bridge  arches  by  metallic 
grillage  or  network  imbedded  in  the  concrete  is  referred  to,  patented 
by  Monier  abroad  as  early  as  1875.  That  in  the  Monier  system  only 
one  wire  netting  on  the  intrados  of  the  arch  was  at  first  used,  but  that 
the  engineers  soon  became  aware  that  this  was  not  sufficient,  and  that 
two  nettings  bad  been  thereafter  used,  one  near  to  and  parallel  witli 
the  intrados,  the  other  near  to  and  parallel  with  the  extrados,  appears 
from  statements  made  in  said  paper,  as  the  plaintiff  admitted.  Refer- 
ence to  the  Monier  system  is  found  in  Judge  Rose's  opinion  above 
cited  (D.  C.)  219  Fed.  910;  also  in  the  opinion  of  the  District  Judge 
in  this  case.  >  : 

It  further  appears  from  the  plaintiff's  testimony  that  he  was  fa- 
miliar, when  he  took  out  his  patent,  with  constructions  employing  the 
Monier  method  of  reinforcement  as  above;  that  in  construction  so 
reinforced  the  transverse  wires  are  without  effect  upon  the  function 
or  operation  of  the  wires  running  longitudinally ;  and  that  his  patented 
system,  as  compared  with  such  construction,  resolves  itself  into  using 
no  transverse  bars  or  wires  at  all.  According  to  his  testimony,  the 
distinction  between  the  Monier  system  and  his  lies  in  the  fact  that  the 
former  uses  a  network  of  wires  or  small  bars,  while  his  uses  large 
bars  only,  having  great  stiffness  in  themselves,  needing  no  side  support 
to  make  them  effective,  and  constituting  the  only  effective  part  of  the 
system.'  Its  advantages  over  Monier  network  were  claimed  by  him  to 
be  that  such  network  as  used  in  bridges  had  been  of  fine  mesh,  varying 
f ronj  2^2  to  4  inches,  and  therefore  requiring,  as  his  system  did  not, 
the  use  of  expensive  mortar,  instead  of  ordinary  concrete,  and  being 
also  in  itself  too  expensive  for  economical  use. 

[2]  We  are  satisfied  by  the  evidence  before  us  that  before  the  plain- 
tiff applied  for  his  patent  there  had  been  developed  from  the  Monier 
system  of  using  metallic  network  of  small,  bars  or  wires  and  of  fine 
mesh  to  reinforce  concrete  bridge  arches,  as  originally  used,  not  only  a 
method  of  placing  such  reinforcement  near  the  intrados  and  also  near 
the  extrados  of  the  arch,  without  metallic  connection  between,  but 
also  a  method  of  employing  for  such  reinforcement  network  of  large 
mesh  wherein  longitudinal  bars  having  stiffness  in  themselves  were 
transversely  connected  by  wires  or  bars  having  comparatively  little 
size  and  strength,  and  s.erving  only  to  keep  the  longitudinal  bars  in 
their  proper  positions.  Knowledge  that  there  had  been  such  develpp- 
ment  had  become  generally  avai^ble  to  persons  skilled  in  the  art,  as 
we  consider  also  established  by  the  proofs. 

A  concrete  arch,  reinforced  by  metallic  networks  of  the  above  de- 
scription, placed  as  above  with  regard  to  the  intrados  and  extrados, 
without  metallic  connection  between  the  upper  and  lower  network, 
and  so  arranged  as  to  bring  the  stronger  longitudinal  bars  of  the  upper 
above  those  of  the  lower  network,  would  have  for  its  reinforcement 
a  series  of  metal  bars  in  pairs,  situated  as  in  the  claims  of  the  patent, 
one  bar  of  each  pair  above  the  other,  and  each  bar  of  the  pair  inde- 
pendent of  the  other.  If  one  or  both  bars  of  each  pair  extended  well 
into  the  abutment  of  the  arch,  there  would  be  embodied,  so  far  as 
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we  can  see,  everything  covered  by  the  claims  in  stut.  This  conclusion 
certainly  finds  strong  support  in  the  plaintiff's  testimony  that  the  trans- 
verse wires  in  such  a  netwbric  would  be  without  effect  so  far  as  func- 
tion or  mode  of  operation  are  concerned. 

A  concrete  arch  reinforced  in  the  above  manner  is,  in  our  opinion, 
sufficiently  shown  and  described  in  the  "Zeitschrift"  publication  of 
May,  1895.  We  agree  with  the  District  Court  that  said  publication 
disclosed  in  combination  all  the  elements  of  the  patent  in  suit,  shows 
prior  public  knowledge  of  what  is  in  substance  the  patentee's  alleged 
improvement,  and,  in  connection  with  what  elsewhere  appears  in  evi- 
dence, forbids  the  conclusion  that  he  really  discovered  axiything  new. 
Nothing  more  deiinfte  is  said  in  his  patent  about  the  kind  of  bars  to 
be  employed'  than  that  they  are  to  be  of  such  form  that  they  can  be 
readily  and  cheaply  spliced,  are  to  be  such  as  can  be  manufactured  at 
small  cost,  and  can  be  readily  bent  to  the  curve  of  the  arch;  require- 
ments, however,  to  which  no  express  reference  is  found  in  the  claims. 
We  are  unable,  as  was  the  District  Court,  to  find  inventive  thought 
going  beyond  mere  mechanical  improvement  involved  in  any  advance 
made  by  the  plaintiff  upon  the  methods  of  concrete  arch  reinforcement 
whose  use  had  become  open  to  the  public,  as  above.  As  is  said  in 
the  opinion  of  the  learned  District  Judge : 

"Variations  of  size  of  wires  do  not  constitute  InrentloD;  widening  the 
spaces  between  tbe  bars,  to  enable  an  engineer  to  use  coarse  concrete,  is  itot 
invention ;  dispensing,  in  whole  or  in  part,  with  unesseotlal  parts,  is  not  in- 
vention ;  producing  economy  in  bridge  building  by  consolidating  numerous 
small  bars  Into  one  large  bar,  cannot  be  said  to  be  invention.  Tnese  things 
are  mechanical;  they  relate  to  good  engineering;  they  .do  not  dls(3oae  inven- 
tive thought" 

Finding  no  error,  therefore,  in  the  conclusion  of  the  District  Court 
that  the  claims  in  suit  are  invalid}  the  patent  not  disclosing  patentable 
invention,  we  have  no  occasion  to  consider  the  question  of  infringement 
by  the  defendant. 

The  decree  of  the  District  Court  dismissing  the  bill  is  affirmed,  and 
the  appellee  recovers  its  costs  of  appeaL 
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AMERICAN  SBSDINO  MACH.  CO.  et  aL  v.  DOWAGIAO  MFG.  CO, 

(Circuit  Court  of  Appeals,  Sixth  Circuit    April  8,  1917.) 

N<S  2980. 

1.  OoxniTs  ®=»508Ct),  626 — IwJUNcnoK — Subjects  or  IUxn:>>— Pbosecutioit  of 

Pending  Strrrs. 

It  is  the  general  rule  that  one  will  not  be  restrained  by  Injunction  from 
proceeding  with  a  pending  suit  In  equity  In  the  courts  of  another  jurls- 
.dlctkm,  either  state  or  federal,  unless  It  clearly  appears  that  complete 
rell^  cannot  be  obtained  In  such  pending  suit 

[Ed.  Note. — ^BV)r  oth^r  cases,  see  Courts,  Cent  Dig.  {§  1418,  1449.] 

2.  CoTJBTs  «=5>52ft— SUBJBCTS.  OF  Rblief — Pbosbcution  of  Pending  Suits. 

The  owner  of  a  patent  recovered  a  decree  against  the  manufacturer 
of  Infringing  machines,  with  an  accounting  for  profits.  Pending  the  case 
'  it  also  commenced  a  suit  against  a  Jobber,  to  which  the  manufacturer 
bad  supplied  Infringing  machines,  which  resulted  In  a  decree,  with  a 
reference,  for  an  accounting.  Held,  that  there  was  no  ground  upon  which 
a  court  of  another  Jurisdiction  could  properly  enjoin  such  accounting  at 
siilt  of  the  manufacturer ;  the  matter  being  one  to  be  dealt  with  by  the 
court  in  which  the  Infrlttgement  suit  was  pending. 
'  (Sd.  Note. — ^Foi  other  cases,  see  Courts,  Cent.  Dig.  t  1449.1 

Appeal  ftom  the  District  Court  of  the  United  States  for  the  Western 
District  of  Michigan;  Clarence  W.  Sessions,  Judge. 

Suit  in  equity  by  the  American  Seeding  Machine  Company  and  oth- 
ers against  the  Dowagiac  Manufacturing  Company.  Decree  for  de- 
fendant, and  complaimmts  appeal.    Affirmed. 

Border  Bowman,  of  Springfield,  Ohio,  for  appellants. 
F.X.  Chappell,  of  Kalamazoo,'  Mich.,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  EVANS, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  Appeal  from  decree  dismissing  bill  of 
complaint.  The  situation  out  of  which  this  suit  arose  is  this:  In  the 
year  1900  the  Dowagiac  Manufacturing  Company  brought  suit  in  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Ken- 
tucky, for  thcf  infringement  of  the  Hoyt  patent  of  February  10,  1891, 
on  grain  drills,  and  asking  accounting  for  both  profits  and  damages. 
In  1904  the  Circuit  Court  found  the  patent  infringed,  but  awarded  only 
nominal  damages  and  no  profits.  June  18,  1908,  this  court,  on  appeal 
from  the  decree  of  the  Circuit  Court,  awarded  the  Dowagiac  Compa- 
ny approximately  $17,000  profits,  plus  interest  and  costs,  upon  an  ac- 
counting covering  a  period  from  August  1,  1894,  to  June  30,  1903. 
Brennan  &  Co.  v.  Dowagiac  Mfg.  Co.,  162  Fed.  472,  89  C.  C.  A.  392. 
Although,  as  appears  from  the  opinion  of  this  court,  there  was  evi- 
dence in  the  record  upon  the  subject  of  damages,  that  subject  was  not 
considered  because  of  an  inference  drawn  from  brief  that  damages,  as 
distinguished  from  profits,  were  not  intended  to  be  urged.    Included  in 
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the  profits  so  recovered  by  the  Dowagiac  Company  from  Brennan  & 
Co.  were  profits  made  by  the  latter  on  certain  drills  supplied  by  them 
to  their  Northwestern  jobbers,  the  Deere  &  Webber  Company ;  but  the 
profits  made  by  the  jobbers  (who,  indeed,  were  not  parties  to  the  liti- 
gation) were  not  included  in  the  recovery. 

In  September,  1908,  this  decree  for  profits  was  paid  by  Brennan  & 
Co.  and  the  American  Seeding  Machine  Company,  which  had  succeed- 
ed to  the  business  of  Brennan  &  Co.  Meanwhile,  in  1905,  during  the 
progress  of  the  accounting  in  the  circuit  court  in  the  suit  of  Dowagiac 
Mfg.  Co.  V.  Brennan  &  Co.,  but  ,before  review  by  thi?  court, 
suit  was  begun  by  the  Dowagiac  Company  against  the  Deere  &  Web- 
ber Company  in  the  Circuit  Court  for  the  Rstrict  of  Minnesota  for 
infringement  of  the  same  Hoyt  patent.  In  that  suit  the  Circuit  Coiirt 
rendered  decree  for  injunction  and  accoimting  iti  February,  1906,  and 
this  decree  was  affirmed  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  on  April  1,  1907.  Deere  &  Webber  Co.  v. 
•  Dowagiac  Mfg.  Co.,  153  Fed.  177,  82  C.  C.  A.  351.  The  Circuit  Court 
made  the  usual  reference  to  a  master  to  take  an  account^  presumably 
of  both  profits  and  damages,  but  nothing  has  bees  actually  done  un- 
der the  reference.  The  Dowagiac  Company  having  threatened  to  pro- 
ceed with  the  accounting,  the  bill  in  the  instant  case  was  filed  March  4, 
1916,  by  the  Seeding  Company  and  Brennan  &  Co.,  setting  up  the  fore- 
going facts,  alleging  that  the  Deere  &  Webber  Company  4nd  Brennan 
&  Co.  were  joint  infringers  of  the  Hoyt  patent  with  respect  to  the  drills 
in  issue  in  the  Minnesota  case,  and  that  the  recovery  of  profits  had  by 
the  Dowagiac  Company  in  its  suit  against  Brennan  &  Co.  operated  as  a 
satisfaction  of  the  Dowagiac  Company's  claim  against  the  Deere  & 
Webber  Company,  both  for  profits  and  damj^es,  on  account  of  their 
infringement,  and  asking  injunction  restraining  the  Dowagiac'  Com- 
pany from  further  proceeding  with  the  accounting  against  the  Deere  & 
Webber  Company. 

No  application  was  made  in  this  regard  by  plaintiffs  in  the  Minne- 
sota court  to  stay  the  accounting  or  otherwise.  Defendant  moved, 
under  federal  ejquity  rule  No.  29  (198  Fed.  xxvi,  115  C.  C.  A.  xxvi), 
to  dismiss  the  bill  of  complaint  so  filed  in  the  instant  case,  t^  reason 
of  the  pendency  of  the  proceedings  in  the  Deere  &  Webber  Company 
Case,  and  on  the  ground  that  the  Minnesota  court  has  in  that  case  com- 
plete jurisdiction  over  the  subject-matter.  Judge  Sessions  denied  the 
injunction  and  dismissed  the  bill,  on  the  ground  that  the  application 
for  stay  of  accounting  should  be  made  to  the  Minnesota  court ;  hence 
this  appeal. 

The  peculiar  grounds  for  relief  relied  upon  in  the  instant  suit  are, 
in  addition  to  what  has  already  been  said,  that  the  proposed  account- 
ing and  examination  of  the  books  of  the  Deere  &  Webber  Company 
will  intimidate  customers  and  jeopardize  plaintiffs'  relations  with 
them ;  that  in  the  sale  of  the  drills  in  question  by  the  Brennan  Compa- 
ny to  the  Deere  &  Webber  Company  there  was  an  implied  warranty 
on  the  former's  part  that  the  machines  could  be  sold  and  used  free 
from  interference ;  that  the  Deere  &  Webber  Company  threaten  to  hold 
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plaintiffs  liable  for  damages  if  interfered  with ;  and  that  the  preventing 
of  multiplicity  of  suits  and  the  lack  of  adequate  remedy  at  law,  by  way 
of  practical,  efficient,  and  prompt  relief,  call  for  the  interpositipn  of 
equity. 

Plaintiffs  do  not  deny  that  the  Minnesota  court  has  jurisdiction  over 
the  Deere  &  Webber  Company  suit,  nor  that  the  suit  was  duly  brought 
and  prosecuted  to  decree  for  injunction  and  accounting ;  and  it  is  clear 
°  that  the  grounds  for  relief  set  up  in  the  instant  suit  are  available  as  a 
defense  in  the  Minnesota  suit,  if  anywhere;  but  plaintiffs  insist  that 
the  District  Court  below  has  equal  jurisdiction  to  grant  the  injunction 
prayed  and  that  it  is  its  duty  -to  exercise  that  jurisdiction. 

[1]  It  is  the  general  rule,  strongly  fortified  by  both  reason  and  au- 
thority, that  one  will  not  be  restrained  by  injunction  from  proceeding 
with  a  pending  suit  in  equity  in  the  courts  of  another  jurisdiction,  ei- 
ther state  or  federal,  except  to  prevent  a  manifest  wrong  or  injustice, 
or,  otherwise  stated,  tmless  it  clearly  appears  that  full  and  complete 
relief  cannot  be  obtained  in  such  pending  suit."  Ordinarily  the  court 
which  first  acquires  jurisdiction  retains  it  free  from  interference  from 
other  courts.  Carroll  v.  Farmers'  &  Merchants'  Bank,  Har.  (Mich.) 
197,  204;  Bigelow  v.  Old  Dominion  Copper  Co.,  74  N.  J.  Eq.  457j  474, 
71  Atl.  153,  and  following;  Freick  v.  Hinkly,  122  Minn.  24,  27,  141  N. 
W.  1096,  46  L.  R.  A.  (N.  S.)  695 ;  Royal  League  v.  Kavanagh,  233  111. 
175,  84  N.  E.  178*;  Gray  v.  Railway  Co.,  151  Ala.  215,  43  South.  859, 
11  L.  R.  A.  (N.  S.)  581 ;  Jones  v.  Hughes,  156  Iowa,  684,  687,  137  N. 
W.  1023,  42  L..R.  A.  (N.  S.)  502,  and  following;  Carson  v.  Dunham, 
149  Mass.  52,  20  N.  E.  312,  3  L.  R.  A.  202,  14  Am.  St.  Rep.  397;  Am- 
bursen  Co.  v.  Northern  Co.,  140  Ga.  1,  78  S.  E.  340,  47  L.  R.  A.  (N. 
S.)  684.  The  question  is  not  so  much  one  of  jurisdiction  as  of  the  pro- 
priety of  exercise  of  jurisdiction  in  the  given  case. 

[2]  The  instant  case  is  not  brought  within  any  of  the  usually  recog- 
nized exceptions  to  the  general  rule  invoked.  The  Minnesota  suit  was 
not  brought  in  attempted  evasion  of  laws  existing  in  this  jurisdiction, 
nor  within  the  rule  which  sometimes  protects  a  prior  jurisdiction  in  the 
local  court.  Not  only  had  the  court  below  never  acquired  jurisdiction 
over  the  Deere  &  Webber  Company  suit,  but  that  suit  was  brought 
even  before  the  decision  of  this  court  in  the  Brennan  suit.  No  reason 
is  apparent  why  the  Minnesota  District  Court  cannot  and  will  not  do 
complete  justice  between  the  parties,  nor  why  the  relief  it  can  give 
may  not  be  as  prompt  and  effective  as  that  available  in  the  court  below. 

We  see  no  merit  in  the  suggestion  that  the  latter  court  has  jurisdic- 
tion because  the  tjireatened  interference  with  plaintiffs'  trade  relates  to 
machines  for  whose  infringement  we  have  held  plaintiffs  liable  as  trus- 
tees. In  our  opinion  the  principle  recognized  in  Kessler  v.  Eldred, 
206  U.  S.  285,  27  Sup.  Ct.  611,  51  L.  Ed.  1065,  and  Goodyear  Co.  v. 
Rubber  Tire  Co.  (C.  C.)  164  Fed.  869,  is  not  applicable.  Nor  can  we 
see  any  pertinency  in  the  fact  that  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  has,  in  a  given  case,  refused  to  apply  to 
an  infringer  the  rule  of  liability  as  trustee  adopted  by  this  court  in 
Dowagiac  Co.  v.  Brennan.    Dowagiac  Co.  v.  Minnesota  Plow  Co.,  183 
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Fed.  314,  105  C.  C.  A.  526;  Id.,  235  U.  S.  641,  35  Sup.  Ct.  221,  59  L. 
Ed.  398.  For  a  statement  of  the  distraction  between  the  two  cases  see 
235  U.  S.  644,  35  Sup.  Ct  221,  59  L.  Ed.  398. 

The  argument  that  intervention  in  the  Deere  &  Webber  suit  is  not 
matter  of  right  does  not  seem  to  us  a  controlling  consideration.  If 
permission  to  intervene  is  discretionary  with  the  Miimesota  court,  we 
should  not  take  jurisdiction  merely  because  of  an  apprehension  that 
that  court  may  not  exercise  its  discretion  in  plaintiffs'  favor ;  and  if 
the  right  has  otherwise  been  lost,  we  surely  should  not  be  asked  to  in- 
terfere on  that  account.  As  said  by  Chancellor  (now  Mr.  Justice)  Pit- 
ney, in  Bigelow  v.  Old  Dominion  Copper  Co.,  in  discussing  the  pro- 
priety of  exercise  of  power  to  interfere,  with  the  courts  of  Massa- 
chusetts : 

"Its  exercise  la  not  to  be  properly  based  upon -any  theory  that  this  court 
kaows  better  bow  to  do  Justice  than  the  court  of  last  resort  of  that  comraon- 
wealth;  that  It  can  weigh  evidence  better  or  more  justly  apply  to  the  facts 
any  general  principle  of  law  or  of  equity,  nor  upon  the  ground  that  this 
court  recognizes  different  rules  of  law  or  of  equity  than  those  which  obtain 
In  the  commonwealth." 

See,  also,  in  this  connection.  Royal  League  v.  Kavanagh,  supra ;  Car- 
son V.  Dunham,  supra;  Jones  v.  Hughes,  supra. 

However,  assuming,  for  the  purposes  of  this  opinion,  that  the  court 
below  might  properly  take  jurisdiction  of  plaintiffs'  bill,  if  their  right 
to  relief  were  so  clear,  and  the  awarding  thereof  so  much  a  matter  of 
course,  that  it  must  be  presumed  that  the  Minnesota  court  would  grant 
it,  and  thus  no  appreciable  conflict  of  jurisdiction  be  created,  such  is 
not  the  case  presented.  In  the  Michigan  case  the  Dowagiac  Company 
recovered  no  damages  of  any  kind  against  the  Brennan  Company ;  the 
Deere  &  Webber  Company's  profits  on  the  sale  of  the  drills  in  ques- 
tion were  not  taken  into  account;  the  Deere  &  Webber  Company  is 
alleged  to  have  made  a  profit  at  least,  if  not  to  be  liable  for  damages 
on  account  of  their  sales  of  the  drills  in  question.  In  this  situation, 
plaintiffs'  right  to  the  relief  asked  is  at  least  not  indisputable.  Kiss- 
inger-Ison  Co.  v.  Bradford  Belting  Co.  (C  C  A.  6)  123  Fed.  91,  59 
C,  C.  A.  221 ;  Kryptok  Co.  v.  Stead  Lens  Co.,  190  Fed.  767,  111  C.  C. 
A.  495,  39  L.  R.  A.  (N.  S.)  1 ;  Birdsell  v.  Shaliol,  112  U.  S.  485,  5  ' 
Sup.  Ct.  244,  28  L.  Ed.  768;  Wagner  v.  Meccano  Co.,  239  Fed.  901, 

C.  C.  A.  ,  decided  by  this  court  February  6,  1917.     Further 

than  this  we  express  no  opinion  upon  the  question  of  plaintiffs'  right 
to  relief. 

Finding  no  considerations  which  take  the  instant  case  out  of  the 
general  rule  on  which  the  District  Court  based  its  decision,  the  judg- 
ment of  that  court  is  affirmed. 
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In  le  6IBNEY  TIBB  &  BUBBER  CO. 

CDlstrlct  Court,  E>.  D.  Pennsylvania.    May  7,  1817.) 

No.  6057. 

1.  BAWKBtrPTCT  «=>100(2)— IWTOLTJKTjUIT  PBOOKKDINOB— TntK  »OB  Adjuoioa- 

TION. 

Under  the  provision  of  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat  544,  al- 
lowing five  days  beyond  the  return  day  of  the  subpoena,  within  which 
creditors  may  Intervene  and  answer  the  petition,  an  adjudication  made 
prior  to  the  expiration  of  the  five  days  la  premature  as  against  creditors 
who  have  not  yet  intervened  and  voidable  at  their  Instance. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  fS  131,  144.] 

2.  BANKBtJPTCT  «S9lOO(l) — ^ADJUDIOATIOW — OOWCMTBIV^NESB. 

like  any  other  Judgment,  an  adjudication  in  bankruptcy  Is  conclusive 
upon  parties  of  whom  the  court  has  Jurisdiction  and  their  privies, 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  if  60, 142,  143.) 

3.  CODKTS    «=»96(1) — DECISIOKS   as   PbBCKDBNTS — ^FXOEBAL    COUBTS. 

In  the  absence  of  any  conflicting  ruling  in  the  Third  Circuit,  a  ruling  of 
the  Circuit  Court  of  Appeals  for  another  circuit  will  be  followed. 
[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  i!  325,  327,  334.] 

4.  Bawkbuptct  ®=>100(2) — ADJunrcATioN — Vacation — Petition.  ' 

In  an  involuntary  bankruptcy  proceeding  based  on  the  bankrupt's  ad- 
mission in  writing  of  its  inability  to  pay  Its  debts  and  Its  willingness  to 
be  adjudged  a  bankrupt  an  adjudication  was  made  within  Ave  days  after 
the  return  day  of  the  subpoena,  and  creditors  who  had  not  then  Inter- 
vened subsequently  filed  a  petition  to  vacate  the  adjudication  and  permit 
them  to  defend,  alleging  only  the  solvency  of  the  alleged  bankrupt.  Held 
that,  while  such  solvency  would  not  prevent  an  adjudication  on  the  ground 
upon  which  the  proceeding  was  based,  this  was  not  a  sufUdent  reason  for 
refusing  to  vacate  the  adjudication,  as  creditors  seeking  the  vacation  of 
an  adjudication  prematurely  entered  are  not  required  to  show  facts  con- 
stituting a  ,good  answer  to  the  bankruptcy  petition,  and  their  allegation  as 
to  solvency  was  not  Intended  to  serve  as  an  answer,  but  to  show  a  sub- 
stantial right  on  their  part  to  Intervene. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  8S  131,  144.] 

In  Bankruptcy.  In  the  Matter  of  the  Gibney  Tire  &  Rubber  Com- 
pany, alleged  bankrupt  On  motion  to  va<:ate  adjudication.  Adjudi- 
cation vacated  as  to  intervening  creditors. 

Reuben  O.  Moon  and  Francis  J.  Maneely,  both  of  Philadelphia,  Pa., 
for  objecting  creditor. 

Sidney  S.  Meyers,  of  New  York  City,  and  Randolph  W.  Childs,  of 
Philadelphia,  Pa.,  for  petitioning  creditors. 

John  Hampton  Barnes,  of  Philadelphia,  Pa.,  for  bankrupt 

DICKINSON,  District  Judge.  [  1  ]  The  ground  of  bankruptcy  aver- 
red in  the  petition  is  that  designated  as  "5"  in  Bankr.  Act,  §  3,  subsec. 
"a"  (Comp.  St.  1916,  §  9587),  to  wit,  an  admission  in  writing  of  the 
inability  of  the  alleged  bankrupt  to  pay  its  debts  and  its  willingness 
to  be  adjudged  a  bankrupt  The  process  section  of  the  act  (Comp.  St. 
1916,  §  9602)  allows  five  days  beyond  the  return  day  of  the  subpoena 
within  which  creditors  may  intervene  as  parties  and  as  such  file  answer 
to  the  petition.    The  adjudication  here  was  prior  to  the  expiration  of 
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the  five  days.  The  entry  of  judgment  as  affecting  creditors  who  have 
not  as  yet  intervened  as  parties  was  premature,  in  that  they  were  de- 
prived of  the  right  accorded  them  .by  the  act  of  Congress.  The  peti- 
tion in  bankruptcy,  in  addition  to  the  statutory  ground  upon  which  an 
adjudication  could  be  based,  averred  the  insolvency  of  the  alleged 
bankrupt  A  creditor  then  moved  the  court  to  open  or  vacate  the 
judgment  of  adjudication,  basing  the  motion  upon  the  denial  of  the 
right  of  creditors  above  mentioned,  and  asserting  the  judgment  to  be 
void.  It  avtrs  the  alleged  bankrupt  not  to  be  insolvent,  and  that  it 
is  possessed  of  assets  to  such  an  amount  as  to  enable  it  to  pay  its 
debts  in  full.  There  is  no  specific  denial  of  the  fact  that  the  alleged 
bankrupt  had  made  the  admission  set  forth  as  the  ground  of  bankrupt- 
cy. The  present  motion  is  resisted  on  the  ground  that  it  is  accom- 
panied with  no  averment  which  would  legally  suffice  to  halt  a  decree 
of  adjudication. 

[2]  The  question  which  arises  out  of  this  motion  is  thus  seen  to 
be  a  very  narrow  one.  A  judgment  or  decree  of  adjudication  is  in  its 
general  aspects  to  be  viewed  as  is  any  other  judgment  of  a  court.  As 
affecting  the  parties  of  whom  the  court  has  jurisdiction,  it  is  conclusive 
upon  all  such  parties  and  their  privies.  As  affecting  its  subject-matter 
it  may  also  be  conclusive,  in  the  sense  of  not  being  open  to  collateral 
attack,  and  yet  be  open  to  direct  attack.  It  also  may  not  be  conclusive, 
either  directly  or  collaterally,  either  as  affecting  persons  or  as  affect- 
ing the  subject-matter,  if  for  any  reason  the  judgment  as  entered  is  a 
void  judgment.  The  latter  thought  in  legal  intendment  is  tiie  equiva' 
lent  of  a  denial  of  the  existence  of  the  judgment  because  in  a  void 
nothing  exists.  This  introduces  the  distinction  between  judgments 
which  are  voidable  and  those  which  are  void,  and  the  dividing  line  may 
be  that  it  is  valid  for  some  purpose  or  as  against  some  persons,  and 
voidable  only  by  other  persons  or  under  other  circumstances.  The 
provision  of  the  statute  does  not  lay  itself  open  to  a  denial  of  the 
thought  that  creditors  are  given  an  absolute  right  to  intervene  at  any 
time  within  the  statutory  period.  As  against  those  who  are  parties,* 
or  who  have  sooner  appeared,  the  court  may  proceed  to  judgment 
whenever  the  record  is  otherwise  ripe  for  judgment  This  is  recog- 
nized'in  Electric  Co.  V.  ^Etna  Co.,  206  Fed.  885, 124  C.  C.  A.  545,  which 
rules  the  general  proposition  that  the  right  of  the  creditor  to  inter- 
vene is  an  absolute  right,  and'  that  any  order  of  adjudication  entered 
before  the  time  limit  expires  is  voidable  at  the  instance  of  such  cred- 
itors. 

The  bearing  of  the  ruling  upon  the  secondary  and  narrower  ques- 
tion will  appear  from  the  facts  of  the  case  ruled.  The  ground  of  bank- 
ruptcy averred  was  that  of  unlawful  preference.  The  issuance  and 
service  of  a  subpoena  was  waived,  and  a  confessing  answer,  with  an 
express  consent  to  an  adjudication,  was  filed  by  the  alleged  bankrupt. 
The  waiver  and  answer  referred  to  was  signed  by  an  attorney  for  the 
alleged  bankrupt.  Subsequent  to  the  entry  of  the  adjudication  an 
answer  was  filed  on  behalf  of  the  alleged  bankrupt,  signed  on  its  be- 
half by  its  president,  denying  the  act  of  bankruptcy  and  demanding  a 
jury  trial.  Subsequently  to  this  creditors  filed  a  petition  asking  that 
the  order  of  adjudication  be  vacated  and  set  aside.     This  petition 
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among  other  things  denied  the  authority  of  the  attorney  who  had  as- 
sumed to  act  for  the  alleged  bankrupt.  A  like  petition  was  also  filed 
on  behalf  of  the  alleged  bankrupt  itself,  through  its  president.  There 
were  no  answers  filed  in  these  vacating  proceedings,  and  no  pleadings 
of  any  kind  bearing  thereon.  The  District  Court  proceeded,  however, 
to  act  upon  the  motions  made,  not  through  and  by  determining  the 
truth  of  the  facts  set  forth  in  the  petition  in  bankruptcy,  but  through 
and  by  determining  the  truth  of  the  averments  of  fact  in  the  petitions 
accompanying  the  motion  to  vacate.  The  motion  was  denied.  On 
appeal  from  and  petition  to  "revise  this  latter  order  the  Circuit  Court 
of  Appeals  ruled  that  they  could  not  consider  the  evidence  in  the  rec- 
ord, but  would  determine  whether  as  a  matter  of  law  on  the  face  of 
the  papers  filed,  creditors  had  a  right  to  come  in  to  defend.  It  ac- 
cordingly ruled  that  the  adjudication  ought  not  to  have  been  made 
until  after  the  expiration  of  the  five  days  allowed  to  creditors.  This 
was  true,  notwithstanding  the  voluntary  appearance  and  acquiescence 
of  the  alleged  bankrupt  in  the  adjudication.  The  court  expressly  re- 
fused to  rule  that  such  a  premature  adjudication  was  void  as  to  an  al- 
leged bankrupt  thus  consenting,  and  limited  its  ruling  to  the  proposi- 
tion that  the  adjudication  was  voidable  by  the  creditors  adversely  af- 
fected by  it.  The  court  thereupon  entered  an  order  that  the  decree  of 
the  District  Court  denying  the  motion  to  set  aside  the  judgment  or  ad- 
judication be  itself  vacated  and  set  aside,  and  further  ordered  that  the 
adjudication  be  vacated  and  set  aside  "as  to  the  petitioning  creditors." 

[3]  This  case- arose  in  the  Eighth  circuit,  but  as  there  does  not  ap- 
pear to  have  been  any  conflicting  ruling  in  this  circuit  upon  the  ques- 
tion, the  ruling  made  is  a  controlling  guide  to  the  course  which  should 
now  be  followed.  What  should  now  be  done  is  made  definitely  clear 
by  this  ruling,  but  there  are  some  features  in  that  case  which  are  not 
here  present.  One  of  them  is  that  there  no  subpoena  had  issued,  and  in 
consequence  no  return  had  been  fixed,  and  in  further  consequence  no 
five  days'  limitation  of  time  was  marked.  The  court  there  held  that 
in  lieu  of  the  five  days  creditors  had  a  reasonable  time  within  which  to 
intervene,  and,  after  finding  that  they  had  applied  within  a  reasonable 
time,  ruled  they  should  have  been  accorded  the  right  to  defend.  The 
court  further  found  that  their  right  to  come  in  was  an  absolute  one,  and 
their  right  to  defend  as  against  the  petition  in  bankruptcy  was  likewise 
absolute,  and  that  they  should  not  have  been  forced  to  maintain  the 
truth  of  the  averments  of  their  petition.  It  is  true  that  a  reference  is 
made  to  the  fact  of  the  demand  of  the  alleged  bankrupt  for  a  jury  trial, 
but  we  do  not  imderstand  this  to  have  qualified  the  ruling  made,  but 
merely  to  bring  the  then  case  before  the  court  within  the  a  fortiori 
class. 

[4]  This  ruling  calls  for  a  Uke  ruling  here,  but  it  does  not  in  terms 
dispose  of  the  subsidiary  question  raised.  This  latter  question  is  based 
upon  the  cui  bono  doctrine.  If  the  facts  which  the  intervening  cred- 
itors are  to  assert  in  an  answer  to  be  filed  would  not  make  of  the  an- 
swer a  real  answer,  what  good  or  sensible  purpose  could  be  served  by 
permitting  them  to  go  through  the  form  of  filing  an  answer,  which  was 
no  answer  at  alL  It  is  a  prevalent  thought  that  the  fact  of  insolvency 
241  F,— 56 
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is  an  essential  element  in  every  bankruptcy  proceeding,  and  where  it 
is  not  present  the  debtor  is  not  the  proper  subject  of  adjudication  as  a 
bankrupt.  This  thought  .is  supported  by  several  phrases  employed  in 
the  act,  and  while  it  holds  good  with  respect  to  some  of  the  grounds 
of  adjudication,' by  the  express  language  of  the  statute,  it  has  been  dis- 
pelled as  to  other  grounds.  West  v.  Lea,  174  U.  S.  590,  19  Sup.  Ct. 
836,  43  L.  Ed.  1098,  is  a  sufficient  citation  to  support  this  general  prop- 
osition and  even  this  is  unnecessary,  because  we  have  an  authoritative 
ruling  of  the  court  of  this  district  that,  where  the  ground  of  bank- 
ruptcy is  the  written  admission,  etc.,  of  the  alleged  bankrupt,  the  ques- 
tion of  insolvency  is  not  in  issue.  It  was  therefore  ruled  in  Northamp- 
ton Portland  Cement  Company  (D.  C.)  179  Fed.  726,  that  an  answer  to 
a  petition  in  bankruptcy  averring  such  admission  was  not  sufficient  to 
halt  adjudication,  when  it  set  up  simply  a  denial  of  insolvency. 

If  the  fact  were  present  in  this  case  that  the  only  answer  which  was 
proposed  to  be  or  which  could  be  set  up  to  defend  against  a  decree  of 
adjudidation  was  the  fact  of  solvency,  we  would  have  presented  the 
extremely  narrow  and  technical  right  of  a  creditor  to  file  an  answer 
which  on  its  face  was  no  answer.  We  are  unable,  however,  to  make 
this  finding,  because  the  function  of  the  averment  in  the  petition  as  to 
insolvency  was  not  to  serve  as  an  answer  to  the  petition  in  bankruptcy, 
but  to  show  a  substantial,  as  well  as  technical,  right  of  creditors  to  inter- 
vene. Creditors  were  not  bound  to  show  facts  which  would  consti- 
tute a  good  answer,  nor  can  we  assume  that  they  attempted  so  to  do. 
All  they  were  bound  to  do,  and  all,  as  we  read  the  petition  accompany- 
ing their  motion,  they  sought  to  do,  was  to  "set  forth  those  facts  upon 
which  was  grounded  their  right  to  intervene  and  to  file  an  answer. 

In  conclusion,  we  feel  bound,  or  at  least  feel  that  the  wiser  course 
would  be,  to  follow  the  ruling  in  the  case  in  206  Fed.  885,  124  C.  C.  A. 
545,  although  it  is  not  entirely  clear  as  to  what  all  the  legal  effects  and 
consequences  of  such  a  qualified  order  may  be.  These  effects  and 
consequences  may  be  left  for  their  determination  to  the  time  at  which, 
if  at  all,  they  arise.  The  order  now  made,  therefore,  is  that  petitioning 
creditors  be  allowed  to  come  in  and  defend  as  against  the  involuntary 
petition  of  Blake  Brothers  &  Company  et  al.,  filed  in  this  case,  and  that 
the  order  of  adjudication  entered  be  and  hereby  is  vacated  and  set- 
^side  as  to  such  intervening  creditors. 

Since  the  filing  of  the  petition  on  which  this  motion  was  based,  the 
petition  of  other  creditors  to  intervene  has  been  filed.  Leave  to  so  in- 
tervene is  allowed  generally  to  all  creditors  who  have  applied  or  desire 
to  apply  for  such  leave.  The  motion  which  was  made  at  bar  for  the 
appointment  of  a  receiver  is  not  now  acted  upon.  It  was  impossible  to 
dispose  of  it  when  the  motion  was  made,  because  the  decree  of  adjudi- 
cation was  then  in  force,  and,  if  it  remained  in  force  (and  perhaps  also 
to  the  extent  to  which  it  does  remain  in  force),  the  application  for  a  re- 
ceiver is  properly  made  to  the  referee.  In  cases  in  which  there  is  no 
adjudication,  the  application  for  obvious  reasons  is  properly  made  to 
the  court.  We  dispose  of  the  motion  for  present  purposes  to  this  ex- 
tent. We  allow  leave  to  withdraw  the  application  for  a  receiver,  with 
.further  leave,  or  if  any. application  has  already  been  made  to  the  ref- 
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eree,  to  reapply  to  him,  or  to  reapply  to  this  coart,  for  the  appointment 
of  a  receiver,  as  cottnsel  may  elect,  so  that  the  status  of  the  case,  as  af- 
fected by  this  decree,  and  to  whom  such  application  is  properly  made, 
may  be  determined.  We  decline  to  determine  it  now,  for  the  reason 
that  the  parties  have  had  no  opportunity  to  be  heard  upon  this  branch 
of  the  case. 

A  formal  order  to  vacate  and  to  set  aside  the  adjudication,  as  above 
indicated,  may  be  entered. 


KEVER  V.  PHILADEU'IUA  &  READING  COAL  &  IRON  CO. 
(District  Court,  E.  D.  New  York.    April  2S,  1917.) 

Pleading '€=3111— Plea  to  Jubisdiction— IJiqht  to  Ahsweb- on  thb  Mkbits. 

Where,  after  a  trial  resulting  In  a  dlBugreement,  defendant  filed  a  pleo 
to  the  Jurisdietlon,  based  on  plaintiff's  claimed  alienage,  which  was  over- 
ruled, It  should  be  i>eru>itted  to  reinstate  Its  answer  and  have  a  trial  ou 
the  merits,  though  the,  plea  was  filed  as  a  result  of  Inaccurate  Information 
furnished  Its  counsel  by  Us  own  agents  and  servants. 

(Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  H  234-286.] 

At  Law.  Action  by  Katherine  Kever,  widow  of  George  Kever,  de- 
ceased, against  the  Philadelphia  &  Reading  Coal  &  Iron  Company. 
On  motion  by  defendant  for  leave  to  reinstate  its  answer.  Motion 
granted. 

See,  also,  234  Fed.  814. 

Baltrus  S.  Yankaus,  of  New  York  City,  for  plaintiff. 
Macklin,  Brown  &  Purdy,  of  New  York  City,  for  defendant. 

CHATFIELD,  District  Judge.  There  is  no  need  of  adding  further 
to  this  jecord.  The  defendant  was  in  effect  compelled  by  the  decision 
of  the  Court  of  Appeals  in  the  case  of  Lehigh  Valley  Coal  Co.  v. 
Washko,  231  Fed.  42,  145  C.  C.  A.  230,  to  raise  by  plea  the  question  of 
jurisdiction  as  soon  as  the  information,  which  came  out  during  the  trial, 
brought  the  possible  alienage. of  the  plaintiff  to  the  attention  of  the 
defendant's  attorney.  The  failure  of  the  jury  to  agree  on  a  verdict 
at  the  trial  gave  opportunity  to  the  defendant  to  present  the  plea  to 
jurisdiction,  apart  from  the  trial  before  the  jury.  The  plaintiff  in- 
sisted upon  a  jury  trial  of  the  plea.  This  was  later  waived  and  the 
plea  heard  by  the  court.  It  developed  upon  the  trial  that  the  defend- 
ant's agents  had  not  given  accurate  information  to  the  counsel,  and 
the  plaintiff's  status  as  a  citizen  was  plainly  shown.  A  judgment  sus- 
taining the  court's  jurisdiction  over  the  case  was  directed  against  the 
defendant  upon  its  plea,  with  costs.  Before  the  entry  of  this  judg- 
ment the  defendant  has  moved  for  leave  to  reinstate  its  answer  and  to 
try  the  case  upon  the  merits. 

While  undoubtedly  the  defendant  is  bound  by  the  acts  of  its  agents 
and  servants,  as  well  as  by  the  acts  of  its  counsel,  and  while  the  coun- 
sel cannot  plead,  for  the  defendant,  that  it  should  be  held  free  from 
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fault  solely  because  of  counsel's  personal  good  faith,  nevertheless  the 
court  thinks  it  proper  to  hold  that  a  defendant  should  be  allowed  to 
try  the  case  upon  the  merits,  even  after  judgment  against  it  upon  a 
plea,  which  is  based  upon  a  mere  jurisdictional  point  as  to  the  right 
of  the  plaintiff  to  sue  the  defendant  in  this  district. 

It  would  not  seem  that  the  manner  of  raising  this  question  should 
be  taken  as  a  test  from  which  the  effect  of  a  determination  should  be 
considered.  No  matter  what  the  defendant  has  done,  in  order  to 
have  the  question  passed  upon,  it  is  substantially  no  more  of  an  issue 
than  that  which  in  the  cases  of  Lehigh  Valley  Coal  Co.  v.  Washko, 
supra,  and  Lehigh  Valley  Coal  Co.  v.  Yensavage,  218  Fed.  547,  134 
C.  C.  A.  275,  was  said  by  the  Court  of  Appeals  to  be  a  matter  that 
could  be  raised  during  the  course  of  the  trial,  and,  if  decided  against 
the  defendant,  that  the  court  should  allow  the  trial  to  ga  on  to  final 
judgment. 

'Hie  Court  of  Appeals  indicated  that,  whether  or  not^the  jurisdiction 
of  the  District  Court  should  be  upheld  upon  appeal,  the  lower  court 
should  exercise  de  facto  jurisdiction  to  the  extent  of  having  the  jury 
pass  upon  the  merits  of  the  case  before  sending  the  question  up  for 
hearing  on  appeal. 

The  motion  of  the  defendant,  therefore,  for  leave  to  reinstate  its  an- 
swer and  for  a  trial  upon  the  merits,  will  be  granted.  Judgment  upon 
the  plea  will  be  entered,  with  costs,  and  with  direction  to  answer  over 
by  joining  issue  upon  tfie  original  answer,  and  the  case  may  then  be 
placed  upon  the  calendar  for  trial.  % 


BERGMAIN  et  al.  t.  KEARNEY.  State  Engineer. 

(District  Court,  D.  Nevada.    March  8,  1917.) 

No.  A-4e. 

1.  CowBTrrunoNAL   Law   9=»93(1) — ^Watjers   and   Water   Courses   «=s>128— 

Natural  Water  Courses— Statutory  Beoulation  of  Use. 

The  Nevada  Water  Law  of  March  22,  1913  (St  1913,  a  140),  as  amend- 
ed In  1915  (St  1915,  c.  253),  In  providing  that  existing  water  rights  ac- 
qnlred  before  Its  passage  shall  be  ascertained  and  detenrflned  first  by 
the  state  engineer  and  afterward  by  the  district  court  as  therein  pre- 
scribed, Is  not  unconstitutional,  as  depriving  the  headers  of  vested  rights; 
but  such  provision  Is  a  proper  and  necessary  one,  to  enable  the  state  to 
ascertain  and  delimit  new  rights  to  be  acquired  under  the  act,  and  Is 
within  the  legislative  power. 

[FA.  Note. — For  other  cases,  see  Waters  and  Water  Ciooraes,  Cent  Dig. 
tf  372-379.] 

2.  Waters   and   Water  Courses   €=>128 — Use   of  Water   from   Streams — 

StATE  Regulation. 

The  appropriation  for  use  of  water  from  a  stream,  although  the  rights 
acquired  thereby  are  recognized  by  both  federal  and  state  govemmentB. 
Is  subject  to  regulation  and  control  by  the  state,  which  in  the  exercise  of 
its  police  power  may  provide  efficient  regulations  covering  the  distribu- 
tion and  use  of  such  water. 

lVk\.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig 
t  143.1 
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3.  COUBTS    9s»S66(l) — FCDBBAI.   CotJBTB— FOLLOWINO    STATE    DBGIUONS. 

If  the  question  of  the  validity  of  a  state  statute  iurolves  merely  Its 
coDfonnity  to  the  state  Constitution,  the  decisions  of  the  highest  court 
of  the  state  are  final  and  conclusive,  and  a  federal  court  Is  reluctant  to 
declare  a  state  statute  Invalid  oa  that  ground  before  the  question  has 
been  considered  and  determined  by  the  state  tribunal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  966,  957,  967.] 

4.  CoNarmjTioNAL  Law  €=>42 — ^Detekmination  of  Validity  of  Statutes — 

Right  to  Question  Constttutionalitt. 

The  court  will  hear  only  those  objecting  to  the  constitutionality  of  a 
statute  who  are  affected  by  its  alleged  unconstitutionality  In  the  par- 
ticulars oon*plained  of. 

[Bd.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §§ 
39,  40.] 

6.  Constitutionai,  Law  «=s>80(1) — Statute  Beouiatiro  Use  of  Water — 
CoBr8rrruTioi»Ai.rrT. 

The  Nevada  Water  Law  of  March  22,  1913,  as  amended  by  St  Nev. 
1916,  c.  253,  confers  npoa  the  state  engineer  supervisory  power  over  the 
distribatloa  and  use  of  water  from  the  streams  of  the  state.  As  Inci- 
dental to  the  exercise  of  such  power  It  authorizes  him,  on  notice  to  all 
parties  in  interest  and  after  making  surveys' and  maps  of  a  stream  and 
cm  a  hearing,  to  ascertain  and  determine  the  rights  of  users  of  water 
.  from  the  stream.  He  Is  then  required  to  file  his  order  of  determination, 
with  the  original  evidence  and  transcript,  with  the  district  court,  to  ap- 
ply to  the  court  to  have  the  matter  set  down  for  hearing  and  serve  notice 
on  all  parties  in  interest  Pending  the  hearing,  dlstrlbutioni  of  water  is 
to  be  made  In  accordance  with  his  order,  unless  a  stay  bond  is  filed  and 
approved  by  the  oonrt  The  order,  claims  of  claimants,  and  exceptions 
to  the  order  cMistltute  the  ideadings  on  which  the  case  is  to  proceed  as 
nearly  as  may  be  tn  accordance  wiUi  the  rules  governing  civil  actions, 
and  upon  the  evidence  taken  before  the  engineer  t^nd  such  further  evi- 
dence as  may  be  ofCered  the  court  is  to  render  a  final  decree  determining 
the  rights  of  users  of  water  from  the  streaid,  from  which  decree  an  ap- 
peal may  be  taken  to  the  Supreme  Court  Meld,  that  such  provisions  for 
hearing  and  determination  by  the  state  engineer  are  not  in  violation  of 
article  3,  S  1,  of  the  state  Constitution,  as  conferring  Judicial  power  on 
an  administrative  officer,  since  bis  determination  has  none  of  the  finality 
of  a  Judgment,  but  is  merely  a  prelimiiiary  step  in  the  proceeding  which 
culminates  in  a  final  decree  of  the  district  court 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §{  140, 
143,  147.] 

6.  CoNSTrruTiONAi,  Law  ^=9318 — Due  Pbocess  of  Law — Pboceedinos  ukdek 
Nevada  Wateb  Law. 

The  provisions  of  said  act  for  notice  and  hearing,  with  the  right  to 

file  exceptions  to  the  determination  of  the  engineer,  even  by  those  who 

fail  or  refuse  to  appear  or  submit  evidence,  are  sufficient  to  constitute 

due  process  of  law,  and  the  act  is  otherwise  constitutional. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  g  949.] 

In  Equity.  Suit  by  W.  C.  Bergman,  H.  B.  Alfree,  and  John  G. 
Taylor,  Incorporated,  against  W.  M.  Kearney,  as  State  Engineer.  On 
final  hearing.    Decree  for  defendant. 

This  is  a  suit  brought  by  plaintiffs,  for  themselves  and  In  behalf  of  other 
appropriators  of  water  from  the  Humboldt  river  system,  whose  rights  there- 
to were  acquired  prior  to  the  approval  of  the  present  water  law  of  Nevada. 
The  purpose  of  the  suit  is  to  procure  a  permanent  Injunction,  restraining  de- 
fendant as  state  engineer  of  Nevada,  from  proceeding  to  hear  or  determine 
any  of  the  rights  or  appropriations  of  plaintiffs,  or  of  any  other  claimant  in 
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and  to  the  waters  of  Humboldt  river  and  Its  tributaries,  including  tl>«  little 
Humboldt,  which  were  Initiated  and  perfected  prior  to  the  passage  of  the 
Nevada  Water  I^w,  approved  March  22,  1913.  In  detail,  the  oon-rt  is  asked 
to  restrain  defendant  from  hearing  and  determining,  or  from  entering  any 
order  iletermlaing,  such  rights,  from  Issuing  to  any  one  claiming  waters  of 
said  stream  a  certificate  of  determination,  from  making  any  order  reqairing 
proofs  of  appropriation  to  be  filed  within  any  fixed  time,  and  from  refusing 
to  receive  and  file  proofs  of  appropriation  from  the  Humboldt  river,  when 
such  proof  is  offered  during  office  hours  of  the  engineer,  and  accompanied 
by  the  proper  fees.    Plaintiffs  also  pray  for  a  judgment  and  a  decree: 

"(1)  That  defendant,  as  state  engineer,  has  no  right  or  authority  to  hear 
or  determine  any  matter  or  thing  relating  to  or  concerning  the  rights  or  rela- 
tive rights  of  plaintiffs,  or  of  either  of  them,  or  of  any  other  claimant  to  or 
appropriator  of  the  waters  of  said  Humboldt  river  and  its  tributaries,  includ- 
ing the  Little  Humboldt,  which  rights  or  appropriations  were  completed  prior 
to  the  approval  of  the  act  of  March  22,  1913. 

"(2)  That  each  and  all  of  the  acts  of  defendant  in  proceeding  to  hear  and 
deter'mlne  such  rights  are  in  excess  of  any  autluwity  vested  in  htm  as  state 
engineer. 

"(3)  That  the  state  of  Nevada,  including  the  public  or  the  people  thereof, 
as  a  sovereign  proprietor,  never  did,  and  does  not  now,  own,  possess,  or  have 
any  right,  title,  claim,  or  Interest  in  or  to  the  water  of  all,  or  any,  sources  of 
water  supply,  or  of  all,  or  any,  of  the  natural  water  courses,  wltliin  the 
boundaries  of  the  state,  whether  above  or  beneath  the  surface  of  the  ground. 

"That  the  state  of  Nevada  has  no  right  or  authority,  Uy  legislation  or  oth- 
erwise, to  create  an  administrative  office,  and  vest  such  office  with  power 
to  determine  the  facts  or  law  establishing  plaintiffs'  vested  rights,  the  right 
of  possessi<Hi  to  or  tiie  possession  of  the  right  to  the  use  ot  water  claimed  by 
plaintiffs  as  a  vested  property  right" 

Defendant  admits  that  as  state  engineer  he  has  notified  plaintiffs,  and  each 
of  them,  to  make  and  file  In  his  office  sworn  statenvents  or  proofs  of  their 
respective  claims  and. appropriations;  tliat  he  is  hearing,  and  will  continue  to 
hear,  testimony,  to  receive  proofs,  to  make  the  orders  and  determinations, 
and  to  perform  the  other  things  Tcquired  of  him  by  the  Water  Act  of  1913, 
as  amended  in  1915;  but  he  denies  that  such  a  course  will  in  any  manner  in- 
vade or  impair  the  vested  rights  of  plaintiffs  or  other  appropriators  on  said 
river  system,  or  that  the  law,  In  so  far  as  it  directs  the  doing  of  these  things 
already  performed  by  him:,  or  now  in  cMitemplation,  violates  either  the  Con- 
stitution of  the  United  States  or  the  Constitution  of  Nevada. 

In  so  far  as  It  is  necessary  to  an  understanding  of  the  issues  involved,  the 
act,  In  brief  outline.  Is  as  follows: 

"Section  1.  The  water  of  all  sources  of  water  supply  within  the  bounda- 
ries of  the  state,  whether  above  or  beneath  the  surface  of  the  ground,  belongs 
to  the  public. 

"Sec.  2.  Subject  to  existing  rights,  all  such  water  may  be  appropriated  for 
beneficial  use  as  provided  In  this  act  and  not  otherwise.    •     *     * 

•'Sec.  84.  Nothing  In  this  act  contained  shall  impair  the  vested  right  of 
any  person  to  the  use  of  water,  nor  shall  the  right  of  any  person  to  take  and 
use  water  be  impaired  or  affected  by  any  of  the  provisions  of  this  act  where 
appropriations  have  been  Initiated  in  accordance  with  law  prior  to  the  ai>- 
proval  of  this  act." 

Whenever  a  petition  signed  by  one  or  more  water  users  on  any  stream  or 
stream  system?  Is  presented  to  the  state  engineer,  requesting  a  determination 
of  relative  rights  of  various  claimants  to  the  waters  thereof,  If  on  Investiga- 
tion the  facts  warrant  it,  the  engineer  shall  enter  an  order  granting  the  pe- 
tition, and  proceed  to  make  a  determination.  In  the  absence  of  such  a  peti- 
tion, it  Is  the  duty  of  the  engineer  to  enter  such  an  order  of  determinatloa  of 
any  stream  selected  by  him,  coniuienclng  on  the  streams  in  the  order  of 
their  importance  for  irrigation.     Section  18. 

As  soon  as  practicable  after  the  order,  the  engineer,  for  a  period  of  four 
consecutive  weeks,  must  publish  a  notice,  setting  forth  the  fact  of  the  order, 
tlie  pendency  of  the  proceedings,  the  date  when  his  examinations  will  com- 
mence, and  requiring  all  clalnaints  to  make  proof  of  their  claims.    Section  19. 
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Begrlnnlng  at  tbe  time  fixed  In  the  notice,  the  engineer  must  Investigate 
the  flow  of  the  stream,  the  diverting  ditches,  the  lands  Irrigated,  make  sur- 
veys, and  prepare  maps  shoiwlng  the  course  of  the  stream,  the  location  of  each 
ditch  or  canal,  the  area,  outline  and  character  of  culture  of  each  parcel  of 
land  upon  which  the  water  of  the  stream  has  been  used,  and  gather  such 
other  data  and  Information  as  may  be  essential  to  a  proper  determination  of 
water  rights  in  the  stream.    Sections  20  and  21. 

On  filing  his  measurements  and  maps,  the  engineer  mast  give  notice  of  the 
date  when  be  will  commence  taking  proofs,  and  fix  a  date,  not  less  than  60 
days  thereafter,  prior  to  which  the  proofs  must  be  filed.  Service  of  this  no- 
tice is  required  to  be  made  by  publication  in  one  or  ntore  newspapers  for  a 
period  of  four  consecutive  weeks,  and  by  registered  mall  or  delivery  to  each 
claimant  In  person.  With  each  notice  by  registered  mall,  a  blank  form  must 
be  Inclosed,  on  which  the  claimant  Is  required  to  present  in  writing  all  par- 
ticulars necessary  for  the  determination  of  his  right.  He  must' state  the  na- 
ture of  the  right  or  use  on  which  his  claim  la  based,  a  description  of  the 
woi^s  of  diversion  and  distribution,  the  date  of  begiiming  and  completing 
the  construction  of  such  works  and  of  any  wilargement'?,  the  dimensions  of 
the  ditches,  the  date  when  the  water  was  first  used  for  Irrigation  or  for 
other  beneficial  purposes,  and,  If  for  Irrigation,  the  amount  of  land  reclaimed 
'the  first  and  subsequent  years,'  with  tlie  dates  of  reclamation,  the  area  and 
location  of  lands  Intended  to  be  Irrigated,  the  character  of  the  soil,  the  kind 
of  crops,  and  such  other  facts  as  will  show  the  nature  and  extent  of  his  right, 
and  bis  compliance  with  the  law.    Sections  22  and  2S. 

This  statement  must  be  under  oath.    Section  24. 

At  the  time  fixed  in  the  notice,  the  engineer  is  to  commence  taking  proofs, 
and  proceed  therewith  during  the  time  fixed  In  the  notice,  after  which  no 
proofs  shall  be  recrfved  or  filed  unless  the  time  Is  extended  therefor  by  the 
state  engineer.  If  any  claimant  neglects  or  refuses  to  make  proof  of  his  claim 
within  {he  time  fixed,  the  state  engineer  shall  determine  the  right  of  such 
claimant  frwn  such  evidence  as  he  a^ty  obtain,  or  may  have  on  file  In  his 
office  In  the  way  of  maps,  plats,  surveys,  and  transcripts,  but  exceptions  to 
sn<d»  d^temdnatlons  may  be  filed  in  court.    Section  25. 

Any  person  interested  In  the  water  of  a  stream,  who  has  not  been  served, 
and  has  no  actual  knowledge  of  the  pendency  of  the  proceedings,  may  at  any 
time  within  six  months  after  the  entry  of  the  ^igineer's  determination  file 
a  petition  to  Intervene.    Section  26. 

As  soon  as  practicable  after  expiration  of  the  time  for  filing  proofs,  the 
engineer  must  assemble  and  certify  an  abstract  of  all  proofs,  and  cause  the 
same  to  be  printed.  He  mast  also  prepaid  a  notice,  fixing  the  time  and  place 
when  and  where  evidence  taken  by  or  filed  with  htm  shall  be  open  to  in- 
spection of  all  Interested  parties  for  a  period  of  not  less  than  ten  days.  A 
copy  of  this  notice  and  abstract  must  be  delivered  by  the  engineer,  or  sent 
by  registered  mail,  to  each  person  who  has  api)eared  and  filed  proofs,  at  least 
thirty  days  prior  to  the  first  day  of  such  period  of  inspection.    Section  28. 

If  any  person  claiming  an  Interest  desires  to  object  to  any  other  claim,  he 
may  Initiate  a  contest  by  filing  in  writing  with  the  engineer  a  written  state- 
ment under  oath,  setting  forth  the  grounds  of  the  prtqjosed  contest  Th6 
contestant  n»y,  if  he  prefers,  accomplish  the  same  purpose  by  filing  later 
with  the  clerk  of  the  court  in  which  the  adjudication  will  be  made  his  excep- 
tions to  the  engineer's  determination.  When  a  notice  of  contest  has  been 
filed  with  the  engineer,  it  is  his  duty  to  fix  a  tlmfe  and  place  for  the  hearing. 
Notice  to  all  parties  to  the  contest  must  be  served  and  return  made  in  the 
same  manner  as  in  civil  actions  in  the  district  courts  of  the  state,  or  it  may 
be  s«it  by  registered  mall,  and  the  receipt  of  such  notice  constitutes  valid 
and  legal  service.  Witnesses  who  neglect  or  refuse  to  .  attend  and  testify 
may  be  ccxnpelled  by  the  district  court  to  do  sa  The  evid^ice  will  be  con- 
fined to  the  subjects  enumerated  In  the  notice  of  contest  and  the  reply,  and 
must  be  reported  and  transcribed  in  its  entirety.    Sections  29,  30,  35. 

As  soon  as  possible  after  the  hearing  of  contests,  the  engineer  must  make 
and  record  la  his  office  an  order  determining  and  establishing  the  several 
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rights  to  the  waters  ot  the  stream,  and  at  any  Hate  wltfaln  90  dai^s  there- 
after he  may,  for  good  cause  shown,  reopen  the  proceedings  and  grant  a  re- 
hearing. Hie  order  of  determination  must  be  printed,  and  a  copy  delivered 
or  sent  by  registered  mall  to  eatdi  person  who  has  appeared  In  the  proceed- 
ing, by  Intervening,  contesting,  or  filing  proof  of  his  claim.    Section  33. 

As  soon  as  practicable  thereafter  a  certified  copy  of  the  determination  of 
the  engineer,  tx>gether  with  the  original  evidence  and  a  transcript  of  the  tes- 
timony filed  with  or  taken  by  him,  must  be  filed  with  the  clerk  of  the  district 
court  of  the  county  In  which  further  proceedings  are  to  be  had.  It  Is  then 
the  duty  of  the  engineer  to  procure  a  court  order  fixing  the  time  for  hearing. 
A  copy  of  this  order  must  be  sent  by  registered  mall  to  each  party  to  whom 
a  copy  of  the  order  of  determination  is  required  to  be  sent.  The  notice  must 
also  be  published  four  consecutive  weeks  in  some  newspat>er  of  general  cir- 
culation published  in  each  county  in  which  such  atreaid  system,  or  any  part 
thereof,  is  located.  Proof  of  service  and  publication  must  be  filed  with  the 
clerk  of  the  court.    Section  34,  as  amended  by  St.  1915,  e.  253,  §  4. 

At  least  five  days  before  the  hearing  in  court  any  Interested  party,  who  Is 
aggrieved  or  dissatisfied  with  the  determination  of  the  engineer,  may  file  a 
notice  of  exception  thereto,  a  copy  of  which  must  be  served  on,  or  transmit- 
ted by  registered  mail  to,  the  en^^eer.  At  the  hearing  the  engineer's  deter- 
ndnation,  the  statements  of  claims,  and  the  exertions  shall  ooi^tute  the' 
only  pleadings.  If  no  exceptions  are  filed,  the  court  must  enter  a  decree 
afllrming  the  order  of  detetmlnation.  It  exceptions  have  been  filed,  all  par- 
ties In  Interest,  who  have  4one  so,  must  appear  in  person  or  by  counsel,  and 
the  court  must  hear  them,  and  all  proceedings  "shall  be,  as  near  as  may  be. 
In  accordance  with  the  rules  governing  civil  actions."  Section  35,  as  amended 
by  St.  1915,  §  5.  ■  - 

"For  further  Information  on  any  subject  In  controversy  the  court  may  em- 
ploy one  or  more  qualified  persons  to  investigate  and  report  thereon  nnder 
oath,  subject  to  examination  by  any  party  In  Interest  as  to  his  competency 
to  give  expert  testimcuy  thei-eon.  T^e  court,  may,  If  necessary,  refer  the 
case  or  any  part  thereof  for  sucii  further  evidence  to  be  taken  by  the  state 
engineer  as  it  may  direct,  andi  may  require  a  further  determination  by  him, 
subject  to  the  court's  Instructions. .  After  the  bearing,  the  court  shall  enter 
a  decree  affirming  or  modifying  the  order  of  the  state  engineer.  Upon  the 
hearing  the  court  may  assess  and  adjudge  against  any  party  sudi  costs  as 
it  may  deem  Just  and  equitable,  or  ma>  assess  the  costs  in  proportion  to  the 
amount  of  water  right  allotted.  Appeals  from  such  decree  may  be  taken  to 
the  supreme  court  by  the  state  engineer  or  any  party  in  Interest,  hi  the  same 
nmnuer  and  with  the  same  effect  as  in  dvU  cases."  Section  3^  as  amended 
by  St.  1915,  S  6. 

A  copy  of  the  decree  must  then  be  filed  in  the  office  of  the  state  engineer, 
and  thereafter,  sobject  only  to  the  provisions  of  the  law  relating  to  appeal, 
a  stay  of  proceedings  shall  be  in  full  force  and  effect.  Section  37,  as  amended 
by  St.  1915,  17. 

"From  and  after  the  filing  of  the  order  of  determination,  evidence,  and 
transcript  with  the  county  clerk  as  aforesaid,  and  during  the  time  the  hear- 
ing of  said  order  Is  pending  in  the  district  court,  the  division  of  water  from 
the  stream  involved  in  aueh  determination  shall  be  made  by  the  state  engi- 
neer in  accordance  with  said  order  of  determination."  Section  38,  as  amend- 
ed by  St  1915,  §  8. 

The  operation  of  the  order  of  determination  may  be  stayed  in  whole  or  in 
part,  pending  a  decree  by  the  court,  by  any  party  on  filing  a  bond  in  the  court 
where  the  proceeUiugs  are  i)endlng.  In  such  an  amount  as  the  Judge  may  fix; 
the  condition  of  the  'bond  being  to  pay  all  damages  that  may  accrue  by  rea- 
son of  the  stay.    Section  38,  as  amended  by  St.  1915,  §  9. 

"Upon  the  final  determination  of  the  relatlTe  rights  In  and  to  the  waters 
of  any  stream  system,  it  shall  be  the  duty  of  the  state  engineer  to  issue  to 
each  person  represented  in  such  determination  a  certificate  to  be  signed  by 
such  state  engineer,  and  bearing  the  seal  of  his  ofllce,  setting  forth  the  name 
and  post  oflice  address  of  the  owner  of  the  right,  the  date  of  priority,  extent 
and  purpose  of  such  right;  and  if  such  water  be  for  irrigation  purposes,  a. 
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'  'description  of  the  land,  by  legal  suMlrislons  when  possible,  to  which  said 
•water  Is  appurtenant.  Such  certificate  shall  be  transmitted  by.  the  state  engi- 
neer in  person  or  by  registered  mail  to  the  county  recorder  of  the  county  in 
•which  said  (right  is  located,  and  it  shall  be  the  duty  of  the  county  recorder 
upon  the  receipt  ot  a  recording  fee  of  one  dollar,  collected  as  hereinbefore 
provided,  to  record  the  same  in  a  book  especially  prepared  and  kept  for  that 
purpose,  and  thereupon  immediately  transmit  the  oertlflcate  to  the  respec- 
tive owners."    Section  51. 

"Any  person  feeling  hlmaelf  aggrieved  by  any  order  or  decision  of  the  state 
engineer,  acting  In  person  or  through  his  assistants  or  the  •water  conttnis- 
sioners,  affecting  his  interests,  when  such  order  or  dedsion  relates  to  the  ad- 
ministration of  determined  rights  or  is  made  pursuant  to  sections  52  to  88, 
inclusive,  of  ^hls  act,  may  have  the  same  reviewed  by  a  proceeding  for  that 
purpose.  In  so  far  as  may  be  in  the  nature  of  an  appeal,  which  shall  be  ini- 
tiated in  the  proper  court;  of  the  county  in  •which  the  nJatters  affected  or  a 
portion  thereof  are  situated.  The  proceedings  in  every  case  shall  be  heard 
and  tried  by  the  court,  and  shall  be  informal  and  summary,  but  full  oppor- 
tunity to  be  heard  8ball*be  had  before  judgment  is  pronounced.  And  no  such 
proceeding  shall  be  entertained  unless  notice  thereof,  containing  a  statement 
of  the  substance  of  the  order  or  decision  complained  of,  and  of  the  mianner 
In  which  the  same  Injuriously  affects  the  petitioner's  interests,  shall  have 
been  served  upon  the  state  engineer,  personally  or  by  registered  mall,  at  his 
office  at  the  State  Capitol  within  thirty  days  following  the  rendition  of  the 
order  or  decision  In  question.  A  similar  notice  shall  also  be  served  person- 
ally or  by  registered  mall  upon  the  i)erson  or  persons  who  may  have  been 
affected  by  such  order  or  decision.  Where  evidence  has  been  filed  with,  or 
testlnfony  taken  before,  the  state  engineer,  acting  as  aforesaid,  a  transcribed 
<»py  thereof,  or  of  any  specific  part  of  tlie  same,  duly  certified  as  a  true  and 
correct  transcript  in  the  manner  provided  by  law,  shall  be  received  in  evi- 
<ience  with  the  same. effect  as  if  the  reporter  were  present  and  testified  to 
the  facts  so  certified.  A  copy  of  said  transcript  shall  be  furnished  on  de- 
mand, at  actual  cost,  to  any  person  affected  by  such  order  or  decision,  and 
to  all  other  persons  on  payment  of  a  reasonable  amondt  therefor,  to  be  fixed 
by  the  state  engineer.  No  bond  shall  be  required  except  a  stay  is  desired, 
and  the  proceedings  herein  provided  for  shall  not  be  a  stay  unless,  within 
Ave  days  following  the  service  of  notice  thereof,  a  bond  shall  be  filed  in  an 
amount  to  be  fixed  by  the  court,  with  sureties  satisfactory  to  such  court, 
conditioned  to  perform,  the  Judgment  rendered  in  such  pk)ceedings.  Costs 
shall  be  paid  as  in  civil  cases  brought  in  the  district  court,  except  by  the  state 
engineer  or  the  state ;  and  the  practice  In  civil  cases  shall  apply  and  be  con- 
sistent with  the  informal  and  summary  character  of  such  proceedings,  as 
herein  provided.  Appeals  may  be  taken  to  the  supremfe  court  from  the  judg- 
mleat  of  the  district  court  in  the  same  manner  and  with  the  same  effect  as  in_ 
other  dril  cases,  except  that  notice  of  appeal  must  be  served  and  filed  within' 
sixty  days  from  the  entry  of  Judgment  The  decision  of  the  state  engineer 
shall  be  prima  facie  correct,  and  the  burden  of  proof  shall  be  upon  the  party 
attacking  the  same.  Whenever  it  shall  appear  to  the  state  engineer  that  any 
litigation,  •v^hether  now  pending  or  hereafter  brought,  may  adversely  affect 
the  rights  of  the  public  in  water,  it  shall  be  his  duty  to  request  the  attorney 
•general  to  ai^ear  and  protect  the  interests  of  the  state."    Section  75. 

"Any  and  all  maps,  plats,  surveys,  and  evidence  on  file  in  the  office  of  the 
state  engineer  relating  to  any  proof  of  appropriation  Involved  In  the  proceed- 
ings for  the  determination  of  the  relative  rights  in  and  to  the  waters  of  any 
streanr  system,  obtained  or  filed  under  the  provisions  of  this  or  any  preced- 
ing act  relating  to  the  office  of  state  engineer,  shall  be  admissible  in  court 
and  shall  have  the'aame  force  and  effect  as  though  obtained  and  submitted 
under  the  provisions  of  this  act  as  amende^:  Provided,  that  at  least  ninety 
days  prior  to  the  rendering  of  his  order  of  determination  of  the  relative 
rights  in  and  to  the  waters  of  any  stream  system,  the  state  engineer  shall 
notify  all  parties  in  interest  of  his  intention  to  consider  such  maps,  plats,  and 
evidence,  and  of  his  intention  to  submit  his  findings  to  the  court  under  the 
provisions  of  this  act  as  amended;  such  notice  to  be  given  in  the  manner  pre- 
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Scribed  In  section  22  of  this  act  Within  sixty  days  after  such  notice,  any 
such  party  In  ipterest  may  file  with  the  state  engineer  any  additional  or  snp- 
plem'entary  maps,  plats,  surveya,  or  evidence,  or  objections  to  the  admissi- 
bility of  any  evidence  hitherto  presented  and  on  file  in  the  office  of  the  state 
engineer,  in  relation  to  bis  claim  of  water  right  or  adverse  to  the  claim,  ot 
claims  of  the  water  right  of  any  other  party  or  parties  in  lntei«st,  in  order 
so  to  perfect  his  claim  in  accordance  with  the  provlsloDS  of  this  amended  act, 
and  the  state  engineer  shall  consider  the  whole  thereof  in  rendering  such  or- 
der of  determination,  and  the  same  aball  become  a  part  of  the  record  which 
shall  be  submitted  to  the  court  as  provided  by  sections  34  to  39,  inclusive, 
of  this  act."    Section  8Sa,  as  amended  by  St  1915,  {  14. 

Chengr,  Etowner,  Price  &  Hawkins,  of  Reno,  Nev.,  for  plaintiffs. 

Geo.  B.  Thatcher,  Atty.  Gen.,  of  Nevada,  and  W.  M.  Kearney,  State 
Engineer,  of  Carson  City,  Nev.,  for  defendant. 

Morrison,  Ehinne  &  Brobeck  and  Edward  Hohfeld,  all  of  San  Fran- 
cisco, Cal.,  and  Hugh.H.  Brown  and  J.  H.  Evans,  both  of  Tonopah, 
Nev.,  amici  curiae.  • 

FARRINGTON,  District  Judge  (after  stating  the  facts  as  above). 
Plaintiffs  take  the  position  that  they  are  possessed  of  certain  prop- 
erty rights  in  the  waters  of  Humboldt  river,  which  were  perfected 
prior  to  the  passage  of  the  Nevada  Water  Law  of  1913,  and  prior 
to  1902,  when  the  office  of  state  engineer  was  created ;  that  there  never 
has  been  any  general  adjudication  of  the  rights,  or  relative  rights, 
of  plaintiffs,  or  other  appropriators,  to  the  waters  of  that  stream; 
consequently  the  proposed  determination  by  defendant,  being  an  ex- 
ercise of  something  more  than  administrative  authority,  will  impair 
plaintiffs'  vested  rights,  and  is  therefore  unconstitutional:  The  three 
main  contentions  are  as  follows : 

First,  that  the  statute  itself,  by  virtue  particularly  of  sections  2  and 
84,  does  not  contemplate  or  authorize  the  state  engineer  to  make  or- 
ders determining  and  establishing  the  several  rights  to  the  waters  of 
a  stream,  when  those  rights  were  initiated  and  perfected  prior  to 
1903,  or  prior  to  March  22,  1913,  the  date  of  the  1913  statute. 

Second,  that  the  legislative  declaration  contained  in  section  1  of  said 
Water  Law  of  1913,  which  reads,  "The  water  of  all  sources  of  water 
supply  within  the  boundaries  of  the  state,  whether  above  or  beneath 
the  surface  of  the  ground,  belongs  to  the  public,"  is  insufficient  to, 
and  does  not,  warrant  or  authorize  the  acts  done  and  threatened  to 
be  done  by  defendant,  as  state  engineer,  as  alleged  in  the  b;ll  of  com- 
plaint, because  the  waters  of  all  sources  of  water  supply  within  the 
boundaries  of  the  state  are  appropriated  or  unappropriated ;  if  appro- 
priated, they  belong  to  the  appropriator  thereof;  if  unappropriated, 
they  belong  to  the  United  States  government,  by  virtue  of  the  treaty 
of  the  United  States  of  America  and  the  United  Mexican  States  in 
1848,  and  by  virtue  of  the  Enabling  Act,  approved  March  21,  1864. 

Third,  that  the  statute,  beginning  with  section  18,  and  concluding 
with  section  58,  both  inclusive,  and  section  75,  and  sections  88a  and 
88b,  is  invalid,  because  thereby  it  is  sought  to  confer  upon  a  non-" 
judicial  officer  judicial  powers,  by  the  terms  of  the  statute  the  dis- 
trict courts  of  the  state  are  deprived  of  the  original  jurisdiction, 
vested  in  them  by  article  6,  section  6,  of  the  Nevada  Constitution,  and 
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that  it  makes  of  the  district  courts  appellate  courts,  when  the  district 
courts  have  "no  final  appellate  jurisdiction,  except  on  appeal  from  jus- 
tices' courts,  and  such  other  inferior  tribunals  as  may  be  established 
by  law,"  and  that,  where  the  district  court  has  appellate  jurisdiction, 
that  is  final,  and  no  appeal  lies  from  its  decision  to  the  Supreme  Court 
of  the  state  of  Nevada. 

[1]  The  first  contention  is  without  merit.  Manifestly,  the  whole 
scope  and  purpose  of  the  act  is  to  provide,  among  other  things,  for 
controlling  and  regulatiiig  the  use  of  water.  In  order  that  this  design 
may  be  accomplished,  it  is  necessary  to  provide  a  method  of  appropria- 
tion which  will  insure  that  each  new  right  be  located,  identiiied,  and 
described  as  accurately  as  possible.  It  is  also  necessary  that  all  ex- 
isting rights,  whethel-  they  accrued  before  or  after  the  creation  of  the 
office  of  state  engineer,  be  ascertained.  There  can  be  no  appropria- 
tion unless  there  is  water  to  appropriate.  There  can  be  no  just  dis- 
tribution of  the  waters  flowing  in  a  stream  among  those  entitled  there- 
to, until  their  respective  rights  and  necessities  are  known.  Appropria- 
tion or  regulation,  without  such  knowledge,  or  supervision,  which  does 
not  extend  to  and  include  early  vested  rights,  will  be  both  useless  and 
mischievous. 

The  act  begins  and  ends  with  a  disclaimer  of  any  purpose  to  impair 
vested  rights.  This  circimistance  may  be  significant,  but  it  does  not 
signify  that  state  determination  and  regulation  of  vested  rights  is  in- 
consistent with  their  maintenance  and  preservatioA.  If  such  rights, 
-accruing  prior  to  the  passage  of  the  act,  were  to  be  exempt  from  its 
operation,  it  is  singular  that  purpose  was  not  clearly  expressed. 

The  demand  for  regulation  is  more  and  more  insistent,  as  the  peo- 
ple of  the  state  come  to  understand  how  limited  is  the  supply,  how 
immeasurable  the  need  for  water,  and  hoW  essential  it  is  to  the  gen- 
eral welfare  that  every  stream  and  every  foot  of  water  within  our 
boundaries  should  perform  its  largest  possible  economic  service.  In 
addition  to  this  are  the  manifold  and  inevitable  embarrassments  and 
difficulties  which  arise  from  the  fact  that  practically  all  Nevada  water 
rights  are  undefined,  and  therefore  debatable.  One  who  has  located 
a  mining  claim  or  a  homestead  is  able  to  prove  up  before  the  proper 
officials,  and  to  obtain  a  patent  defining  accurately  the  tract  of  land 
to  which  he  is  entitled.  In  the  earlier  decisions,  particularly  those 
rendered  after  the  doctrine  of  riparian  ownership  was  declared"  to  be 
unsuited  to  our  conditions,  in  an  endeavor  to  define  conflicting  rights 
with  some  degree  of  certamty,  the  courts  occasionally  awarded  to 
each  party  in  due  order  the  use  of  a  fixed  and  measurable  portion 
of  the  stream  in  controversy.  While  this  afforded  a  ready  and  usually 
satisfactory  method  of  adjustment  between  the  immediate  litigants, 
it  was  wholly  inconsistent  with  the  principle  that  each  appropriator's 
right  to  the  use  of  water  is  limited  within  his  appropriation  to  the 
amount,  applied  economically,  which  is  necessary  to  accomplish  the 
beneficial  purpose  for  which  the  appropriation  was  made.  For  irriga- 
tion this  amount  varies  with  the  varying  humidity  of  each  season. 

In  the  case  of  Gotelli  v.  Cardelli,  26  Nev.  382,  69  Pac.  8,  there  was 
a  decree  awarding  plaintiffs  all  the  water  their  ditch  would  carry. 
This  decree  was  held  to  be  erroneous,  and  the  trial  court  was  ordered 
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to  modify  it,  by  eliminating  all  directions  touching  any  fixed  quantity 
or  volume  of  water. 

More  than  700  persons  and  corporations  claim  rights  to  use  water 
from  the  Humboldt  river.  For  the  most  part  these  claims  are  un- 
certain and  indefinite ;  the  uncertainty  of  each  affects  and  adds  to  the 
indefiniteness  of  every  subsequent  appropriation.  When  these  claims 
are  adjudicated,  so  they  can  be  measured  and  identified  with  approxi- 
mately the  same  precision  which  characterizes  a  deed  conveying  a 
parcel  of  land,  much  will  be  added  to  the  value  of  "the  rights,  and  the 
temptation  to  turn  surplus  water  into  the  sagebrush,  in  order  to  pre- 
vent others  from  acquiring  adverse  rights,  will  be  removed. 

It  is  within  the  legislative  power  to  enact  laws  designed  to  remedy 
such  general  confusion  and  uncertainty  as  to  titles,  and,  when  the 
public  interest  demands  it,  to  require  a  party,  in  actual  possession  and 
claiming  perfect  title,  to  appear  before  a  properly  constituted  tribu- 
nal and  establish  title  by  a  judicial  proceeding.  This  was  the  method 
pursued  in  settling  San  Francisco  titles  after  the  records  had  been 
destroyed  in  the  great  fire  of  1906,  and  also  by  the  United  States  in 
determining,  as  between  itself  and  claimants  under  Mexican  grants, 
the  title  to  property  in  California.  American  Land  Co.  v.  Zeiss,  219 
U.  S.  47,  60,  31  Sup.  Ct.  200,  55  L.  Ed.  82. 

That  determination  and  control  of  all  water  rights,  without  regard 
tp  the  date  of  acquisition,  is  contemplated  and  required  by  the  Water 
I^w,  is  too  obviqus  to  admit  of  discussion.  The  question  is  whether 
the  scheme  provided,  in  so  far  as  it  is  alleged  to  prejudice  the  rights 
of  these  plaintiffs,  is  unconstitutional. 

[2]  Any  extended  discussion  of  plaintiffs'  second  contention  would 
be  largely  academic,  and  could  lead  to  no  profitable  or  decisive  con- 
clusion. Section  1  of  the  act  declares  that  the  water  of  all  sources 
of  water  supply  within  the  boundaries  of  the  state,  whether  above 
or  beneath  the  surface  of  the  ground,  belongs  to  the  public.  Section 
84  provides  that  nothing  in  the  act  "shall  impair  the  vested  right  of 
any  person  to  the  use  of  water."  In  section  2  all  such  waters,  "sub- 
ject to  existing  rights,"  are  declared  to  be  open  to  appropriation. 

For  years  the  national  government  has  consistently  recognized  and 
respected  rights  acquired  by  appropriation  to  the  use  of  water.  It 
has  conformed  to  the  state  statutes  regulating  the  acquisition  of  un- 
appropriated waters ;  and  when  its  proprietary  interest  in  the  use  of 
running  water  has  come  in  conflict  with  that  of  the  individual,  it  has, 
like  the  individual,  resorted  to  the  courts  for  settlement  and  adjust- 
ment. In  Act  July  26,  1866,  c.  262,  §  9,  the  Congress  of  the  United 
States  declared: 

"That  whenever,  by  priority  of  possession,  rights  to  the  use  of  water  fqr 
mining,  agricultural,  manufacturing,  or  other  purposes,  have  vested,  arid 
accrued,  and  the  same  are  recognized  and  acknowledged  by  the  local  cnstoms, 
lawR,  and  the  decisions  of  courts,  the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  In  the  same."  14  Stat.  253  (Comp, 
St.  1916,  §  4647). 

This  was  followed  March  3,  1877,  by  an  act  to  provide  for  the  sale 
of  desert  lands  in  Nevada  and  other  states,  in  which  this  language 
occurs : 
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"The  right  to  the  use  of  water  by  the  person  so  conducting  the  same,  on  or 
to  any  tract  of  desert  land  of  six  hundred  and  forty  acres  shall  depend  upon 
bona  fide  prior  appropriation ;  and  such  right  shall  not  exceed  the  amount  of 
water  actually  appropriated,  and  necessarily  used  for  the  purpose  of  Irriga- 
tion and  reclamation ;  and  all  surplus  water  over  and  above  such  actual  ap- 
propriation and  use,  together  with  the  water  of  all  lakes,  rivers  and  other 
sources  of  watCT  supply  upon  the  public  lands  and  not  navigable,  shall  re- 
main and  be  held  free  for  the  appropriation  and  use  of  the  public  for  Irriga- 
tion, mining  and  manufacturing  purposes  subject  to  existing  rights."  19  Stat. 
377,  a  107  (Comp.  St  1916,  |  4674). 

Long  prior  to  the  act  of  1866,  the  doctrine  of  appropriation  was 
approved  and  recognized  in  all  the  Pacific  Coast  states.  In  Tones  v. 
Adams,  19  Nev.  78,  6  Pac.  442,  3  Am.  St.  Rep.  788,  Reno  S.  M.  & 
R.  Works  V.  Stevenson,  20  Nev.  269,  21  Pac.  317,  4  L.  R.  A.  60,  19 
Am.  St.  Rep.  364,  and  Walsh  v.  Wallace,  26  Nev.  299,  67  Pac.  914, 
99  Am.  St.  Rep.  692,  it  was  announced  that  the  doctrine  of  riparian 
rights  has  no  place  in  the  law  of  Nevada. 

The  statutory  declaration  that  all  waters  within  the  state  belong 
to  the  public  can  hardly  be  construed  as  a  claim  of  title  on  the  part 
of  the  state  to  such  usufructuary  rights  as  had  already  vested  when 
the  act  was  adopted.  Both  the  state  and  national  governments  con- 
cede and  have  granted  the  privilege  of  acquiring  rights  to  the  use  of 
water  by  appropriation,  and  it  was  by  appropriation  that  the  vested 
rights  alleged  in  the  present  bill  to  be  in  danger  of  infringement  were 
secured.  The  titles  thus  obtained  are  not  those  df  the  sovereign ;  they 
are  no  more  than  proprietary,  and  as  such  they  are  subject  to  the  same 
sovereign  authority  and  control  which  the  state  exercises  over  other 
privately  owned  real  estate  within  its  boundaries. 

The  idea  that  the  individual  has  a  vested  right  to  enjoy  the  use  of 
running  water  without  public  regulation  or  control  is  subversive  of 
the  sovereignty  of  the  state.  The  state  cannot  divest  itself  of,  or  sur- 
render, grant,  or  bargain  away,  this  authority.  Whenever  the  .gen- 
eral public  morals,  health,  safety,  or  welfare  demand  it,  it  becomes 
the  duty  of  the  state  to  exercise  its  police  power  of  regulation  and 
control,  to  the  end  that  the  individual  may  be  restrained  from  exercis- 
ing rights  of  ownership  or  possession  to  the  substantial  injury  of 
others,  or  to  the  detriment  of  the  community ;  and  this  restraint  may 
be  such  as  the  Legislature  in  its  wisdom  deems  reasonable  and  expedi- 
ent. 

Water  is  not  capable  of  permanent  private  ownership;  it  is  the  use 
of  water  which  the  state  permits  the  individual  to  appropriate.  The 
water  itself,  so  the  statute  declares,  belongs  to  the  public.  The  pro- 
vision that  the  state  may  by  law  provide  active,  efficient  r^^lation 
covering  the  distribution  and  use  of  water  can  no  longer  be  challenged, 
either  for  want  of  power  on  the  part  of  the  state,  or  on  the  ground 
that  such  regulation  is  not'  essential  to  the  peace  and  welfare  of  the 
public.  Ormsby  County  v.  Kearney,  37  Nev.  314,  336,  351-354,  142 
Pac.  803;  In  re  Willow  Creek,  74  Or.  610,  617,  144  Pac.  505,  146 
Pac.  475;  Holden  v.  Hardy,  169  U.  S.  366,  392,  18  Sup.  Ct.  383,  42 
L.  Ed.  780;  Hudson  Water  Co.  v.  McCarter,  209  U.  S.  349,  355, 
28  Sup,  Ct.  529,  52  L.  Ed.  828,  14  Ann.  Cas.  560;  Pacific  Live  Stock 
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Co.  V.  Oregon  Water  Board,  241  U.  S.  440,  448,  36  Sup.  Ct.  637, 
60  L.Ed.  1084. 

[3]  Plaintiffs'  third  contention  presents  the  most  serious  question 
we  have  to  investigate.  At  the  outset  it  is  well  to  recur  to  the  fol- 
lowing well-established  principles : 

First.  The  presumptions  are  all  in  favor  of  the  validity  of  a  state 
statute,  attacked  on  the  ground  that  it  conflicts  with  the  state  Con- 
stitution. 

Second.  If  a  state  statute,  as  construed  by  the  highest  state  court, 
conflicts  with  the  federal  Constitution,  it  is  the  duty  of  the  federal 
courts  tc^  so  declare. 

Third.  If  the  question  involves  merely  the  conformity  of  the  act 
with  the  state  Constitution,  the  decisions  of  the  highest  state  court 
are  final  and  conclusive.  In  such  a  case  a  federal  court  is  reluctant 
to  declare  a  state  statute  unconstitutional  before  the  question  has  been 
considered  and  determined  by  the  state  tribunal.  Michigan  Central 
Railroad'  v.  Powers,  201  U.  S.  245,  291,  26  Sup.  Ct.  459,  50  L.  Ed. 
744;  American  Land  Co.  v.  Zeiss,  219  U.  S.  48,  65,  31  Sup.  Ct.  200, 
55  L.  Ed.  82;  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112,  154, 
17  Sup.  Ct.  56,  41  L.  Ed.  369;   McGehee  on  Due  Process  of  Law,  37. 

[4]  The  court  will  hear  only  those  objecting  to  the  constitutionality 
of  ^n  act  who  are  affected  by  its  alleged  unconstitutionality  in  tl^ 
particulars  complained  of.  In  the  recent  case  of  Ormsby  County  v. 
Kearney,  37  Nev.  314,  142  Pac.  803,  on  appeal  from-  the  district  court 
for  Humboldt  county,  the  Supreme  Court  of  this  state  had  under  con- 
sideration the  Water  Law  as  enacted  in  1913.  The  purpose  of"  the 
action  was  to  restrain  the  state  engineer  from  proceeding  under  that 
statute,  and  the  result  was  an  order  directing  the  district  court  to 
modify  the  temporary  injunction,  "so  as  to  only  restrain  the  state 
engineer  from  making  determinations  which  would  in  any  way  impair 
vested  rights";  but  what  acts  of  determination  would  impair  vested 
water  rights  was  not  indicated,  otherwise  than  as  the  court  held  that 
the  act  was  unconstitutional  in  so  far  as  it  autiiorized  the  engineer  to 
make  decrees  which  were  final  and  conclusive.  The  majority  of  the 
court  were  of  the  opinion  that  the  state,  in  the  exercise  of  its  police 
power  to  prescribe  laws  for  the  general  welfare,  could  provide  for 
inspection  and  regulation  of  the  waters  and  water  courses  of  the  state, 
and  exercise  a  superintending  control  over  them ;  that  the  Water  Law 
of  1913,  giving  the  state  engineer  the  right  to  institute  proceedings 
to  determine  water  rights,  if  construed  as  administrative  only,  and  not 
to  impair  vested  rights,  was  valid ;  and  that  the  state  engineer  could 
lawfully  take  evidence  and  determine  water  rights  for  administrative 
purposes. 

In  order  to  understand  how  and  to  what  extent  the  court  declared 
the  law  of  1913  unconstitutional,  it  will  bp  necessary  to  examine  the 
decision  and  tlie  statute.  Section  44  of  the  act  of  1913  in  terms  de- 
clares that: 

"The  final  orders  or  decrees  of  the  state  engineer,  in  the  proceedings  pro- 
vided by  law  for  the  adjudication  and  determination  of  rights  to  the  use  of 
the  wnters  in  tliis  state,  shall  be  conclusive  as  to  all  prior  appropriations,  and 
the  rights  of  all  existing  claimants  upon  the  stream  or  other  body  of  water 
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lawfully  embraced  In  the  adlndlcatl<H),  subject,  howerer,  to  the  provisions  of 
law  for  appeals,  rehea  rings  and  for  the  reopening  of  the  orders  or  decrees 
therein." 

If  the  proceedings  were  reopened,  the  rehearings  could  be  had  only 
before  the  state  engineer.  The  only  appeal  granted  was  to  the  district 
court;  but  as  that  court,  under  the  Constitution,  had  and  could  exercise 
no  such  appellate  jurisdiction,  the  act  had  the  effect  of  making  the  de- 
termination of  an  administrative  officer  a  final  adjudication  of  property 
rights,  from  which  there  could  be  no  appeal.  The  court  verj'  properly 
held  the  act  unconstitutional  in  tliis  respect.  Ormsby  County  v.  Kear- 
ney, supra,  37  Nev.  356,  379,  384,  385,  142  Pac.  803. 

In  the  act  as  amended,  section  44  was  repealed.  Sections  40,  41,  42, 
and  43,  relating  to  the  practice,  undertakings;  and  costs  on  appeal  from 
the  decrees  of  the  district  court  made  on  appeal  to  that  court  from  the 
final  order  of  the  state  engineer,  were  also  repealed.  The  last  clause 
of  section  33,  giving  the  detemunation  of  the  state  engineer  full  force 
and  effect  from  and  after  the  date  of  its  entry  in  the  records  of  the 
state  engineer,  was  omitted.  In  the  amended  act,  the  determination  is 
permitted  to  have  no  efficiency  until  it  is  filed  in  the  district  court; 
thereafter  the  division  of  water  must  be  made  in  accordance  therewith, 
but  this  division  "may  be  stayed  in  whole  or  in  part  by  any  party  upon 
filing  a  bond  in  the  court  wherein  such  determination  is  pending." 
After  the  stay  bond,  the  order  of  determination  seems  to  be  shorn  of 
all  efficiency,  except  that  it  operates  as  a  pleading,  and  may  be  affirm- 
ed by  the  court,  without  trial,  if  no  exceptions  are  filed. 

The  provisions  imposing  fines  and  imprisonment  on  those  who  fail 
to  appear  and  make  proof  of  their  claims,  and  for  postponing  their  pri- 
orities to  the  later  priorities  of  claimants  whose  proofs  are  filed  in  ac- 
cordance with  the  provisions  of  the  act,  do  not  appear  in  the  statute 
as  amended.  For  those  whose  default  is  willful  or  negligent,  the  only 
detriment  prescribed  is  that  their  rights  must  be  determined  by  the 
state  engineer  from  such  evidence  as  he  may  obtain  or  have  in  his  pos- 
session; and  those  who  have  no  actual  knowledge  or  notice  of  the 
pendency  of  the  proceedings  may,  at  any  time  within  six  months  after 
entry  of  the  determination,  file  a  petition  in  intervention. 

Sections  34,  35,  36,  37,  38,  and  39  of  the  original  act  allowed  any 
party  aggrieved  by  the  order  of  determination  six  months  within  which 
to  perfect  an  af^al  to  the  district  court.  He  wals  required  to  file  an 
undertaking,  conditioned  to  prosecute  his  appeal  without  unnecessary 
delay,  and  also  to  pay  all  costs  and  damages  which  might  be  suffered 
by  the  party  to  whom  the  undertaking  was  given.  He  was  also  requir- 
ed to  file  in  the  district  court  a  certified  copy  of  the  order  api>ealed 
from,  and  all  testimony  and  records  offered  before  the  state  engineer, 
including  maps  and  measurements,  together  with  a  petition  setting  out 
his  cause  of  complaint. 

In  the  amended  act  the  aggrieved  party  is  only  expected  to  file  his 
exceptions.  There  is  no  appeal  from  the  determination  of  the  en- 
gineer to  the  district  court,  but  rather  a  continuation  in  that  court  of 
proceedings  commenced  by  and  before  the  state  engineer.  When  he 
has  made  his  determination,  he  must  file  it,  together  with  the  original 
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evidence  and  transcripts,  in  the  district  court;  he  must  tfien  apply  to 
the  court  to  have  the  matter  set  for  hearing ;  he  must  notify  each  in- 
terested party,  and  file  proof  of  service.  The  order  of  determination, 
the  statements  or  claims  of  claimants,  and  the  exceptions  to  the  order 
will  constitute  the  only  permissible  pleadings,  and  all  the  proceedings 
thereunder  are  had  as  nearly  as  may  be  in  accordance  with  the  rules 
governing  civil  actions.  If  necessary,  the  court  may  employ  experts 
to  investigate  and  report,  or  it  may  refer  the  case,  or  any  part  of  it,  to 
the  state  engineer  for  further  evidence  or  determination.  The  pro- 
ceedings culminate  in  a  decree  affirming  or  modifying  the  determina- 
tion. The  only  appeal  involving  the  order  of  determmation  provided 
for  in  the  amended  act  is  from  the  decree  of  tfie  district  court  to  the 
Supreme  Court.  There  is  no  provision  in  the  act  of  1915  which  de- 
clares that  the  determination  of  the  state  engineer  shall  at  any  time  be 
in  force  and  effect,  save  that,  pending  proceedings  in  court,  the  water 
may  be  distributed  in  accordance  therewith,  unless  such  distribution  is 
prevented  by  a  stay  bond. 

The  insistence  that  the  proceedings  provided  in  the  statute  as  amend- 
ed, are  tantamount  to  an  appeal  to  the  district  court,  as  authorized  in 
the  act  of  1913,  is  not  wefl  founded.  At  no  stage  does  the  determins*- 
tion  possess  any  of  the  characteristics  of  finality;  it  cannot  be  regarded 
as  terminating  between  the  parties  litigation  on  the  merits  of  the  case. 
It  contemplates  and  provides  for  further  information  and  testimony 
in  the  district  court,  before  a  final  decree  can  be  entered.  It  operates, 
not  as  a  judgment,  but  as  a  pleading,  or  the  findings  of  a  referee.  True, 
it  may  be  affirmed  without  additional  testimony,  if  no  exceptions  are 
filed.  This  is  equivalent  to  the  taking  of  a  decree  pro  confesso  when 
the  allegations  of  the  bill  are  sufficient  to  support  the  decree  asked. 
Simkins,  Federal  Equity  Suit,  p.  388.  A  similar  proceeding  occurs 
when  judgment  by  default  is  taken  against  a  defendant  who  fails  to 
answer  in  an  action  upon  contract  for  the  recovery  of  money  or  dam- 
ages only.    Rev.  Laws  Nev.  §  5236. 

It  is  insisted  that  the  amendments  of  1915  have  failed  to  accomplish 
their  purpose,  and  that  the  act  as  amended  is  still  bad,  in  that  it  vests 
judicial  power  in  a  nonjudicial  officer.  It  must  be  adinitted  that  the 
amended  act  imposes  duties  on  the  state  engineer  which  in  their  nature 
are  judicial,  but  whether  they  come  within  the  constitutional  inhibition 
is  the  question. 

Section  1,  art.  3,  of  the  Nevada  Constitution,  reads  thus: 
•  "The  powers  of  tfte  government  of  the  state  of  Nevada  shall  be  divided  into 
three  separate  departments — the  legislative,  the  executive  and  the  ludidal; 
and  no  persons  charged  with  the  exercise  of  powers  properly  belonging  to  one 
of  these  departments  shall  exercise  any  functions  appertaining  to  either  of 
the  others,  except  in  the  cases  herein  expressly  directed  or  permitted." 

Section  1,  art  6,  is  as  follows: 

"The  Judicial  power  of  this  state  shall  be  vested  in  a  Supreme  Court,  dis- 
trict courts,  and  in  justices  of  the  peace.  The  Legislature  may  also  establish 
courts,  for  municipal  purposes  only,  in  incorporated  cities  and  towns." 

It  is  argued  that  the  judicial  power  of  the  state  is  thus  completely  dis- 
tributed to  the  courts  mentioned,  and  consequently  the  Legislature  is 
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powerless  to  create  new  courts,  except  for  municipal  purposes  in  in- 
corporated cities  and  towns,  and  has  no  reserve  of  judicial  power  to 
confer  on  an  executive  officer. 

It  will  be  noted  that  a  complete  and  perfect  separation  of  powers 
is  not  made  by  the  Constitution  itself.  The  veto  power  gives  the  Gov- 
ernor a  qualified  negative  on  all  laws  proposed  by  the  Legislature.  The 
Lieutenant  Governor  presides  over  the  Senate,  and  has  a  casting  vote. 
Each  house  of  the  Legislature  is  the  judge  of  the  qualification!.',  elec- 
tion, and  returns  of  its  own  members;  and  the  Senate  is  a  high  court 
for  the  trial  of  impeachments.  Thus  the  Governor  and  Lieutenant 
Governor  exercise  legislative  power,  and  the  Legislature  exercises  ju- 
dicial power. 

Again,  it  is  only  those  functions  appertaining  either  to  the  judicial 
or.Iegislative  departments,  which  an  executive  officer  is  prohibited  from 
exercising.  Apparently  it  is  not  the  exercise  of  all  judicial  authority, 
but  the  exercise  of  that  portion  of  the  judicial  authority  pertaining 
or  belonging  to  the  judicial  department,  which  is  forbidden.  Apt  and 
appropriate  language  certainly  could  have  been  employed  to  express 
complete  and  absolute  segregation,  if  such  had  been  the  design  of  the 
men  who  framed  and  adopted  the  Constitution.  It  was  this  thought 
which  led  our  Supreme  Court  to  say  in  Sawyer  v.  Dooley,  21  Nev. 
390,  396,  32  Pac.  437,  439: 

"It  Is  the  state  government  as  created  by  tbe  Constitution  wbldi  Is  divided 
Into  departmeats.  These  departments  are  each  charged  by  other  parts  of 
the  Constitution  with  certain  duties  and  functions,  and  it  is  to  these  that  the 
prohibition  Just  quoted  refers.  •  •  •  It  would  be  impossible  to  administer 
the  state  goremment,  were  the  officers  not  permitted  and  required,  in  many 
Instances,  to  discbarge  duties  in  their  nature  JudidaL" 

Hence  it  was  held  tlyit  executive  officers  might  be  charged  with  the 
duty  of  assessing  property,  and  required  to  act  as  a  board  of  equaliza- 
tion; for,  notwithstanding  the  fact  that  such  a  board  may  act  in  a 
judicial  capacity,  the  Constitution  nowhere  contemplates  that  the  judi- 
cial department,  as  organized  by  article  6,  shall  discharge  that  duty. 

It  is  impossible  to  say  that  all  acts  judicial  in  their  nature  are  within 
the  exclusive  province  of  the  judicial  department  of  the  government. 
Numerous  instances  may  be  cited  in  which  nonjudicial  officers  have 
been  required  to  exercise  functions  which  in  a  sense  are  judicial,  and 
yet  statutes  imposing  such  duties  have  been  held  to  be  constitutional. 
For  instance,  we  have  a  railroad  commission,  an  industrial  commission, 
a  public  service  commission,  a  tax  commission,  boards  of  equalization, 
and  boards  of  county  commissioners.  Not  one  of  these  bodies  is  a 
court,  and  yet  under  certain  circumstances  each  is  authorized  to  require 
the  presence  of  witnesses,  to  listen  to  evidence,  to  hear  argument,  to 
ascertain  facts,  to  apply  existing  law  thereto,  and  to  enter  decisions 
seriously  affecting  the  rights  of  individuals.  Such  judicial  power  ex- 
ercised by  nonjudicial  officers  is  termed  quasi  judicial,  to  distinguish 
it  from  the  judicial  power  which  devolves  upon,  and  may  be  exercised 
only  by,  the  courts. 

The  ultimate  purpose  for  which  the  adversary  proceedings  are  had 
is  a  most  important  factor  in  determining  their  character.  At  the  close 
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of  the  chapter  on  Separation  of  Powers,  section  753,  in  his  work  on  the 
Constitution,  Willoughby  says: 

"There  Is  no  constitutional  objection  to  vesting  the  performance  ot  acta 
essentially  Judicial  In  character  In  the  hands  of  the  executive  or  administra- 
tive agents,  provided  the  performance  of  these  functions  Is  properly  incidental 
to  the  execution  by  the  department  in  question  of  functions  peculiarly  its 
own." 

In  Landowners  v.  People,  113  lU.  296,  309,  it  is  said: 

"Judicial  power  has  never  been  held  to  apply  to  those  cases  where  Judgment 
is  exercised  as  incident  to  the  execution  of  a  ministerial  power,  nor  has  it 
ever  been  held  the  exercise  of  ministerial  power  by  the  courts,  within  the 
meaning  of  this  article,  where  they  have  been  compelled  to  exercise  a  minis- 
terial act  as  an  incident  to  the  exercise  of  Judicial  power." 

If  a  judicial  hearing  is  had  before  a  legislative  body  to  ascertain 
facts  upon  which  to  base  legislation,  the  hearin|;  will  be  quasi  judicial, 
even  though  it  may  have  been  conducted  in  strict  accordance  with  the 
practice  in  civil  cases;  it  is  merely  preliminary  and  incidental  to  the 
legislative  act.  It  is  in  no  sense  a  function  properly  appertaining  to  the 
judicial  department  of  the  state  government. 

Again,  an  aggrieved  shipper  lodges  with  the  Railroad  G)mmissiou 
a  complaint,  alleging  that  certain  charges  are  extortionate,  unjust,  and 
discriminatory ;  interested  parties  are  notified ;  they  appear ;  witnesses 
are  summoned,  examined,  and  cross-examined;  there  are  arguments 
by  the  adverse  parties ;  but  the  Commission — and  this  is  significant — 
must  determine  that  the  allegations  are  true,  that  the  prevailing  rates 
are  extortionate,  unjust,  or  discriminatory,  before  it  may  by  order  es- 
tablish and  fix,  in  lieu  tliereof,  rates  which  shall  thereafter  prevail.  In 
all  this  there  is  no  encroaching  on  the  judicial  power.  The  authority 
to  determine  what  is  a  reasonable  rate  to  be  charged  by  a  common 
carrier,  or  a  public  utility,  is  legislative,  and  not  judicial,  in  the  con- 
stitutional sense.  The  Constitution  nowhere  imposes  on  the  courts  the 
duty  of  making  such  investigations  and  determinations  preparatory 
to  and  in  aid  of  legislative  acts.  Hence  they  cannot  be  regarded  as 
functions  appertaining  to  the  judicial  department.  Southern  Pacific 
Co.  V.  Bartine  (C.  C.)  170  Fed.  725,  773 ;  Idaho  Power,  etc.,  Co.,  v. 
Blomquist,  26  Idaho,  222,  141  Pac.  1083,  Ann.  Cas.  1916E,  282. 

Similarly,  the  Industrial  Commission  has  been  invested  with  author- 
ity, and  charged'  with  the  duty  of  hearing  evidence  and  determining 
the  facts  which  must  be  found  to  exist  before  any  claim  for  compensa- 
tion of  injured  workmen  may  be  allowed.  It  is  held  that  such  a  com- 
mission is  not  a  court,  but  an  administrative  body,  which  in  the  course 
of  its  duties  fhay  decide  questions  of  law  and  fact.  In  so  doing,  it 
acts  quasi  judicially,  but  is  not  vested  with  judicial  power  in  the 
constitutional  sense.  Borgnis  v.  Falk  Co.,  147  Wis.  327,  358,  133  N. 
W.  209,  37  L.  R.  A.  (N.  S.)  489. 

Judicial  power,  in  the  constitutional  sense,  is  something  more  than 
authority  to  hear  and  determine ;  it  includes  the  power  to  decide  finally 
and  conclusively,  and  also  power  to  carry  its  determination  into  effect. 
Judicial  power  is  defined  by  Mr.  Justice  Miller  as  the — 
"liower  of  a  court  to  decide  and  pronounce  a  Judgment  and  carry  it  into 
effect  betwuen  ijersons  who  bring  a  case  before  it  for  decision." 
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See  Western  Metal  Suf^y  Co.  v.  PiUsbury,  172  Cal.  407,  412,  156 
Pac.  491,  493 ;  Muskrat  v.  United  States,  219  U.  S.  346,  356,  31  Sup. 
Ct.  250,  55  L.  Ed.  246;  IMstrict  of  Columbia  v.  Eslin,  183  U.  S.  62, 
65,  22  Sup.  Ct.  17,  46  L.  Ed.  85;  Gordon  v.  United  States,  117  U. 
S.  697;  Interstate  Commerce  Com.  v.  Brimson,  154  U.  S.  447,  481, 
14  Sup.  Ct.  1125,  38  L.  Ed.  1047. 

In  Underwood  v.  McDuffee,  15  Mich.  361,  368,  93  Am.  Dec.  194, 
196,  the  court  said : 

"No  action  wUch  is  merely  preparatory  to  an  order  or  Judgment  to  be  ren- 
dered by  some  dUterent  body  can  be  properly  termed  Judicial.  A  master  in 
chancery  often  has  occasion  to  consider  questions  of  law  eind  of  fact,  but  no 
one  ever  supposed  him  to  possess  Judicial  power.  A  Jury  in  a  court  of  record 
determines  all  the  facts  in  a  case,  but  the  Judicial  power  is  in  the  court  which 
enforces  the  verdict  by  Judgment  This  view  is  very  clearly  explained  by 
Kent,  C.  J.,  in  TiUotSOn  v.  Gbeetham,  2  Johns.  [N.  X.]  63  (3  Am.  Dea  4B0), 
where  it  was  held  that  the  sherifT  himself,  when  presiding  over  a  Jury  of 
inquest,  acted  ministerially,  because  he  had  no  power  to  give  Judgment. 
*  *  *  It  Is  the  inherent  authority,  not  only  to  decide,  but  to  make  binding 
orders  or  Judgments,  which  constitutes  Judicial  power;  and  the  instrumen- 
talities used  to  inform  the  tribunal,  whether  left  to  its  own  choice  or  fixed  by 
law,  are  merely  auxiliary  to  tliat  power,  and  operate  on  i>er8ons  or  things 
only  through  its  action,  and  by  virtue  of  it" 

In  McKnight  v.  Grant,  13  Idaho,  629,  637,  92  Pac.  989,  990,  121* 
Am.  St  Rep.  287,  290,  the  Supreme  Court  of  Idaho  says : 

"On  the  other  hand,  section  13  of  article  5  of  the  C!onstitutIon  was  never  in- 
tended to  prohibit  other  departments  of  the  state  government  than  the  Judi- 
cial from  exercising  some  Judicial  or  quasi  Judicial  functions.  We  think  by 
this  provision  it  was  rather  intended  to  preserve  to  the  Judicial  department  of 
the  state  government  the  right  and  power  to  flaally  determine  controversies 
between  parties  involving  their  rights  and  upon  whose  claims  some  decision  or 
judgment  must  be  rendered  or  determinatlou  made." 

It  was  held,  in  People  ex  rel.  Morgan  v.  Hayne,  83  Cal.  HI,  23 
Pac.  1,  7  L.  R.  A.  348,  17  Am.  St.  Rep.  211,  that  the  Supreme  Court 
Commissioners  of  that  state  in  reporting  facts  and  conclusions  of 
law,  are  not  exercising  judicial  power. 

In  1792  Congress  passed  an  act  requiring  the  Circuit  Courts  of  the 
United  States  to  examine  into  the  pension  claims  of  disabled  veterans 
of  the  Revolutionary  War,  to  determine  what  amount  of  pay  would  be 
equivalent  to  the  disability  incurred,  and  to  certify  the  same  to  the 
Secretary  of  War,  who  was  to  place  the  names  on  the  pension  list 
in  conformity  thereto,  unless  he  had  cause  to  suspect  imposition  or 
mistake,  in  which  event  he  might  withhold  the  pension  and  report  the 
case  to  Congress.  The  judges  were  of  the  opinion  that,  inasmuch  as 
their  determination  would  not  be  final,  but  could  be  suspended  by  an 
executive  officer,  the  duties  imposed  could  not  be  deemed  judicial. 
Hayburn's  Case,  2  DaU.  (Pa.)  409,  1  L.  Ed.  436. 

In  United  States  v.  Ferreira,  13  How.  40,  14  L.  Ed.  42,  the  Dis- 
trict Judge  of  Florida  w£is  authorized  by  an  Act  of  Congress  to  re- 
ceive and  adjudicate  certain  claims  against  the  United  States.  His 
decisions  allowing  claims,  together  with  the  evidence  on  which  he  act- 
ed, were  to  be  transmitted  to  the  Secretary  of  War,  and,  if  he  was 
satisfied  that  the  same  were  legal  and  just,  he  was  authorized  to  pay 
them.    The  Supreme  Court  declared: 
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"The  powers  conferred  by  the^  acts  of  Congress  up<m  the  Jndge,  as  well 
as  the  Secretary,  are.  It  1b  true,  judicial  In  their  nature.  For  Judgment  and 
discretion  must  be  exercised  by  both  of  them.  But  It  Is  nothing  more  than 
the  power  ordinarily  given  by  law  to  a  commissioner  appointed  to  adjust 
claims  to  lands  or  money  under  a  treaty,  or  special  powers  to  Inquire  into  or 
decide  any  other  particular  class  of  controversies  in  which  the  public  or 
Individuals  may  be  concerned.  A  power  of  this  description  may  constitution- 
ally be  conferred  on  a  Secretary  as  well  as  on  k  commissioner,  but  is  not  Ju- 
dicial In  either  case,  In  the  sense  In  which  judicial  i>ower  is  granted  by  the 
Constitution  to  the  courts  of  the  United  States." 

In  framing  the  amendments  of  1915,  the  Legislature  attempted,  and 
I  think  successfully,  to  provide  a  mode  for  transferring  proceedings 
and  records  from  the  state  engineer's  office  to  the  district  court, 
which  need  not  be  regarded  or  treated  as  an  appeal.  Even  if  it  were 
possible  to  view  the  transfer  as  an  a{^>eal,  and  therefore  not  permissi- 
ble under  our  Constitution,  we  are  not  at  liberty  to  do  so  if  the  trans- 
action is  reasonably  susceptible  of  a  different  construction  and  inter- 
pretation in  harmony  with  the  organic  law  of  the  state. 

A  similar  problem  was  presented  to  the  court  in  United  States  v. 
Ritchie,  17  How.  525,  15  L.  Ed.  236.  Congress  had  passed  an  act 
"to  ascertain  and  settle  private  land  claims  in  the  state  of  California." 
'Act  March  3,  1851,  c.  41,  9  Stat.  631.  As  this  statute  has  been  the 
model  for  much  state  legislation  regulating  water  rights  in  the  arid 
states,  it  will  not  be  unprofitable  to  outline  briefly  its  salient  features. 
It  authorized  the  President  to  appoint  a  board,  consisting  of  three 
commissioners,  each  of  whom  was  to  serve  for  a  limited  period.  Be- 
fore this  board  all  persons  claiming  land  under  grants  from  the  Mexi- 
can or  Spanish  government  were  required  to  present  their  title,  with 
their  witnesses  and  evidence.  It  was  the  duty  of  the  board  to  hear 
and  examine  the  testimony,  both  of  the  claimants  and  of  the  United 
States,  and,  after  deciding  upon  the  validity  of  the  claim,  to  prepare 
two  certified  transcripts  of  their  proceedings  and  decision,  and  of  the 
papers  and  evidence  on  which  the  decision  was  founded.  They  were 
required  to  file  one  with  the  clerk  of  the  proper  United  States  Dis- 
trict Court,  and  the  other  with  the  Attorney  General  of  the  United 
States.  It  was  further  provided  that  the  filing  of  such  transcript  in 
the  District  Coiurt  should  ipso  facto  operate  as  an  appeal  for  the 
party  against  whom  the  decision  had  been  rendered,  but  if  such  losing 
party  failed  for  six  months  thereafter  to  file  with  the  cleric  of  the 
court  a  notice  of  his  intention  to  prosecute  the  appeal,  the  appeal 
should  be  regarded  as  dismissed.  It  was  the  duty  of  the  District 
Court,  after  considering  the  pleadings  and  the  evidence  on  which  the 
commission  had  acted,  and  such  further  evidence  as  it  might  order  to 
be  taken,  to  render  judgment.    It  was  further  enacted : 

"That  •  •  •  all  lands,  the  claims  to  which  shaU  not  have  been  present- 
ed to  the  said  commissioners  wltliln  two  years  after  the  date  of  this  act  shall 
be  deemed,  held,  and  considered  as  part  of  the  public  domain  of  the  United 
States,"  and  that  "the  final  decrees  rendered  by  the  said  commissioners 
•  •  •  shall  be  conclusive  between  the  United  States  and  the  said  claim- 
ants."   9  Stat.  6.33,  §§  13,  15. 

The  claim  of  the  plaintiff  Ritchie  to  a  large  tract  of  land  north  of 
San  Francisco  Bay  was  presented  to  the  board;  there  was  a  decision 
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in  his  favor,  which  was  subsequently  affirmed  in  the  United  States 
District  Court.  On  appeal  to  the  Supreme  Court  of  the  United  States, 
it  was  objected  that  the  law  was  unconstitutional,  because  the  board 
of  commissioners  was  not  a  court,  and  therefore  could  not  be  vested 
with  judicial  power,  or  render  a  judgment  from  which  an  appeal  could 
be  taken  to  the  district  court.  Mr.  Justice  Nelson,  speaking  for  the 
Supreme  Court,  said : 

"The  suit  In  tlie  District  Court  la  to  be  regarded  as  an  original  proceeding ; 
the  remoyal  of  the  transcript,  papers,  and  evidence  Into  It  from  the  board  of 
commissioners  being  but  a  mode  of  providing  for  the  Institution  of  the  suit  in 
that  court  Tbe  transfer,  It  Is  true,  Is  called  an  appeal ;  we  must  not,  how- 
ever, be  misled  by  a  name,  but  look  to  the  substance  and  Intent  of  the  pro- 
ceeding. Tbe  ZMstrlct  Court  Is  not  confined  to  a  mere  re-examination  of  tbe 
case  as  heard  and  decided  by  the  board  of  commissioners,  but  hears  the  case 
de  novo,  upon  the  papers  and  testimony  whldi  had  been  used  before  the 
tward,  they  being' made  evidence  in  the  District  Coturt,  and  also  upon  such 
further  evidence  as  either  party  may  see  fit  to  produce."  17  How.  638,  15  L. 
Ed.  236. 

It  is  said  that  the  decisions  of  Wyoming,  Nebraska,  and  Oregon  can 
have  but  little  weight  in  the  solution  of  the  problem  which  confronts 
this  court.  The  reason  urged  in  support  of  this  proposition  is  that, 
under  the  Constitutions  and  statutes  of  those  states,  tiie  adjudication 
of  water  rights  is  made  by  officers  or  boards  competent  to  exercise  the 
judicial  power,  and  it  may  be  reviewed  by  courts  having  appellate  jur- 
risdiction  to  do  so,  whereas  in  Nevada  the  state  engineer  cannot  be 
vested  with  judicisil  power,  or  the  district  court  with  such  appellate 
jurisdiction. 

In  my  judgment  the  assumptions  on  which  this  proposition  rests  can- 
not be  indulged.  If  it  is  permissible  by  statute  under  the  Constitutions 
of  Wyoming,  Nebraska,  and  Oregon  to  clothe  an  administrative  board 
or  official  with  judicial  power,  why  have  the  courts  in  those  states  with 
such  unanimity  overlooked  this  solution  of  the  constitutional  questions 
involved  in  the  consideration  of  their  water  laws,  and  rested  on  the 
theory  that  the  powers  conferred  on  such  boards  are  not  judicial,  but 
quasi  judicial?  The  Constitution  of  Wyoming  declares  that  the  waters 
of  all  natural  streams,  springs,  and  bodies  of  water  are  the  property  of 
the  state.  It  also  provides  for  a  board  of  control  and  a  state  engineer 
as  follows: 

"There  shall  be  ccmstltuted  a  board  of  control,  to  be  composed  of  the  state 
oiglneer  and  superintendents  of  the  water  divisions ;  which  shall,  under  ^uch 
regulations  as  may  be  prescribed  by  law,  have  the  supervision  of  the  waters  of 
the  state  and  of  their  appropriation,  distribution  and  diversion,  and  of  the 
various  oflicers  connected  therewith.  Its  decisions  to  be  subject  to  review  by 
the  courts  of  the  state."    Article  8,  |  2.        ' 

"There  shall  be  a  state  engineer.  •  •  •  Ue  shall  be  president  of  the 
board  of  control,  and  shall  have  general  supervision  of  the  waters  of  tbe 
state  and  of  the  officers  connected  vrith  Its  distribution."    Article  8,  S  5- 

Elsewhere  the  Wyoming  Constitution  also  provides : 

"The  Judicial  jwwer  of  the  state  shall  be  vested  in  the  Senate,  sitting  as  a 
court  of  Impeachment,  in  a  Supreme  Court,  district  courts,  Jnstiees  of  the 
peace,  courts  of  arbitration  and  such  courts  as  the  Legislature  may,  by  gen- 
eral law,  establish  tor  Incorporated  dtles  or  Incorporated  towns."    Article  5, 
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In  Wyoming  the  judicial  power  of  the  state  is  thus  distributed  to 
six  courts,  among  which  the  board  of  control  is  not  mentioned.  Had  it 
been  the  intention  to  vest  that  board  with  judicial  power,  it  certainly 
would  have  been  included  among  the  courts  mentioned  in  the  Constitu- 
tion. Instead,  the  power  given  to  the  board  over  tlie  waters  of  the 
state,  and  over  their  appropriation,  distribution,  and  diversion,  is  su- 
pervisory. Supervisory  power  and  judicial  power  are  not  the  same. 
One  is  the  power  of  a  superintendent,  and  the  other  the  power  of  a 
court. 

The  Wyoming  Water  Law  <Laws  1890-91,  c.  8)  is  entitled  "An  act 
providing  for  the  supervision  and  use  of  the  waters  of  the  state."  It 
provides  for  the  selection,  by  the  board  of  control,  of  the  stream  to  be 
adjudicated,  notice  of  proceedings,  sworn  statements  by  claimants, 
measurements,  examinations,  and  maps  of  streams,  ditches,  and  irri- 
gated lands,  to  be  made  by  the  state  engineer,  testimony,  to  be  taken 
by  a  member  of  the  board,  opening  of  all  evidence  to  inspection,  con- 
tests, hearings,  and  an  order  of  the  board  determining  and  establishing 
the  several  priorities,  the  amount  of  water  appropriated,  the  character 
and  kind  of  use  for  which  each  appropriation  was  made,  and  cer- 
tificates of  appropriation.  It  also  provides  that  parties  aggrieved 
may  ai>peal  from  the  board  of  control  to  the  district  court.  The  ap- 
pellant is  obliged  to  file  a  bond  on  appeal,  and  to  file  in  the  court  a  cer- 
tified copy  of  the  order  appealed  from,  and  of  all  records,  measure- 
ments, and  evidence  considered  by  the  board,  and  if  he  desires  to 
stay  operation  of  the  order  appealed  from  he  is  obliged  to  file  an  addi- 
tional bond.    The  matter  is  tried  de  novo  in  court. 

In  Farm  Investment  Co.  v.  Carpenter,  9  Wyo.  110,  61  Pac.  258,  50 
L.  R.  A.  747,  87  Am.  St.  Rep.  918,  the  constitutionality  of  the  act  was 
attacked,  on  the  ground  that  the  title  was  not  broad  enough  to  include 
the  provisions  for  adjudicating  water  rights,  and  also  on  the  ground 
that  the  statute  attempted  to  confer  judicial  power  on  the  board  of  con- 
trol, in  violation  of  the  Constitution,  which  vests  the  judicial  power  in 
certain  specified  courts.  It  was  held  that  the  regulation  of  the  use  of 
water  for  irrigation  was  the  controlling  purpose  of  the  act ;  that  it  con- 
templated a  supervision  of  the  diversion  and  distribution  of  water  to 
private  appropriators ;  that  such  supervision  predicated  official  action, 
administrative  rather  than  judicial  in  its  fundamental  character.  The 
court  argued  that  any  attempt  to  supervise  and  regulate  the  distribu- 
tion of  water,  in  the  absence  of  an  effective  ascertainment  of  the  rights 
of  the  various  claimants,  must,  of  necessity,  result  in  a  practical  fail- 
ure :  that  the  requisite  investigation  in  the  first  instance  could  be  made 
with  greater  facility,  with  less  expense,  and  with  a  larger  degree  of 
satisfaction  to  all  concerned,  by  an  administrative  board  than  by  a 
court ;  that  the  board  is  not  required  to  await  controversies,  but  is  to 
proceed  on  its  own  motion;  the  claimant  does  not  obtain  redress  for 
injury,  but  secures  evidence  of  his  right  to  use  water;  this  evidence 
comes  from  an  executive  board  representing  the  state,  and  charged 
with  the  duty  of  conserving  public,  as  well  asprivate,-  interests,  and  of 
seeing  that  the  water  is  properly  distributed.  The  court  finally  conclud- 
ed thus: 
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"The  determination  required  to  be  made  by  the  board  la,  in  our  opinion, 
primarily  administrative  rather  than  judl(iRl  In  character.  •  •  •  The 
board,  It  Is  true,  acts  Judicially;  but  the  power  exercised  Is  quasi  judicial 
only,  and  such  ma,  under  proper  circumstances,  may  appropriately  be  con- 
ferred upon  executive  officers  or  boards.  The  Jurisdiction  bears  some  re- 
semblance to  that  of  the  land  department  of  the  government  concerning  the 
disposal  of  the  public  lauds.  That  department  Is  not  regarded  as  a  court,  or  as 
n  branch  of  the  Judicial  department;  nor  Is  its  Jurlsdictioii  upheld  upon 
the  basis  of  any  autiiority  residing  in  congress  to  establish  courts.  It  is 
considered  as  an  administratlTe  departm^it,  and  its  powers  are  held  to  be 
quasi  Judicial  only.  Orchard  v.  Alexander,  167  U.  S.  372  [15  Sup.  Ot  635,  39  L. 
Ed.  737]." 

Following  the  decision  in  the  Carpenter  Case,  the  courts  of  Wyoming 
have  consistently  and  logically  held  that  the  board  of  control  is  not 
vested  with,  and  does  not  exercise  judicial  power.  In  Willey  v.  Deck- 
er, 11  Wyo.  496,  548,  73  Pac.  210,  227  (100  Am.  St.  Rep.  939),  it  is 
said: 

"Proceedings  before  the  board  of  control  are  purely  statutory,  and  an 
appeal  to  the  district  court  from  a  decision  ot  the  board  is  merely,  a  con- 
tinuation of  those  proceedings  in  an  appellate  tribunal." 

The  Constitution  of  Wyoming,  in  marked  contrast  to  that  of  Nevada, 
confers  on  the  courts  of  that  state,  power  to  review  orders  of  adjudica- 
tion (article  8,  §  2),  and  upon  the  district  .courts  original  jurisdiction — 

"in  all  cases  and  of  all  proceedings  In  which  jurisdiction  shall  not  have  been 
by  law  vested  exclusively  in  some  other  court  •  •  •  [and]  such  appellate 
Jurisdiction  In  cases  arising  in  Justices'  and  other  Inferior  courts  •  •  • 
as  may  be  prescribed  by  law."    Article  5,  f  10. 

Hence  decisions  based  on  the  Wyoming  law  and  Constitution  were 
not  applicable  to  those  sections  of  the  Nevada  Water  Law  of  1913,  in 
which  it  was  attempted  to  provide  an  appeal  from  the  state  engineer's 
decision  to  the  district  court,  as  the  district  court  under  the  organic 
law  of  Nevada  could  exercise  no  such  appellfite  jurisdiction,  and  as  no 
other  tribtmal  was  named  or  authorized  to  consider,  review,  modify,  or 
confirm  the  engineer's  determination,  there  was  no  escape  from  the 
conclusion  that  the  Legislature  had  thus  attempted  to  confer  on  the 
state  engineer  the  power  to  make  an  order  possessing  every  element  of 
finality  and  conclusiveness  which  characterizes  the  judgments  and  de- 
crees of  a  court,  and  to  this  it  added  the  power  to  execute  the  order. 

The  authority  to  make  and  execute  such  an  order  is  the  very  defini- 
tion of  judicial  power.  The  significant  feature  of  the  Carpenter  Case 
is  the  refusal  to  regard  the  board  of  control  as  a  court,  or  to  rest  on  the 
proposition  that  the  board  of  control  is  vested  with  judicial  power. 
Though  the  contrary  coiu-se  was  strenuously  urged  by  those  attacking 
the  law,  the  Supreme  Court  of  Wyoming  concluded  that  the  adjudica- 
tion required,  though  judicial  in  its  nature,  was  incidental  and  prelimi- 
nary to  the  larger  and  paramount  purpose  of  the  act,  to  wit,  the  super- 
vision and  regulation  of  the  waters  of  the  state,  and  of  their  appropria- 
tion, distribution  and  diversi(Hi,  and  consequently  it  was  no  more  than 
an  exercise  of  a  quasi  judicial  authority,  which  in  no  wise  violated  the 
Constitution  of  Wyoming. 

The  Constitution  of  Nebraska  contains  nothing  on  the  subject  of 
irrigation;   it  distributes  all  the  judicial  power  of  die  state  to  a  Su- 
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preme  Court,  district  courts,  county  courts,  justices  of  the  peace,  police 
magistrates,  and  to  such  other  courts,  inferior  to  the  district  courts,  as 
may  be  created  by  law  for  cities  and  incorporated  towns.  Article  6,  § 
1.  The  district  court  has  both  chancery  and  common-law  jurisdiction, 
and  such  other  jurisdiction  as  the  Legislature  may  provide.  Article  6, 
§  9.    The  powers  of  the  government  of  the  state  are — 

"divided  Into  three  distinct  departments,  the  legislative,  executive  and 
judicial,  and  no  person  or  collection  of  persons,  being  one  of  these  departments, 
phall  exerdie  any  power  properly  belonging  to  either  of  the  others,  except  as 
hereinafter  expressly  directed  or  permitted."    Article  2,  |  1. 

Thus  in  Nebraska  the  Legislature  may  confer  appellate  jurisdiction 
on  the  district  courts,  and  may  provide  for  an  appeal  to  those  courts 
from  the  determination  of  the  board  of  irrigation,  but  on  that  board 
it  cannot  confer  judicial  power.  By  statute  a  board  of  irrigation  has 
been  created,  which  is  required  to  adjudicate  water  rights.  The  mode 
of  procedure  is  provided  in  a  set  of  rules  promulgated  by  the  board 
itself,  and  is  similar  to  that  adopted  by  statute  in  Wyoming.  Each 
certificate  must  set  out,  among  other  things,  the  priority  of  the  ap- 
propriator,  the  amount  of  water  which  he  has  beneficially  used,  if  for 
irrigation,  a  description  of  the  land  to  which  the  water  has  been  ap- 
plied, and  the  amount  thereof.  From  the  order  of  determination  there 
is  an  appeal  to  the  district  court,  where  the  matter  is  tried  de  novo; 
each  party  is  at  liberty  to  offer  such  testimony  as  he  may  desire.  The 
order  of  determination,  in  the  absence  of  an  appeal,  is  conclusive. 
Following  Farm  Investment  Co.  v.  Carpenter,  9  Wyo.  110,  61  Pac. 
258,  50  L.  R.  A.  747,  87  Am.  St.  Rep.  918,  the  courts  of  Nebraska 
have  uniformly  upheld  the  constitutionality  of  the  act  creating  Mie 
board,  and  conferring  on  it  the  right  to  determine  priorities  to  the 
use  of  water.  Enterprise  Irr.  Dist.  v.  Tri-State  Land  Co.,  92  Neb. 
121,  138  N.  W.  171,  178;  Crawford  Co.  v.  Hathaway,  67  Neb.  325, 
93  N.  W.  781,  60  L.  R.  A.  889,  108  Am.  St.  Rep.  647;  Farmers'  Canal 
Co.  v.  Frank,  72  Neb.  136,  151,  100  N.  W.  286.  In  Crawford  Co.  v. 
Hatha-way,  67  Neb.  325,  367,  93  N.  W.  781,  795  (60  L.  R.  A.  889, 
108  Am.  St.  Rep.  647),  it  is  said : 

"Powers  of  the  same  general  nature  and  character  are  conferred  upon  al- 
most every  administrative  body  known  to  the  statute,  and  regarding  which  it 
has  frequently  been  decided  are  of  a  quasi  judicial  nature,  and  yet  such  bodies 
are  Invariably  held  to  be  administrative,  and  to  In  no  way  conflict  with  the 
coubtitutlonal  provisions  regarding  officers  and  bodies  upon  whom  Judicial 
IHjwer  may  be  conferred." 

There  are  important  differences  between  the  Constitutions  of  Neva- 
da and  Oregon.  In  Nevada  the  judicial  power  of  the  state  is  vested 
exclusively  "in  a  Supreme  Court,  district  courts,  and  in  justices  of  the 
peace,"  and  also  in  such  courts  as  the  Legislature  may  establish,  "for 
municipal  purposes  only,  in  incorporated  cities  and  towns."  Article 
6,  §  1.  In  Oregon  the  judicial  power  of  the  state  is  "vested  in  one 
Supreme  Court  and  in  such  other  courts  as  may  from  time  to  time 
l)e  created  by  law."  Article  7,  §  1,  as  amended  in  1910;  Gen.  Laws 
1911,  p.  7. 

In  Nevada,  the  district  court  has  no  appellate  jurisdiction  over  the 
state  engineer's  office.    In  Oregon  the  circuit  court  has  "appellate  ju- 
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risdiction  and  supervisory  control  over  the  county  courts,  and  all 
other  inferior  courts,  officers  and  tribunals."  It  also  has  all  judicial 
power,  authority,  and  jurisdiction  not  vested  exclusively  in  some  other 
court.  Article  7,  §  9.  Clearly,  the  Nevada  Legislature  cannot  con- 
fer judicial  power  on  any  court  not  mentioned  in  th^  Constitution  it- 
self. The  Chregon  Legislature  seems  to  be  endowed  with  such  author- 
ity. This,  however,  is  only  true  when  the  tribunal  or  official  so  select- 
ed is  not  charged  with  official  duties  under  the  executive  or  legislative 
departments. 

Section  1,  article  3,  of  the  Oregon  Constitution,  reads  thus : 

"The  powers  of  the  government  shall  be  divided  Into  three  separate  de- 
partitfents — the  legislative,  the  executive,  Including  the  administrative,  and 
the  judicial ;  and  no  person  charged  with  official  duties  under  one  of  these  de- 
partmenta  shall  exercise  any  of  the  functions  of  another,  except  as  in  this 
coostltntion  expressly  provided." 

The  state  engineer  and  the  division  superintendents  in  Oregon,  nei- 
ther singly  nor  collectively,  constitute  a  court.  Nowhere  in  9ie  Con- 
stitution is  it  expressly  provided  that  they  may  exercise  judicial  power, 
individually  or  as  a  body.  They  are  administrative  officers,  charged  by 
law  with  tiie  performance  of  official  duties  under  the  executive  de- 
partment. This  is  s6  obvious  that  it  has  probably  never  occurred  to 
any  one  to  dispute  it ;  and  as  such  administrative  officials  they  are  no 
more  competent,  constitutionally,  to  exercise  judicial  power,  than  is 
the  state  engineer  of  Nevada.  Evanhoff  v.  State  Industrial  Com., 
78  Or.  503,  154  Pac.  106,  110. 

If  these  deductions  are  correct,  the  vesting  of  judicial  power  in  the 
Oregon  board  of  control,  or  in  the  Nevada  state  engineer,  are  equally 
fatal.  The  courts  of  Oregon  have  uniformly  and  consistently  held 
that  the  water  law  of  that  state  does  not  confer  judicial  power  on  the 
board  of  control.  They  have  never  suggested,  so  far  as  I  have  been 
able  to  discover,  "that  under  the  state  Constitution  the  board  was 
vested  with  judicial  power  to  try  and  decide  the  existing  rights  to 
water."  On  the  contrary,  they  have  rested  squarely  on  the  proposi- 
tion that  the  adjudication  of  water  rights  required  of  the  board  is 
not  judicial  power  in  the  constitutional  sense,  and  that  it  is  no  more 
than  a  quasi  judicial  duty,  which  may  be  imposed  on  an  administrative 
officer.  In  re  Willow  Creek,  74  Or.  592,  610,  612,  614,  144  Pac.  505, 
146  Pac.  475 ;  Pacific  Live  Stock  Co.  v.  Lewis  (D.  C.)  217  Fed.  95, 
98;  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S.  440,  36  Sup.  Ct.  637, 
60  L.  Ed.  1084;  In  re  Silvies  River  (D.  C.)  199  Fed.  495;  Oregon 
Lumber  Co.  v.  East  Fork  Irr.  Co.,  80  Or.  568,  157  Pac.  963;  Pacific 
Livestock  Co.  v.  Cochran,  73  Or.  417,  429,  144  Pac.  668. 

Under  our  law,  with  even  more  reason  than  under  that  of  Oregon, 
Wyoming,  or  Nebraska,  may  it  be  said  that  the  proceeding  for  the 
adjudication  of  water  rights  is  integral ;  it  is  one ;  its  preparatorv  and 
initial  stages  are  before  the  state  engineer;  the  final  steps  are  in  the 
district  court.  It  is  initiated  by  an  order  of  the  state  engineer,  with- 
out waiting  for  controversies  to  arise.  He  seeks  no  legal  or  equitable 
relief,  either  for  himself  or  for  the  state  which  he  represents.  No 
recovery  of  the  whole  or  any  part  of  the  rights  to  be  investigated  is 
demanded.    He  sets  up  no  title  to  be  established  or  quieted  in  him- 


{ 


Digitized  by 


Google 


^ 


006  ,       241  FEDERAL  REFORTEB 

self  or  in  the  state;  he  alleges  no  rights  which  have  been  infringed 
or  violated.  The  purpose  of  the  proceeding  is  to  promote  the  public 
welfare  by  regulating  the  use  and  preventing  the  waste  of  the  waters 
of  the  state.  His  determination,  though  obtained  judicially,  has  none 
of  the  elements  of  finality  and  conclusiveness  which  are  the  sine  qua 
non  of  judicial  power.  As  an  ascertainment  of  relative  rights,  it  is 
not  eflfective  for  the  administrative  purpose  of  regulating  and  con- 
trolling distribution  and  diversion,  until  it  is  filed  in  court.  Thereafter, 
pending  the  decree,  the  distribution  must  be  had  in  accordance  with 
the  determination ;  but  this  may  be  prevented  in  whole  or  in  part  by 
any  one  who  files  in  the  court  a  stay  bond,  the  amount  of  which  is  dis- 
cretionary with  the  judge.  The  proceedings  reach  the  court  as  a  mat- 
ter of  course.  No  aggrieved  claimant,  nor  all  the  claimants  acting  in 
unison,  have  any  option  in  this  regard.  It  is  as  much  the  duty  of  the 
engineer  to  file  his  determination  with  the  original  evidence,  and  a 
certified  copy  of  all  testimony  on  which  it  was  based,  in  the  court, 
as  it  was  to  make  investigations,  measurements,  and  maps,  to  gather 
evidence,  or  to  prepare  his  dfetermination.  Until  it  is  so  filed,  it  has 
no  more  force  than  the  findings  of  a  referee.  It  is  not  a  decree  or 
judgment,  in  the  sense  that  it  terminates  the  litigation  on  the  merits 
between  parties;  therefore  there  is  nothing  to  appeal  from.  When 
it  reaches  the  court,  there  is  no  necessity  for  an  appeal ;  there  its  prin- 
cipal function  is  to  serve  as  one  of  the  pleadings.  If  no  exceptions 
are  filed,  the  court  is  justified  in  assuming  that  it  reasonably  satisfies 
all  parties,  and  a  decree  will  be  entered  affirming  the  order  of  deter- 
mination. If  any  exceptions  are  filed,  there  must  be  a  trialin  the 
district  court.  At  the  hearing  the  court  is  not  confined  to  a  mere  re- 
examination of  the  record  and  evidence  as  heard  by  the  engineer,  but 
will  in  all  its  proceedings  follow  as  near  as  may  be  the  rules  governing 
civil  actions.  It  may  require  further  evidence  or  determination  from 
the  state  engineer,  or  a  report  from  such  experts  as  it  may  employ  to 
make  investigations. 

[5]  I  am  therefore  of  the  opinion  that  the  act  of  1913,  as  amended 
in  1915,  in  so  far  as  it  authorizes  the  state  engineer  to  take  evidence  and 
determine  water  rights  for  administrative  purposes,  is  not  unconstitu- 
tional. The  power  exercised  in  the  ascertainment  of  water  rights 
for  administrative  purposes  only  is  not  judicial  power  in  the  constitu- 
tional sense ;  nor,  in  so  far  as  the  engineer  is  authorized  to  take  evi- 
dence and  determine  water  rights  for  the  final  adjudication  of  the 
titles  of  various  claimants  among  themselves,  is  he  vested  with  judi- 
cial power.  What  he  does  is  merely  preliminary,  the  initial  step  in  a 
proceeding  which  culminates  in  a  final  decree  by  the  district  court; 
thus  it  is  not  the  engineer,  but  the  court,  which  exercises  the  judicial 
power  of  the  state  of  Nevada. 

[81  It  is  seriously  contended  that  a  water  owner  under  the  Nevada 
statute  can  be  deprived  of  his  rights  without  having  had  notice  of  any 
kind ;  consequently  the  act  is  unconstitutional.  We  are  not  at  liberty 
to  force  a  construction  on  a  statute  in  order  to  declare  it  unconstitu- 
tional. The  provisions  of  the  statute  bearing  on  this  contention  are 
as  follows: 
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"Sec.  25.  TTpon  neglect  or  refusal  of  any  person  to  make  proof  of  Ms  claim 

*  •  •  as  required  by  this  act,  *  •  •  the  state  engineer  shall  deter- 
mine the  right  of  such  person  from  such  evidence  as  he  may  obtain  or  ma:^ 
have  on  file.    •    •    •  "    As  amended  by  St  1915,  {  1. 

Exceptions  may  be  filed  in  court  to  such  a  determination. 

"Sec.  26.  Any  person  Interested  in  the  water  of  any  stream  upon  whom  no 
service  of  notice  shall  have  been  had  •  •  •  and  who  shall  have  no  ac- 
tual knowledge  or  notice  of  the  pendency  of  said  proceedings,  may  at  any 
time  prior  to  the  expiration  of  six  months  after  the  entry  of  the  determina- 
tions of  the  state  engineer,  file  a  petition  to  intervene  In  said  proceedings. 

*  *  *  Upon  -the  filing  of  said  petition  In  Intervention  granted  by  the  state 
engineer,  the  petltlcmer  shall  be  allowed  to  intervene  upon  such  terms  as  ma; 
be  equitable,  and  thereafter  shall  have  all  rights  vouchsafed  by  this  act  to 
claimants  who  have  been  duiy  served." 

"Sec.  SB.  At  least  five  days  prior  to  the  day  set  for  hearing  all  parties  In 
Interest  who  are  aggrieved  or  dissatisfied  with  the  order  of  determlnatloa 

*  *  *  shall  file  with  the  clerk  of  said  court  notice  of  exceptions."  As 
amended  by  St  1915,  {  6. 

The  statute  requires  the  state  engineer  to  determine  the  rights  of 
those  who  do  appear,  and  also  the  rights  of  those  who  negligently 
fail  or  refuse  to  present  their  clfiims,  and  for  others,  without  notice 
or  knowledge,  it  provides  an  opportunity  to  mtervene.  "Neglect  or 
refusal"  can  be  attributed  to  those  only  who  have  had  notice  or  knowl- 
edge. If  interested  parties  may  with  impunity,  neglect  or  refuse  to 
appear  before  the  state  engineer,  the  whole  proceeding,  though  consti- 
tutional, may  be  blocked  by  claimants  who  are  opposed  to  the  state 
engineer,  or  to  any  settlement  or  regulation  of  water  rights.  Such 
a  defaulter,  however,  is  treated  with  far  less  severity  in  the  Water 
Law  than  in  our  civil  practice.  Under  the  Water  Law  he  may  pre- 
vent the  enforcement  of  the  order  by  filing  a  bond  in  court.  He  may 
file  his  exceptions  to  the  order  of  determination.  If  he  appears  at 
the  hearing,  the  court  will  listen  to  him,  consider  the  evidence,  and, 
notwithstanding  his  previous  neglect  or  refusal,  undoubtedly  will  ex- 
ercise its  ample  powers  to  order  the  production  of  all  matters  requisite 
to  the  doing  of  complete  justice. 

In  every  way  consistent  with  the  workableness  of  the  statute,  the 
Legislature  has  sought  to  protect  the  rights  of  those  who  fail  to  ap- 
pear because  they  have  had  no  actual  notice  or  knowledge  of  the  pro- 
ceeding. They  are  allowed  six  months  for  intervention  after  the  en- 
try of  the  engineer's  order  of  determination;  a  longer  period  would 
cause  unreasonable  delay.  True,  the  engineer  may  not  receive  the  pe- 
tition of  such  a  person,  but  in  that  event  the  petitioner  may,  at  any 
time  prior  to  five  days  before  the  day  set  for  hearing  in  court,  file  his 
exceptions  therein  to  the  order  of  determination ;  it  then  becomes  the 
duty  of  the  court  to  hear  him.  Furthermore  the  court  is  clothed  with 
full  power  to  require  the  production  of  all  necessary  evidence,  and 
even  to  require  a  determination  of  such  a  claim  from  the. state  engi- 
neer. 

In  the  absence  of  any  express  language  to  that  effect  in  the  statute 
itself,  and  in  the  face  of  section  84,  in  which  it  is  declared  that : 

"Nothing  in  this  act  contained  shall  impair  the  vested  right  of  any  person 
to  the  use  of  water,  nor  shall  the  right  of  any  person  to  take  and  use  water  be 
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Impaired  or  affected  by  any  of  the  provisions  of  this  act  where  ai>proprla- 
tlons  have  been  Initiated  In  accordance  with  law  prior  to  the  approval  of 
this  act" 

— I  am  at  a  loss  to  understand  how  the  statute  can  be  effectively  con- 
strued as  authorizing  the  state  engineer  to  deprive  any  appr<^riator 
of  his  vested  water  rights,  without  a  hearing  and  without  opportunity 
to  be  heard  It  is  an  established  maxim  of  the  law  that  no  one  can 
be  bound  until  he  has  had  his  day  in  court 

Few  things  are  absolutely  impossible.  It  is  possible  that  a  water 
user  on  the  Humboldt  river  may  not  receive  any  notice  through  the 
mails.  It  is  possible  that  he  may  not  hear  of,  see,  or  read  any  notice 
in  the  newspapers,  and  after  the  determination  of  the  engineer  is 
lodged  with  the  clerk,  pending  the  decree  of  the  court,  while  ^e  water 
of  the  river  is  being  divided  and  distributed  in  accordance  with  the 
order  of  determination,  it  is  possiWe  he  may  never  become  aware 
of  the  fact  that  he  is  being  deprived  of  his  water,  and  that  no  water 
is  being  divided  or  distributed  to  him;  or  it  is  possible  that  a  stay 
bond  may  be  filed'  in  his  behalf  by  a  neighbor  without  his  knowledge. 
All  this  IS  possible,  but  so  extremely  improbable  that  the  considera- 
tion of  such  a  case  may  well  be  deferred  until  it  is  actually  before  the 
court.  It  is  not  alleged  that  either  or  any  of  the  complainants  in  the 
present  proceedings  will  neglect  or  refuse  to  appear  before  the  state 
engineer,  or  to  file  exceptions  to  his  order  of  determination,  if  it  be 
made. 

The  best  reply  to  the  objection  that  the  notices  provided  for  in  the 
statute  do  not  constitute  due  process  of  law  is  the  statute  itself.  A 
brief  outline  of  its  provisions  in  relation  to  notice  and  hearing,  with 
a  similar  outline  of  the  corresponding  provisions  of  the  Oregon  law, 
which  have  been  approved,  not  only  by  the  courts  of  that  state,  but 
also  by  the  Supreme  Court  of  the  United  States,  will  not  be  amiss. 

The  first  notice  of  the  pendency  of  proceedings,  of  the  date  when 
the  engineer  will  begin  his  investigation,  and  of  the  time  and  place 
when  the  taking  of  testimony  will  commence,  is  given  in  Oregon  by 
publication  in  two  issues  of  a  paper  of  general  circulation,  and  by 
registered  mail.  The  last  pubUcation,  and  the  mailing  of  the  notice, 
must  be  at  least  30  days  prior  to  the  examination.  In  Nevada,  notice 
of  pendency  of  the  engineer's  investigation,  and  that  all  claimants  are 
required'  to  make"  proof,  is  by  publication  for  4  successive  weeks. 
When  the  engineer  has  completed  and  filed  his  measurements,  surveys, 
and  maps,  he  must  then  publish  in  a  newspaper  for  4  consecutive  weeks 
the  date  when  he  will  commence  taking  proof,  and  a  date,  not  less  than 
60  days  thereafter,  prior  to  which  proofs  must  be  filed.  The  last 
publication  must  not  be  less  than  15  days  before  the  date  fixed  for  the 
commencement  of  taking  testimony.  This  notice  must  be  sent  by  regis- 
tered mail  to,  or  served  personally  by,  the  state  engineer  on  each  per- 
son who  claims  rights  in  the  waters  of  the  stream,  in  so  far  as  such 
claimants  can  be  reasonably  ascertained.  This  notice  must  be  mailed 
at  least  30  days  in  advance  of  the  date  of  hearing. 

In  Oregon,  upon  the  completion  of  the  testimony,  10  days'  notice 
is  given  by  registered  mail  to  the  various  claimants  of  the  time  and 
place  when  all  evidence  shall  be  open  to  inspection;   the  opportunity 
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for  inspection  must  not  be  less  than  10  days.  The  notice  most  also 
state  the  county  in  which  the  determination  of  the  board  of  control 
will  be  heard  by  tiie  circuit  court.  In  Nevada,  30  days'  notice  must 
be  givtn  of  the  time  and  place  when  and  where  the  evidence  will  be 
open  to  inspection  for  a  period  of  at  least  10  days.  This  notice,  with 
a  printed  abstract  of  the  proof  taken  by  the  engmeer  must  be  sent  by 
registered  mail,  or  delivered  in  person,  to  each  person  who  has  filed 
his  claim. 

In  both  states,  notices  of  contest  must  be  served  on  the  parties  to 
the  contest  not  less  than  30,  nor  more  than  60,  days  before  the  hear- 
ing. In  Oregon,  the  service  must  be  in  the  same  manner  that  sum- 
'  mons  is  served  in  civil  cases.  In  Nevada,  it  must  be  served  person- 
ally or  by  registered  mail ;  a  receipt  by  mail  will  constitute  valid  and 
legal  service. 

In  Nevada,  a  printed  certified  copy  of  the  order  of  the  engineer's 
determination  must  be  sent  by  registered  mail,  or  delivered  in  person, 
to  each  person  who  has  filed  proof  of  claim,  or  who  has  become  in- 
terested as  a  contestant  or  intervener.  In  both  states,  the  court  by 
order  fixes  the  time  for  the  appearing  in  court.  In  Oregon,  certi- 
fied copies  of  this  order  are  filed  in  the  office  of  the  county  derk  of 
each  county  in  which  the  stream  or  any  of  its  tributaries  are  situ- 
ated, and  each  claimant  or  owner  who  has  appeared  in  the  proceeding 
must  be  notified  of  the  time  and  place  of  the  hearing  by  registered 
mail.  The  date  of  the  hearing  must  not  be  less  than  40  days  subse- 
quent to  the  date  of  the  order.  Proof  of  service  must  be  made  and 
filed  in  the  circuit  court  as  soon  as  possible*  after  mailing  the  notices. 
In  Nevada,  a  copjr  of  tHte  certified  copy  of  the  order  fixing  the  time 
and  place  of  heanng  in  court  must  be  sent  by  registered  mail  to  each 
party  who  has  filed  proof  of  claim,  or  who  has  become  interested  in  a 
contest  or  as  an  intervener.  The  order  must  also  be  published  at  least 
once  a  week  for  4  consecutive  weeks  in  some  paper  of  general  circula- 
tion in  each  county  in  which  the  stream  or  stream' system,  or  any  part 
thereof,  is  situated.  Proof  of  service  by  mail  and  publication  must 
be  filed  with  the  clerk  of  the  court. 

In  Or^on,  at  any  time  prior  to  the  hearing,  any  party  or  parties 
jointly  interested  may  file  exceptions  in  writing  to  the  order  of  de- 
termination. In  Nevada,  such  exceptions  may  be  filed  at  any  time 
not  less  than  5  days  prior  to  the  hearing,  by  interested  parties  who 
are  aggrieved  or  (^ssatisfied.  On  the  day  set  for  hearing,  if  no  ex- 
ceptions have  been  filed,  the  court  must  enter  a  decree  affirming  the 
order  of  determination.  This  provision  is  the  same  in  both  states. 
If  exceptions  are  filed,  a  hearing  will  be  had,  at  which  in  Oregon  the 
parties  may  be  heard  by  counsel,  and  in  Nevada  all  parties  in  interest 
who  have  filed  exceptions  may  appear  in  person  or  by  counsel.  In 
both  states,  a  certified  copy  of  the  order  of  determination,  together  with 
the  original  evidence  and  a  copy  of  the  testimony,  must  be  filed  in 
court. 

In  Oregon,  the  proceedings  must  be  as  nearly  as  may  be  like  those 
in  a  suit  in  equity.  The  court  may,  if  necessary,  refer  the  case,  or 
any  part  thereof,  to  the  division  superintendent  for  such  further  evi- 
dence as  it  may  direct,  and  the  board  may  be  required  to  make  a  fur- 
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ther  determination  subject  to  the  court's  instructions.  In  Nevada,  all 
proceedings  shall  be  in  accordance  with  the  rules  governing  civil  ac- 
tions, as  near  as  may  be.  For  further  information  the  court  may  em- 
ploy one  or  more  qualified  persons  to  investigate  and  report  thereon 
under  oath;  if  necessary  it  may  refer  the  case,  or  any  part  thereof, 
for  such  further  evidence  to  be  taken  by  the  state  engineer  as  it  may 
direct,  and  may  require  a  further  determination  by  him. 

The  reasons  for  upholding  the  Oregon  act  against  the  criticism  that 
it  does  not  afford  due  process  of  law,  advanced  by  the  United  States 
District  Court  of  Oregon  and  the  Supreme  Court  of  the  United'  States, 
apply  so  exactly  and  with  such  convincing  force  to  the  Nevada  stat- 
ute now  under  consideration,  that  it  is  unnecessary  to  add  more  than " 
the  following  excerpts  and  authorities  in  support  of  my  conclusion  that 
the  Nevada  act  complies  with  the  constitutional  guaranties,  of  due  pro- 
cess : 

"The  state  statute  prorldee  tor  notice  to  the  various  daimants  of  every 
step  In  the  proceedings  before  the  water  board,  and  gives  tbem  an  <^)por- 
tunlty  to  be  heard,  to  produce  testimony  In  support  of  their  claims  and  such 
contest  as  they  may  Initiate.  It  also  requires  the  determination  of  the  board 
and  the  original  testimony  taken  by  it  to  be  filed  with  the  state  court  for  its 
consideration,  and  gives  the  parties  SO  days  thereafter  In  which  to  file  ex- 
ceptions to  the  determination  of  the  board,  i»roTldes  that  they  may  be  heard 
by  counsel  upon  the  consideration  of  such  exceptions,  that  the  court  may,  If 
necessary,  remand  the  case  to  the  board  for  further  evidence,  and  after  a 
final  hearing  the  court  shall  enter  a  decree  afilrmlng  or  modifying  the  orders 
of  the  board,  from  which  decree  an  appeal  may  be  taken  to  the  Supreioe 
Court  In  like  manner  and  effect  as  In  other  cases  In  equity.  It  thus  furnish- 
es Interested  i)artleB  not  only  adequate  opportunity  to  be  heard  before  the 
water  board,  but  provides  for  a  Judicial  review  by  the  courts  before  the  de- 
termination becomes  final,  and  therefore  Is  not  a  denial  oif  due  process  of  law 
or  the  equal  protection  of  the  laws.  O.  R.  R.  &  X.  Co.  v.  Falrchlld,  221  U. 
S.  610,  32  Sup.  Ct  535,  56  L.  Ed.  863."  Pacific  Uve  Stock  Co.  v.  liewls  (D. 
O.)  217  Fed.  96.  98. 

"The  plaintifr  Insists  that  the  statute  Is  repugnant  to  the  due  process  of 
law  clause  of  the  Fourteenth  Amendment:  First,  because  it  requires  a  claim- 
ant, at  his  own  exp^ise,  to  assert  and  prove  his  c\alnt  before  the  board,  and 
to  pay  an  extortionate  fee  for  having  it  considered — all  under  penalty  of  for- 
feiting hl^  claim  if  he  refuses;  •  *  •  second,  because  It  permits  the  board 
to  accept  and  act  upon  the  sworn  statements  of  claimants  taken  ex  parte  and 
upon  the  data  set  forth  in  the  unsworn  report  of  the  engineer,  without,  as  Is 
asserted,  affording  any  opportunity  for  showing  their  true  value,  or  the  want 
of  it,  by  cross-examination  or  otherwise;  •  •  •  and,  third,  because  It  re- 
quires that  the  board's  findings  and  order,  although  only  administrative  in 
character,  be  followed  and  glvoi  effect  in  the  distribution  of  the  water  pend- 
ing the  action  of  the  circuit  court  upon  them.  A.  serious  fault  in  this  conten- 
tion is  that  it  does  not  recognize  the  true  relation  ot  the  proceeding  before 
the  board  to  that  before  the  court  They  are  not  Independent  or  unrelated, 
but  parts  of  a  single  statutory  proceeding,  the  earlier  stages  of  wlilch  are 
before  the  board  and  the  later  stages  before  the  court  In  notlfyhig  claim- 
ants, taking  statements  of  claim,  receiving  evidence,  and  making  an  advisory 
report  the  board  merely  paves  the  way  for  an  adjudication  by  the  court  of 
all  the  rights  involved.  As  the  Snpre'mie  Court  of  the  state  lias  said,  the 
board's  duties  are  much  like  those  of  a  referee.  And  see  Oregon  R.  &  N.  Co. 
v.  Falrchlld,  224  V_.  S.  610,  626,  527  [32  Sup.  Ot  535,  66  U  Ed-  863].  AU"  the 
evidence  laid  b^ore  it  goes  before  the  court,  where  It  Is  to  be  aocorded  its 
proper  weight  and  value  That  the  state,  consistently  with  due  process  of 
lawi  may  thus  commit  the  preliminary  proceedings  to  the  board,  and  the  final 
hearing  and  adjudication  to  the  court,  Is  not  debatable.     And  so  the  fact 
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that  the  board  acts  admlnistratiTely,  and  tJiat  Its  report  is  not  conclusive, 
does  not  prevent  a  clalioant  from  receiving  the  full  benefit  of  submitting  hla 
claim  and  supporting  proof  to  the  board.  Tliat  he  is  to  do  this  at  his  own  ex- 
pense affords  no  groand  for  objection;  on  the  contrary,  it  is  in  accord  with 
the  practice  in  all  administrative  and  Judicial  prooeedings.  •  •  •  The 
purpose  with  whidi  it  is  exacted  is  explained  in  *  *  *  Pbciflc  Live  Stock 
Co.  V.  Cochran,  73  Or.  417,  429,  430  [144  Pac.  8681.  •  •  •  In  our  opin- 
ion, the  diarge  is  not  extortionate  and  its  exaction  is  not  otherwise  incon-  ' 
slstent  with  due  process  of  law.  Upon  examining  the  statute  and  the  deci- 
sions of  the  Supreme  Court  of  the  state  construing  and  applying  it,  we  are 
persuaded  that  it  Is  not  tnt^ided  that  the  board  shall  accept  and  act  upon 
anything  aa  evidence  that  is  devoid  of  evidential  value  or  In  respect  of  which 
the  claimants  concerned  are  not  given  a  fair  opportunity  to  diow  its  true 
value,  or  the  want  of  it,  in  an  appropriate  way.  On  the  contrary,  the  statute 
discloses  a  fixed  purpose  to  secure  timely  notice  to  all  claimants  of  every 
material  step  in  the  proceeding  and  full  opportunity  to  be  heard  in  respect 
of  all  that  bears  upon  the  validity,  extent,  and  priority  of  their  dainfs.  And 
while  it  is  true,  according  to  the  concessions  at  the  bar,  that  the  sworn  state- 
ments of  claim  are  taken  ex  parte  in  the  first  Instance,  it  also  is  true  that  they 
are  then  oi)ened  to  public  Inapection,  that  (^portunlty  is  given  for  contesting 
them,  and  that  upon  the  hearing  of  the  contests  full  opportunity  is  bad  for 
the  examination  of  witnesses,  including  tbose  making  the  statements,  and  for 
the  production  of  any  evidence  appropriate  to  be  considered.  Thus  the  fact 
that  the  original  statements  are  taken  ex  parte  becomies  of  no  nJoment.  And 
while  it  Is  true  that  the  state  Miglneer's  report  is  accepted  as  evidence,  al- 
though not  sworn  to  by  him,  it  also  la  true  that  the  measurements  and  ex- 
aminations diown  therein  are  made  and  reported  in  the  discbarge  of  his  of- 
ficial duties  and  under  the  sanction  of  his  oath  of  office,  and  that  timely  notice 
of  the  date  wben  they  are  to  begin  is  given  to  all  claimants.  The  r^)ort  be- 
comes a  public  document,  accessible  to  all,  and  is  Accepted  as  prima  facie  evi- 
dence, but  not  as  conclusive.  In  re  Willow  Greek,  74  Or.  592,  628  [144  Pac. 
505,  146  Pac.  475].  •  •  •  Considering  the  nature  of  the  report,  and  that 
claimants  may  oppose  it  with  other  evidence,  it  is  plain  that  its  use  as  evi- 
denee  is  not  violative  of  due  procesa  Meeker  &  Co.  v.  Lehigh  Valley  R.  B. 
Co.,  236  U.  S.  412,  430  [35  Sup.  Ct  328,. 50  I*  Ed.  644,  Ann.  Cas  1916B,  691]. 
The  provision  that  the  water  sball  be  distributed  in  conformity  with  the 
board's  order  pending  the  adjudication  by  the  court  has  the  sanction  of  many 
precedents  in.  the  legislation  of  Gongrress  and  of  the  several  states,  notably  in 
the  provision  in  the  Interstate  Oommlerce  Act  directing  that  the  orders  of  the 
Commission  shall  be  effective  from  a  date  shortly  after  they  are  made,  un- 
less their  operation  be  restrained  by  injunction.  These  legislative  precedents, 
•while  not  controlling,  are  entitled  to  much  weight,  especially  as  they  have 
been  widely  accepted  as  vaUd.  Although  containing  no  provision  for  an  in- 
junction, the  statute  under  consideratloii  permits  the  sam«  result  to  be  reach- 
ed in  another  way,  for  it  declares  that  the  operation  of  the  board's  order  'may 
be  stayed  in.  whole  or  in  peirt'  by  giving  a  bond  in  such  amount  as  the  judge 
of  the  cowrt  in  whl<^  the  proceeding  is  pending  may  prescribe.  •  •  •  It 
is  not,  therefore,  as  If  the  requirement  were  absolute.  As  has  been  seen,  the 
order  is  made  only  after  adequate  notice  and  full  opportunity  to  be  heard, 
and,  wben  made,  is,  with  reason,  deemed  prima  fade  correct.  It  relates  to 
flowing  water,  to  the  use  of  which  there  are  conflicting  claima  Unless  di- 
verted and  used,  tha  water  will  pass  on  and  be  lost  No  claimant  is  in  pos- 
session and  all  assert  a  right  to  take  from  the  common  source.  In  this  sitoa- 
tion  we  think  it  Is  within  the  power  of  the  state  to  require  that,  pending  the 
final  adjudication,  the  water  shall  be  distributed,  according  to  the  board's  or- 
der, unless  a  suitable  bond  be  given- to  stay  its  operation.  Sucli  a  requirement ' 
is  not  arbitrary,  does  not  take  from  one  and  give  to  another,  and  is  not  other- 
wise offensive  to  a  right  conception  of  due  process."  Pacific  I4ve  Stock  Co.  v. 
Lewis,  241  U.  S.  ,440,  451,  36  Sup.  Ct.  637,  642  (60  U  Bd.  1084) ;  Oregon  Lum- 
ber Co.  V.  Eijst  Fork  Irr.  Dlst,  80  Or.  568,  157  Pac  963 ;  In  re  Willow  Creek, 
74  Or.  502,  144  Pac.  505,  614,  146  Pa&  476. 
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The  objection  that  the  act  is  repugnant  to  sections  20  and  21,  article 
4,  of  the  Nevada  Constitution,  is  without  merit.  The  act  applies  equal- 
ly and  uniformly  to  every  stream  and  stream  system  and  to  every  water 
user  in  the  state.  Water  rights  are  unique.  The  act  of  the  Legislature 
in  placing  them  in  a  class  by  themselves  is  neither  unreasonable  nor  ar- 
bitrary; it  is  based  on  a  real  and  substantial  difference  between  water 
rights  and  other  classes  of  property.  Southern  Pac.  Co.  v.  Bartine 
(C.  C.)  170  Fed.  725,  742 ;  Cooky's  Const.  Lim.  (7th  Ed.)  p.  554.  Sec- 
tion 45  of  the  act  provides  that  any  suit  which  may  be  brought  in  any 
district  court  for  determination  of  water  rights — 

"may  at  any  time  after  its  InceptioD,  In  the  dlacretloii  of  tbe  court,   be 
transferred  to  the  state  engineer  for  determination  as  In  tliis  act  proTlded." 

The  contention  of  counsel,  that  the  district  court  under  this  section  is 
bound  to  transfer  such  a  case  to  the  state  engineer  for  determination, 
and  thus,  of  necessity,  will  be  deprived  of  its  jurisdiction,  is  a  proposi- 
tion to  which  I  am  unable  to  yield  my  assent.  However,  tfie  question 
is  one  which  may  well  be  put  aside  until  such  an  issue  is  actually  raised 
in  some  appropriate  proceeding. 

By  section  51,  the  state  engineer  is  required,  after  the  final  deter- 
mination, to  issue  to  each  person  represented  in  such  determination  a 
certificate  containing,  among  other  things,  "a  description  of  the  land 
by  legal  subdivisions"  to  which  water  appropriated  for  irrigation  is  ap- 
purtenant. Section  59  requires  any  person,  who  wishes  to  change  the 
place  of  diversion,  manner  of  use,  or  place  of  use  of  water  already  ap- 
propriated, to  apply  to  the  state  engineer  for  a  permit. 

It  was  settled  long  before  the  passage  of  this  act  that  no  appropria- 
tor  of  water  can  change  the  point  of  his  diversion,  increase  the  amount 
of  water  diverted,  or  transfer  water  to  a  tract  of  land  other  than 
that  for  which  the  appropriation  was  made  prior  to  the  change.  It  is 
impossible  to  construe  this  provision  of  the  statute  in  relaticm  to  certifi- 
cates in  such  a  manner  that  'it  can  be  said  to  impair  or  deprive  plain- 
tiffs of  any  vested  right. 

Let  an  order  be  entered  dismissing  the  bill  of  complaint.  The  in- 
junction heretofore  issued  will  be  dissolved.  Each  party  will  have  2& 
days  to  take  such  steps  as  may  seem  advisable. 


LOS  ANGELES  GAS  ft  ELECTRIC  CO.  t.  CITY  OF  LOS  ANGELES  et  ah 

(District  Court,  S.  D.  CaUfomia,  S.  D.    May  11.  1»17.) 

L  Electbicitt  ®=>9(3) — Rights  in  Streets— Municipai.  Reguijltiow. 

Conceding  that  a  public  necessity  could  exist  justifying  a  dty  In  re- 
Quiring  the  removal  and  relocation  of  an  electric  lighting  company's  i)oles 
and  instrumentalities  in  order  that  it  might  Install  a  municipal  lighting 
system,  no  such  necessity  exists,  where  there  are  several  companies  en- 
gaged in  furnishing  electricity  in  "the  city  and  to  its  inhabitants,  as  It 
Will  be  assumed  that  the  city  can  compel  such  companies  to  furnish  suffi- 
cient light  for  its  inhabitants  at  a  fair  and  reasonable  remuneration. 
[Ed.  Note. — For  other  cases,  see  Electricity,  Cent.  Dig.  §  4.] 

4=9For  other  cases  se«  same  topic  &  KESY-NUHBER  Is  all  Key-Numbered  Dlgwta  A  Indexes 
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2.   BVIDENCE    «=>22(1)— STUDICIAI.   NOTICI. 

The  court  will  take  Judicial  notice  that  there  are  several  companies  en- 
gaged In  generating  and  furnishing  electrical  energy  In  the  dty  of  Los 
Angeles  and  to  Its  Inhabitants. 

[Bd.  Mote: — SV>r  other  cases,  see  Evidence,  Cent  Dig.  f  26.} 

8.  Municipal  Cobpobatiors  «=>58&— Police  Powbb — ^Natube. 

Whatever  a  dty  does  tander  the  guise  of  the  police  power,  It  does  in 
Its  governmental  capacity;   the  police  power  being  the  power  to  govern. 

[Ed.  Note. — For  other  cases,  see  Municipal  CorporatloDS,  Cent.  Dig.  K 
1308,  1319.] 

4.  EuECTRicirr  9=>1^ — Fubnibhino  bt  City — Qovxbmukntal  ob  Cobforatb 
Capacity. 

Whatever  a  dty  does  in  engaging  In  the  famishing  and  delivering  of 
electrical  energy  to  Itself  and  its  Inhabitants  is  done  In  its  proprietary  or 
quasi  private  capadty. 

B.  Blecxbiotty  9=>9(3) — ^RiaBTs  m  Stbbets — ^Muihcipal  BsatriATiON. 

Where  an  electric  Ughtlng  company  under  a  frandilse  is  maintaining  its 
poles  and  instrumentalities  In  the  streets  of  a  dty,  the  dty  cannot  exerdse 
its  governmental  power  to  compel  the  removal  and  relocation  of  such 
poles  and  instrumentalities  In  order  that  it  may,  In  its  proprietary  or 
quasi  private  capadty,  install  a  munldpal  lighting  system,  since,  when 
acting  within  the  domain  of  its  proprietary  cajiadty,  it  may  not  draw 
power  to  itself  through  an  assumption  of  public  and  governmental  func- 
tions. 

[Ed.  Note. — For  other  cases,  see  Electrldty,  Cent.  Dig.  {  4.] 

&  Blectbioity  Q=39(3) — Rights  in  Street^ — Municipax  Requlahon. 

While  an  electric  lighting  company,  maintaining  Us  poles  and  instru- 
mentalities in  the  streets  of  a  dty  under  a  franchise,  acquires  no  right 
under  such  franchise  to  maintain  them  at  any  particular  pUice  on  the 
public  streets,  it  acquires  a  right  of  priority,  preventing  the  dty  from 
compelling  the  removal  or  relocation  of  such  instrumentalities  in  order 
that  a  comi>etltor  of  later  origin  may  take  their  place. 

[Bid.  Note. — For  other  cases,  see  Electridty,  Cent.  Dig.  |  4.] 

7.  Constitutional  Law  «=>134 — Eminent  Domain  i3=>2(1) — Taking  Pbofeb- 
ty  without  Compensation — Impaibment  of  Conteacts. 

For  a  dty  to  require  an  electric  lighting  company  occupying  the  streets 
with  its  poles  and  instrumentalities  to  relocate  them  at  its  own  expense, 
in  order  that  the  dty  may  install  a  munldpal  Ughtlng  system,  constitutes 
an  appropriation  of  the  company's  property  without  'compensation  and  an 
Impairment  of  the  contractual  right  accorded  to  it  by  its  acquisition  and 
acceptance  of  a  franchise  to  perform  the  public  service  In  which  it  is 
engaged. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {  344; 
Eminent  Domain,  Cent  Dig.  H  3-8-1 

In  EquiUr.  Suit  by  the  Los  Angeles  Gas  &  Electric  Company,  against 
the  City  of  Los  Angeles  and  others.    Decree  for  complainant 

Paul  Overton,  Herbert  J.  Goudge,  and  H.  C.  Beach,  all  of  Los  An- 
geles, Cal.,  for  complainant. 

Albert  Lee  Stephens,  W.  B.  Mathews,  William  B.  Himrod;  and 
Lewis  E.  Whitehead)  all  of  Los  Angeles,  Cal.,  for  defendants. 

BLEDSOE,  District  Judge.  For  a  number  of  years,  under  a  fran- 
chise obtained  pursuant  to  the  provisions  of  the  Constitution  of  Cali- 
fornia as  it  existed  prior  to  1911  (see  Russell  v.  Sebastian,  233  U.  S. 

#s»For  oUier  cases  sm  nine  topic  &  KBY-NUUBSK  In  all  Key-Numbered  Digests  ft  Indexes 
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195,  34  Sup.  Ct.  517,  58  L.  Ed.  912,  Ann.  Cas.  1914C,  1282),  complain- 
ant, a  public  service  corporation,  has  been  operating  and  maintaining 
its  poles,  wires,  conduits,  and  other  instrumentalities  in  the  streets  and 
public  places  of  the  city  of  Los  Angeles  for  the  purpose  of  supijlying 
and  furnishing  electrical  energy  to  said  city  and  to  the  inhabitants 
thereof  for.  illuminating  aiid  other  purposes. 

Complainant  is  now  serving  electrical  energy  to  approximately  40,- 
000  consumers  in  such  city,  and  the  value  of  its  property  dedicated  and 
engaged  in  such  public  service  aggregates  several  millions  of  dollars. 
Its  poles,  wires,  and  other  instrumentalities  have  been  installed  in  and 
upon  the  streets  and  other  public  places  in  said  city  under  the  direction 
of  the  board  of  public  works  thereof,  the  department  of  the  city  gov- 
ernment having  charge  of  streets  and  thoroughfares. 

The  defendant  city  of  Los  Angeles,  being  authorized  so  to  do  under 
the  laws  of  the  state,  is  now,  and  for  some  months  past  has  been,  en- 
gaged in  the  erection,  construction,  and  operation  of  a  distributing 
system  for  the  distribution  and  sale  of  electrical  energy  to  be  used  for 
the  purposes  of  lighting  the  streets  and  public  places  in  the  city  of  Los 
Angeles,  and  supplying  to  the  inhabitants  and  others  in  said  city  electri- 
cal energy  for  illuminating  and  other  purposes,  for  a  remuneration. 
On  the  7th  day  of  March  of  this  year  the  defendant  city  through  its 
duly  constituted  legislative  body  enacted  an  ordinance,  the  validity  of 
which  constitutes  the  only  real  question  in  this  case.  The  purpose  and 
far-reaching  effect  of  the  ordinance  can  be  stated  in  no  better  way 
than  by  a  recital  of  its  title  and  a  reference  to  its  material  terms. 
They  are  appended  in  the  margin.^ 

1  "An  ordinance  providing  for  the  removal  or  relocation  of  poles  and  other 
properties  located  In  public  streets  and  other  public  places  of  the  dty  of  Los 
Augelee,  when  necessary  in  order  that  the  municipal  electrical  street  lighting 
system  may  be  constructed,  operated  and  maintained  therein." 

The  body  of  the  ordinance  then  provides  that: 

"Whereas,  the  public  peace,  Jiealth  and  safety  demand  the  construction  and 
establishment  by  the,  city  of  Los  Angeles  of  an  electrical  system,  wherebijr  tbe 
public  streets  and  other  public  places  of  said  dty  may  be  lighted,  and,  to  that 
end,  it  is  necessary  that  pole  and  wire  lines,  street  lamp  fixtures,  and  other 
inddental  appliances,  should  be  Installed  in  the  public  streets  and  public 
places  of  said  dty  as  speedily  as  may  be  practicable ;  and,  whereas,  various 
persons,  firms  and  corporations  are  maintaining  in  the  public  streets  and  other 
public  places  of  said  city,  poles,  anchors,  cross-arms,  wires,  street  lamps  and 
other  fixtures,  appliances  and  structures,  and  it  is  necessary,  in  order  tiat 
suffldent  space  may  be  secured  for  said  munldpal  electrical  system  in  said 
public  streets  and  public  places,  and  that  the  work  of  constructing  and 
establishing  the  same  may  be  carried  on,  to  provide  for  the  removal  or  reloca- 
tion of  certain  of  said  poles  and  other  properties  so  maintained  by  said  persons 
and  corporations.  Therefore:  The  mayor  and  coundl  of  tbe  city  of  Los 
Angeles  do  ordain  as  follows : 

"Section  1.  T^at  whenever  it  shall  appear  to  the  bpard  of  public  works  of 
said  dty  that  the  r«noval  or  relocation  of  any  pole,  andior,  cross  arm,  wire, 
street  lamp,  or  any  other  fixtures,  appliance  or  structure,  owned  or  controlled 
by  any  person,  firm  or  corporation,  and  located  in,  upon,  over  or  under  any 
l)ublic  street  or  public  place  of  said  dty,  is  necessary  in  order  tiiat  the 
munldpal  electrical  street  lighting  system  of  said  dty,  or  any  part  thereof, 
may  be  erected,  operated  or  maintained  In  such  public  street  or  putdlc  place, 
then  said  board  shall  give  notice  in  writing  to  the  person,  firm  or- corporation 
owning  or  eontrolling  said  pole  or  other  property,  located  as'  aforesaid,  to 
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Pursuant  to  the  terms  of  the  ordinance,  after  appropriate  action  by 
the  board  of  public  works,  plaintiff  was  notified  to  move  certain  of  its 
wires  to  new  locations  and  remove  entirely  certain  other  fixtures.  This 
action  was  thereupon  commenced,  asking  that  the  city  officials  be  en- 
joined from  enforcing  said  order,  and  that  said  ordinance  be  declared 
null  and  void.  A  temporary  restraining  order  was  issued,  and  the 
case  is  before  the  court  on  final  hearing.  Persuasive  testimony  was  in- 
troduced, showing  that  a,  compliance  with  the  ordinance  at  aH  places 
throughout  the  city  where  changes  would  be  necessary  wotild  entail  an 
expenditure  on  plaintiff  of  over  $50,000. 

It  is  apparent  from  even  a  casual  reading  of  the  enactment,  that,  if 
it  be  valid,  "in  order  that  the  municipal  electrical  street  lighting  system 
may  be  constructed,  operated  and  maintained,"  the  city  purposes,  in 
so  far  as  and  whenever  the  same  may  be  necessary  to  allow  of  the 
proper  installation  of  the  municipal  system,  to  require  complainant 
and  other  privately  owned  companies  holding  franchises  and  maintain- 
ing instrumentalities  for  the  transmission  and  delivery  of  electrical 
energy  in  the  city  of  Los  Angeles  to  remove  to  such  places  as  may  be 
ordered  by  the  city  all  apparatus  and  instrumentalities  that  may  in- 
terfere with  the  proper  installation  of  the  municipal  system.  In  other 
words,  the  city  of  Los  Angeles  having  decided,  because  of  reasons 
which  were,  no  doubt,  sufficiently  cogent  and  persuasive,  tiiat  it  would 
engage  in  the  business  of  furnishing  electrical  energy  to  itself  and  to 
its  inhabitants,  in  order  that  it  may  proceed  in  accordance  with  its  own 
• 

remove  or  relocate  tbe  same;  that  such  itotlce  aball  state  tbe  number  ana 
location  of  the  poles,  anchors,  cross-arms,  wires,  street  lamps,  or  other  fixtures, 
appliances  or  structures,  to  be  removed  or  relocated,  and,  when  relocation  of 
any  such  poles,  anchors,  cross-arms,  wires,  street  lamps,  or  other  fixtures,  ap- 
pliances or  structures,  Is  required  In  such  notice,  then  such  notice  shall  desig- 
nate the  location  In,  upon,  over  or  under  any  such  public  street  or  other  public 
place  to  which  the  same  shall  be  removed ;  and  it  shall  be  the  duty  of  such 
person,  firm  or  corporation  to  begin,  within  five  (5)  days  after  the  giving  of 
such  notice,  the  work  of  removing  or  relocating  the  poles,  anchors,  cross-arms, 
wires,  street  lamps,  or  other  fixtures,  appliances  or  structures  designated  in 
such  notice,  and  to  prosecute  such  work  diligently  to  completion. 

"Sec.  2.  It  shall  be  unlawful  for  any  person,  firm  or  corporation  owning  or 
controlling  any  pole,  anchor,  cross-arm,  wire,  street  lamp,  or  any  other 
fixtures,  appliances,  or  structure  located  in,  upon,  over  or  under 'any  public 
street  or  other  public  place  in  the  city  of  Los  Angeles,  to  fall  or  refuse  to  begin 
the  work  of  removing  or  relocating  such  pole,  anchor,  cross-arm,  wire,  street 
lamp,  fixture,  appliance  or  structure  within  five  (5)  days  after  receiving  notice 
in  writing  from  the  board  of  public  works  of  said  city  so  to  do,  as  provided  In 
section  2  of  this  ordinance. 

"Sec.  3.  It  shall  be  unlawful  for  any  person,  firm  or  corporation  owning  or 
controlling  any  pole,  anchor,  cross-arm,  wire,  street  lamp,  or  any  other  fixture, 
appliance  or  structure  located  in,  upon,  over  or  under  aiiy  public  street  or 
other  public  place  In  the  city  of  Los  Angeles,  to  neglect  or  refuse,  after  five 
(5)  days'  notice  In  writing  from  the  board  of  public  works  of  said  city  to  said 
{>erson,  firm  or  corporation,  as  provided  in  section  2  of  this  ordinance,  to  re- 
move or  relocate  any  such  pole,  anchor,  cross-arm,  wire,  street  lamp,  fixture, 
appliance  or  structure  to  diligently  prosecute  such  removing  or  relocating  to 
completion. 

"Sec.  4.  That  any  person,  firm  or  corporation  violating  any  of  the  provi- 
sions of  tUs  ordinance  shall  be  deemed  guilty  of  a  misdemeanor  and  upon 
c<mvlctlon  thereof,  shall  be  punishable  by  a  fine  of  not  more  than  five  hundred 
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determined  plans  in  the  premises,  has  decreed  by  ordinance  that  pri- 
vately owned  companies  engaged  in  the  same  business,  and  now  and  for 
some  time  lawfully  occupying  the  public  streets,  may  be  required  to  re- 
move or  relocate,  at  their  own  expense,  and  subject  to  a  penalty  of  fine 
and  imprisonment  for  refusal,  such  instrumentalities  situate  upon  the 
public  ways  of  the  ci^  as  seem  to  interfere  with  the  proposed  installa- 
tion of  its  system.  Or,  to  phrase  it  still  differently,  in  order  that  its 
own  mtmicipal  lighting  system  heretofore  determined  upon  may  be  in- 
stalled, the  ci^  has  enacted  that,  in  so  far  is  the  same  may  be  heces- 
saiy,  other  systems,  already  installed  and  belon^ng  to  private  corpo- 
rations, must  be  removed  or  relocated  at  the  expense  of  the  owners 
thereof. 

[  1  ]  It  is  asserted  by  tlie  city  that  the  right  to  do  this  thing  which,  at ' 
first  blush,  would  seem  to  be  rather  sweeping  and  autocratic,  is  justified 
by  "public  necessity"  (New  Orleans  Gas  Co.  v.  Drainage  Commission, 
197  XT.  S.  453,  25  Sup.  Ct.  471,  49  U  Ed.  831),  and  the  "police  power." 
Conceding,  for  purposes  of  argument  merely,  that  a  public  necessity 
could  exist  sufficient  to  entitle  the  city  to  assert  such  an  authority  over 
private  property,  it  suffices,  in  my  judgment,  to  state  that  no  such  neces- 
sity ha.s  been  shown  to  exist  in  this  controversy. 

If  it  were  true  that  privately  owned  utility  companies  were  occupying 
the  streets  of  the  city  of  Los  Angeles  to  the  exclusion  of  any  new  en- 
trant therein,  and  that  they  were  either  refusing  or  were  unable  ade- 

dollars  ($500)  or  by  Imprisonment  In  the  dty  Jail  for  a  period  of  not  more 
than  six  (6)  months,  or  by  both  such  fine  and  Imprisonment.  • 

"Each  such  person,  firm  or  corporation  shall  be  deemed  guilty  of  a  separate 

offense  for  every  day  during  any  portion  of  which  any  violation  of  any  pro- 

%'islon  of  this  ordinance  is  committed,  continued  or  permitted  by  sudi  person, 

.  firm  or  corporation,  and  'shall  be  punishable  therefor  as  provided  ^  this 

ordinance. 

"Sec.  5.  That  said  board  of  public  works,  or  the  board,  commission  or  officer 
of  said  city  having  in  charge  the  construction  and  establishment  of  said 
municipal  electrical  system,  shall  have  power  to  move  or  relocate  any  pole, 
anchor,  cross-arm,  wire,  street  lamp,  or  any  other  fixture,  appliance  or 
structure,  owned  and  controlled  by  any  person,  flrra  or  corporation  in  a  public 
street  or  public  place  in  said  city,  where  such  person,  firm  or,  corporation 
shall  fall,  within  five  (5)  days  after  receipt  of  notice,  as  aforesaid,  to  begin 
the  work  of  removing  or  relocating  the  same,  or  shall  fall  to  diligently  prose- 
cute such  work  to  completion. 

"See.  6.  That  said  city  Is  now  engaged  in  the  construction  of  an  electrical 
system  for  lighting  the  public  streets  land  other  public  places  of  said  dty; 
that  said  city  has  heretofore  been  compelled  to  depend  on  contracts  with  pri- 
vate utility  corporations  for  furnishing  lighting  for  such  public  streets  and 
•public  places  and  some  of  said  contracts  have  already  expired  and  all  of  said 
contracts  will  have  expired  by  July  1, 1917,  and  the  completion  of  said  munid- 
pal  system  is  necesAry  in  order  that  said  dty  may  be  aUe  to  provide  for 
lighting  its  public  streets  and  other  public  places  without  Interruptioii ;  that 
the  removal  and  relocation  of  certain  poles,  anchors,  cross-arms,  wires,  street 
lamps  and  other  fixtures,  appliances  and  structures,  owned  or  controlled  by 
various  persons,  firms  or  corporations  and  located  in  said  public  streets  and 
other  public  places  of  said  city,  are  Immediately,  necessary  in  order  that  the 
city  may  complete  and  install  its  said  electrical  system ;  therefore,  this  ordi- 
nance is  urgently  required  for  the  immediate  preservation  of  the  public  peace, 
health  and  safety;  and  the  dty  clerk  shall  certify  to  its  passage  by  a  unani- 
mous vote,  and  cause  the  same  to  be  published  once  in  the  Los  Angles  Dally 
Journal  and  thereupon  and  thereafter  it  shall  take  effect  and  be  in  force." 
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quately  to  provide  for  the  lighting  of  the  city,  it  might  be  that  such  a 
situation  would  justify,  under  the  police  power  of  tibe  city,  the  asser- 
tion of  the  authority  contemplated  in  the  ordinance  under  considera- 
tion. 

[2]  This  court,  however,  because  of  its  knowledge  of  local  condi- 
tions, will  take  judicial  notice,  and  in  fact  it  is  demonstrated  by  the 
very  language  of  the  ordinance  itself,  that  there  are  at  the  present  time 
several  companies  engaged  in  generating  and  furnishing  electrical  en- 
ergy in  the  city  and  to  its  inhabitants.  The  suggestion  is  nowhere 
made,  much  less  substantiated  by  evidence,  that  there  is  any  such  pres- 
ent or  probable  inadequacy  in  the  matter  of  the  supplying  of  such  en- 
ergy as  to  justify  the  finding,  or  the  inference,  that  the  city  itself  is 
compelled,  on  grounds  of  "public  necessity,"  to  go  into  the  business  of 
furnishing  light  to  itself  and  its  inhabitants.  The  very  ordinance  re- 
cites that: 

"Various  persons,  flrms,  and  corporations  are  maintaining  In  the  public 
streets  and  other  public  places  of  said  dty,  iwles,  ancbors,  cross-arms,  wires, 
street  lamps,  and  other  fixtures,  appliances  and  structures,  and  It  Is  necessary, 
In  order  that  sufficient  space  may  be  secured  for  said  municipal  electrical  sys- 
tem In  said  public  streets  and  public  places,  and  that  the  work  of  constructing 
and  establishing  the  same  may  be  carried  on,  to  provide  for  the  removal  or  re- 
location of  certain  of  said  poles  and  other  properties  so  maintained  by  said 
persons  and  corporations." 

This  language  of  the  ordinance,  which  no  doubt  was  framed  in  view 
of  existing  conditions,  tells  its  own  story  in  illuminating  fashion,  and 
demonstrates  that  there  is  no  real  "public  necessity"  for  the  city  en- 
gaging in  the  Iwsiness  of  furnishing  light.  The  only  "necessity"  exist- 
ing is  that,  in  order  that  the  city  system  may  be  installed  as  planned, 
other  systems  now  in  place  shall  be  moved.  Indulging  in  the  obvious 
inferences  justified  by  the  language  of  the  ordinance,  under  the  law 
and  from  the  conditimis  easily  observable,  the  court  must  assume,  in 
the  absence  of  evidence  of  a  persuasive  nature  to  the  contrary,  that  with 
the  regulatory  powers  of  the  law  at  hand  (Price  v.  Riverside  Co.,  56 
Cal.  431 ;  Pinney  &  Boyle  Co.  v.  L.  A.  Gas  Corp.,  168  Cal.  12.  15,  141 
Pac.  620,  L.  R.  A.  191SC,  282,  Ann.  Cas.  1915D,  471 ;  Russell  v.  Se- 
bastian, 233  U.  S.  195,  2(K,  34  Sup.  Ct.  517,  58  h.  Ed.  912,  Ann.  Cas. 
1914C,  1282 ;  26  Cyc.  377),  the  city  could  compel  the  companies  oper- 
ating within  its  confines  to  furnish  sufficient  light  for  its  inhabitants 
at  a  fair  and  reasonable  remuneration  therefor. 

In  so  construing  the  situation  the  court  conceives  that  it  is  giving 
to  the  phrase  "public  necessity"  the  meaning  usually  accorded  to  it 
when  dealing  with  the  police  power.  I  doubt  not  that  the  city  has  em- 
barked upon  the  venture  of  furnishing  and  distributing  electrical  energy 
with  perfect  and  commendable  propriety.  •!  doubt  not  that  after  care- 
ful and  painstaking  investigation  it  has  been  found  that  the  city  may 
engage  in  this  undertaking  with  profit  to  itself  and  to  its  inhabitants. 
I  am  assuming  that,  ultimately  and  in  due  course,  the  public  welfare 
and  the  puUic  convenience  and  the  public  exchequer  will  be  augment- 
ed by  this  indulgence  in  municipal  activity.  I  am  simply  stating,  how- 
ever, what  seems  to  me  to  be  the  obvious,  that  the  motives  which 
prompted  this  undertaking  have  been  those  of  propriety  and  expediency 
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rather  than  those  of  necessity,  as  that  term  is  defined  and  understood 
by  those  who  have  to  do  with  the  construing  of  the  police  power. 

[3,  4]  Whatever  the  city  may  do  under  the  guise  of  the  police  power 
it  must  be  remembered  it  does  in  its  governmental  capacity.  The  ex- 
ercise of  the  police  power  has  been  most  aptly  and  perhaps  most  com- 
prehensively defined  as  "the  power  to  govern"  (License  Cases,  5  How. 
504,  582,  12  L.  Ed.  256),  the  "most  illimitable"  of  all  powers  of  govern- 
ment (the  Slaughterhouse  Cases,  16  Wall.  36,  62,  21  L.  Ed.  394),  the 
"law  of  overruling  necessity"  (28  Cyc.  692).  Whatever  the  city  does, 
however,  in  the  matter  of  actually  engaging  in  the  furnishing  and  de- 
livering of  electrical  energy  to  itself  and  its  inhabitants  is  done  in  its 
proprietary  or  quasi  private  capacity  (Walla  Walla  v.  Walla  Walla  Wa- 
ter Co.,  172  U.  S.  1, 8, 10,  19  Sup.  Ct.  77, 43  L.  Ed.  341 ;  South  Pasade- 
na v.  Pasadena  Land  Co.,  152  Cal.  579,  593,  93  Pac.  490;  Safety  In- 
sulated Wire  Co.  v.  Baltimore,  66  Fed.  140,  143,  13  C.  C.  A.  375),  and 
the  two  must  always  be  differentiated  in  any  attempt  to  define  and  de- 
termine the  rights  of  a  city  in  such  a  controversy  as  the  present. 

[6]  While  operating  in  its  private  capacity,  and  considerations  of  ne- 
cessity giving  rise  to  an  exertion  of  the  police  power  being  nonexistent, 
as  adverted  to  hereinabove,  the  power  of  police  is  wantmg,  and  may 
not  be  asserted  in  furtherance  of  that  which  is  merely  expedient.  In 
other  words,  when  acting  clearly  within  the  domain  of  its  private  and 
proprietary  capacity,  the  city  may  not  draw  sustenance  or  power  to  it- 
self through  an  assumption  of  public  and  governmental  functions.  As 
said  by  the  Supreme  Court  of  the  United  States  in  South  Carolina  v. 
United  States,  199  U.  S.  437, 463,  26  Sup.  Ct.  110, 117,  50  L.  Ed.  261, 4 
Ann.  Cas.  737,  quoting  from  a  Pennsylvania  case  where  the  question 
of  the  city  supplying  gas  to  its  inhabitants  was  under  consideration : 

"Such  contracts  are  not  made  by  the  municipal  corporation,  by  virtue  of  Its 
powers  of  local  sovereignty^  but  in  its  capacity  of  a  private  corporation.  The 
supply  of  gaslight  is  no  more  a  duty  of  sovereignty  than  the  supply  of  water. 
Both  these  objects  may  be  accomplished  through  the  agency  of  Individuals  or 
private  conwrations,  and  in  very  many  Instances  they  are  accomplished  by 
those  means.  If  this  power  is  granted  to  a  borough  or  a  city,  it  Is  a  special 
private  franchise,  made  as  well  for  the  private  emolument  and  advantage  <tf 
the  city  as  for  the  public  good.  The  whole  investment  is  the  private  property 
of  the  city,  as  much  so  as  the  lands  and  houses  belonging  to  it.  BleinAinn  the 
two  powers  in  one  grant  does  not  destrov  the  clear  and  well-settled  distinc- 
tion, and  the  process  of  separation  Is  not  rendered  Impossible  by  the  confusion. 
In  separating  them,  regard  must  be  had  to  the  object  of  the  Legislature  in  con- 
ferring them.  If  granted  for  public  purposes  exclusively,  they  belong  to  the 
coriwrate  body  in  its  public,  political,  or  municipal  character.  But  If  the 
grant  was  for  purposes  of  private  advantage  and  emolument,  though  the  public 
may  derive  a  common  benefit  therefrom,  the  corporation  quoad  hoc  is  to  be 
regarded  as  a  private  company.  It  stands  on  the  same  footing  as  would  any 
individual  or  body  of  persons,  upon  whom  the  like  8i>ecial  franchises  hart 
been  conferred."    (Italics  sui^lied.) 

The  doctrine  therein  asserted  and  the  holding  in  that  case  seen}  to 
have  met  with  approval  by  the  Supreme  Court  of  California,  as  inti- 
mated in  Davoust  v.  Alameda,  149  Cal.  69,  72,  84  Pac.  760,  5  L.  R.  A. 
(N.  S.)  536,  9  Ann.  Cas.  847. 

If  the  engaging  of  the  city  in  the  business  of  furnishing  electrical  en- 
ergy to  itself  and  its  inhabitants  is  in  all  respects  a  purely  private  ven- 
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ture  as  thus  indicated,  and  if  it  is  to  be  accorded  the  same  and  no  other 
consideration  than  any  other  private  venture  of  the  same  character,  it 
would  seem  indubitably  clear  that  the  city,  acting  in  its  governmental 
capacity,  would  have  no  authority  to  confer  rights  upon  its  own  light- 
ing system;  based  upon  and  growing  out  of  a  destruction  and  disregard 
of  the  rights  of  other  systems  engaged  in  the  same  business  and  stand- 
ing in  the  same  relation  to  the  law.  Aiid  this  would  seem  to  be  true 
whether  we  accept  the  conclusion  of  the  majority  of  the  court,  or  the 
concurring  opinion  of  Mr.  Justice  Shaw,  in  the  California  case  just 
cited,  149  Cal.  69,  75,  84  Pac.  760,  S  L.  R.  A.  (N.  S.)  536,  9  Ann.  Cas. 
847.  So  understanding  the  law,  it  would  hardly  be  contended,  and  if 
contended  would  hardly  meet  with  judicial  approval,  that  the  city,  in 
the  exercise  of  its  police  power  or  otherwise,  possesses  authority  to  pro- 
vide that  one  public  utility  company  having  a  lawful  franchise  to  serve 
the  city,  and  serving  it,  can  be  compelled  to  move  or  relocate  its  pr(^ 
erties  in  order  that  another  company  similarly  engaged  may  be  in- 
stalled or  be  enabled  to  carry  on  its  business. 

[6]  It  is  the  law  without  question,  based  no  less  upon  reason  than 
upon  judicial  authority,  that,  upon  a  corporation  like  complainant  se- 
curing a  franchise  to  serve  the  public  in  the  respect  herein  indicated, 
it  acquires  no  right  under  such  franchise  to  locate  or  maintain  its  poles 
or  other  instrumentalities  at  any  particular  place  upon  the  public 
streets.  In  its  occupancy  of  public  places,  it  has  a  right  to  do  a  par- 
ticular thing,  but  no  right  to  be  in  a  particular  place.  It  is  subject,  of 
course,  at  all  times,  to  such  due  and  reasonable  regulation  as  may  be 
enjoined  upon  it  by  competent  authority,  having  in  view  the  rights  of 
others  who  may  have  use  for  the  streets  and  having  also  in  view  the 
necessities  of  the  occasion  and  the  demands  of  the  public  from  time  to 
time.  New  Orleans  v.  Drainage  Commission,  197  U.  S.  453,  25  Sup. 
Ct.  471,  49  L.  Ed.  831.  It  may,  under  its  franchise,  occupy  no  more 
space  upon  the  public  street  than  is  reasonably  necessary  for  the  per- 
formance of  the  high  public  duty  and  purpose  incumbent  upon  it. 
Without  doubt,  the  location  of  its  wires  and  conduits  may  be  limited 
either  laterally  or  vertically,  or  even  caused  to  be  buried  beneath  the 
surface,  as  the  same  may  reasonably  be  required  under  the  demands  of 
public  necessity  and  public  convenience.  When,  however,  pursuant  to 
the  terms  of  its  lawful  franchise,  it  has  established  its  poles  and  wires 
and  other  instrumentalities  in  the  public  streets,  it  may  lawfully  and 
properly  object  to  being  compelled  to  remove  or  relocate  them  in  order 
that  another  company,  a  competitor  of  later  origin  and  right  coming  in, 
may  take  their  place  and  thereby  be  enabled  to  carry  on  its  own  intend- 
ed business.  In  other  words,  in  this  as  in  many  other  relations,  first  in 
time  is  first  in  right,  and  superiority  of  right  consequent  upon  being 
first  in  time  may  not  be  nullified  by  even  necessary  requirements  of  a 
competitor  or  other  utility  later  in  time  and  therefore  inferior  in  right. 
Edison  Electric  Light  &  Power  Co.  v.  Merchants'  &  Manufacturers' 
Co.,  200  Pa.  209,  219,  49  Atl.  766,  86  Am.  St.  Rep.  712;  Paris  Electric 
Light  Co.  v.  Southwestern  Telegraph  Co.  (Tex.  Civ.  App.)  27  S.  W. 
902;  Rutland  Electric  Light  Co.  v.  Marble  City  Electric  Light  Co.,  65 
Vt.  377,  26  Atl.  635,  20  L.  R.  A.  821,  36  Am.  St.  Rep.  868,    In  200  Pa. 
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209,  219,  49  Atl.  766,  767,  86  Am.  St.  Rep.  712,  the  Supreme  Court  of 
Pemisylvania  said: 

"As  between  two  corporations  exercising  similar  franchises  npon  the  same 
streets,  priority  carries  superiority  of  right  Equity  will  adjust  the  conflict- 
ing interests  as  far  as  possible  and  control  both  so  that  each  company  may 
exercise  Its  own  franchises  as  fully  as  is  compatible  with  the  necessary 
exerclse  of  the  other's.  But  If  limitation  or  Interference  of  one  or  the  other 
are  unavoidable,  the  later  must  give  way,  and  the  fact  that  it  is  under  contract 
with  the  city  for  work  of  a  public  nature  does  not  alter  its  position,  or  give  It 
any  claim  to  preference." 

By  the  same  token,  the  fact  that  the  later  corporation  is  the  city  it- 
self, instead  of  being  "under  contract  with  the  city  for  work  of  a  pub- 
lic nature,"  would  create  no  rights  superior  to  those  of  the  earlier  oc- 
cupant of  the  field.  This  case  was  approved  Iw  the  same  court  in  Edi- 
son Electric  Co.  v.  Citizens'  Electric  Co.,  235  Pa.  492,  507,  84  Atl.  438. 
See,  also,  Bell  Telephone  Co.  v.  Belleville  Electric  Co.,  12  Ont.  Rep. 
(Queen's  Bench  Div^  571 ;  Western  Union  Tel.  &  Tel.  Co.  v.  Los  An- 
geles Electric  Co.  (C.  C.)  76  Fed.  178. 

If,  on  the  grounds  of  necessity  urged,  the  city  could  rightfully  under 
the  law  assert  the  power  to  compel  the  removal  and  relocation  of  com- 
plainant's instrumentalities,  in  order  that  its  own  instrumentalities 
might  be  installed  in  accordance  with  its  predetermined  plans,  it  would 
seem  to  me  to  be  equally  true  that,  similar  conditions  of  necessity  re- 
specting its  ability  to  maintain  the  system  existing,  the  city  could  law- 
fully enact  that  no  resident  of  the  municipality  along  the  line  of  its 
lighting  system  should  be  furnished  with  electrical  energy  from  any 
system  save  the  mimicipal  system.  This  would  be. a  most  effective 
way  of  furthering  the  interests  and  welfare  of  the  city  if  the  success  of 
its  mtuiicipal  system  is  to  be  taken  as  an  index  of  its  welfare,  but  at 
the  same  time,  obviously,  it  would  be  in  complete  and  utter  disregard 
of  the  rights  of  complainant  and  others  situated  like  it.  I  cannot  sec, 
however,  that  such  a  course  of  action  would  present  any  substantially 
different  legal  problem  from  that  now  before  the  court. 

[7]  Of  course  it  is  to  be  assumed  in  this  controversy  that,  in  all  its 
actions  to  be  had  and  taken  under  and  pursuant  to  this  ordinance,  if 
valid,  the  city  will  be  actuated  only  by  motives  of  necessity,  in  so  far  as 
they  may  be  thought  to  exist,  and  that  it  will  enforce  as  Httle  incon- 
venience and  expense  upon  complainant  in  the  matter  of  the  readjust- 
ment of  its  poles  and  wires  as  is  compatible  with  the  proper  and  satis- 
factory installation  of  the  municipal  system.  Be  that  as  it  may, 
yet,  in  so  far  as  the  city  intrenches  upon  the  superior  right  acquir- 
ed because  of  prior  location  by  complainant,,  and  in  so  far  as  it  re- 
quires complainant  to  relocate  its  instrumentalities  at  its  own  expense, 
not  as  a  matter  of  genuine  "public  necessity"  and  justified  by  consid- 
erations of  public  welfare  under  the  police  power,  but  merely  in  order 
that  the  instrumentalities  of  the  city  may  be  located  in  their  place,  its 
action  is,  in  my  judgment,  arbitrary,  unreasonable,  and  in  violation  of 
the  superior  right  of  location  belonging  to  complainant,  and  is,,  in  ef- 
fect, an  appropriation  of  plaintiff's  proper^  without  compensation 
(Woodward  v.  Central  Vermont  Ry.  Co.,  180  Mass.  599,  62  N.  E. 
1051;  concurring  opinion  of  Mr.  Justice  Holmes,  C,  B.  &  Q.  Ry.  Co. 
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V.  Drainage  Commissioners,  200  U.  S.  561,  595,  26  Sup.  Ct.  341,  50  L. 
Ed.  596,  4  Ann.  Cas,  1175),  and  is  also  an  impairment  of  the  contrac- 
tual right  accorded  to  complainant  in  virtue  of  its  compliance  with  the 
constitutional  provision  hereinabove  referred  to  and  its  acquisition  and 
acceptance  of  the  constitutional  franchise  enabling  it  to  perform  the 
public  service  in  which  it  is  now  engaged  (Walla  Walla  v.  Walla  Walla 
Water  Co^  172  U.  S.  1,  17,  19  Sup.  Ct.  77,  43  L.  Ed.  341 ;  Grand 
Trunk  Ry.  Co.  v.  South  Bend,  227  U.  S.  544,  553,  33  Sup.  Ct  303,  57 
L.  Ed.  633,  44  L.  R.  A.  [N.  S.]  405). 

Defendant,  in  support  of  its  asserted  right  to  enact  and  enforce  the 
ordinance  in  question,  has  cited  to  the  court  no  case  which  seems  to 
stand  in  any  wise  as  a  precedent  to  the'  action  herein  taken.  The  ar- 
guments advanced  by  counsel  are  notrpersuasive  for  the  reasons  advert- 
ed to  hereinabove.  The  cases  cited  by  counsel,  however,  which  it  is 
claimed  do  lend  support  to  the  contention  of  defendant,  are  C,  B.  & 
Q.  Ry.  Co.  v.  Illinois,  200  U.  S.  561,  26  Sup.  Ct.  341,  50  h.  Ed.  596,  4 
Ann.  Cas.  1175 ;  New  Orleans  Gas  Co.  v.  I)rainage  Commissioners,  197 
U.  S.  453,  25  Sup.  Ct.  471,  49  L.  Ed.  831 ;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  27  Sup.  Ct.  367,  51  I,.  Ed.  523,  and  many- other 
cases  of  similar  trend  and  nature.  Obviously,  however,  as  the  merest 
reading  of  those  cases  will  show,  l4iey  announce  no  doctrine  different 
from  tiiat  accepted  herein,  to  wit,  that  a  public  service  corporation  like 
the  plaintiff,  in  the  performance  of  its  duty  to  the  public  under  fran- 
chise or  other  similar  contract,  has  no  right  to  any  particular  location 
in  or  upon  the  public  streets  or  highways,  but  that  it  is  at  all  times  sub- 
ject to  the  police  power  of  the  state  and  subject  to  such  general  regu- 
lations as  may  arise  from  and  spring  out  of  the  necessities  of  the  public 
welfare  and  convenience.  Neither  of  these  cases,  however,  and  none 
that  have  been  cited  or  to  which  the  attention  of  the  court  in  its  labors 
has  been  directed,  may  be  said  to  go  to  the  extent  that  a  city  or  other 
sovereign  functionary,  having  embarked  upon  a  business  venture,  may 
assert  its  soverdgn  power  merely  for  the  purpose  of  enabling  it  suc- 
cessfully to  install  its  'own  properties  and  in  violation  of  superior  rights 
of  location  belonging  to  a  competitor  because  of  priority  of  installa- 
tion. 

As  indicated  hereinabove,  assuming  the  necessity,  propriety,  and  ex- 
pediency of  such  course  to  have  been  satisfactorily  determined  by  those 
in  authority,  I  am  in  entire  harmony  with  a  plan  of  municipal  improve- 
ment such  as  has  been  projected  in  the  city  of  I<os  Angeles  and  as  is 
here  under  consideration.  I  am,  however,  also  firmly  of  the  belief 
that  until  the  city,  by  purchase,  appeal  to  eminent  domain,  or  otherwise, 
has  lawfully  and  properly  and  justly  eliminated  competition,  it  must 
meet  its  competitors  as  any  other  private  agency  would  be  compelled 
to  meet  them,  and  must  stand  with  them  in  the  same  relation  to  the 
law,  and  let  its  success  be  measured  by  its  ability  satisfactorily  to  serve 
the  public,  rather  than  by  its  power  through  the  exertion  of  public 
functions  to  occupy  a  position  of  supremacy  in  the  field  which  it  de- 
liberately has  chosen  to  invade. 

A  decree  will  be  entered,  declaring  the  ordinance  void  and  enjoining 
its  enforcement. 
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In  i«  COL  WELL  LESaD  CO. 
(District  Oonrt,  S.  D.  New  York.    Mar«h  9,  1M7.) 

No.  60. 

1.  COUBTS  €=»366 — DXOISIONB  OF   STATB  COCBT — iNTEBPnETATIOn  BT  FBDK«AI» 

COtJBT VaLIDITT  of  AsaiONMENT. 

In  a  proceeding  inrolTlng  tbe  validity  of  tbe  bankrapt's  assignment 
for  creditors,  the  bankruptcy  court  will  treat  the  matter  as  iindedded' 
by  the  state  court,  where  the  Judge  of  the  state  court.  In  making  an  order 
involving  such  premises,  filed  no  opinion  showing  that  he  adjudged  the 
assignment  invalid,  and  the  parties  were  disagreed  as  to  that  fact 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §$  950,  952,  955, 
969-971.] 

2.  AssiONHENTs  FOB  BENEFn  OF  Creditobs  ^=366,  68— Validity. 

Stock  Corporation  Law  (Consol.'  Laws  N.  Y.  c.  59)  g  66,  declares  that 
no  corporation  which  shall  have  refused  to  pay  lany  of  its  notes  or  other 
obligations  when  due  shall  transfer  any  of  its  property  to  any  of  its  of- 
ficers on  any  other  con^deration  than  tbe  full  value  of  the  property  i>aid 
in  cash.  Debtor  and  Creditor  Law  (Consol.  Laws  N.  Y.  c.  12)  {  3,  de- 
clares that  every  conveyance  or  assignment  made  by  a  debtor  of  his  es- 
tate shall  be  in  writing,  and  shall  state  the  residence  and  business  car- 
ried on  by  the  debtor,  that  such  conveyance  or  assignment  shall  be  ac- 
knowledged before  an  officer  authorized  to  take  the  acknowledgment  of 
deeds,  and  shall  be  recorded  in  the  county  clerk's  office  in  the  county 
where  such  debtor  shall  reside,  etc.,  and  that  the  assent  of  the  assignee, 
subscribed  and  acluiowledged  by  him,  shall  appear  in  writing  embraced 
in,  or  at  the  end  of,  or  indorsed  upon,  the  assignment  before  it  is  re- 
corded. A  corporation  which  was  Indebted  executed  an  assignment  of  a 
mortgage  to  one  of  its  otBcera  as  trustee  for  the  benefit  of  its  creditors; 
but  the  same  was  not  acknowledged,  nor  did  the  purported  assignment  con- 
tain any  assent  by  the  trustee.  Held  that,  as  the  trustee  performed  no 
acts  under  the  assignment  which  could  make  it  effective,  the  assignment 
is  invalid ;   there  tiaving  been  no  compliance  with  the  statute. 

[E}d.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  H  167,  261-270.] 

3.  Bankbuptcy  «=3293(3) — Coubts — Jcbisdiction. 

One  named  as  assignee  for  the  benefit  of  creditors  tk  not  an  adverse 
claimant,  and  the  bankruptcy  court  can  in  a  summary  proceeding  dls:- 
pose  of  the  v&lidity  of  the  assigument- 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  411.] 

4.  Bankbuptcy  «=»154 — Skt-Off — Right  to  Ci.aih. 

Bankr.  Act  July  1,  1S98,  c.  541,  §  68b^  30  Stat  665  (Comp.  St  1916, 
S  9652),  declares  that  a  set-oft  or  counterclaim  shall  not  be  allowed  any 
debtor  of  tbe  bankrupt  which  is  not  provable  against  the  estate  or  was 
purchased  by  or  transferred  to  him  after  the  filing  of  the  petition,  or 
within  four  months  before  such  filing,  with  a  view  to  such  use,  and  with 
knowledge  or  notice  that  the  bankrupt  was  insolvent  or  had  committed 
an  act  of  bankruptcy.  The  owner  of  the  equity  of  redemption  in  propertj- 
against  which  a  bankrupt  had  a  mortgage  by  one  of  its  officers  acquired 
a  Judgment  against  the  bankrupt  more  than  six  months  before  the  filing 
of  the  petition.  It  did  not  appear  that  such  Judgment  was  acquired  with 
a  view  to  use  as  a  set-ofF  against  the  claim  of  the  bankrupt  on  the  mort- 
gage. Held,  that  such  Judgment  might  be  offset  against  Interest  due  on 
the  mortgage ;  section  68a  declaring  that,  in  all  cases  of  mutual  debts 
or  mutual  credits  between  the  estate  of  the  bankrupt  and  a  creditor,  tbe 
account  shall  be  stated,  and  one  debt  set  off  against  the  other. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {{  451-455.] 
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5.  Barkbuptct  «b»164 — SKT-Ona — Pkbsonb  Entitlicd  to  Sbt-Oft. 

T^e  owner  of  the  equity  of  redemption  in  property  subject  to  a  moii> 
ga«e,  tliough  not  liable  on  the  bond  of  the  mortgage,  may  offset  against 
interest  due  a  Judgment  against  the  mortgagee  which  had  become  bank- 
rupt 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §g  451-155.] 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  of  the  Colweill 
Lead  Company.  On  petition  of  the  American  Enameling  Company 
to  set  off  as  against  interest  due  on  a  mortgage  a  judgment  rendered 
against  the  bankrupt.     Petition  granted. 

R.  B.  Honeyman  and  Albert  J.  Baruth,  both  of  New  York  City,  for 
Colwell  Lead  Co. 

Herbert  McKennis,  of  New  York  City,  for  Grace  E.  Walker. 

Rearick,  Dorr  &  Travis,  of  New  York  City,  for  City  of  Worcester. 

Louis  Reed,  of  New  York  City,  for  Virgima  Kent  White. 

Engelhard,  Pollak,  Pitcher  &  Stem,  of  New  York  City,  for  peti- 
tioner American  Enameling  Co. 

Henry  W.  Sykes,  of  New  York  City,  for  other  petitioner.    . 

Williams,  Folsom  &  Strouse,  of  New  York  City,  for  creditors  and 
trustee. 

MANTON,  District  Judge.  The  bankrupt  owned  a  mortgage  of 
$90,000  upon  the  plant  of  the  petitioner,  the  American  Enameling  Com- 
pany of  Elizabethport,  N.  J.  The  Eastern  Sanitary  Enameling  Com- 
pany gave  its  bond  and  this  mortgage  as  the  predecessor  in  interest  of 
the  American  Enameling  Company.  On  October  26,  1916,  a  petition  in 
bankruptcy  was  filed  agamst  the  Colwell  Lead  Company,  and  it  was 
adjudicated  a  bankrupt  on  November  9,  1916;  the  court  appointing  A. 
F.  Ward,  Esq.,  trustee.  On  April  1,  1916,  the  bankrupt,  by  an  alleged 
assignment,  transferred  this  mortgage  to  Frederick  J.  Sherman,  an  of- 
ficer of  the  bankrupt,  for  the  benefit  of  creditors.  This  instrument 
recites : 

"Whereos,  at  a  meeting  of  creditors  this  company  was  requested  to  transfer 
certain  of  its  assets  in  trust  to  W.  D.  Campbell,  of  Campbell,  Heath  &  Co., 
J.  R.  Wettsteln,  of  the  United  Lead  Company,  and  Karl  Legner,  of  the 
Standard  Sanitary  Manufacturing  Company,  or  such  trustee  as  might  be 
selected  by  them  to  secure  the  claims  of  the  said  creditors ;   and 

"Whereas,  at  a  meeting  of  stockholders  of  the  Colwell  Liead  Company  the 
officers  and  directors  were  authorized  and  directed  to  comply  with  the  said 
request  of  the  said  creditors  and  to  transfer  assets  to  secure  the  claims  of 
creditors,  and  Frederick  J.  Sherman  having  been  duly  selected  to  act  as 
Trustee  of  said  assets  to  be  liquidated  by  and  under  the  direction  of  W.  D. 
Campbell,  J.  B.  Wettsteln,  and  Karl  Legner.    •    •    •" 

And  further  recites: 

"Said  property  is  assigned  and  transferred  as  security  for  the  payment  of 
the  indebtedness  of  the  Colwell  Lead  Company  to  creditors  shown  on  schedule 
1  of  the  report  of  the  financial  condition  of  the  said  Codwell  Lead  Company 
dated  December  31,  1915,  made  by  Louis  Lubln  &  Co.,  being  all  the  known 
creditors  of  this  company,  and  are  assigned  with  full  right,  authority,  and 
iwwer  on  the  part  of  the  said  W.  D.  Campbell,  J.  B.  Wettsteln,  and  Karl 
Legner  to  sell,  assign,  and  dispose  of  the  same  at  any  time  thereof,  at  such 
times  and  in  such  conditions  as  to  them,  or  a  majority  of  them,  may  seem 
proper  in  conformity  with  the  authority  conferred  upon  the  officers  of  this 
- 
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company  by  resolution  of  the  stodsLholders  passed  at  a  meeting  beld  on  tbe 
16th  day  of  February,  1916,  and  ratified  and  c(Xiflrmed  by  said  stodcbolders 
on  the  15th  day  of  March,  1S16." 

Shortly  after  said  alleged  assignment,  a  receiver  of  the  bankrupt 
was  appointed  in  the  state  court.  The  petitioner  purchased  a  judg- 
ment obtained  by  the  German-American  Stoneware  Works  on  Febru- 
ary 23,  1916,  amounting  to  $677.54,  and  seeks  to  set  this  oflf  as  against 
the  interest  on  the  mortgage,  which  is  now  due. 

The  questions  presented  are:  First,  as  to  whom  this  payment  should 
be  made,  whether  to  Sherman  or  to  the  trustee;  and,  second,  is  the 
petitioner  entitled  to  this  set-off? 

[1]  The  assignment  of  the"' judgment  was  taken  in  the  name  of  Jo- 
seph A.  Ehirkin,  one  of  the  officers  of  the  petitioner ;  but  he,  by  affida- 
vit, asserts  that  he  held  it  as  trustee  for  the  benefit  of  the  petitioner. 
The  fact  is  established  that  it  is  the  owner  of  the  judgment.  The  trus- 
tee insists  upon  payment  to  him  of  the  full  amount  of  the  interest,  and 
Sherman  makes  the  same  claim.  The  petitioner  claims  that  hereto- 
fore, in  an  action  in  the  state  court,  it  has  been  adjudicated  that  the 
assignment  to  Sherman  is  void.  This  the  trustee  denies,  and  argues 
that  the  order  of  Hon.  Edward  J.  Gavegan  in  the  state  Supreme  Court 
was  granted  upon  other  grounds.  Since  Judge  Gavegan  wrote  no 
opinion,  I  am  not  informed  of  the  reasons  for  his  granting  the  order 
in  question,  and  shall,  therefore,  not  -treat  the  subject  as  having  been 
decided  by  the  state  court. 

[2]  The  original  assignment  of  this  mortgage  to  Sherman  has  been 
submitted  by  counsel  for  the  trustee.  Its  examination  shows  execution 
by  the  respective  parties.  It  is  not  acknowledged,  and  therefore  is 
not  such  an  instrument  as  might  be  recorded.  I  think  the  alleged  as- 
signment is  void.    Section  66  of  the  Stock  Corporation  Law  provides : 

"No  corporation  whidi  shall  have  refused  to  pay  any  of  Its  notes  <»■  other 
obligations,  when  due,  in  lawful  money  of  the  United  States,  nor  any  of  Its 
officers  or  directors,  shall  transfer  any  of  Its  property  to  any  of  its  officers,  di- 
rectors or  stockholders,  directly  or  indirectly,  for  liie  payment  of  any  debt,  or 
upon  any  other  consideration  than  the  full  value  of  the  property  paid  in  cash." 

Section  3  of  the  Debtor  and  Creditor  Law  provides : 

"Requisites  of  general  assignment:  Every  conveyance  or  asslgnmeat  made 
by  a  debtor  of  his  estate,  real  or  personal,  or  both,  to  an  assignee  for  the  credi- 
tors of  such  debtor,  shall  be  In  writing,  and  shall  speclflcally  state  therein  the- 
residence  and  kind  of  business  carried  on  by  such  debtor  at  the  time  of  making 
the  assignment,  and  the  place  at  which  such  business  shall  then  be  conducted, 
and  if  such  place  be  in  a  city,  tbe  street  and  number  tliereof,  and  if  in  a  vil- 
lage or  town  such  apt  designation  as  shall  reasonably  identi^  such  debtor. 

"Every  such  conveyance  or  assignment  shall  be  duly  acknowledged  before 
an  officer  authorized  to  take  the  acknowledgment  of  deeds  and  shall  be  re- 
corded in  the  county  clerk's  office  in  the  county  where  such  debtor  shall  re- 
side or  carry  on  his  business  at  the  date  thereof.  An  assignment  by  copart- 
ners shall  be  recorded  in  the  county  where  the  'principal  place  of  business  of 
such  copartners  is  situated.  An  assignment  by  a  corporation  shall  be  record- 
ed in  tlie  county  where  its  principal  place  of  business  is  situated.  When  real 
property  is  a  part  of  the  property  assigned,  and  is  situated  in  a  county  other 
than  the  one  in  which  the  original  assignment  is  required  to  be  recorded,  a 
certified  copy  of  such  assignment  shall  be  filed  and  recorded  In  the  county 
where  such  property  is  situated.  ^ 
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"Tbe  assent  of  tlie  assignee,  subscribed  and  acknowledged  by  him,  ^haU 
aK>ear  In  writing,  embraced  In  or  at  the  end  of,  or  Indorsed  upon  the  as- 
signment, before  the  same  Is  rec6rded,  and.  If  separate  from  the  alignment, 
shall  be  duly  acknowledged." 

I  think  this  alleged  assignment  must  be  construed  as  intended  for  the 
benefit  of  the  creditors  and  must  comply  with  the  Debtor  and  Cred- 
itor Law.  This  it  does  not  do.  The  assignee  has  not  consented  there- 
to in  writing,  it  has  not  been  recorded  in  the  county  of  New  York,  and 
does  not  come  within  the  requirements  of  section  3.  To  make  a  valid 
assignment,  such  as  was  attempted  here,  it  was  mandatory  that  the 
statutory  provisions  be  complied  with.  Britton  v.  Lorenz,  45  N.  Y. 
51 ;  Schwartz  v.  Soutter,  41  Hun  (N.  Y.)  325.  The  failure  to  obtain  the 
written  consent  of  the  assignee  renders  the  instrumeint  void  ab  initio. 
Rogers  v.  Pell,  154  N.  Y.  518,  49  N.  E.  75 ;  Young  v.  Stone,  61  App. 
Div.  364,  70  N.  Y.  Supp.  558;  Mcllhargy  v.  Chambers,  117  N.  Y.  532, 
23  N.  E.  561. 

It  appears  by  the  affidavits  that  all  that  Sherman  ever  did  under  this 
assignment  was  to  open  a  bank  account,  and  make  a  deposit  of  $2,700, 
which  he  later  paid  over  to  Brewster,  the  receiver  in  the  state  court. 
Sherman  never  paid  the  creditors  an)rthing  of  his  receipts,  and  there- 
fore the  purposes  for  which  the  assignment  was  made  were  not  car- 
ried out.  In  Doughty  v.  Weston,  174  App.  Div.  212,  160  N.  Y.  Supp. 
1075,  Scott,  J.,  said: 

"It  Is  well  settled  that  In  the  case  of  an  assignment  or  other  instrument, 
absolute  In  form  and  actually  delivered,  which  Is  executed  for  a  particular 
purpose  and  Is  Intended  to  become  efCective  only  if  certain  conditions  are  ful- 
filled, an  inquiry  may  be  made  as  to  whether  or  not  the  conditions  ever  were 
fnlfllled,  and  tf  It  appears  that  they  were  not,  the  Instrument  will  be  held 
never  to  have  become  effective." 

[3]  I  therefore  am  of  the  opinion  that  the  assignment  was  void, 
and  that  Sherman  had  no  claim  to  the  interest  Sherman  was  served 
with  the  papers  on  this  application.  He  is  named  as  assignee  for  the 
benefit  of  creditors,  not  as  an  adverse  claimant,  and  this  court  has 
jurisdiction  of  him  in  a  summary  proceeding.  Bryan  v.  Bemheimer, 
181  U.  S.  188, 21  Sup.  Ct.  557,  45  L.  Ed.  814;  In  re  Stewart,  179  Fed. 
222,  102  C.  C.  A.  348;  In  re  Stokes  (D.  C.)  106  Fed.  312. 

[4,  6]  The  judgment  was  obtained  before  the  filing  of  the  petition 
in  bankruptcy  and  the  assignment  thereof  made  to  the  petitioner.  Un- 
der section  68,  subdivision  "B": 

A  "set-off  or  counterclaim  shall  not  be  allowed  in  favor  of  any  debtor  of  the 
benkrapt  wfaidi  (first)  is  not  provable  against  the  estate ;  or  (second)  wns  pur- 
obased  by  or  transferred  to  him  after  the  filing  of  the  petition,  or  within  four 
months  before  such  filing,  with  a  view  to  such  use  and  with  knowledge  or 
notice  that  such  bankrupt  was  insolvent,  or  had  committed  an  act  of  bank- 
ruptcy." 

From  the  facts  shown  on  this  application,  it  appears  that  the  judg- 
ment was  not  purchased  with  a  view  to  a  set-off  by  the  affidavits  of 
Kupfer  and  Durkin,  nor  after  the  filing  of  the  petition,  or  within  four 
months  before  such  filing,  with  a  view  to  s^lch  use  and  with  knowledge 
or  notice  that  the  bankrupt  was  insolvent  or  had  committed  an  act  of 
bankruptcy.    Section  68a  provides  that,  in  all  cases  of  mutual  debts  or 
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mutual  credits  between  the  estate  of  the  bankrupt  and  a  creditor,  the 
account  shall  be  stated,  and  one  debt  shall  be  set  oS  against  the  other, 
and  the  balance  only  shall  be  allowed  or  paid. 

The  judgment  was  purchased  May  1,  1916,  and  the  petition  filed 
October  26,  1916,  six  months  before  the  bankruptcy.  Nor  does  the  fact 
that  the  American  Enameling  Manufacturing  corporation  is  not  on  the 
bond  disentitle  the  petitioner  to  a  set-off.  It  owns  the  equity  of  re- 
demption. Worcester-Brooklyn  Realty  Co.  v.  Bailey,  161  App.  EHv. 
935,  146  N.  Y.  Supp.  59.  All  the  authorities  are  in  favor  of  allowing 
this  set-off.  Rolling  Mill  Co.  v.  Ore  &  Steel  Co.,  152  U.  S.  596,  14  Sup. 
Ct.  710,  38  L.  Ed.  565. 

The  petition  will  be  granted,  with  direction  to  pay  the  interest  on 
the  mortgage,  less  the  amount  of  the  judgment,  with  interest  thereon, 
to  the  trustee  in  bankruptcy. 
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UNITED  STATES  v.  ONE  BLUB  TATFETA  EVENING  OOAT  Ct  al. 
(Diatrlct  Court,  S.  D.  New  Tort.    April  17,  1917.) 

1.  Cdstoicb  Vvnta  «s>13S — Violation  or  Custoks  Laws — ^Action  fob  Fok- 

VEITUBB. 

A  Ubel  of  forfeiture,  filed  under  Customs  Administration  Act  June  10, 
1&90,  c.  407,  20  Stat.  131,  which  alleges  that  the  articles  sought  to  be  for- 
feited were  brought  Into  the  United  States  as  a  part  of  the  baggage  of  a 
passenger,  held  not  to  entitle  the  dalmant  to  oyer  of  the  baggage  deda- 
ratloo. 

[Ed.  Note.— For  other  cases,  see  Onstoms  DuUes,  Gent.  Dig.  $f  31&^331.1 

2.  OcaroMs  lynms  e=>130 — ^Violation  of  CtJsroMa  Laws — Baooaob  of  Pas- 

8KNOEBS — B1BAITDUI.ENT   UNDKBVALTJATION. 

The  proTlBlons  of  Tariff  Act  Oct.  3,  1913,  c.  16,  S  III.  H,  38  Stat  183 
(Comp.  St.  1916,  {  5526),  for  forfeiture  of  goods  for  entry  by  means  of 
false  Inrolee,  declaration,  or  any  fraudulent  practice  whatever,  apply  to 
the  baggage  of  passengers,  and  articles  therein  are  subject  to  forfeiture 
for  fraudulent  undervaluation  in  the  declaration  or  otherwise. 

[Ed.  Note.— BV>r  other  cases,  see  Customs  Duties,  Cfent  Dig.  {J  296-315.] 

L,ibel  of  forfeiture  by  the  United  States  against  One  Blue  Taffeta 
Evening  Coat,  etc. ;  Charlotte  A.  Warren,  Evelyn  Byrd  Burden,  and 
Gwendolyn  Dows,  claimants.    On  exceptions  to  libel.    Overruled. 

See,  also,  237  Fed.  703. 

This  cause  comes  op  <m  exceptions  to  a  libel  of  forfeiture  against  certain 
wearing  apparel  brought  by  the  claimant,  Charlotte  A.  Warren,  from  France 
to  this  country  on  the  10th  day  of  November,  1915,  on  the  steamship  Espagne. 
Such  wearing  apparel' is  divided  In  the  libel  Into  six  groups,  (a),  (b),  (c), 
(d),  (e),  and  (f),  of  which  groups  (b),  (e),  and  (f)  are  the  prcfljerty  of  the  claim- 
ants Burden  and  Dows,  and  the  groups  (a),  (o),  and  (d)  are  the  property  of  the 
claimant  Warren. 

This  first  cause  of  forfeiture  asserts  that  groups  (c),  (d),  (e),  and  (f)  were 
found  as  part  of  the  baggage  of  the  said  Charlotte  A.  Warren  upon  her  ar- 
rival as  a  passenger,  and  were  not  at  the  time  of  making  entry  of  such  baggage 
mentioned  to  the  collector. 

The  second  cause  of  forfeiture  alleges  that  Charlotte  A.  Wnrren  arrived  as 
a  passenger  and  had  Tn  her  baggage  certain  articles  mentioned  in  groups  (a), 
(c),  and  (d),  and  that  these  she  attempted  to  enter  by  means  of  a  certain 
fraudulent  baggage  declaration  and  entry,  in  which  she  declared  that  all  the 

4>»For  other  cases  see  ume  topic  A  KBT-NUMBER  In  aU  Ker-Numbered  Olgetts  *  Indnn 
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articles  In  her  baggage  were  set  forth  In  such  baggage  declaratloo,  together 
wlQi  the  actual  market  value  of  the  same,  and  that  all  of  such  articles  were 
Intended  for  her  personal  use,  while  In  fact  the  baggage  declaration  was 
fraudulent,  because  it  did  not  contain  a  statement  of  all  her  personal  effects, 
with  their  cost  price  or  market  value,  or  make  reference  to  all  such  articles. 

The  tUrd  cause  of  forfeiture  alleges  that  the  said  Charlotte  A.  Warren,  hav- 
ing in  her  baggage  the  articles  mentioned  in  groups  (b),  (e),  and  (f),  attempte4!{ 
to  enter  them  by  means  of  a  fraudulent  baggage  declaration,  setting  forth 
all  the  articles  contained  in  her  baggage  and  the  cost  price  and  market  value 
of  the  same ;  that  all  the  articles  were  Intended  for  her  personal  use,  when 
in  fact  the  articles  were  not  intended  for  her  personal  use;  that  the  declara- 
tion was  fraudulent,  because  it  did  not  contain  a  statement  of  all  the  artides, 
and  of  the  cost  price  and  market  value  of  the  same. 

The  fourth  cause  of  forfeiture  alleges  that  among  the  personal  effects 
brought  in  by  the  said  Charlotte  A.  Warren  and  contained  in  a  trunk  was  one 
evening  gown  and  one  evening  custnme,  said  trunk  containing  other  i)ersooal 
effects  set  forth;  that,  furthermore,  among  the  persooal  effects  was  another 
trunk,  containing  one  flame-colored  evening  costume  and  other  clothes  therein 
set  forth.  It  alleges  that  said  Charlotte  A.  Warren  attempted  to  enter  these 
two  trunks  of  personal  effects  by  falsely  stating  orally  to  certain  examiners  of 
merdiandise  and  to  certain  surveyors  and  Inspectors  of  customs  that  the 
flame-colored  evening  gown  and  the  black  costume  and  the  flame-colored  eve- 
ning costume  had  already  been  imported  into  the  United  States,  and  the  duty 
had  been  paid  upon  them,  when  the  fact  was  untrue,  and  known  to  her  to 
be  untrue. 

The  fifth  cause  of  fbrfelture  asserts  that  the  said  Charlotte  A.  Warren, 
having  in  her  baggage  the  articles  mentioned  in  aU  the  groups,  attempted  to 
Introduce  them  into  the  conunerce  of  the  United  States  by  fraudulent  baggage 
declarations,  asserting  the  foreign  cost  and  market  value  of  the  articles  at 
$1,500,  when  the  same  was  known  to  her  to  be  largely  in  excess  of  that  sum. 

W.  L.  Wemple,  of  New  York  City,  for  claimant  Warren. 

Alfred  A.  Wheat,  of  New  York  City,  for  claimants  Dow  and  Bur- 
den. 

Frank  E.  Carstarphen  and  John  E.  Walker,  both  of  New  York  City, 
for  United  States. 

I;EARNED  hand,  District  Judge  (after  stating  the  facts  as  above). 
This  is  the  same  libel  of  forfeiture  which  I  considered  before,  and 
which  has  since  been  amended.  As  to  the  first  cause  of  forfeiture,  the 
claimant  craves  oyer  of  the  baggage  declaration,  insisting  that;  if  pro- 
duced, it  will  appear  that  the  imported  articles  were  mentioned.  As 
to  the  second  and  fourth  causes  of  forfeiture,  the  claimant  Warren 
insists  that  the  articles  in  question  were  part  of  her  personal  baggage, 
brought  with  her  into  the  country  on  her  arrival.  As  such  she  says 
that  they  do  not  fall  within  the  Customs  Administrative  Act,  and  that 
the  allegations  of  fraud  are  irrelevant.  As  to  the  third  cause  of  for- 
feiture, the  claimants  Burden  and  Dows  do  not  press  their  exceptions, 
and  the  same  are  overruled.  As  to  the  fifth  cause  of  forfeiture,  the 
claimant  Warren  excepts,  so  far  as  concerns  groups  (a),  (c),  and  (d), 
upon  the  same  ground  as  in  the  second  and  fourth  causes  of  forfeiture, 
but  the  claimants  Burden  and  Dows  do  not  press  their  exception  to 
the  other  groups,  which  is  clearly  bad. 

Two  substantial  questions,  therefore,  arise :  First,  whether  the  case 
is  one  in  which  the  claimant  can  crave  oyer  of  the  baggage  declara- 
tion ;  second,  whether  goods  brought  in  by  a  returning  passenger  and 
as  his  baggage  under  the  Customs  Administrative  Act  are  sub'ect  to 
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forfdture  for  a  fraudulent  undervaluation  in  a  ba^^age  declaration 
or  for  oral  fraud  touching  their  liability  to  customs  duties. 

[1]  Profert  at  common  law  is  never  necessary  unless  the  instrument 
is  under  seal,  and  even  then  not  unless  it  is  the  foundation  of  the 
plaintiff's  action.  Here  the  baggage  declaration  is  not  the  founda- 
tion of  the  case  in  the  sense  intended.  The  pleading  only  says  that 
the  claimant  Warren  did  not  mention  the  articles  to  9ie  collector  and 
that  will  be  enough  to  prove.  The,  fact  is  irrelevant  that  I  may  know 
that  a  baggage  declaration  existed  and  that  the  plaintiflF  will  have  to 
put  it  in  evidence  when  it  comes  to  its  case.  It  would  be  quite  enough 
under  the  libel  to  prove  that  the  claimant  had  made  no  baggage  dec- 
laration whatever  and  no  mention  of  the  articles  to  the  collector. 
The  exception  is  overruled. 

[2]  The  second  cause  of  forfeiture  alleges  that  the  claimant  tried 
to  enter  her  personal  baggage  by  the  use  of  a  baggage  declaration, 
among  other  things  fraudulently  understating  the  cost  value  of  the 
goods.  The  exception  is  based  upon  the  theory  that  paragraph  H  of 
section  III  of  the  Customs  Administrative  Act  does  not  touch  pas- 
sengers' baggage,  and,  as  a  necessary  corollary  of  that  position,  that 
no  amount  of  fraud  will  forfeit  the  goods  or  constitute  a  crime  so 
long  as  they  are  mentioned  within  the  meaning  of  section  2802. 

At  the  outset,  I  may  say  that  no  case  decides  anything  of  the  sort, 
certainly  not  those  relied  upon.  In  United  States  v.  One  Pearl  Neck- 
lace, 111  Fed.  164,  49  C.  C.  A.  287,  56  L.  R.  A.  130,  the  goods  were 
forfeit  because  the  claimant  had  failed  to  mention  them  to  the  col- 
lector at  the  time  of  entry.  The  language  used  about  two  systems 
of  entry,  one  for  baggage  and  one  for  merchandise,  applied  to  cer- 
tain sections  of  the  Revised  Statutes  mentioned  by  the  court,  and  was 
wholly  in  place  in  that  connection.  There  is  not  the  least  reason  to 
suppose  that  the  court  had  in  mind  the  question  whether  paragraph 
H  of  section  III  (then  section  9)  was  or  was  not  applicable  to  a 
passenger's  baggage.  In  One  Pearl  Chain  v.  United  States,  123  Fed. 
371,  59  C.  C.  A.  499,  the  claimant  succeeded,  because  the  claimant 
"mentioned"  her  jewelry  by  the  use  of  the  words  "wearing  apparel" 
in  the  declaration.  No  question  arose  of  any  fraudulent  device  to 
secure  an  undervaluation  of  the  goods  upon  their  appraisal.  The  lan- 
guage on  page  374  is  absolutely  and  literally  true,  but  it  does  not  mean 
what  the  claimant  supposes.  There  are,  indeed,  two  different  classes 
of  goods  arriving,  baggage  and  merchandise,  and  the  formalities  re- 

?uired  of  the  importer  of  each  class  are  different.  It  by  no  means 
ollows  that,  when  the  United  States  undertakes  on  its  own  account  to 
value  the  goods,  the  importer  should  go  scatheless,  no  matter  by  what 
practice  he  may  impede  the  discharge  of  that  duty.  United  States  v. 
One  Trunk  (D.  C.)  175  Fed.  1012,  was  a  case  of  merchandise  for  sale, 
and  has  no  bearing  on  this  controversy. 

I  come,  therefore,  to  the  statute  without  any  controlling  decision. 
Until  1897  passengers*  baggage  was  not  subject  to  any  duty  at  all.  It 
was  therefore  necessary  only  to  declare  what  one  had  under  Revised 
Statutes,  §  2799  (Comp.  St.  1916,  §  5496),  and  if  one  did  "mention" 
everything,  the  United  States  had  all  the  means  for  protection  of  its 
revenue.    In  that  year,  however,  passengers'  baggage  became  taxable, 
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like  any  other  merchandise,  according  to  its  proper  schedule,  except 
that  the  passenger  was  entitled  to  a  general  deduction  of  $1CX)  from 
the  sum  of  the  appraised  valuation.  This  provision  now  appears  sub- 
stantially unchanged  in  paragraph  642  of  section  1  of  the  Tariff  of 
1913  (Comp.  St.  1916,  §  5291).  While  the  passenger,  outside  of  any 
valid  treasury  regulations  not  here  in  question,  was  not  required  to 
make  any  statement  of  value,  an  appraisal  at  some  stage  of  the  series 
of  acts  constituting  an  "entry"  became  an  inevitable  necessity.  Sec- 
tion III  of  the  Tariff  Act  of  1913  deals  in  general  with  the  adminis- 
trative measures  touching  all  imports  subject  to  duty,  and  since  the 
bagg:^  of  an  incoming  passenger  since  1897  had  become  subject  to 
duty,  above  the  exemption  in  question,  in  it  we  should  expect  to  find 
some  provisions  under  which  the  baggage  may  be  appraised.  In  the 
case  of  most  merchandise  the  basis  of  the  appraisal  is  the  invoice  pro- 
duced by  the  importer  and  by  reference  made  a  part  of  his  declaration. 
Paragraph  P.  However,  under  paragraph  E,  invoices  are  required 
neither  for  "personal  effects  accompanying  the  passenger"  nor  for  any 
other  merchandise  over  $100  in  value.  (The  exception  of  "personal 
effects"  is  incidentally  to  be  noted  as  bearing  upon  the  contention 
that  the  statute  in  general  does  not  touch  baggage.)  The  statutory 
provisions  authorizing  the  appraisal  of  goods  under  $100  and  of  all 
"personal  effects"  are  to  be  found  in  paragraph  K  and  those  immedi- 
ately following,  which  direct  the  appraiser  and  collectors  to  ascertain 
by  every  reasonable  means  "the  actual  market  value  and  wholesale 
price  of  the  merchandise."  Perhaps  paragraph  I  also  covers  "per- 
sonal effects,"  but  I  do  not  find  it  necessary  to  say  so.  Nothing  in 
sections  2799-2802  (Comp.  St.  1916,  §•§  5496-5499)  of  the  Revised 
Statutes  contradicts  this  conclusion.  'Diose  sections  ccwitinue  to  have 
the  sanrie  use  as  before,  since  under  them  the  personal  effects  can  be 
ascertained  and  thereafter  can  be  appraised.  They  remain  the  only 
statutory  requirement  for  the  entry  of  baggage,  aside  from  such  treas- 
ury regulations  as  would  be  justified  under  the  power  to  make  the 
appraisal  at  all. 

The  customs  pfHcers  having  this  duty  touching  all  goods,  not  only 

those  which  are  covered  by  invoice,  but  those  which  are  not,  para- 

graf)h  H  of  section  III  prohibits  in  the  broadest  possible  way  any 

fraudulent  device  by  which  they  shall  be  prevented  from  reaching  a 

'  true  appraisal.    These  are  the  words : 

"Invoice,  declaration,  afBdavlt,  letter  paper,  •  •  •  any  false  statement 
written  or  verbal,  •  •  •  any  false  or  fraudulent  practice  or  appliance 
•    *    •    any  willful  act  or  omission." 

It  is  of  no  consequence,  therefore,  whether  the  valuation  in  the 
claimant's  baggage  declaration  was  required  by  any  provision  of  law. 
Certainly  it  was  a  "paper"  artd  a  "false  written  statement,"  and  a 
"fraudulent  practice."  It  is  true  that  section  2799  did  not  require  the 
statement  of  value,  but  she  added  such  a  statement,  and  since  it  was 
by  hypothesis  a  fraud,  it  falls  within  paragraph  H,  being  proper  to  ob- 
struct the  appraiser  in  his  duties.  Nor  is  it  of  any  consequence  wheth- 
.  er  the  word  "declaration,"  in  paragraph  H,  covers  a  baggage  declara- 
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tion.  The  argument  that  it  must  refer  to  paragraph  F  is  irrelevant, 
though  the  specific  reference  in  paragraph  H  to  the  declaration  of 
paragraph  P  perhaps  meets  it  in  fact.  A  talk  with  the  appraiser,  a 
receipted  bill,  a  letter,  anything  to  delude  him  and  secure  the  miscar- 
riage of  his  appraisal,  would  he.  within  the  broad  terms  of  this  para- 
graph. 

If  this  be  not  the  proper  understanding  of  the  statute,  there  is  no 
excess  of  knavery  which  would  forfeit  passengers'  baggage,  so  long 
as  they  were  "mentioned"  before  they  were  seized.  Sudi  cannot  have 
been  the  purpose  of  Congress;  sudi  was  not  the  purpose  in  para- 
graphs AA  and  BB.  There  is  no  conceivable  reason  why  a  passenger 
should  be  allowed  to  practice  deliberate  frauds  of  a  kind  which  would 
impose  upon  other  importers  forfeiture  and  imprisonment  Were  it 
necessary  to  force  any  language,  the  position  might  be  more  plausibly 
urged;  but  it  is  the  claimant  who  must  twist  the  language  to  reach 
so  egregious  a  result.  , 

Finally  the  appUcation  of  any  such  interpretation  results  in  so  fan- 
tastic an  injustice  in  the  case  at  bar  that  the  mere  statement  of  it 
should  serve  with  any  fair  person  for  its  answer.  By  hypothesis  the 
claimant,  Warren,  tried  to  enter  all  these  clothes,  both  her  own  and 
her  friends',  by  ftieans  of  a  single  fraudulent  undervaluation.  Those 
of  the  friends  must  certainly  suffer  forfeiture;  they  stand  in  vicarious 
condemnation  though  their  owners  are  innocent  But  the  author  of 
the  fraud,  which  Qius  irretrievably  implicates  others  in  its  conse- 
quences, has  the  hardihood  to  insist  that  her  own  goods  shall  go  free, 
even  though  the  h)rpothesis  prove  true  upon  the  trial.  The  iniquity 
of  such  a  result  would  pass  tolerance.    The  exception  is  overruled. 

The  third  cause  of  forfeiture  needs  no  consideration;  the  exception 
is  overruled. 

The  fourth  and  fifth  causes  of  forfeiture  raise  no  other  points  than 
the  second,  and  the  foregoing  discussion  will  serve  as  to  them.  They 
illustrate  a  little  more  clearly,  however,  the  position  that  any  kind  of 
fraud  will  serve  which  impedes  the  appraiser  in  his  duties  towards  the 
goods  under  paragraph  K.    The  exceptions  are  overruled. 

The  claimants  will  answer  in  20  days. 
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HDWAKDS  V.  BODKIN.       "  • 
•     (District  Court,  S.  D.  California,  S.  D.    April  1«,  1917.) 
MaC-66. 

L  Public  Ljlnds  «=s>108 — ^Decisions  or  Laks  Dbpabtuent — Rkvuew. 

The  District  Court  cannot  sit  ns  a  court  of  appeal  upon  the  conduct  or 
ooncluslona  of  the  Department  of  the  Interior  respecting  the  disposal  of 
public  lands,  but  is  limited  to  the  correction  of  errors  such  as  is  peculiarly 
tbe  proTlnce  of  a  court  of  equity,  where  fraud  has  supervened,  or  to 
correct  a  manifest  mlaoonstructlon  of  the  law  by  the  departmental  of- 
ficers. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Oeat.  Dig.  §{  304,  306.] 

2.  PuBuc  Lakos  €=>108 — ^Deoibionb  of  L&rd  DEPABnaenr — Gollatsbal  At- 

tack. 

Within  the  domain  of  fact,  in  the  absence  of  extrinsic  fraud,  the  con- 
dusions  of  the  Department  of  the  Interior  respecting  the  disposal  of 
public  lands  are  not  susceptible  to  collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  C|iit  Dig.  {{  304,  306.] 

3.  PtJBLic  Lahds  «s»100 — Dkoisionb  or  Land  Depabtmskt — ^Fbattd — Plead-  • 

mos. 

Where  fraud  and  misrepresentation  are  relied  upon  as  grounds  of  in- 
terference by  the  court  with  decisions  of  the  Department  of  the  Interior 
respecting  the  disposal  of  public  lands,  they  should  be  stated  with  such 
fullness  and  particularity  as  to  show  that  they  must  necessarily  haye 
affected  the  action  of  the  officers  in  the  department,  and  mere  general 
allegattons  of  fraud  and  misrepresentations  will  not  suffice. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  {  SOT.] 

4.  Pdbuo  Laitds  ®=»10S(3) — Contests — Pbefebentlil  Bight. 

Under  the  Act  May  14,  1880,  c.  8»,  21  Stat  140  (Gomp.  St  1016,  §§ 
4636-4538),  providing  that  where  any  ];)erson  has  contested  and  procured 
the  canceUation  of  any  homestead  entry  he  shall  be  allowed  30  days  to 
enter  the  lands,  where  the  Department  of  the  Interior  entertained  a 
contest  while  the  land  Involved  .was  withdrawn  from  entry  under  Recla- 
mation Act  June  17,  1902,  c.  1093,  32  Stat  388,  it  properly  permitted  the 
successful  contestant  to  enter  the  lands  within  30  days  after  the  restora- 
tion of  such  lands  to  entry. 

Suit  by  William  B.  Edwards  against  Patrick  H.  Bodkin.  On  mo- 
tion to  dismiss  the  complaint.    Motion  granted. 

By  amended  bill  of  complaint  in  equity  plaintiff  alleges,  among  other 
ttatngs,  that  on  July  17,  1902,  the  Secretary  of  the  Interior,  under  the  "second 
form"  of  withdrawal  under  the  "Reclamation  Act"  of  June  17,  1902,  withdrew 
a  certain  quarter  section  lying  along  the  Colorado  river  in  California.  On  the 
1st  of  December  following  plaintiff  made  a  homestead  entry  of  said  land. 
l^ereafter,  in  September,  1903,  the  Secretary  of  the  Interior  made  a  "first 
form"  withdrawal  of  the  quarter  section  above  referred  to. 

In  1906  the  Department  of  the  Interior  promulgated  certain  regulations  re- 
specting withdrawals  under  the  Reclamation  Act  (33  Land  Dec.  607),  pro- 
viding for  the  entertaining  of  contests  as  to  lands  withdrawn  pursuant  to 
either  form  of  withdrawal  under  the  Reclamation  Act  and  also  provldlrijr 
that  the  preferred  right  of  a  successful  contestant  under  the  statute  of 
1880  (21  Stat  140)  would  be  held  to  attach  at  any  Ume  "within  30  days  froin 
notice  that  the  lands  involved  have  been  released  from  such  withdrawal  and 
made  subject  to  entry."  ' 

C=>For  otber  cum  set  sun*  topic  ft  KBT-Nmi HER  In  mil  K*y-Numli«r*d  DigMU  ft  IndexM 
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Thereafter,  under  the  provisions  of  these  regulations,  defendant  contested 
the  entry  of  plaintiff  to  May,  1908.  The  decision  of  the  local  land  officers  was 
adverse  to  plaintiff,  and  on  appeal  was  sustained  by  the  department,  and  the 
entry  pf  plaintiff  was  canceled  AprU  19,  190©.  On  May  18,  1»10,  pursuant  to 
order  of  restoration  ot  January  10,  1910,  the  land  was  released  from  every 
form  of  reclamation  withdrawal  and  restored  to  entry. 

Thereafter,  on  May  18,  1910,  plaintiff  and  defendant  filed  applications  for 
the  entry  of  such  land.  Because  of  matters  not  necessary  to  be  detailed  here, 
decision  on  such  applications  was  withheld  until  June,  1912,  at  which  time 
plaintiffs  application  was  rejected  and  defendant's  application,  because  of 
the  preferential  right  Inuring  to  him  In  virtue  of  his  successful  contest,  was 
accepted.  Upon  appeal  this  was  sustained.  A  rather  succinct  statement  of 
the  facts  In  the  controversy  will  be  found  In  Edwards  v.  Bodkin,  42  Land 
Dec.  172,  174. 

Plaintiff  also  alleges  the  initiation  and  pendency  of  certain  ejectment  pro- 
ceedings In  the  superior  court  of  Blverslde  county,  the  county  in  which  the 
land  was  situate,  resulting  adversely  to  him,  In  consequence  of  which  he  was 
ejected  from  the  land. 

It  Is  also  alleged,  beginning  with  paragraph  51  of  the  complaint  that  de- 
fendant, claiming  other  land  by  homestead,  relinquished  bis  homestead  entry 
on  the  land  In  question  in  1914,  and  thereupon  offered  scrip  locations  on  the 
same  land  and  asked  for  acceptance  of  the  same.  Plaintiff  then  alleges  "that, 
exercising  his  lawful  privilege  of  protest,  plaintiff  duly  tiled  with  the  register 
and  receiver  his  written  protest  under  oath  against  the  allowance  of  said 
scrip  locations,  on  or  about  April  1,  1914."  Subsequently  tlie  scrip  locations 
of  the  defendant  were  accepted  by  the  department,  and  patents  of  the 
United  States  in  response  thereto  were  issued.  Wherefore  plaintiff  asks  that 
the  defendant  be  declared  a  trustee  of  said  property,  holding  said  patents  for 
his  use  and  benefit,  etc. 

Wm.  B.  Edwards,  of  Redlands,  Cal.,  in  pro.  per. 
Duke  Stone,  of  Los  Angeles,  Cal.,  for  defendant. 

BLEDSOE,  District  Judge  (after  stating  the  facts  as  above).  In 
this  case,  plaintiff,  who  appears  in  propria  persona,  has  imposed  con- 
siderable labor  upon  the  court  because  of  the  undue  prolixity  with 
which  he  has  clothed  both  his  complaint  and  his  argument  in  support 
thereof.  However,  the  court  has  endeavored,  as  best  it  might,  to  give 
all  of  the  matters  submitted  to  it  the  very  careful  consideration  which 
their  importance,  to  the  parties  at  least,  demanded. 

Without  going  into  a  lengthy  statement  either  of  facts  or  conclu- 
sions, because  of  pressure  of  other  duties,  it  will  suffice  to  say  that 
plaintiff  presents,  as  I  see  it,  two  reasons  why  defendant  should  be 
declared  to  be  a  trustee  for  him  of  the  land  heretofore  patented  by 
the  United  States:  First,  that  the  Department  of  the  Interior,  with- 
out right  and  contrary  to  law,  extended  the  so-called  preference  right 
of  defendant,  earned  after  successful  termination  of  contest,  beyond 
the  30-day  period  provided  by  the  statute  (21  Stat,  at  L.  140),  so  as 
to  entitle  defendant  to  have  and  take  advantage  of  such  preferential 
right  after  a  restoration  from  withdrawal  of  the  lands  affected ;  and 
secondly,  that  in  spite  of  the  protest  of  plaintiff,  upon  relinquishment 
and  location  by  scrip  of  the  lands  in  controversy,  the  Land  Depart- 
ment fraudulently  and  without  right  overruled  plaintiff's  claims  and 
allowed  the  aforesaid  scrip  location  of  the  defendant. 

[1-3]  It  is  hornbook  law  that  in  a  case  of  this  sort  the  function 
of  the  court  is  not  to  sit  in  judgment  as  a  court  of  appeal  upon  the 
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conduct  or  conclusions  of  the  Department  of  the  Interior  respecting 
a  disposal  of  public  lands.  Its  jurisdiction  is  limited  to  a  correction 
of  errors  such  as  is  peculiarly  the  province  of  a  court  of  equity  where 
fraud  has  supervened,  or  to  correct  what  may  be  shown  to  the  court 
to  be  a  manifest  misconstruction  of  the  law  by  the  officers  of  the  de- 
partment. Within  the  domain  of  fact,  in  the  absence  of  extrinsic 
fraud,  the  conclusions  of  the  department  are  not  susceptible  to  collat- 
eral attack.  So,  also,  "where  fraud  and  misrepresentations  are  re- 
lied upon  as  grpunds  .of  interference  by  the  court,  they  should  be 
stated  with  such  fullness  and  particularity  as  to  show  that  they  must 
necessarily  have  affected  the  action  of  the  officers  of  the  department. 
Mere  general  allegations  of  fraud  and  misrepresentations  will  not 
suffice."    Quinby  v.  Conlan,  104  U.  S.  420,  26  L.  Ed.  800. 

The  allegations  of  plaintiff  with  respect  to  fraud  perpetrated  upon 
him,  and  the  alleged  unlawful  overruling  of  his  protest  of  the  allow- 
ance of  the  scrip  location,  are  not  made  with  such  particularity  of  de- 
tail as  to  show  either  that  any  fraud  was  actually  committed  or  that 
any  mistake  of  law  in  the  overruling  of  plaintiff's  protest  was  indulged 
in.  Non  constat  no  ground  may  have  been  set  up  in  pljuntiff's  protest 
against  the  allowance  of  the  scrip  location  sufficient  to  authorize  or  jus- 
tify the  department  in  sustaining  it.  Assuredly  no  particulars  of 
fraudulent  conduct  are  alleged,  and  nothing  but  the  most  general  and 
inconclusive  assertions  with  respect  to  fraud  are  indulged  in. 

[4]  The  main  question  in  the  case  centers  around  the  right  of  the 
Department  of  the  Interior  to  allow  the  preferential  right  inuring  to 
the  successful  contestant  of  an  entry  upon  public  lands  to  attach  and 
be  taken  advantage  of  after  the  lands  have  been  restored  to  entry  sub- 
sequent to  a  "first  form"  withdrawal  under  the  act  of  June  17,  1902 
(32  Stat,  at  L.  388).  The  department  in  several  apparently  well-con- 
sidered decisions  has  held  that  such  right  obtains  (Fairchild  v.  Eby, 
37  Land  Dec.  362 ;  Beach  v.  Hanson,  40  Land  Dec.  607 ;  Wright  v. 
Francis,  36  Land  Dec.  499;  Edwards  v.  Bodkin,  42  Land  Dec.  172), 
and  this  court  is  not  prepared  to  hold  that  there  is  such  a  manifest  dis- 
regard of  the  law  exhibited  by  those  holdings  as  to  warrant  interfer- 
ence in  plaintiff's  behalf. 

It  must  be  conceded  that  the  statute  of  1880  gave  to  a  successful 
contestant  a  substantial  statutory  right — the  right  to  enter  the  land 
which  was  the  subject  of  the  successful  contest.  In  order  that  evasions 
of  the  law  might  be  prevented  and  frauds  upon  the  government  avoid- 
ed, it  was  both  necessary  and  proper  that  this  statutory  right  and 
privilege  should  be  given  due  recognition,  and  that  it  should  be  accord- 
ed a  liberal  construction  in  the  administration  of  the  land  laws.  It 
was  intended  to  act  as  a  preventive  of  frauds  upon  the  government,  and 
intended  to  reward  those  who  were  diligent  in  exhibiting  the  facts  of 
such  fraud  to  the  government.  It  may  have  been  that,  with  respect  at 
least  to  "first  form"  withdrawals,  the  Department  of  the  Interior 
should  never  have  permitted  contests.  However,  at  the  time  of  the 
contest  in  question,  there  is  no  doubt  but  that  under  the  regulations 
governing  the  conduct  of  that  department  such  contests  were  allow- 
ed.   With  the  wisdom  or  policy  of  permitting  such  contests,  of  course, 
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this  court  has  no  concern.  In  the  event  of  the  successful  termination  of 
such  contest,  under  the  statute  of  1880  the  contestant,  as  above  refer- 
red to,  was  entitled  to  a  preferential  right  of  entry.  This  right  must 
needs  have  been  made  use  of  by  him  within  30  days  after  notice  of  the 
successful  termination  of  his  contest.  A  withdrawal  of  the  lands  in- 
volved in  a  contest  under  the  "first  form"  of  the  reclamation  act,  how- 
ever, served  to  exclude  such  land  so  withdrawn  from  entry.  In  con- 
templation of  law  it  had  then,  temporarily  or  permanently,  been  taken 
over  for  public  and  governmental  purposes.  In  the  event  of  its  being 
taken  over  permanently,  that  is,  in  the  event  of  the  completion  of  the 
reclamation  project  as  originally  conceived  and  the  actual  use  of  the 
land  for  the  public  purpose  contemplated  in  the  original  withdrawal, 
the  contestant  would,  of  course,  have  lost  his  preferential  or  any  other 
right  of  entry ;  but  it  must  be  assumed  that  he  instituted  his  contest 
with  such  possibility  in  mind.  In  the  event,  however,  that  it  should  be 
discovered,  as  it  was  in  this  case,  that  the  withdrawal  was  unnecessary 
— that  the  original  intention  to  use  the  withdrawn  lands  could  not  for 
some  reason  be  consummated — and  the  land  should  thereafter  be  re- 
stored to  the  public  domain,  subsequent  entry,  as  between  the  contestant 
who  had  a  preferential  right  and  the  entryman  whose  claims  to  the 
land  had,  after  due  investigation,  been  denied,  should  be  given  to  the" 
one  who  had  done  everything  in  his  power,  presumably,  to  comply 
with  the  laws  of  the  United  States,  rather  than  to  one  who,  presumably, 
under  the  findings  and  judgment  of  the  Interior  Department,  had  fail- 
ed to  comply  with  such  laws. 

In  other  words,  having  initiated  a  contest  and  having  proven  to  the 
satisfaction  of  those  given  jurisdiction  to  hear  it  that  his  contest  was 
well  founded,  the  contestant,  under  the  statute,  had  a  right  to  enter  the 
land  as  for  himself.  This  right  he  must  exercise  within  30  days  after 
notice  of  a  decision  in  his  favor.  This  right,  however,  though  a  sub- 
stantial one,  was  denied  to  him  because  of  the  withdrawal  of  the  land 
by  superior  authority,  the  government  of  the  United  States.  Upon  the 
land  reverting  to  the  public  domain  and  upon  its  thereafter  becoming 
subject  to  entry,  there  would  seem  to  be  good  reason  for  holding  that 
the  preferential  right  theretofore  awarded  by  statute  to  the  contestant 
should  then  inure  to  him.  At  all  times  after  a  determination  of  his 
contest  in  his  favor,  presumably,  he  was  ready,  willing,  and  anxious  to 
make  his  entry.  He  was  prevented  from  so  doing  by  the  action  of  the 
government.  There  can  be  no  impropriety,  then,  in  according  to  him 
a  substantial  recognition  of  this  right  as  soon  as  it  had  been  definitely 
determined  that  the  government  no  longer  had  claims  upon  the  land. 
In  my  judgment,  the  action  of  the  department  in  holding  that  the  right 
accrued  as  of  the  date  of  restoration  of  the  land  to  the  public  domain 
was  a  correct  application  of  the  law  in  the  premises. 

Many  facts  are  alleged  by  plaintiff  tending  to  show  that  he  was  un- 
justly "contested"  out  of  his  land.  Obviously,  with  these  matters,  this 
court  has  nothing  to  do.  A  tribunal  has  been  set  up  by  the  govern- 
ment, competent  and  efficient,  to  determine  these  controversies.  This 
court  must,  as  it  does,  assume  that  the  determinations  of  such  tribunal 
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are  proper  and  supported  by  sufficiently  persuasive  and  controlling 
facts. 

The  motion  to  dismiss  on  the  ground  that  the  complaint  does  not  state 
a  cause  of  action  is  granted. 


In  re  W.  S.  KtJHN  ft  CO. 

CDlstrlct  Court,  W.  D.  Pennsylvania.    May  11,  1917.) 

No.  7240. 

1.  BAWKaupTOT  «=>309 — CLAms — Pabtnebship  and  Individuai,  Debts. 

Holders  of  the  Joint  and  several  obligations  of  the  members  of  a  'part- 
nership, signed  In  their  Individual  names,  but  executed  In  connection  with 
a  partnership  transaction,  were  entitled  to  prove  them  against  both  the 
partnership  estate  and  the  individual  estates. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §g  555-564.] 

2.  Bankbdftct  «=>351 — Claims — Partnebshif  and  Individual  Debts. 

Where  members  of  a  partnership  In  their  firm  transactions  had  no  dis- 
tinctive firm  name,  but  operated  at  times  under  the  name  "W.  S.  K.  ft  Co.," 
at  times  under  the  name  "J.  S.  &  W.  S.  K.,"  and  at  other  times  under'  the 
individual  names  of  the  two  partners,  there  was  nevertheless  only  one 
firm,  and  no  particular  set  of  creditors  had  a  right  to  preference  in  bank- 
ruptcy, because  the  Arm  in  their  particular  transaction  had  assumed  a 
particular  firm  name  or  designation. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  SS  563,  561.] 

In  the  Matter  of  W.  S.  Kuhn  &  Co.,  bankrupts.  On  review  of  an  or- 
der of  the  referee.    Report  affirmed. 

Reed,  Smith,  Shaw  &  Beal,  of  Pittsburgh,  Pa.,  for  trustees. 

Parker  &  Aaron,  of  New  York  City,  and  Wm.  F.  Knox,  J.  M. 
Shields,  Jas.  S.  Schmertz,  and  Sterrett  &  Acheson,  all  of  Pittsburgh, 
Pa.,  for  creditors. 

THOMSON,  District  Judge.  The  referee  in  the  above-stated  case 
allowed  the  claims  in  question  here  to  be  proved  against  the  partner- 
ship composed  of  J.  S.  Kuhn  and  W.  S.  Kuhn,  and  has  certified  for  our 
opinion  the  correctness  of  such  allowance.  These  facts  are  shovi/n  by 
the  testimony  and  found  by  the  referee: 

First.  For  many  years  the  brothers,  James  S.  Kuhn  and  W.  S. 
Kuhn,  were  engaged  in  business  together  and  had  a  large  number  of 
joint  transactions,  which  appear  in  a  set  of  books  kept  under'  the  name 
of  W.  S.  Kuhn  &  Co.  The  business  in  which  they  were  engaged,  both 
individual  and  partnership,  or  as  a  firm,  was  the  purchase  and  sale  of 
bonds,  stocks,  and  securities. 

Second.  AU  joint  transactions  of  the  two  were  partnership  trans- 
actions, and  were  so  entered  on  the  partnership  books,  and  although 
there  were  a  large  number  of  transactions,  amounting  to  several  mil- 
lions of  dollars,  no  obligations  were  issued  in  the  partnership  name  of 
W.  S.  Kuhn  &  Co.,  a  few  obligations  being  issued,  by  one  or  the  other 
of  the  partners,  in  the  name  of  J.  S.  &  W.  S.  Kuhn. 

^s>For  otber  CM«s  sas  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  loflexe* 
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Third.  The  obligations  proved  as  claims  against  the  individual  es- 
tates, or  against  the  partnership  estates,  are  signed  either  "J.  S.  &  W. 
S.  Kuhn,"  "James  S.  Kuhn,"  "W.  S.  Kuhn,"  or  by  one  or  other  of 
these  names  alone. 

Fourth.  All  the  claims  allowed  against  the  partnership,  and  which 
are  involved  in  the  question  certified  to  the  court,  consist  of  obligations 
signed  by  James  S.  Kuhn  and  W.  S.  Kuhn  together ;  that  is,  the  names 
of  both  individuals  appeal-  as  contractors  and  are  jointly  and  severally 
bound. 

Fifth.  In  all  these  different  claims  the  several  obligations  were  part- 
nership transactions,  in  which  the  partnership  received  the  benefit 
of  the  obligation,  and  the  same  were  so  entered  and  carried  upon  the 
books  of  the  partnership. 

It  IS  by  reason  of  the  numerous  individual  and  joint  transactions, 
and  the  various  forms  of  obligations  given,  that  controversies  have 
arisen  as  to  whether  certain  obligations  were  in  fact  individual  or  part- 
nership. I  shall  not  take  up  the  several  claims  in  detail,  as  these  have 
been  fully  set  out  and  individualized  by  the  learned  referee  in  his  elab- 
orate and  able  report.  I  shall  consider  only  the  legal  question,  upon 
which  alone  the  correctness  of  the  referee's  conclusion  depends. 

The  referee  had  before  him  three  classes  of  claims,  arising  from  the 
difference  in  form  of  the  various  obligations  presented:  First,  those 
signed  by  J.  S.  &  W.  S.  Kuhn.  These  were  admitted  by  all  parties 
to  be  partnership  obligations,  and  were  so  allowed.  Second,  obliga- 
tions signed  either  by  James  S.  Kuhn  or  W.  S.  Kuhn,  and  which  were 
entered  upon  the  partnership  books,  and  treated  as  partnership  trans- 
actions, and  of  which  the  firm  received  the  benefit.  And,  third,  claims 
based  upon  obligations  signed  "James  S.  Kuhn,  W.  S.  Kuhn,"  together. 

As  to  the  second  class  of  obligations,  the  learned  referee  held  that 
the  several  claimants  therein  had  the  right  to  elect  as  to  whether  they 
should  treat  the  obligations  as  those  of  the  individuals  as  they  apjieared 
on  their  face,  proceeding  against  the  individual  estates,  or  treat  the  sig- 
natures of  the  individuals  as  those  of  the  partnership  acting  as  the 
agent  of  the  partnership,  and  so  claim  against  the  assets  of  the  firm ; 
that  they  could  thus  proceed  against  either,  but  not  against  both,  the 
individual  estates  and  the  assets  of  the  firm. 

As  to  the  third  class  of  obligations,  which  are  involved  here,  the 
referee  reached  the  conclusion  that  a  claimant  holding  the  joint  and 
several  objigations  of  the  parties  composing  the  partnership  is  entitled 
to  prove  his  claim  against  and  participate  in  the  distribution  of  both  the 
estate  of  the  partnership  and  of  the  individuals  composing  it.  It  is  the 
correctness  of  this  ruling  that  is  challenged  by  the  exceptants.  From 
the  authorities  cited  by  the  learned  referee  and  by  counsel  for  the  sev- 
eral claimants,  these  propositions  are  reasonably  clear: 

A.  In  cases  arising  upon  joint  and  several  obligations  of  the  individ- 
uals composing  a  partnership,  the  old  English  rule  required  the  claim- 
ant holding  such  obligations  to  elect  against  which  estate  he  would  pro- 
ceed ;  this  on  the  principle  that  a  joint  and  several  creditor  may  sue 
his  debtors  jointly  or  severally,  but  does  not  have  both  remedies.  This 
doctrine  was  extended  to  the  case  where  a  claimant  held  the  obligations 


Digitized  by 


Google 


IS  BE   W.  S.  K0HN  <k  CO.  937 

of  a  partnership  itidorsed  or  guaranteed  by  one  or  more  partners.    In 
re  Farnum,  Fed.  Cas.  No.  4,674. 

B.  This  rule,  which  received  much  adverse  judicial  criticism,  re- 
sultedin  an  amendment  to  the  Bankruptcy  Act  in  1861,  providing  that 
as  to  any  bills  of  exchange  and  other  negotiable  instruments,  where 
the  partnership  and  the  individual  members  became  liable  by  separate 
contracts,  the  claimant  had  the  right  to  proceed  against  the  funds  be- 
longing to  the  estate  respectively  liable  on  those  contracts.  This  was 
later  extended  by  acts  of  Parliament  to  embrace  all  cases  of  contract. 
In  1869  an  act  was  passed  providing  that  in  bankruptcy,  where  the 
bankrupt  was  liable  under  distinct  contracts  as  members  of  two  or 
more  firms,  or  as  a  sole  contractor  and  also  a  member  of  a  firm,  proof 
might  be  made  under  such  contracts  against  the  properties  respectively 
liable  under  such  contracts. 

C.  These  acts  did  away  with  the  old  English  rule,  and  thereafter  the 
English  courts  held  that  the  holder  of  a  joint  and  several  obligation  of 
all  the  parties  composing  a  firm  might  proceed  against  the  estate  of  the 
partnership  and  the  estates  of  the  individuals  composing  it.  Simpson 
v.  Hennig,  L.  R.  10  Q.  B.  406;  Ex  parte  Honey,  L.  R.  7  Ch.  App. 
178 ;  In  re  Wilson,  L.  R.  8  Ch.  App.  914. 

D.  A  diflFerent  rule  from  that  of  the  old  English  rule  exists  in  the 
United  States.  From  the  authorities,  it  is  perfectly  clear  that,  when 
the  creditor  has  separate  and  distinct  contracts,  such  as  a  note  signed 
by  one  firm  and  indorsed  by  another  firm,  or  a  note  signed  by  both  the 
partnership  and  the  individual  members,  or  a  note  signed  by  the  firm 
and  indorsed  by  a  partner,  double  proof  is  allowed.  In  re  Farnum, 
supra ;  Berkshire  Woolen  Co.  v.  Juillard,  75  N.  Y.  535,  31  Am.  Rep. 
488;  Davis  v.  Turner,  120  Fed.  605,  56  C.  C.  A.  669:  In  re  Stoddard 
Bros.  Lumber  Co.  (D.  C.)  169  Fed.  193 ;  In  re  Thomas,  Fed.  Cas.  No. 
13,886. 

[1]  The  legal  proposition  that  double  proof  is  allowed  where  the^e 
are  separate  and  distinct  contracts  is  conceded  by  counsel  for  except- 
ants. But  it  is  argued  that  this  rule  does  not  apply  in  the  case  of  joint 
and  several  obligations ;  that  in  such  case  the  claim  cannot  be  present- 
ed against  both  the  joint  and  separate  estates,  but  that  a  creditor  is 
driven  to  his  election;  and  that  in  these  cases,  proof  having  been 
made  and  distribution  awarded  to  claimants  from  the  individual  es- 
tate of  J.  S.  Kuhn,  claimants  have  thus  made  their  election  and  are 
estopped  from  making  proof  against  the  joint  estate. 

It  is  certainly  true  that  the  English  cases  make  no  distinction  between 
the  joint  liabiljly  of  the  individual  members  of  a  firm  and  the  firm  lia- 
bility, holding  that  they  are  the  same  under  their  Bankruptcy  Acts ;  and 
hence  it  followed  that,  where  all  the  members  of  a  firm  gave  a  joint 
and  sever&l  obligation,  a  liability  arose  thereunder  both  against  the 
assets  of  the  firm  and  the  separate  estates  of  the  individual  mem- 
bers.   I  am  not  satisfied  that  a  different  rule  prevails  in  this  countrj'. 

[2]  It  would  seem,  in  the  case  of  the  Kuhns,  that  in  reference  to 
their  joint  transactions,  all  of  which  were  firm  transactions,  they  had 
no  distinctive  firm  name.  When  they  operated  under  the  name  of  "J- 
S.  &  W.  S.  Kuhn,"  they  did  so  as  partners.    If  they  operated  luider 
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"W.  S.  Kuhn  &  G).,"  it  was  a  firm  transaction.  When  they  operated 
under  the  name  "J.  S.  Kuhn,  W.  S.  Kuhn,"  it  was  a  firm  transaction. 
Under  these  circumstances,  it  can  hardly  be  said  that  any  one  of  these 
was  the  distinctive  firm  designation.  While  the  partnership  was  with- 
out a  distinctive  name,  the  fact  nevertheless  is  that,  while  acting 'under 
different  names,  they  were  still  but  one  firm,  not  a  separate  firm  com- 
posed of  the  two  brothers  under  the  name  of  "W.  S.  &  J.  S.  Kuhn," 
and  another  separate  firm  under  the  name  "J-  S.  Kuhn  &  Co.,"  and 
still  another  acting  as  "J.  S.  Ktihn,  W.  S.  Kuhn."  All  of  these  were 
joint  or  partnership  transactions,  and  no  particular  set  of  creditors 
who  had  claims  against  the  firm  had  a  right  to  preference  because  the 
firm  in  their  particular  transaction  had  assumed  a  particular  firm  name 
or  designation. 

I  think  the  doctrine  of  election  between  inconsistent  remedies  on  the 
same  claim  has  no  application.  When  th'e  partners  jointly  agreed  to 
pay  (this  being  a  firm  transaction),  they  bound  the  firm;  and  when 
they  severally  agreed  to  pay,  they  boimd  themselves  as  individuals. 
It  is  not  apparent  why  this  joint  or  firm  obligation,  and  the*  several 
or  individual  obligation,  should  differ  in  principle  or  legal  effect  from 
that  where  the  firm  executes  the  obligation  and  the  individual  indorses 
it.  In  Re  Coe,  169  Fed.  1002  (Dist.  Ct.  So.  Dist.  of  New  York),  the 
bankrupt  firm  misappropriated  funds,  which  created  a  joint  and  sev- 
eral liability  against  the  members  of  the  firm.  The  court  below,  whose 
opinion  was  ^rmed  by  the  Circuit  Court  of  Appeals,  held  that  the 
creditor  was  entitled  to  prove  his  claim  against  the  firm  estate,  and  also 
against  the  estates  of  each  of  the  firm  members.  Collier  on  Bankrupt- 
cy (8th  Ed.),  p.  136,  says: 

"Since  the  act  of  1861  In  England,  Joint  and  sereral  creditors  have  been 
permitted  to  prove  against  and  receive  dividends  from  both  Joint  and  separate 
estates.  The  weight  of  American  authority  has  always  been  In  favor  of  this 
rule.  A  coiinn<Mi  instance  is  a  note  made  by  a  firm  and  Indorsed  by  the  mem- 
bers of  the  firm.  Though  at  first  glance  this  rule  seems  inequitable,  the  flrm 
«nd  the  individuals  are  separate  entitles,  and  had  made  separate  contracts, 
and  may  therefore  be  held  to  the  performance  of  them.  Where  a  creditor 
holds  notes  or  other  obligations,  binding  both  Tipon  the  partnership  and  also 
upon  an  individual  member  thereof,  he  ntey  prove  against  both  estates  and 
•  receive  dividends  from  both." 

Loveland  on  Bankruptcy,  §  275,  says: 

"A  firm  and  individual  creditor — that  is,  a  creditor  for  whose  debt  the  firm 
Is  Jointly  and  one  or  more  of  the  partners  is  also  liable — may  prove  and  re- 
ceive dividends  from  both  the  firm  estate  and  the  Indlvldaal  estate,  or  either 
of  them." 

The  principle  upon  which  double  proof  is  allowed  is  that  the  firm 
estate  and  the  individual  estate  are  considered,  in  the  administration  of 
property  in  bankruptcy,  distinct  estates.  On  the  general  subject,  the  au- 
thorities are  reviewed  and  very  intelligently  discussed  by  Judge 
Sprague  in  the  Famum  Case  above  cited.  Daniel  on  Negotiable  In- 
struments, §  94,  says: 

"A  Joint  and  several  note,  though  on  one  piece  of  paper,  comprises  In  reality 
and  in  legal  effect  several  notes.  Thus,  if  A.,  B.,  and  C.  make  a  joint  and 
several  note,  there  is  a  several  note  of  each  and  the  Joint  note  of  aU— in  all 
four  notes." 
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The  argument  against  the  position  of  the  claimants  seems  to  be  based 
on  the  proposition  that  a  creditor,  having  a  joint  and  several  claim,  is 
prevented  at  law  from  proceeding  against  the  parties  both  jointly  and 
severally.  In  other  words,  he  is  not  entitled  to  enter  both  a  separate 
judgment  against  each  debtor  and  a  joint  judgment  against  all.  That 
is  to  say,  he  is  prevented  from  cumulating  judgments  on  the  same  de- 
mand. But  he  may  enter  a  judgment  against  each  of  the  joint  and  sev- 
eral debtors,  and  on  the  execution  under  such  judgment  he  can  reach 
both  the  individual  and  joint  assets,  so  far  as  may  be  necessary  to  satis- 
fy his  claim  in  full.  Thus,  if  his  daim  is  joint  and  several  against  A., 
B.,  and  C,  he  may  on  the  several  judgment  against  A.  reach  the  in- 
dividual property  of  A., and  A.'s  interest  in  the  joint  property,  and  so 
against  each.  Aiid  thus,  under  the  three  several  judgments,  he  has  re- 
course against  all  the  individual  and  joint  property.  Or  he  may 
choose  to  obtain  a  joint  judgment  against  A.,  B.,  and  C,  and  as  each 
of  the  joint, debtors  is  liable  at  law  in  solido,  he  may  under  his  judg- 
ment have  recourse  against  the  individual  estates  of  each  of  the  debt- 
ors, and  the  joint  estate  of  the  three  debtors,  and  in  this  manner  has 
recourse  to  all  the  joint  property  and  all  the  several  property. 

The  argument  would  appear  to  involve  a  confusion,  of  procedure, 
with  recovery  of  assets.  The  bankruptcy  court  having  taken  charge 
of  the  assets,  joint  and  several,  he  cannot  sue  in  law,  and  is  remitted 
to  the  bankruptcy  court  for  relief,  and  in  this  proceeding  the  claim- 
ants are  asking  for  the  same  recourse  which  they  would  have  had  in 
law,  if  the  banJcruptcy  court  had  not  constituted  itself  the  administra- 
tor of  the  estates. 

After  a  careful  consideration  of  the  very  elaborate  and  able  argu- 
ment of  counsel  for  the  exceptants,  I  am  of  opinion  that  the  conclusions 
reached  by  the  learned  referee  were  in  harmony  with  the  law.  His 
report  is  uierefore  afHtmed. 
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(District  Court,  B.  D.  New  Tork.    April  24,  1917.) 

Bawkbttptct  €s>20(1) — Courts  op  BANKBtrprcr — JiTBiSDionoir. 

A  controversy  respecting  the  validity  of  mortgages  by  the  bankrupt  on 
property  In  the  possession  of  trustees  elected  In  pending  bankruptcy  pro- 
ceedings Is  one  arising  In  a  bankruptcy  proceeding,  of  which  the  bank- 
ruptcy court  having  possession  of  the  assets  has  Jurisdiction,  under 
Bankr.  Act  July  1,  1896,  c.  541,  §  2,  subd.  7,  30  Stat.  645  (Comp.  St.  1916,  § 
9686),  giving  the  District  Courts  Jurisdiction  In  bankruptcy  to  determine 
controversies  In  relation  to  the  estates  of  bankrupts,  and  subdivision  16, 
giving  them  Jurisdlctlou  to  make  necessary  orders,  etc.,  for  the  enforce- 
ment of  that  act 

Bankbuptcy  «s»18V&  New,  vol.  8  Key-No.  Series — Coxjbtb  of  Bankbuptcy 

— JtTBISDICTION. 

A  suit  by  trustees,  appointed  In  a  pending  bankruptcy  proceeding,  to 
test  validity  and  meanwhile  to  restrain  foreclosure,  of  mortgages  on  prop- 
erty in  their  possession  Is  one  In  equity  In  the  bankruptcy  court,  rather 
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than  on  the  equity  side  of  the  District  Ck)urt,  as  distinguished  from  bank- 
ruptcy, though  equity  pleadings  are  used,  and  there  Is  therefore  no  basis 
for  the  objection  that  the  District  Court,  sitting  in  equity,  Is  exerdslng 
Jurisdiction  orer  a  cause  of  actioa  over  which  the  District  Conrt  has  no 
Jurisdiction  as  a  court  of  equity  apart  from  bankruptcy. 

In  Equity.  Suit  by  Louis  Karasik  and  others,  as  trustees  of  the 
Franklin  Brewing  Company,  bankrupt,  against  the  People's  Trust  Com- 
pany, individually  and  as  trustee  under  a  certain  alleged  mortgage. 
On  objection  to  the  jurisdiction.  Objection  overruled,  and  preliminary 
injunction  granted. 

Samuel  Evans  Maires,  of  Brooklyn,  N.  Y.,  and  Simon  S.  Hamburg- 
er, of  New  York  City,  for  plaintiffs. 

Henry  F.  Cochrane,  of  Brooklyn,  N.  Y.,  for  majority  of  bond- 
holders. 

Wingate  &  CuUen,  of  New  York  City,  for  People's  Trust  Co. 

CHATFIELD,  District  Judge.  The  plaintiffs  are  trustees  in  bank- 
ruptcy of  the  Franklin  Brewing  Company  and  have  filed  a  bill  in  equity 
to  restrain  foreclosure  of  certain  mortgages  made  by  the  bankrupt. 
The  validity  of  these  mortgages,  as  well  as  the  amount  due  thereunder, 
is  attacked  in  an  attempt  to  test  their  claims  against  the  property 
now  in  the  possession  of  trustees  elected  in  bankruptcy  proceedings 
pending  in  this  district.  The  plaintiffs  seek  to  support  jurisdiction  of 
this  action  in  equity  against  citizens  and  residents  of  the  same  state  by 
urging  the  lack  of  an  adequate  remedy  at  law,  under  the  ancillary  ju- 
risdiction expressly  given  to  courts  of  the  United  States  in  aid  of  bank- 
ruptcy proceedings  (section  2,  subd.  15),  and  also,  under  section  2, 
subd.  7,  of  the  bankruptcy  statute,  which  gives  the  United  States  court 
of  this  district  jurisdiction  in  bankruptcy  to  "determine  controversies 
in  relation  thereto,  except  as  herein  otherwise  provided." 

[  1  ]  It  is  evident  that  this  is  a  controversy  arising  in  a  bankruptcy 
proceeding.  Moody  v.  Century  Bank,  239  U.  S.  374,  36  Sup.  Ct. 
Ill,  60  L.  Ed.  336.  The  bankruptcy  court  has  possession  of  the  assets 
and  has  jurisdiction  to  determine  such  controversies.  Murphy  v. 
[ohn  Hofman  Co.,  211  U.  S.  562,  29  Sup.  Ct  154,  53  L.  Ed.  327: 
Hewit  V.  Berlin  Machine  Works,  194  U.  S.  296,  24  Sup.  Q.  690,  48 
L.  Ed.  986;  Globe  Bank  v.  Martin,  236  U..  S.  288,  35  Sup.  Ct.  377,  50 
L.  Ed.  583. 

[2]  The  defendants  have  appeared  specially,  upon  an  application  for 
a  preliminary  injunction,  and  objected  to  the  exercise  by  this  court, 
sitting  in  equity,  of  jurisdiction  over  the  parties,  who  are  litigants  or 
contestants  in  that  controversy  which  admittedly  is  pending  in  the 
bankruptcy  court.  The  plaintiffs  cite  the  cases  of  Whitney  v.  Wen- 
man,  198  U.  S.  539,  25  Sup.  Ct.  778,  49  L.  Ed.  1157,  Wabash  Railroad 
Co.  v.  Adelbert  College,  208  U.  S.  38,  28  Sup.  Ct.  182,  52  L.  Ed.  379, 
and  Murphy  v.  John  Hofman  Co.,  supra,  as  authority  for  their  propo- 
sition. 

In  the  Murphy  Case  the  possession  of  the  bankruptcy  court  was  held 
sufficient  to  give  the  bankruptcy  court,  as  such,  the  right  to  dispose,  not 
only  of  questions  actually  a  part  of  the  proceedings  in  bankruptcy,  but 
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also  those  issues  of  title  arising  therein  which  would  determine  contro- 
versies as  to  the  person  entitled  on  distribution  to  the  assets  in  the  pos- 
session of  the  iMnkrupt  estate.  In  the  Adelbert  College  Case  the  action 
was  on  the  equity  side  of  the  state  court,  and  upheld  the  exclusive 
jurisdiction  of  the  United  States  court  in  equity  to  dispose  of  matters 
relating  to  the  property  in  the  possession  of  the  officers  of  the  court. 

In  Whitney  v.  Wenman  we  have  the  only  case  cited  which  approach- 
es the  question  at  bar.  It  is  evident  that  the  District  Court  in  this  dis- 
trict, sitting  in  lankruptcy,  has  power  to  dispose  of  the  assets  in  the 
hands  of  the  trustees  and  to  determine  claims  thereto.'  It  may  not 
oust  the  state  court,  which  has  acquired  jurisdiction  more  than  four 
months  prior  to  the  bankruptcy  proceeding;  but  it  can  dispose  of  the 
property  over  which  no  other  court  has  acquired  jurisdiction,  and  may 
transfer  the  lien  of  the  claim  to  the  proceeds,  or  distribute  the  pro- 
ceeds free  from  the  claim  if  that  claim  be  not  sufficiently  substantiated 
by  the  claimant.    Moody  v.  Century  Bank,  supra. 

It  is  apparent  that  the  present  action  is  not  within  the  provisions  of 
section  47,  section  60,  subd.  "b,"  section  67,  siibd.  "e,"  or  section  70, 
subd.  "e"'  (Comp.  St.  1916,  §§  9631,  9644,  9651,  9654),  in  which  the 
District  Court  is  given  specific  jurisdiction  to  hear  certain  actions  to 
set  aside  preferences,  to  enforce  liens,  or  to  declare  transfers  void  for 
fraud.  It  is  evident  that  this  action  is  not  within  the  general  juris- 
diction of  the  United  States  court  because  of  diversity  of  citizenship. 
The  proposition  presented  is  simply  whether  the  United  States  court; 
sitting  in  bankruptcy,  with  equitable  powers,  and  having  the  right  to 
determine  controversies  ancillary  to  or  respecting  assets  in  the  posses- 
sion of  the  bankruptcy  court,  is  so  distinct  from  the  United  States 
court  in  the  same,  district,  sitting  in  equity,  with  respect  to  a  plenary 
suit  instituted  by  the  filing  of  a  bill  in  equity,  that  the  latter  action  may 
not  be  maintained,  even  though  the  question  involved  in  the  plenary  suit 
be  the  claim  to  the  selfsame  assets  by  parties  who  are  lien  creditors 
in  the  bankruptcy  proceedings.  As  was  stated  in  the  Whitney  Case, 
supra,  parties  are  not  injured  by  having  such  questions  raised  in  a 
plenary  suit  rather  than  upon  motion ;  but  the  real  question  is  whether 
the  present  bill  in  equity  is  filed  within  the  jurisdiction  of  the  bankrupt- 
cy court,  or  whether  it  is  filed  in  a  distinct  tribunal,  acquiring  juris<Uc- 
tion  from  a  separate  statute  of  Congress,  and  having  no  connection 
with  the  bankruptcy  court,  except  identity  of  officers  and  judge. 

If  the  court  were  established  in  different  divisions,  one  for  bankrupt- 
cy and  one  for  equity,  and  if  each  division  were  held  by  a  different 
judge,  and  if  controversies  arising  in  bankruptcy  proceedings  were  by 
statute  to  be  heard  in  the  bankruptcy  division  and  before  the  judge 
holding  that  court,  while  suits  to  set  aside  conveyances  or  preferences 
were  specifically  given  to  the  equity  division  of  the  court,  held  by  a 
different  judge,  there  would  be  no  room  for  doubt  that  a  bill  in  the 
equity  division  could  be  maintained  only  in  those  cases  over  which  the 
equity  branch  of  the  court  was  given  jurisdiction  by  statute.  The  Whit- 
ney Case,  supra,  does  not  controvert  that  proposition.  In  that  case 
assets  in  the  possession  of  the  receivers  in  bankruptcy  had  been  deliv- 
ered to  claimants  by  collusion ;   that  is,  by  failure  to  insist  upon  the 
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rights  of  the  bankrupt  estate  and  witliout  an  order  of  the  court.  The 
action  was  brought  by  the  trustees  in  bankruptcy,  who  sought  to  trace 
the  assets  into  the  hands  of  the  claimant,  and  to  hold  it  responsible 
therefor  in  an  accounting  which  would  determine  the  right  of  the  trus- 
tees for  the  creditors  as  against  the  claimed  title  of  the  person  account- 
ing for  the  prcqjcrty  wrongfully  delivered  into  its  possession.  The 
court  said : 

"The  District  Cburt  had  the  rlg^t  In  a  proceeding  In  the  nature  of  a  plen- 
ary action,  In  which  the  parties  were  daly  served  and  brought  Into  court,  to 
determine  their  rights,  and  to  grant  fall  relief  *  •  •  if  the  allegations  <tf 
the  Mil  shall  be  sustained." 

In  the  Whitney  Case  the  tracing  of  the  funds  made  the  bill  in  equity 
necessary,  and  might  have  prevented  the  hearing  of  a. summary  pro- 
ceeding to  get  the  funds,  as  well  as  to  test  the  claimants'  right  thereto. 
In  the  case  at  bar  a  summary  proceeding  would  be  possible,  as  the 
property  is  in  the  hands  of  the  court,  and  if  the  bankruptcy  court  can 
give  fiul  opportunity  by  plenary  suit  to  grant  a  hearing  on  pleadings 
like  the  ordinary  bill  in  equity,  then  the  present  action  is  properly  insti- 
tuted, and  is  a  suit  for  the  "determination  of  a  controversy  in  rdation" 
to  the  "estate."  The  action  is  in  equi^  in  the  "bankruptcy  court," 
rather  than  in  the  equity  side  of  the  District  Court,  as  distmguished 
from  bankruptcy.  The  jurisdiction  of  the  United  States  District  Couri: 
is  statutory.  The  name  by  which  the  calendar  of  causes  or  the  partic- 
ular case  is  known,  such  as  admiralty,  patents,  or  common  law,  does 
not  preclude  the  exercise  of  a  like  jurisdiction  in  bankruptcy,  if  the 
bankruptcy  law  establishes  the  right  to  hear  an  issue  on  a  particular 
sort  of  pleadings  analogous  to  those  of  some  other  branch  of  lit^tion. 
The  Whitney  Case  is  authority  for  the  proposition  that  issues  in  bank- 
ruptcy which  partake  of  the  nature  of  a  bill  in  equity  may  be  heard 
upon  equity  pleadings,  inasmuch  as  the  bankruptcy  court  is  given  gener- 
al jurisdiction  to  determine  all  controversies  arising  with  respect  to 
the  assets  over  which  the  bankruptcy  court  has  exclusive  jurisdiction, 
unless  it  releases  the  same. 

The  suit  at  bar  is  therefore  equivalent  only  to  a  proceeding  to  deter- 
mine a  claim  in  bankruptcy  to  the  assets  over  which  the  District  Court 
as  a  court  of  bankruptcy  has  the  right  to  exclusive  jurisdiction.  It  fully 
protects  the  rights  of  the  claimant  by  the  use  of  equity  pleadings,  and 
the  objection  to  jurisdictiwi  must  be  overruled.  The  preliminary  in- 
junction will  be  granted,  with  leave  to  move  to  vacate  the  same,  if 
facts  appealing  to  the  discretion  of  the  court  in  yielding  jurisdiction  to 
any  other  tribunal  or  form  of  action  are  at  any  time  shown. 
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(Dfatrlct  Oonrt,  BL  7>.  Pennsylvania.    April  26,  1917.) 

No.  16. 

Navigabub    Watiss    «=926(3) — OBSTRtrcnoNS   to    Natigation — Sttbuesgbd 
Piles — ^LiABtLrrr  fob  Injubt  to  Ybsski.. 

Injury  to  a  lighter  by  stranding  while  In  tow  on  submerged  pilings  off 
a  pier,  the  outer  end  of  whic*  had  been  partially  removed  under  a  con- 
tract with  the  dty,  held  without  fault  on  the  part  of  the  lifter  or  her 
tng,  but  due  solely  to  the  negligence  of  the  contractor,  whidi  had  left 
parts  of  the  piling  under  water,  where  they  could  not  be  seen,  without 
anything  to  indicate  that  the  work  had  not  been  completed,  or  any  nMirk- 
ing  to  warn  passing  vessels  of  the  danger. 

[Ed.  Mote. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  {{  152- 
166.] 

In  Admiralty.  Suit  by  the  lighter  Leslie  against  the  Armstrong  & 
Ivatta  Company  and  otha-s.    Decree  for  libelant. 

J.  Frank  Staley  and  Lewis,  Adler  &  Laws,  all  of  Philadelphia,  Pa., 
for  lighter  Leslie. 

Howard  M.  Long,  of  Philadelphia,  Pa.,  for  Armstrong  &  Latta  Co. 

John  P.  Coimelly,  City  Sol.,  and  Marshall  A.  Coyne,  Asst.  City  Sol, 
both  of  PhiladelpUa,  Pa.,  for  City  of  Philadelphia. 

H.  Alan  Dawson  and  Biddle,  Paul  &  Jayne,  all  of  Philadelphia,  Pa., 
for  tug  Alpha. 

BUFFINGTON,  Circuit  Judge.  The  libel  in  this  case  was  filed  by 
the  lighter  Leslie  against  the  city  of  Philadelphia  and  the  Armstrong 
&  Latta  Company  to  recover  damages  for  injuries  sustained  by  it  on 
June  16,  1914,  irom  stranding,  while  in  tow  of  the  tug  Alpha,  on 
submerged  pilings  in  the  Delaware  river  off  Pier  No.  41,  South 
Wharves,  Philadelphia.  Subsequently  the  Armstrong  &  Latta  Com- 
pany, pursuant  to  admiralty  rule  59  (29  Sup.  Ct.  xlvi),  filed  a  petition 
to  make  the  tug  -A.lpha  a  party  respondent. 

The  city  of  Philadelphia  had  entered  into  a  contract  with  the  Arm- 
strong &  Latta  Company  for  the  demolition  and  removal  of  the  super- 
structure and  piling  which  constituted  the  outer  portion  of  Pier  41, 
South  Wharves,  Philadelphia,  and  a  considerable  portion  of  this  work 
had  been  completed  at  the  date  of  the  accident  to  the  Leslie. 

On  the  morning  of  the  accident,  the  lighter  Leslie,  with  a  load  of 
broken  stone  and  drawing  about  eight  feet  of  water,  left  the  Otis 
Street  Wharf,  Philadelphia,  in  tow  of  the  tug  Alpha,  which  latter  was 
under  instructions  to  tow  her  to  Pier  38,  South  Wharves,  then  in 
course  of  construction,  and  the  next  pier  to  the  northward  of  Pier  41. 
The  tug  and  tow  arrived  off  Pier  38  about  11  a.  m. ;  the  tide  being 
half  ebb.  Having  no  explicit  instructions  where  to  place  the  lighter, 
the  tug  lay  to  and  blew  attention  whistles,  whereupon  some  one,  later 
identified  to  be  in  the  employ  of  a  contractor  of  other  pier  construc- 
tion work  near  by,  appeared  on  the  outer  end  of  Pier  41  and  directed 
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the  tug  to  take  the  lighter  to  the  south  side  of  that  pier,  and  the  tug, 
in  attempting  to  do  tfiis,  brought  the  lighter  into  collision  with  some 
submerged  pilings,  which  caused  the  damage  complained  of. 

There  is  some  conflict  of  testimony  as  to  the  actual  condition  ex- 
isting at  the  time  of  the  accident  in  the  vicinity  of  Pier  41,  but  a  care-, 
ful  review  of  the  evidence  leaves  little  room  for  doubt  that  there  was 
nothing  there  to  indicate  to  a  navigator,  proceeding  wij^  due  caution, 
that  the  course  chosen  by  the  tug  was  not  a  safe  one.  The  masters  of 
both  tug  and  tow  were  competent  and  experienced  men,  and  nothing 
in  the  testimony  supports  thf  charge,  by  the  Armstrong  &  Latta  Com- 
pany, of  negligence  on  their  part.  Alter  a  review  of  the  proofs  we 
therefore  find  that  the  Alpha  and  Leslie  were,  at  the  date  of  the  ac- 
cident, seaworthy  vessels,  were  in  charge  of  competent  and  experi- 
enced masters,  and  that  the  course  chosen  by  the  Alpha  to  the  south 
side  of  Pier  41  was  in  an  open  fairway  and  apparently  a  safe  path 
to  pursue  for  that  purpose;  that  there  were  no  obstructions  visible 
above  water,  and  no  markings,  buoys,  or  danger  signals  to  warn  nav- 
igators that  the  locality  of  the  accident  was  otherwise  than  safe ; 
that  there  were  no  signs  of  work  being  carried  on  upon  Pier  41  at  the 
date  of  the  accident,  nor  had  any  work  been  done  thereon  for  some 
days  prior  thereto;  that  the  plant  of  the  contractors,  Armstrong  & 
Latta  Company,  had  been  taken  away,  and  that  to  all  appearances  the 
work  of  removing  all  pilings  which  might  offer  obstruction  to  nav- 
igation had  been  completed ;  that,  while  pursuing  an  appjirently  safe 
course  for  a  legitimate  purpose,  the  lighter  Leslie  stranded  upon  bro- 
ken and  submerged  pilings  in  the  bed  of  the  river  and  was  damaged ; 
that  such  piling  had  formed  part  of  the  demolished  portion  of  Pier 
41,  and  had  not  been  removed  by  the  Armstrongf  '&  Latta  Companv 
with  the  rest  of  the  piling  which  had  supported  the  superstructure  of 
that  pier;  that  the  Armstrong  &  Latta  Company  were  negligent  in 
not  removing  said  sunken  pilings,  and  in  not  placing  warnings  or  Gan- 
ger signals  to  indicate  that  the  water  in  the  vicinity  was  dangerous  to 
navigation. 

In  view  of  the  above  findings,  and  of  the  liability  of  the  Armstrong 
&  Latta  Company,  the  question  of  the  liability  of  the  city  of  Philadel- 
phia becomes  practically  academic,  and,  without  deciding,  we  pass  by 
the  question  of  its  liability. 

A  decree  may  be  submitted  in  accord  with  this  opinion,  adjudging 
the  Armstrong  &,  Latta  Company  pay  the  Leslie  her  damages ;  that 
the  libel  against  the  city  be  dismissed,  but  without  costs ;  that  the  peti- 
tion of  the  Armstrong  &  Latta  Company  against  the  Alpha  be  dis- 
missed, with  costs;  and  that,  unless  the  damages  of  the  Leslie  are 
stipulated,  the  customary  order  of  reference  be  made. 


Digitized  by 


Google 


LTUAN   y.  UNITED  STATES  945 

LYMAN  ▼.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Olrciiit    May  14,  1917.) 

No.  2746. 

1.  CKoaNAi.,  IiA.w  «a>878(3) — Skvekai.  Counts — ^AOQinrrAi/— Usiita  Mails  to 

DBFBAub. 

•  Where  an  Indictment  for  using  the  malls  In  furtherance  of  a  scheme 
to  defraud  contained  a  number  of  counts,  each  charging  the  mailing  of  a 
letter,  but  on  different  dates,  an  acquittal  on  some  of  the  counts  does  not 
negative  the  charge  of  having  on  a  prior  date  devised  the  scheme  to  de- 
fraud, since  the  acquittal  may  have  been  on  the  sole  ground  that  the  proof 
failed  to  show  the  mailing  of  the  letters  by  defendant 
[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  2100.] 

2.  Cbimhtai.  Law  <s=>395— :Evidence — Documents  Illeoaixt  Obtained. 

That  papers  which  are  pertinent  to  the  issue  may  have  been  illegally 
taken  from  the  possession  of  the  party  against  whom  they  are  offered  is 
no  valid  objection  to  their  admissibility. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  $  877.] 

8.  Post  OmcE  «=s>50 — Pbobeoution  fob  TTsinO  Mails  to  DEFBAtrD. 

An  Instruction,  given  on  the  trial  of  an  indictment  for  using  the  mails 
to  defraud,  that,  if  the  fraudulent  Intent  was  In  the  mind  of  the  defend- 
ant before  the  mailing  of  any  one  of  the  letters  mentioned  in  the  in- 
dictment, such  fraudulent  Intent  was  sufficiently  established,  Jteld  not  er- 
roneous. 

[Ed.  Note.— For  other  Cases,  see  Post  Office,  Cent  Dig.  {§  87-8&.] 

Ifl  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Oliri  Wellborn, 
Judge. 

Criminal  prosecution  by  the  United  States  against  John  Grant  Ly- 
man.   Judgment  of  conviction,  and  defendant  brings  error.    Affirmed.  , 

Paul  Schenck,  Joseph  Citron,  and  Richard  Kittrelle,  all  of  I/)s  An- 
geles, Cal.,  for  plaintiff  in  error. 
Albert  Schoonover,  U.  S.  Atty.,  of  Los  Angeles,  Cal. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  plaintiff  in  error  was  convicted  under 
the  first  of  six  counts  of  an  indictment  charging  him  with  using  the 
mails  of  the  United  States  in  the  execution  of  a  scheme  devised  to 
defraud  various  persons  of  their  property  and  money,  and,  having 
been  sentenced  to  imprisonment  by  the  judgment  of  the  coUrt  below, 
has  brou^t  the  case  here  by  writ  of  error. 

The  count  of  the  indictment  under  which  conviction  was  had  al- 
leged, in  substance,  that  on  the  1st  day  of  May,  1911,  and  at  all  other 
times  mentioned  in  the  indictment,  the  Panama  Development  Company 
was  a  corporation,  organized  under  the  laws  of  Arizona,  and  was  at 
all  times  under  the  complete  control  of  the  defendant;  that  on  or 
about  May  1,  1911,  the  defendant,  at  the  city  of  Los  Angeles,  intended  ' 
to  devise  and  had  devised  a  scheme  to  defraud  various  persons,  to 

«=3For  otlier  casea  m*  sama  topic  ft  KBT-MUMBBR  In  aU  Key-Numbered  Dlgeau  ft  Indaxaa 
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the  grand  jurors  unknown,  out  of  their  money  and  property,  by  in- 
ducing them  through  false  and  fraudulent  representations  to  pay  and 
transfer  to  the  said  corporation  their  money  and  property,  in  the  be- 
lief that  tfiey  were  paying  and  transferring  it  to  the  corporation  as 
agent  for  the  republic  of  Panama  in  the  purchase  of  lands  belonging 
to  that  government,  the  defendant  at  the  time  well  knowing  and  intend- 
ing by  means  of  such  false  representations  to  secure  and.  convert  to 
the  use  of  the  corporation  and  of  himself  a  large  part  of  such  money 
and  property,  the  exact  amount  of  which  being  to  the  grand  jurors 
unknown ;  that  the  scheme  involved  the  organization  as  a  corporation 
of  the  Panama  Development  Company  by  the  defendant,  and  the 
advertisement  by  him  to  each  and  all  of  uie  persons  intended  to  be 
so  defrauded  under  and  in  the  name  of  the  corporation,  that  the  lat- 
ter had  a  paid-up  capital  of  $50,000,  sane  of  whose  officers  and  di- 
rectors were  men  of  prominence  and  connected  witii  and  employed  by 
the  Panamanian  government,  and  that  the  other  of  such  officers  and 
directors  were  men  of  prominence  elsewhere,  and  among  its  false  and 
fraudulent  representations  were  the  following : 

That  the  said  corporation  was  the  agent  of  the  said  government  for 
the  sale  of  its  lands,  consisting  of  agricultural,  timber,  and  mineral 
lands  in  the  districts  of  Cocle,  Veragua,  and  Ciriqui  which  lands  the 
government  of  that  country  offered  for  sale  through  the  said  cor- 
poration as  its  agent  to  persons  desiring  to  purchase  them  on  appli- 
cation made  through  the  said  corporation  at  a  price  varying  from  $3 
to  $5  an  acre,  payable  one-half  in  cash  to  the  corporation  as  such 
agent  at  the  time  of  the  making  of  the  application  and  the  balance  of 
the  purchase  price  to  be  paid  to  the  corporation  within  four  years; 
that  upon  the  making  of  such  application  and  first  payment  the  cor- 
poration would  immediately  file  the  application  with  the  government 
of  Piuiama,  through  the  representative  of  the  corporation  in  that 
republic,  and  that  tiiereupon  the  government  would  immediately  make 
the  allotment  of  the  land  so  applied  for  to  the  applicant  in  the  order 
that  such  applications  were  received,  and  would  immediately  issiie  a 
provisional  title  to  the  land  to  the  applicant,  and  a  complete  title  upon 
the  full  payment  of  the  purchase  price  and  the  cultivation  of  four- 
fifths  of  the  agricultural  land;  that  the  corporation  had  experts  in 
the  republic  of  Panama  familiar .  with  the  location  of  the  land,  who 
could  and  would  select  the  best  of  such  lands  for  the  persons  making 
applications  through  the  corporation,  which  corporation  through  such 
experts  could  select  better  lands  for  the  applicants  than  if  they  were 
personally,  present  in  the  republic;  that  the  corporation  could  and 
would  furnish  maps  showing  the  location  of  such  lands  so  oflFered  for 
sale,  and  had  sold  to  an  American  colony  10,000  acres  of  such  land 
situate  in  the  district  of  Agua.  -Duke,  in  the  province  of  'Code,  and  had 
oflFered  for  sale  and  was  selling  such  government  lands  situate  in 
the  same  district  upon  applications  made  to  it  on  the  terms  and  con- 
ditions stated;  that  a  railroad  was  being  constructed  from  the  city 
of  Panama  to  the  city  of  David  in  the  said  republic,  and  that  the  cor- 
poration was  clearing  and  cultivating  some  of  the  government  land 
which  had  theretofore  been  sold  through  it  as  such  agent,  and  that  it 
would  clear  and  cultivate  such  government  land  so  purchased  through 
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it;  that  it  had  and  offered  for  sale  16,000  acres  of  tfie  government 
timber  land  situate  in  the  province  of  Veragua,  and  that  on  August  1, 
1911,  the  price  of  the' government  agricultural  lands  so  offered  for 
sale  would  be  increased  by  the  government  to  $6  an  acre,  and  that  if, 
at  any  time  within  two  years  after  making  application  for  the  pur- 
chase of  any  of  such  land,  the  applicant  was  dissatisfied  with  hi$  pur- 
chase, any  and  all  money  and  property  so  paid  and  transferred  from 
the  applicant  on  such  a  purchase  would  be  returned  to  the  applicant 
by  the  corporation  on  demand;  that  each  of  the  representations  and 
advertisements  so  made  were  made  and  intended  to  be  made  as  a  part 
of  the  said  scheme  to  defraud,  by  inducing  the  persons  to  whom  they 
were  so  made  to  part  with  their  money  and  property;  that  the  de- 
fendant, intending  and  having  devised  the  said  scheme,  did  qn  the 
28th  day  of  August,  1911,  at  the  city  of  Los  Angeles,  and  within  the 
jurisdiction  of  the  court  below,  for  the  purpose  of  executing  the 
scheme,  and  of  defrauding  and  of  attempting  to  defraud,  knowingly 
and  unlawfully  placed  and  caused  to  be  placed  in  the  post  office  a  cer- 
tain letter,  in  substance,  as  follows : 

'Principal  Office: 

"Cil7  of  Panama,  IstbrnuB  of  Panama 
"Sorcusal: 

"aty  of  David,  Province  of  Chlrlqnl 
"Presldait:  Sr.  Honan  de  la  Ouardla. 

"Panama  Development  Company, 

"216  Mercantile  Place,  Between  Flftb  and  Sixth  Streets. 

"Telepbones:    Broadway  1050 
"Home  A  3425. 

"liOS  Angeles,  Aug.  28,  11. 
"Mr.  F.  L.  Anderson — ^Dear  Sir:  Tours  of  the  27tb  Inst  received  and  con- 
tents noted.    I  can  do  as  yon  requested  for  Mr.  Frlman.    I  will  reserve  20 
acres  for  him  In  Block  28 — right  nest  to  his  other  land — on  the  same  terms  as 
he  bought  the  other.    Thanking  yon  and  Mr.  Firman, 

"lours  very  truly,  Panama  Development  Company, 

"By  E.  A,  Lynn." 

The  letters  alleged  to  have  been  deposited  in  the  post  office  in  counts 
2,  3,  4,  5,  and  6,  as  to  which  cotmts  there  was  a  verdict  of  not  guilty, 
were  alleged  to  have  been  so  deposited  on,  respectively,  the-22d  day  of 
August,  Sie  24th  day  of  July,  the  6th  day  of  June,  the  Uth  day  of 
July,  and  the  25th  day  of  August,  1911. 

[1]  One  of  the  contentions  on  the  part  of  the  plaintiff  in  error  is 
that,  inasmuch  as  the  jury  found  him  not  guilty  as  charged  in  counts 
2,  3,  4,  5,  and  6,  of  the  indictment,  "it  necessarily  follows  that  the 
jury  believed  that  the  defendant  had  not  conceived  an  intention  to  de- 
fraud until  at  a  time  some  time  prior  to  the  mailing  of  the  letter  set 
out  in  the  first  count  and  subsequent  to  the  date  of  letter  mailed  next 
prior  to  the  letter  in  the  first  count,  which  date  was  August  25,  1911, 
the  date  of  tfaeiptter  contained  in  the  sixth  count."  But  that  is  an  ob- 
vious and  complete  non  sequitur,  for  it  may  be  that  the  Jury  found  as  a 
fact  that  the  defendant  had  not  deposited  or  caused  to  be  deposited 
in  the  mail  either  of  the  letters  alleged  to  have  been  so  deposited  in 
counts  2,  3,  4,  5,  and  6. 
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As  to  the  first  count  there  is  no  claim  of  insufficiency  of  the  evidence 
to  justify  the  verdict;  the  sole  points  made  as  grounds  for  a  reversal 
of  the  judgment  being  alleged  error  on  the  part  of  the  trial  count  in 
overruling  the  defendant's  objections  to  the  introduction  of  certain 
letters,  books,  records,  maps,  and  other  papers  which,  it  is  contended, 
were  unlawfully  taken  from  the  defendant's  possession  by  officers  of 
the  government,  and  alleged  error  on  the  part  of  the  court  in  giving 
to  the  jury  a  certain  instruction. 

[2]  It  is  contended  that  the  records  and  papers  taken  from  the 
defendant,  which  it  is  undisputed  were  taken  against  his  will  and  with- 
out any -warrant,  were  in  violation  of  the  Fourth  and  Fifth  Amend- 
ments of  the  Constitution  of  the  United  States,  the  former  of  whidh 
provides : 

"The  right  of  the  people  to  be  secure  In  their  persons,  houses,  papers  and 
effects,  against  unreasonable  searches-  and  seizures,  shall  not  be  violated ; 
and  no  warrants  shall  issue  but  upon  probable  cause,  supported  by  oath  or 
affirmation  and  partlculariy  describing  the  place  to  be  searched  and  the 
persons  or  things  to  be  seized." 

And  the  latter  providing,  among  other  things,  that  a  defendant 
shall  not  be  "ccnnpelled  in  any  criminal  case  to  be  a  witness  against 
himself;  nor  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law." 

In  the  case  of  Adams  v.  New  York,  192  U.  S.  585,  24  Sup.  Ct. 
372,  48  L.  Ed.  575,  it  was  adjudged,  among  other  things,  that  the  fact 
that  papers  which  are  pertinent  to  the  issue  may  have  been  illegally 
taken  from  the  possession  of  the  party  against  whom  they  are  offered 
is  no  valid  objection  to  their  admissibility;  that  the  court  considers 
the  competency  of  the  evidence,  and  not  the  method  by  which  it  was 
obtained — citing,  among  other  authorities,  with  its  approval,  the  fol- 
lowing from  Greenleaf  on  Evidence  (volume  1,  §  254a) : 

"It  may  be  mentioned  in  this  place  that,  though  papers  and  other  subjects 
of  evidence  may  have  been  Illegally  taken  from  the  possession  of  the  party 
against  whom  they  are  offered,  or  otherwise  unlawfully  obtained,  this  is  no 
valid  objection  to  their  admissibility,  if  they  are  pertinent  to  the  issue.  The 
court  will  not  take  notice  how  they  were  obtained,  whether  lawfully  or  unlaw- 
fully, nor  will  it  form  an  issue  to  determine  that  questipn." 

In  the  late  case  of  Weeks  v.  United  States,  232  U.  S.  383,  34  Sup.  Ct. 
341,  58  L.  Ed.  652,  L.  R.  A.  1915B,  834,  Ann.  Cas.  1915C,  1177,  the 
Supreme  Court,  while  holding  that  the  federal  courts  cannot,  as  against 
a  seasonable  application  for  their  return,  in  a  criminal  prosecution, 
retain  for  the  purposes  of  evidence  the  letters  and  correspondence  of 
the  accused,  seized  in  his  house,  during  his  absence  and  without  his 
authority,  by  a  United  States  marshal  holding  no  warrant  for  his  ar- 
rest or  for  the  search  of  his  premises,  still  adhered  to  the  rule  laid 
down  by  it  in  Adams  v.  New  Yoric,  to  the  effect  that  a  collateral  issue 
will  not  be  raised  to  ascertain  the  source  of  ccnnpetait  evidence,  al- 
though illegally  obtained,  where  no  application  had  bwn  made  by  the 
accused  for  its  return  before  trial. 

In  the  present  case  it  is  not  pretended  that  any  such  application  was 
made  on  behalf  of  the  plaintiff  in  error  for  the  return  of  the  records 
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and  papers,  to  the  intrcxluction  of  which  objection  was  made  on  the 
trial,  notwithstanding  they  had  been  seized,  according  to  the  statement 
contained  in  the  brief  for  the  government,  more  than  two  years  before 
the  trial  took  place ;  and  that  the  records  and  papers  so  offered  and  re- 
'  ceived  in  evidence  strongly  tended  to  show  the  alleged  guilt  of  the  de- 
fendant to  the  indictment  is  not  even  questioned.  We  therefore  are  of 
the  opinion  that  th.e  trial  court  was  right  in  its  ruling  admitting  the  evi- 
dence complained  of. 

[3]  Nor  do  we  see  any  merit  in  the  contention  on  the  part  of  the 
plaintiff, in  error  that  the  court  erred  in  giving  to  the  jury  tiiis  instruc- 
tion: 

"Replying  to  the  qnestlon  which  you  have  propounded  to  me,  I  Instruct 
you  that  the  mailing  of  a  letter  without  the  fraudulent  Intent  would  be  no 
crime.  If,  however,  the  evidence  satisfies  you  beyond  a  reasonable  doubt  that 
the  fraudulent  Intent  was  In  the  mind  of  the  defendant  before  the  mailing  of 
any  one  of  the  letters  mentioned  In  the  Indictment,  then,  as  to  the  count 
in  which  that  letter  is  set  forth,  the  fraudulent  intent  is  sufficiently  estab- 
lished." 

The  question  of  the  juror,  to  which  the  foregoing  was  the  response, 
was  as  follows : 

"Juror  Brownsteln:  We  would  like  to  be  enlightened  In  regard  to  the  al- 
leged Intent  of  the  defendant  to  defraud.  Are  we  to  consider  his  Intent  at  the 
time  of  organizing  the  Panama  Developm^it  Company,  or  at  the  time  the 
several  letters  in  the  indictment  were  written  and  mailed,  or  any  subsequent 
time?" 

The  court  had  already  instructed  the  jury  as  follows : 

"The  defendant  In  this  case  is  charged. with  having  placed  and  caused  to 
be  placed  in  the  United  States  post  office  in  the  city  of  Los  Angeles,  state  of 
Callfomla,  to  be  sent  and  delivered  by  the  post  otBce  establishment  of  the 
United  States,  certain  letters,  for  the  purpose  of  executing  a  scheme  to  de- 
fraud alleged  to  have  be^i  previously  devised  by  blm.  This  scheme  is  fully- 
set  forth  and  described  In  the  indictment,  which  has  been  read  to  you,  and 
whidi  you  will  have  with  you  in  the  Jury  room,  and  which,  therefore,  need 
not  be  redted  here.  The  indlctmoit  contains  six  counts.  All  charge  the 
same  scheme  to  defraud,  but  each  alleges  the  deposit  In  the  United  States 
mall  of  a  letter  different  from  those  set  forth  in. the  other  counts. 
'  "To  constitute  the  offense  charged  In  the  first  count,  three  things  are  neces- 
sary: Slrst,  that  the  defendant  devised  the  scheme  therein  described ;  second, 
that  said  scheme  was  one  to  defraud;  third,  that  said  defendant,  for  the 
purpose  of  executing  said  scheme,  placed,  or  caused  to  be  placed,  in  the 
post  office  at  Los  Angeles,  California,  to  be  sent  and  delivered  by  said  post 
office  establishment,  the  letter  In  said  count  described..  If  you  are  satisfied 
from  the  evidence,  beyond  a  reasonable  doubt,  of  the  existence  of  the  three 
constituents  which  I  have  enumerated,  you  will  find  the  defendant  guilty  as  | 

<diarged  in  said  first  count.  If,  however,  the  evidence  falls  to  so  satisfy  you 
of  said  constituents,  or  either  of  them,  you  wUl  find  the  defendant  not  guilty 
as  charged  in  the  first  coimt. 

"The  instroctiooB  which  I  have  given  you  with  reference  to  the  first  count 
apply  also  to  the  remaining  five  counts,  except  that.  In  order  to  Justify  a 
conviction  on  any  one  of  said  five  counts,  the  evidence  must  show,  besides  the 
other  elements  of  the  offense,  that  the  defendant  placed  or  caused  to  be  placed  | 

in  said  post  office,  to  be  sent  and  delivered  by  said  post  office  establishment,  | 

the  letter  mentioned  in  mich  count.  I 

"The  court  further  Instructs  you  that  the  rule  of  law  applicable  to  criminal 
prosecutions  for  obtaining  money  or  property  by  false  pretenses,  namely,  that  i 
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the  representatton  or  pretense  must  be  of  aonie  existing  f&ct,  and  not  a  mere 
exprossloa  ot  opinion,  or  a  mere  promise  as  to  the  fnture,  and  that  tbe 
fraudulent  purpose  must  be  something  more  than  an  Intention  not  to  carry  out 
a  promise  or  contract,  does  not  apply  to  this  case.  The  section  of  the  Criminal 
C!ode  under  which  this  prosecution  was  brought  denounces  as  a  crime  the 
mailing  or  causing  to  be  mailed  of  a  letter  In  the  execution  of  a  scheme  to 
defraud.  The  evil  sought  to  be  r«nedled  is  always  Important  In  determining 
the  meaning  of  a  statute.  It  Is  common  knowledge  that  nothing  Is  more  allur- 
ing than  the  expectation  of  receiving  large  returns  on-  small  Investments. 
Bagerness  to  take  the  ctumces  of  large  gains  lies  at  the  foundation  of  all 
lottery  schemes,  and,  even  when  the  matter  of  chance  Is  eliminated,  any 
scheme  or  plan  which  holds  out  the  prospect  of  receiving  more  than  is  parted 
with  appeals  to  the  cupidity  of  alL  In  the  light  of  this  the  statute  must  be 
read,  and,  so  read,  it  includes  everything  designed  to  defraud  by  representa- 
tions as  to  the  past  or  present,  or  suggestions  and  promises  as  to  the  future. 
Thus  it  will  also  be  seen  that  one  of  the  signlllcant  facts  Is  the  intent  and  pur- 
pose to  defraud,  without  which  there  can  be  no  conviction. 

"The  court  further  Instructs  you  that,  if  the  representatlcms  intended  to  be 
made  as  alleged  in  the  Indictment  were  false,  but  defendant  honestly  be- 
lieved them  true,  then  said  representations  would  not  be  fraudulent." 

We  see  nothing  in  the  case  of  Durland  v.  United  States,  161  U.  S. 
314,  16  Sup.  Ct.  508i  40  1,.  Ed.  709,  relied  upon  by  the  plaintiff  in 
error,  justifying  us  in  holding  the  instruction  complained  of  erroneous. 

The  judgment  is  affirmed. 


^ 


THE  WILLIAM  A.  JAUISON. 

(Oircolt  Court  of  Appeals,  Second  Circuit   .March  13^  1917^ 

No.  172. 

1.  OOLLIBIOn  «=s>107 — RULKS — Speoiai  Cikcumstarobb. 

Where  a  vessel  is  navigating  near  the  ends  of  piers  while  a  tug  is 
bringing  boats  from  a  nearby  slip  to  make  up  Its  tow,  the  case  is  one  of 
special  circumstances,  within  article  27  of  the  Inland  Bules  (Act  June  7, 
1897,  c.  4,  S  If  30  Stat  102  [Comp.  St  lOlS,  §  7901]),  and  the  other  rules 
do  not  apply ;  the  tug  not  being  on  any  course. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent.  Dig.  {  224.] 

2.  GoLUBioN   «s>95(7) — Town — Oolubion  neab  Kntjuscb  to  Slip. 

While  a  tug  with  a  coal  boat  on  her  port  side  was  peisslng  down  Bast 
River  at  night  near  the  Brooklyn  piers,  and  another  tug  was  coming  out  of 
a  slip  with  a  car  float  moving  forward,  and  the  car  float  came  Into  colli- 
sion with  the  coal  boat  A«2d  that  the  down-bound  tug  was  In  fault  for 
not  keeping  nearer  the  middle  of  the  river,  and  for  not  keeping  a  proper 
lookout  and  that  the  other  tug  was  also  In  fault  for  failure  to  have  a 
lookout  in  her  bow,  who  would  have  seen  the  approaching  tow  sooner 
than  the  master,  who  was  in  the  pilot  house,  both  navigating  and  keeping 
lookout 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  {|  200-202.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  admiralty  for  collision  by  John  F.  Hurley  against  the  steam 
tug  William  A.  Jamison,  William  A.  Jamison  and  others,  claimants, 
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and  the  steam  tug  Francis  J.  Reichert,  the  Reichert  Towing  Line,  In- 
corporated, claimant.  Decree  against  the  Reichert  alone;  and  the  oth^r 
parties  appeal.    Modified. 

Herbert  Green,  of  New  York  City,  for  libelant-appellant. 

Foley  &  Martin;  George  V.  A.  McCloskey,  and  William  J.  Martin, 
all  of  New  York  City,  for  clainiant-appellant. 

Harrington,  Bigham  &  Englar,  and  T.  Catesby  Jones,  all  of  New 
York  City,  for  claimants-appellees. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  December  29, 1915,  at  about  3 :45  a.  m.,  of  a 
clear,  dark  night,  with  an  ebb  tide,  the  tug  Reichert  rounded  Corlear's 
Hook  and  came  down  the  East  River,  having  the  light  coal  boat  Broad- 
way on  her  port  side.  At  the  same  time,  lower  down  the  river,  on  the 
Brooklyn  side,  the  tug  Jamison  was  engaged  in  taking  a  car  float  loaded 
with  five  cars  on  her  starboard  side  from  one  of  the  Jay  Street  Termi- 
nal piers,  preparatory  to  proceeding  down  stream.  The  bow  of  the  car 
float,  headsig  towards  New  York;  collided  with  the  port  side  of  the 
coal  boat,  doing  considerable  .damage. 

The  District  Judge  found  that  the  coal  boat  obstructed  the  vision 
of  the  master  of  the  Reichert  on  his  port  side  and  that  the  collision  took 
place  near  the  Brooklyn  piers.  He  found  the  Reichert  at  fault  for  not 
navigating  at  or  near  the  middle  of  the  river.  We  see  no  reason  to  dif- 
fer with  him  on  these  points.  The  libel  against  the  Jamison  was  dis- 
missed. 

[1  ]  It  is  quite  impossible  to  reconcile  tiie  stories  of  the  parties.  The 
situation  was,  in  our  opinion,  one  of  special  circumstances  under  article 
27  of  the  Inland  Regulations,  which  required  each  vessel  .to  act  with 
prudence.  A  vessel  coming  out  of  her  slip  and  maneuvering  to  get  on 
her  course,  or  one  maneuvering  to  get  into  her  slip,  is  not  navigating 
upon  any  course,  and  the  steering  and  sailing  rules  do  not  apply.  The 
leading  case  is  The  Sefvia  and  The  Noordland,  149  U.  S.  144,  13  Sup. 
Ct.  817,  37  L.  Ed.  681,  which  we  have  consistently  followed. 

The.Refchert  was  manifestly  at  fault  for  being  too  near  the  Brook- 
lyn shore  and  for  keeping  a  bad  lookout,  or  no  lookout  at  all.  When 
she  was  within  100  feet  of  the  car  float,  a  man  was  seen  to  be  running 
forward  on  the  coal  boat  and  crying  out  to  the  master  of  the  Reichert 
to  port  his  helm.  This  man  was  not  produced  at  the  trial,  because 
he  could  not  be  found.  We  feel  sure  that  his  notice  was  the  first  knowl- 
edge that  the  master  of  the  Reichert  had  of  the  dangerous  proximity 
of  the  Jamison.  Otherwise  he  would  have  ported  seasonably  and  given 
the  Jamison  plenty  of  room  to  get  on  her  course.  So  little  did  he  ap- 
preciate the  situation  that  even  at  the  trial  he  insisted  that  the  Jamison 
was  backing  out,  whereas  it  was  perfectly  well  proved  that  she  was 
going  ahead. 

[2]  Fault  is  charged  against  the  Jamison  because,  within  our  deci- 
sion in  The  John  Rugge,  Jr.,  234  Fed.  861,  148  C.  C.  A.  459,  she  did 
not  wait  until  the  Reichert  had  passed  clear  before  leaving  her  slip. 
But  the  circumstances  in  that  case  were  very  different.  The  tug  Rugge 
left  her  slip  with  a  hawser  tow  and  crossed  a  narrow  channel  to  go 
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down  with  the  ebb  tide,  knowing  that  a  little  higher  up  another  tug  was 
coming  down  with  a  hawser  tow.  In  this  case  neither  boat  had  a 
hawser  tow,  and  there  was  plenty  of  room  for  the  Reichert  to  go  clear. 
The  fault  of  the  Jamison,  if  any,  is  in  the  absence  of  a  lookout.  Both 
deckhands  were  at  the  stem  of  the  tug  taking  in  the  lines,  and  the 
master  in  the  pilot  house  was  both  navigating  and  keeping  a  lookout. 
This  is  a  divided  duty,  which  the  law  will  not  accept  as  performance. 
Unless  it  appear  that  the  failure  to  keep  a  lookout  did  not  contribute, 
and  could  not  have  contributed,  to  the  collision,  the  Jamison  must  also 
be  held  at  fault.  Her  master  said  he  did  not  reverse  until  he  heard 
this  order  to  the  master  of  the  Reichert  to  port-  his  helih,  and  further 
testified : 

"Q.  Why  didn't  you  reverse  your  engine  sooner  than  you  did,  Captain?  A. 
Well,  I  didn't  think  It  necessary.  We  were  the  only  two  boats  in  the  river  at 
the  time,  and  there  was  such  a  distance  between  me  and  the  New  York  shore, 
if  a  man  could  see  me,  why,  I  didn't  have  any  idea  he  was  going  to  come  close 
enough  to  me  to  collide." 

If  his  attention  had  not  been  wholly  occupied  with  the  maneuver  he 
was  making,  he  would  have  seen  that  the  Reichert  was  steadily  ap- 
proaching, and  would  have  reversed  sooner.  So,  if  a  lo<^oat  had  sea- 
sonably warned  him  of  the  approach  of  the  Reichert,  he  could,  by  an 
alarm  signal,  have  advised  the  Reichert  of  the  danger  of  the  situation. 
We  have  lately  held  a  vessel  not  otherwise  at  fault  liable  in  such  a  case. 
The  Tug  Wonson,  239  Fed.  857,  —  C.  C.  A.  — . 

The  decree  is  modified,  and  the  court  below  directed  to  enter  the 
usual  decree  for  half  damages  in  favor  of  the  libelant  against  both 
vessels. 


THB  WASHINGTON. 

THB  BOCHBSTBB. 

(Oircolt  Court  of  Appeals,  Secwnd  Circuit.    Hardi  tS,  1917.) 

Nos.  202,  aos. 

1.  COIXISIOK  «=»107 — RXJLISS — SPECTAI.  ClBOrVSTANCKS. 

Where  a  vessel  is  navigating  near  the  ends  of  piers,  while  a  tag  Is 
bringing  boats  from  a  nearby  slip  to  make  up  its  -tow,  the  case  is  one  of 
sjtecial  circumstances,  within  article  27  of  the  Inland  Rules  (Act  June 
7,  1897,  c.  4,  S  1,  30  Stat  102  [Comp.  St  1918,  S  79011),  and  both  vessels 
are  required  to  navigate  with  care  in  view  of  the  drciunstances. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  (  224.] 

2.  Collision  «3>95(4) — ^Tca  Making  up  Tow — Speoiai.  Giboumstanobs. 

A  ferryboat  crossing  the  Hudson  diagonally  to  the  New  York  side 
starboarded  across  the  bow  of  a  down-bound  tow,  and  came  into  colli- 
sion'' with  a  car  float  which  had  Just  been  brought  from  a  slip  by  another 
tug  and  was  being  placed  In  a  tow.  The  tug  backed  from  the  slip.  Held, 
that  the  ferryboat  was  solely  in  fault  the  maneurers  of  the  tug  in 
making  up  the  tow  btiag  proper,  and  that  the  failure  of  ttie  tug  to  have  a 
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lookout  at  her  stern  was  not  a  contributory  fault,  since  It  was  dayUme, 
and  the  master  ot  the  ferryboat  saw  and  appreciated  the  situation,  and 
had  ample  room  to  keep  clear  of  the  tow. 
[Ed.  Note.— For  other  cases,  see  ColUslon,  Cent  Dig.  Si  200-202.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Cross-suits  in  admiralty  for  collision  between  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company,  as  owner  of  the  ferryboat 
Rochester,  and  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany, as  owner  of  the  steam  tug  Washingtrai.  Decree  against  the 
Rochester,  and  its  claimant  appeals.    Affirmed. 

Harrington,  Bigham  &  Englar  and  T.  Catesby  Jones,  all  of  New 
York  City,  for  the  Rochester. 

A.  J.  McMahon,  of  New  York  City,  for  the  Washington. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges." 

WARD,  Circuit  Judge.  February  22,  1914,  about  9  a.  m.  of  a  clear 
day,  with  the  tide  slightly  jflood  and  the  wind  light  from  the  southwest, 
the  tug  Washington  was  engaged  in  pulling  two  car  floats  out  from 
the  slip  between  the  south  side  of  Pier  13  and  the  north  ferry  rack 
of  the  Pennsylvania  Railroad  Company  at  Cortlandt  street.  North 
River.  At  the  same  time  the  ferryboat  Rochester  was  cwning  dowh 
the  river  from  Weehawken,  N.  ].,  to  her  slip  between  the  ferry  slips  of 
the  Pennsylvania  Railroad  Company  and  the  Central  Railroad  Com- 
pany of  New  Jersey. 

The  Washington  proceeded  in  a  manner  familiar  to  all  watermen. 
She  backed  out  into  the  river  with  a  line  upon  the  bow  of  float  15,  be- 
hind which  was  tailed  float  28.  When  they  were  clear  of  the  pier,  the 
line  from  15  to  28  was  cast  off;  the  tug  took  IS  on  her  starboard  side, 
and  was  about  to  turn  down  on  a  port  helm,  so  as  to  pick  up  28  on  her 
port  side.  In  the  meantime  the  Rochester  had  starboarded  across  the 
bows  of  a  tug  and  tow  coming  down  the  river,  and  was  headed  directly 
into  the  end  of  Pier  13.  In  this  operation  she  either  scraped  against 
the  Washington  and  No.  15  and  then  collided  with  No.  28,  or  they 
were  drifted  by  the  wind  and  tide  against  her. 

The  District  Judge  properly  held  the  ferryboat  at  fault  on  her.  own 
story  for  pocketing  herself  in  this  strange  manner  between  the  tow 
coming  down  the  river  and  the  Washington's  tow  coming  out,  and 
he  dismissed  the  libel  against  the  Washington, 

[1,2]  The  situation  was  plainly  one  of  special  circumstances  under 
article  27  of  the  Inland  Regulations.  The  Washington  was  not  on 
any  course,  but  maneuvering  preparatory  to  getting  on  her  course. 
The  duty  of  each  vessel  was  to  exercise  prudence  under  the  circum- 
stances. We  have  discussed  this  subject  again  in  the  case  of  Hurley 
V.  The  William  A.  Jamison,  handed  down  herewith.  The  Washing- 
ton took  up  no  more  of  the  river  than  was  necessary  for  her  maneuver, 
and  there  was  abundant  water  for  the  Rochester  to  pass  clear.  That 
the  vessels  did  not  exchange  any  signals  is  evidence  that  they  saw  no 
need  to  do  so. 
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The  only  fault  that  could  be  charged  against  the  Washington  would 
be  the  failure  to  keep  a  lookout.  This  is  an  obligation  which  we 
always  wish  to  enforce  strictly.  If  the  Rochester  had  not  seen  the 
Washington,  then  the  presence  of  a  lookout  on  the  tug  might  have  re- 
sulted in  an  alarm  signal,  which  would  have  apprised  her  of  t&e  dan- 
ger.   In  such  case  the  absence  of  a  lookout  might  have  contributed  to 

the  collision.    D.,  L.  &  W.  R.  R.  v.  Erie  R.  R.  Co.,  238  Fed.  560, 

C,  C.  A. ;  James  P.  Stevenson  v.  Tug  Wonson,  239  Fed.  857, 

C.  C.  A. .    But  her  master  says  he  saw  the  whole  operation,  so 

that  an  alarm  signal  from  the  Washington  would  not  have  informed 
him  of  anything  that  he  did  not  already  know.  This  is  a  case  where 
the  absence  of  a  lookout  on  the  Washington  did  not  contribute  and 
could  not  have  contributed  to  the  collision. 

Counsel  for  the  Rochester  contends  that  our  decision  in  Susquehan- 
na Coal  Co.  v.  Steam  Tug  Edward  G.  Murray,  234  Fed.  61,  148  C.  C.  A. 
77,  shows  that  absence  of  a  lookout  in  the  present  case  was  not  a  fault. 
In  that  case,  however,  the  tug  which  was  held  at  fault  for  not  having 
a  lookout  on  the  car  float  had  begun  to  move  the  car  float,  and  if  warn- 
ing had  been  given  to  the  Paoli,  it  is  possible  she  would  not  have  under- 
taken to  shave  the  car  float  so  close.    Judge  Coxe  said: 

"If  there  had  been  a  lo(dtout  on  the  car  float,  he  would  have  seen  the  ap 
proachlng  danger  and  warned  the  Murray  In  time.  Such  knowledge  would 
probably  have  prevented  the  collision,  or  at  least  lessened  its  force,  and  the 
failure  to  take  so  obvious  a  precaution  was  a  serious  fault.  XJspeclally  was 
this  so  in  view  of  the  testimony  of  the  master  of  the  Murray  as  follows :  'Q. 
Before  the  collision  occurred  did  you  see  something  of  the  approach  of  the 
Paoli?  A.  I  did  not  Q.  Did  you  hear  anything?  A.  I  did  not  Q.  What  were 
you  doing  at  the  time  the  colUgion  happened,  were  you  pushing  on  the  car- 
float?  A.  Pushing  under  one  hell,  yes,  sir.'  It  seems  obvious  that,  if  a 
lookout  had  been  stationed  on  the  float  the  situation  would  have  been  known 
in  time  to  prevent  the  collision  or  greatly  to  mitigate  Its  force." 

The  decree  is  affirmed. 


BlitTM  V.  BUMILLBR-RBMEMN  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     AprU  S,  1917.     On  Moticm  for 
Rehearing,  June  16,  1917.) 

No.  2870. 

Patents  «=>328 — ^Inibinqement — ^Motobotclb  Motob. 

The  Blum  patent,  No.  579,554,  for  a  gas  motor,  for  attachment  to  a 
bicycle  frame  to  create  a  motorcycle,  claims  19,  20,  and  23,  which  cover 
the  manner  of  attadunent  of  the  motor,  construed,  and  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Southern  District  of  Ohio ;  John  E.  Sater,  Judge. 

Suit  in  equity  by  Edward  W.  Blum  against  the  BumiUer-Remdin 
Company.    Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

G.  B.  Parkinson,  of  South  Lincoln,  Mass.,  for  appellant. 
W.  R.  Wood,  of  Cincinnati,  Ohio,  and  E.  G.  Mason,  of  Washing- 
ton, D.  C.  (C.  L.  Sturtevant,  of  Washington,  D.  C,  on  the  brie^,  for 

appellee. 
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Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Suit  on  claims  19,  20  and  23  *  of  patent  to  Blum, 
No.  579,554,  March  23,  1897,  "gas  motor."  The  District  Court 
thought  there  was  no  infringement  and  dismissed  the  bill.  Plaintiff 
appeals. 

Claims  19  and  20  cover  one  manner  of  attaching  to  a  bicycle  frame 
a  motor  and  its  frame,  thus  creating  a  motorcycle.  It  was  old  to 
mount  a  motor  with  its  frame  at  difl^rent  selected  locations  within  a 
bicycle  frame.  Blum,  for  the  first  time,  put  the  motor  frame  wholly 
below  the  bicycle  frame  and  suspended  it  from  the  pedal  shaft  bear- 
ing, which  was  the  lowest  point  in  that  form  of  bicycle  frame  which 
alone  he  described  or  suggested.  If  there  was  any  patentability  in  his 
new  manner  of  assembling  and  mounting  these  old  parts,  it  consisted 
essentially  in  this  double  idea  of  carrying  the  motor  by  the  pedal  shaft 
bearing,  for  vibration  resistance,  and  below  the  bicycle  frame,  for  bet- 
ter balancing.  This  idea  was  taken  into  claims  19  and  20  by  the  ex- 
pressed limitation  that  the  motor  frame  was  to  be  carried  on  hangers 
depending  from  the  pedal  shaft  bearing. 

.The  defendant  has  mounted  its  motor  and  frame  wholly  inside  of 
the  bicycle  frame,  thus  returning  to  the  general  methods  earlier  than 
the  patent  Instead  of  using  the  familiar  diamond  frame  illustrated  in 
the  patent,  and  in  which  the  pedal  shaft  was  located  at  the  lowest  point, 
it  drops  the  frame  tubing  for  a  few  inches  and  in  front  of  the  pedal 
shaft,  and  then  carries  it  up  and  forward  in  the  old  way.  The  motor 
frame  being  mounted  partly  in  this  depression  or  drop  in  the  bicycle 
frame,  it  results  that  a  portion  of  the  motor  frame  is  below  the  hori- 
zontal level  of  the  pedal  shaft  The  motor  frame  is  attached  to  the 
bicycle  frame  at  two  opposite  side  positions,  one  being  on  the  pedal 
shaft  bearing,  the  other  upon  the  frame  opposite  and.  forward.  -  The 
'  motor  shaft  falls  slightly  below  the  level  of  the  pedal  shaft  While  it 
is  possible  to  read  the  language  of  these  claims  upon  defendant's  struc- 
ture, we  think  such  a  reading  is  not  within  their  fair  meaning.  The 
motor  frame  does  not  in  any  substantial  sense  "depend  from"  the  pedal 
shaft  bearing.  That  part  of  it  is  below  is  rather  incidental.  It  is  real- 
ly carried  by  two  opposite  points  of  side  support,  and  carried  within 
the  frame  and  above  the  bottom  thereof,  instead  of  below  the  frame. 

1 19.  In  combination  with  the  drive  shaft  98,  Its  bearing  87  and  supporting 
frame  of  a  bicycle,  said  bearing  being  located  on  the  blcyde  frame  between 
the  wheels  of  the  bicycle,  a  gas  motor  consisting  of  a  cylinder,  piston,  connect- 
ing rod,  crank  and  crank  shaft  62  and  other  necessary  parts,  of  a  frame  con- 
nected to  the  cylinder  and  adapted  for  attachment  to  bearing  87,  hangers  95 
depending  therefrom  and  forming  supports  for  shaft  62  below  shatt  98  and 
between  the  bicycle  wheels  and  a  gear  train  connecting  shafts  S8  and  98. 

23.  In  combination  with  the  drive  shaft  98,  Its  bearing  87  and  supporting 
frame  of  a  bicycle,  a  gas  motor  consisting  of  a  cylinder,  piston,  connecting  rod, 
«rank,  crank  shaft  82  and  other  necessary  parts,  of  a  frame  connecting  to  the 
cylinder  and  adapted  for  attachment  to  the  bicycle,  receiving  socUets  on 
frame  part  94  thereof  and  pins  109  projecting  on  each  side  therefrom  adapted 
to  receive  foot  suppoita. 
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If  claim  23  can  be  thought  to  be  not  limited  as  claims  19  and  20  are, 
it  is  then  seen  to  depend  for  novelty  on  a  feature  which  we  think 
clearly  a  mechanical  expedient  not  involving  invention. 

The  decree  is  affirmed. 

On  Motion  for  Rehearing. 

Upon  application  for  rehearing,  plaintiff  challenges  the  .accuracy  of 
the  reference  in  the  opinion  to  "the  expressed  limitation  that  the 
motor  frame  was  to  be  carried  on  hangers  depending  from  the  pedal 
shaft  bearing."  He  insists  that  the  word  "therefrom,"  in  the  claim 
phrase  "hangers  96  depending  therefrom,"  has  for  its  antecedent  the 
motor  fram«,  and  not  the  pedal  shaft  bearing,  and  that,  if  this  error 
in  the  opinion  is  corrected,  the  claim  will  not  be  limited  for  the  reason 
which  the  opinion  supposes. 

We  think  plaintiff  .is  specifically  correct  in  this  criticism,  although 
we  are  not  sure  that  it  can  make  any  difference  whether  the  hanger 
depends  from  the  pedal  shaft  or  depends  from  a  frame  which  is  at- 
tached to  and  around,  and  depends  from,  the  pedal  shaft;  but,  lest 
some  injustice  has  been  done  by  this  possible  error,  we  have  given 
the  subject  further  examination,  in  view  of  the  elaborate  argument 
presented  on  the  application  for  rehearing,  and  we  are  confirmed  in  the 
idea  that,  whether  or  not  the  claims  ought  to  be  read  substantially  as 
indicated  in  the  opinion,  it  is  only  by  such  reading  that  their  validity 
can  be  saved.  Several  prior  devices  had  some  kind  of  a  motor  frame 
attached  to  at  least  one,  and  usually  to  two,  appropriate  parts  of  the 
bicycle  frame.  There  was  no  invention  merely  in  selecting  the  pedal 
shaft  bearings  as  one  of  the  two  points  at  which  the  motor  frame  was 
to  be  attached.  This  is  only  a  matter  of  placing  or  mounting  parts 
upon  a  frame,  so  as  to  get  their  most  convenient  and  efficient  inter- 
relation. If  Blum's  distinctive  form  of  motor  frame  should  be  im- 
plied, defendant  does  not  use  it. 

The  application  for  rehearing  is  denied. 


KJNTNER  et  al.  v.  ATLANTIC  COMMUNICATION  CO.  et  aL 

(District  Court,  S.  D.  New  York.    April  2,  1917.) 

Patents  @=>328 — Validity  awd  Infbingement — Wireless  Sionalino. 

The  Fessenden  patents,  No.  1,050,728,  for  a  method  of  signaling,  and 
No.  1,050,441,  for  electric  signaling  apparatus,  cover  In  the  radio  art  the 
production  pf  signals  by  beats  whose  frequency  Is  the  dlfterence  between 
that  of  the  Incoming  signals  and  that  of  lo<»lly  produced  osculations, 
which  was  previously  unlinown  In  the  art,  except  as  partially  and  broadly 
disclosed  In  a  pric»:  patent  to  the  same  inventor,  over  which  the  later 
patents,  intended  to  perfect  the  system,  disclosed  patentable  novelty  and 
invention  of  a  high  order;   also  held  infringed. 

In  Equity.  Suit  by  Samuel  M.  Kintner  and  Halsey  M.  Barrett,  re- 
ceivers of  the  National  Electric  Signaling  Company,  against  the  Atlan- 
tic Communication  Company,  August  Merchens,  P.  C.  Schnitzer,  and 
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K.  C.  Frank.  On  final  hearing.  Decree  for  complainants  against  de- 
fendant corporation. 

Suit  for  infringement  of  claims  1  and  2  of  letters  patent  No. 
1,050,728,  applied  for  by  Reginald  A.  Fessenden,  original  on  July  27, 
1905,  divisional  on  August  21,  1905,  and  granted  January  14,  1913,  for 
"method  of  signaling,"  and  of  claims  1,  2,  3,  4,  6,  9,  22,  23,  24,  25, 
26,  and  29  of  letters  patent  No.  1,050,441,  applied  for  by  Fessenden 
July  27,  1905,  and  granted  January  14,  1913,  for  "electric  signaling 
apparatus." 

Frederick  W.  Winter,  of  Pittsburgh,  Pa.,  and  Drury  W.  Cooper,  of 
New  York  City,  for  plaintiffs. 

Charles  Neave,  of  New  York  City,  and  Hervey  S.  Knight,  of  Wash- 
ington, D.  C,  for  defendants. 

MAYER,  District  Judge.  These  patents  may  be  discussed  togeth- 
er, having  been  applied  for  in  one  application,  which,  by  the  require- 
ment of  the  Patent  Office,  was  divided  into  an  apparatus  and  a  method 
patent.  They  are  concerned  with  the  system  of  radio  signaling  known 
as  the  beats  system,  or  more  especially  the  "heterodyne" — a  name  creat- 
ed by  Fessenden,  which  has  survived  in  the  art.  While  the  record  con- 
tains numerous  s3rmbolic  equations  and  diagrams,  in  which  experts  in 
this  art  think  and  love  to  revel,  the  case  is  within  a  narrow  compass 
from  the  viewpoint  of  the  patent  law.  This,  because  there  is  a  paucity 
of  prior  art,  an  agreement  on  many  important  propositions  by  able 
experts,  and  a  state  of  facts  where,  once  the  character  of  invention  is 
determined,  the  question  of  infringement  presents  little  difficulty.  The 
beats  system  in  acoustics  was  old  and  ,well  known,  but  Fessenden  was 
concededly  the  first  to  apply  this  principle  to  signaling  in  the  radio  art. 

From  the  beginning,  the  workers  in  this  art,  in  their  efforts  to  solve 
its  many  problems,  devoted  much  attention  and  effort  to  the  improve- 
ment of  detecting  means  and  apparatus.  This  history,  sequentially 
and  clearly  set  forth  in  Hogan's  testimony,  need  not  be  here  repeated, 
for  the  subject,  as  affecting  various  devices,  has  already  been  referred 
to  in  opinions  of  the  courts.  United  Wireless  Telegraph  Co.  v.  Na- 
tional Electric  Signaling  Co.,  198  Fed.  386,  117  C.  C.  A.  261 ;  National 
Electric  Signaling  Co.  v.  Telefunken  Wireless  Tel.  Co.  of  U.  S.  (D. 
C.)  209  Fed.  856,  affirmed  221  Fed.  629,  137  C.  C.  A.  353;  Marconi 
Wireless  Telegraph  Co.  v.  De  Forest  Radio  Telephone  &  Telegraph 
Co.  (D.  C.)  236  Fed.  942. 

Naturally,  in  the  early  days  of  the  art,  many  abstruse  problems  were 
not  as  yet  solved,  and  there  was  no  reason  to  believe,  without  inde- 
pendent research  and  experiment,  that  a  principle  applicable  to  sound 
could  be  availed  of  in  radio.  When,  therefore,  Fessenden,  by  his  pat- 
ent No.  706,740,  applied  for  September  28,  1901,  and  granted  August 
12,  1902,  announced : 

"Broadly  my  Invention  consists  In  the  production  of  electric  beats  analogous 
to  sound  beats  and  their  utilization  In  receiving  conductors    •    •    •" 

— he  made,  in  the  best  sense,  a  new  contribution  to  the  knowledge  of 
the  time ;  for  nowhere  and  by  no  one  had  there  been  even  a  suggestion 
of  the  applicability  of  the  "beats"  principle  to  radio. 
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For  reasons  which  will  presentiy  appear,  the  system  disclosed  by  this 
first  patent  of  Fessenden  presented  certain  practical  objections;  but 
no  one  from  August  12,  1902,  until  July  27,  1905  (the  application  date 
of  the  patents  in  suit),  added  a  shred  of  information  as  to  how  to  over- 
come these  objections,  or  to  improve  <mi  the  basic  principle  of  No.  706,- 
740— evidence  in  itself  of  inventive  genius  in  an  art  which  has  moved 
so  rapidly  that  the  impossibility  of  yesterday  has  become  the  com- 
monplace of  to-day. 

The  principle  utilized  in  No.  706,740  was  the  production  of  beats 
by  oscillations  of  slightly  different  frequencies,  so  that  the  signal  tone 
was  that  of  the  difference  between  the  two  beat  frequencies.  Both  fre- 
quencies were  generated  at  the  transmitting  station,  and  thus  such  a 
system  required  a  double  installation,  and,  as  both  signals  would  arrive 
with  the  same  loss,  amplification  of  the  received  signal  was  not  attained 
by  the  use  of  the  second  frequency.  Further,  such  a  system  did  not 
afford  the  receiving  operator  any  means  for  contrcrfling  the  tone  of  the 
received  signal. 

These  commercial  and  operating  objections  were  overcome  by  the 
patents  in  suit,  which  gave  practical  embodiment  to  the  idea  of  the  lo- 
cal production  of  oscillations.  This  purpose  is  expressed  by  Fessen- 
den in  the  method  patent.  No.  1,050,728,  as  follows : 

"Tlie  primary  object  of  my  Invention  Is  to  eliminate  Interference  and 
increase  the  Intensity  of  signals,  by  operating  the  Indicator  at  the  receiving 
station  by  the  conjoint  energy  of  the  received  electric  Impulses,  and  certain 
co-bperatlng  currents  produced  locally  at  the  receiving  station.  This  appli- 
cation furdbermore  contemplates  the  production  of  signals  by  meant  of  har- 
monic Tteats  produced  &ettc«en  the  currentt  of  the  reeeiveA  eletiric  pu,l»et  and 
the  locally  produced  co-operating  electric  pulse*,  the  indicator  beinff  moved  by 
the  energy  of  the  combined  ourrenlt  and  therefore  being  under  control,  as  to 
the  frequency  of  motion,  by  the  receiving  operator." 

Claims  2  of  each  patent  typify  the  broad  claims  urged,  while  other 
claims  of  the  apparatus  patent,  such  as  claim  1,  are  more  definite  and 
limited  in  scope.    'Hiese  claims  2  are  as  follows : 

"2.  In  the  art  of  signaling,  the  method  which  consists  In  nmldng  an  In- 
dication by  the  interaction  of  received  Impulses  of  sustained  frequency  and 
amplitude  with  Impulses  of  neighboring  frequency  generated  by  a  constantly 
actlng  local  source  of  energy  at  the  receiving  station." 

Apparatus  patent,  claim  2: 

"2.  A  signaling  syst^n  having  in  combination  at  a  receiving  station,  a  re- 
ceiver and  a  constantly  operating  frequency  determining  element  of  a  high 
frequency  slightly  different  from  that  of  the  received  oscillations." 

So  far  as  language  goes,  the  specification  and  claims  in  issue  are 
phrased  in  broad  terms,  giving  a  wide  range  of  equivalents",  and  con- 
templating a  "variety  of  forms  of  receiving  devices,"  and  not  confin- 
ing the  sending  method,  although  preferring  "to  use  for  sending  a 
means  for  producing  continuous  generation,  which  may  be,  for  ex- 
ample, a  high  frequency  alternating  generator.    ♦    *     *  " 

In  brief,  the  patents  set  forth  a  clear  description  of  the  production 
of  signals  by  beats  whose  frequency  is  the  difference  bet^veen  that  of 
the  incoming  signals  and  that  of  the  locally  produced  oscillations. 
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Outside  of  Fessenden's  No.  706,740,  it  is  necessary  to  refer  only  to 
Thompson's  British  patent.  No.  525,  of  1898,  and  Shoemaker's  United 
States  patent,  No.  711,184,  of  October  14,  1902. 

The  Thompson  patent  undoubtedly  does  not  relate  to  radio  transmis- 
si<Mi,  but  to  induction  tdegraphy,  although  using  the  expression  "wire- 
less tdegraphy."  Marconi  Wireless  Tel^rai*  Co.  v.  National  Elec- 
tric Signaling  Co.  (D.  C.)  213  Fed.  815.  The  disclosure  is  merely  that 
of  a  locally  generated  current,  which  acts  as  one  of  the  components 
for  actuating  the  particular  form  of  indicator  disclosed,  and  possibly 
also  as  an  exciter  for  the  receiver.  Thompson,  for  his  purpose,  in- 
sisted on  "alternating  currents  of  equal  frequency  with  those  employed 
in  the  transmitted  signals" — a  theory  utterly  different  from  and  in- 
consistent with  a  "beats"  system. 

Shoemaker  is  disposed  of  by  Hogan's  summarized  statement  as  fol- 
lows: 

"There  Is  no  disclosure  of  beats  production.'  Beats  production  could  not 
be  utilized,  If  it  were  secnred.  There  Is  no  disclosure  of  the  desirability  of 
persistence,  since  highly  damped  waves  are  stated  as  being  preferred.  There 
Is  no  provision  for  coincidence  of  phase  of  the  wave  trains  which  Is  highly 
essential  for  the  operation  of  the  dynamometer.  There  Is  no  provision  for 
coincidence  of  the  wave  trains  themselves.  Therefore  the  patent  Is  In  no 
sense  a  disclosure  which  Includes  the  heterodyne  principle,  as  we  have  been 
discussing  it." 

These  two  patents  and  other  jwior  art  (except  No.  706,740)  failed 
to  teadi  the  art  anything  in  respect  of  the  use  of  beats,  and,  at  most, 
merely  disclosed  a  local  source  for  operating  some  particular  form  of 
receiver.  They  made  no  impression  on  the  art,  and  are  useful  only 
as  an  argrument  in  a  lawsuit,  after  they  have  been  extracted  from  the 
recesses  of  foi^tten  Patent  Office  files. 

A  painstaking  analysis  by  defendant  of  the  file  wrapper  was  under- 
taken, in  the  expectation  of  showing  that  the  patents  are  to  be  confined 
to  a  particular  method,  based  on  the  underlying  principle  of  interaction 
of  separately  produced  fields  of  force,  or,  in  other  words,  the  employ- 
ment solely  of  mechanically  operated  receivers,  involving  the  use  of  a 
field  of  force  developed  irom  a  local  source,  interacting  with  a  field 
of  force  developed  by  the  receiving  current 

But  neither  the  langu:^  used  nor  the  spirit  of  the  invention  crowd 
it  into  such  narrow  limits.  What  dianges  were  made  in  the  progress 
of  the  application  through  the  Patent  Office  were  purely  of  a  phraseo- 
logical and  clarifying  character,  and  the  file  wrapper  is  in  refreshing 
contrast  to  some  others  of  the  same  inventor  which  have  been  su1> 
jected  to  the  scrutiny  of  the  courts ;  fof  in  this  instance  Fessenden 
went  into  the  Patent  Office  with  a  clear  and  consistent  disclosure,  and 
came  out  successfully,  in  all  substantial  respects,  with  what  he  went  in. 

On  the  question  of  invention,  therefore,  the  sole  inquiry  is  whether 
the  patents  in  suit  disclose  patentable  novelty  over  No.  706,740,  and 
the  answer  is  that  there  can  be  no  doubt  that  what  Fessenden  accom- 
plished involved  invention  of  a  high  order.  To  hold  that  some  ac- 
complishment is  invention  necessarily  partakes  somewhat  of  an  ipse 
dixit;  but,  in  this  case,  the  conclusion  is  readily  arrived  at,  if  one 
will  but  look  at  this  art  with  the  vision  of  1905.    With  that  approach. 


i 


Digitized  by 


Google 


I 


960  241  FEDERAL  BBPOBTEB 

no  one  can  say  that  an  appreciation  of  the  greater  control  and  .sim- 
plicity of  operation  under  the  patents  in  suit  over  No.  706,740  was 
obvious.  When,  also,  it  abundantly  appears  that  improvements  such 
as  were  later  devised  by  Lee  &  Hogan,  and  such  as  still  later  involved 
the  use  of  the  audion,  were  built  upon  the  vital  foundation  of  Fessen- 
den's  patents,  there  can  be  no  doubt  of  the  fact  and  the  merit  of  his 
invention.  ^ 

But  it  is  said  (1)  that  the  detector  indicator  of  Fessendeij  fails  to 
show  utility;  and  (2)  that  the  local  source  illustrated  by  Fessenden 
in  his  patents  is  of  little  or  no  value  in  practical  and  commercial  work. 

The  Detector  Indicator.  tDf  course,  tiie  dynamometer  and  static  tel- 
ephones, in  view  of  the  progress  of  the  art,  are  now  superseded;  but 
the  evidence  fully  establishes  that  they  were  operative  in  the  patent 
sense,  and  the  static  did  very  well  when  we  consider  the  small  dis- 
tances traversed  in  the  early  days  of  the  art.  To  say  that  because  a 
better  detector  is  now  used  in  a  system  which  comprehends  the  essen- 
tials of  Fessenden's  heterodyne  is  but  another  way  of  arguing  that  a 
later  improvement  annihilates  a  previous  invention.  General  Electric 
Co.  V.  Laco-Philips  Co.,  233  Fed.  96,  147  C.  C.  A.  166. 

The  Local  Source.  The  objection  to  the  high  frequency  alternator 
is  that  it  is  impracticable,  because  its  speed  is  not  sufficiently  constant, 
and  it  is  not  flexible,  in  that  its  speed  cannot  be  changed  quickly  enough 
to  secure  the  variability  of  the  note  necessary  for  heterodyne  recep- 
tion. This  criticism  is  well  founded  as  to  ship  service,  because  of 
the  effect  of  the  rolling  of  a  vessel ;  but  as  between  land  stations,  such 
as  Sayville  and  Nauen,  the  criticism  is  only  one  of  degree.  A  small 
electric  motor  driven  type  of  alternator  is  comparativdy  efficient  for 
such  land  service,  and,  while  not  perfect,  would  doubtless  have  had 
considerable  use,  but  for  the  appearance  of  the  oscillating  audion. 

Plaintiff,  however,  was  fully  sdive  to  the  necessity  of  devising  the 
best  possible  local  source,  and  spent  a  great  deal  of  tune  and  money  in 
the  effort  to  develop  an  arc  which  would  meet  the  requirements  of 
ship  service.  Such  an  arc  was  developed  by  Cohen  and  Van  Dyck, 
two  experts  in  the  employ  of  plaintiff,  and,  while  there  are  temper- 
amental lapses  in  the  contemporaneous  correspondence  and  reports  of 
Cohen,  on  the  whole  that  correspondence  shows  that  from  his  then 
point  of  view  he  thought  that  he  had  accomplished  useful  results.  The 
fact  that  Cohen  now,  because  of  advances  in  the  art,  has  changed 
his  view,  does  not  obliterate  what  he  then  wrote. 

Elaborate  tests  were  made  by  the  United  States  government  be- 
tween its  station  at  Arlington  and  the  U.  S.  S.  Salem  on  its  way  to 
Gibraltar.  Clark,  for  the  Navy,  in  his  reports,  has  borne  witness  to 
the  efficiency  as  of  that  time  of  the  Cohen-Van  Dyck  arc  (slightly 
modified),  and,  indeed,  when  reporting  interference  tests  oflF  Hampton 
Roads,  he  wrote : 

"The  heterodyne  operated  throughout  the  whole  test  without  the  least 
necessity  for  adjustment.  The  arc  was  not  touched  between  1  p.  m.  and  4 
p.  m.,  'operating  continuously  between  these  times." 

In  fact,  the  government  bought  three  sets  of  plaintiff,  one  for  Ar- 
lington, one  for  the  U.  S.  S.  Salem,  and  the  third  for  the  U.  S.  S. 
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Birmingham,  and  the  British  naval  authorities  were  so  impressed  with 
what  they  learned  at  Gibraltar  that  the  British  admiralty  also  bought 
a  set.  That  Clark's  views  are  now  somewhat  modified  is  not  strange. 
He  is  a  man  of  integrity  and  ability,  but  naturally,  and  of  necessity, 
he  is  now  testing  mentally  all  apparatus  by  the  standard  of  perfection 
of  the  Navy  and  its  requirements — ^a  standard  at  the  moment  intensi- 
fied by  events  undreamed  of  when  the  Arlington-Salem  tests  were  in 
progress. 

Nor  is  much  emphasis  to  be  ^iven  to  the  impatient  utterances  of 
Kintner  in  his  correspondence  with  Cohen;  for  Kintner  as  manager, 
and  later  as  receiver,  of  the  National  Electric  Signaling  Company, 
was  merely  prodding  his  engineer  and  expressing  the  anxiety  of  a 
business  head  who  desires  to  see  experiments  transmuted  into  lawful 
money  of  the  United  States. 

But  it  is  said  that  little  value  can  be  attached  to  the  Arlington-Salem 
tests,  because  the  Lee  &  Hogan  system,  and  not  the  Fessenden  inven- 
tion, was  used,  and  reference  is  had  to  the  Lee  &  Hogan  file  wrapper 
and  the  arguments  of  their  attorney,  Mr.  Winter.  Of  course,  Lee 
&  Hogan  and  their  attorney  were  advsihcing  their  best  arguments  to 
the  Patent  Office;  but  it  would  be  a  strange  doctrine  if  3ie  conten- 
tions of  later  inventors  were  to  be  accepted  as  decisive  of  the  charac- 
ter of  the  previous  invention.  Whether  the  Lee  &  Hogan  improvement 
was  invention  is  not  here  in  issue,  but  this  much  is  certain :  That  Lee 
&  Hogan,  who  were  employed  by  the  National  Company  and  had 
worked  under  Fessenden's  supervision,  recognized  that  their  invention 
had  its  genesis  in  the  Fessenden  system.  They  say  in  their  specifica- 
tion (No.  1,141,717,  applied  for  November  16,  1912,  and  granted  June 
1,  1915): 

"We  understand  the  essence  of  the  •well-known  Fessenden  heterodyne  re- 
ceiver. •  »  *  Our  Invention  In  a  general  way  emboAiet  the  tame  idea,  but 
comprises  a  method  for  making  a  receiver  more  sensitlTe  and  controllably 
Belectlve  than  those  heretofore  known." 

The  main  agreements  and  differences  between  the  Fessenden  patents 
and  that  of  Lee  &  Hogan  are  summarized  in  a  statement  agreed  upon 
by  Professor  Zenneck  and  Mr.  Hogan,  attached  hereto  for  conven- 
ience as  Appendix  A ;  and,  in  that  connection,  I  desire  to  express  to 
each  of  these  experts  my  appreciation  of  the  frankness  with  which, 
throughout,  they  have  dealt  with  the  court,  and  of  the  assistance  they 
have  thereby  given. 

In  now  approaching  the  question  of  infringement,  the  breadth  of  the 
invention  is  to  be  measured  to  some  extent  by  its  advantages.  Of 
these,  many  are  recited  by  Hogan — some  quite  individualistic ;  others, 
perhaps,  possessed  by  other  systems.  It  will  suffice  to  refer  to  those 
apparently  agreed  upon  by  both  Zenneck  and  Hogan,  all  of  which  are 
of  major  importance; 

First  The  control  of  the  pitch  of  the  musical  signal  at  the  receiver. 

Second.  The  increase  of  the  sensitiveness  of  the  receiver  to  the  de- 
sired signal. 

Third.  Station  selectivity,  or  the  ability  to  read  signals  at  a  given 
station  without  interference  from  other  stations. 
241 F.— «1 
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First.  This  advantage  cannot  be  minimized.  The  human  ear  is  not 
a  standard  institution,  and  operators  have  their  favorite  note  to  which 
they  are  best  sensitive.  To  catch  the  signal  of  a  vessel  in  distress,  to 
receive  accurately  a  commercial  message,  or  to  understand  exactly  the 
order  given  in  a  naval  engagement,  are  in  these  days  requirements  of 
prime  importance:  No  more  striking  instance  of  the  difference  in 
human  ears  can  be  given  than  that  which  occurred  at  the  Bush  Ter- 
minal demonstrations.  The  ear  of  so  accomplished  an  expert  as 
Professor  Zenneck  was  insensitive  to  a  signal  clearly  heard  and  dis- 
tinguished by  the  lay  court,  thus  showing  the  great  value  of  controlling 
the  pitch  or  tone  of  the  signal. 

Second.  This  advantage  is  self-explanatory. 

Third.  This  advantage  is  best  illustrated  by  the  following  question 
to  Professor  Zenneck  and  his  answer : 

"Q.  To  what  extent  Is  selectivity  sought  In  commercial  practice?  A.  Se- 
lectivity Is  very  important  in  practical  work,  taking  the  general  meaning  of 
selectivity  as  producing  an  effect  from  one  station  which  is  desired,  and 
cutting  out  the  effects  from  other  stations." 

With  these  major  advantages,  and  other  advantages  minor  in  char- 
acter, the  heterodyne  system,  on  this  record,  is  concededly  the  best, 
where  the  transmission  is  continuous,  or,  as  some  call  it,  by  sustained 
waves — as  between  Sayville  and  Nauen. 

In  determining  whether  defendant  infringes,  it  is  necessary  to  refer 
only  to  the  defendant's  use  of  the  oscillating  audion,  for  in  all  other  re- 
spects the  controversy  as  to  infringement  is  not  substantial.  The  os- 
cillating audion  is  an  extraordinary  instnimentality.  By  what  was  ap- 
parently an  accidental  appreciation,  it  was  discovered  that  the  audion, 
in  addition  to  its  detector  quality,  was  an  oscillation  producer.  This 
Hogan  discovered,  although  he  does  not  know  whether  he  was  the  first 
so  to  do.  Fessenden,  in  his  patent  No.  1,050,441  (p^e  1,  line  74  et 
seq.),  had  wisely  indicated  that  the  future  might  develop  means  other 
than  were  then  known  for  producing  local  oscillations;   for  he  said: 

"Any  other  suitable  source  for  producing  unintermittent  oscillations  may  be 
used." 

When,  therefore,  this  unexpected  characteristic  of  the  audion  be- 
came known,  it  was  at  once  obvious  to  any  man  skilled  in  the  art  that 
this  "self-heterodyne"  could  be  utilized,  and,  because  of  its  simplicity 
and  efficiency,  that  it  would  at  once  supplant  existing  devices ;  and  in- 
fringement is  no  more  avoided  thereby  than  it  would  be  if  some  one 
should  invent  an  alternator  whose  speed  could  be  changed  instantane- 
ously. 

It  is  argued,  however,  that  in  the  use  of  the  audion  in  combination 
there  is  a  superposition  of  currents,  or,  in  other  words,  the  two  cur- 
rents produced  by  the  two  frequencies  are  combined  in  a  single  cir- 
cuit, and  this  combined  circuit  is  converted  into  a  pulsating  current, 
which  moves  the  telephone  diaphragm.  This  is  Austin's  theory,  sup- 
ported by  Armstrong  and  Zenneck.  It  may  be  right  or  wrtmg.  If 
right,  it  makes  no  difference ;  for  the  fundamentally  accepted  fact  is 
that  "beats"  are  produced,  and  there  is  a  local  source  of  oscillations, 
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and,  in  view  of  the  merit  of  Fessenden's  invention  here  in  issue,  a  dif- 
ferent scientific  action  is  immaterial.  To  quote  Zenneck  in  part  (see 
XQ.  78  et  seq.  and  XQ.  79  et  seq.) : 

"XQ.  78.  In  the  recelylng  drcnlts  tised  at  SayvlHe,  there  Is  an  Interac- 
tion between  the  Incoming  current  and  the  locally  generated  oscillations  pro- 
ducing electrical  beats,  Is  there  not?  A.  There  is  the  8uperposltIon  of  two 
curr«)ts  of  different  frequency,  one  produced  by  the  Incoming  waves  and  one 
produced  by  the  oscillating  audlon. 

"XQ.  TO.  And  the  superposition  of  those  two  currents  produces  what  we 
caU  beats,  does  it  not?    A.  Yes." 

For  the  reasons  thus  outlined,  the  patents  are  valid  and  infringed. 

It  is  not  without  satisfaction  that  I  arrive  at  this  conclusion.  Walk- 
er and  Given,  the  financiers  of  National  Electric  Signaling  Company, 
are  little  known;  but  they  well  deserve  some  reward  for  their  coura- 
geous investment  of  substantial  sums  of  money  in  establishing  experi- 
mental stations,  particularly  at  Brant  Rock,  Mass.,  and  Machrihanish, 
Scotland,  in  the  days  when  this  art  was  in  its  infancy,  and  some  im- 
peded its  progress  by  stock  exploitation.  These  men  conducted  the 
work  of  their  company  along  legitimate  lines,  and,  apparently,  gave 
Fessendcn  and  others  carte  blanche  in  the  desire  to  advance  the  art 
and  advance  its  commercial  usefulness. 

The  Federal  Reporter  records  the  inscription  on  more  than  one 
tombstone  erected  to  the  memory  of  a  Fessenden  patent;  but,  if  T  am 
right,  Fessenden  and  his  financial  backers  may  have  the  comfort  of 
knowing  that  the  "heterodyne"  is  a  contribution  which  will  long  be 
appreciated  in  this  remarkable  art,  which  has  added  so  much  to  the  wel- 
fare of  mankind. 

The  customary  decree,  with  costs,  may  be  settled  on  two  days'  no- 
tice against  defendant  Atlantic  Communication  Company.  I  see  noth- 
ing in  the  evidence  to  charge  the  individual  defendants  with  liability. 
\^niether  further  testimony  in  this  regard  shall  be  taken  can  be 
discussed  on  the  settlement  of  the  decree. 

Appendix  A. 

A.  The  "dynamometer"  heterodyne  receiver  of  the  Fessenden  pat- 
ents in  suit  and  the  "detector  heterodyne"  receiver  of  the  Lee  &  Hogan 
patent  are  alike,  in  that  the  following  features  are  inckided  in  both : 

0)  An  antenna,  in  which  the  received  waves  set  up  electrical  oscillations  of 
tbeii*  own  radio  frequency. 

(2)  A  local  source  of  radio  frequency  electrical  oscillations,  which,  while  re- 
ceiving, operates  all  the  time  and  at  a  frequency  slightly  different  from  the 
incoming  wave  frequency. 

(3)  A  telephone  diaphragm,. which  (in  receiving  undamped  waves  with  local- 
ly generated  undamped  radio  frequency  currents)  vibrates  to  produce  signals 
at  a  musical  tone  of  the  beat  frequency,  which  Is  defined  by  the  difference 
of  the  two  radio  frequencies,  and  which  vibration  Is  controlled  by  the  coih- 
bination  of  the  received  and  locally  generated  radio  frequency  energies  pro- 
dndog  beats. 

(4)  By  the  comblnatton  of  the  incoming  and  locally  generated  radio  fre- 
quency energies  to  produce  beats  there  is  effected  a  telephone  response  greater 
than  that  obtainable,  ui>on  an  indicator  of  the  same  sensitiveness,  by  the  ac 
Uon  of  the  Incoming  waves  alone. 

(5)  The  increase  in  telephone  response  described  in  paragraph  4  is  a  maxi- 
mum when  beats  are  produced  between  undamped  incoming  and  undamped 
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locally  generated  radio  frequency  energies,  and  tlila  increase  In  response 
becomes  less  as  the  damping  of  eitber  radio  frequency  component  is  increaaed. 
(6)  A  number  of  otber  similarities  of  minor  importance  exist 

B.  The  main  differences  between  the  Fessenden  patents  in  suit  and 
that  to  Lee  &  Hogan  are  as  follows: 

Fessenden.  Lee  &  Hogan. 


I 


The  mechanical  movement  in  the  In- 
dicator which  makes  the  signal  percep- 
tible is  directly  produced  by  the  in-^ 
teractlon  of  two  magnetic  fields  of  ra-' 
dlo  frequency. 

The  operation  of  the  dynamometer 
telephone  disclosed  in  the  patents  In 
suit  does  not  depend  upon  a  combina- 
tion of  the  two  radio  frequency  cur- 
rents in  one  circuit. 

In  the  dynamometer  telephone  re- 
ceiver no  audio  frequency  current  is 
produced. 


The  response  of  the  dynamometer 
telephone  Is  determined  by  the  product 
of  the  two  currents. 


The  telephone  used  as  an  Indicator 
is  operated  by  an  audio  frequency  pul- 
sating current. 


The  two  radio  frequency  currents 
are  combined  In  one  circuit,  and  their 
resultant  current  or  Toltage  acts  upon 
a  detector. 

The  resultant  of  the  two  radio  fre- 
quency currents  combined  In  one  cir- 
cuit acts  upon  a  detector,  and  Is  con- 
verted thereby  into  an  audio  frequency 
pulsating  current  acting  upon  the  tele- 
phone. 

The  amplitude  of  the  radio  frequen- 
cy beats  acting  upon  the  detector  de- 
pends upon  the  sum  of  the  two  radio 
frequency  currents ;  and  the  amplitude 
of  the  audio  frequency  pulsating  cur- 
rent, acting  upon  the  telephone  indica- 
tor (and  therefore  the  response  of  the 
telephone),  depends  upon  the  current- 
voltage  characteristic  of  the  detector. 


PRESSED  STEEL  CAB  CO.  v.  UNION  PAC.  R.  CO. 
(District  Court,  S.  D.  New  York.    May  8,  1917.) 

1.  CoTTRTS  €=9351 — Federal  Practice — Discovert. 

Under  equity  rule  58  (198  Fed.  sxxiv,  115  C.  C.  A.  xxxlv),  the  proper 
practice  under  a  bill  of  discovery  Is  for  plaintiff  to  plead  those  facts 
which  entitle  him  to  a  discovery  and  annex  such  Interrogatories  as  ho 
wishes  defendant  to  answer.  If  defendant  does  not  dispute  plaintiff's 
right  to  some  discovery,  but  objects  to  some  or  all  of  the  interrogatories, 
he  wUl  make  those  objections  and  bring  them  on  for  hearing,  but  Is  not 
subject  to  the  old  rule  that,  if  he  answers  one,  he  must  answer  all.  It 
he  disputes  plaintiff's  right  to  any  diswvery,  he  will  plead  In  an  answer 
such  facts  as  he  deems  apposite,  and  obtain  an  enlargement  of  his  time 
to  answer  the  interrogatories  until  plaintiff's  right  to  discovery  is  de- 
termined. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {  924.] 

2.  Courts  <S=>351 — F'eoeral  Practice — Discovery. 

Athnuative  defenses  to  a  bill  of  discovery  must  be  confined  with  the 
most  narrow  and  technical  rigidity  to  such  as  the  precedents  have  recog- 
nized, and  do  not  Include,  where  the  bill  Is  in  aid  of  an  action  at  law, 
matter  which  might  be  a  good  defense  to  such  action. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {  Otii.] 
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8.  CouKTs   $=>351 — Vkdisjo,  Pbacticje — Discovebt — ^Pboductiom    of   Doctr- 

HKNTS. 

Under  a  bill  of  discovery  in  aid  of  an  action  at  law,  defendant  can  be 
required  to  produce  only  such  documents  as  contain  evidence  material 
to  plaintiff's  case. 

[Ed.  Note. — For  otber  cases,  see  Courts,  Cent.  Dig.  i  924.) 

In  Equity.  Bill  by  the  Pressed  Steel  Car  Company  against  the  Union 
Pacific  Railroad  Company  for  discovery  in  aid  of  an  action  at  law.  On 
motion  to  strike  out  answer.    Motion  sustained. 

See,  also,  240  Fed.  135. 

Motion  to  strike  out  the  answer  of  the  defendant  to  the  plaintiff's  bill  ot 
discovers.  The  bill  alleged  that  the  plaintiff  had  commenced  an  action  at 
law  in  this  court,  which  was  still  pending  and  at  Issue,  and  annexed  a  copy 
of  the  complaint.  The  complaint  at  law  alleged  that  the  parties  had  entered 
Into  a  contract  under  which  the  defendant  promised  for  a  stated  period  to  pay 
the  plaintiff  $10  upon  the  completion  of  any  freight  cars  made  for  the  defend- 
ant or  any  of  its  constituent  railways,  which  should  embody  "any  and  all' of 
the  designs  or  devices  covered  by  United  States  letters  patent  then  owned  or 
controlled  by  the  plaintiff,  or  which  the  plaintiff  thereafter  might  own  or 
control,"  including  a  list  of  11  specified  patents  set  forth  in  the  contract 
The  complaint  at  law  further  alleged  that  the  defendant  in  the  period  covered 
by  the  contract  had  either  directly  or  through  its  constituent  railways  built 
"14,464  freight  cars  which  contained  designs  or  devices  covered  by  one  or 
more  of  the  United  States  letters  patent  owned  or  controlled  by  the  plaintUT 
during  said  period,"  inclndlng  11  patents  specifically  set  forth.  The  com- 
plaint at  law  also  contained  two  other  causes  of  action,  but  for  the  purposes 
of  this  motion  it  is  not  necessary  to  set  them  forth. 

"The  bill  for  discovery  then  proceeded  to  allege  that  U  had  no  means  of  as- 
certaining the  constituent  railways  of  the  defendant  without  a  discovery 
from  the  defendant,  nor  what  freight  cars  it  had  built  embodying  the  patents, 
nor  the  contracts  made  for  thrir  oonstruction,  nor  the  drawings  and  specltica- 
tions  upon  which  they  were  built.  Therefore  it  annexed  to  the  bill  ten  Inter- 
rogatories, of  which  the  first  four  inquired  in  general  what  were  the  de- 
fendant's constituent  railways,  and  in  espedal  whether  certain  named  rail- 
ways were  constituent  The  other  interrogatories  inquired  generally  for  the 
production  of  the  drawings,  contracts,  specifications,  bids,  and  delivery  dates 
of  all  freight  cars  buUt  for  the  defendant  or  any  of  its  constituent  com- 
panies, during  the  period  in  question. 

The  answer  to  the  bill  of  discovery  alleged  that  the  date  of  expiry  of  4 
of  the  11  patents  mentioned  specifically  in  the  contract  was  before  the  con- 
tract Itself  expired,  and  that  before  the  date  of  such  expiry  It  had  not,  nor 
bad  any  of  Its  constituent  companies,  built  any  freight  cars  which  "con- 
tained any  design  or  device  covered  by  said  patent,"  except  as  already  ac- 
counted for  by  the  defendant  It  alleged  that  none  of  the  freight  cars  built 
during  the  period  "contained  any  design  or  device  covered"  by  any  of  the 
other  patents  spedfled  In  the  complaint  except  the  Hansen  patent  or  any  at 
aU  similar  to  them.  It  alleged  that  all  "common  standard"  cars  mentioned  in 
the  coptract  bet^^'een  the  parties,  both  those  built  before  and  those  built  after 
the  date  of  the  contract,  had  been  paid  for  at  the  stipulated  royalties,  but 
that  this  type  was  abandoned  In  the  year  1910,  and  had  not  since  been  made ; 
that  four-fifths  of  the  cars  built  during  the  period  in  question  contain  a  de- 
vice known  as  the  Bettendorf  underframe  and  one-fifth  contain  other  well- 
known  uhderframes;  that  the  Bettendorf  underframe  was  the  subject  of  a 
suit  under  the  Hansen  patent  specified  in  the  complaint  at  law,  in  which  suit 
the  said  Hansen  patent  was  declared  void ;  that  as  the  said  patent  was  not 
mentioned  in  the  contract  its  validity  was  not  conceded  by  the  defendant, 
and  no  royalty  is  therefore  due  under  It. 
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W.  C.  Margeson,  of  New  York  City,  for  the  motion. 
George  A,  Ellis  and  lames  R.  Sheffield,  both  of  New  Ydrk  City, 
opposed. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  [1  ]  Before  the  new  rules,  and  under  the  old  course  of  equity, 
the  necessity  of  a  plea  to  a  bill  arose  frcwn  the  rule  that,  if  the  defend- 
ant once  consented  to  answer,  he  must  answer  fully,  and  that  there- 
fore in  his  answer  he  must  respond  to  all  the  charges  of  evidence  con- 
tained in  the  bill.  This  has  now  been  changed  by  the  abolition  of  pleas 
(rule  29,  1S)8  Fed.  xxvi,  115  C.  C.  A.  xxvi),  and  by  the  provisions  that 
discovery  shall  be  by  interrogatories,  to  which  specific  objections  may 
be  taken  (rule  58,  198  Fed.  xxxiv,  115  C.  C.  A.  xxxiv),  and  that  the 
pleadings  shall  contain  no  evidence,  but  the  "ultimate  facts."  As  a 
result,  the  proper  practice  in  a  bill  of  discovery  is  now  as  follows: 
The  plaintiff  will  plead  those  facts  which  entitle  him  to  a  discovery 
from  the  defendant,  and  will  annex  such  interrogatories  as  he  wishes 
the  defendant  to  answer.  If  the  defendant  does  not  dispute  the  plain- 
tiff's right  to  some  discovery,  but  objects  to  some  or  all  of  the  actual 
interrogatories  annexed  to  the  bill,  he  will  make  those  objections  under 
rule  SB,  and  bring  them  on  for  hearing  before  the  judge.  He  is  not 
subject  to  the  rule  that,  by  answering  one,  he  must  answer  all.  If,  on 
the  other  hand,  he  disputes  the  plaintiff's  right  to  any  discovery,  he  will 
plead  in  an  answer  such  facts  as  he  deems  apposite,  and  obtain  from 
the  court,  under  rule  58,  an  enlargement  of  his  time  to  answer  the  in- 
terrogatories until  the  plaintiff's  right  to  discovery  is  established. 

[2]  The  latter  course  the  defendant  here  has  undertaken,  and  the 
question  therefore  arises  whether  his  answer  shows  that  the  plaintiff 
is  not  entitled  to  any  discovery.  Equity  might  have  held  that  the 
plaintiff's  right  to  discovery  in  aid  of  an  action  at  law  depended  only 
upon  the  existence  of  an  issue  to  which  the  defendant's  testimony 
would  be  relevant.  Langdell,  Equity  Pleading,  §  168.  That  would 
have  been  the  more  rational  theory,  but  it  was  not  the  one  actually 
adopted.  Instead,  equity  required  the  plaintiff  in  such  a  bill  to  set 
forth  his  case  upon  the  merits,  and  it  allowed  the  defendant,  not  only 
to  demur,  so  raising  the  validity  of  the  plaintiff's  action  at  law  (Lang- 
dell, §  176),  but  even  to  plead  facts  which  would  defeat  that  action. 
Of  course,  consistently  it  should  have  allowed  the  plea  to  be  traversed 
and  the  cause  to  go  to  a  hearing.  Moreover,  after  neg^atiVe  pleas  to 
bills  for  relief  became  allowable,  they  should  haye  been  allowed  to 
bills  for  discovery  as  well.  However,  there  is  no  instance  of  a  nega- 
tive plea  to  a  bill  for  discovery,  nor  any  of  a  hearing  or  decree  upon 
such  a  bill.  The  probable  reason  of  this  failure  of  consistency  was 
the  absurdity  of  trying  out  upon  the  evidence  the  merits  of  the  contro- 
versy upon  the  merely  ancillary  inquiry  as  to  whether  a  defendant 
should  be  obliged  to  give  any  testimony  at  all.  With  a  fortunate  dis- 
regard of  principle,  the  courts  merely  allowed  some  affirmative  de- 
fenses, and  apparently  never  tried  out  the  truth  even  of  these.  These 
defenses  are  somewhat  arbitrarily  stated  in  the  books  (e.  g.,  Mitford  & 
Tyler,  Pleadings  &  Practice  in  Equity,  §  2,  pt.  2,  p.  368),  and  seem  for 
the  most  part  to  be  facts  going  to  the  jurisdiction,  to  the  plaintiffs 
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title,  to  the  statute  of  limitations,  or  to  the  defense  of  pjirchaser  for 
value.  The  defendant  wishes  to  extend  the  principle,  and  assumes 
that  any  good  defense  to  the  action  at  law  may  be  pleaded  to  the  bilL 
The  result  is  so  preposterous,  however,  and  the  whole  theory  so  con- 
trary to  desirable  results,  that  affirmative  defenses  to  such  bills  must 
be  confined  with  the  most  narrow  and  technical  rigidity  to  such  as 
the  precedents  have  recognized.  It  is  quite  enough  for  the  disposal 
of  this  case  to  observe  that  none  of  the  conventional  defenses  are 
contained  in  this  answer.  It  follows  that  the  answer  is  bad,  and  will 
be  struck  out,  and  an  order  to  that  effect  will  pass. 

The  former  opinion,  directing  the  defendant  to  answer  the  first, 
second,  third,  fourth,  fifth,  and  seventh  interrogatories,  would  there- 
fore be  followed  by  an  order,  were  it  not  for  the  fact  that,  as  respects 
the  fifth  and  seventh  interrogatories,  I  had  overlooked  some  important 
considerations.  I  assumed  that  these  called  upon  the  defendant  to  make 
answers  relevant  to  the  controversy,  but  that  was  an  error.  Instead  of 
requiring  the  defendant  to  answer  whether  it  had  drawings  or  specifi- 
cations of  cars  built  in  accordance  with  any  of  the  devices  covered  by 
the  plaintiff's  patents,  these  two  interrogatories  require  it  generally  to 
answer  whether  it  has  built  any  cars  of  any  kind  during  the  period  in 
question.  Such  an  inquiry  is  much  wider  than  is  relevant  to  the  dispute 
between  the  parties,  and,  if  it  were  followed  by  an  order  for  produc- 
tion under  rule  58,  would  require  the  defendant  to  produce  all  its 
drawings  and  specifications  for  the  mere  purpose  of  a  roving  inspec- 
tion. The  plaintiff  may  ask  whether  the  defendant  has  built  any  cars 
containing  any  of  the  devices  of  any  or  all  of  the  patents  owned  by  it 
during  the  period  of  the  contract.  This  it  may  ask  with  as  much 
specification  and  detail  as  it  pleases ;  the  minuteness  of  the  questioning 
will  measure  the  success  with  which  the  plaintiff  searches  the  defend- 
ant's conscience. 

[3]  If  the  defendant  can  be  brought  to  acknowledge  the  possession 
of  any  documents  which  appear  to  be  pertinent  to  iJie  issues,  it  will 
be  required  to  produce  them,  but  not  until  it  does.  Any  other  rule 
would  enable  the  plaintiff  to  fish  among  all  the  documents  which  the 
defendant  may  have  for  the  purpose  of  picking  out  those  on  which  it 
chooses  to  sue.  Such  a  course  is  wholly  unauthorized,  not  only  un- 
der the  old  practice  (Langdell,  §§  204,  205),  but  equally  under  rule 
58,  which  requires  a  party  to  produce  only  those  documents  which 
contain  evidence  material  to  the  case  or  defense  of  his  adversary. 

The  plaintiff  will  have  leave  to  frame  and  keep  reframing  interrog- 
atories till  it  has  extracted  from  the  defendant  all  the  information 
which  it  possesses.  Much  the  most  convenient  way  would  be  for  the 
parties  to  agree  upon  a  master  and  allow  the  plaintiff  an  oral  examina- 
tion. This,  however,  I  cannot  compel ;  but  the  same  result  may  prob- 
ably be  obtained,  though  it  must  be  confessed  with  the  maximum  of 
expense  in  time  and  labor,  by  allowing  interrogatories  to  be  renewed 
as  often  as  justice  requires.  If  that  does  not  serve,  the  plaintiff  must 
rely  upon  such  rights  as  he  will  have  at  the  trial  under  Revised  Stat- 
utes, §  724  (Comp.  St.  1916,  §  1469). 

It  follows  that,  although  the  answer  will  be  stricken  out,  the  de- 
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f endant  need  not  answer  the  fifth  and  seventh  interrogatories,  but  the 
plaintifiF  will  have  the  right,  within  30  days  after  the  order  is  entered, 
to  frame  such  further  interrogatories  as  it  may  be  advised. 


^ 


THE  COLDSA- 

(Dlstrict  CJonrt,  N.  D,  California,  Krst  Division.    May  14,  1917.) 

No.  16129. 

Seauen    ^=929(1)— LiABiLrrr    fob    Injubies — Fellow    Servants — "Seakah 
Having  Command." 

Where  the  work  of  lashing  a  deck  load  of  lumber  was  directed  by  the 
boatswain  and  he  adjusted  a  hook,  put  a  ring  in  place,  and  inserted  a 
nail  to  hold  it  in  place  instead  of  a  split  pin,  customarily  used,  he  was  a 
"seaman  having  command"  within  Act  March  4,  1915,  c.  153,  38  Stat  1164, 
providing  that  seamen  having  command  shall  not  be  held  to  be  fellow 
servants  with  those'  under  th^ir  authority,  and  the  vessel  was  liable  for 
Injury  to  one  of  the  seamen  engaged  in  the  work,  caused  by  the  nail 
slipping  out  and  releasing  the  ring,  especially  where  no  pins  were  pro- 
vided and  it  was  necessary  to  use  nails. 

[Ed.  Note.— For  other  cases,  see  Seamen,  Cent  Dig.  SS  186, 188, 191- 
.  For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Seaman.] 

Libel  by  George  I.  Dunwoody  against  the  steamship  Colusa  and  an- 
other.   Judgment  for  libelant.' 

F.  R.  Wall,  of  San  Francisco,  Cal.,  for  libelant. 
Goodfellow,  Eells,  Moore  &  Orrick,  of  San  Francisco,  Cal.,  for 
libelees. 

DOOLING,  District  Judge.  Libelant  was  injured  while  a  seaman 
on  board  the  steamship  Colusa,  because  of  the  flying  open  of  a  pelican 
hook  on  the  tumbuckle,  with  which  he  was  lashing  a  deck  load  of  lum- 
ber. The  hook  was  jointed  so  that  it  could  open  and  close,  and  to  hold 
it  in  place  when  closed  a  ring  was  slipped  down  over  its  top,  the  ring 
being  on  the  shank  or  immovable  portion,  and  when  slipped  over  the 
top  of  the  movable  portion  held  it  fast  .to  the  shank  and  prevented  it 
from  opening.  Near  the  point  of  the  movable  portion  there  was  a 
hole  through  the  hook  in  which,  when  the  ring  was  in  place  a  pin 
should  be  inserted,  the  protruding  ends  of  which  would  keep  the  ring 
from  slipping  off  over  the  end  of  the  hook,  and  thus  insure  that  the 
hook  would  not  open  when  pressure  was  put  upon  it  by  means  of  the 
tumbuckle.  The  contrivance  was  perfectly  safe  to  use  so  long  as  the 
pin  was  in  place,  and  kept  the  ring  from  slipping  off.  Instead  of  a 
split  pin  which  might  be  spread  so  that  it  would  not  slip  out  of  the 
hole  when  the  tumbuckle  was  turned,  a  nail  was  used  on  the  day  of  the 
accident  which  slipped  out  of  the  hole  when  the  head  of  the  nail  was 
brought  to  the  lower  side  in  turning  the  tumbuckle.  This  released  the 
ring,  and  it  in  turn  slipped  off  the  hook,  the  hook  opened,  releasing  tlie 
lashings,  and  the  recoil  of  the  lashings  threw  the  libelant  from  the  top 
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of  the  lumber,  where  he  was  at  work  turning  the  tumbuckle.  He  was 
thrown  through  an  open  hatchway  into  the  hold,  and  sustained  serious 
injuries.  The  hook  was  adjusted,  the  ring  put  in  place,  and  nail  insert- 
ed by  the  boatswain,  who  was  directing  the  operations,  and  when  all 
this  was  done  the  libelant  was  directed  by  him  to  twist  the  tumbuckle 
so  as  to  tighten  the  lashings  over  the  lumber. 

From  these  facts  the  conclusion  seems  to  me  unavoidable  that  the 
accident  was  due  to  the  negligence  of  the  boatswain  in  placing  in  the 
hole  a  nail  which  could  and  did  drop  out,  instead  of  a  split  pin  which 
would  not,  and  then  directing  libelant  to  tighten  the  lashing.  The  boat- 
swain, under  the  circumstances,  was  a  seaman  having  command  within 
the  meaning  of  this  provision  of  the  act  of  March  4,  1915  (38  Stat. 
1185,  c.  153,  §  20  [Comp.  St.  1916,  §  8337a])  known  as  the  Seamen's 
Law: 

"That  In  any  suit  to  recover  damages  for  any  injury  sustained  on  board  a 
%-essel  or  in  its  service  seamen  baving  command  shall  not  be  held  to  be  fellow 
servants  with  those  under  their  authority." 

The  negligence  was  not  wholly  that  of  the  boatswain,  because  he  tes- 
tified that  there  were  no  pins  provided,  and  that  it  was  consequently 
necessary  to  use  nails. 

The  libelant  is  entitled  to  recover,  and  because  of  his  suffering  and 
decreased  earning  capacity,  a  decree  will  be  entered  in  his  favor  for 
$1,500  and  costs., 


THE  SAN  GUGLIELMO. 

(District  Court,  S.  D.  New  Tork.    April  12  and  16,  1917.    On  AppUcatl<Hi  for 
Setrial,  etc..  May  14,  1»17.) 

1.  SHippnfo  <S=>141(1) — Dauaoe  to  Cabgo — Liabilitt  oy  Vessel — Negligent 

Stowage. 

A  steamship,  on  a  voyage  from  Naples  and  other  Italian  ports  to  New 
York,  carried  In  its  cargo  some  5,800  baskets  of  garlic,  which  is  of  a 
character  to  generate  heat.  The  bills  of  lading  exempted  the  ship  from 
liability  for  damage  occasioned  by  "heating,  decay,  •  •  •  or  any 
loss  or  damage  arising  from  the  nature  of  the  goods."  Of  the  garlic,  3,800 
baskets,  with  other  food  products,  were  stowed  in  a  deep  water-tight 
tank  in  the  No.  4  hold,  which  extended  from  the  bottom  of  the  vessel  to 
a  lower  deck,  with  only  two  small  openings  at  the  top,  affording  little 
ventilation.  The  quantity  of  cargo  stowed  in  the  tank  was  such  as  to  fill 
It  to  Its  utmost  capacity  and  require  close  packing.  On  arrival,  the  garlic 
in  the  tank  was  found  to  be  in  a  damaged  condition,  and  it  had  damaged 
the  other  cargo  stowed  therein.  The  evidence  showed  that  It  was  in  good 
condition  when  shipped,  and  that  other  shipments  made  about  the  same 
time,  and  the  portion  of  this  cargo  which  was  stowed  in  another  hold, 
arrived  in  good  condition.  Held,  that  the  d.imnge  was  due  to  negligent 
stowage,  and  that  the  ship  was  liable  therefor,  notwithstanding  the 
exemption  in  the  bills  of  lading. 
.   lEd.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  §S  493,  497,  489.] 

2.  Shipping  ®=>141(1) — Damage  to  Caboo — Liabilitt  op  Vessel — Neglioknt 

Stowage. 

A  carrier,  who  accepts  goods  of  a  nature  which  requires  special  care  Ik 
their  stowage,  must  exercise  such  care,  and,  failing  to  do  so,  is  liable  tor 
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the  damage  caused  thereby,  even  where  the  character  of  the  damage  Is 
within  the  exception  from  liability  contained  In  the  bill  of  lading. 
[Ed.  Note.— I\)r  other  cases,  see  Shipping,  Cent  Dig.  f !  493,  497,  499  ] 

3.  Shippino  €=3142 — Damaoe  to  Casqo — tuxBtun  of  Vessel — Kotice  o? 

A  provision  of  bills  of  lading  that  the  carrier  shall  not  be  liable  for 
any  loss  or  damage,  or  for  any  claim,  however  arising,  "of  which  notice 
Is  not  given  before  removal  of  the  goods  and  amount  and  particulars  of 
dalm  given  wlttdn  eight  days  after  receipt  of  goods,"  does  not  require 
notice  in  formal  language  before  removal  of  the  goods,  and  was  suffi- 
ciently complied  with  In  that  respect,  where  verbal  complaint  was  made 
to  the  master  of  the  ship  or  to  the  superintendent  of  the  steamship  com- 
pany, and  the  damage  to  the  goods  was  obvious  and  was  known  to  them; 
but  such  notice  is  effective  only  as  to  the  class  of  goods  of  which  com- 
plaint was  made. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  {  496.] 

4.  Shippino  $s»142 — Dauage  to  CABao— Liabiutt  of  Vessbli — ^NoncB  of 

Claim. 

Where  the  consignor  under  such  a  bill  of  lading  made  complaint  of  the 
condition  of  the  goods  before  removing  any  of  them,  but  removed  some 
of  them,  leaving  the  remainder,  which  were  condemned  and  destroyed 
by  the  board  of  health,  the  fact  that  he  made  no  claim  In  writing  within 
eight  days  thereafter  does  not  preclude  him  from  recovering  for  the 
goods  which  were  not  removed,  as  to  which  no  notice  was  necessary. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Gent.  Dig.  f  496.] 

5.  Shipping  €=>110 — Dahaor  to  Caboo — Liabilitt  of  Vessel — Negligent 

Stowage. 

A  custom  of  stowing  cargo  in  a  particular  part  of  the  vessel  never  can 
be  Justification  for  stowing  more  of  a  cargo  there  than  all  of  the  con- 
ditions, In  their  relation  to  physical  surroundings,  will  Justify. 
[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  S§  420,  421.] 

t 
In  Admiralty.    Suits  by  Jacob  A.  Kirsch,  by  P.  Pastene  &  Co.,  Incor- 
porated, and  by  Nathan  Kronman  against  the  steamship  San  Gugliel- 
mo.    Decrees  lor  libelants. 

Henry  L.  Franklin,  of  New  York  City  (Frank  V.  Bams,  of  New 
York  City,  of  counsel),  for  libelants. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (Cletus  Keating,  of 
New  York  City,  of  counsel),  for  claimant. 

MAYER,  District  Judge.  These  actions  were  brought  by  libelants, 
owners  of  various  shipments  of  garlic,  peppers,  oregano,  and  canned 
tomatoes,  carried  by  the  steamship  San  Guglielmo  from  Naples,  Italy, 
to  New  York,  in  June,  1915,  to  recover  damages  sustained  by 'them 
because  of  injury  suffered  by  the  cargo  while  in  transit.  The  libels 
are  substantially  alike.  Each  alleges  shipment  in  good  order  and  con- 
dition and  delivery  in  damaged  condition.  Among  other  faults  alleged, 
each  libel  charges  that  the  damage  was  due  to  negligence  in  the  loading 
and  stowage  of  the  cargo. 

The  shipments  were  made  under  several  bills  of  lading,  all  of  which 
are  alike.  The  goods  shipped  were  "in  apparent  good  order  and  con- 
dition." Claimant  denied  that  the  cargo  was  in  good  condition  when 
shipped,  and  made  various  other  contentions.    However,  the  case,  as 
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developed  by  the  proof,  presents  only  two  defenses  arising  out  of  the 
following  provisions  of  the  bills  of  lading : 

First.  Claimant  relies  upon  the  following  exception: 

"Weight,  gauge,  quantity,  contents,  condltloa,  quality  and  valne  unknown. 

*  *  *  Carrier  sb&U  not  be  liable  for  loss  or  damage  occasioned  by  causes 
beyond  his  control,  by  perils  of  the  sea,  or  other  waters,  •  •  •  or  for 
loss  or  damage  occasioned  by  heating,,  frost,  decay,  putrefaction,  rust,  sweat, 
change  of  character,  spray,   drainage,   breakage,   leaTcage, '  loss  of  contents, 

*  *  *  or  anv  lo»$  or  damage  arising  from  the  natiire  of  the  goods,  or  in- 
sufficiency of  wrappers  or  packages  or  damaffe  arising  from  other  goods  tv 
stovDoge  or  contact  tcith,  or  from,  leakage,  smell  of  putrefaction  therefrom, 
provided  due  diligence  is  exercised  in  the  stowage  of  the  cargoes." 

Second.  Claimant  contends  that  libelants  failed  to  comply  with  sec- 
tion 5  of  the  bill  of  lading,  which  provides : 

"The  steamship  company  shall  not  be  liable  for  any  loss  or  damage, 

*  •  •  nor  for  any  claim,  however  arising,  of  which  notice  is  not  given  be- 
fore removal  of  the  goods  and  amount  and  particulars  of  claim  given  within 
eight  days  after  receipt  of  goods.    •    •    •  " 

The  San  Guglielmo  is  a  modem  steel  steamer  built  in  1911  especially 
for  the  Italian  fruit  trade.  She  is  6,458  gross  tons  and  is  rated  100- 
A-1  in  Lloyds.  She  loaded  at  Naples,  Italy,  on  Jime  6,  7,  and  8,  1915, 
and  part  of  her  cargo  was  food  products,  among  which  were  garlic, 
cheese,  preserves,  oil,  wine,  tartar,  lemons,  etc.  Leaving  Naples  and 
calling  at  Messina,  the  steamship  loaded  about  20,000  boxes  of  lemons 
and  a  large  quantity  of  niacaroni  and  other  cargo.  Proceeding  thence 
to  Palermo,  more  lemons  and  food  products  were  loaded ;  the  last  of 
the  loading  being  done  on  June  12th.  The  damaged  cargo  for  which 
recovery  is  sought  was  all  loaded  at  Naples.  It  consisted  of  1,212 
baskets  of  garlic,  109  baskets  of  peppers,  102  baskets  of  oregano,  and 
452  baskets  of  tomato  sauce  shipped  to  libelant  Kirsch,  250  baskets  of 
garlic  shipped  to  libelant  Nathan  Kronman,  and  917  baskets  of  garlic 
shipped  to  libelant  P.  Pastene  &  Co.,  Incorporated. 

Some  of  the  cargo  of  foodstuffs  was  stowed  in  No  1  hold,  and 
some  in  the  deep  tank  in  No.  4  hold.  The  testimony  shows  beyond 
question  that  No.  1  hold  was  a  proper  place  in  which  to  stow  cargo  of 
this  character,  and  no  complaint  is  made  in  respect  thereof.  Libelants 
contend  that  all  of  the  cargo  consigned  to  them  which  was  damaged 
was  negligently  stowed  in  the  deep  tank  in  No.  4  hold. 

The  first  question  presented  by  the  testimony  is  whether  or  not  the 
cargo  in  controversy  was  in  good  condition  when  delivered  to  and  ac- 
cepted by  the  San  Guglielmo  for  carriage  to  New  York.  A  commis- 
sion was  duly  issued,  and  the  testimony  of  various  witnesses  was  taken 
at  Naples,  From  the  testimony  it  appears  that  the  witnesses  for  libel- 
ants there  examined  were  intelligent  and  experienced  men. 

Foglio,  Palmieri,  and  Russo  were  growers  and  curers  of  garlic,  who 
sold  their  product  for  export.  These  men  were  experienced  in  rais- 
ing, harvesting,  and  curing  garlic,  and  they  testified  that  the  Naples 
garlic  is  sown  in  September  and  October,  ripens  in  April  and  the  early 
part  of  May,  is  then  harvested,  stemmed,  and  left  to  dry,  and  that  the 
drying  takes  from  8  to  10  days.  Thereafter  the  garlic  is  taken  to  the 
warehouse,  where  it  is  packed  in  baskets.    According  to  this  testimony, 
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the  usual  method  of  harvesting,  curing,  and  packing  was  followed  with 
the  garlic  in  question. 

Bonacci  is  a  dealer  in  produce  on  his  own  account,  and  apparently  an 
experienced  exporter  in  a  substantial  way  of  business.  He  shipped 
to  Kirsch  the  1,212  baskets  of  garlic  and  109  baskets  of  peppers.  He 
stated  that  he  examined  these  baskets,  and  that  "they  were  in  perfect 
condition,  and  could  surely  support  an  ocean  voyage  of  about  30  days, 
if  well  stowed."  He  further  stated  that  on  several  occasions  he  had 
exported  Naples  garlic  which  was  plucked  in  May,  had  never  received 
any  complaints,  and  that  the  garlic  shipped  to  Kirsch  was  in  just  as 
good  ccmdition  as  that  sent  forward  by  him  on  other  occasions.  He 
was  present  up  to  the  time  the  goods  were  taken  from  the  lighters  and 
lifted  on  board  the  steamer,  but  did  not  know  in  what  part  of  the 
steamer  the  merchandise  was  being  stowed.  He  further  testified  on 
cross-exanunation  tliat  he  had  shipped  May  garlic  for  export  to  the 
United  States,  which  arrived  in  the  United  States  in  the  month  of 
June,  and  that  he  saw  the  garlic  discharged  upon  its  arrival  in  the 
United  States,  and  that  some  of  the  voyages  on  which  garlic  cargo 
was  carried  took  2  weeks,  and  others  3  weeks.  He  also  referred,  as 
did  Foglio,  to  a  shipment  of  garlic  on  the  Patria,  a  vessel  with  tonnage 
a  little  over  that  of  the  San  Guglielmo,  but,  in  general,  similar  to  other 
steamers  of  this  character  plying  between  Naples  and  the  United  States. 
He  said  that  he  had  never  reteived  any  complaint  in  regard  to  the 
Patria  garlic. 

Kirsch  corroborated  Bonacci  in  this  regard,  testifying  that  the 
Patria  arrived  in  New  York  about  10  days  before  the  San  Guglielmo, 
and  that  she  delivered  her  garlic  in  good  condition.  Kirsch  received 
another  shipment  from  the  same  purchase,  which  arrived  by  another 
steamer  about  10  days  after  the  San  Guglielmo.  Kirsch  is  an  ex- 
perienced and  large  importer  of  products  of  this  character,  and  im- 
pressed me  favorably  as  a  truthful  and  clear-headed  man. 

Barbati  and  Maffei  were  exporters,  who  sold  and  shipped  some 
of  the  garlic  in  controversy,  and  corroborated  Bonacci's  testimony  in 
essential  respects.  Stabile,  the  broker  who  effected  the  sale  to  the 
exporters,  gave  further  testimony  along  the  same  line.  Niola,  a  bro- 
ker, and  Barbati  (as  well  as  Bonacci),  testified  that  the  109  baskets  of 
peppers  and  112  baskets  of  oregano  were  in  good  condition,  well  pack- 
ed, and  able  to  stand  a  vovage  of  30  days.  Stabile  and  Barbati  tes- 
tified that  the  452  cases  of  tomato  and  tomato  sauce  were  in  perfect 
condition,  properly  packed,  in  new  well-dried  cases,  free  from  soil  and 
stain. 

Without  further  detail,  it  amply  appears  from  the  testimony  that  the 
garUc  was  in  good  condition  when  placed  aboard  the  vessel.  There  is 
no  contradiction  of  this  fact  by  any  fact  testimony,  and  the  experience 
with  the  Patria  shipment  is  a  strong  circumstance  in  support  of  the 
conclusion  that  the  garlic  was  dried  and  properly  cured.  There  is  no 
proof  to  the  contrary  from  any  person  c«i  the  vessel  or  at  the  port  of 
shipment,  but  only  inference  in  the  nature  of  speculation,  and  not  by 
way  of  deduction  from  proven  facts.  In  answer  to  the  suggestion  that 
the  garlic  was  shipped  too  soon  after  the  harvesting,  the  testimony  o£ 
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several  of  the  witnesses  at  Naples  shows  that  like  shipments  had  been 
made  for  many  years  without  difficulty  or  complaint. 

[1]  It  may  be  assumed  that  stowage  of  garlic  in  the  deep  tank  was 
the  custom  at  the  port  of  Naples,  and,  generally  speaking,  with  a  small 
cai^,  might  not  have  been  negligent.  The  question  in  the  case,  how- 
ever, is  whether  the  particular  shipments  here  under  consideration  were 
n^ligently  stowed.  The  heat-generating  characteristics  of  garlic  were 
well  known  to  the  officers  of  the  vessel.  Obviously  it  is  the  kind  of 
cargo  which  those  in  charge  of  the  vessel  desire  to  handle  in  such 
manner  that  the  odor  will  not  affect  other  food  or  fruit  cargo.  It  is 
for  this  reason,  apparently,  that  the  deep  tank  on  the  San  Guglielmo 
was  utilized  so  far  as  possible.  This  tank  was  a  water-tight  compart- 
ment, capable  of  being  used  as  a  ballast  when  the  ship  sailed  in  bal- 
last, and  was  situated  in  the  forward  part  of  No.  4  hold.  Tlfe  deep 
tank  was  fully  described  by  the  master  of  the  vessel  and  by  Capt. 
Bagger,  an  expert  for  libelants,  who  examined  it  in  November,  1915, 
and  drew  rough  drawings  to  show  its  construction  and  surroundings. 
The  San  Guglielmo  had  five  tanks,  and  thfe  deep  tank  went  down  to 
the  bottom  of  the  vessel ;  the  top  of  it  being  a  lower  deck.  Entries  to 
the  deep  tank  were  two  holes,  each  7x9  feet.  There  was  no  ventilator, 
although  there  were  two  pipes,  called  "vent  pipes,"  which  ran  from 
the  top  of  the  tank  up  to  the  shelter  deck,  where  they  turned  downward 
to  the  deck,  with  openings  4x6  indies.  When  the  hatches  were  put  on 
the  tank  and  water  was  taken  in,  these  vent  pipes  furnished  an  ex- 
haust for  the  air,  which  was  forced  twit  of  the  tank  by  incoming  water. 
The  forward  part  adjoined  the  engine  room.  Along  the  bottom  ran 
two  tunnels,  each  8x6  feet.  The  capacity  of  the  tank  was  17,880 
cubic  feet  cotton  space,  or  18,270  cubic  feet  grain  space.  The  baskets 
of  garlic,  according  to  the  master,  each  required  about  5  cubic  feet; 
the  peppers  and  oreganos  about  6  cubic  feet. 

On  the  trip  in  question  the  San  Guglielmo  carried  in  all  5,875  baskets 
of  garlic,  of  which  3,807  were  stowed  in  the  deep  tank ;  the  remainder 
being  stowed  in  No.  I  hold.  In  other  words,  these  3,807  baskets  of 
garlic,  each  occupying  5  cubic  feet,  would  require  19,035  cubic  feet. 
In  addition,  the  109  baskets  of  peppers  and  the  112  baskets  of  oregano; 
also  stowed  in  the  deep  tank,  requiring  6  cubic  feet  each,  would  take 
up  1,326  cubic  feet.  The  testimony  did  not  show  the  size  of  the  149 
bags  of  tartar  in  the  deep  tank,  but,  even  excluding  these  bags,  we  find 
a  cargo  requiring  20,361  cubic  feet  stowed  in  a  space  of  18,270  cubic 
feet,  in  a  compartment  having  only  a  small  opening  at  the  top.  The 
ventilation  of  the  deep  tank  under  favorable  circumstances  would 
not  be  very  great,  but  here  was  a  situation  where  these  units  of  a  heat- 
generating  cargo  were  packed  so  closely  that  the. conclusion  is  well 
justified  3iat  there  was  no  opportunity  for  currents  of  air  to  get  into 
the  deep  tank  and  circulate  into  the  cargo.  If  the  hatches  of  the  vessel 
were  open  practically  throughout  the  voyage,  as  testified  to  by  her  offi- 
cers (the  only  time  any  were  closed  being  one  day  when  the  promenade 
deck  hatch  was  closed),  it  must  nevertheless  be  apparent  that  packing 
or  squeezing  a  cargo  of  this  character  in  this  way  inevitably  led  to  the 
production  of  the  heat  which  ultimately  destroyed  the  cargo  in  the  deep 
tank  shipped  to  these  libelants. 
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The  entries  in  the  vessel's  cargo  book  show  that  the  only  shipments 
of  garlic  carried  on  the  San  Guglielmo  from  July,  1914,  to  June,  1915, 
were  as  follows:  171  baskets  in  November,  1914;  500  baskets  in 
September,  1914;  and  200  baskets  in  December,  1914.  The  shipment 
of  200  baskets  was  carried  in  No.  1  hold,  and  it  is  not  quite  clear 
whether  the  other  two  shipments  were  carried  in  the  deep  tank  or  not ; 
but,  assuming  that  the  larger  shipment  of  500  baskets  was  carried  in 
the  deep  tank,  there  certainly  is  a  vast  diflFerence  between  carrying 
such  a  cargo  thus  stowed  and  a  cargo  of  more  than  seven  times  that 
number  of  baskets  of  garlic,  plus  baskets  of  peppers  and  oreganos. 
In  other  words,  it  is  the  difference  between  occupying  2,500  cubic 
feet  and  20,361  cubic  feet,  and,  more  than  that,  the  lesser  cargoes  were 
carried  in  the  fall  and  winter  months,  while  the  cai^o  under  considera- 
tion wis  carried  in  June. 

Counsel  for  claimant  has  violently  attacked  the  testimony  of  libelants' 
experts.  Bagger  and  Connor.  It  is  true  that  neither  of  these  men  has 
actually  sailed  as  master  of  vessels  similar  to  the  San  Guglielmo,  but 
both  have  had  considerable  experience  in  looking  over  vessels  after 
they  have  arrived  in  port.  However,  it  is  not  necessary  to  analyze  ex- 
pert testimony,  because  the  facts  speak  for  themselves,  and  there  can 
be  no  question  as  to  the  substantial  correctness  of  Capt.  Bagger's  rough 
drawings.  Capt.  Bagger  has  testified  on  several  occasions  before  in 
trials  held  before  me,  and  I  have  never  had  any  reason  to  dqubt  his 
veracity  on  a  question  of  fact  or  his  sincerity  when  venturing  an  ex- 
pert opinion.  When,  therefore,  he*  and  Capt.  Connor  (a  reputable  man, 
now  a  surveyor  for  the  New  York  Board  of  Underwriters)  said,  in  ef- 
fect, that  there  was  not  ventilation,  there  was  much  basis  for  their  as- 
sertion in  that  regard. 

Claimant  endeavored  to  meet  the  testimony  adduced  on  behalf  of 
libelants  by  the  testimony  of  various  witnesses  who,  claimant  urges, 
showed  that  damaged  garlic  was  taken  out  of  hold  No.  1 ;  the  point 
being  that,  if  garlic  came  out  of  hold  No.  1  damaged,  then  the  fault 
was  with  the  garlic  which  came  out  of  No.  4  hold  deep  tank,  and  not 
with  the  stowage.  This  contention  requires  an  analysis  of  the  testi- 
mony upon  which  it  was  based.  In  the  first  place,  it  is  clear  beyond 
question  that  the  garlic  for  which  libelants  made  claim  came  out  of  the 
deep  tank.  Claimant  did  not  produce  any  consignee  who  had  made 
any  claim  in  respect  of  garlic  which  came  out  of  No.  1  hold. 

It  was  urged,  however,  that  there  was  testimony  to  show  that  some 
garlic  consigned  to  a  firm  known  as  Vitelli  &  Son  came  out  damaged 
from  No.  1  hold.  This  contention  is  based  upon  the  following :  It  ap- 
pears from  the  delivery  book  of  the  steamer  that  500  baskets  of  garlic 
were  consigned  to  the  Vitelli  firm,  of  which  388  were  condemned,  and 
the  remaining  baskets,  or  112,  were  delivered  to  Vitelli.  Counsel  for 
claimant  stated: 

"It  does  not  appear  from  what  part  of  the  steamer  these  baskets,  or  any 
part  of  them,  were  discharged." 

It  will  thus  be  seen  that  there  was  no  complaint  in  respect  of  112 
baskets  of  the  shipment  to  Vitelli.  The  388  damaged  baskets  consign- 
ed to  Vitelli  could  very  easily  have  been,  and  doubtless  were,  stowed  in 
the  deep  tank,  as  can  be  demonstrated  by  simple  mathematical  <  ompu- 
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tation.  The  total  amount  of  baskets  of  garlic  consigned  to  these  libel- 
ants was  2,379,  as  follows :  1,212  to  Kirscb,  250  to  Kronman,  and  917 
to  Pastene.  The  total  number  of  baskets  stowed  in  the  deep  tank  was 
3,807.  Subtracting  2,379  from  3,807,  we  have  1,428  baskets  of  garlic 
consigned  to  persons  and  firms  other  than  libelants,  and  the  damaged 
Vitelli  garlic  was  undoubtedly  a  part  of  these  1,428  baskets.  The 
testimony  of  Morelli.  who  was  a  driver  for  libelant  Kronman,  fully 
confirms  this  view.  He  testified  that  he  saw  some  garlic  being  unload- 
ed from  the  front  part  of  the  ship,  and  that  the  appearance  was  "very 
good."  Upon  being  asked  whether  he  saw  any  of  the  marks  to  iden- 
tify the  garlic  that  he  saw  coming  out  of  the  front  part  of  the  ship, 
he  says  he  did  not,  but  that  he  knew  the  drivers  who  do  work  for  certain 
firms,  and  that  there  were  some  there  from  Vitelli.  It  was  apparent 
that  some  of  this  garlic  coming  out  of  the  front  part  of  the  ship  was 
among  that  consigned  to  Vitelli.  Upon  being  asked  as  to  the  appear- 
ance of  that  garlic,  he  said,  "Good." 

It  will  thus  be  seen  that,  in  a  manner  not  perhaps  appreciated  at  the 
trial,  Morelli,  who  was  obviously  a  truthful  witness,  unconsciously  cor- 
roborated the  contention  of  libelants.  If  all  of  the  Vitelli  cargo  had 
come  out  of  the  deep  tank,  then  it  would  have  been  difficult  to  under- 
stand how  part  could  be  good  and  part  bad.  If  all  came  out  of  No. 
1,  there  might  be  some  support  for  tfie  contention  of  claimant  that  the 
garlic  was  not  in  fiit  condition  when  shipped.  But,  from  what  has  been 
outlined  above,  it  will  readily  be  seen  that  the  logical  conclusion  from 
the  testimony  is  that  the  good  Vitelli  garlic,  which  Morelli  saw  com- 
ing out  of  the  front  part  of  the  ship,  was  the  garlic  contained  in  the 
112  good  baskets,  and  that  the  388  baskets  condemned  by  the  board 
of  health  must  have  come  out  of  the  deep  tank. 

I  asked  some  questions  of  Bonizzi,  the  superintendent  of  claim- 
ant's pier,  the  purpose  of  which  was  to  aid  me  in  determining  this  ques- 
tion here  in  controversy.  Bonizzi  testified  that  in  No.  1  hold  there  were 
cheese  and  beans,  "or  something  like  that,  all  merchandise,"  and  that,  if 
anything  had  gone  wrong  with  the  No.  1  hold  garlic,  the  odor  would 
have  gone  into  some  of  these  other  products.  Bonizzi  stated,  however, 
that  he  never  received  any  complaint  from  the  consignees  of  these  other 
products,  and  had  "never  heard  anything — ^never  had  any  claims  or  any- 
thing." Upon  being  pressed  to  name  a  single  consignee  of  garlic  who 
complained  in  respect  of  garlic  coming  out  of  No.  1  hold,  he  was  un- 
able to  do'so.  But  he  did  remember  very  distinctly  who  complained  to 
him  in  respect  of  the  garlic  coming  out  of  No.  4  hold.  Further,  to 
support  the  contention  as  to  the  unfit  character  of  the  garlic,  claimant 
produced  several  other  witnesses. 

Trieamo  was  the  foreman  stevedore  for  claimant.  His  testimony 
was  utterly  worthless.  This  is  demonstrated  by  the  record  and  was 
apparent  in  the  courtroom.  This  man  is  doubtless  an  excellent  steve- 
dore, but,  to  put  the  matter  euphemistically,  his  recollection  was  com- 
pletely at  fault.  He  testified  that  there  was  very  little  garlic  in  No.  4 
deep  tank ;  that  most  of  the  garlic  was  in  No.  1  and  No.  2,  and 
"a  little  in  No.  4." .  The  conceded  facts  are  entirely  to  the  contrary. 
His  statement  that  there  was  some  good  and  some  bad  cargo  in  both 
holds  No.  1  and  No.  4  must  be  completely  rejected.    He  testified  that 


i 


Digitized  by 


Google 


^ 


976  241  FEDERAL  REPORTER 

he  had  seen  about  6,000  crates  or  baskets  of  garlic  discharged  from 
the  deep  tank  of  this  same  vessel  on  some  four  previous  trips,  but 
was  unable  to  state  the  largest  number  discharged  on  any  one  trip, 
or  the  times  of  these  previous  arrivals  of  the  vessel.  This  testimony 
is  flatly  contradicted  by  the  records  of  the  vessel  itself ;  but,  even  if 
accepted/  it  proves  that  the  San  Guglielmo,  on  the  trip  in  question, 
carried  in  the  deep  tank  on  this  one  journey  a  number  of  baskets 
equivalent  to  more  than  60  per  cent,  of  what  was  carried  in  the  ag- 
gregate on  the  four  preceding  journeys.  In  respect  of  custom,  his 
testimony  amounts  to  no  more  than  a  statement  that  an  amount  of 
garlic  fitted  to  the  circumstances  may  be  properly  stowed  in  this  deep 
tank;  but  it  is  of  no  value  as  showing  that  it  was  customary  to  stow 
the  large  amount  carried  in  the  deep  tank  on  this  voyage. 

Monahan  was  claimant's  delivery  clerk,  and  was  on  the  pier  at  in- 
tervals while  the  steamer  was  being  discharged,  and  saw  part  of  the 
cargo  of  garlic  when  being  discharged.  He  testified  on  direct  that  he 
saw  damaged  cai^o  discharged  from  both  No.  1  and  No.  4  hatch.  In 
answer  to  the  questions  of  the  court,  however,  he  stated  that  he  did 
not  examine  afty  of  the  baskets,  did  not  look  inside  of  them,  and  could 
not  say  whether  they  were  wet.  He  simply  saw  some  baskets  with 
a  blackish  appearance.  He  did  not  notice  any  steam  coming  out  of 
any  of  the  baskets,  and,  in  brief,  his  testimony  amounts  to  nothing. 

Giacaloni,  examined  through  an  interpreter,  was  the  head  sorter  of 
claimant.  His  fragmentary  testimony  made  no  impression  whatever 
upon  me ;  I  did  not  believe  it  at  the  time,  and  I  do  not  believe  it  now. 
It  seems  utterly  absurd  to  suppose  that  any  of  the  garlic  which  came 
out  of  deep  tank  could  have  been  in  good  condition,  and  yet  Giacaloni 
so  testified.  Further,  he  testified  that  on  a  previous  shipment  he  had 
seen  1,000  baskets  come  out  of  the  tank  of  this  vessel,  and  this  has 
already  been  shown  to  be  contrary  to  the  ship's  records.  When  asked 
to  tell  of  any  instance  when  he  saw  garlic  discharged  from  this  ves- 
sel, the  time  when  it  was,  and  the  amount  that  came  out  of  the  deep 
tank,  before  the  shipment  in  question,  he  answered,  "I  don't  re- 
member." 

Bonizzi,  the  superintendent  above  referred  to,  was  positive  that 
during  a  period  of  the  six  months  preceding  June,  1915,  the  San 
Guglielmo  had  brought  over  a  cargo  of  garlic  on  four  occasions,  car- 
rying "sometimes  3,000,  4,000,  or  15,000,  18,000,  and  20,000  baskets, 
and  that  it  carried  in  No.  4  hold  4,000  or  5,000  baskets."  This  tes- 
timony was  absurd  and  regretfully  careless  in  the  light  of  tlie  facts. 
His  statement  that  bad  garlic  came  out  of  No.  1  hold  cannot  be  ac- 
cepted. It  was  indefinite,  and,  in  view  of  his  testimony  as  to  previous 
shipments,  it  lost  any  credibility  which  otherwise  it  might  have  had. 

Giannoni,  the  expert  called  by  claimant,  is  now  a  soUcitor  for  the 
Morse  Dry  Dock  &  Repair  Company.  He  has  been  a  sea  captain  in 
the  trad6  between  Italy,  the  Mediterranean,  and  the  United  States, 
and,  undoubtedly,  is  a  capable  and  truthful  man.  His  testimony  as 
to  general  conditions  and  the  stowage  of  cargo  of  this  character  in 
deep  tanks  generally  and  in  this  deep  tank,  as  a  broad  abstract  prop- 
osition, need  not  be  questioned.  He  himself  had  sailed  on  two  ves- 
sels which  did  not  have  deep  tanks,  but  had  fore  and  aft  peaks.    His 
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knowledge,  so  far  as  concerns  deep  tanks,  like  that  of  Bagger  and 
Connor,  is  lar^fely  obtained  from  sources  other  than  his  own  experi- 
ence and  from  an  examination  of  the  San  Guglielmo,  and  he  admit- 
ted, in  answer  to  the  court's  question,  that  what  happens  "depends 
on  the  cargo."  I  am  unable  to  follow  him  in  the  conclusion  that  there 
would  be  no  differences  of  practical  matter  in  stowing  cargo  in  No. 
1  hold  or  No.  4  hold  deep  tank,  and  that  both  places  would  be  equally 
good  in  view  of  the  different  ventilation  means  and  general  "layout." 

But,  without  further  analysis,  it  is  enough  to  say  that  there  is  noth- 
ing in  Capt.  Giannoni's  testimony  which  will  justify  the  conclusion 
that  it  is  customary  or  proper  closely  to  pack  such  a  cargo  in  the 
deep  tank  as  has  been  here  described. 

Finally,  it  is  an  illuminating  fact  that  Capt.  Pigari  testified  that  the 
cargo  of  lemons  taken  on  at  Messina  and  Palermo  were  not  put  in 
the  deep  tank : 

"Q.  The  lemons  were  dhided  Into  1,  2,  3  and  4,  but  not  In  the  deep  tank? 
A.  The  lemons  were  put  on  the  top.  Sometimes  we  put  them  between  deck. 
Q.  Why?  A.  Beoamae  the  lemon*  want  ventilation.  Frvit  needa  venPUation. 
Lemont  mtut  be  well  ventUated.  Q.  Still  you  put  them  in  deep  tank.  No.  4? 
A.  No,  there  is  no  lemons  In  deep  tank  No.  4.  We  filled  up  the  tank  with  oil 
and  wine,  and  there  is  no  room  left  for  the  lemons." 

[2]  Although  counsel  have  cited  many  cases,  the  law  is  clear  enough. 
The  exception  in  the  bill  of  lading  casts  upon  libelants  the  burden  of 
establishing  by  a  preponderance  of  evidence  that  the  damage  was  due 
to  negligence,  on  the  part  of  the  ship,  and  it  is  equally  well  settled 
that  a  carrier,  who  accepts  goods  of  a  nature  which  requires  special 
care  in  their  stpwage,  must  exercise  such  care,  and,  failing  so  to  do, 
is  liable  for  the  damage  caused  thereby,  even  where  the  character 
of  the  damage  is  within  the  exception  from  liability  contjiined  in  the 
bill  of  lading. 

I  am  of  opinion  that  libelants  have  fully  borne  the  burden  cast  upon 
them,  and  that  there  is  no  doubt  that  the  garlic  was  in  good  condition 
when  shipped,  and  that  so  much  thereof  as  is  here  concerned  was 
placed  in  tiie  deep  tank  and  there  negligently  stowed. 

[3]  There  remains  for  consideration  the  provision  as  to  notice, 
quoted  supra.  The  damaged  condition  of  this  cargo  was  notorious, 
and  the  subsequent  condemnation  of  some  of  it  by  the  .board  of  health 
could  not  have  left  any  doubt  in  any  one's  mind  as  to  its  character. 

As  to  Kirsch :  When  Kirsch  discovered  the  condition  of  the  baskets, 
and  found  the  garlic  was  boiling  and  hot,  he  immediately  saw  the 
captain,  who  gave  him  no  satisfaction.  Such  goods  as  I^sch  re- 
moved, he  finished  taking  away  on  July  8th,  and  notice,  as  required 
under  the  bill  of  lading,  was  given  withm  eight  days  after  the  receipt 
thereof,  to  wit,  on  July  14th,  in  a  letter  addressed  by  Kirsch  to  Pierce 
Bros'.,  Incorporated,  the  receipt  of  which  is  admitted.  Bonizzi  was 
fully  aware  of  the  damaged  condition  of  much  of  the  cargo  on  the 
vessel. 

As  to  Kronman :  One  hundred  baskets  of  garlic  were  delivered  on 
July  8th,  and  the  remainder  of  the  Kronman  goods  were  condemned 
by  the  board  of  health.  Kronman's  driver  complained  to  Bonizzi 
before  any  goods  were  removed  from  the  dock,  and  this  Booizzi  ad- 
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mits.  Greenberger,  who  is  connected  with  the  Kronman  firm,  testified 
that  he  sent  a  letter,  with  statement  inclosed,  containing  the  amount 
and  particulars  of  the  Kronman  claim,  on  July  9th.  Receipt  of  this 
letter  was  denied  by  claimant,  and  there  is  no  reason  to  doubt  the 
accuracy  of  claimant's  records;  while,  on  the  other  hand,  the  testi- 
mony fails  to  satisfy  me  that  the  letter  prepared  by  Greenberger  was 
mailed  to  or  received  bjr  claimant. 

As  to  Pastene :  Bonizzi  admits  that  Pastene's  driver  complained  to 
him,  and  told  him  the  garlic  was  in  bad  condition,  and  Bonizzi  verified 
that  fact  Pastene,  whose  goods  were  delivered  on  July  7th  and  8th, 
also  within  the  eight  days  required  under  the  tnll  of  utding,  to  wit, 
on  July  13th,  duly  notified  claimant  of  the  amount  and  particulars  of 
the  claim,  and  receipt  of  this  notice  is  admitted. 

The  sole  question  is  whether  what  was  done  by  libelants  constituted 
the  notice  required  under  the  bill  of  lading  before  removal  of  the  eoods. 
The  authority  relied  upon  by  claimant  is  The  Persiana,  185  Fed.  396, 
107  C.  C.  A.  416,  decided  by  divided  court    In  that  case : 

"The  yessel  discharged  at  a  dock  In  Brooklyn,  and  many  bales  of  wool 
consigned  to  libelants  were  taken  away  in  good  order.  The  particular  lot  from 
this  part  of  hold  No.  2,  Including  the  damaged  bales,  was  placed  on  the  dock 
on  or  before  May  28,  1907.  Libelants  gare  a  lighterage  company  an  order 
for  it  for  transportation  to  the  Jersey  City  Stores.  The  lighter  came  to  the 
dock  and  began  to  load  this  wool  late  in  the  evening  of  May  2Sth,  and  finished 
the  next  day,  when  the  lightermen  receipted  for  the  wool  '34  <ril  stained'  and 
carried  it  to  Jersey  City.  The  following  day  (May  30tb)  was  a  holiday,  but 
on  May  31st  the  Jersey  City  Stores  notified  libelant  Llssberger  (who  had 
bought  Bask  &  Jevons  shipment)  that  a  number  of  bales  were  oil  damaged, 
and  on  June  1st,  upon  receipt  of  this  notification,  he  gave  written  notice  of 
claim  to  the  Tweedie  Trading  Company,  the  time  chartoer  of  the  vesael. 
Busk  &  Jevoos,  being  Informed  of  the  damage  by  Ussbefger,  gave  Bimilar 
notice  on  June  3d,  a  Monday." 

It  will  be  seen  from  the  foregoing  that  there  was  no  notice  of  any 
kind  to  the  charterer  or  officers  of  the  vessel,  and  that  a  considerable 
part,  at  least,  of  the  cargo  was  taken  away  in  good  order.  In  the 
case  at  bar,  however,  there  was  on  behalf  of  eaoi  libelant  a  distinct 
conversation,  either  with  the  captain  of  the  vessel  or  the  superintend- 
ent of  the  steamship  company,  prior  to  the  removal  of  the  goods,  and 
there  is  no  denial  of  the  fact  that  the  damaged  condition  of  these 
particular  goods  was  fully  known  to  these  officials. 

Judge  I«acombe,  in  the  prevailing  opinion  in  The  Persiana,  points 
out  that  bills  of  lading  may  properly  contain  some  reasonable  require- 
ments that  notice  of  a  claim  be  given,  "so  that  the  shipowners  may 
know,  ribt  merely  whether  there  is  damage  for  which  no  demand  may 
ever  be  made,  but  whether  any  claim  for  damages  is  asserted  by  the 
consignee,  so  that  the  necessary  investigation  may  be  made  while  the 
goods  are  still  under  the  control  of  the  ship ;"  and  Judge  Coxs  enlarges 
upon  this  subject  in  his  dissenting  opinion.  In  the  case  of  the  Kron- 
man and  Pastene  goods,  there  is  no  question  that  such  an  investiga- 
tion was  made  by  Bonizzi,  and,  indeed,  the  damaged  condition  of  the 
goods  was  obvious,  and  in  the  Kirsch  case  there  is  no  question  that 
this  condition  was  obvious  to  the  captain  of  the  vessel.  It  would  cer- 
tainly involve  a  technical  construction  beyond  all  reasonable  limits  to 
say  Uiat  this  provision  in  the  bill  of  lading  placed  upon  the  consignees 
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the  duty  of  giving  some  kind  of  formal  notice  in  formal  language  to 
the  appropriate  representatives  of  the  vessel  or  its  owners. 

Of  course,  there  may  be  many  instances  where  it  may  be  claimed 
that  a  few  boxes  or  bales  of  a  shipment  were  damaged,  while  the  great 
bulk  of  the  shipment  is  in  good  condition,  and  in  such  cases  a  casual 
observation  by  a  consignee  or  his  agents  or  employes  to  some  minor 
employe  of  the  steamship  owners  would  not  be  compliance  with  this 
provision  of  the  bill  of  lading.  That,  however,  is  not  this  case.  The 
talks  of  Kirsch  and  the  drivers  of  Kronman  and  Pastene  were  re- 
spectively with  the  captain  of  the  vessel  and  the  superintendent  of 
the  steamship  company,  and  concerning  goods  known  without  ques- 
tion by  these  men  to  be  in  bad  condition.  The  fact  that  the  captain 
and  the  superintendent  answered  indifferently  is  a  matter  of  no  con- 
sequence. It  seems  to  me  that  the  conversations,  as  related  in  the 
record,  in  all  the  circumstances  there  disclosed,  constituted  the  notice 
required  by  the  bill  of  lading,  and  any  other  conclusion  would  make 
a  mockery  of  this  provision,  and  torture  it  into  an  instrument  for  the 
most  indefensible  kind  of  evasion  by  technicality,  instead  of  a  fair 
and  reasonable  protection  to  the  shipowner. 

[4]  The  only  other  question  is  whether  Kronman  is  entitled  to  re- 
cover for  those  goods,  which  were  left  on  the.  dock  and  later  destroyed 
by  the  board  of  health.  The  argument  here  seems  to  be  that,  be- 
cause Kronman's  drivers  took  some  goods,  he  took  all.  I  am  of  the 
opinion,  however,  that  there  was  no  delivery  to  Kronman  of  the  goods 
which  remained  on  the  dock  and  were  in  such  wretched  condition  that 
the  board  of  health  found  it  necessary  to  condemn  them.  As  to  those 
goods,  it  seems  to  me  that  there  never  was  any  removal;  hence  no 
notice  was  required,  and  therefore  the  time  for  giving  the  notice  has 
never  begun. 

It  follows  that  the  failure  to  send  or  receive  the  letter  from  the 
Kronman  firm  testified  to  by  Greenberger  is  immaterial  as  to  the 
goods  remaining  on  the  dock  thus  destroyed  by  the  board  of  health, 
and  consequently  the  Kronman  firm  is  entitled  to  recover  for  those 
g^jods,  but  not  for  the  goods  which  they  removed  from  the  dock.  Gal- 
veston, Harrisburg  &  San  Antonio  Railway  Co.  v.  Ball,  80  Tex.  602, 
16  S.  W.  441. 

Each  libelant  may  have  a  decree  with  costs  in  accordance  herewith. 

(April  16,  1917.) 

In  lookii^  over  my  opinion  dated  April  12,  1917,  I  find  that  I  was 
in  error  in  regard  to  the  452  cases  of  tomato  sauce.  My  attention 
while  writing  the  opinion  was  so  concentrated  on  the  main  proposition 
of  the  shipment  of  garlic  that  it  escaped  me  that  the  452  cases  of  toma- 
to sauce  were  not  stowed  in  the  deep  tank,  but  were  in  hatch  No.  2. 
On  the  evidence  in  the  case  libelant  Kirsch  has  failed  to  prove  negli- 
gent stowage  in  this  regard,  and  therefore  cannot  recover  for  these 
452  cases  of  tomato  sauce. 

The  decree  will  be  prepared  accordingly. 

(May  14,  191T.). 

Counsel  desire  to  be  advised  as  to  whether  my  opinion  is  intended  to 
indicate  that  libelant  Kirsch  may  recover  for  damages  to  the  peppers 
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and  oregano.  Libelant  Kirsch,  in  my  opinion,  is  not  entitled  to  sudi 
recovery,  for  the  reason  that  his  conversation  with  the  captain  was 
confined  t»  referring  to  the  garlic,  and,  having  omitted  to  refer  to  the 
rest  of  the  cargo  consigned  to  him,  he  cannot  recover  for  the  peppers 
and  the  oregano,  under  the  authority  of  The  Persiana,  185  Fed.  396, 
107  C.  C.  A.  416. 

On  Application  for  Retrial  and  for  Leave  to  Take  New  Proofs. 

This  is  an  application  for  a  retrial  and  for  leave  to  take  new  proofs. 
I  will  deal  with  it  in  the  order  followed  in  the  petition, 

1.  It  is  contended  that  the  court  erred  in  holding  that  there  was  not 
any  damaged  garlic  which  came  out  of  No.  1  hold.  Upon  further  con- 
sideration I  am  cmifirmed  in  my  conviction  expressed  in  my  main 
opinion.  The  reference  to  the  testimony  of  Kirsch  at  pages  6  and  7 
does  not  change  my  view.  All  of  the  testimony  of  Kirsch  must  be 
read  together,  and  it  is  quite  clear  that  he  did  not  see  any  djunaged 
garlic  so  situated  on  the  dock  as  to  indicate  that  it  came  out  of  No.  1. 
He  said  that  he  saw  some  "marked  N.  K.,  /  believe."  This  garlic  he 
characterized  as  "fine."  In  other  words,  his  testimony  was  that  the 
garlic  to  which  he  was  referring  (to  whomever  it  may  have  belonged) 
was  in  excellent  condition.  He  did  not  state  positively  that  the  mark 
was  "N.  K."  He  merely  used  the  expression  "I  believe,"  and  he  may 
very  well  have  been  mistaken. 

I  sufficiently  analyzed  the  testimony  of  Morelli  in  my  main  opinion 
to  render  repetition  on  that  score  unnecessary.  I  repeat  that  the  tes- 
timony of  the  witnesses  for  claimant  on  this  question  of  No.  1  hold 
did  not  make  a  satisfactory  impression  upon  me,  and  I  have  sufficiently 
covered  that  branch  of  the  case  in  detail  in  my  main  opinion. 

In  respect  of  the  calculation  as  to  the  amount  of  cubic  feet  occupied, 
etc.,  my  discussion  in  the  main  opinion  was  illustrative.  I  can  only 
be  governed  by  testimony,  and  I  cannot  speculate  outside  of  the  record 
as  to  what  in  fact  were  the  dimensions  of  each  basket  of  garlic.  Fol- 
lowing is  an  extract  from  the  testimony  of  Capt.  Figari : 

"Q.  What  were  the  sizea — dimensions — of  the  various  baskets  of  garlic  that 
were  stowed  in  deep  tank  4,  as  well  as  hatch  No.  1?  A.  There  were  different 
sizes.  Q.  Were  they  16  by  26  by  12?  A.  I  don't  know.  I  didn't  take  any 
measurements.  Q.  WUl  you  give  us  your  best  Judgment  on  it,  or  your  best 
recollection,  please?  A.  Whereabouts?  I  know  there  was  some  we  calcu- 
late about  5  cubic  feet  Q.  For  each  basket?  A.  Yes.  Q.  And  how  large 
were  the  oregMio  and  the  peppeni?  A.  They  calculate  6  cubic  feet  for  a 
basket" 

From  this  testimony  it  may  be  that  every  basket  was  not  five  cubic 
feet,  but  while  that  might  make  a  slight  difference  in  calculation  the 
result  is  the  same,  and  that  result  is  that  the  deep  tank  was  overpack- 
ed  for  this  kind  of  a  cargo. 

I  do  not  see  that  the  testimony  as  to  the  garlic  of  other  shippers 
will  help.  How  far  such  testimony  would  be  admissible  I  need  not 
now  determine.  This  much  is  true,  that  such  an  inquiry  would  in- 
volve ascertaining  by  whom  the  garlic  was  shipped  and  under  what 
-  circumstances,  as  well  as  all  of  the  events  in  respect  thereof  which  took 
place  on  the  arrival  of  the  vessel  here. 
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As  the  case  was  earnestly  tried  by  both  sides,  I  wrote  a  somewhat 
full  opinion,  for  the  purpose  of  giving  an  outline  of  my  reasons  and 
conclusions.  •  The  ultimate  fact,  however,  is  th^t  there  is  no  direct 
testimony  to  contradict  the  overwhelming  and  convincing  testimony 
that  the  garlic,  when  shipped,  was  in  good  condition.  The  effort  to 
prove  the  contrary  rests  practically  on  inference.  On  the  other  hand, 
the  physical  condition  surrounding  the  deep  tank  is  such  as  readily  to 
account  for  the  condition  of  the  garlic  complained  of. 

[5]  2.  Qjunsel  repeats  his  contention  that  I  have  misconstrued  the 
law  in  connection  with  the  claimant's  obligation.  I  fail  to  see  that  any 
argument  is  now  advanced  which  has  not  already  been  carefully  con- 
sidered. I  have  read  again  my  main  opinion,  and  I  do  not  see  anything 
which  I  can  add  to  the  question  of  negligent  stowage,  except,  perhaps, 
to  repeat  that  the  custom  of  stowing  cargo  in  a  particular  part  of  the 
vessel  never  can  be  justification  for  stowing  more  of  a  cargo  than  all  of 
the  conditions  in  their  relation  to  physical  surrotmdings  and  location 
will  justify. 


In  re  GRACBT. 

(District  Court,  B.  D.  Pennsylyanla.     May  15,  1917.) 

No.  4386. 

L  Bankbuptct  «=>314(6) — Claims — ^Taxjcs. 

The  bolder  of  a  tUrd  mortgage  on  land  of  a  bankrupt,  wblcb  the 
trustee  bad  registered  In  his  name,  and  on  which  he  had  paid  taxes  for 
1912,  In  1914  caused  Judgment  to  be  entered  on  the  bond,  and  the  premises 
to  be  sold  to  the  C.  Company,  wblcb  conveyed  to  the  mort^;agee  and  two 
other  persons,  paying  the  expenses.  They  sold  the  land  to  tenants  of  the 
premises.  The  C.  Company,  after  taking  title,  paid  the  taxes  for  1913, 
with  Interest  and  penalties,  and  the  tenants,  after  they  took  title,  paid  the 
taxes  for>1914.  Both  claimed  to  be  entitled  to  reimbursement  from  the 
trustee,  under  the  Pennsylvania  rule  that  if  a  mortgagee,  to  protect  bis 
own  Interest,  forecloses  and  pays  taxes  for  which  the  owner  Is  personally 
liable,  the  law  wUl  imply  a  promise  of  the  owner  to  the  mortgagee.  The 
trustee  was  glvea  no  notice  of  the  sale,  and  no  request  that  he  pay  the 
taxes  was  made  prior  thereto.  Held,  that  the  tenants,  having  paid  the 
taxes  as  owners  of  the  property,  did  not  come  within  the  rule  mentioned, 
and  were  mere  volunteers,  so  far  as  the  trustee's  liability  to  them  was 
concerned. 

[Ed.  Note. — ^For  otber  cases,  see  Bankruptcy,  Cent.  Dig.  S  486.] 

t,  Bankbuptct  <S=>314(6)— Clams — ^Taxes. 

Assuming  that  the  O.  Company  was  agent  for  the  mortgagee,  it,  or 
those  to  whom  it  conveyed,  was  not  entitled  to  reimbursement  under  the 
rule  stated,  as,  having  elected  to  take  judgment  on  its  bond  and  sell  the 
property  without  notice,  it  took  the  property  subject  to  Its  burdens. 

[Ed.  Note — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {  486.] 

In  Bankruptcy.  In  the  matter  of  Archibald  A.  Gracey,  i>ankrupt. 
On  petition  by  one  Flack  and  another  for  review  of  an  order  of  liie 
referee.    Petition  for  review  dismissed,  and  order  affirmed. 
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Middleton  &  Bkkdy  and  £.  Stanley  Richardson,  all  of  Philadel- 
phia, Pa.,  for  petitioners. 
Arthur  E.  Weil,  of  Philadelphia,  Pa.,  for  trustee;. 

THOMPSON,  District  Judge.  On  July  16,  1915,  Mary  E.  Smyth, 
as  treasurer  of  tiie  Commercial  Real  Estate  Company,  filed  with  the 
referee  a  petition  for  repayment  of  taxes,  amounting  to  $320.41,  paid 
by  the  company  for  the  year  1913  upon  real  estate  at  Fifty-Second,  and 
Haverford  avenue,  Philadelphia,  formerly  owned  by  tiie  bankrupt. 
The  petition  recites  that  the  claim  has  been  assigned  to  Henry  A. 
Lewis  and  Joseph  J.  Smyth,  who  loaned  the  company  the  funds  to  pay 
the  taxes,  and  that  they  are  the  real  beneficial  claimants.  A  petition 
was  also  filed  on  the  same  day  by  Henry  A.  Lewis  and  Joseph  J. 
Smyth,  claiming  from  the  trustee  the  amount  of  the  taxes  then  due 
tor  1914,  amounting  to  $309.72.  The  claims  have  since  been  assigned 
to  Flack  and  Seibert,  who  by  sundry  conveyances  are  the  present 
owners  of  the  real  estate. 

The  real  estate  was  subject  to  three  mortgages,  the  first,  for  $12,- 
500,  held  by  the  Fidelity  Trust  Company,  the  second,  for  $4,250,  held 
by  a  Mrs.  Watkins,  oi  Baltimore,  and  the  third,  for  $10,000,  made 
to  Geraldine  Gracey  and  assigned  by  her  to  Joseph  J.  Smyth.  The 
claimants,  Flack  and  Seibert,  were  tenants  of  the  greater  part  of  the 
premises  at  a  rental  of  $75  per  month.  Under  the  lease,  the  tenants 
had  the  option  of  applying  the  rent  to  the  payment  of  the  taxes,  water 
rent,  and  interest  on  mortgages.  The  rent  was  insufficient  to  pay  the 
taxes,  water  rent,  and  interest  on  the  first  and  second  mortgages.  TTie 
third  mortgage,  nominally  for  $10,000,  was  given  to  secure  the  pay- 
ment to  Joseph  J.  Smyth  of  a  debt  of  $1,500.  The  interest  upon  it 
was  never  demanded  nor  paid. 

After  his  election,  the  trustee,  at  the  direction  of  the  referee,  regis- 
tered the  title  to  the  property  in  his  name  as  trustee,  and  paid  the 
taxes  for  1912  and  the  interest  "on  the  first  mortgage  to  February  23 
and  on  the  second  to  February  24,  1913.  Flack  and  Seibert  paid  the 
rent  to  the  trustee  up  to  October  1,  1913,  but  paid  no  r^t  to  him 
after  that  date.  In  the  summer  of  1914  Smyth  caused  judgment  to  be 
entered  on  the  bond  accompanying  the  third  mortgage,  and  the  premises 
were  sold  at  sherifFs  sale  on  November  21,  1914.  No  notice  of  the 
proceedings  or  the  sale  was  given  or  attempted  to  be  given  to  the  trus- 
tee, although  Smyth  and  his  attorney  knew  of  the  trustee's  owner- 
ship and  his  address.  No  demand  was  made  upon  the  trustee  prior 
to  the  sheriff's  sale  for  the  payment  of  taxes  for  either  1913  or  1914,; 
nor  was  any  petition  presented  to  the  referee  for  an  order  for  their 
payment.  At  tfie  sale  no  attempt  was  made  by  the  mortgagee  to  bid 
up  the  property  to  protect  his  mortgage,  nor  to  cover  the  taxes  which 
the  Commercial  Real  Estate  Company  and  his  attorney  knew  at  the 
time  were  unpaid,  and  the  property  was  struck  down  to  the  company 
for  $75,  sufficient  to  cover  the  sheriff's  costs  only,  and  the  sheriff's 
deed  was  made  to  it.  The  Commercial  Real  Estate  Company  conveyed 
the  property  to  Paul  Reilly,  Esq.,  attorney  for  it  and  also  for  Smyth, 
on  March  17,  1915.  Mr.  Reilly  conveyed  it  to  Henry  A.  Lewis,  Joseph 
J.  Smyth,  and  Geraldine  Gracey  on  May  29,  1915.    Geraldine  Gracey 
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quitclaimed  her  interest  to  Lewis  and  Smyth,  who  conveyed  it  on 
January  17,  1916,  to  Flack  and  Seibert 

After  taking  title  from  the  sheriff,  the  Commercial  Real  Estate  Com- 
pany, as  recited  in  the  petition,  paid  the  taxes  for  1913,  with  interest 
and  penalties,  and  filed  with  the  referee  its  petition  for  repayment  of 
these  taxes  as  part  of  the  expense  of  the  administration  and  a  pre- 
ferred claim.  The  taxes  for  1914  were  paid  by  the  petitioners  for  re- 
view after  they  took  title.  The  referee  denied  the  prayers  of  the  peti- 
tions. The  petitioners  for  review  claim  that  they  are  entitled  to  be 
repaid  the  taxes,  which,  they  claim;  the  trustee  should  have  paid  as 
pairt  of  the  expenses  of  the  administration  of  the  estate.  They  rely 
upon  the  law  as  stated  by  Mr.  Justice  Trunkey  in  the  case  of  Hogg 
V.  Longstreth,  97  Pa.  255,  holdit^  that,  if  a  mortgagee,  in  order  to 
protect  his  own  interest,  foreclose  and  pay  taxes  for  which  the  owner 
is  legally  and  personally  liable,  the  law  will  impl^  an  assumpsit  on 
the  part  of  the  latter  to  the  former;  and  the  petitioners  claim  that, 
inasmuch  as  the  title  was  in  the  trustee,  they,  as  assignees  of  the  Com- 
mercial Real  Estate  Company,  should  be  paid  out  of  the  estate  in 
priority  to  the  general  creditors  as  part  of  the  costs  of  administration. 

From  the  testimony  it  appears  that  Smyth  was  assignee  of  Gerald- 
ine  Gracey,  the  mortgagee.  He  alone  was  interested  in  the  mortgage 
at  the  time  of  judgment  and  sale.  Prior  to  the  proceedings,  he  arrang- 
ed with  Geraldine  Gracey  and  Henry  A.  Lewis  Haat  they  were  to  each 
"put  up"  some  of  the  money  to  pay  the  expenses  of  me  proceedings 
and  were  to  share  pro  rata  in  the  premises  or  the  proceeds  thereof. 
As  he  stated  it: 

'Anybody  who  put  up  mcmey  for  tbe  costs  was  to  share  pro  rata  In  what- 
ever was  gotten  out  of  the  mortgage  *  *  *  Q.  Ton  had  no  thought  of 
any  of  those  people-  in  connection  with  this  mortgage  up  to  that  time?  A.  I 
never  intended  to  leave  them  have  any  part  of  that  mortgage." 

The  petitioners  who  ultimately  bought  the  property  were  represent- 
ed by  Mr.  Pershing,  and  the  arrangement  was  that,  if  the  tax  bills 
were  paid  out  of  the  bankrupt  estate,  Lewis  and  Smyth  were  each  to 
get  one-half  of  $65  from  the  purchaser. 

[1]  As  to  the  taxes  for  1914,  the  petitioners  have  no  claim  under 
an  assignment  of  the  mortgage  from  Smyth,  for  they  were  paid  by 
Flack  and  Seibert  after  they  took  title  to  the  property,  and  neither 
Smyth  nor  any  one  claiming  under  him  an  interest  in  the  mortgage  paid 
them.  They  had  no  interest  in  the  property,  save  as  lessees,  nor  any 
lien  upon  the  same  prior  to  the  sheriff's  sale.  They  did  not  pay  the 
taxes  as  tenants  under  their  lease,  but  paid  them  as  owners  of  the 
property.  Consequently  they  do  not  come  within  the  rule  of  Hogg  v. 
Longstreth,  and,  as  far  as  the  liability  of  the  trustee  to  pay  them  is 
concerned,  they  were  mere  volunteers. 

[2]  As  to  the  taxes  for  1913,  if  the  petitioners  have  any  right,  it 
must  be  through  the  right  of  Smyth  as  mortgagee  at  the  time  of  the 
sale.  According  to  Mr.  Reilly's  testimony,  the  Commercial  Real  Es- 
tate Company  held  the  title  for  Smyth,  Lewis,  and  Geraldine  Gracey, 
and  conveyed  to  Mr.  Reilly,  and  he  in  turn  conv^ed  to  them.  Smyth 
and  Lewis,  after  Geraldine  Gracey  had  quitclaimed  her  interest  to 
them,  conveyed  to  Flack  and  Seibert  for  a  total  consideration  of  $580. 
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When  the  Commercial  Real  Estate  Company  bought  the  property  at 
sheriff's  sale  for  $75,  it  had  knowledge  that  the  taxes  were  due  and  un- 
paid. Neither  the  mortgagee  nor  her  assignee,  during  the  time  the  ti- 
tle was  in  the  trustee  in  bankruptcy,  took  any  steps  towards  enforcing 
payment  of  the  taxes  by  the  trustee.  If  demand  had  been  made  upon 
the  trustee  for  the  taxes,  and  he  had  had  notice  of  the  sale,  acting,  as 
he  was,  for  the  benefit  of  the  creditors  of  the  estate,  he  might  in  their 
interest,  if  the  equity  in  the  premises  had  been  of  any  value,  have  pro- 
tected the  interests  of  the  estate,  and  bid  the  property  up  to  enough  to 
pay  the  taxes,  and  perhaps  realized  some  value  for  the  estate.  If  the 
equity  of  redemption  was  a  worthless  asset,  and  Smyth,  intending  by 
this  method  to  obtain  title,  had  bona  fide  intended  to  test  the  question 
of  value,  he  would,  in  the  first  place,  have  moved  to  compel  the  pay- 
ment of  the  taxes  before  sale,  and,  in  the  second  place,  have  given  no- 
tice of  the  sheriff's  sale  to  the  trustee.  If  Smyth,  the  assignee  of  the 
mortgagee,  was  bona  fide  purchasing  to  protect  his  own  interest, 
that  fact  does  not  appear  from  the  testimony.  At  the  time  of  the  sale, 
according  to  his  testimony,  his  arrangement  with  Geraldine  Gracey  and 
Lewis  was  that  they  were  to  share  in  whatever  he  could  make  out  of 
the  mortgage,  or  what  he  should  recover  for  the  taxes,  and  after  the 
sale  it  was  arranged  that  he  and  Lewis  were  each  to  get  one-half 
of  $65.  The  transaction  has  the  earmarks  of  a  mere  speculation  on  the 
part  of  Smyth  as  holder  of  the  third  mortgage,  together  with  Geraldine 
Gracey  and  Lewis,  to  speculate  upon  the  legal  liability  claimed  against 
the  trustee  for  payment  of  the  taxes,  without  notice  to  him,  while  he 
held  the  legal  title,  that  he  would  be  called  upon  to  pay  them,  and  with- 
out notice  to  him  of  the  sale.  If,  as  claimed  by  counsel  for  the  peti- 
tioners, the  payment  was  made  in  relief  of  the  tenkrupt  estate,  there  is 
nothing  upon  the  record  to  show  such  state  of  facts.  The  municipality, 
which  levied  the  taxes,  has  no  interest,  and  the  referee  has  disposed  of. 
the  question  of  the  right  of  subrogation  in  his  opinion. 

Counsel  for  the  petitioners  concedes  the  correctness  under  the  deci- 
sions of  the  referee's  ruling  based  upon  that  right,  but  claims  that  the 
doctrine  of  Hogg  v.  Longstreth  applies,  and  that,  assuming  that  it  does 
apply,  the  payment  of  the  taxes  was  an  actual  and  necessary  expense 
in  the  administration  of  the  estate  for  its  benefit  in  the  preservation  of 
the  real  estate.  Assuming  that,  when  ordered  by  the  referee,  the 
trustee  should  pay  taxes  incurred  after  the  title  vested  in  him,  and  that 
the  payment  by  the  Commercial  Real  Estate  Company  was  as  agent  for 
Smyth,  although  no  such  claim  is  set  up  in  any  of  the  petitions  filed 
with  the  referee,  the  mortgagee's  assignee  in  coming  into  a  court  of 
equity  is  boimd  by  the  rule  that  he  who  seeks  equity  must  do  equity. 
If  the  trustee  had  attempted  to  sell  the  real  estate,  so  as  to  affect  the 
lien  of  the  third  mortgage  under  an  order  of  the  court,  it  would  have 
been  indispensable  that  the  mortgagee  have  notice  of  the  purpose  of 
the  court  to  make  such  an  order,  or  that  he  be  given  an  opportunity  to 
be  heard  in  ordet:  to  show  why  the  sale  should  not  affect  his  lien,  and, 
if  a  sale  had  been  made  without  notice  to  him,  his  mortgage  would  not 
have  been  discharged.  Ray  v.  Norseworthy,  23  Wdl.  128,  23  L. 
Ed.  116. 
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The  administraticm  of  the  bankrupt's-  estate  having  come  into  the 
court  of  bankruptcy,  and  the  trustee  as  an  officer  of  the  court  holding 
title  to  the  bankrupt's  property  for  the  benefit  of  all  the  creditors  of  the 
estate,  the  holder  of  the  third  mortgage,  knowing  of  the  existence 
of  the  taxes  and  electing  to  sue  out  a  judgment  on  his  bond  and  sell 
the  property,  without  notice  to  the  trustee,  must  be  presumed  to  have 
taken  the  property  subject  to  its  burdens.  Having  elected  to  proceed 
without  recognition  of  the  bankruptcy  proceedings,  or  notice  to  the  trus- 
tee, and  without  affording  him  an  opportunitjr  to  protect  the  interests  of 
the  estate,  he  is  in  nO  position  now  to  come  into  a  court  administering 
equity  and  ask  to  be  reimbursed  the  amount  of  the  taxes  out  of  the 
general  funds  of  the  estate  under  a  plea  of  their  being  part  of  the  ex- 
penses of  the  administration. 

The  petition  for  review  is  dismissed,  and  the  order  of  the  referee 
affirmed. 


In  re  KREUTER  et  al. 
(District  Court,  S.  D.  Gallfornia,  S.  D.    Uay  28,  1917.) 

No.  2452. 
Aliens   e=>61'— •Natdrauzation — Auxs   Enemibs — Applicatioit    Prtos   to 

DlECI.AItATIOn  OF  WaB. 

A  subject  of  the  Imperial  German  GoTerament,  who  has  resided  In  the 
United  States  the  required  length  of  tUne,  and  who  filed  his  petition 
for  naturalization  before  the  declaration  of  war  with  the  German  goTero- 
ment,  is  not  debarred  from  admission  to  citizenship  since  such  declaration 
by  Rev.  St  §  2171  (Comp.  St  1916,  S  43^),  which  provides  that  no  alien 
citizen  or  subject  of  any  country  with  which  the  United  States  is  at  war 
"at  the  time  of  his  applicatiim  shall  be  then  admitted  to  become  a  citizen. 
of  the  United  States." 

[Ed.  Note— For  other  cases,  see  Aliens,  Cent  Dig.  iJ  119-122.] 

In  the  matter  of  the  applications  of  Louis  Kreuter  and  others  lor 
admission  to  citizenship.     Applications  granted. 

TRIPPET,  District  Judge.  Section  2171  of  the  Revised  Statutes 
(Comp.  St.  1916,  §  4362)  of  the  United  States  provides  that : 

"No  alien  who  is  a  native  citizen  or  subject,  or  a  denizen  of  any  country, 
state,  or  sovereignty  with  which  the  United  States  are  at  war,  at  the  time  of 
bis  application,  sliaU  be  then  admitted  to  become  a  dtizen  of  the  United 
States." 

Further  on  in  this  section  the  aliens  referred  to  in  the  sentence  quot- 
ed are  called,  in  two  places,  "alien  enemies." 

The  question  is  now  presented  whether  or  not  a  citizen  of  the  Im- 
perial German  Government  can  be  admitted  to  citizenship  in  the  Unit- 
ed States  who  filed  his  petition  to  become  a  citizen  prior  to  the  declara- 
tion of  war.  The  question  involved  in  the  controversy  is  whether  of 
not  filing  a  petition  in  writing  prior  to  a  declaration  of  war  is  the  ap- 
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plication,  or  equivalent  to  the  application,  to  become  a  citizen,  mention- 
ed in  section  2171  of  the  Revised  Statutes.  This  section  of  the  Revised 
Statutes  was  enacted  July  30,  1813,  at  a  time  when  we  were  at  war 
with  Great  Britain.  The  reports  of  the  courts  do  not  indicate  that 
this  section  has  been  called  into  use  since  the  general  revision  of  the 
Naturalization  Law  adopted  in  1906  (Act  June  29,  1906,  c.  3592,  34 
Stat.  596).  There  exists  certainly  an  ambiguity  in  the  statutes,  and  the 
question  of  interpretation  is  now  for  the  courts. 

I  have  made  up  my  mind  to  admit  these  applicants  for  citizenship 
who  are  citizens  of  the  Imperial  German  Government.  These  people 
have  lived  here  among  us  for  more  than  five  years,  and  more  than 
two  years  ago  made  a  declaration  that  they  intended  to  renounce  their 
allegiance  to  the  Imperial  German  Government  and  to  become  citizens 
of  the  United  States,  and  they  now  propose  to  take  an  oath  as  pre- 
scribed by  law  in  which  they  will  renounce  their  allegiance  to  the  Im- 
perial German  Government  and  especially  the  Emperor  of  Germany. 

In  the  President's  message  to  Congress,  which  brought  forth  from 
that  body  the  declaration  that  a  state  of  war  existed  between  the  Ger- 
man government  and  the  United  States,  the  President  stated  that 
we  accept  the  gage  of  battle  "for  the  ultimate  peace  of  the  world  and 
for  the  liberation  of  its  peoples,  the  German  peoples  included."  In 
another  sentence  of  the  President's  message  he  declares :  "We  have  no 
quarrel  with  the  German  people."    Again  the  President  says: 

"We  are,  let  me  say  again,  tbe  sincere  friends  of  the  German  people. 
*  •  •  We  shall,  happily,  still  have  an.  opportunity  to  prove  that  friendship 
In  our  daily  attitude  and  actions  toward  the  millions  of  men  and  women  of 
German  birth  and  native  synipathy  who  live  amongst  us  and  share  our  life, 
and  we  shall  be  proud  to  prove  It  towards  all  who  are  in  fact  loyal  to  their 
neighbors  and  to  the  government  In  the  hour  of  test" 

I 

This  is  a  war  waged,  as  I  understand  it,  by  the  HcrfienzoUems  and 
Hapsburgs,  and  not  by  the  German  people.  My  idea  is  that  section 
2171  of  tiie  Revised  Statutes  is  aimed  to  prevent  the  admission  to  citi- 
zenship of  "alien  enemies."  In  view  of  what  is  said  above,  it  would 
be  hard  for  me  to  realize  that  these  applicants  fall  within  the  letter  of 
the  statute  in  question,  and  I  could  not  realize  that  they  fall  within  the 
spirit  of  the  statute. 

In  the  Southern  district  of  New  York,  where  there  are  three 
United  States  District  Judges,  these  judges  concurred  in  a  judgment 
admitting  German  citizens  to  citizenship  in  the  United  States,  and 
the  Circuit  Court  of  Af^eals  has  affirmed  that  judgment.  I  am 
informed  that  the  Department  of  Justice  was  requested  by  the  De- 
partment of  Labor  to  take  the  matter  to  the  Supreme  Court  of  the 
United  States,  and  the  Department  of  Justice  replied  that  afterconsider- 
ation  of  the  subject  it  declined  to  take  the  case  to  the  Supreme  Court 
of  the  United  States.  I  therefore  regard  the  precedent  set  by  the  Cir- 
cuit Court  of  Appeals  as  one  that  should  be  followed  by  this  court. 
In  accordancfe  with  this  view,  I  will  admit  all  applicants  to  citizenship 
who  filed  their  petition  prior  to  the  declaration  of  war  with  Germany. 

There  is  another  matter  to  which  I  should  refer.  If  it  should  ap- 
pear to  the  Department  of  Justice  that  any  one  who  will  be  admitted 
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to  citizenship  of  the  United  States  under  this  ruling  is  in  fact  disloy- 
al, and  that  his  proof  here  has  been  false  and  a  pretense,  the  govern- 
ment has  a  right  to  institute  proceedii^  and  have  his  citizenship  papers 
canceled. 


WII/SON  et  aL  T.  LEIGH  BANANA  CASE  CO. 

(District  Court,  N.  D.  Oblo>  B.  D.   ManH  2S,  1817.) 

No.  9318. 

PiXADiNO  4=b369(2) — Election  Between  Causes  or  Aonoir. 

In  an  action  for  breach  of  a  contract,  where  only  a  single  breach  Is 
alleged,  thou^  as  matter  of  evidence  the  breedi  may  be  shown  to  con- 
sist in  a  refusal  to  pay  the  amount  earned  by  piatnturs  upon  performance, 
or  In  defendant's  Interference  or  default  preventing  performance,  idaln- 
tlffs  will  be  required  to  elect  between  two  separate  statements  of  a  cause  of 
actloDb,  or,  at  their  option,  to  amend  their  petition,  since,  while  separate 
causes  of  action  may  be  set  up  in  the  same  petition,  and  alternative  causes 
of  action,  upon  which  only  a  single  recovery  can  be  had,  may  be  set  up, 
this  rule  does  not  apply  where  there  is  only  one  cause  of  action. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  |  U89.] 

At  Law.  Action  by  Porter  Wilson  and  another  against  the  Leigh 
Banana  Case  Company.  On  motion  to  require  election  between  differ- 
ent causes  of  action.    Motion  granted. 

L  T.  Siddall,  of  Cleveland,  Ohio,  ^d  H.  R.  Loomis,  of  Ravenna, 
Ohio,  for  plaintififs. 

Hoyt,  Dustin,  Kelley,  McKeehan  &  Andrews,  of  Cleveland,  Ohio, 
for  defendant. 

WESTENHAVER,  District  Judge.  Defendant's  motion  asks  that 
plaintiffs  be  required  to  elect  as  between  the  first  and  second  cause  of 
action  stated  in  their  amended  petition  herein,  upon  which  they  will 
stand,  for  the  reason  that  under  the  facts  alleged  there  is  really  but  one 
cause  of  action,  and  that  the  two  causes  attempted  to  be  set  forth  are 
inconsistent.    This  motion  is  opposed. 

If  there  were  in  fact  two  causes  of  action  set  forth  in  the  petition, 
the  motion  to  elect  should  be  denied.  Different  causes  of  action  may 
be  set  up  in  the  same  petition,  subject  only  to  the  limitations  of  section 
11305,  General  Code  of  Ohio.  In  Dick  v.  Hyer,  114  N.  E.  251,  de- 
cided by  the  Supreme  Court  of  Ohio  June  23,  1916,  reported  in  Ohio 
Law  Reporter  issued  January  1,  1917,  this  section  is  held  to  permit 
the  setting  up  in  a  petition  of  alternative  causes  of  action,  upon  which, 
however,  a  single  recovery  only  can  be  had.  It  is  essential,  however, 
to  tihis  rule,  that  there  should  be  separate  causes  of  action,  even  though 
but  one  recovery  is  sought  or  can  be  had.  In. the  case  cited  a  single 
recovery  only  was  asked,  but  one  cause  of  action  was  upon  a  promis- 
sory note,  to  which  the  defense  made  was  that  it  had  been  altered; 
and  the  second,  or  alternative  cause  of  action,  was  upon  the  original 
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indebtedness,  for  which  the  note  had  been  given.  It  was  held  to  be 
error  to  require  an  election. 

In  the  present  case  there  is,  in  my  opinion,  but  one  cause  of  action, 
and  not  two  separate  causes  of  action,  nor  alternative  causes  of  ac- 
tion, permitting  only  of  a  single  recovery.  The  contract  set  up  is  a 
single  and  entire  contract.  A  single  breach  only  of  that  contract  is 
alleged.  As  a  matter  of  evidence,  the  breach  may  result  from  a  re- 
fusal to  pay  because  plaintiffs  had  successfully  operated  the  plant 
described,  producing  crates  at  a  cost  of  6V^  cents  each,  and  had  thereby 
e£u-ned  the  $10,0(X),  which  the  defendant,  it  is  alleged,  refuses  to  pay, 
or  it  may  be  that  they  might  have  done  so,  and  could  by  evidence  prove 
this  fact,  except  for  the  interference  or  default  of  the  defendant ;  but 
the  uncertainty  as  to  the  facts  from  which  this  result,  or  the  plaintiff's 
right  to  recover,  flows,  or  the  evidential  facts  by  which  the  same  can 
be  established,  does  not  create  two  causes  of  action,  or  alternative 
causes  of  action  for  a  single  recovery.  In  my  opinion,  plaintiffs'  peti- 
tion falls  within  the  rule  laid  down  in  the  following  cases :  Sturgess 
V.  Burton,  8  Ohio  St.  215,  72  Am.  Dec.  582;  Ferguson  v.  Gilbert,  16 
Ohio  St.  88;  Gartner  v.  Corwine,  57  Ohio  St.  246,  48  N.  E.  945; 
Railway  Co.  v.  Hedges,  41  Ohio  St.  233. 

Inasmuch  as  this  memorandum  is  intended  only  to  show  counsel  the 
basis  upon  which  our  ruling  rests,  no  review  of  these  authorities  is 
required.  The  principle  clearly  appears  in  the  first  two  headnotes  of 
Sturgess  v.  Burton,  whidi  are  as  follows : 

1.  "When  tlie  plaintiff  has  but  one  cause  of  action,  the  facts  cannot  be  sub- 
divided, so  as  to  present,  fictitiously,  as  might  have  been  done  under  commcm- 
law  pleading,  two  or  more  causes  ot  action. 

2.  "Where  one  cause  of  action  is  set  forth  in  two  counts,  as  at  common  law, 
the  court  may,  on  motion  of  the  defendant,  require  the  plaintiff  to  elect  upon 
which  count  he  will  proceed." 

An  order  may  be  prepared  and  entered,  requiring  the  plaintifFs  to 
elect  within  10  days  upon  which  statement  of  their  cause  of  action 
they  will  stand  and  go  to  trial,  or,  at  their  option,  permitting  them  to 
redraft  and  amend  their  petition  within  10  days,  stating  tihe  facts  as 
one  cause  of  action,  in  conformity  to  this  ruling. 

An  exception  to  this  ruling  may  be  noted  in  behalf  of  plaintiffs. 
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BALL  ENGINEERING  CO.  t.  J.  G.  WHITE  &  CO.  (Circuit  Court  of  Ap- 
peals, Second  Circuit  .iprll  17,  1917.)  No.  209.  In  Error  to  the  District 
Court  of  the  United  States  for  the  District  of  Connecticut.  Cuimnings  & 
LockwQOd,  of  Stamford,  Conn.  (Charles  D.  Lockwood,  of  Stamford,  Conn.,  S. 
Ix  Swarts,  of  St  Louis,  Mo.,  and  William  M.  Parke,  of  New  York  City,  of 
counsel),  for  plaintiff  in  error.  J.  Kemp  Bartlett  of  Baltimore.  Md.,  and 
Lewis  Sperry  and  Harry  W.  Beynolds,  both  of  Hartford,  Conn.,  for  defend- 
ant in  error.  William  C.  Herron,  Huston  Thompson,  Asst  Atty.  Gen.,  and 
Thomas  J.  Spellacy,  U.  S.  Atty.,  of  Hartford,  Oonn.,  amid  curiae.  Before 
WARD,  ROGERS,  and  HOUGH,  Carcult  Judges.     See,  also,  212  Fed.  1009. 

PER  CURIAM.  Having  examined  the  record  presented  by  this  writ  we 
are  of  opinion  that  it  differs  In  no  material  fact  from  that  considered  In  223 

Fed.  618, C.  C.  A. .    Therefore  the  decision  then  made  is  binding,  the 

Issues  have  been  adjudicated,  and  the  judgment  below  is  affirmed,  with  costs. 


CENTRAL  NAT.  BANK  OF  BATTLE  CREEK,  MICH.,  v.  INTERSTATE 
TRUST  &  BANKING  CO.  (Circuit  Court  of  Appeals.  Fifth  Circuit  April 
26,  1917.)  No.  2992.  In  Error  to  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana ;  Rufus  E.  Foster,  Judge.  Action  by  the  Cen- 
tral National  Bank  of  Battle  Creek,  Mich.,  against  the  Interstate  Trust  & 
Banking  Company.  Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. Edwin  T.  Merrick  and  Ralph  J.  Schwarz,  both  of  New  Orleans,  La., 
for  plaintiff  in  error.  Robert  H.  Marr,  of  New  Orleans,  La.,  for  defendant  In 
error.    Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PER  CURIAM.  The  plaintiff  in  error  brought  suit  against  the  Interstate 
Trust  &  Banking  Company  to  recover  $5,000,  with  8  per  cent,  per  annum  in- 
terest from  November  23,  1910.  It  sets  up  two  distinct  conflicting  causes  of 
action.  Tbe  first  contention  is  that  the  Interstate  Trust  &  Banking  Company, 
baTtng  sold  to  dt  a  certain  promissory  note  which  bad  attached  to  it  bad 
collateral,  is  bound  as  a  warrantor.  The  other  contention  is  that  in  the 
traosactlon  for  the  matter  of  sale  and  purchase  of  the  said  promissory  note 
tbe  Interstate  Trust  &  Banking  Company  acted  as  a  broker,  and  that  owing 
to  tbe  i^oflB  and  negligent  manner  in  which  it  discharged  Its  duties  as 
broker,  It  added  to  and  provoked  the  dnjury  resulting  to  the  plaintiff.  The 
plaintiff  Bet  up  in  its  answer  that  in  the  transaction  recited  it  acted  as  bro- 
ker for  a  disclosed  principal,  and  that  It  exercised  due  care  In  the  discharge 
of  that  duty.  At  the  close  of  the  evidence,  both  plaintiff  and  defendant  mov- 
ed the  court  to  direct  a  verdict;  the  plaintiff  at  the  same  time  submitting 
qpedal  charges  to  be  given  In  the  event  that  its  motion  to  direct  was  refused. 
The  trial  judge  granted  tbe  motion  of  the  defendant  and  directed  a  verdict 
in  Its  favor.  We  have  carefully  read  the  evidence  submitted  in  the  case,  and 
conclude,  as  did  the  trial  judge,  that  the  evidence  not  only  warranted,  but 
required,  a  verdict  for  the  defendant,  and  that  the  plaintiff's  motion  to  di- 
rect a  verdict  in  its  favor  was  properly  refused,  as  were  the  special  charges 
requested.    Tbe  Judgment  of  the  District  Court  Is  affirmed. 


i 


FUQUA  V.  ST.  LOUIS  &  S.  F.  RT.  OO.  et  aL  (Circuit  Court  of  Appeals, 
Fifth  Circuit  April  26,  1917.)  No.  ^75.  In  Error  to  the  District  Court  of 
tbe  Ui^ted  States  for  the  Northern  District  of  Mississippi ;  Henry  C.  NUes, 
Judge.  George  T.  Mitchell,  of  Tupelo,  Miss.,  for  plaintiff  In  error.  J.  W. 
.Canada,  of  Memphis,  Tenn.,  for  defendants  In  error.  Before  PARDEE, 
WALKER,  and  BATTS,  Circuit  Judges. 

PER  CURIAM.  The  plaintiff  In  error  brought  suit  In  the  District  Court 
to  recover  damages  suffered  by  him  as  a  car  repairer  In  the  service  of  the 
dafendant.    On  the  trial  of  the  case  at  the  close  of  tbe  evidence  the  trial 
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judge  directed  a  verdict  for  the  defendant,  and  the  case  has  been  bron^t 
here  for  review,  assigning  some  seyen  specifications  of  error,  which  raised 
substantially  but  one  contention,  and  that  to  the  effect  that  under  the  testi- 
mony contained  in  the  record  the  case  should  have  been  submitted  to  the 
jury.  We  have  examined  the  evidence,  and  considered  the  same  in  the  light 
of  the  briefs  of  counsel,  and  find  that  on  the  undisputed  evidence  no  sufficient 
proof  of  any  negligence  on  the  part  of  defendant  is  shown,  but  rather  that 
the  Injury  complained  of  resulted  from  the  negligence  of  the  plaintUT  in  er- 
ror. Th»  verdict  for  the  defendant  was  property  directed,  and  the  Judgment 
is  affirmed. 


GOOD  T.  USBORNB.  (CSlrcult  Court  of  Appeals,  Second  Circuit.  April 
10,  1917.)  No.  196.  In  Error  to  the  District  Court  of  the  United  States  for 
the  Western  District  of  New  York.  Charles  Newton,  of  Buffalo,  N.  Y.,  and 
Mott  G.  Spauldlng,  of  Ashtabula,  Ohio,  for  plaintUT  in  error.  Ottaway  & 
Munson,  of  Westfleld,  N.  X.,  for  defendant  in  error.  Before  WARD.  ROGEBS, 
and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Judgmrait  affirmed. 


I 


GULP  COMPRESS  CO.  v.  OSCAR  SMITH  &  SONS.  (Olrcnlt  Court  of  Ap- 
peals, Fifth  Circuit  April  26,  1917.)  No.  3027.  In  Error  to  the  District 
Court  of  the  United  States  for  the  Eastern  Division  of  the  Southern  District 
of  Mississippi ;  Henry  C.  Nlles,  Judge.  G.  T.  Fitzhugh,  of  Memphis,  Tenn., 
and  Gabe  Jacobson  and  Harden  Brooks,  both  of  Meridian,  Miss.,  for  plain- 
tiff iu  error.  Robert  H.  Thompson,  of  Jackson,  Miss.,  and  Albert  S.  Bozeman, 
of  Meridian,  Miss.,  for  defendant  In  error.  Before  PARDEE,  WALKER,  and 
BATTS,  Circuit  Judges. 

PER  CURIAM.  On  full  coDSideratlon  of  the  record,  we  find  no  reversible 
error  In  any  of  the  rulings  on  pleadings,  or  on  the  admission  of  evidence,  and 
that  on  the  evidence  In  the  case  ttie  trial  Judge  was  warranted  in  directing  a 
verdict  for  the  plaintiff  below.  The  Judgment  appealed  from  is  affirmed. 


HADD  PRINTING  PRESS  CO.  et  al.  v.  GEORGE  MANN  ft  CO.,  Umlted. 
et  al.  (Circuit  Court  of  Appeals,  Second  Circuit.  April  10,  1»17.)  No.  22*. 
Appeal  from  the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York.  J.  Edgar  Bull,  of  New  York  City,  for  appellants.  V.  D.  Borst 
and  W.  H.  Kenyon,  both  of  New  York  City,  for  appellees.  Before  CX>XE, 
WARD,  and  HOUGH,  arcult  Judges. 

PER  CURIAM.    Decree  ([D.  C.J  237  Fed.  662)  affirmed. 


LOUIE  TAI  KBE  v.  MAYO,  Com'r  of  Immlgratloo.  (Circuit  Oburt  Ot  Ap^ 
peals.  Fifth  Circuit  April  20,  1917.)  No.  2984.  Appeal  from  the  District 
Court  of  the  United  States  ft>r  the  Eastern  District  of  Louisiana;  Rufos  B. 
Foster,  Judge.  St  Clair  Adams,  of  New  Orleans,  La.,  for  api>ellant  Jos. 
W.  Montgomery,  U.  S.  Atty.,  of  New  Orleans,  La.,  for  appellee.  Before 
PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PER  CURIAM.     Following  the  ruling  made  in  the  case  of  Lee  Wong  Hta 

V.  Mayo,  Commissioner  of  Immigration,  240  Fed.  368,  G  O.  A.  —  (Car- 

cult  (jourt  of  Appeals,  Fifth  Circuit  present  term),  the  order  of  the  District 
Ck>urt  in  the  above-entitled  cause,  dismissing  appellant's  petition  for  a  writ  of 
habeas  corpus,  is  reversed,  and  said  cause  is  remanded  to  the  District  Court 
with  direction  to  entertain  the  petition  and  grant  the  writ,  unless  the  United 
States,  within  such  time  as  the  District  Judge  deems  reasonable,  shall  insti- 
tute proceedings  against  the  relator  under  the  provisions  of  the  Chinese  'Ex- 
elusion  Ajct 


BHBDRRI  ACTIBN  OBSBLLSCHAFT  OCEANA  ▼.  HOLLAND.  SAME  t. 
CLUTHA  SHIPPING  CO.,  Limited.  (Circuit  Ctourt  of  Appeals,  Second  ar- 
cult   May  8,  1917.)    Appeals  from  the  District  Court  of  the  United  States  for 
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the  Southern  District  of  New  York.  The  foUowlntr  Is  the  opinion  of  Veeder, 
District  Judge,  in  the  lower  court:  "Exceptions  In  admiralty  open  the  en- 
tire record.  Among  the  defenses  excepted  to  is  the  assertion  that  the  out- 
break of  war  between  Great  Britain  and  Germaay  renders  further  perform- 
ance of  these  contracts  illegal  during  the  continuance  of  hostilities,  in  view 
of  which  this  court  should  not  exercise  Jurisdiction.  These  cases  are  con- 
trolled by  the  court's  decision  In  the  case  of  Watts,  Watts  &  Go.,  Ltd.,  r. 
Unione  Austriaca  dl  NavigaTlone,  etc.  (D.  C.)  224  Fed.  196,  In  which  an 
opinion  is  filed  herewith.  For  the  reasons  there  given,  the  libels  are  dis- 
missed, without  prejudice."  On  motions  to  dismiss  or  attirm.  Burllngham, 
Montgomery  &  Beecher,  oH  New  York  City  (Hoscoe  H.  Hupper,  of  New  York 
(Myi  of  counsel)  for  libelant.  Convers  &  Klrlln,  of  New  York  City  (John  M. 
Woolsey,  of  New  York  City,  of  counsel),  for  re^wndents.  Before  COXE, 
WARD,  and  HOUGH,  Circuit  Judges. 
PER  CURIAM.    Decrees  affirmed. 


THE  SALUTATION.  (Circuit  Court  of  Appeals,  Second  CSrcuIt.  April  26, 
1917.)  No.  256.  Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  New  York.  P.  M.  Brown,  of  New  York  City,  for  appellant. 
Herbert  Green,  of  New  York  City,  for  appellee.  B^ore  WARD,  ROGERS, 
and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Decree  aiUrmed. 


STEWART  ▼.  BOSTON  &  M.  R.  R.  (Carcult  Court  of  Appeals,  First  Cir- 
cuit May  1,  1917.)  No.  1273.  In  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  New  Hampshire;  Edgar  Aldrlch,  Judge.  Action 
by  Thomas  Stewart  against  the  Boston  &  Maine  Railroad.  Judgment  for 
plaintiff  (229  Fed.  86Z),  and  defendant  brings  error.  Reversed.  Alexander 
Murchie,  of  Concord,  N.  H.  (Hollls  &  Murchie,  of  Ctoncord,  N.  H.,  on  the  brief), 
for  plaintiff  In  error.  Edward  K.  Woodworth,  of  Concord,  N.  H.  (Streeter, 
Demond,  Woodworth  &  Sulloway,  of  CJoncord,  N.  H.,  on  the  brief),  for  defend- 
ant in  error.  Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  BROWN, 
District  Judge. 

PER  CURIAM.  We  think  the  question  in  this  case  is  properly  before  us 
on  the  record,  and  that  the  District  Court  erred  in  declining  to  exercise  its 
■  dlscretlcm  and  pass  upon  the  question  of  fact  presented  by  the  affidavits.  The 
Judgment  of  the  District  Court  is  reversed,  with  instructions  to  that  court 
to  consider  and  pass  upon  the  motion  for  a  new  trial  in  so  far  as  it  is  based 
on  the  ground  of  newly  discovered  evidence,  and  for  further  proceedings 
not  inccHisistent  with  this  <vlnlou;  and  the  plaintiff  in  error  recovers  his 
costs  In  this  court. 
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GENERAL  ORDER  IN  BANKRUPTCY 


SUPREME  COURT  OF  THE  UNITED. STATES* 


October  Term,  1916. 

Order :  It  is  ordered  that  General  Order  in  Bankruptcy  No.  XXXII 
be  amended  so  as  to  read  as  follows : 


XXXII, 

OPPOSITION  TO  DISCHARGE  OR  COMPOSITION. 

A  creditor  opposing  the  application  of  a  bankrupt  for  his  discharge, 
or  for  the  confirmation  of  a  composition,  shall  enter  his  appearance 
in  opposition  thereto  on  the  day  when  the  creditors  are  required  to 
show  cause,  and  shall  file  a  specification  in  writing  of  the  grounds  of 
his  opposition  within  ten  days  thereafter,  unless  the  time  shall  be  short- 
ened or  enlarged  by  special  order  of  the  judge. 

(Promulgated  Jane  4,  1917.) 

'  For  otber  orders,  sea  18  -Sup.  Ct  til,  S9  Fed.  Ill,  32  C.  C.  A.  tit ;  36  Sup.  Ct.  t1,  80 
Fed.  T,  143  C.  C.  A.  t. 
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CASES 


ARGUED  AND  DETERMINED 

IN 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


BAI/TIMORB  &  O.  R.  CO.  v.  UNITED  STATES. 
(Circuit  Conrt  ot  Appeals,  SIxtb  Circuit.    May  8,  1617.) 
No.  2911. 

1.  ICasixb  and  Sebvaht  «sBlSr— Hoobs  of  Skbviob — ExcusEa 

In  an  action  for  penalties  for  keeping  a  freight  train  crew  on  duty 
more  than  16  hours,  where  the  weather  was  extremely  cold,  with  deep 
snow  and  a  bad  storm,  the  Jury  mteht  have  found  that  delays  caused  by 
the  breaking  of  a  knuckle,  the  freeslng  of  the  air  hose  and  a  broken 
knuckle  lock  were  due  to  unav<Adable  accidents  or  causes  which  could 
not  have  been  foreseen,  within  the  proviso  of  Hours  of  Service  Act  March 
4,  1907,  c.  2939,  i  3,  34  Stat  1416  (Chnnp.  St.  1916,  S  8679),  that  the 
piOTlsions  of  such  aot  shall  not  apply  to  delays  so  caused. 

(Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i  14.1 

2.  Masteb  and  Sebvant  4=»18 — Hotme  or  Skbviob — Bxcdses. 

Under  Hours  of  Service  Act,  8  3,  providing  that  such  act  shall  not  apply 
to  any  case  of  unavoidable  accident,  nor  where  the  delay  was  the  result  of 
a  cause  not  known  when  the  employ^  left  the  terminal  and  which  could 
not  have  been  foreseen,  while  the  circumstances  may  make  It  Imperative 
and  lawful  that  a  crew  should  continue  at  work  until  the  train  reaches  a 
relay  point,  the  carrier  cannot  arbitrarily  add  to  the  spedfled  16  hours  the 
amount  of  any  delay  arising  from  the  excepted  causes,  nor  arbitrarily 
keep  the  crew  on  duty  until  the  end  of  the  run,  or  the  nearest  regular 
relay  point 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  {  14.] 

8.  Masteb  and  Skbvant  «=>13 — Houbs  ot  Sebvice — ^Exovsbs. 

Under  the  proviso  of  Hours  of  Service  Act,  ^  8,  the  prescribed  penalties 
do  not  accrue  for  such  excess  service  as  is  the  proximate  result  of  the  un- 
avoidable accident,  but  the  suspension  of  the  statute  exists  only  to  the 
extent  that  the  unavoidable  accident  was  and  continues  to  be  the  moving 
cause  of  the  excess  service. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  14.] 

4.  Afpeai.  and  Ebbob  <&=»1064(4) — Habsoxsb  Ebbo»— Xnstbuctzonb. 

In  an  action  for  penalties  for  keeping  a  freight  train  crew  on  duty  more 
than  16  hours,  defended  on  the  ground  that  delays  were  due  to  unavoid- 
able accidents  and  causes  xv-hlch  could  not  have  been  foreseen,  where  the 
issue  was  dose.  Instructions  which  were  not  wholly  clear,  and  might  have 
been  misunderstood  by  the  Jury,  concerning  the  degree  of  dlligeace  ro- 
quired  to  avoid  keeping  the  men  on  duty  longer  than  16  hours  and  the 
etCect  of  delays  due  to  excusable  causes,  was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  4224.1 

4=»ror  other  cases  MS  Mme  topic  &  KST-NDlf  BBR  In  sU  Key-Numbered  Digeeta  ft  Indezee 
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6.  BIasteb  and  Sebtart  «=>n — Movva  of  Skbvicb — PsvAunxa — QmcanoH 

FOB  JUBT.  ... 

A  freight  train  crew  went  on  duty  at  11:30  a.  m.,  and  left  Newark  for  a 
run  of  87  miles  to  Chicago  Junction,  usually  requiring  about  8%  hours, 
at  12 :45  p.  m.  The  weather  and  other  causes  delayed  the  traUk,  so  that 
ft  did  not  leave  "L.,  58  miles  from  Kewark,  imtll  midnight  At  A.,  the  neit 
station,  there  was  a  delay  of  IV^  hours,  ut  S.,  63  miles  from  Newark, 
which  the  train  reached  at  2:47,  a  delay  of  50  minutes,  and  at  S.,  10  miles 
fortber,  wbitii  It  reached  at  5:10,  a  delay  of  2  hours,  during  which  the 
crew  was  relieved  hy  a  crew  sent  out  from  Chicago  Junction  on  the 
regular  train,  leaving  at  5:20.  The  delays  at  A.,  N.,  and  S.  might  have 
been  found  to  be  excusable.  Held,  that  defendant's  motion  for  an  In- 
structed verdict  was  properly  denied,  as  the  Jury  might  have  found  that. 
In  the  exercise  of  a  high  degree  of  diligence.  It  was  the  carrier's  duty 
to  send  relief  by  a  special  train,  without  waiting  for  the  reg^ilar  train. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  16.] 

6.  Masteb  and  Sebvant  9=»13 — Hoitbs  of  SEBvrcE — ^E^cusbb. 

Under  Hours  of  Service  Act,  g  3,  where  there  is  a  delay  from  unavoid- 
able accident,  or  a  cause  not  known  to  the  railroad's  agents  when  a 
freight  train  leaves  its  terminal,  and  which  could  not  have  been  foreseen, 
the  railroad  is  entitled  to  add  to  the  16  hours  permitted  by  statute  all  the 
delay,  and  only  such  delay  as  occurs  as  the  remit  ot  tbls  oause,  provided 
It  exercised  reasonable  diligence  from  the  beginning  of  the  trip  to  avoid 
delays,  exercised  a  high  degree  of  effort  or  extreme  diligence  to  get  the 
train  through  to  the  end  of  the  run  within  the  time  limit,  when  it  be- 
came or  should  have  become  apparent  that  there  was  danjper  of  not  getting 
through  on  time,  used  that  same  high  diligence  to  prevent  excess  service 
by  laying  up  the  train,  sending  relief,  or  any  other  practicable  way,  as 
scton  as  excess  service  became  fairly  probable,  and  continually  and  until 
the  service  ended  used  the  same  high  diligence  and  by  the  same  means  to 
make  the  excess  service  as  short  as  possible. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dl«.  {  14.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Action  by  the  United  States  against  the  Baltimore  &  Ohio  Railroad 
Company  for  penalties.  Judgment  for  the  government,  and  defend- 
ant brings  error.    Reversed,  and  new  trial  awarded. 

S.  H.  Tolles  and  R.  C.  Hyatt,  both  of  Cleveland,  Ohio,  for  plaintiff 
in  error. 

Philip  J.  Doherty,  of  Washington,  D.  C,  and  E.  S.  WerU,  U.  S. 
Atty.,  of  Cleveland,  Ohio,  for  the  United  States. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  In  the  court  below,  the  government  al- 
leged that  the  defendant,  the  railroad  company,  had  violated  the  Hours 
of  Service  Act  (34  Stat.  p.  1415)  by  keeping  on  duty  more  than  16 
hours,  on  December  2S  and  December  26,  1914,  the  crew  of  a  freight 
train  bound  from  Newark  to  Chicago  Junction.  The  crew  consisted 
of  2  engineers,  2  firemen,  a  conductor,  and  2  brakemen.  The  defend- 
ant admitted  that  more  than  16  hours  service  had  been  rendered  by 
the  employes,  but  claimed  that  the  delays  which  caused  the  excessive 
service  resulted  from  casualty,  unavoidable  accident,  or  the  act  of  God. 

€=>FoF  other  cases  see  same  topic  &  RET-NCMBER  Id  all  Ke^-Kumbered  Digests  &  Index** 
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The  issues  were  submitted  to  a  jury,  which  found  for  the  government. 
The  railroad  company  alleges  that  there  was  error  in  the  reception  of 
evidence  and  in  the  instructions  to  the  jury.  .    . 

The  case  involves  a  construction  and  application  of  the  proviso  of 
section  3  of  the  act,  which  is : 

"That  the  provisions  of  this  act  sball  not  apply  In  any  case  of  casualty  or 
unavoidable  accident  or  the  act  ot  God,  nor  where  the  delay  was  the  result  of 
a  cause  not  known  to  the  carrier  or  its  officer  or  agent  In  charge  of  such 
employ^  at  the  time  said  employd  left  a  terminal,  and  which  could  not  have 
been  foreseen." 

This  makes  it  necessary  to  state  the  facts  somewhat  f  tilly.  The  dis- 
tance from  Newark  to  Chicago  Junction  was  87  miles.  This  train  was 
scheduled  to  leave  Newark  at  10 :35  a.  m.,  smd  arrive  at  Chicago  Junc- 
tion at  7  p.  m. — a  regular  running  time  of  about  8V^  hours.  On  this  oc- 
casion, the  crew  'went  on  duty  at  11 :30  a.  m.,  but  did  not  leave  Newark 
until  12 :45  p.  m.  The  train  was  heavy,  having  82  cars  with  2  engines, 
there  was  a  bad  storm  and  it  was  very  cold,  the  work  at  the  stops  was 
difficult  and  slow  and  other  trains  had  to  be  waited  for.  The  result  is 
that  this  train  did  not  leave  Lexington,  53  miles  from  Newark,  until 
midnight,  after  the  men  had  been  on  duty  12V^  hours,  and  about  11 
hours  after  it  left  Newark.  It  cannot  fairly  be  claimed  that  any  delay 
which  had  occurred  up  to  this  time  is  within  the  proviso  in  question. 
At  the  next  station,  Alta,  there  was  a  delay  of  an  hour  and  a  half,  caus- 
ed by  the  breaking  of  a  knuckle  and  in  the  necessary  replacement  and 
repairs.  The  train  left  Alta  at  2  a.  m.,  and  reached  the  next  statimi, 
North  Siding,  63  miles  from  Newark,  at  2:47.  The  crew  had  then 
been  on  duty  15^  hours.  Here  there  was  a  delay  of  50  minutes,  caus- 
ed by  the  air  hose  freezing,  and  the  necessary  repairs.  Leaving  North 
Siding  at  3  :S7,  the  train  reached  Shelby  Junction,  10  miles  further,  at 
5:10.  Here  there  was  a  further  delay  of  2  hours  on  account  of  a 
broken  knuckle  lock,  the  breaking  in  two  of  the  train  and  the  necessary 
repairs  and  clearing  the  track;  but  at  about  6  o'clock,  after  I8V3 
hours  of  service,  the  crew  was  relieved  by  a  crew  which  had  been  sent 
back  from  Chicago  Junction  on  the  regular  train  leaving  there  at  5 :20. 

[1]  Under  the  circumstances  of  this  case,  and  considering  the  ex- 
tent to  which  the  extreme  cold  and  deep  snow  and  storm  would  ag- 
gravate occurrences  otherwise  less  serious,  we  are  inclined  to  think 
that  the  described  delays  at  Alta,  North  Siding,  and  Shelby  Junction 
might  have  been  found  by  the  jury  to  result  from  unavoidable  acci- 
dent or  from  a  cause  which  could  not  have  been  foreseen  by  the  agents 
in  charge  when  the  train  left  Newark.  We  think  this  conclusion  not 
out  of  harmony  with  our  holding  in  No.  2910  (a  case  of  the  same  title, 
opinion  filed  herewith)  that  the  disabling  of  the  water  pipe  could  not 
be  such  an  accident.  Not  only  is  there  in  that  case  nothing  tending  to 
show  that  ordinary  inspection  and  care  would  not  have  prevented  the 
trouble,  but  in  making  concrete  application  of  the  terra  "unavoidable 
accident,"  there  is  a  necessary  distinction  between  a  fixed  water  pipe 
in  a  tsmk  and  freight  car  apparatus  subjected  to  severe  strains  of  trans^ 
portation  under  difficult  conditions.  We  find,  then,  that  the  evidence 
tended  to  show  that  at  the  end  of  the  18  hours  and  30  .minutes  of  actual 
service,  delays  amounting  to  about  3  hours  and  30  minutes  had  jccur- 
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red,  which  were  attributable  to  unavoidable  accident— delays  of  the 
class  which,  for  convenience,  we  hereafter  call  "excusable" — and  that 
since,  when  the  train  left  Lexington,  it  had  34  miles  to  go,  and  had  less 
than  4  hours  of  the  16  remaining  hi  which  to  make  that  distance,  in- 
cluding several  stops,  it  should  then  have  been  apparent  to  the  train 
dispatdier  that  there  was  a  serious  danger,  if  not  a  probability,  that  the 
16  hours  would  be  exceeded  before  Chicago  Junction  could  be  reached. 
In  this  situation,  defendant  requested  two  instructions.  One  was  that 
the  defendant  was  entitled  of  right  to  add  to  the*  16  hours  the  time  of 
whatever  delay  was  attributable  to  an  unavoidable  accident,  and  the 
other  was  that  wlieh  the  unavoidable  accident  happened  causing  delay 
beyond  16  hours,  the  defendant  was  entitled  to  keep  the  crew  in  serv- 
ice until  the  end  of  the  rvui  or  the  nearest  regular  relay  point  The 
refusal  of  these  instructions  is  alleged  as  error. 

[2]  We  cannot  think  that  defendant  was  entitled  to.  either  instruc- 
tion. It  is  true  that  the  Interstate  Commerce  Ccmunission,  soon  after 
the  -enactment  of  the  Jaw,  ruled  that  an  employ^  so  delayed  might  be 
continued  on  duty  to  the  end  of  the  run  ("The  proviso  quoted  removes 
the  application  of  the  law  to  that  trip."  I.  C.  C.  Conference  Ruling  88, 
June  25,  1908) ;  but  when  read  in  connection  with  other  administrative 
rulings  (see  discussion  of  same  in  San  Pedro  R.  v.  United  States,  220 
Fed.  7:!>7,  744,  136  C.  C.  A.  343,  and  in  Atchison  Ry.  v.  U.  S.,  220  Fed, 
748,  136  C.  C.  A.  354 ')  we  doubt  whether  it  was  intended  to  lay 
down  any  general  and  universal  rule.  At  any  rate,  since  such  a 
construction  of  the  act  would  not  infrequently  remove  altogether  the 
time  prohibition  and  permit  unlimited  service  to  be  exacted,  it  would 
be  so  in  conflict  with  the  general  purpose  and  scope  of  the  act  so  often 
declared  that  we  cannot  be  satisfied  to  adopt  it,  although  it  is  plain 
enough  that  the  circumstances  of  a  given  case  may  make  it  imperative 
and  lawful  that  the  crew  should  continue  at  work  until  the  train  reach- 
es a  relay  point 

Nor  can  we  think  that  the  statute  carries  any  arbitrary  and  certain 
permission  to  add  to  the  specified  16  hours  the  amount  of  any  delay 
arising  from  the  excepting  causes.  It  is  contrary  to  the  spirit  of  the 
act  to  suppose  that  if  there  had  been  3  hours  excusable  delay  in  the 
early  part  of  the  trip  and  there  still  remained  ample  time  to  finish  the 
run  within  16  hours,  the  railroad  could  arbitrarily  or  unnecessarily  al- 
low additional  delays,  so  as  to  call  for  19  hours'  service.  On  the  other 
hand,  it  seems  equally  clear  that  through  lost  connections  or  impossi- 
bility of  relief  or  the  necessity  of  paying  due  regard  to  the  public  right 
to  the  operation  of  other  trains,  that  very  same  delay  might  make  nec- 
essary excessive  service  of  more  than  3  hours.  To  adapt  the  spirit  of 
the  statute  to  all  these  varying  circumstances,  some  other  rule  must  be 
found  than  the  mere  addition  of  a  time  equal  to  the  period  of  ex- 
cusable delay. 

[3]  The  application  of  the  proviso  undoubtedly  develops  ambigui- 
ties, but  the  prevention  of  excessive  service  was  the  substantial  thing 
at  which  the  statute  was  aiming,  and  when  the  proviso  says  that  in  case 

1  Affirmed  by  Supreme  Ooort,  June  4,  1917.  'M^  XT.  S.  836,  37  Sup.  Ct  635^ 
61 1*  Ed.  — ^ 
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of  unavoidable  accidefii;  "the  provisions  of  this  act  shjtU  not  apply," 
we  think  it  must  mean  that  the  penalties  will  not  accrue  for  such  excess 
service  as  is  the  proximate  result  of  the  unavoidable  accident,  and  that 
the  suspension  of  the  statute  exists  only  to  the  extent  that  the  unavoid- 
able accident  was  and  continues  to  be  the  moving  cause  of  the  excess 
service.  Since  the  duty  of  obeying  the  statute  as  far  as  possible  must 
be  always  present,  this  construction  requires  that  the. railroad  company 
should  be  diligent  to  prevent  and  to  minimize  excess  service,  and  the 
questions  will  be  what  d^^ee  of  diligence- is  required  and  when-it  be^ 
gins. 

Complaint  is  made.lliat  the  trial  court  chained  that  the  railroad  must 
exercise  a  high  d^ree  of  diligence  to  this  end.  We  think  this  instruc- 
tion was  correct.  No  ordinary  occurrence  will  suspend  the  operation 
of  the  statute,  but  it  must  be  such  as  could  not  have  been  foreseen ;  and 
this  very  language  surely  imposes  a  high  degree  of  diligence  upon  a 
railroad  as  a  condition  of  permitting  it  to  allege  the  occurrence  of  the 
suspending  incident,  even  if  the  same  inference  did  not  come  from 
the  term  "unavoidable."  That  being  so,  it  is  most  appropriate  that  the 
same  degree  of  diligence  against  the  continuing  effect  of  the  cause  of 
delay  should  be  required  as  is  demanded  against  its  inception. 

When  does  the  railroad  become  charged  with  the  duty  to  use  this 
extreme  diligence  in  avoiding  or  minimizing  excess  service  ?  It  cannot 
be  merely  when  the  unavoidable  accident  occurs,  for  there  aofiy  still  be 
remaining  apparently  amp^e  time  to  recover  from  the  accident  and 
complete  the  trip,  or  it  may  already  have  become  apparent  that  ex- 
cess service  cannot  be  avoided.  The  duty  can  hardly  exist  from  the  be- 
ginning. The  schedtde  of  this  train  called  for  only  about  half  of  the 
16  hours,  and  since  16  hours'  service  is  lawful,  itis  difficult  to  see  how 
there  is  any  duty  to  use  extraordinary,  high  ot  extreme  diligence  to 
avoid  excess  service,  so  long  as  apparently  ample  time  remains  and 
there  is  no  reason  to  apprehend  the  trip  will  not  be  finished  within  the 
time.  Concretely,  it  does  not  seem  that  it  could  have  been  intended  to 
impose  a  penalty  as  the  ultimate  result  of  a  delay  of  (e.  g.)  3  hours  in 
waiting  for  a  connection  or  for  a  shipment  (a  delay  convenient,  but 
not  necessary)  in. the  early  part  of  the  trip,  when  there  still  remained 
to  finish  it  twice  as  much  time  as  was  apparently  necessary  and  when 
the  casualty  happened  in  the  latter  part  of  the  trip.  While  we  do  not 
question  that  railroads  should  keep  die  statute  in  view  even  from  the 
beginning  of  the  trip,  and  that  the  immunity  of  the  proviso  may  not 
safely  rest  upon  the  arlutntry  or  reckless  disregard  of  the  schedule 
before  the  casualty  happens,  yet  we  see  no  warrant  for  requiring  in 
this  earlier,  period  more  than  ordinary  or  reascmable  diligence,  such  as 
would  be  dictated  by  due  regard  for  all  the  duties  of  the  railroad  both 
as  a  carrier  and  as  an  eoiployer.  It  must  follow  that  the  duty  in  ques- 
tion to  use  high  diligence  begins  when  the  railroad  becomes  charge- 
able with  notice  that  such  diligence  may  be  necessary  to  prevent  or  to 
minimize  excess  service.  We  have  not  the  benefit  of  any  former 
constructicHis  of  this  act  in  this  particular,  biit  what  we  deem  its  gen- 
eral purposes  and  the  a^licable  principles  of  construction  lead  to  the 
conclusion  we  have  stated.  It  must  be  observed  that  we  are  not  now 
dealing  with  the  prohibition  o£  the  statute  and  adopting  a  construction 
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which  can  rightly  be  thought  to  weaken  that  prohibition  by  an  inquiry 
regarding  diligence.  We  are  considering  a  proviso  or  exemption 
which,  taken  literally,  goes  further  than"  we  think  could  have  been  in- 
tended, since,  so  taken,  it  would  destroy  the  statute  pro  tanto ;  and  we 
are  inquiring  only  what  diligence  ought  rightly  to  be  exacted  from 
the  railroad  as  a  condition  of  allowing  it  to  invoke  this  proviso. 

It  follows,  also,  that  the  practical  and  efficient  thing  for  the  railroad 
to  do  after  it  must  be  deemed  aware  that  the  train  will  not  get  through 
within  the  time  limit,  and  in  cases  which  cannot  be  otherwise  met,  is 
to  send  relief.  Just  how  and  when  it  should  be  sent  must  depend  on 
the  particular  situation ;  but  we  agree  with  the  Circuit  Court  of  Ap- 
peals of  the  Ninth  Circuit  that  such  a  duty  may  arise  so  as  to  be  a  con- 
dition without  the  performance  of  which  the  railroad  may  not  invoke 
the  benefit  of  this  proviso.  San  Pedro  Co.  v.  United  States,  supra,  220 
Fed.  at  page  737,  136  C.  C.  A.  343;  Newport  Co.  v.  United  States 
(C.  C.  A.  6)  61  Fed.  488,  9  C.  C.  A.  579. 

[4]  The  instructions  to  the  jury  were  not  wholly  clear  on  these  sub- 
jects. It  was  told  that  the  railroad  must  exercise  a  high  degree  of  dili- 
gence to  avoid  keeping  the  men  on  duty  longer  than  16  hours,  and  that 
otherwise  its  conduct  was  not  excused.  It  was  not  told  that  diligence, 
after  the  16-hour  period  had  passed,  was  important,  or  could  justify 
any  part  of  the  excessive  service.  Parts  of  the  charge  indicated  that 
the  necessary  high  diligence  must  have  existed  from  the  beginning  of 
the  run,  other  parts  that  its  necessity  only  arose  after  the  unavoidable 
accident  or  unforeseen  event,  and  still  other  parts  fixed  the  origin  of 
the  duty  at  the  time  which  we  think  the  right  time.  Again,  it  was  in- 
structed in  effect  that  (e.  g.)  the  1%-hour  delay  at  Alta  could  not  add 
more  than  1%  hours  to  the  allowable  time,  and  that  the  delay  at  Shelby 
Junction,  which  did  not  begin  until  after  the  16  hours  had  passed, 
could  not  be  credited,  unless  the  railroad  company,  after  the  Shelby 
accident  had  happened,  was  diligent  to  keep  within  the  16-hour  limit 
Considering  the  whole  charge,  the  record  permits  the  inference  that 
the  jury  may  have  believed  that  3  hours'  delay  was  from  causes  speci- 
fied in  the  proviso  and  yet  have  found  for  plaintiff  because  defendant 
had  not  been  highly  diligent  in  the  first  part  of  the  trip  before  any  ne- 
cessity appeared  or  because  diligence  after  the  16-hour  period  was  im- 
material. We  must  regard  the  charge  in  this  respect  as  erroneous; 
and,  owing  to  the  closeness  of  the  issue,  as  below  pointed  out,  we  think 
it  prejudicial. 

[6]  At  the  conclusion  of  the  trial  defendant  moved  for  an  instructed 
verdict,  and  error  is  assigned  upon  the  denial  of  this  motion.  In  this 
action  there  was  no  error.  In  order  to  justify  granting  the  motion,  it 
must  have  conclusively  appeared,  not  only  that  the  causes  of  delay 
were  among  those  specified  in  the  proviso  (and  this  was  for  the  jury), 
but  that  after  it  became  aware,  or  should  have  been  aware,  that  there 
was  a  substantial  probability  of  not  completing  the  run  within  16 
hours,  the  defendant  exercised  a  high  degree  of  diligence,  first,  to  avoid 
any  excessive  service,  and,  second,  if  that  could  not  be  done,  to  make  it 
as  small  as  possible.  Whether  such  diligence  was  exercised  can  be  in- 
telligently considered  in  a  concrete  case  only  by  determining  what  was 
omitted  which  might  have  been  done.   Itt  this  case,  the  railr<»d  certain- 
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ly  should  have  been  awan  of  the  impending  necessity  when  th6  train 
reached  North  Siding.  There  remained  less  than  one  hour  in  which 
to  make  25  miles.  The  necessity  had  become  fairly  clear  at  Alta  (not 
a  telegraph  station),  and  we  thiiJc,  as  before  stated,  it  would  have  been 
withm  the  rightful  scope  of  the  jury's  judgment  to  find  that  the  neces- 
sity should  have  been  apparent  on  leaving  Lexington  at  midnight. 

Only  three  things  are  suggested  which  might  have  been  done.  The 
first  is  for  the  dispatcher  to  haye  instructed  that  as  mudi  of  the  train 
as  was  necessary  be  sidetracked  and  abandoned  and  that  the  two  en- 
gines with  the  crew  and  part  of  the  train  hasten  on  to  Chicago  Junc- 
tion. The  second  is  that  at  some  time  before  3 :30,  when  the  16  hours 
expired  (and  this  jw-actically  means  at'  North  Siding),  the  train  could 
have  been  laid  up  and  the  men  laid  off.  Whether  the  apppHcable 
measure  of  diligence  allowed  the  jury  to  find  the  existence  of  a  duty 
in  either  of  these  respects  was  not  specifically  submitted,  and  we  need 
not  now  stop  to  consider.  If  not,  we  come  to  the  third  and  remaining 
suggested  duty,  viz.  to  send  a  reUef  crew  to  meet  this  train.  It  is  fair- 
ly inferable  that  this  relief  must  come  from  Chicago  Junction,  that  a 
regular  train  upon  which  it  could  be  sent  left  at  5:20  a.  m.,  which 
could  meet  and  relieve  this  crew  at  Shelby  Junction,  and  ti«it  between 
midnight  and  5 :20  there  was  no  way  to  send  relief,  except  by  special 
train.  The  practical  question,  and  the  determinative  one  on  this  branch 
of  the  case,  therefore,  was  whether  there  was  such  a  breach  of  duty 
in  not  sending  this  relief  earlier.  Certainly,  after  midnight,  in  a  winter 
storm  and  at  a  mere  junction  point,  it  is  not  to  be  assumed  that  a  re- 
lief crew  can  be  assembled  and  started  at  once,  and,  when  due  allow- 
ance is  made  for  the  inevitable  delay,  the  existence  of  any  duty  to  save 
a  short  time  by  sending  a  special  instead  of  waiting  for  the  regular  is 
by  no  means  clear.  We  are  not  prepared  to  say  that  a  finding  by  the 
jury  that  such  duty  did  exist  would  be  without  support.  On  the  con- 
trary, even  upon  the  present  record,  the  jury  might  have  been  of  the 
opinion  that  there  was  such  a  duty  and  that  it  was  not  observed ;  but, 
under  such  circumstances,  it  is  important  that  the  nature  and  extent 
of  the  legal  duty  should,  be  most  carefully  explained  to  the  jury,  and 
any  confusion  or  ccmfiict  in  the  instructions  is  much  more  difficult  to 
regard  as  clearly  nonprejudicial,  than  in  a  case  where  the  violation  of 
the  law  is  reasonably  clear. 

While  we  apply  here  the  same  rule  of  l^al  duty  to  send  relief  which 
we  applied  in  No.  2910,  yet  the  facts  are  sufficiently  different  so  that 
we  may  well  say  there  was  an  apparent  and  a  clear  breach  of  that  duty 
in  No.  2910,  while  in  this  case  the  proof  of  brejich  does  not  put  it  so 
beyond  doubt  that  we  may  take  it  as  an  established  fact.  In  that  case 
only  one  man  was  needed,  there  were  three  employes  available  for  re- 
lief, and  it  would  have  been  necessary  to  send  an  engine  5  miles  at  the 
end  of  the  afternoon.  In  the  present  case,  six  men  were  necessary  to 
make  a  relief  crew,  it  does  not  appear  that  any  were  available  before 
they  were  sent,  the  distance  was  24  miles,  and  the  time  was  after 
midnight.  More  than  that,  at  least  upon  the  subject  of  sending  relief, 
this  case  involved  only  the  alternative  between  sending  a  special  train 
or  waiting  for  the  regular,  possibly  for  only  a  short  time  after  the 
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Special  coald  have  been  sent,  while  in  No.  2910  there  was  no  such  al- 
ternative. 

[6]  To  summarize  what  has  been  said,  and  for  the  aid  of  the  court 
below  upon  another  trial,  we  construe  the  proviso  in  this  way:  If  it 
is  found  that  there  was  delay  from  an  unavoidable  accident,  or  from  a 
cause  not  known  to  the  railroad  agents  when  the  train  left  Newark,  and 
which  could  not  have  been  foreseen,  then  the  railroad  was  entitled  to 
add  to  the  16  hours  all  the  delay,  no  more  and  no  less,  which  thereafter 
occurred  as  the  result  of  this  cause ;  but  it  was  entitled  to  do  so  only 
if  the  jury  found  the  existence  of  all  these  ctmditions:  (a)  That  from 
the  beginning  of  the  trip,  and  even  before  it  became  apparent,  or 
should  have  become  apparent,  to  the  train  dispatcher  that  there  was 
danger  of  not  finishing  the  trip  within  the  time,  the  railroad  used  rea- 
sonable diligence  to  avoid  delays;  (b)  that  as  soon  as  it  became  ap- 
parent, or  should  have  become  apparent,  that  there  was  any  danger  of 
not  getting  through  on  time,  the  railroad  used  a  very  high  degree  of  ef- 
fort or  extreme  diligence  to  get  the  train  through  to  the  end  of  the 
run  within  the  time  limit ;  (c)  that  as  soon  as  it  became  fairly  probable 
that  excess  service  would  otherwise  be  necessary,  the  railroad  used 
that  same  high  diligence  to  prevent  excess  service,  either  by  la)ring  up 
the  train  or  by  sending  relief  or  in  any  other  practicable  way ;  (d)  that 
continually  and  until  the  service  ended,  the  railroad  used  the  same  high 
diligence  and  by  the  same  means,  to  the  end  that  the  excess  service,  if 
any,  should  be  as  short  as  possible. 

It  must  be  understood  that  what  we  have  said  regarding  the  dili- 
gence required,  after  the  trip  begins,  in  order  to' get  and  to  keep  the 
right  to  excessive  service,  has  been  said  with  reference  to  a  case  where 
"the  delay  was  the  result  of  a  cause  *  *  *  which  could  not  have 
been  foreseen"  when  the  train  left  the  terminal.  Only  upon  the  hy- 
pothesis that  the  jury  finds  the  existence  of  this  preliminary  extreme 
care  does  the  exempting  clause  of  the  proviso  require  construction. 

Since  there  must  be  a  new  trial,  and  the  questions. of  evidence  prob- 
ably will  not  arise  again  in  the  same  shape,  we  do  not  think  it  necessary 
to  pass  upon  them.  The  two  telegrams  and  the  circular  were  received 
as  bearing  on  the  company's  diligence ;  but,  since  the  practical  question 
was  whether  the  relief  was  sent  early  enough,  these  matters  were  at 
most  somewhat  remote.  So,  too,  the  record,  as  it  is  brought  here, 
leaves  us  in  doubt  whether  certain  adverse  comments  upon  some  of  the 
evidence  were  wholly  justified ;  but  these  matters  alone  would  not,  in 
any  event,  justify  reversal. 

The  judgment  is  reversed,  and  a  new  trial  awarded. 
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BIWABIK  SJINTNG  CO.  ▼.  UNITED  STATES, 
(arcult  Oonrt  of  Appeals,  Sixth  Circuit    May  8.  1917.) 
•  No.  2938. 

1.  INTEBNAL    RBVENUB    «=»9 — CORPORATION    EXCISB   TAX — •'INCOME." 

That  Act  Aug.  5,  1009,  c.  6,  §  38,  36  Stat.  112,  does  not  Impose  a  tax 
upon  the  Income  of  corporations,  but  an  excise  tax  measured  by  their 
Income,  cannot  affect  the  meaning  of  the  word  "Income,"  as  used  therein. 

[Bd.  Note.— For  other  cases)  see  Internal  Revenue,  Cent.  Dig.  fS  lJ-28. 

For  other  deflnltions,  see  Words  and  Phrases,  First  and  Second  Series, 
"Income."] 

2.  Ihtebral  BcTENn:  «=9^— Cospobatb  Exoisb  Tax — Taxabus  Inoomx. 

The  receipts  and  accumulations  of  a  business  corivoratlon,  representing 
the  sale  or  conversion  of  Its  capital,  do  not  constitute  taxable  income, 
under  Act  Aug.  K,  190&.  ' 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  SS  13-28.] 

8.  INTXKNAI.  BETXNUX  9=>Q — COBPOBATE  EXCISE  TaX — ^TAXABLE  INCOME. 

Where  Iron  mines  are  located  in  a  district  where  the  mining  la  done  by 
simple  quarJTlng  after  the  overlying  surface  has  been  stripped  off,  and 
the  quantity  of  the  ore  In  the  ground  can  be  measured  with  substantial 
accuracy,  the  selling  price  of  ore  mined  and  sold  In  any  year,  so  far  as  It 
represents  the  actual  value  to  the  mining  company  of  the  ore  In  the  ground 
on  January  1,  1909,  is  not  income,  within  Act  Aug.  5,  1909,  whether  the 
value  of  the  company's  interest  in  the  ore  in  the  ground  is  based  upon  the 
amount  paid  therefor,  or  upon  a  subsequent  appreciation  of  its  market 
value  before  the  taxing  law  went  into  effect. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue^  Cent.  Dig.  t§  13-28.] 

4.   iNTEBNAL  REVENXn!  4=99 — OoBPOEATE  EXCISE  TAX — ^TAXABLK  INOOME. 

That  the  company  was  not  the  owner,  but  only  a  lessee,  did  not  affect 
the  application  of  this  rule,  where  its  Interest  could  have  been  bought  and 
sold,  and  was  salable  on  January  1,  1909,  for  the  amount  adopted  as 
representing  the  value  of  the  ore  in  the  ground,  and  where  at  the  rate 
the  ore  was  being  mined  It  would  all  be  removed  before  the  expiration 
of  the  lease;  the  fact  that  the  lease  might  be  forfeited  or  given  up  not 
making  Income  of  what  wonld  otherwise  be  capltaL 

(Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  SS  13-28.] 

In  Error  to  the  DLstrict  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Oliio;   John  H.  Clarke,  Judge. 

Action  by  the  United  States  against  the  Biwabik  Mining  Company. 
Judgment  for  the  United  States,  and  defendant  brings  error.  Re- 
versed, and  petition  dismissed,  conditionally. 

The  Blwablk  Company  Is  an  (iterating  Iron  mining  company.  In  1910  the 
company  made  its  return  to  the  collector  of  iateroal  revenue,  for  tbe  year 
1910,  as  required  by  the  excise  tax  law  of  August  5,  1909  (36  Stat.  p.  112,  t 
88).  and  paid  the  tax  Indicated  by  the  return.  In  1915  the  United  States 
brought  this  action,  alleging  that  the  return  for  the  year  1910  wrongfully 
omitted  from  Income  the  sum  of  $:^'65,372,  and  asking  a  Judgment  for  1  per 
cent,  of  this  amount.  Judgment  for  the  United  States  was  rendered  in  the 
court  below,  and  the  company  assigns  error.  The  case  was  submitted  to 
tke  District  Judge  without  a  Jury,  upon  an  agreed  statement  of  facts,  and 
presents  only  questions  of  law. 

Tbe  company  was  lessee  of  the  property,  on  which  it  was  operating,  under  a 
mining  lease,  and  under, a  method  of  business  which  has  become  familiar  to 
.us  through  many  cases  which  have  come  to  this  court.    In  these  contracts,  the 

4s»For  oU>«r  casta  tee  lame  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Dtcuta  *  Indexea. 

'  Digitized  by 


Google 


10  342  raOBBAIi  BEPOBTBB 

lessee  Is  privileged  to  remove  ore  upon  the  payment  of  a  certain  price  per 
ton,  called  "royalty."  The  leases  run  for  long  periods  of  years  (In  this  case 
50  years),  and  they  contain  many  provisions  for  regulating  the  rights  of  the 
parties.  The  royalty  U  usually  fixed  for  the  yrbole  period  at  some  standard 
rate  per  ton,  and  if  the  market  conditions  at  the  time  Indicate  a  higher  value 
for  the  ore  In  the  ground  than  the  standard  royalty,  the  lessee  pays,  at  the 
time  of  taking  the  lease,  a  bonus  In  cash  designed  to  meet  so  much  of  this 
advanced  value  as  Is  thought  to  be  sufficiently  permanent.  When  the  lessee 
sells  to  another  operator  his  Interest  In  the  lease^  the  price  is  determined  by 
fixing  the  bonus  to  be  paid,  and  thereupon  the  purchaser  steps  in  to  the 
position  of  the  first  lessee. 

In  1898  the  owner  of  certain  iron  ore  lands  upon  the  Mesaba  Range,  in 
Minnesota,  executed  a  mining  lease  of  this  character.  The  lessee's  rights 
thereunder,  after  some  mesne  transfers,  were  duly  purchased  by  the  BlwaMtc 
Mining  Company,  in  June,  1896,  In  consideration  of  $612,000  cash.  This  con- 
sideration also  covered  certain  other  personal  property  of  the  assignor.  From 
1898  to  and  including  1910,  the  Blvrabik  carried  on  the  operation,  paying  to 
the  lessor  the  prescribed  royalty  of  30  cents  per  ton. 

It  is  also  familiar  that  the  iron  ore  deposits  of  the  Mesaba  Range  are  of 
a  different  character  from  those  In  (most)  other  iron  mining  districts.  The 
ore  Is  not  found  In  veins,  whidi  incline  more  or  less  vertically,  and  which  are 
of  constantly  changing  thickness,  shape,  and  quality,  as  Is  typically  the  case 
with  the  precious  metals ;  nor  does  It  lie,  as  coal  does,  In  comparatively  thUi 
veins,  approaching  the  horizontaL  It  lies  in  horizontal  bodies,  lenticular  in 
form,  comparatively  near  the  surface,  and  the  body  of  the  ore,  except  at  the 
edges  of  the  deposit,'Is  of  a  very  considerable  thickness.  It  Is  soft,  and  it  is 
mined  by  stripping  ott  and  carrying  away  the  overlying  surface,  and  then 
excavating  the  ore  with  steam  shovels.  Sudi  a  so-called  mine  is,  in  truth, 
nothing  more  nor  less  than  a  quarry.  The  quality  of  the  ore  throughout  such 
a  deposit  Is  substantially  constant,  and  the  quantity,  by  the  use  of  diamond 
drills  upon  the  surface  and  t^  simpler  methods  after  It  has  been  stripped, 
can  be  measured  with  snbstential  accuracy.  This  general  situation  has  been 
applied  to  this  case,  by  the  stipulation  of  the  parties  as  follows: 

"(4)  The  Iron  ore  body  on  said  property  lies  in  a  fiat  or  blanket  formation 
from  about  30  to  60  feet  below  the  surface,  and  the  ore  is  mined  by  steam 
shovels  after  the  removal  of  the  surface.  The  boundaries  of  said  ore  body 
and  the  depth,  quantity,  and  quality  of  said  ore  Is  capable  of  determination 
with  extraordinary  accuracy  by  test  pits,  shafts,  and  drilling  from  the  sur- 
face. Prior  to  the  year  1009,  there  had  tteen  mined  and  removed  from  said 
premises  7,420,114  tons  of  iron  ore,  and  In  connection  therewith,  by  drilling 
and  by  standard  recognized  methods,  defendant  had  calculated  the  tonnage 
t^nd  the  quality  of  the  iron  ore  then  still  remaining  upon  the  said  premises,  and 
had  ascertained  that  said  property  contained  6,874,095  tons  of  merchantable 
iron  ore,  all  of  which  was  readily  and  eaaUy  mlnable  and  removable  before 
the  expiration  of  the  date  of  said  contracta,  In  the  year  1948^ 

"(5)  In  the  condition  said  premises  were  in  on  January  l,  1909,  the  contract 
of  April  4,  1898,  and  the  rights  ci-eated  thereby,  exduslve  of  buildings  and 
machinery  on  said  premises,  were  of  the  actual  value  of  53,351,413.81,  and 
the  ore  in  said  property,  considering  the  entire  deposit  thereof  en  bloc,  <m 
January  1,  1909,  was  of  the  value  of  48%  cents  per  ton,  exclusive  of  the 
royalty  of  30  cents  per  ton  provided  for  in  the  lease." 

During  the  year  1910  the  company  mined  and  shipped,  or  otherwise  dis- 
posed of,  544,353  tons  of  such  ore  at  an  average  sale  price  of  $8.10  per  ton. 
Of  this  price,  30  cents  represented  the  royalty,  about  $1.00  the  operating  and 
similar  costs,  4  cents  the  original  bonus  paid  to  the  assignor  of  the  lease 
(plus  interest  and  taxes),  44%  cents  the  additional  value  which,  according  to 
the  stipulation,  the  interest  of  the  company  was  worth  January  1,  1909,  and 
about  40  cents  the  company's  net  profit  over  and  above  these  items. 

Shortly  after  the  excise  tax  law  was  passed,  the  Commissioner  of  Internal 
Revenue,  who  was,  by  law,  charged  with  that  duty,  promulgated  regulations 
■governing  its  collection.  The  presently  material  parts  of  such  regulations, 
as  first  promulgated  and  ^  later  modified,  are  as  follows: 
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Begulation  No.  31,  iBsued  December  3,  1800. 
Article  2,  Gross  Income. 
The  following  definitions  and  rules  are  given  for  determining  the  gross 
income  of  the  various  classes  of  corporations: 

•  ••••••••* 

Sale  of  Capital  Assets. — In  ascertaining  Income  derived  from  the  sale  ot 
capital  assets,  If  the  assets  were  acquired  subsequent  to  January  1,  1909,  the 
difference  between  the  selling  price  and  the  buying  price  shall  constitute  an 
Item  of  gross  income  to  be  added  to  or  subtracted  from  gross  income  accord- 
ing to  whether  the  selling  price  was  greater  or  less  than  the  baying  price.  If 
the  capital  assets  were  acquired  prior  to  January  1,  1909,  the  amoimt  of  in- 
come or  depreciation  representing  the  difference  between  the  selling  and 
buying  price  is  to  be  adjusted  so  as  to  fairly  determine  the  proportion  of  the 
loss  or  gain  arising  subsequent  to  January  1,  1909,  and  which  proportion 
shall  be  deducted  from  or  added  to  the  gross  income  for  the  year  in  which 
the  Sale  was  made.  But  for  the  purpose  of  determining  the  selling  price,  as 
provided  in  this  section,  there  shall  be  added  to  the  price  actually  realized  on 
sale  any  amount  which  has  already  been  set  aside  and  deducted  from  gross 
income  by  way  of  depreciation  as  deOned  In  article  4  and  has  not  been  paid 
out  In  making  good  such  d^reciation  on  the  property  sold. 

Regulatioiw  72-77,  Issned  March  28, 1910,  t^  Treasury  Decision  iio.  1606. 

Depreciation. 

72.  Depreciation  in  value  of  mines  by  the  removal  of  ore,  if  not  otherwise 
ascertainable,  may  be  prorated  as  In  the  case  of  sales  of  capital  assets. 

73.  Depredation  in  value  of  mines  by  the  removal  of  ore;,  if  in  excess  of  6 
per  cent,  of  investment,  to  be  explained  in  return  rendered. 

75.  Corporations  leasing  mines  and  paying  royalties  on  ore  mined  not  en- 
titled to  deduction  for  depreciation.  But  corporations  owning  mines  are  en- 
titled to  allowance  for  depreciation  based  on  fair  estimate,  etc. 

76.  Removal  of  timber  from  timber  lands,  while  depleting  the  lands  to  the 
extent  of  such  removal,,  is  regarded  as  a  change  In  the  form  of  assets  and  not 
a  depredation  within  the  meaning  of  the  act. 

77.  Deduction  on  account  of  depredation  of  property  must  be  based  on 
lifetime  of  property,  its  cost,  value  and  use. 

Regulations  83-92,  Issued  February  14,  1911,  by  Treasury  Dedslon  No.  1675. 
Depreciation  in  Minerals,  OH,  Btc. 
83.  In  case  of  corporations  whose  business  consists  In  part  or  wholly  of 
mining,  produdng  and  disposing  of  deposits  of  nature  (ores,  coals,  gas,  petro- 
leum and  sundry  minerals)  the  conduct  of  such  business  wUl  be  understood  to 
comprehend  two  classes  of  gains  or  losses,  viz.: 

(a)  The  gain  or  loss  resulting  fiom  the  sale  of  capital  assets,  1.  e.,  either  the 
Increment,  or  the  loss,  arising  through  possessing  over  a  period  of  time  the 
investment  in  the  same. 

(b)  The  trading  or  commerdal  gain  attached  to  the  conduct  of  the  industry, 
the  employment  of  working  capital,  the  effort  and  risk  involved. 

8i.  In  the  ascertainment  of  net  income,  deduction  will  be  allowed  for  de- 
predation arising  from  exhaustion  of  deposits  of  ore,  mineral,  eta,  and  for 
depredation  and  obsolescence  of  improvements  In  accordance  with  general 
regulations  respecting  depredation  allowances,  on  the  basis  of  the  original 
capital  Investment  cost  of  the  properties  concerned  to  the  company  reporting. 

85.  A  further  deduction  will  also  be  allowed,  through  not  Including  the  same 
at  all  in  the  item  of  gross  income  (item  3,  Form  637),  for  the  unearned  in- 
crement represented  In  such  properties  as  at  January  1,  1000,  which  will  be 
determined  in  general  as  follows: 

86.  An  estimate  should  be  made  as  of  January  1,  1909,  of  the  fair  market 
value  at  that  date  of  the  minerals,  etc.,  in  deposit.  This  estimate  should  be 
formed  on  the  basis  of  the  disposal  value  of  the  minerals  la  total  and  exclu- 
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sire   of   ralue  of  improvements   and  defrelopment   work.     This  Talnation 
should  also  be  reduced  to  a  unit  value — ^per  ton,  barrel,  t/be.t 

S7.  The  unit  value  as  of  January  1,  1909,  ascertained  as  above  outlined, 
would  Indicate  the  value  to  be  attached  at  that  date  to  the  capital  assets  dis- 
posed of  during  any  calendar  year  succeeding,  nnd  should  be  used  In  de- 
termining the  unearned  increment  at  January  1,  1009,  which  may  be  excluded 
entirely  from  the  item  of  gross  income,  as  before  explained,  In  following  man- 
ner, viz.: 

Value  at  January  1,  1909,  determined  in  manner  outlined, 
of  minerals,  etc.,  which  may  be  removed  and  disposed 
of  in  any  year  subsequent  thereto $ 

Less  the  following:  , 

(a)  Proportion  of  depredation  Charge  applying  to  ex- 

haustion of  minerals  disposed  of,  ascertained  as 

first  e:!cplalned  herein  on  basis  of  original  cost $ 

(b)  ^yalty  paid,  If  any,  on  minerals  disposed  of $ | 

Balance,  being  imearned  increment  at  January  1,  < 

1909,  to  be  excluded  from  gross  Income  Item $ ^ 

88.  The  precise  detailed  manner  in  which  the  estimate  of  value  of  minerals, 
etc.,  as  at  January  1, 1909,  shall  be  formed,  must  naturally  be  determined  upon 
by  each  corporation  interested,  but  formal  record  of  such  estimates,  together 
with  all  sustaining  Information  shall  be  carefully  filed  so  as  to  be  readily 
accessible  for  reference.  Values  as  stated,  as  determined  at  January  1,  1900, 
should  be  used  in  compilation  in  all  subsequent  years'  excise  tax  returns. 
The  question  as  to  whether  it  subsequently  develops  the  property  possessed  a 
greater  quantity  of  mineral,  etc..  reserve  than  Was  in  the  aggregate  estimated 
as  of  January  1,  1909,  Is  immaterial.  Any  excess  which  may  be  developed 
will  be  considered  as  possessing  the  same  value  at  January  1,  1909,  as  that 
which  then  may  have  been  known  to  be  in  the  property. 

89.  Each  excise  tax  return  (Form  637)  should  be  accompanied  with  memo- 
randum settlnig  forth  the  extent  in  amount  of  the  exclusion  made  from  the 
Item  gross  Income  for  unearned  Increment  realized  during  the  year,  as  above 
outlined. 

00.  As  the  amount  to  be  deducted  for  depredation  (paragraph  2  preceding) 
Is  to  be  formed  on  basis  of  the  estimated  reserve  of  minerals,  etc.,  it  follows 
that,  if  it  develops  such  estimate  is  understated,  the  cost  Investment  In  tho 
capital  asset  may  be  wholly  extinguished  before  all  mineral  reserves  are  re- 
moved. When  this  Is  reached,  further  deductions  for  exhaustion  of  minerals 
should  be  discontinued  bflt  in  such  event,  it  will  be  noted,  the  allowance  for 
unearned  Increment  which  iB  to  be  excluded  wtlrely  from  gross  Income  will 
be  correspondingly  Increased. 

91.  In  case  of  corporations  leasing  mines  and  paying  royalties  on  minerals, 
etc.,  removed,  the  royalties  paid  are  to  be  treated  as  expenses  and  deducted  In 
ascertaining  net  Income,  as  provided  In  general  regulations.  Any  leasehold 
investment  which  the  operating  corporation  may  have  In  such  properties, 
either  through  a  payment  originally  made  for  acquirement  thereof  or  for  Im- 
provements made  upon  the  property,  to  be  accounted  for  In  accordance  with 
regulations  governing  depreciation  allowances  and  disposition  of  capital  assets. 

92.  In  respect  to  properties  of  the  character  In  question  which  may  be 
acquired  by  a  corporation  after  January  1,  1909,  a  deduction  will  be  allowed 

s  Note.— Values  as  aforesaid  should  aot  be  estimated  on  the  basis  ot  the  assumed  salable 
value  ot  the  output  under  current  operative  condUlons,  less  the  actual  cost  ot  production, 
because,  as  herelnbetore  stated,  the  selling  price  under  such  conditions  comprehends  a 
profit  both  tor  carrying  the  Investment  In  minerals,  Improvements,  and  working  capital, 
and  for  conducting  operations  In  respect  of  production  and  disposal  ot  product.  The  value 
to  be  determined  as  stated  nuist  be  on  the  basis  of  the  salable  value  of  the  cctlro  deposit 
of  the  aggregate  units  ot  minerals  considered  en  bloo  it  disposed  of  in  that  form.  Nor 
must  such  valuation  comprehend  any  speculative  value  which  might  attach  to  a  sale  ot  the 
minerals  en  bloc;  1.  e.,  a  value  whicb  might  be  obtained  on  the  ground  that  the  future 
would  develop  a  much  greater  reserve  ot  mineral  deposits  than  were  believed  to  exist  at  the 
time  estimate  as  of  January  1,  1909,  was  formed.  Any  value  of  this  latter  character  would 
-attach  obYiouslr  to  such  additional  reservaa  when  developed  In  tntursk 
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only  afl  to  depredation  ttHtdng  from  exhaustion  basis  on  orlg&ial  cost;  no 
exclusion  from  gross  income  can  be  made  for  unearned  Increment,  as  prollt 
arising  In  sale  of  such  capital  assets  applies  wholly  to  the  period  subsequent 
to  January  1,  190&. 

These  regulations  of  February,  1011,  were  again  promulgated  without  ma- 
terial change,  in  December,  1911,  as  Nos.  96-106,  and  remained  in  force  with- 
out diange  until  February,  1913,  at  which  date  original  Nos.  86,  87,  88,  and 
90  were  slightly  amended.  In  compliance  with  these  regulations,  the  Blwablk 
Company  made  the  estimates  required,  and  entered  upon  a  suitable  record 
book  the  foUowtng: 

January  1,  1809. 

Estimated  tonnage  unmlned 6,874,69S 

Total  appraised  valuation  of  unmlned  ores $5,418,822 

Appraised  valnatlon  per  ton .7875 

General  ledger  or  capitalized  value $  267,081 

Fee  owner's  valuation  as  represented  by  royalty $2,062,408 

Net  increment  valne $3,084,331 

Rate  of  general  ledger  or  capltulised  value .03885 

Rate  of  increment  value .44866 

It  thiereafter  maintained  sueh  book  for  each  year,  the  entries  for  1910  being 
as  follows: 

Tonnage  unmlned  January  1,  1910 6,381,874 

This  company's  capitalized  value $  245,993 

This  company's  net  Increment  valut $2,840,795 

Tons  disposed  of  during  the  year  1910 544,353 

Capitaliaed  value  thweof ^     21,148 

Net  iDcrement  value  thereof $  244,223 

Tonnage  unmlned  January  1,  1911 5,787,321 

When  the  company  made  Its  return  for  1910,  it  deducted  from  its  annual 
receipts  for  the  sale  of  ore  the  total  of  this  capitalized  value  and  this  in- 
crement value,  being  $265,372,  treating  these  two  Items  as  being,  not  in- 
come, but  the  selling  price  of  capital  assets,  and  entered  the  remainder 'as  its 
gross  Income.  Prom  this  gross  Income  it  made  the  deductions  permitted  by 
statute,  thus  arriving  at  the  n^  Income,  upon  which  it  computed  and  paid  1 
per  cent  tax.  Upon  these  facts,  the  District  Court  was  of  the  opinion  that  the 
capitalized  value  could  rightfully  be  deducted  before  stating  gross  income,  but 
that  the  increment  value  could  not,  and,  accordingly,  Jndgment  was  rendered 
for  1  per  cent,  computed  upon  the  item  of  $244,223. 

A.  C.  Dustin,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
E.  S.  WerU,  U.  S.  Atty.,  of  Qeveland,  Ohio. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
SATER,  District  Judge. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
proper  application  of  this  statute,  to  facts  more  or  less  analogous  to 
those  now  involved,  has  recently  been  considered  by  the  Supreme  Court 
in  a  line  of  cases  of  which  the  Sargeant  Land  Co.  Case  (lanuarv  15, 
1917)  242  U.  S.  503,  37  Sup.  Ct.  201,  61  L.  Ed.  460,  is  the  latest;  and 
by  this  court  in  Doyle  v.  Mitchell,  235  Fed.  686,  149  C.  C.  A.  106,  and 

in  Cleveland,  etc.,  Ry.  Co.  v.  United  States,  242  Fed.  18, C.  C.  A. 

,  this  day  decided.    The  facts  of  the  present  case  differ  considerably 

from  any  of  the  others,  and  the  inquiry  must  be  whether  the  principle 
of  decision  involved  in  these  cases  may  control  or  indicate  the  result 
to  be  reached  here.  This  statute  measures  taxation  by  net  income. 
It  declares  the  net  income  to  be  what  is  left  after  certain  deductions 
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from  gross  income.  Obviously,  we  can  make  no  headway  in  applying 
this  measure,  until  we  define  "gross  income" ;  and,  it  is  equally  sure, 
we  can  only  learn  what  "gross  income"  is  by  first  defining  "income." 

[  1  ]  It  is  urged  that  we  are  not  concerned  with  the  meaning  of  "in- 
come," because,  under  this  statute,  income  is  not  the  thing  taxed,  but 
is  the  measure  of  taxation.  We  do  not  appreciate  the  force  of  the 
claimed  inference.  "Income"  is  a  word  capable  of  definition.  Of 
course,  its  definition  may  cover  a  variety  of  specific  meanings,  and  its 
context  may  determine  which  specific  meaning  should  be  accepted; 
but  no  reason  has  been  suggested,  and  none  occurs  to  us,  why  the  mere 
fact  that  the  term  is  used  as  a  yardstick  for  measuring  taxation  or 
something  else,  rather  than  as  describing  the  thing  ujIkju  which  the  tax 
rests,  should  indicate  that  one  or  another  specific  meaning  is  the  right 
one.  It  is  well  known  that  Congress  was  driven  to  tax  the  privilege 
(according  to  its  value  as  indicated  by  its  net  income)  because  of  the 
failure  of  the  law  taxing  "income"  directly;  and — ^to  say  thie  least — 
there  can  be  no  presumption  that,  between  the  old  law  and  the  new  one, 
Congress  had  changed  its  idea  of  what  the  word  "income"  meant. 
When  reduced  to  final-terms,  to  say  that  "income,"  in  this  law,  does 
not  mean,  generally,  the  same  thing  as  it  does  in  income  tax  laws,  is  to 
say  that  levying  upon  the  income  of  a  company  a  tax  of  1  per  cent, 
will  produce  $10,  while  levying  upon  the  franchise  of  that  company  a 
tax  of  1  per  cent,  of  its  income  may  produce  $12 ;  and  we  cannot  ap- 
prove that  proposition. 

It  would  have  been  perfectly  natural  for  Congress  to  decide  that 
the  tax  which  it  was  to  impose  upon  the  privilege  should  be  measured 
either  by  the  amount  of  business  done  thereunder  or  by  the  proved  val- 
ue of  the  privilege.  Either  would  have  been  a  logical  basis  for  such 
taxation.  If  the  former  had  been  the  adopted  theory,  the  tax  would 
have  been  measured  by  total  receipts,  or  by  total  sales,  or  by  total  dis- 
bursements, or  by  some  combination  of  these  measurements,  and  any 
thought  of  profits  would  have  been  utterly  foreign  to  the  scheme  of 
measurement.  The  most  casual  inspection  of  the  law  shows  that  this 
theory  was  not  adopted.  On  the  contrary,  all  ordinary  expenses  and 
losses  in  the  conduct  of  the  business  were  expressly  to  be  deducted, 
and  only  the  remainder  was  to  be  taxed.  Whether  this  remainder  hap- 
pened to  be  called  net  income  or  net  profits  was  a  matter  of  no  conse- 
quence ;  by  either  name  it  was  the  same  thing.  It  is  of  the  essence 
of  the  law  that  a  corporation  doing  a  business  of  $100,000  and  making 
$50,000  profit,  is  to  be  taxed  1  per  cent,  upon  that  profit,  less  the  ex- 
emption, or  $450,  while  a  corporation  doing  a  business  of  $10,000,000 
and  making  no  profit  is  not  to  be  taxed  at  all.  It  is  clear  to  a  demon- 
stration that  Congress  deliberately  intended  to  tax  the  franchise  ac- 
cording to  its  actual  value  to  the  user,  as  determined  by  the  annual 
profit  derived  therefrom,  without  regard  to  its  value  as  indicated  by 
the  amount  of  business  done. 

So,  too,  it  is  urged  that  we  should  not  be  concerned  with  this  defini- 
tion, because  the  statute  itself  carefully  defines  what  the  tax  upon  in- 
come shall  be.  As  has  been  pointed  out,  this  idea  rests  upon  a  clear 
misapprehension  of  the  statute;  the  law  does  not  purport  to  do  this  or 
anything  like  this.    The  statutory  cpmput^tion  rests  upon  the  assump- 
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tion  that  we  already  know  what-  income  is  as  distinguished  from  other 
matters ;  otherwise,  it  would  be  impossible  to  state  that  gross  income 
which  is  the  foundation  of  that  statutory  computation. 

[2]  We  therefore  are  confirmed  in  our  opening  statement  that,  to 
rightly  interjwet  this  law,  we  must  interpret  and  define  "income."  It 
must,  by  certain  attributes,  be  distinguished  out  of  the  mass,  or  from 
other  tlungs  with  which  it  is  compared.  Distinctive  definitions  involve 
contrast  Since  the  law  specifies  "income,"  and  not  ".sales,"  or  "re- 
ceipts," or  "capital  and  surplus,"  or  any  other  standard  of  measure- 
ment which  might  have  been  named,  what  should  be  set  over  against 
"income"  to  bring  out  this  distinctive  character?  In  every  case  in  the 
Supreme  Court  and  in  the  lower  courts,  including  and  since  the  Strat- 
ton's  Independence  Case,  it  has  been  assumed  that  the  receipts  and  ac- 
cumulations of  a  business  corporation  are  of  two  classes:  One,  tiiose 
which  constituted  its  gross  income;  and  the  other,  those  which  rep- 
resented the  sale  or  conversion  of  its  capital — and  the  controversy  has 
always  been  as  to  the  respective  definitions  of  those  two  classes.  We 
accept  this  as  the  rightful  criterion,  not  only  because  it  has  been  uni- 
versally accepted,  but  because  we  think  it  must  be  right.  The  only 
alternative  is  to  say  that  all  receipts  from  the  conduct  of  a  business 
according  to  its  intended  plan  are  income.  To  say  this  is  to  destroy 
the  effect  of  carefully  selected  words.  It  would  invcrfve  the  conclusion 
that,  in  case  of  a  company  organized  to  buy  land  and  subdivide  and  sell 
lots,  all  receipts  from  the  sales  of  lots  were  "gross  income,"  even 
though  the  lots  were  all  sold  and  the  invested  capital  not  realized,  and 
that,  since  only  disbursements  made  during  the  year  can  be  deducted, 
the  capital  so  invested  in  oat  year  and  realized  the  next  year  would 
be  taxable  net  income.  So  far  as  words  are  concerned,  it  is  impossible 
tQ  say  that  the  law  did  not  intend  to  go  to  that  very  extent;  but  to 
say  so  would  be  such  a  departure  from  the  administrative  practice  and 
rules  which  have  prevailed  from  the  beginning,  and  from  what  we  think 
the  law  has  always  been  assumed  to  mean  that  we  are  unwillii^  to  take 
so  radicaUa  step. 

[3]  So  we  come  to  what  we  deem  the  decisive  question,  viz.: 

"So  far  as  the  selling  price  of  the  ore  In  1910  represented  Its  actual  value  to 
the  company  In  the  ground  on  January  1,  1909,  was  It  Income  or  was  it  the 
sale  price  of  capital  assets?" 

In  its  general  aspect,  this  question  is  the  same  as  that  discussed  in 
Doyle  V.  Mitchell.  We  may  here  refer  to  that  opinion,  without  repeat- 
ing it  at  length,  for  the  matters  there  stated.  Unless  that  case  was 
wrongly  decided,  the  question  must  be  whether  this  case  is  to  be  dis- 
tinguished in  principle.  Certainly  there  is  no  great  difference  in  the 
inherent  character  of  the  assets  transferred  and^  sold.  The  ore  below 
the  surface  and  the  trees  above  were  interests  in  realty  until  they  were 
severed.  Upon  severance  and  preliminary  treatment,  each  became  the 
raw  material  for  further  process  of  manufacture.  The,  extent  and 
quality  of  each  before  severance  w^ere  determined  by  expert  appraisal. 
Each,  before  severance,  had  a  known  and  realizable  market,  value. 
Each  had  been  purchased  in  its  unsevered  form  by  the  company  taxed, 
and  each,  while  still  in  that  form,, had  increased  m  market  value  after 
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Ae  purchase  and  before  the  law  was  passed,  and  had  then  further  in- 
creased before  severance,  and  in  each  case  the  market  value  when  the 
law  went  into  effect  had  been  ascertained  and  stated  accurately  and  in 
good  faith.    What  are  the  distinctions  urged  ? 

The  first  is  that  the  company  was  a  mining  company,  and  not  a  manu- 
facturing company.  The  law  makes  no  such  distinction,  and  there  can 
be  no  magic  in  the  word  "mining"  as  part  of  a  corporate  name.  Where 
a  mining  business  is  of  the  character  described  in  the  Stratton's  Inde- 
pendence Case,  it  is  clear  enough  that  there  is  great,  if  not  insuperable, 
difficulty  in  ascertaining  the  value  of  the  ore  in  the  ground  at  a  fixed 
date.  The  whole  subject  may  well  be  thought  too  speculative  to  jus- 
tify attributing  to  "depletion  of  capital"  any  ore  which  had  been  remov- 
ed. The  annual  operations  of  such  a  mine- are  expected  to  and  often 
do  develop  new  ore  bodies  of  even  greater  value  than  those  removed. 
Not  only  are  the  value  and  the  extent  of  the  ore  in  place  unknown,  but 
the  cost  of  removal  is  highly  uncertain,  since  it  will  depend  upon  un- 
known and  constantly  changing  conditions.  The  same  considerations 
apply  more  or  less  perfectly  to  the  gas  and  oil  operations  and  to  the 
coal  mining  which  have  been  considered  in  decided  cases.  These  things 
are  so  typical  of  mining  operations,  as  a  class,  that  perhaps  we  should 
apply  to  everything  belonging  in  that  general  class  a  general  rule 
which  will  prevent  an  appraisal  of  the  ore  in  place  as  a  capital  asset 
at  the  beginning  of  the  period.  The  present  case  does  not  belong  in 
that  class.  The  parties  have  stipulated  to  the  extent  and  value  of  the 
ore  in  the  ground  on  January  1,  1909.  Nothing  could  be  more  definite 
or  certain.  As  was  said  in  the  statement  of  facts,  this  was  a  quarrying 
operation.  It  involved  no  elements  of  uncertainty,  except  those  future 
contingencies  which  affect  the  value  of  all  raw  materials.  In  spite 
of  the  name  of  the  company,  the  business  more  nearly  approximated 
manufacturing  than  it  did  mining,  as  the  latter  term  is  commonly 
understood. 

[4]  It  is  next  said  that  the  company  was  not  the  owner,  but  only  a 
lessee — indeed,  the  internal  revenue  department  made  this  the  control- 
ling fact,  since,  by  its"  rules  and  regulations,  it  permitted  mining  com- 
panies who  owned  the  fee  of  the  lands  in  which  the  ore  was  located  to 
treat  as  capital  assets  the  value  of  their  ore  in  the  ground  at  the  begin- 
ning of  the  year,  if  they  were  able  to  ascertain  that  value,  but  the  de- 
patrment  refused  to  extend  this  ruling  to  cases  where  the  mining  com- 
pany was  only  a  lessee.  (Regulation  75,  supra ;  but  see,  also,  regula- 
tion 91,  supra.)  It  is  difficult  to  appreciate  the  supposed  distinction. 
This  company  was  removing  500,000  tons  per  year.  The  deposit  was 
6,000,000  tons.  There  were  30  years  remaining  of  the  period  permit- 
ted for  removal.  The  lessee's  interest  could  be  and  had  been  bought 
and  sold,  and  it  had  been  salable  for  the  stipulated  price  at  the  begin- 
ning of  the  taxing  period.  Counsel  for  the  government  has  not  pointed 
out  the  reason  for  this  distinction  made  by  the  department.  We 
suppose  it  must  lie  in  the  thought  that,  since  the  lease  may  be  forfeit- 
ed or  given  up  before  the  .ore  is  all  removed,  the  annual  operations 
must  be  treated  as  an  annual  purchase  from  the  lessor,  at  the  ro3'alty 
price,  of  the  amount  each  year  removed,  and  so  all  the  value  realized 
above  the"  royalty  must  be  income  for  the  year.    We  doubt  the  force 
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of  this  construction.  It  comes  to  saying  that  what  would  otherwise 
have  been  capital  at  the  beginning  of  the  year  must  not  be  so  treated, 
because  tbe  company  might  have  elected  or  been  compelled  to  forfeit 
to  one  who  had  an  underlying  claim,  or  to  saying  that  the  owner  of 
mortgaged  mining  property  could  not  consider  the  existing  value  of  his 
equity  as  his  capital,  because,  if  conditions  changed,  he  might  lose  it  by 
foreclosure.  We  think  that,  the  lessee  of  such  property  and  under 
such  a  lease  is  as  much  entitled  as  is  the  owner  of  the  fee  to  treat  the 
value  of  his  interest  in  the  ore  in  the  ground  at  the  beginning  of  the  tax 
period  as  his  capita] — indeed,  the  lessee's  right  to  do  so,  is,  in  some  re- 
spects, the  stronger  of  the  two,  as  hereafter  pointed  out.  Such  a  leasev 
as  applied  to  this  situation,  is  in  every  substantial  way  pfo  tanto  a  pur- 
chase. 

Finally,  it  is  urged  that  this  case  is  controlled  by  the  decision  of  the 
Supreme  Court  in  the  Sargeant  Land  Company  Case.  The  mining 
leases  involved  in  that  case  and  in  this  one  seem  to  be  identical  in  sub- 
stance, and  it  is  now  said  with  great  plausibility  that  the  ore  in  the 
ground  and  affected  by  such  a  lease  belongs  partly  to  the  lessor  and 
partly  to  the  lessee,  and  that,  if  the  interest  of  the  lessor  is  not  capital 
assets,  no  more  is  the  interest  of  the  lessee,  and  that;  if  the  receipts 
of  the  former  are  income,  so  must  those  of  the  latter  be.  We  are  con- 
vinced that  the  analogy  between  the  two  cases  is  stiperficial  and  not 
substantial.  In  that  case  the  Supreme  Court  had  to  determine  whether 
the  royalties  received  by  the  lessor  were  income  or  were  a,  depletion  ©f 
capital.  Many  considerations  led  to  the  conclusion  that  they  must  be 
treated  as  income.  The  contract  was  a  "lease,"  the  receipts  were  "roy- 
alties," and  royalties,  being  rentsds,  are  inherentiy  income,  and  have 
been  commonly  so  considered.  All  these  things  seem  to  have  affected 
the  conclusion,  of  the  court,  but,  after  all,  the  dominating  thought  ap- 
pears to  be  that,  when  land  is  devoted  to  mining,  it  is  put  to  only  one 
of  those  productive  uses  of  which  it  is  capable,  and  that  the  product 
of  the  use  should  be  called  income.  The  land  itself  is  the  chief  thing ; 
after  the  mining  is  finished,  the  land  remains  suitable  for  other  uses ; 
and  the  fact — if  it  is  a  fact — ^that  the  minerals  are  the  greater  part  of 
its  value  cannot  operate  to  make  the  incidental  overshadow  the  prin- 
cipal. These  reasons  do  not  apply  at  all  to  the  case  of  tht  lessee  whose 
existing  interest,  at  the  beginning  of  the  taxing  period,  over  and  above 
the  royalty  which  he  must  pay,  amounted  to  $3,000,000;  his  entire 
interest  was  each  year,  as  far  as  he  went,  consumed  and  exhausted  for- 
ever; he  did  not  have  remaining  the  principal  thing,  the  land,  which 
he  could  put  to  some  other  use;  the  receipt  in  1910  of  his  January  1, 
1909,  interest  in  the  ore  was  not  the  oflfshoot  and  income  of  his  prop- 
erty; it  was  the  transformation  and  eating  up  of  the  very  property, 
and  of  the  whole  of  it.  We  therefore  think  that  applying  the  principle 
of  the  Sargeant  Case  results  in  holding  that  these  receipts  were  from 
the  sale  of  capital  assets  and  not  from  income. 

It  results  in  our  opinion  that,  as  exemplified  in  its  1910  operations, 
the  Biwabik's  40  cents  a  ton  profit  was  income,  upon  which  it  was 
properly  taxed,  and  which  tax  it  has  paid ;  bi^t  that  its  4  cents  per  ton 
"capitalized  value"  and  its  45  cents  per  ton  "increment  value,"  existing 
January  1,  1900,  but  realized  during  1910^  were  not  income,  and  that 
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these  items  were  rightly  omitted  f  rcMn  its  report.  We  see  no  distinc- 
tion between  that  value  of  its  interest  in  the  ore  as  existing  January 
1,  1909,  which  was  based  upon  the  amount  it  had  actually  paid  there- 
for, and  that  value  of  its  other  interest  in  the  same  ore  at  the  same  time, 
which  had  resulted  from  the  appreciation  of  its  market  value  before 
the  taxing  law  went  into  effect. 

The  judgment  below  must  be  reversed.  Ordinarily,  a  new  trial 
would  be  awarded ;  but  the  record  seems  to  indicate  that  there  is  per- 
manent agreement  uptm  all  material  facts,  and,  if  so,  a  new  trial  would 
be  unnecessary.  Unless,  before  the  mandate  goes  down,  counsel  for 
the  government  indicates  a  desire  for  a  new  trial,  the  order  will  be  that 
the  judgment  be  reversed,  and  the  court  below  directed  to- dismiss  the 
petition.  This  disposition  of  the  matter  will  then  be  of  such  final  char- 
acter that  the  case  will  be  ripe  for  review  by  certiorari,  if  Ae  Supreme 
Court  should  think  review  advisable. 


CLEVELAND,  C,  C.  &  ST.  L.  RY.  CO.  v.  'ONITBD  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  8,  1017.) 

No.  2029. 

1.  INTEBWAL    RbVEWTTE    ®=»9 — OOBPOEATION    EXCISE    TaX — "INCOME." 

Where  ft  railroad  company  purchased  stock  In  another  company  prior  to 
January.  1,  1900,  for  Investment,  and  not  for  sale,  but  sold  sudi  atock  at  a 
profit  subsequent  to  January  1,  1900,  such  profit  was  not  "income,"  within 
Corporation  Tax  Act  Aug.  5,  1909,  c.  6,  i  38,  36  Stat  112,  except  to  the 
extent  that  the  selling  price  exceeded  the  ascertained  market  value 
on  January  1,  1909;  but  to  that  extent  the  selling  price  constituted  In- 
come, it  appearing  that  the  stock  had  a  regular  fixed  stock  market  value. 

[Ed.  Note. — IV>r  other  cases,  see  Internal  BevMiue,  Cent  Dig.  if  13-28. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
"Income."] 

2.  Interfax.  Revenue  «=90 — Go&pobation  Excise  Tax — "Iroomk" 

The  word  "income,"  In  the  Corporation  Tax  Lew,  Impoelng  on  excise  tax 
measured  by  Income,  means  the  same  as  in  prior  laws  imposing  a  tax  on 
Income. 

(Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  H  13-28.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Southern  District  of  Ohio ;  Howard  C.  HoUister, 
Judge. 

Action  by  the  United  States  against  the  Cleveland,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company.  Judgment  for  the  United  States 
on  a  directed  verdict,  and  defendant  brings  error.  Reversed  and  re- 
manded, with  instructions. 

George  Hoadly,  of  Cincinnati,  Ohio,  for  plaintiff  in  error. 
Edward  K.  Bruce,  Asst.  U.  S.  Atty.,  of  Cincinnati,  Ohio. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SES- 
SIONS, District  Judge. 

«s»For  ether  cas«i  ««•  aam*  topic  *  KBT-NUHBUR  in  all  K*r-Namb«raa  Dlgwta  *  IndOM 
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PER  CURIAM.  In  1900  the  railway  purchased  30,000  shares  of 
the  Chesapeake  &  Ohio  stock  for  $981,427.92..  On  January  28,  1909, 
it  soM  this  stock  for  $1,795,719.  The  difference  it  credited  on  its  books 
to  profit  and  loss;  It  did  not  include  any  portion  of  this  {>rofit  in  its 
return  for  the  year  1909,  under  the  Corporation  Tax  Act  (36  Stat, 
112),  and  the  government  brought  this  suit  to  recover  the  tax  of  1 
per  cent.  The  court  below  directed  a  verdict  for  the  plaintiff,  and  the 
railway  company  assigns  error. 

[1]  The  proper  construction  of  this  statute  in  the  respects  now  sub- 
stantially involved  has  been  considered  by  us  iti  Doyle  v.  Mitchell,  235 
Fed.  686,  149  C.  C.  A.  106,  and  in  Biwabik  Min.  Co.  v.  United  States, 
242  Fed.  9,  opinion  filed  this  day.  In  those  cases  we  have  given  the 
reasons  for  our  conclusion  that  the  sum  received  during  1909  for  capital 
assets  sold  during  that  year  cannot  be  considered  as  income  under  this 
act,  excepting  to  the  extent  by  which  it  exceeds  the  ascertained  market 
value  of  those  assets  on  January  1st  of  that  year.  The  principles  dis- 
cussed and  adopted  in  these  cases  necessarily  lead  to  the  reversal  of 
this  judgment,  excepting  with  regard  to  the  mcreascd  value  which 
accrued  after  January  1st. 

In  the  Doyle-Mitcnell  Case  it  was  argued  that  the  assets  there  in- 
volved were  acquired  for  the  purpose  of  sale,  and  we  said  that,  with 
such  assets,  it  was  customary  to  take  inventories  at  stated  periods, 
and  that  only  by  so  doing  could  we  find  any  workable  system  of  de- 
termining the  net  income  of  such  a  business.  The  assets  now  in- 
volved were  not  of  that  character.  They  were  bought  for  investment, 
and  not  for  current  merchandising;  but  it  appears  by  the  stipulation 
of  fact  that  the  stock  had  a  regular,  fixed  stock  market  value  of  $57 
per  share  on  December  31,  19^.  This  fact' supplies  the  lack  of  in- 
ventory; and,  in  every  general  aspect,  the  impropriety  of  treating  as 
income  a  gain  which  had  occurred  before  the  taxing  period  began 
is  plainer  with  respect  to  property  like  this,  bought  for  quasi  permanent 
investment,  than  with  reference  to  raw  materials  for  manufacture. 
That  this  stock  was  capital  assets,  under  any  definition  of  that  phrase, 
is  too  plain  for  question. 

[2]  The  railway  insists  that  the  rule  of  Gray  v.  Darlington,  15 
Wall.  63,  21  1,.  ad.  45,  requires  us  to  exclude  from  the  income  for 
1909  even  the  gain  that  accrued  during  that  year.  The  precise  point 
decided  in  Gray  v.  Darlington  was  that  the  accretions  in  value  during 
the  previous  years  were  not  income  for  the  year  in  which  the  prop- 
erty was  sold;  but,  doubtless,  some  of  the  language  of  the  opinion 
would  indicate  that  such  accretions  were  not  income,  even  for  the  year 
in  which  they  happened.  We  are  not  inclined  to  extend  the  real  judg-' 
ment  of  that  case,  so  as  to  cover  the  gain  on  the  Chesapeake  &  Ohio 
stock  from  January  1  to  January  28,  1909.  It  is  true  that,  as  said 
in  the  Biwabik  opinion,  we  see  no  reason  for  thinking  in  an  abstract 
way  that  "income,"  in  the  Corporation  Tax  Law,  does  not  mean  the 
same  thing  as  "income"  in  prior  income  taxing  laws ;  but  there  is  no 
practicable  way  of  ascertaining  the  income,  for  a  given  period,  of  a 
business  corporation  with  a  great  variety  of  assets,  except  by  com- 
paring market  values  at  the  beginning  and  end  of  the  period,  and,  as 
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pointed  out  in  the  other  cases,  this  has  been  the  administrative  inter- 
pretation of  this  law  from  the  beginning. 

The  judgment  is  reversed,  and  the  case  remanded,  with  instructions 
to  enter  a'  new  judgment,  which  shall  include,  on  account  of  this 
Chesapeake  &  Ohio  stock  profit,  the  tax  upon  only  the  balance  above 
$57  per  share. 


KAHMANN  4  McMURBY  v.  ^TNA  INS.  CO.  OF  HABTFORD,  tX>NN. 

(Circuit  Court  of  Appeals,  Fiftb  CSrcult.    Mardi  28,  1917.    Bebearlag  Denied 

April  28,  1917.) 

No.  2893w 

1.  Inbukancx  e=>48l — ^Mabire  Issurance — Constbuctive  Totai  Loss. 

Whatever  may  constitute  a  constructive  total  loss  under  the  terms  of 
a  marine  policy,  It  is  not  Incumbent  upon  the  Insured  to  raise  and  dock  a 
vessel  and  have  her  repaired.  In  order  to  ascertain  whether  or  not  tJie 
repairs  will  cost  the  per  cent,  of  her  agreed  value  named  In  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig,  S§  1259-1261.] 

2.  Insurance  4=9484 — ^Extent  or  Loss  aud  Liabilitt  of  Insubbb— Marine 

Insubanob. 

A  policy  of  insurance  on  a  tug  provided  that  in  case  of  a  loss  the  in- 
sured use  every  efCort  to  safeguard,  recover,  and  repair  the  vessel,  and 
that  If  they  did  not  the  Insurer  might  cause  it  to  be  recovered  and  repair* 
ed  for  the  account  of  the  insured,  oontrlbutlng  Its  own  part  of  the  ex- 
pense. i;iie  tug  struck  on  obetnictlon  and  vras  sunk,  resting  on  some 
stumps,  which  caused  further  injury  by  straining  and  twisting.  A  sur- 
veyor employed  by  the  owners  reported  that  the  vessel  was  not  worth  re- 
pairing, and  they  gave  notice  to  the  Insurer  of  abandonment  The  in- 
surer refused  to  accept  the  surrender,  but  proceeded  to  have  the  tug 
raised  and  repaired,  and  then  tendered  to  the  insured  on  condition  of  the 
payment  of  a  sum  claimed  to  be  due  from  them  for  the  repairs.  With- 
out waiving  the  right  of  abandonment,  they  requested  a  detailed  state- 
ment of  the  account,  and  that  a  few  days'  test  be  made  to  determine 
whether  the  boat  had  been  restored  to  as  good  condition  as  before  the 
accident.  These  requests  were  not  compiled  vrlth,  and  they  brought  suit 
on  the  policy.  Held  that,  whether  or  not  they  had  the  right  to  abandon  in 
the  first  place  as  for  a  constructive  total  loss,  their  requests  were  reason- 
able, and  they  could  not  be  required  to  accept  the  vessel,  unless  the  con- 
ditions offered  were  compiled  With. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  }  1261.] 

8.  Insurance  ^=>398 — Acts  Avoiding  Polict — Waives. 

A  claim  by  the  insurer  of  a  vessel  that  the  policy  bad  been  avoided  by 
its  assignment  after  a  loss  Ael<t  waived,  where  the  Insurer  proceeded  to 
raise  and  repair  the  vessel  under  the  provisions  of  the  policy  and  demand- 
ed contribution  from  the  insured. 
[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  1083.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;   Ruf us  E.  Foster,  Judge. 

Suit  in  admiralty  by  Kahmann  &  McMurry  against  the  .Stna  In- 
surance Company  of  Hartford,  Conn.  Decree  for  respondent,  and  li- 
belants appeal.     Reversed. 

For  opinion  below,  see  236  Fed.  430. 

4s>For  other  caaei  see  same  topic  *  KBY-NUMBBS  In  all  K«7-Namb«red  Dlcests  t  ladezea 
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John  D.  Grace,  of  New  Orleans,  La.,  for  appellant. 
Percy  S.  Benedict  and  Frank  Wm.  Hart,  both  of  New  Orleans,  La. 
(Bernard  McCloskey,  of  New  Orleans,  La.,  on  the  brief),  for  appellee. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

BATTS,  Circuit  Judge.  Kahmann  &  McMunj,  appellants,  insti- 
tuted this  suit  upon  a  policy  of  marine  insurance,  issued  by  the  .-Etna 
Insurance  Company,  appellee,  on  the  tug  Greyhound.  The  policy  was 
for  $2,500,  and  fixed  the  value  of  the  vessel  at  $3,000.  For  the  differ- 
ence between  the  value  as  fixed  and  the  face  of  the  policy  the  owners 
became  coinsurers.  Other  pertinent  provisions  of  the  policy  are  here- 
after noted.  While  plying  in  the  Atchafalaya  river,  on  January  23, 
1908,  the  vessel  struck  an  obstruction;  a  hole  in  the  starboard  bow 
resulting.  She  was  put  in  to  shore  and  lines  were  made  fast  to  the 
bank.  Syphons  were  rigged  up,  but  she  immediately  filled  with  water.- 
She  settled  on  stumps  amidship,  listing  outboard.  After  sinking,  the 
roof  of  the  cabin  and  the  funnel  could  be  seen ;  the  water  on  the  shore 
side  being  from  6  to  10  feet  deep,  and  on  the  outside  from  20  to  30 
feet.  ■ 

Libelants  telegraphed  the  day  of  the  accident  to  respondent's  agents 
at  New  Orleans,  notifying  them  that  the  boat  had  sunk,  and  thereafter 
that  she  was  a  total  wreck.  On  the  26th  day  of  Jamiary  a  representa- 
tive of  respondent  viewed  the  vessel,  and  shortly  thereafter  operations 
to  raise  her  were  begun.  On  February  7th  libelants  made  formal 
abandonment  td  respondent  of  all  their  nghts  in  the  wreck,  and  at  the 
same  time  they  indorsed  on  the  policy  an  assignment  to  Capjt.  Victor 
Von  Schoeler  of  all  their  rights,  title,  and  interest  in  the  policy,  sub- 
ject to  its  conditions.  On  February  12th  agents  of  respondent  address- 
ed a  letter  to  libelants,  in  Which  they  stated  that  transfer  of  ownership 
had  voided  the  policy,  and  notified  them  of  "the  cancellation  of  the  pol- 
icy in  accordance  with  its  terms."  On  the  same  day,  however,  the 
same  representatives  wrote  the  attorney  for  libelants,  directing  atten- 
tion to  section  5  of  the  policy,  calling  upon  libelants  to  name  a  sur%-eyor, 
and  giving  notice  that,  in  default,  a  surveyor  would  be  appointed  by  the 
respondent,  who  would  cause  the  vessel  to  be  surveyed  at  the  ex- 
pense of  libelants.  In  accordance  with  this  demand,  Capt.  Mark  A. 
Morse  was  appointed  inspector  by  the  libelants,  and  on  the  15th  day  of 
February,  1908,  he  made  a  report  from  which  are  taken  statements 
■  as  follows : 

"Tbe  boat  ahowB  signs  of  baring  been  severely  strains},  as  the  caulking  is 
banging  out  of  ber  seams,  whicb  is  evidence  tbat  the  hull  was  and  is  strained 
and  twisted.  A  complete  survey  cannot  be  made  imtil  the  boat  is  dry-docked, 
and  she  should  be  cleaned  of  the  sediment  deposited  over  ber  and  In  her  hull ; 
but  tbe  examination  made  by  me  of  ber  condition  as  she  lies  shows  that  she  Is 
worthless,  and  in  my  opinion  not  worth  repairing.  Ber  machinery  is  In  such 
a  rusted  condition,  and  so  covered  with  sediment  deposited  thereon  while  this 
vessel  was  sunk,  that  It  will  be  necessary  to  take  the  machinery  apart  and 
dean  It  up^  to  determine  whether  it  has  sustained  such  damage  as  will  im- 
giwlr  its  use." 

He  further  reported : 

"The  cabin  or  xtpper  works  are  destroyed,  and  must  be  rebuilt.  There  is  a 
hole  Ux  ber  starboard  bow.  where  a  snag  penetrated,  causing  the  boat  to  sink." 
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This  report  was  duly  delivered  to  attorneys  for  respondent.  None 
of  the  statements  was  at  this  time  or  afterwards  disputed,  but  some  of 
the  conclusions  were  contested.  It  developed  that  employes  of  respond- 
ent intentionally  destroyed  the  cabin  to  facilitate  the  raising  of  the 
vessel.  This  report  of  Capt.  Morse  was  made  after  the  vessel  had  been 
raised.  Immediately  thereafter  the  tug  was  taken  from  the  scene  of  the 
wreck  and  docked  in  the  yard  of  Drackett  &  Terrebonne,  at  Morgan 
City.  On  February  26,  1908,  a  survey  was  made  by  Capt.  Albert 
Toumer,  John  R,  Eirackett,  and  T.  J.  Collins,  and  they  detailed  the  re- 
pairs which  they  considered  necessary  to  put  the  vessel  in  good  sea- 
worthy condition.  On  May  25th  they  made  a  report  to  the  effect  that 
the  repairs  indicated  had  been  made  to  their  entire  satisfaction,  and  the 
opinion  was  expressed  that  the  vessel  was  in  a  good  and  seaworthy 
condition.  Libelants  had  no  notice  of  these  surveys.  One  of  the  sur- 
veyors was  a  member  of  the  firm  which  repaired  the  vessel.  One  of  the 
surveyors  testified  that  the  vessel  was  "river-wortiiy,"  as  distinguished 
from  seaworthy. 

After  the  report  of  Capt.  Morse  had  been  received  by  respondent's 
agents,  they  wrote  to  their  attorneys,  who  sent  the  letter  to  attorneys 
for  libelants,  stating  that  the  damaged  parts  of  the  Greyhound  would  be 
duly  repaired,  and  the  boat  put  in  as  good  condition  as  before  the  ac- 
cident. This  letter  further  stated  that  the  expenses  incident  to  the  re- 
pairs would  amount  to  only  a  few  hundred  dollars,  and  suggested  that, 
under  the  terms  of  the  policy,  these  repairs  would  have  to  amount  to 
$2,250  in  order  to  justify  an  abandonment.  The  letter  further  stated 
that,  in  accordance  with  the  terms  of  the  policy,  the  assured  having 
neglected  to  recover  or  repair  the  vessel,  they  would  continue  the  opera- 
tions already  begun,  and  cause  the  vessel  to  be  repaired  for  account 
of  the  assured,  and  stating  that  due  settlement  would  be  made  in  ac- 
cordance with  the  terms  of  the  policy.  In  response,  attorneys  for  the 
libelants  wrote  to  attorneys  for  respondent: 

"They  [Mehle  &  KauBler,  agMits]  made  no  mention  of  the  fact  that  Capt 
Morse  reported  that  the  bull  was  twisted  and  strained.  If  your  clients  under- 
stood what  would  be  necessary  to  properly  take  out  the  twist  and  strain,  they 
would  not  have  suggested  a  sum,  which  will  not  be  sufficient  to  eren  clean  up 
and  paint  the  boat  in  a  proper  manner,  as  n  sum  suUlclent  to  rebuild  this  ves- 
sel." 

The  letter  continued  to  the  effect  that  the  abandonment  theretofore 
made  was  still  insisted  upon,  and  a  claim  for  total  loss  persisted  in,  and 
gave  notice  that  all  costs  and  expenses  incurred  since  the  abandonment, ' 
and  all  costs  and  expenses  which  might  thereafter  be  incurred,  would 
be  at  the  sole  cost  and  expense  of  respondent. 

After  the  repairs  were  made  by  Drackett  &  Terrebonne,  a  letter  was 
addressed  on  March  31,  1908,  by  the  attorneys  for  respondent  to  the 
attorney  of  the  owners  of  the  tug,  in  which  they  notified  the  latter  that 
the  Greyhound — 

"is  now  lying  at  Morgan  City,  La.,  thoroughly  repaired,  in  flnt-dass  condition, 
and  that  she  is  hereby  tendered  to  your  clients  upon  payment  by  them  of 
the  sum  of  $5;i6.71,  their  proportion  under  the  terms  of  this  policy.  The  boat 
is  in  possession  of  Messrs.  Drackett  &  Terrebonne,  at  Morgan  City,  and  we 
stand  ready  at  any  time,  upon  the  payment  of  the  aforesaid  amount  of 
$536.71  to  Uehle  &  Kausler,  agents,  to  give  a  written  order  upon  said  Drack- 
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ett  &  Terrebonne  for  the  dellrery  of  said  tug  Greyhound.  Ttls  notice  Is 
sent  as  a  formal  notice  of  tender  of  delivery,  although  you  have  heretofore 
declared  an  abandonment  of  tiie  boat.  In  event  we  do  not  hear  from  you  in 
48  hours,  we  shall  take  such  action  In  the  premises  as  we  deem  expedient,  in 
order  to  minimize  any  further  damages,  if  any.  We  Inclose  a  statement  of 
bow  the  amount  of  $53S.71  is  arrived  at." 

In  response  to  this  letter,  attorneys  for  the  libelants,  on  April  14th, 
wrote  to  attorneys  of  respondent: 

"In  the  matter  of  the  tug  Greyhound,  will  say  that  my  clients  are  advised 
that  the  tug  Greyhound  is  not  in  substantially  as  good  order  and  condition  as 
Immediately  preceding  the  accident  which  resulted  in  wrecking  her;  that 
because  of  the  fact  that  this  vessel  at  the  time  of  her  loss  was  bung  up  over 
two  stumps,  situated  about  amidships,  which  sustained  practically  her  whole 
weight,  and  resulted  In  hogging  her  to  such  an  extent  that,  notwithstanding 
the  repairs,  such  as  they  are,  made  by  your  clients,  she  will  after  a  short  time 
drop  both  her  ends.  My  clients  are  desirous  of  learning  if  you  will  consent  to 
a  few  days'  test  to  satisfy  you  on  that  point.  Still  further.  If  the  gross  amount 
for  which  you  seek  to  hold  the  owners  is  correct  as  to  the  cost  of  raising  and 
repairing  of  this  vessel,  then  the  abandonment  heretofore  made  was  fully 
justified,  even  to  the  extent  of  the  repairs  already  made  which  are  by  no 
means  sufflcient.  I  would  like  to  have  troai  you  a  detailed  account  of  the 
amount  you  seek  to  charge  my  clients  with." 

In  response  to  this  letter  attorneys  for  respondent  wrote: 

"We  are  wlUlng  to  allow  the  tug  Greyhound  a  <loA  tdtl,  and  a  two  hours' 

test  in  the  river,  provided  that  at  test  aikd  trial  we  may  be  represented  by 

Capt  Walter  Thompson,  of  the  New  Orleans  Drydock." 

On  May  26th  attorneys  for  respondent  sent  to  the  attorney  for  the 
libelants  tiie  report  heretofore  referred  to  of  the  surveyors  with  ref- 
erence to  the  repairs.  Responding  to  this  the  attorney  of  the  libel- 
ants wrote: 

"TOils  Is  the  first  knowledge  c*  any  kind  that  I  or  my  clients  have  had  of  a 
survey  had  by  the  underwriters.  We  were  not  represented,  and  afforded  no 
oi^>ortunity  to  be  represented,  as  we  were  Justly  entitled  to  be.  Therefore 
we  refuse  to  recc^gnlze  anything  had  or  done  thereby.  As  your  clients  declin- 
ed to  afford  my  clients  a  running  trial  of  the  boat,  we  will  not  consider  the 
vessel  in  proiwr  condition.  Still  further,  as  there  has  never  been  a  formal 
adjustment  of  all  the  costs  and  expenses  incurred,  we  do  not  concede  that  yon 
have  presented  any  account  which  we  are  legally  bound  to  consider..  I  an 
Instructed  to  say  that,  unless  this  matter  Is  speedily  settled  without  further 
umiecessary  delay,  I  will  be  required  to  bring  suit  under  the  policy  to  recover 
the  full  amount  of  the  policy  as  in  case  of  total  loss." 

On  May  28th  the  attorney  for  the  libelants  wrote  to  attorneys  for  the 
respondent : 

"Tour  offer  of  a  dock  trial  and  a  two  hours'  running  test  will  not  aftord  a 
sufflcient  test  of  fastenings,  etc.  My  clients  contend  that  because  of  the  way 
in  which  the  tug  Greyhound  was  hung  up  amidships,  with  consequent  fore 
and  aft  overhang  and  straining,  that  It  would  be  Impossible  to  make  the  vessel 
sufficiently  strong  and  tight  to  enable  her  to  retain  her  shape,  but  that  the 
vibration  of  her  engines  is  bound  to  cause  the  vessel  to  again  drop  her  for- 
ward and  stem  ends,  cause  her  to  leak  badly  &nd  prove,  not  only  unsea- 
worthy  In  the  extreme,  but  absolutely  worthless  as  a  vesseL  The  trial  my 
clients  desire  was  one  which  would  prove  or  disprove  the  foregoing  contention. 
We  are  advised  that  even  now  the  vessel  is  In  such  a  leaky  condition  that 
tlie  services  of  a  watchman  are  necessary  to  keep  her  from  dnklng,  and  that 
she  is  so  worthless  aa  a  vessel  that,  i^ion  inquiry  by  the  agents  of  the  Insur' 
ance  oompany  If  the  persons  who  repaired  this  vessti  and  retain  Its  custody 
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for  your  dtents  could  sell  her  for  his  bill,  he  was  adTlsed  that  she  was  not 
worth  It  You  offered  to  give  a  written  order  upon  Dradiett  Ik  Terrebonno 
for  the  delivery  of  the  boat  to  my  clients  *upoa  the  payment  by  them  of  the 
sura  of  five  hundred  and  thlrty-slr  'i/ioo  dollars,"  which  you  say  is  their  pro- 
portion under  the  terms  of  the  policy.  My  clients  deny  that  the  boat  is  In  a 
condition  to  justify  a  tender  of  her,  and  that  the  abandonment  made  to  you 
was  and  is  Justified;  that  if  the  abandonment  was  not  Justified  that  your 
clients  have  no  right  to  impose  the  conditions  insisted  upon ;  and  again  that  if 
It  was  possible  to  restore  the  vessel  to  the  condition  she  was  In  before  her  loss, 
and  that  you  have  done  so,  all  of  which  is  denied,  even  then  you  would  have 
no  right  to  Insist  upon  payment  in  the  sum  named  by  you,  and  direct  the 
people  In  whose  custody  you  placed  this  wreck  to  not  give  it  up  until  said 
sum  Is  paid  to  them." 

Paragraph  8  of  the  policy  is  as  follows: 

"There  shall  be  no  abandonment  as  for  a  constructive  total  loss  in  conse* 
quence  of  any  loss  or  damage,  unless  the  cost  of  the  necessary  repairs  re^ 
quired  solely  by  the  disaster  (exclusive  of  the  cost  of  raising  or  rescuing  the 
vessel  and  taking  her  to  the  dock  and  any  other  general  average  charges) 
be  equivalent  to  seventy-five  per  cent,  of  the  agreed  value  of  the  vessel,  as  speci- 
fied herein ;  nor  shall  there  be  any  right  to  abandon  on  account  o£  said  vessel 
grounding  or  being  otherwise  detained." 

It  is  insisted  by  respondents  that  the  circumstances  which  would 
justify  abandonment  as  for  a  constructive  total  loss  did  not  exist ;  that 
the  expenses  of  repair,  excluding  the  cost  of  ra:ising  and  docking  the 
vessel,  were  less  than  25  per  cent,  of  the  value  of  the  vessel,  instead  of 
75  per  cent.,  as  required  by  the  provision  as  to  abandonment.  It  is  ar- 
gued by  libelants  that  the  abandonment  clause  is  in  conflict  with  the 
lingHsh  and  American  rules  as  to  what  constitutes  a  total  constructive 
loss,  and  that,  being  at  variance  with  the  substantial  purposes  of  the 
policy  as  a  contract  of  indemnity,  the  clause  is  void.  It  is  certainly 
true  that,  under  the  terms  of  this  clause,  a  contract  intended  to  be  one 
of  indemnification  might  become,  instead,  a  substantial  liability  of  the 
insured.  Under  its  terms  as  written,  the  cost  of  raising  and  docking 
the  ship  might  exceed  the  amount  of  the  insurance  or  the  value  of  the 
vessel,  and  yet  the  vessel  not  be  regarded  as  a  constructive  total  loss. 
As  the  case  may  be  disposed  of  upon  other  issues,  it  is  not  necessary 
to  consider  the  validity  of  this  clause. 

[1]  Whatever  may  constitute  a  constructive  total  loss,  it  is  not  in- 
cumbent upon  the  insured  to  raise  and  dock  a  vessel  and  have  her  re- 
paired, in  order  to  ascertain  whether  or  not  the  repairs  will  constitute 
75  per  cent,  of  the  agreed  value  of  the  vessel.  The  effort  at  abandon- 
ment, or  the  intention  to  abandon,  may  be  in  entire  good  faith,  notwith- 
standing it  subsequently  appear  that  the  repairs  might  be  made  for  a 
lesser  percentage  than  that  required  by  the  policy  as  the  measure. 

[2]  The  facts  in  this  case  do  not  indicate  a  lack  of  good  faith  on 
the  part  of  the  owners  in  notifying  the  insurers  that  the  property  would 
be  abandoned  as  for  a  total  loss.  No  question  has  been  raised  as  to  the 
facts  stated  by  Capt.  Morse  in  his  report  upon  the  vessel.  While  his 
conclusions  may  not  be  accepted,  his  statement  of  facts  is  unquestioned. 
He  reported  (Record,  page  179) : 

"The  boat  is  In  a  very  bad  condition,  almost  a  c«H&plete  wreck;  the  cabin 
or  upper  works  are  destroyed  and  ntaat  be  rebuilt.  There  is  a  h<de  in  her 
starboard  bow  ivbere  a  snag  penetrated,  causing  the  tWAt  to  Blnk.    Ibis  hole 
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Is  covered  hy  a  patch  put  on  by  the  wreckers  while  the  boat  was  snbmerged, 
and  Is  apparently  tight;  otherwise,  the  boat  Is  In  a  leaky  condition.  As  the 
boat  lies.  It  Is  ImposslWe  to  locate  these  leaks,  which  makes  It  necessary  to 
keep  a  close  watch  night  and  day,  pniriplng  at  Intervals.  The  boat  shows 
signs  of  having  been  severely  strained,  as  the  caulking  Is  hanging  out  of  her 
seams,  which  Is  evidence  that  the  hull  was  and  is  strained  and  twisted. 
*  *  *  Her  machinery  Is  In  such  a  rusty  condition,  and  so  covered  witb 
sediment  deposited  thereon  while  this  vessel  was  sunk,  that  it  will  be  neoes- 
aaiy  to  take  the  machinery  apart  and  clean  It  up,  to  determine  whether  It 
has  sustained  Bodx  damage  as  wlU  impair  Its  use." 

In  addition  to  making  this  report,  Capt  Morse  testified  as  to  what 
he  saw  upon  the  occasion  of  his  survey : 

"She  had  been  hanging  on  some  parUcular  point,  and  the  overhanglnjf 
weight  in  the  water  had  strained  her  so  that  the  planking  was  twisted  from 
the  timbers,  and  the  oaknm  was  hanging  out  of  her  seams  all  around  above 
water,  that  you  could  see.  There  was  not  a  great  deal  of  her  above  water, 
only  three  or  four  seams,  and  those  seams  showed  that  the  planks  were 
twisted  from  the  timbers,  and  the  oakmd  was  all  falling  out"  "It  [the 
strained  and  twisted  condition]  started  from  one  end,  and  It  was  ft  gradual 
twist  from  her  bow  to  her  stem — complete  twtept.  It  was  more  in  evidence 
Just  around  her  Immediate  stem.  Her  stem  bung  way  over,  down,  very 
much  on  her  starboard  side — starboard  quarter,  at  least."  "The  planks  were 
started  from  the  timbers,  the  planking  was  started  and  loose,  and  on  the  In- 
side, just  immediately  under  her  decks,  her  main  room  de^k  clamps  showed 
signs  of  straining.  You  could  not  see  anything  below  in  the  inside  of  the 
boat,  because  she  was  full  of  mud  and  dirt  of  all  kinds;  but,  from  what  was 
in  sight,  there  was  evidence  of  her  being  badly  strained."  "It  was  a  gener- 
al twist  and  strain  of  the  boat,  so  they  [deck  and  stiffening  clamps]  were 
loosened  from  the  timbers;  the  fastenings  were  all  loosened."  "She  was  mak- 
ing water  very  freely.  The  main  hole  in  the  starboard  bow  that  snagged  the 
boat  had  been  patched  up  by  divers  from  the  outside,  and  It  was  compara- 
tively tight;  but  the  general  condition  of  the  boat  below,  under  the  boilers 
and  around,  was  such  that  the  water  was  coming  through.  You  could  see  the 
water  coming  into  her;  she  had  to  be  pumped  frequently,  they  oould  not 
leave  her,  day  or  night;  she  had  to  be  pumped  right  along,  liiey  had  to 
keep  a  man  day  and  night  to  keep  her  from  sinking." 

In  answer  to  the  question  as  to  whether  it  was  possible,  by  putting 
this  vessel  on  dry  dock,  straightening  her,  and  caulking  the  seams 
hard,  for  her  to  subsequently  retain  a  straight  position  when  launched 
in  the  water,  Capt.  Morse  replied : 

"No,  aiz;  she  would  go  back  and  take  that  twist.  If  you  took  her  ont  and 
caulked  her  as  you  describe,  and  put  her  back  in  the  water,  she  would  be 
comparatively  tight,  but  it  would  not  be  permanent." 

Capt.  Morse  had  been  sdected  to  make  this  inspection  under  the 
terms  of  the  policy,  and  the  former  report  made  by  him,  and  the  con- 
ditions found  by  him,  would  seem  to  have  amply  justified  the  libelants 
in  giving  notice  of  abandonment  of  the  vessel  as  for  a  constructive 
total  loss.  Paragraph  5  of  the  policy  provides  for  proceedings  in  case 
of  loss: 

"In  case  of  loss  resulting  from  any  peril  covered  under  this  policy,  the 
assured  shall  use  every  effort  for  the  sijfeguard  and  reosvery  of  said  vessel, 
by  employing  such  means  as  can  be  obtained  for  that  purpose,  and,  if  recov- 
ered, shall  cause  the  same  to  be  forthwith  repaired;  and  in  case  of  neglect  or 
refusal  on  the  part  of  the  assured,  or  the  agents  or  asslgn.s  of  the  assurtMl,  to 
adopt  prompt  and  efficient  means  for  the  safeguard  and  recovery  of  saltl  ves- 
sel, or  to  repair  said  vessel  when  recovered,  then  the  said  insurers  are  here- 
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by  authorized  to  Interpose  and  have  said  vessel  repaired,  If  she  has  been  re- 
covered, or  to  recover  said  vessel  and  cause  the  sanfe  to  be  repaired  for  ac- 
count of  assured,  to  the  cost  of  which,  after  making  any  and  all  reductions 
referred  to  In  clause  6  of  the  printed  part  of  this  policy,  said  company  shall 
contribute  In  proportion  as  the  sum  herein  Insured  bears  to  the  agreed  value 
stated  In  this  poUcy.    •    •    •  " 

Whether  the  insured  were  justified  in  treating  the  wreck  as  a  total 
loss,  and  refusing  to  have  her  repaired  or  not,  the  policy  provided  for 
the  contingency  of  such  refusal,  and  the  insurers  acted  upon  the  au- 
thority given  them  in  that  contingency.  Notwithstanding  the  very  ap- 
parently bad  condition  of  the  vessel,  and  notwithstanding  the  fact  that 
the  mere  raising  of  her  and  getting  her  to  dock  cost  approximately 
one-third  of  the  ^reed  value  of  the  vessel,  she  was,  under  the  provi- 
sions just  mentioned,  raised,  taken  to  the  shipyard,  and  repaired. 
These  repairs  were  in  accordance  with  the  survey  heretofore  referred 
to,  of  which  the  libelants  had  no  notice;  and  after  the  repairs  were 
completed,  what  is  called  a  tender  of  the  vessel  was  tnade  to  the  in- 
sured, conditioned  upon  the  payment  of  $536.71.  Prior  to  this  tender 
another  survey  was  made  by  the  same  inspectors,  again  without  any 
notice  to  the  insured.  This  report  stated  that  the  vessel  was  in  a  good 
and  seaworthy  condition.  During  the  interval  between  the  wreck  and 
this  tender  the  insured  had  persisted  in  their  action  of  abandonment. 
The  insurers,  on  the  other  hand,  acted  upon  the  assumption  that  the 
circumstances  authorizing  abandonment  did  not  exist. 

When  the  conditional  tender  was  made,  the  insured  asked  for  an 
opportunity  of  ascertaining  whether  or  not  the  conclusion  of  Capt. 
Morse  that  the  vessel  had  been  so  strained  that  it  could  not  be  prop- 
erly repaired  was  warranted.  This  request  for  a  test  was  based  upon 
the  assumption  that  the  vessel,  having  been  stayed  by  stumps  amid- 
ships, her  bow  on  the  port  side  being  held  up  by  lines  to  the  bank,  and 
her  stern  being  in  deep  water,  all  of  the  planks  and  fastenings  of  the 
vessel  were  strained  from  their  proper  position,  and  that  the  vessel 
was  so  seriously  hogged  that,  while  she  might,  after  repairs,  have  the 
appearance  of  being  seawortiiy,  the  vibrations  of  the  engine  would 
cause  the  seams  to  almost  immediately  open,  and  that  she  would  at 
once  go  down  at  both  ends.  The  contention  does  not  seem  to  be  an 
unreasonable  one,  and  the  insured  were  certainly  warranted  in  appre- 
hending that  the  views  of  Capt.  Morse  (admittedly  a  person  of  capacity 
and  experience)  were  justified  by  the  facts.  This  request  for  a  test 
was  refused ;  the  insurers  proposing  as  a  substitute  to  permit  a  dock 
trial  and  a  running  test  of  two  hours  on  the  river. 

There  was  also,  at  the  time  of  the  tender,  a  suggestion  by  the  at- 
torney for  the  libelants  that  no  proper  statement  had  been  made  of 
the  expenditures  incurred,  or  said  to  have  been  incurred,  by  the  re- 
spondent. The  terms  of  the  policy  gave  to  the  insurers,  who  acted 
under  the  provisions  of  paragraph  5,  a  lien  upon  the  vessel  for  any 
amount  which  might  be  due  as  a  result  of  the  repairs  made  by  them. 
In  the  alternative,  it  permitted  them  to  have  a  personal  claim  against 
the  insured.  The  insurers  were  amply  protected  in  their  expenditures ; 
at  least,  they  were  amply  protected,  except  upon  the  assumption  that 
the  vessel  was  incapable  of  being  put  in  a  proper  condition  by  the 
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«xpencHtures  made  by  them,  and  that  circumstances  authorizihg  aban- 
donment existed.  The  policy  did  not  contemplate  that,  whenever  the 
insurers,  acting  upon  the  authority  given  them  by  par^raph  5,  had 
expenditures  made,  the  insured,  without  opportunity  to  ascertain  the 
extent  or  effect  of  these  repairs,  and  without  opportunity  to  ascertain 
the  cost  of  the  repairs,  would  have  to  pay  any  amount  demanded  and 
take  the  vessel.  With  characteristic  solicitude  for  the  insurers,  the 
policy  provides  that,  whenever  repairs  are  made  by  the  owner,  all 
claims  for  repairs  should  be  accompanied  by  vouchers,  and  by  the  oath 
or  affirmation  of  the  master  that  such  repairs  were  actually  made 
necessary  by  the  accident.  The  policy  contains  no  corresponding  pro- 
vision as  to  repairs  made  by  the  insurer ;  but  certainly  the  insured  in 
such  case  had  the  right  to  make  the  very  reasonable  demand  expressed 
in  the  letter  of  the  attorn^  of  libelants,  and  certainly,  unless  some 
effort  were  made  to  meet  this  reasonable  demand,  ^e  insured  would 
'  be  relieved  from  consequences  which  otherwise  might  result  from  the 
refusal  to  accept  the  vessel  when  tendered.  Also  the  insured,  war- 
ranted by  the  report  of  the  inspector  in  the  belief  that  the  loss  was 
total,  and  in  the  belief  that  such  repairs  as  were  possible  (not  involv- 
ing entire  reconstruction  of  the  vessel)  would  not  be  permanent  in 
their  results,  but  that  in  a  very  short  time  the  vessel  would  again  be 
unseaworthy,  were  justified  in  demanding  the  test  which  they  re- 
quested before  taking  over  the  vessel. 

The  reasonableness  of  the  demands  of  libelants  is  further  indicated 
by  the  facts  developed  after  the  conditional  tender.  It  is  now  con- 
ceded that  the  demand  as  to  ^e  amount  to  be  paid  by  the  libelants 
was  excessive.  It  is  suggested  that  this  was  a  mere  mistake.  This, 
was  doubtless  the  case,  but  the  mistake  was  a  substantial  one,  and 
one  which  would  have  been  ascertained,  and  could  have  been  corrected, 
if  the  reasonable  request  of  the  insured  had  been  met.  The  insurers 
could  very  well  have  afforded  to  make  an  unconditional  tender,  inas- 
much as  they  were  amply  protected  by  the  lien  upon  the  vessel,  and 
by,  in  the  alternative,  a  charge  against  the  owners.  There  was  no 
reason  for  the  tender  being  at  all  conditional ;  and  certainly,  if  a  con- 
dition was  to  be  imposed,  it  should  have  been  one  measured  by  the 
rights  of  the  insured. 

The  request  of  the  insured  that  they  be  permitted  to  make  a  test  of 
the  vessel  was  entirely  reasonable,  and  the  refusal  to  acquiesce  in 
this  request  indicated  a  lack  of  confidence  on  the  part  of  the  insurer 
in  the  result  of  the  work  which  had  been  done  in  the  way  of  repairs. 
The  subsequent  history  of  the  vessel  strongly  suggests  that  the  views 
primarily  expressed  by  Capt.  Morse  were  correct,  and  the  evidence  in- 
dicates that  after  the  repairs  were  made  the  effect  of  the  strains  of 
which  he  spoke  was  easily  discernible.  Capt.  Morse  testified  to  the 
following  effect: 

"I  saw  this  vessel  In  the  water  after  tbey  had  worked  on  her  at  the  ship- 
yard. I  did  not  go  aboard  of  her."  "Q.  At  the  distance  from  which  you  saw 
her,  what  was  her  condition  In  regard  to  the  vessel's  being  in  line?  A.  She 
wait  not  in  line.  She  stlU  appeared  to  be  dropped  down  at  the  stern  and 
twisted;  ahe  still  appeared  to  be  bogged  and  twisted." 
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This  Statement  referred  to  a  condition  ejcisting  very  shortly  after  the 
repairs.  Capt.  Morse  also  testified  that  Mr.  Drackett,  the  shipbuilder, 
stated  to  him  that  he  would  not  take  the  vessel  for  what  it  cost  to  repair 
her.  Asked  as  to  the  effect  of  running  the  engine  on  a  vessel  which  had 
sustained  injuries-  such  as  the  Greyhound  had  sustained,  which  had 
been  worked  on  to  the  extent  she  had  been  worked  on,  and  which 
still  had  a  twist  or  kink  in  the  hull  to  the  extent  that  he  saw  in  her, 
Capt.  Morse  testified: 

"Well,  If  ber  engines  were  running,  and  not  In  fit  condition  to  stand  the 
vibration,  she  would  go  right  back  Into  ber  former  sbape  and  leak.  The 
caulking  would  not  be  tlgbt." 

Asked  what  would  be  the  proper  course  for  the  shipwright  to  take 
out  of  the  hull  such  a  twist  as  he  saw  in  the  Greyhound,  he  replied: 

"Tbe  course  would  be  to  pnt  her  on  straight  blocks,  and  take  a  twist  out 
of  ber,  sboe  It  out  of  ber,  or  screw  It  out  of  her,  whatever  method  would  be 
adopted;  there  are  different  methods." 

He  stated  that  it  would  be  necessary  to  probably  renew  the  plank-* 
ing  where  it  was  strained,  and  put  in  new  fastenings,  new  clamps,  and 
new  planking;  that  when  a  hull  has  such  a  twist  as  the  Greyhound  had, 
the  fastenings  are  strained  in  every  direction ;  that  his  impression  was 
that  it  would  be  necessary  to  have  a  new  stern  and  a  new  frame  to 
mnke  the  Greyhound  a  strong  boat ;  that  the  Greyhpund  was  in  such 
condition  that  she  could  not  have  been  put  in  dry  dock  and  her  plank- 
ing and  timbers  put  in  the  condition  in  which  they  were  originally; 
and  that  they  would  have  to  be  taken  out  and  new  ones  put  in.  He 
also  stated  that,  after  having  seen  the  vessel  after  the  repairs,  he  had 
no  reason  for  changing  his  opinion,  primarily  expressed,  to  the  effect 
that  she  was  not  worth  repairing. 

Capt.  Thomas  L.  Morse  testified  that  he  saw  the  Greyhound  while 
she  was  in  the  shipyard,  and  stated  to  the  proprietor  that — 

"he  has  a  pretty  hard  Job  to  overcome,  that  tbe  boat  was  pretty  badly  twist- 
ed, and  that  be  would  have  to  do  a  great  deal  of  work  on  ber,  and  that  I  did 
not  think  he  could  get  her  straightened  out  again." 

He  testified  that  after  the  repairs  were  made  the  Greyhound  was 
laid  up  alongside  an  abandoned  vessel  belonging  to  his  company.  He 
noticed  that  she  had  water  in  her;  that  she  was  on  a  mud  flat,  and 
could  not  sink  further,  and  stated: 

"She  was, worth  what  she  would  bring  for  old  Junk — a  couple  of  hundred 
dollars." 

It  appears  from  the  evidence  that  after  the  repairs  were  made,  and 
notwithstanding  the  fact  that  a  watchman  was  kept  aboard  the  tug,  she 
sank  as  far  as  the  mud  would  permit  Some  year  or  more  afterwards 
she  became  a  total  wreck  by  reason  of  a  great  storm. 

To  offset  these  specific  statements  of  Capt.  Morse  and  the  actual  ex- 
perience of  the  Greyhound  is  the  testimony  of  Mr.  Drackett,  who  re- 
paired her,  and  Mr.  Collins  and  Mr.  Toumer,  who  reported  on  her  con- 
dition, that  the  vessel  was,  after  repairs,  in  better  condition  than  before 
the  accident.  It  may  be  that  the  testimony  is  not  conclusive  as  to  the 
condition  of  the  vessel  after  the  repairs,  and  especially  with  reference  to 
her  condition  as  compared  to  the  condition  prior  to  the  accident;  but 
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it  certainly  indicates  that  the  insured  were  not  unreasonable  in  request- 
ing that  tests  should  be'made  of  her. 

Assuming  that  the  abandonment  was  not,  under  the  terms  of  the 
policy,  justified  as  of  a  constructive  total  loss,  and  that  the  insurers 
were  warranted  in  raising  the  tug  and  having  her  repaired,  there  was 
an  obligation  on  their  part  to  make  a  proper  showing  to  the  insured  as 
to  the  amount  of  expenditures  made,  and  the  further  obligation  of 
turning  the  vessel  over  to  the  owners  in  as  good  condition  as  prior  to 
the  accident.  While  the  duty  is  Upon  the  libelants  to  prove  their  cause 
of  action,  this  obligation  would  seem  to  be  sufficiently  met  by  proof 
that  the  accident  occurred  under  conditions  which  imposed  liability 
upon  the  insurance  comjpany;  that  the  company,  under  the  terms  of 
the  policy,  took  charge  of  the  vessel ;  that  the  company  refused  to  re- 
store the  vessel  to  insured,  except  upon  payment  of  a  sum  in  excess 
of  what  was  due ;  that  the  company  refused  to  give  an  opportunity  to 
the  insured  to  ascertain  whether  or  not  the  vessel  was  in  the  condition 
in  which  it  was  prior  to  the  accident ;  and  that  it  is  no  longer  possible 
for  the  insurers  to  restore  the  vessel. 

[3]  After  the, accident  the  insured  made  a  transfer  of  the  policy  to 
Capt.  Von  Schoeler,  indorsing  this  transfer  on  the  back  of  the  policy. 
A  provision  of  the  policy  is  to  th^  effect  that: 

"This  policy  sball  become  void  *  *  *  upon  any  assignment  of  tbia 
policy,  •  *  •  luteas  notice  Is  giv^n  to  this  oompany,  and  the  same  be  ap- 
proyed  and  indorsed  berepn  in  wilting  by  an  officer  or  duly  authorized  agent 
of  the  c<w>pany." 

The  assignment  having  been  made,  notice  was  given  to  the  com- 
pany ;  without  any  suggestion  of  any  injury  resulting  to  the  company 
from  such  assignment,  and  without  assigning  any  reason  for  such  ac- 
tion, the  company  declared  the  policy  void  because  of  the  assignment 
made  to  Von  Schoeler.  It  wiU  not  be  necessary  for  us  to  consider 
whether  such  a  provision  in  the  policy  can  be  arbitrarily  used  to  defeat 
rights  which  have  already  arisen  thereunder.  It  is  enough  to  say  with 
reference  to  the  matter  under  consideration  that,  after  having  declared 
the  policy  voided  by  reason  of  this  assignment,  the  insurers  raised  and 
docked  the  vessel  and  had  her  repaired,  and  made  demands  upon  the 
insured  for  the  costs  of  the  repairs.  They  (the  insurers)  treated  their 
cancellation  as  ineffective ;  and,  since  the  insured  had  not  complained 
of  this,  we  see  no  reason  why  we  should  take  a  different  view. 

The  judgment  of  the  District  Court  will  be  reversed,  and  judgment 
here  rendered  for  the  libelants  in  the  amoimt  of  their  policy,  with 
interest 
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lANDON  V.  CLARK  et  aL 
(Ctrcnli:  Court  of  Appeals,  Second  Circuit.    February  27,  1917.) 

Na  120. 

1.  JUDOSfENT  ^=3743(2) — Matters  Coi^cltided — Evidence  Conbidehed. 

The  Jnrtgment  of  a  state  court  and  the  evidence  In  the  record  on  which 
It  was  based  considered,  and  held  not  to  sustain  the  allegations  of  com- 
plainant that  the  title  to  certain  real  estate  In  controversy  in  the  present 
suit  was  thereby  adjudicated,  and  became  res  Judicata  as  between  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  f{  1052,  1253, 
1276,  1284.] 

2.  BOUNOABIES  €=>14 — WaTEBS  and  WATEH  COUBSKS — OONBTRrCTION   OF  tiAK- 

GUAOE. 

Under  the  law  of  New  York,  a  deed  which  fixes  a  point  In  the  western 
boundary  of  the  land  conveyed  at  the  place  where  a  ditch  empties  Into  a 
pond,  "thence  along  the  east  shore  of  said  pond,"  did  not  convey  any  part 
of  the  land  under  the  waters  of  the  pond,  but  the  shore  line  constitutes  the 
boundary. 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Ceut  Dig.  ft  10!2-107.1 

Appeal  from  the  District  Court  of  the  Uaited  States  for  the  South- 
em  EMstrict  of  New  York, 

Suit  in  equity  by  Thomas  Durland  Landon  against  Elizabeth  Clark 
and  Mary  F.  Clark.  Decree  for  defendants  on  cross-bill,  and  com- 
plainant appeals.    Affirmed. 

The  plaintiff  is  a  citizen  of  the  state  of  New  Jersey.  Tbe  defendants  are 
citizens  of  the  state  of  New  York.  The  plaintiff  alleges  that  he  Is  tbe  owner 
in  fee  simple  and  in  possession  as  sole  owner  of  certain  lands  and  water  and 
lands  under  water  in  and  under  what  is  known  as  "Wlckham's  Pond,"  in  the 
town  of  Warwick,  in  the  coiuity  of  Orange,  and  state  of  New  York.  He  also 
alleges  that  the  defendants  without  any  right  whatsoever  claim  an  Interest  In 
the  premises.  Tbe  plaintiff  asks  that  a  decree  be  entered  adjudging  that  tbe 
defendants  and  each  of  them  have  no  estate,  right,  title,  or  interest  whatsoever 
In  the  said  lands  and  water  and  lands  under  the  water,  and  that  the  title  of 
plaintiff  thereto  is  good  and  valid,  and  the  defendants  be  forever  restrained 
from  asserting  any  dalm  whatsoever  In  and  to  the  said  lands  and  water  and 
lands  under  water  as  described. 

The  defendants  deny  that  the  plaintiff  is  or  ever  has  been  In  possesslcm,  and 
they  allege  that  they  themselves  are  and  for  more  than  30  years  last  past  have 
been  owners  In  fee  and  in  possession  ot  the  property.  They  declare  that  for 
more  than  100  years  last  past  they  and  their  predecessors  In  title  have  owned 
the  property  In  fee,  and  used,  occupied,  and  held  the  sam&  They  ask  that 
fl  decree  be  entered  denying  title  In  tbe  plaintiffs  and  establishing,  title  in 
defendants. 

The  District  Judge  dismissed  the  bill  and  entered  a  decree  upon  the  cross- 
bill. It  adjudges  that  the  plaintiff  had  no  right,  title,  or  interest  whatsoever 
In  the  premises  described,  and  that  tbe  title  of  defendants  to  the  same  is  good 
and  valid,  and  tbe  plaintiff  is  enjoined  and  restrained  forever  from  asserting 
any  claim  whatsoever  in  or  to  any  of  the  said  lands  and  water  and  lands 
under  water  so  owned  and  possessed  by  the  defendants. 

The  following  is  the  opinion  of  Learned  Hand,  District  Judge: 

This  case  now  comes  up  upon  a  new  bill  and  answer  of  the  same  sort  as 
that  before  the  Circuit  Court  of  Appeals  in  221  Fed.  841,  137  C.  C.  A.  399. 
Tbe  plaintiff  again  depends  upon  the  Judgment  in  Clark  ▼.  Durland,  decided 
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in  the  Supreme  Ck>urt  of  New  York,  but  adds  to  his  proof  the  evidence  taken  in 
that  action,  thus  seeking  to  show  that  the  defendant  therein,  Jesse  Durland, 
had  threatened  an  entry  upon  the  present  locus  in  quo,  and  that,  tbl^  entry 
being  undisputed,  the  complaint  could  not  have  been  dismissed,  except  upon 
the  findings  in  Justlflcatloa  which  were  actually  made.  Therefore,  the  plain- 
tiff says,  he  has  at  the  present  trial  shown  that  the  findings  were  necessary  to 
the  disposition  of  the  controversy,  and.  If  so,  then  of  course  they  form  a  good 
estoppel.  That  such  evidence  is  admissible  for  that  purpose,  so  long  as  it 
does  not  contradict  the  record,  no  one  disputes.  Russell  v.  Place,  94  U.  S. 
606,  24  Ij.  Ed.  214.  The  question  therefore  arises  whether  the  evidence  shows 
that  Jesse  Durlund  actually  had  threatened  entries  ui>on  the  present  locus  in 
quo.  The  complaint  in  the  state  court  alleged  that  the  defendant  therein 
bad  committed  trespasses  upon  "the  premises  above  described,"  which  included 
both  the  8-acre  piece  and  the  locus  In  quo,  and  that  he  threatened  to  con- 
tinue to  do  so ;  in  especial  that  he  took  ice  off  the  pond  in  January,  1893,  and 
threatened  to  continue  to  do  so.  These  allegations  the  defendant  denied,  ex- 
cept as  to  the  cutting  of  ice  at  the  time  laid  In  the  complaint  which  he  Justified, 
and  which  both  sides  agree  was  only  upon  the  8-acre  piece. 

Now,  it  is  quite  obvious  that  if  Clark  sued  Durland  to  enjoin  threatened  en- 
tries upon  both  the  8-acre  piece  and  the  locus  in  quo,  and  was  beaten,  one  only 
of  four  possible  situations  could  have  existed:  First,  Durland  might  not  have 
threatened  an  entry  on  the  8-acre  piece,  and  might  have  threatened  one  on 
the  locus  in  quo,  which  entry  he  Justified ;  second,  he  might  not  have  threat- 
ened an  entry  on  the  locus  In  quo,  and  might  have  threatened  one  on  the  8-acre 
piece  which  he  Justified ;  third,  he  might  not  have  threatened  an  entry  upon 
elUier  lot ;  fourth,  he  might  have  threatened  an  entry  on  both,  and  Justified 
as  to  each.  Here  It  was  expressly  found  that  Durland  did  enter  on  the  8-atre 
piece  (finding  II),  which  entry  he  Justified  (finding  I) ;  therefore  the  first  and 
third  possibilities  are  eliminated.  If  the  fourth  possibility  was  the  real  one, 
the  plaintiff  here  wins;  If  the  second  was  the  real  one,  the  Judgment  is  not 
an  estoppel.  As  the  plalntlfif  has  the  burden  upon  that  issue,  the  evidence  on 
the  trial  must  therefore  supply  the  omission  In  the  Judgment  roll,  by  eliminat- 
ing the  second  possibility  and  showing  that  Jesse  Durland  had  in  fact  threat- 
ened an  entry  on  the  locus  In  quo  if  the  plaintiff  is  to  succeed. 

That  the  Clarks  Interpreted  Durland's  position  as  covering  both  parcels  of 
land  appears  beyond  controversy  in  the  complaint,  but  the  answer  traversed 
the  allegations  of  past  trespass  and  of  threatened  future  trespass,  except  the 
entry  of  the  8th  and  9th  days  of  January,  1893,  which  was  concededly  on  the 
8-acre  piece.  The  third  article  of  the  answer  alleged  most  vaguely  the  own- 
ership "of  a  certain  portion  of  said  Wlckham's  Pond,"  which  would  ordinarily 
be  taken  to  Include  only  so  much  as  was  necessary  to  Justify  the  admitted  en- 
try, though  it  might  have  been  actually  meant  to  Include  the  locus  in  quo.  It 
is  quite  dear,  therefore,  that  the  cause  went  to  trial  upon  the  issue,  among 
others,  whether  Durland  had  entered,  and  was  threatening  to  enter,  the  locus 
In  quo.  In  order  that  the  findings  In  Justification  of  such  an  entry  may  operate 
as  an  estoppel,  It  must  appear  that  the  Issue  of  the  threatened  entry  was  de- 
cided in  favor  of  the  Clarks.  The  only  express  finding  on  the  subject  concerns, 
not  any  threatened  entry  at  all,  but  a  past  entry  upon  the  &-acre  piece  (finding 
II).  While  this  Is  not  conclusive,  it  Is  significant  that  the  Appellate  Division 
(35  App.  Dlv.  312,  65  N.  T.  Supp.  14)  on  appeal  from  the  first  Judgment  express- 
ly declined  to  consider  the  Interpretation  of  the  deed  to  the  east  farm,  on  the 
ground  that  It  was  not  necessary  to  secure  Durland  the  substance  of  his 
rights.  The  second  finding  of  the  decision  under  discussion,  foUowiug  such 
declaration.  Is  significant 

Nevertheless  the  plaintiff  Is  entitled  to  urge  that  the  evidence  shows  that 
Durland  was  threatening  entries  upon  the  locus  In  quo  and  that  this  was  not 
disputed.  I  agree  that  It  Is  a  fair  inference  from  the  evidence  that  Durland 
had  entered  upon  the  locus  In  quo  in  the  past  to  cut  ice  wherever  It  became 
convenient  for  his  Icehouse  and  his  tenant's  (folio  88),  to  put  boats  uiKin  the 
water  (folios  131,  132,  201,  266),  which  he  used  for  general  farm  purposes,  to 
fish  (folios  265,  283,  286),  and  to  erect  and  maintain  fences  down  Into  the 
water,  so  that  the  cattle  mlgbt  drink  (folios  267,  275).    This  evidence  is  very 
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fragmentary  and  elusive  In  the  mouths  ot  the  Clarks'  witnesses;  It  Is  quite 
clear  that  to  prove  the  threatened  entry  they  relied  upon  the  testimony  of 
Landy  (folios  100-196),  who  forbade  Durland's  cutting  the  Ice  In  January, 
1893.  Durland's  own  testimony  In  his  own  case  la  better  evidence  for  the 
estoppel  than  anything  else  I  have  found,  yet  after  a  most  careful  considera- 
tion of  It  I  am  left  In  some  doubt  whether,  before  that  action  was  started,  be 
had  actually  threatened  any  entry  upon  the  locus  in  quo.  He  says:  "I  was 
forbidden  to  cut  ice  there  by  the  Misses  Oark  three  years  ago,  at  the  time  this 
action  was  begun,  for  the  first  time;  and  If  I  need  it  in  my  business  I  shall 
continue  to  cut  ice  there  until  I  am  legally  restrained.  I  needed  the  ice  that 
I  cut  and  took  from  the  lake,  and  I  Intend  to  do  so  so  long  as  I  shall  need  it, 
and  I  told  Miss  Elizabeth  Clark  I  would  stop  when  I  got  my  Icehouse  filled ; 
and  I,  In  substance,  said  that  I  Intended  to  cut  Ice  from  the  lake  as  long  as  I 
chose  to"  (folios  287,  288). 

It  Is  quite  true  that  he  here  uses  general  language,  and  It  Is  quite  likely 
that  he  Intended  to  include  the  whole  pond ;  but  it  Is  also  not  free  from 
doubt.  The  occasion  of  the  dispute  was  an  entry  on  the  8-acre  piece,  and 
the  scope  of  his  claim  would  naturally  be  limited  to  that  occasion.  If  he 
meant  to  threaten  an  entry  elsewhere,  It  can  only  be  by  Inference  from  hla 
past  practices,  which  I  have  shown  to  include  entries  on  the  locus  in  quo. 
Tet  the  past  practices  are  not  to  be  necessarily  taken  as  a  measure  of  what 
the  parties  claimed  as  of  right;  as  friendly  neighbors  they  perhaps  did  not 
care  to  raise  such  an  issue  among  themselves  while  the  stake  remained  trifling. 
To  keep  boats  for  ordinary  farm  uses,  or  for  fishing;  to  run  the  fences  down 
into  the  water;  to  fill  one's  own  or  even  one's  tenant's  icehouse — these  are 
not  things  over  which  neighbors  would  generally  raise  a  point  of  right  They 
might  be  actual  trespasses ;  they  might  even  form  by  gradual  accretion  an 
adverse  user,  but  as  they  occurred  they  would  ordinarily  be  tolerated  until 
the  matter  became  contentious.  When  the  contention  did  arise,  and  the 
Clarks  forbade  Durland  from  cutting  lee  in  January,  1893,  his  posture  then 
for  the  first  time  was  of  one  who  claimed  a  hostile  right  smd  who  proposed 
to  continue  its  exercise.  I  think  that  the  limit  of  his  claim  Is  to  be  found  in 
what  he  then  asserted,  and  that  it  Is  doubtful,  to  say  the  least,  whether  he 
asserted  anything  more  than  the  right  to  cut  ice  as  he  was  cutting  it  when 
he  was  stopped.  If  It  be  urged  that  at  least  he  meant  to  assert  the  right  to 
cut  ice  as  he  had  cut  it  up  till  then,  and  that  he  had  cut  it  everywhere,  I  must 
answer  that,  if  he  meant  to  claim  the  right  to  cut  on  the  locus  in  quo  merely 
because  he  may  have  gone  there  in  years  of  bad  crop,  the  proof  of  it  does  not 
appear,  and  nowhere  in  the  evidence  or  the  roll  Is  such  a  fact  suggested.  I 
think,  therefore,  that  the  plalntUT  falls  In  sustaining  the  burden  of  proof  that 
the  judgment  In  the  case  of  Clark  v.  Durland  is  an  estoppel  upon  the  question  ■ 
herti  at  issue. 

The  remaining  question  Is  whether  the  plalntlft  can  sustain  bis  title  Inde- 
pendently of  that  Judgment  His  theory  is  that  the  deed  executed  by  the 
daughters  of  Henry  B.  Wisner  on  May  4,  1863,  purported  to  convey  the  locus 
in  quo  to  Thomas  E.  Durland,  from  whom  he  derives  his  title.  This  deed 
proceeds  by  courses  and  bounds,  "beginning  at  a  cedar  stake  standing  on 
the  east  bank  of  Wlckham's  Pond"  (tkis  stake  is  easily  ascertainable  upon 
the  Taylor  map,  which  was  put  in  evidence  upon  this  case) ;  and  it  proc^ds 
from  monument  to  monument  by  courses  and  distances,  "to  where  the  said 
[Roy]  ditch  empties  into  Wlckham's  pond,  thence  along  the  east  shore  of  said 
pond,"  then  giving  a  series  of  other  metes  and  bounds,  "to  the  place  of  be- 
ginning." There  Is  no  mention  In  the  deed  anywhere  of  the  course  from  the 
mouth  of  Boy'^s  ditch  across  the  pond  nMth  88V^  degrees  west,  59  chains  25 
links,  which  is  indicated  in  the  Taylor  map ;  on  the  contrary,  the  deed  describ- 
ed the  north  course  of  the  lot  as  along  the  east  short  of  the  pond,  which  un- 
der principles  too  familiar  for  citation  does  not  include  any  of  the  lands 
under  water.  In  this  respect  the  deed  is  quite  different  from  the  deed  which 
conveyed  the  8-acre  piece,  for  the  Important  course  in  that  deed  read  as 
follows :  "Thence  across  said  i)ond  north  11  degrees  57  minutes  west,  17  chains 
37  links,  to  a  stake."  The  construction  of  the  deed  appears  to  me  not  to  be 
open  to  any  doubt    Furthei-more,  had  the  deed  conveyed  the  lands  claimed 


Digitized  by 


Google 


X^Vn&ll  V.  OLAtCK      -  dA 

by  the  plaintiff,  It  wonld  In  any  case  haie  been  Inralld  for  the  jfreafet  portton 
The  title  of  the  grantors  to  Thomas  E.  Durland  came  from  two  sources :  First, 
from  their  father,  Henry  B.  Wlsner,  by  will ;  and,  second,  from  their  mother, 
Mary  Ann  Wlsner,  who  under  the  name  Mary  Ann  Durland  made  a  convey- 
ance to  them  on  the  same  day  that  they  conveyed  to  niomas  B.  Durland. 

Let  us  take  up  these  chains  of  title  separately.  T^ie  title  of  Henry  B. 
Wisner  arose  as  follows:  The  commissioners  from  whom  both  sides  trace  their 
title  conveyed  the  whole  pond  to  John  Wlsner  on  June  11,  1766.  On  Septem- 
ber 8th  of  that  year  Wlsner  conveyed  to  William  Wlckham.  Here  there  is  a 
break  In  the  title.  We  find  no  deed  from  Wlckham  to  Henry  Wlsner,  btft 
there  unquestionably  was.  one  executed  on  March  1,  1799,  presumably  convey- 
ing the  east  farm,  by  what  description  we  do  not  know,  iexcept  that  It  was 
said  to  contain  100  acres.  This  deed  Is  recited  In  the  will  of  Henry  Wlsner,  In 
a  deed  by  his  executors,  and  In  a  deed  by  Bridget  Wlckham,  aljl  of  whl(*h 
will  be  later  mentioned.  Henry  Wlsner,  the  grantee  of  this  deed,  made  a  will 
on  December  19,  1807,  which  was  probated  June  13,  1812,  by  which  he  devised 
the  old  farm  on  which  he  lived  and  also  the  lot  of  100  acres  which  he  had 
bought  of  William  Wlckham,  to  his  son  Gabriel  Wlsner.  On  October  29,  1817, 
Henry  Wlsner's  executors  made  a  confirmatory  deed  to  Gabriel  Wlsner  to  quiet 
his  title.  On  February  3,  1835,  Gabriel  Wlsner  made  a  will  probated  May  20. 
1836,  devised  all  his  lands  In  fee  to  Henry  B.  Wlsner,  and  It  Is  by  virtue  of 
this  title  that  his  daughters  conveyed  to  Durland,  by  a  deed  excluding  the 
locus  In  quo,  as  we  have  seea 

A  complete  understanding  of  the  title,  however,  now  requires  considera- 
tion at  this  point  of  the  defendants'  title,  necessarily  Involved  In  any  case 
under  the  cross-bill.  They  go  back  to  the  title  of  William  Wlckham,  conveyed 
to  him  by  deed  of  John  Wlsner  In  September,  1768.  Wlckham's  will  was 
executed  on  November  30,  1812,  and  was  probated  on  April  23,  1814.  He 
devised  aU  the  residue  of  his  estate  to  his  three  granddaughters,  Frances 
Amelia  Burrell,  Carol  Wlckham  Burrell,  and  Amlly  Burrell,  and  the  remaining 
one-half  of  the  residue  to  his  son,  George  D.  Wlckham.  George  D.  Wlckham, 
by  his  will -dated  January  30,  1838,  and  probated  December  29,  1845,  created  a 
power  of  sale  In  his  executors,  who  exercised  this  by  deed  dated  March  8. 
1847,  conveying  to  Bridget  Wlckham  "all  that  tract  oC  land,  situated  In  the 
town  of  Warwick  aforesaid,  called  Wlckbam's  Pond,  and  the  lands  adjoining 
the  same  belonging  to  the  said  Georga  D.  Wlckham  at  the  time  of  his  death." 
On  May  5,  1849,  Bridget  Wlckham  conveyed  to  William  F.  Olark,  the  defend- 
ants' ancestor,  a  part  of  the  locus  In  quo.  This  deed  covers  all  of  the  lake 
northeast  of  a  course  described  In  said  deed  as  follows:  "To  a  stake  on  the 
edge  of  said  pond  opposite  to  the  old  outlet  of  the  same,  it  being  a  corner  of  a 
tract  of  land  conveyed  by  William  Wlckham,  deceased,  to  Henry  Wlsner,  de- 
ceased, on  the  1st  day  of  March,  1799;  thence  across  said  pond  north  69 
tiiialns  west  to  the  mouth  of  a  ditch  on  the  west  side  of  said  pond,  being  a 
comer  of  the  lots  of  said  Henry  W.  Bertbofl  and  said  Mrs.  Wlsner."  Six 
months  later,  on  the  26th  day  of  November,  1849,  Bridget  Wlckham  conveyed 
by  quitclaim  deed  to  Mary  Ann  Wlsner  the  rest  of  the  lake. 

A  fair  inference  from  these  two  conveyances  seems  to  be  that  the  deed  of 
March  1, 1799,  from  William  Wlckham  to  Henry  Wlsner,  which  has  now  been 
lost,  conveyed  to  Wlsner  tliat  ptartlon  of  the  lake  southwest  of  the  course  men- 
tioned, and  that  Bridget  Wlckbam's  quitclaim  deed  to  Mary  Ana  Wlsner  latw 
was  intended  only  by  way  of  confirmation.  Obviously,  Mary  Ann  Wlsner 
neither  had  title  nor  could  have  title  to  any  portion  of  the  locus  In  quo  north  of 
that  line,  and  It  the  deed  from  the  Wlsner  heirs  to  Durland  were  held  to  In- 
clude any  portion  of  that  It  would  in  any  event  be  void.  The  plaintiffs  con- 
tention that  the  deed  from  William  Wlckham  to  Henry  Wlsner  included  any 
portion  of  this  land  not  only  rests  wholly  in  supposition,  but  In  addition  is  con- 
tradicted by  what  we  know  of  the  deed  of  March  1,  1799,  by  reference.  That 
portion  of  the  pond  between  the  8-acre  piece  and  line  in  Bridget  Wlckbam's 
deeds  remained  vested  In  Mary  Ann  Wlsner,  who  conveyed  It  directly  to  A. 
BoaileB  Holbert  on  June  1, 1881.  A.  Buggies  Holbert  conveyed  it  to  Elizabeth 
and  Mary  F.  CUrk  on  December  27,  1892.    It  follows  from  this  that  the 
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plalntUTs  bill  must  b«  dIsmisBed,  both  as  regards  its  <daim-for  an  estoppel 
and  as  regards  tbe  Inberent  claim  to  title. 

There  remains  tbe  defendants'  cross-blU.  The  foregoing  discussion  has 
shown  that  the  title  of  Bridget  Wlckham  is  vested  In  the  defendants.  It  has 
been  urged  that  the  conveyances  of  Bridget  Wlckham  wer«  champertous,  be- 
cause the  property  was  then  In  the  possession  of  the  Wlsners ;  but  there  is 
absolutely  no  warrant  for  this  assumption,  and  it  may  be  dismissed.  There 
Is,  however,  a  defect  In  Bridget  Wlckliam's  title  from  the  fact  that  the  daugh- 
ters of  William  Wlckham,  by  his  will  heretofore  mentioned,  became  copar- 
ceners In  tee  in  one-half  interest  of  all  the  residue  of  his  estate  However, 
one  cotenant  may  file  a  bill  quia  timet  without  Joining  the  rest  as  parties 
plaintiff  (O'DonneU  v.  Mclntyre,  37  Hun  [N.  X.]  615,  affirmed  119  N.  Y.  663, 
22  N.  E.  1134;  Goldsmith  v.  GlUlland  (C.  C.]  24  Fed.  154.) ;  and  it  is  therefore 
unnecessary  to  consider  how  far  a  round  century  may  have  cured  this  defect. 
I  do  not  mean  to  be  understood  as  raising  any  question  about  it.  It  is  true 
that,  if  the  question  Is  to  be  disposed  of  In  this  way,  It  must  be  on  the  assump- 
tion that  the  defendants  are  In  possession,  since  possession  is  necessary  to  a 
bill  quia  timet.  If  the  suit  were  In  ejectment,  the  question  of  Joinder  would 
be  very  serious.  Nevertheless,  I  think  that  the  defendants  are  in  possession 
so  far  as  any  one  can  have  possession  of  tbe  pond.  They  have  a  clear  title 
from  the  colony,  and  have  never,  so  far  as  appears,  lost  the  possession  to  an.v 
one  else.  The  acts  of  the  Durlaiids  did  not,  in  my  Judgment,  whether  or  not 
they  were  trespasses,  amotmt  to  a  taking  of  possession.  Therefore  possession 
wlU  follow  the  title. 

Bill  dismissed ;   decree  on  cross-bill ;   costs  to  defendants. 

M.  N.  Kane,  of  Warwick,  N.  Y.  (Alton  B.  Parker  and  F.  Granville 
Munson,  both  of  New  York  City,  of  counsel),  for  aiq>ellant 

Thomas  Watts,  Elbert  N.  Oakes,  and  John  Bright,  all  of  Middle- 
town,  N.  Y.,  for  appellees. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  [1]  An  action  was  commenced  in  the 
Supreme  Court  of  New  York  in  1893  by  the  present  defendants  against 
the  present  plaintiff  to  restrain  the  latter  from  trespassing  upon  Wick- 
ham's  Pond  or  Lake.  In  that  action  the  plaintiffs  therein  claimed  to 
own  the  whole  pond  or  lake,  and  the  description  set  out  in  that  com- 
plaint concededly  included  the  whole  thereof.  The  defendants  ob- 
tained a  judgment  in  their  favor,  which  was  reversed  in  the  Appellate 
EHvision.  35  App.  Div.  312,  55  N.  Y.  Supp.  14.  The  claim  made 
upon  the  appeal  that  Jesse  Ehirland  owned  to  the  center  of  the  pond 
was  not  determined  at  that  time  by  the  Appellate  Division  which  in 
referring  to  it  declared:  "But  it  is  not  necessary  to  consider  this 
branch  of  the  question."  This  eliminated  the  question  of  title  to  the 
so-called  east  farm  of  159  acres,  which  was  the  only  part  involving  the 
locus  in  quo  here. 

The  case  then  went  back  for  a  second  trial.  The  trial  judge  declared 
that  he  saw  nothing  in  the  case  "except  the  location  of  this  8  and  a 
fraction  acres."  This  eliminated  the  present  locus  in  quo,  if  he  was 
right.  The  only  new  evidence  given  on  the  second  triai  was  devoted 
to  an  attempt  to  prove  title  to  the  8  and  a  fraction  acres.  On  the  sec- 
ond trial  judgment  was  again  in  favor  of  defendant.  Another  appeal 
was  taken,  and  the  Appellate  Division  declared  that : 

"The  Judgment  for  the  defendant,  rendered  at  Special  Term,  npon  the  second 
trial  of  this  case,  which  now  comes  up  for  review,  was  required  by  the  views 
expressed  by  this  court  upon  the  first  appeaL    •    •    •    The  learned  judge  at 
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Special  Term  rightly  oondoded  tbat  the  new  proofs  did  not  Justify  a  different 
result  from  that  fonuwly  reached  in  this  court."  IM  App.  DIt.  615,  08  N.  Y. 
Supp.  249. 

What  that  result  was  has  already  been  pointed  out.  The  Court  of 
Appeals  affirmed  without  opinion.  187  N.  Y.  560,  80  N.  E.  1107.  It 
was  thus  established  that  the  acts  proven  upon  tfie  first  and  second 
trials  in  the  Supreme  Court  of  New  York  were  not  a  trespass  because 
they  were  committed  upon  8.7  acres  to  which  the  defendant  had  title. 
The  only  issue  necessary  and  essential  to  the  determination  of  the  ac- 
tion was  as  to  the  title  to  that  portion  of  the  pond. 

Thereafter  the  present  plaintiff,  who  had  bmi  the  defendant  in  the 
action  in  the  state  court,  filed  a  bill  quia  timet  in  the  United  States 
District  Court  for  the  Southern  District  of  New  Ybilc  against  the  pres- 
ent defendants,  who  had  been  the  plaintiffs  in  the  suit  in  die  state 
court,  in  respect  to  the  premises  described  in  his  bill  which  were  the 
premises  described  in  the  bill  filed  in  the  suit  in  the  state  court,  and 
not  merely  the  8.7  acres.  He  relied  upon  the  judgment  in  the  state 
court  and  claimed  that  it  was  res  adjudicata  upon  the  question  of 
title  to  the  locus  in  quo.  He  obtained  a  decree  in  his  favor  in  the 
District  Court.  On  appeal  to  this  court  that  decree  was  reversed  with- 
out prejudice.  221  Fed.  841,  137  C.  C.  A.  399.  A  rehearing  was 
asked  and  denied. 

Thereupon  the  plaintiff  filed  a  new  bill  quia  timet  in  the  same  court 
against  the  same  defendants  and  in  respect  to  the  same  property.  He 
again  relies  upon  the  New  York  judgment,  which  he  asserts  is  as  to 
the  locus  in  quo  res  adjudicata  of  the  title.  And  in  this  second  suit 
he  has  introduced  evidence  not  before  the  court  in  the  first  suit.  The 
evidence  presented  is  that  taken  on  the  trial  in  the  New  York  court 
and  upon  which  the  New  York  judgment  was  based.  The  purpose 
of  bringing  this  evidence  into  the  case  is  to  show  that  the  defendants 
in  the  New  York  action  had  threatened  an  entry  upon  the  present 
locus  in  quo,  and  that,  this  entry  being  undisputiMl,  the  complaint  in 
that  action  could  not  have  been  dismissed,  except  upon  the  findings 
in  justification  which  were  actually  made.  The  District  Judge  dis- 
missed his  bill,  filing  an  opinion  in  which  he  carefully  considered  the 
testimony  and  reached  the  conclusion  that  the  plaintiff  failed  to  sustain 
the  burden  of  proof  that  the  judgment  in  the  case  of  Clark  v.  Durland 
was  an  estoppel  upon  the  question  here  at  issue.  He  also  considered 
whether  the  plaintiff  upon  the  evidence  could  sustain  his  title  inde- 
pendently of  that  judgment  aiid  feached  the  conclusion  that  he  could 
not  "I  think,"  he  says,  "that  the  defendants  are  in  possession  so  far 
as  any  one  can  have  possession  of  the  pond.  They  have  a  clear  title 
from  the  colony,  and  have  never,  so  far  as  appears,  lost  the  posses- 
sion to  any  one  else." 

There  is  nothing  in  the  evidence  upon  which  the  judgment  in  the 
state  court  was  based,  and  now  presented  to  this  court  for  the  first 
time,  which  has  served  to  convince  us  that  the  judgment  in  that  action 
is  entitled  to  be  regarded  as  an  estoppel  between  fiie  parties  as  to  the 
locus  in  quo  involved  in  the  present  suit.  We  remain  of  the  opinion, 
announced  in  the  former  suit,  that  that  judgment  is  conclusive  only 
as  to  the  8.7  acres.    We  need  not  traverse  again  the  ground  gone  over 
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in  the  former  opinion.  We  then  stated  at  length  &e  reasons  which 
led  us  to  our  conclusion,  and  we  find  nothing  in  the  evidence  now  pre- 
sented which  convinces  us  that  the  conclusion  we. then  announced 
should  not  now  be  adhered  to.  It  is  sufficient  at  this  time  to  point 
out  that  the  complaint  in  the  state  court  alleged  that  the  defendant 
had  committed  trespasses  upon  the  premises  described,  and  that  the 
premises  described  included  the  8.7  acres  and  the  locus  in  quo,  and 
that  he  threatened  to  continue  his  trespasses  on  the  same.  These  al- 
legations defendant  denied,  except  as  to  the  cutting  of  ice  at  the  time 
laid  in  the  complaint,  which  he  justified,  and  which  both  sides  agree 
was  only  upon  the  8.7  acres.  If  he  had  title  to  that  tract,  it  was  not 
necessary,  so  far  as  the  actual  trespasses  are  concerned,  to  determine 
who  held  title  to  that  portion  of  the  premises  not  trespassed  upon,  and 
which  the  evidence  shows  was  not  held  under  the  same  title.  The 
title  to  the  tract  not  trespassed  upon  could  only  have  been  involved, 
therefore,  if  the  evidence  disclosed  that  the  defendant  had  threatened 
to  commit  trespasses  thereon.  This  the  evidence  fails  to  disclose.  It 
appears  that  on  one  occasion,  when  the  plaintiff  was  cutting  ice  on  the 
8.7-acre  tract,  he  was  forbidden  by  the  defendants  to  cut  ice  there, 
and  he  testified  that  he  replied  that  he  intended  to  cut  ice  from  the 
lake  as  he  chose  to. 

But  this  does  not  show  that  the  plaintiff  was  threatening  to  cut 
ice  anywhere  upon  the  lake.  On  the  contrary,  if  he  was  at  the  time 
cutting  on  the  8.7  acres  to  which  he  held  title  (and  which  defendants 
denied),  and  if,  he  did  not  hold  title  to  the  locus  in  quo,  we  must  as- 
sume, in  the  absence  of  evidence  to  the  contrary,  that  ^e  was  not 
threatening  to  do  what  he  had  no  right  to  do,  and  which  would  be  a 
trespass  if  done,  but  that  he  was  proposing  to  do  what  he  had  a  right 
to  do — to  cut  ice  on  his  own  tract.  Moreover,  the  allegation  in  the 
complaint  in  the  action  in  the  state  court  was  that  the  defendant  Dur- 
land  had  trespassed  upon  the  premises  and  "threatened  to  continue 
such  trespass."  The  evidence  shows  that  the  premises  he  trespassed 
on  were  the  8.7  acres;  the  threat  complained  of  to  continue  "such 
trespass"  must  have,,  therefore,  been  a  threat  to  continue  to  cut  on 
the  8.7  acres.  There  is  no  evidence  that  he  "threatened"  to  cut  any- 
where else. 

[2]  In  his  brief  in  this  court  counsel  for  plaintiff  says  that  the 
court  below  seemed  to  think  that  the  locus  in  quo  and  the  8.7  acres 
are  two  separate  parcels.  That  such  they  are  is  perfectly  evident 
The  title  to  the  8.7  acres  is  not  derived  from  the  same  common 
source,  nor  dependent  upon  the  existence  of  the  same  facts,  as  the 
title  to  the  remaining  land.  This  brings  us  to  consider  whether  the 
plaintiff  has  sustained  his  title  independently  of  the  judgment  in  the 
state  court. 

On  May  4,  1863,  a  deed  was  made  to  Thomas  E.  Durland  of  what 
is  known. as  the  east  farm,  a  tract  of  1^9  acres.  The  plaintiff  claims 
through  that  deed  by  a  chain  of  title  which  need  not  be  recited  here 
in  detail.  A  part  of  the  description  of  that  deed  is,  "thenoe  along  the 
east  shore  of  said  pond."  The  learned  counsel  for  t^e  plaintiff  in  bis 
argument  in  this  court  insisted  that  the  grantee  under  that  deed  took 
to  the  center  of  tlie  lake,  and  in  5\ipport  of  that  view  called  attention 
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to  the  case  of  Gouvemeur  v.  National  Ice  Co.,  134  N.  Y.  355,  31  N. 
E.  865,  18  h.  R.  A.  695,  30  Am,  St.  Rep.  669,  In  that  case  the  court 
declared  that  the  presumption  in  the  state  of  New  York  is  that  lands 
under  the  waters  of  small  inland  nonnavigable  ponds  and  lakes  be- 
long to  Ijie  proprietors  of  the  adjoining  lands,  and  that  the  same  rule 
applies  in  the  legal  construction  of  grants  of  land  bounded  on  them 
as  is  applied  to  conveyances  or  grants  of  land  bounded  on  fresh-water 
streams.  It  held  that,  unless  restricted  by  express  words  or  by  other 
facts  implying  a  contrary  intent,  a  conveyance  of  land  adjoining  such 
a  lake  or  pond,  describmg  it  as  running  "to  the  pond,"  or  to  some 
monument  on  the  land  at  the  water,  and  thence  along  the  pond  to  some 
other  monument  on  the  bank,  carries  the  title  to  the  center  of  the 
pond. 

The  decisions  of  the  New  York  courts  as  to  the  title  to  land  in  this 
state  are  conclusive,  and  we  do  not  doubt,  and,  if  we  did,  would  be 
obliged  to  adhere  to,  the  doctrine  announced  in  the  case  above  cited. 
It  has,  however,  no  application  to  the  facts  of  this  case.  In  the  case 
now  before  the  court  the  deed  fixes  the  boundary  as  "the  east  shore." 
And  the  rule  in  New  York  is  that  where,  in  a  deed,  the  land  is  de- 
scribed as  bounded  on  the  bank  or  shore  of  the  stream,  the  grantee 
does  not  take  title  to  the  center,  but  the  bank  or  the  shore  is  the  mon- 
ument, and  not  the  stream.  Babcock  v.  Utter,  1  Abb.  Dec.  (N.  Y.) 
27;  Child  v.  Starr,  4  Hill  (N.  Y.)  369;  Halsey  v.  McCormick,  13  N. 
Y.  296;  .Hall  v.  WhitehaU  Water  Power  Co.,  103  N.  Y.  129,  8  N.  E. 
509.  In  this  respect  the  law  of  New  York  does  not  differ  from  what 
we  understand  to  be  the  law  elsewhere.  See  Eng.  &  Am.  Encyc.  of 
Law,  volume  4,  page  830.  It  is  upon  the  description  in  this  deed  that 
the  plaintiff's  claim  to  the  one-half  of  this  pond  rests.  His  claim  ap- 
pears to  us  to  be  without  merit. 

The  question  of  plaintiff's  title  was  venr  carefully  considered  by  the 
District  Judge,  and  we  see  no  reason  why  his  conclusion  should  not 
be  affirmed.  He  thought  that  the  defendants  have  a  clear  title  from 
the  colony,  and  that  they  have  never,  so  far  as  appears,  lost  the  posses- 
sion to  any  one  else.  In  that  opinion  and  for  reasons  stated  by  him 
we  concur. 

Decree  affirmed,  with  costs. 


a  H.  HE5NDRICKS  CO.,  Inc.,  v.  THOMAS  PUB.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  10,  1917.) 

No.  214. 

1.  CoPTBioHTs  4=>83 — Suits  fob  IsiiTaNGEMKNT — Eviuknob. 

In  a  suit  for  Infrlpgement  of  a  copyright,  defended  on  the  ground  that 
plaintiff  had  Infringed  the  copyright  of  on  earlier  edition  of  defendant's 
work,  the  testimony  of  a  copyist  formerly  In  plaintiff's  employ,  but  In 
that  of  defendant  until  shortly  hef  or«  trial,  In  answer  to  a  leading  question, 
that  copying  had  been  done  direct  from  defendant's  work,  was  tnsultl- 
ctent  to  BustalQ  tho  defense,  when  positively  denied. 
CBd.  Note. — Ey>r  other  cases,  see  Copyrights,  Cent  Dig.  H  74-76.] 
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2.  CoPTBioHTB  C=983 — SriTB  roR  iNFRnrGEMEirr — S/Videkob. 

Such  defense  was  Id  the  nature  of  confession  and  avoidance,  and  de- 
fendant was  obliged  to  make  good  the  avoidance  by  a  fair  preponder- 
ance of  credible  testimony. 

[Ed.  Note.— For  other  cases,  see  CSopyrlghts,  Cent  Dig.  SS  74r-76.] 

3.  COPTBIOHTS   «=»87 — IKFBINOEMEITT — DauAOES — ^"ACTTJAI."— "In    LIETT." 

Copyright  Act  March  4,  1909,  c.  320,  i  26,  35  Stat.  1081  (Comp.  St  1916, 
I  9546).  requires  Infringers  to  pay  such  damages  as  the  copyright  proprie- 
tor may  have  suffered,  as  well  as  aU  protits  made  from  the  infringement, 
or.  In  lieu  of  actual  damages  and  profits,  such  damages  as  to  the  court 
shall  appear  Just,  and  provides  that,  in  assessing  such  damages,  the  court 
may  in  its  discretion  allow  the  amounts  tiiereln  fixed,  which  In  the  case 
of  books  is  $1  for  every  infringing  copy  made  or  sold,  or  found  In  the 
possession  of  the  Infringer,  but  further  provides  that  such  damages  shall 
In  no  case  exceed  $5,000,  nor  be  less  than  $250,  and  shall  not  be  regarded 
as  a  penalty.  Held  that,  where  obvious  and  substantial  pecuniary  in-> 
Jury  has  been  caused,  the  court  Is  authorized  to  estimate  the  damages 
within  the  statutory  limits,  without  being  bound  by  legal  proof,  as  "actual'' 
means  real,  as  opposed  to  nominal,  or  existent,  without  precluding  the 
thought  of  change,  while  "in  lieu"  means  In  place  of  the  thing  modilied. 

[Ed.  Note. — EV>r  other  cases,  see  Copyrights,  Cent  Dig.  §  81. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Actual;  In  Lieu  of.] 

4.  COPTBIOHTS   ®=»87 — ^IWFKINQEMENT — DAUAQEa 

Where  a  substantial  pecuniary  injury  has  been  caused,  $260  is  the 
mlnlmmn  award. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Gent  Dig.  |  81.] 

6.   COPTBIOHTS    *=987 — iNraiNGEMENT — DaKAOES. 

Where  It  appeared  that  defendant  had  sold  2,800  copies  of  its  infring- 
ing work,  which  was  sold  in  competition  with  plaintiff's  work,  an  award 
of  $2,600  as  damages  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent.  Dig.  S  81.] 

6.  Appeal  and  Ebbob  <8=3984(5) — Review — Discbrton — ^Attobnet's  Fees. 

Under  Copyright  Act,  i  40  (Comp.  St  1916,  {  9561),  providing  that  in 
suits  under  that  act  the  court  may  award  to  the  prevailing  party  a  reason- 
able attorney's  fee,  the  allowance  of  counsel  fees,  being  peculiarly  within 
the  discretion  of  the  court  cannot  be  reviewed,  unless  an'  abuse  of  dis- 
cretion Is  shown. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  3880.] 

7.  COPTBIOHTS  ©=»90 — Suits  fob,  iNVBiNOEioiRT — Attobnet'b  Fees — AMovm. 

Where  a  suit  for  infringement  of  a  copyright  covering  a  commercial 
directory  required  much  labor  to  prove  an  Infringement  and  the  trial 
lasted  for  several  days,  requiring  an  exhauatlve  comparison  of  the  two 
books,  and  resulting  in  a  Judgment  for  plaintiff  for  $2,500,  an  award  of 
$2,500  as  attorney's  fees  was  not  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent.  Dig.  {  85.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  the  S.  EL  Hendricks  Company,  Incorporated,  against  the 
Thomas  Publishing  Company.  From  a  decree  in  favor  of  complain- 
ant, defendant  appeals.    Affirmed. 

The  action  is  to  restrain  Infringement  of  the  copyright  of  one  of  plaintiff's 
pqblications,  n  book  known  as  "Hendricks*  Commercial  Heglster,  23d  Edition." 

The  infringement  asserted  consisted  In  defendant's  copying  from  said  Com- 
mercial Beglster  cetlain  matter  inaerted  In  a  publication  of  defendant's  known 
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as  the  "^omaB  Begteter  of  AmerlctLB  Manufacturers,  7tb  Edition."  After  a 
trial  lasting  for  several  days  and  an  exhaustive  comparison  of  the  two  books, 
contained  lo  ezbiblta  Introduced  la  evidence  and  physically  transmitted  to  this 
court,  the  trial  judge  found  Infringement.  Although  an  appeal  was  taken 
which  attacked  the  propriety  of  this  decision,  the  question  of  defendant's  In- 
fringement 1^  xkot  here  raised,  for  (as  stated  in  appellant's  brief)  "defendant 
does  not  ask  this  court  to  review  the  finding  that  defendaot's  work  infringed 
upon  plaintiff's." 

The  answer  sought  to  raise  the  further  defense  that  plaintiff  was  not  en- 
titled to  equitable  relief  (notwithstanding  admitted  or  proven  infringement) 
because  it  did  not  come  into  court  with  "clean  bands,"  in  that  plaintiff  itself 
had  copied  out  of  the  sixth  edition  of  defendant's  Register  matter  incorpornted 
In  "the  several  editions  of  Hendricks'  Register,  and  more  specifically  in 
•  •  •  the  twen'^-second,  twenty-third  and  twenty-fourth  editions  of  Hen- 
dricks' Register,  Instead  of  resorting  to  original  sources  for  such  information." 

No  effort  requiring  our  notice  was  made  to  substantiate  this  allegation  in 
respect  of  the  twenty-second  edition  of  Hendricks.  As  to  the  twenty-third 
edition  (which  plaintiff  made  the  subject  of  this  suit),  the  testimony  of  one 
copyist,  formerly  in  plaintiff's  employ,  but  in  that  of  defendant  until  shortly 
before  trial,  was  to  the  effect  (in  answer  to  a  leading  question)  that  copying 
had  been  done  direct  from  the  Thomas  book  into  the  twenty-third  edition  ot 
the  Hendricks  publication.  This  testimony  was  positively  denied,  and  is  in 
our  Judgment  wholly  Insufficient  to  sustain  the  defense  as  matter  of  fact. 

Plaintiff's  copying  from  defendant's  sixth  edition  matter  embodied  in  plain- 
tiff's twenty-fourth  edition  is  sought  to  be  sustained  by  comparisons  contain- 
ed in  exhibits,  and  tending  to  show  that  both  plalntUTs  and  defendant's  books 
contain  the  same  errors.  We  have  examined  this  testimony,  although  neither 
the  sixth  edition  of  defendant  nor  the  twenty-fourth  of  the  plaintiff  Is  before 
us.  The  nature  of  the  volumes  published  by  both  parties  is  suggested  by 
their  titles.  They  are  directories  and  advertising  media,  arranged  geograph- 
ically and  by  occupation;  each  contains  upwards  of  1,000  pages  and  many 
thousand  names,  occupations,  and  addresses.  The  value  of  such  books  is  to 
advise  advertisers,  customers,  and  sellers  as  to  where  persons  and  corpora- 
tions can  be  found  likely  to  be  Interested  in  most  manufactured  articles  of 
commerce.  It  Is  amply  shown  that  neither  plaintiff  nor  defendant  compiles 
its  catalogue  wholly  by  means  of  personal  visits  or  correspondence,  but  with ' 
much  assistance  from  lists  of  telephone  subscribers,  city  directories,  official 
registrations,  and  other  similar  publications. 

Defendant's  attack  upon  plaintiff's  method  of  compiling  its  twenty-fourth 
edition  is  confined  to  three  subdivisions  of  commercial  activity:  Millers,  or  mak- 
ers of  flour ;  dealers  In  foods  (cereal,  breakfast,  etc.) ;  and  meat  packers — an 
extremely  small  part  of  the  lists  published  by  both  parties.  It  is  said  that 
in  these  selected  portions  of  plaintitTs  work  there  are  found  some  130  errors 
common  to  both  plaintiff  and  defendant,  from  which  it  is  nrged  that,  since  de- 
fendant's sixth  edition  was  published  before  plaintiff's  twenty-fourth,  the  er- 
rors of  the  later  book  must  have  been  produced  by  copying  from  the  former. 
These  comparisons  are  the  only  evidence  requiring  mention.  It  Is  not  only 
denied  that  plaintiff  copied  from  defendant,  but  the  origin  of  most  of  the  mat- 
ter complained  of  is  given,  viz.  from  such  local  or  special  publications  as  have 
been  enumerated  above,  and  In  most  (we  cannot  say  all)  instances  the  errors 
existed  in  the  source  of  information  sworn  to  on  behalf  of  plaintiff.  Nor 
were  the  exhibits  of  comparison  introduced  by  defendants  themselves  free 
from  error — as  was  developed  upon  cross-examination. 

At  the  conclusion  of  trial  It  appeared  that  the  pecuniary  value  of  booKs 
such  as  those  under  consideration  depended  upon  prompt  distribution  and  use. 
(Ganges  of  address,  business,  etc.,  rendered  new  editions  numerous  and 
necessary,  and  by  admission  In  open  court  It  further  appeared  that  defendant 
had  distributed  (presumably  to  subscribers)  2,800  copies  of  its  seventh  edi- 
tion containing  the  infringing  matter.  Thereupon  the  trial  court  awarded 
$2,500  as  damages  under  section  25  of  the  Copyright  Act  of  1909  as  amended 
(D.  S.  Comp.  St.  1916,  f  9546),  and  an  attorney's  fee  of  |2,500  under  section  40 
of  the  same  act  (U.  S.  Comp.  St.  1916,  8  8561). 
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The  refusal  of  the  court  below  (1)  to  dlBmlss  the  bill  because  of  ptalntltt's 
alleged  inequitable  conduct,  Its  action  In  awarding  (2)  so  much  or  any  dam- 
ages, and  (3)  so  large  an  attorney's  fee,  are  the  assigned  «rora  here  Insist- 
ed on. 

Hugo  Mock,  of  New  York  City  (Max  D.  Josephson  and  A.  M. 
Wattenberg,  both-  of  New  York  City,  of  counsel),  for  appellant. 

Schechter  &  IvOtsch,  of  New  York  City  (Jacob  Schechter  and  John 
L.  Lotsch,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  1. 
The  trial  court  dismissed  the  defense  of  "unclean  hands,"  because  the 
inequitable  conduct  charged  against  plaintiff  did  not  "affect  the  mat- 
ter in  litigation."  If  plaintiff  did  borrow  from  defendant's  sixth  edi- 
tion for  the  benefit  of  its  twenty-fourth  edition,  that  act  was  not 
deemed  so  connected  with  the  subject-matter  of  this  suit,  viz.  infringe- 
ment of  the  copyright  of  plaintiff's  twenty-third  edition  by  defend- 
ant's seventh  edition,  as  to  render  the  defence  admissible.  Bentley  v. 
Tibbals,  223  Fed.  247,  138  C.  C.  A.  489.  Appellant  insists  that  this 
case  is  not  within  that  decision,  but  is  ruled  by  Edward  Thompson 
Co.  V.  American  Law  Book  Co.,  122  Fed.  922,  926,  59  C.  C.  A.  148, 
152  (62  L.  R.  A.  607),  where  we  said  that  "an  autiior  who  has  pirated 
a  large  part  of  his  work  from  others  is  not  entitled  to  have  his  (own) 
copyright  protected."  Decisions  are  idle  unless  based  upon  the  facts 
of  the  case  in  which  they  are  rendered,  and  the  facts  in  this  case  do 
not  require  consideration  of  the  question  whether  the  alleged  wrong- 
doing of  plaintiff  herein  debars  it  from  equitable  relief  against  the 
admitted  wrong  of  defendant. 

[2]  Assuming  the  defense  offered  to  be  well  pleaded  (concerning 
which  no  decision  is  made),  it  set  up  new  matter,  and  in  the  light  of 
defendant's  now  admitted  infringement  was  in  effect  a  plea  in  confes- 
sion and  avoidance;  therefore  defendant  was  obliged  to  make  good 
such  avoidance  by  a  fair  preponderance  of  credible  testimony.  This 
has  not  been  done.  If  this  defense  had  been  (as  it  might  have  been) 
pleaded  as  a  counterclaim  (under  equity  rule  30  [201  Fed.  v,  118  C. 
C.  A.  v]),  or  been  pressed  by  independent  bill  (as  was  also  possible), 
such  bill  or  counterclaim  should  have  been  dismissed  on  the  testimony 
presented  to  us.  This  finding  of  fact  disposes  of  the  first  heading  of 
error. 

[3-5]  2.  That  the  language  of  the  section  (25)  of  the  Copyright  Act 
relating  to  the  assessment  of  damages  and  profits,  is  "somewhat  ob- 
scure" we  have  pointed  out  before.  Mail  &  Express  Co.  v.  Life  Pub. 
Co.,  192  Fed.  at  page  901,  113  C.  C.  A.  377,  at  page  378.  The  relevant 
words  of  the  statute  are  that  infringers  ^all  pay  "such  damages  as 
the  copyright  proprietor  may  have  suffered  *  *  *  as  well  as  all 
the  profits  which  the  infringers  shall  have  made  from  such  infringe- 
ment *  *  *  or  in  lieu  of  actual  damages  and  profits,  such  dam- 
ages as  to  the  court  shall  appear  to  be  just;  and  in  assessing  such 
damages  the  court  may,  in  its  discretion,  allow  the  amounts"  fixed  by 
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tfie  act,  etc.    The  statute  then  specifies  certain  limits  of  assessment  to 
respect  of  copyrighted  matters  not  relevant  to  this  case,  and  concludes : 

"And  such  damages  shall  In  no  case  exceed  the  sum  of  $5,000  nor  be  less 
tlian  the  sum  of  $250  and  shall  not  be  regarded  as  a  penalty." 

The  same  section  gives  plaintiff  "one  dollar  for  every  infringing 
copy  made  or  sold  by  or  found  in  the  possession  of  the  infringer  or 
his  agents  or  employes"  in  respect  of  books  such  as  are  here  in  ques- 
tion. 

As  is  well  known,  the  language  of  this  section  is  a  growth  of  years, 
resulting  from  the  efforts  of  Congress  to  avoid  that  strictness  of  con- 
struction which  historically  attaches  to  any  statute  inflicting  penalties, 
and  to  confer  upon  an  injured  copyright  owner  somt  pecuniary  solace, 
even  when  the  rules  of  law  render  it  difficult,  if  not  impossible  (as 
it  often  is),  to  prove  damages  or  discover  profits.  In  the  Mail  &  Ex- 
press Co.  Case,  supra,  we  held  that,  in  respect  of  an  infringing  pub- 
'fication  coming  under  the  same  general  category  as  does  the  present 
one,  $250  was  the  mioimwn  amount  to  which  a  plaintiff  could  be  en- 
titled. In  Gross  v.  Van  Dyck  Gravure  Co.,  230  Fed.  412,  144  C.  C. 
A.  554,  Hand,  J.,  in  the  trial  court  held  that  the  duty  was  by  this 
statute  laid  upon  the  court  to  "estimate  damages"  in  place  of  the  "old 
penalties,  *  *  *  but  to  estimate  them  within  the  sums  given,  with- 
out thp  limitations  of  usilal  legal  proof.  The  whole  course  of  copy- 
right law  shows  a  recognition  of  the  difficulty  of  making  legal  proof 
of  damages  and  in  substituting  for  rigid  penalties  the  discretionary- 
power  of  the  court,  we  must  assume  that  a  plaintiff  should  not  fail  for 
lack  of  pxooi."  On  appeal  from  that  construction  of  the  statute,  this 
court  approved  the  method  pursued. 

That  the  statute  limits  the  discretion  of  the  court  to  a  minimum 
award  of  $250  and  a  maximum  of  $5,000  in  lieu  of  actual  damages 
has  also  been  held  in  L.  A.  Westerman  Co.  v.  Pispatch,  etc.,*|Co., 
233  Fed.  609,  147  C.  C.  A.  417  (C.  C.  A.  6th).  In  Woodman  v.  Cydi- 
ard,  etc.,  Co.  (C.  C.)  192  Fed.  67  (affirmed  on  another  point  204  Fed. 
921,  123  C.  C.  A.  243,  and  205  Fed.  902,  126  C.  C.  A.  434),  Alfred 
Becker,  etc.,  Co.  v.  Etchison,  etc.,  Co.  (D.  C.)  225  Fed.  135,  and  F. 
A.  Mills  V.  Standard,  etc.,  Co.  (D.  C.)  223  Fed.  849,  sev;eral  District 
Courts  have  asserted  a  lairgeir  disottion;  so  that,  where  little  or  no 
injury,  appeared,  even  nominal  damages  have  been  awarded  for  proven 
infringement. 

There  may  be  circumstances  under  which  discretion  revoljj  from 
any  award,  by  reason  of  the  trivial  nature  of  the  thing  copyrighted, 
or  the  slight  success  of  attempted  infringement;  but  the  facts  of  this 
case  present  no  such  problem.  That  keeping  plaintiff  out  of  a  possible 
market  for  2,800  copies  of  its  own  publication,  by  the  issuance  of  a 
book  competitive  in  every  sense  of  the  word,  works  some  considerable 
injury,  is  a  matter  too  plain  to  require  more  than  statement.  That 
assessment  of  damages  or  ascertainment  of  profits  under  the  facts 
hereinabove  recited  would  be  not  only  difficult  but  expensive  is  similar- 
ly obvious.  We  entertain  no  doubt  that  it  was  the  intention  of  Con- 
gress (1)  to  preserve  the  right  of  a  plaintiff  to  pursue  damages  and 
profits  by  the  historic  methods  of  equity  if  he  chooses  so  to  do ;  and  (2} 
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to  give  the  new  right  of  application  to  the  court  for  such  damages  as 
shall  "appear  to  be  just,"  in  lieu  of  actuai  damages. 

These  words  present  no  difficulty  in  interpretation.  "Actual"  means 
"real,"  as  opposed  to  "nominal."  Astor  v.  Merritt,  111  U.  S.  213,  4 
Sup.  Ct.  413,  28  h.  Ed.  401.  It  means  "existent,"  without  precluding 
the  thought  of  change.  Osborne  v.  San  Diego,  etc:,  Co.,  178  U.  S.  38, 
20  Sup.  Ct.  860,  44  L.  Ed.  961.  "In  lieu"  means  in  place  of  the  thing 
modified  by  the  quoted  phrase.  State  v.  Bank  of  Commerce  (C.  C.) 
53  Fed.  at  736.  Therefore  what  plaintiff  is  entitled  to  ask  of  the 
court  in  its  discretion  is  something  in  the  place  of  his  real— i.  e.,  legally 
existent  and  legally  ascertainedr— damages.  If  it  had  appeared  that, 
instead  of  (Ustributing  2,800  copies,  defendant  had  issued  but  one, 
the  technical  infringement  would  still  have  existed,  and  the  question 
been  presented  whether  plaintiff  must  have  $250  for  nothing.  Sudi 
a  case  has  never  been  before  us,  and  in  the  present  cause  experience 
informs  the  court  that  $2.50  would  not  and  could  not  compensate  plain- 
tiff for  a  damage  obvious,  but  difficult  of  exact  admeasurement.  It 
covers  the  matter  in  hand  to  repeat  what  we  held  in  the  Mail  &  Ex- 
press Case,  supra,  that,  where  obvious  and  substantial  pecuniary  in- 
jury has  been  wrought,  $250  is  the  minimum  award,  and  to  approve  the 
above-quoted  language  of  Hand,  J.,  that  the  intent  of  the  statute  (un- 
der circumstances  such  as  the  present)  was  to  authorize  the  court  to 
estimate  the  damages  within  the  statutory  limits,  without  being  bound 
to  or  by  legal  proof. 

No  error  was  committed  in  the  assessment  of  damages  herein. 

[B,T]  3.  It  has  often  been  held  that  allowance  of  counsel  fees  is 
a  matter  peculiarly  within  the  discretion  of  the  court  awarding  the 
same,  because  that  court  can  (and  always  does)  proceed  upon  its  own 
knowledge  of  the  value  and  extent  of  the  professional  service  ren- 
dered. We  have  lately  approved  this  rule  in  Central  Trust  Co.  v. 
Ui#ted  States,  etc.,  Co.,  233  Fed.  420,  147  C.  C.  A.  356.  Discretionary 
matters  are  reviewable  only  when  abuse  of  discretion  is  shown.  Cer- 
tainly no  abuse  is  here  demonstrated,  and,  having  ourselves  examined 
this  record,  whereof  the  printed  testimony  is  far  less  important  than 
the  enormous  and  ill-digested  mass  of  exhibits,  requiring  much  labor 
to  prove  an  infringement  now  admitted,  we  are  the  less  inclined  to 
disagree.  There  is  nothing  in  Universal  Film,  etc.,  Co.  v,  Copperman, 
218  Fed.  577,  134  C.  C.  A.  305,  especially  applicable  to  this  case.  In 
both  cases  the  trial  judge  inquired  as  to  the  value  in  a  particular  liti- 
gatio%  of  the  professional  services  rendered,  and  fixed  them  by  his 
own  knowledge  of  the  facts  and  professional  custom.  We  decline  to 
•disturb  the  award  of  counsel  fees. 

The  decree  is  afl&rmed,  with  costs. 
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BBN  FRANKLIN  TRANSP.  CO.  v.  FEDERAL  SrGAR  REFINING  CO.  • 
(ClrciUt  Court  of  Appeals,  Second  Circuit    March  13,  1917.) 

No.  ITS. 

1.  Shipping  «=»173 — DranrBBAOB — Contkact  fob  I/tGnr^sAOK. 

A.  ll^tera£;e  company,  under  a  general  contract  with  a  Bugar  refining 
company  to  perform  lighterage  service,  fceW  not  entitled  to  recover  de- 
murrage for  detention  of  its  lighters  by  vessels  to  which  it  transported 
cargo,  for  which  the  refining  company  was  not  In  fault,  and  in  the  ab- 
sence of  any  provision  therefor  in  the  c(Hitract 

[Ed.  Note. — For  other  cases,  see  Shipping,  Gent  Dig.  |  670.] 

2.  Shiffino  4=3l70 — ^Demubxagb— Gbounds  of  Reoovkby. 

Demurrage,  strictly  speaUng,  can  only  be  recovered  where  it  is  ^- 
pressly  reserved  by  charter  party  or  bill  of  lading,  and  where  there  is 
no  such  reservation  the  remedy  is  by  an  action  for  damages  in  the  nature 
of  demurrage  for  wrongful  detention. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {{  565-667.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  Ben  Franklin  Transjwrtation  Company 
against  the  Federal  Sugar  Refining  Company.  Decree  for  libdant, 
and  respondent  appeals.    Reversed. 

The  Ben  Franklin  Transportation  Company,  hereinafter  called  the 
Transportation  Company,  is  a  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  New  York,  and  is  engaged  in  the  business 
of  lightermen  and  transporting  freight  and  cargoes  and  the  like  for 
hire.  The  Federal  Sugar  Refining  Company,  hereinafter  called  the 
Refining  Company,  is  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  New  York,  with  its  principal  office  in  the  city  of 
New  York,  in  the  Southern  district  of  New  York,  and  is  engaged  in 
the  business  of  manufacturing,  selling,  and  dealing  in  sugar. 

Bigelow  &  Wise  of  New  York  City  (Ernest  A.  Bigelow  and  Carl 
E.  Whitney,  both  of  New  York  City,  of  counsel),  for  appellant. 
Frederick  W.  Park,  of  New  York  City,  for  appellee. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  It  may  be  remarked  that  the  caption  of 
of  this  case  in  this  court  is  wrong,  there  being  a  reversal  of  the  parties 
as  at  common  law ;  and  at  the  trial  a  number  of  the  allegations  in  the 
libel  as  originally  filed  were  found  to  be  erroneous  and  were  amended 
by  consent.  But  no  change  was  made  in  the  allegation  that  the  parties 
had  entered  into  a  contract  for  carrying  freight  at  a  certain  agreed 
freight  rate,  which  is  specified,  "plus  demurrage  per  day  while  wait- 
ing at  either  or  both  ends  of  the  route  according  to  the  prevaiHng  rates 
on  boats  of  that  class  for  demurrage  in  the  harbor  of  New  York."  The 
suit,  as  indicated,  is  in  admiralty.  The  Transportation  Company  sues 
upon  the  contract  to  recover  various  sums  of  money,  the  whole  aggre- 
gating $1,956.40,  with  interest  on  the  various  items,  claimed  to  be  due 
for  demurrage,  under  circumstances  hereinafter  stated. 

4=3For  otber  caaaa  lee  i«]Q«  topic  ft  KEY-NUMBEni  to  all  Ker-Numbered  DlgesU  &  Isdtxaa 

'Rehearing  denied. 
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[1]  It  appears  that  the  Transpdrtation  Company  entered  into  a  con- 
tract with  the  Refining  Company  for  carrying  freight,  consisting  of 
sugar  and  sugar  products,  from  the  refinery  at  Yonkers  to  wherever 
ordered  by  the  Refining  Company  in  and  about  the  harbor  of  New 
York,  at  a  certain  agreed  freight  rate.  The  Hbel  alleges  that  the  Re- 
fining Company,  in  addition  to  freight,  agreed  by  its  contract  to  pay 
demurrage,  as  already  stated,  and  that  it  has  paid  the  freight  charges 
from  time  to  time  as  the  bills  were  rendered,  but  in  certain  instances 
has  neglected  to  pay  charges  for  demurrage.  It  declares  that  bills  for 
the  demurrage  were  duly  rendered  botb  to  the  Refining  Company  and 
to  the  steamships  to  which  the  sugar  was  consigned  and  their  agents 
and  owners,  and  that  in  each  instance  where  the  delay  was  caused  at 
the  steamship  end  demands  were  made  by  it,  in  behalf  of  itself  and  in 
behalf  of  the  Refining  Company,  but  in  no  case  has  it  been  paid ;  the 
steamship  in  each  case  alleging  that  their  contractual  relations  with 
the  Refining  Company  were  such  that  they  would  not  pay  demurrage. 

The  answer  admits  a  contract  and  calls  on  the  Transportation  Com- 
pany to  produce  it  at  the  trial.  It  admits  that  it  has  paid  the  freight 
charges  accruing  under  the  contract  and  that  it  has  refuFcd  to  pay 
charges  for  demurrage,  and  alleges  that  no  amount  is  due  from  it  to 
the  Transportation  Company.  The  court  has  found  in  favor  of  libel- 
ant and  entered  a  decree  in  the  sum  of  $2,076.58.  The  transactions  be- 
tween the  parties  began  in  1902  and  ended  in  March,  1916.  There  was 
a  written  contract  between  them,  and  later  an  oral  renewal  thereof. 
The  written  contract  merely  set  forth  the  prices  to  be  paid  and  received 
for  the  carrying  of  freight.  Thare  is  nothing  in  it  in  regard  to  demur- 
rage or  "charges  for  demurrage."  ' 

The  traffic  manager  of  the  Transportation  Company,  after  stating 
that  his  company  had  a  contract  with  the  Refining  Company,  was  ask- 
ed whether  it  provided  for  the  payment  of  demurrage,  and  he  replied 
that  it  did  not,  but  provided  simply  for  the  payment  of  freight.  Later 
the  contract  was  introduced  in  evidence,  and  it  showed  that  the  above 
testimony  was  in  accordance  with  the  facts.  He,  however,  stated  that 
the  Refining  Company  had  agreed  to  pay  his  company  for  the  time  the 
lighters  were  held  at  the  refinery  end.  He  was  asked  whether  that 
company  had  ever  paid  charges  for  delays  at  that  end,  and  he  replied, 
"They  paid  us  $762  for  that  very  thing."  But  an  agreement  to  pay  for 
delays  at  the  docks  of  the  Refinmg  Company,  and  which  were  presum- 
ably due  to  the  acts  or  omissions  of  the  Refining  Company  itself,  is 
clearly  not  an  agreement  to  pay  for  delays  at  the  vessel  end,  which 
were  presumably  due  to  the  acts  or  omissions  of  the  vessel  to  which 
the  cargo  was  consigned.  Nevertheless  the  court  in  its  opinion  declared 
that: 

"The  fact  that  tbe  respondent  paid  this  demurrage  In  some  cases  without 
protest  leads  me  to  the  conclusion  that  there  was  a  contract  between  tho 
parties  for  the  payment  of  the  demurrage  at  the  steamship  end  as  well  as  at 
the  refinery  end." 

If  there  ever  was  an  agreement  between  these  parties  to  pay  for  de- 
lays at  the  vessel  end,  it  was  not  embodied  in  the  written  contract  into 
which  they  entered,  and  is  not  disclosed  in  this  record.  The  traffic  man- 
ager of  the  Transportation  Company  fails  to  testify  to  the  existeiic« 
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of  any  such  understanding,  while  stating  that  there  wais  an  agreement 
to  pay  at  the  other  end.  The  traffic  manager  of  the  Refining  Company 
explained  the  exceptional  case  in  which  his  company  had  paid  the  de- 
murrage charges  at  the  vessel  end  by  showing  that  in  that  case  his 
company  had  collected  the  charges  at  the  other  end  and  paid  over  the 
sums  so  collected.  In  other  cases  he  said  his  company  had  never  con- 
sidered itself  responsible  for  demurrage  charges  at  the  vessel  end,  al- 
though it  had  paid  such  at  the  refinery  end.  He  declared  the  Refinery 
Company  had  objected  to  every  bill  when  presented  for  demurrage 
charges  at  the  vessel  end,  except  where  it  had  itself  collected  such 
charges.  When  the  representative  of  the  Transportation  Gcanpany 
called  at  his  office  three  or  four  times  a  month,  "he  would  speak  of  be- 
ing unable  to  collect  the  bills  from  tfie  isteamship  company,*,'  "but  I 
would  always  tell  him  we  were  not  interested  in  the  demurrage  bills." 
"You  always  fold  him  you  were  not  interested  in  the  demurrage  bills  ?" 
Answered,  "Yes."  •  It  is  evident  to  us  from  this  testimony  that  there 
was  no  contract  between  these  parties  that  the  Refinii^  Company 
should  pay  demurrage  charges  at  the  steamer  end.  Moreover,  it  is  in- 
consistent with  the  existence  of  such-a  contract  that  the  Transportation 
Company  always  presented  its  bills  for  such  charges  in  the  first  in- 
stance to  the  steamships  and  then  on  their  refusal  to  pay  presented  them 
to  the  Refining  Company.  Why  should  the  Transportation  Company 
have  presented  the  bills  to  the  ships,  if  there  had  been  a  contract  with 
the  Refining  Company  to  pay?  We  can  understand  why  in  some, cases 
the  latter  company  should  have  interested  itself  in  collecting  demurrage 
charges  fro'm  the  vessels.  The  testimony  of  the  traffic  manager  of  the 
Refining  Company  makes  that  clear.  He  testified  that  he  was  in  th«» 
habit  of  talking  to  the  traffic  manager  of-  the  Transportation  Con4)any 
three  or  four  times  a  day  and — 

"when  tbese  boats  were  held  up,  for  his  accommodation,  I  said  I  would  take 
It  lip  with  the  people,  to  try  and  set  the  boats  rrieased,  the  same  as  I  would 
with  the  iiatlioad  companies.  Not  becanse  It  was  my  duty  to,  but  be  thought 
I  had  a  Uttle  Influence." 

We  think  his  testimony  also  makes  it  clear  why,  in  the  absence  of 
any  agreement  to  pay  demurrage  at  the  steamship  end,  the  Refining 
Company  did  not  regard  itself  as  responsible.    He  testified  as  follows : 

"The  sugar  Is  purchased  through  houses  here,  who  have  EJnropean  corre- 
spondents, and  some  pay  cash  against  a  dock  receipt  We  do  not  In  any  case 
secure  room  on  any  steamer,  or  ask  It ;  the  bnyeis  of  the  sugar  arrange  with 
the  steamer  for  their  own  room ;  we  have  nothing  whatever  to  do  with  the 
steamer.  They  furnish  us  a  permit  for  the  shipment,  which  we  In  turn  send 
.to  the  refinery  and  hand  to  the  lightermen ;  so  the  steamship  people  would 
not  recognize  us  In  any  event,  for  we  do  not  obtain  the  payment.  Q.  No  one, 
though,  really  had  any  contract  with  the  Ben  Franklin  Transportation  Com- 
pany except  yourselves?  A.  No;  we  had  a  contract  with  them  to  carry 
our  freight,  but  we  had  absolutely  nothing  whatever  to  do  with  the  room  of 
the  steamer  or  the  permit,  except  handling  It  from  the  purchaser  to  the  lighter- 
man." 

[2]  There  being  no  express  contract  to  pay  these  charges  for  delays 
in  unloadit^  at  the  steamship's  end,  we  are  brought  to  die  inquiry  as 
to  the  nature  of  the  liability  for  demurrage  charges,  in  the  absence  of 
an  e3q>ress  contract.    Demurrage,  is  an  allowance  for  the  detention  of 
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a  vessel  in  loading  or  unloading  beyond  the  time  allowed  for  the  pur- 
pose in  the  charter  party  or  bill  of  lading.  It  is  in  the  nature  of  ex- 
tended freight,  and  is  intended  as  a  compensation  to  the  vessel  for  the 
freight  she  might  have  earned  during  the  period  of  detention.  Ordi- 
narily demurrage  is  expressly  stipulated  for  by  contract,  and  strictly 
speaking  is  only  payable  when  so  stipulated.  In  Scrutton  on  Charter 
Parties  (3d  Ed.)  page  232,  the  writer  defines  demurrage  as: 

"A  sum  aRreed  by  the  charterer  to  be  paid  as  liquidated  damages  for  dtiay 
beyond  a  stipulated  or  reasonable  time  for  loading  or  unloading." 

And  he  goes  on  to  point  out  that,  when  this  is  not  fixed  by  agreement, 
the  shipowner's  remedy  is  to  recover  unliquidated  "damages  for  deten- 
tion." See  36  Cyc.  347,  and  cases  there  cited.  In  the  absence  of  ex- 
press contract,  damages  "in  the  nature  of  demurrage"  are  recoverable 
for  a  breach  of  the  implied  obligation  to  load  or  unload  the  cargo  with 
reasonable  dispatch.  See  Price  v.  Morse  Ironworks,  etc.,  Co.  (D.  C.) 
120  Fed.  445 ;  Empire  Transp.  Co.  v.  Philadelphia,  etc..  Iron  Co.,  77 
Fed.  919,  23  C.  C.  A.  564,  35  L.  R.  A.  623 ;  Randall  v.  Sprague,  74 
Fed.  247,  21  C.  C.  A.  334;  Van  Etten  v.  Newton,  134  N.  Y.  143,  31 
N.  E.  334,  30  Am.  St.  Rep.  630;  Wordin  v.  Beinis,  32  Conn.  268,  85 
Am.  Dec.  255. 

Demurrage,  strictly  speaking,  then,  can  only  be  recovered  where  it 
is  expressly  reserved  by  the  charter  party  or  bill  of  lading,  and,  where 
no  such  reservation  exists,  the  remedy  is  by  an  action  in  the  nature  of 
demurrage  for  the  damages  for  wrongful  detention.  The  J.  E.  Owen 
(D.  C.)  54  Fed.  185  (1893).  And  in  36  Cyc.  370,  it  is  stated  that,  where 
the  action  is  for  damages  in  the  nature  of  demurrage,  "special  assump- 
sit or  other  form  of  action,  in  which  the  implied  promise  is  specially 
pleaded,  is  proper  and  necessary." 

In  the  argument  in  this  court  the  Transportation  Company  did  not 
rely  upon  the  contract  which  it  pleaded,  but  on  an  implied  contract 
which  it  did  not  plead.  Counsel  in  his  brief  declares  that  the  parties 
"had  read  into  the  contract  between  them  a  covenant  on  the  part  of 
the  respondent  to  pay  the  libelant  at  the  ship  end  of  the  route  after 
the  day  of  arrival  and  two  lay  dajfs."  In  this  case  the  libelant  has  sued 
upon  a  ctmtractual  obligation  which  he  has  not  proved.  The  contract 
which  he  has  proved  does  not  support  the  allegations  of  the  libel.  The 
implied  promise  upon  which  he  seeks  upon  the  argument  in  this  court  to 
recover  was  not  specially  pleaded. 

But  we  may  add  that  the  record  fails  to  disclose  any  such  implied 
promise.  And  in  this  connection  we  call  attention  to  the  case  of  Hagan 
V.  Tucker,  118  Fed.  731,  55  C.  C.  A.  521  (1902),  in  the  Circuit  Court 
of  Appeals  in  the  Third  Circuit.  That  case  was  somewhat  similar  to 
the  one  now  under  consideration.  In  that  case  the  libelant  furnished 
a  number  of  barges  for  use  as  lighters  by  respondent's  testator  in  his 
coal  business  in  New  York  City  and  harbor.  The  use  necessarily  in- 
volved more  or  less  delay  of  the  barges  while  waiting  for  the  transfers 
of  their  cargoes  to  steamships,  which  was  a  part  of  defendant's  busi- 
ness. A  suggestion  by  libelant  that  he  should  expect  demurrage  for 
such  delays  was  met  by  a  prompt  denial  of  liability  and  notice  by  de- 
cedent that  he  would  not  keep  the  vessels  on  such  teixns.    Thereafter 
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the  business  continued  as  before^  monthly  bills  being  presented  and 
paid  for  the  hire  of  the  barges,  which  contained  no  charges  for  demur- 
rage, nor  were  any  such  charges  made  on  libelant's  books  tintil  after 
decedent's  death,  when  a  large  sum  was  charged  against  him  on  that 
account.  The  court  bdow  dismissed  the  libel,  and  on  appeal  the  decree 
was  affirmed;  the  court  declaring: 

"We  agree  with  the  conclnslon  that  the  libelant's  claim  for  demnrrage  or 
damages  for  the  detention  of  his  bargee  Is  not  satlafactorUy  established." 

In  the  case  at  bar  the  Transportation  Company  began  to  do  light- 
erage business  for  the  Refining  Company  in  1902,  and  continued  to  do 
so  until  March,  1916,  and  made  no  demands  for  demurrage  until  Oc- 
tober, 1916.  It  then  began  to  send  demurrage  bills  to  the  Refining 
Company.  Even  then  it  sent  its  bills  first  to  the  steamships,  and  when 
they  declined  to  pay  them  it  then  sent  them  to  the  Refining  Company, 
whh  the  explanation  that  the  steamships  had  refused  to  pay  the  charg- 
es. It  has  already  been  pointed  out  that,  as  these  bills  came  in  from 
time  to  time,  the  Transportation  Company  was  informed  that  the  re- 
spondent was  not  responsible  for  such  charges  and  that  they  would 
have  to  be  collected  from  the  steamship  companies.  It  seems  to  us 
that,  if  the  Transportation  Company  thereafter  continued  in  the  serv- 
ice of  the  Refining  Company,  it  is  not  in  a  position  to  assert  that  the 
latter  was  imder  any  implied  obligation  to  pay  charges  which  it  had  ex- 
pressly declared  it  would  not  assume.  Neither  is  the  position  of  the 
Transportation  Company  in  this  respect  improved  by  the  fact  that  in 
one  instance  at  its  request  the  Refinmg  Company  used  its  influence  to 
collect  the  demurrage  charges  from  a  steamship  for  the  Transportation 
Company,  paying  over  to  the  latter  the  surn  so  collected. 

The  question  whether  the  steamships  were  liable  to  the  libelant  for 
delays  in  the  unloading  of  the  cargoes  from  the  lighters  is  not  before 
us,  and  is  not  passed  upon  tn  this  case.  Nevertheless,  we  may  call 
attention  to  the  rule  laid  down  in  9  Am.  &  Eng.  Encyc.  of  Law,  255, 
where  it  is  said: 

"In  courts  of  admiralty  it  seems  to  be  settled  that  a  contract  will  be  Im- 
plied on  the  part  of  the  consignee  or  hie  assLgnee  to  unload  within  a  reason- 
able time,  when  no  time  is  specified  in  the  contract,  and  that  a  libel  in  per- 
sonam may  be  maintained  against  him  for  damages  for  breach  of  such  implied 
contract    A.  consignee  is  certainly  so  liable,  if  be  Is  also  the  freighter." 

In  this  case  the  consignee  was  not  the  freighter.    The  Refining  Com- 

?any  did  not  employ  or  enter  into  any  contracts  with  the  steamships. 
'hey  were  engaged  by  the  buyers  of  the  sugar,  and  the  Refining  Com- 
paiw  had  nothing  whatever  to  do  with  them.  In  9  Am.  &  Eng.  Encyc. 
of  Law,  page  253,  the  rule  as  to  the  liability  of  a  freighter  for  delay  in 
unloading  is  stated  as  follows: 

"Id  the  absence  of  any  express  agreement  as  to  the  time  for  unloading,  the 
law  implies  a  contract  on  the  part  of  the  charterer  or  freighter  to  unload 
within  a  reasonable  time,  and  if  he  fails  to  do  so,  through  his  own  fault  or 
that  of  his  agent,  he  is  liable  for  damages  in  the  nature  of  demurrage  for  the 
detention  of  the  vessel." 

There  is  nothing  in  this  record  to  show  that  any  delays  which  oc- 
curred at  the  steamship  end  were  due  to  the  fault  of  the  Refining  Con>- 


Digitized  by 


Google 


48  2Vi  EVDBRAL  BHPOBTBB 

pany,  and  if  they  were  occasioned  by  the  fault  of  the  steamships  the 
evidence  not  only  does  not  disclose  that  the  latter  were  the  agents  of 
the  former,  but,  on  the  contrary,  it  affirmatively  spears  that  they  were 
not  its  agents. 

Again,  in  the  absence  of  an  express  agreement,  damages,  if  properly 
pleaded,  can  only  be  recoverable  upon  proof  that  the  delay  complained 
of  was  due  to  some  fault  or  negligence  on  the  part  of  the  respondent. 
The  burden  of  proving  this  is  upon  the  libelant.  Riley  v.  Cargo  of  Iron 
Pipes  (D.  C.)  40  Fed.  605.  And  in  this  case  there  is  not  a  scintilla  of 
evidence  to  show  that  the  Refining  Gimpany  was  at -fault  for  delays 
at  the  steamer  end. 

Decree  reversed,  with  costs. 


McKINNBT  ▼.  UNITED  STATES  NAT.  BANK  OP  OBNTRAMA  et  al.* 
BEINHABT  et  al.  v.  SAME.    LANGLBT  v.  SAMC 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  21,  1917.) 
No.  2879. 

1.  Banks  and   BANSiKa  «a»39 — Oboajiizatiom — Pathbnt  of  CAirrAi,   in 

Cash. 

The  organizer  of  the  O.  bank,  intenfllng  It  to  have  a  capital  of  ICO.OOO, 
as  required  by  the  state  low,  procured  $2,000  itt  cash  and  $11,4S0  In 
notes  for  stock,  and  delivered  them  to  the  vice  ppeeldent  and  manager  <# 
the  C.  bank,  with  his  own  note  tor  the  balance  of  tbB  530,000,  whereupox 
the  C.  bank  Issued  a  certificate  o£  deposit  for  $50,000,  upon  the  credit  of 
which  the  O.  bank  opened  Us  doors  and  commenced  business.  It  wa.<i 
agreed  that,  on  demand,  the  organlsser  of  such  bank  would  diarge  off  tbe 
credit  given  to  It  by  the  C.  bank.  Beld,  that  the  capital  wa«  not  paid  In 
cash  as  required  by  law,  and  the  0.  bank's  authority,  to  open  Its  doors  and 
engage  In  business  was  fraudulentJiy  obtained.  ' ,  ,  * 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  Si 
44-48g 

2.  Banks  and  Banking  «=»80(4) — ^Insolvbnct — Claius — fBioBirr. 

Where  deposits  were  made  In  the  O.  bank  on  the  assumption  that  its 
capital  was  paid  In  cash;  and  l^  thie  O.  bank  were  transferred  to  the  C. 
bank,  the  money  so  received  by  tbe  C.  bank  was  a  trnst  fgnd,  and  upon 
the  insolvency  of  both  banks  the  claim  of  the  receiver  of  the  O.  bank 
therefor  was  entitled  to  preference  over  general  creditors  of  the  C.  bank, 
as  the  O.  bank  had  no  right  to  receive  such  deposits,  or  to  transfer  them 
to  the  C.  bank,  and  the  C.  banlc,  whose  ofticers  participated  In  the  fraud, 
had  no  right  to  receive  them. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  H  187, 
188.] 

3.  Banks  and  Banking  «=»80(4>—In80i.venot— Claims— Pbio«itt. 

Where  moneys  received  by  the  O.  bank  from  depositors  were  paid  to 
other  banks  by  direction  of  the  C.  bank,  the  claim  of  the  receiver  of  the 
O.  bank  therefor  was  only  a  general  claim,  not  entitled  to  prlorltj^  as 
such  moneys  were  not  traceable  into  the  possession  of  the  receiver  of  the 
C.  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  {{  187, 
188.] 

i.  Banks  and  Banking  «=>80(1) — ^Insolvency — Claims  Allowable. 

The  manager  and  principal  stockholder  in  the  T.  bank  organized  tbe 
O.  bank,, which  was  to  be  a  feeder  for  the  C.  bank,  and  negotiated  with 

«s»For  other  cases  s<e  suae  topic  &  KBY-NUUBER  In  all  Key-Numbered  Digests  *  Indeze» 
'Rehearing  denied  October  8,  1917. 
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tbe  man&gcr  of  the  Q.  bank  for  the  sale  to  blm  of  his  ^tode  in  tb»  T. 
bank.  The  T.  bank,  having  money  due  it  from  the  C.  bank,  called  on  tbe 
C.  bank  tbertefor,  which  dliiected  the  O.  bank  to  fumlsb  the  money, 
which  that  bank  did.  HeU  that,  whether  or  not  the  negotiations  for  the 
sale  of  the  stock  bad  been  coowleted,  the  O.  bank  properly  charged  the 
advances  to  the  O.  bank,  and  on  the  liuolvmicy  of  both  banks  the  re- 
ceiver of  the  O.  bank  had  a  claim  against  the  receiver  of  the  C.  bank 
therefor,  though  the  T.  bank  did  iKrt;  credit  all  of  thd  moneys  received 
from  the  O.  bank  to  tbe  C.  bank. 

[Ed.  Note. — ^BV>r  other  cases,  see  Banks  and  Banking,  Cent  Dig.  8| 
184,  198.3 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern Division  of  tbe  Western  District  of  Washington;  Edward  E. 
Cushman,  Jadge. 

Actions  by  Frank  P.  McKinney,  as  receiver  of  the  Ol3rnipia  Bank 
&  Trust  Company,  in  which  C.  S.  Reinhart  and  another,  stockholders 
of  the  Olytnpia  Bank  &  Trust  Company,  for  themselves  and  all  other 
stockholders,  intervened,  and  by  Roy  A.  Langley,  as  receiver  of  the 
State  Bank  of  Tenino,  against  the  United  States  National  Bank  of 
Centralia  and  A.  R.  Titlow,  as  its  receiver.  From  the  judgment, 
the  plaintiffs  in  each  case  and.  the  interveners  separately  appeal.  Af-  *• 
firmed  in  part,  and  modified  and  remanded  in  part. 

Three  bank*  of  the  state  of  Washington,  all  <?kj«ely  related  to  one  another, 
closed  their  doors  in  tbe  month  of  September,  1914 — the  State  Bank  at  Tenino 
on  September  19th,  the  United  States  National  Bank  of  Oentralia  on  Septemr 
her  21st,  and  the  Olympla  Bank  &  Trust  Company  on  September  22d.  The 
receiver  of  the  Olympla  bank  brougfht  a  suit  against  the  receiver  of  the  Oem 
tralla  bank  for  an  acconntin?,  In  which  suit  O.  S.  Relnhart  and  G;  W.  Shaffer, 
stodcholders  of  the  Olympla  bank,  intervened.  The  accounting  which  was 
sought  related  to  three  claims:'  Eirst,  a  Glalm  for  $36,060,  for  which  sum 
credit  was  taken  by  the  Centralia  bank  against  the  Olympla  bank  on  the 
strength  of  two  drafts,  of  date  September  15,  1914,  one  for  $12,600,  and  one 
for  $24,050,  drawn  by  Hays,  the  cashier  of  the  Olympla  bank,  to  the  order  of 
tbe  Centralia  bank,  and  drawn,  as  Hie' complainant  alleged,  to  pay  the  per- 
sonal notes  of  Hays;  and  whereby  he  took  Uie  fnnda  of  the  bank  to  pay  his 
personal  IndebtedneM  to  tbe  Centralia  bank,  with  the  knowledge  of  the 
officials  of  the  last-named  bank,  and  at  a'  time  when  that  bank  was  insolvent ; 
second,  a  claim  for  $10,000,  a  sum  remitted  by  the  Olympia  bank  to  the  Tenioo 
bank  at  the  request  of  the  Centralia  bank,  for  the  purpose  of  paying  money 
which  that  bank  owed  to  the  Tenino  bank ;  third,  a  claim  for  $9,500,  which 
the  Centralia  hank  bad  on  deposit  of  tJte  funds  of  dte  Olympla  bank  and  used 
to  pay  its  own-  notes.  The  receiver  of  the  Tenino  bank  brought  a  similar 
suit  for  accounting  against  the  Centralia  bank.  The  Interveners  Reinhard 
and  Shaffer,  stockholders  of  the  Olympla  bank,  brought  a  bill  on  their  own 
behalf  and  for  all  other  stoAholders,  praying  for  an  accoontlng  between  the 
Olympla  bank  and  its'  receiver  and  the  Centralia  bank  and  its  receiver,  and 
that  the  cash  balance  found  due  the  Olympla  bank  and  all  notes  in  the  pos- 
session of  the  receiver  of  the  Centralia  bank  obtained  from  the  Olympia  bank 
be  decreed  to  be  held  in  trust  for  the  receiver  of  the  latter  bank,  and  delivered 
to  his  possession.  The  suits  were  consolidated,  and  upon  the  issues  and  the 
evidence  the  conrt  below  in  its  decree  denied  the  claims  of  the  receiver  of  the 
Olympla  bank  for  $3S,6.'W)  and  for  $10,000,  but  allowed  and  established  the 
claim  of  |9,d00  in  favor  of  tbe  Olympla  bank,  and  as  against  the  Centralia 
bank,  and  decreed  that  the  Olympla  bank  be  allowed  a  general  daim  against 
the  receiver  of  the  Centralia  bank  in  the  sum  of  $25,808.91,  to  be  paid  Mtli 
other  proved  and  allowed  claims,  and  the  court  further  decreed  that  a  cer- 
tain credit  of  $48,000,  given  the  Olympia  bank  by  the  Centralia  bank,  be 
canceled  and  held  void. 
242F.— i 
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The  facts  In  the  case  are  briefly  as  follows:  The  Ol^mpla  bank,  with  a 
•capital  stock  of  $50,000,  was  orgnnlssed  on  Angoat  Id,  1914,  at  the  iastance  of 
W.  Dean  Hays,  who  prior  thereto  had  been  the  manager  of  the  Tenlno  bnnk. 
In  July,  1914,  Hays,  who  owned  the  majority  of  the  stock  of  the  Tenlno  bank, 
entered  Into  an  agreement  with  Gilchrist,  the  vioe  president  and  manager  of 
the  Oentralla  bnnk,  whereby  the  latter  was  to  purcluiBe  that  stock,  but  the 
shares  were  never  transferred.  GUcbtlst  was  also  anxiovis  to  procure  the 
organization  of  the  bank  at  Olymphi.  At  that  time  a  large  portion  of  the 
funds  of  the  Centralia  bank  were  loaned  to  lumbering  concerns,  and  when 
the  European  war  began  the  of&dals.  In  the  antlcipatfon  Oif  withdrawals,  took 
steps  to  build  up  a  larger  reserve.  They  desired  to  start  a  bank  at  Olympia 
as  a  feeder.  To  secure  the  $50,000  capital  required  under  the  state  law. 
Hays  procured  five  subscribers  to  stock  at  Olympia  to  give  him  notes,  aggre- 
gating $11,450,  for  stock,  and  other  stockholders  paid  $'2,U0O  In  cash  for  stock. 
The  notes  were  made  to  Hays,  with  the  understanding  that  he  personally  was 
loaning  the  money  with  which  to  pay  for  stock.  Gilchrist  went  to  Hays  at 
Olympia,  and  there  Hays  Indorsed  the  notes,  paid  Gilchrist  the  $2,000  cash,  and 
for  the  remainder  of  the  stock  gave  his  own  notes,  one  for  $12,500,  and  one 
for  $24,0.%,  aggregating  $36,550,  to  the  Centralia  bank,  and  thereupon  the 
latter  bank,  through  its  cashier,  issued  to  the  Olympia  bank  a  certificate  of 
deposit  for  $!>0,000.  Upon  the  credit  of  that  certificate  the  Olympia  bank  open- 
ed its  doors  and  commenced  business.  With  the  understandlog  that  the  prin- 
cipal deposits  of  the  Olympia  bank  were  to  be  carried  in  the  Centralia  bank, 
Gilchrist  furnished  Hays  $2,500  cash,  and  Hays  subscribed  for  stock  of  the 
Obmpla  bank  in  the  sum  of  $36,550.  On  August  15,  1914,  tJilchrtst  went  to 
Hays  in  Olympia  and  told  him  that  the  bank  examiner,  who  was  at  Centralia 
to  examine  the  Centralia  bank,  would  object  to  the  Hays  notes  for  $36i,660. 
<}llchrist  then  produced  two  drafts,  one  for  $12,500,  and  one  for  ^4,050,  which 
lie  had  prepared  on  the  stationery  of  the  Centralia  bank,  for  Hays  to  sign. 
Hays  testified  that  he  signed  the  same  with  the  agreement  that,  in  case  uie 
«saminer  objected  to  his  notes,  Gilchrist  would  use  the  drafts,  but  that  after- 
wards the  prior  agreement  would  be  carried  out,  that  the  Centralia  bank 
would  carry  the  Hays  notes,  and  that  the  drafts  were  not  to  be  used  unless 
the  bank  examiner  objected  to  tilie  notes.  The  drafts  were  not  returned  to 
the  Olympia  bank.  One  of  them,  the  draft  for  $12,500,  was  found  in  the 
Centralia  bank  after  It  went  Into  receivership.  It  was  not  marked  paid.  The 
other  was  not  found. 

No  findings  were  made  by  the  trial  court  Its  conclusion,  as  stated  In  the 
opinion,  is  In  substance  as  follows:  The  stock  of  the  Olympia  bank  was 
turned  over  to  Gilchrist,  manager  of  the  Centralia  bank,  together  with  tne 
notes  of  the  stockholders  of  the  Olympia  bank.  The  notes  of  Hays  were,  and 
were  recognized  as,  worthless.  There  was  a  fraudulent  con^ilracy  between 
Gilchrist  and  Hays  to  organize  the  Olympia  bank  without  having  its  stock 
paid  in  cash  as  required  by  law,  and  each  concealed  from  his  associates  and 
directors  the  nature  of  the  transaction.  The  action  of  Gilchrist  constituted  a 
fraud  upon  the  Centralia  bank.  Hays  deceived  his  associates,  who  subscribed 
for  stock  in  the  Olympia  bank,  into  believing  that  he  was  loaning  them  money 
on  their  notes  wlUi  which  their  stock  was  being  paid,  while  in  fact  he  was 
leaving  their  notes  and  stock  with  Gilchrist,  with  the  understanding  that,  as 
the  notes  were  paid,  the  stock  would  be  returned.  No  part  of  the  capital  re- 
qnired  to  be  paid  In  cash  by  the  law  of  Washington  before  the  bank  could 
transact  business  was  paid  in  cash,  and  all  that  was  obtained  was  a  credit  in 
the  Centralia  bank,  saddled  with  an  agreement  that  Hays  would,  on  de- 
mand, charge  off  the  credit  given  to  the  Olympia  bank.  The  $36,550  stock 
subscribed  by  Hays  was  in  no  sense  paid,  and  the  credit  had  no  existence  in 
fact,  and  was  only  a  color  of  credit  The  conclusion  of  the  trial  court  was 
that,  if  there  had  been  a  genuine  authorized  credit.  Hays  would  have  had  no 
authority  to  take  the  money  of  the  Olympia  bank  and  apply  it  to  the  payment 
of  his  own  note,  but  that  the  credit  In  tbia  case  bad  no  existence  In  fact  and 
was  only  a  ooior  of  cradle 
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P.  M.  Troy  and  R.  F.  Sturdevant,  both  of  Olympia,  Wash.,  for 
appellant  McKinney. 

Frank  C-  Owings,  Thomas  L.  O'Leary,  and  Thomas  M.  Vance,  all 
of  Olympia,  Wash.,  for  appellant  Langley. 

C.  Will  Shaffer,  of  Olympia,  Wash.,  for  appellants  Reinhart  and 
Shaffer. 

^  Fredrick  Bausman,  Robert  P.  Oldham,  and  Robert  C.  Goodale,  all 
of  Seattle,  Wash.  (Walter  h.  Nossaman,  of  Seattle,  Wash.,  of  coun- 
sel), for  appellees. 

Before  GILBERT  and  HUNT,  Qtcuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
account  between  the  Olympia  bank  and  the  Centralia  bank  shows  the 
following :  That  the  Centralia  bank,  between  August  20th  and  Sep- 
tember 9th,  and  including  those  dates,  received  in  cash  from  the 
Olympia  bank  $38,498.91,  all  of  which  was  sent  to  Seattle  and  Ta- 
coma  banks  at  the  instance  of  the  Centralia  bank,  except  $2,203.9L 
which  was  sent  to  the  Centralia  bank,  and  that  between  August  20th 
and  September  17tb  the  Olympia  bank  received  from  the  Centralia  bank 
$12,500.  This  result  is  reached  after  eliminating  from  one  side  of 
the  account  the  fictitious  charge  of  $48,(XX)  against  the  Olympia  bank, 
representing  the  color  of  credit  obtained  in  the  Centralia  bank  by 
that  bank,  and  from  the  other  side  of  the  account  $12,5(X)  and  $24,- 
050,  which  took  the  form  of  drafts  for  the  payment  of  Hays'  in- 
debtedness on  his  notes,  and  $9,500,  representing  the  three  Blumauer 
notes,  which  never  came  into  the  possession  of  the  01}m3pia  bank. 
With  the  elimination  of  these  false  items,  the  balance  stands  in  favor 
of  the  Olympia  bank  in  the  sum  of  $25,998.91,  as  found  by  the  court 
below. 

[1-3  J  We  agree  with  the  court  below  that  the  authority  of  the 
Olympia  bank  to  open  its.  doors  and  engage  in  a  banking  business  was 
fraudulently  obtained,  that  its  capital  was  not  paid  in  cash  as  required 
by  law,  and  that  the  cashier  and  manager  of  the  Centralia  bank  partici- 
pated in  the  fraud.  The  receiver  of  the  Olympia  bank  represents^ 
among  other  interests,  the  interests  of  the  depositors  therein.  Those 
depositors  placed  their  money  in  the  Olympia  bank  in  good  faith,  on 
the  assumption  that  its  capital  was  paid  in  cash.  Hays  knew  that 
the  capital  stock  was  not  paid,  and  so  did  the  officers  of  the  Centralia 
bank.  Hays  had  no  right  to  receive  the  deposits,  and  no  right  to 
transfer  them  to  another  bank;  nor  had  the  Centralia  bank  the  right 
to  receive  them.  It  follows  that  the  money  which  the  Centralia  bank 
did  receive  of  those  deposits,  so  far  as  it  went  into  that  bank  and 
into  the  hands  of  the  receiver  is  a  trust  fund  entitled  to  preference 
over  general  creditors.  But  the  difficultv  in  the  way  of  the  restitu- 
tion of  the  money  to  the  depositors  of  the  Olympia  bank  is  that  out 
of  their  deposits  but  $2,203.91  were  sent  directly  to  the  Centralia  bank. 
All  the  remainder  of  the  money  was  sent  to  Seattle  and  Tacoma  banks 
under  instructions  from  the  Centralia  bank.  For  that  money,  $23,- 
795,  the  receiver  of  the  Olympia  bank  is  entitled  only  to  a  general 
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claim  against  the  Centralia  bank,  since  none  of  it  is  traceable  mto  the 
possession  of  the  receiver  of  that  bank.    United  States  National  Bank 

of  Centralia  v.  City  of  Centralia,  240  Fed.  93,  CCA.  ; 

Titlow  V.  McCormick,  236  Fed.  209,  149  C.  C  A.  399. 

[4]  The  ground  on  which  the  court  below  disallowed  the  $10,000 
claim  of  the  Olympia  bank  is  not  disclosed  in  the  record.  Thp  facts 
are  these :  On  or  about  September  12,  1914,  the  Tenino  bank  called- 
on  the  Centralia  bank  for  mfoney.  The  latter  bank  directed  the  Olym- 
pia bank  to  furnish  the  money,  which  it  did.  At  that  time,  according 
to  the  decided  weight  of  the,  testimony,  the  Centralia  bank  was  in- 
debted to  the  Tenino  bank.  It  is  true  that  Gilchrist  testified  that  the 
Tenino  bank's  account  with  the  Centralia  bank  was  frequently  over- 
drawn, and  that,  when  the  first  call  for  $6,000  was  ma(le  by  the  Tenino 
bank,  he  knew  tfiat  that  bank  "had  no  $6,000  with  us,"  and  that  Dysart 
gave  similar  testimony  from  hearsay.  But  on  the  oliier  hand,  the  tes- 
timony of  Blumauer,  manager  of  the  Tenino  bank,  is  explicit  and 
definite.  He  testified  that  the  daily  statements  Of  the  Tenino  bank 
showed  that  on  September  10th  the  Centralia  bank  owed  the  Tenino 
bank  $8,000;  on  the  12th,  $9,000;  on  the  14th,  $7,299;  on  the  15th, 
$7,000;  on  the  16th,  $U,000;  on  the  17th,  $13,000;  and  on  the  18th, 
$9,000;  and  that,  according  to  the  books  of  the  Tenino  bank,  there 
never  was  a  balance  between  September  10  and  Sepfember  20,  1914, 
with  less  than  $7,000  or  $8,000  owing  from  the  Centralia  bank.  The 
suras  so  sent  from  the  Olympia  bank  were  charged  to  the  Centralia 
bank  in  the  Olympia  bank's  ledger,  September  12th,  $6,000,  and  Sep- 
tember 15th,  $2,000  monev  sent  to  Seattle  for  the  Tenino  bank,  and 
September  18th,  $2,000  com  sent  to  Tenino,  and  the  Tenino  bank  gave 
the  Centralia  bank  credit  for  them,  but  they  did  not  appear  in  any 
way  on  the  books  of  the  Centralia  bank.  No  a<icount  with  the  Tenino 
bank  was  opened  on  the  books  of  the  Olympia  bank.  The  request 
for  the  remittance  of  these  funds  came  by  telephone  from  Gilchrist, 
who  asked  that  money  be  sent  to  Tenino.  Gilchrist  testified  that, 
when  Blumauer.  called  for  funds  to  protect  drafts  that  were  going  to 
protest,  he  called  Hays  on  the  telephone  and  told  him  that  k  was  "up 
to  him"  to  see  that  the  drafts  were  protected  at  once,  and  Gilchrist 
testified  that  Haiys  had  no  authority  to  charge  the  remittances  to  the 
Centralia  bank,  his  testimony  conveying  the  intimation  that  he  con- 
sidered that,  inasmuch  as  Hays  was  the  principal  stockholder  of  the 
Tenino  bank,  it  was  "up  to  him"  to  look  after  the  drafts  of  -that  bank. 
George  Dysart,  a  director  and  the  vice  president  of  the  Centralia  bank, 
testified'  that  he  was  present  when  Blumauer  called  for  one  of  tfiese 
remittances  of  $2,000,  and  that  he  told  Blumauer  that  the  Centralia 
bank  would  send  him  no  money ;  "that  they  should  call  up  Mr.  Hays ; 
that  it  was  his  bank,  and  for  him  to  look  after  it."  Dysart  evidently 
was  not  informe'd  that  Gilchrist  had  agreed  to  purchase  Hays'  stock 
in  the  Tenino  bank.    Hays  testified  tliat : 

Gilchrist  said  "he  would  buy  it  at  the  price  I  mentioned,  providing  that, 
after  an  examination,  conditions  were  found  all  right — note  all  right.  He  and 
Mr,  Daubney  came  up  there  and  made  an  examlnatioii  of  the  records,  and 
be  said  he  would  take  it,  and  he  sent  Mr.  Daubney  up  fiiere^  and  I  went  to 
Olympia  to  wganlae  this  bank,  and  did  oarj^uilae  It.** 
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Again  he  testified: 

"He  and  Mr.  Daubney  (kme  up  ttere,  and  looked  over  the  paper,  and  didn't 
object  to  It.  Tbey  thought  that  some  of  It  might  be  slow,  but  they  didn't  re- 
fuse It,  aod  it  was  after  that  ezandBation  that  he  agreed  to  take  the  stock." 

Daubney  took  the  place  of  Hays  in  the  Tenino  bank.  For  that  pur- 
pose he  left  his  employment  in  the  Union  I<oan  &  Trust  Company  of 
Centralia,  a  company  closely  allied  with  the  Centralia  bank.  Gilchrist 
testified : 

"We  had  sent  Mr.  Daubney  up  to  assist  In  managing  the  Tenino  bank." 

Gilchrist  did  not  deny  that  he  had  agreed  to  purchase  Hays'  stock, 
but  he  said  that  the  negotiations  were  pending,  and  not  consummated. 
It  thus  appears  that  Gilchrist  was  interested  in  the  welfare  of  the 
Tenino  bank.  However  that  may  be,  the  controlling  facts  are  that 
the  Centralia  bank  was  indebted  to  the  Tenino  bank.  The  Olympia 
bank  was  not.  The  Tenino  bank  called  upon  the  Centralia  bank  for 
funds,  and  Gilchrist  instructed  the  Olympia  bank  to  remit  funds  to 
Seattle  and  to  Tenino  for  the  benefit  of  the  Tenino  bank. 

It  is  true  that  on  the  books  of  the  Tenino  bank,'  according  to  the 
testimony  of  Blumauer,  only  the  first  $6,000  of  the  funds  so  furnished 
by  the  Olympia  bank  were  credited  to  the  Centralia  bank.  Blumauer 
testified  that: 

As  the  Tenino  bank  had  money  due  it  from  the  Centralia  bank,  It  asked  the 
Centralia  bank  to  see  that  it  got  the  money  there,  "and  we  got  it  through  the 
United  States  National  Bank  of  Centralia ;  they  telling  us  that  they  would 
have  It  there  to  our  credit,  and  have  it  sent  by  the  Olympia  bank,  although 
the  Olympia  bank  did  not  owe  us  the  money."  - 

He  further  testified  that:  , 

The  $2,000  remittances  were  similar  transactions,  and  when  the  mooey  was 
sent  he  did  not  know  how  to  credit  It;  "It  was  due  from  one  bank,  and  we 
got  It  from  the  other,  and  I  had  to  make  some  entry  to  offset  that,  so  we 
wouldn't  pay  over  that  $2,000  and  not  know  who  to  credit  it  to,  I  had  to  credit 
it  to  one  or  the  other,  without  any  Instructions.  1  knew  It  would  be  straighten- 
ed out  between  Mr.  Gilchrist  and  Mr.  Hayes.  As  long  as  we  got  the  money 
it  didn't  make  any  difference  to  us  who  we  got  It  from,  but  as  I  said  before 
It  wasn't  due  to  us  from  the  Olympia  bank — ^it  was  due  us  from  the  Centralia 
bank." 

The  funds  so  remitted  were  properly  chargeable  against  the  Cen- 
tralia bank,  as  evidencing  an  indebtedness  from  that  bank  to  the 
015'mpia  bank,  and  it  follows  that  the  claim  of  the  Olympia  bank 
against  the  Centralia  bank  should  be  allowed  as  against  its  assets. 

As  to  the  suit  of  the  receiver  of  the  Tenino  bank  against  the  re- 
ceiver of  the  Centralia  bank,  we  find  no  error  in  the  decree  of  the 
court  denyii^  the  claim  of  the  complainant  based  upon  certain  drafts, 
aggregating  Ae  sum  of  $2,500,  which  were  issued  by  the  Tenino  bank 
to  the  Centralia  bank,  directing  it  to  my  a  Portland  bank,  and  to 
charge  the  amounts  thereof  against  the  Tenino  bank's  account,  nor  in 
denying  the  claim  in  the  sum  of  $5,000  charged  to  the  Tenino  bank 
by  the  Centralia  bank  on  account  of  Hays'  note  to  the  Centralia  bank. 

We  think  that  the  decree  of  the  court  below  should  be  so  modified 
as  to  allow  the  claim  of  the  receiver  of  the  Olympia  bank  for  $10,000 
as  against  the  assets  of  the  Centralia  bank,  and  the  further  sum  of 
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$23,795  as  against  those  assets,  and  the  sum  of  $2,203.91  as  a  pre- 
ferred claim  to  be  paid  in  full,  and  to  award  said  receiver  costs  in 
the  court  below. 

The  cause  is  remanded  to  the  court  below,  with  instructions  so  to 
modify  tfie  decree.    In  other  respects  the  decree  is  affirmed. 


BLAEB  V.  PERRIN. 

(Olrcnlt  Conrt  of  Appeals,  Second  Circuit    April  24,  1917.) 
No.  183. 

1.  Appkal  and  Grrob  €=31002 — Review — Questions  of  Pact. 

Plaintiff's  assertion  and  defendant's  denial  that  defendant  employed 
plalntlft  to  render  services  as  broker  raised  a  question  of  fact,  which  was 
settled  by  the  verdict  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Brror,  Gmt.  Dig.  II  8835- 
3937.] 

2.  Bbokess  9=344 — RionT  to  CoitiiiBstoNS — ^RBVoCATion  or  Atithobitt. 

A  letter  written  by  defendant  to  plaintiff,  If  treated  as  a  revocation  of 
defendant's  offer  to  pay  plaintiff  a  commission  for  securing  a  purchaser  of 
certain  machinery,  was  ineffective,  where  It  did  not  reach  plaintiff  until 
after  he  had  reached  an  agreement  with  a  parcfaaser. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  |  45.] 

3.  Bbokebs  «=«»57(2) — Riobt  to  Comassions — NKOonATion  of  Contract  on 

DlFKBRBNT   TERMS. 

An  agreement  which  contemplates  the  production  of  a  purchaser  is  not 
falflUed  ordinarily  unless  a  purchaser  is  produced  by  the  broker  who  is 
ready,  willing,  and  able  to  purchase  at  the  price  and  on  the  condi- 
tions named  by  the  seller,  and  if  a  purchaser  is  produced  who  varies 
these  terms  the  broker  is  not  entitled  to  com.pensatlon,  unless  the  modill- 
catlons  suggested  are  consented  to  by  the  seller,  and  a  contract  Is  entered 
into  upon  the  altered  basis. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  {{  66,  67,  72.] 

4.  Brokers  $=957(2) — Right  to  Commissions — Neootiation  or  Contract  on 

Different  Terms. 

Plaintiff  was  not  entitled  to  commissions  for  procuring  a  purchaser  for 
machinery  for  rifling  the  barrels  of  rifles,  etc.,  where  the  purchaser's  offer 
was  to  pay  the  price  asked  only  on  condition  that  the  equipment  would  be 
sent  to  Canada  and  set  up  there  and  its  capacity  demonstrated,  esi>eclally 
where  the  purchaser  understood  that  the  equipment  was  for  the  manu- 
facture of  rifles,  and  not  merely  for  rifling  the  barrels. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  H  60,  67,  72.] 

5.  Brokers  «=351 — Right  to  Commissions — Necessitt  of  Bbisqing  Pasties 

Tooetheb. 

While  ordinarily  a  broker  must  produce  a  purchaser,  it  Is  Immaterial 
that  the  proposed  purchasur  and  the  principal  are  never  brought  together, 
where  the  principul  prevents  the  consummation  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent.  Dig.  {  69.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
Action  by  Howell  C.  Perrin  against  Anna  M.  L,.  Blake,  as  executrix. 

Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 
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The  action  was  commenced  by  the  service  of  a  sumftions,  on  Janu- 
ary 20,  1915,  in  the  Supreme  Court,  Westchester  county,  state  of  New 
York.  It  was  removed  to  the  United  States  District  Court  for  the 
Southern  District  of  New  York  on  March  16,  1915. 

J.  Carl  Fogle,  of  Lockport,  -N.  Y.  (S.  Wallace  Dempsey,  of  Niagara 
FaBs,  N.  Y.,  of  coxinsel),  for  plaintiff  in  error. 

Kieman  &  Moore,  of  New  York  City  (John  J.  Dwyer,  of  New  York 
City,  of  counsel),  for  defendant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  action  is  brought  to  recover  for  serv- 
ices which  the  plaintiff  alleges  that  he  rendered  to  the  defendant  at  his 
request  as  a  broker  in  procuring  a  purchaser  for  him  of  certain  machin- 
ery. The  allegation  is  that  he  was  to  sell  certain  rifling  machinery  with 
capacity  of  20  riile  barrels  per  day,  drop  forgings  for  making  small 
parts  of  rifles,  stock  patterns,  etc.,  which  if  put  into  an  established 
shotgun  plant  would  be  able  to  turn  out  20  completed  rifles  per  day, 
together  with  patents  for  the  sum  of  $50,000,  and  that  defendant  prom- 
ised to  pay  the  plaintiff  a  commission  of  15  per  cent,  on  $50,000 
amounting  to  $7,500  in  case  he  procured  a  purchaser.  The  sale  was 
not  consummated,  but  the  plaintiff  alleges  that  "he  did  find  and  procure 
a  purchaser  ready,  willing,  and  able  to  purchase  said  articles  for  the 
sum  of  $50,000."  He  alleges  that  his  services  were  reasonably  worth 
$7,500  and  that  no  part  of  that  sum  has  been  paid. 

(11  While  the  plaintiff  asserts  that  defendant  employed  him  to  ren- 
der tJie  services,  the  defendant  absolutely  denies  that  he  ever  so  em- 
ployed him.  That,  of  course,  raised  a  question  of  fact,  which  the  ver- 
dict of  the  juiy  has  settled.  The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $7,500,  and  judgment  for  that  amount  was  entered  on  May 
24,  1916.  The  plaintiff  is  a  real  estate  broker  In  the  city  of  New  York. 
The  defendant  is  a  manufacturer  of  rifles  of  all  kinds,  including  in- 
fantry and  army  rifles.  In  1914  his  machinery  was  in  storage  in  New 
York,  and  he  was  waiting  for  some  occasion  to  arise  which  would 
cause  a  demand  for  rifles.  The  plaintiff  and  defendant  had  been  ac- 
quainted for  some  years,  and  the  plaintiff  had  leased  to  defendant 
office  facilities  from  1909  to  1912.  The  defendant  having  told  plain- 
tiff that  he  was  waiting  for  an  opportunity  to  sell  rifles,  it  occurred  to 
the  latter  in  1914  that  defendant's  opportunity  had  arrived  on  account 
of  the  war.  At  that  time  there  was  a  great  demand  for  rifles  and 
equipment,  which  greatly  exceeded  the  supply.  The  plaintiff  wrote  the 
defendant  on  November  16,  1914,  as  follows: 

"There  Is  a  party  In  my  office,  now,  who  has  orders  for  1,000,000  rifles ;  but 
all  the  manufacturers  are  working  day  and  night,  and  still  unable  to  keep  up 
with  the  demand.  It  yon  will  take  your  machinery  out  ot  the  Storage,  my 
people  will  provide  a  factory,  ready  to  Install  It,  and  give  you  orders  for  all 
the  rifles  you  can  turn  out.  This  la  all  I  can  write  you  in  the  letter ;  but 
It  seems  to  me  that,  If  you  ever  wanted  an  opportunity  to  take  the  tide  at 
the  flood,'  now  1b  the  psychological  moment  Please  communicate  with  me 
immediately,  as  these  people  are  red  hot  and  ready  to  do  business." 
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To  this  the  defendant  replied  on-  December  4,  1914,  as  follows: 

"Your  letter  in  regard  to  doing  business  In  the  ritle  line  is  received.  We  are- 
maklng  Weishlugton  our  headquarters,  and  are,  of  course,  willing  to  accept  a 
good  contract  or  sell  out  stock  control  in  the  company.  We  are  sending  out 
catalogues  to  some  of  the  inquiries  and  people  may  communicate  with  you. 
If  you  can  throw  any  business  our  way,  we  will  give  you  a  good  conuuission." 

On  December  7th,  plaintiff  called  defendant  on  the  telephone,  and 
it  was  arranged  that  the  former  should  meet  defendant  at  Bellerose, 
Long  Island,  and  in  a  conversation  at  that  time  the  defendant  was 
informed  that  plaintiif  had  some  parties  who  wanted  to  buy  rifles,  and 
that  he  could  get  a  contract  for  as  high  as  1,000,000  rifles  if  defendant 
would  manufacture  them.  The  defendant  replied  that  he  did  not  want 
to  go  into  .manufacturing,  but  that  he  would  sell  his  equipment.  He 
informed  the  plaintiff  that  he  had  a  rifling  machine  capable  of  rifling 
20  rifle  barrels  a  day,  drop  forgings  for  making  aD  the  small  parts  of  a 
rifle,  etc.,  that  if  put  into  a  shotgun  plant  it  would  be  able  to  turn  out  20 
complete  rifles  a  day,  and  that  he  would  sell  it  for  $50,000  and  pay 
plaintiff  a  good  commission.  The  plaintiff  informed  defendant  that  he 
had  never  sold  rifle  machinery,  and  did  not  know  what  the  commission 
was,  and  defendant  informed  him  that  it  was  "15  per  cent." 

The  plaintiff  then  saw  the  parties  who  were  to  buy  the  rifles,  and 
tried  to  get  them  to  purchase  the  machinery,  but  they  did  not  want  to 
manufacture.  He  thereupon  got  in  touch  with  one  Cushman,  who 
had  a  factory  in  Kingston,  Canada.  After  an  extended  conversation 
about  the  matter,  the  plaintiff  and  Cushman  came  to  an  understanding. 
There  is  no  question  but  that  Cushman  was  a  man  of  ample  financial 
resources.  After  Cushman  had  agreed  to  buy,  the  plaintiff  tried  to  get 
the  defendant  on  the  telephone,  but  did  not  succeed  in  reaching  him 
until  the  next  day,  December  lOth,  when  plaintiff  said  to  him :  "Hello, 
Mr.  Blake ;  I  have  sold  your'rifle  machinery."  The  defendant  replied : 
"Is  that  so — good,  for  how  much?"  The  plaintiff  said:  "For  your 
price — ^$50,000.  I  would  like  to  see  you  right  away  in  regard  to  clos- 
ing it  up.  Can  I  come  over  now,  or  can  you  come  over  here?"  The 
defendant  said:  "I  do  not  want  you  to  come  over  here.  I  do  not 
want  to  make  my  host's  house  a  business  office.  I  will  come  ovef  and 
see  you  to-morrow  morning  about  1 1  or  12  o'clock."  After  some  fur- 
ther conversation  about  the  time  and  place  of  meeting,  the  defendant 
said :  "I  will  come  in  Saturday  morning,  surely,  between  1 1  and  12  at 
your  oflice." 

It  appears  that  on  December  9th,  the  defendant  wrote  the  plaintiff, 
calling  his  attention  to  the  fact  that  the  government  of  the  United 
States  was  at  that  time  frowning  upon  the  sale  of  arms  to  the  belliger- 
ents, and  informing  him  that,  "in  view  of  the  serious  penalty  imposed 
for  such  breach  of  neutrality,  it  would  be  wise  for  me  to  proceed  with 
all  due  caution,  if  it  is  wise  to  proceed  at  all." 

[2]  This  letter  the  plaintiff  thought  he  received  on  the  morning  of 
December  10th,  but  was  not  certain  whether  he  received  it  before  or 
after  the  conversation  over  the  telephone.  Neither  does  it  appear  at 
what  hour  the  letter  of  December  9th  was  mailed.  The  envelope  in 
which  it  was  received  was  not  preserved.  This,  however,  would  not  be 
materiaL     If  it  be  conceded  that  the  letter  revoked  the  defendant's. 
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■offer  to  pay  plaintiff  a  commtssion  if  he  secured  a  purchaser,  it  could 
have  no  effect  until  it  was  communicated  to  the  plaintiff.  Waterman 
V.  Banks,  144  U.  S.  394.  12  Sup.  Ct.  646,  36  L.  Ed.  479.  And  it  was 
not  communicated  to  him  until  after  the  agreement  with  Cushman. 

On  December  11th,  the  day  after  plaintiff  had  informed  him  over 
the  telephone  that  he  had  secured  a  purchaser,  the  defendant  wrote : 

"I  must  decline  to  conduct  any  negotiations  In  regard  to  the  sale  of  arms  or 
the  disposition  of  my  rifle  business.  I  decline  to  do  anything  that  might  be 
construed  as  a  breach  of  American  neutrality.  Please  cancel  my  engagement 
to  meet  you  Saturday,  December  12Ui.  Vi'e  will  drop  the  whole  matter  until 
the  attitude  of  the  .AJnerlcan  goremment  is  more  fovorable  to  arms  manu- 
facturers." 

On  December  16th,  the  secretary  of  the  Blake  Rifle  Company,  of 
which  company  the  defendant  was  president,  wrote  plaintiff,  saying, 
among  other  things: 

"To  attempt  negotiations  now  would  be  a  waste  of  your  time.  Neither  you 
nor  we  are  to  blame  because  within  one  day  of  our  talk  this  law  r  gainst  the 
supply  of  arms  was  introduced  In  Congress.  In  any  case  there  Is  :i  misunder- 
standing about  our  supplying  machinery  for  turning  out  20  army  rifles  per 
•day.  This  Is  probably  due  to  the  fact  that  you  are  a  real  estate  agent,  and 
not  a  machinery  or  armory  expert.  A  plant  to  turn  out  20  rifles  per  day 
would  cost  about  $100,000  for  machinery  elqae.  We  have  no  such  plant. 
What  we  have  is  a  Pratt  Whitney  rilling  machine,  whose  capacity  is  about  20 
barrels  per  day.  We  explained  to  you  that  if  this  machine  was  put  into  an 
established  shotgun  plant,  like  that  of  the  Baker  Gun  Company  at  Bataria,  in 
■&  few  weeks  they  would  be  able  to  turn  out  about  20  rifles  per  day. 

"We  have  no  machinery  to  turn  out  20  rifles  per  day ;  so,  of  course,  your 
party  will  not  do  bueiuess,  and  surely  we  do  not  want  him  to  lose  money, 
even  If  he  did.  Our  proposition  only  applied  to  this  man  Laugblin,  who  was 
supposed  to  represent  the  Canadian  government,  and  we  declined  to  sell  him 
arms,  and  he  declines  to  buy  the  patents  and  rilling  machine,  as  he  declined 
the  latter  propositions.  All  negotiations  were  ofT,  and  I  notified  you  to  that 
effect  at  once,  and  also  in  regard  to  antagonism  of  the  American  government. 
With  all  due  respect,  you  seem  unknowingly  to  persist  in  getting  us  to  violate 
American  neutrality,  which  would  precipitate  no  end  of  trouble  for  us,  as  well 
4is  for  yourself.    Walt  till  the  clouds  roll  by." 

This  letter  defendant  testified  at  the  trial  he  wrote  himself,  although 
the  secretary  signed  it    Cushman  testified  as  follows : 

Ttte  plaintiit  explained  "that  Blake  [the  defendantL  of  the  Blake  Blfle 
Company,  wanted  to  sell  the  Blake  equipment — ^machinery,  patents,  etc.,  for 
the  maniifactnre  of  rifles — and  asked  me  if  I  was  interested  in  It  I  told  him 
that  I  was  interested.  He  said  that  It  was  a  complete  equipment — ^that  it 
would  manufacture  20  rifles  per  day.  I  immediately  told  him  that.  If  such 
equipment  could  be  obtained,  I  would  pay  the  freight  to  Canada  and  have  it 
set  up,  and  If  it  would  do  as  he  stated — ^manufacture  20  rifles  a  dai' — I  would 
give  him  $50,000  for  It" 

This  occurred  on  December  9th. 

[3]  An  agreement  which  contemplates  the  production  of  a  purchaser 
is  not  fulfilled  ordinarily  unless  a  purchaser  is  produced  by  the  broker 
who  is  ready,  willing,  and  able  to  purchase  at  the  price  and  on  the 
conditions  named  by  the  seller.  If  a  purchaser  is  produced  who  varies 
those  terms,  the  broker  is  not  entitled  to  compensation,  unless  the  modi- 
fications suggested  are  consented  to  by  the  seller,  and  a  contract  is  en- 
tered into  upon  the  altered  bjisis.  In  the  case  under  consideration  the 
original  offer  which  the  plaintiff  says  the  defendant  made  was: 
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1.  To  sell  for  $50,000.    This  sum  was  acceded  to  by  Cushman. 

2.  To  sell  an  equipment  which  would  turn  out  20  rifles  a  day.  And 
Cushman  testified  that  was  the  proposition  which  was  put  up  to  him 
by  the  plaintiff,  and  which  he  accepted.  The  defendant  says  that  he  au- 
thorized the  plaintiff  to  make  no  such  proposition,  but  represented  that 
his  equipment  was  capable  of  rifling  20  barrels  a  day.  The  trial  judge 
in  his  charge  did  not  call  the  attention  of  the  juty  to  the  necessity  of 
Cushman's  acceptance  of  the  exact  offer  made  by  defendant,  and  to  this 
variance  in  the  terms  shown  in  the  testimony.  The  difference  between 
a  plant  that  would  turn  out  20  barrels  a  day  and  one  that  would  turn 
out  20  rifles  a  day  was  considerable  of  a  difference.  As  defendant 
pointed  out  in  his  letter,  a  plant  to  turn  out  20  rifles  a  day  would  have 
been  worth  $100,000. 

[4]  3.  But  Cushman's  acceptance  of  what  he  thought  was  defend- 
ant's offer  was  conditional,  and  not  absolute.  Cushman  himself  tes- 
tifies that  what  he  said  he  would  do  was  that  he  would  pay  the  freight 
on  defendant's  equipment  to  Canada  and  have  it  set  up  there  in  a  fac- 
tory, and  if  it  was  demonstrated  that  it  would  turn  out  20  rifles  a  day 
he  would  pay  $50,000  for  it.  This  was  a  serious  modification  of  the 
defendant's  proposal.  It  involved  a  shipment  of  the  equipment  to  a 
foreign  country,  beyond  the  jurisdiction  of  the  domestic  courts,  and  a 
considerable  distance  away  from  where  it  then  was,  where  it  was  to 
be  set  up  and  tested,  and  no  provision  was  made  for  its  return  in  case 
Cushman  found  it  unsatisfactory,  and,  if  necessary  to  return  it,  there 
was  no  provision  as  to  whether  the  expense  should  be  paid  by  Cushman 
or  by  defendant.  It  cannot  be  said  that  the  minds  of  Cushman  and  the 
defendant  ever  met  on  the  same  terms ;  and  for  that  reason  the  broker 
never  became  eiititled  to  his  commission. 

[B]  We  have  said  that  ordinarily  the  broker  must  "produce"  the 
purchaser.  The  cases  to  that  effect  are  Gunn  v.  Bank  of  California, 
99  Cal.  349,  33  Pac.  1105;  Massie  v.  Chatom,  163  Cal.  772,  127  Pac. 
56;  Baars  v.  Hyland,  65  Minn.  150,  67  N.  W.  1148;  Flynn  v.  Jordal, 
124  Iowa,  457,  100  N.  W.  326;  Grindstaff  v.  Merchants'  Invest.  & 
Trust  Co.,  61  Or.  310,  122  Pac.  46;  Watters  v.  Dancey,  23  S.  D.  481, 
122  N.  W.  430,  139  Am.  St.  Rep.  1071.  In  this  case  the  proposed 
purchaser  and  the  defendant  were  never  brought  together.  This  fact, 
however,  is  not  material  in  cases  in  which  the  principal  prevents  the 
consummation  of  the  contract.  Van  Orden  v.  Simpson,  90  Misc.  Rep. 
322,  153  N.  Y.  Supp.  134;  Dudos  v.  Cunningham,  102  N.  Y.  678,  6  N. 
E.  790. 

As  the  purchaser  the  plaintiff  found  proposed  to  buy  on  conditions 
not  contained  in  the  defendant's  proposal  to  sell,  and  besides  misunder- 
stood what  was  being  sold,  we  must  hold  that  the  plaintiff  is  not  enti- 
tled to  the  commission,  which  the  defendant  promised  to  pay  if  a  pur- 
chaser was  produced  who  would  buy  on  the  terms  originally  named. 
The  motion  to  dismiss  the  complaint,  upon  the  ground  that  no  cause 
of  action  by  the  plaintiff  against  the  defendant  had  heea  made  out, 
should  have  been  granted. 

Judgment  reversed. 
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HERRMANN  y.  BOWER  CnEMICAL  MFG.  CO. 

(Circuit  Court  of  Appeals,  Third  Clrcnlt.    May  17,  1817.) 

No.  2213. 

1.  Salxs  e=>421 — Bbkach  bt  Skixbb — Acnons — IifSTBixrnoNS. 

A  contract  for  the  sale  of  prusslate  of  potash,  tbe  principal  Ingredient  of 
■which  was  carbonate  of  iwtash,  which  defendant  claimed  It  could  not 
obtain  because  of  the  European  war,  provided  that  the  sellers  should  not 
be  liable  for  delays  due  to  causes  such  as  war,  etc.,  preventing  or  im- 
peding the  manufacture  or  delivery  of  tbe  merchandise.  In  an  action  by 
the  buyer  for  breach  of  such  contract,  the  court  charged  that,  whefe  a 
party  contracted  for  the  delivery  of  certain  merchandise,  he  was  obliged 
to  use  diligence  to  supply  himself  with  sufhcient  quantities  to  carry  out 
bis  contracts,  it  he  could  do  It  in  the  exercise  of  due  diligence ;  that  the 
questions  for  consideration  were  whether  defendants  used  the  diligence 
which  a  reasonably  prudent  man  In  good  faith,  desiring  to  carry  out  the 
contract,  would  exercise;  that  after  the  war  broke  out  It  was  de- 
fendant's duty  to  take  notice  thereof,  and  after  a  German  embargo  was 
.  laid,  and  after  a  British  Order  in  Council  interfering  with  importations 
from  Germany,  it  was  their  duty  to  take  notice  thereof,  and  If  there  was 
reasmiable  ground  for  apprehension  that  the  supply  of  carbonate  of  potash 
would  be  cut  off,  and  that  they  wotdd  be  prevented  or  Impeded  in  manu- 
facturing or  delivering  under  their  contract,  then  It  was  their  duty  to 
provide  themselves  through  other  sources  with  a  sufficient  supply  to 
carry  out  tbe  contract,  and  If  they  failed  in  the  exercise  of  that  diligence 
and  due  care  plaintiff  was  entitled  to  recover.  Heidi,  that  plaintiff  had 
no  ground  to  complain  of  this  instruction. 

[Ed.  Note.— Por  other  cases,  see  Sales,  Cent  Dig.  fl  1214-1223.] 

2.  Saues  «=a421 — Bbkach  bt  Skixk»— Aonoifs — iHSTBUcnona. 

An  instruction  that  if  the  carbonate  of  potash  which  came  Into  defend- 
ant's possession,  and  the  prusslate  of  potash  which  was  bought  and 
sold,  should.  In  tbe  exercise  of  the  diligence  and  reasonable  prudence 
which  a  reasonably  prudent  man  should  exercise,  be  apportioned  to  the 
contracts  made  before  tlie  beginning  of  the  war,  then,  as  to  any  quantities 
which  should  h^e  been  devoted  to  the  performance  of  the.  contracts  with 
plaintiff,  plaintiff  was  entitled  to  delivery  of  his  proportionate  share, 
and  to  the  extent  that  he  was  deprived  of  those  quantities  be  would  be 
entitled  to  recover,  was  not  erroneous,  where  it  was  plaintiff's  contention 
that  It  was  defendant's  duty  to  apply  such  carbonate  of  potash  as  it 
could  secure  to  plaintiff's  contract,  and  not  to  prorate  It  with  later  made 
contracts. 

[Ed.  Note.— £\)r  other  cases,  see  Sales,  Cent  Dig.  {{  1214-1223.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  J.  W.  Thompson,  Judge. 

Action  by  Morris  Herrmarm  against  the  Bower  Chemical  Manu- 
facturing Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Louis  Marshall,  of  New  York  City,  John  G.  Johnson,  of  Philadel- 
phia, Pa.,  and  Abraham  Benedict,  of  New  York  City,  for  plaintiff  in 
error. 

James  Piper,  of  Baltimore,  Md.,  George  Wharton  Pepper,  of  Phil- 
adelphia, Pa.,  and  Francis  J.  Carey,  of  Baltimore,  Md.,  for  defendant 
in  error. 
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Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judg«.  In  the  court  below,  Morris  Herr- 
mann, surviving  partner  of  Herrmann  &  .Co.,  a  citizen  of  New  York, 
brought  suit  against  the  Henry  Bower  Chemical  Manufacturing  Ccmi- 
pany,  a  corporate  citizen  of  Pennsylvania,  to  recover  damages  for 
breach  of  contract.  The  trial  resulted  in  a  verdict  for  defendant.  On 
entry  of  judgment  on  such  verdict,  plaintiff  took  this  writ. of  error. 

The  proofs  in  this  case  tended  to  show  that  by  written  bill  of  sale, 
dated  June  10,  1914,  the  defendant  sold  plaintiff  400,000  pounds  of 
"prime  yellow  prussiate  of  potash  (standard  technical  quality),"  with 
an  option  for  an  additional  100,000  pounds,  declarable  April  1,  1915. 
The  deliveries  were  to  be  "in  equal  monthly  installments  over  the  year 
1915."    The  bill  of  sale  further  provided : 

"Seller  not  liable  for  delays  doe  to  causes  beyond  their  control,  or  for  non- 
arrival  of  any  shipment  lost  in  transit,  or  for  causes,  sncb.  as  strikes,  lockouts, 
war  and  insurrection,  fires,  accidents,  or  the  like,  which  may  prevent  or  im- 
pede the  manufacture  or  delivery  of  the  merchandise  Iterein  contracted.  In 
such  event,  shipments  or  deliveries  may  be  suspended  during  the  period  re- 
quired to  remove  the  cause  of  or  to  repair  the  damage,  or  until  there  is  a 
normal  production  again." 

The  proofs  showed  the  seller  made  at  its  works  in  Philadelphia 
prussiate  of  potash,  and  that  its  principal  ingredient  waS'  carbonate 
of  potash,  which  is  practically  an  exclusive  European  product,  and 
almost  exclusively  one  of  German  make  and  export.  For  that  reason 
the  fulfillment  of  the  contract  was  largely  affected  by  the  European 
war,  and  defendant,  as  a  result,  did  not  make  the  deliveries  pro- 
vided by  the  contract.  At  the  trial  the  court  refused  plaintiff's  point 
that: 

"The  provision  in  the  contract  to  tlie  effect  that  the  'Mller  is  not  liable  for 
causes,  such  as  •  •  •  war,  •  •  •  which  may  prevent  or  Impede  the 
manufacture  or  delivery  of  the  merchandise  herein  contracted,'  relates  solely 
to  a  war  in  the  United  States,  or  in  which  the  United  States  is  engaged  or 
directly  concerned,  and  not  to  a  war  in  which  the  United  States  la  not  thus 
engaged  or  concerned,  between  two  or  more  other  countries,  from  one  of 
which  is  obtained  a  supply  of  materials  needed  in  the  manufacture  of  the 
merchandise  sold." 

We  find  no  error  in  the  refusal  of  the  court  to  give  this  binding  in- 
struction as  to  the  construction  to  be  placed  on  contract.  Assuming  for 
present  purposes,  but  without  deciding,  that  the  contract  was  for  the 
sale  of  a  specific  article  which  was  manufactured  here  in  America,  and 
that  the  strikes,  lockouts,  wars,  fires,  accidents,  and  the  like,  guarded 
against  in  the  contract,  were  such  as  were  incident  to  the  manufacture 
of  the  article  in  America,  and  not  to  the  ingredients,  obtained  else- 
where, from  which  such  article  was  manufactured,  we  think  that,  in 
view  of  the  .construction  given  by  the  acts  of  both  parties,  it  certainly 
did  not  lie  in  the  plaintiff's  power  to  ask  the  court  to  hold  the  contract 
did  not  apply  to  the  European  war. 

[  1  ]  Without  discussing  in  detail  the  other  assignments  of  error,  we 
may  say  they  group  theinselves  around. the  several  positions  takea  by 
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the  plaintiff,  namely,  tliatjt  was  the  duty  of  the  defendant  upon  th^ 
outbreak  of  the  war  to  secure  all  the  carbonate  of  potash  required  to 
carry  out  all  these  contracts  the  defendant  then  had,  and  that  as  to  such 
carbonate  of  potash  as  the  defendant  could  secure  it  was  its  duty  to 
apply  it  to  the  plaintiff's  contract,  and  not  to  prorate  it  with  later  made 
contracts.  The  proofs  tended  to  show  that,  soon  after  the  war  broke 
out,  Germany  placed  an  embargo  on  the  export  of  potash,  but  that 
this  was  afterwards  lifted  to  an  extent  which  permitted  such  quanti- 
ties of  potash  to  come  through  that  it  was  obtainable  on  the  mar- 
ket. Later  the  British  Order  in  Council  was  made  which  prohibited 
the  exportation  of  Gennan  products  made  through  neutral  ports  in 
neutral  vessels,  and  there  was  proof  that  this  ran  the  supply  of  potash 
to  prohibitive  prices.  Ttiere  was  also  proof  tending  to  show  tiiat  at 
all  times  the  defendant  could  have  procured  carbonate  of  potash  at 
advanced,  but  not  prohibitive,  prices.  All  of  these  proofs  the  court 
submitted  to  the  jury,  charging  with  reference  to  the  defendant's  duty 
to  provide  for  a  sufficient  supply  of  carbonate  to  carry  out  the  contract, 
as  follows:  .  . 

"Now,  where  a  party  enters  Into  a  contract  providing  for  the  delivery  of 
certain  articles  of  merchandise,  he  Is  obliged  to  u^  dtl^eace  to  supply  him- 
self with  snfBclent  Quantities  to  carry  out  the  terms  of  his  contracts,  if  be 
can  do  that  In  the  exercise  of  due  diligence.  •  •  •  So  that  the  questions 
for  you  to  consider  under  all  the  evidence  are  whether  you  are  satisfied 
from  the  evidence  that  the  defendant  did  use  the  diligence  which  I  have  state- 
ed,  that  Is,  the  diligence  which  a  reasonably  prudent  man,  in  good  faith  de- 
siring to  carry  out  the  terms  of  his  contract,  would  exercise,  In  obtaining 
supplies  necessary  to  proceed  with  the  manufacture  and  delivery  of  the 
prusslate  of  potash.  •  •  •  Now,  there  are  different  degrees,  perhaps,  of 
diligence  required  of  the  defendant  according  to  the  drcomstances  at  the  vari- 
ous times.  After  the  war  brobe  oat,  It  was  the  tiaty  of  tbe  defendant  to 
take  notice  that  there  was  a  ccmdltion-  of  war,  and  after  the  German  embargo 
was  laid,  and  after  the  British  Order  in  Council,  it  was  its  duty  to  take 
notice  of  those  conditions,  and  at  all  times  during  the  war.  If  you  find  that 
there  was  reasonable  ground  for  appr^ension  on  its  part  that  the  source  of 
supply  of  carbofnate  of  potash  would  be  cut  ofC,  and  that  it  would  be  pre- 
vented or  Impeded  in  manufacturing  or  delivering  under  its. contract — U  you 
find  that  there  waa  ground  for  that  reasonatde  apptehenston,  then  you  would 
be  jnstifled  in  finding  that  it  was  its  duty  to  provide- Itself  through  some  other 
source  with  a  fiuffldent  supply  to  carry  out  the  terms  of  the  contract,  and,  If 
you  find  that  It  failed  in  the  exercise  of  that  diligence  and  due  care,  then 
the  plaintUT  would  be  entitled  to  recover  damages  for  the  difference  between 
the  market  price  and  the  contract  price  which  was  named  In  the  contract  be- 
tween the  parties." 

In  laying  down  this  measure  of  a  seller's  obligation  of  preparatory 
preparedness  to  fill  a  contract,  certainly  the  buyer  had  no  grouiid  to 
complain. 

[2]  In  regard  to  the  obligation  of  the  defendant  to  prorate  among 
its  contracts  the  court  thus  instructed  the  jury: 

"If,  from  the  evidence,  you  determine  that  the  carbonate  of  potash  which 
came  Into  tbedvtendant's.possesslco,  and  the  prussiate  of  potash  which  was 
bought  and  sold,  should.  In  the  esercise  of  diligence  and  reasonable  prudence 
which  a  reasonable  prudent  man  should  exercise,  have  been  apportioned  In 
like  manner  to  the  contracts  made  befbre  the.  beginning  of  the  war,  then  as 
to  any  quantities  of  prusslate  of  potash  which  should  bare  been  devoted 
to  the  performance  of  the  contracts  with  the  plalntlfl,  the  plaintiff  would  be 
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«ntltled  to  delivery  of  his  proportionate  share  at  pnisslate  of  potash  out  of 
such  quantities,  and  to  the  extent  that  he  was  deprlred  of  those  quantities  he 
would  be  entitled  to  re-cover  damages  for  the  difference  between  the  contract 
price  which  he  was  to  pay  for  the  prusslate  of  potash,  and  the  market  price 
at  the  time  when  such  deliveries  would  have  been  due." 

The  verdict  having  been  for  the  defendant,  the  facts  are  settled 
that,  in  the  face  of  excepted  cause  of  war  to  which  the  contract  was 
made  subject,  the  defendant,  in  providing  against  the  conditions  caused 
by  the  war,  in  preparing  to  fulfill  the  plaintiff's  contract,  and  in  pro- 
rating to  the  plaintiff  such  partial  performance  as  it  could,  the  defend- 
ant, as  required  by  the  charge,  "did  in  good  faith  use  all  reasonable 
means  to  perform."  Such  being  the  established  facts,  we  find  no  injury 
was  done  the  plaintiff  in  the  trial  which  warrants  a  reversal  of  this 
judgment. 

It  is  therefore  affirmed. 


SIMON  V.  NEW  ORLEANS,  T.  ft  M.  B.  CO.  fit  aL 

(drcult  Court  of  Appeals,  Fifth  Circuit.    April  28,  1917.) 

Na  2873. 

1.  Bailboads  «=3l9a— Fobkclosukb  of  Mobtoages — Saij!— Pbice. 

Where  a  railroad,  having  approximately  900  miles  of  road,  failed  to  pay 
operating  expenses  and  interest  on  about  ?3,3O0,000  of  receivers'  certifi- 
cates during  a  very  careful  and  well-managed  receivership,  a  bid  of 
56,000,000  by  a  reorganization  committee  was  a  fair  price. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  §S  391,  634-642.] 
a.  Railboadb  «s»192 — FoBKCLosuKE  OT  MoBTSAOK*— Objection  to  Sai,b. 

On  the  foreclosure  of  a  mortgage  on  the  N.  railroad  to  secure  bonds  of 
the  F.  railroad  company.  It  was  not  sufBdent  ground  for  refusing  to  COD- 
flrm  a  sale  to  a  bondholders'  reorganization  committee  that  such  comotit- 
tee,  in  exdiange  for  certain  cash  and  securities,  had  agreed  to  forego 
any  deficiency  Judgment  against  the  F.  company,  where  the  facts  did  not 
Indicate  that,  but  for  this  agreement,  the  F.  compojiy,  ItseU  in  the 
hands  of  a  receiver,  or  its  reorganization  committee^  would  have  been 
bidders,  especially  as  the  agreement  could  not  derive  an  objecting  bond- 
holder or  the  trustee  of  the  right  to  a  deficiency  judgment. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  |9  SSI,  6ti4-642.] 

3.  Railboads  ^=»192 — Fobkclosube  of  Mohtgages — Objection  to  SAt.x. 

Where  the  owners  of  80  per  cent,  of  the  bonds  secured  by  a  railroad 
mortgage  had  Joined  in  a  plan  of  reorganization,  and  it  was  still  open 
to  an  objecting  bondholder,  who  was  acting  purely  in  his  own  Interests, 
and  not  for  other  minority  bondholders,  to  Join  In  such  plan,  a  confirma- 
tion of  a  sale  to  a  reorganization  committee  would  not  be  denied,  and  a 
resale  ordered,  merely  for  the  purpose  of  coercing  the  committee,  by  re- 
peated orders  of  resale,  to  pay  su<;h  bondholder  the  par  value  of  his 
bonds. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Dent.  Dig.  g|  391,  634-.612.] 

Appeal  from  District  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana;   Rufus  E.  Foster,  ^udge. 

Suit  by  the  New  York  Trust  Company  against  the  New  Orleans, 
Texas  &  Mexico  Railroad  Company.    From  certain  orders  denying  him 

«=>For  oUier  cases  sm  same  topic  *  KET-NOMBER  in  all  Key-Numbsred  Digests  ft  lodezas 
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leave  to  intervene,  snd  overruling  his  objections  to  coniimiation  of  a 
sale,  Julius  Simon  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  District  Court  on  opposition  to 
sale,  etc.: 

On  July  8,  1913,  the  New  York  Trust  Company,  as  trustee  under  a  mort- 
gage securing  an  issue  of  bonds  of  the  St.  Louis  &  San  Francisco  Railroad 
Company,  known  as  "New  Orleans,  Texas  &  Mexico  Division  iirst  mortgage, 
gold  bonds,"  of  whldx  128,582,000  has  been  issued,  filed  its  bill  for  the  ap- 
pointment of  a  receiver  for  the  New  Orleans,  Texas  &  Mexico  Bailrdad  Com- 
pany. A  receiver  was  appointed  and  took  over  the  operation  of  the  property. 
Later,  on  July  31,  1914,  a  decree,  of  foreclosure  was  entered.  Owing  to  the 
extraordinary  financial  condition  existing  in  the  United  States  because  of 
the  European  war,  it  was  considered  impracticable  by  all  parties  In  interest 
then  before  the  conrt,  and  by  me,  to  order  the  sale  of  the  road  at  that  time. 
On  September  17,  1016,  the  order  of  sale  was  entered,  and  the  date  of  sale 
fixed  for  November  15,  1916.  On  October  29,  1916,  Julius  Simon,  a  resident 
of  Milwaukee,  Wis.,  and  owner  of  60  of  the  said  bonds,  of  the  par  value  of 
91,000  eadi,  asked  leave  to  intervene  to  oppose  the  sale  or  to  require  the  fixing 
of  an  upset  price.  On  this  petition  an  order  to  show  cause  issued  and 
was  heard  on  Nov«nber  6,  191&i  by  me,  and  the  relief  prayed  for  was  denied, 
but  the  petition  was  ordered  filed  and  petitioner  was  allowed  to  intervene  for 
the  imrpose  of  opposing  the  confirmation  of  the  sale,  if  the  price  paid  t>e 
considered  inadequate,  and  his  right  to  so  do  was  reserved. 
.  Tbe  New  York  Trust  Company  then  filed  a  petition,  suggesting  error  ia 
allowing  the  filing  of  the  petition  of  Julius  Simon,  and  praying  that  the 
order  be  rescinded  and  set  Bside,  and  on  this  petition  an  order  was  entered 
<m  November  11.  1916,  requiring  Simon  to  show  cause  why  his  petition  should 
not  be  disallowed  and  stricken  from  the  files.  It  was  also  ordered,  pending  the 
determination  of  the  rehearing,  that  the  clerk  be  directed  to  refuse  for  filing 
any  other  paper  presented  by  the  petitioner.  After  the  entering  of  the  order 
of  November  11th  petitioner  presented  to  the  clerk  what  he  termed  an  answer 
and  cross-bill,  setting  up  substantially  the  same  Issues  as  presented  by  his  orig- 
inal pleadings,  and  asking,  in  addition  to  other  relief,  for  the  postponement  of 
the  sale  and  the  fixing  of  an  upset  price,  which  had  already  been  denied.  On 
the  day  of  sale  Simon  appeared  through  his  attorney  and  protested,  and  his 
protest  was  disregarded,  and  the  master  proceeded  with  the  sale,  and  adjudi- 
cated the  property  to  Walter  F.  Taylor  and  Carl  A.  De  Gersdorff  for  the  price 
of  $6,000,000,  and  received  as  a  deposit  a  certified  check  for  3  per  cent,  of  the 
Ud. 

The  master  reported  the  sale  in  due  course,  and  his  report  was  received  on 
Novemher  19,  1916.  On  November  27,  1916,  the  purchasers  appeared  tiirough 
counsel  and  obtained  an  order  for  confirmation  unless  opposed  in  eight  days. 
On  December  7,  1915,  Simon  appeared  and  filed  his  opposition  to  the  confirma- 
tion of  the  sale,  setting  up  substantially  that  the  sale  was  really  to  a  re- 
organisation committee  of  the  bondholders,  attacking  the  fairness  of  the  plan 
of  reorganization,  alleging  the  bidding  was  suppressed,  because  of  an  agreement 
between  the  reorganization  committee  and  the  reorganlzers  of  the  Frisco  Rail- 
road, whereby,  in  exchange  for  certain  cash  and  securities,  the  reorgonizaaon 
committee  agreed  to  forego  any  defideucy  Judgment  against  the  railroad,  and 
also  setting  ap,  as  he  had  previously  done,  that  the  value  of  the  property  sold 
was  upwards  of  $41,000,000,  but  without  praying  that  the  sale  be  set  aside  and 
the  property  readvertlsed,  but  praying  that  the  sale  be  not  confirmed,  except 
upon  condition  that  the  reorganization  committee  be  compelled  to  pay  him  par 
and  accrued  interest  for  his  bonds.  It  developed  on  the  argument  that  this 
was  exjiected  to  be  done  by  the  refusal  of  the  court  to  confirm  the  sale,  and 
tte  ordering  of  a  new  sale,  and  in  turn  the  refusal  to  confirm  that  sale,  and 
so  on  ad~  infinitum,  until  the  condition  imposed  would  be  complied  with. 

[1]  Regarding  the  value  of  the  property  sold,  of  course,  it  is  utterly  ridlcu- 
loos  to  say  that  a  railroad  having  approximately  900  miles  of  road,  which 
during  a  very  careful  and  weU-managed  refeivershlp  has  failed  to  pay  operatr 
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Ing  expenses  and  Interest  on  about  $3,500,000  of  reoelTenP  certtflcates,  18 
wortb  $41,000,000.  Evidently,  petitloaer's  figures  are  lai^ly  based  on  first 
cost  of  the  road  and  par  value  of  stocks  and  bonds  owned  by  the  company, 
most  of  which  are  worthless.  From  m^,  knowledge  of  the  affairs  and  condition 
of  the  road,  gathered  from  a  careful  and  constant  supervision  of  the  receiver- 
ship, I  should  say  that  $6,000,000  Is  not  a  vile  price  but,  on  the  contrary,  la 
a  very  fair  figure,  everything  considered. 

[2]  With  regard  to  the  contention  that  the  bidding  had  be«i  sui^ressed 
by  an  agreement  between  the  reorganlzatlcMi  committee  of  the  defendant 
company,  and  the  Frisco  Railroad,  while  It  Is  true  that  an  agreement  was 
entered  Into,  substantially  as  set  up  In  the  petition,  whereby  the  reorganiia- 
tlon  committee  agreed  to  forego  any  deficiency  Judgment,  It  is  not  shown  that, 
but  for  this  agreement,  either  the  Frisco  road  or  Its  rewganlzatton  committee 
would  have  been  bidders  at  tbe  sale,  and  the  Inference  to  be  drawn  from  the 
facts  apparent  In  the  record,  of  whldi  I  must  take  notice.  Is  that  under  no 
condition  would  the  Frisco  Railroad,  Itself  In  the  hands  of  a  receiver,  have 
been  a  bidder  for  Its  New  Orleans,  Texas  &  Mexico  division,  as  the  same  bad 
always  been  considered  a  liability  rather  than  an  asset.  Nor  could  any  agree- 
ment  between  these  two  committees  operate  to  deprive  the  petitioner  or  the 
trustee  of  the  right  to  a  deficiency  Jadgment.  The  question  of  deficiency  Judg- 
ment does  not  come  up  at  this  time,  and  need  not  be  further  considered. 

[3]  Regarding  the  alleged  unfairness  of  the  plan  of  reorganization  proiwsed, 
without  going  Into  an  analysis  of  same,  it  does  not  appear  to  me  to  be  unfair. 
Necessarily,  the  road  cannot  be  operated  unless  new  capital  is  invested,  and 
I  am  not  prepared  to  say  that  the  distinction  made  between  the  allotment  of 
bonds  and  stocks  to  those  participating  In  the  buying  of  the  first  lien  bonds 
and  those  not  doing  so  is  unjust.  Furthermore,  it  1b  apparent  that  tbe 
organization  of  the  committee  Is  not  a  combination  against  the  petitioner,  for 
he  was  invited  to  Join  It  more  than  two  years  ago,  and  this  course  Is  still 
open  to  him.  If  the  combination  is  highly  advantageous  to  those  engaging  In 
It,  the  petitioner  may  have  all  of  these  advantages  by  complying  with  the 
same  conditions. 

The  petitioner  has  dted  a  great  many  cases  In  support  of  his  contentions — 
none,  however.  In  which  the  courts  have  granted  anything  approximately  the 
relief  he  asks.  He  relies  mainly  upon  the  cases  of  Central  Trust  Company  ▼. 
Chicago,  R.  I.  &  P.  Railroad  Company,  218  Fed.  336,  134  O.  C.  A.  144 ;  Louis- 
ville Trust  Company  v.  Louisville  Railway  Company,  174  TJ.  S.  page  674,  19 
Sup.  Ct.  827,  43  L.  Ed.  1130;  Ballentyne  v.  Smith,  205  U.  S.  289,  27  Sup.  Ct 
527,  51  L.  Ed.  803.  In  the  first  case  cited  the  point  considered  was  the  right 
of  an  Intervener  to  appeal  from  a  decree  denying  him  permission  to  file  his 
Intervention;  but  it  may  be  noted  that  the  action  there  being  taken  was  at 
the  Instance  of  40  per  cent,  of  the  bonds,  and  a  majority  of  the  bondholders 
were  objecting.  In  Louisville  Trust  Company  v.  Louisville  Railway  Company 
the  allegation  of  the  bill  was  that  the  stockholders  of  tlie  road  and  the  bond- 
holders had  combined  to  sell  the  road  and  buy  it  in  for  their  Joint  account, 
and  so  deprive  other  Hen  creditors  of  their  rights.  Nothing  of  that  sort  ap- 
pears in  this  case.  In  the  case  of  Ballentyne  v.  Smith  the  sale  was  set  aidde 
because  It  appeared  conclusively  that  the  property  sold  was  worth  seven  times 
the  amount  of  the  bid.  While  such  relief  Is  not  asked,  I  do  not  consider  that 
the  price  here  bid  Is  sufficiently  less  than  the  actual  value  of  the  property  to 
warrant  the  sale  being  set  aside  tor  mere  Inadequacy.  It  is  not  attempted  to 
be  shown  that  on  a  resale  the  property  would  bring  any  more,  and  the  only 
relief  In  fact  wanted  13  to  compel  the  purchasers  by  coercion  to  pay  the  peti- 
tioner par  and  accrued  interest  on  his  bonds. 

It  Is  shown  that  the  owners  of  $23,177,000  worth  of  bonds  have  Joined  with 
the  reorganization  committee — over  80  per  cent.  The  petitioner  Is  In  court 
purely  for  his  own  purposes,  and  not  on  behalf  of  the  otlier  minority  bond- 
holders. I  do  not  think  he  Is  entitled  to  any  such  relief  In  a  proceeding  of  this 
character  as  he  prays-  for.  The  original  order  was  Intended  to  preserve  peti- 
tioner's rights  to  object  to  the  conflnhatlon  of  the  sale  for  Inadequacy  of 
price  or  for  any  other  legal  reasim.  To  that  end  It  was  perhaps  unnecessary, 
but  It  certainly  went  no  further.    In  my  opinion,  the  rights  of  all  parties  will 
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be  best  protected  If  tbe  order  of  November  5,  1S15.  be  wnr  reeaUed  aod  ▼&• 
eated.  Petitioner  has  not  availed  himself  of  bia  ri{d>t  to  <9poee  the  sale,  but 
bas  attempted  to  engraft  another  form  of  action,  sni  gen«ria>  on  the  proceed- 
ings heretofore  bad. 

His  prayer  for  relief  will  be  denied,  and  his  pleadings  dismissed  and  ordered 
stricken  from  the  files,  without  prejudice  to  any  rights  he  may  have  against 
the  trustee,  the  St.  Louis  &  San  Francisco  Railroad  Company,  aby  so-called 
reorganization  committee,  or  any  of  its  members.  In  .aiq;>roprlate  proceedings. 

Gustave  Lemie,  of  New  Orleans,  La.,  and  Walter  L.  Gold,  of  Mil- 
waukee,  Wis.,    for  appellant. 

Morgan  M.  Mann  and  Carl  A.  De  GersdorfF,  both  of  New  York  City, 
George  Denegre,  Victoi'  Leovy,  Henry  H.  ChaflFe,  Wm.  C.  Dufotir,  and 
H.  Generes  Dufour,  all  of  New  Orleans,  La.,  and  Frank  Andrews,  of 
Houston,  Tex.,  for  appellees. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PER  CURIAM.  We  have  carefully  examined  this  record  in  the 
light  of  tiie  oral  argument  and  briefs,  and  we  conclude  that  the  trial 
judge  correctly  decided  the  case,  and  we  concur  with  the  reasoning  m 
Judge  Foster's  opinion,  found  in  the  record. 

The  decree  appealed  from  is  afhrmed. 


OOEI^T  V.  MATT  J.  WABD  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  10,  1917.) 
No.  218, 

1.  LnriTAiioii  or  Actioirs  «ss>46(2)— Acckuai.  of  Cattsb  or  Acnon. 

Where  plaintiff  found  tenants  to  take  defendant's  property  a,t  the  ex- 
piration of  an  existing  lease,  but  it  was  specifically  provided  that  such 
tenancy  should  not  arise  until  and  unless  the  existing  lease  terminated 
with  all  its  terms  fully  compiled  with,  plaintiff's  right  of  action  on  a 
quantum  meruit  for  Its  services  did  not  accrue,  and  limitations  did  not 
begin  to  mn,  until  the  termination  of  the  existing  lease,  as  it  had  no 
cause  of  action  presently  enforceable  until  that  time. 

[£d.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  S  241.] 

&  TBIAL   ^9315— VBBDICT "COMFSOIilSE    Vebdict." 

In  an  action  on  a  quantum  meruit  for  services  as  broker,  a  "compromise 
verdict"  means  one  the  result,  not  of  justifiable  concession  of  views,  but 
of  Improper  compromise  of  the  vital  principles  which  should  have  con- 
trolled the  decision. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  ||  740-742. 

For  other  deSnltlons,  see  Words  and  Phrases,  Second  Series,  Com- 
promise.] 

B.  Appeal  aro  Bsbob  «s>264 — Revikw — Nbcbssitz  of  Exokftions. 

A  claim  that  the  verdict  was  a  compromise  verdict  need  not  be  con- 
sidered, where  it  rests  upon  no  exception  taken  at  the  trial. 

(Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  1533- 
1585.] 

4.  AppKAt  AND  Erbob  $=»263(1) — Review — NECMsrrr  of  Exceptions. 

A  ruling  directing  the  Jury  to  allow  interest  upon  whatever  verdlot 

they  should  i«nder  could  not  be  reviewed,  where  no  exception  was  taken. 

fEd-  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  1516.] 
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5.   IlfTBBKSr'   «=»19(1) — KlOHT    TO    INTEBEBT — TTnLIQUIDATBD    DAMAOEB. 

In  an  action  on  a  quantum  meruit  for  services  as  broker,  interest 
ediould  not  have  been  allowed;    the  damages  being  unliquidated. 
[Ed.  Note.— For  other  cases,  see  Interest,  Cent.  Dig.  SI  35,  36,  38,  40.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  the  Matt  J.  Ward  Company  against  Robert  Walton  Goelet. 
Judgment  on  a  verdict  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Gary  &  Carroll,  of  New  York  City  (Philip  A.  Carroll  and  Walter  K. 
Earle,  both  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 
Albert  I.  Sire,  of  New  York  City,  for  defendant  in  error. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  This  -case  is  between  the  same  parties  and 
was  brought  as  the  result  of  our  decision  in  Matt  J.  Ward  Co.  v. 
Goelet,  230  Fed.  979,  145  C.  C.  A.  173.  The  facts  shown  by  the  bill 
of  exceptions  are  the  same  as  were  before  us  on  the  previous  writ; 
but  the  cause  of  action  is  different 

This  suit  is  to  "recover  upon  a  quantum  meruit  for  services  rendered 
to  and  accepted  by"  defendant  betow.  230  Fed.  at  page  982.  The 
complaint  alleges  liiat  the  Ward  Company  introduced  as  customers  or 
tenants  for  his  premises  certain  persons  to  Mr.  Goielet,  who  thereupon 
entered  into  negotiations  with  them  and  "owing  to  [Ward  Com- 
pany's] efforts  accepted  said  customers  as  his  tenants."  It  is  then  al- 
leged that  the  "services  so  performed"  by  plaintiff  below  were  "fully 
accepted  by  said  defendant  and  were  fairly  and  reasonably  worUi 
*    *    *    $5,550." 

It  cannot  be  denied  that  th&e  was  evidence  sufficient  to  take  the  case 
to  the  jury  tending  to  prove  that  the  introduction  alleged  did  take 
place ;  that  Mr.  Gc«let  did  accept  the  services  of  plaintiff,  executed  a 
lease  to  the  persons  introduced  by  plaintiff,  and  was  informed  by 
plaintiff  that  a  commission  was  expected  to  be  paid.  There  was 
also  evidence  as  to  the  customary  rate  for  commissions  on  similar 
real  estate  transactions  in  the  city  of  New  York.  This  piece  of  busi- 
ness related  to  real  property  in  Philadelphia. 

Plaintiff  below  had  a  verdict  for  $3,000,  upon  which  interest  was 
granted  in  pursuance  of  a  direction  by  the  court  to  the  effect  that  what- 
ever verdict  they  should  render  would  bear  "interest  from  the  date  of 
September  1,  1910,  when  it  was  said  this  obligation  accrued." 

The  errors  alleged  and  relied  upon  in  argument  are:  (1)  That  the 
action  is  barred  by  the  statute  of  limitations ;  (2)  that  ■  the  result 
reached  by  the  jury  was  a  compromise  verdict  and  therefore  illegal; 
and  (3)  that  it  was  error  to  grant  interest  upon  the  verdict 

[1]  1.  Reference  to  our  former  opinion  (in  230  Fed.  979,  145  C.  C. 
A.  173)  will  show  fully  the  facts  on  which  the  defense  of  the  statute 
rests.  Ward  Company  found  tenants  who  would  take  Mr.  Goelet's 
property  at  the  expiration  of  an  existing  lease ;  but  it  was  specifically 
provided  that  such  tenancy  should  never  arise  until  and  unless  the  ex- 
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isting  lease  terminated,  with  all  its  terms  fully  complied  witb.  In  other 
words,  there  was  to  be  no  acceptance  of  the  fruit  of  Ward  Company's 
services  as  broker  until  the  performance  of  several  conditions  prece- 
dent, which  performance  could  not  possibly  occur  before  September  1, 
1910. 

It  follows  from  this  that  plaintiff  below  had  no  cause  of  action  pres- 
ently enforceable  until  September  1,  1910,  and  we  so  held  on  the  previ- 
ous writ  This  action  was  brought  within  six  years  from  that  date, 
viz.  the  earliest  date  when  "the  plaintiff  first  became  entitled  to  main- 
tain [this]  particular  action."  The  statute  began  to  run  when  plaintiff 
became  entitled  to  sue.  Gary  v.  Koerner,  200  N.  Y.  at  page  259,  93  N. 
E.  979.  The  act  (sections  380  and  382,  Code  Civ.  Proc)  is  not  a 
bar  because  the  "cause  of  action  accrued"  within  six  years  of  summons 
served. 

[2,  3]  2.  Since  plaintiff  below  sued,  not  upon  an  agreement  to  pay 
a  specified  sum  of  money,  but  for  whatever  the  jury  thought  the  serv- 
ices were  worth  up  to  $5,550,  the  expression  "compromise  verdict" 
must  be  taken  as  meaning  "that  it  was  the  result,  not  of  justifiable  con- 
cession of  views,  but  of  improper  compromise  of  the  vital  principles 
which  should  have  controlled  the  decision."  Simmons  v.  Fish,  210 
Mass.  at  page  572,  97  N.  E.  106,  Ann.  Cas.  1912D,  588.  While  we  per- 
ceive no  reason  for  imputing  such  impropriety  to  the  jurors,  we  need 
consider  the  matter  no  further,  because  it  rests  upon  no  exception  taken 
at  the  trial.  There  was  a  "failure  to  apprise  the  trial  judge  of  the 
point  now  raised."  Springer,  etc.,  Co.  v.  Falk,  59  Fed.  at  page  712, 
8  C.  C.  A.  224. 

[4,  5]  3.  It  is  also  true  that  no  exception  was  taken  to  the  ruling  of 
the  court  which  in  effect  ordered  interest  on  the  verdict.  Therefore 
we  cannot  review  it,  although,  since  the  damages  were  plainly  imliqui- 
dated,  the  instruction  was  error.  Stephens  v.  Phoenix  Bridge  Co.,  139 
Fed.  248,  71  C.  C.  A.  374,  and  cases  cited ;  also  Excelsior,  etc.,  Co.  v. 
Harde,  181  N.  Y.  11,  73  N.  E.  4^,  106  Am.  St  Rep.  493. 

The  judgment  is  affirmed,  with  costs. 


JAFFB  et  aL  ▼.  PTUS  et  al. 

In  re  STEELE,  MILLGB  &  CO. 

(Circnlt  Oonrt  of  Appeals,  Fifth  Circuit    April  26,  1917.) 

No.  2953. 

BAMKJtirPTcnr  €=>292 — \cno«B  Aoajitst  Tbusteg — Juwsdictton, 

A  trustee  in  bankruptcy  brought  ancillary  proceedings  la  the  Eastern 
district  of  Louisiana,  claiming  ownership  of  certain  cotton,  and  obtained 
a  preliminary  In^nnctlon  against  its  remoTal  from  the  court's  Jurisdiction. 
Thereafter  the  cotton  was  delivered  to  certain  foreign  banks  on  forth- 
coming bonds.  Plaintiffs  sued  the  trustee  and  the  parties  to  such  an- 
cillary proceeding  to  impress  a  trust  on  the  cotton,  on  the  ground  that 
It  was  purchased  with  money  obtained  from  them  by  the  bankrupt  by 
fraud,  and  the  jurisdiction  was  sustained  on  the  theory  that  It  was  In 
the  natnre  of  an  ancillary  suit  affecting  property  within  the  aistody  of 
the  coart    Beld  that,  while  this  had  probably  become  the  law  of  the 

«a»For  oUier  ca«M  •••  ume  topic  A  KEY-NUMBER  In  aU  K«y-Number«d  DlgeiU  A  IndazM 

Digitized  by  VjOOQIC 


68  242  FBDBHAIi  RBPORTEB 

.  case,  tbe  court's  Jnrlsdlctton  could  not  be  sustained,  where  tbe  an- 
cillary proceeding  by  the  trustee  had  terminated  adversely  to  the  trustee ; 
the  bond  having  only  been  intended  to  take  the  place  of  the  cotton,  and  the 
foreign  defendants  having  done  nothing  to  subject  themselves  personally 
to  the  court's  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  gS  410,  413, 
415,  416.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana ;  Rufus  E.  Foster,  Judge. 

Suit  by  Max  Jaffe  and  others  against  J.  A.  E.  Pyle,  trustee  in  bank- 
ruptcy of  Steele,  Miller  &  Co.,  and  others.  From  a  decree  dismissing 
the  bill,  complainants  appeal.    Affirmed. 

The  following  is  the  decision  of  the  trial  judge  on  demurrer: 

In  this  case  the  plaintiffs  set  out  In  their  bill  that  by  certain  fraudulent 
practices  the  bankrupt  firm  of  Steele,  Miller  &  Co.  got  from  them  upwards  of 
$68,000;  that  same  constituted  a  trust  fund  In  the  hands  of  the  said  bank- 
rupts ;  that  subsequently,  out  of  the  trust  fund,  they  purchased  certain  cotton ; 
and  that  this  same  cotton  came  into  the  possession  of  this  court  by  virtue  of 
ancillary  proceedings  in  the  said  bankruptcy.  The  bill  prays  that  tbe  cotton 
be  Impressed  with  a  trust  In  their  favor  to  the  extent  of  their  daim. 

In  the  other  proceedings  In  this  court,  referred  to  In  plaintiffs'  bill,  the 
trustee  of  Steele,  Miller  &  Co.  proceeded  against  the  Identical  cotton,  claim- 
ing the  ownership,  and  a  preliminary  injunction  against  the  transportation 
company  Issued,  preventing  its  removal  out  of  the  jurisdiction  of  this  court. 
This  proceeding  was  in  the  nature  of  a  stoppage  in  transitu,  enforced  by  in- 
junction, and  to  all  intents  and  purposes  the  res  was  In  the  exclusive  jurisdic- 
tion of  this  court,  through  Its  officer,  the  trustee  In  bankruptcy.  Thereafter 
the  cotton  was  delivered  to  certain  Eirench  banks  on  forthcoming  bonds. 

On  plaintiffs'  bill,  subpoenas  issued  by  order  of  the  court  and  were  served  on 
the  solicitors  of  record  of  the  trustee  and  of  tbe  French  banks,  and  on  the 
transportation  company  and  its  agent,  all  of  whom  were  parties  in  the  other 
proceedings.  Service  was  made  on  the  American  Surety  Company,  surety  on 
the  forthcoming  bond,  through  Its  resident  vice  president.  The  American 
Snrety  Company  has  filed  a  demurrer  to  the  jurisdiction  of  the  court  rations 
materlae,  and  all  other  parties  defendant  have  tiled  limited  appearances,  and 
subsequently  pleas  to  quash  the  services,  on  the  ground  that  they  are  not  resi- 
dents of,  nor  represented  In,  the  district. 

Plaintiffs  are  seeking  to  Impress  certain  property  In  tbe  custody  of  tbe  court 
with  a  trust,  and  their  bill  Is  therefore  In  the  nature  of  an  ancillary  suit  Con- 
sequently this  court  has  jurisdiction  to  hear  and  determine  the  Issues  with 
regard  to  tbe  property  in  question,  and  the  subpoenas  issued  and  served  uiK>n 
the  solicitors  for  other  claimants  to  the  said  cotton  are  purely  in  the  nature  of 
notices,  and  ample,  in  view  of  the  speclflc  relief  prayed  for.  Nor  does  It  mat- 
ter that  tbe  actual  pr(4>erty  has  been  removed  out  of  the  jurisdiction  of  tbe 
court,  as  the  forthcoming  bond  stands  In  its  place.  Krippendorf  v.  Hyde,  110 
U.  S.  276,  4  Sup.  Ct  27,  28  L.  Ed.  145;  Morphy  v.  John  Hofman  Company,  211 
U.  S.  562,  29  Sup.  Ct.  154,  63  L.  Ed.  327. 

The  demurrer  of  the  American  Surety  Comi)any  and  the  pleas  of  the  other 
defendants  will  be  overruled. 

The  opinion  of  the  trial  judge,  dismissing  the  bill,  is  as  follows : 
In  this  matter  I  entertained  Jurisdiction  originally  only  on  tiae  theory  that 
If  Pyle,  trustee,  recovered  In  the  suit  then  pending,  entitled  Pyle,  Trustee,  v. 
Texas  Transport  &  Terminal  Co.  (No.  14,240,  D.  C.)  192  Fed.  725,  the  court 
would  have  ancillary  jurisdiction  by  virtue  of  constructive  possession  of  the 
res.  While  it  Is  probable  that  my  decision  has  become  the  law  of  the  case, 
notwithstanding,  I  have  had  occasion  to  change  my  views.  See  Knautb, 
Nachod  &  Kuhne  v.  Latham  &  Ca  et  aL,  219  Fed.  721, 135  C.  a  A.  419.    That 
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Utlgatton  having  terndoated  adversely  to  the  trustee,  the  court  has  nothing 
tangible  to  support  its  ancillary  Jurisdiction.  Ck>mplainant  contends,  however, 
that  he  Is  not  conclnded  by  the  decision  against  the  trustee,  and  can  obtain 
relief  against  the  bond  and  the  foreign  defendants  if  he  proves  his  case. 

With  these  views  I  cannot  concur.  The  bond  was  only  Intended  to  take  the 
place  of  the  cotton,  and  the  foreign  defendants  have  done  nothing  to  subject 
themselves  personally  to  the  Jurisdiction  of  the  court.  The  defendants  have 
shown  that  they  are  at  heavy  expense  to  pay  the  continuing  premium  on  the 
lx>nd,  and  equity  requires  that  the  litigatioD  l>e  promptly  terminated. 

The  bill  will  be  dismissed  without  prejudice^ 

The  foregoing  are  the  papers  mentioned  in  the  praecipe  filed  by  the 
complainants. 

George  T.  Ho^,  of  New  York  City,  and  W.  O.  Hart,  of  New  Or- 
leans, LA.,  for  appellants. 

Geo.  Denegre,  Victor  Leovy,  Henry  H.  ChaSe,  and  Geo.  H.  Terri- 
berry,  all  of  New  Orleans,  La.,  for  appellees. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PER  CURIAM.    We  concur  with  the  trial  j'udge  in  the  disposition 
of  this  case. 
The  decree  appealed  from  is  affirmed. 


In  re  F.  ft  D.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  10,  1917.) 

No.  227. 

Bankbuptct  «ss>120— Appoiwtwewt  or  Tbttbrie — BuoiBn.iTT. 

Under  Bankruptcy  Act  July  1,  1898,  a  641,  |  46,  30  Stat.  557  (Comp,  St. 
1916,  I  9629),  providing  that  trustees  may  be  individuals  competent  to 
perform  the  duties  of  the  office,  and  residing  or  having  an  office  in  the 
Judicial  district  within  which  they  are  appointed,  or  corporations  author- 
teed  to  act  In  such  capacity,  where  no  candidate  for  the  office  of  trustee 
received  the  votes  of  a  majority  of  creditors  in  numt)er  and  amount,  and 
the  appointment  of  a  trustee  thereupon  devolved  upon  the  referee,  a  per- 
son otherwise  qualified  was  not  ineligible  because  he  was  one  of  the  un- 
successful candidates  voted  for  by  the  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  186.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Soutiiern  District  of  New  York, 

In  the  matter  of  the  F.  &  D.  Company,  bankrupt  On  petition  by 
Marshall  S.  Hagar  to  revise  an  order  (237  Fed.  895),  reversing  an  or- 
der of  the  referee  appointing  him  as  trustee.  Order  reversed,  with 
directions. 

Augustus  H.  Skillin,  of  New  York  City,  for  petitioner. 
Bogart  &  Bogart,  of  New  York  City  (Jacob  J.  Lesser,  of  New 
York  City,  of  counsel),  for  respondent. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 
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WARD,  Circuit  Judge.  At  the  first  meeting  five  creditors,  whose 
claims  aggregated  some  $32,000,  voted  for  Marshall  S.  Hagar  as  trus- 
tee, while  seven  creditors,  whose  claims  aggregated  some  $1,600,  voted 
for  Jacob  J.  Lesser.  No  candidate  having  a  majority  in  number  and 
amount  of  claims  voted,  there  was  no  el<6ction,  and  the  referee  ap- 
pointed Hagar  trustee,  who  thereafter  filed  a  bond  and  entered  upon 
the  administration  of  the  estate.  Subsequently  a  creditor  filed  in  the 
office  of  the  referee  a  petition  to  review  his  order  appointing  Hagar, 
and,  the  same  having  come  on  for  hearing,  the  District  Judge  reversed 
the  order  and  appointed  a  new  trustee. 

Section  45  of  the  Bankruptcy  Act  provides: 

"Trnstees  may  be  (1)  indlTiduals  who  are  respectively  competent  to  perform 
the  duties  of  that  office,  and  reside  or  have  an  <^oe  In  the  Judicial  district 
within  which  they  are  appointed,  or  (2)  corporations  authorized  by  their  char- 
ters or  by  law  to  act  In  such  capacity  and  having  an  ofHce  In  the  Judicial 
district  within  which  they  are  appointed." 

The  District  Judge  expressly  approved  the  character  and  integrity 
of  Mr.  Hagar,  and  stated  as  me  sole  ground  for  removing  him  that 
the  referee  should  not  have  appointed  one  of  the  unsuccessful  candi- 
dates.    He  said: 

"What  this  action  of  the  referee  comes  to  Is  that  he  has  appointed  one  of 
the  persons  whom  the  creditors  have  demonstrated  'that  they  are  unable  to 
select.  Such  an  appointment  by  the  referee  Is,  In  effect,  overriding  the  (dear 
Intent  of  the  statute.  For  this  reason  the  order  will  be  reversed,  and  the 
court  will  appoint  a  new  trustee." 

The  intent  referred  to  is  probably  that  a  majority  of  the  creditors 
in  number  and  amount  is  necessary  to  the  election  of  a  trustee,  and, 
neither  of  the  unsuccessful  candidates  having  had  such  a  majority,  it 
is  to  be  assumed  that  neither  was  acceptable  to  the  creditors.  But  the 
provision  of  the  statute  af^lies  to  an  election,  and  not  to  an  appoint- 
ment by  the  referee  or  District  Judge.  There  is  no  presumption 
against  the  character  or  fitness  of  the  unsuccessful  candidates  when 
there  is  no  election  by  creditors,  and  while  it  may  generally  be  wise 
not  to  appoint  an  unsuccessful  candidate,  we  cannot  assent  to  the 
proposition  that  they  are  ineligible.  Such  appointments  were  made 
in  several  reported  cases,  though  no  objection  was  raised  on  this  ground. 
In  re  Richards  (D.  C.)  103  Fed.  849;  In  re  Rosenfeld,  Goldman  &  Co. 
(D.  C.)  228  Fed.  921 ;  In  re  Harrv  Rothleder  (D.  C.)  232  Fed.  398. 

The  order  is  reversed,  and,  as  the  original  appointment  was  proper, 
and  should  have  been  confirmed,  there  is  no  vacancy  within  section  44 
of  the  Bankruptcy  Act  (Comp.  St.  1916,  §  9628),  and  the  court  below 
is  directed  to  reinstate  the  trustee  appointed  by  the  referee. 
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CHADEIX>IO  CHEMICAL  CO.  y.  H.  B.  CHAiaiERS  CO.  et  aL 
(Clrralt  Court  of  Appeals,  Second  Circuit    April  6,  1017.) 

1.  Motions  4s»42 — Keitewal — Recoktbidkbatioit. 

Under  Judicial  Code  (Act  March  3,  1911,  C  231)  {  129,  36  Stat.  1134 
(Comp.  St.  1916,  {  1121),  providing  that,  on  appeal  from  interlocutory  in- 
junctions, etc.,  the  proceedings  in  other  respects  shall  not  be  stayed  un- 
less otherwise  ordered  by  the  District  Court,  or  the  appellate  court  or  a 
Judge  thereof,  where,  pending  an  appeal  from  an  Interlocutory  decree 
ordering  defendant  to  assign  certain  patents  and  all  rights  to  damages  and 
profits  for  Infringement  thereof  to  complainant,  enjoining  defendant  ft-om 
using  the  inrentions,  or  making,  selling,  or  using  the  patented  article, 
and  ordering  an  accounting,  the  trial  Judge  denied  a  stay,  except  upon 
the  giving  of  a  bond,  a  Circuit  Judge  will  not  reconsider  the  matter  upon 
the  renewal  of  the  motion  for  a  stay  before  him. 

[Ed.  Kote. — Tor  other  cases,  see  Motions,  Cent  Dig.  {{  53,  54.]. 

2.  Appeai,  AifD  Bbbob  es»458(3) — Injunction  «=9l34 — Stat  ob  Injttnction 

Pekdino  Appeal. 

The  Injunction  would  not  be  stayed  priding  the  appeal,  nor  would 
complainant  be  enjoined  from  bringing  suits  for  infringement  of  the 
patents  involved  pending  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  2223, 
2224 ;   InJuncUon,  Cent  Dig.  {  303.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  the  Chadeloid  Chemical  Company  against  the  H.  B.  Chal- 
mers Company  and  another.  From  an  interlocutory  decree,  defend- 
ants appeal.  On  application  to  a  Circuit  Judge  for  an  injunction  and 
stay.    Motion  denied. 

William  Houston  Kenyon  and  Gorham  Crosby,  both  of  New  York 
City,  for  appellants. 

Frederick  S.  Duncan,  of  New  York  City,  for  appellee. 

Before  WARD,  Circuit  Judge. 

WARD,  Circuit  Judge.  Judge  Manton  in  this  suit  entered  an  in- 
terlocutory decree  requiring  the  defendant  H.  B,  Chalmers  to  specif- 
ically perform  certain  covenants  in  an  agreement  between  him  and 
others  of  the  one  part  and  the  complainant  of  the  other  part,  and  he 
further  ordered  the  defendant  H.  B.  Chalmers  Company  to  assign  to 
the  complainant  three  patents  and  all  ri^ts  to  damages  and  profits 
for  infringement  of  the  same.  This  has  been  done.  He  fvtfther 
enjoined  the  defendant  from  using  the  inventions  covered  by  the  said 
patents,  and  from  making,  selling,  or  using  the  paint  remover  here- 
tofore made  under  the  said  patents  and  sold  by  the  defendants  under 
certain  trade-names;  and  he  further  ordered  the  defendants  to  pay 
over  to  the  complainant  all  profits  received  by  them,  and  damages 
sustained  by  the  complainant  by  reason  of  sudt  manufacture,  sale,  or 
use,  and  directed  an  accounting  for  the  ascertainment  of  the  same. 

Upon  an  application  to  stay  the  accounting  Judge  Manton  directed 
that  it  should  be  stayed  upon  the  defendants  giving  bond  in  the  sum 
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of  $30,000  to  pay  anything  that  might  be  found  due  from  them.  The 
defendants  have  appealed  to  the  Circuit  Court  of  Appeals,  under  sec- 
tion 129  of  the  Judicial  Code,  from  the  interlocutory  injunction.  The 
section  provides  that: 

"Hie  proceedings  In  other  respects  In  the  court  below  shall  not  be  stayed 
unless  otherwise  ordered  by  that  court,  or  the  appellate  conrt  or  a  Judge 
thereof,  during  the  pendency  of  snch  appeal." 

The  defendants  now  renew  before  me  the  motion  to  stay  the 
accounting  pending  appeal,  and  further  move  that,  pending  appeal, 
the  complainant  be  enjoined  from  bringing  any  action  for  infrmgement 
of  said  letters  patent  assigned  to  it,  either  agaijist  them  or  their  cus- 
tomers, and  finally  that  the  injunction  be  stayed. 

[1]  I  have,  of  course,  nothing  to  do  with  the  merits  of  the  case, 
and  must  take  the  decree  to  be  right  in  all  respects;  errors,  if  any, 
will  be  corrected  on  appeal.  I  think  it  bad  practice  to  renew  before 
me.the  motion  to  stay  the  accounting  heretofore  disposed  of  by  Judge 
Manton,  and  his  conclusion  will  not  be  reconsidered. 

[2]  The  complainant  havine  succeeded  so  far,  I  do  not  see  any 
sufficient  reason  why  it  should  be  deprived,  pending  appeal,  of  its 
ri^t  to  bring  suits  for  infringement,  or  why  the  defendants  should 
be  relieved  of  the  operation  of  the  injunction  until  its  appeal  is  de- 
cided, which  may  not  be  for  six  months.  The  hardships  the  defend- 
ants complain  of,  and  which  they  wish  to  escape  by  help  of  the  court, 
are  the  result  of  defeat. 

The  motion  is  denied. 


STUMPr  ▼.  A.  80HBEIBER  BREWIXG  CO. 

(District  Ck>urt,  W.  D.  New  Yoric    Mandi  16,  19170 

No.  IflO-B. 

Patewts  Q=»328 — VALinmr — ^Infbikgkhbrt. 

Claims  1,  2,  3,  4,  and  8  of  the  Stumpf  patent.  No.  1,042,168,  for  an  Im- 
provement in  steam  engines,  held  valid  and  infringed,  but  claim  18 
held  not  infringed. 

In  Equity.  Suit  by  Johann  Stumpf  against  the  A.  Schreiber  Brew- 
ing Company.    Decree  for  complainant  for  part  of  the  relief  sought 

Bartlett  &  Chamberlain,  of  Buffalo,  N.  Y.  (John  P.  Croasdale,  of 
Philadelphia,  Pa.,  and  Cleon  J.  Sawyer,  of  New  York  City,  of  counsel), 
for  ■  plaintiff. 

J.  C.  Sturgeon,  of  Erie,  Pa.,  and  George  E.  Tew,  of  Washington,  D. 
C.  (Melville  Church,  of  Washington,  D.  C,  of  counsel)  for  defendant. 

HAZEL,  District  Judge.  The  bill  alleges  infringement  of  United 
States  letters  patent  No.  1,042,168,  applied  for  April  18,  1908,  and 
granted  to  Johann  Stumpf  October  22,  1912,  for  an  improvement  in 
steam  engines.  The  patent  is  for  a  combination  of  old  elements,  con- 
sisting of  an  engine  cylinder,  piston,  inlet  ports,  exhaust  ports,  and 
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heating  jacket,  which,  as  complainant  claims,  operated  in  a  new  way 
and  produced  a  new  and  useful  result. 

The  general  defense  is  noninfringement ;  the  specific  defenses  being 
that  the  claims  have  been  improperly  broadened,  that  the  substance  of 
the  invention  is  disclosed  in  prior  patents  and  publications,  and  that 
no  practical  improvement  resulted  from  the  combination  and  arrange- 
ment of  parts.  The  defendant  is  a  user  of  an  engine  constructed  by  the 
Skinner  Engine  Company  of  Erie,  Pa.,  which  complainant  claims  sub- 
stantially embodies  tus  invention. 

The  characteristics  of  single  cylinder  engines  of  the  counterflow  and 
uniflow  types  have,  of  course,  been  known  and  understood  by  the 
skilled  in  Uie  art  for  many  years.  In  cotmterflow  engines  the  steam 
enters  the  cylinder  at  one  end,  and,  after  expansion,  returns  with  the 
piston  out  into  the  air  through  exhaust  ports  located  at  the  same  end 
at  which  it  entered,  while  in  the  uniflow  engine — ^the  type  of  engine 
with  which  we  are  herein  concerned — the  hot  steam  enters  the 
cylinder  at  one  end,  and,  always  flowing  in  the  same  direction,  ex- 
hausts at  ports  located  at  opposite  ends,  or  at  points  removed  from  the 
inlet  end,  after  its  energy  has  been  practically  expended ;  the  exhaust 
ports  being  opened  by  the  piston  stroke.  In  engines  of  the  condensing 
type,  the  steam  is  usually  exhausted  into  a  chamber  having  pressure 
lower  than  atmospheric;  but,  when  operating  as  noncondensing,  the 
steam  is  discharged,  either  into  the  atmosphere  or  into  a  chamber  hav- 
ing pressure  greater  than  atmospheric.  In  ccmipound  or  multiple  en- 
gines, two  or  more  cylinders  are  conimonl>[  used,  through  which  the 
steam  flows  in  series,  with  the  result  that  initial  condensation  is  great- 
ly reduced.  The  object  of  the  patentee  herein  was  primarily  to  elimi- 
nate loss  of  steam  from  initial  condensation  in  single  cylinder  engines, 
as  distinguished  from  compound  engines,  and  to  entrap  and  compress 
the  dry  steam  remaining  after  expansion,  so  as  to  improve  the  thermal 
conditions  of  such  engines. 

The  flrst  question  is  whether  Stumpf  discovered  a  new  principle  of 
operation.  Upon  the  determination  of  this  question  depends  the  char- 
acter of  the  patent  and  the  interpretation  and  scope  of  the  claims,  in 
view  of  the  file  wrapper  and  the  prior  art.  It  is  practically  conceded 
that  all  the  elements  of  the  claims  in  controversy,  separately  consider- 
ed, were  old;  reliance  being  placed  upon  the  new  combination  by 
which  beneficial  results  were  attained.  It  should  be  understood  that 
cylinder  walls  ordinarily  are  comparatively  cooler  than  the  entering 
steam,  owing  to  the  moisture  which  has  adhered  thereto  and  absorbed 
the  heat,  and  that  the  cylinder  in  turn  absorbs  heat  from  the  steam  after 
admission  and  as  it  expands  in  driving  the  piston,  thus  producing  ini- 
tial condensation,  which  decreases  the  economic  efiiciency  of  the  en- 
gine. The  patentee  designed  to  keep  the  inlet  end  of  the  cylinder,  in- 
cluding the  cylinder  walls,  absolutely  dry  at  all  times,  during  expan- 
sion, at  the  completion  of  the  piston  stroke,  and  while  the  expanded 
steam  was  exhausting,  for  at  such  times  absorption  of  heat  from  the  in- 
terior walls  was  most  marked.  To  accomplish  his  object  he  placed 
heating  jackets  or  chambers  at  the  extreme  inlet  end  of  the  cylinder, 
and  exhaust  pofts  around  the  center,  away  from  the  inlet  end,  to  keep 
them  cold  and  unaffected  by  the  hot  steam,  and  adapted  an  elongated 
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piston  to  isdate  the  moisture  from  the  hot  zone  after  the  expanded 
steam  has  exhausted  through  ports  opened  by  the  piston  stroke.  The 
elongated  piston,  not  only  controls  the  outlet  port,  or  ports,  but  serves 
to  protect  the  cylinder  walls  from  the  effects  of  the  expanded  steam  by 
failing  to  contact  the  cylinder  walls  in  its  traveling,  owing  to  clearance, 
with  the  result  that  the  dry  steam  remaining  in  the  cylinder  after  the 
expanded  steam  and  the  wet  steam  have  been  exhausted  is  compress- 
ed, on  the  return  stroke  of  the  piston,  against  the  hot  inlet  end,  while 
the  exhaust  ports  are  covered  by  the  piston,  thus  making  it  possible  to 
intensify  the  steam  heat  at  the  inlet  end,  and  almost  entirely  to  prevent 
initial  condensation.    Of  this  the  specification  says: 

"Means  for  bringing  the  working  steam  at  the  end  of  expansion  into  layers 
of  decreasing  dryness  toward  the  exhaust  while  the  piston  uncovers  the  ex- 
haust ports  to  let  this  wettest  steam  pass  off,  and  then  on  the  reversal  of  its 
motion  covers  the  exhaust  ports  and  retains  them  covered  while  the  cylinder 
heated,  drier  steam  Is  trapi^  and  compressed  up  to  the  inlet  end." 

It  is  believed  that  the  patentee  by  his  adaptation  improved  thermal 
conditions  in  uniflow  engines,  secured  increased  expansion  in  a  single 
cylinder,  and  made  it  practical  to  close  the  inlet  valve  before  the  pis- 
ton reached  the  full  stroke,  and  in  this  way  minimized  steam  losses. 
The  specification  refers  in  detail  to  specific  means  for  injecting  steam 
into  the  annular  chambers,  or  partial  jackets,  as  they  are  called,  7  and 
8,  connected  with  annular  chambers  11  and  tS  formed  in  projections 
from  the  cylinder  covers  to  correspond  in  length  to  the  distance  of 
travel  of  the  piston  from  the  dead  center  to  the  cut-off.  These  par- 
tial jackets  are  unlike  the  jackets  commonly  employed  to  entirely  sur- 
round the  cylinder  for  the  purpose  of  keeping  both  the  inlet  and  ex- 
haust ports  heated,  but  they  are  distinctively  heating  jackets  particu- 
larly for  heating  the  end  of  the  cylinder  and  the  cylinder  inlet.  Cham- 
bers 11  and  lis  are  provided  with  valves  for  admitting  steam  into  the 
cylinder  proper,  and  there  are  specified  means  for  creating  a  hot  zone 
at  the  inlet  end  a.nd  a  cold  zone  at  the  exhaust  ports,  the  latter  leading 
into  an  annular  space  around  the  cylinder,  which  is  partitioned  from 
the  inlet  and  heating  covers  or  jackets  by  an  unjacketed  or  unheated 
portion  to  create  a  cooling  belt  or  space  "in  the  neighborhood  of  the 
exhaust." 

The  use  of  a  long  piston  in  ah  engine  cylinder  was  not  unknown  in 
the  art,  but  the  piston  of  the  patent  in  suit — an  elongated  piston — ^was 
particularly  adaptable  for  controlling  the  exhaust  ports  to  prevent  the 
exhaust  of  expanded  steam  from  circulating  in  the  hotter  space  and 
for  coacting  with  the  essential  features  of  engines  operated  upon  the 
uniflow  principle.  The  specification  also  refers  to  intermediate  ports  in 
the  walls  of  the  cylinder  {4S,  U6,  Jyf,  and  JtS)  "for  utilizing  the  exhaust 
steam,"  controlled  by  the  piston  and  by  automatic  nonreturn  valves  (55, 
Fig.  2),  and  connected  to  pipes  (6%  and  6S). 

We  may  now  refer  to  the  claims  in  controversy.  The  first,  second, 
third,  fourth,  eighth,  and  eighteenth  are  relied  upon.  Th^  read  as 
follows : 

1.  The  combination  with  a  steam  engine  cylinder  having  an  inlet  port  and 
an  exhaust  port  distant  therefrom,  of  means  for  heating  the  steam  within 
tile  cylinder  near  the  Inlet  port,  a  relatively  oold  cbamJiier  into  which  the 
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exbauet  port  leads,  and  on  elongated  piston  working  In  the  cylinder  and 
adapted  to  uncover  the  exhaust  port  as  the  piston  nears  the  end  of  its  working 
stroke  and  to  keep  said  port  closed  and  to  cover  and  protect  the  adjacent  in- 
terior portion  of  the  cylinder  during  the  remainder  of  its  operating  cycle. 

2.  In  combination  with  a  cylinder  having  an  inlet  port  at  its  end  and  an  ex- 
haust port  intermediate  In  Its  length,  means  for  beating  the  steam  near  the 
inlet  end  during  the  expansion  and  compression  comprising. a  hot  partial 
jacket  at  the  Inlet  end  of  the  cylinder,  means  for  bringing  the  working  steam 
at  the  end  of  expansion  into  layers  of  decreasing  dryness  toward  the  exhaust, 
comprising  a  cold  exhaust  steam  belt  aronnd  the  exhaust  iMrts  and  Into 
which  said  ezbanst  ports  open  directly,  said  hot  Jadiet  and  cold  belt  being 
spaced  apart  with  an  unjacketed  portion  of  the  cylinder  extending  between 
and  means  for  allowing  said  wettest  steam  to  pass  off  unheated  at  the  end  of 
expansion  and  to  trap  and  compress  heated  steam  comprising  an  elongated  pis- 
ton working  In  said  cylinder  and  adapted  to  uncover  said  exhaust  ports  at  the 
end  of  expansion  and  retain  said  ports  covered  and  the  Intwlor  of  the  cylinder 
out  of  connection  with  the  exhaust  belt  during  compression,  substantially  as 
described. 

3.  In  a  steam  engine,  the  combination  with  a  working  cylinder  having  an 
inlet  port  at  Its  end  and  separate  exhaust  ports  and  a  working  piston  in  said 
cylinder  adapted  to  uncover  said  exhaust  ports  at  the  end  of  the  working 
stroke  and  also  to  retain  them  covered  during  expansion  and  compression  of 
the  steam,  of  means  for  securing  graduatlMt  of  tbe  steam  in  zones  of  driest 
steam  near  the  inlet  end  and  w'ettest  steam  near  the  exhaust  ports  consisting 
of  a  partial  Jacket  about  the  inlet  end  of  said  cylinder  and  from  which  Jacket 
said  cylinder  inlet  port  leads,  a  live  steam  supply  pipe  to  said  Jacket  and  a 
valve  controlling  the  admission  of  Uve  steam  froiA  said  Jacket  to  the  cylinder 
through  said  Inlet  port. 

4.  In  a  steam  engine  In  combination  with  a  cylinder  having  exhaust  ports 
therein  and  a  piston  working  in  said  cylinder  and  adapted  at  and  near  the 
end  of  its  working  stroke  to  uncover  said  exhaust  ports  and  during  expan- 
sion and  compression  of  the  steam  to  retain  said  exhaust  ports  covered,  means 
for  securing  graduation  of  the  steam  in  zones  of  driest  steam  near  the  inlet 
end  and  wettest  steam  near  the  exhaust  ports  consisting  of  a  hollow  cover 
baring  a  live  steam  inlet  port  therein  leading  to  the  cylinder,  a  live  steam 
supply  pipe  to  said  hollow  cover,  and  a  valve  in  the  live  steam  ix)rt  leading 
from  said  hollow  cover  to  the  cylinder  for  controlling  the  admission  of  steam 
to  said  cylinder. 

8w  In  combination  with  the  cylinder  of  a  unl-dlrectlonal  flow  engine,  a  hot 
partial  Jacket  on  the  inlet  end  of  said  cylinder  and  means  for  insulating  said 
hot  Jacket  from  the  cold  parts  of  the  cylinder  steam  space. 

18.  In  a  steam  engine,  a  cylinder  having  steam  inlet  porta  and  also  exhaust 
ports  arranged  at  different  points  axlally  in  the  cylinder,  a  working  piston 
adapted  to  uncover  said  exhaust  ports  in  its  travel  and  means  other  than  the 
working  piston  for  closing  as  desired  all  the  said  exhaust  ports  except  the  last 
ports  uncovered  by  the  piston  in  Its  stroke. 

It  will  be  observed  that  claim  1  broadly  specifies  means  for  keeping 
the  steam  hot  near  ihe  inlet  port,  and  includes  the  elongated  piston  for 
controlling  the  exhaust  ports  to  protect  the  cylinder  walls.  Claim  2 
includes  in  combination  a  hot  partial  jacket  at  the  inlet  end  and  a  cold 
exhaust  steam  belt  spaced  apart  with  an  unheated  part  of  the  cylinder. 
In  claim  3  is  emphasized  the  creation  of  temperature  zones  of  driest 
steam  near  the  inlet  and  wettest  zones  near  the  exhaust,  while  claim 
4  is  for  a  jacket  or  hollow  cover  having  a  valve  leading  to  the  cylinder. 
Claim  8  refers  to  means  for  insulating  the  partial  jacket  from  tfie  cold 
belt,  and  claim  18  to  means,  other  than  the  working  piston,  for  cov- 
ering all  the  exhaust  ports  "except  the  last  ports  uncovered  by  the  pis- 
ton in  its  stroke." 
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Defendant  claims  that  any  novelty  there  may  be  in  the  patent  re- 
sides, first,  in  the  particular  construction  of  the  annular  chambers  11 
and  12  formed  in  cylindrical  projections  from  the  cylinder  cover  for 
the  purpose  of  enlarging  the  space  in  tHe  cylinder  proper  by  counter- 
boring,  and  which  it  was  contended-  required  a  long  piston  to  corre- 
spond thereto ;  second,  in  the  auxiliary  ports  communicating  with  pipes 
between  the  inlet  end  and  exhausts,  and  the  feature  of  closing  them 
with  nonreturn  valves  and  opening  them  when  the  piston  moves  for- 
ward to  discharge  a  little  of  the  expanded  steam ;  and,  third,  that  in 
other  respects  the  engine  operated  similarly  to  uniflow  engines  of  the 
prior  art.  It  is  not  believed,  however,  that  the  patent  in  controversy 
is  limited  to  the  actual  construction  described  in  the  specification. 

As  defendant's  expert  has  pointed  out,  not  only  were  uniflow  en- 
gines well  known  to  the  art,  but  at  the  date  of  the  invention  it  was  old 
to  place  exhaust  ports  in  the  center  of  the  cylinder  of  a  double-acting 
uniflow  engine  and  at  the  extreme  end  away  from  the  inlet  end  in  a 
single-acting  engine.  Nor  was  it  new  to  admit  the  steam  at  the  initial 
piston  stroke  and  exhaust  the  same  through  ports  located  at  a  distance 
from  the  inlet  so  that  it  would  not  return  thereto.  In  the  patent  to 
Eaton,  No.  17,142,  for  example,  there  is  shown  a  long  piston  for  con- 
trolling a  central  exhaust  operating  to  cover  and  uncover  the  same; 
but  such  patent  disclosed  no  heating  jacket  at  the  cylinder  head,  and 
was  utterly  unable  to  achieve  the  results  in  suit. 

The  Westinghouse  patent,  No.  240,482,  has  a  hollow  air  cylinder, 
but  it  was  unhealed,  being  used  merely  to  prevent  heat  radiation ;  the 
steam  being  admitted  through  the  hollow  cylinder  end.  The  principle 
of  the  patent  in  suit,  however,  was  not  disclosed  or  even  suggested. 
While  the  drawings  attached  to  the  Westinghouse  patent  show  a  long 
piston  for  keeping  the  exhaust  ports  closed,  except  when  the  steam 
escapes,  there  nevertheless  was<a  complete  failure  to  appreciably  de- 
crease initial  condensation^  owing  quite  likely  to  the  absence  of  a 
heated  jacket  at  the  cylinder  head— -an  essential  feature  of  the  Stumpf 
patent. 

The  Willans  patent  approximates  the  patent  herein  considered,  be- 
ing provided  with  a  steam  jacket  at  the  inlet  and  a  cold  exhaust  belt 
connected  with  the  jacket  by  the  intervening  walls  of  the  cylinder; 
but  it  is  not  anticipatory,  as  the  piston  element  in  such  construction 
was  incapable  of  performing  the  functions  of  the  elongated  piston  of 
the  involved  claims.  The  Willans  engine  piston  was  of  a  peculiar  de- 
sign. It  had  a  central  valve  located  inside  of  the  piston  rod,  which, 
on  discharging  the  steam,  communicated  with  both  sides  of  the  piston 
during  its  reciprocation  through  the  steam.  The  drawing;.  Figure  3, 
shows  a  single  cylinder  engine  wherein  a  part  of  the  steam  is  exhausted 
through  middle  ports,  which  are  uncovered  by  the  piston  in  its  move- 
ments; but  nevertheless  the  peculiar  construction  of  the  latter  was 
such  that  it  could  cover  the  exhaust  ports  for  only  a  brief  time  in  its 
travel,  and  as  it  did  not  cover  them  for  a  longer  period  it  was  unable 
to  accomplish  the  results  of  the  Stumpf  piston,  which  covered  the  ex- 
haust ports  and  kept  them  covered  in  its  travel  long  enough  to  pre- 
vent the  cold  or  expanded  steam  from  flowing  back  to  the  hot  zone. 
Opening  the  exhaust  ports  to  allow  Ae  wet  steam  to  escape,  and  then 
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quicKly  dosit^  them  to  entrap  the  drier  remaining  steam,  and  com- 
pressing the  same  for  reuse  or  intensifying  the  heat  at  the  inlet  end, 
were  not  suggest^.  Willans  did  not  disclose  the  Stumpf  combination, 
and  his  engine,  though  hi|[hly  praised  by  the  skilled  in  the  art,  was 
nevertheless  unable  to  attam  the  superior  economy  in  steam  per  horse 
power  that  waa  subsequently  attained  by  the  patent  in  suit. 

Neither  Todd  nor  Brotherhood  discloses  the  combination  of  ele- 
ments which  were  of  the  essence  of  the  Stumpf  invention,  each  lack- 
ing an  essential  feature,  Todd  the  heating  element  at  the  inlet  end 
and  the  cold  exhaust,  while  Brotherhood,  by  the  use  of  a  short  piston, 
erroneously  kept  the  exhaust  ports  open  too  long  on  the  return  stroke, 
and  hence  failed  in  his  efforts  to  eliminate  initial  condensation. 

Importance  is  attached  to  the  Creudbaur  patent,  No.  332,499,  which 
describes  a  two-cylinder  uniflow  engine  with  a  steam  jacket  on  the  in- 
let end  of  the  main  cylinder  and  exhaust  ports  in  the  center,  yet  the. 
patentee  failed  to  use  or  disclose  a  piston  capable  of  operating  like  the 
elongated  piston  of  the  claims  in  controversy,  and  he  was  unable  to 
keep  the  exhaust  ports  dosed  long  enough  to  prevent  the  expanded 
steam  from  permeating  the  hot  cylinder  walls;  scMnething  Stumpf 
succeeded  in  accomplishing  by  adapting  the  elongated  piston  to  coact 
with  tiie  exhaust  p6rts  to  separate  the  hot  and  cold  zones. 

Another  citation  is  that  of  the  Dawbam  British'  patent,  No.  16,497, 
wherein  the  construction  comprises  a  system  of  piping  for  heating  the 
cylinder  head  and  the  annular  chamber  or  jacket  adjacent  thereto ;  the 
heat  being  Supplied  from  an  outside  water  heater.  The  patentee  wish- 
ed to  prevent  initial  condensation,  but,  assuming  his  patent  to  have 
been  more  than  a  mere  paper  patent,  I  think  the  principle  he  employed 
was  different  from  that  employed  by  Stumpf.  By  the  former's  adapta- 
tion the  entire  blinder  and  the  exhaust  ports  were  heated,  and  the 
piston  used  was  mcapable  of  covering  the  exhaust  ports  on  its  return 
stroke,  and  of  keeping  the  cooler  exhaust  from  the  hot  zone.  He  ut- 
terly failed,  because  of  the  incapacity  of  the  piston  used  by  him,  to 
successfully  eliminate  initial  condensation. 

No  single  prior  patent  discloses  the  combination  of  a  heated  hol- 
low cylinder  cover  to  create  a  dry  zotie  coacting  with  central  exhaust 
ports,  to  disperse  the  wet  steam  into  cooler  zones,  in  the  intermediate 
space  between  the  inlet  and  exhaust,  and  then  with  an  elongated  piston 
to  control  the  exhaust  ports  during  expansion  and  compression  of 
the  steam  to  protect  the  zcKies  from  each  other.  Accordingly,  the  com- 
bination of  the  claims  was  new  and  novel,  and  the  fact  that  one,  or 
more,  or  all,  of  the  elements  were  old,  is  immaterial,  as  the  patentee 
herein  was  the  first  to  combine  them  for  improving  themjal  working 
conditions  in  unifloiw  engines  to  enable  a  "high  ratio  of  expansion  to 
be  carried  out  with  maximum  efficiency  in  a  single  cylinder,"  and  he 
is  therefore  entitled  to  protection  from  infringement  by  uniflow  en- 
gines operating  in  substantially  the  same  way  and  accomplishing  the 
same  result. 

Defendant's  expert,  practically  admitting  that  the  combination  was 
new,  denies  that  the  claimed  results  were  secured  thereby ;  but  the  rec- 
ord fairly  shows,  I  think,  that  the  invention  was  not  without  merit, 
and  that  the  daimed  results  were  in  fact  attained.    While  it  periiaps 
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has  not  actually  eliminated  initial  condensation,  it  has  nevertheless 
decreased  it,  so  that  it  may  be  said  to  be  almost  eliminated,  and  the 
evidence  shows  that  the  improvement  makes  it  possible  to  operate 
the  uniflow  engine  as  economically  as  compound  engines  under  like 
conditions.  Hence  it  was  not  limited  to  a  piston  with  extensions  and 
peculiar  forms  of  annular  chambers,  or  to  an>  annular  chamber  re- 
quiring that  the  cylinder  head  be  recessed  or  coUnterbored  to  receive 
the  piston.  These  were  simply  matters  of  construction,  and  it  makes 
no  difference,  in  view  of  the  scope  of  the  claims,  whether  the  cylinder 
head  of  the  patent  in  suit  was  extended  by  counterboring,  or  whether 
the  heating  jacket  was  enlarged  at  the  head,  or  decreased  in  size,  or 
whether  the  piston  was  elongated  by  placing  extensions  thereon;  it 
being  obvious  that  the  same  results  were  attainable  by  mechanical 
modifications. 

■  Defendant  has  adapted  in  its  engine  the  essential  elements  of  the 
combination  under  discussion,  arranged  in  substantially  the  same  way 
to  get  the  same  result  as  complainant  when  its  engine  is  used  as  a 
condensing  engine.  Claims  1  to  4,  inclusive,  are  for  the  basic  in- 
vention, and  are  not  avoided  by  adapting  auxiliary  valves  on  the  un- 
der side  of  the  cylinder  to  relieve  compression,  for  even  with  such 
valves  the  major  portion  of  the  wet  steam  was  exhausted  through  the 
central  ports,  and  the  drier  part  trapped  on  the  return  stroke  of  the 
piston.  The  said  auxiliary  valves  are  not  opened  in  operating  the  en- 
gine as  condensing,  and  all  the  steam  in  the  cylinder  after  exhaust  is 
compressed  to  assist  in  keeping  the  inlet  dry. 

Claims  2  and  3  are  not  limited  to  two  partial  jackets;  but,  even 
with  such  limitation,  the  defendant  does  not  avoid  infrii^fement,  as 
in  its  engine  both  such  partial  jackets  or  chambers  are  present  con- 
forming substantially  to  those  of  complainant.  In  defendant's  engine 
the  hot  and  cold  zones  are  insulated  by  an  air  belt  spaced  apart  from 
the  major  jacket  or  heated  inlet  end,  and,  as  shown  in  the  model,  the 
cylinder  head  is  recessed  to  give  the  piston  clearance  space,  in  its 
reciprocations,  from  the  cylinder  ends,  precisely  as  in  complainant's 
construction. 

Claim  8  is  perhaps  not  as  definite  as  it  should  be,  but  still  I  think 
the  words  "means  for  insulating  said  hot  jacket  from  the  cold  parts 
of  the  cylinder  steam  space"  imply  keeping  the  piston  head  clear  of 
the  hot  jacket.  The  specification  referring  thereto  substantially  says 
that  to  further  avoid  loss  of  heat  from  the  hot  jacket  the  piston  end 
is  insulated  from  the  hot  surfaces  and  that  "this  is  effected  by  pro- 
viding heads  Jfl,  J/Z,  on  the  end  of  the  piston,  which  heads  are  out  of 
contact  with  the  hot  surfaces." 

Defendant  contends,  inter  alia,  that  this  claim  was  anticipated  by 
tiie  Creuzbaur  patent,  No.  332,499;  but  though  such  prior  patent  has 
an  insulated  piston,  the  insulation  separates  the  cooler  parts  only,  and 
not  the  hot  parts  from  the  cold — the  essential  feature  of  complainant's 
patent.  Even  if  the  claim  is  limited  to  specific  means,  the  defendant 
does  not  avoid  infringement  thereof,  as  its  engine  has  substantially 
the  same  way  of  insulating  the  hot  and  cold  parts,  viz.  by  recessing 
the  cylinder  to  surround  a  portion  of  the  piston  end. 

Defendant  also  disclaims  infringement  of  claim  18.     It  is  shiiwn 
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that  in  defendant's  engine  steam  may  be  discharged  in  varying  quanti- 
ties through  the  auxiliary  ports,  instead  of  thr«iugh  the  central  ex- 
hausts in  operating  the  engine  as  a  semi-uniflow  engine,  or  as  a  com- 
bined uniflow  and  counterflow  engine.  Of  course,  any  modifying  im- 
provement, merely  in  the  way  of  retarding  compression,  does  not 
avoid  infringement  of  the  basic  invention,  as  no  new  mode  of  opera- 
tion resulted.  I  am  impressed  with  the  view,  however,  that  the  claim 
is  lacking  in  definiteness,  and  that  the  specification  does  not  seem 
to  support  it.  The  thermal  working  condition  of  the  uniflow  engine 
did  not  depend  on  valves  disposed  axially  in  the  cylinder.  Defendant's 
auxiliary  exhaust  port  and  its  valve  control  are  embodied  in  the  Skin- 
ner &  Williams  patent,  No.  1,033,280,  dated  July  23,  1912.  Claim  18 
of  the  patent  in  suit  was  inserted  by  amendment  dated  July  30,  1912, 
though  prior  thereto  the  file  wrapper  and  contents  show  it  originally 
as  claim  15.  Nevertheless  I  am  of  the  opinion  that  such  claim  refers 
to  ports  with  check  valves  for  releasing  only  a  small  portion  of  the 
steam,  possibly  for  feeding  water  heaters,  as  testified  by  defendant's 
expert  witness  Wadsworth.  In  any  event  the  claim,  in  view  of  the 
prior  patent  to  Schmidt  for  a  somewhat  similar  valve,  but  one  operat- 
ing more  like  defendant's,  must  be  given  a  narrow  construction  only, 
and,  so  construed,  defendant's  engine  does  not  infringe  it. 

As  heretofore  pointed  ovit,  the  defendant  employs  the  combination 
in  suit,  and  thereby  establishes  zones  of  dry  and  wet  steam,  the  latter 
exhausting  at  ports  removed  as  far  as  possible  from  the  heated  inlet, 
and  a  pistCMi  long  enough  to  trap  the  dry  steam,  first  covering  the 
exhaust  ports,  and  only  afterwards  opening  the  auxiliary  ports  merely 
to  reduce  the  steam  for  compressing  in  noncoiMlensing  operations,  and 
has,  I  think,  appropriated  the  invention  embodied  in  the  major  claims 
herein. 

Exhibit  18  (Stumpf  book),  a  copy  of  which  was  filed  in  the  Patent 
Ofiice  during  the  pendency  of  the  application,  was  received  in  evi- 
dence over  objection  by  defendant  to  support  the  contention  that  the 
improvement  in  question  was  of  great  economic  value  and  received 
immediate  recognition  by  the  skilled  in  the  art.  I  have  not  attached 
much  weight  to  it,  for  with  regard  to  the  usefulness  and  value  of  the 
improvement  I  have  altogether  relied  upon  the  oral  testimony  of  com- 
plainant's witness  Brown  and  the  defendant's  exhibit  catalc^fue. 

A  decree  may  be  entered,  with  costs,  in  favor  of  complainant  in 
conformity  with  this  opinion,  holding  claims  1,  2,  3,  4,  and  8  valid 
and  infringed  by  the  A.  Schreiber  Brewing  Gnnpany  in  its  use  of 
the  uniflow  engine  built  by  the  Skinner  Engine  Ccttnpany,  and  claim 
18  not  infringed.    So  ordered. 
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STUMPF  T.  A,  SOHREIBER  BEEWINQ  OD. 

(District  Oouirt,  W.  D.  New  York.    Bfay  6,  1917.) 

Na  160-a 

1.  War  <©=>10(2) — Civil  Rights  ahd  Rbmedies — Sospensiow   o»  Pboceed- 

IKQB. 

A  plaintiff,  who  becomes  an  alien  enemy,  cannot  continue  an  action  at 
law  or  in  equity,  or  instltnte  farther  proceeding  in  the  oourts,  until 
the  war  Is  ended,  save  In  oertain  exceptional  Instances. 

[Ed.  Note.— POr  other  cases,  gee  War,  Cent  Dig.  gi  31-36.] 

2.  Wab  €=o10<2) — Crvn,  Riobts  awd   Reueoies — Stjspension   op  Pboceed- 

iNoa. 

A  German  subject,  residing  In  Germany  and  owning  a  patent,  author^ 
ized  an  Amierican  citis^en  to  grant  licenses  for  the  manufacture,  sale,  and 
nse  of  engines  embodying  the  patented  devices,  and  to  receive  for  hla 
services  as  sales  agent  one-half  of  the  receipts  from  licenses  and  royal- 
ties; the  agency  to  be  irrevocable  during  the  life  of  the  patent.  Hiere- 
after  he  executed  a  power  of  attorney  to  each  sales  agent,  aatborldns 
him  to  sue  for  isfringement  of  the  patent.  Suit  was  brought  in  the 
patentee's  name,  resulting  In  a  decision  In  his  favor,  on  which  no  decree 
had  been  signed  or  entered  prior  to  the  President's  war  proclamation. 
Held,  that  the  sales  agency  agreement  did  not  operate  as  an  assignment 
of  the  patent,  and  a  suspensicm  of  proceedings  could  not  be  denied  on  the 
theory  that  the  sales  aigent  was  the  real  plaintiff,  and  the  patentee  <«ily 
a  nominal  plaintiff. 

[Ed.  Note.— For  other  cases,  see  War,  Cent  Dig.  K  31-36.] 

In  Equity.  Suit  by  Johann  Stumpf  against  the  A.  Schreiber  Brew- 
ing Company.  On  motion  for  suspension  of  proceedings  pending  the 
war  with  Germany.    Motion  granted. 

.  Philipp,  Sawyer,  Rice  &  Kennedy,  of  New  York  City  (Cleon  J. 
Sawyer  and  J.  J.  Kennedy,  both  of  New  York  City,  of  counsel),  for 
plaintiff. 

William  Macomber,  of  Buffalo,  N.  Y.  (George  E.  Tew,  of  Wash- 
ington, D.  C,  of  counsel),  for  defendant. 

HAZEL,  District  Judge.  The  complainant  herein,  Johann  Stumpf, 
resides  in  BerUn,  Germany,  and  is  a  subject  of  the  emperor  of  Ger- 
many. On  March  3,  1913,  he  executed  a  power  of  attorney  in  writing 
to  Edward  N.  Trump,  a  'citizen  of  the  United  States,  authorizing  and 
empowering  him  to  bring  and  conduct  this  action  for  infringement  of 
United  States  letters  patent  No.  1,042,168  against  the  defemiant  cor- 
poration, a  citizen  of  the  United  States  residing  at  Buffalo,  N.  Y. 
Neither  the  power  of  attorney  nor  the  prior  agreement  of  November 
15,  1912,  between  Stumpf  and  Trump,  read  on  this  motion,  conveys 
any  interest,  title,  or  ownership  of  the  Stumpf  patent  in  suit,  but  mere- 
ly comprehensively  imparts  the  right  to  grant  licenses  for  the  manu- 
facture, sale,  and  use  in  the  United  States,  Canada,  and  Mexico  of 
uniflow  engines,  embodying  the  patented  improvements  and  including 
accessories,  for  which  he  or  his  assigns,  the  Stumpf  Uniflow  Engine 
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Company,  was  to  receive  for  services  as  sales  agent  one-half  of  the  to- 
tal amount  received  from  licenses  and  royalties,  the  remaining  one- 
half  to  be  paid  to  Stumpf  .until  he  had  received  one-half  of  the  ex- 
pense of  bringing  the  patents  to  issue  in  the  United  States,  Canada,  and 
Mexico.  The  sales  agency  was  to  be  irrevocable  during  tfie  life  of  the 
patent.  This  suit  was  instituted  by  Stumpf  in  his  own  name,  and  the 
action  was  decided  in  his  favor;  the  decision  being  announced  prior 
to  April  6,  1917,  the  date  of  the  proclamation  of  the  President  declar- 
ing the  existence  of  a  legal  war  between  the  United  States  of  America 
and  the  Imperial  German  Government.  No  decree  has  as  yet  been 
signed  or  entered. 

The  general  rule  of  the  common  law  of  England  is  that  an  action 
is  not  maintainable  during  the  continuance  of  a  war  by  or  on  behalf 
of  an  alien  enemy  without  the  permission  of  a  statute,  proclamation, 
letters  of  safe  conduct,  or  Jicense  from  the  king.  This  rule  was  ri|tid- 
ly  followed  for  centuries  before  the  War  of  1812  between  the  United 
States  and  England.  A  few  exceptions  to  this  rule  were  later  recog- 
nized and  applied  by  the  courts  of  England,  as,  for  instance,  where 
commerce  was  continued  among  the  nations  at  war,  or  where  the  plain- 
tiff in  actions  for  debt  became  an  alien  enemy  after  verdict  and  judg- 
ment. In  such  cases,  contracts  and  suits  at  law  based  upon  them  were 
permitted  by  international  law,  as  distinguished  from  the  common  law, 
and  the  sole  inquiry  was  whether  the  plaintiff  was  persona  standi  in 
judicio,  and,  if  he  was,  according  to  the  broad  doctrine  of  Bynkershoek, 
the  courts  were  open  to  him  to  redress  his  grievances. 

In  Crawford  v.  The  William  Penn,  Fed.  Cas.  3,372,  Circuit  Justice 
Washington  in  the  year  1815  approved  the  strict  rule  of  the  common- 
law  courts  of  England,  and  the  syllabus  states  that  an  alien  enemy,  if 
beneficially  interested  in  the  suit,  could  not  maintain  it  even  by  his  trus- 
tee, who  was  not  an  alien.  In  Mumford  v.  Mumford,  Fed.  Cas.  9,918, 
decided  in  1812,  it  was  broadly  held  in  a  suit  in  equity  that  the  com- 
plainant, a  subject  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, had  become  an  alien  enemy  resident  within  the  realm  since  the 
suit  was  b^un,  and  that  therefore  the  courts  of  this  country  were  not 
open  to  him.  In  Hangar  v.  Abbott,  6  Wall.  532,  18  L.  Ed.  939,  an  ac- 
tion brought  after  the  Civil  War  on  a  debt,  the  defendant  pleaded  the 
statute  of  limitations,  and  the- question  arose  whether  the  statute  of 
limitations  was  suspended  during  the  time  the  courts  of  the  seceding 
states  were  closed  to  citizens  loyal  to  the  Northern  States.  The  Su- 
preme Court  says: 

"War,  wben  duly  declared  or  recognized  as  snCh  by  the  war-making  power, 
Imports  a  prohibition  to  the  snUects,  or  citizens,  of  all  commercial  Interconrse 
and  correspondence  with  citizens  or  persons  domiciled  in  the  enemy  country. 
Upon  this  principle  of  public  law  it  Is  the  established  rule.  In  aU  cominerclal 
nations,  that  trading  with  the  enemy,  except  under  a  government  license,  sub- 
jects the  property  to  confiscation,  or  to  capture  and  condemnation." 

In  Caperton  v.  Bowyer,  14  Wall.  216,  20  L.  Ed.  882,  the  Supreme 
Court  stated  that  the  rule  that,  subsequent  to  tJie  commencement  of 
hostilities,  enemy  creditors  were  incapable  of  prosecuting  any  action 
in  the  tribunals  of  th*  afker  belligerents  until  after  the  restoration  of 
peace  was  universal  and  peremptory.    See,  also.  Levy  v.  Stewart,  1 1 
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Wall.  244,  20  L.  Ed.  86;  Hutchinson  v.  Brock,  11  Mass.  119;  BeU 
V.  Chapman,  10  Johns.  (N.  Y.)  183. 

It  is  true,  as  contended,  that  in  the  year  1808  in  England  the  court 
refused  to  stay  a  judgment  and  execution  in  Vanbrynen  v.  Wilson,  9 
East,  320,  which  was  an  action  at  law,  on  objection  that  plaintiffs  after 
verdict  became  alien  enemies;  but  I  do  not  understand  from  that 
decision  that  the  principle  of  Le  Bret  v.  Papillon,  4  East,  502,  enun- 
ciated in  1804,  that  an  action  commenced  by  a  plaintiff  who  afterwards 
becomes  an  alien  enemy  cannot  be  continued  during  the  war,  has  been 
overruled.  A  number  of  analogous  cases  have  arisen  in  England 
since  the  beginning  of  the  present  war,  and  it  has  been  quite  uniform- 
ly held  that  actions  instituted  by  plaintiffs  afterwards  becoming  alien 
enemies  must  be  suspended  until  peace  is  declared.  Actien  Gesellschaft 
fiir  Anilin  Fabrifation  in  Berlin  and  Mersey  Chera.  Works,  Ltd.,  v. 
Levinstein,  Ltd.,  [1915]  W.  N.  85;  Porter  v.  Freudenberg,  [19151 
1  King's  Bench,  857.  Complainant  contends  that  the  suspension  of 
these  cases,  or  some  of  them,  after  the  declaration  of  war,  was  due  to 
the  enactment  by  Parliament  of  the  Trading  with  the  Ehemy  Acts  and 
Orders  in  Council  on  September  9,  1914,  but  I  do  not  so  understand. 

[1,  2]  The  decisions  of  the  courts  of  Uiis  country  herein  cited  seem 
to  me  explicitly  to  determine  that  a  plaintiff  who  becomes  an  alien 
enemy  cannot  continue  an  action,  either  at  law  or  in  equity,  or  insti- 
tute further  proceedings  in  our  courts,  until  the  war  is  ended,  save  in 
exceptional  instances,  as,  for  example,  where  commerce  is  continued 
between  the  nations  at  war,  or  where  it  is  shown  that  the  alien  enemy 
is  only  a  nominal  plaintiff,  or  the  coplaintiff  of  a  nonbelligerent,  who  is 
a  substantial  plaintiff,  or  a  denizen  or  inhabitant  of  the  United  States. 
Actien  Gesellschaft,  etc.,  v.  Levinstdn,  Ltd.,  supra.  Hence,  if  Stumpf 
was  merely  the  nominal  plaintiff  herein,  and  a  citizen  of  this  country 
was  the  actual  plaintiff,  diis  action  should  not  be  suspended.  The  ar- 
gument upon  tlus  point  is  that  the  sales  agreement  with  Trump  operat- 
ed as  an  assignment  of  the  patent  in  suit,  but  with  this  view  I  do  not 
agree. 

The  agreement  plainly  created  an  agency  to  grant  licenses  to  manu- 
facturer and  vend  the  improved  engines,  nothing  more.  It  makes  no 
difference  that  by  its  terms  it  was  irrevocable  between  the  parties.  It 
certainly  did  not  carry  with  it  the  right  to  enforce  a  monopoly  in 
equity  in  the  name  of  an  alien  enemy  and  to  prosecute  an  accounting 
for  the  recovery  of  profits,  a  proceemng  which  might  necessitate  com- 
munication with  Stumpf,  or  even  the  taking  of  testimony  in  Germany. 
Besides,  in  my  opinion,  it  is  doubtful  whether  the  agency  agreement  in 
question  continues  operative,  regardless  of  the  intentions  of  the  par- 
ties thereto. 

Fritz  Schulz,  Jr.,  Co.,  Inc.,  v.  Raimes  &  Co.,  164  N.  Y.  Supp.  454,  an 
action  for  debt  recently  decided  by  Judge  McAvoy  of  the  City  Court  of 
New  York,  is  distinguishable  from  the  present  case,  as  there  the  plain- 
tiff was  an  American  company.  Suspension  of  the  action  was  asked 
during  the  war  on  the  ground  that  the  shareholders  of  the  company 
were  mostly  alien  enemies,  but  the  court  properly  held  that,  as  the 
plaintiff  was  incorporated  here,  it  was  a  citizen  of  the  state  in  which 
it  was  incorporated,  and  an  entity  apart  from  its  shareholders. 
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The  motion  is  granted,  and  the  proceedings  herein  are  suspended 
until  the  United  States  of  America  shall  establish  a  condition  of  peace 
with  Germany,    So  ordered. 


SMITH  T.  BARNETT  et  aL 

(District  Court.  W.  D.  New  York.    March  21,  1917.) 

No.  196-B. 

1.  Bevovai.  or  CAtrsKs  ®s>i9(5) — Cat'bcs  Abisiito  Unokb  Fedkkal  IiAws. 

A  suit  by  the  receiver  of  a  railroad  company  to  enjoin  defendants  from 
carrying  out  a  conspiracy  to  injure  such  company  by  diverting  traffic 
from  Its  road,  etc.,  was  not  removable  under  Judicial  Code  (Act  March  3, 
IMl,  c  231)  I  28,  30  Stat  1094  (Comp.  St  1916,  »  1010),  as  a  suit  arlsln« 
under  the  Constitution  and  laws  of  the  United  States,  because  the  bill 
alleged  a  contract  regarding!  the  routing  of  traffic,  the  validity  Of  whi<ai 
might  depend  upon  Interstate  Commerce  Act  Feb.  4,  1887,  a  104,  24  Stat. 
879,  as  the  relief  demanded  was  not  dependent  upon  any  right  given  com- 
plainant by  the  Oonstitutlon  or  laws  of  the  United  States,  and  a  federal 
defense  is  not  a  cause  for  removaL 

[Ed.  Note. — For  other  caaes,  see  Bemoval  of  Causes,  Cent  Dig.  f  41.] 

2.  Bbmovai.  or  Causks  «=>49(3) — Skpasabia  Contbotxbsx — Joindxb  or  Pab- 

TIKS. 

In  a  suit  by  the  receiver  of  a  railroad  company  against  Individual  citi- 
zens of  New  York  and  Pennsylvania  corporations  to  enjoin  the  carrying 
out  of  a  conspiracy  to  injure  the  railroad  company  by  diverting  traffic 
therefrom,  in  the  absence  of  any  substantial  claim  of  a  fraudulent  Joinder, 
there  was  no  separable  controversy  between  plaintifC  and  the  Pennsylvania 
corporations,  authorizing  a  removal  under  Judicial  Code,  |  28,  where  plain- 
tlfT  had  elected  to  sue  the  parties  Jointly,  and  had  charged  them  with 
confederating  together  to  Injure  the  railroad  company,  thereby  charging 
the  Individual  defendants  with  a  liability,  which  they  could  not  escape  by 
relinquishing  their  office,  employment,  or  agency  in  the  defendant  corpora- 
tions. 

[Ed.  Note. — For  other  cases,  see  Bemoval  of  Causes,  Cent  Dig.  $  97.] 

In  Equity.  Suit  by  Frank  Sullivan  Smith,  as  receiver  of  the  Pitts- 
burg, Shavvrmut  &.  Northern  Railroad  Company  and  the  mortgaged 
properties  of  the  Shawmut  Mining  Company  and  the  Kersey  Mining 
Company,  against  James  R.  Barnett  and  others.  On  motion  to  remand. 
Motion  granted. 

Alton  B.  Parker,  of  New  York  City  (Alexander  Miller,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Moot,  Sprague,  Brownell  &  Marcy,  of  Buffalo,  N.  Y.,  for  defend- 
ants. 

HAZEL,  District  Judge.  This  action  in  equity  was  begun  in  the  Su- 
preme Court  of  New  York  to  enjoin  the  defendants  from  carrying  out 
or  continuing  a  conspiracy  to  injure  the  Pittsburg,  Shawmut  &  Nortli- 
em  Railroad  Company  (hereinafter  called  the  Northern  Company)  in 
its  transportation  business  by  diverting  traffic  therefrom  and  by  wrong- 
fully lowering  the  value  of  its  securities,  thus  causing  irremediable 
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damage.  The  defendant  corporations  are  citizens  of  Pennsylvania, 
while  the  individual  defendants  are  citizens  and  residents  of  this  state. 
The  action  was  removed  to  this  court,  and  the  plaintiff  now  moves  to 
remand. 

The  particular  grounds  for  removal  alleged  in  the  petition  ^e,  first, 
that  the  existence  of  a  federal  question  relating  to  an  oral  contract  be- 
tween the  complainant  Smith,  as  receiver,  and  one  Hubbard,  now  de- 
ceased, which  eventuated  in  a  contract  between  said  Smith  and  the  de- 
fendant corporations  by  which  traflBc  was  to  be  routed  over  the  line 
of  the  Northern  Company,  is  shown  on  the  face  of  the  bill ;  and,  sec- 
ond, that  the  individual  defendants  were  not  necessary  parties,  although 
the  bill  avers  participation  by  them  in  a  conspiracy  to  break  such  con- 
tract. It  is  unnecessary  to  give  an  outline  of  the  paragraphs  of  the 
bill,  as  its  object  and  purpose  will,  I  think,  be  understood  from  what 
is  stated  herein.  The  contention  by  complainant  is  that  the  bill  re- 
cites facts  and  circumstances  which  make  the  action  one  in  tort  and 
not  in  contract,  and  that,  as  there  is  no  adequate  remedy  at  law,  the 
defendants  should  be  restrained  from  carrying  out  and  continuing  the 
conspiracy,  and,  further,  that  the  individual  defendants  be  enjoined 
from  violating  the  contract  particularized  in  the  bill. 

[1]  1.  The  first  question  is  whether  the  suit  is  one  arising  under 
the  Constitution  or  laws  of  the  United  States,  and  removable  on  that 
ground  under  section  28  of  the  Judicial  Code.  Defendants  contend 
that  the  Interstate  Commerce  Act  substantially  regulates  the  routing 
of  traffic  over  railroad  lines,  and  that  therefor  this  cause  is  governed 
by  such  statute,  with  the  result  that  the  contract  between  Smith  and 
Hubbard  relating  to  routing  of  traffic  over  the  Northern  Company  was 
void,  as  its  effect  was  to  deprive  shippers  of  the  right  to  direct  the 
routing  of  their  commodities,  and  that  under  the  laws  of  the  state  of 
Pennsylvania,  which  forbid  discrimination  in  transportation,  the  rout- 
ing of  coal  from  the  mines  is  controlled  by  the  shipper,  and  hence  that 
the  Pittsburg  &  Shawmut  Railroad  Company  (hereinafter  called  the 
Southern  Company)  could  not  lawfully  route  the  traffic  over  the  lines 
of  the  Northern  Company,  as  specified  in  the  contract  I  am  unable 
to  agree  with  the  defendants  as  to  the  character  of  the  bill.  No  fed- 
eral question  is  presented  by  it,  and  a  federal  defense  has  never  been 
considered  to  be  a  cause  for  removal  from*  a  state  court  to  a  federal 
court.  Whether  a  statute  or  law  of  the  United  States  is  involved  in  an 
action  must  be  ascertained  from  the  allegations  contained  in  the  dec- 
laration. It  does  not  appear  from  the  bill  that  the  relief  demanded  is 
dependent  upon  a  right  given  complainant  by  the  Constitution  or  the 
laws  of  the  United  States. 

In  Re  Winn,  213  U.  S.  458,  29  Sup.  Ct.  515,  53  L.  Ed.  873,  it  was 
expressly  held  by  the  Supreme  Court  of  the  United  States  that,  though 
a  defendant  in  a  state  court  may  set  up  a  defense  based  on  federal 
rights  which,  if  denied,  reserves  to  him  the  right  of  review  by  the 
former  court,  yet,  imless  such  rights  appear  in  the  declaration,  the 
case  is  not  removable  to  the  District  Court  of  the  United  States.  See, 
also,  Arkansas  v.  Kansas  &  Texas  Coal  Co.  and  San  Francisco  Rauhroad, 
183  U.  S.  185,  22  Sup.  Ct.  47,  46  L.  Ed.  144.  Even  if  the  action  were 
brought  under  state  statute,  it  would  not  be  ground  for  removal    Ral- 
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ya  Market  Co.  v.  Armour  &  Co.  (C.  C.)  102  Fed.  530;  Houston  &  Tex- 
as Central  R.  R.  Co.  v.  Texas,  177  U.  S.  66,  20  Sup,  Ct.  545, 44  L.  Ed. 
673. 

It  is  quite  likely  that  the  act  to  regulate  commerce  and  the  rights 
thereunder  reserved  to  an  interstate  shipper  of  commodities  may  have 
an  important  bearing  on  the  trial  upon  the  validity  of  the  contract  be- 
tween Smith  and  Hubbard,  but  this  probability  does  not  constitute  a 
ground  of  removal  because  of  the  presence  of  a  federal  question, 
Murray  v.  Chicago  &  N.  W.  Ry.  Co.  (C.  C.)  62  Fed.  24;  The  Dalles 
&  R.  Ferry  Co.  v.  Hendryx  (C.  C.)  189  Fed.  266.  The  rule  is  suc- 
cinctly stated  by  Judge  Taft  in  Shields  v.  Boardman  (C.  C.)  98  Fed. 
455,  wherein  he  says: 

"It  would  seem,  tbat  the  plaintiff  must  claim  a  rigbt  under  tbe  federal  Con- 
stitution or  laws,  and  seek  to  vindicate  it  in  tbe  action  brou^t,  before  it 
becomes  subject  to  tbe  federal  circuit  court  JurlsdlcUon." 

Such  is  not  the  object  of  the  bill  under  consideration. 

[2]  3.  Nor  have  we  herein  a  separable  controversy  wholly  between 
citizens  of  different  states.  By  section  28  of  the  Judicial  Code  two 
concurrent  conditions  of  removal  are  presented,  to  wit,  that  the  con- 
troversy be  wholly  between  parties  of  different  citizenship,  and  that 
such  controversy  be  capable  of  determination  between  them.  The 
salient  features  of  the  bill  have  bften  carefully  considered,  and  the 
conclusion  is  reached  that  this  action  is  brought  essentially  in  tort 
against  corporations  and  individuals  named  as  joint  wrongdoers,  that 
plaintiff  has  elected  his  remedy  to  sue  jointly,  and  not  separately,  and 
that  accordingly,  in  the  absence  of  a  substantial  claim  of  a  fraudulent 
joinder  to  prevent  removal,  no  separable  controversy  is  herein  involv- 
ed. Ala.  Gr.  So.  R.  Co.  v.  Thompson,  200  U.  S.  206,  26  Sup.  Ct.  161, 
SO  L.  Ed.  441,  4  Ann.  Cas.  1147;  Wecker  v.  National  Enameling  Co., 
204  U.  S.  176,  27  Sup.  Ct.  184,  51  L.  Ed.  430,  9  Ann.  Cas.  757.  Al- 
though it  is  not  absolutely  necessary  that  all  the  parties  confederating 
and  conspiring  to  injure  the  plaintiff  by  their  acts  should  be  before  the 
jcourt,  still,  in  view  of  the  election  to  proceed  against  the  conspirators 
jointly,  the  controversy  cannot  be  removed  to  this  court. 

Defendants  attach  importance  to  Geer  v.  Mathieson  Alkali  Works, 
190  U.  S.  428,  23  Sup.  Ct.  807,  47  L.  Ed.  1122,  in  support  of  the  claim 
of  a  separable  controversy.  There  the  action  was  by  a  stockholder 
against  a  foreign  corporation  and  certain  of  its  creditors,  to  set  aside 
a  conveyance  because  of  fraud  and  conspiracy.  The  case  was  removed 
to  the  United  States  Circuit  Court,  and  remand  was  denied.  Upon 
appeal  to  the  Supreme  Court,  it  was  decided  that  the  controversy  was 
separable,  as  the  transfer  of  properties  by  the  corporation  was  dis- 
tinct from  the  relief  demanded  by  the  individual  defendants  by  way  of 
an  accounting.  But  that  case  is  distinguishable,  I  think,  from  the  case 
at  bar.  There  the  directors  were  obviously  merely  nominal  parties  as 
to  the  fraudulent  transfer  of  property  by  the  corporation,  and  the 
wrongful  acts  which  they  are  charged  with  having  committed  were 
corporate  acts  jointly  committed  by  them  in  their  capacity  as  directors. 
The  decision  seems  to  have  found  logical  basis  in  the  fact  that,  if  one 
«f  the  directors  were  to  resign  after  institution  of  the  suit,  he  would 
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cease  to  be  a  proper  party  thereto,  as  his  conspiring  was  done  at  the 
instance  of  the  corporation.    The  Supreme  Court,  however,  said : 

"This  would  not  be  the  case  where  he  was  made  a  party  defendant,  Jointly 
with  the  corporation  of  which  he  was  an  otHcer,  for  the  purpose  of  obtaining 
some  spedflc  relief  against  him  on  a  personal  liability.". 

So  here  the  bill  charges  the  defendants  with  confederating  together 
to  injure  complainant  in  its  business  as  a  common  carrier — a  charge 
cLgainst  all  of  the  defendants  jointly  for  the  purpose  of  holding  them 
liable  for  their  wrongful  acts,  a  liability  personal  in  its  nature — and  the 
individual  defendants  cannot  escape  responsibility  by  relinquishing 
their  office,  employment,  or  agency  in  the  defendant  corporation  with 
which  they  are  connected.  In  this  sense  they  are  merely  nominal  par- 
ties, but  their  participation  in  the  asserted  wrongful  acts  is  so  inter- 
woven as  to  render  it  proper  that  the  controversy  be  decided  as  a 
whole.  St.  L.  &  S.  F.  Ry.  Co.  v.  Wilson,  114  U.  S.  60,  5  Sup.  Ct.  738, 
29  L.  Ed.  66. 

3.  This  is  not  an  action  to  enforce  specific  performance.  Although 
this  court  is  not  galled  upon  to  determine  the  questirai,  it  is  believed 
to  be  doubtful  whether,  in  view  of  the  asserted  agreement  between 
Smith  and  Hubbard,  and  the  contract  by  estoppel  with  defendant  cor- 
porations, an  action  for  specific  performance  is  at  this  time  maintain- 
able. The  presumption  is  not  entirely  inapt  that  the  pleader  did  not 
de?ign  to  enforce  specific  performance  of  a  contract  created  by  estop- 
pel. The  acts  to  be  performed  under  the  contract  were  by  their  nature 
continuous,  extending  over  a  period  of  years,  and  were  not  possible  of 
performance  by  a  single  defendant.  Their  performance  required  co- 
operation on  the  part  of  all  the  defendant  corporations,  together  with 
acts  by  transportation  mediums,  demanding  supervision  and  services 
of  a  peculiar  character  by  individuals,  to  the  end  that  the  business  of 
both  the  Northern  and  Southern  Companies,  the  old  and  the  new, 
should  pecuniarily  benefit  the  holders  of  the  securities,  as  specified  in 
the  bill,  and  until  the  Shawmut  Systems  should  be  combined. 

Defendants  criticized  the  bill  for  indefiniteness  and  multifariousness, 
but  with  this  we  are  not  concerned  on  an  application  for  remand.  Some' 
confusion,  it  is  true,  has  arisen  from  the  nature  of  the  relief  demanded 
by  way  of  specific  performance;  but,  if  such  relief  was  demanded,  I 
am  persuaded  that  it  was  incidental  only  to  the  general  relief  prayed 
for — a  discontinuance  of  the  conspiracy  by  the  injunctive  power  of  the 
court. 

The  motion  to  remand  is  granted. 
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STANDARD  COMPUTING  SOAIiB  CO.,  Umlted,  v.  FARRELIi,  State  Super- 
intendent of  Weights  and  Measures. 

(District  Court,  S.  D.  New  York.    January  8,  1916.) 

CoMmcscB    «=»57— CoNSTiTDTiONAL    LAW    «=»207(2),    296(2) — WraaHTO    and 
MeasUbks  9=»2 — State  Reottlation — Cowstitutionalttt. 

A  rvle  promnlgHted  by  the  superintendent  of  weights  and  measures  of 
New  York  that  all  combination  spring  and  lever  computing  scales  must 
be  equipped  with  a  device  which  automatically  compensates  for  changes 
In  temperature.  Is  not  in  violation  of  the  cc«Btltutlonal  rights  of  a  non- 
resident manufacturer  of  scales  which  have  no  such  automatic  compen- 
sating device,  and,  assuming  It  to  be  authorized  by  the  statutes  of  the 
state,  its  enforcement  may  not  be  enjoined  by  a  federal  court 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  H  72-76,  88,  90, 
92-102;  Constitutional  Law,  Cent  Dig.  f{  629-632,  825-829,  838;  Weights 
and  Measures,  Cent.  Dig.  {  2.] 

In  Equity.  Suit  by  the  Standard  Computing  Scale  Company,  Lim- 
ited, against  John  F.  Farrell,  as  State  Superintendent  of  Weights  and 
Measures  of  the  State  of  New  York.    Bill  dismissed. 

Herbert  C.  Smith,  of  Brooklyn,  N.  Y.,  for  complainant. 
The  Attorney  General  of  New  York  (Edward  G.  Griffin,  Deputy 
Atty.  Gen.),  for  defendant. 

HOUGH,  District  Judge.  Mr.  Farrell,  in  his  capacity  as  superin- 
tendent of  weights  and  measures  of  this  stat6,  has  promulgated  the 
following  rule : 

"Automatic  Computing  Scales. 

"All  combination  spring  and  lever  computing  scales  must  be  equipped  with 
a  device  whldi  will  automatically  compensate  for  dtanges  of  temperature  at 
zero  balance,  and  throughout  the  whole  range  of  weight  gradations." 

The  scale  referred  to  is  "sprinig,"  because  the  load  of  the  article  to 
be  weighed  stretches  an  elastic  (usually  a  helical)  coil  of  steel,  which 
in  turn  operates  an  indicator  that  comes  to  rest  over  figures  indicative 
of  weight;  it  is  "lever,"  because  the  spring  is  directly  aifected  by  a 
lever  on  which  the  thing  weighed  proximately  operates;  it  is  "com- 
bination," because  the  spring  and  lever  are  united  in  the  mechanism; 
and  it  is  "computing,"  because  the  indicator  apparatus  is  so  arranged 
that,  within  the  limits  of  weights  and  prices  for  which  it  is  contrived, 
one  glance  at  a  printed  card,  which  is  part  thereof,  shows,  e.  g.,  not 
only  that  the  customer  has  obtained  9^  pounds  of  something,  but 
what  he  owes  for  it  at  8  cents  a  pound. 

In  any  contrivance  which  depends  for  efficiency  upon  the  elasticity 
of  metal,  there  is  an  element  of  error  introduced  by  changes  of  tem- 
perature. In  such  an  apparatus  as  the  scale  under  consideration  a 
popular  description  of  such  capacity  for  error  is  to  say  that  the  spring 
"stiffens  up"  in  cold  weather  and  relaxes  or  loosens  in  warm  weather. 
When  a  computing  scale  ultimately  depends  for  its  proper  function 
upon  such  a  spring,  it  is  obvious  that  an  erroneous  weight  produces  an 
increasingly  erroneous  price,  as  the  amount  bought  becomes  greater. 

Even  if  the  percentage  of  error  for  all  weights  within  the  capacity 
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of  the  scale  remjuns  constant  (which  is  not  always  the  case),  most 
springs  will  stretch  more  in  proportion  for  the  first  few  pounds  of 
weight  applied  to  them  than  for  the  last  pounds  for  which  they  are 
designed.  From  this  it  follows  that  (for  example),  if  a  computing  scale 
be  designed  for  weights  up  to  40  pounds  and  prices  up  to  $1  a  pound, 
the  lines  on  the  indicator  chart  will  grow  closer  together  as  the  limit 
of  weight  or  price,  or  both,  is  approached.  Therefore,  even  with  a 
constant  percentage  of  error  through  the  whole  range  of  operations, 
the  proportionate  amount  of  indicated  untruth  may  grow  greater  as 
the  weight  increases.  There  are  many  other  reasons  why  a  spring 
scale,  or  any  other  scale,  may  develop  inaccuracy,  besides  changes  of 
temperature.  Upon  them  it  is  unnecessary  to  dwell.  There  is  such  a 
thing  as  automatic  compensation  for  error  induced  by  temperature 
variations.  The  only  compensating  method  shown  to  the  court  is  cov- 
ered by  a  patent  and  owned  by  a  scale  manufacturing  company.  It 
functions  by  using  the  different  rate  of  contraction  or  expansion  of 
different  metals  to  produce  less  or  more  tension  upon  the  weighing 
spring  as  the  condition  of  the  thermometer  may  require;  the  scale 
being  balanced  and  adjusted  at  a  given  temperature  with  the  com- 
pensating metals  in  known  positions. 

So  far  as  shown,  this  metfiod  of  compensation  is  accurate,  but  slow ; 
that  is  to  say,  it  will  take  perhaps  some  hours  to  get  a  scale,  which 
has  gone  wrong  through  a  drop  in  the  temperature  of  say  30  degrees, 
to  again  become  accurate.  But  it  is  impossible  to  prevent  the  opera- 
tion of  this  automatic  corrector,  except  by  such  crude  devices  as  in- 
serting a  bar  or  stick  in  the  scale  to  prevent  its  operating  at  all. 

The  complainant  has  no  automatic  compensation  upon  its  scale, 
but  it  has  a  mechanical  compensator.  The  fact  that  the  scale  is  no 
longer  true  is  shown  by  an  examination  of  the  indicator  card.  If 
that  error  is  caused  by  expansion  or  relaxation  of  the  spring,  it  can 
be  corrected  by  increasing  or  diminishing  the  tension  upon  that  sprit^, 
by  turning  a  screw.  This  correction  can  be  madie  instantly,  and  in 
the  hands  of  an  honest  and  even  reasonably  intelligent  owner  I  see  no 
reason  why  complainant's  scale  is  not  as  good,  and  more  easily  cor- 
rected, than  a  machine  containing  an  automatic  device  of  the  kind 
above  roughly  described. 

But  it  is  also  proven  to  be  true  that  the  same  mechanical  device  with 
which  an  honest  man  will  correct  complainant's  scale  for  variations 
caused  by  temperature  can  be  easily  used  by  a  dishonest,  or  perhaps 
even  an  ignorant,  owner  to  apparently  correct  inaccuracies  of  the 
scale  which  have  no  relation  whatever  to  atmospheric  change.  The 
same  turn  of  the  same  screw  which  properly  produces  correspondence 
between  two  marks  on  the  indicator  face  after  a  sudden  drop  or  rise 
of  temperature  will  also  produce  an  apparent  correctness  when  the 
temperature  has  remained  constant,  but  (for  example)  the  spring  has 
suddenly  and  permanently  weakened. 

It  is  therefore  true  (and  this  is  found  to  be  the  basis  or  reason  for 
defendant's  action)  that  a  spring  scale  without  automatic  compensation 
for  atmospheric  changes  is  more  easily  and  with  less  likeUhood  of 
detection  manipulated  against  a  customer  than  is  a  similar  scale  with 
automatic  protecticm. 
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The  tiieorv  of  this  till  is  sknple,  and  single,  viz. :  That  the  superin- 
tendent's rule  as  above  quoted  is  an  invalid  (i.  e.,  unconstitutional)  at- 
tempted exercise  of  the  police  power,  in  that  it  unjustly  discriminates 
between  the  complainant's  scale  and  the  scales  of  other  manufacturers. 
Section  10,  art.  1,  Constitution  U.  S.  It  is  alleged  also  to  violate  the 
Fourteenth  Amendment  of  said  Constitution,  and  to  interfere  with 
interstate  commerce.  The  prayer  of  the  bill  puts  in  a  considerable 
variety  of  ways  the  demand  that  defendant  cease  to  interfere  with  or 
prevent  "county  sealers"  from  bestowing  approbation  upon  OMnplain- 
ant's  scales.    . 

What  has  actually  happened  is  this :  There  is  a  considerate  body 
of  statute  law  in  New  York  relating  to  Weights  and  measures.  By 
that  law  the  offices  of  county  and  ci^  "sealers"  are  established.  These 
officials  are  not  appointed  by  the  defendant,  nor  removable  by  him. 
They  are  charged  with  the  duty  (inter  alia)  of  examining  weights  and 
measures  within  their  cities  or  counties  at  stated  intervals,  and  when 
the  same  are  found  to  correspond  with  the  state  standards  the  sealers 
"shall  seal  and  mark  such  weights  and  measures  with  the  appropriate 
devices."  General  Business  I^w,  art.  2,  §  15,  as  amended  in  1910 
<Laws  1910,  c.  187). 

It  is  not  obligatory  upon  the  defendant  to  seal  anything,  though  he 
must  at  least  once  in  two  years  visit  the  various  cities  and  xounties 
of  the  state  .(either  personally  or  by  deputy)  and  inspect  the  work  of 
the  local  sealers,  and  in  the  performance  of  this  duty  of  inspection 
"he  may  inspect  the  weights,  measures,  balances  or  any  other  weigh- 
ing or  measuring  appliances  of  any  person,  firm  or  corporation."  Sec- 
tion 11.  But  no  where  in  the  statutes  is  there  to  be  fotmd  any  spe- 
cific authorization  conferred  upon  the  state  superintendent  permitting 
him  to  give  definite  and  detailed  instructions  to  city  and  county  sealers 
as  to  what  particular  form  of  weighing  or  measuring  device  they  shall 
approve  or  shall  disapprove. 

It  is  proven  (human  nature  being  what  it  is)  that  the  official  seal 
placed  by  local  sealers  upon  this  or  that  weighing  or  measuring  ap- 
paratus is  looked  upon  with  great  respect  by  the  purchasing  com- 
munity, whether  that  phrase  means  the  persons  who  buy  scales  or 
those  who  buy  what  is  weighed.  It  is  a  very  serious  h^dicap  upon, 
if  not  almost  a  complete  prohibition  of,  successful  selling  of  any  given 
scale  in  the  state  of  New  York,  that  it  cannot  obtain  the  approval  of 
the  local  sealers. 

Not  all  of  the  city  and  county  officials  have  recognized  the  validity 
of  the  rule  first  above  quoted,  but  most  of  them  have  done  so,  and 
they  now  refuse  to  seal  any  spring  and  lever  computing  scale  that  has 
not  an  automatic  compensation  for  changes  of  temperature.  This  has 
become  known,  plaintiff's  sales  have  fallen  off,  persons  who  bought 
scales  on  the  installment  plan  are  refusing  to  pay,  and  I  think  it  is 
proven  that  'what  was  prior  to  the  promulgation  of  this  rule  a  fair 
market  for  plaintiff's  scales  in  this  state  has  ceased  to  exist.  The  ob- 
ject of  this  suit  is  by  some  form  of  injunctive  relief  to  correct  or 
abolish  the  rule  which  has  caused  this  business  catastrophe. 

Plaintiff  is  a  citizen  of  Michigan,  but  at  bar  jurisdiction  was  not 
groimded  upon  diversity  of  citizenship,  nor  does  Uie  bill  anywhere  al- 
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lege  that  the  amount  in  controversy  "exceeds  the  sum  or  value  of 
$3,000,  exclusive  of  interest  and  costs."  However  unusual  the  fore- 
going facts  may  be,  and  however  harsh  is  the  rule  which  has  apparently 
excluded  from  the  most  populous  state  of  the  Union  one  class  of  scale 
manufacturers  in  favor  of  another  class,  I  do  not  perceive  that  this 
cause  involves  any  new  or  uncommon  question  of  constitutional  law. 

Unconstitutionality  is  usually  tested  by  an  examination  of  the  lan- 
guage of  a  statute,  but  sometimes  (even  if  that  language  be  unexcep- 
tional) the  action  or  practical  application  thereof  may  give  rise  to  an 
unconstitutionality  not  inherent  in  the  law,  but  arising  from  the  un- 
just and  extravagant  application  thereof  by  the  human  beings  charged 
with  its  reasonable  enforcement.  Of  this  the  best  example  is  Yick 
Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  1064,  30  L.  Ed.  220. 

It  is  here  assumed  (even  by  plaintiff)  that  the  statutes  of  New  Yoric 
regulating  weights  and  measures  and  creating  and  limiting  defendant's 
office  are  fair  upon  their  face.  Let  it  be  assumed  (for  the  purpose 
of  present  argument)  that  these  statutes  authorize  the  rule  in  question. 
Making  such  assumption,  the  question  is  presented  whether  the  regu- 
lation mfringes  upon  any  of  the  constitutional  fights  of  any  person. 

It  is  said  that  die  business  of  making  and  selling  scales  is  an  honest 
and  lawful  business.  So  it  is  generally  speaking;  but  it  is  not  true 
that,  where  a  subject  (as  is  the  case  in  respect  of  weights  and  meas- 
ures) is  historically  and  essentially  subject  to  government  regulation, 
and  indeed  is  one  entirely  created  by  governmental  authority,  that  any 
particular  style  of  scale,  weight,  or  other  instrument  of*  mensuration 
is  entitled  either  to  governmental  approbation  or  to  be  sold  or  used 
at  all  within  the  area  of  that  government's  sovereignty.  It  may  be 
that  the  present  generation  will  see  an  adoption  by  this  country  of 
the  metric  system.  If  that  were  accomplished  by  legislation,  it  is  not 
doubted  that  the  sale  or  use  of  any  weight  or  measure  not  conformed 
to  the  metric  system  might  be  pronounced  unlawful. 

But,  even  if  no  attention  be  paid  to  the  peculiar  nature  of  weights 
and  measures  in  their  relation  to  statute  law,  it  is  still  true  that  the 
Legislature  mzy  classify  those  things  which  it  approves  and  recom- 
mends to  the  citizen  and  those  which  it  does  not;  and  if  such  classi- 
fication is  honest,  and  honestly  enforced,  without  personal  malice 
against  any  particular  citizen  or  class  of  citizens,  the  judges  may  dis- 
agree with  tfie  expressed  wisdom  of  the  Legislature,  but  the  courts 
are  without  power  to  interfere.  The  question  is  political,  and  not  ju- 
dicial. 

Therefore,  upon  the  assumption  that  the  rule  complained  of  is  au- 
thorized by  legislation,  the  final  inquiry  becomes  this:  Do  the  facts 
here  shown  furnish  any  reasonable  ground  for  such  a  classification 
of  scales  as  is  shown  by  the  rule?  In  my  judgment  such  reasonable 
ground  is  found.  It  is  at  least  a  matter  for  debate,  a  question  upon 
which  the  opinions  of  equally  competent  and  fair-minded  men  may 
differ,  as  to  whether  the  inherent  nature  of  computing  scales  is  such 
that  automatic  compensation  should  be  made  a  vital  test  of  approval. 

It  surely  needs  no  citation  of  authority  to  prove  that,  where  a 
discretion  is  lawfully  vested  in  and  honestly  exercised  by  a  duly  ap- 
pointed official,  for  the  courts  to  interfere  therewith  is  to  substitute 
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their  own  discretion  or  opinion  for  that  of  the  ofBcer  in  whom  the 
same  was  (in  contemplation  of  law)  vested  by  the  electorate  or  ex- 
ecutive appointing  power.  It  results  that  (upon  the  assumption  hither- 
to made)  no  unconstitutionality  is  shown  in  the  rule,  and  the  ImU 
should  therefore  be  dismissed. 

Whether  the  action  of  any  given  official  is  unconstitutional  is  an  en- 
tirely different  question  from  the  query  whether  it  is  illegal.  As  above 
set  forth,  I  am  clearly  of  opinion  that  what  Mr.  Farrell  has  done  is 
constitutional,  on  the  assumption  that  it  is  legal;  i.  e.,  warranted  by 
the  statutes  of  this  state.  Whether  it  is  legal — that  is,  whether  there 
can  be  found  any  statutory  authority  for  &e  exercise  of  power  that 
Mr.  Farrell  has  assumed — ^is  in  my  opinion  a  very  doubtful  question. 
Indeed,  if  I  were  asked  to  interpret  as  new  matter  and  without  the 
aid  of  authority  the  statutes  of  New  York  relating  to  weights  and 
measures  and  the  office  of  superintendent  thereof,  I  should  strongly 
incline  to  the  opinion  that  neither  the  superintendent  nor  the  county 
sealers  were  authorized  to  do  anything  more  in  respect  of  scales  of 
any  kind  than  to  ascertain  whether  or  not  they  weighed  falsely  at 
the  moment  of  inspection,  and  if  they  did  weigh  false  to  institute  a 
prosecution  and  seize  the  scale  as  a  preliminary  thereto,  while,  if  they 
weighed  truly  when  inspected,  the  sealers  should  signify  that  fact  by 
an  appropriate  certificate,  even  if  the  very  man  who  gave  the  cer- 
tificate might  be  morally  convinced  that  the  scale  would  and  could  be 
willfully  falsified  the  moment  his  back  was  turned. 

It  thus  appears  that  the  facts  of  the  case  raise  this  question,  viz., 
whether  in  this  court  at  the  suit  of  a  citizen  of  Michigan,  an  official 
of  the  state  of  New  York  can  be  restrained  in  respect  of  an  exercise 
of  power  not  inherently  wrong  nor  opposed  to  any  section  of  the  fed- 
eral Constitution,  but  unwarranted  by  the  statutes  of  the  state.  How- 
ever interesting  and  curious  this  point  may  be,  it  is  thought  not  to  be 
actually  raised  in  this  instance,  because:  (1)  The  bill  does  not  ask 
for  any  such  relief;  (2)  nor  does  it  show  facts  necessary  to  ground 
jurisdiction  on  diversity  of  citizenship;  (3)  the  view  of  the  state  stat- 
utes above  indicated  is  opposed  to  the  opinion  of  the  Attorney  General 
of  the  state  which  is  pleaded  by  plaintiff  as  a  correct  exposition  of 
the  law;  (4)  without  being  bound  by  the  opinion  of  the  Attorney 
General  (as  this  court  would  be  by  the  views  of  the  Court'  of  Appeals) 
it  is  entitled  to  great  respect  and  should  not  be  departed  from  lightly, 
nor  at  all  under  pleadings  such  as  these;  and  (5)  if  it  be  true  (as  I 
incline  to  think)  that  Mr.  Farrell's  action  is  unwarranted  by  statute, 
then  he  has  no  discretion,  his  act  is  an  erroneous  ministerial  piece  of 
conduct,  and  the  remedy  is  mandamus  and  not  injunction.  Injunc- 
tion is  all  this  bill  asks  for;  and  (6)  mandamus  can  issue  out  of  the 
courts  of  the  United  States  only  as  ancillary  to  a  jurisdiction  already 
existing;  "in  other  words,  the  writ  cannot  be  used  to  confer  a  juris- 
diction which  the  (federal)  court  would  not  have  without  it"  Bath 
County  v.  Amy,  13  Wall.  249,  20  U  Ed.  539;  Rosenbaum  v.  Bauer, 
120  U.  S.  455,  7  Sup.  Ct.  633,  30  L.  Ed.  743. 

It  follows  from  these  views  that  the  bill  must  be  dismissed. 
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(District  Court,  E.  D.  Pennsylvania.    April  10/1917.) 

No.  3822. 

CouBTS  $=»276 — Federal  Ootjrts— District  of  Suit— Waivkb  of  Objkction. 
The  right  of  a  defendant  In  a  federal  court  to  Insist  upon  its  privilege 
of  being  sued  only  in  the  district  of  Its  residence  held  to  have  been  waiv- 
ed by  delay  in  asserting  it,  where  the  moUon  to  dlEonlss  on  tbat  ground 
was  not  filed  until  a  year  after  the  action  was  commenced,  and  where 
the  groxmds  of  Jurisdiction  which  gave  defendant  the  privilege,  in  that 
the  case  involved  the  interpretation  of  laws  of  the  United  States,  al- 
though not  clearly  disclosed  by  the  ideadlngs  when  the  action  was  begun, 
must  have  been  known  to  defendant. 
[Ed.  Note. — For  other  cases,  see  Coarts,  Coit  Dig.  {  815.] 

At  Law.  Action  by  the  Pennsylvania  Railroad  Company  against 
Swift  &  Co.    Sur  motion  to  dismiss.    Rule  discharged. 

John  Hampton  Barnes,  of  Philadelfrfiia,  Pa,,  for  plaintiff. 
R.  D.  Rynder,  of  Chicago.  111.,  and  M.  Hampton  Todd,  of  Philadel- 
phia, Pa.,  for  defendant. 

DICKINSON,  District  Judge.  There  is  really  nothing  more  called 
for  in  disposing  of  this  rule  tlian  to  announce  the  conclusion  reached 
and  the  ground  upon  which  it  is  based.  The  motion  is  denied.  The 
denial  is  based  on  the  broad  fact  that  to  now  allow  it  would  result 
in  a  delay  to  the  plaintiff  of  all  the  time  which  has  elapsed  since  Octo- 
ber, 1915,  and  that  this  time  would  have  been  saved  by  a  prompt  as- 
sertion by  the  defendant  of  the  privilege  now  claimed. 

It  is,  however,  the  due  of  counsel,  who  have  presented  the  merits 
of  a  case  with  the  fullness  and  clearness  of  argument  with  which  we 
have  been  favored,  to  know  that  their  point  of  view  has  been  ap- 
preciated and  considered.  We  owe,  moreover,  something  to  our  pro- 
fession and  to  those  who  must  hunt  for  principles  of  law  out  of  the 
multitude  of  single  instances.  It  is  further  to  be  observed  that,  in  this 
particular  case,  what  is  in  effect  a  waiver  has  been  fotmd  not  based 
upon  any  one  of  the  positive  acts  of  defendant,  nor  upon  all  of  them 
combined,  but  upon  a  consequence,  the  sole,  or  indeed  the  clear,  re- 
sponsibility for  which  cannot  with  an  entire  feeling  of  satisfaction  be 
visited  upon  the  defendant.  These  considerations  compel  as  to  ex- 
press our  views  with  a  fullness  which  otherwise  would  be  out  of  place. 
The  findings  may  be  summed  up  in  this  statement:  The  claim  of 
right  which  the  defendant  sets  up  is  a  privilege  rather  than  a  right. 
The  motion  is  essentially  a  plea  in  abatement,  the  price  of  which  i& 
the  giving  to  the  plaintiff  of  a  better  writ  and  the  opportunity  to 
promptly  resort  to  it. 

Motions  of  the  general  character  of  the  present  motion  may  be 
roughly  classified  as  those  founded  upon  a  right  or  founded  upon  an 
appeal  to  the  discretion  of  the  court.  Consideration  of  motions  of 
this  second  class  commonly  ends  in  a  contrast  of  the  advantages  or 
conveniences  which  flow  to  one  side  or  the  other  from  whatever  dis- 

es>For  otbei  cases  see  same  topic  ft  KBT-NUMBER  In  all  Ker-Numbered  Digests  &  lodexea 
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position  is  made  of  the  motion.  Gjunsel  are  often  better  judges  of 
these  than  the  court  can  possibly  be,  and  if  (as  sometimes  happens) 
counsel  disagree  one  principle  upon  which  such  motions  can  be  de- 
termined is  leave  to  the  party  who  has  the  field  the  possession  of  it. 
The  application  of  this  principle  would  result  in  a  refusal  to  dismiss^ 
this  action.  The  motion  before  us,  however,  is  not  founded  upon  an 
appeal  to  the  discretion  of  the  court,  but  "founded  upon  what  is  aver- 
red to  be  the  right  of  the  defendant  It  is  therefore  to  be  so  dis- 
posed of. 

The  question  raised  is  often  pressed  as  a  question  of  jurisdiction. 
It  is  such  in  a  sense,  but  a  more  accurate  definition  of  it  is  a  questi(»i 
of  privilege  to  a  litigant  which  must  be  accorded  him  as  a  right.  Un- 
der the  provisions  of  our  Constitution,  the  judicial  power  of  the 
United  States  extends  to  all  cases  at  law  arising  out  of  either  the  Con- 
stitution or  the  laws  in  pursuance  thereof,  and  extends  also  to  alJ 
controversies,  however  arising,  which  exist  between  citizens  of  dif- 
ferent states  and  involve  in  value  "the  sum  which  gives  jurisdiction  to 
the  court  asked  to  determine  the  case.  Congress,  in  pursuance  of  its 
constitutional  power  so  to  do,  has  created  and  constituted  District 
Courts,  and  has  defined  the  conditions  under  and  upon  which  they 
shall  exercise  the  jurisdiction  Conferred  upon  Aem.  This  comt  has 
jurisdiction  (in  the  general  sense  of  that  term)  of  this  cause,  because 
it  is  a  case  necessarily  involving  the  meaning,  and  because  of  this  the 
interpretation,  of  the  laws  of  the  United  States.  We  also  have  juris- 
diction of  the  controversy  between  these  parties,  irrespective  of  how 
the  controversy  arises,  because  of  diverse  citizenship.  Jurisdiction 
in  its  general,  and  perhaps  in  its  strict,  sense  cannot,  therefore,  be  suc» 
cessf  uUy  challenged. 

By  the  provisions  of  the  Judicial  Code,*  however,  a  party  who  ask» 
the  courts  of  the  United  States  to  take  cognizance  of  a  cause  of  action 
is  himself  given  and  is  subjected  to  the  grant  to  the  other  party  of 
certain  privileges  which  rise  to  the  dignity  of  rights.  If  the  sole 
ground  of  jurisdiction  is  diverse  citizenship,  then  the  party  who  has 
assumed  the  role  of  plaintiff  may  bring  his  action  in  the  district  of 
which  he  himself  is  a  readent,  provided,  of  course,  he  can  secure 
service  upon  the  party  made  defendant.  On  the  other  hand,  when 
diverse  citizenship  is  not  the  sole  ground  of  jurisdiction,  but  the  courts 
of  the  United  States  would  have  jurisdiction  without  this  diversity 
of  citizenship,  then  the  privilege,  which  is  likewise  called  a  right,  is 
given  the  defendant  to  be  sued  only  in  that  district  of  which  he  is 
a  resident.  This  statement  brings  to  light,  if  not  one  of  the  points 
to  be  decided,  one  of  the  features  of  this  case  which  directly  bears 
upon  what  is  to  be  decided.  We  have  thus  chosen  our  words,  be- 
cause we  assume  that,  if  the  above  feature  of  this  case  were  the  only 
one  bearing  upon  the  allowance  of  this  rule,  it  would  be  conceded 
that  it  must  be  allowed.  At  all  events,  it  has  been  authoritatively  so 
decided.  Macon  v.  Atlantic,  215  U.  S.  501,  30  Sup.  Ct.  184,  54  L. 
Ed.  300. 

The  right  referred  to  being,  however,  as  has  been  intimated,  not 
an  absolute  right,  in  the  sense  in  which  we  are  now  viewing  it,  but 
partaking  also  of  the  nature  of  a  privilege,  it  is  one  which  the  party 

<  Act  March  3,  UU,  c.  231,  36  Stat.  1087. 
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concerned  may  assert  in  a  demand  for  its  recognition,  or  may  waive, 
and  the  real  question  in  this  case  is  whether  or  not  the  defendant  has 
waived  it  St.  Louis  v.  McBride,  141  U.  S.  127,  11  Sup.  Ct.  982,  35 
L.  Ed.  659.  It  is  not  asserted  that  there  has  been  any  direct  or  formal 
waiver.  If,  however,  the  defendant  has  asserted  any  other  rig^t,  or 
done  any  act,  or  made  any  move  which  necessarily  involves  or  carries 
the  necessary  implication  of  a  waiver,  he  is  deemed  to  have  waived 
his  privilege  as  fully  as  if  he  had  formally  done  so. 

We  will  here  summarize  all  the  acts  of  ttie  defendant  which  are  as- 
serted by  the  plaintiff  to  necessarily  imply  this  waiver,  in  order  that 
we  may  find  whether  any  one  of  them  or  ail  together  do  carry  this  im- 
plication. One  of  the  acts  is  that  the  defendant  entered  a  general  ap- 
pearance to  the  action.  It  must  be  conceded  that  this  mi^t  justify, 
or  indeed  compel,  the  findii^  of  a  waiver.  It  must  also  be  conceded 
that  under  other  conditions  it  would  not  have  this  meaning.  Crown 
V.  Turner  (C.  C.)  82  Fed.  337.  This  takes  us  into  an  inquiry  into 
the  conditions  here.  We  find  plaintiff  to  have  filed  its  praecipe  and ' 
to  have  had  a  writ  issued  which  gave  no  other  information  than  that 
the  plaintiff  was  proposing  to  assert  a  cause  of  action  of  which  this 
court  had  jurisdiction  upcni  the  ground  of  diverse  citizenship.  No 
statement  of  claim  had  at  that  time  been  filed,  and  because  of  this 
no  other  ground  of  jurisdiction  appeared.  On  the  face  of  the  record 
as  it  then  stood,  the  privilege  which  the  defendant  is  now  asserting 
did  not  belong  to  it,  and  because  of  this  the  defendant  was  not  called 
upon  to  assert  a  privilege  which  did  not  exist.  Another  act  of  the  de- 
fendant which  is  advanced  is  this :  At  the  time  the  praecipe  was  filed, 
counsel  for  defendant  was  expecting  to  be  away  from  his  office  for 
some  time  following  the  issuance  of  the  writ.  He,  because  of  this, 
requested  counsel  for  plaintiff  not  to  require  him  to  file  an  affidavit 
of  defense  during  the  period  of  his  expected  abseice.  With  this  re- 
quest counsel  for  plaintiff  promptly  and  graciously  complied,  A  third 
act  adverted  to  as  carrying  the  implication  of  a  waiver  is  the  act  of 
the  defendant,  after  the  statement  of  claim  had  been  filed,  in  entering 
a  rule  upon  the  plaintiff  for  a  more  specific  statement.  It  may  be 
ol»erved  here,  as  well  as  later  in  the  discussion,  that  the  basis  for  this 
rule  was  that,  although  it  appeared  inferentially,  or  at  least  by  way  of 
suggestion,  from  the  statement  of  claim  as  filed,  that  the  cause  of 
action  as  averred  arose  out  of  the  shipment  of  cattle  as  a  part  of  in- 
terstate commerce,  there  was  nowhere  in  the  statment  of  claum  the 
specific  averment  that  the  shii^nents  in  fact  were  interstate  shipments. 
The  motive  for  taking  the  rule  was,  or  at  least  may  have  been,  to  lay 
ground  for  it  by  having  the  record  clearly  show  another  ground  of 
jurisdiction  in  this  court,  to  wit,  that  it  involved  an  interpretation  of 
a  law  of.  die  United  States.  From  the  conditions  surrounding  the 
act,  it  does  not  necessarily  imply  a  waiver.  The  above,  without  fur- 
ther discussion,  indicates  the  reasons  for  finding  that  neither  the  entry 
of  an  appearance  to  the  action  as  brought  nor  the  rule  taken  imply  a 
waiver. 

This  leaves  for  consideration  only  the  request  for  time  and  the 
combined  effect  of  all  the  acts  done,  and  also  what  was  not  done. 
VVe  have  discussed  the  question  of  implied  waiver  as  one  of  a  corn- 
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p«lled  inference.  Th*  compalsion,  however,  is  not  limited  to  the 
logical,  but  may  be  in  part  ethical,  and  partake  of  the  character  of 
an  estoppel.  Out  of  this  has  sprung  the  doctrine  that  the  privilege 
of  the  defendant  is  one  which  must  be  asserted  promptly,  or  cannot 
be  asserted  at  all.  This  is  based  upon  the  proposition  that,  if  the 
{daintiif  is  to  be  put  out  of  court,  the  right  of  the  defendant  to  put 
him  out  cannot  be  so  used  as  to  unduly  delay  the  plaintiff,  or  put 
him  to  any  other  disadvantage,  and  if  such  is  the  result  the  privilege 
cannot  be  asserted.  This  drives  us  to  either  absurdly  fine  distinctions 
or  to  a  very  broad  view  of  the  equities  arising  out  of  the  results,  with- 
out regard  to  how  they  came  about.  The  action  was  brought  Octo- 
ber 13,  1915.  This  motion  was  made  October  18,  1916.  Without 
ascribing  the  delay  to  the  fault  of  any  one,  and  keeping  far  from  im- 
puting a  motive  to  delay  to  any  one,  the  result  is  that  nearly  two  years 
must  elapse  between  the  two  actions,  if  plaintiff  is  forced  to  bring 
another.  This  inevitable  consequence  results  in  a  reluctance  to  dis- 
miss, unless  the  refusal  to  dismiss  involves  the  denial  of  a  right  of 
defendant.  This  we  do  not  think  is  involved.  We  reach  the  conclu- 
sion indicated  through  the  finding  that  the  waiver  of  privilege  was 
by  the  delay  of  the  defendant  itself,  and  not  by  the  acts  of  counsel. 
They  waived  no  right  of  their  client.  The  entry  of  a  general  ap- 
pearance has  been  discussed.  The  extension  of  time  in  which  to 
file  an  affidavit  of  defense  waived  nothing  except  possible  rights  of 
the  plaintiff.  The  rule  taken  was  in  line  with  and  for  the  purpose 
of  asserting  the  rights  of  defendant,  and  could  not  be  construed  as 
an  act  of  waiver.  There  is  nothing  in  the  case,  however,  to  suggest 
that  the  defendant  did  not  know  of  the  transactions  (in  which  it  had 
part)  out  of  which  this  controversy  has  arisen.  It  therefore  knew  it 
possessed  the  privilege  of  being  sued  in  its  home  jurisdiction.  It 
should  therefore  have  instructed  its  counsel  to  assert  this  right.  If 
this  instruction  had  been  given,  the  plaintiff  would  promptly  have 
been  put  on  notice,  and  the  delay  which  has  arisen  would  not  have 
resulted.  We  cannot  now  allow  to  defendant  its  privilege  without 
serious  disadvantage  to  plaintiff,  and  find  the  delay  to  operate  as  a 
waiver,  and  further  find  the  defendant  to  have  no  right  to  reassert 
a  privilege  which  has  been  waived. 
The  rule  to  dismiss  is  discharged. 


PTJDER  v.  AGLBE. 

(District  Court,  N.  D.  Ohio,  E.  D.    June  13,  1917.) 

No.  368. 

1.  Bquitt  $=>363 — ^Motion  to  Dismiss — Aovissions. 

On  motion  to  dismiss  a  bill  In  equity  for  Insufllciency  of  the  facts  to 
constitute  a  valid  cause  of  action,  the  facts  alleged  are  admitted. 
[Ed.  Note.— ror  other  cases,  see  Equity,  Cent  Dig.  {§  762-768,  7C8.] 

2.  Dkscenx  and  DiSTKiBcnoN  €=91(1) — Right  of  Action  bt  Heir. 

Though  an  admlnlstrntor  has  filed  his  final  account,  and  though  the 
estate  has  been  finally  settled  and  closed,  the  title  to  stocks,  bonds,  and 
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securities  belonging  to  the  Intestate  and  traadutentlr  coocealeA  from  tbe 
administrator  remains  in  tbe  administrator,  and  the  Intestate's  sole  heir 
cannot  sue  for  their  recovery,  where  they  have  not  been  distributed  to 
him  by  the  probate  court,  or  filed  in  court  for  his  benefit  with  the  right  to 
sue  thereon,  as  is  permitted  by  Gen.  Code  Ohio,  §  IVIOl,  In  the  case  at 
daims  believed  by  tbe  administrator  to  be  desperate  or  onoolleetible; 

[Ed.  Note.— For  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  H 
35»-361,  368,  376.] 

In  Equity.  Bill  by  William  A.  Puder  against  Walter  E-  Agler.  On 
motion  to  dismiss  the  bill.    Motion  granted. 

Alexander  H.  Martin,  of  Cleveland,  Ohio,  for  plaintiff. 
Roscoe  J.  Webb,  of  Garrettsville,  Ohio,  for  defendant 

WESTENHAVER,  District  Judge.  This  cause  is  before  me  on 
defendant's  motion  to  dismiss  complainant's  bill  for  insufficiency  of 
fact  to  constitute  a  valid  cause  of  action  in  equity.  The  bill  in  sub- 
stance alleges  that  complainant  is  a  citizen  of  New  Jersey,  and  the  de- 
fendant a  citizen  of  Ohio ;  that  complainant  is.  the  nephew  and  the 
sole  and  only  heir  at  law  of  Jesse  Puder;  that  said  decedent  died  about 
October  23,  1913,  intestate;  that  administration  was  had  upon  such 
visible  assets  and  property  as  came  to  his  administrator's  hands;  that 
said  administrator  was  duly  appointed  and  acted  under  letters  ema- 
nating from  the  probate  court  of  Portage  county,  Ohio ;  that  said  ad- 
ministrator has  filed  his  final  account;  that  the  same  has  been  ap- 
proved; that  all  debts  of  the  estate  have  been  paid;  and  that  said 
estate  is  now  closed.  The  bill  further  alleges  that  Jesse  Puder,  at  his 
decease,  was  the  owner  of  personal  proper^  consisting  of  money, 
stocks,  bonds,  a  mortgage  on  .real  estate,  and  other  securities  to  the 
value  of  $3,200  or  more ;  that  the  defendant  had  in  the  lifetime  of  the 
decedent  obtained  possession  of  this  personal  property;  that  he  has 
since  fraudulently  concealed  the  same,  and  has  refused  to  account  for 
and  deliver  up  the  possession  thereof  to  said  administrator;  and  that 
the  same  has  since  been  converted  to  defendant's  use. 

[1]  Admitting,  as  is  required  on  this  motion,  the  foregoing  facts  to 
be  true,  the  question  is  whether  a  right  of  action  is  stated  in  the  plain- 
tiff. The  answer  to  this  question  is  to  be  determined  by  a  simple  in- 
quiry as  to  who  is  the  owner  or  holder  of  legal  title  to  such  assets  not 
shown  to  or  administered  by  the  personal  representative  of  the  de- 
cedent. 

[21  It  is  clear  that  this  title  is  not  in  the  plaintiff,  bat  in  the  per- 
sonal representative  of  the  decedent,  and  that  the  allegation  that  such 
assets  were  fraudulently  concealed  by  the  defendant  from  the  admin- 
istrator, and  that  the  estate  has  been  finally  settled  and  dosed,  does 
not  show  circumstances  permitting  plaintiff  to  maintain  this  action. 
It  is  elementary  law  that  a  personal  representative  succeeds  both  at 
law  and  in  equity  to  the  legal  title  to  all  personal  property  of  his  de- 
cedent. The  property  is  question  is  personal  property.  See  18  Cyc. 
172,  175,  944.    At  page  944  it  is  said : 

"The  personal  representative  in  all  cases  represents  the  personal  estate,  tbe 
legal  title  to  which  vests  In  him  abeiolutely,  and  both  in  law  and  equity  be  is 
considered  as  fully  representing  the  rights  and  Interests  of  all  other  persons 
"wbo  bav»  ultimate  rights  in  such  estate." 


Digitized  by 


Google 


PUDBB  V.  AOLBB  97 

To  the  same  effect,  see  Tobias  v.  Richardson,  S  Ohio  Cir.  Ct.  R.  74 
(opinion,  page  78,  middle  paragraph). 

The  title  to  the  assets  described  remains  in  the  personal  representa- 
,  tive,  despite  the  fact  that  he  may  have  filed  what  is  called  a  final  ac- 
count, and  an  order  made  approving  the  same  and  discharging  him. 
The  allegations  of  the  bill  above  sommarized  can  amount  to  no  more 
than  this.  It  has  been  settled  by  several  decisions  of  the  Supreme 
Court  of  Ohio  that,  notwithstandmg  the  filing  and  approval  of  a  final 
account,  the  executor  may  thereafter  sue  and  be  sued  respecting  any 
assets  not  already  administered,  and  that  in  effect  the  estate  remains 
open  and  his  power  continues  so  far  as  necessary  to  the  actual  admin- 
istration of  all  assets.  See  the  following:  Faran,  Adm'r,  v.  Robinson, 
17  Ohio  St.  242,  93  Am.  Dec.  617;  Taylor  v.  Thorn,  29  Ohio  St. 
569;  Lafferty  v.  Shinn,  38  Ohio  St.  46;  Weyer  v.  Watt,  48  Ohio  St. 
545,  28  N.  E.  670.    In  Weyer  v.  Watt,  supra,  it  is  held : 

"The  probate  court,  for  good  cause,  may  remove  an  executor  or  administra- 
tor, or  accept  his  resignation.  But  while  choses  In  action,  or  other  assets  be- 
longing to  the  estate,  remain  In  his  hands  unadmlnlstered,  his  authority  to 
administer  the  same  is  not  extinguished  by  an  order,  made  upon  what  purports 
to  be  the  settlement  of  his  final  account,  directing  that  he  be  discharged  from 
his  trust." 

Complainant  cites  certain  authorities  and  bases  contentions  thereon 
which  require  a  brief  comment.  Cram  v.  Green,  6  Ohio,  429,  is  cited 
as  authority  for  the  proposition  that  a  court  of  equity  may  entertain 
jurisdiction  of  a  suit  to  compel  an  account  by  the  representative  and 
distribution  of  the  estate  among  those  entitled  to  it.  The  present 
action,  however,  is  not  of  that  character,  but  is  one  by  an  estate  to  col- 
lect and  reduce  to  possession  and  administer  assets,  the  title  to  which 
is  in  the  personal  representative.  Moreover,  Cram  v.  Green,  supra, 
arose  and  was  decided  before  the  creation  by  the  adoption  of  the  Con- 
.  stitution  of  1851  of  probate  courts,  in  which  is  now  vested  exclusive 
jurisdiction  in  the  matter  of  settling  and  administering  estates.  It  is 
therefore  no  longer  the  law  of  Ohio.  See  Constitution  1851,  art.  4, 
§  8;  Rockel's  Complete  Ohio  Probate  Practice,  §§  3,  19,  22,  27,  G. 
C.  §  10,492;  Bowen  v.  Bowen,  38  Ohio  St.  426;  Robinson  v.  Wil- 
liams, 62  Ohio  St.  401,  57  N.  E.  55. 

An  heir  or  distributee  can  obtain  title  to  personal  property  not  spe- 
^  cifically  bequeathed  only  by  means  of  proceedings  provided  for  the 
**  distribution  and  transfer  to  him,  pursuant  to  the  provisions  of  the 
Probate  Code  of  Ohio.  These  provisions  will  be  found  in  part  in  the 
following  sections  of  the  General  Code:  10696,  10701,  10836,  10839, 
10640.  He  may  enforce  distribution  pursuant  to  the  following  sec- 
tions: 10848,  10853,  10854,  10855,  10856,  10868,  10869,  10870,  10871. 
In  compelling  payment  of  a  legacy  or  of  a  distributive  share,  the  court 
of  common  pleas  has  concurrent  jurisdiction  with  the  probate  court. 
G.  C.  §  10855;  Bowen  v.  Bowen,  38  Ohio  St.  426;  Gray,  Executor, 
V.  Case  School,  62  Ohio  St.  1,  56  N.  E.  484. 

Complainant  does  not  allege  that  decedent's  right  of  action  ^gpinst 
the  defendant,  or  any  of  the  stocks,  bonds,  or  choses  in  action  in  de- 
fendant's hands,  has  been  ordered  distributed  to  him  in  kind,  or  that 
tinder  section  10701,  G.  C,  the  same  has  been  filed  in  court  for  his 
242  F.— 7 
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benefit  with  the  right  to  sue  thereon.  On  the  contrary,  the  plain  im- 
plication from  the  bill  is  that  the  title  thereto  still  remains  in  the  execu- 
tor, and  complainant's  right  to  sue  thereon  is  derived  solely  from  the 
filing  and  approval  of  a  final  account  by  the  personal  representative. 

Taylor  v.  Ruber,  13  Ohio  St.  288,  is  not  in  point.  The  legal  title 
to  the  fund  there  was  in  the  administrator,  who,  by  the  will,  held  it 
in  trust  during  a  life  estate  and  was  to  pay  it  to  two  children  of  the 
Ufe  tenant  after  death.  The  remaindermen  died  first,  leaving  the  life 
tenant,  their  mother,  as  their  next  of  kin.  It  was  held  that  a  life 
tenant  could  compel  the  delivery  to  her  of  the  estate  thus  held  in 
trust,  without  the  formality  of  passing  title  through  the  personal  rep- 
resentative of  the  deceased  remaindermen.  Every  person  having  a 
legal  or  beneficial  title  or  interest  in  the  property  was  before  the  court, 
and  the  matters  involved  were  not  within  the  exclusive  jurisdiction 
of  a  probate  court. 

Brendel  v.  Charch  (C.  C.)  82  Fed.  262,  is  authority  only  for  the 
proposition  that  a  legatee  or  distributee  may  sue  in  the  federal  court 
to  establish  his  right  to  a  legacy  or  to  his  distributive  share.  It  is  ex- 
pressly stated  that  the  exclusive  jurisdiction  of  the  probate  court  to 
settle  or  administer  estates  cannot  be  taken  over  by  the  federal  court. 
This  is  the  general  rule.  See  the  following :  Byers  v.  McAuley,  149 
U.  S.  608,  13  Sup.  Ct  906,  37  L.  Ed.  867;  Farrell  v.  O'Brien,  199 
U.  S.  89,  25  Sup.  Ct.  727,  50  L.  Ed.  101 ;  IngersoU  v.  Coram,  211  U. 
S.  335,  29  Sup.  Ct.  92,  53  Li.  Ed.  208;  Waterman  v.  Canal-Louisiana 
Bank  Co.,  215  U.  S.  33,  30  Sup.  Ct.  10,  54  L.  Ed.  80. 

These  authorities  are  against  complainant's  contention.  They  hold 
that  the  power  and  duty  of  a  probate  court  to  administer  estates  and 
settle  accounts  of  personal  representatives  caxmot  be  interfered  with, 
and  that,  when  jurisdiction  is  taken  by  a  federal  court  to  establish  a 
l^fatee's  or  heir's  right  or  title,  complainant  must  then  be  remitted  to 
the  probate  court  for  the  purpose  of  participating  in  the  administra- 
tion and  settlement  on  the  basis  of  the  right  thus  established. 

An  order  may  be  entered  sustaining  this  motion.  An  exception  may 
be  noted  on  behalf  of  complainant. 


DU  PONT  V.  DU  PONT  et  aL 

(District  Court,  D.  Delaware.    April  12,  191T.) 

No.  .940. 

I.  CoBPORATioNs  <&=»317(5) — OmcEBS— Bkbaoh  or  Dtrrr. 

The  president  and  largest  stockholder  of  a  large  and  proeperouB  pow- 
der maiMifaeturlng  company  on  leurlng  for'  an  extended  absenoe  on  ac- 
count of  111  bealth  left  with  the  vice  president,  who  then  became  acting 
president,  a  proposal  to  sell  to  the  company  a  large  block  of  his  stock 
with  a  view  to  Its  resale  at  the  same  price  to  Important  employte.  The 
vice  president  submitted  the  proposal  to  the  finance  committee,  consisting 
tben  of  htmself  and  two  others :  bat  the  others  objected  to  the  price  and 
suggested  a  lower  one,  as  the  committee  did  also  In  Us  report  to  the  direc- 
tors, which  was  approved,  requesting  the  vice  president  to  take  the  matter 
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up  further  with  the  president.  This  he  did  by  correspondence,  bnt  did  not 
advise  the  president  of  the  grounds  of  objection  to  his  offer  nor  of  the  coun- 
ter proposal,  and  after  several  letters  had  passed  the  president  directed 
that  his  offer  be  withdrawn.  The  vice  president  did  not  show  the  corre- 
spondence to  the  other  members  of  the  committee,  nor  to  the  directors, 
even  when  requested  to  do  so,  nor  did  he  Inform  them  of  the  claim  made 
by  the  president  In  his  letters  that  because  of  large  war  orders  for 
munitions  already  secured  and  to  be  secured,  of  which  be  was  la  posi- 
tion to  know,  the  stock  was  worth  considerably  more  than  the  price 
asked,  whldi  he  made  only  becaiise  of  his  belief  that  at  that  time  it 
was  good  policy  to  have  the  employes  financially  Interested  In  the  com- 
pany, and  that  within  a  few  months  the  value  of  the  stock  would  still 
further  Increase,  which  proved  to  be  the  case.  On  being  asked  the  prog- 
ress of  the  negotiations,  the  vice  president  claimed  that  the  offer  had 
been  unconditionally  rejected  by  the  company  and  had  therefore  been 
wlthdravra.  Shortly  afterward  the  vice  president  and  associates, 
through  a  corporation  organized  by  them,  and  without  the  knowledge 
of  the  officers  or  stockholders  of  the  company,  other  than  those  inter- 
ested with  them,  bought  all  the  stock  of  the  president,  who  was  stlU 
absent,  paying  for  the  common  stock  $40.  a  share  above  the  price  at 
which  It  was  offered  to  the  company.  In  order  to  finance  the  purchase, 
they  borrowed  several  million  dollars  from  banks  In  New  York  which 
were  depositories  of  the  company,  and  the  deposits  of  such  banks  were 
on  tbe  next  day  largely  Increased  from  payments  received  on  muni- 
tions contracts.  Held,  In  a  suit  by  stockholders  against  sudi  purchasers, 
that  the  evidence  sustained  tlie  allegations  of  complainants  that  the  vice 
president  while  acting  as  representative  of  the  company  purposely  with- 
held from  it  and  from  the  president  Important  Informatlain  which  It  was 
his  duty  to  disclose;  that  he  and  his  associates  also  used  the  credit 
and  funds  of  the  company  as  an  aid  .In  financing  their  purchase ;  and 
that  the  company  had  the  right  at  Its  election  to  take  over  the  stock 
purchased,  at  the  price  paid,  and  to  require  an  accounting  for  all  divi- 
dends received  thereon. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  {  1408.] 

2.  OoKPOBATioHS    ®=>426(12)  —  Peauduuent    Acts    of    OmcaSES  —  Ratdfica- 
noN. 

Strong  objection  having  been  made  by  other  stockholders  after  the 
purchase  became  known,  the  vice  president  and  his  associates,  after  hav- 
ing at  first  refused  to  sell  the  stock,  stated  that  they  would  consider 
an  offer  to  purchase  by  the  company  subject  to  certain  specified  condi- 
tions and  a  resolution  that  such  an  offer  be  made  was  referred  by  the 
directors  to  the  finance  committee  for  recommendation.  A  motion  in 
the  conunittee  to  recommend  the  passage  of  the  re80lutl<m  failed  to 
carry,  and  it  was  reported  back  without  recommendation,  and  on  a  vote 
of  the  directors  was  defeated.  Two  of  the  four  members  of  the  com- 
mittee, however,  and  nine  of  the  nineteen  directors  voting  on  the  resolu- 
tion, were  members  of  the  syndicate  or  otherwise  Interested  in  the  pur- 
chase, and  the  others  were  still  ignorant  of  the  circumstances  which 
preceded  it  Held,  that  such  action  was  not  binding  upon  the  corpora- 
tion as  a  ratification. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  J  J  1702,  1716.] 

8.   COBPOBATIONS  <S=»426(1) PnAtTDtTLENT  ACTS   OF  OFTICBBS RATUICATieif. 

No  action  taken  by  the  stoclUiolders  of  a  corporation  can  operate  as 
a  ratification  of  prior  disloyal  acts  of  its  ofllcers  or  individual  stock- 
holders, where  such  action  is  brought  about  by  their  own  votes,  or  where 
Information  as  to  the  acts  for  which  ratification  is  claimed  has  been 
wltibheld  from  other  stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §{  1596,  1702.] 
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4.  COBPOBATIONS    0=3376 — ^POWEHB — PUKCHABINO    CoBPOBATIOn'S    OWIf    STOOK. 

The  directors  of  a  New  Jersey  corporation  heli  to  have  power  under 
Its  charter  and  the  laws  of  the  state,  to  purchase  outstanding  shares 
of  its  own  stock,  where  it  had  at  the  time  current  quick  assets  more  than 
sufficient,  after  making  such  purchase,  to  pay  all  of  its  indebtedness,  in- 
cluding its  funded  debt,  without  impairing  Its  capital  paid  in. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent.  IMg.  i  1530.] 

5.  COBPOBATIONS    €=9813— DiBBCTOBS— PiDUCIART    RELATION    tO    COBPOBATION. 

A  director  of  a  corporation  stands  in  a  Mnciary  relation  which  re- 
quires him  to  exercise  the  utmost  good  faith  In  managing  the  business 
affairs  of  the  company  with  a  view  to  promote,  not  his  own  interests, 
but  the  common  Interest,  and  he  cannot  directly  or  indirectly  derive 
any  personal  benefit  or  advantage  by  reason: of  his  position' distinct  from 
his  coshareholders.  If  he  acts  for  himself  in  matters  where  his  Inter- 
est conflicts  with  his  duty,  the  law  holds  the  transaction  oonstracttvely 
fraudulent  and  voidable  at  the  election  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {  1387.] 

In  Equity.  Suit  by  Philip  P.  du  Pont,  wherein  Eleanor  du  Pont 
Perot  and  others  intervened,  as  plaintiffs,  against  Pierre  S.  du  Pont, 
Irenee  du  Pont,  Lammot  du  Pont,  Alexis  Felix  du  Pont,  John  J. 
Raskob,  Robert  Rulith  Morgan  Carpenter,  Henry  F.  du  Pont,  Eugene 
E.  du  Pont,  William  Coyne,  Harry  G.  Haskell,  Harry  F.  Brown,  John 
P.  Laffey,  E.  I.  du  Pont  de  Nemours  &  Co.,  du  Pont  Securities  Com- 
pany, and  E.  I.  du  Pont  de  Nemours  Powder  Company.  Decree  for 
complainant,  and  intervening  complainants. 

See,  also,  234  Fed.  459. 

John  G.  Johnson,  William  A.  Glasgow,  Jr.,  and  Henry  P.  Brown, 
all  of  Philadelphia,  Pa.,  and  Robert  Penington,  of  Wilmington,  t)el., 
for  plaintiffs. 

William  S.  Hilles,  of  Wilmington,  Del.,  George  S.  Graham,  of  Phil- 
adelphia, Pa.,  William  H.  Button,  of  New  York  City,  and  John  P. 
Laffey,  of  Wilmington,  Del.,  for  defendants. 

THOMPSON,  District  Judge.  Philip  F.  du  Pont,  the  original 
plaintiff,  and  Eleanor  du  Pont  Perot,  Eleuthere  Paul  du  Pont,  Archi- 
bald M.  L.  du  Pont,  Ernest  du  Pont,  Alfred  I.  du  Pont,  Francis  I. 
du  Pont,  Louis  Albert  de  Cazanove,  Jr.,  Henry  S.  Morris  and  Charles 
Ellis  Gooden,  intervening  plaintiffs,  are  stocldiolders  of  the  E.  I.  du 
Pont  de  Nemours  Powder  Company  and  E.  I.  du  Pont  de  Nemours 
&  Co.,  defendants. 

The  individual  defendants  are  stockholders  of  the  E.  L  du  Pont  de 
Nemours  Powder  Company  and  the  E.  L  du  Pont  de  Nemours  &  Co. 
and  the  du  Pont  Securities  Company,  defendant  corporations. 

The  E.  I.  du  Pont  de  Nemours  Powder  Company,  hereuiafter  re- 
ferred to  as  the  "Powder  Company,"  was  organized  in  1903,  under  the 
laws  of  the  state  of  New  Jersey.  From  December,  1914,  to  the  be- 
ginning of  this  suit,  its  authorized  capital  stock  was  $60,000,000,  of 
a  par  value  of  $100  per  share,  divided  into  250,000  shares  of  preferred 
and  350,000  shares  of  common.  There  were  outstanding  160,688 
shares  of  preferred  and  294,272  shares  of  common  stock. 

The  E.  I.  du  Pont  de  Nemours  &  Co.  is  a  corporation  organized  un- 
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der  the  laws  of  the  state  of  Delaware,  incorporated  September  4, 
1915,  and,  prior  to  the  filing  of  the  bill,  had  purchased  all  the  assets 
and  assumed  all  the  liabilities  of  the  Powder  Company,  paying  the 
Powder  Company  in  cash  $1,484,100,  $59,661700  par  value  in  deben- 
ture stock,  and  $58,854,200  in  common  stock.  All  of  the  common 
stock,  at  the  time  of'  bringing  suit,  had  been  distributed  two  for  one 
to  the  holders  of  the  shares  of  common  stock  of  the  Powder  Company. 
Since  the  incorporation  of  the  E.  I.  du  Pont  de  Nemours  &  Co.,  the 
board  of  directors  and  officers  of  the  two  companies  have  been  the 
same,  and  the  E.  I.  du  Pont  de  Nemours  &  Co.  has  "been  the  operating 
company. 

The  du  Pont  Securities  Company  is  a  corporation  organized  under 
the  laws  of  Delaware,  March,  1915,  with  a  capital  stock  of  $7,500,000. 

The  controversy  is  over  the  disposition  of  a  large  block  of  common 
and  preferred  stock  of  the  Powder  Company  purchased  by  Pierre  S. 
du  Pont  for  himself  and  certain  associates  from  T  Coleman  du  Pont 
in  February,  1915. 

In  December,  1914,  T.  Coleman  du  Pont  was  the  largest  individual 
stockholder  of  the  Powder  Company,  owning  14,599  shares  Of  its  pre- 
ferred and  63,314  shares  of  its  common  stock.  He  was  a  member  of 
the  board  of  directors,  president  of  the  company,  and  a  member  of 
its  finance  committee,  and  continued  so  to  be  up  until  March,  I^IS. 

Pierre  S.  du  Pont  was  a  vice  president'  of  the  Powder  Company,  a 
member  of  the  board  of  directors,  and  chairman  of  its  finance  com- 
mittee. 

On  December  14,  1914,  Coleman  du  Pont  went  to  Rochester,  Minn., 
to  undei^o  an  operation,  and  remained  there  until  after  March  10, 
1915.  During  Coleman's  absence,  Pierre  was  the  acting  president  of 
the  Powder  Company  and  at  the  annual  meeting  held  in  March,  1915, 
he  was  elected  its  president 

For  a  number  of  years  prior  to  December,  1914,  and  up  until  the 
beginning  of  this  suit,  Alfred  I.  du  Pont  was  a  vice  president  of  the 
Powder  Company,  a  member  of  its  board  of  directors  and  of  its  finance 
committee,  and  was  the  next  largest  individual  stockholder  of  the 
Powder  Company  owning  37,767  shares  of  its  common  st09k. 

William  du  Pont  was,  during  the  same  period,  a  vice  president,  a 
member  of  the  board  of  directors,  and  of  the  finance  committee. 

The  finance  committee  consisted  of  four  members,  namely,  Cole- 
man, Alfred  I.,  Pierre,  aiKi  William.  These  four  were  the  larglest 
stockholders  of  the  company. 

Prior  to  going  to  Rochester  in  December,  1914,  T.  Coleman  du 
Pont  made  an  offer  to  sell  to  the  company  20,700  shares  of  its  com- 
mon stock  at  $160  a  share  for  the  purpose  of  distributing  the -same 
among  its  more  important  employes  at  Ae  price  paid  by  the  com- 
pany. This  offer  was  presented  to  the  finance  c<»nmittee  and  con- 
sidered by  it  at  a  meeting  on  December  23,  1914;  Pierre,  Alfred  I., 
and  William  being  present. 

On  February  &,  1915,  Pierre  purchased  for  himself  and  his  as- 
sociates, John  J.  Raskob,  treasurer,  Irenee  du  Pont,  Lammot  du  Pont 
and  R.  R.  M.  Carpenter,  all  of  them  directors  and  some  of  them  vice 
.presidents  of  the  Powder  Company,  and  A.  Felix  du  Pont,  all  of  the 
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holdings  of  Coleman,  namely,  63,314  shares  of  common  stock  at  $200 
per  share  and  14,599  shares  of  preferred  stock  at  $85  a  share. 

Briefly  stated,  the  plaintiffs  charge  in  their  bill :  That  at  the  meet- 
ing of  the  finance  committee  on  December  23,  1914,  the  entire  com- 
mittee was  in  favor  of  the  purchase  of  the  stodk,  but  Alfred  and  Wil- 
liam considered  $160  per  share  too  hig^  a  price  to  pay  and  considered 
that  the  company  was  not  justified  in  paying  more  than  $125  per  share 
for  the  stock  at  that  time.  That  a  resolution  was  passed  to  that  effect 
which  Pierre  was  instructed  to  communicate  to  Coleman's  agent,  L. 
L.  Dunham,  and  that  the  duty  rested  upon  Pierre  to  continue  negotia- 
tions with  Coleman  for  the  purchase.  That,  from  that  time  until  the 
purchase  by  Pierre  and  his  associates,  the  stock  was  rapidly  increas- 
ing in  value  owing  to  large  contracts  made  with  European  nations 
at  war  for  the  supply  of  explosives,  and  the  duty  on  the  part  of  Pierre 
of  continuing  negotiations  and  of  giving  to  thie  company  the-  benefit 
of  his  negotiations  for  the  purchase  was  still  existing  when  he  pur- 
chased all  of  Coleman's  stock  for  himself  and  his  associates  on  Febru- 
ary 28,  1915.  That  Pierre  concealed  from  the  finance  committee  and 
the  Powder  Company  information  relative  to  the  negotiations  for  the 
said  stock  and  concealed  from  Coleman  the  true  attitude  of  the  finance 
committee,  and  thereby  kept  the  other  members  of  the  finance  com- 
mittee, the  board  of  directors  of  the  company,  and  Coleman  du  Pont 
in  ignorance  of  facts  which  were  within  his  knowledge,  and  which 
it  was  his  duty  to  disclose,  and  that  he  thereby  was  enabled  to  acquire 
the  stock  for  himself  and  his  associates,  when  the  opportunity,  at 
least,  to  purchase  tlie  stock  should,  in  the  performance  of  his  duty, 
have  been  presented  to  the  finance  committee  and  the  board  of  di- 
rectors, with  a  full  disclosure  of  all  the  information  in  his  possession 
in  relation  to  the  negotiations  witfi  Coleman  and  in  relation  to  the 
increase  in  the  business  of  the  company,  which  affected  the  value  of 
the  stock.  That  Pierre  du  Pont  and  his  associates  would  not  have 
been  able  to  make  the  purchase  involving  nearly  $14,000,000  without 
the  aid  of  the  credit  of  the  company,  and  that  he  and  his  associates 
tised  their  official  position  and  facts  within  their  knowledge  relative 
to  the  financial  business  of  the  company  in  obtaining  the  credit  neces- 
sary to  consummate  the  transaction. 

The  defendants  contend  that  the  action  of  the  finance  committee 
on  December  23,  1914,  was  a  final  rejection  of  Coleman's  offer  to 
sdl  20,700  shares  of  common  stock,  and  thereupon  all  negotiations 
with  him  were  at  an  end,  and  that  Pierre  had  no  further  duty  of 
negotiating  the  purchase  for  the  company  and  was  at  liberty  to  negoti- 
ate and  purchase  the  stock  for  himself  and  his  associates;  that,  in 
arranging  for  the  purchase  of  the  stock,  Pierre  and  his  associates  were 
fully  able,  upon  their  own  credit  and  by  the  use  of  the  stock  purchased 
from  Coleman  and  certain  of  their  own  stock  as  collateral  to  finance 
the  transaction,  to  purchase  the  stock  and  in  fact  did  so  without  in 
any  way  using  the  credit  of  the  company  and  their  official  positions 
with  the  company  to  obtain  a  loan  of  the  necessary  funds  to  carry 
through  the  purchase. 

[  1  ]  A  fundamental  fact  to  be  determined,  therefore,  is  whether  the 
effect  of  what  was  done  at  the  meeting  of  the  finance  committee  oq 


Digitized  by 


Google 


PXJ  PONT  V,  DU  PONT  103 

December  23,  1914,  was  a  rejection  of  the  oflFef  of  T.  Coleman  du 
Pont,  or  whether  its  effect  was  to  instruct  Pierre  to  make  a  counter 
offer  to  Coleman  of  $125  per  share  and  to  continue  the  negotiations. ' 
The  following  resolution  appears  upon  the  minutes  of  the  meeting 
of  December  23d: 

"Purchase  of  Common  Stock  Owned  by  Mr.  T.  C.  du  Pont. 

"Mr.  P.  S.  dn  Pont  presented  a  letter  from  Mr.  T  C.  dn  Pont,  offerlnjc 
to  sell  20,700  shares  of  common  stock  of  this  company  at  $180  per  Bbare; 
After  discusalon,  It  was  moved  And  carried  (Mr.  P.  S.  du  Pont  voting  In  the 
negative)  that  Mr.  P.  S.  du  Pont  be  instructed  to  advise  Mr.  L.  L.  Dunham, 
attorney  for  Mr.  T.  O.  du  Pont,  that  we  do  not  feel  justified  in  paying  more 
than  $12S.00  per  sbare  for  this  stock." 

Alfred  du  Pont  testified  that,  when  the  resolution  was  offered  and 
adopted,  it  contained  the  words  "at  this  time,"  and  William,  du  Pont 
testified  that  it  contained  the  word  "now,"  or  some  equivalent  ex- 
pression, so  that  the  latter  part  of  the  minute  should  have  read  that 
"we  do  not  feel  justified  in  paying  more  than  $125,  per  share  for  this 
stock  at  this  time  (or  now)." 

It  appears  that  the  minutes  of  the;  finance  committee  were  examined 
and  signed  by  Pierre  and  Alfred,  which  seems  to  lend  some  weight 
to  Pierre's  denial  that  the  words  "now"  or  "at  this  time"  were  part 
of  the  resolution  as  presented,  but  William's  recollection  of  the  resolu- 
tion as  presented  agrees  with  Alfred's. 

There  was  a  meeting  of  the  board  of  directors  of  the  Powder  Com- 
pany on  December  30,  1914,  at  which  a  report  of  the  finance  commit- 
tee, dated  December  24,  1914,  was  presented,  containing  the  follow- 
ing statement: 

"Purchase  of  common  stock.  An  offer  was  received  from  Mr.  T.  O.  du 
Pont  to  sell  20,700  shares  of  the  common  stock  of  this  company  at  $160  per 
share.  The  committee  expressed  the  feeling  that  we  are  not  Justified  In 
paying  more  than  $125  per  sbare  for  tluit  stock  and  a^iked  Mr.  P.  S.  du 
Pont  to  take  the  matter  up  with  Mr.  T.  C.  du  Pont  further." 

The  report  was  "accepted  and  ordered  filed"  and  "approved,  ratified 
and  confirmed"  by  the  board  of  directors  on  December  30,  1914. 

In  connection  with  whart  occurred  at  the  finance  committee's  meet- 
ing, the  letters  of  Coleman  du  Pont  and  what  occurred  between  Pierre 
and  Alfred  prior  to  the  meeting  throw  some  further  light  upon  what 
was  the  real  action  of  the  committee. 

On  December  7,  1914,  Coleman  wrote  to  Pierre  as  follows : 

"Mr.  P.  S.  du  Pont,  Vice  President — Dear  Sir:  As  you  know  I  have  al- 
ways felt  those  In  responsible  positions  In  our  company  should  be  encouraged 
to  become  Importantly  Interested  in  the  commoa  stock,  and  I  have,  as  you 
know,  always  thought  well  of  the  common  stock  and  put  a  higher  figure 
on  it  than  .you  hav&  I  think  It  well  worth  185  toda^  and  think  It  will  go 
to  190  to  200  before  the  year  1015  is  many  months  old.  This  ownership  of 
the  common  stock  by  the  leading  men  is  of  so  much  Importance  to  the  com- 
pany that  as  a  member  of  the  finance  committee  (the  company  having  cash 
away  beyond  its  requirements)  I  would  recommend  the  funds  needed  to  car- 
ry the  stock  for  those  men  be  advanced  by  the  treasury. 

"I  am  willing  to  sell  for  the  purpose  twenty  thousand  (20.000)  shares  at 
$160  per  share  ex  dividend  payable  in  say  thirty  or  sixty  days. 

"To  guide  me  I  should  like  to  have  a  suggestion  from  the  finance  com- 
mittee, or  a  committee  appointed  t>y  them,  as  to  how  It  should  be  dla^buted. 


Digitized  by 


Google 


104  2i42  TBDBRAL  BBPORTBB 

"Inasmndi  as  Important  men  associated  wiOi  ns  have  askofl  me  to  veil 
them  some  stock,  I  should  like  to  have  a  pron^it  answer  from  the  finance 
committee  to  enable  me  to  reply." 

(Then  follows  a  similar  offer  to  the  president  of  the  Hercules  and  Atlas 
Companies.) 

This  offer  of  Coleman  was  orally  communicated  by  Pierre  to  Al- 
fred, and  he  expressed  himself  to  Pierre  as  entirely  in  favor  of  its 
acceptance.  Pierre  then  gave  to  Coleman  a  memorandum  of  the  em- 
ployes of  the  company  to  whom  he  su^ested  that  the  company  should 
resell  without  consultation  with  the  other  members  of  the  finance  com- 
mittee.   Coleman  then  sent  to  Pierre  the  following  letter: 

"December  14,  1914. 

"Mr.  P.  S.  du  Pont,  Building — Dear  Sir:  I  have  given  a  great  deal  of 
thought  to  my  letter  of  December  7  as  to  redistribution  of  this  stock,  and  my 
Judgment  Is  that  each  member  of  the  executive  committee  be  allowed  1.500 
shares.  That  the  men  whose  salary  Is  $500  a  month  and  over  wlU  be  allowed 
to  subscribe  for  three  times  the  amount  of  their  salaries.  This  makes  a  total 
according  to  the  memorandum  yon  left  with  me  of  20,700  shares.  I  am  will- 
ing to  furnish  the  other  700  shares,  or  the  company  can  do  this,  as  In  your 
judgment  seems  advisable. 

"I  suggest  you  make  this  announcement  some  time  prior  to  the  23d  ot  this 
month  as  I  think  It  has  some  advantage. 

"As  I  am  going  away  to-day  and  do  not  know  how  long  I  wlU  be  gone, 
I  have  left  the  matter  In  Mr.  L.  L.  Dunham's  hands.  He  can  come  to  Wll- 
mlngrton  and  see  you  uima  rec^pt  of  telegram  from  you. 

"Tours  very  truly,  T.  O.  du  Pont." 

On  December  14,  1914,  Alfred  wrote  to  Pierre  as  follows: 
"B.  L  du  Pont  de  Nemours  Powder  Company. 

"December  14,  1914. 

"Mr.  P.  S.  du  Pont,  V.  P.,  Building— Dear  Sir:  After  glring  the  question 
of  purchasing  a  certain  large  block  of  du  Pont  common  further  considera- 
tion, I  believe  that  160,  the  price  you  talked  of,  Is  tno  hl|^  150  would  be 
purchasing  it  on  a  6  per  cent,  basis  and  160  a  6  per  cent.  This  ia  toe  low 
a  rate  for  the  company  to  Invest  Ita  spare  funds,  and  furthermore  if  it  were 
offered  to  any  of  our  employes  it  would  not  be  sufltdently  attractive  at 
that  price.  I  see  no  objection  to  the  company  purchasing  this  stock,  but 
the  question  of  price  Is  one  of  great  Importance  owing  to  the  large  invest- 
ment. I  would  suggest  that  no  declsloa  as  to  the  actual  price  be  given  the 
present  owner  until  the  finance  committee  has  had  ample  time  to  think  the 
matter  over  and  discuss  it  together. 

"Yours  truly,  Alfred  I.  dn  Pont,  Vice  President." 

On  December  21,  1914,  Alfred  wrote  Pierre  the  following  letter: 
"E.  I.  du  Pont  de  Nemours  Powder  Company. 

"December  21  1914. 

"Mr.  P.  S.  du  Pont,  V.  P.,  Bnlldlng—Dear  Sir :  I  find  that  I  made  an  »- 
ror  in  writing  to  you  under  date  of  December  14  regarding  the  purchase  of 
a  certain  large  block  of  du  Pont  common  stock  In  stating  that  ISO  would  be 
purchasing  It  on  a  6  per  cent,  basis.  I  presume  the  discrepancy,  was  noted 
by  you  as  It  should  have  been  133  and  not  150. 

"I  doubt  whether  the  Investment  of  the  company's  surplus  earnings  by  the 
finance  committee  on  a  basis  even  as  high  as  6  per  cent  could  be  Justified. 
In  other  words,  If  the  company  Is  unable  to  Invest  Its  surplus  earnings  at 
a  rate  better  than  the  stodtholders  ml^t  themselves,  they  might  contend 
that  these  earnings  should  be  distributed  In  the  form  of  a  dividend.  I 
presume  that  this  matter  will  be  discussed  at  our  next  finance  meeting,  on 
December  30. 

"Tours  truly,  Alfred  L  dn  Pont,  Vice  President" 
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From  the  testhnony  it  appears  that,  during  the  discussion  in  the 
meeting,  Pierre  was  in  favor  of  purchasing  the  stock  for  $160  a  share. 
Alfred  was  also  in  favor  of  the  purchase,  but  took  the  position  that 
that  price  was  too  high  ftx  the  ccsnpany  to  pay  in  view  of  the  dividend 
of  8  per  cent,  then  being  paid  and  suggested  $125  per  share  as  being 
the  limit  in  price  which  the  company  ought  to  pay.  William  was  in 
favor  of  the  purchase,  but  agreed  with  Alfred's  idea  that  the  invest- 
ment could  not  be  defended  on  a  return  of  less  than  approximately 
6V^  per  cent,  and  that  $125  per  share  was  all  that  should  be  paid  for 
tiie  stock.  The  letters  from  Coleman  to  Pierre  of  December  7th  and 
14th  were  not  shown  to  Alfred  or  William.  All  three  of  the  members 
of  the  finance  committee,  therefore,  were  in  favor  of  the  purchase  of 
the  stock  at  the  tune  of  the  meeting  and  during  the  discussion.  Nei- 
ther Alfred  nor  William  knew  of  what  was  stated  in  Coleman's  letters 
to  Pierre,  except  the  bare  fact  that  an  offer  had  been  made  of  20,700 
shares  for  distribution  among  the  more  important  employes  at  $160  a 
share,  and  both  Alfred  and  William  were  willing  to  pay  $125  a  share 
for  the  stock. 

Alfred  testifies: 

"I  suggested,  after  the  reBOlntlon  had  been  passed,  that  In  conveying  this 
Information  to  Mr.  Dunham  that  he  tell  Mr.  Dunham  to  soggeet  to  Mr.  T. 
C.  du  Pont  that  If  he  could  keep  the  offer  open  a  month  or  two  longer  w& 
might  be  able  to  Increase  the  price  offered  for  the. stock."  , 

Piierre  du  Pont  testifies  that  he  has  no  recollection  of  Alfred  saying 
anything  of  that  kind  and  "is  sure  he  had  no  such  instructions."  Al- 
fred's testimony  is  clear  and  positive.  The  latter  part  of  Pierre's 
statement  is  evasive.  In  the  absence  of  any  explicit  and  unevasive  de- 
nial by  Pierre,  I  find  as  a  fact  that  Alfred  made  the  suggestion  to 
which  he  testified.     , 

As  the  resolution  stands,  it  is  not  on  its  face  either  an  acceptance  or 
rejection  of  Coleman's  offer,  but  contains  an  expression  of  opinion  of 
which  Coleman  was  to  be  informed  by  Pierre,  through  Dunham,  that 
the  committee  did  not  feel  justified  in  paying  more  than  $125  per  share 
for  the  stock.  The  report  to  the  board  of  directors  on  December  30tb 
°  justifies  the  conclusion  that  the  conunittee  did  not  refuse  to  accept 
Coleman's  offer.    It  is  there  stattd: 

"The  committee  expressed  the  feeling  that  we  are  not  Justifled  In  paying 
more  than  $125  per  share  tar  that  stock  and  asked  Mr.  P.  S.  dn  Pont  to  take 
the  matter  up  with  Mr.  T.  C.  d«  Pont  further." 

Pierre  testified  as  follows  as  to  what  he  reported  to  Dunham : 

"XQ.  Did  you  tell  him  then  that  the  matter  was  finally  ended?  A.  I  re- 
ported what  the  committee  had  directed  me  to  report 

"XQ.  Did  you  tell  him  the  matter  was  finally  ended?  A.  I  did  not  In 
those  words.  I  told  him  the  committee  refused  to  accept  the  offer,  which 
was  exactly  the  same  thing. 

"XQ.  And  then  and  there,  wltii  the  stating  of  that,  he  and  yon  understood 
the  thing  was  ended,  did  you?  A.  I  understood  that  that  was  all  there  was 
to  say.  That  was  the  last  of  my  negotiation  with  L.  I*  Dunham  on  the  sub- 
ject." 

If  the  intention  of  the  finance  committee  was  that  Dunham  was  to  be 
informed  that  the  offer  had  been  rejected  and  that  was  the  end  of  the 
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matter,  it  is  difficult  to  understand  why  they  should  report  that  Mr. 
P.  S.  du  Pont  had  been  asked  "to  take  the  matter  up  with  Mr.  T.  C. 
du  Pont  further."  It  is  clear  that  there  was  no  intention  on  the  part 
of  the  finance  committee  expressed  in  the  minutes  that  the  matter  of 
the  purchase  of  the  stock  should  be  ended  by  Pierre  informing-  Dun- 
ham that  the  committee  refused  to  accept  the  offer.  According  to 
Pierre's  testimony,  and  he  was  the  only  one  who  could  testify  upon  the 
subject  except  Dunham,  who,  for  some  unexplained  reason,  was  not 
called  as  a  witness,  the  price  of  $125  per  share  was  not  stated  to  Dun- 
ham, but  he  was  informed  that  the  offer  had  been  rejected  and  nothing 
more.  Pierre  was  not  instructed  to  inform  Dunham  or  Qileman  that 
the  offer  of  $160  per  share  had  been  rejected,  but  to  inform  him  of  the 
views  of  the  finance  committee  upon  the  value  of  the  stock  and  to  take 
up  further  with  Coleman,  i.  e.,  for  further  negotiation,  the  proposi- 
tion pending  before  the  committee  whether  or  not  it  should  purchase. 
To  take  a  matter  up  further  surely  cannot  mean  to  bring  it  to  an  end. 
The  language  implies  a  continuing  commission  to  take  up  the  matter  in 
the  future  for  further  discussion  or  negotiation.  It  is  not  language 
that  would  be  used  in  the  ordinary  course  of  business  affairs  to  convey 
the  meaning  of  brii^ing  what  had  been  pending  to  a  finality  by  the  re- 
jection of  an  offer.  Alfred  and  William  are  positive  in  their  testimony 
that,  when  the  resolution  was  offered  in  the  finance  committee,  the 
words  "at  this  time,"  or  some  equivalent  expression,  were  added,  and, 
m  view  of  all  the  surrounding  circumstances,  it  is  foimd  as  a  fact  that 
language  of  that  significance  was  contained  in  the  resolution.  The  fact 
that  the  minutes  were  examined  by  Alfred  and  signed  by  him  may  well 
be  explained  by  the  absence  of  any  cause  at  that  time  for  him  to  sup- 
pose that  the  instructions  to  Pierre  would  be  the  subject  of  controversy. 
It  was  not  the  case  of  dealing  with  one  at  the  time  an  adverse  party,  but 
of  joint  action  of  directors  for  the  benefit  of  the  company.  In  the  light 
of  the  surrounding  circumstances,  however,  and  the  language  set  out 
in  the  minutes  in  connection  with  the  mstructions  to  Pierre  to  take 
the  matter  up  further,  it  makes  little  difference  whether  the  resolution 
contained  those  words  or  not,  for  upon  its  face  it  is  not  a  finality  as  a 
rejection  of  Coleman's  offer.  An  expression  of  the  value  of  property 
so  fluctuating  in  price  as  stocks,  and  especially  the  stock  of  a  company 
in  the  position  in  which  the  Powder  Company  was  at  that  time,  could 
not  be  regarded  as  applying  to  any  time  but  the  time  at  which  the  offer 
was  considered ;  but  such  expression  of  opinion  could  not  be  construed 
as  a  direction  to  Pierre  to  inform  Dunham  that  the  offer  was  rejected. 
It  was  in  effect  a  counter  offer  of  $125  at  that  time  with  directions  to 
Pierre  to  make  that  offer  and  report  back  to  the  committee.  Was 
Pierre's  conduct  such  as  to  relieve  him  of  any  further  duty  to  the  com- 
pany so  that  he  was  free  to  act  in  the  interests  alone  of  himself  and  his 
associates? 

Pierre,  as  we  have  seen,  did  not  inform  Dunham,  nor  in  his  subse- 
quent correspondence  with  Coleman  did  he  inform  him,  of  the  feeling 
of  the  majority  of  the  finance  committee  as  to  the  value  of  the  stock, 
although  he  knew  that  the  opinion  of  Alfred  and  William  of  the  value 
of  the  stock  was  based  upon  the  fact  that  the  company  was  Uien  pay- 
ing a  dividend  of  but  8  per  cent.,  and  that  therefore  the  prife  of  $160 
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a  share  would  make  it  bring  but  a  5  per  cent,  return  in  dividends,  jind 
that  the  price  of  $125  a  sh^e  was  suggested  upon  an  investment  basis 
of  6V^  per  cent.  And  he  did  .not,  by  showing  Alfred  or  William  Cole- 
man's letter  of  December  7th,  inform  them  of  Coleman's  opinion  as 
stated  in  that  letter : 

"I  think  It  well  worth  185  to-day  and  ihlnlc  It  wfll  go  to  190  to  200  before 
the  year  1915  is  many  months  old." 

-  It  surely  would  have  been  of  advantage  to  the  company  to  have  the 
other  members  of  the  finance  committee  informed  of  the  opinion  of  its 
president,  who,  with  Pierre  as  acting  president,  was  in  the  best  position 
to  know  all  about  its  business  and  its  prospects,  that  its  stock  was  worth 
at  that  time  $25  a  share  more  than  the  price  at  which  he  was  offering 
it,  and  that  during  the  following  12  months  it  would  be  worth  $40  a 
share  more ;  and  it  would  have  been  to  its  advantage  for  Coleman  to 
know  that  the  price  of  $125  a  share  suggested  by  the  finance  committee 
was  based  up6n  the  present  dividend  rate,  and  that  Pierf'e  had  not 
placed  before  the  committee  Coleman's  opinion  of  its  present  and  pro- 
spective value.  Alfred  and  William  were  not  informed,  when  such  in- 
formation would  have  been  of  advantage  to  the  company,  of  the  con- 
tents of  Coleman's  letters  of  December  7th  and  14th,  except  so  much  as 
was  stated  to  them  by  Pierre  at  the  meeting  of  December  23d,  nor  did 
they  know  of  other  correspondence  concerning  Coleman's  offer  which 
passed  between  Pierre  and  Coleman  between  the  time  of  the  meeting 
and  the  time  of  .Pierre's  purchase  of  the  stock  pn  February  28,  1915. 
And  there  is  no  evidence  that  Coleman  ever  knew  of  the  feeling  of  the 
finance  committee  as  to  the  value  of  the  stock  on  December  23,  1914, 
until  he  received  that  information  in  a  letter  from  Alfred  dated  Feb- 
ruary 16,  1915,  written  at  a  time  when  Pierre  was  negotiating  for  the 
purchase  of  the  stock  for  himself  and  his  associates  at  a  price  of  $200 
per  share. 

There  is  nothing  in  the  evidence  to  show  that  Dunham  reported  to 
Coleman  upon  the  subject  of  the  stock,  but  it  does  appear  that  Pierre 
did  "take  the  matter  up  further"  with  Coleman,  without,  however,  in- 
forming him  of  the  true  position  of  the  finance  committee  or  the  rea- 
sons for  that  position.    On  January  4, 1915,  he  wrote  to  Coleman : 

"T.  0.  du  Poot,  President,  Rochester,  Minnesota — Dear  Coleman:  I  have 
been  Intending  to  write  yon  about  the  reception  of  your  proposition  by  the 
flnanoe  committee.  Unfortunately,  Alfred,  who  had  approved  the  plan  be- 
fore you  went  away,  got  somewhat  crosswise  in  the  meeting  and  I  think  it 
wise  to  let  the  matter  rest  for  the  moment ;  preferably  until  I  can  see  you, 
before  taking  any  other  step.  I  am  sorry  and  provoked  that  the  proiKsltion 
did  not  go  through,  for  I  feel  that  your  offer  was  a  generous  one  and  should 
have  had  more  considerate  treatment;  but,  like  many  other  things,  the 
final  result  cannot  be  obtained  quickly.    •    •    • 

"Xour  affectionate  cousin,  Pierre  S.  du  Pont,  Vice  President" 

This  letter  shows  that  Pierre  understood  that  he  was  to  take  the  mat- 
ter up  further,  and  the  letter  does  not  inform  Coleman  nor  does  it  con- 
tain any  intimation  that  the  oiler  had  been  rejected,  but  it  does  not 
give  Coleman  the  information  which  Pierre  knew  the  committee  in- 
tended him  to  have  concerning  their  opinion  of  the  price  of  the  stock, 
nor  docs  it  inform  him  that  the  committee  was  not  informed  of  his 
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views  as  to  its  value  on  December  23d  or  its  prospective  value  during 
1915.    To  this  letter,  Coleman  replied  as  follows : 

"St.  Mary's  Hospital,  January  6,  1915. 

"Dear  Pierre:  This  Is  my  first  letter,  a  note  yesterday  to  the  kids  was 
somewhat  shaky  as  is  this,  but  I  hc^pe  you  can  read  it. 

"I  am  sorry  that  Alfred  has  taken  the  petition  you  Indicate  and  too,  that 
It  has  passed  the  1st  of  Jany.  as  to  have  made  the  announoonient  at  Xmas 
seems  to  me  would  hare  been  much  more  value  to  us  from  the  human  na- 
ture stand  point 

"After  talking  to  you  I  told  some  New  York  bankers  that  I  would  not' 
need  the  money  that  I  had  arranged  to  get  from  them,  as  I  had  made  a 
more  permanent  arrangement,  but  can  I  feel  sure  fix  this  when  I  get  back. 
Periia4)s  It  would  be  well  for  me  to  withdraw  the  proposition,  If  you  think 
so  do  It,  I  of  course  know  Alfred  has  some  ulterior  motive  In  mind,  as  he 
has  tried  to  do  what  he  could  agin  me  at  every  opportunity,  but  this  we 
both  know,  and  1  always  take  it  into  consideratloii.    •    •    • 

"I  think  licw  Dunham  will  be  able  to  look  after  everything  In  the  way  of 
equitable  finances,  until  I  get  bnck,  even  with  the  dianged  conditions;  If 
not  he  will  let  me  know  and  I  will  write  you.    •    •    • 

"Your  attec  cousin,  Coleman." 

This  letter  informed  Pierre,  if  he  had  not  been  informed  before, 
that  Coleman  was  relying  upon  the  sale  for  the  purpose  of  obtaining 
money  which  he  had  formerly  arranged  to  get  from  some  New  York 
bankers,  and  when  Coleman  authorizes  him  to  withdraw  the  proposi- 
tion, if  it  is  well  to  do  so,  he  is  still  allowed  by  Pierre,  with  the  respon- 
sibility upon  him  of  correctly  informing  Coleman  as  to  the  action  of 
the  committee,  to  continue  in  ignorance  of  the  real  situation  and  to 
base  Alfred's  attitude  in  getting  "somewhat  crosswise  in  the  meeting" 
upon  some  ulterior  motive  upon  his  part.  He  writes  'to  Coleman  on 
January  9,  1915: 

"Coleman  du  Pont,  President,  Rochester,  Minnesota — ^My  Dear  Coleman: 
I  was  very  happy  to  receive  your  letter  of  January  6th,  particularly  as  It 
was  in  your  own  handwriting,  indicating  that  you  are  feeling  much  bet- 
ter.   •    •    • 

"I  feel  you  must  be  much  disappointed  In  the  question  of  the  stock  sub- 
scription. I  used  my  best  Judgment  In  not  trying  to  force  the  situation. 
Possibly  I  could  have  put  it  through  by  insisting,  but  at  gre:it  risk  of  hav- 
ing the  other  side  pitted  against  me ;  that  might  have  complicated  the  whole 
plan  for  good  and  all.'  As  It  remains  now,  I  feel  that  the  proposition  is  open 
for  reconsideration  at  your  option,  of  course.  Willie  (meaning  William  du 
Pont)  Is  away  at  present,  but  will  be  back  in  a  couple  of  weeks ;  at  which 
time  I  will  take  up  the  work  again,  unless  I  have  word  from  you  to  the 
contrary.  My  judgment  is  that  the  deal  will  go  through  this  time.  •  •  • 
"Your  affectionate  cousin,  Pierre  S.  du  Pout,  Vice  President." 

Coleman  then  wrote  to  Pierre  as  follows :  .. 

"Rochester,  Minn.,  1/11/15- 
"Dear  Pierre:    •    •    •    Your  letter  Just  received  and  I  was  very  glad 
to  get  It    •    •    * 

"As  to  stock  subscription  I  believed  It  was  a  good  thing  for  the  Co.,  when 
I  made  the  offer  and  made  a  price  that  I  thought  low,  but  I  concede  that  I 
have  always  placed  a  higher  value  on  the  stock  than  ethers,  I  did  It  for 
the  good  of  the  new  committee,  but  am  not  anxious  from  a  selfiaih  standpoint 
to  carry  it  out  ezcept  for  the  good  of  the  Co.  and  that  Is  more  important 
than  personal  reasons. 

"If  yon  feel  It  a  good  thing  for  the  Co.  talk  to  Willie  and  do  It  If  not  don't 
It  may  make  some  diff  In  my  equitable  finances  but  I  think  not  that  is  I 
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tMnk  can  make  mme  arrangement  wbto  I  get  back  Uiat  I  cftno^leS  befotti 
leaving  ao  use  your  own  judgment.    •    •    • 

"Your  aff.  coujsin,  Coleman." 

On  January  14,  1915,  Pierre  replied  to  this  letter  as  follows: 

"Mr.  T.  0.  du  Pont,  Kodiester,  Minnesota — My  Dear  Coleman:  •  •  • 
As  to  the  stock  offer:  In  Willie's  absebce  I  shall  do  nothing.  He  will  be 
here  In  a  week  and  I  will  try  to  get  some  action.  If  this  Is  not  possible  it 
will  mean  that  the  question  of  value  of  the  stock  was  not  uppermost  in  tbeif 
minds.  If  not  Anally  accepted  would  you  approve  making  an  offer  direct 
to  the  m«i?  I  should  think  that  a  financing  suitable  to  you  might  be  ar- 
ranged. I  am  quite  sure  that  they  would  like  to  take  the  stock,  but  do  not 
feel  in  position  to  say  anything  while  you  are  negotiating  with  the  company. 
No  one  but  the  executive  committee  and  directors  know  of  the  offer  as  far 
as  I  know.  The  board  of  course  knew  it  through  the  minutes  of  the  finance 
committee. 

"Your  affectionate  cousin,  Pierre  S.  du  Pont." 

This  letter  of  Pierre's  makes  it  clear  that  he  knew  that  the  offer  for 
Coleman's  stock  had  not  been  rejected,  and  that  at  the  time  the  letter 
was  written  the  negotiations  between  Coleman  and  the  company  were 
still  pending. 

When  Pierre  says :  "In  Willie's  absence  I  shall  do  nothing.  He  will 
te  here  in  a  jveek  and  I  will  try  to  get  some  action.  If  this  is  not  pos- 
sible it  will  mean  that  the  qnestion  of  value  of  the  stock  was  not  upper- 
most in  their  minds"-— he  was  evidently  referring  to  what  Coleman  said 
in  his  letter  of  January  11th  about  price,  but  he  still  omitted  telling 
Coleman  that  Alfred  and  William  thought  that  the  stock  was  worth 
but  $125  on  December  23d.  If  the  facts  stated  to  Coleman  had  been 
known  to  them  and  it  had  been  made  known  to  Coleman  that  the  reso- 
lution offered  in  the  committee  did  make  it  apparent  that  the  price  was 
what  was  uppermost  in  their  minds,  it  surely  would  have  been  of  ad- 
vantage to  tiie  company  in  the  negotiations  that  were  pending,  in  view 
of  the  immense  increase  in  the  business  of  the  company,  which  will  ap- 
pear later,  and  its  influence  upon  the  value  of  the  stock.  Meanwhile, 
Coleman,  on  January  15th,  wrote  as  follows: 

"Hodbester,  Minnesota,  January  15,  1915. 

"Dear  Pierre :  Thinking  over  the  stock  offer  matter :  I  still  think  It  an 
advantage  to  the  company,  but  in  view  of  Alfred's  position  I  think  it  best 
to  withdraw  it  if  the, finance  committee  has  not  accepted  my  proposition; 
when  I  get  home  we  can  talk  it  over  and  if  best  I  can  renew  it,  but  it  seems 
very  unbusinesslike  to  leave  It  In  its  present  condition. 

"Of  course  If  you  have  talked  to  WlHle  or  are  in  any  way  committed  that 
iiettleB  it,  I  will  carry  out  any  statement  you  have  made  on  the  other  band 
if  you  have  not  made  any  my  Judgment  is  to  withdraw  it,  again  if  you 
have  any  good  reason  for  not  doing  so  let  me  know  your  position.    •    •    • 
"Tour  affectionate  cousin,  Coleman  du  Pont." 

Coleman  ihen  sent  to  Pierre  the  following  telegram : 

"January  17,  1916. 
"Rochester,  Minnesota,  P.  S.  du  Pont,  Wilmington. 

"Letter  of  14th  received.  If  you  are  not  committed  vrlthdraw  my  offef. 
Will  wrlta  Coleman  du  Pont" 

When  Coleman  wrote  his  letter  of  January  15th,  in  which  he  states 
lie  thinks  it  best  to  witiidraw  the  offer  "in  view  of  Alfred's  position," 
Imt  leaves  the  matter  to  Pierre's  judgment,  he  had  not  received  Pierre'a 
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letter  of  the  14th.  Moreover,  not  having  been  informed  by  Pierre  that 
the  failure  to  accept  his  offer  was  based  upon  the  value  of  the  stock  on 
December  23d,  and  neither  of  the  other  members  of  the  finance  com- 
mittee having  any  knowledge  of  the  negotiations  or  the  withholding  of 
information  from  him,  Coleman  now  concludes  to  withdraw  the  offer 
if  Pierre  is  not  committed,  but  says : 

"When  I  get  home  we  can  talk  it  over  and  1£  best  I  can  reneiw  It,  but  It 
seems  very  unbusinesslike  to  leave  it  In  its  present  condition." 

Upon  having  received  Coleman's  letter  of  the  15th  and  telegram  of 
the  17th,  Pierre  wrote  him  as  follows : 

"January  18,  1016. 

"Mr.  T.  C.  du  Pont,  Kahler  Hotel,  Rochester,  Minnesota — My  Dear  CJole- 
man:  Yours  of  the  15th  has  Just  come  to  hand.  I  have  not  talked  with 
Willie  alone,  as  he  has  been  absent  a  couple  of  weeks  and  will  not  return 
for  another  week.  However,  as  he  supported  Alh^  in  the  stock  proposal, 
I  feel  that  I  have  obtained  his  opinion,  but  I  had  hc^ed  that  they  would 
both  swing  around  at  our  nest  meeting.  There  la,  of  course,  no  commitment ; 
but  I  think  there  will  be  some  disappointment,  as  I  believe  that  the  membenr 
of  the  executive  committee  were  anxious  to  take  the'  stock.  Of  course,  no 
others  than  the  executive  committee  and  the  board  know  of  the  offer,  but  I 
am  sure  that  all  the  men  would  like  to  make  the  subscription,  if  the  offer 
was  made  to  them.  I  will  of  course  do  nothing  further  until  1  am  authorized 
by  you.  , 

"Nothing  new  has  turned  up  since  the  last  writing.  We  have  not  yet 
heard  from  the  large  order  for  Russia;  though  to-morrow  is  the  last  day. 
I  will  write  you  later  what  we  hear. 

"Your  affectionate  cousin,  Pierre  S.  du  Pont." 

The  correspondence  between  Coleman  and  Pierre  up  to  this  point 
shows  that  the  offer  of  Coleman  was  not  rejected  and  was  not  so  con- 
sidered by  Pierre,  and  it  shows  that  Pierre  did  not  regard  Coleman's 
telegram  as  a  definite  and  final  withdrawal  of  his  offer,  but  construed  it 
in  the  light  of  Coleman's  statement,  "When  I  get  home  we  can  talk  it 
over  and  if  best  I  can  renew  it."  Pierre  says,  "I  will,  of  course,  do 
nothing  further  until  I  am  authorized  by  you." 

It  is  impossible  to  reconcile  Pierre's  insistence  that  the  offer  was 
finally  rejected  on  December  23d«  with  his  own  declarations  in  his  cor- 
respondence with  Coleman,  and  it  is  significant  of  the  fact  that  he  did 
^  not  even  at  this  point  intend  to  construe  Coleman's  letter  and  telegram 
of  January  15th  and  17th,  respectively,  as  final  instructions  to  withdraw 
the  offer,  that  he  did  nothing  about  withdrawing  the  offer,  and  did  not 
report  the  fact  that  the  offer  was  withdrawn  to  the  finance  committee. 
The  only  construction  which  can  be  put  upon  his  conduct  up  to  that 
time,  which  harmonizes  with  the  resolution  of  tiie  committee,  the  re- 
port to  the  board  of  directors,  his  correspondence  with  Coleman,  and 
his  subsequent  conduct,  is  that  he  had  at  that  time  the  intention  of 
concealing  from  the  finance  committee  the  fact  that  he  was  negotiating 
with  Coleman  and  of  taking  the  position  with  them  that  he  understood 
that  the  offer  had  been  rejected  on  December.  23d ;  of  keeping  Coleman 
in  ignorance  of  the  attitude  of  the  finance  cMnmittee  and  at  the  same 
time  keeping  the  negotiations  open  with  Coleman  and  the  matter  in 
such  position  that,  in  case  the  opportunity  arose,  he  might  take  advan- 
tage of  the  negotiations  for  his  own  benefit  rather  than  that  of  the 
company.     Coleman,  in  the  meanwhile,  replied  on  January  19th  ta 
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Pierre's  letter  to  him  of  Jaiiuafy  14th,  ifi  which  Pierre  had  snggested 
that,  "If  this  (some  action  upon  William's  return)  is  not  possible  it  will 
mean  that  the  question  of  value  of  the  stock  was  not  uppermost  in 
their  minds" : 

"Boch«8ter,  Minnesota,  Jan.  19,  1918. 

"Mr.  P.  S.  du  Pont,  Wilmington,  Del.— Dear  Pierre :  Upon  receipt  of  your 
letter  of  the  14tli,  I  telegraphed  you,  'Letter  fourteenth  received.  If  you  are 
not  committed  withdraw  my  offer.    Will  write,'  which  Is  now  confirmed. 

"Inaemudi  as  Christmas  and  Janaary  flrst  are  pest  I  don't  thlntc  two  or 
tbree  more  months  will  thake  any  difference,  and  in  my  mind  It  would  be 
snch  a  good  thing  for  the  young  men  to  have  a  stock  Interest  that  I  am  sure, 
we  can  arrange  for  them  to  take  It  without  It  being  purchased  by  the  com- 
pany, through  one  of  the  New  York  banks,  probably  the  Bankers'  Trust  Com- 
pany, but  I  believe  if  this  is  left  until  I  get  home  we  can  work  It  ovt  better. 

"I  note  by  ttie  WUmington  papers  of  a  few  days  ago  that  conunon  stock 
was  selling  at  165  to  160.  With  the  outlook  and  the  orders  ahead  I  can't 
understand  why  the  prediction  In  my  letter  to  you  that  the  stock  would  be 
180  even  200  during  the  first  few  months  of  ]915,  is  not  being  falflUed. 

"I  note  that  the- total  orders  are  something  over  140,000.000  with  $10,000,- 
000  more  In  prospect,  mot  counting  the  two  partially  payable  in  bonds.  These 
shonld  certainly  make  the  dividend  50  per  cent  on  1915  and  1916  and  lOlT 
which  should  make  .the  stock  easily  worth  20O.  At  any  rate,  I  feel  sure  we 
can  work  out  some  plan  that  will  be  beneficial  to  tbe  important  men  in  the 
company  and,,  therefore,  beneficial  to  the  company,  just  as  soon  as  I  get 
t>ack  home. 

"Speaking  from,  memory,  you  or  some  one  told  me  that  Alfred  considered 
the  common  stock  worth  300 ;  therefore  the  price  was  not  the  reason  for  his 
<!hang>ng  his  mind  aft^  I  le^  Delaware. 

"Your  letters  are  all  fully  appreciated,  but  there  Is  nothing  going  on  at 
this  end  of  the  Una  give  me  the  opportunity  of  writing  much  in  reply. 

"Your  affectionate  coaslii^  Coleman  du  Pont" 

"Hiis  letter  and  the  telegram  of  the  17th  should  be  considered  in  the 
light  of  Coleman's  ignorance  of  the  position  of  the  finance  committee 
and  Pierre's  concealment  from  Alfred  and  William  of  the  correspond- 
ence between  himself  and  Coleman  and  concealment  from  them  of 
Coleman's  ignorance  of  the  position  of  the  committee  io  relation  to  the 
price  of  the  stock  on  December  23d. 

In  Pierre's  letter  of  January  14th  he  puts  to  Coleman  the  suggestive 

question:  ... 

"If  not  Anally  accepted  woold  you' approve  making  an-<Aer  direct  to  the 
m«t?    I  should  think  that  a  financing  suitable  to  you  ml^t  be  arranged." 

Thus  the  first  suggestion  of  not  selling  to  the  company  came  from 
Pierre  at  a  time  when  it  was  his  duty  to  keep  the  negotiations  alive 
for  ^e  company.    Coleman  replies  io  the  letter  of  January  19th : 

"I  am  sure  we  can  arrange  for  them  to  take  it  without  it  being  purchased 
fty  the  company,  through  ohe  of  the  New  York  banl<s,  probably  the  Bankers' 
^l^st  Company,  but  I  believe  if  this  U  left  until  I  get  Home  we  can  work 
it  out  better." 

Then  on  January  20,  1915,  Coleman  wrote  to  Pierre  in  answer  to 
Pierre's  letter  of  the  18th: 

"Rochester,  Minn.,  Jany.  20, 1915. 

"Dear  Pierre:  Tours  18th  received  this  a.  m.  and  I  am  sure  we  can  work. 
out  stniie  plan  on  my  rebuihi  that  Will  acoomplirix  what  ,we  want  I  can- 
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not  nndenstand  why  the  otber  two  should  not  bare  taken  advantage  of  the 
offer  and  let  the  Co.  help  the  men  on  whom  the  success  mo^  depend.    •    •    • 
"Regards  to  all, 

"Your  aff.  cousin,  Coleman." 

If  Pierre  had  given  Coleman  the  information  which  it  was  his  duty 
to  give  him  and  had  given  Alfred  and  William  the  information  contain- 
ed in  his  correspondence  with  Coleman,  Coleman  would  have  under- 
stood their  position  and  they  would  have  understood  that  of  Coleman. 
Coleman  would  not  then  have  been  under  the  impression  that  tliey  did 
not  want  to  take  advantage  of  the  offer  and  let  the  company  help  th« 
men,  and  that  in  order  for  the  sale  to  be  beneficial  to  the  company,  it 
would  be  necessary  to  work  out  some  plan  upon  his  return  1^  which 
the  men  could  take  the  stock  through  some  outside  method  of  financ- 
ing, as  suggested  to  him  by  Pierre. 

On  January  25,  1915,  Pierre  wrote  to  Coleman : 

"Mr.  T.  Coleman  du  Pont,  Rochester,  Mlnnesota^-My  Dear  Coleman:  On 
my  return  Jrom  New  Tork,  where  I  have  been  for  a  couple  of  days,  I  find 
your  letter  and  am  glad  to  hear  from  you  again.  I  am  sure  that  some  plan 
of  advantage  can  be  worked  out  when  we  next  meet  A  couple  of  days  ago 
Alfred  suggested  to  me  that  the  finance  committee  take  up  the  quesOon  of 
selling  treasury  stock  to  our  Important  men.  What  would  you  think  of  such 
a  plan?  I  do  not  know  what  he  has  In  mind,  but  suppose  something  similar 
to  your  offer,  excepting  at  a  lower  price.  I  do  not  think  it  need  Interfere 
with  your  arrangement  If  you  desire  to  put  it  through  also." 

(Then  follows  some  Information  In  relation  to  supplying  powder  for  the 
British  government  through  J.  P.  Morgan  ft  Co.,  who  had  been  appointed 
financial  agents  for  the  purchase  of  supplies.  He  then  relates  an  interview 
with  a  Mr.  Kraftmeler  upon  the  subject  of  protecting  the  Allies  from  the 
possible  danger  of  Interests  Inimical  to  them  getting  control  of  the  Powder 
Company  through  purchase  of  Its  stock.    He  then  resumes:) 

"Your  predictions  as  to  the  common  stock  hare  been  nearly  realised.  John 
Raskob  tells  me  this  morning  that  the  price  has  reached  $188/190. 

"It  is  difficult  to  judge  of  the  effect  of  earnings  by  the  extraordinary  busi- 
ness. In  the  neighborhood  of  100  per  cent,  seems  a  fair  guess.  That  amount 
reinvested,  say,  on  a  10  per  cent  basis  would  mean  a  permanent  Increase  of 
10  per  cent  on  the  earnings.  Eventually  this  can  be  ftccomidlshed,  so  I 
think  It  would  be  fairer  to  count  on  5  or  6  per  cent  for  the  first  couple  ot 
years.  My  Judgment  is  that  we  will  be  warranted  In  resuming  a  12  per  cent 
dividend  basis  for  this  year.  I  have  another  reason  for  advocating  this,  that 
I  am  quite  thoroughly  persuaded  it  wlU  be  a  mistake  to  publish  our  quarterly- 
statement  this  year." 

He  then  states  at  length  his  reasons  for  not  publishing  the  state- 
ment, and  adds: 

"The  following  are  the  figures  on  total  sales,  to  date: 

Quantity,  pounds 

Cannon 33,291,000 

Rifle : 7,952,200 

Guncotton .' 8,772,000 

Triton    6,984,375 

Total    ^ 66,999,676 

"In  addition  to  the  above  we  have  offers  for  14,027,500  lbs. 

"Your  affectionate  cousin,  Pierre  S.  du  Pont" 

■   In>this  letter  Coleman's  proposal  to  sell  his  stock  is  still  under  con- 
nderation,  and  it  appears  that  the  stock  on  January  25di  had  risea 
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to  the  price  of  188  or  190  on  the  market.    It  also  shows  what  was 
Pierre's  judgment  of  the  dividend-earning  value  of  the  stock. 

The  conversation  with  Mr.  Kraftmeier,  referred  to  in  the  fore- 
going letter,  was  later  the  subject  of  discussion  between  Pierre  and 
Alfred,  and  the  sup;estion  was  made  that  Pierre,  Alfred,  William, 
and  Coleman  deposit  their  stock  for  the  purpose  of  preventing  what 
seems  to  have  been  feared  by  Mr.  Kraftmeier,  and,  in  pursuance  of 
that,  Pierre  wrote  Coleman  as  follows : 

"January  28,  191S. 

"Mr.  T.  C.  du  Font,  Rocbeater,  Iflnnesota — My  Dear  Ooleman :  In  talking 
ov«r  the  Kraftmeier  rumor  with  the  finance  oommlttee,  It  was  suggested  that 
we  four  large  stedUioldera  place  our  stodc  together  for  a  period  of  time  cover- 
ing this  extraordinary  war  condition  with  an  agreement  that  the  certificates 
woold  not  be  sold  or  used  as  collateral  unless  by  common  consent.  I  do  not 
think  It  was  intended  to  mean  that  any  indiridual  would  be  forbidden  to  use 
his  certificates  without  consent  of  the  others.  In  my  opinion  it  would  be  bet- 
ter to  agree  that  one  oonld  not  use  his  certificates  unless  the  others  knew 
about  it  Alfred  proposed  that  any  loans  that  might  be  now  outstanding  with 
do  Pont  stock  as  collateral  could  be  taken  up  by  the  company  and  thus  enable 
each  indivldiial  to  carry  out  the  plan.  The  company  could  not  suffer  by  this  as 
they  cannot  put  out  within  a  reasonable  time  their  large  cash  balance  at  more 
than  ordinary  interest.  Surely  with  company  stock  as  collateral  would  be 
more  than  safe.  After  suggesting  this  plan  Alfred  stated  he  had  no  loan  on  his 
stodc.  In  a  way  that  suggested  a  proposal  for  a  show-down.  WlUie  then 
stated  tliat  he  had  no  loans.  I  said  that  I  had  none.  As  tar  as  I  know  neltber 
was  acquainted  with  the  other's  position  up  to  that  moment  Tbey  then 
asked  me  to  communicate  with  you  to  see  if  you  would  approve  of  the  plan  as 
outlined.  Personally,  I  tiUnk  it  a  good  idea,  as  our  ability  to  state  positively 
that  control  of  the  stock  was  absolutely  safe  would  put  our  foreign  orders  in 
much  better  position.  Our  business  with  the  side  of  the  Allies  is  so  large 
now  it  may  mean  to  them  the  turning  point  of  the  war.  It  is  therefore,  of 
the  utmost  importance  that  they  know  our  situation.  If  you  approve  the 
plan  and  are  in  position  to  have  Lou  Dunham  put  it  through,  It  would  be  a 
very  good  thing  to  teU  Mr.  Kraftmeier  that  we  have  determined  to  do  this  in 
order  to  assure  our  customers  of  the  true  position. 

"Xour  affectionate  cousin,  Pierre  S.  du  Pont." 

To  this  Coleman  replied: 

"Boobester,  Minn.,  Jan.  31,  1915. 
"Dear  Pierre :  I  am  in  receipt  of  your  letter  of  January  28th,  in  regard  to 
depositing  stock  and  am  sending  the  answer  through  Lew  in  same  mail,' if  it  is 
not  inconsistent  with  what  he  has  done  since  I  left  and  the  statement  I  made 
from  memory  correspond  with  the  record  be  will  take  or  mall  it  to  you.  I 
have  been  out  of  touch  with  the  details  left  in  Lew's  hands  so  long  that  this  is 
only  ftilr  to  lilm  and  me,  neither  do  I  care  to  give  you  ancient  history. 
"Tour  aff.  cousin,  Coleman  du  Pont." 

Pierre  and  Alfred  had  some  discussion  on  January  23d,  and  Pierre 
testified  that  at  that  time  be  told  Alfred  that  Coleman's  ofter  had  been 
"turned  down"  by  William  and  Alfred  on  December  23d.  Alfred 
denies  that  Pierre  made  this  statement  to  him  on  January  23d,  and 
states  that  he  had  no  conversation  with  Pierre  on  the  subject  of  Cole- 
man's offer  until  February  10th,  on  which  date  there  was  a  meeting 
of  the  finance  committee  at  which  Pierre,  Alfred,  and  William  wert 
present.  The  evidence  bears  out  Alfred's  statement.  Alfred  testi- 
fied as  follows  in  relation  to  what  occurred  at  that  meeting : 

"Am  I  was  about  to  leave  the  room,  I  remarked  to  Mr.  P.  S.  du  Pont,  'How 
are  the  negotiations  for  the  Gotenan  du  Pont  stock  progressing  r    He  re- 
242  F.— 8 
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marked  to  me,  'Why,  tbey  are  all  off.'  I  said,  'Since  wbenT  I  had  not  been 
Informed  that  they  had  been  called  off.  He  said,  "They  were  called  off 
shortly  after  you  and  Mr.  William  du  Pont  turned  down  his  offer  In  Decem- 
ber.' I  said,  'But  the  offer  was  not  turned  down.'  I  said,  "There  was  merely 
a  difference  of  opinion  as  to  price,  and  it  was  my  onderstandlng  that  you 
were  to  convey  to  T.  C.  du  Pont  through  Mr.  Dunham  the  information  of  the 
tact  that  we  believe  the  price  that  he  demanded  for  the  stock,  of  $160  a 
share,  to  be  excessive,  and  we  suggested  9125  a  share  as  a  proper  price  for  the 
stock  at  that  time.'  Mr.  P.  S.  du  Pont,  said:  'That  was  not  my  nnderstand- 
ing.  My  understanding  was  that  you  turned  down  Mr.  T.  G.  du  Font's  offer 
definitely.'  I  appealed  to  Mr.  William  du  Pont,  who  was  seated  across  the 
table,  within  a  few  feet  of  me,  and  I  asked  him  whether  his  understanding 
was  consistent  with  my  own.  He  said  it  was.  I  then  said  to  Mr.  P.  S.  du 
Pont,  'There  seems  to  have  been  some  misunderstanding  as  to  the  position 
taken  by  Mr.  William  du  Pont  and  myself  as  to  the  meeting  in  December,  and 
I  desire  to  have  this  matter  cleared  up.'  I  said,  'You  have  unintentionally 
misinformed  Mr.  T.  G.  du  Pont,  and  I  suggest  that  Mr.  William  dn  Pont 
and  I  write  to  Mr.  T.  C.  du  Pont  setting  forth  our  views.'  Mr.  P.  S.  du 
Pont  agreed  that  that  would  be  an  excellent  course  to  pursue.  Thereupon  I 
asked  Mr.  P.  8.  du  Pont  If  he  would  kindly  send  me  such  correspondence  as 
had  passed  between  himself  and  Mr.  Dunham  or  Mr.  T.  C.  du  Pont  In  refer- 
ence to  the  action  of  the  finance  committee  on  the  date  of  December  23,  1914. 
so  that  I  might  be  fully  Informed  as  to  predaely  what  he  said  and  before  I. 
In  turn,  placed  my  view  before  Mr.  T.  O.  du  Pont  He  kindly  said  that  he 
would  do  so.  I  also  asked  him  if  he  would  please  send  ooiries  to  Mr.  WUUam 
du  Pont,  so  that  in  the  event  of  his  desiring  to  write  to  Mr.  T.  O.  du  Pont,  be 
would  be  fully  Informed  and  could  do  so.  That  was  all  that  took  place,  as  I 
remember,  at  that  meeting." 

Upon  this  matter,  William  du  Font's  testimony  is  as  follows: 

"Q.  After  that  meeting  of  the  finance  committee,  vrhea  was  the  first  time 
that  you  heard  any  discussion  or  talk  about  the  proposition  of  Mr.  T.  Coleman 
du  Pont?    A.  In  February,  the  meeting  held  In  February. 

"Q.  About  what  time  in  February  can  you  tell  usT  A.  I  should  think  It 
was  the  second  Wednesday  In  February. 

"Q.  That  would  be  about  the  10th?  A.  I  suppose  so.  Meetings  of  the  fi- 
nance committee  were  held  on  the  second  Wednesday  of  each  month. 

"Q.  Who  were  present  at  that  meeting  of  the  finance  committee  In  Feb- 
ruary that  you  speak  of?  A.  Mr.  P.  S.  du  Pont,  Mr.  Alfred  I.  du  Pont,  and 
myself. 

"Q.  What  reference  was  made  to  the  offer  of  Mr.  T.  Goleman  dn  Pont  at 
that  time?  A,  Mr.  Alfred  I.  du  Pont  asked  how  the  negotlatlona  were  com- 
ing on'. 

"Q.  Whom  did  he  ask?   A.  Mr.  Pierre  8.  du  Pont 

"Q.  What  did  he  reply?  A.  As  near  as  I  can  recall,  he  replied  that  tbey 
were  off. 

"Q.  Did  Mr.  Alfred  I.  du  Pont  say  anything  to  him  abont  It  further?  A. 
He  asked  why  they  were  off,  and  Mr.  P.  S.  du  Pont  replied,  I  think,  througn 
the  action  of  the  finance  committee.  I  am  not  quite  clear  about  what  the 
words  used  were. 

"Q.  Was  that  the  substance  of  It?    A.  31iat.  was  the  substance  ct  It,  yes. 

"Q.  Then  what  did  Mr.  Alfred  du  Pont  say,  If  anything?  A.  He  said  that 
was  not  his  recollection.  He  asked  me  If  it  was  my  recollection.  I  said,  I<o, 
it  was  not  supposed  to  have  been  final. 

"Q.  Did  Mr.  Alfred  du  Pont  tell  him  what  he  thought  the  finance  committee's 
action  was?    A.  Yes. 

"Q.  What  did  he  tell  him,  if  you  recall,  ^ther  in  substance  or  words?  A. 
I  could  not  recall  the  words.  He  told  him  that  the  offer  made  before  had 
not  been  a  declination  in  any  sense,  simply  it  had  been  a  countercrffer. 

"Q.  Then  did  you  hear  Mr.  Alfred  du  Pont  ask  him  anything  about  any 
communication  that  he  made  to  Mr.  T.  C(Heman  du  Pont  on  tlw  aubject,  aak 
him  for  any  letters?   ▲.  He  asked  for  aamk  letten,  X  think. 
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"Q.  Mr.  Alfred  dn  Pont  did?    A.  Yes. 

"Q.  Did  he  make  any  suggestton  at  that  meeting  as  to  what  he  would  do 
or  what  you  should  do  with  regard  to  it?  A.  He  suggested  be  would  write  to 
Mr.  T.  C.  du  Pont 

"Q.  Alfred  did?    A.  Yeg. 

"Q.  Did  he  make  any  suggestion  as  to  what  you  should  doT  A.  I  think  be 
did.    1  think  he  suggested  I  should  write. 

"Q.  Did  you  after  that  write  to  Mr.  Coleman  du  Pont?    A.  No,  I  did  not. 

"Q.  Why  not?  (Objected  ta  Objection  overruled.  Exception  noted  for 
defendants.) 

"Q.  State  why  you  did  not  write  Mr.  Coleman  du  Pont  A.  I  understood 
Mr.  Coleman  du  Pont  was  a  very  ill  man,  and  did  not  think  he  was  in  a 
physical  condition  to  be  bothered  with  the  matter." 

On  February  11,  1915,  Pierre  wrote  to  Alfred  and  William  as  fol- 
lows : 

'T.  S.  du  Pont,  Wilmington,  Del. 

"February  11,  1816. 

"Messrs.  Alfred  I.  du  Pont,  William  du  Pont,  Building— Gentlemen:  I 
am  Inclosing  herewith  a  copy  of  my  letter  addressed  to  Mr.  T.  O.  du  Pont  and 
copy  of  his  reply  on  the  subject  of  depositing  stock.  In  talking  with  you 
yesterday  I  bad  not  in  mind  that  the  letter  to  me  contained  so  little  con- 
cerning his  point  of  view.  The  letter  to  Dunham,  which  I  read  but  of  which 
I  have  no  copy,  gave  me  the  impression  he  did  not  care  to  go  into  the  matter, 
tot  1  wrote  htm  afterwards:  'In  view  of  your  letters,  I  propose  stating  to  the' 
finance  committee  that  you  are  not  In  position  to  take  advantage  of  offers  to 
loon  money  and  that  you  do  not  care  to  deposit  stock  at  this  time.' 

"I  think,  however,  this  answers  the  question  fully.  If  there  is  anything  you 
wish  to  add  to  my  letter,  I  shall  be  glad  to  have  you  send  it  direct  dr  for- 
ward it  to  me. 

"Very  truly  yours,  P.  B.  du  Pont" 

The  letters  inclosed  and  sent  to  Alfred  and  William  were  the  letters 
of  January  28,  1915,  from  Pierre  to  Coleman  and  Coleman's  reply  of 
January  31,  1915,  in  relation  to  the  Kraftmeier  incident  and  the  pool- 
ing of  stock.  It  is  apparent  that  they  had  nothing  whatever  to  do 
with  the  offer  for  the  sale  of  Coleman's  stock.  The  question  of  Cole- 
man's pooling  his  stock  had  been  previously  disposed  of,  so  Pierre 
could  not  have  supposed  that  what  Alfred  wanted  was  the  correspond- 
ence between  Pierre  and  Coleman  in  regard  to  that  arrangement. 
Pierre  admitted  at  the  trial  that  he  knew  what  letters  Alfred  wanted,, 
but  sent  the  others  inadvertently  or  because  he  was  not  in  the  habit  of 
sending  Alfred  his  private  correspondence.  The  reference  in  the  let- 
ter of  February  11th  to  the  conversation  "yesterday"  shows  that  Al- 
fred's testimony  and  William's  as  to  the  date  when  Pierre  told  thent 
the  offer  of  Coleman  had  been  "turned  down"  was  correct.  The  fol- 
lowing day  Alfred,  finding  the  letters  in  relation  to  Coleman's  stock 
offer  were  not  sent  him,  wrote  to  Pierre  as  follows : 

"February  12,  1913. 

"Mr!  P.  S.  du  Pont,  V.  P.,  Building — Dear  Sir:  I  have  your  letter  of  Feb- 
ruary 11th,  addressed  to  Mr.  William  du  Pont  and  myself,  inclosing  copy  of 
letter  wrlttoi  to  Mr.  T.  Q.  du  Pont  under  date  of  January  2Stb,  and  his 
reply  to  you,  under  date  of  January  31st.  These  letters  refer  to  my  sug- 
gestion that  the  four  largest  stockholders  deposit  their  stock  under  a  common 
guardianship  during  the  present  emergency.  The  letter  which  I  had  particu- 
larly in  mind  was  the  one  yon  wrote  Mr.  T.  C.  du  Pont,  regarding  his  stock 
offer.  There  seemed  to  be  a  misunderstanding  as  to  the  position  which  Mr> 
WilUam  du  Pont  and  I  took  regarding  this  offer  to  Mr.  T.  O.  du  Pont    la 
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order  that  Mr.  T.  G.  dn  Pont  may  have  no  misunderstanding  as  to  onr  position 
In  the  matter,  I  should  like  a  copy  of  this  letter  sent  to  Mr.  William  du  Pont 
and  myself,  for  our  Information. 

"Very  truly  yours,  Alfred  I.  du  Pont,  Vice  President." 

To  this  letter  Pierre  did  not  reply.  The  evidence  irresistibly  forces 
the  conclusion  that  there  was  a  deliberate  intention  on  Pierre's  part 
to  conceal  from  Alfred  and  William  the  correspondence  which  would 
have  disclosed  the  true  state  of  facts  and  disproved  Pierre's  statement 
that  the  offer  had  been  "turned  down"  on  December  23d. 

Coleman,  not  having  heard  further  from  Pierre  concerning  the 
sale  of  the  stock,  wrote  him  the  day  after  Alfred  had  asked  for  the 
correspondence  in  relation  thereto,  as  follows : 

"Rochester,  Minn.,  Feb.  13,  1915. 

"Mr.  P.  S.  du  Pont,  Wilmington,  Del. — ^Dear  Pierre :  I  got  a  little  too  gay 
last  T^eek  and  liave  been  on  the  'blink'  for  five  or  six  days,  but  am  getting 
along  all  right  now. 

"The  more  I  have  thought  of  the  stock  questloD  the  more  I  tielleve  with 
what  little  Information  I  have  that  the  common  stock  should  reach  2S0  and  may 
reach  300.  If  this  is  true,  the  men  who  are  now  at  the  helm  and  actually 
doing  things  should  make  the  profit  as  between  to-day's  figure  and  that  figure; 
it  will  be  by  far  the  best  thing  that  can  happen  to  the  company.  So  clear  I 
am  that  this  is  the  right  time  to  get  diem  interested  that  I  am  willing,  figuring 
as  surely  as  I  can  tliat  this  stock  will  go  much  higher,  to  let  go  for  the  bene- 
fit of  the  men  who  are  working,  which,  of  course,  means  the  benefit  of  the 
company,  20,000,  80,000  or  even  40,000  siiares  at  to-day's  market,  which  I 
assimie  is  about  200.  As  to  the  details  of  workhig  this  out  I  am  entirely 
willing  to  leave  this  to  yon  and  Lew. 

"If  much  time  is  desired  the  price  should  t>e  higher.  If  the  arrangement  for 
cash  payment  is  made  through  banks  there  should  be  no  Increased  price.  la 
order  to  get  time  when  we  purchased  the  company  originally  what  we  gave 
to  lie  allowed  time  amounted  to,  I  t>eUeve,  over  one  hundred  per  cent,  ia- 
creased  price,  this  1)ecause  the  element  of  chance  must  necessarily  come  in. 

"Of  course,  I  am  only  using  my  best  Judgment  In  this  matter,  but  I  am 
willing  and  strongly  urge  that  the  heads  of  departments  and  younger  members 
of  the  f&mily  become  most  interested  in  the  common  stock.    «    •    • 

"Your  aff.  cousin,  Coleman  du  Font" 

It  appears  from  Pierre's  letter  to  Alfred  and  William  of  February 
11th  that  Coleman  was  not  in  a  position  to  take  advantage  of  offers 
to  loan  money  nor  did  he  care  to  deposit  the  stock  at  that  time.  His 
offer  to  sell  20,000,  30,000  or  even  40,000  shares  at  about  200  may  be 
read  in  connection  with  what  he  had  previously  said  in  his  letters 
about  arranging  means  through  the  sale  of  his  stock  to  raise  money 
which  otherwise  he  would  be  obliged  to  arrange  with  bankers  in  New 
York. 

Coleman,  being  still  without  information  as  to  the  attitude  of  the 
finance  committee  concerning  the  sale  of  his  stock,  now  comes  for\vard 
with  an  offer  to  sell  the  major  part  of  his  holdings  at  $200  per  share. 
Alfred  and  William  were  never  informed  by  Pierre  of  the  offer  con- 
tained in  Coleman's  letter  of  February  13th  ngr  knew  of  its  existence 
until  the  letter  was  produced  at  the  trial.  Alfred  being  in  ignorance 
of  Coleman's  opinion  of  the  value  of  his  stock  and  Coleman  being  in 
ignorance  of  Alfred's  and  William's  attitude  towards  his  offer  in  De- 
cember, Alfred  wrote  to  Coleman  as  follows: 
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"Ffebmary  16.  1916. 

"Mr.  T.  0.  du  Pont,  Bochester,  Minn.— Dear  Sir:  At  a  meeting  of  the 
finance  committee,  held  some  time  in  December,  Mr.  P.  8.  du  Pont  brought  to 
the  attention  of  the  committee  your  wish  to  dispose  of  twenty  thousand  shares 
of  common  stock  of  the  Powder  Company  at  $160.00  per  share  with  the  sug- 
gestion that  same  be  redistributed  upon  some  liberal  basis  among  the  more  im- 
iportant  of  the  company's  employes. 

"The  committee  were  in  accord  with  your  general  idea;  vie.  the  purchase 
from  you  of  20,000  sharea  of  stock,  and  I  belleye  were  also  a  unit  on  the 
^Int  of  a  redistribution  of  at  least  a  portion  of  this  stock  to  the  company's 
employes,  upon  some  plan  to  be  subsequently  defined. 

"The  one  point,  on  which  there  seemed  to  be  a  dlfFerence  of  opinion,  was  the 
question  of  price.  The  iwsitiou  which  I  took  on  this  point,  and  which  I  believe 
was  similar  to  the  one  maintained  by  Mr.  William  du  Pont,  was  that  in  pur- 
chasing  this  stock  at  the  price  suggested  by  you,  which  would  inTolve  the 
expenditure  of  $3,200,000  of  the  stockholders'  funds,  an  Inyestment  of  this 
size  by  the  finance  .committee  could  not  be  defended  on  a  return  of  less  than 
approximately  6^  per  cent  or  at  least  better  than  6  per  cent.,  and  for  this 
reason,  the  price  of  $12&jOO  or  an  investment  on  a  basis  of,  roughly,  6V& 
per  cent,  was  suggested.  It  Is  my  opinion  that  tbla  principle  should  be  the 
guiding  one  in  any  luTeatment  of  the  c(»apany's  surplus  funds,  In  lieu  of  a 
distribution  of  same. 

"Again,  in  offering  this  stock  for  subscription  to  our  employ^,  it  should 
be  made  on  an  attractive  basis,  which,  in  my  opinloo,  should  not  be  less  than 
6%  per  cent,  and,  as  the  company  cannot  attord  to  lose  on  a  transaction  of 
this  kind,  it  was  manifestly  impossible  for  It  to  purchase  stock  at  one  figure 
and  offer  11;  to  Its  employ^  at  a  lower  one. 

"I  believe  it  an  excellent  time  to  make  an  offer  of  this  character  to  the 
employes  at  as  low  a  figure  as  is  consistent  with  the  company's  interests,  in 
order  that  the  employes  may  benefit  by  any  increment  in  value,  which  the 
present  conditions  would  seem  to  indicate  as  Quite  prouable,  and  I,  further- 
more believe  that  If  the  company  can  purchase  this  stock  from  any  outside 
source,  it  would  be  better  to  acquire  it  in  tills  manner,  rather  than  issue  its 
treasury  stock  for  the  above-mentioned  purpose; 

"I  am  setting  my  position  before  you  clearly,  for  the  reason  that  1  hare 
lately  ascertained  from  Mr.  P.  S.  du  Pont  that  he  did  not  understand  my  posi- 
tion as  I  had  intended  to  present  it,  and  for  this  reason,  I  feared  that  he 
had  unintentionally  conveyed  to  you  a  wrong  impression  as  to  my  reasons 
for  advocating  the  finance  committee's  decision  in  the  matter. 

"Yours  truly,  Alfred  I.  du  Pont  Vice  President" 

On  the  same  day  that  this  letter  was  written,  a  copy  of  it  was  sent 
to  Pierre  and  William.  Alfred's  letter  was  written  for  the  purpose 
of  explaining  to  Coleman  the  position  taken  by  him  and  William  at 
the  meeting  of  December  23d;  but  Coleman,  hearing  for  the  first 
time  of  the  price  of  $125  a  share  suggested  by  the  committee  and 
having  on  the  13th  written  to  Pierre  offering  to  sell  a  large  part  of  his 
holdings  at  $200  per  share,  apparently  considers  the  letter  a  sugges- 
tion that  he  should  now  sell  at  $125  instead  of  $200  per  share,  and 
writes  Alfred  as  follows : 

"B.  I.  du  P.  de  N.  P.  Co. 

"Rochester,  Minn..  Feb.  19,  1915. 

"Mr.  Alfred  du  Pont,  Wilmington,  Del.— Dear  Alfred:  I  am  In  receipt  of 
your  letter  of  February  16lh,  and  have  read  it  several  times.  I  cannot,  how- 
ever, make  out  why  you  wrote  it. 

"To  reiterate,  the  offer  I  made  in  December  to  sell  20,000  shares  at  $160.00 
was  made,  as  Pierre  will  tell  you,  at  what  I  then  considered,  and  now  know, 
was  a  sacrifice  to  myself. 

"In  that  propoBitien,  X  stated  the  stock  would  go  to  $200.00  early  in  1915. 
Having  made  up  my  mind  that  It  was  wise  to  get  the  young  men  of  the 
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company  Interested,  T  took  the  question  up  with  Pierre,  who  ag^reed  with  me 
that  It  was  a  good  thing  for  the  younger  men  of  the  company,  and,  therefore, 
a  good  thing  for  the  compeny.  Pierre  told  me  that  you  too  had  agreed  It  was 
a  good  thing.    That  It  was  a  good  thing,  sutnegnent  events  have  proven. 

"A  few  days  after  my  operation,  Pierre  advised  me  there  was  some  mis- 
understanding In  regard  to  this  proposition  and  that  yon  were  not  prepared 
to  accept  It,  while  I  had  fully  understood  before  leaving  Wilmington  that  you 
would  accept  It 

"I  immediately  wired  Pierre  to  withdraw  the  prt^weltlon,  unless  he  was,  In 
some  way,  committed. 

"In  the  third  paragraph  of  your  letter  you  say,  "The  one  jwlnt  on  which  there 
seemed  to  be  a  difference  of  opinion  was  the  question  of  price.' 

"If  you  win  have  the  date  of  my  proposition  to  the  finance  committee  looked 
up,  you  vrill  find  that  the  then  accepted  orders,  and  the  money  In  "bur  hands, 
was  sufficient  to  make  the  stock  have  a  book  value  beyond  the  price  at 
whlrh  I  offered  It,  and  the  earnings,  by  reason  of  the  accepted  orders,  would 
make  the  6%  per  cent,  yon  mention  In  your  letter,  look  like  'a  drink  of  water.' 

"On  the  second  page  of  your  letter,  you  say,  'I  believe  It  an  excellent  time 
to  make  an  offer  of  this  cliaracter  to  the  employes  at  as  low  a  figure,  etc.' 

"To  guide  me,  won't  yon  please  advise  how  much  of  your  common  stock 
you  are  willing  to  let  go  at  this  time  to  the  important  employ^  at  xMrice 
suggested  by  you,  $125  per  share.    Probably  I  can  Join  with  you  in  an  offer. 

"The  position  that  you  take,  that  It  Is  wiser  to  buy  outstanding  stock  than 
to  Issue  new  stock,  is,  I  think,  a  correct  one. 

"I  am  really  sorry,  but  to  be  perfectly  frank  with  you,  I  cannot  understand 
the  irarpose  of  your  letter  to  me. 

"Xours  sincerely,  Ooleman  du  Poot," 

Meanwhile,  on  February  16th  or  17th,  Mr.  Dunham,  Coleman  du 
Font's  agent,  called  upon  Pierre  and  stated  to  him  that  he  had  au- 
thority to  sell  20,000  to  40,000  shares  of  Coleman's  stock.  The  terms 
of  the  offer  made  through  Dunham  were  apparently  the  same  as  those 
contained  in  Coleman's  letter  of  the  13th.  Upon  that  point  Pierre  tes- 
tifies : 

"My  recollection  of  the  letter  is  that  he  stated  he  was  still  firmly  of  the 
opinion  tbiat  it  was  a  good  thing  for  the  compeny  for  the  principal  men  of  the 
company  to  be  owners  of  a  considerable  amount  of  stock  and  for  that  pur- 
pose he  was  willing  to  sell,  I  think  20,000  to  40,000  shares.  That  was  exactly 
what  Dunham  had  stated  to  me." 

He  further  testifies  that  Dunham  was  asked  "whether,  if  T.  C.  du 
Pont  sold  a  large  amount,  say  40,000  shares,  he  would  be  willing  to 
pool  the  voting  power  with  whoever  bought  the  stock.  He  said  he 
didn't  know,  but  that  he  would  communicate  with  T.  C.  du  Pont." 

At  a  directors'  meeting  on  March  10,  1915,  Mr.  Connable,  one  of 
the  directors,  asked  the  question: 

"As  I  understand,  this  stodc  was  offered  by  Mr.  T.  C.  du  Pont  for  sale.  It 
was  offered  on  the  general  market  This  syndicate  knew  of  that  fact  and  did 
not  want  to  see  the  stock  get  into  the  hands  of  outsiders.  They  organized  a 
group  to  acquire  the  stock.    Is  that  correct?" 

Pierre  replied : 

"Not  exactly.  1  did  not  know  that  the  stock  was  actually  offered  to  any- 
body.   It  was  not  offered  to  the  syndicate.    The  syndicate  made  a  bid  for  it" 

It  is  found  as  a  fact  that  Coleman's  offer  to  sell  was  a  general  offer 
to  sell  to  any  «ne  who  would  buy,  and  that  Pierre  so  understood  it 
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On  February  17th,  having  Coleman's  letter  of  the  13th  and  Dun- 
ham's verbal  offer,  Pierre'  showed  the  letter  to  John  J.  Raskob,  the 
treasurer  of  the  company,  and  one  of  its  directors.  Later  on;  Pierre, 
Raskob,  Irenee  and  Lammot  du  Pont,  Pierre's  brothers,  R.  R.  M.  Car- 
penter, Pierre's  brother-in-law,  all  directors  of  the  company,  had  one 
or  more  conferences,  at  one  of  which  A.  Felix  du  Pont  was  present, 
the  result  of  which  was  a  decision  that  the  six  mentioned  would  en- 
deavor to  purchase  a  substantial  block  of  Coleman's  stock.  Dunham 
sent  a  telegram  to  Coleman  on  the  17th  as  follows : 

"Wire  me  If  yon  will  be  wllUngr  to  sell  40,000  shares  and  pool  balance  for 
voting  purposes.  Another  proposltloo:  Woald  you  be  willing  to  sell  entire 
holdings;    both  cash,  L.  L.  Dunham." 

Dunham  reported  to  Pierre  that  Coleman  replied  that  he  would  sell 
all  of  his  holdings,  but  would  not  pool  any  part  of  them  with  those  who 
purchased  a  part,  unless  he  knew  the  conditions  of  the  pooling  agree- 
ment. , 

As  a  result  of  the  conference,  Raskob  was  sent  to  New  York  and 
called  upon  Mr.  Porter,  representative  of  J.  P.  Morgan  &  Co.,  at  hii 
ofHce  and  endeavored  to  make  arrangements  with  him  for  a  loan  to 
enable  Pierre  and  his  associates  to  purchase  all  of  Coleman's  stock. 
At  that  time  Morgan  &  Co.  were  the  financial  agents  for  the  allied 
nations  at  war.  Through'  them,  the  Powder  Company  was  transacting 
its  business  in  the  sale  of  munitions  of  war  and  carried  a  large  deposit 
with  them.  Raskob  stated  to  Mr.  Porter  that  he  and  his  associates 
contemplated  buying  all  the  shares  of  Coleman's  stock,  including  14,- 
SOO-odd  shares  of  preferred  and  63,d00-odd  shares  of  common  at 
about  $200  per  share  for  the  common,  and  that  they  would  like  to  bor- 
row the  difference  between  approximately  $14,000,000,  the  total  pur- 
chase price,  and  the  amount  that  Coleman  would  take  as  deferred  pay- 
ment upon  a  note  to  be  given  to  him.  He  proposed  giving  as  collateral 
for  the  amount  of  the  note  which  they  would  sell  in  New  York  to  J.  P. 
Morgan  &  Co.  all  the  preferred  stock  purchased  from  Coleman  and 
an  amoimt  of  common  stock  which  would  margin  the  loan  down  to  50 
per  cent.  Mr.  Porter,  after  discussion  of  the  proposition,  left  his  of- 
fice to  make  inquiries,  and  on  his  return  told  Raskob  that  he  felt  sat- 
isfied that  at  least  $10,000,000  of  the  necessary  $14,000,000  to  buy  the 
stock  could  be  placed.  An  arrangement  finally  was  made  by  which 
Pierre  and  Raskob  were  assured  that  the  loan  could  be  obtained. 
Pierre  then  sent  to  Coleman  the  following  telegram : 

"Wilmington,  Del.,  Feb.  20, 1915. 
"T.  0.  du  Pont,  Blackstone,  Cbgo. 

"Have  arranged  final  conference  with  bankers  Tuesday  and  Wednesday  pro- 
pose purchasing  yoor  dxty  three  thousand  two  hundred  fourteen  common  at 
two  hundred  and  thirteen  thousand  nine  hundred  eighty  nine  preferred  at 
eighty  paying  eight  million  cash  and  five  million  seven  hundred  sixty  two 
thousand  in  seven  year  Ave  per  cent,  notes  of  company  to  be  formed  collateral 
on  notes  to  be  thirty  six  thousand  shares  common  stock  we  to  have  privilege 
of  paying  notes  before  maturity  also  prepared  to  close  Immediately  do  you 
accept  this  proposition  has  Dunham  full  authority  and  necessary  power  to  act 
(or  you  important  this  be  kept  conildeatlal  for  present.  t'lerro." 
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To  this  telegram  Coleman  replied  as  follows: 

"Chicago,  nL,  Fd>.  20,  1918^ 
"Pierre  S.  du  Pont,  Wllm.,  DeL 

"Telegram  received  would  rather  keep  preferred  than  sell  at  80  think  de- 
ferred payment  should  be  at  six  per  cent.  March  dividend  to  be  adjusted  have 
talked  to  Dunham  and  asked  him  to  confer  with  you  Dunham  will  be  here 
Tuesday  perhaps  you  would  prefer  to  have  me  call  yoa  up  then  leave  Wed- 
nesday. T.  O.  du  PoDt." 

Pierre  then  sent  the  following  telegram"  to  Coleman: 

"Wilmington,  Del.,  Feb.  20,  1015. 
"T.  Cioleman  du  Pont,  Blackstone  Hotel,  Ghgo. 

"We  accept  your  modifications  to  our  telegram  six  per  cent  on  deferred 
payments  and  eight  five  for  preferred  stock.  This  makes  deferred  payment  five 
million  eight  hundred  thirty  one  thousand  eight  hundred  sixty  five  dollars 
carrying  the  six  per  cent  Please  write  letter  confirming  details  will  be  settled 
with  banks  on  Tuesday.  Pierre." 

On  the  same  day  Pierre  wrote  Coleman  as  follows: 

,  "rebruary  20,  1915. 

"Mr.  Coleman  du  Pont,  Blackstone  Hotel,  Chicago,  IlL— Hy  Dear  Coleman: 
I  beg  to  confirm  my  telegram  of  to-day  and  your  phone  couTersatlcm: 
(Then  follows  recital  of  Pierre's  two  telegrams  of  February  20th.) 
"I  understand  I  have  purchased  from  you  sixty-three  thousand  two  hun- 
dred fourteen  (63,214)  shares  of  the  common  stock  of  E.  I.  du  Pont  de  Ne- 
mours Powder  Company  at  two  hundred  (200)  dollars  per  share  and  thirteen 
thousand  nine  hundred  eighty-nine  (13,080)  shares  of  the  preferred  stock  of  E. 
I.  du  Pont  de  Nemours  Powder  Company  at  eighty-five  (85)  dollars  per  share. 
Also,  you  are  to  be  paid  eight  million  (8,000,000)  in  cash  and  five  million  eight 
hundr^  thirty-one  thousand  eight  hundred  sixty-five  (5,831,865)  dollars  in  six 
per  cent.  (6%)  seven  (7)  year  notes  of  a  company  to  be  formed  to  complete 
this  transactl(Hi ;  the  collateral  on  the  notes  being  thirty-six  thousand  fonr 
hundred  fifty  (36,450)  shares  of  the  common  stock  of  B.  L  du  Pont  de  Nemours 
Powder  Company.  The  company  is  to  have  the  privilege  of  paying  these  notes 
before  maturity.  Until  we  have  all  the  details  arranged,  I  suggest  that  the 
transaction  be  kept  confidential.  I  will  let  yon  know  as  soon  as  It  la  an- 
nounced,  which  of  course  must  be  fairly  soon.  I  have  arranged  for  the  loan 
In  New  Tork,  but  some  details  will  have  to  be  finished  on  Tuesday,  February 
twenty-third  (Monday  being  a  bank  holiday).  I  will  arrange  immediately  with 
1.0U  Dunham  for  the  transfers. 

"Your  aSectlonato  cousin,  Pierre  8.  du  Pont" 

On  February  22d,  Pierre  sent  the  following  telegram: 

"Wilmington,  DeL,  Feb.  22,  1915. 
"T.  C.  du  Pont,  Blackstone  Hotel,  Chga 

"Please  wire  acceptance  of  proposition  my  letter  twentieth  In  order  that  we 
may  have  definite  proposition  for  banks  tomorrow.  Pierre." 

To  which  Coleman  replied: 

"Chicago,  HI.,  Feb.  22,  1915. 
"P.  S.  du  Pont,  Wllmn. 

"Proposition  accepted  for  entire  holdings  dont  know  exact  number  share 
assume  collateral  on  def^red  payments  to  be  maintained  relatively  same  as 
at  start  Coleman." 

Pierre  and  Raskob  made  the  final  arrangements  with  Mr.  Porter  in 
New  York  on  February  23d.  The  arrangement  is  outlined  in  a  let- 
ter as  follows : 

"February  24,  1915. 

"J.  P.  Morgan  &  Co.,  New  York  City — Gentlemen:  Attention  of  Mr.  Por- 
ter.   I  wish  to  confirm  my  understanding  of  our  conversation  of  yesterday^ 
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"We  are  Incorporating  the  du  Pont  Securities  Company  under  the  laws  of  the 
«Ute  of  Delaware  with  a  capltallsatlan  of  97,600,000,  which  company  will 
purchase  14,599  shares  of  the  preferred  and  91,491  shares  of  the  common 
stocks  of  E.  I.  du  Pont  de  Nemours  Powder  Company.  The  company  will 
Issue  a  seven  year  note  of  $6,903,715  to  T.  C.  du  Pont,  carrying  36,900  shares 
of  the  common  stock  of  E.  I.  du  Pont  de  Nemours  Powder  Company  as  col- 
lateral. They  will  also  Issue  note  for  $8,500,000  payable  eighteen  months' 
after  date,  with  Interest  at  the  rate  of  six  per  cent,  per  annum,  to  be  sold 
by  you  at  par.  The  collateral  on  this  note  will  be  14,599  shares  of  preferred 
and  64,691  shares  of  the  common  stocks  of  E.  I.  du  Pont  de  Nemours  Powder 
Company,  coupled  with  underwriting  or  guaranty  agreement.  The  company 
Is  to  have  the  rigfbt  to  renew  this  note  for  a  further  period  of  eighteen  months 
at  the  same  rate  of  interest.  A  eommlssion  of  1^  per  cent,  is  to  be  paid  on 
such  part  as  may  be  renewed. 

"Papers  of  Incorporation  are  being  prepared  to-day  by  our  counsel,  Mr.  Wil- 
Uam  S.  HlUes,  who,  with  Mr.  Raskob,  will  meet  Mr.  Prosser  and  counsel 
of  the  Bankers'  Trust  Company  In  New  York  to-moi^w  with  a  view  to  agree- 
ing on  all  the  forms  of  necessary  resolutions,  forms  of  notes,  guaranty  agrree- 
ment,  etc. ;  the  intention  being  to  file  the  certificate  of  incorporation  on  next 
Monday,  at  I>over,  Delaware,  and  complete  the  transaction  in  New  York 
on  Tuesday,  at  which  time  the  $8,600,000  cash  will  be  available. 

"The  commission  for  your  services  in  connection  with  this  transaction 
will  be  $170,000,  being  2  per  oent  on  the  amotmt  of  the  loan.  ' 

"Very  truly  yours,  Pierre  S.  du  P<ttit" 

Pierre,  Irenee,  Lammot,  R  R.  M.  Carpenter,  Raskob,  and  A.  Felix 
4u  Pont,  as  subscribers,  caused  the  incorporation  of  the  du  Pont  Secu- 
rities CiMnpany  on  March  1,  1915,  with  an  authorized  capital  of  $10,- 
000,000.  A  loan  of  $8,500,000  was  obtained  through  J.  P.  Morgan  & 
Co.  The  stock  purchased  from  Coleman,  together  with  28,277  shares 
of  common  stock  contributed  by  Pierre  and  his  five  associates,  was  sold 
to  the  du  Pont  Securities  Company  for  which  Pierre  and  his  five  asso- 
ciates received  $7,500,000  in  stock  of  the  Securities  Company,  $8,500,- 
000  in  cash  represented  by  its  notes  sold  to  J.  P.  Morgan  &  Co.,  and 
about  $5,900,000  represented  by  its  notes  to  T.  C.  du  Pont  for  the  de- 
f  erred^payment  The  transaction  was  closed  with  Pierre  on  the  basis 
agreed  upon.  The  $8,500,000  loan  was  distributed  by  Morgan  &  Co., 
after  retaining  part  of  it,  among  14  banks,  all  of  which  were  deposi- 
tories of  the  Powder  Company.  The  transaction  with  the  banks  was 
closed  on  February  23d.  On  that  day  the  Powder  Company  was  cred- 
ited in  its  deposit  account  with  J.  P.  Morgan  &  Co.  Avith  $5,500,000, 
on  account  of  sales  to  foreign  governments,  which  amount  was  imme- 
diately drawn  oat  by  the  Powder  Company's  checks  through  Raskob  as 
treasurer,  and  in  large  part  distributed  among  the  banks  which  partici- 
pated in  the  loan,  so  that  the  deposits  in  participating  banks  were  in- 
creased on  the  following  day  over  those  on  February  23d,  in  round  fig- 
ures, as  follows: 

Mechanics'  &  Metals'  National  Bank,  New  York,  from  $191,000  to 
$369,000. 

American  Exchange  National  Bank,  New  York,  from  $199,000  to 
$591  000. 

Bankers'  Trust  Company,  New  York,  from  $191,000  to  $791,000. 

First  National  Bank,  New  York,  from  $100,000  to  $400,000. 

National  City  Bank,  New  York,  from  $522,000  to  $958,000. 

Chase  National  Bank,  New  York,  from  $193,000  to  $593,000. 
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Hanover  National  Bank,  New  York,  from  $195,000  to  $595,000. 

National  Park  Bank,  New  York  from  $190,000  to  $590,000. 

Empire  Trust  Company,  New  York,  from  $121,000  to  $321,000. 

Chatham  &  Phoenix  National  Bank,  New  York,  not  increased  at  that 
time  but  on  February  23d  the  balance  was  $192,0(X)  and  within  ten  days 
had  become  $402,000. 

Equitable  Trust  Company,  New  York,  from  $191,000  to  $491,000. 

National  Bank  of  Commerce,  New  York,  from  $196,000  to  $596,000. 

The  deposit  in  the  Philadelphia  National  Bank  was  decreased  on  the 
24th,  but  on  the  25th  was  increased  by  over  $100,000  and  J.  P.  Mor- 
gan &  Co.'s  account  which,  on  February  17th,  stood  at  $527,000  had 
been  increased  on  the  19th  by  over  $2,400,000. 

It  is  alleged  in  the  bill  that  Pierre  and  his  associates  used  the  credit 
of  the  company  to  obtain  the  loan  of  $8,500^000  upon  which  to  finance 
the  transaction.  Whether  the  loan  could  have  been  obtained  from  oth- 
er banks,  not  depositories  of  the  Powder  Company,  upon  the  security 
of  the  stock  deposited  as  collateral,  together  with  the  individual  guar- 
antees of  Pierre,  Irenee,  Lammot,  Raskob,  Carpenter,  and  Felix  can- 
not be  determined.  It  would  be  mere  conjecture.  What  they  did  must 
be  drawn  from  the  evidence.  The  loan  was  negotiated  by  the  acting 
president  and  treasurer  of  the  Powder  Company  through  a  banking 
house  having  an  intimate  knowledge  of  the  company's  business,  having 
large  sums  passing  through  its  hands  to  the  company  and  having  a 
large  deposit  of  the  company's  cash  on  hand  and  $5,500,000  coming  in 
on  the  day  of  the  transaction.  The  loan  was  distributed  among  the 
depositories  of  the  Powder  Company,  and  the  deposits  in  at  least  11 
of  the  depositing  banks  were  increased  by  enormous  amounts  out  of 
the  $5,500,000  of  the  company's  cash  the  day  after  the  loan  was  placed" 
through  checks  drawn  upon  J.  P.  Morgan  &  Co.  That  firm  knew  that 
those  obtaining  the  loan  included  the  acting  president,  the  treasurer, 
and  directors  of  the  Powder  Company.  The  collateral  consisted  of  a 
very  large  block  of  the  stock  of  the  company  and  the  Securitie#  Com- 
pany, the  maker  of  the  note,  was  obliged  to  meet  it,  if  at  all,  out  of 
dividends  derived  from  that  stock,  as  it  had  no  other  source  from 
which  to  meet  its  obligations.  Those  dividends  would  have  to  be  de- 
clared by  the  action  of  a  board  of  directors  of  which  the  parties  to  the 
syndicate  were  ofiicers  and  members.  Under  these  circumstances,  it 
would  be  placing  motives,  reasons,  and  conclusions  of  witnesses  oh  a 
higher  plane  as  evidence  than  facts  to  conclude  that  those  officers  did 
not  use  the  advantages  derived  from  the  company's  financial  standing 
from  their  official  connection  with  the  company  and  from  the  deposit 
of  its  funds  in  obtaining  the  credit  upon  which  the  loan  was  based. 

[2]  Upon  learning  of  the  transaction  Alfred  and  William  promptly 
made  objection.  On  March  2d  William  du  Pont  sent  the  foUowing 
telegram  to  Pierre : 

"Paper  states  you  have  purchased  Coleman's  stock.  I  presume  for  the 
company.    Any  other  action  I  should  consider  a  breach  of  faith." 

Alfred  I.  du  Pont  expressed  to  Pierre  verbally  a  similar  opinion 
On  March  2d,  the  date  of  William's  telegram,  Alfred  invited  Pierre  to 
come  to  his  office  and  asked  him  concemmg  the  purchase  of  the  stock. 
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Upon  being  informed  of  the  details  of  the  arrangement  with  J.  P. 
Morgan  &  Co.  and  that  Pierre  proposed  to  divide  the  stock  among  the 
stocMiolders  of  the  holding  company,  Alfred  testifies: 

"I  then  said  to  Mm:  'Pierre  dn  Pont,  don't  do  this.  It  Is  wrong.'*  He 
asked  me  why  It  was  wrong.  I  said :  'Because  you  have  accomplished  some- 
thing by  virtue  of  the  power  and  Influence  vested  In  you  as  an  oflScer  of  the 
company,  and  by  knowledge  which  you  could  only  have  acquired  in  your 
oflBclal  capacity,  which  you  could  not  have  accomplished  as  a  private  In- 
dividual. For  that  reason  the  stock  which  you  have  acquired  In  this  mat- 
ter does  not  belong  to  yon  but  belongs  to  the  company  which  you  represent 
I  therefore  ask  yon  to  turn  this  stodc  ovej:  to  the  company.'  He  said  he  was 
very  sorry  that  he  could  not  agree  with  my  point  of  view.  In  a  further  en- 
deavor to  get  him  to  make  some  concession  along  my  line  of  thought,  I  said : 
'Pierre,  your  father  and  my  father  were  brothers.  Neither  of  those  men 
■would  have  approved,  I  am  confident,  of  what  you  have  dona  For  their 
sake,  as  well  as  tor  your  own,  put  that  stock  In  the  company's  treasury, 
hecause  you  cau't  afford  to  do  anything  that  will  invite  criticism  or  condem- 
nation on  the  part  of  any  of  your  fellow  bankers  which  would  ill  any  way 
Injure  yonr  business  reputation.'  I  said,  'Pierre,  I  ask  you.'  He  said  he 
could  not  do  it,  that  the  thing  was  an  accomplished  fact  and  could  not  be 
undone;  I  said.  Then  you  refuse  to  make  this  concession  which  I  ask  of 
yon?    He  said,  'I  do.'    "niat  terminated  thei  Interview." 

On  the  evening  of  March  3d,  Alfred,  William,  Alexis,  Philip,  Eu- 
gene E.,  Francis,  Irenee,  and  Pierre  met  at  Alfred's  office  and  discuss- 
ed the  subject  of  Pierre's  acquisition  of  the  stock  and  the  propriety  of 
the  maimer  in  which  it  had  been  acquired,  and  a  reiteration  was  had  of 
the  position  which  Alfred  took  on  March  1st  that  Pierre  owed  it  to  the 
company  to  turn  the  stock  into  the  company's  treasury.  William  also 
urged  that  Pierre  turn  the  stock  into  the  company,  stating  that  he  had 
purchased  it  in  his  official  capacity,  and  he  (William)  would  consider 
any  other  disposition  of  the  stodc  an  infringement  of  the  proprieties 
of  his  office  and  a  breach  of  faith  as  an  officer  of  the  company. 

Neither  Alfred  nor  WiUiam  at  that  time  took  the  definite  position 
that  Pierre  had  taken  advantage  of  negotiations  which  had  been  pend- 
ing under  Coleman's  offer  considered  by  the  finance  committee  on  De- 
cember 23d.  They  did  not  in  fact  know  that  Pierre  had  conducted 
the  n^^tiations,  as  they  had  no  information  upon  that  subject  except 
what  tihey  had  derived  from  Pierre  at  the  meeting  of  the  finance  com- 
mittee on  February  10th,  when  they  both  believed  that  Pierre  had  mis- 
understood the  instructions  of  the  finance  committee  and  believed,  as 
he  stated  to  them  at  that  time,  that  he  considered  that  the  offer  had 
been  finally  rejected  at  the  meeting  on  December  23d.  In  their  posi- 
tion at  this  time,  they,  being  ignorant  of  the  facts  and  kept  in  ignorance 
by  Pierre,  based  their  charge  of  bad  faith  and  breach  of  trust  on 
Pierre's  part  upon  the  fact,  which  they  believed,  that  he  as  an  official  of 
the  company  had  used  the  company's  credit  to  buy  the  stock  and  had 
used  information  obtained  by  virtue  of  his  office  of  the  value  of  the 
stock,  and  of  the  fact  that  the  stock  was  for  sale,  for  his  own  advan- 
tage when  he  should  have  acted  for  the  advantage  of  the  company. 

Pierre,  having  declined  to  turn  the  stock  over  to  the  company,  con- 
sulted Mr.  I«afFey,  counsel  for  the  company,  who  informed  him  that, 
in  his  opinion,  the  company  could  not  lawfully  purchase  the  stock,  be- 
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cause  under  its  charter,  and  under  the  laws  of  New  Jersey,  it  could  not 
purchase  its  own  stock  except  out  of  its  surplus. 

The  purchase  price  of  the  stock  amounted  to  $13,903,715,  which  was 
in  excess  of  its  surplus,  as  shown  in  the  statements  of  the  financial  con- 
dition of  the  company  as  of  February  28,  1915,  under  the  item  "profit 
and  loss,"  $5,303,599.82,  at  that  time,  over  and  above  all  of  its  liabili- 
ties, including  in  that  term  those  fixed,  current,  and  contingent,  and 
the  amount  oi  capital  stock  paid  in. 

Pierre  theft  addressed  to  each  of  the  board  of  directors  of  the  Pow- 
der Company  a  letter  dated  March  5,  1915,  stating  that  he,  together 
with  others,  had  arranged  to  purchase  Coleman's  stock ;  that  Coleman 
had  written  to  him  before  Christmas  offering  20,000  shares  of  common 
stock  to  the  company  at  $160  per  share  with  the  suggestion  that  the 
stock  be  resold  to  the  important  employes.  He  then  cited  the  resolu- 
tion from  the  minutes  of  the  finance  committee  meeting  of  December 
23,  1914,  and  stated  that  this  information  was  transmitted  to  Coleman, 
who  withdrew  his  offer  very  shortly  afterwards ;  that  about  the  middle 
of  February  Alfred  brought  up  with  the  finance  committee  the  subject 
of  purchase  of  this  stock  and  expressed  the  opinion  that  Coleman  had 
not  understood  the  position  of  himself  and  William  on  the  question  and 
suggested  that  both  he  and  WilHam  should  write  to  Coleman  outlining 
their  position ;  that  this  was  done  by  Alfred  in  his  letter  of  February 
16th,  of  which  he  attached  a  copy.  He  stated  that  this  letter  most 
clearly  outlined  the  position  of  the  majority  of  the  finance  commit- 
tee at  the  time  of  the  meeting  and  amplified  the  minute  of  the  meet- 
ing; that  on  the  same  day,  February  16th,  he  learned  from  Cole- 
man's confidential  representative  that  Coleman  was  planning  to  sell 
a  large  block  of  his  stock,  and,  as  the  company  was  not  interested,  he 
felt  at  liberty  to  sell  elsewhere ;  that  this  resulted  in  a  negotiation  on 
February  17th,  and  the  offer  to  purchase  was  made  and  accepted  on 
February  20th ;  that  the  final  details  were  finished  on  March  2d.  He 
then  recited  the  telegram  from  William  of  March  2d,  stating  that  Al- 
fred had  expressed  to  him  a  similar  opinion.  He  stated  that,  in  taking 
ixception  to  the  accusation  of  bad  faith,  the  meaning  attached  to  these 
words  is  as  follows : 

"I  could  not  have  made  the  purchase  of  this  block  of  stock  unaided  by  the 
company ;  that  therefore  the  company  Is  entitled  to  the  stock.  There  seems 
to  be  no  contention  that  my  position  in  the  company  enab1e<l  me  to  receive 
an  offer  from  Mr.  T.  O.  da  Pont;  the  point  being  that  I  could  not  have 
financed  the  purchase  of  the  stock  without  using  company  credit.  I  havo 
no  reason  to  think  that  I  am  accused  of  any  Improper  use  of  credit,  but  of 
having  used  my  position  to  enable  me  to  obtain  credit  in  New  York  that  as 
an  Individual  I  could  not  have  obtained.  Messrs.  Alfred  I.  and  William  du 
Pont,  who  have  expressed  this  opinion  most  strongly,  admit  that  they  know 
neither  the  amount  of  the  loan,  the  nature  of  the  collateral  used,  nor  the 
terms  of  the  transaction.    I  have  given  them  the  following  iaformation: 

"That  a  loan  was  placed  through  J.  P.  Morgan  &  Go.  with  whom  our  com- 
pany first  had  relations  by  opening  an  account  on  December  9,  1914.  Messrs. 
J.  P.  Morgan  &  Co.  undertook  lo  place  this  loan  in  their  usual  manner,  namely, 
for  a  commission.  They  selected  a  number  of  banks  and  dlatrlbated  the  loan 
among  them.  After  tl^  transaction  wus  completed,  we  were  made  acquainted 
with  the  names  of  the  bonks  who  took  the  loan.  The  latter  was  about  SO 
per  cent  oversubscribed,  and  It  was  so  far  distributed  that  Morgan  &  Co.  had  not 
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retained  more  tbnn  1(V  per  cent,  1.  e.,  tlie  allotments  to  banks  amounted  to 
more  than  90  per  cent. 

"I  declare  that  neither  I,  nor  any  of  my  associates,  have  used  or  attempted 
to  use  the  company's  name  ijf.  this  transaction.  I  have  been  greatly  surprised 
that  Messrs.  Alfred  and  WllUBm  du  Pont  consider  that  the  company  has  In 
any  sense  the  right  to  take  this  stock,  and  still  more  surprised  that  some  oth- 
ers of  our  directors  have  at  least  entertained  such  a  feeling  If  they  do  not 
now  possess  It  The  object  of  this  letter  Is  to  endeavor  to  settle  satisfactorily 
In  everybody's  mind  the  question  of  propriety  by  Inquiring  whether  the  direc- 
tors wish  to  purchase  the  stock  for  account  of  the  company." 

He  then  gave  the  company  the  opportunity  to  make  an  offer  to  him 
and  his  associates,  withdrew  the  statement  made  on  the  evening  of 
March  4th  that  he  would  not  sell  the  stock,  and  stated  he  was  now 
open  to  consider  a  proposition.  He  stated  that  the  purchase,  which 
had  been  finally  closed  beyond  any  power  to  change,  was  such  that  the 
whole  of  the  63,314  shares  of  commpn  and  14,599  shares  of  preferred 
stock  purchased  from  T.  C.  du  Pont  was  open  to  the  company's  offer 
of  purchase ;  that  the  price  paid  was  $200  per  share  for  the  common 
and  $85  per  share  for  the  preferred,  and  any  offer  made  for  the  pur- 
chase of  common  stock  must  be  subject  to  an  outstanding  option  to 
purchase  8,234  shares  of  common  stock  for  $1,139,600,  or  approxi- 
mately $138  per  share,  and  that,  in  order  to  undo  what  had  been  done, 
an  expenditure  of  approximately  $250,000  would  be  necessary. 

The  matter  was  Wought  before  the  board  of  directors  at  a  meeting 
on  March  6,  1915.  Those  present  were  Pierre,  Alfred,  William, 
Irenee,  Eugene  E.,  Lammot,  Francis  I.,  Alexis  I.,  and  H.  F.  du  Pont, 
R.  R.  M.  Carpenter,  H.  G.  Haskell,  Raskob,  H.  F.  Brown,  F.  L.  Cou- 
nable,  William  Coyne,  Henry  Bdrn,  Jr.,  Charles  L.  Patterson,  and 
E.  G.  Buckner.  Mr.  Laffey  was  called  into  the  meeting  at  Pierre's 
suggesticMi  for  advice  as  to  tlie  legal  phase  of  the  matter.  He  gave  it 
as  his  opinion  that  the  company  was  limited  in  its  right  to  purchase 
its  awn  stock  to  the  amount  of  its  surplus.  A  resolution  that  the  com- 
pany offer  to  purchase  the  stock  from  Pierre  and  his  associates,  in  ac- 
cordance with  the  terms  stated  in  Pierre's  letter  of  March  5tii,  was 
then  offered.  Upon  a  substitute  motion  the  matter  was  referred  to  the 
finance  committee  for  report  and  recoqjmendations  on  March  10th. 
At  this  meeting  of  March  6th,  T.  Coleman  du  Font's  resignation  was 
received.  Pierre  was  elected  president,  and  A.  Felix  du  Pont  a  direct- 
or. Pierre  was  appointed  chairman  of  the  finance  committee,  and 
Irenee  elected  to  the  vacancy  on  that  committee  caused  by  Coleman's 
resignaticm. 

A  meeting  of  the  finance  committee  was  held  on  March  8th,  at  which 
were  present  Pierre,  Alfred,  William,  and  Irenee.  Upon  a  motion  to 
recommend  that  the  board  of  directors  make  an  offer  to  purchase  the 
stock  from  the  syndicate  in  accordance  with  the  terms  stated  in  Pierre's 
letter,  Alfred  and  William  voted  aye  and  Irenee  voted  nay.  Pierre  did 
not  vote.  Under  the  by-laws  governing  the  finance  committee,  the  mo- 
tion therefore  failed  to  pass.  At  the  directors'  meeting  on  March  10th, 
the  report  of  the  finance  committee  without  recommendation  upon  the 
resolution  referred  to  them  at  the  meeting  of  March  6th  was  received 
and  filed  without  any  further  action.  Raskob  offered  a  resolution  that 
the  company  make  an  offer  to  purchase  from  the  syndicate  the  stock 
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referred  to  in  the  letter  from  P.  S.  du  Pont  dated  March  5th  upon  the 
terms  stated  therein.  Upon  being  put  to  a  vote,  the  motion  was  lost ; 
Alfred,  William,  and  Francis  voting  in  the  affirmative,  Mr.  Connable 
not  voting,  the  other  members  present,  including  Raskob,  voting  in  the 
negative.  Nineteen  directors  were  present  at  the  meeting.  The  board 
consisted  of  twenty  members  in  office,  and  the  by-laws  provide : 

"The  affirmative  vote  of  a  majority  of  all  the  directors  for  the  time  being  In 
office  shall  be  necessary  for  the  passage  of  any  resolution." 

It  therefore  would  have  required  the  vote  of  eleven  directors  to  pass 
the  resolution.  Of  those  present  and  voting,  the  following  had  an  in- 
terest in  the  stock:  Pierre  S.  du  Pont,  Irenee  du  Pont,  Lammot  du 
Pont,  A.  Felix  du  Pont,  John  J.  Raskob,  and  R.  R.  M.  Carpenter,  as 
members  of  the  syndicate  who  joined  in  the  purchase  of  the  stock. 
•Coyne,  Haskell,  and  Brown  had  each  received  from  Pierre  a  promise 
of  1,500  shares  of  the  stock  of  the  du  Pont  Securities  Company.  After 
the  vote  had  been  taken,  Lafifey  was  elected  a  director.  Prior  to  this 
meeting,  he  bad  been  promised  500  shares  of  stock  in  the  Securities 
Company. 

The  defeat  of  the  resolution  to  offer  to  purchase  the  stock  is  relied 
upon  by  the  defendants  as  a  ratification  of  the  purchase  by  the  syndi- 
cate and  as  a  rejection  by  the  board  of  directors  of  an  opportunity  to 
make  an  oflFer.  Alfred  and  Francis  protested  against  the  directors  who 
were  interested  in  the  Securities  Company  voting  upon  the  acquisition 
of  the  stock.  At  that  time  it  was  not  disclosed  to  the  directors  who 
were  not  interested  that  Haskell,  Brown,  and  Coyne  had  an  interest 
at  that  time  in  the  Securities  Company,  nor  that  Laffey,  prior  to  the 
meeting  of  March  10th,  had  been  promised  an  interest.  Pierre's  let- 
ter, in  which  he  made  the  proposition  to  the  company,  failed  to  dis- 
close the  negotiations  which  he  had  had  with  Coleman  du  Pont  during 
January,  1915,  failed  to  lay  before  the  directors  the  correspondence 
between  himself  and  Coleman,  and  it  failed  to  set  out  the  terms 
of  Coleman's  offer  of  February  13th  and  to  state  what  was  done  in 
the  negotiations  after  that  time.  While  he  evasively  stated  the  fact  that 
the  "company's  name"  had  npt  been  used  in  obtaining  the  loan,  he  did 
not  state  that  the  banks  which  took  the  loan  were  depositories  of  the 
company,  having  with  one  exception  large  balances  of  the  company's 
funds  upon  deposit ;  nor  did  it  state  the  names  of  the  banks,  although 
he  knew  them  at  that  time.  It  was  at  Pierre's  suggestion  that  Laffey 
was  called  into  the  board  on  March  6th  to  give  his  opinion  upon  the 
legality  of  the  purchase  of  the  stock,  which  Pierre,  on  March  5th,  had 
obtained  in  advance.  If  Pierre  and  the  other  directors  interested  in 
the  purchase  of  the  stock  had  in  good  faith  intended  to  obtain  fair 
unbiased  consideration  of  the  resolution  offering  to  purchase  from 
them,  there  should  have  been  laid  before  the  board  a  full  and  unre- 
served disclosure  of  the  whole  truth  in  relation  to  the  action  of  tlie 
finance  committee  in  relation  to  the  information  given  by  Pierre  to 
Dunham  and  Coleman  of  that  action,  in  relation  to  the  negotiations  con- 
ducted by  Pierre  with  Coleman  up  to  the  time  the  purchase  was  con- 
summated, and  in  relation  to  all  the  details  of  the  loan  of  $8,500,000. 
Nine  directors  had  an  interest  antagonistic  to  the  company's  acquisi- 
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tion  of  the  stock.  Alfred,  William,  and  Francis,  through  the  conceal- 
ment from  them  of  the  true  state  of  facts,  based  their  support  of  the 
resolution  upon  the  ground  that  Pierre  and  his  associates  had  acted 
in  bad  faith  in  using  their  official  i<nowledge  of  the  company's  business 
and  in  using  the  credit  and  financial  standing  of  the  company  in  ob- 
taining the  funds  to  finance  the  purchase.  It  was  the  duty  of  Pierre 
and  his  associates  to  see  that  there  was  made  to  them,  together  with 
Mr.  Connable,  who  did  not  vote,  and  the  six  other  directors  who  voted 
with  the  nine  interested  directors,  a  full  disclosure  of  all  the  facts  and 
circumstances  in  connection  with  the  whole  transaction.  While  the 
action  of  the  board  of  directors  therefore  constituted  a  formal  re- 
fusal to  take  advantage  of  the  opportunity  to  make  an  offer  to  Pierre 
and  his  associates  to  take  the  stock  for  the  company,  that  action  was 
obtained  by  the  votes  of  nine  directors  who,  at  that  time,  were  inter- 
ested in  preventing  the  company  irom  acquiring  the  stock,  and  of  six 
others  who  were  kept  in  ignorance,  through  willful  misrepresentation 
and  sui^ression  of  facts  they  were  entitled  to  know.  To  uphold  the 
action  at  the  board  meetings  of  March  6th  and  10th,  under  these  cir- 
cumstances, would  be  contrary  to  conscience  and  good  morals  and  to 
the  rule  of  equity  forbidding  a  director,  while  representing  the  cor- 
poration, from  acting  in  his  own  interest  and  against  the  interest  of  the 
corporation  and  requiring  a  full  disclosure  by  a  director  as  a  fiduciary 
of  ever>'thing  which  he  himself  knows  bearing  upon  the  matter  in  hand. 
[3]  After  the  suit  was  brought  on  January  18,  1916,  the  board  of 
directors  of  E.  I.  du  Pont  de  Nemours  Powder  Company  and  the  E. 
I.  du  Pont  de  Nemours  &  Co.,  the  directors  being  the  same  in  each 
company,  sent  a  circular  letter  to  the  stockholders  of  the  two  com- 
panies reciting  the  fact  that  on  December  8,  1915,  Philip  F.  du  Pont 
had  brought  the  present  suit.  The  names  of  the  individuals  accused  of 
defrauding  the  con:y)any  for  their  personal  gain  and  violating  their  duty 
as  directors  were  given,  and  copies  of  the  bill  of  complaint  and  the 
answer  of  Pierre  S.  du  Pont  were  inclosed,  and  it  was  requested  that 
the  stockholders  carefully  read  the  inclosures.  It  then  recited  Cole- 
man's offer  to  the  company  of  Etecember  7  and  14,  1914,  and  stated 
that  the  finance  committee  on  December  23,  1914,  had  instructed  Pierre 
to  advise  Coleman  that  the  committee  did  not  feel  justified  in  paying 
more  than  $125  per  share ;  that  Pierre  urged  that  the  offer  as  made  be 
accepted  and  voted  against  its  rejection;  that  Coleman  withdrew  the 
offer  after  being  advised  by  Pierre  of  the  attitude  of  the  finance  com- 
mittee; that  a  month  later  Pierre  and  others,  learning  that  Coleman 
was  willing  to  sell  all  of  his  holdings  in  the  company,  made  him  an 
offer,  and  he  and  his  associates  had  purchased  these  shares  for  their 
own  account  at  $200  per  share  for  common  and  $85  for  preferred. 
It  stated  that  Philip  du  Font's  statement  that  Pierre  and  his  associates 
did  not  have  either  credit  or  marketable  collateral  which  would  enable 
them  to  effect  the  loan  in  that  amount,  and  therefore  could  not  finance 
the  purchase  of  the  stock  of  Coleman  without  using  the  credit  c  f  the 
Powder  Company,  was  entirely  unwarranted  by  the  facts  as  fully  set 
forth  by  Pierre  in  his  answer;  and  that,  objection  being  raised  to  the 
purchase  by  two  of  the  directors  of  the  company,  Pierre,  without  ad- 
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mitting  or  conceding  any  obligation  so  to  do,  expressed  to  the  board  of 
directors  a  willingness  to  entertain  an  offer  for  the  stock. 

It  then  recited  the  action  of  the  board  at  its  meeting  on  March  10, 

1915,  and  the  opinion  of  the  attorney  of  the  company  that,  since  there 
was  not  sufficient  surplus  in  the  treasury  for  the  purpose,  the  purchase 
of  the  stock  would  be  illegal.  It  recited  that,  after  receiving  notice  of 
the  suit,  the  president  called  together  the  board  of  directors  to  learn 
their  vipishes  in  the  matter,  and  that  they  immediately  passed  a  resolu- 
tion of  confidence  in  the  accused  officers  and  directors  and,  by  a  vote 
of  16  to  3,  disclaimed  on  behalf  of  the  company  any  right  or  interest 
in  the  stock  in  question,  which  resolution  was  set  out  at  length.  The 
subscribers  to  the  circular  letter  stated  that  they  owned  or  represented 
by  proxy  at  that  time  over  55  per  cent,  of  the  total  voting  stock  of  the 
E.  I.  du  Pont  de  Nemours  &  Co.  and  asked  that  proxies  be  given  to 
Pierre,  Alexis  and  John  J.  Raskob,  authorizing  these  men  to  vote  at 
the  next  annual  election  to  be  held  on  the  thirteenth  day  of  March, 

1916,  in  Wilmington,  Del.,  to  elect  a  board  of  directors  lor  the  com- 
ing year.  Twenty-one  names  were  then  set  out  as  candidates  for  elec- 
tion to  the  board  of  directors. 

At  the  annual  meeting  referred  to,  held  on  March  13,  1916,  the 
board  of  directors  named  in  the  communication  were  elected,  and  the 
proxies  were  also  used  in  voting  for  and  adopting  a  resolution  which 
is  set  out  at  large  in  the  defendants'  seventy-tfiird  request  for  findings 
of  fact.  The  resolution  contained  a  statement  of  the  transaction  in  re- 
laticm  to  the  purchase  of  the  Coleman  du  Pont  stock  substantially  as 
narrated  in  Pierre's  letter  to  the  board  of  directors  of  March  5,  1915, 
and  recited  the  action  of  the  board  of  directors  and  approved  of  the 
policy  of  the  board  in  refusing  to  offer  to  purchase  the  Coleman  du 
Pont  stock  and  expressed  approval  of  the  policy  of  applying  the  money 
and  assets  of  the  corporation  to  the  carrying  on  of  ordinary  business 
rather  than  purchase  of  stock  of  the  company  except  when  bought  out 
of  surplus  for  Ixmus  or  other  similar  legitimate  purposes.  It  also  ap- 
proved the  sound  business  judgment  of  the  directors  in  the  declaration 
of  dividends. 

As  a  ratification  of  the  act  of  the  board  in  refusing  to  offer 
to  purchase  Coleman's  stock  from  Pierre  and  his  associates,  orr 
a  condonation  of  the  fraud  practiced  by  Pierre  and  his  associates,  or 
approval  of  the  policy  of  the  board,  the  resolution  cannot  be  accepted 
as  expressing  the  views  of  the  stockholders  whose  proxy  votes  were  ob- 
tained by  means  of  the  circular  letter.  The  letter  requested  proxies  for 
the  purpose  of  voting  for  directors  and  not  for  the  purpose  of  acting 
upon  the  resolution,  and  further,  is  open  to  the  same  objections  of  fail- 
ure to  make  full  disclosure  as  is  the  letter  of  Pierre  to  the  directors. 
It  is  difficult  to  see  on  what  ground  the  stock  representing  that  pur- 
chased from  Coleman  can  be  regarded  as  properly  included  in  a  vote 
upon  such  a  question.  Every  principle  of  honesty  and  rule  of  proprie- 
ty and  fair  dealing  would  require  that  it  be  not  voted.  If  Pierre  and 
his  associates,  through  breach  of  the  good  faith  which  he,  as  agent  for, 
and  all  as  directors  and  officers  of,  the  company,  were  bound  to  ob- 
serve in  their  relations  with  the  company,  cannot  hold  the  stock  unless 
the  company  has  had  a  fair  opportunity  to  purchase  it,  it  follows  that 
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it  cannot  be  turned  against-  the  company  by  voting  it  to  sustain  the 
unlawful  methods  of  those  so  obtaining  it.  Neither  the  action  of  the 
board  of  directors  on  March  10,  1915,  nor  the  action  of  the  stockhold- 
ers on  March  13,  1916,  has  any  weight  as  against  the  company  and  its 
stockholders  in  condoning  the  action  of  Pierre  and  his  associates,  or 
'ratifying  that  of  the  board  of  directors,  or  in  determining  that  the 
company  had  rejected  ap  offer  to  purchase  the  stock. 

[4]  It  is  averred  in  the  answers  of  the  defendants  and  vigorously 
contended  in  most  able  argument  of  their  counsel  that  the  company 
could  have  purchased  Coleman's  stock  only  out  of  its  surplus  which, 
upon  February  28,  1915,  it  is  claimed,  amounted  to  $5,303,599.82,  while 
the  amount  required  for  the  purchase  was  $13,903,715,  and  that  the 
use  of  any  other  funds  would  have  impaired  its  capital  stock.  A  state- 
ment of  die  financial  condition  of  the  Powder  Company  as  of  Febru- 
ary 28,  1915,  showed  that  it  had  in  hand  cash  amounting  to  $15,773,- 
496.09,  and  added  to  that  Mis  receivable,  accounts  receivable,  materi- 
als and  supplies,  finished  products,  and  deferred  charges,  making  a  to- 
tal working  capital,  consisting  of  the  quick  or  fluid  assets  available  for 
carrying;  on  its  current  commercial  and  manufacturing)  business, 
amounting  to  $40,757,045.82.  Investments  added  to  this  brought  the 
total  current  assets  up  to  $54,464,884.01.  The  current  liaWlities  con- 
sisting of  bills  payable,  accounts  payable,  bond  interest  and  dividends 
payable,  and  deferred  credits,  amounted  to  $4,669,515.62,  leaving  an 
excess  of  current  assets  of  $49,795,368.39.  The  fixed  or  stable  assets 
consisted  of  plants,  real  estate,  construction,  fixtures,  etc.,  amounting 
to  $24,199,640.18,  and  patents,  good  will,  etc.,  $22,320,306.02,  making 
the  total  assets,  less  current  liabilities,  $96,315,314.59.  Contract  ad- 
vances amount  to  $23,903,202.5$,  and  funded  debt  $17,354,000.  These 
two  items,  together  with  reserves  for  depreciation,  amortization,  etc., 
amount  to  $45,545,630.88,  which,  deducted  from  the  above  balance, 
leaves  an  excess  of  assets  of  $50,769,683.71,  after  deduction  not  only 
of  current  liabilities,  but  fixed  liabilities,  consisting  of  funded  debt 
and  reserves  for  depreciation,  etc.,  and  the  total  of  the  contract  ad- 
vances. Deducting  from  this  excess  of  assets  the  capital  stock,  con- 
sisting of  preferred  amounting  to  $16,068,801.34  and  common,  $29,- 
397,282.55,  leaves  profit  and  loss  or  surplus  at  the  figure  above  stated 
$5,303,599.82. 

The  amount  of  contract  advances,  which  apparently  is  absorbed  in 
the  current  assets,  is  deducted  as  a  whole  from  the  assets  of  the  com- 
pany. These  contract  advances  represent  50  per  cent,  of  the  contract 
^rice,  paid  in  advance  by  the  foreign  governments  at  war,  upon  the 
total  amount  of  their  contracts  entered  into  with  the  Powder  Com- 
pany from  time  to  time  for  the  purchase  of  munitions  of  'war.  On 
December  31,  1914,  the  contract  advances  in  hand  amounted  to  $7,- 
947,711.87;  on  January  31,  1915,  to  $14,657,646.51;  on  February  28, 
1915,  at  the  time  Pierre  purchased  Coleman's  stock,  to  $23,903,202.56; 
and  on  March  31,  1915,  to  $30,771,053.49.  There  was  a  constant  in- 
crease in  the  amount  of  the  contract  advances  in  hand  until,  on  Sep- 
tember 30,  1915,  they  amounted  to  $85,494,332.91. 

The  average  cost  of  manufacture  of  rifle  powder  and  cannon  powder 
was  agreed  to  by  the  parties  and  filed  as  a  stipulation  in  the  cause. 
242r.— 0 
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The  amount  of  the  contract  advances  assured  the  Powder  Company 
of  a  substantial  profit  upon  each  contract  over  the  cost  of  manufac- 
ture in  case  the  buyers  refused  or  failed  to  accept  any  lot  or  the  whole 
amount  called  for  under  any  contract,  or  failed  to  pay  the  remaining 
50  per  cent,  of  the  contract  price,  and  the  powder  was  left  upon  the 
company's  hands. 

It  has  been  seen  that  the  surplus  which  appears  under  the  item  of 
"profit  and  loss"  is  arrived  at  by  deducting  from  all  current  assets, 
investments,  and  fixed  assets,  not  only  the  current  liabilities  and  the 
fixed  liabilities,  but,  as  a  contingent  liability,  the  amount  of  cash  ad- 
vanced upon  tiie  contracts.  It  may  be  that  that  item  was  properly 
deducted  in  order  to  ascertain  the  surplus  as  a  bookkeepiijg  term,  but 
in  reality  the  amount  of  the  current  assets  of  the  company  which 
could  be  used  without  impairing  its  capital  stock  paid  in  is  to  be  de- 
termined by  a  comparison  of  all  of  the  assets  of  the  company,  includ- 
ing all  of  its  quick  or  fluid  assets  available  as  working  capital,  with 
its  actual  indebtedness  over  and  above  its  capital  stock.  The  amounts 
advanced  to  it  upon  these  contracts  did  not  constitute  an  indebtedness, 
but  there  was  a  contingent  liability  based  upon  the  agreement  in  the 
contracts  that  upon  the  failure  of  performance  upon  the  part  of  the 
seller  caused  by  failure  of  powder  to  conform  to  contract  requirements 
or  by  any  contingencies  beyond  its  control  by  strikes,  or  labor  trouble, 
the  Powder  Company,  would  be  required  to  return  to  the  buyer  such 
amount  of  money  as  may  have  been  advanced  on  account  of  the  powder 
so  affected. 

At  the  time  Coleman's  stock  was  purchased  by  Pierre  on  February 
28,  1915,  the  contracts  had  increased  in  amount  from  $18,292,225  on 
December  31,  1914,  to  $58,932,225.  Additional  contracts  for  enormous 
amounts  were  being  negotiated  at  that  time,  so  that  by  the  end  of 
March  the  contracts  exceeded  $90,000,000  and  by  the  eiiid  of  Septem- 
ber exceeded  $225,000,000. 

During  the  period  covered  by  Pierre's  correspondence  with  Cole- 
man, it  appears  that  the  manufacturing  plant  was  increasing  its  capaci- 
ty sufficiently  to  successfully  meet  every  requirement  of  its  enormously 
mcreasing  business.  The  predictions  of  Colemail  as  to  increase  in  the 
value  of  the  stock  were  realized  and  there  was  a  confidant  expectation 
of  profits  of  100  per  cent. 

'The  defendants'  witnesses  testified  as  to  the  risks  attending  per- 
formance of  the  contracts  based  on  the  uncertainty  of  the  plant  being 
capable  of  the  required  production.  The  statements  made  by  the  offi- 
cers and  directors  of  the  company  during  the  period  in  question  beat 
a  different  inference  from  their  testimony  on  the  stand.  The  corre- 
spondence between  Coleman  and  Pierre  and  the  discussion  at  the  meet- 
ings of  the  board  of  directors  in  March  carry  conviction  that  the  com- 
pany was  fully  able  to  produce  and  was  producing  all  that  was  neces- 
sary to  carry  on  the  business,  and  that  huge  profits  were  to  be  made  out 
of  the  business  on  hand.  Between  March  1,  1915,  and  the  time  of  the 
trial  in  July,  1916,  cash  dividends  equivalent  to  183  per  cent,  had  been 
paid  upon  the  stock  of  the  Powder  Company.  At  the  time  of  the 
meeting  of  the  board  of  directors  of  March,  1915,  it  was  stated  by 
Pierre  that  the  surplus  out  of  which  alone  Mr.  Laffey  advised  the 
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board  the  stock  could  be  purchased  amounted  to  $9,500,000.  In  addi- 
tion to  what  was,  in  the  bookkeeping  sense,  called  surplus,  the  com- 
pany had  in  hand  amply  sufficient  sums  to  purchase  the  stock  without 
impairing  the  capital  stock  paid  in,  unless  the  total  amount  of  the  ad- 
vances constituted  an  indebtedness. 

Mr.  LafFey's  opinion  was  based  upon  paragraph  7,  §  (h),  of  the 
charter,  and  section  30  of  the  corporation  law  of  New  Jersey.  The 
charter  contains  the  following  provision: 

"3.  The  objects  for  which  this  corporation  Is  formed  are :  *  •  *  (f)  To 
subscribe  or  cause  to  be  subscribed  for,  and  to  purchase  or  otherwise  acquire, 
hold  for  Iflvestment,  or  otherwise  sell,  assign,  transfer,  mortgage,  pledge,  ev 
diange,  distribute  or  otherwise  dispose  of  the  whole  or  any  part,  of  the  shares 
of  the  capitail  stock  •  •  •  of  itself  or  any  other  corporation  or  corporatlous. 
•    •    • 

"7.  •  •  .  •  In  furtherance  but  not  In  limitation  of  the  powers  conferred 
by  law,  the  board  of  directors  are  expressly  authorized:  •••(h)  From 
time  to.  time  to  fix  and  determine  and  to  vary  the  sum  to  be  reserved  over  and 
shore  Its  capital  stock  paid  in  as  working  capital  before  declaring  any  divi- 
dends among  its  stockholders ;  to  direct  and  determine  the  use  and  dl^kosltion 
of  any  surplus  or  net  profits  over  and  above  the  capital  stock  paid  in ;  to 
fix  the  time  of  declaring  and  paying  any  dividend,  and,  unless  otherwise  pro- 
vided in  the  by-laws,  to  determine  the  amount  of  any  dividend.  All  sums  re- 
served as  working  capital  or  otherwise  may  beiappUed  from  time  to  time  to 
the  acquisition  or  purchase  of  Its  bonds  or  other  obligations  or  shares  of  its 
owti  capital  stock  or  other  property  to  such  extent  and  in  such  manner  and 
upon  such  terms  as  the  board  of  directors  shall  deem  expedient,  and  neither 
the  stock,  bonds  or  other  property  so  acquired,  shall  l)e  regarded  as  accumulat- 
ed profits  f<H:  the  purpose  of  declaring  or  paying  dividends  unless  otherwise 
determined  by  the  board  ot  directors ;  but  shares  of  such  capital  stock  so  pur- 
chased or  acquired  may  be  resold,  unless  such  shares  shall  have  been  retired 
for  the  purpose  of  decreasing  the  company's  capital  stock  as  provided  by  law." 

Under  the  charter,  therefore,  one  of  the  objects  of  the  corporaticMi 
is  the  purchase  of  its  own  stock.  Paragraph  7,  §  (h),  confers  upon 
the  board  of  directors  authority  "in  furtiherance  but  not  in  limitation 
of  the  powers  conferred  by  law."  The  first  of  the  powers  in  section 
(h)  is  to  fix  and  determine  and  to  vary  the  sum  to  be  reserved  over 
and  above  its  capital  stock  paid  in  as  working  capital  before  declar- 
ing any  dividends  among  the  stockholders,  and  the  second  is  to  direct 
and  determine  the  use  and  disposition  of  any  surplus  or  net  profits 
over  and  above  the  capital  stock  paid  in.  In  considering  the  effect  of 
the  paragraph  providing  that  "all  sums  reserved  as  working  capital 
or  otherwise  may  be  applied  from  time  to  time  to  the  acquisition  or 
purchase  of  *  *  *  shares  of  its  own  capital  stock,"  cotmsel  for 
the  defendants  contends  that  this  provision  of  the  charter  limits  the 
investment  of  the  company's  funds  to  the  sums  reserved  as  working 
capital  by  action  of  the  board  over  and  above  its  capital  stock  paid 
in,  and  that  hence  the  company  could  not  use  any  part  of  its  working 
capital  in  the  commercial  sense,  consisting  of  its  quick  or  fluid  assets 
at  that  time  amounting  to  over  $40,000,000  for  the  purchase  of  its 
own  capital  stock.  I  do  not,  however,  so  construe  the  charter  provi- 
sion, TTie  power  conferred  by  the  first  clause  of  section  (h),  when 
read  in  connection  with  the  whole  of  the  section,  confers  authority  to 
set  aside  out  of  the  company's  surplus  before  declaring  dividends  a 
stun  as  working  capital,  but  it  does  not  restrict  the  company's  work- 
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ing  capital  to  the  sum  so  set  aside.  It  does  not  mean  Ihat  the  com- 
pany shall  not  use  any  of  its  quick  or  fluid  assets  as  woricing  capital, 
except  the  sum  so  reserved,  but  that,  in  order  to  justify  tihe  board 
of  directors  in  not  distributing  its  entire  surplus  in  dividends,  its  previ- 
ously existing  working  capital,  if  any,  is  to  be  added  to  by  the  sum 
so  reserved.  The  forms  in  use  by  the  company  recognize  working 
capital  in  the  commercial  sense  and  not  in  this  restrict«i  sense.  The 
authority  to  acquire  or  purchase  out  of  "all  sums  reserved  as  work- 
ing capital  or  otherwise"  is  not  confined  to  its  capital  stock,  but  in- 
cludes "its  bonds  or  other  obligations,"  "or  other  property,"  and  the 
provision  that  "shares  of  such  capital  stock  so  purchased  or  acquired 
may  be  resold"  should  be  read  in  connection  with  the  direction  that 
neither  the  stock,  bonds,  nor  other  property  so  acquired  shall  be  re- 
garded as  accumulated  profits  for  the  purpose  of  declaring  or  paying 
dividends.  The  board  of  directors  are  therefore  expressly'  authorized 
to  invest  in  the  things  enumerated  including  the  company's  capital 
stock  all  such  sums  as  shall  be  reserved  as  working  capital  or  other- 
wise, but  the  directors  are  not  limited  to  the  use  of  the  sums  so  re- 
served for  the  purchase  of  its  capital  stock  to  the  exclusion  of  the 
use  of  other  funds  of  the  company.  The  authority -to  so  invest  is  ex- 
pressly declared  to  be  "in  furtherance  but  not  in  limitation  of  the  pow- 
ers conferred  by  law."  As  the  directors  are  authorized  to  purchase 
the  company's  bonds  or  other  obligations  or  shares  of  its  own  capital 
stock  or  other  property  and  are  not  confined  to  investment  in  its  cap- 
ital stock,  it  would  follow  that,  if  the  provision  is  construed  to  mean 
that  the  funds  the  board  may  use  in  the  purchase  of  its  capital  stock 
are  to  be  confined  to  the  sum  so  reserved,  the  same  limitation  would 
apply  to  its  bonds,  or  other  obligations,  or  other  property  purchased 
by  it.  This  wotild  lead  to  the  absurd  conclusion  that,  if  we  company 
had  in  its  working  capital  large  amounts  of  cash  on  hand  without  hav- 
ing any  such  sums  reserved,  it  coidd  not,  if  it  found  it  to  its  advantage 
to  do  so,  purchase  its  own  bonds  or  notes  before  maturity  or  any  other 
property  for  investment. 

It  is  concluded  that  the  section  of  the  charter  cited  authorizes  cer- 
tain purchases  to  be  made  with  the  sums  set  aside  out  of  surplus,  but 
does  not  exclude  the  use  of  other  funds  of  the  company  in  making 
such  purchases. 

As  the  powers  conferred  upon  the  board  by  paragraph  7,  §  (h),  are 
declared  to  be  "in  furtherance  but  not  in  limitation  of  the  powers  con- 
ferred by  law,"  the  corporation  laws  of  New  Jersey  of  18%  (P.  L.  p. 
277),  under  which  the  Powder  Company  was  organized,  wiU  be  ex- 
amined. 

Section  1,  subd.  4,  and  section  20,  provide: 

"Every  corporation  shall  have  power:  *  *  *  (4)  To  hold,  purchase  and 
convey  such  real  and  personal  estate  as  the  purposes  of  the  corporation  shall 

require.    •    «    • 
20.  The  shares  of  stock  In  every  corporation  shall  be  personal  property." 

In  Berger  v.  United  States  Steel  Co.,  63  N.  J.  Eq.  809,  53  Atl.  68, 
decided  by  the  Court  of  Errors  and  Appeals,  it  was  said : 

"In  Chapman  t.  Ironclad  Rheostat  Co..  33  Vr.  (62  N.  J.  Law)  497  [41  AU. 
600],  Mr.  Justice  Dixon,  in  an  opinion  delivered  in  oar  Supreme  Cknirt,  Tei7 
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clearly  demonstrates  that,  under  the  Gorporation  Act  of  1896,  tbere  Is  an  Un- 
plled  grant  of  power  to  corporations  to  purchase  shares  of  their  own  capital 
stock  whenever  such  purchase  is  required  for  legitimate  corporate  purposes. 
Section  20  makes  such  shares  personal  property ;  section  1,  subd.  4,  gives  pow- 
er to  purchase  such  personal  property  as  the  purposes  of  the  corporation  shall 
require,  except  what  Is  excepted  in  section  3,  which  exception  does  not  in- 
clude shares  of  Its  own  stock.  Therefore,  in  connection  with  sections  29  and 
38,  the  right  of  a  corporation  to  purchase  its  own  shares  is  necessarily  im- 
plied." 

Section  30  of  the  New  Jersey  Corporation  Act  (2  Comp.  Stat.  1910, 
p.  1617)  is  relied  upon  by  the  defendants  as  preventing  the  acquisition 
of  its  own  stock  except  from  surplus.    The  secticMo.  reads : 

"The  directors  of  a  corporation  shall  not  make  dividends  except  from  its 
surplus,  or  from  the  net  profits  arising  from  the  business  Of  such  corporation, 
nor  shall  It  divide,  withdraw,  or  In  any  way. pay  to  the  stockholders  or  any 
of  them,  any  part  of  the  capital  stock  of  such,  corporation,  or  reduce  Its  capi- 
tal stock  except  as  authorised  by  law."  (Then  follow  the  penalties  Imposed 
upon  direct<»«  for  violation  of  the  provisions  of  this  section. 

No  case  appears  to  hate  come  before  the  courts  of  New  Jersfey  in 
which  this  statute  was  held  to  prohibit  a  corporation  from  the  pur- 
chase of  outstanding  shares  of  its  own  stock.  It  is  construed  by  coun- 
sel for  the  defendants  as  applying  to  the  present  case  upon  the  ground 
that  the  pn^wsed  transaction  would  have  been  a  payment  to  Coleman 
or  Pierre  of  part  of  its  capital  stock  (that  is,  its  paid-in  capital),  in 
payment  for  the  shares.  It  is  difficult  to  see  the  application  of  the 
section  to  the  situation  in  this  case.  Even  if  it  is  to  be  construed  as 
meaning  that  a  corporation  may  not  impair  or  deplete  iXi  capital  stock 
by  the  purchase  of  its  own  shares,  the  reasons  of  the  statute  law  and 
the  common  law  for  such  a  prohibition  are  that  the  paid-in  capital 
represents  to  the  creditors  the  assets  of  the  company  to  which  they 
may  have  recourse  for  payment  of  the  ccHnpany's  debts,  and,  if  the 
company  has  to  use  its  paid-in  capital  in  order  to  make  payment  for 
its  own  stock,  ft  is  preferring  its  stockholder  as  a  creditor,  and,  to  the 
extent  to  which  the  paid-in  capital  is  used,  it  is  depleting  the  fund  to 
which  its  other  creditors  are  to  look  for  payment.  Assuming  that  the 
act  is  intended  to  reach  such  a  case,  it  is  incumbent  upon  the  defend- 
ants to  show  that  the  capital  of  the  company  over  and  above  its  capital 
stock  paid  in  was  not  sufficient  to  pay  its  then  existing  creditors,  and 
also  to  pay  for  the  stock.  In  taking  under  consideration  the  question, 
it  may  first  be  concluded  that  surplus  in  the  bookkeeping  sense  in 
which  it  was  used  upon  the  sheets  or  forms  furnished  by  the  Powder 
Company  is  not  necessarily  its  surplus  in  the  sense  of  representing  what 
would  remain  out  of  its  assets  after  deducting  the  fuU  amount  of  its 
capital  stock  paid  in  plus  its  indebtedness.  Its  current  liabilities  were 
but  $4,669,515.62,  and  its  funded  debt,  which  had  many  years  to  run, 
$17,354,000.  Its  capital  stock  amounted  to  $45,466,083.89.  Adding 
its  capital  stock,  its  total  current  liabilities,  and  its  funded  debt,  the 
sum  of  its  capital  stock  and  what  it  owed  its  creditors  amounted  to 
$67,489,599.61,  which,  deducted  from  its  total  assets  of  $100,984,834.- 
21,  left  it  on  hand  a  balance  of  current  assets  of  $33,495,230.60.  The 
purchase  of  the  Coleman  du  Pont  stock,  therefore,  would  have  left  the 
company  in  hand  over  and  above  its  liability  for  cafAtal  stock  and  its 
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liability  to  its  creditors  nearly  $20,000,000,  and  deducting  the  reserva- 
tion for  depreciation,  amortization,  etc.,  which  good  business  policy 
impelled  the  company  to  set  aside,  over  $15,000,000  would  have  been 
available  for  contingent  liabilities  arising  under  its  contracts.  The 
materials  and  supplies  on  hand,  together  with  the  finished  products, 
were  valued  at  over  $9,500,000.  As  these  items  may  be  assumed  to 
have  been  in  part  at  least  what  was  on  hand  for  carrying  out  the  con- 
tracts at  their  value  at  the  plant,  and  would  have  been  on  hand  at  that 
time  if  at  that  moment  the  war  had  ceased,  the  Powder  Company  was 
protected,  not  only  by  the  advances  upon  which  it  would  not  have  to 
encroach,  except  upon  the  contingencies  named  in  its  contracts,  but  it 
had  the  additional  protection  of  materials  and  supplies  and  finished 
products  at  its  disposal.  The  advances  were  unquestionably  used  in 
part,  at  least,  as  working  capital  which,  on  February  28,  1915,  amount- 
ed to  $40,757,045.82,  and  the  company  would  still  have  had  a  large 
working  capital  if  it  had  paid  for  the  stock  out  of  that  item,  and  it 
cannot,  upon  any  reasonable  inference,,  be  found  that  the  purchase 
would  have  impaired  the  capital  stock  paid  in. 

It  is  concluded,  therefore,  that  the  cwnpany  had  ample  power  to 
purchase  its  own  stock  under  its  charter  and  under  the  corporation 
laws  of  New  Jersey,  and  that  it  had  ample  assets  on  hand  out  of  which 
it  could  lawfully  have  paid  for  the  stock  without  depletii^  its  paid-in 
capital. , 

The  question  whether  the  company  should  purchase  the  stock  of- 
fered in  December,  1914,  was  pending  before  a  committee  of  the  board 
of  directors  having  full  power  and  authority  to  represent  and  act  for 
the  corporation  in  the  matter. 

Under  the  by-laws  of  the  Powder  Company,  it  is  provided  in  article 
3,  §3: 

"The  finance  committee  shall  have  special  and  general  dharge  and  control 
of  all  financial  affairs  of  the  company  and  such  other  matters  as  may  be  as- 
signed to  It  from  time  to  time  by  the  board  of  directors.    •    •■   • 

"During  the  intervals  between  the  meetings  of  the  board  of  directors,  the 
finance  committee  shall  possess  and  may  exercise  all  the  powers  of  tiie  board 
of  directors  In  the  management  of  the  financial  affairs  of  the  company,  and 
such  other  matters  as  may  be  assigned  to  it  from  time  to  time  by  the  board  et 
directors,  in  such  manner  as  said  committee  shall  deem  to  be  best  for  the  in- 
terests of  the  company,  in  all  cases  in  which  specific  directions  shall  not  have 
been  given  by  the  board  of  directors. 

"During  the  Intervals  between  the  meetings  of  the  finance  committee,  the 
chairman  thereof  .cshall  possess  and  may  exercise  such  of  the  powers  vested  In 
the  finance  committee  as  from  time  to  time  may  be  conferred  upon  him  by 
resolution  of  the  board  of  directors  or  of  the  finance  coiiuuittee." 

Therefore,  when  Pierre  was  instructed  to  advise  Mr.  L.  L.  Dun- 
ham, attorney  for  Mr.  T.  Coleman  du  Pont,  that  the  finance  commit- 
tee did  not  feel  justified  in  paying  more  than  $125  per  share  for  this 
stock  at  that  time,  and  to  take  the  matter  up  further  with  T.  Coleman 
du  Pont,  and  that  action  was  ratified  and  confirmed  by  the  board  of 
directors  on  December  30th,  the  corporation,  through  the  committee 
upon  whom  the  power  was  conferred,  had  taken  this  position  upon 
Coleman's  offer:  It  had  not  accepted  or  rejected  the  offer,  but  had  plac- 
ed the  matter  in  the  hands  of  its  chairman  for  further  negotiation  upon 
his  part  with  Coleman.    It  thereupon  became  his  duty  by  virtue  of 
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the  special  agency  vested  iri  him  by  the  action  di  the  finance  com- 
mittee to  take  the  matter  up  further  with  Coleman,  and  to  fully  in- 
fonn  Coleman  in  accordance  with  the  terms  of  his  instructions  and 
necessarily  to  keep  the  finance  committee  informed  of  what  was  gwng 
on  between  himself  and  Coleman.  The  question  before  the  finance 
committee  was  whether  it  should  or  should  not  acquire  the  stock. 
Coleman  had  offered  it  at  a  certain  price,  and  the  action  of  the  finance 
committee  cannot  reasonably  be  construed  as  other  than  making  a 
counter  offer.  With  these  instructions  before  him  and  this  duty  upon 
him,  Pierre  violated  that  duty  by  informing  Ehinham,  according  to 
his  own  statement,  that  Ae  offer  had  been  rejected,  but  did  not  give 
Coleman  the  information  at  that  time  that  the  finance  committee  was 
willing  to  buy  the  stock  at  a  lower  price  than  offered  by  him.  He, 
however,  kept  the  matter  open  with  Coleman  through  his  correspond- 
ence until  Coleman,  not  knowing  that  there  was  any  counter  offer,  in- 
structed him  to  withdraw  the  offer  with  a  view  of  renewing  it  in  the 
future.  His  action,  when  the  question  was  put  to  him  on  February 
10th  and  he  informed  Alfred  and  William  that  the  offer  had  been 
"turned  down"  on  December  23d,  and  when  they  asked  for  the  cor- 
respondence between  him  and  Coleman  and  he  furnished  them  with 
correspondence  upon  another  subject,  and  when  his  attention  was 
called  to  that  fact  by  Alfred  on  February  12th  he  still  failed  to  fur- 
nish the  correspondence  which  was  wanted,  cannot  be  reconciled  with 
anything  but  an  intention  on  his  part  to  conceal  from  them,  what  had 
transpired.  This  conclusion  becomes  irresistible  when  we  find  that 
on  the  following  day,  February  13th,  Coleman  wrote  the  letter  offer- 
ing to  sell  from  20,000  to  40,000  shares  of  stock.  The  finance  com- 
mittee had  not  determined  that  it  would  purchase  the  stock,  but  this 
fact  can  make  no  difference  in  Pierre's  duty  to  faithfully  represent  the 
company  under  the  instructions  from  the  finance  committee  in  his  deal- 
ings with  Coleman  and  to  make  full  disclosure  to  the  finance  committee 
of  what  transpired  between  him  and  Coleman.  If  he  had  with  fidelity 
carried  out  his  trust,  had  correctly  reported  to  Coleman  the  substance 
of  his  instructions  from  the  finance  committee,  and  had  fully  and  free- 
ly disclosed  to  the  finance  committee  what  had  transpired  between 
him  and  Coleman,  and  the  finance  committee  or  the  company  had  de- 
termined to  proceed  no  further,  or  had  determined  not  to  purchase 
Coleman's  stock,  his  position  of  agency  and  trust  for  the  c<xnpany 
would  have  been  at  an  end  and  he  would  have  been  free  to  act  for 
his  own  interests  and  those  of  his  associates.  Having  failed  to  do 
this  and  having  purchased  the  stock,  he  did  not  offer  to  turn  it  in  to  the 
company,  or  to  permit  it  to  purchase  it,  but  did  give  it  an  opportimity  to 
make  him  and  his  associates  an  offer  to  take  it,  not,  however,  upon 
the  terms  under  which  he  had  purchased  it  from  Coleman,  but  under 
terms  involving  the  necessity  of  the  company  makine  good,  obligations 
which  he  and  his  associates  had  entered  into  in  me  meantime  with 
third  parties  and  other  directors  of  the  company  in  relation  to  the 
stock.  This  opportunity  to  make  an  offer  to  sell  to  the  company,  if 
made  in  good  faith,  involved  a  duty  upon  Pierre's  part  aod  upon  the 
part  of  the  officers  and  directors  associated  with  him  in  interest  in  the 
purchase  at  that  time  to  make  a  full  disclosure  to  the  board  of  direc- 
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tors  of  all  that  had  previously  transpired  in  relation  to  the  stock  so 
that  they  might  be  fully  informed  of  what  rights,  if  any,  the  company 
had  in  the  matter,  or  what  its  opportunity  to  purchase  had  been.  No 
such  disclosure  was  made  to  the  board.  Although  the  board  was  in- 
formed that  Pierre  and  five  other  directors  had  an  interest  in  the 
stock,  the  fact  that  three  others  were  also  interested  was  not  dis- 
closed. Wjth  nine  directors  having  an  interest  antagonistic  to  the 
corporation  and  voting,  it  was  therefore  a  certainty  that  a  resolution 
to  buy  the  stock  could  not  pass,  even  if  all  the  rest  had  been  in  favor 
of  it,  because  tiie  board  at  that  time  consisted  of  twenty  members, 
and  it  required  a  majority  vote  of  those  in  office  to  pass  the  motion. 
The  subsequent  resolutions  at  the  stockholders'  meeting,  as  has  been 
shown,  were  passed  by  proxy  votes  g^ven  for  election  of  directors. 
While  the  proxy  votes  were  given  for  the  election  of  a  board  friendly 
to  Pierre  and  his  associates  and  recommended  by  them,  this  cannot 
be  construed  as  an  indorsement  of  all  that  Pierre  and  his  associates 
had  done  and  of  the  prior  action  of  the  board  because  of  a  further 
failure  to  fully  disclose  to  the  stockholders  the  circumstances  under 
which  the  stock  had^  been  purchased.  Moreover,  the  stockholders  re- 
ceiving the  communication  were  informed  that  tiie  subseribers  to  the 
letter  owned  in  person,  or  represented  by  proxy  over  55  per  cent,  of 
the  total  voting  stock  of  E.  I.  du  Pont  de  Nemours  &  Co.  and  were 
not  informed  that  the  stock  in  controversy  was  included  in  that  55 
per  cent.  -Under  the  facts,  therefore,  what  was  done  at  these  meet- 
ings cannot  have  any  force  and  effect  as  valid  action  on  the  part  of 
the  board  of  directors,  or  the  stockholders  at  these  meetings. 

[5]  The  duties  of  a  director  or  other  officer  of  a  corporation  in 
transactions  where  he  is  representing  his  company  are  governed  by 
well-established  and  familiar  rules  m  equity.  A  director  of  a  cor- 
poration may  freely  purchase  its  stock,  and  occupies  no  relation  of 
trust  to  an  individual  stockholder  which  prohibits  his  using  whatever 
advantage  his  position  may  afford  him  through  knowledge  of  its 
business  and  condition  superior  to  that  of  the  stockholder  with  whom 
he  deals.  He  is  not  accountable  to  the  stockholder  for  withholding 
information  from  him  which  affects  the  value  of  the  stock,  but  to  the 
corporation,  the  whole  body  of  stockholders,  he  stands  in  a  fiduciary 
relation  which  requires  him  to  exercise  the  utmost  good  faith  in  man- 
aging the  business  affairs  of  tibe  company  widi  a  view  to  promote, 
not  his  own  interests,  but  the  common  interests,  and  he  cannot  di- 
rectly or  indirectly  derive  any  personal  benefit  or  advantage  by  rea- 
son of  his  position  distinct  from  the  coshareholders.  By  assuming  the 
office,  he  undertakes  to  give  his  best  judgment  in  the  interest  of  the 
corporation  in  all  matters  in  which  he  is  acting  for  it  untrammeled 
by  hostile  interest  in  himself  or  others.  If  he  acts  for  himself  in  mat- 
ters where  his  interest  conflicts  with  his  duty,  the  law  holds  the  transac- 
tion constructively  fraudulent  and  voidable  at  the  election  of  the  cor- 
poration. He  is  disqualified  by  the  intervention  of  a  personal  inter- 
est to  act  in  the  performance  of  his  duties  as  trustee  for  the  com- 
pany, and  is  not  permitted  to  obtaui  title  to  property  where  he  has 
any  duty  to  perform  which  is  inconsistent  with  the  character  of  a 
purchaser  on  his  own  account.    When  a  director  attempts  in  viola- 
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tion  of  his  duty  to  acquire  interests  adverse  to  the  corporation  in 
respect  to  any  matter  involved  in  the  confidence  which  has  been  re- 
posed in  him,  as  to  which  equity  imposes  a  disability  upon  him  to 
deal  in  his  own  behalf,  the  court  will  hold  him  as  a  trustee  for  the 
corporation,  and  he  must  accoimt  for  the  profits  which  otherwise  would 
have  accrued  to  the  corporation.  The  product  of  the  transaction  will 
belong  to  the  corporation  exclusively.  The  law  will  presume  that 
whatever  was  done  in  furthierance  of  the  original  scheme,  under  which 
the  agetKy  was  created,  was  done  under  and  through  the  agency.  The 
burden  of  showing  that  the  relation  was  changed  before  or  during 
the  agency  rests  upon  the  party  so  affirming. 

It  is  asserted  by  counsel  for  the  defendants  that,  when  Coleman 
withdrew  his  offer,  the  duty  on  Pierre's  part  of  acting  for  the  com- 
pany was  at  an  end  and  he  was  then  free  to  act  for  his  individual  in- 
terests. It  must  be  assumed  that  Coleman's  conclusion  to  withdraw 
the  offer,  qualified,  as  it  was,  by  a  suggestion, of  renewing  it  in  the 
future,  was  affected  by  Pierre's  breach  of  the  fidelity  he  owed  to  the 
company  in  misinformiog  and  misleading  Coleman  as  to  the  real  ac- 
tion of  the  finance  committee.  And  it  is  shown  that  Pierre^  while 
the  duty  rested  upon  him  of  negotiating  solely  in  the  company's  in- 
terests, inidated  by  suggestion  to  Coleman  the  plan  for  a  financing  of 
the  transaction  otherwise  than  by  a  sale  to  the  company.  The  finance 
committee  was  in  favor  of  purchasing  the  stock,  but  that  fact  and  the 
reasons  for  not  buying  it  at  $160  had  not  been  stated  to  Coleman, 
although  it  was  rapidly  rising. in  value  and  Coleman,  knowing  this, 
was  kept  by,  Pierre  in  ignorance  of  facts  which  Pierre  should  have 
disclosed  to  him.  He,  in  whom  confidence  was  reposed  of  faithfully 
representing  the  company  in- the  transaction,  cannot,  after  betraying 
his  trust  through  suppression  of  the  facts  and  through  abandonment 
of  his  principal  by  suggestion  of  a  sale  through  an  outside  financing, 
now  take  advantage  of  his  own  wrong  and  successfully  claim  that  the 
resulting  withdrawal  of  the  offer,  thus  brought  about  and  concealed 
from  his  principal  until  the  trial  of  the  cause,  relieves  him  of  any  fur- 
ther resp<Misibility  and  put  him  in  a  position  to  thereafter  deal  for 
himself. 

There  never  has  been,  however,  any  corporate  action  determining 
whether  or  not  the  company  should  purchase  the  stock.  If  such  ac- 
tion had  been  taken,  the  remedy  afforded  to  die  plaintiffs  would  prop- 
erly be  a  decree  declaring  it  to  be  the  duty  of  the  defendants  to  as- 
sign and  transfer  the  stock  to  the  E.  I.  du  Pont  de  Nemours  &  Co. 
upon  reimbursement  of  the  cost  of  acquiring  it  and  an  accounting 
for  dividends  received  thereon,  or  in  case  it  should  be  found  that  the 
stock  could  not  for  any  reason  be  transferred  to  the  E.  I.  du  Pont  de 
Nemours  &  Co.,  an  accounting  for  the  difference  between  the  cost 
and  the  fair  marked  value  of  the  stock,  together  with  the  dividends 
received  thereon.  The  question  whether  the  company  should  or  should 
not  acquire  the  stock,  or  any  part  thereof,  not  having  been  determined 
by  the  company,  that  question  of  business  poUcy  is  not  one  for  the 
/determination  of  the  court.  The  court  cannot  place  itself  in  the  posi- 
tion of  the  corporation  and  determine  that  the  company  should  take 
advantage  of  the  opportunity  to  purchase  the  stock  as  it  has  a  right 
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to  do,  but  it  is  still  a  question  which  is  open  to  the  company  for  its 
decision,  notwithstanding  that  it  is  a  foregone  conclusion  that  its  ac- 
quisition would  be  of  enormous  profit  to  the  company.  This  ques- 
tion must  therefore  be  determined  by  the  company  itself.  If  it  were 
referred  to  the  board  of  directors,  that  board  is  disabled  for  the  pur- 
pose of  passing  upon  the  question,  as  the  majority  of  tHfe  directors  are 
disqualified  by  interest  to  act  upon  the  matter.  The  board,  therefore, 
could  not  summon  a  qualified  quorum.  The  only  course  remaining, 
therefore,  is  to  put  the  question  before  the  stockholders  of  the  E.  I. 
du  Pont  de  Nemours  &  Co.  for  their  decision  at  a  meeting  called  for 
that  purpose,  to  be  conducted  under  the  supervision  of  a  special  master 
after  due  notice  thereof  and  notice  of  the  decree  in  this  cause,  the 
holders  of  the  stock  acquired  from  T.  Coleman  du  Pont  or  the  pro- 
ceeds in  stock  of  E.  I.  du  Pont  de  Nemours  &  Co.  thereof  to  be  en- 
joined from  voting  said  stock. 

Counsel  for  the  respective  parties  have  submitted  requests  for  find- 
ings of  fact  and  conclusions  of  law,  which  have  been  filed  in  the  cause, 
and  which,  together  with  the  answers  thereto,  are  hereby  made  a  part 
of  this  opinion  with  the  same  force  and  effect  as  thongh  set  out  herein 
in  full. 

The  answers  to  the  plaintiffs'  requests  for  findings  of  fact  declined 
or  qualified,  without  repeating  the  requests,  are  as  follows: 

30.  Answer:  This  request  is  declined  for  the  reason  that,  while 
Coleman  was  willing  to  sell  to  the  cc»npany.  he  was  also  willing  to 
have  the  purchase  made  for  the  benefit  of  the  men  who  were  working 
for  the  company,  under  some  other  method  of  financing. 

35.  Answer:  I  so  find  provided  the  request  means  no  other  ofifer 
was  made  by  Coleman  after  the  offer  considered  at  the  finance  com- 
mittee meeting  of  December  23,  1914. 

41.  Answer:  This  request  is  declined.  It  is  found,  however,  that 
the  ownership  of  the  stock  was  an  essential  and  potent  factor  in  the 
practical  control  of  the  Powder  Company. 

45.  Answer:  This  finding  is  declined  for  the  reason  that,  while  it 
is  improbable  that  the  loan  would  have  been  so  made,  the  negative 
form  of  the  request  is  too  broad  a  conclusion  to  draw  from  the  evi- 
dence. 

As  to  all  of  the  requests  of  the  plaintiffs  for  findings  of  fact,  with 
the  exception  of  those  above  specifically  answered,  I  find  as  requested, 
and  such  findings  are  made  the  findings  of  the  court  and  a  part  of 
this  opinion. 

The  answers  to  defendants'  requests  for  findings  of  fact  declined 
or  qualified,  without  repeating  the  requests,  are  as  follows: 

3.  Answer:  The  request  is  broader  than  is  justified  by  the  evi- 
dence. I  find,  however,  that  that  is  the  only  manufacturing  and  mer- 
cantile business  in  which  the  corporation  is  engaged. 

14.  Answer:  I  so  find  as  to  the  actual  busmess  and  prospective 
business  in  the  manufacture  and  sale  of  powder  and  concerning  the 
finances  of  the  company,  provided  that  the  term  "business"  does  not 
include  the  business  in  relation  to  Coleman's  offer  to  sell  his  stock. 

15.  Answer:  This  request  is  declined  because  the  evidence  does  not 
show  whether  or  not  Pierre  S.  du  Pont,  by  reason  of  his  position  as 
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acting  president  and  his  being  in  closer  touch  with  all  the  principal 
officers  of  the  company  and  its  manufacturing  and  commercial  busi- 
ness, had  opportunities  to  become  informed  and  did  have  informa- 
tion which  Alfred  I.  du  Pont  did  not  have. 

18.  Answer:   This  request  is  declined. 

19.  Answer:  As  to  the  first  part  of  the  request  down  to  and  includ- 
ing the  words  "by  T.  Coleman  du  Pont,"  it  is  so  found.  The  re- 
mainder of  the  request  is  declined. 

22.  Answer:  This  request  is  declined  for  the  reason  hereinbefore 
stated  at  length. 

24.  Answer :  As  to  the  portion  of  this  request  down  to  and  includ- 
ing the  words  "160  per  share,"  it  is  so  found.  As  to  the  conclud- 
ing part,  "and  never  instructed  or  intimated  to  Pierre  S.  du  Pont  that 
they  would  increase  the  price  beyond  $125  a  share,"  it  is  declined,  as 
it  has  been  hereinbefore  found  that  Alfred  I.  du  Pont  did  make  an  in- 
timation to  Pierre  S.  du  Pont  that  if  the  offer  were  held  open  the  com- 
mittee might  increase  its  offer. 

25.  Answer:  As  to  this  request,  I  so  find  as  to  the  part  thereof 
down  to  and  including  the  words  "with  Mr,  T.  C.  du  Pont  further." 
The  part  thereafter,  which  excludes  any  other  meaning  than  that  there- 
in set  out,  is  declined.  The  concluding  clause,  "and  the  action  of 
the  finance  committee  as  expressed  in  the  resolution  at  the  price  fixed 
in  the  resolution  was  'approved,  ratified  and  confirmed'  by  the  board 
of  directors  at  that  meeting,"  is  declined  because  it  carries  the  infer- 
ence that  the  resolution  as  set  out  in  the  minutes  was  presented  to 
the  board.  What  was  approved,  ratified,  and  confirmed  was  what 
was  set  forth  in  the  report. 

27.  Answer:  This  request  is  declined.  There  is  no  evidence  that 
Pierre  mentioned  the  price  of  $125  to  Dunham,  of  that  he  did  any- 
thing further  than  tell  Dunham  that  the  finance  committee  had  refused 
to  accept  the  offer. 

29.  Answer:  This  request  is  declined.  While  the  correspondence 
standing  alone  may  show  such  desire  on  the  part  of  Pierre,  the  exist- 
ence of  such  a  desire  is  inconsistent  with  his  conduct 

31.  Answer:  The  latter  part  of  the  request,  as  follows,  "the  letter 
contains  no  suggestion  of  a  sale  to  the  company,"  is  declined.  As  to 
the  portion  of  the  request  down  to  the  words  "through  outside  agen- 
cies," it  is  so  found. 

35.  Answer:  This  request  is  declined.  Coleman's  letter  of  Febru- 
ary 13,  1915,  did  contain  a  suggestion  of  a  renewal  of  a  proposition  to 
sell  the  stock  to  the  company. 

39.  Answer:    This  request  is  declined. 

40.  Answer:  This  request  is  declined.  Provided  that  if  the  words 
"a  few"  are  struck  out,  it  is  so  found. 

41.  Answer:  This  request  is  declined. 

43.  Answer:  I  decline  to  so  find  because  at  the  meeting  held  on 
March  15,  1915,  the  plaintiffs  and  all  of  the  stockholders,  with  the 
exception  of  those  interested  in  the  acquisition  of  Coleman's  stock, 
were  fraudulently  kept  in  ignorance  of  Pierre's  breach  of  trust  and 
that  of  his  associates,  and  therefore  the  action  of  the  stockholders' 
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meeting  was  obtained  by  fraud  and  concealment /which  renders  it  null 
and  void. 

44.  Answer:  This  request  is  declined  for  reasons  hereinbefore 
stated. 

45.  Answer:  This  request  is  declined. 

46.  Answer:  This  request  is  declined. 

47.  Answer:  This  request  is  declined. 
■  48.  Answer:  This  request  is  declined. 

49.  Answer:  This  request  is  declined.  It  is  shown  by  the  evidence, 
including  Dunham's  telegram  to  Coleman  of  February  17,  1915,  that 
the  first  suggestion  for  tibe  sale  of  the  whole  of  Coleman's  stock  came 
from  Pierre. 

50.  Answer:  This  request  is  declined.  There  is  no  evidence  that 
Coleman  knew  that  fact  until  Pierre  closed  the  bargain. 

53.  Answer:  This  negative  request  is  declined.  The  ownership  of 
the  said  stock  was  an  essential  and  potent  factor  in  the  practical  con- 
trol of  the  Powder  Company. 

54.  Answer:  'Hiis  request  is  declined  as  irrelevant  and  immaterial 
and  also  because  there  is  no  evidence  to  either  support  or  contradict  it. 

58.  Answer:  It  is  so  found.  J.  P.  Morgan  &  Co.  also  relied  upon 
the  official  connection  of  Pierre  and  his  associates  with  the  Powder 
Company. 

•  59.  Answer :  This  point  is  declined  because  it  involves  a  conclusion 
not  supported  by  the  evidence  as  to  what  was  the  usual  and  ordinary 
course  of  J.  P.  Morgan  &  Co.'s  business.  It  is  found  that  J.  P.  Mor- 
gan &  Co.  did  rely  upon  the  value  of  the  stock  and  the  personal  guar- 
anties in  addition  to  the  other  circumstances  inducing  them  to  make 
loans  as  hereinbefore  found  in  this  opinion. 

61.  Answer:  This  request  is  declined.  The  facts  in  evidence  show 
that  there  was  an  understanding  on  the  part  of  Pierre  and  Raskob  that 
the  depositary  banks  were  to  participate  in  the  loan. 

63.  Answer:  This  request  is  declined. 

65.  Answer:  It  is  so  found  provided  the  company  had  purchased 
upon  the  terms  dictated  by  Pierre  and  his  associates,  and  the  term 
"their  interest"  refers  to  tfie  number  of  shares  they  were  to  receive 
under  either  arrangement.  They  had  at  that  time  a  personal  interest 
in  carrying  out  what  would  be  to  Pierre's  interest  in  preference  to 
the  interests  of  the  stockholders. 

66.  Answer:  This  request  is  declined.  The  evidence  shows  that 
Mr.  Laflfey  could  have  had  no  information  upon  which  to  volunteer 
such  statement,  unless  he  had  been  asked  the  question  by  Pierre. 

74.  Answer:  It  is  so  found  with  the  qualification  that  the  voting 
in  favor  of  the  resolution,  of  the  shares  for  which  the  proxies  were 
obtained  through  the  circular  letter  hereinbefore  referred  to,  was  a 
fraud  upon  those  stockholders  and  the  company,  and  the  result  so  ob- 
tained is  null  and  void. 

75.  Answer:  The  latter  part  of  this  request  is  declined  from  the 
words  "but  tfie  statements"  to  the  end  of  the  request.  The  words 
"Total  Working  Capital"  used  upon  the  forms  were  used  in  the  com- 
mercial sense  to  indicate  the  q;uick  or  fluid  assets  and  those  quick  or 
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fluid  assets  were  considered  as  its  "working  capital"  by  the  company. 
As  to  the  first  part  of  the  request,  it  is  found  as  stated  therein. 

78.  Answer:  This-request  is  declined. 

79.  Answer:  This  request  is  declined. 

81.  Answer:  This  request  i?  declined,  except  as  to  the  statement 
in  the  first  paragraph  that  Pierre  purchased  the  stock  of  T.  Coleman 
du  Pont  for  himself  and  his  associates. 

82.  Answer :  This  request  is  declined  for  the  reasons  hereinbefore 
stated  in  the  discussion  of  the  eflfect  of  the  vote  of  approval. 

As  to  all  of  the  requests  of  the  defendants  for  findings  of  fact,  with 
the  exception  of,  those  above  specifically  answered,  I  find  as  requested, 
and  such  findings  are  made  the  findings  of  the  court  and  a  part  of  this 
opinion. 

The  plaintiffs'  requests  for  conclusions  of  law  are  answered  as  fol- 
lows: 

1.  Answer:  It  is  so  found. 

2.  Answer:  It  is  so  found. 

3.  Answer :  It  is  so  found. 

4.  Answer:  It  is  so  found. 

5.  Answer :  It  is  so  found,  suljject  to  what  has  been  stated  as  the 
conclusion  of  the  court  upon  the  submission  of  the  question  of  ac- 
quiring the  stock  to  a  meeting  of  the  stockholders  of  the  E.  I.  du 
Pont  de  Nemours  &  Co.,  and  provided  the  stockholders  decide  that 
the  company  shall  avail  itself  of  its  right  to  acquire  the  stock. 

The  defendants'  requests  for  conclusions  of  law  are  answered  as 
follows : 

1.  Answer:  This  request  is  declined. 

2.  Answer:  This  request  is  declined. 

3.  Answer:  This  request  is  declined. 

4.  Answer:   This  request  is  declined. 

5.  Answer:  This  request- is  declined.  The  latter  part  of  the  re- 
quest is  a  mixed  conclusion  of  fact  and  law  and  too  broad  to  be  justi- 
fied by  the  evidence. 

6.  Answer:  It  is  so  found,    • 

7.  Answer :  This  resquest  is  declined  as  applied  to  the  Powder  Com- 
pany if  the  word  "speculate"  is  used  in  the  sense  of  purchasing  its 
stock  for  investment,  for  retirement,  or  for  resale. 

8.  Answer:  This  request  is  declined  as  having  no  relation  to  the 
facts  in  this  case. 

9.  Answer:  This  request  is  declined,  in  view  of  the  sense  in  which 
the  defendants  have  used  the  word  "surplus." 

10.  Answer:   It  is  so  found. 

11.  Answer:  The  general  proposition  of  law  is  correct,  but  it  has 
no  bearing  upon  the  facts  in  this  case  and  is  therefore  declined.  The 
action  of  the  board  was  obtained  under  circumstances  which  made  it 
a  fraud  upon  the  company  and  the  stockholders.  The  fact  that  there 
were  existing  conditions  which  would  justify  the  exercise  of  a  fair 
discretion  becomes  immaterial. 

12.  Answer:   It  is  so  found. 

13.  Answer :  It  is  so  found. 

14.  Answer:  This  request  is  declined. 
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15.  Answer:  This  request  is  declined. 

16.  Answer:   This  request  is  declined. 

17.  Answer:   This  request  is  declined. 

18.  Answer:   This  request  is  declined. 

19.  Answer:  It  is  so  found  provided  that  conversations  in  which 
Alfred  or  William  made  statements  to  Pierre  in  relation  to  Cole- 
man's offer  to  sell  his  stock  were  notice  to  Pierre  of  the  attitude  of 
the  other  members  of  the  finance  committee  and  their  construction 
of  the  instructions  given  him  and  have  a  bearing  upon  the  question  of 
his  good  faith  in  carrying  out  those  instructions, 

20.  Answer:  It  is  so  found. 

21.  Answer:  This  request  is  declined. 

A  decree  will  be  entered  in  favor  of  the  plaintiffs  in  accordance 
with  this  opinion. 


SANTA  MARINA  CO.  v.  CANADIAN  BACfK  OF  COMMERCE. 
(District  Court,  N.  D.  California,  Second  Dlvtglon.    October  24,  1916.) 

No.  l6. 

1.  Banks  and  Banking  €=9l30(l) — Deposits — LzABiLrrT  fob  Tboat  Funds. 

The  secretary  at  complainant  corporation  received  checks  payable  to 
complainant  or  order  in  payment  of  rents  due  the  company.  His  only 
duty  In  connection  with  such  checks  was  to  appropriately  Indorse  and 
deposit  the  same  to  complainant's  account  In  Its  designated  depository 
bank.  A  number  of  such  checks  he  Indorsed  by  himself  as  secretaiy  with- 
out authority  and  dejwslted  to  hla  own  pers<«al  account  In  defendant 
bank,  where  he  also  deposited  money  of  his  own.  Upon  this  account  he 
drew  checks,  some  of  which  were  to  defendant  In  payment  of  notes  given 
for  mtoney  borrowed  for  his  personal  use.  Held,  that  defendant  was 
chargeable  with  notice  that  the  checks  so  deposited  were  the  property 
of  complainant,  and  not  of  the  depositor,  and  that  so  much  of  the  deposit 
account  as  was  made  up  of  their  proceeds  was  a  trust  fond;  that,  while 
It  had  the  right  to  presume  that  checks  given  by  the  depositor  for  per- 
sonal obligations  were  not  Intended  to  be  paid  from  such  fund  so  long  as 
the  account  was  sufficiently  large.  It  was  liable  to  complainant  for  mon- 
ey which  It  had  itself  received  with  reason  to  know  that  It  came  front  the 
trust  fund. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  H  319, 
820,  322,  327.] 

2.  Banks  and  BANKrwo  <&=>130(1) — DEPOsrrs — LiABiLrrr  tob  Tbtjst  Funds. 

In  such  case,  where  the  trust  was  oae  created  ex  maleflcio,  there  could 
be  no  presumption  that  deposits  subsequently  made  by  the  depositor  of 
his  own  funds,  and  perhajra  checked  out  to  others  than  dedTendant,  were 
replacement  of  the  depleted  fund,  so  as  to  exonerate  defendant  from  lia- 
bility. 

[Ed.  Note. — For  other  caaes,  see  Banks  and  Bankiiig,  Cent  Dig.  JS  319, 
820,  322,  327.] 

3.  EquiTT  «=»71(1) — LffMiTATiON  or  AcTioss  ®=>100(1) — Laches. 

Complainant,  having  no  other  business  than  the  care  and  rental  of  its 
buildings,  and  which  therefore  permitted  its  rentals,  beyond  the  amount 
required  for  current  expenses,  to  accumulate  In  bank  until  It  desired  to 
make  a  considerable  payment  on  Its  mortgage  Indebtedness,  was  not 
chargeable  with  laches  because  It  did  not  for  three  or  four  years  dls- 
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cover '  the-  discrepancy  between  Ita  bank  balance  and  tbe  reports  made 
monthly  by  its  secretary;  nor  was  It  barred  oif  relief  by  Code  Civ.  Proa 
Cal.  §  338,  which  Imposes  a  Unritatlon  ol  three  years  on  actions  for  fraud* 
or  mistake,  but  provides  that  the  cause  of  action  shall  not  be  deemed  to 
have  accraed  until  the  discovery  of  the  fraud  or  mistake,  wheire  suit  was 
commenced  promptly  on  sucdi  diaocyv&tj. 

[Ed.  Note.— For  other  casee,  see  Equity,  Oait  Dig.  ${  20t-207,  20&- 
211;  Limitation  of  Actions,  Cent  Dig.  SS  480,  4d3.] 

4.  Patuknts  «=»39(4) — AppuoATioir. 

Where  a  corporation  obtained  Judgnients  against  a  defaulting  officer  (m 
an  Indebtedness  for  a  part  of  which  it  afterward  brought  suit  against 
ddlendant,  it  had  the  right  to  credit  any  sum  collected  by  execution  on 
the  Judgments  first  on  the  part  <^  the  indebtedness  for  which  defendant 
was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Payment,  Cent  Dig.  {  107.] 

In  Equity.  Suit  by  the  Santa  Marina  Company  against  the  Cana- 
dian Bank  of  Commerce.    Decision  for  complainant.. 

E.  W.  McGraw  and  J.  E.  Barry,  both  of -San  Francisco,  for  plain- 
ti£f. 

Gavin  McNab  and  Nat  Scbmulowitz,  both  of  San  Francisco,  for 
defendant. 

BLEDSOE,  District  Judge.  This  is  a  suit  in  equity,  instituted  for 
the  purpose  of  securing  a  decree  to  the  effect  that  a  certain  fund, 
which,  it  ia  allied,  is  in  the  possession  of  the  defendant,  is  held  by 
defendiant  for  the  use  and  benefit  of  plaintiff.  The  facts  as  presented 
in  the  pleadings  are  involved  in  considerable  complexity  of  detail, 
but  I  think  may  be  stated  fairly  with  brevity. 

Previous  to  1913,  one  Hooper  was  for  some  years  a  trusted  em- 
ploye of  the  Mercantile  Trust  Company,  and  was  also  the  secretary 
and  a  trusted  employe  of  the  plaintiff  corporation.  Plaintiff  had  no 
other  business  than  the  ownership  and  control  of  two  pieces  of  imr 
proved  real  estate  in  the  city  of  San  Francisco.  One  had  situate  upon 
it  an  eight-story  office  building,  from  which  the  income  was  very  large, 
amounting  to  several  thousand  dollars  each  month;  and  the  other  a 
small  store  building,  rented  for  a  sum  approximating  $350  per  month. 
The  rents  from  these  buildings  were  collected  by  two  certain  real  es- 
tate firms,  whq,  after  deducting  their  commissions,  would  draw  their 
checks  in  favor  of  plaintiff  dompany,  and  these  checks,  in  due  course, 
would  be  delivered  to  Hooper,  the  secretary  thereof.  His  sole  func- 
tion in  this  behalf  was  to  indorse  these  checks  in  appropriate  fashion 
and  deposit,them  to  the  credit  of  the  account  of  the  plaintiff  corpora- 
tion in  its  sole  depository,  the  Mercantile  National  Bank,  an  institu- 
tion closely  affiliated  with,  and  in  fact  operating  in  the  same  building 
as,  the  Mercantile  Trust  Company,  in  which  he  was  employed.  Hoop- 
er's other  principal  functions  as  secretary  were  to  render  monthly 
reports  of  the  receipts  and  disbursements  of  plaintiff  corporation  to 
its  board  of  directors,  and,  in  conjunction  with  an  executive  officer 
of  the  company,  to  sign  checks  for  moneys  drawn  upon  its  funds  and 
designed  to  meet  its  obligations.  The  rental  of  the  smaller  building  of 
plaintiff  above  referred  to  was  collected  by.  the  real  estate  firm  of 
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Bovee,  Toy  &  Co.,  and  the  net  amount  due  plaintiff  was  paid  to  plain- 
tiff regularly  by  their  check  drawn  upon  the  Bank  of  California. 

Hooper  at  the  times  herein  under  consideration  maintained  his  in- 
dividual bank  account  with  defendant.  Commencing  in  December, 
1907,  he  followed  the  plan  of  appropriating  to  his  own  use,  at  irreg- 
ular intervals,  the  moneys  represented  by  monthly  checks  drawn  by 
Bovee,  Toy  &  Co.  and  payable  to  his  employer,  plaintiff  herein.  The 
first  check  so  appropriated  was  for  $297,  and  the  method  of  appro- 
priation was  substantially  as  follows:  The  check  was  payable  to  the 
Santa  Marina  Company  or  its  order.  He  indorsed  it  upon  th*  back, 
"Santa  Marina  Company,  by  R.  T.  Hooper,  Secretary,"  and  in  this 
form  deposited  it  in  defendant's  bank  in  and  to  the  credit  of  his  own 
personal  account.  Similarly,  with  slight  variations  with  respect  to 
the  form  of  the  indorsement  not  material  to  this  controversy,  other 
checks  were  thus  deposited  until  the  amount  thus  appropriated  totaled 
the  sum  of  $6,775.98;  the  last  deposit  being  made  by  him  on  the 
23d  of  March,  1911.  The  checks  all  passed  through  the  clearing  house 
in  due  course  and  were  r^^ularly  credited  to  the  account  of  defendant 
bank.  Other  moneys  belonging  to  Hooper  and  coming  from  other 
sources  were  deposited  in  his  personal  account  in  defendant's  bank 
from  time  to  time,  and  also  checks  were  drawn  upon  the  account  in 
payment  of  personal  obligations  of  his  from  time  to  time.  In  addi- 
tion, he  borrowed  money  of  the  defendant  bank  at  certain  dates  be- 
ginning in  February,  1909,  and  these  sums  were  repaid  by  him,  in  in- 
stallments, by  checks  drawn  upon  his  personal  account  aforesaid  from 
time  to  time.  The  last  loan  made  to  him  was  in  July  of  1912,  in 
the  sum  of  $1,500.  Of  that  amount  $1,000  was  paid  in  1914,  through 
the  sale  by  the  bank  of  certain  securities  held  by  it,  and  the  balance 
remains  still  tmpaid.  The  total  amounts  borrowed  by  Hooper  and 
by  him  repaid  to  the  bank  previous  to  March,  1913,  amoimted  to 
$3,500. 

In  the  last-named  month  the  Mercantile  Trust  Company  discovered 
that  Hooper  was  an  embezzler  from  it,  and  he  was  convicted  of /that 
crime  and  sentenced  to  the  penitentiary.  Immediately  upon  the' dis- 
covery of  his  embezzlement  being  made  known,  officers  of  the  plain- 
tiff company  investigated  his  accounts,  and  discovered  for  the  first 
time  that,  mough  he  had  faithfully  and  correctly  reported  to  them 
each  month  the  amount  of  receipts  coming  into  his  nands  as  ag^nt 
of  the  plaintiff  company,  and  had  correctly  reported  the  disbursements 
from  its  account  in  the  Mercantile  National  Bank,  yet,  by  failing  to 
exhibit  to  them  from  time  to  time  the  bank  balance  rendered  monthly 
by  that  bank,  they  had  not  been  apprised  of  the  fact  that  the  respective 
balances  upon  the  books  as  shown  by  his  reports  exceeded  the  re- 
spective balances  in  the  bank  by  tiie  exact  amount  of  his  previous 
misappropriations  hereinabove  referred  to.  Thereupon  demand  was 
made  upon  defendant  bank  for  a  restitution  of  the  moneys  represented 
by  the  total  amount  of  the  checks  drawn  to  plaintiff  company  and 
deposited  in  the  defendant  bank.  The  demand  proving  unavailing,  this 
suit  was  brought  as  for  the  enforcement  of  a  trust  with  respect  to 
the  moneys  represented  by  all  the  checks  so  deposited. 

Subsequently  to  the  discovery  of  Hooper's  peculations,  and  prior  to 
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the  institution  of  this  proceeding,  plaintiff  brought  two  suits  in  the 
state  courts  against  tiie  defendant  Hooper  as  for  a  money  demand 
for  the  moneys  covered  by  the  mis^propriated  checks,  as  well  as  other 
demands  inuring  to  plaintiff,  and  attadied  certain  property  standing 
in  the  name  of  Hooper.  Upon  the  rendition  of  judgment,  this  prop- 
erty was  sold  to  the  attorney  for  plaintiff,  upon  the  two  several  judg- 
ments rendered,  for  the  sum  of  $1,000.  The  attorney,  confessedly, 
bid  it  in  as  the  agent  and  in  behalf  of  his  principal,  the  plaintiff  here- 
in. To  the  claim  advanced  by  plaintiff,  defendant  has  interposed  sev- 
eral defenses,  iDcludin|;  the  statute  of  limitations,  as  applicable  to  ac- 
tions both  at  law  and  m  equity,  and  has  pleaded  in  addition  the  claim 
that  the  maricet  value  of  the  property  acquired  by  plaintiff  under  and 
pursuant  to  the  execution  sales  ^bove  referred  to  was  largely  in  ex- 
cess of  the  amount  claimed  to  be  due  from  it,  and  that  in  consequence 
no  recovery  should  be  had  herein. 

[1]  There  can  be  no  doubt,  in  my  mind,  that  the  employe,  Hooper, 
was  in  no  wise  expressly  or  impliedly  authorized  to  do  aught  with  the 
checks  of  plaintiff  received  by  him  other  than  to  indorse  and  deliver 
them  for  deposit  with  plaintiff's  designated  depository.  In  transgress- 
ing his  authorized  function,  and  in  depositing  the  checks,  after  in- 
dorsement, in  the  defendant's  bank  to  his  own  account,  he  was  guilty 
of  a  conversion  of  the  moneys  represented  by  the  respective  checks, 
such  checks,  and  the  moneys  so  represented,  being  at  all  times  the 
property  of  the  plaintiff  company.  The  checks  being  the  property  of, 
and  being  drawn  payable  to  the  order  of,  plaintiff  company,  plamtiff 
could  be  divested  of  the  title  to  them  and  the  moneys  represented  only 
by  some  act  or  conduct  upon  its  part  substantially  the  equivalent  of 
an  order  or  check  of  its  own  making  the  money^  represented  by  the 
checks  payable  to  it,  payable  to  the  order  of  Hooper.  There  is  no 
suggestion,  of  course,  of  any  such  act  or  conduct.  In  receiving,  then, 
checks  drawn  to  the  order  of  plaintiff,  indorsed  by  Hooper  as  secre- 
tary, and  tendered  by  him  for  deposit  in  his  own  private  account,  de- 
fendant was  at  once  apprised  of  the  fact  that  the  transaction  was  es- 
sentially irregular,  and  that  there  was  no  apparent  authority  in  Hooper 
thus  to  divest  plaintiff  of  its  right  to  and  title  in  the  moneys  repre- 
sented by  the  checks  thus  offered  for  deposit.  It,  itsdf,  became,  in 
this  wise,  a  p£Lrty  to  the  conversion  of  the  fund,  and  that  it  would 
have  been  liable  therefor  in  a  suit  at  law  as  for  such  conversion  seems 
clear ;  but  such  question  is  immaterial  in  this  action  and  need  not  be 
given  consideration.  It,  in  any  event,  was  put  upon  notice  that  the 
money  thus  deposited  and  held  in  the  personal  account  of  Hooper 
was,  in  truth  and  in  fact,  the  property  of  the  plaintiff,  and  not  the 
property  of  Hooper,  and  that  defendant  Hooper  held  it  as  a  trustee 
of  and  for  plaintiff. 

Defendant  bank  had  the  right  to  assume,  of  course,  that  Hooper  was 
intending  to  act  honestly  and  in  good  faith  toward  plaintiff,  and  that 
he  would  be  duly  responsive  to  the  trust  subsisting  in  him.  In  this 
spirit,  in  the  absence  of  any  information  coming  to  it  that  such  payment 
constituted-  a  misappropriation  of  plaintiff's  property,  it  had  a  right 
to  assume  that  any  moneys  drawn  from  the  fund  represented  by  the 
check  delivered  to  it  and  tnade  .payable  to  some  third  person  would  be 
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intended  by  Hooper,  and  in  fact  be  used,  in  complete  recognition  of  the 
trust  created  by  the  deposit  to  his  own  account.  As  to  any  monc)^, 
however,  which  he  paid  to  defendant  bank  itself,  in  satisfaction  of  his 
own  obligations,  the  bank  indubitably  knew  that  such  payment  consti- 
tuted a  violation  of  the  trust,  and  by  the  same  token  knew  that  it  was 
participating  in  the  fruits  of  such  violation.  There  can  be  no  doubt, 
then,  as  to  moneys  paid  by  Hooper  to  the  defendant  bank,  the  bank 
would  be  liable  to  plaintiff,  in  equity,  at  least  to  the  extent  that  such 
moneys  so  paid  were  taken  from  the  trust  fund.  Union  Stockyards 
Nat.  Bank  v.  Gillespie,  137  U.  S.  411,  11  Sup.  Ct  118, 34  L.  Ed.  724; 
Manhattan  Bank  v.  Walker,  130  U.  S.  267,  9  Sup.  Ct.  519,  32  L.  Ed. 
959;  Central  Nat.  Bank  v.  Conn.  Mut.  Life  Ins.  Co.,  104  U.  S.-54,  26 
L.  Ed.  693;  Duncan  v.  Jaudon,  15  Wall.  165,  21  L.  Ed.  142;  Am. 
Trust  &  Banking  Co.  v.  Boone,  102  Ga.  202,  29  S.  E.  182,  40  L.  R.  A. 
250,  66  Am.  St.  Rep.  167;  Interstate  Nat.  Bank  v.  Claxton,  97  Tot. 
569,  80  S.  W.  604,  65  L.  R.  A.  820,  104  Am.  St.  Rep.  885 ;  Globe  Sav- 
ings Bank  v.  Nat.  Bank  of  Commerce,  64  Neb.  413,  89  N.  W.  1030; 
U.  S.  Fidelity  &  Guaranty  Co.  v.  First  Nat.  Bank,  18  Cal,  App.  437, 123 
Pac.  352. 

[2]  It  is  the  law,  sustained  by  an  overwhelming  current  of  author- 
ity, tiiat  a  cestui  que  trust  will  be  entitled,  in  equity,  to  follow  the  trust 
fund,  whithersoever  it  may  go  and  whatsoever  form  it  may  assume, 
providing  always  that  he  is  able  to  identify  it  Central  Nat.  Bank  v. 
Conn.  Mut.  Life  Ins.  Co.,  supra.  If,  as  is  the  ca.<!e  herein,  the  trust 
fund  has  been  blended  or  commingled  by  the  trustee  with  his  own 
funds,  the  right  of  the  cestui  to  assert  his  ownership,  by  lien  or  other- 
wise, is  preserved.  Payments  made  by  the  trustee  from  the  com- 
mingled fund,' as  for  his  own  private  use  or  benefit,  will  be  presumed, 
perhaps  conclusively  so  (In  re  Hallett,  L.  R.  13  Ch.  Div.  696,  727-729), 
to  have  been  made  from  that  portion  of  the  blended  fund  to  which  he 
had  a  right  to  resort,  at  least  until  the  depletion  of  the  trust  fund  has 
actually  commenced.  Any  paynients  thereafter  made  will,  of  course, 
have  to  be  regarded  as  a  dissipation,  pro  tanto,  of  the  trust  fund  itself. 
39  Cyc.  540.  To  the  extent  that  the  trust  fund  may  have  been  thus 
dissipated,  the  cestui  que  trust,  in  equity,  at  least  to  the  extent  of  fol- 
lowing the  trust  fund  into  the  hands  of  innocent  holders,  will  be  reme- 
diless. • 

There  are  decisions,  although  apparently  the  holdings  are  not  uni- 
form upon  the  subject  (Board  of  Commissioners  v.  Strawn,  157  Fed. 
49,  51,  84  C.  C.  A.  553,  15  L.  R.  A.  [N.  S.]  1 100),  to  the  effect  that  any 
subsequent  contributions  to  the  undissipated  portion  of  tHe  blended 
fund  by  the  trustee  will  be  considered  as  restorations  of  the  trust 
fund  itself,  pro  tanto.  United  Nat.  Bank  v.  Weatherby,  70  App.  Div. 
279,  75  N.  Y.  Supp.  3;  Cohnfeld  v.  Tanenbaum,  176  N.  Y.  126,  68  N. 
E.  141,  98  Am.  St.  Rep.  653.  This  rule,  however,  could  hardly  oper- 
ate where  the  trust  created  was  one  ex  maleficio,  and  where  there  could 
be  no  legitimate  presumption  indulged  in  of  an  intention  to  restore 
from  a  mere  contribution  of  personal  funds  to  the  commingled  fund. 
Neither  could  it  apply,  as  I  view  it,  to  the  defendant  herein.  Defend- 
ant was  bound  to  know  that  a  series  of  trusts  in  favor  of  plaintiff  ex- 
isted to  the  extent  that  checks  payable  to  plaintiff  were  deposited,  with- 
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out  auAority  and  without  proper  indorsement,  to  Hooper's  credit.  Id 
the  absence  of  controlling  information,  as  to  which  there  is  no  evi- 
dence, it  had  the  right  to  assume  that  payments  made  by  Hooper  to 
third  parties  were  not  in  contravehtion  of  any  of  the  trusts;  conse- 
quently it  was  not  called  upon  at  any  time  to  assume,  nor  can  it  be 
held  now  to  have  known,  that  any  personal  moneys  deposited  by  Hoop- 
er in  the  blended  account  were  intended  by  him  as  restitution  to  the 
trust  fund,  to  take  the  place  of  moneys  which,  in  truth  and  in  fact, 
but  unknown  to  defendant,  had  been  abstracted  therefrom. 

In  this  connection  it  should  be  observed  that  Hooper  did  not  mis- 
appropriate the  entire  sum  converted  by  him  at  any  one  time;  his 
peculations  extended  over  a  period  of  two  years  and  were  irregularly 
carried  on.  Therefore,  in  receiving  money  from  him  on  any  specific 
occasion,  in  satisfaction  of  his  own  obligations  due  to  it,  the  defendant 
bank  would  be  chained  with  the  knowledge  only  of  preceding  misap- 
propriations, and  with  the  then  condition  of  the  trust  fund,  or  funds, 
considering  all  payments  made  dieref rom  prior  thereto.  In  other 
words,  plaintiff  can  recover  against  defendant,  in  this  form  of  ac- 
tion, under  the  evidence  herein,  only  to  the  ^ent  that  defendant  re- 
ceived to  its  own  benefit,  in  satisfaction  of  Hooper's  oblations  to  it, 
moneys  which  defendant  knew  at  the  time  constituted  a  portion  of  a 
trust  fund  equitably  belonging  to  plaintiff.  The  lowest  state  of  the  ac- 
count of  Hooper,  then,  between  all  preceding  misappropriations  and  a 
given  payment  by  Hooper  to  defendant  bank,  would  represent  the 
amount  of  that  particular  trust  fund  identified  and  f  oUowable  by  plain- 
tiff, and  the  maximum  amount,  therefore,  of  such  fund  for  which  de- 
fendant, because  of  its  participation  in  the  fruits  of  the  fraud,  can  be 
holden  responsible  herein.  The  sum  total  of  the  various  amounts  from 
the  respective  trust  funds,  thus  computed,  would  be  the  measure  of 
plaintiff's  total  recovery. 

The  burden  of  showing  the  existence  and  identity  of  a  trust  fund  in 
the  first  place  devolved  upon  plaintiff;  but  the  burden  of  showing  a 
depletion  or  dissipation  thereof,  so  as  to  exculpate  defendant  from  the 
charge  of  participating  in  its  fruits,  falls  on  defendant.  Smith  v.  Not- 
tley,  150  Fed.  266,  80  C.  C.  A.  154.  The  proof  in  the  case  is  insuffi- 
cient to  show  the  exact  status  of  the  trust  funds  at  the  times  of  the 
respective  payments  therefrom  to  defendant  In  order  to  do  justice 
between  the  parties,  therefore,  the  court  is  of  the  opinicm  that  it  ought 
to  reopen  the  case  to  allow  the  parties,  if  they  shall  be  so  advised,  to 
present  evidence  showing  the  state  of  Hooper's  account  in  defendant's 
bank,  from  time  to  time,  so  that  the  court  may  ascertain  the  amounts 
of  the  respective  trust  funds  which  went  into  the  coffers  of  defendant. 
In  the  absence  of  further  evidence,  under  the  burden  of  proof  resting 
upon  defendant  above  referred  to,  the  court  will  be  compelled  to  as- 
sume and  find  that  sufficient  of  the  trust  funds  at  all  times  remained 
undissipated  to  justify  the  conclusion  that  all  of  the  moneys  paid  to 
defendant  on  account  of  Hooper's  obligations,  up  to  March  4,  1910, 
the  date  of  his  last  voluntary  payment,  are  subject  to  plaintiff's  claim 
herein.  There  is  no  proof  that  any  of  plaintiff's  money,  to  the  knowl- 
edge of  defendant  or  otherwise,  went  into  the  purchase  of  the  securi- 
ties hypothecated  by  Hooper  and  sold  by  the  bank  in  1914,  as  herein- 
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above  referred  to,  and  in  consequence,  under  the  evidence,  no  auflior- 
ity  for  the  court  to  countenance  any  claim  of  plaintiff  as  against  that 
payment  made  to  defendant. 

The  above  views,  determinative  6f  the  general  features  of  the  case 
and  expressive  of  the  final  conclusion  to  be  indulged  in  by  the  court, 
has  preceded,  merely  for  convenience'  sake,  the  presentation  of  mat- 
ters urged  by  defendant  by  way  of  special  defense.  These  have,  how- 
ever, received  careful  consideration. 

[3]  The  defenses  of  laches  and  statutes  of  limitation  may  be  consid- 
ered together.  It  stands  as  indubitaWy  true  that  the  plaintiff  made  its 
demand  and  prosecuted  this  suit  immediately  after  becoming  advised 
in  fact  of  the  dishonesty  of  its  employe  and  of  the  receipt  by  defendant 
of  moneys  belonging  to  it  Several  of  the  statutes  of  limitation  plead- 
ed by  defendant  have  only  to  do,  however,  with  actions  at  law,  of  which 
this  is  not  one.  Section  338  of  the  Code  of  Civil  Procedure  of  the  state 
of  California,  which  has  also  been  pleaded,  imposing  a  three-year  limi- 
tation upon  actions  for  relief  on  the  ground  of  fraud  or  mistake,  pro- 
vides that  the  cause  of  action  in  such  a  case  is  not  to  be  deemed  to  have 
accrued,  and  therefore  the  statute  does  not  begin  to  run,  until  the  dis- 
covery by  the  aggrieved  party  of  the  facts  constituting  the  fraud  or 
mistake.  Substantially  this  is  but  a  codification  of  the  rule  announced 
in  Bailey  v.  Glover,  21  Wall.  349,  22  L.  Ed.  636. 

In  Wood  V.  Carpenter,  101  U.  S.  135,  25  L.  Ed.  807,  the  Supreme 
Court  held  that,  irrespective  of  the  time  of  the  actual  disco\ery  of  the 
fraud,  a  party  will  be  held  to  have  been  deprived  of  his  remedy,  if 
he  delays  bringing  suit  for  the  time  prescribed  after  he  was  put  upon 
notice  sufficient  to  excite  attention  and  call  for  inquiry;  and  this,  for 
the  reason  that  a  party  will  not  be  permitted  to  fail  to  use  diligence  in 
informing  himself  as  to  wrongs  suffered  by  him.  The  claim  by  defend- 
ant in  this  behalf  is  that,  since  plaintiff's  depositary  reported  to  it  reg- 
ularly the  state  of  its  account,  it  therefore  was  put  upon  inquiry  from 
time  to  time  to  investigate  the  acts  and  conduct  of  its  secretary,  Hoop- 
(er,  and,  if  any  investigation  by  it  had  been  made,  his  peculations  would 
have  been  immediately  uncovered.  In  this  connection,  also,  it  is  as- 
serted that  there  was  a  duty  resting  upon  the  officers  of  plaintiff  to 
investigate  the  acts  of  Hooper,  and  that  the  proper  performance  of  this 
duty  at  any  time  subsequent  to  1907,  would  have  resulted  in  a  com- 
plete discovery  of  the  wrongs  previously  committed. 

The  answer  to  this,  however,  to  my  mind,  is  that  there  were  no  facts 
which  were  brought  home  to  the  officers  of  plaintiff  sufficient  to  ex- 
cite their  suspicion  or  to  put  them  upon  inquiry  with  respect  to  thc'un- 
authorized  conduct  of  Hooper.  In  good  faith,  and  apparently  with 
ample  cause,  plaintiff's  officers  reposed  completest  confidence  in  their 
secretary.  Nothing  occurred  to  give  rise  to  the  suspicion  that  he  was 
other  than  he  pretended  to  be,  and  therefore  nothing  arose  calling  for 
any  investigation  of  his  acts.  Plaintiff  at  all  times  had  a  mortgage  in- 
debtedness of  over  $400,000  upon  its  property,  and  its  income  was  al- 
most entirely  used  in  payment  of  interest  and  fixed  charges ;  the  small 
surplus  being  accumulated,  apparently  was  left  lying  in  bank  until  it 
would  amount  to  sufficient  to  justify  or  entitle  plaintiff  to  make  a  sub- 
stantial payment  upon  the  principal.    For  this  reason  there  was  not  the 
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■occasion  which  otherwise  might  have  existed  requiring  plaintiff's  offi- 
cers to  be  advised,  iroai  time  to  time,  of  the  exact  state  of  the  account 
in  the  bank.  If  for  any  reason  knowledge  of  its  bank  account  could 
or  should  be  imputed  to  plaintiff,  if  it  had  owed  a  duty  to  defendant, 
if,  for  instance,  the  case  here  had  been  against  the  Mercantile  Nation- 
al, in  which  plaintiff  had  its  account  and  from  which  it  regularly  re- 
ceived statements,  the  ruling  of  the  court  upon  this  branch  of  the 
case  would  be  essentially  different.  Upon  the  facts  adduced,  howe^'er, 
I  am  constrained  to  condude  that  plaintiff  is  at  full  liberty  to  assert  that 
it  used  due  diligence  to  arrive  at  th^  facts,  immediately  upon  notice 
requiring  it  to  act  being  brought  home  to  it,  and  that  therefore  it  is 
clearly  within  the  exception  to  the  statute  relied  upon  by  defendant. 

TTie  same  reasoning  ^plies  largely  to  the  defense  of  laches.  Plain- 
tiff acted  promptly  upon  being  apprised  of  the  facts  exhibiting  defend- 
ant's liability,  and  the  long  delay  which  ensued  between  the  time  of 
the  first  misappropriation  by  the  secretary,  H&ooper,  and  the  time  of 
suit,  was  in  no  wise  due  to  any  legal-  neg^i^fence  upon  the  part  of  the 
plaintiff.  It  was  due  entirely  to  its  utter  ignorance  of  tie  true  state 
of  affairs.  There  was  no  legal  duty,  in  the  absence  of  something 
brought  to  its  attention  calctdated  to  upset  its  confidence  in.  its  secre- 
tary, requiring  it  to  investigate  his  acts;  consequently  there  was  no 
negligence  in  its  mere  failure  so  to  do.  To  hold  otherwise  would  make 
it  incumbent  on  every  person,  in  spite  of  infonnation  or  bona  fide 
belief  to  the  contrary,  to  suspect  every  other  person;  it  would  be  to 
disregard  completjely  the  legal  presumption  that  the  law  has  been  fol- 
lowed and  that  every  individual  is  honest  and  innocent  of  crime  and 
wrongdoing.  So  to  hold  \Jould  be  to  negative  our  faith  in  humanity 
and  disavow  the  confidences  upon  which  the  hopes  of  the  world  are 
founded.  I  can  discover  no  reason  why  it  would  be  inequitable  under 
the  circumstances  detailed  herein,  to  permit  plaintiff,  acting  with  the 
promptness  it  did,  to  seek  to  enforce  its  claim  against  defendant. 
Hanchett  v.  Blair,  100  Fed.  81?,  827,  41  C.  C.  A.  76;  London  &  San 
Francisco  Bank  v.  Dexter  Horton  Co.,  126  Fed.  593,  601,  61  C.  C.  A. 
515. 

Defendant  cites  a  section  of  the  Constitution  of  the  state  of  Cal- 
ifornia which  makes  directors  and  trustees  of  corporations  "jointly 
and  severally  liable  to  the  creditors  and  stockholders  for  all  moneys 
embezzled  or  misappropriated  by  the  officers  of  such  corporations" 
during  the  term  of  office  of  such  director  or  trustee,  etc.,  and  insists 
that  tihis  section  establishes  as  a  matter  of  law,  responsibility  for  the 
misconduct  of  Hooper,  and  therefore  establishes  knowledge  on  tiie 
part  of  the  directors  of  such  misconduct.  The  conclusion  would  not 
follow  from  the  premise  in  any  event,  and  in  addition  it  may  be  said 
that  it  is  the  corporation  itself  which  is  suing  herein,  and  not  the  di- 
rectors or  stockholders,  and  in  consequence  under  no  possible  theory 
could  the  section  of  the  Constitution  have  any  relevancy. 

The  above  views  dispose,  also,  of  the  claim  advanced  by  the  de- 
fendant that,  because  of  the  principle  that,  where  one  of  two  innocent 
persons  must  suffer  by  reason  of  the  wrongdoing  of  another,  he  by 
whose  negligence  that  wrong  had  occurred  must  take  the  consequences. 
Then  was  no  negligence  on  the  part  of .  the  i^aintiff,  and  there  was 
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no  innocency  on  the  part  of  defendant,  because  defendant  at  the  time 
it  participated  in  the  fruits  of  Hooper's  misconduct,  knew  that  it  was 
taking  to  itself  property  which  presumably  belonged  to  plaintiff. 

[4]  The  other  matter  urged  by  way  of  defense  has  to  do  with  the 
purchase  of  property  by  plaintiff  at  the  execution  sales  under  judg- 
ments rendered  against  Hooper.  The  claim  of  defendant  in  this  be- 
half is  as  inequitable  as  is  the  right  asserted  by  plaintiff.  Defendant's 
position,  as  I  understand  it,  is  ihat,  irrespective  of  the  items  entering 
into  the  judgments  secured  by  plaintiff  in  its  suits  against  Hooper,  the 
value  of  any  property  obtained  by  it  pursuant  to  the  sales  under  ex- 
ecution should  be  deducted  from  any  general  judgment  to  be  other- 
wise recovered  herein,  on  the  theory  that  such  value  constituted  a 
payment  from  Hooper  to  the  plaintiff,  and  that  defendant  diould  be 
the  beneficiary  of  the  entire  amount  thereof.  Plaintiff's  contention, 
on  the  other  hand,  is  that  what  it  received  at  an  execution  sale,  pub- 
licly conducted,  as  the  result  of  a  suit  between  itself  and  Hooper,  is 
a  matter  in  no  wise  affecting  die  liability  of  defendant  to  it  because 
of  the  acts  and  conduct-  urged  against  defendant  in  diis  proceeding. 

It  is  obvious  to  my  mind,  however,  that  the  plainest  principles  of 
equity  wo,uld  require  diat,  since  some  of  the  same  moneys  sued  for 
herein  were  sued  for  in  tiae  actions  against  Hooper,  if  plaintiff  re- 
ceived anything  because  of  such  suits  and  the  judgments  rendered 
in  consequence  thereof,  in  equity,  the  amount  so  received  shall  be  re- 
garded as  a  payment  from  Hooper  on  account,  with  respect  to  his  in- 
debtedness to  plaintiff.  Plaintiff  would  be  entitled,  however,  there 
being  other  moneys  due  to  it  from  Hooper,  to  credit  thfi  amount  so 
received  to  Hooper's  individual  indebtedness  first,  and  await  a  full 
satisfacticm  of  that  before  it  shouM  be  called  upon  to  Allow  anything 
to  defendant  because  of  such  receipts  from  Hooper. 

These  conclusions  are  largely  academic,  however,  since,  from  a  care- 
ful examination  of  the  testimony  respecting  the  property  obtained  by 
plaintiff  under  the  execution  sales  and*  subsequently  sold  by  it,  I  am 
persuaded  that  plaintiff  got  no  more  in  cash  upon  its  sale  of  the  prop- 
erty than  the  same  was  reasonably  worth,  to  wit,  as  testified  to,  $2,500. 
It  appears  from  the  evidence  that  the  total  amount  of  plaintiff's  judg- 
ments against  Hooper  was  $13,612.98.  Of  that  only  $5,700  represented 
money  sued  for  in  the  case  at  bar.  This  left  a  balance  of  over  $7,000 
as  an  individual  indebtedness  of  Hooper  in  no  wise  related  to  the 
liability  of  defendant,  and  of  course  the  $2,500  received  sufficed  to 
satisfy  but  a  fractional  part  of  that.  Defendant  will  be  entitled,  there- 
fore, to  no  credit  herein  because  of  property  acquired  by  plaintiff  at 
the  execution  sales. 

As  indicated  hereinabove,  the  question  of  the  precise  liability  of 
defendant  to  plaintiff  will  depend  upon  the  status  of  the  respective 
trust  funds  at  and  prior  to  the  time  of  the  participation  by  defendant 
in  moneys  coming  from  such  trust  funds.  The  court  is  unable  from 
the  evidence  now  before  it  to  deterinine  this  matter  with  accuracy  and 
precision.  It,  therefore,  will  make  an  order  that  the  parries  may,  on 
a  day  to  be  specified,  severally  offer  evidence  with  respect  to  the  con- 
dition'of  Hooper's  account  in  the  defendant  bank,  from  time  to  time, 
during  the  period  herein  under  review,  and  upon  the  coming  in  of 
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such  evidence  the  court  will  then  make  and  enter  its  decree  in  con- 
sonance with  the  views  hereinabove  expressed,  fixing  the  amount  of 
recovery,  if  any,  to  be  had  by  plaintiff  of  and  from  the  defendant. 


UNITED  STATES  v.  STICKHATH. 

CDlstrict  Court.  S.  D.  Ohio.  E.  D.    June  22,  1917.) 

No.  882.- 

1.  CsnavAi.  Law  «s>4 — Powxb  to  Dkfihe  Guini — Tbbbats  to  Kill  Pbesi- 

D«N"r  OF  Unitbd  State*— Statutobt  Pbovisions. 

The  act  of  threatening  to  kill  or  Inflict  bo<llly  harm  upon  the  President 
was  rightly  draioonced  as  tk  crime,  aa  was  done  hy  Act  Feb.  14,  1917. 

[Ed.  Note. — BV)r  other  cases,  see  Criminal  Law,  Cent.  Dig.  (  8.] 

2.  Homicide  <e=>92 — Thrbats  to  Kill  Prksidkntp— Lanocaoe  or  Threiat— 

"SaouLD" — "Ought" — "Had." 

A  statement  by  defendant  that  the  President  ought  to  be  billed,  that  it 
was  a  wonder  some  one  had  not  done  It,  and  that  If  he  had  an  opportnnlty 
he  would  do  It  himself,  constituted  an  offense  under  Act  Feb.  14,  1917,  de- 
nouncing the  ofFense  Of  threatening  to  take  the  life  of  the  President,  as 
"ought"  denotes  an  obligation  of  duty,  and  Is  a  stronger  word  than 
"should,"  whldi  Implies  merely  an  obligation  of  propriety  or  expediency, 
or  a  moral  obligation,  while  the  word  "had"  In  the  conditional  clause 
was  not  an  auxiliary,  but  a  principal  verb,  and  related,  not  to  the  present, 
but  to  the  future,  and  the  thought  expressed  was  that,  If  the  speaker 
should  have  an  oppMrtunlty,  he  >^ould  do  It  btmseU. 

[Ed.  Note.— For  other  cases,  see  Homicide,  Cent  Dig.  |  121. 

For  other  definitions,  s^  Words  and  Phrases,  First  and  Second  Series, 
Had:  Ought;   Should.] 

8.  HoinoiDi!  «=o92 — Thbkats  to  Kill  Pbbsident— ^E!o:iucNra  ort  Offense — 

"KirOWIHQLT" "WHXTDIXT." 

Under  Act  Feb.  14,  1917,  denouncing  the  offense  of  knowingly  and 
wUlfully  making  any  threat  to  take  the  life  of  the  President,  the  words 
"knowingly""  and  "willfully"  signify  tbat  tbe  offender  must  have  known 
what  he  was  doing,  and  with  such  knowledge  proceeded  in  violation  of 
law,  as  "knowingly"  means  with  knowledge,  while  "wUlfuUy"  means  In 
a  willful  manner,  obstinately,  by  design,  or  with  a  certain  purpose ;  but. 
when  the  unlawful  threat  is  knowingly  and  willfully  made,  the  offense  lb 
completed,  though  the  threat  Is  not  executed!  and  though  the  bud  Intent 
with  which  it  was  made  Is  subsequently  abandoned. 

[Ed.  Note; — For  other  cases,  see  Homicide,  Cent.  Dig.  S  121. 

For  other  deflnltions,  see  Words  and  Phrases.  First  and  Second  Series, 
Knowingly;    WUlful— Willfully.] 

4.  Homicide  «=392 — Thbeats  to  Kill  Pbesident — Elements  of  Offense. 

Under  Act  Feb.  14,  1917,  the  motive  which  prompts  a  threat  against 
the  President's  life  is  immaterial,  nor  Is  it  material  that  the  threat  is 
sanctioned  by  what  some  person  or  class  of  i>ersons  may  conceive  to  be  a 
correct  national  policy,  or  may  adopt  as  a  political  faith,  or  designate  as 
a  religion. 

[Ed.  Note. — For  other  cases,  see  Homicide,  Cent.  Dig.  §  121.] 

5.  HoMioiDK  ^=>&2 — Thbeats  to.Ejll  Pbesident — Elements  of  Offense. 

Under  Act  Feb.  14,  1917,  a  threat  against  the  president's  life  need  not 
be  made  to  him  personally  or  in  his  presence,  nor  communicated  to  him, 
nor  need  it  be  of  such  a  nature  and  extent  as  to  disturb  or  unsettle  his 

^=9Por  other  ciues  se«  same  topic  A  KBY-NUMBER  In  all  Xer-Nuinbared  Dl(««tt  ft  Indaz** 
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mind  to  any  degree,  or  take  away  fiom  him  in  any  measare  his  tree, 

voluntary  action. 

[Ed.  Note. — For  other  eases,  see  Homicide,  Cent  Dig.  g  121.] 

8.  Homicide  €=3140 — Threats  to  Kill  Pbesident — Indictment. 

An  Indictment  for  threatening  to  kill  or  inflict  bodily  harm  npon  the 
President,  in  Tlolation  of  Act  Feb.  14,  1917,  need  not  state  in  whose 
presence  the  threat  was  made. 
[Ed.  Note. — For  other  caees,  see  Homldde^  Cent.  Dig.  i  236.] 
7.  Indictment  and  Infobmation  «=>110(17) — Language  of  Statute — ^Thb«at» 

TO  KiLI. 

An  indictment  charging  that  defendant  unlawfully,  knowingly,  and 
wUlfnlly  made  a  threat  against  the  President,  to  wit,  a  threat  to  take  his 
life,  or  to  inflict  bodily  harm  upon  him,  snch  threat  being  uttered  and 
spoken  by  defendant  In  words  and  anbstance  as  therein  set  out,  was 
suflicient,  since  It  is  generally  sufUcient  to  diarge  a  statutory  oOense  in 
the  substantial  'words  of  the  statute,  and  the  indictment  apprised  defend- 
ant with  all  reasonable  certainty  of  the  nature  of  the  accusation,  and 
enabled  blm  to  prepare  his  defense,  and  to  plead  any  Judgment  rendered, 
against  him  as  a  bar  to  any  stibsequent  prosecntlon. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent.  Dig. 
SS  2dl-294.] 

Pemberton  W.  Stickrath  was  indicted  for  an  offense.  On  demurrer 
to  an  indictment.    Demurrer  overruled. 

Stuart  R.  BoHn,  U.  S.  Dist.  Atty.,  of  Columbus,  OKio. 
Timothy  S.  Hogan,  of  Columbus,  Ohio,  for  defendant 

SATER,  District  Judge.  On  February  14,  1917,  Congress  enacted 
a  law  whidi  provides  that : 

'Any  person  who  knowingly  and  willfully  deposits  or  causes  to  be  de- 
posited for  conveyance  in  the  mall  or  for  delivery  from  any  post  otiice  or  by 
any  letter  carrier  any  letter,  paper,  writing,  print,  missive,  or  document  con- 
taining any  threat  to  take  the  life  of  or  to  inflict  bodily  barm  upon  the  Presi- 
dent of  the  United  States,  or  who  knowingly  and  Willfally  otherwise  makes^ 
any  such  threat  against  the  President,  stiall  upon  convlcHon  be  fined  not 
exceeding  $1,000  or  imprisoned  not  exceeding  live  years,  or  both." 

The  indictment  charges  that  the  defendant  on  April  6th— 

"did  unlawfully,  knowingly,  and  willfully  make  a  threat  against  the  President 
of  the  United  States,  to  wit  a  threat  to  take  the  life  of  or  to  inflict  bodily 
harm  upon  the  said  the  President  of  the  United  States,  said  threat  being 
then  and  there  uttered  and  spoken  by  the  said  Pemberton  W.  Stickrath  In 
words  and  substance  as  follows,  to  wit:  'President  Wilson  ought  to  be  killed. 
It  is  a  wonder  some  one  has  not  done  it  already.  If  I  bad  an  opportunity,  I 
would  do  it  myself — contrary  to  the  form  of  the  statute,"  eta 

The  sufficiency  of  the  indictment  is  challenged  by  demurrer  on  the 
following  groimds:  (1)  The  person  or  persons  to  whom  the  threat 
was  made  are  not  named;  (2)  the  threat  was  not  communicated  to 
the  President;  (3)  the  language  employed  by  the  defendant  and  set 
forth  in  the  indictment  does  not  amount  to  a  threat;  (4)  the  offense 
charged  is  not  sufficiently  described. 

[1]  The  act  is  expressed  in  plain  and  unambiguous  terms,  and  it 
must  therefore  be  held  that  the  Congress  meant  what  it  plainly  ex- 
pressed.   If  there  is  any  room  left  for  its  construction,  such  construc- 
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tion  must  be  with  reference  to  the  history  and  situation  of  the  country, 
to  ascertain  the  reason,  as  well  as  the  meaning,  of  its  provisions.  Pres- 
ton V.  Browder,  1  Wheat.  115,  120,  121,  4  L.  Ed.  50.  In  this  country 
sovereignty  resides  in  the  people,  not  in  the  President,  who  is  merely 
their  chosen  representative.  To  threaten  to  kill  him  or  to  inflict  upon 
him  bodily  harm  stimulates  opposition  to  national  policies,  however 
wise,  even  in  the  most  critical  times,  incites  the  hostile  and  evil- 
minded  to  take  the  President's  lifc^  adds  to  the  expense  of  his  safe- 
guarding, is  an  affront  to  all  loyal  and  right-thinking  persons,  inflames 
their  mmds,  provokes  resentment,  disorder,  and  violence,  is  akin  to 
treason,  and  is  rightly  denounced  as  a  crime  against  the  people  as  the 
sovereign  power.  The  stattite  in  question  was  enacted,  not  only  for  the 
protection  of  the  President  as  the  representative  and  chosen  chief  exec- 
utive of  the  nation,  but  also  to  preserve  the  tranquility  of  the  people  and 
their  peace  of  mind.  Its  passage  came  at  a  time  when  this  country  was 
about  to  be  driven  into  and  to  engage  in  an  epoch-making  and  substan- 
tially worldwide  war,  participation  in  which  it  had  earnestly  sought  to 
avoid.  It  was  then  known  that  there  were  some  who,  on  account  of  er- 
ratic tendencies,  or  mistaken  views,  or  want  of  sympathy  with  or  even 
lo)ralty  to  our  country,  were  unfriendly  to  its  aims  and  might,  by  direc- 
tion or  indirection,  or  both,  endeavor  to  embarrass  and  cripple  it  in 
the  great  strug^  upon  which  it  was  about  to  be  forced  to  enter,  and 
might  by  threats  assail  the  President,  and  thereby  inspire  others  to 
attempt  his  life,  if  they  themselves  should  not  undertake  the  commis- 
sion of  that  crime.  The  enactment  was'opporttuie,  not  only  on  ac- 
count of  our  past  record  of  three  presidential  assassinations  and  the 
peculiar  stress  to  which  the  country  was  about  to  be  subjected,  but 
that  there  might  hereafter  be  a  deterrent  to  restrain  the  disloyal,  er- 
ratic, misguided,  or  wickedly  disposed.  In  so  far  as  diligent  inquiry 
has  disclosed,  the  statute  under  consideration  is  as  unique  as  it  is 
forceful.  There  are  laws  in  many  of  the  states  against  threats  to  ex- 
tort money,  to  gain  prc^erty  or  some  other  advantage,  or  to  compel  a 
person  to  act  against  his  will  but  no  enactment  of  a  similar  nature 
by  the  English  Parliament,  by  Congress,  or  by  the  L^slature  of  any 
of  the  states  has  been  found.  The  nearest  approach  to  it  is  shown  in 
the  margin,  and  is  found  in  article  1442,  Vernon's  Cr.  St  1916  (Texas 
Penal  Code).^ 

[2]  The  language  in  which  the  threat  set  forth  in  the  indictment  is 
couched  is  sufficient  to  send  the  case  to  trial,  if  the  indictment  is  other- 
wise sufficient.  The  mildest  construction  that  can  be  put  on  the  first 
of  the  quoted  sentences  is  that  "President  Wilson  should  be  killed." 
But  "ou^t"  is  a  stronger  word  than  its  frequently  used  synon)fm 
"should."  "Should"  may  imply  merely  an  obligation  of  propriety  or 
expediency,  or  a  moral  obligation;  but  "ought"  denotes  an  obligation 
of  duty.  Webster's  Diet. ;  State  v.  Blaine,  45  Mont.  482,  124  Pac.  516. 
Indeed,  the  word  "ought"  may  be  used  in  the  mandatory  sense  of 

1  Article  1442:  "H  any  person  shall  threaten  to  take  the  life  ol  any 
human  being,  or  to  Inflict  upon  any  human  being  any  serious  bodily  Injury, 
be  shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than 
two  thousand  dollars,  and,  In  addition  thereto,  he  may  be  imprisoned  In  the 
county  jail  not  exceeding  one  year." 
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"must"  Jackson  v.  State,  32  Tex.  Cr.  R.  192, 22  S.  W.  831.  The  lan- 
guage of  the  averred  threat  imports  a  surprise  that  the  duty  which 
should  be  performed  by  some  one  had  not  been  done.  The  word  "had" 
in  the  conditional  clause  of  the  last  of  the  quoted  sentences  is  not  an 
auxiliary,  but  a  principal,  verb,  and  relates,  not  to  the  past,  but  to  the 
future.  If  the  defendant  had  wished  to  convey  the  thought  that  the 
killing  of  the  President  was. past  fulfillment,  his  language  would  have 
been  "If  I  had  had  an  opportunity,  I  would  have  done  it  myself." 
"Had"  is  the  equivalent  of  "should  have,"  and  the  thought  expressed 
is,  "If  I  should  have  an  opportunity,  I  would  do  it  myself."  It  is  ex- 
pressive of  expectation  and  intention  of  fulfillment,  but  less  vividly 
so  than  if  it  had  been  said,  "If  I  shall  have  an  opportunity,  I  will  do 
it  myself." 

[3]  It  is  the  threat  which  is  "knowingly  and  willfully"  made  that 
is  condemned  by  the  statute.  "Knowingly"  means  "with  knowl- 
edge." West  V.  Wright,  98  Ind.  335,  339.  "Willfully"  is  defined  by 
Webster  to  mean:  "In  a  willful  manner;  obstinately;  by  design; 
with  a  set  purpose."  Doing  a  thing  knowingly  and  willfully  implies,, 
not  only  a  knowledge  of  the  thit^,  but  a  determination  with  a  bad  in- 
tent to  do  it.  Felton  v.  U.  S.,  96  U.  S.  699,  702,  24  U  Ed.  875 ;  Pot- 
ter V.  U.  S.,  155  U.  S.  438,  446,  15  Sup.  Ct.  144,  39  L.  Ed.  214.  The 
words  "knowingly  and  willfully"  are  used  in  the  statute  in  substantially- 
the  same  sense  as  in  section  201  of  the  Criminal  Code  (Act  March  4^ 
1909,  c.  321,  35  Stat.  1127  [Comp.  St.  1916,  §  10371]),  which  makes  it  a 
penal  offense  to  obstruct  or  retard  the  passage  of  the  mail,  and  the  in- 
terpretation given  them  in  U.  S.  v.  Claypooi  (D.  C.)  14  Fed.  127,  128,  is 
applicable.  As  used  in  the  statute  and  indictment^  they  are  intended 
to  signify  that  the  defendant,  at  the  time  of  making  the  threat  charged 
against  him,  must  have  known  what  he  was  doing,  and,  with  such 
knowledge,  proceeded  in  violation  of  law  to  make  it.  They  are  used 
in  contradistinction  to  "ignorantly"  and  "unintentionally."  The  of- 
fense denounced  by  the  statute  is  completed  at  the  instant  the  unlawful 
threat  is  knowingly  and  willfully  made..  It  is  not  the  execution  of  such 
threat,  or  (as  claimed  by  defendant)  a  continuing  intent  to  execute  it, 
that  constitutes  the  offense,  but  the  making  of  it  knowingly  and  will- 
fully. If  it  be  thus  made,  the  subsequent  abandonment  of  the  bad  in- 
tent with  which  it  was  made  does  not  obliterate  the  crime.  The  proba- 
bilities that  there  will  be  at  once  set  in  motion  the  evil  consequences  re- 
sulting to  the  public  from  its  promulgation  (aside  from  those  attendant 
on  its  actual  execution)  are  vastly  greater  than  the  probabilities  that 
the  threat  will  be  carried  out 

[4,  6]  There  are  statutes,  such  as  sections  135,  136,  and  140  of  the 
Criminal  Code  (Comp.  St.  1916,  §§  10305,  10306,  10310),  which  are 
directed  against  force  or  threats  unlawfully  employed  or  made  against 
any  member  of  a  given  numerous  class.  Section  145,  relating  to  threats 
of  informing  or  of  withholding  information  for  the  purpose  of  ex- 
torting money,  has  its  counterpart  in  many  state  statutes..  The  stat- 
ute under  consideration,  however,  runs  against  the  commission  of  the 
specific  act  of  threatening  to  kill  or  to  injure,  not  any  member  of  the 
public  at  large,  or  any  member  of  a  numerous  class,  but  a  single  per- 
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son — the  incumbent  of  the  presidential  office,  whoever  he  may  be  at  any 
given  time.  It  contains  no  reference  to  the  purposes  for  which  a 
threat  may  be  made.  The  motive  which  prompts  its  utterance  is 
immaterial.  The  prohibited  crime  is  not  the  less  odious  because  it 
is  sanctioned  by  what  some  person  or  class  of  persons  may  con- 
ceive to  be  a  correct  national  policy,  or  adopt  as  a  political  faith, 
or  designate  as  a  religion.  Davis  v.  Beason,  133  U.  S.  333,  345,  10 
Sup.  Ct.  299,  33  L.  Ed.  637;  Knowles  v.  U.  S.,  170  Fed.  409,  411,  95 
C.  C.  A.  579  (C.  C.  A.  8). 

The  situation  in  these  respects  is  like  that  which  arises  from  vio- 
lations of  section  211  of  the  Penal  Code  (Comp.  St.  1916,  §  10381). 
The  person  who  knowingly  deposits  or  causes  to  be  deposited  in  the 
mail  any  obscene,  lewd,  lascivious,  or  other  nonmailable  matter  is,  by 
that  section,  guilty  of  an  offense,  whether  in  so  doing  he  is  actuated 
by  malice  or  by  a  desire  to  correct  a  depraving  habit  and  to  impro/e 
the  morals  of  those  practicing  it.  U.  S.  v.  Harmon  (D.  C.)  45  Fed. 
414.  The  mailing  of  such  matter  is  prohibited,  regardless  of  the  rela- 
tionship of  the  sender  and  the  addressee,  and  regardless,  also,  of  the 
effect  that  the  receipt  of  the  article  sent  may  have  on  the  mind  of  the 
particular  addressee.  U.  S.  v.  Musgrave  (D.  C.)  160  Fed.  700.  The 
use  of  decoy  letters  by  government  officials  in  ferreting  out  crimes 
against  the  postal  law  is  sanctioned  by  the  highest  authority.  Grimm 
v.  U.  S.,  156  U.  S.  6(H,  6ia  611,  15  Supv  Ct.  470,  39  L.  Ed.  550; 
Goode  V.  U.  S.,  159  U.  S.  663,  16  Sup,  Ct  136,  40  L.  Ed.  297;  Rosen 
V.  U.  S.,  161  U.  S.  29,  42,  16  Sap.  Ct.  434,  480,  40  h-  Ed.  606.  That 
the  nonmailable  matter  sent  in  response  to  a  decoy  letter  does  not 
arouse  impure  and  libidinous  thoughts  in  or  produce  any  effect  on  the 
mind  of  the  recipient  constitutes  no  defense.  U.  S.  v.  Musgrave  (D. 
C.)  160  Fed.  706. 

If  the  defendant  knowingly  and  willfully  threatened  to  take  the  life 
of  the  President,  the  motive  by  which  he  was  actuated  will  constitute 
no  defense ;  nor  is  it  necessary  that  the  threat,  even  if  communicated 
to  the  President,  should  have  been  of  such  a  nature  and  extent  as  to 
disturb  or  unsettle  his  mind  to  any  degree,  or  to  take  away  from  his 
acts  in  any  measure  that  free,  voluntary  action  which  alone  con- 
stitutes consent.  The  definitions  of  "threat"  which  are  pressed  upon 
the  court's  attention,  some  of  which  are  found  in  38  Cyc.  290,  28  Am. 
&  Eng.  Ency.  Law,  '141,  State  v.  Benedict,  11  Vt.  236,  34  Am.  Dec. 
688,  and  State  v.  Brownlee,  84  Iowa,  473,  478,  51  N.  W.  25,  are  not 
pertinent  or  helpful  in  determining  either  the  interpretation  or  force 
of  the  statute  or  the  sufficiency  of  the  indictment.  It  is  not  to  be 
presumed  that  the  President,  or  any  courageous  successor  to  the  pres- 
idential chair,  will  be  disturbed,  or  intimidated,  or  deterred  from 
action,  by  threats  of  the  character  mentioned,  even  if  they  be  com- 
municated to  him.  Considering  the  magnitude  of  the  country  and  his 
remoteness  in  point  of  distance  from  the  great  majority  of  its  inhab- 
itants, to  require  as  a  prerequisite  to  conviction  the  communication 
to  him  of  such  threats,  would  operate  to  defeat  almost  entirely  the  pur- 
pose of  the  law,  although  but  an  inconsiderable  number  of  persons 
art  so  deficient  in  correct  thinking,  morals,  ckt  patriotism  aa  to  be  ca- 
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pable  of  such  unlawful  utterances.  That  the  Pfestdent  should  be  re- 
quired to  travel  as  a  witness  to  and  from  places  at  which  offenders,  real 
or  alleged,  may  be  tried,  or  that  it  should  be  necessary  that  government 
employes  and  law-observing  citizens  should  inform  him  of  threats 
made  against  him,  and  thereafter  present  themselves  in  court  to  tes- 
tify to  such  fact  of  communication,  was  not  in  the  legislative  mind 
when  the  statute  was  enacted. 

[B]  Nor  was  it  necessary  that  the  threat  should  have  been  made 
to  him  personally  or  in  his  presence  (38  Cyc.  295 ;  State  v.  Brownlee, 
84  Iowa,  473,  51  N.  W.  25),  or  that  the  indictment  should  state  in 
whose  presence  the  threat  was  made,  as  will  appear  from  an  exam- 
ination of  the  forms  which  have  successfully  passed  the  scrutiny  of  the 
Courtis.    See  18  Ency.  Forms,  PI.  &  Pr.  p.  279  et  seq.,  and  notes. 

[7]  The  indictment  f(^lbws  closely  the  language  of  the  statute  cre- 
atbg  the  offense.  The  offense  is  purely  statutory.  Under,  such  cir- 
cumstances, it  is,  as  a  general  rule,  stxfficient  for  the  indictment  tO' 
charge  the  defendant  with  acta  coming  fairly  widiin  the  statutory 
description,  in  the  substantial  words  of  the  statute,  without  any  fur- 
ther expansion  of  the  matter.  U.  S.  v.  Simmons,  96  U.  S.  360,  24 
L.  Ed.  819;  Pounds  v.  U.  S.,  171  U.  S.  35,  18  Sup.  Ct.  729,  43  L. 
Ed.  62;  Byrne,  Fed.  Cr.  Proc.  §  146;  McFain  v.  State,  41  Tex.  385; 
Loilgley  V.  State,  43  Tex.  490,  492,  493.  The  indictment  apprises  the 
accused,  with  all  reasonable  certainty,  of  the  natut'«  of  the  accusation 
against  him,  and  he  i&  thereby  enabled  to  prepare  his  defense,  and  wiU 
be  able  to  plead  any  judgment  that  may  bt  A^dered.  against  him.  as  a 
bar  to  any  subsequent  prosecution  for  the  same  offense.  It  is  sufH- 
cient  in  form  and  substance. 

Naftzgcr  v.  U.  S.,  200  Fed,  494,  118  C  C.  A.  598,  on  which  the 
defendant  relies,  was,  I  think,  correctly  decided,  but  it  is  n6t  pertinent. 
It  will  be'  conceded  that  the  rule  would  be  different,  were  an  offense 
charged  under  the  first  clause  of  the  statute.  In  that  event  it  would  not 
be  sufficient  to  charge  the  offense  in  the  statutory  words  akme.  The 
letter,  or  an  ^equate  statement  of  its  contents,  would  have  to  be  set 
out.   Tynes  v.  State,  17  Tex.  App.  123. 

The  demurrer  is  overruled. 


In  re  A.  J.  ELLIS,  Inc. 

(District  Court,  J>.  New  Jersey.    April  19,  1917.) 

Bankruptct  «=9314(1)— Pabtees  ENTiTtED  TO  Pbovx  0!i:.Anra — ^Mortoaob 
Tbusteb. 

Tbe  trustee  In  a  mortgage  given  by  a  corporation  to  secure  an  Issue  of 
bonds,  who  bas  foreclosed  upon  and  sold  tbe  mortgaged  property,  cannot 
prove  a  claim  for  a  deficiency  against  the  estate  of  the  mortgagor  In  bank- 
ruptcy, at  lea.st  In  a  state  where,  as  In  New  Jersey,  he  Is  not  authorized 
to  take  a  deficiency  decree  in  tbe  foreclosure  suit,  nor  to  sue  for  the 
deficiency  at  law. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  G«it  Dig.  ||  468,  471. 
478,  483.  489.] 
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In  Bankruptcy.  In  the  matter  of  A.  J.  Ellis,  Incorporated,  bank- 
rupt.   On  review  of  order  of  referee.    Affirmed. 

Runyon  &  Autenreith,  of  Jersey  City,  N.  J.,  for  trustee  in  bank- 
ruptcy. 

Collins  &  Corbin,  of  Jersey  City,  N.  J.,  for  New  Jersey  Title  Guar^ 
antee  &  Trust  Co. 

DAVIS,  District  Judge.  A.  J.  Ellis,  Incorporated,  desiring  "to 
raise  money  for  the  purpose  of  discharging  and  paying  certain  debts 
against  the  said  corporation  and  its  real  estate,  *  ♦  *  incurred  in 
its  business,  and  to  borrow  money  for  the  transaction  of  its  business 
and  franchises,  *  *  *  by  a  resolution  of  its  board  of  directors 
authorized  the  making  and  issuing  of  its  negotiable  coupon  bonds, 
each  of  the  denomination  of  five  hundred  dollars  ($500),  numbered 
consecutively  from  1  to  200,  inclusive,  *  *  *  to  the  amount  in 
the  aggregate"  of  $100,000.  On  June  15,  1910,  the  said  corporation 
made  and  issued  its  200  bonds,  numbered  as  aforesaid,  and  made  pay- 
able to  bearer,  or  to  the  registered  holder  thereof,  on  June  15,  1920. 
To  secure  the  payment  of  said  bonds  the  said  A.  J.  Elli^  Incorporated, 
executed  and  delivered  to  the  New  Jersey  Title  Guarantee  &  Trust 
Company,  as  trustee,  its  mortgage  on  certain  of  its  real  estate  and  per- 
sonal property.  Thirty-six  of  said  bonds  were  paid  in  full  and  can- 
celed. Default  was  made  in  the  payment  of  interest  and  taxes  on  the 
remaining  164  bonds,  whereupon,  in  accordance  with  the  terms  of 
the  mortgage,  the  same  became  due  and  payable,  and  the  mortgage 
was  foreclosed.  The  proceeds  of  the  foreclosure  sale  were  insufficient 
to  pay  the  indebtedness  on  the  bonds.  The  deficiency,  with  costs, 
amounted  to  $37,727;47.  The  foreclosure  sale  was  made  on  Decem- 
ber 9,  1915.  A.  J.  Ellis,  Incorporated^  was  adjudicated  a  baidcrupt  on 
Mardi  4,  1915,  and  the  New  Jersey  Title  Guarantee  &  Trust  Company 
proved  before  the  referee  in  bankruptcy  claim  for  the  deficiency  of 
$37,727.47,  which  was  disallowed  by  the  referee.  The  order  of  the 
referee  disallowing  the  claim  is  before  the  court  for  review. 

Several  objections  were  filed  to  the  claim,  but  by  agreement  of  coun- 
sel all  were  withdrawn,  except  the  objection  that  the  trustee  for  the 
bondholders  is  not  a  proper  party  to  prove  the  claim  in  bankruptcy, 
and  that  the  claims  on  the  individual  bonds,  aggregating  the  said  de- 
ficiency, must  be  proved  by  the  individual  bondholders.  The  trustee, 
on  the  other  hand,  maintains  that  it  has  authority,  as  agent  of  the 
bondholders,  to  prove  th*  claim  of  deficiency  for  them. 

The  trustee  is  the  proper  person  to  prove  the  claim  for  deficiency, 
counsel  say,  because:  1.  The  mortgage  creating  the  trusteeship  con- 
tains a  covenant  that  the  mor^[agor  will  pay  ^1  of  the  bonds  when 
they  become  due.  This  is  a  covenant  between  the  mortgagor  and  the 
trustee.  2.  No  one  bondholder  could  enforce  collection  of  the  amount 
due  on  his  bond,  because  (1)  recourse  was  primarily  against  the  mort- 
gaged security,  which  had  to  he  taken  by  the  trustee;  (2)  because  a 
single  bondholder  could  not  collect  the  entire  debt  and  could  not  col- 
lect the  amount  due  on  his  bond  without  proceeding  to  collect  on  the 
other  bonds.    3.  The  trustee  was  "the  holder  of  the  whole  bonded 
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debt."  4.  The  mortgagor  promised  to  pay  the  bonds  at  the  office  of 
the  trustee. 

It  is  true  that  the  mortgagor  promised  to  pay  all  the  bonds  when 
they  became  due ;  but,  so  far  as  the  trustee  is  concerned,  it  made  no 
provision  for  paying  them,  except  with  the  mortgage  security.  Coun- 
sel is  in  error  in  the  contention  that  the  trustee  is  the  holder  of  the 
whole  bonded  debt  due  from  the  bankrupt  to  the  bondholders.  It  had 
been  made,  by  the  mortgage,  holder  of  certain  securities  for  the  ben- 
efit of  the  whole  bonded  debt.  The  trustee  had  the  authority,  and  ex- 
ercised it,  by  realizing,  by  foreclosure,  upon  the  mortgage  security  for 
the  benefit'  of  all  the  bondholders  pro  rata.  In  that,  the  trustee  acted 
for  all  the  bondholders.  The  only  relation  which,  in  any  way,  ties  the 
trustee  either  to  the  mortgagor  or  the  bondholders  is  the  property 
covered  by  the  mortgage.  All  the  property  of  A.  J.  Ellis,  Incor- 
porated, was,  in  general,  subject  to  prior  claims,  responsible  for  fhe 
paynfent  of  the  bonds.  Certain  of  its  property,  however,  was  spe- 
cifically set  apart  to  secure  the  payment  of  these  bonds,  and  this  prop- 
erty was  vested  in  the  trustee  for  this  purpose  alone.  The  relation 
of  the  mortgagor  and  of  the  bondholders  to  the  trustee  began  and 
ended  with  that  security;  and  when  the  trustee  sold  the  mortgage 
security  and  applied  the  proceeds  thereof  to  the  payment  of  the  bonds, 
it  exhausted  its  authority.  The  fact  that  the  mortgagor  promised  to 
pay  the  bonds  at  the  office  of  the  trustee  has  no  significance.  Any 
other  place  might  have  been  designated. . 

A  careful  readii^  of  the  trust  mortgage  will  reveal  that  the  author- 
ity of  the  trustee  was  confined  to  the  mortgage  security.  Even  if  such 
were  not  the  case,  and  the  mortgage  had  conferred  upon  the  trustee 
the  naked  authority  to  prove  a  claim  for  any  deficiency,  or  to  institute 
a  suit  at  law  therefor,  the  trustee  could  not  have  done  so,  for  it  is 
nqt  the  holder  of  the  bonds  nor  are  the  bonds  payable  to  it.  "Who 
may  maintain  a  suit  is  a  matter  of  law,  not  subject  to  control  by  the 
private  conventions  of  parties."  The  trustee  might  have  a  stronger 
case,  if  the  decree  in  the  foreclosure  proceedings  might  have  been 
rendered  for  the  full  amount  of  the  debt  which  it  secured,  as  may  be 
done  in  Minnesota  and  in  some  other  states.  In  New  Jersey,  a  sep- 
arate suit  at  law  upon  the  bond  is  necessary  to  secure  judgment  for 
deficiency  in  the  foreclosure  of  mortgages. 

"That  In  all  proceedings  to  foreclose  mortgages  hereafter  commenced,  no 
decree  shall  be  rendered  therein  for  any  balanc«^oC  money  which  may  be  due 
complainant  over  and  above  proceeds  of  the  sale  or  sales  of  the  mortgaged 
property,  and  no  execution  shall  issue  for  the  collection  of  such  balance  under 
such  foreclosure  proceedings." 

"That  In  all  cases  where  a  bond  and  mortgage  has  or  may  hereafter  be  given 
for  the  same  debt,  all  proceedings  to  collect  said  debt  shall  be,  first,  to  fore- 
close the  mortgage,  and  If  at  the  sale  of  the  mortgaged  premises  under  said 
foreclosure  protteUlngs  the  said  premises  should  not  sell  for  a  sum  sutlicient 
to  satisfy  said  debt,  Interest  and  costs,  then  and  In  such  case  it  shall  be  law- 
ful to  proceed  on  the  bond  for  the  deficiency,  and  that  all  suits  on  said  bond 
shall  be  commenced  within  six  months  from  the  date  of  the  sale  of  said  mort- 
gaged premises,  and  Judgment  shall  be  rendered  and  execution  issue  only  for 
the  balance  of  deW  and  costs  of  suit." 

SecUons  47  and  48,  Comp.  Stat.  N.  J.,  toL  8,  pp.  3420,  8421. 
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Tfie  cause  of  action  arising  out  of  the  bonds  in  tfiis  case  was  not 
merged  in  the  deficiency  decree.  The  trustee  could  not  prosecute  a 
separate  action  at  law  upon  the  bonds  in  order  to  secure  a  deficiency 
judgment ;  neither  can  it  prove  this  deficiency  claim,  which,  however, 
need  not  be  reduced  to  judgment  in  order  to  be  proved.  In  re  Mc- 
Ausland  (D.  C.)  235  Fed.  173.  There  is  some  authority  in  apparent 
conflict  with  the  conclusion  herein  reached  (Grant  v.  Winona,  etc., 
S.  W.  R.  R.  Co.,  85  Minn.  422,  89  N.  W.  60;  Laing  v.  Queen  City 
Ry.  Co.  [Tex.  Civ.  App.]  49  S.  W.  136),  yet  the  decisions  in  those 
cases  are  explained  in  part,  at  least,  by  the  provisions  contained  in 
the  mortgage  and  the  provisions  of  the  statute  in  those  jurisdictions. 
A  deficiency  decree  in  those  jurisdictions  may  be  entered  in  the  fore- 
closure proceedings.  The  following  cases  seem  to  justify  the  above 
conclusion ; 

Hybart  v.  Parker,  Common  Bench  Reports  (N.  S.)  209  (1858).  The 
defendant  and  others  in  this  case  were  adventurers  and  shareholders 
in  a  company  formed  upon  the  cost-book  principle  for  working  cer- 
tain mines.    On  page  212,  the  pourt  said: 

"There  being  a  difficulty  In  enforcing  the  imyment  of  calls  by  the  share- 
holders In  cost-book  mines,  the  adventurers.  In  order  to  get  rid  of  that  difficul- 
ty, agree  amongst  tbemselvee  that  the  amount  of  calls  due  from  any  one  of 
them  shall  be  considered  as  a  debt  dne  to  the  purser,  who  shall  have  power 
to  sue  for  It,  thus  violating  the  law  In  two  respects:  First,  l^  agreeing  that 
one  of  the  partners  may  sue  his  copartner;  seccmdly,  by  agreeing  that  an 
action  shall  be  brought  upon  a  contract  by  one  who  Is  no  party  to  It,  and  be- 
tween whom  and  the  pei'son  sued  there  Is  no  privity.  They  might  as  welt 
agree  tbat  no  ideas  shall  be  pleaded  ezc^t  payment.  This  to  neither  more 
nor  less  than  the  case  of  an  action  brought  for  a  debt  due  to  the  company  by  a 
person  who  Is  a  mere  servant  of  the  company,  and  who  has  no  connection 
whatever  with  the  cause  of  action  In  respect  of  which  he  la  suing." 

Evans  v.  Hooper,  Queen's  Bench  Division,  45  (1875).  In  this  case, 
on  page  48,  the  court  said: 

"The  declaration  states  ft  policy  of  ln.«rarflnee,  In  which  the  defendant  Is  the 
'  person  Insured,  and  the  British  Marine  Insurance  Afisoclatlon  are  the  Insur- 
ers and  underwriters.  The  policy  was  signed  on  their  behalf  bj  their  bianager, 
and  there  Is  a  rale  which  professes  to  authorize  the  manager  to  sue  the  person 
Insured  for  contribution  In  case  of  deficiency  of  funds.  If  the  matter  stoppett 
there,  that  would  amount  simply  to  an  attempt  by  an  unincorporated  company 
to  authorize  their  manager  to  sue  on  their  account.  Such  an  agreement  to  au- 
thorize an  agent  to  sue  on  behalf  of  the  partnership  Is  a  contract  that  the  law 
does  not  recognize." 

Gray  et  al.  v.  Pearson,  Law  Reports,  5  ComniMi  Pleas,  568.  The 
court  in  this  case,  on  page  574,  said : 

"I  am  of  the  opinion  that  this  action  cannot  be  maintained,  and  for  tha 
simple  reason — a  reason  not  applicable  merely  to  the  procedure  of  this  coun- 
try, but  one  affecting  all  sound  procedure — that  the  proper  person  to  bring 
an  action  Is  the  person  whose  right  has  been  violated.  •  •  •  The  plaintiffs 
are  bare  agents,  who,  In  making  the  payments  they  did,  were  not  bound  to  go 
beyond  the  funds  of  the  assodatlon.  They  disbursed  no  money  of  their  own, 
or.  If  they  did  so,  It  was  not  by  the  authority  of  the  defendant.  They  were 
simply  agents  for  the  persons  whose  rights  are  alleged  to  have  been  violated ; 
that  te  to  say,  of  all  the  other  members  of  the  association  except  the  defendant, 
or  of  the  persons  to  whom  the  payments  In  respect  of  which  they  sued  should 
have  l>%n  made.  It  is,  In  effect,  an  attempt  to  substitute  a  person  as  nominal 
plaintiff  in  lieu  of  die  persons  whose  rights  have  been  violated." 
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On  page  576  the  court  further  said : 

"This  Is  an  actton  brought  by  the  plaintiff  to  recover  contrlbutlona  or  calls 
due  not  to  them,  bat  a  body  which  they  in  the  capacity  of  managere  represent. 
There  is  no  prlylty  between  the  plalntUCs  and  the  defoidant.  The  contract 
Is  between  the  defendant  and  the  other  members  of  the  association.  The 
power  of  attorney — assuming  that  the  plaintiffs  are  properly  sul>stituted  for 
John  Gray — enables  them  to  sue  not  in  their  own  name  but  in  'the  several 
and  respective  names'  of  the  members  of  the  association.  This  Is  an  attempt 
to  do  that  which  has  been  frequently  but  fruitlessly  attempted  before,  -viz.  to 
get  rid  of  the  diificulty  of  a  large  number  of  persons  suing  in  their  own  names, 
to  appoint  a  public  officer  without  obtaining  an  act  of  Parliament  or  a  charter 
of  Incorporation." 

V 

In  the  case  of  Knorr  v.  Bates  et  al.,  14  Misc.  Rep.  501,  503,  35  N. 
Y.  Supp.  1060,  1062,  the  court  said: 

"Who  shall  be  defendant  In  an  action  the  law  prescribes,  and  It  Is  not 
competent  to  parties,  by  private  convention,  to  Biq)ersede  the  legal  provision." 

In  the  case  of  Mackay  v.  Randolph  Macon  Coal  Oj.  et  al.,  178  Fed. 
881,  102  C.  C.  A.  115,  the  mortgage  was  foreclosed  by  the  Irustee,  and 
there  was  a  deficiency  of  $2,236,566.32,  and  a  decree  for  that  amount 
was  entered  in  the  foreclosure  proceedings.  The  trustee  proved  the 
claim  for  this  deficiency  for  the  bondholders  in  bankruptcy.  The 
bondholders,  "being  apprehensive  that  the  trustee«under  the  mortgage 
might  not  be  a  'cr«litor,'  *  *  *  made  due  proof  of  the  same  be- 
fore the  referee,  and  asked  that  they  be  allowed  as  claims  against  the 
estate.  The  referee,  being  of  the  opinion  that  the  bonds  had  been 
merged  in  the  deficiency  judgment,  disallowed  the  claims,  and  his  rul- 
ing was  affirmed  on  appeal  to  the  District  Court.  The  bondholders  seek 
a  review  of  that  action."  The  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  said: 

"It  is  manifest  that  the  appeal  turns  mainly  upon  the  question  whether  the 
cause  of  action  arising  out  of  the  bonds  was  merged  in  ttie  deficiency  decree. 
*  *  *  In  the  present  case  the  trustee  under  the  mortgage  Is  neither  the 
holder  nor  the  payee  of  the  bonds.  It  clearly  could  not  have  maintained  aa 
action  at-' law  for  their  collection.  We  are  aware  that  the  fifteenth  article  ot 
the  mortgage  authorizes  the  trustee  to  collect  and  recover  the  principal  and 
Interest  of  the  bonds  for  the  owners  and  holders  thereof.  This  may  have 
reference  to  their  collection  by  the  enforcement  of  the  security.  If  that  Is 
nut  Its  meaning,  we  are  of  the  opinion  that  it  could  not  confer  upon  the 
trustee  the  right  to  maintain  an  Independent  action  up<Hi  the  bonds.  Who 
may  maintain  a  suit  is  a  matter  of  law,  not  subject  to  be  controlled  by  the 
private  conventions  of  parties.  •  •  •  Parties  to  a  contract  cannot  confer 
upon  a  third  party  the  naked  right  to  sue  thereon.  Suits,  whether  under  chan- 
eery  or  code  practice,  must  be  brought  in  the  name  of  the  real  party  In  In- 
terest The  only  exceptions  to  that  rule  here  Important  are  these:  (1)  The 
trustee  of  an  express  trust  may  maintain  an  action  in  his  own  name  on  behalf 
of  the  beneficiary.  To  come  within  this  exception,  however,  the  trustee  must 
be  the  holder  of  the  property  or  obligation  out  of  which  the  action  arises. 
Here,  as  already  pointed  out,  the  trustee  under  the  mortgage  is  not  the  holder 
of  the  bonds.  C2)  A  person  with  whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another  may  maintain  an  action  upon  the  contract  The 
trustee  under  the  mortgage  comes  within  this  exception  as  to  the  security,  but 
not  as  to  the  bonds,  for  they  are  not  payable  to  the  trustee.  The  deficiency 
decree,  therefore,  must  be  referred  to  the  covenant  In  the  mortgage,  and,  like  the 
mortgage  Itself,  is  collateral  to  the  bonds,  and  constitutes  no  bar  to  an  action 
thereon.  The  debt  underlying  both  is  the  same,  but  the  promises  are  dis- 
tinct and  give  rise  to  separate  causes  of  action." 
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In  the  case  at  bar  it  is  maintained  on  behalf  of  claimant  that  in  the 
trust  mortgage  itself  "there  is  clear  implication  of  agency,  broad 
enough  to  warrant  the  proof  that  was  filed"  by  claimant.  The  mort- 
gage did  not  and  could  not  give  the  trustee  authority  to  prove  the 
claim  for  deficiency. 

The  order  of  the  referee  disallomng  the  claim  is  affirmed,  and  the 
petition  dismissed. 


UNITED  STATES  r.  CHESAPEULEB  ft  O.  BT.  CO. 

(DiBtilct  Court,  B.  D.  Kentucky.    October  14,  191&) 

No.  2980. 

Bahjioadb  «=s>229 — Satxtt  Appliance  Act— Conbtb'uction. 

Safety  AppUance  Act  April  14,  1910,  c.  160,  |  4,  86  Stat  299  (Comp.  St 
1913,  i  S621),  which  provides  tbat  a  car  properly  equipped,  whl<*  has  be- 
come defective  or  Insecure  while  In  use,  "may  be  hauled  from  tlie  place 
where  such  equipment  was  first  discovered  to  be  defective  or  insecure  to 
the  nearest  avaUaUe  point  where  such  car  can  be  repaired,"  without 
liability  for  the  penalties  imposed,  does  not  i)ermit  a  railroad  company 
to  move,  without  penalty,  from  one  point  to  another,  a  defective  car,  not 
known  to  be  d^^rtlve,  and  which  is  not  so  nioved  for  the  purpose  of 
repair,  although  in  fact  it  is  hauled  to  the  nearest  availaUe  point  for  re- 
IHilr,  and  Is  there  repaired. 

[Ed.  Note. — For  other  cases,  see  Ballioads,  Cent  Dig.  |  743.] 

At  Law.  Action  by  the  United  States  a^inst  the  Chesapeake  &  Ohio 
Railway  Company.  On  demurrer  to  certain  paragraphs  of  the  answer. 
Demurrer  sustained. 

Thos.  D.  Slattery,  U.  S.  Dist  Atty.,  of  Covington,  Ky..  for  United 
States. 
Galvin  &  Galvin,  of  Cincinnati,  Ohio,  for  defendant 

COCHRAN,  District  Judge.  This  cause  is  before  me  on  plaintiff's 
demurrer  to  defendant's  answer  to  the  third,  fourth,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  tenth,  eleventh,  and  thirteenth  paragraphs  of  the 
petition.  It  is  a  prosecution  tmder  the  Safety  Appliance  Act.  The 
violation  charged  in  each  of  these  paragraphs  is  the  hauling  from  Cov- 
ington, Ky.,  toward  Silver  Grove,  Ky.,  about  10  miles  away,  of  an 
interstate  car  with  a  defective  coupling  apparatus.  The  answer  pre- 
sents the  same  defense  to  each  of  these  paragraphs.  That  defense  is 
that  each  of  the  cars  was  received  from  a  connecting  railway  at  Cin- 
cinnati, Ohio,  }ust  nqrth  of  Covit^on,  to  be  hauled  to  Silver  Grove, 
a  terminal  on  defendant's  road  and  where  it  maintained  its  yard ;  that 
it  was  in  a  safe  and  proper  condition  when  it  left  Cincinnati ;  that 
defendant  had  no  inspectors  or  repairmen  and  made  no  inspections  or 
repairs  at  Covington;  that  it  had  inspectors,  repairmen,  and  all  the 
facilities  for  making  repairs  at  Silver  Grove ;  that  the  defect  complain- 
ed of  was  discovered  and  repaired  at  that  point ;  and  that  Silver  Grove 
was  the  first  point  at  whicli  such  repairs  could  have  been  made  after 
the  defect  occurred  and  the  discovery  thereof.    It  is  not  alleged  that 
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the  defect  was  discovered  at  Covington  and  the  car  hatiled  to  Silver 
Grove  to  be  repaired.  Indeed,  the  implication,  if  not  admission,  is 
that  it  was  not  discovered  until  the  car  reached  Silver  Grove.  The 
case  presented  by  the  answer,  therefore,  is  this :  The  defect  arose  be- 
tween Cincinnati  and  Covington,  after  defendant  began  to  haul  tlie 
car ;  it  hauled  the  car  in  its  defective  condition  from  Covington  to 
Silver  Grove;  it  did  not  discover  the  defect  until  the  car  reached 
Silver  Grove ;  and  no  provision  had  been  made  by  it  at  Covington,  or, 
for  that  matter,  at  any  point  between  Covington  and  Silver  Grove,  for 
discovering  the  defect 

Beyond  question,  under  the  Safety  Appliance  Act  as  it  stood  before 
the  amendment  of  April  14,  1910,  the  hauHngs  of  these  cars  were  vio- 
lations thereof.  According  to  the  construction  placed  on  the  act  by 
the  Supreme  Court,  though  a  defect  arose  from  no  fault  of  the  rail- 
road company,  and  though  it  was  ignorant  thereof  and  in  no  fault 
in  not  discovering  it,  if  the  railroad  company  hauled  it  any  distance 
for  any  purpose,  it  violated  the  act.  The  amendment  was  enacted  to 
relieve  the  statute  of,  at  least,  some  of  its  absoluteness.  The  question 
is :  To  what  extent  it  did  so.  It  provides  that,  in  case  the  coupling 
apparatus  becomes  defective  whilst  the  car  is  being  used,  it  "may  be 
hauled  from  the  place  where  such  equipment  was  first  discovered  to 
be  defective  or  insecure  to  the  nearest  available  point  where  such  car 
can  be  repaired."  It  will  be  noted  that  the  only  hauling  of  a  defectively 
equipped  car  which  the  amendment  permits  is  from  the  place  where 
the  defective  condition  was  first  discovered  to  the  nearest  repair  point, 
and,  as  it  has  been  construed,  then  only  for  the  purpose  of  repair.  It 
says  nothing  about  hauling  such  car  before  such  discovery.  Possibly 
there  is  room  to  say  that  it  did  not  occur  to  the  amendment,  if  we  may 
personify  it,  that  there  would  be  any  violation  of  the  act  if  it  was 
hauled  before  discovery,  at  least  if  there  was  no  fault  on  the  part  of 
the  railroad  company  in  not  discovering  it  sooner,  and,  even  more 
than  this,  to  wit,  that  it  is  the  presupposition  of  the  amendment  that 
there  would  be  no  violation  in  such  a  case.  It  would  seem  to  be  just 
as  harsh  to  punish  a  railroad  company  for  hauling  a  defective  car, 
when  it  was  not  at  fault  in  discovering  its  condition,  as  for  hauling  it 
after  discovery  to  a  repair  point  for  repairs,  when  it  could  not  be 
repaired  at  the  place  of  discovery.  If  the  permission  of  the  amend- 
ment is  limited  to  ^e  latter  hauling,  what  we  have  then  is  this :  If  a 
car  becomes  defective  out  on  the  road  at  a  point  where  it  cannot  be 
repaired,  and  it  is  at  once  discovered,  there  is  no  violation  of  the  act 
in  hauling  the  car  to  the  nearest  point  for  repairs ;  but  if  it  is  not  dis- 
covered there  is  a  violation  in  hauling  the  car  from  that  point  there- 
to, though  there  may  be  no  fault  in  not  discovering  it  before  reaching 
such  point,  and  it  is  discovered  and  repaired  thereat 

The  decisions  of  the  federal  courts  v^ich  have  had  to  deal  with 
this  question,  however,  go  far  toward  holding,  if  they  have  not  actually 
held,  that  the  amendment  goes  no  further.  The  reasoning  upon  which 
this  position  is  based  is  that,  as  imder  the  original  act,  any  hauling  of 
a  defectively  equipped  car  was  a  violation  thereof,  and  the  amendment 
only  permits  hauling  of  such  a  car  after  the  discovery  to  the  nearest 
repair  point  for  repairs,  any  other  hauling  and  hence  a  hauling  before 
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discovery,  though  without  fault,  in  not  discovering,  is  a  violation  there- 
of.   In  the  case  of  C,  B.  &  Q.  R.  R.  v.  United  States,  211  Fed.  12, 

127  C.  C.  A.  438,  a  decision  of  the  appellate  court  of  the  Eighth  circuit, 
a  car  was  received  by  the  defendant  from  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Co.,  at  Kansas  City,  Mo.  The  defendant  has  a 
yard  therein  known  as  the  "Twelfth  Street  yard."  Whether  the  car 
was  received  at  this  point  does  not  dearly  appear.  But  before  it  re- 
ceived the  car  it  was  inspected  and  found  to  be  in  proper  condition,^ 
and  it  was  hauled  by  defendant  from  that  yard  across  the  Missouri* 
river,  over  its  bridge  and  main  line,  to  its  Murray  Street  yard.  When 
it  reached  there  the  defendant  for  the  first  time  discovered  that  the 
coupling  appliance  was  out  of  repair.  It  was  held  that,  if  the  car  was 
in  a  defective  condition  in  the  Twelfth  Street  yard,  there  was  a  vio- 
lation of  the  act,  notwithstanding  it  was  not  discovered  until  it  reached 
the  Murray  Street  yard.  The  decision  was  based  on  two  reasons — 
that  the  defect  was  of  such  a  character  that  it  could  have  been  repaired 
at  the  Twelfth  Street  yard,  and  the  car  was  not  hauled  to  the  Murray 
Street  yard  for  repairs.  Possibly,  if  the  car  was  defective  whilst  in 
the  Twelfth  Street  yard,  defendant  was  not  without  fault  in  not 
discovering  it  there;  and  it  is  to  be  noted  that  the  lower  court  in- 
structed the  jury  that,  if  the  defect  arose  whilst  the  car  was  in  transit 
between  the  two  yards,  there  was  no  violation  of  the  act. 

In  the  case  of  tJnited  States  v.  Trinity  &  B.  V.  R.  Co.,  211  Fed.  448, 

128  C.  C.  A.  120,  a  decision  of  the  appellate  court  of  the  Fifth  circuit, 
a  car  was  hauled  from  Tom  Ball,  through  Houston,  to  Galveston.  It 
was  hauled  from  Houston  in  a  defective  condition.  It  was  inspected 
at  Tom  Ball  and  found  to  be  in  good  condition.  Defendant  had  no 
inspectors  or  repair  shops  at  Houston,  but  did  have  them  at  Galveston. 
It  did  not  discover  the  defective  car  until  it  reached  Galveston.  Hous- 
ton was  a  few  hours'  run  from  Tom  Ball  and  Galveston  a  few  hours' 
run  from  Houston.  It  was  held  that  the  defendant  was  liable.  It  was 
stressed,  however,  that  it  was  not  shown  that  the  hauling  to  Galves- 
ton was  necessary  to  repair  the  defect,  and  it  could  not  have  been  re- 
paired, except  there.    Judge  Call  said : 

"Bear  In  mind  that  under  the  Safety  Appliance  Act  of  1893  (Act  March  2, 
1893,  c.  196,  27  Stat  531  [Comp.  St  1916,  §§  8605-S612]),  and  the  amend- 
ments, ignorance  of  defects  does  not  excuse.  The  duty  to  have  and  maintain 
In  good  order  the  safety  appliances  required  Is  a  positive  duty  imposed  on 
the  carrier,  •  •  •  and  that  the  defendant  in  the  instant  case  seeks  to 
avoid  responslMllty  for  the  violation  of  this  duty  by  pleading  the  proviso  of 
the  act  of  1910.  By  all  the  cancms  of  construction,  it  must  clearly  bring  Itself 
within  the  terms  of  the  proviso  before  It  can  demand  immunity." 

The  case  of  United  States  v.  Chesapeake  &  Ohio  Ry.  Co.,  213  Fed. 
748, 130  C.  C.  A.  262,  a  decision  of  the  appellate  court  from  tfie  Fourth 
circuit  is  not  in  point.  The  case  came  within  the  express  terms  of 
the  amendment.  The  (juestion  was  whether  certain  hauling  after  the 
discovery  of  the  defective  condition  was  permitted  thereby.  A  state- 
ment in  Judge  Pritchard's  opinion  as  to  the  purpose  of  the  amendment 
may  be  quoted.    It  is : 

"Any  movement  of  a  defective  car  was  held  to  be  a  violation  of  tlje  act  as 
originally  passed.    It  was  undoubtedly  the  purpose  of  Congress  In  adc^ting 
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the  amendmeit  of  1910  to  somewhat  relax  the  rigid  rule  whldi  had  thereto- 
fore been  announced  as  to  the  time  within  which  repairs  of  defective  cars 
should  be  made." 

The  case  of  Chesapeake  &  Ohio  Ry.  Co.  v.  United  States,  226  Fed. 
683,  141  C.  C.  A.  439,  another  decision  of  the  appellate  court  of  the 
Fourth  circuit,  is  most  in  point  of  all  the  cases  cited  as  bearing  on 
the  question  here.  The  car  in  question  was  brought  by  a  train  into 
Fulton  Street  yard  in  Richmond,  Va.  It  was  haaled  from  there  to 
'the  Second  Street  yard,  and  from  there  to  a  siding  in  the  Ninth  Street 
yard  to  be  unloaded.  .  Inspectors  were  maintained  at  the  Fulton  Street 
yard  and  Ninth  Street  yard,  but  not  at  the  Second  Street  yard.  It 
was  inspected  at  the  Fulton  Street  yard  and  found  in  good  condition, 
and  again  at  the  Ninth  Street  yard  and  found  to  be  in  bad  condition. 
It  was  in  fact  defective  when  in  the  Second  Street  yard,  and  hauled 
from  there  to  the  Ninth  Street  yard.  It  was  held  that  defendant  was 
liable,  notwithstanding  it  was  ignorant  of  the  defective  condition  of 
the  car  at  the  time  it  was  so  hauled,  and  there  was  no  intimation  that 
it  was  thought  that  defendant  was  in  fault  in  not  discovering  it  sooner. 
Judge  Knapp  said:    . 

'.'WlOiout  mulUplylDg  citations,  it  Is  sufUdent  to  say  that  the  original  act  as 
construed  by  the  courts  made  the  carrier  liable  for  any  and  every  movement: 
on  Its  line,  In  Interstate  commerce,  of  a  car  whose  coupling  apparatus  was  out 
of  order.  Under  no  circumstances  could  such  a  car  be  hauled  or  used  with- 
out violating  the  statute;  and  the  penalty  was  Incurred,  when  a  car  waa 
moved  In  a  defective  condition,  even  If  the  carrier  had  been  vigilant  to  discover 
the  defect  and  was  actually  unaware  of  Its  existence.  Indeed,  it  was  the  se- 
verity of  this  absolute  prohibition,  which  did  not  exempt  the  necessary  move- 
ment to  a  repair  shop,  that  led  to  the  remedial  amendment  above  quoted.  But 
the  relief  thereby  granted  Is  limited  by  Its  express  terms  and  manifest  Intent, 
and  there  Is  no  warrant  for  Its  farther  extension.  It  permits  the  transfer 
without  penalty  of  a  disabled  car  to  'the  nearest  available  point'  where  it  can 
be  repaired,  provided  such  transfer  is  necessary  because  the  defects  cannot 
be  remedied  at  the  point  where  they  are  first  discovered,  and  that  Is  the  only 
movement  which  does  not  subject  the  carrier  to  liability." 

In  view  of  these  decisions,  I  cannot  see  my  way  clear  to  uphold  the 
defense,  and  hence  must  sustain-  the  demurrer. 


MII/IiEB  V.  NOBTHBKN  BRBWEBT  OO. 

(District  Ck>art,  D.  Oregon.    May  21,  1917.) 

No.  7006. 

1,   GUARANTT  0=>n(2) — BlOHT  OF  ACTION — NeCESSITT  OF  PBOCKEOTNO  AOAINST 

Pbincipai; — "Absolute  Guabantt" — ^"CJokditionai,  Guabantt." 

A  guaranty  of  the  faithful  performance  of  all  the  terms  and  covenants 
of  a  lease,  including  the  payment  of  rent,  was  an  absolute  and  not  a  con- 
ditional guaranty,  and  the  lessor  could  sue  thereon  without  exhausting  his 
remedy  against  the  lessee ;  a  "conditional  guaranty"  being  one  importing 
the  happening  of  some  contingency  other  than  the  default  of  the  princi- 
pal debtor,  and  being  usually  an  undertaking  to  be  Uable  for  the  prin> 
dpal's  default  in  case  satisfactioa  cannot  be  obtained  from  the  prindpal 
without  reasonable  diligence,  while  an  "absolute  guaranty"  is  one  under 

^sofor  otber  cans  m«  aam«  topic  4k  KBT-NUlf BBR  In  all  K*r-Numbar«d  DlsaBts  *  Indezaa 
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which  the  liability  of  the  guarantor  ie  fixed  by  the  failnre  oX  the  principal 
debtor  to  pay  at  maturity. 

[Ed.  Note — For  other  cases,  see  Guaranty,  Cent.  lilg.  g  89. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
^       Absolute  Goaranty;  Conditional  Guaranty.] 

2.  Ck}BX>OBATioHS  <Ss>484(3,4) — Cobpobate  Powebs — Gxtabantob  qb  Subety. 

As  a  general  rule  no  corporation  has  power,  without  express  authority 
conferred  by  the  corporate  articles,  to  become  a  surety  or  guarantor  for 
another  by  any  form  of  contract  or  indorsement. 

[Ed.  Note. — For  other  cases,  see  CJorporationa,  Cent  Dig.  1 1815.] 

a.  CoFoKATions  ®=>484(3) — Cobposate  Powebs — Gtjakanteeiko  Paticert  of 
Kent. 

A  corporation  authorized  to  manufacture,  buy,  sell,  and  deal  in  beer 
and  other  liquors,  and  to  d^  all  things  incident  to  or  convenient  in  carry- 
ing out  such  purposes,  bad  authority  to  guarantee  the  payment  of  rent 
under  a  lease  to  persons  who  agreed  to  handle  Its  beer  In  any  saloon  con- 
ducted upon  the  leased  premises,  and  who  futther  agreed  that  their 
failure  to  handle  its  beer  slunild  op«ate  as  an  immediate-  assignment  and 
transfer  of  the  lease  to  it. 

[Ed.  Note. — For  other  oajses,  see  CJoiporations,  Cent  Dig.  {  1815.] 

At  I/aw.  Action  by  Alex  E.  Miller  against  the  Northern  Brewery 
Company.    On  deftiurrer  to  the  complaint.    Demurrer  overruled. 

Sol  JBlooih  and  W.  M.  Gregory,  both  of  Portland,  Or.,  for  plaintiff. 
Dolph,  Mallory,  Simon  &  Gearin,  of  Piortiand,  Or.,  for  defendant. 

;  1 

WOIyVERTQNv  District  Judge..  This  is  an  action  to  recover 
against  the  defendant  npon  its  guaraflty.  The  defendant,  by  its  cor- 
porate powers,  is  authorized : 

"Tomanuftfctare,  produce,  buy,  sell  and  deal  In  and  with  beer,  ale,;  malt 
liquors,  malt.  Ice  and  other  similar  products,  brewers'  supplies,  tools,  imple- 
ments and  machinery  and  ut^naUs-qf  all  kinds,  and  to  do  all  things  incident 
to  or  convenient  In  carrying  out  the  foregoing  purposes." 

On  September  18,  1911,  the  plaintiif  entered  into  a  lease  of  certain 
premises  to  E.  J.  Blazier  and  August  Krats,  for  a  term  of  10  years, 
at  a  certain  rental, 'payable  in  monthly  in^lbnents.  On  the  same 
date  the  defendant  corporation  entered  into  a  ccmtract  of  guaranty 
with  the  plaintiif,  whereby  it  is  stipulated  that: 

"The  undersigned,  for  Itself,  its  successors  and  assigns,  does  hereby  guaran- 
tee the  faithful  i>e]:formanoe  of  all  of  the  terms  and  covenants  of  the  foregoing 
lease  on  the  part  of  the  said  E.  J.  Blazler  and  August  Kratz,  the  lessees  therein 
named,  including  the  payment  of  the  rentals  therein  provided  for." 

On  the  same  date,  also,  the  defendant  entered  into  an  agreement 
with  Blazier  and  Kratz,  whereby  Blazier  and  Kratz  agreed  to  handle, 
in  any  saloon  or  saloons  that  might  be  conducted  upon  the  leased 
premises,  only  the  draught  and  home-bottled  beer  manufactured  by  the 
Northern  or  $tar  Brewery  Company.  It  was  further  agreed  that  de- 
fault of  the  said  Blazier  and  ICratz  in  selling  the  product  of  the  de- 
fendant company  over  their  counter  should  operate  as  an  immediate 
assignment  and  transfer  to  the  defendant  of  all  the  right,  title,  and 
interest  of  the  said  lessees  in  and  to  said  lease,  and  that  thereupon  the 
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defendant  shobld  have  the  right  to  assume  control,  under  the  terms  of 
said  lease,  of  said  property.  The  prayer  is  for  certain  unpaid  rentals 
upon  said  lease. 

The  defendant  company  has  interposed  a  demurrer  to  the  com- 
plaint, and  two  grounds  are  urged  in  support  thereof,  namely:  (1^ 
That  the  defendant  company  is  not  liable,  for  the  reason  that  fhe  act 
of  guaranteeing  the  payment  of  the  rentals  upon  the  lease  was  ultra 
vires  and  beyond  the  power  of  the  company  to  undertake ;  and  (2)  that 
the  plaintiff  is  not  entitled  to  sue  upon  such  guaranty  until  after  he 
has  exhausted  his  remedy  against  the  lessee^  in  the  lease.  I  will  dis- 
cuss the  last  contention  first. 

[1]  On  the  part  of  the  plaintiff  it  is  urged  that  the  guaranty  of 
the  defendant  company  is  absolute,  and  not  conditional,  and  that  there- 
fore he  is  not  required  to  exhaust  his  remedy  against  the  principal 
before  he  is  entitled  to  proceed  against  the  guarantor.  The  question 
thus  hinges  upon  whether  this  is  an  a^Koluteor  a  conditional  guar- 
anty of  which  we  are  treating. 

"A  conditional  guaranty  Imports  the  happeniiig  of  some  contingency  otber 
than  the  default  of  the  principal  debtor.  The  usual  form  of  the  conditional 
gunranty  1^  an  undertaking  whereby  t)ie  guarantor  is  liable  for  the  prlndpal's 
default  In  casethe  satisfaction  of  the  principal  obllgaticm  cannot  with  reason- 
able dlllRence  be  obtained  from  the  principal.  An  .absolute  guaranty  of  pay- 
ment differs  from  a  conditional  guaranty  against  loss  as  the  result  of  nonpay- 
ment of  a  debt  in  that  in  the  first  case  the  liability  of  the  guarantor  is  fixed 
by  the  failure  of  the  principal  debtor  to  pay  at  maturity,  while  in  the  second 
the  contract  is  in  the  nature  of  a  guaranty  of  collection,  no  liability  being 
incurred  until  after,  by  the  use  of  due  diligence,  the  guara'ntee  has  become 
unable  to  collect  the  debt  from  tha  principal  debtor."  12  BuUng  Case  Law, 
|13,  p.  1064. 

The  distinction  is  very  well  illustrated  by  two  cases  which  I  shall 
cite : 

In  Pierce  et  al.  v.  Merrill  et  al,  128  Cal.  464,  61  Pac.  64,  79  Am. 
St.  Rep.  56,  the  defendants  guaranteed  payment  of  a  note  and  mort- 
gage at  the  times  and  according  to  the  terms  expressed  therein,  and  it 
was  held  that  the  guaranty  was  not  one  with  a  condition  precedent 
for  the  enforcement  of  defendants'  liability — ^diat  it  was  absolute.  It 
was  said  by  the  court,  quoting  from  the  local  statute,  which  is  simply 
a  statement  of  the  law  as  it  prevailed  prior  to  the  adoption  of  the 
same,  that: 

"A  guaranty  is  to  be  deemed  unconditional  unless  Its  terms  Import  some  con- 
dition precedent  to  the  liability  of  the  guarantor." 

And  further: 

."To  hold  that  payment  was  not  to  be  made  by  defendants  until  after  a  fore- 
closure of  the  mortgage  would  be  to  Ignore  their  agreement  that  payment 
should  be  made  'at  the  times  and  according  to  the  terms  of  said  note  and 
mortgage.' " 

In  Burton  et  al.  v.  Dewey  et  al.,  4  Kan.  Apjp.  589,  46  Pac  325,  the 
guaranty  was  against  any  loss  by  reason  of  a  loan  negotiated,  and  it 
was  held  to  be  a  conditional  guaranty,  and  that  the  guarantee  was  not 
entitled  to  recover  as  a  result  merely  of  the  nonpayment,  of  the  debt, 
nor  "until  it  is  shown  that  the  debt  is  not,  by  reasonable  effort,  col- 
lectible from  the  principal  debtor." 
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."  The' guaranty  in  the  c^se  at 'bar  is  for  the  faithful  perfon»a>ice  .of 
atl  of  ^e  terms,  and  covenants  of  the  Isase,  including  iht  payment  of 
rentals ;  and  I  am  impressed  &at  the  proper  constiBuctloo  of  »t(ch> 
guaranty  is  that  it  is  absobite  in  its-  terms,  and'  tibt  conditional  'and 
that  the  defendants'  contention,  therefore,  cannot  prevail. 

[2]  Now,  as  to  the  question  whether  the  guaranty  was  ultra  vires 
of  the  power  of  the  corporation,  the  general  rule  is  that,  without 
express  authori^  conferred  by  the  corp<>nition  articles,  no  corporation 
has  the  power,  by  apy  form  of  contract  or  indorsenient,  to  become  a 
surety  or  guatdntor  for  another.  Carney  V.  Duniway,  35  Or.  131,  138, 
57  Pac.  \92,  58  £ac>  1Q5.    So  it  has  been  hdd  that:  - 

"A  rallimid  ofsporatton,  niUes^  authorized  by  Its  act  of .  Incorporation  or 
by  other,  statutes  to  do  so,  has  no  poWer  to  guarantee  the  bonds  of  another 
corporation ;  and  such  d  gnaaranty,  or  any  contract  to  give  ooe,  If  not  antbor- 
Ized  by,  statute.  Is  beyond'  the  scope  of  the  powers  of  the  corporation,  and 
strictly  ultra  vires,  unlawful' and  void,  and  incapable  of  being  made  good  by 
ratification  or  estpppeL"  Louisrllle,  etc.,  Ry.  Co.  v.  Louisville  Trust  Ca,  174 
Cr.  S.  562,.  567,  19  Bup.  Ct  817,  823,  '43  JU  Ed.  HtSl.      , 

[3]  But  it  i$  insisted  upon  the  part  pf  the  plaintiff  that  the  act  of 
the  defendant  company  in  guaranteeing  the  payment  of  rents  under 
this  lease  was  not  stficjly' beyond  its  corporate  powers,  but  that  it 
was  incidental  to  tlie  authority  (tonferred  by  the  articles  of  incorpo- 
ration. In  the  fase  of  Winterfield  v.  Cream  City  Brewing  Co.,  96. 
Wis.  239,  71  N,  Wl  101,  whicih  is  a  case  almost  par{di«l  to  Ais,  it  is 
held  that  the  companytfid  not  exceed  its-  corporate  authority  in  guar- 
anteeing contracts  of  this  nature.    The  court  there  said: 

"The  purpose  of  the  defendant's  organization  was  to  wantrfacture  and  sell 
beer.  Doubtless  It  was 'competent  to  make  any  contract,  which  was  convMrfent 
and  adapted  to  further  that  purpose,  which  was  not  against  public  policy.' 
No  doubt,  it  was  within  tta  competency  t»  rent  a  place  for  the  sale  of  its  beer 
by  its  agents  or  servauta  To  rent  a  place  where  one  of  its  customers  should 
retail  Its  beer  would  seem,  In  a  similar  manner,  to  further  tt^e  purpose  of  Its 
Incorporation.    At  least.  It  is  not  clearly  flpreign  to  that  purpose." 

And  so,  in  the  case  at  bar,  the  defendant  company  was  engaged  in 
the  manufacture  and  sale  of  its  b«er,  and  it  not  only  entered  into  the 
obligation  of  guaranteeing  the  payment  of  the  rental  upon  the  leased 
property  wherein  its  beer  was  to  be  sold,  but  it  went  further,  and 
entered  into  an  agreement  -with  the  lessees  whereby  the  default  or 
refusal  of  the  les'sees-to  sell  its  beer  over  tiieir  counters  would  op- 
erate as  an  immediate  assignmoit  and  transfer  of  the  lease  to  the 
defendant.  So  that  this  case  is  even  stronger  against  the  defendant 
than  the  Winterfield  Case. 

Another  case,  from  Michigan,  is  very  much  in  point,  that  of  Timra 
V.  Grand  Rapids  Brewing  Co.,  160  Mich.  371,  125  N.  W.  357,  27  h. 
R.  A.  (N.  S.)  186.  In  that  case  the  purpose  of  the  brewing  company, 
as  stated  in  its  articles,  was  "the  manufacture  and  sale  of  malt  and  all 
kinds  of  malt  and  fermented  liquors  and  aerated  and  charged  waters." 
The  corporation  became  the  surety  upon  a  bond  of  a  saloon  keeper, 
who  agreed  to  sell  its  beer;  and  it  was  held,  after  very  careful  and 
well-reasotied  consideration  by  the  court,  that  the  act  of  the  corporation 
was  not  beyond  its  corporate  authority. 
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In  view  of  these  authorities,  and  the  principles  therein  promtilgafed, 
I  am  impelled  to  the  conclusion  that  the  defendant  in  the  present  case 
is  liable,  under  the  allegations  of  the  comi^aint 

The  demurrer  will  therefore  be  overruled. 


THE  TOLEDO. 

(District  Court,  D.  New  Jersey,    irfarch  14,  IftlT.) 

Admibaltt  <S=3l9  —  Jt^eisdictiok  —  Mabitime  Toki^-t-IMjubt  «>  Mabire 
Cable. 

Admiralty  has  jurigdIctloD  of  a  suit  for  the  negllgGnt  tnjTiry  by  a  vessel 
of  a  marine  cable  resting  on  the  bottom  under  navigable  waters,  althont^ 
the  ends  qf  the  cable  are  supported  on  the  shoro, 

[Ed.  Note.— roi  other  cases,  see  Admiralty,  Cent  Dig.  gj  233.  234.] 

In  Admiralty.  Suit  by  the  Postal  Telegraph  Cable  Company  against 
the  dredge  Toledo.    On  exceptions  to  libel.    Exceptions  dismissed. 

Exceptions  to  libel  based  upon  ground  that  injury  to  a  cable  laid 
upon  the  bottom  of  the  waters  of  Kill  von  KuU,  and  attached  to  the 
land  on  each  side  of  the  Kill  von  Kull,  is  not  an  admiralty  and  maritime 
tort 

Vredenburgh,  Wall  &  Carey,  of  Jersey  Citjr,  N.  J.,  for  libelant 
Foley  &  Martin,  of  New  York  City,  for  claupant. 

DAVIS,  District  Judge.  Libelant  instituted  proceedings  in  the 
above-stated  cause  against  the  dredge  Toledo,  her  tackle,  etc.,  for  the 
recovery  of  damages  alleged  to  have  been  done  on  the  8th  day  of 
July,  1916,  by  the  dredge  Toledo  to  a  submarine  tdegraphic  cable  laid 
on  the  bottom  under  the  waters  of  the  Kill  von  Kull  from  the  shore  at 
Elizabeth,  N.  J.,  to  the  shore  at  Staten  Island,  N.  Y.  The  injury  is 
alleged  to  have  been  done  about  200  feet  from  the  New  Jersey  shore,  at 
a  point  admittedly  in  the  tidal  and  navigable  waters  of  the  United 
States,  "at  a  place  where  the  jurisdiction  of  admiralty  in  cases  of  tort 
normally  attach,  at  least  in  aU  cases  where  the  wrong  was  of  a  mari- 
time character."  Claimants  filed  exceptions  to  the  libel  on  the  ground 
that  it  did  not  set  forth  an  admiralty  and  maritime  cause  of  action;  the 
cable  alleged  to  have  been  damaged  not  being  a  maritime  object,  in- 
strument, or  facility  of  navigation,  because  it  rested  upon  and  was 
incorporated  with  the  soil  under  the  waterway,  and  operated  as  an  in- 
tegral part  of  the  libelant's  system  of  telegraphic  wire  extending 
throughout  the  United  States.  The  whole  question  at  issue  is  based 
upon  "the  objection  to  the  jurisdiction  of  the  court,  upon  the  theory 
that  the  cable  was  a  land  structure,  and  that,  no  maritime  damage  oc- 
curred of  which  jurisdiction  can  be  had  by  admiralty." 

The  decisions  seem  to  be  against  the  contention  of  claimants.  Ad- 
miralty has  taken  jurisdiction  in  a  number  of  cable  cases,  in  which, 
however,  the  question  of  jurisdiction  was  not  raised.  Stephens  v. 
Western  Union  Telegraph  Co.,  22  Fed.  Cas.  1301 ;  Ladd  v.  Foster  (D. 

^9For  other  cases  lee  eame  topic  ft  KGY-KtnitiGR  ts  aH  Ker'<Nxtmb«rea  Slsaat*  A  tndna* 
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C)  31  Fed.  827;  Albina  Ferry  Co.  v.  The  Imperial  (D.  C.)  38  Fed. 
614,  3  L.  R.  A'.  234;  Thft  City  of  Richmond  (D.  C.)  43  Fed.  85 ;  The 
.  William  H.  Bailey,  103  Fed.  799,  affirmed  111  Fed.  1006,  50  C.  C.  A. 
76;  The  Anita  Berwind  (D.  C.)  107  Fed.  721.  There  aft  two  recent 
cases  in  which  the  point  in  isstie  here  has  been  raised  and  decided  ad- 
versely to  claimants'  contention.  Postal  Telegraph  Cable.  Co.  v.  P. 
Sanford  Ross,  Inc.  (D.  C.)  221  Fed.  105.  In  this  case.  Judge  Chat- 
field  of  the  Eastern  district  of  New  York,  reviews  the,. authorities  and 
holds  that,  notwithstanding  the  cable  is  laid  on  the  tiottom  of  tidal 
waters  of  thc.tJnited  States  and  attajched  to  tne  land.jat  each  end  of 
the  submarine  cable,  admiralty  nevertheless  has  jurisdiction. ,  In  the 
case  of  Thomas  v.  Lane,  2  Sumn,  1,  9,  Fed,  Cas.  No.  13,902,  Mr.  Jus- 
tice Story  said: 

"I  bare  alyvASe  understood  tb{it  tbe  Jarisdlction  of  tbe  ndmlralty  is  exclu- 
sively dependent  upon  tbe  locality  of  the  act.  Tlie  admiralty  has  hot,  and 
never  (I  believe)  deliberately,  clnJtned  to  have  any  Jurisdiction  over  torts,  ex- 
cept such  as  are' marltliiie  ■ti>rts ;  that  Is,  swh  as  are  committed  on  the  high 
sea».  or  on  wat^rlj  wltblM'tte  ehh  and  flow  of  tlua  ttdej^  -j  ■ 

Of  this  rule  Mr.  Justice  Hughes,  in  the  case  of  the  Atlantic  Trans- 
port v.  Imbrovek,  234  U.  iS.  52,  59,  34  Snp.  Ct.  733,  734  [58  L.  Ed. 
1208,  51  L.  R.  A.  (N.  S.)  1157^ -said:-  '  ' 

"This  rule — ^that  locality  furnishes  the  test — has  heefi  frequently  reiterated, 
with  the  substitution  (under  the  doctflne  of  The  Genesee  Chief,  12  How.  443 
[13  li.  Ed.  1068]),  of  navigable  waters  for  tide  waters." 

In  the  case  of  the  Philadelphia,  Wilmington  &  Baltimore  R.  R.  Co. 
V.  Philadelphia  &  Havre  de  Grace  Steam  Towboat  Co.,  23  How.  209, 
215,  16  L.  Ed.  433,  the  court  said: 

"The  Jurisdiction  of  ,courts  of  ^dmlralty  In  matters  of  contract  depends 
upon  the  nature  and  character  cf  the  contracts,  but  In  torts  It  depends  en- 
tirely on  locality." 

In  the  case  of  ThePlymoiithi.  3  Wall.  20,  ^5,  .18  L.  Ed.  125,  the 
court  said :        '  '  . 

"The  Jurisdiction  of  the  admiralty  does  not  depend  upon  the  fact  that  the 
injury  was  Inflficted  by  the  vessel,  but  upon  the  locality — the  high  seas,  or 
navigable  waters — where  It  occurred.  BJrery  species  of  tort,  however  occur- 
ring, and  whether  on  board  a  vessel  or  not,  if  upon 'the  high  seas  or  navigable 
waters.  Is-  of  adnSintlty  aogBteance.'' 

Mr.  Justice  Hughes  again  said,  in  the  ca?e  of  The  Raithmoor,  241 
U.  S.,  166,  176,  36  Sup.  Ct.  514,  516  160  L.  Ed.  937] : 

"We  regard  the  location  and  purjwse  of  the  structure  as  controlling  from 
the  time  the  structure  was  begun.  It  was  not  being  built  on  shore  and  await- 
ing the  assumption  of  a  mnrltlrae  relation.  It  was  lii  course  of  oxistruetion 
In  navigable  waters;  that  is,  at  a  place  where  the  Jurisdiction  of  admiralty 
in  cases  of  tort  normally  attached,  at  least  in  all  cases  where  the  wrong  was 
of  a  maritime  character.". 

In  the  case  of  Postal  Telegraph  Cable  Company  v,  P.  Sanford  Ross, 
supra.  Judge  Chatfield  said: 

"The  accident,  therefore,  occurred  wltWn  the  physical  limits  of  admiralty 
Jurisdiction,  It  was  occasioned  by  the  <H)eratlciis  of  the  anchor  and  the  han- 
dling of  the  boat,  and  the  cable  itself  is  akin  rather  to  matters  connected  with 
the  ocean  than  to  those  of  the  land,  although  it  was  supported  at  each  end 
•sponthe  Bhor&" 
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He  further  says :  ' 

''But  suppose  an  -  Injury  were'  dlused  to  the  Atlantic  cables,  On  the  Jiigh 
seas,  by  a  steamer^  Gould  It  be  held  that,  becalue  the  cable  bad  a  landing  on 
shore.  It  was  a  laud  fixture,  and  was  not  an  qbject  wholly  within  the  maritime 
Jurisdiction,  where  It  lay  supported  by  the  bottom  and  not  by  Its  own  buoy- 
ancy? If  so,  no  damage  by  a  boat  to  a  sunken  dry  dock  or  vessel  could  lie  in 
admiralty,  If  tiiere  were  a  shore  mooring,  and  if  It  could  not  at  tbe  time  be 
navigated." 

This  decision  was  followed  in  the  case  of  United  States  v.  North 
Gennan  Lloyd  (D-C.)  239  Fed.  587,  as  reported  in  the  New  York 
Law  Journal  on  Tuesday,  January  20,  1917.  This  was  a  case  in  which 
it  was  alleged  that  the  anchor  of  the  Princess  Alice  had  been  negli- 
gently allowed  to  injure  the  government  cables  extending  from  Ft. 
Wadsworth  to  Ft.  Hamilton.  The  question  of  jurisdiction  in  that  case 
was  raised,  and  Judge  Manton  heli;!  that  adniiraJty  had  jurisdiction. 

It  would  seem  that  the  cases  cited  abpve  were,  on  principle,  correct- 
ly decided.  When  a  vessel  on  the, high  seas  or  riavigable  waters  of  the 
United  States  commHs  a  tort  by  negligently  injitring  a.eaWe,  the  con- 
tention that  the  cable  was  J^ng  op.  ^  die  ^ottoin  of  *he  river  or  sea, 
and  the  ends  thereof  ultimately  reached  the  land,  and  therefore  ad- 
miralty does  not  have  jurisdiction,  ought  not  prevail,  when  all  the  other 
elements  necessary  to  constitute  a  maritime  tort  are  present. 
.  The  exceptions  will  therefore  be  dismissed.  . 


THE  ROSE  REOOHSST. 

(District  Court,  &  D.  New  Tork,.  Apdl  17,  1917.) 

C0LU9J(>R  4=»154 — SxiiTB  FOB  Damages — Costs. 

Where,  in  a  isuit  in '  personam  for  ooUIbIod  against  respondeiits,  who 
were  at  the  time  towing  libelant's  veasel  under  a  contract  a|td  had  en- 
gaged another  tug  to  assist,  ^respondent?  brought. io  s^ch  tug,  which  was 
.adjudged  solely  In  fault,  the  respondents  In  pei^onain  arai  entitled  to  re- 
cover their  costs  against  libelant;  the  suit  being  one  sounding' In  tort, 
and  not  for  breach  of  contract. 

[Ed.  Note. — For  other  cases,  see  ColUsloo,  .Cent  Dig.  S  soiiii,] 

In  Admiralty.  Suit  ifor  collision  by  the' Booth  SteamsWp' Company, 
Limited,  against  Frederick  B.  Dalzell  and  W.  Freeland  Dalzell,  doing 
business  as  Fred  B.  Dalzell  &  Co.,  in  which  the  tug  Rose.  Reichert,  the 
Reichert  Towing  Line,  Incorporated, .  claimant,  and  the  New  York 
Central  &  Hudson  River  Railroad  Company  were  impleaded.  On  set- 
tlement t)f  costs.   •  •         '     ■ 

Haight,  Sandford  &  Smith,  of  New  York  City,  for  libelant 
Buriingham,  Montgomery  &  Beecher,  of  New  York  City,  for  re- 
spondents Dalzell. 

Foley  &  Martin,  of  New  York  City,  for  impleaded  claimant 
Harrington,  Bigham  &  Englar,  of  New  York  City,  for  impleaded 
respondent.  '  • 

«=3For  other  css«f  (e*  same  topic  *  KST-KUHBER  In  all  Ker-Numbered  DISMts  ^  ladtiaB 
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MAYER,  District  Judge.  Counsel  have  requested  that  the  court 
indicate  in  a  formal  memorandum  the  views  entertained  in  respect  of 
the  allowance  of  costs  to  be  made  in  the. interlocutory  decree  to  be  en- 
tered as  the  result  of  the  trial  of  this  action. 

The  action  was  brought  by  Booth  Steamship  Comj/any,  Limited, 
owner  of  the  steamship  Francis,  for  .damageis  sustained  by  the  Fran- 
cis, resultii^  from  a  collision  on  December  6,  1915,  with  a  car  float  of 
the  New  York  Central  &  Hudson  River  Railroad  Company,  which  was 
made  fast  to  Pier  5,  New  York  Dock  Company,  while  in  tow  of  the  tugs. 
Dalzelline  and  Carroll  By  owned  by  Fred  B.  Dalzell  &  Co.,  and  of  tlie 
Rose  Reichert,  owned  by  the  Reichert  Towing  Line,  Incorporated. 
Libelant  filed  its  libel  in  personam  on  or  about  December  11,  1915, 
against  Fred  B.  Dalzell  and  W.  Freeland  Dalzell,  doing  business  as 
Fred  B.  Dalzell  &  Co.  Respondents  then,  by  petition  under  the  fifty- 
ninth  rule  in  admiralty  (29  Sup.  Ct.  xivi),  brought  into  the  suit  in  rem 
the  tug  Rose  Reichert  and  in  personam  the  New  York  Central  &  Hud^ 
son  River  Railroad  Company. 

The  case  having  duly  been  tried,  the 'court  held  tfie  Rose  Reichert 
solely  at  fault,  and  allowed  the  libelant  a  decree  against  the  Reichert, 
with  costs,  and  further  allowed  the  New  York  Central  costs, as  against 
Dalzell  Bros.  Such  provision  as  was  to  be  made  in  respect  of  costs  be- 
cause of  the  dismissal  of  the  libel  as  against  Dalzell  Bros,  was  reserved 
until  the  settlement  of  the  interlocutory  decree.  The  awards  of  costs 
in  favor  of  libelant  against  the  Rose  Reichert  and  in  favor  of  the  New 
York  Central  against  Dalzell  Bros,  are  not  contested. 

The  sole  question  is  whether  Dalzell  Bros,  shall  have  costs  against 
libelant.  Obviously,  the  Rose  Reichert  should  pay  but  one  bill  of  costs. 
She  is  liable  for  her  tort  only  to  the  person  upon  whom. she  inflicted  the 
injury,  which  jn  this  case  was  libelant.  The  Rose  Reichert  did  hot 
bring  any  person  or  res  into  the  .action,  but  was  brought  in,  There- 
fore that  she  should  pay  costs  only  to  libelant  seems  too  clear  for  fur^ 
ther  discussion.  As  between  libelant  and  respondents  Dalzell,  the  libel 
inter  alia  sets  forth : 

"TUrd.  On  or  about  the  4th  day  of  December,  1915,  the  libelant,  through  Its 
agent,  entered  into  a  contract  with  the  said  respondents  for  the  towing  of  the 
said  steamship  Frands  from  the  Morse's  Dry  Dock  and  Repair  Yard,  In  the 
borough  of  Brooklyn,  dty  of  New  York,  to  Pier  No.  4,  New  York  Dock  Com- 
pany, East  River,  borough  of  Brooklyn,'  dty  of  New  York." 

"Fifth.  Said  collision  and  damage  were  not  caused  by  or  through  any  fault 
of  the  libelant,  or  the  officers  and  crew  ot  the  steamship  BVands,  but  were 
caused  wholly  through  the  fault  and  negligence  of  the  reg;>ondents'  agents  or 
employes.  In  the  following  among  other  particulars  which  will  be  shown  at 
the  trial:  (1)  In  that  they  did  not  keep  a  proper  lookout.  (2)  In  that  they 
did  not  tow  the  steamship  Francis  properly.  (3)  In  that  they  did  not  ma- 
neuver the  said  steamship  so  as  to  prevent  collision  with  the  said  car  float." 

The  allegation  of  paragraph  "third"  was  admitted  by  these  respond- 
ents in  their  answer,  bilt  the  allegations  of  paragraph  "fifth"  were  de- 
nied. It  was  shown  at  the  trial  that  the  respondents  contracted  to  move 
libelant's  steamship,  and  engaged  the  services  of  the  tug  Rose  Reichert 
to  assist  in  the  operation.  It  also  appeared,  and  the  court  held,  that 
the  tug  Dalzelline,  belonging  to  respondents,  was  without  fault,  and 
that  the  tug  Rose  Reichert  was  solely  responsible  for  the  collision. 
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The  argument  of  libelant  is  that,  because  of  the  contract  between 
libelant  and  these  respondents,  and  because  there  was  no  contractual 
relationship  between  the  tug  Rose  Reichert  and  libelant,  therefore  libel- 
ant is  not  to  be  charged  with  costs.  The  theory  apparently  is  that  as 
between  libelant  and  these  respondents  the  master  of  the  Rose  Reichert 
was  the  agent  of  the  respondents.  This  whole  contention  necessarily 
rests  upon  the  proposition  that  the  libel  was  brousrht  to  recover  for  the 
breach  of  a  contract.  As  was  said  in  The  Oceanica  (D.  C.)  144  Fed. 
301: 

"The  misconduct  complained  of  was  not  the  result  of  a  breach  of  marltfme 
contract.  The  injuries  to  the  barge  were  sustained  solely  In  conscQiience  oi 
the  negligence  of  the  towing  steamer.  And,  according  to  the  universally 
accepted  doctrine,  this  action  Is  brought  ex  delicto  against  the  ship,  for 
which  she  may  be  held  liable,  Irrespective  of  any  responsibility  that  may 
arise  as  a  result  of  a  breach  of  contract.  The  Barnstable,  181  U.  S.  465,  21 
Sup.  Ct.  684,  45  Ia  Ed.  954 ;  The  Malek  Adhel,  2  How.  210  [11  L.  Bd.  23^ ; 
The  Quickstep,  9  Wall.  665  [19  L.  Ed.  767] ;  BalU  t.  Troop,  157  U.  S.  38S  [15 
Sup.  Ct  657,  39  L.  Ed.  742]." 

The  Oceanica  was  reversed,  but  on  this  particular  point  it  ajqjcars 
quite  clearly  that  the  Circuit  Court  of  Appeals  agreed  with  the  view 
of  the  District  Court.  170  Fed.  at  page  898,  96  C.  C.  A.  69.  See  also 
The  Quickstep,  9  Wall.  665,  at  page  670,  19  L.  Ed.  767. 

The  reasoning  of  these  cases,  it  seems  to  me,  fully  applies  to  the  case 
at  bar.  The  action  here  was  in  no  sense  an  action  for  damages  for  the 
breach  of  a  maritime  contract.  It  was  clearly  an  action  in  tort,  arising 
out  of  the  negligence  of  the  Rose  Reichert.  The  respondents  Dalzefl 
did  not  in  any  manner  commit  any  breach  of  their  contractual  obliga- 
tions to  libelant. 

There  is  really  no  difference  in  principle  between  the  award  of  costs 
in  such  circumstances  in  admiralty  and  the  award  of  costs  in  any  other 
branch  over  which  the  court  has  jurisdiction.  A  plaintiff  (called  in 
admiralty  a  libelant)  must  sue  a  proper  defendant  (by  whatever  name 
called  in  admiralty),  and  if  the  action  is  brought  against  the  person  not 
liable  there  is  no  reason  why  the  person  bringing  the  action  should  be 
permitted  to  escape  the  requirement  of  paying  costs  to  the  person 
wrongly  sued  who  has  been  brought  into  court  (whether  in  personam 
or  in  rem)  by  reason  of  the  mistake  of  him  who  has  brought  the  ac- 
tion. There  may  be  times  when  it  is  difficult  for  a  plaintiff  to  deter- 
mine beforehand  who  is  the  person  liable,  but  that  difficulty  is  one  of 
the  perils  of  litigation,  which  any  litigant  is  likely  to  encounter. 

On  the  facts  as  developed  in  this  case,  therefore,  I  am  of  opinion 
that  the  respondents  Dalzell  should  have  costs  against  libelant. 


Digitized  by 


Google 


THE  SATtTBKUS  173 

THE  SATDRNUS. 
(Dtotrict  Oonrt,  &  D.  New  York.    April  24,  WIT.) 

1.  Shippiito  «=b10jI — ^LiABiuiT  ov  VKSsiai — LjEif  FOB  Bbbaoh  of  Oortbaot. 

The  maritime  law  doea  not  give  a  lien  oa  a  vessel  for  an  alleged  breach 
of  contract  by  falling  to  proceed  to  the  designated  berth  for  loading,  and 
this  general  proposition  Is  not  different  In  'the  event  that  the  cargo  is 
later  loaded  on  the  vessel  at  another  place. 

[Ed.  Note. — For  other  cases,  see  Shilling,  Cent  Dig.  H  229,  404-410.] 

2.  Mabitiuk  LiEifs  «=»57 — Local  Statutes — Enforcement  in  Admibaltt. 

Courts  of  admiralty  are  not  Inclined  to  recognize  local  statutes  pur- 
porting to  establish  a  lien,  where  the  maritime  law  gives  ncme,  unless  the 
right  Is  nnequlvocal. 

[Bd.  Note. — ^For  other  cases,  see  Maritime  IJens,  Cent.  IHg.  g  96.] 

In  Admiralty.  Suit  by  the  Midland  Linseed  Products  Company 
against  the  steamship  Satumus.  On  exceptions  to  libel.  Exceptions 
sustained. 

Everett,  Clarke  &  Benedict,  of  New  Yoric  City,  for  libelant 
Burlingham,  Montgomery  St.  Beecher.  of  New  York  City  (Chavmcey 
Belknap,  of  New  York  City,  of  counsel),  for  claimant 

MAYER,  District  Judge.  Libelant  sues  in  rem  to  recover  $1,287 
as  damages  for  breadi  of  a  contract  of  aflfreightment  by  the  steam- 
ship Satumus,  the  amount  in  question  representing  the  cost  of  light- 
erage and  towage  of  a  eargo  of  linseed  cake  from  Edgewater,  N.  J., 
to  Erie  Basin. 

Libelant  had  an  agreement  with  one  Schilperoorot  and  one  Folker^ 
for  the  sale  of  16^000  tons  of  linseed  cake  f .  o.  b.  vessels  New  York, 
pajrment  in  New  York  against  full  set  of  ocean  bills  of  lading.  It 
was  provided  that  the  Holland  government  should  tender  steamers  to 
libelant  to  load  cai^oes  according  to  the  terms  of  the  Baltimore  char- 
ter party.  Form  C,  with  certain  exceptions  as  to  demurrage.  It  is 
alleged  that,  under  this  charter  party  and  the  general  custom  of  the 
port  of  New  York,  it  was  the  duty  of  any  steamer  so  tendered  to 
proceed  to  any  proper  berth  desigiuted  by  libelant 

On  February  14,  1917,  the  agents  of  Uie  Saturnus  advised  libelant 
that  the  steamship  was  tendered  for  cargo  under  the  terms  of  the 
above  referred  to  agreement,  and  libelant  thereupon  duly  designated 
its  pier  at  Edgewater  as  the  berth  for  loading.  It  is  alleged  that  the 
steamship  wrongfully  and  negligently  refused  to  proceed  to  that  berth, 
and  that  libelant  thereupon,  under  protest,  lightered  the  cargo  to 
Erie  Basin  and  loaded  it  on  board  of  the  steamship  there,  receiving 
bills  of  lading  therefor  from  the  master.  The  claimant  of  the  Saturnus 
has  excepted  to  the  Ubel  on  the  following  grounds : 

"First.  It  appear^  from  the  Ubel  that  the  damages  claimed  by  libelant 
arose  from  the  alleged  breach  of  a  contract  for  the  sale  of  the  goods,  which  is 
not  an  admiralty  and  maritime  cause  of  action  and  is  not  within  the  Jurisdic- 
tion of  this  honorable  court. 

"Second.  The  breach  of  contract  alleged  In  the  libel  does  not  give  a 
maritime  or  other  lien  against  the  S.  S.  Saturnus." 
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The  first  ground  presents  an  interesting  question  as  to  whether 
the  agreement  to  tender  ships  is  separable  from  the  rest  of  the  con- 
tract, and,  if  so,  whether  it  is  a  maritime  contract  within  the  juris- 
diction of  this  court.  That  question  may  be  passed  by  because  the 
case  may  be  disposed  of  on  the  second  ground  of  exception. 

[1]  I  am  of  opinion  that  the  general  maritime  law  does  not  give 
a  lien  on  a  vessel  for  the  alleged  breach  of  contract  by  failing  to 
proceed  to  the  designated  berth  for  loading,  and  that  this  general  prop- 
osition is  not  different  in  the  event  that  the  cargo  is  later  loaded  on 
the  vessel  as  in  the  case  at  bar.  It  is  undoubtedly  the  law  that  no  ri^ht 
in  rem  exists  where  the  contract  remains  wholly  executory.  An  m- 
structive  opinion  to  this  effect  is  that  of  Judge  Brown  in  Scott  v. 
The  Ira  Chaffee  (D.  C.)  2  Fed.  401,  and  this  was  soon  followed  by 
Judge  Addison  Brown  in  The  Monte  A.  (D.  C.)  12  Fed.  331.  See, 
also,  The  Eugene  (D.  C.)  83  Fed.  222;  The  Margaretha,  167  Fed.  794, 
93  C.  C.  A.  1&*. 

I  am  unable  to  see  that  the  later  loading  of  the  cargo  affects  the 
rights  of  the  parties  or  the  remedies  as  between  them,  as  those  rights 
or  remedies  existed  at  the  time  of  the  breach  complained  of.  There 
are  apparently  but  two  cases  in  support  of  libelant's  contention  in  this 
regard,  and  they  are  The  J.  C.  Stevenson  (D.  C.)  17  Fed.  "540,  and 
Hoadley  v.  The  Lizzie  (C.  C.)  39  Fed.  45.  Per  contra  are  The  Gen- 
eral Sheridan,  10  Fed.  Cas.  No.  5,319,  Tlie  Hiram  (D.  C.)  101  Fed. 
138,  and  The  Ask  (D.  C.)  196  Fed.  165. 

Libelant  correctly  states  that  the  court  must  choose  between  these 
different  points  of  view.  I  have  no  hesitation  in  following  The  Hiram, 
which  I  think  essentially  is  the  same  as  Scott  v.  The  Ira  Chaffee, 
supra,  or,  in  any  event,  merely  an  extension  of  the  principles  laid 
down  by  Judge  crown ;  and  these  seem  to  me  to  more  fully  accord 
with  the  doctrines  of  maritime  law,  which  do  not  favor  the  binding 
of  the  res  as  between  cargo  and  vessel  until  the  vessel  and  the 
cargo  are  reciprocally  bound  by  the  presence  of  the  cargo  on  the 
vessel. 

[2]  Finally,  libelant  contends  that  it  is  entitled  to  a  lien  on  the 
vessel  under  the  New  York  Lien  Law,  Consol.  Laws,  c.  33  (Laws 
1909,  c.  38)  §  80.  In  the  first  place,  courts  of  admiralty  are  not  in- 
clined to  recognize  local  statutes  purporting  to  establish  a  lien 
where  the  maritime  law  gives  none,  unless  the  right  is  unequivocal. 
The  purpose  of  the  New  York  statute  is  to  provide  a  security  to  per- 
sons rendering  service  to  a  vessel  in  reliance  upon  the  promise  of 
compensation  contracted  for  by  the  master,  owner,  charterer,  builder, 
or  consignee  of  the  vessel,  etc.    This  is  not  such  a  case. 

The  Hbel,  therefore,  must  be  dismissed,  with  costs,  and,  in  order 
to  avoid  any  technical  question,  should  the  case  be  appealed,  the  libel- 
ant may  amend  by  annexing  as.  exhibits  copies  of  the  bill  of  lading, 
the  sales  agreement,  andthe  Baltimore  charter  party,  Form  C. 
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TBICB  T.  COOUDGB  BANKING  OO,  et  aL 

(District  Court,  S.  D.  Georgia,  S.  W.  D.    May  17,  1917.) 

B^NKBUPTCT   «=929&— JoKisDicnon  or  SxnTa  xo   Skt  Asidk  FK^tTDiruiml 

TBANSIESfi. 

Where  more  than  four  months  before  bankruptcy  the  bankrupt  executed 
a  mortgage  In  fraud  and  without  consideration,  pursuant  to  an  agree- 
ment by  the  mortgagee  to  give  him  a  fictitious  credit,  and  this  fraudulent 
transfer  was  subsequently  perfected  by  ex  partd  foreclosure  of  the 
mortgage  In'  a  city  court  of  limited  jurisdiction  without  aUlrmatlve 
equitable  powers,  the  bankruptcy  court  had  jurisdiction  at  the  suit  of  the 
trustee  to  review  the  transaction  and  set  It  aside,  and  was  not  prevented 
by  comity  from  exercising  such  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S  414-1 

In  Equity.  Suit  by  C.  A.  Trice,  trustee  of  George  Duren,  bankrupt, 
against  the  Coolidge  Banking  Company  and  another.  On  plea  to  the 
jurisdiction.     Plea  overruled. 

C.  E.  Hay,  of  Thomasville,  Ga.,  and  E.  K.  Wilcox,  of  Valdosta,  Ga., 
for  plaintiff. 
George  I*.  Patterson,  of  Valdosta,  Ga.,  for  defendants. 

SPEER,  District  Judge. ,  The  act  of  Congress  provides  for  a  trustee. 
He  represents  the  creditors,  and  his  principal  duties  are  to  collect  the 
assets  of  the  bankrupt  estate  and  to  advance  the  interest  of  the  cred- 
itors. Now,  this  trustee  before  the  court,  in  assuming  his  trust,  finds 
that  the  assets  of  the  estate  have  been  misappropriated.  I  say  this,  be- 
cause, for  the  purposes  of  the  issue  now  before  the  court,  we  must 
assume  the  averments  of  the  bill  to  be  true.  The  assets  have  reached 
the  control  of  a  certain  bank  and  of  the  wife  of  its  cashier.  This  was 
done  by  the  execution  (it  is  true  before  the  four  months  period)  of 
certain  mortgages  on  personalty  and  of  certain  transfers  of  real  estate. 
These  are  charged  to  have  been  executed  in  fraud.  The  mortgage  was 
executed  without  legal  consideration,  but  pursuant  to  an  agreement  by 
the  bank  to  give  the  prospective  bankrupt  a  fictitious  credit,  by  means 
of  which  he  could  delude  the  business  public  and  acquire  the  stocks 
of  merchandise  which  have  finally  reached  the  hands  of  the  cocon- 
spirator, namely,  the  bank.  It  would  be  difficult  to  conceive  of  a  fraud 
more  aggravated.  This  was  perfected  by  the  foreclosure  in  an  ex 
parte  way  of  a  mortgage  in  the  city  court  of  Thomas  county,  a  court 
of  limited  jurisdiction,  without  affirmative  equitable  powers.  The  de- 
fense, if  any,  would  be  made  by  the  mortgagor,  and,  if  he  is  in  con- 
spiracy with  the  mortgagee,  why,  of  course,  no  defense  is  made,  and 
the  judgment  of  foreclosure  is  inevitable. 

But  it  is  said  that  the  court  of  the  United  States,  with  all  the  powers 
created  by  the  act  of  Congress,  has  no  power,  at  the  suit  of  the  trus- 
tee, to  review  this  transaction  or  to  set  it  aside.  I  cannot  agree  with 
the  learned  counsel  who  would  maintain  this  position,  notwithstand- 
ing my  respect  for  his  undoubted  talents.  I  am  very  sure  that,  in  ac- 
cordance with  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat. 
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544),  particularly  as  expressed  by  the  amendment  of  1910  (Act  June  25, 
1910,  c.  412,  36  Stat.  838),  that  the  court  has  jurisdiction  to  set  aside 
and  cancel  and  put  to  naught  a  scheme  of  this  kind,  which,  if  success- 
fully perpetrated,  would  deprive  the  trustee,  and  through  him  the  cred- 
itors, of  all  the  assets  which  otherwise  might  be  utilized  for  the  payment 
of  creditors.  It  is  true  there  are  a  number  of  cases  which  have  much 
to  say  about  comity  between  the  courts,  but  they  are  generally  cases 
where  the  possession  of  the  assets  is  involved.  Where  one  court  has 
possession,  the  other  court  cannot  interfere  through  motives  of  cour- 
tesy, and  comity  is  courtesy.  But  that  does  not  deprive  the  court,  em- 
powered by  Congress,  of  its  jurisdiction  to  find  fraud,  and,  so  far  as 
its  decree  can  go,  to  insure  compliance  with  the  Bankruptcy  Act 
When  the  decree  is  had,  the  trustee  may  appear  before  the  state  court, 
present  the  decree  of  this  court,  make  suitable  representation,  and,  if 
that  court  improperly  denies  the  relief,  take  it  to  the  appellate  court 

There  is  a  further  consideration.  This  property  is  in  the  hands  of 
the  sheriff,  at  the  instance  of  the  bank.  Here  is  a  claim  for  the  value 
of  the  property,  and  the  sheriffs  and  their  bondsmen  and  the  bank  as 
well,  may  be  responsible  for  any  decree  which  might  be  granted  here. 
If  we  had  no  such  power,  where  such  fraud  is  designed,'  how  easy  it 
would  be  to  utilize  this  ex  parte  mortgage  foreclosure  procedure,  and 
Utterly  defeat  the  purpose  of  that  uniformity  in  the  distribution  of  the 
assets  of  a  bankrupt,  which  was  the  grand  purpose  of  Congress  in  the 
enactment  of  the  bankruptcy  law. 

For  these  reasons  I  hold  mat  the  court  has  jurisdiction,  and  tiiat  the 
plea  should  be  overruled. 
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TWIN  FALLS  SALMON  BIYBR  LAND  &  WATBB  OO.  et  al.  ▼.  OAIiDWSLL 

et  aL* 

(Carctilt  Court  »f  Appeals,  Ninth  Circuit:    May  7,  IMT.) 

No.  2725. 

L  Waiebs  and  Wateb  Cottbsxs  ^=>222 — Ibbioatior  Biohts — Oabbt  Aot. 

All  persons,  nslng  or  contracting  for  the  use  of  water  tor  Irrigation  pur- 
poses In  Idaho  do  so  with  reference  to  the  general  Irrigation  law  of 
the  sUte,  contained  in  Bev.  Codes  Idaho,  S  3262  et  seq.,  whldi  provides 
that  no  user  shall  be  entitled  to  the  use  of  more  water  than  can  be 
beneficially  applied  to  the  land  for  the  beneillt  of  which  tlie  appropriation 
Is  made,  and  if  the  land  Is  within  tui  irrigation  project  created  unaer 
the  Carey  Act  (Act  Aug.  18^  1804,  c  801,  $  4,  28  Stat  422,  as  amended  by 
Act  June  11,  1896^  c.  420,  |  1,  29  Stat  413  IComp.  St  1916,  {{  4686,  4686]), 
also  with  reference  to  the  provisions  of  sudi  act  and  ot  the  state  law 
and  (Kmtracts  for  carrying  It  into  effect  which  give  a  lien  upon  the  land  for 
any  balanoe  due  on  the  water  right  to  take  precedeiMe  of  all  other  liens 
or  rights. 

2.  Watkbs  and  Watbb  Ooctbkb  «s>222 — Ibri«atiok   Biohts — Cabbt   Act 
"DETBuainco." 

A  contract  between  the  state  and  a  comiMny,  wbldi  undertook  to  oon- 
stmct  an  Irrigation  system  under  the  Carey  Act,  recited  that  the  company 
had  acquired  a  water  right  for  the  irrigation  of  certain  public  lands 
within  the  terms  of  the  act,  "together  with  other  lands  susceptible  of 
irrigation  from  said  system,  which  water  right  is  hereby  dedicated  for 
use  npon  said  lands."  The  company  was  required  to  organize  an  operat- 
ing company  which  should  sell  shares  or  water  rights  to  settlers  on  the 
lands  which  should  entitle  eadi  to  a  proportionate  Interest  In  the 
operating  company  and  Its  property,  rights,  and  franchises;  "it  being 
imderstood,  however,  that  priority  of  application  or  priority  of  entry  or 
settlement  shaU  not  give  any  priority  of  right  to  the  use  of  water, 
•  •  ♦  but  shall  entitle  the  purchaser  to  a  proportionate  Interest  only 
therein."  It  further  provided  that  the  company  should  construct  a 
reservoir  of  a  stated  capacity,  "whldi  amount  In  addition  to  the 
normal  flow  of  said  stream  during  the  irrigation  period  has  been  deter- 
mined to  be  sufficient  to  furnish  two  and  three-fourths  acre  feet  of 
water  t>er  acre  for  each  acre  of  land  to  be  Irrigated,  and  the  second 
party  promises  and  agrees  to  build  and  construct  the  canal  and  lateral 
system  of  sufficient  capacity  to  deliver  water  to  the  users  thereof  at  the 
rate  of  one-hundredth  of  a  second  foot  per  acre  for  each  acre  of  land 
to  be  Irrigated."  The  company  Issued  bonds  to  procure  money  for  the 
work  secured  by  assignment  of  the  contracts  with  settlers  and  the 
liens  given  by  the  statute.  When  the  system  was  completed  and  in 
operation.  It  was  found  that  the  water  supply  was  sufficient  to  irrigate 
only  about  one-third  of  the  quantity  of  land  included  In  the  project  and 
insufficient  to  properly  irrigate  the  land  for  which  contracts  had  been 
sold.  Held:  (1)  that  the  settlers  held  their  contracts  and  land  subject  to 
the  Hens  In  favor  of  the  mortgagee  given  by  the  statute;  (2)  that  they 
were  entitled  under  their  contracts  to  one-himdredth  of  a  second  foot  of 
water  per  acre  provided  such  quantity  could  be  beneflcially  applied,  but 
were  not  entltied  to  2%  acre  feet,  the  word  "determined"  in  the  contract 
between  the  state  and  the  company  being  used  in  the  sense  of  estimated 
only ;  (3)  that  the  first  purchasers  of  contracts  were  entitled  to  no  prefer- 
ence over  later  purchasers,  but  that  they  were  entitled  to  an  injunction 
restraining  the  company  from  executing  further  contracts. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,'  First  uud 
Second  Series,  Determine.] 

AssFor  other  caaei  m«  tune  topic  &  KBY-NUMBER  In  all  Key-Nombered  Dlgeste  &  iDdexee 
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3.  Watebs  and  Wateh  Coubsxs  <9s>222— Beclakaiton  of  Arid  Laniv— Gbant 
TO  State — Cabbt  Act. 

The  action  of  the  Land  Department  In  approving  an  Irrigation  plan 
adopted  by  a  state  under  the  Carey  Act,  and  segregating  the  lands  em- 
braced therein,  is  not  a  condusive  detennlnatiOQ  that  the  state  is  en- 
titled to  the  land,  but  whether  or  not  the  state  has  "actually  furnished" 
on  ample  supply  of  water  for  the  reclamation  of  any  particular  tract  of 
such  land  to  entitle  it  to  a  patent  under  Act  June  11,  1896,  c.  420,  f  1,  29 
Stat.  413  (Conip.  St.  1916,  §  46t>6),  is  a  question  Of  fact  to  be  determined 
by  the  department. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Suit  by  A.  E.  Caldwell,  W.  F.  Mikesell,  V.  E.  Morgan,  J.  E.  Pohl- 
man,  W.  C.  Pond,  James  W.  Beauchamp,  Carl  Washburn,  and  Harold 
S.  Simms,  in  their  own  behalf  and  in  behalf  of  all  persons  similarly 
situated  with  them,  against  the  Twin  Falls  Sabnon  River  lyand  &  Wa- 
ter Company,  Salmon  River  Canal  Company,  Limited,  Commonwealth 
Trust  Company  of  Pittsburgh,  trustee,  and  A.  C.  Robinson.  Decree 
for  complainants  (231  Fed.  769),  and  defendants  appeal.  Reversed  in 
part. 

This  case  grows  out  of  the  establishment  and  construction  of  an  irrigation 
system  known  as  the  Salmon  River  Project  under  and  In  pursuance  of  an  act 
Of  Congress  approved  August  18,  1894  (28  St  Lg.  372,  422),  and  amendments 
thereto,  known  as  the  .Carey  Act,  and  of  certain  legislation  of  the  state  of 
Idaba. 

The  purpose  of  the  act  of  Congress  is  therein  expressly  declared  to  be  to  aid 
the  public  land  states  in  the  reclamation  of  the  desert  lands  situate  therein, 
and  ta  the  settlement,  cultivation,  and  sale  thereof  in  small  tracts  to  actual 
settlers.  To  carry  Into  effect  that  object,  the  act  provides  that  the  Secretary 
of  the  Interior,  with  the  approval  of  the  President,  is  authorized  upon  proper 
application  of  such  public  land  states  to  enter  into  a  contract  with  each  of 
them  in  which  there  may  be  su(^  desert  lands  as  are  described  by  CongreBS  in 
certain  designated  previous  acts,  binding  the  United  States  to  donate,  grant, 
and  patent  to  the  state,  free  of  cost  of  survey  or  price,  such  desert  lands,  not 
exceeding  1,000,000  acres,  as  the  state  would  cause  to  be  irrigated,  reclaimed, 
occupied,  and  not  less  than  20  acres  of  each  160-acre  tract  cultivated  by 
actual  settlers,  within  10  years  next  after  the  passage  of  the  act,  as  thoroughly 
as  required  of  citizens  who  may  enter  under  a  certain  preceding  act  of  Con- 
gress approved  Mardi  3,  1877,  and  the  act  amendatory  thereof  approved 
March  3,  1891;  provided,  however,  that  before  the  application  of  any  such 
state  la  allowed,  or  any  contract  la  executed,  or  any  segregation  of  any  of 
the  desert  lands  from  the  public  domain  Is  ordered  by  the  Secretary  of  the 
Interior,  such  state  shall  file  a  map  of  the  land  proposed  to  be  Irrigated, 
together  with  a  plan  showing  the  mode  of  the  contemplated  irrigation,  which 
plan  shall  be  sufficient  to  thoroughly  irrigate  and  reclaim  said  desert  land 
and  prepare  it  to  raise  ordinary  agricultural  crops,  and  aball  also  show  ine 
source  of  the  water  to  be  used  for  Its  irrigation  and  reclamation,  the  Secre- 
tary of  the  Interior  being  by  the  act  empowered  to  make  necessary  regulations 
(or  the  reservation  of  the  land  aj^lled  for  by  the  state,  to  date  from  the 
date  of  the  filing  of  the  map  and  plan  of  Irrigation,  such  reservation,  however, 
to  be  of  no  force  in  the  event  such  map  and  plan  of  irrigation  be  not  approved 
as  required  by  the  act.  The  act  further  empowers  any  state,  entering  into  a 
contract  with  the  United  States  through  the  Secretary  of  the  Interior,  to 
make  all  necessary  contracts  to  cause  the  said  desert  lands  to  be  reclaimed, 
and  to  Induce  their  settlement  and  cultivation  in  accordance  with  and  subject 
to  the  provisions  of  the  act  of  Congress ;  the  state,  however,  being  prohibited 
from  leasing  any  of  such  lands  or  using  or  disposing  of  them  in  any  way  ex- 
cept to  secure  their  reclamation,  cultivation,  and  settlement    And  the  act  of 
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C!ongrea8  fortber  provides  tUat,  as  fast  as  any  studi  pnblic  ladd  state  shall 
fui-nlsh  satisfactory  proof,  according  to  such  rules  and  regulations  as  may 
be  prescribed  by  tbe  Secretary  of  the  Interior,  that  any  of  said  desert  lands 
are  cultivated,  reclaimed,  and  Irrigated  by  actual  settlers,  patents  shall  be 
Issued  to  the  state  or  Its  assigns  therefor,  provided  that  the  said  public  land 
states  shall  not  sell  or  dispose  of  more  than  160  acres  of  snch  desert  lanids  to 
any  one  person,  and  that  any  surplus  of  money  derived  by  any  such  state 
froni  the  sale  of  such  lands  In  excess  of  the  cost  of  their  reclamation  shall 
be  held  as  a  trust  fund  and  be  applied  to  tite  recIaniati(Ki  of  other  desert 
lands  in  such  state. 

By  an  net  approved  Juno  11,  1896  (29  St  Lg.  418,  434),  Congress  farther 
provided  that  under  any  law  theretofore  or  ttiereafter  enacted  by  any  state, 
providing  for  the  reclamation  of  arid  lands  in  pursuance  and  acceptance  of 
the  terms  of  the  grant  made  by  the  above-mentioned  act  of  August  18,  18&4, 
"a  lien  or  liens  is  hereby  authorized  to  be  created  by  the  state  to  which  such 
lands  are  granted  and  by  no  other  authority  whatever,  and  when  created  shall 
be  valid  on  and  against  the  separate  legal  sabdlvlslons  of  land  re<daiiBed, 
for  the  actual  cost  and  necessary  expenses  at  reclamation  and  reasonable 
interest  thereon  from  the  date  of  reclamation  .untU  disposed  of  to  actual 
settlers;  and  when  an  ample  supply  -of  water  is  actually  furnished  in  a 
substantial  ditch  or  canal,  or  by  artesian  wells  or  reservoirs,  to  reclaim  a 
particular  tract  or  tracts  of  such  lands,  then  patoits  shall  issue  for  the  same 
to  such  state  without  regard  to  settlement  or  cultivation:  Provided,  that  in  no 
event,  in  no  contingency,  and  imder  no  circumstances  Shall  the  United  States 
be  in  any  manner  directly  or  indirectly  liable  for  any  amount  of  any  such 
lien  or  liability,  in  whole  or  in  part" 

By  section  1618  et  seq.  of  the  Revised  Codes  of  Idaho,  that  state  accepted 
the  grant  so  made  by  Congress,  subject  to  all  of  its  terms  and  conditions,  ano 
provided  that  the  selection,  management,  and  disposal  of  such  desert  lands 
situated  in  Idaho  should  be  vested  in  its  state  board  of  land  commissioners, 
and  further  provided  that  any  person,  company  of  persons,  association,  or 
Incorporated  company,  Gonstmcting,  having  constmcted,  or  desiring  to  con- 
struct ditches,  canals,  or  other  irrigation  works  to  reclaim  lands  under  the 
provisions  of  the  Idaho  statute,  should  file  with  the  board  of  land  commis- 
sioners a  request  for  the  selection  ob'  behalf  of  the  state  by  the  board  of  the 
land  to  be  reclaimed,  designating  it  by  local  subdivisions,  which  request 
should  be  accompanied  by  a  proposal  to  construct  the  ditch,  canal,  or  other 
Irrigation  works  necessary  for  the  complete  reclamation  of  the  land  asked  to 
be  selected,  and  which  proposal  should  be  prepared  in  accordance  with  the 
rules  of  the  board  and  in  accordance  with  the  regulations  of  the  Department 
of  the  Interior,  and  should  be  aooompanled  by  the  certificate  of  the  state 
engineer  of  Idaho  that  application  for  permit  to  aj^roprlate  water  has  been 
filed  In  his  office,  together  with  the  state  engineer's  report  thereon,  and  shall 
state  the  source  of  water  supply,  the  location  and  dimensions  of  the  proposed 
works,  the  estimated  cost  thereof,  the  price  and  terms  per  acre  at  which 
perpetual  water  rights  will  be  sold  to  settlers  on  the  land  to  be  reclaimed ; 
such  perpetual  rights  to  embrace  a  proportionate  Interest  in  the  canal  or 
other  irrigation  works,  together  with  all  the  rights  and  franchises  attached 
thereto. 

Upon  the  presentation  to  the  state  engineer  of  such  proposals,  in  the  pre- 
scribed form  and  setting  forth  the  prescribed  facts,  that  officer  is  by  the 
state  statute  required  bo  examine  the  same  and  make  a  written  report  to  the 
board  of  land  commlBsioners  "stating  whether  or  not  the  proposed  works 
are  feasible;  whether  the  proposed  diversion  of  the  public  waters  of  the 
state  will  prove  beneficial  to  the  public  interest;  whether  there  is  sufficient 
nnappr<H>riated  water  in  the  source  of  supply ;  and  whether  or  not  a  permit 
to  divert  and  appropriate  water  through  the  proposed  works  has  been  ap- 
proved by  him;  whether  the  capacity  of  the  proposed  works  is  adequate  to 
reclaim  the  land  described ;  whether  or  not  the  proposed  cost  of  con&tructioi. 
la  reasonable,  and  whether  or  not  the  maps  filed  in  his  office  cmnply  with 
the  requlremente  of  said  office  and  the  regulations  of  the  Depnrtment  of  the 
laXeiUx ;  also  whether  or  not  the  lauds  proposed  to  be  Irrigated  are  «l«8ert  in 
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Character  and  sucb  as  may  properly  be  set  apart  tinder  the  provisions  of  tbe 
aforesaid  ace  of  Congress  and  tbe  rules  and  regulations  of  the  Department  of 
the  Interior  thereunder" — with  a  provision  for  farther  and  personal  examina- 
tion by  himself  or  through  a  qualified  assistant  in  the  event  audi  farther  ex- 
amination be  necessary  to  enable  him  to  report  Intelligently  thereon  to  the 
board,  his  disapproval  ending  the  proceeding.  In  the  event  of  a  favorable 
report  by  the  engineer  and  the  approval  thereof  by  the  board  of  land  com- 
missioners, the  register  of  the  board  Is  required  to  file  In  the  local  United 
States  Ijand  Office  a  request  for  the  withdrawal  of  the  land  described  in  the 
proposal,  and  upon  the  withdrawal  of  such  land  by  the  Department  at 
the  Interior  the  board  of  land  conunissloners  la  by  the  state  statute  re- 
quired to  enter  Into  a  contract  with  the  parties  sulxnlttlng  the  proposal, 
which  contract  shall  contain  "complete  spedflcatlons  of  the  location,  dimen- 
sions, character,  and  estimated  cost  of  the  propooed  ditdi,  canal,  or  other 
irrigation  works ;  the  price  and  terms  per  acre  at  wlilch  such  works  and  per- 
petual water  rights  shall  be  sold  to  settlers ;  and  the  price  and  terms  upon 
wlilch  the  state  is  to  dispose  of  the  lands  to  settlers." 

Passing  provisions  of  the  state  statute  not  here  Inqwrtant  to  be  noticed.  It 
further  provides  that  any  dtlzen  ct  the  United  States  or  any  person  having 
declared  his  Intention  to  become  a  citizen  (exciting  married  women),  over 
the  age  of  21  years,  may  make  application  under  oath  to  the  board  of  land 
commissioners  to  enter  any  of  the  desert  lands  In  an  amount  not  to  exceed  160 
acres  for  any  one  person,  which  application  shaU  state  that  the  person  de- 
siring to  make  such  entry  does  so  for  tile  purpose  of  actual  redamatlon,  cul- 
tivation, and  settlement.  In  accordance  '^th  the  act  of  Congress  and  the 
laws  of  Idaho  relating  thereto,  and  that  the  applicant  has  never  received  the 
benefit  of  the  provisions  of  the  laws  of  the  state  to  an  amount  greater  than 
160  acres  Including  the  number  of  acres  specified  In  the-  application,  and 
which  application  shall  be  accompanied  by  a  certified  copy  of  a  contract  for  a 
perpetual  water  right  entered  Into  with  the  person,  company,  or  association 
authorized  by  the  board  of  land  commissioners  to  furnish  water  for  the  recla- 
mation of  such  lands,  with  other  requirements  not  necessary  to  mention. 
Upon  the  filing  of  such  appUcatlon,  together  with  a  partial  payment  of  25 
cents  an  acre,  the  board  is  required  to  Issue  a  certificate  of  location  of  the 
land  to  the  applicant,  such  certificate  to  be  recorded  when  Issued  In  a  book 
to  be  kept  for  the  purpose;  all  such  lands  to  be  dli^osed  of  by  the  board  at 
a  uniform  price  of  50  cents  an  acre,  half  to  be  paid  at  the  time  of  oitry,  and 
the  remainder  at  the  time  of  making  final  proof  by  the  settler. 

Further  provisions  of  the  state  act  provide  for  the  disposition  (rf  the 
proceeds  of  sale,  and  section  1628  Is  as  follows: 

"Within"  one  year  after  any  person,  company  of  persons,  association  or  In- 
corporated company,  authorized  to  construct  Irrigation  works  under  the  pro- 
visions of  this  chapter,  shall  have  notified  the  settlers  under  such  works  thot 
they  are  prepared  to  furnish  water  under  the  terms  of  their  contract  with 
the  state,  the  said  settler  shall  cultivate  and  redalm  not  less  than  one- 
sixteenth  part  of  the  land  filed  upon,  and  within  two  years  after  the  said 
notice  the  settler  shall  have  actually  Irrigated  and  cultivated  not  less  than 
one-eighth  of  the  land  filed  upon,  and  within  three  years  frmn  the  date  ot 
said  notice  the  settler  shall  appear  before  the  register  of  the  state  board  of 
land  commlsslcmers,  a  Judge  or  clerk  of  any  court  of  record  within  the  state, 
or  commissioners  to  be  designated  by  the  board,  within  the  state,  and  make 
final  proof  of  reclamation,  settlement,  and  occupation,  which  proof  shall 
embrace  evidence  that  he  Is  the  owner  of  shares  In  the  works  wbldi  entitle 
him  to  a  water  right  for  his  entire  tract  of  land  sufficient  In  volume  for  the 
complete  Irrigation  and  reclamation  thereof;  that  he  has  been  an  actual 
settler  thereon  and  has  cultivated  and  Irrigated  not  less  than  one-eighth  pnrt 
of  said  tract;  and  such  further  proof,  If  any,  as  may  be  required  by  the 
regulations  of  the  Department  of  the  Interior  and  the  board.  The  officer 
taking  this  proof  shall  be  entitled  to  receive  a  fee  of  two  dollars,  which  fee 
shall  be  paid  by  the  settler  and  shall  be  In  addltl<»  to  the  price  paid  to  the 
state  for  the  land:  Provided,  that  when  the  register  of  the  board  takes  final 
proof,  all  fees  received  by  him  shall  be  turned  Into  the  state  treasury.    The 
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-commissioners  appointed  by  the  board  are  Iiereby  antborlzed  to  administer 
oaths.  All  proofs  so  received  sball  be  submitted  by  tbe  register  to  the  board, 
and  shall  be  accompanied  by  the  final  payment  for  said  land,  and  upon 
ai^roval  of  the  same  by  tbe  board  the  settler  shall  be  entitled  to  his  patent. 
If  the  land  shall  not  be  embraced  in  any  patent  theretofore  issued  to  the 
state  by  the  United  States,  the  proofs  shall  be  forwarded  to  the  Secretary 
of  the  Interior,  with  the  request  that  a  patent  to  said  lands  be  issued  to  the 
state.  When  the  works  designed  for  the  irrigation  of  lands  under  the  pn>> 
visions  of  this  chapter  shall  be  so  far  completed  as  to  actually  furnish  an 
ample  supply  of  water  lu  a  substantial  ditch  or  canal  to  reclaim  any  particular 
tract  or  tracts  of  such  lands,  the  state  of  Idaho  shall,  throng  the  state  board 
of  land  commissioners,  make  proof  of  such  fact,  and  shall  apply  for  a  patent 
to  such  lands  in  the  manner  provided  in  the  regulatlona  of  t*ie  Department 
of  tbe  Interior." 

Tbe  next  section  (1629')  provides  that,  upon  the  issuance  of  a  patent  to  any 
lands  by  the  TMted  States  to  the  state,  notice  shall  be  forwarded  to  the 
settlor  upon  anch  land,  whereupon  It  shall  be  the  duty  of  the  board  of  land 
commissioner,  under  the  signature  of  Its  president,  attested  by  its  register, 
to  issue  a  patent  to  said  land  from  the  state  to  the  settler,  and  the  state  stat- 
ute further  provides  that  the  water  rights  acquired  under  the  state  law  shall 
attach  to  and  become  appurtenant  to  the  said  desert  lands  as  soon  as  title 
thereto  passes  from  the  United  States  to  the  state,  and  that  any  person,  com- 
pany, or  association  furnishing  water  for  such  land  shall  have  a  first  and 
prior  lien  on  audi  water  right  and  the  land  upon  which  the  said  water  is 
used  for  all  deferred  payments  for  the  said  water  right,  such  Uen  to  be  in 
all  rejects  prior  to  any  and  all  other  liens  created  or  attempted  to  be 
created  by  the  owner  and  possessor  of  the  said  land,  and  to  remain  in  foil 
force  and  effect  until  the  last  deferred  payment  for  the  water  right  Is  paid 
according  to  the  terms  of  the  contract  under  which  such  water  right  Is 
aoqolred,  and  that  tbe  contract  for  the  water  right  upon  wMdi  the  said  lieu 
l8  fonoded  shall  be  recorded  In  the  office  of  the  recorder  of  tbe  county  {n 
which  the  land  is  situated. 

The  state  statute  further  provides  that,  upon  default  of  any  of  the  de- 
ferred payments  secured  by  any  siich  lien,  the  person,  company  of  persons, 
association,  or  Incorporated  company  holding  or  owning  the  said  Uen,  may 
foreclose  the  same  according  to  the  terms  and  conditions  of  the  contract 
granting  and  selling  to  the  settler  the  water  right,  with  certain  provisions 
respecting  the  manner  of  making  the  Bale,  and  that  at  such  aale  no  person, 
company  of  persons,  association,  or  incorporated  company  owning  and  holding 
such  liens  shall  Ud  In  or  purchase  any  land  or  water  ri^t  at  a  greater  price 
than  the  amount  due  on  such  -  deferred  payment  for  such  water  right  and 
land,  and  the  cost  incurred  in  making  the  sale  of  the  land  and  water  right, 
with  certain  provisions  with  respect  to  the  redemption  of  such  land  and  water 
rights  not  important  to  be  stated. 

The  plaintiffs  In  tbe  case  (appellees  here),  who  brought  the  suit  not  only 
for  thnnselTeB  but  In  behalf  of  all  others  similarly  situated,  are  settlers 
upon  their  respective  tracts  embraced  by  the  laws  referred  to,  and  hold 
contracts  for  water  for  the  Irrigation  thereof  Issued  by  the  appellant  Twin 
Halls  Salmon  Kiver  Land  &  Water  Company,  the  corporation  which,  pursuant 
to  the  Idaho  statutes,  contracted  with  that  state  for  the  construction  of  the 
system  and  subsequently  with  the  plaintiffs  and  other  settlers.  It  also  issued 
bonds,  to  secure  th«  payment  of  which  it  assigned  as  collateral  the  settlers' 
contracts  to  the  appellant  Robinson,  and  executed  a  trust  deed  on  all  of  its 
Interest  in  the  syst^n  to  the  appellant  Commonwealth  Trust  Ctwnpnny  of 
Pittsburgh,  as  trustee — all  for  moneys  advanced  with  which  to  construct  the 
works. 

The  appellant  Salmon  River  Canal  Company,  Limited,  Is  a  corporation 
otganieed  by  the  construction  company  with  the  consent  of  the  state  board 
of  land  cotmmlssioners  for  the  purpose  of  operating  the  system  and  \iltlmately 
taking  title  to  It  for  the  same  purpose. 

The  state  entered  into  the  contract  with  the  construction  company  April  30, 
1808,  and  the  opening  for  entry  of  the  lands  to  holders  of  water  rigbt 
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agreements  was  advettlsed  for  June  1st  of  the  same  year,  and  contracts  cot- 
ering  an  aggregate  of  about  73,000  acres  were  entered  Into  with  the  settlers, 
including  the  complainants,  prior  to  the  bringing  of  the  present  suit 

The  gist  of  the  bill,  as  said  by  the  court  below,  is  not  that  the  constnictlon 
work  was  improperly  done,  iMt  that  this  acreage  Is  greatly  in  excess  of  the 
capacity  of  the  water  appropriated  for  the  puri)08e  of  supplying  Its  needs, 
even  during  ordinary  seasons ;  that  the  constmctlon  company  has  sold  water 
rights  far  In  excess  of  the  snpply,  that  being,  according  to  the  bill  hnd  the 
contention  of  the  appellees,  sufficient  fOr  abont  30,000  acres  only,  the  pur- 
chasers of  which,  iBcludlng  the  complainants,  should,  as  alleged  and  b«« 
contended,  be  preferred  and  all  subsequent  purchasers  eliminated  end  their 
contracts  for  water  caticeled. 

That  there  Is  no  other  source  of  supply  Is  undisputed. 

The  complainants  having  refused  to  pay  the  installments  due  from  them 
under  their  respective  purchases,  «»t  the  ground,  as  alleged,  that  the  construc- 
tion company  has  failed  to  comply  with  the  terms  of  its  contract,  and  the 
trustee  and  the  collateral  holder  having  brought  suits  of  foredosure  to 
enforce  such  paymeata,  the  purpose  of  this  suit,  as  prayed  In  its  bill,  la  to 
obtain  a  decree  adjudging,  among  other  things,  that  the  amounts  due  from  the 
settlers  and  contract  holders  of  water  rights  In  the  system  constitute  a  trust 
fund  for  the  purpose  of  carrying  out  the  objects  of  tiie  contracts  and  the 
furnishing  of  all  of  the  land,  having  wator  rights  appnttenant  to  it  under 
the  system,  with  amide  and  sotUclaot  water  "not  less  than  one-half  miner's 
inch  per  acre  contlna9U8  flow,  or  2%  aore  feet  per  acre  U  d^vered  by  periods, 
upon  demand  of  the  several  owners  thereof  measured  and  delivered  not  more 
than  one-half  mile  from  each  quarter  section  of  land  on  the  said  irrigation 
system,  and  that  the  trust  so  declared  and  created  be  prior  and  superior  to 
the  rights  or  claims  of  any  and  all  persons":  thot  the  lien  claimed  by  the 
defendant  trustee  be  adjudged  subordinate  to  the  rights  of  the  complainants 
and  other  water  contract  holders  In  the  system ;  that  the  trustee  and  all  hold- 
ing under  it  be  enjoined  from  ooUectlng  any  money  due  from  the  contract 
hmders ;  that  the  defendant  Boblnson  be  enjoined  from  collecting  any  money 
ui)on  the  water  contracts  assigned  to  him  by  the  construction  company;  that 
such  assignments  be  adjudged  void ;  and  that  a  receiver  be  appointed  by  the 
court  with  certain  specilled  powers,  etc. 

The  defendants  to  the  bill  put  in  Issue,  among  other  things.  Its  chief  alle- 
gations to  the  effect  that  the  contract  between  the  construction  company  and 
the  respective  complainants  was  for  a  K>ecltlc  amount  of  water  for  their  respec- 
tive tracts,  at  one  place  In  the  blU  alleged  to  be  "one  one-hundredth  of  one 
cubic  foot  of  water  per  acre  per  second  of  time  for  each  share  or  water  right 
sold,"  with  a  proportionate  interest  in  the  canal,  reservoir,  and  other  irriga- 
tion works;  that  the  complainants  could  not  successfully  reclaim  their 
lands  and  produce  crops  with  less  than  2%  acre  feet  per  acre  during  each 
irrigating  season;  and  that  in  no  case,  according  to  the  contract,  "shoidd 
water  rights  or  shares  be  dedicated  to  any  lands  In  said  segregation  or  sold 
beyond  the  carrying  capacity  of  the  canal,  or  in  excess  of  the  ai^nvrlation 
of  water  therefor." 

The  court  below  declined  to  admit  evidence  offered  by  the  defendants  for 
the  purpose  of  showing  that  the  complainants  and  those  la  behalf  of  whom 
they  also  sued  did  not  need  and  could  not  use  the  amount  of  water  demanded 
by  them,  holding  that  to  be  a  question  the  defendants  conld  not  raise,  to 
which  ruling  an  exneptlon  was  reserved,  and  the  ruling  Is  here  assigned  as 
error. 

The  trial  resulted  In  the  following  decree,  from  which  the  present  appeal 
was  taken: 

"It  is  ordered,  adjudged,  and  decrewl:  Thnt  the  defendant  Twin  Falls 
Salmon  Kiver  Land  &  Water  Company  contracted  with  the  state  of  Idalio  and 
with  the  settlers  holding  agreements  for  the  purchase  and  sale  of  water 
rights  that  it,  the  sold  defendant,  would  provide  a  system  of  canals  and 
reservoirs  on  what  is  known  as  the  Salmon  Itiver  Project,  In  Twin  Falls 
county,  state  of  Idaho,  which  in  ordinary  seasons  would  furnish  a  supply  of 
water  for  lrrigati<Hi  purposes  sufficient  for  the  acreage  covered  by  such  settlers' 
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agreements  at  the  rote  6£  2%  acre  feet  per  aere,  measored  at  tOie  points  of 
delivery  from  the  system  Into  the  consumers'  laterals;  and  further  that  It 
would  not  sell  rights  In  excess  of  such  available  supply.  That  the  said  de- 
fendant be  restrained  from  making  additional  contracts  for  the  sale  of 
water  rights  and  also  from  waiving  the  right  to  forfeit  any  existing  contract. 
That  the  said  defendant  and  the  Commonwealth  Trust  Company  of  Pitts- 
burgh, a  corporation,  trustee,  and  A.  .C.  BoMnson  be,  and  each  of  them  Is, 
hereby  enjoined  and  restrained  from  collecting  or  attempting  to  collect,  or 
from  enforcing  payments  ajmn  said  water  right  agreements,  including  any 
overdue  payments  or  installments  on  said  agreements,  until  sue*  time  as  the 
holders  tbertof  bave  been  provided  with  the  water  supply  so  contracted  for, 
or  are  given  trustworthy  assurance,  to. be  approved  by  the  court,  that  said 
water  will  be  provided,  or  until:  the  further  order  of  this  court. 

"It  la  further  ordered  and  decreed  that  Jurisdiction  be  retained  for  the 
purpose  of  making  final  disposition  of  the  cause,  and  leave  Is  lierehy  granted 
to  either  party  to  make  application  at  any  time  for  the  Introduction. of  fur- 
ther proof  touching  the : ayallat>le  water  supply,  and. more  particularly  re- 
lating to:  <1)  The  amount  and  dignity  of  the  rights  awarded  to  adverse 
claimants  In  the  salt  of  Twin  Falls  Salmon  Klver  Land  &  Water  Company 
et  al.  V.  Vineyard  Land  &  Stock  Co.,  now  pending  in  this  court,,  and  numbered 
405;  f2}  seepage  in  the  reservoir  basin  and  the  canal  system;  and  (8)  the 
aggregate  amoont  of  water  agreements  actually  outstan4ing  at  the  time  of 
such  application,  and  upcxi  the  submissioa  of  such  proof  for  the  entry  of 
final  decree. 

"Dated  this  29th  day  of  November,  1915.  Frank  S.  Dietrich,  Judge." 

Samtiel  H.  Hays,  of  Boise,  Idaho,  for  appellant  Twin  Falls  Salmon 
River  Land  &  Water  Co. 

J.  H.  Rkhards,  O.  O.  Haga,  and  McKeen  F.  Morrow,  all  of  Boise, 
Idaho,  for  appellants  Commonwealth  Trust  Co.  and  Robinson. 

Pasco  B.  Carter,  of  Boise,  Idaho,  for  appellant  Salmon  River  Ca- 
nal Co. 

C.  O.  Longley  and  E.  A.  Walters,  both  of  Twin  Falls,  Idaho,  for 
appellees.  ■  >  '■ 

Albert  N.  Edwards,  of  St,  Louis,  Mo.,  amicus  curiae. 

'   Before  GILBERT;'  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above),  p]  In  the 
consideration  of  the  case  it  is  to  be  remembered  that  the  United  States 
owned  the  land,  and  the  state  of  Idaho  the  water.  .  The  object  and  the 
terms  and  conditions  of  the  grant  concerning  which  the  Secretary  of 
the  Interior  was  authorized  to  contract  with  the  state  have  been  set 
out, in  full  in.tjie  foregoing  statement.  Among  the  requirements  is  an 
application  on  the  part  of  the  state  for  such  of  the  lands  authorized 
to  be  granted  as  it  would  agree  to  cause  to  be  irrigated,  reclaimed,  oc- 
cupied, and' cultivated  as  specified,,  preceding  such  application  with 
a  map  of  the  land  proposed  to  be  irrigitat^d  and  a  plan  showing  the 
mode  of  the  proposed  irrigation  sufficient  to  thoroughly  irrigate  and 
reclaim  it  and  to  prepare  it  to  raise  ordinary  agricultural  crops.  The 
act  of  Congess  also  authorized  the  state  entering  into  such  contract 
with  the  United  States  through  the  Secretary  of  the  Interior  to  itself 
make  all  necessary  contracts  for  the  reclamation  of  such  lands  and  to 
induce  their  settlement  and  cultivation  in  accordance  with  and  sub- 
ject to  the  provisions  of  the  congressional  act,  which  further  provided 
that  as  fast  as  any  such  state  should  furnish  satisfactory  proof  ac- 
cording to  the  rules  and  regulations  prescribed  by  the  Secretary  of 
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the  Interior  of  the  reclamaticHi,  irrigation,  ind  cultivation  by  actual 
settlers  of  any  of  such  lands,  patent  should  be  issued  to  the  state  or 
its  assigns  therefor,  provided  the  state  should  not  sell  or  dispose  of 
more  than  160  acres  to  any  one  person,  and  that  any  surplus  money 
derived  by  the  state  from  such  sale  in  excess  of  the  cost  of  reclama- 
tion be  held  as  a  trust  fund  and  Applied  to  the  reclamation  of  other 
desert  land  in  the  state.  By  the  act  of  June  11,  1896  (29  St.  Lg.  413), 
patents  were  authorized  to  be  issued  to  the  states  for  any  of  the  lands 
so  granted,  without  regard  to  settlement  or  cultivation,  when  an  am- 
ple supply  of  water  is  furnished  therefor. 

It  is  therefore  obvious  that  the  act  of  Congress  which  lies  at  the 
foundation  of  the  case  authorized  the  making  of  a  contract  by  the 
United  States,  through  the  Secretary  of  the  Interior,  with  any  state 
in  which  are  situated  the  specified  desert  lands,  and  the  making  of 
contracts  by  such  states  for  their  reclamation  and  irrigation ;  and  such 
contracts  were  made  in  tiie  instant  case. 

[2]  It  is  also  apparent  from  the  language  of  the  act  of  August  18, 
1894,  that  the  grant  to  the  public  land  states  containing  tlie  specified 
desert  lands  was  not  a  grant  in  praesenti,  but,  on  the  contrary,  such 
states  were  made  the  agency  through  which  the  lands  might  be  re- 
claimed, and  the  terms  and  conditions  were  therein  prescribwi  by  Con- 
gress, on  the, performance  of  which  the  title  of  the  United  States 
thereto  should  pass  by  patent  of  the  government ;  Congress  t^  its  sub- 
sequent act  of  June  11,  1896  (29  St,  Lg.413,  434),  having  abo  author- 
ized a  lien  or  liens  to  be  created  by  the  state  iinder  any  law  thereto- 
fore or  thereafter  enacted,  which  liens  should  be  "valid  oil  and  against 
the  separate  legal  subdivisions  of  land  reclaimed,  for  l^e  actual  cost 
and  necessary  expenses  of  reclamation  and  reasonable  interest  thereon 
from  the  date  of  reclamation  until  disposed  of  to  actual  settlers,"  and 
further  providing  that: 

"When  an  ample  -  supply  of  water  Is  actually  famlBbed  in  a  substantial 
ditch  or  canal,  or  by  artesian  wells  or  reservoirs,  to  reclaim  a  particular 
tract  or  tracts  of  such  lands,  then  patents  shall  Usue  for  tbe  same  to  each 
state  without  regard  to  settlement  or  cultivation." 

Section  1629  of  Ae  Revised  Codes  of  Idaho  provides,  among  other 
things : 

"Upon  the  Issuance  of  a  patent  to  any  lands  by  the  United  States  to  this 
state,  notice  shall  be  forwarded  to  the  settler  upon  such  land.  It  shall  be 
the  duty  of  the  board,  under  the  signature  of  the  pre^dent  attested  by  Its 
register,  to  Issue  a  patent  to  said  lands  from  the  state  to  the  settlor.  The  water 
rights  to  all  lands  acquired  under  the  provisions  of  this  chapter  shall  attadii 
to  and  become  appurtenant  to  the  land  as  soon  as  title  passes  from  the 
United  States  to  the  state.  Any  person,  company  or  association,  furnishing 
water  for  any  tract  of  land,  shall  have  a  first  and  prior  lien  on  said  water 
right  and  land  upon  wbldi  said  water  Is  used,  for  all  deferred  payments  for 
said  water  right;  said  lien  to  be  In  all  respects  prior  to  any  and  all  other 
liens  created  or  attempted  to  be  created  by  the  owner  and  possessor  of  said 
land ;  said  Hen  to  remain  in  fall  force  and  effect  until  the  last  deferred  pay- 
ment for  the  water  right  Is  fully  paid  and  satisfied  according  to  the  terms  of 
the  contract  under  which  said  water  right  was  acquired." 

At  all  the  times  in  question  the  right  to  appropriate  and  divert  the 
unappropriated  water  of  any  natural  stream  of  the  .state  to  benefi- 
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\l  uses  was  expressly  given  by  the  Constitution  of  Idaho  (section 
'/'  rt.  15,  Const.),  and  section  3252  et  seq.  of  its  Revised  Codes,  con- 

'%^  imong  other  things,  provisions  for  the  appropriation  of  such  wa- 

<.  d,  among  them  provisions  to  the  eflfect  that  such  approi)riations 

«.       ^  ade  omy  for  some  beneficial  purpose  and  shall  be  initiated  by 

H        ^  <^^ion  to  the  state  engineer  for  a  permit  to  make  the  appro- 

'  ^-^       '^  'minating  in  a  license  issued  by  that  officer  to  the  appro- 

'.  %^       V,  a  provision  to  the  effect  that  no  such  license  shall  be 

•   '--^     ^^  'ng  the  right  to  the  use  of  more  than  one  second  foot 

"'"  -'«v      ^  'h  50  acres  of  land  irrigated,  unless  it  be  shown  to 

'^"yZi.         -»  *  *^®  engineer  or  a  court  that  a  greater  amount  is 

.'*''.        (V  t  effect  that  no  user  under  such  appropriation  shall 

.  '.   %'>•  '  of  more  water  than  can  be  beneficially  applied 

_•  •  *"  efit  of  which  the  right  is  given, 

,   *  '  .0  state  applicable  to  me  appropriation  and  use  of 

Araters  of  the  state  are  controlling  is,  of  course,  clear; 
^.cirties  ccMJtracting  with  respect  to  such  waters  and  desert 
so  with  at  least  the  presumed  knowledge  of  both  the  federal 
otate  laws  is  also  plain. 
The  record  shows  that,  under  those  laws,  the  purpose  and  particu- 
lars of  which,  so  far  as  pertinent,  are  set  forth  in  the  statement  of 
the  case  already  made,  certain  named  individuals,  under  permit  of  the 
state  engineer,  undertook  to  appropriate  of  the  waters  of  Salmon  river 
1,500  cubic  feet  per  second  for  the  purpose  of  reclaimii^  and  irri- 
gating, under  the  legislation  of  Congress  and  of  the  state,  150,000 
acres  of  desert  lands,  including  not  only  desert  lands  of  the  United 
States  embraced  by  the  grant,  but  also  certain  school  sections  of  des- 
ert land  belonging  to  the  state ;  their  proposal  and  request  to  that  end, 
dated  August  12,  1907,  being  approved  by  the  state  board  of  land 
commissioners  on  the  same  day. 

It  appears  further  that  all  of  the  property,  rights,  and  franchises 
acquured  by  those  individuals  imder  their  appropriation  and  the  said 
accepted  proposal  and  request  subsequently  passed^  with  the  consent 
of  the  state  board  of  land  commissioners,  to  the  Twin  Falls  Salmon 
River  Land  &  Water  Company,  with  which  company  that  board,  on 
behalf  of  the  state  of  Idaho,  on  the  30th  day  of  April,  1908,  entered 
into  a  written  contract  pursuant  to  the  act  of  Congress  and  the  pro- 
visions of  the  state  statute,  which  contract  provided,  among  other 
things,  in  paragraph  I,  that  the  company  would  construct  the  irrigation 
works  described  in  the  proposal  and  request  of  August  12,  1907,  and 
would  sell  shares  or  water  rights  in  the  system  from  time  to  time  as 
provided  in  the  contract,  to  the  person  or  persons  filing  upon  the 
government  land  embraced  by  the  grant  by  Congress,  and  also  to  the 
owners  of  other  lands  susceptible  of  irrigation  from  the  system  or 
from  any  extension  or  enlargement  thereof,  such  shares  or  water 
rights  to  be  sold  on  the  terms  subsequently  specified  in  the  contract, 
and  would  also  transfer  the  ownership,  management,  and  control  of 
the  system  to  the  purchasers  of  shares  or  water  rights,  in  the  manner 
also  subsequently-  provided  for  in  the  contract. 

After  describing,  in  paragraphs  II  and  III,  the  reservoir,  dam,  ditch- 
es, canals,  laterals,  and  rights  of  way  pertaining  to  and  being  parts  of 
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the  irrigation  system  so  agreed  to  be  constructed  by  the  company,  par- 
agraph IV  readis:  • 

"The  party  of  the  second  part  (the  construction  company)  Is  the  owner  of 
that  certain  water  right  evWenoed  by  permit  No.  U659  for  1,500  cubic  feet  per 
second  of  the  waters  of  Salmon  river  In  Twin  Falls  county,,  state  of  Idaho, 
issued  by  the  state  engineer  of  the  state  of  Idaho,  to  be  used  for  the  ITrlgatlon 
of  the  lands  described  In  BihlMt  A  herewith,  together  with  other  lands  sus- 
ceptible of  lrrii;atlon  from  said  system,  which  water  right  Is  hereby  dedicated 
for  use  upon  siald  lands,  and  it  te  agreed  aitd  vHideratood  that  the  dam  here- 
inbefore mentioned  shall  be  constructed  so  as  to  provide  a  jreserrolr  for  the 
Impounding  of  180,000  acre  feet  of  water,  which  amount,  in  addltioh  to  the 
normal  flow  of  the  said  stream  during  the  Irrigation  period,  has  been  de- 
termined to  be  sufficient  to  furnish  two  and  three-fourths  acre  feet  of  water 
per  acre  for  each  acre  of  land  to  be  irrigated.  And  the  second  party  promises 
and  agrees  to  build  and  construct  the  canal  and  lateral  system  of  sutUcient 
capacity  to  deliver  water  to  the  users  thereof  at  the  rate  cA  one-hundredth  of 
a  second  foot  per  acre  tor  each  acre  of  land  to  be  irrigated." 

Paragraph  V  provides,  in  substance,  that  upon  the  execution  of  the 
contract,  and  when  the  actual  construction  of  the  canal  is  inaugurated, 
the  state  will,  after  notice  given  in  conformity  with  law,  throw  open 
the  lands  covered  by  the  grant,  or  a  specified  portion  thereof,  for  set- 
tlement under  regulations  prescribed  by  its  board -of  land  commis- 
sioners; and  by  paragraph  VI  the  state  agreed  not  to  approve  any 
application  for  such  lands  until  the  person  or  persons  applying  there- 
for should  furnish  to  the  board  of  land  commissioners  a  copy  of  the 
contract  entered  into  by  such  person  or  persons  with  the  construction 
company  for  the  purchase  of  sufficient  shares  or  water  rights  in  the 
system  for  the  irrigation  of  the  lands  applied  for,  such  shares  or  wa- 
ter rights  to  be  evidenced  by  stock  in  Aie  Salmon  River  Canal  Com- 
pany, Limited,  which  the  contract  provides  the  construction  company 
should  cause  to  be  organized ;  and  by  paragraph  VI  the  construction 
company  further  agreed  as  follows : 

"That  to  the  extent  of  the  capacity  of  the  irrigation  works  and  to  the  ex- 
tent of  the  water  rid^ts  to  which  It  la  entitled  as  rapidly  as  the  lands  are 
open  for  entry  and  settlement,  It  will  sell  or  contract  to  sell  water  rights  or 
shares  for  land  to  be  filed  upon  (to)  the  qualified  entrymen  or  purchasers 
without  preference  or  partiality  other  than  that  based  upon  priority  of  applica- 
tion, it  being  understood,  howevfer,  that  priority  of  application  or  priority  of 
entry  or  settlement  shall  not  give  any  priority  of  right  to  the  use  of  water 
flowing  through  the  canal  against  sul>seguent  purchasers  but  shall  entitle  the 
purchaser  to  a  proportionate  Interest  only  therein,  the  water  rights  having 
been  taken  for  the  benefit  of  the  entire  tract  of  land  to  be  irrigated  from  the 
system.  The  priority  of  application  upon  the  opening  days  shall  be  deter- 
mined by  a  system  to  be  devised  under  the  direction  of  the  state  board  of  land 
commissioners." 

By  paragraph  VII  the  state  agreed  to  sell  the  lands  covered  by  the 
government  grant  to  it  to  such  persons  as  might  be  entitled  to  file  upon 
the  same,  for  the  sum  of  50  cents  an  acre,  half  of  which  should  be  paid 
at  the  time  of  the  application  for  entry  thereof  made  to  the  board  of 
land  commissioners,  and  the  remaining  half  at  the  time  of  the  making 
of  final  proof  tliereon. 

By  paragraph  VIII,  the  construction  company  agreed  that: 
It  would  sell  or  cause  to  be  sold  to  the  person  or  perscms  filing  upon  any  of 
the  government  lands  embraced  by  the  grant,  or  to  the  owners  of  any  other 
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lands  snse^ptlble'of  Irrlgatloii  frbsn  the  system,  by  good  and  sufficient  con- 
tract of  sale  with  right  of  possession  and  enjoyment  by  the  purchaser  pending 
Us  fulfillmeqt,  "a  water  right  or  share  in  said  capal  for  each  and  every  acre 
filed  upon  or  purchased  from  the  state  or  acquired  from  the  United  States. 
Each  of  said  shares  or  water  rights  shall  represent  a  carrying  capacity  in 
said  canal  sufficient  to  deliver  water  at  the  rate  of  one-hundredth  (i/ioo)  of 
one  (1)  cable  foot  of  water  per  acre  per  second  of  time  and  eacb  share  or 
water  right  sold  of  contracted  to  be  sold  as  herein  provided  shall  also  repre- 
sent a  proportionate  Interest  in  said  canal  and  Irrigation  works  together 
with  all  rlgiits  and  franchises  therein  based  upon  the  number  of  shares  flually 
sold  in  said  canal ;  said  irrigation  system,  however,  Is  to  be  built  In  accord- 
ance with  the  plans  heretofore  filed  with  the  board,  which  system,  according 
to  said  plans,  has  been  determined  by  the  state  engineer  to  have  the 
carrying  capacity  hereinbefore  mentioned.  Such  water  rights  or  shares  shall 
be  sold  to  the  person  or  persons  aforesaid  for  the  lands  hereinafter  described 
or  for  lands  which  are  susceptible  of  Irrigation  from  said  system  as  follows: 

"To  the  person  or  persons  filing  upon  any  of  said  lands  at  a  price  not  ex- 
ceeding forty  dollars  ($40)  per  share  to  be  paid  for  as  follows: 

"One-fifth  (%)  in  cash  at  the  time  of  sale  and  the  remainder  In  five  equal 
annual  Installments  bearing  Interest  at  the  rate  of  six  per  cent.  (8%)  per  annum 
payable  annuall.v.  To  the  person  or  persons  purchasing  any  portion  of  sections 
No.  16  or  36,  which  are  susceptible  of  Irrigation  and  reclamation  from  this 
canal  at  a  price  not  to  exceed  thirty  dollars  (?30)  per  share  provided  said 
water  rights  are  purchased  within  one  year  after  the  purchase  of  the  lands 
from  the  state  and  not  exceeding  forty  dollars  ($40)  per  share  at  any  time 
thereafter ;  said  payments  upon  said  state  lands  to  be  made  one-seventh  (i/i) 
at  the  time  of  purchase  and  the  remainder  In  six  (6)  equal  annual  Installments 
with  Interest  thereon  at  the  rate  of  six  per  cent.  (6%)  per  annum  payable  an- 
nually. In  case  the  purchaser  or  entryman  on  desert  lands,  homestead  lands 
or  any  lands  other  than  those  segregated  under  the  Carey  Act  declines  to  pur- 
chase water  rights  within  one  year  after  the  Carey  Act  lands  are  thrown  open 
for  settlement,  the  sum  of  two  dollars  and  forty  cents  ($2.40)  may  be  added 
to  the  price  of  water  rights  for  each  year's  delay  or  fraction  thereof.  No 
cbarge  shall  be  made  for  water  rights  for  lands  taken  by  the  right  of  way  for 
any  railroad  filing  its  plat  with  the  state  board  of  land  commissioners  prior  to 
June  1,  1906,  and  all  entries  of  land  shall  be  made  subject  to  such  right  of 
way. 

"This  agreement  shall  not  be  construed  to  prevent  the  sale  of  shares  or 
water  rights  on  terms  more  favorable  than  those  herein  provided  or  to  prevent 
tiM  payment  of  installments  on  the  purchase  price  In  advance  of  maturity  of 
the  same  at  the  option  of  the  purchaser  but  In  no  case  shall  water  rights  or 
shares  be  dedicated  to  any  lands  before  mentioned  or  sold  beyond  the  carrying 
capacity  of  the  canal  or  Jii  excess  of  the  appropriation  of  water  therefor." 

Parai^aph  IX  of  the  contract  between  the  state  and  the  construction 
cotnpany,  after  reciting  the  necessity  of  providing  a  convenient  meth- 
od for  transferring  the  ownership  and  contrd  of  the  system  from  the 
company  to  the  purchasers  of  water  rights  and  for  the  purpose  of 
detemining  their  rights  among  themselves  and  between  them  and  that 
company,  and  for  the  purpose  of  operating  and  maintaining  the  sys: 
tem,  provided  that,  as  soon  as  the  granted  lands  should  be  thrown  open 
for  settlement,  the  construction  company  would  cause  a  corporation, 
to  be  known  as  the  Salmon  River  Canal  Company,  Limited,  to  be  or- 
ganized, with  articles  of  incorporation  substantially  as  annexed  to  the 
contract,  with  an  authorized  capital  stock  of  150,000  shares,  intended 
to  represent'one  share  for  each  acre  of  land  which  might  be  thereafter 
irrigated  from  the  system ;  the  entire  capital  stock  to  be  delivered  to 
the  construction'  company  to  enable  it  "to  deliver  to  purchasers  of 
water  rights  the  ^ares  of  stock  representing  the  same,"  and  one  share 
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to  be  delivered  for  each  acre  of  land  entered  or  filed  upon,  with  other 
provisions  not  necessary  to  be  noticed.  Paragraph  IX  of  the  contract 
also  contains  the  further  provision  that,  whenever  it  is  certified  by 
the  chief  engineer  of  the  company  and  the  state  en^neer  that  certain 
portions  of  3ie  canal  are  completed  for  the  purpose  of  (^}eration,  tlie 
same  may,  with  the  consent  of  the  state  land  board,  be  turned  over  to 
the  canal  company  for  operation ;  such  transfer  and  operation,  how- 
ever, not  in  any  manner  to  lessen  the  responsibility  of  the  construction 
company  under  the  contract 
Paragraph  X  is  as  follows: 

"The  certificate  of  shares  of  stock  of  the  Salnum  Hirer  Canal  Ompanyr 
Limited,  sliall  be  made  to  Indicate  and  define  the  Interests  thereby  represented 
In  the  said  system,  to  wit:  A  water  right  of  one-hundredth  of  a  cubic  foot  per 
second  for  each  acre  of  land  Irrigated  as  provided  In  paragraphs  IV  and  VIII 
of  this  contract  and  a  proportionate  interest  In  the  said  canal  and  Irrigation 
works  based  upon  the  number  of  shares  ultimately  sold  therein. 

"While  the  party  of  the  second  part. shall  retain  control  of  the  said  Salmon 
River  Canal  Company,  Limited,  water  shall  be  measured  to  users  from  the 
place  of  diversion  at  the  main  laterals -of  such  Irrigation  system  In  such 
quantities  and  at  such  times  as  the  condition  of  -the  crops  and  the  weather 
may  determine  but  according  to  such  rules  and  regulations,  based  upon  a 
system  of  distribution  of  water  to  the  Irrigators  In  turn  and  by  rotation 
as  will  best  protect  and  serve  the  interests  of  all  the  users  of  water  from  said 
canal  system. 

"It  is  agreed  that  said  systeiu  of  distribution  by  rotation  shall  be  devised  by 
the  party  of  the  second  part  and  used  by  the  Salmon  Hlver  Canal  Company, 
limited,  in  case  the  necessity  arises  during  the  period  while  it  retains  the 
management  of  the  Salmon  River  Canul  Company,  Limited. 

"The  sale  of  the  water  rights  to  the  purchasers  shall  be  a  dedication  of  the 
waters  to  the  lands  to  which  the  same  is  to  be  applied.  Water  shall  only  be 
delivered  through  said  system  during  the  irrigation  season,  to  wit,  between 
April  1st  and  November  1st  of  each  year.  A  domestic  supply  when  necessary 
outside  of  the  Irrigation  season  shall  be  delivered  Under  such  rules  and 
regulations  and  under  such  terms  and  conditions  as  shall  be  determined  by 
said  Salmon  River  Canal  Company,  Limited."  • 

By  paragraph  XI  the  construction  company  agreed  to  so  construct 
the  system  as  that  the  water  conducted  through  it  should  be  available 
at  a  point  not  to  exceed  one-half  mile  measured  in  a  direct  line  from 
each  quarter  section  of  land  to  be  reclaimed  and  irrigated,  and  that  it 
would  construct  and  place  in  position  all  headgates  and  other  devices 
for  the  control  and  measurement  of  the  water  in  the  inain  canals  and 
reservoirs  and  in  the  main  laterals;  it  being  intended  that  the  settler 
should,  under  the  directions  of  the  chief  engineer  of  the  construction 
company,  furnish  but  one  measuring  gate  or  device  for  his  own  use» 
and  that  for  each  year  after  January  1,  1911,  while  the  construction 
company  retains  control  of  the  canal  company,  the  latter  should  charge 
and  assess  the  purchasers  of  water  rights  35  cents  an  acre,  whicK 
amount,  if  insufficient  to  maintain  and  keep  the  system  in-  repair, 
would  be  supplemented  by  additional  funds  by  the  oonstruction  com- 
pany up  to  January  1,  1913,  after  which  date  the  actual  cost  of  mainte- 
nance should  be  paid  by  the  settlers. 

The  contract  also  provided  for  the  diligent  and  continuous  prosecu- 
tion of  the  work  by  the  construction  company,  and  its  completion 
within  five  years,  and  for  the  right  of  the  construction  company  to 
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mortgage  its  right,  title,  and  interest  in  the  system,  the  form  of  such 
mortgage  to  be  approved  by  the  Attorney  General  of  the  state,  and  also 
stated  the  estimated  cost  of  the  work  as  $2,500,000  and  upwards,  and 
also  declared  that  the  price  at  which  water  rights  and  for  which  liens 
are  therein  authorized  and  created  against  the  separate  legal  subdivi- 
sions of  land  tfierein  described  are  necessary  in  order  to  pay  the  cost 
and  expenses  of  reclamation  and  interest  thereon,  and  that  the  existing 
laws  under  which  the  contract  is  made  are  understood  and  agreed  to 
be  a  part  thereof. 

Under  and  in  pursuance  of  the  contract  between  the  state  and  the 
construction  company,  the  latter  caused  to  be  organized  a  corporation 
called  Salmon  River  Canal  Company,  lyimited,  and  it  caused  to  be  pre- 
pared a  printed  form  of  a  contract,  one  of  which  was  executed  with 
each  of  the  settlers  when  purchasing  their  respective  tracts  of  the 
desert  lands,  including  the  complainants.  That  contract  recited  the 
making  of  ^e  contract  between  the  construction  company  and  the 
state;  the  fact  that  it  had  entered  upon  the  construction  of  the  irri- 
gation system  for  the  purpose  of  diverting  the  waters  that  had  been  ap- 
propriated ;  that  the  state  board  of  land  commissioners  had  notified  it 
that  it  might  proceed  to  sell  and  contract  for  the  use  of  the  water ;  that 
the  purchaser  had  made  application  to  the  company  to  be  permitted  to 
purdiase  the  particular  piece  of  land,  which  application  had  been  ac- 
cepted subject  to  the  approval  of  the  board  of  land  commissioners, 
which  approval  had  been  given;  and  that  for  a  certain  consideration 
stated  the  construction  company  agreed  that,  in  pursuance  of  its  con- 
tract with  the  state,  the  purchaser  should  be  entitled  to  a  certain  stated 
number  of  shares  of  the  capital  stock  of  the  Salmon  River  Canal  Com- 
pany, Limited,  the  certificate  of  which  company  should  be  and  was  as 
follows : 

"Salmon  Blver  Canal  Company,  Limited. 
" Shares.  ,19... 

"This  la  to  certify la  tbe  owner  of sbarea  of  the  capital  stocK 

of  the  Salmon  Blver  Canal  Company,  Limited. 

"This  certlflcate  entitles  the  owner  thereof  to  receive  one-hundredth  of  a 
cubic  foot  of  water  per  acre  per  second  of  time  for  the  following  described 
land: '_ 

In  accordance  with  the  terms  of  the  contract  between  the  state  of  Idaho  and 
the  Twin  Falls  Salmon  Blver  Land  &  Water  Company  and  this  certlflcate 
also  entitles  the  owner  to  a  proportionate  Interest  In  the  dam,  canal,  water 
rights  and  all  other  rights  and  franchises  of  the  Twin  Falls  Salmon  River 
Land  &  Water  Company,  based  upon  the  number  of  shares  finally  sold  In 
accordance  with  the  said  contract  between  the  said  company  and  the  State  of 
Idaho.  Salmon  Elver  Canal  Company,  Limited, 

"By  ,  President. 

"Attest:  ,  Secretary." 

The  contract  with  the  settlers  further  provides  that  the  water  to 
which  the  purchaser  is  entitled  and  should  receive  through  the  irriga- 
tion system  should  be  used  upon  and  become  dedicated  and  appurte- 
nant to  the  specific  piece  of  land  so  purchased;  and,  further,  that  the 
laws  of  the  state  and  the  contract  made  with  it  by  the  construction  com- 
pany should  be  regarded  as  defining  the  rights  of  Uie  respective  parties 
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to  the  settler's  contract,  and  should  regulate  the  provisions  regarding 
the  shares  of  stock  to  be  issued  to  the  purchaser  by  the  canal  com- 
pany ;  that  the  latter  company  should  have  power  to  levy  all  necessary 
assessments  upon  all  users  of  the  water  in  proportion  to  their  re- 
spective holdings  of  stock,  but  that  no  such  charges  should  be  made  un- 
til after  January  1,  1911,  from  which  date  the  annual  charge  for  main- 
tenance should  not,  during  the  period  prescribed  in  the  contract  be- 
tween the  construction  company  and  the  state,  exceed  35  cents  for 
each  acre,  which  payment  the  purchaser  agreed  to  make  to  the  canal 
company  on  the  1st  day  of  April  of  each  year. 

The  contract  between  the  construction  company  and  the  settlers 
also  contains  provisions  concerning  the  amount  paid  and  to  be  paid  for 
the  water  right,  for  the  assignment  by  the  purchaser  of  the  stock  in 
the  canal  company  to  the  construction  company  as  security,  and  the 
agreement  by  the  purchaser  that  immediately  upon  transfer  to  him  of 
the  legal  title  to  the  land  he  would  execute  to  the  construction  company 
a  mortgage  or  deed  of  trust  thereon  as  security  for  the  performance 
by  the  purchaser  of  the  provisions  of  the  contract ;  such  mortgage  or 
deed  of  trust  to  be  in  such  form  as  the  state  board  of  land  commis- 
sioners should  approve. 

It  is  thus  seen  that  the  scheme  devised  to  take  the  benefit  of  the 
congressional  grant  involved  the  legal  appropriation  of  the  necessary 
water,  a  proposed  plan  by  the  appropriator  for  the  construction  of  the 
necessary  irrigation  system,  which  plan  should  have  the  approval  of 
the  state  board  of  land  commissioners,  and  subsequently  the  approval 
of  the  Secretary  of  the  Interior.  Upon  the  approval  of  the  latter  offi- 
cer, the  segreg^ion  from  the  public  domain  of  that  portion  of  the 
desert  lands  in  Idaho  embraced  by  the  grant  and  included  in  the  pro- 
posed reclamation  project  followed.  The  construction  of  the  system 
necessarily  required  the  furnishing  from  some  source  of  the  money 
with  which  to  do  the  work;  the  compensation  to  the  construction 
company  for  the  liability  assimied  by  it  in  procuring  the  required  mon- 
ey and  in  doing  the  work  must  of  necessity  come  from  the  sale  of  the 
lands  and  of  rights  to  the  appropriated  water ; '  and  of  that  fact  both 
Congress  and  the  state  were,  of  course,  well  aware,  as  is  shown  by  the 
legislation  that  has  been  referred  to.  In  the  execution  of  the  project, 
the  contract  between  the  state  and.  the  construction  company,  and 
the  contract  between  that  company  and  the  settlers,  were  made. 
Manifestly,  they  are  to  be  read  together  and  in  connection  with  the  stat- 
utes of  Congress  and  of  the  state,  to  which  the  contracts  expressly 
referred.  The  construction  company,  the  settlers,  and  the  parties  who 
furnished  the  money  for  the  building  of  the  system,  receiving  as  se- 
curity therefor  the  liens  authorized  both  by  Congress  and  the  state, 
are  therefore,  each  and  all,  charged  with  full  knowledge  of  the  laws 
and  of  the  provisions  of  the  contracts.  The  difficulties  that  have  arisen 
grow  out  of  the  fact,  discovered,  unfortunately,  too  late,  that,  instead 
of  the  appropriation  of  the  waters  of  the  stream  amounting  in  fact  to 
1,500  cubic  feet  per  second,  the  supply,  as  shown  by  the  record  and  ac- 
cording to  the  practical  concession  of  the  parties,  wa£  only  about  one- 
tliird  of  that  amount — ^wholly  insufficient  for  the  reclamation  and  irri- 
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gation  of  tiva  entire  tract  $egr^;ated  by  the  Secretary  of  the  Interior, 
and  also  insufficient,  it  is  claimed,  for  at  least  the  proper  irrigation  of 
all  of  the  lands  covered  by  contracts  of  sale  actually  issued  by  the 
construction  conapany  to  settlers. 

Turning  to  the  statutes  (above  referred  to)  of  the  state  that  owned 
the  water  that  was  authorized  to  be  appropriated,  it  is  seen  that  no 
user  under  such  appropriation  shall  be  entitled  to  the  use  of  more 
water  than  can  be  beneficially  applied  on  the  land  for  the  benefit  of 
which  the  right  is  given.  None  of  the  decisions  of  the  Supreme  Court 
of  the  sjate  that  have  been  cited  hold  that  the  statute  does  not  mean 
\yhat  it  plainly  says.  We  make  this  observation  in  view  of  the  sugges- 
tion made  in  the  opinion  of  the  learned  judge  of  the  court  below,  where 
it  is  said: 

"U  the  right  granted  is  too  great  and  the  settler  attempts  to  ase  water 
wastefully,  that  Is  a  matter  of  which  the  state  and  other  approprlators  upon 
the  stream  may  complain;   it  Is  no  concern  of  the  defendants." 

The  contracts  of  sale  by  the  construction  company  cannot,  in  our 
opinion,  be  held  to  convey  to  the  settlers  a  right  to  more  water  than 
can  be  beneficially  applied  on  the  land  agreed  to  be  conveyed  to  them. 

The  court  below  held  and  adjudged,  as  has  been  seen,  that  that  com- 
pany contracted  with  the  state  and  the  settlers  to  furnish  them  with 
water  "at  the  rate  of  two  and  three-fourths  acre  feet  per  acre  measured 
at  the  points  of  delivery  from  the  system  into  the  consumers'  laterals ; 
and  further  that  it  would  not  sell  rights  in  excess"  of  its  available 
supply.  The  point  of  delivery  thus  adjudged  by  the  court  is  in  entire 
conformity  with  the  express  language  of  the  contract  between  the 
state  and  the  construction  company,  and  in  view  of  the  fact,  shown  by 
the  record  and  which  is  here  undisputed,  that  the  construction  com- 
pany has  already  sold  water  rights  far  beyond  the  available  supply  of 
water,  we  are  also  of  opinion  that  the  court  below  was  entirely  right 
in  enjoining  it  from  making  any  further  sales. 

We  are,  however,  unable  to  find  aiiything  in  either  of  the  contracts 
justifying  the  court  in  adjudging  that  die  amoimt  of  water  agreed  to  be 
furnished  to  the  settlers  should  be  "at  the  rate  of  two  and  three- fourths 
acre  feet  per  acre."  The  only  place  in  either  of  them  where  "two  and 
three^fourths  acre  feet  per  acre"  is  mentioned  is  in  paragraph  IV  of 
the  contract  between  the  state  and  the  construction  company,  which  we 
repeat : 

'IV.  The  party  of  the  second  part  is  the  owner  of  that  certain  water  right 
evidenced  by  permit  No.  2659  for  1,500  cubic  feet  per  second  of  the  waters  of 
Salmon  river  In  Twin  Falls  county,  state  of  Idaho,  issued  by  the  state  engineer 
of  the  state  of  Idaho,  to  be  used  for  the  irrigation  of  the  lands  described  in 
Exlilbit  A  herewith,  together  with  other  lands  susceptible  of  irrigation  from 
said  system,  Which  water  right  is  hereby  dedicated  for  use  upon  said  lands 
and  It  Is  agreed  and  understood  that  the  dam  hereinbefore  mentlonetl  shall 
be  constructed  so  aa  to  provide  a  reservoir  for  the  Impounding  of  180,000  acre 
feet  of  water,  wtUch  amount,  in  addition  to  the  normal  flow  of  the  said  stream 
during  the  irrigation  period,  baa  been  determined  to  be  sufficient  to  furnish 
two  and  three-fourths  acre  feet  of  water  per  acre  for  each  acre  of  land  to 
be  irrigated.  And  the  second  party  promises  and  agrees  to  build  and  con- 
struct the  canal  and  lateral  system  of  sutUcient  capacity  to  deliver  water  to 
the  users  thereof  at  the  rate  <yt  one-hundredth  Of  a  second  toot  per  acre  for 
each  acre  of  land  to  be  irrigated." 
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It  must  be  remembered  that  in  paragraph  I  of  the  contract  bstween 
the  state  and  the  construction  company  it  is  expressly  provided  that 
the  company  should  sell  shares  or  water  rights  in  the  system  to  be 
constructed,  not  only  to  those  filing  on  the  government  lands  embraced 
by  the  grant  made  by  Congress,  but  to  the  owners  of  other  lands  sus- 
ceptible of  irrigation  from  the  system  or  from  any  extension  or  en- 
largement thereof ;  and  the  paragraph  last  quoted  (the  fourth)  contains 
substantially  the  same  provision;  so  that  it  is  readily  seen  that  the 
statement  in  paragraph  IV  forming  the  basis  of  the  ruling  of  the  trial 
court  now  under  consideration  simply  is  that  the  construction  company 
is  the  owner  of  the  water  right  evidenced  by  the  permit  issued  by 
the  state  engineer  of  1,500  cubic  feet  per  second  of  the  waters  of  Sal- 
mon river,  which  water  right  is  by  the  contract  "dedicated  for  use 
upon  said  lands,"  that  js  to  say,  the  lands  embraced  by  the  congressional 
grant  and  the  other  lands  susceptible  of  irrigation  from  the  system, 
and,  further,  that  it  is  agreed  and  understood  that  the  contemplated 
dam  should  be  so  constructed  as  to  provide  a  reservoir  for  the  im- 
pounding of  180,000  acre  feet  of  water,  which  amount,  in  addition  to 
the  normal  flow  of  the  stream  during  the  irrigating  period,  "has  been 
determined  to  be  sufficient  to  furnish  two  and  three-fourths  acre  feet 
of  water  per  acre  for  each  acre  of  land  to  be  irrigated" — not  only  the 
lands  covered  by  the  grant  from  Congress,  but  also  the  other  lands 
under  the  system. 

The  word  "determined,"  so  used,  was  evidently  used  in  the  sense  of 
estimated ;  for  in  the  nature  of  things  it  could  not  then — ^in  advance 
of  even  the  bq;imiii^  of  any  work  or  the  actual  diversion  ot  any  of 
the  water — ^be  known  what  would  be  the  exact  capacity  of  the  system. 
It  was  necessarily  but  the  estimate  of  the  proposer  of  the  frfan  approv- 
ed by  the  state  engineer  and  the  state  board  of  land  commissioners, 
and  subsequently  by  the  Secretary  of  the  Interior  in  segregating  the 
tract  applied  for  from  die  public  domain.  How  greatly  all  of  them 
erred  in  their  estimate  is  shown  by  the  record  in  the  case ;  the  capacity 
of  the  system  being,  as  has  been  said,  only  about  one-third  of  what  it 
was  then  thought  it  would  be. 

There  is  in  the  record  no  evidence  even  tending  to  show  any  fraud 
on  the  part  of  any  one  connected  with  the  undertaking.  And  in  so  far 
as  concerns  the  construction  company,  compensation  for  the  responsi- 
bilities assumed  by  it  and  for  its  efforts  could  come  only  from  the 
success  of  the  enterprise ;  so,  too,  in  respect  to  those  who  furnished 
the  money  with  whidi  to  build  the  works,  their  security  for  the  money 
loaned  depended  upon  its  success, 

[3]  In  the  very  recent  decision  by  the  Supreme  Court  of  Idaho,  ren- 
dered January  26,  1917,  in  the  case  entitled  State  of  Idaho  and  Rob- 
ert Rayl,  Plaintiffs,  v.  Twin  Falls  Salmon  River  Land  &  Irrigation 
Company,  a  Corporation,  and  Salmon  River  Canal  Company,  Limited, 
Defendants,  and  A.  E.  Caldwell  et  al..  Interveners,  166  Pac.  220, 
which  was  an  application  for  a  writ  of  mandate  to  compel  the  con- 
struction company  to  sell  to  the  owner  of  a  school  section  of  desert  land 
within  the  Salmon  River  Project,  a  water  right.  Chief  Justice  Sullivan, 
in  the  course  of  his  opinion  denying  the  writ,  held  that  Iht  action  of 
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the  Secretary  of  the  Interior  m  j^proving  the  proposed  plan  for  the 
irrigation  of  the  lands  applied  for  by  the  state  and  in  making  the  order 
segregating  those  lands  from  the  public  domain  was  a  conclusive 
determination  against  the  United  States  that  the  state  of  Idaho  was 
entitled  to  a  patent  therefor  for  the  benefit  of  the  settlers.  One  of 
the  justices  of  the  court  (specially  concurring  for  certain  reasons)  dis- 
sented from  that  view  on  the  ground  that  3iat  is  a  question  for  the 
determination  of  the  Department  of  the  Interior  "and,  possibly  for 
the  federal  courts";  the  other  of  the  three  justices  of  the  court  con- 
curred "in  the  conclusion  of  Qiief  Justice  Sullivan  under  the  facts 
of  this  particular  case." 

We  are  not  sure  that  the  latter  concurrence  can,  in  view  of  the  many 
points  discussed  by  the  learned  Chief  Justice,  be  properly  held  to  be 
a  concurrence  in  his  holding  respecting  the  effect  of  the  action  of  the 
Secretary  of  the  Interior  in  approving  the  proposed  plan  that  was 
adopted  by  the  state  officials  and  in  making  the  segregation  asked  for 
by  the  state ;  but,  so  conceding,  we  feel  bound  to  hold  to  the  contrary 
in  view  of  the  express  language  of  the  grant  authorizing  the  issuance 
of  the  government  patents,  providing,  in  effect,  as  we -construe  the 
two  acts  of  August  18,  1894,  and  June  11,  1896,  that  an  ample  supply 
of  water  for  the  laftd  be  actually  furnished  as  a  condition  precedent  to 
the  issuance  of  such  patents.  It  is  obvious  that  whether  or  not  such  a 
supply  is  actually  furnished  is  a  pure  question  of  fact;  and  that  all 
questions  of  fact  in  relation  to  all  of  the  public  lands  are  matters  for 
the  exclusive  determination  of  the  officers  of  the  Land  Department 
has  been  so  many  times  decided  by  the  Supreme  and  other  federal 
courts  as  to  render  the  citation  of  cases  unnecessary,  'fo  what  extent 
the  Secretary  of  the  Interior  will,  in  determining  the  facts,  take  into 
consideration  the  approval  of  the  plan  by  himself  as  well  as  by  the  state 
officials,  and  his  order  segregating  the  tract  applied  for  from  the  public 
domain,  will  be  for  him  to  consider  and  determine. 

But  we  cannot  at  all  agree  to  the  contention  on  the  part  of  the  ap- 
pellants that  no  specific  amount  of  water  was  sold  to  the  settlers ;  for, 
turning  to  the  contracts,  it  is  seen  that  the  construction  company  did, 
by  paragraphs  IV,  VIII,  and  X  of  its  contract  with  the  state,  in  effect, 
expressly  promise  and  agree  that  the  water  rights  of  the  respective  set- 
tlers should  be  "one-hundredth  of  a  second  foot  per  acre  for  each  acre 
of  land  to  be  irrigated" ;  and  by  its  contract  made  with  the  settlers  it 
distinctly  agreed  that  tiieir  respective  water  rights  should  be  that 
specific  amount,  the  certificate  of  stock  in  its  holding  and  operating 
company  (the  Canal  Company)  delivered  to  such  settlers  expressly 
declaring  that  it  "entitles  the  owner  thereof  to  receive  one-hundredth 
of  a  cubic  foot  of  water  per  acre  per  second  of  time"  for  the  irriga- 
tion of  his  land,  and  "also  entitles  the  owner  to  a  proportionate  in- 
terest in  the  dam,  canal,  water  rights,  and  all  other  rights  and  fran- 
•chises  of  the  Twin  Falls  Salmon  River  Land  &  Water  Company,  based 
upon  the  number  of  shares  finally  sold  in  accordance  with  the  said 
contract  between  the  said  company  and  the  state  of  Idaho." 

We  therefore  regard  it  sis  clear  that  the  water  rights  the  respective 
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settlers  are  entitled  to  under  and  by  virtue  <rf  the  contracts  of  the 
parties  are  one-hundredth  of  a  cubic  foot  of  water  per  acre  per  second 
of  time  during  the  irrigating  season,  with  an  incidental  proportionate 
interest  in  the  dam,  canal,  water  rights,  and  all  other  rights  and  fran- 
chises of  the  construction  company,  based  upon  the  number  of  shares 
finally  sold  in  accordance  with  the  contract  between  that  company 
and  ^e  state ;  such  amount  to  be  measured  to  the  users,  as  is  expressly 
declared  in  paragraph  X  of  die  contract  between  the  state  and  the 
construction  company  (during  the  time  the  latter  retains  control  of 
the  canal  company),  "at  the  main  laterals  of  such  irrigation  system  in 
such  quantities  and  at  sych  times  as  the  condition  of  the  crops  and  the 
weather  may  determine  but  according  to  such  rules  and  regulations, 
based  upon  a  system  of  distribution  of  water  to  the  irrigators  in  turn 
and  by  rotation  as  will  best  protect  and  serve  the  interests  of  all  the 
users  of  water  from  said  canal  system,"  . 

It  therefore  appears  by  the  express  declaration  of  the  contract  be- 
tween the  parties  that  the  specific  amount  of  water  sold  to  the  respec- 
tive settlers  is  not  a  constant  flow  of  that  amount,  but  to  be  delivered 
and  received  .in  rotation ;  and  such,  as  we  understand,  is  the  almost  if 
not  quite  universal  custom  under  similar  systems  of  irrigation  works. 
It  may  be  that  such  amount  so  used  may  prove  insufficient  for  the 
proper  irrigation  of  these  lands,  but  it  is  most  obvious  that  the  inter- 
ests of  all  of  the  parties  concerned  demand  the  utmost  care  in  the  dis- 
tribution and  use  of  the  water,  to  the  end  that  the  best  results  pos- 
sible may  be  obtained.  When  the  well-known  fact  is  remembered 
that  desert  lands  after  cultivation  can  produce  profitable  crops  with 
less  water  than  when  new,  and  that  a  very  considerable  quantity  of 
the  lands  embraced  within  the  present  project  have,  according  to  the 
record,  been  abandoned,  with  the  possibility  that  more  may  be,  it  is  at 
least  to  be  hoped  that  of  the  remainder  a  success  may  be  made  for  all 
concerned. 

The  suggestion  made  on  behalf  of  the  appellees  to  the  effect  that 
their  rights  are  prior  to  those  of  the  settlers  subsequently  purchasing, 
and  that  they  are  entitled  to  have  such  subsequent  purchases  as  conflict 
with  their  asserted  rights  annulled  by  a  decree  of  the  court,  is  conclu- 
sively answered  by  this  express  provision  of  paragraph  VI  of  the 
contract  between  the  state  and  the  construction  company: 

"That  to  the  extent  of  the  capacity  of  the  Irrigation  works  and  to  the 
extent  of  the  water  rights  to  which  It  Is  entitled  as  rapidly  as  the  lands  are 
open  tor  entry  and  settlement,  It  will  sell  or  contract  to  sell  water  rights  or 
shares  for  land  to  be  filed  upon  to  the  qualified  entrymen  or  purchasers  with- 
out preference  or  partiality  other  than  that  based  upon  priority  of  application, 
it  being  understood,  however,  that  priority  of  application  or  priority  of  entry 
or  settlement  shall  not  give  any  priority  of  right  to  the  use  of  water  flowing 
through  the  canal  against  subsequent  purchasers  but  shall  entitle  the  pur- 
chaser to  a  proportionate  interest  only  therein,  the  water  rights  having  been 
taken  for  the  benefit  of  the  entire  tract  of  land  to  be  Irrigated  from  the 
system.  The  priority  of  application  upon  the  opening  days  shall  be  determined 
by  a  system  to  be  devised  under  the  direction  of  the  state  board  of  land 
commissioners." 

It  results  from  what  has  been  said  that  those  portions  of  the  inter- 
locutory decree  appealed  from  which  adjudge  the  settlers  entitled  to 
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water  at  the  rate  of  2%  acre  feet  per  acre  and  enjoin  the  appellants 
Commonwealth  Trust  Company  of  Pittsburgh,  trustee,  and  A.  C.  Rob- 
inson, from  collecting  or  enforcing  payments  from  them  until  such 
adjudged  amotmt  of  water  is  furnished  them,  must  be  and  is  re- 
versed, and  the  cause  remanded,  with  directions  to  the  court  below  to 
modify  the  decree  accordingly,  and  for  further  proceedings  in  accord- 
ance with  the  views  above  expressed;  each  party  to  pay  their  own 
costs  in  this  court. 


THE  UVIETTA. 

(Circuit  Oonrt  of  Appeals,  Fifth  Circuit.    April  14,  1917.) 

No.  2967. 

1.  Salvage  ®=>26 — Compensation — El£Uertb  ov  Awabd. 

The  following  elements  are  to  be  considered  In  determining  the  amount 
of  a  salvage  award:  (1)  The  lat>or  of  the  salvor  In  rendering  the  salvage 
service;  (2)  the  promptitude,  persistence,  skill,  and  energy  displayed  In 
saving  the  property;  (3)  the  value  of  the  property  employed  by  the 
salvors  In  rendering  the  service  and  the  danger  to  which  It  was  exposed ; 
(4)  the  degree  of  danger  from  which  the  vessel  and  cargo  were  rescued  and 
the  value  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Salvage,  Cent  Dig.  H  57-64,  68,  84.] 

2.  Saxvaoe  ^=928 — Compensation — Elejiknts  of  Award — Debeuct. 

Where  the  officers  and  crew  of  a  vessel,  which  took  fire  at  sea,  left 
her,  but  were  standing  by  In  the  lifeboats  when  salving  vessels  came  to 
her  assistance,  she  was  not  a  derelict.  In  such  sense  as  to  have  that  con- 
sidered as  an  element  of  the  salvage  award. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent.  Dig.  U  69,  71.] 

S.  Salvage  ®=327 — Salvage  Award — Pebcentaoe  or  Saved  Value. 

Where  the  value  of  the  property  saved  as  the  result  of  salvage  opera- 
tions Is  small,  the  percentage  of  such  value  awarded  to  the  salvors,  In 
order  to  give  fair  compensation  for  their  services,  Is  necessarily  large,  and 
suda  cases  do  not  furnish  a  criterion  of  the  percentage  which  should 
be  awarded  where  the  award  value  Is  large. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent  Dig.  {{  65,  66.] 

4.  Salvage  «»81 — Bebcue  of  Bubnino  Vessel  at  Sea — Akouht  or  Compen- 
sation. 

When  the  Italian  steamship  Llvletta  was  a  few  hours  out  froih  Port 
Arthur  with  a  cargo  of  gasoline  and  kerosene  In  cases,  there  was  an 
explosion  In  No.  3  hold,  which  partially  wrecked  the  engine  room,  caused  a 
leal^,  and  made  It  Impossible  to  work  the  engines,  and  also  set  the 
vessel  on  fire.  The  crew  took  to  the  boats,  but  stood  by.  An  hour  or  i;wo 
afterwards  two  other  vessels  appeared  and  undertook  to  give  assistance. 
Later  two  others  came  to  help.  It  required  5V4  days  to  get  the  Llvletta 
beached  on  the  Louisiana  shore,  extinguish  the  Are,  pump  her  out,  and 
.  tow  her  to  Port  Arthur.  Two  of  the  salving  vessels  rendered  service  dur- 
ing practically  all  of  that  time,  and  the  other  two  for  shorter  times. 
There  was  danger,  owing  to  the  nature  of  the  cargo;  but  the  sea  was 
not  unusually  high,  the  salvors  were  prudent,  and  neither  vessels  nor 
crews  were  Injured.  The  work  was  done  with  reasonable  promptness 
and  skill.  The  salved  value  of  ship  and  cargo  was  ?2o3,000,  and  the 
value  of  the  salving  vessels  nearlj'  )f200.000.  Held,  that  a  reasonable  al- 
lowance for  all  the  services  against  vessel  and  cargo  was  $50,000. 

[Ed.  Note. — For  other  cases,  see  Salvage,  Cent.  Dig.  {  58.] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas ;  Gordon  Russell,  Judge. 

Suit  in  admiralty  by  the  Gulf  Refining  Company,  D.  M.  Picton  & 
Co.,  and  the  Steele  Towing  &  Wrecking  Company  against  the  steam- 
^ip  Livietta,  Dall-Orso  &  Co.,  diumants,  and  R.  Ligo,  master,  as 
bailee  and  claimant  of  her  cargo.  Decree  for  libelants,  and  claimants 
appeal.    Remanded,  with  instructions. 

F.  D.  Minor,  of  Beaumont,  Tex.,  and  T.  Catesby  Jones,  of  New 
York  City  (Harrington,  Bigham  &  Englar,  of  New  York  City,  and 
Minor  &  Minor,  of  Beaumont,  Tex.,  on  the  brief),  for  appellants. 

D.  Edward  Greer,  of  Houston,  Tex.  (W.  T.  Armstrong,  of  Galve*- 
ton,  Tex.,  on  the  brief),  for  appellees. 

Before  PAIIDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

Outline  of  Facts. 

BATTS,  Circuit  Judge.  November  9,  1915,  the  Italian  steamship 
Livietta  left  Port  Arthur,  Tex.,  for  Montivideo.  She  was  an  ordinary 
cargo  steamer  of  2,697  gross  tons,  290  feet  long,  with  four  holds.  Her 
engine  room  was  situated  amidships.  Her  decks  were  steel ;  the  bulk- 
heads between  the  engine  room  and  hold  No.  2,  and  the  engine  room 
and  hold  No.  3,  were  steel,  and  extended  from  the  upper  deck  to  the 
bottom.  The  bulkhead  between  holds  1  and  2  and  holds  3  and  4  was 
steel  up  to  the  'tween  decks,  and  of  wood  in  the  'tween  decks.  The 
cai^o,  60,000  cases  of  gasoUne  and  20,000  cases  of  kerosene,  was 
stowed  in  the  four  holds.  In  holds  Nos.  1  and  4  were  10,000  cases 
of  kerosene  at  the  bottom,  and  the  rest  of  the  cargo  space  was  filled 
with  gasoline.  The  Livietta  left  Sabine  Pass  at  8:30  a.  m.,  and  ar- 
rived abreast  of  tfie  Sabine  buoy  off  Calcasieu  Pass  about  noon.  Her 
course  was  then  changed  to  E.  S.  E.  The  ship  was  making  at  the  time 
8  miles  an  hour.  While  on  this  course,  at  4 :20  p.  m.,  the  ship  being 
about  35  miles  from  the  buoy  off  Calcasieu  Pass,  in  latitude  29  deg. 
15  min.  north,  and  longitude  92  deg.  and  42  min.  west,  an  explosion 
occurred  in  hold  No.  3. 

The  master,  coming  on  deck  from  his  cabin  in  the  poop,  found  hatch 
No.  3.  in  flames.  When  the  ship  left  port,  two  sections  of  the  covers 
on  each  hatch  had  in  accordance  with  terms  of  the  charter  party  to 
the  Texas  Company  for  the  carriage  of  the  cargo,  been  taken  off  to 
permit  ventilation.  The  remaining  hatch  covers  of  No.  3  were  blown 
off  by  the  explosion.  The  master  calculated  that  the  vessel  was  about 
20  miles  from  the  Louisiana  coast,  the  nearest  land.  The  first  officer, 
in  accordance  with  orders  of  the  master,  put  the  vessel  to  port,  heading 
for  land.  The  chief  engineer  then  came  on  deck  and  mformed  the 
captain  that  serious  damage  had  been  done  in  the  engine  room,  and 
that  it  was  impossible  for  the  men  to  remain  below.  He  stated  that 
the  gangway  from  the  bridge  house  to  the  engine  room,  which  had 
been  fastened  to  the  bulkhead  between  No.  3  hold  and  the  engine  room, 
had  been  destroyed,  and  said  that  it  was  impossible  to  go  down  into 
the  engine  room  to  ascertain  the  extent  of  the  damage.  The  second 
engineer  reported  that  at  the  time  of  the  explosion  he  was  sounding 
the  fresh-water  tank,  and  that  the  explosion  destroyed  the  floor  of  the 
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eng^e  room.  He  said  that,  the  stairway  having  been  blown  to  pieces, 
he  ran  to  the  deck,  using  the  boiler  room  gangway. 

When  the  explosion  occurred,  the  usud  valves  necessary  for  navi- 
gation were  open.  There  were  three  sea  cocks,  one  of  which  was 
for  the  circulating  pump.  The  coimection  between  the  circulating 
pump  and  the  surface  injection  was  broken,  permitting  the  water  to 
come  into  the  ship  through  a  4%-inch  opening  at  the  bottom  of  the 
engine  room.  The  doors  in  the  water-tight  bulkhead  between  the  en- 
gine room  and  hold  No.  2  were  open.  The  explosion  dislocated  the 
ventilator  which  led  to  the  shaft  timnel.  Water  in  the  engine  room 
could  thus  find  its  way  both  to  the  forward  and  after  cargo  compart- 
ments. The  master,  after  securing  this  information  with  respect  to 
the  effect  of  the  explosion  in  the  engine  room,  ordered  the  engine 
stopped  and  the  lifeboats  lowered.  The  boats,  ordered  to  remain  near 
the  ship,  were  anchored  200  meters  to  the  windward.  There  was  then 
little  wind  and  little  sea,  and  the  flames  in  hold  No.  3  were  about  as 
high  as  the  fuimel  of  the  ship. 

As  night  came  on,  two  ships  were  observed  approaching,  one  from 
the  east  and  one  from  the  west.  Signals  from  the  lifeboats  were  made 
with  a  night  lantern  and  flash  light.  The  boat  approaching  from  the 
east  was  the  E.  L.  Russell,  with  barges  in  tow,  and  the  one  from  the 
west  was  the  Gulfstream,  bound  out  from  Port  Arthur.  Both  vessels 
were  owned  by  the  Gulf  Refining  Company.  At  a  distance  of  about 
one-half  a  mile  from  where  the  lifeboats  were  anchored,  the  Russell 
sounded  her  whistle  and  began  to  operate  her  search  light,  whereu]X>n 
the  lifeboats  were  rowed  toward  her;  the  officers  and  crew  going 
aboard  when  she  was  reached,  about  8 :30  p.  m. 

Capt.  Lico  said  that  he  tried  to  make  the  master  of  the  Russell  under- 
stand that  he  desired  to  stay  with  his  ship,  but  none  of  the  officers  or 
crew  of  the  Livietta  could  speak  English,  and  none  of  the  officers  or 
crew  of  the  Russell  could  speak  Italian.  The  Russell  went  around  the 
Livietta,  jmchored  her  barges,  and  went  to  the  Gulfstream.  The  Gulf- 
stream  had  commtmicated  by  wireless  with  the  Gulf  Refining  Com- 
pany at  Port  Arthur,  had  asked  for  instructions,  and  had  been  directed 
to  stand  by.  After  having  gone  around  the  Livietta  several  times, 
the  Russell  approached  near  enough  to  permit  a  line  to  be  thrown  over 
a  chock  lead  in  the  port  bow  chock  of  the  Livietta.  This  did  not  re- 
quire any  one  from  the  Russell  to  go  abroad  the  Livietta,  nor  was  it 
necessary  for  them  to  approach  the  after  part  of  the  ship,  where  the 
fire  was  burning.  After  making  the  line  fast,  at  about  12  o'clock,  the 
Russell  began  towing  and  continued  for  a  period  of  about  six  hours, 
moving  the  Livietta  four  or  five  miles  toward  shore.  During  all  of 
this  period  there  was  very  little  wind  and  sea.  In  the  early  morning 
hours  the  towing  hawser  parted,  and  the  Russell  left  the  Livietta  and 
went  up  alongside  the  Gulfstream,  made  fast,  and  began  taking  fuel 
oil 

During  the  course  of  the  night,  several  other  vessels  passed  close  to 
the  steamship  Livietta.  One  of  these  was  the  steamship  Louisiana, 
owned  by  the  Texas  Company,  to  whom  Capt.  Ibersen  by  wireless  re- 
ported. Capt.  Ibersen  testified  that  he  was  prevented  by  the  Rus- 
sell from  getting  near  the  burning  vessel,  but  that  he  stood  by  until 
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daylight,  and,  as  he  could  render  no  further  assistance,  because  of  the 
interference  of  the  Russell,  proceeded  to  Port  Arthur.  He  stated  that 
the  sea  was  smooth  and  the  wind  a  moderate  breeze. 

As  the  result  of  communications  from  the  Gulf  stream,  the  tug  John 
SeaJy,  under  charter  to  the  Gulf  Refining  Company,  and  owned  by 
D.  M.  Picton  &  Co.,  left  Port  Arthur  at  11  p.  ;n.  tfie  night  of  the 
9th,  and  arrived  the  next  morning,  bringing  Capt.  Bliss,  the  port  su- 
perintendent of  the  Gulf  Company,  who  took  charge  of  the  salving 
operations.  The  Sealy  made  fast  to  the  Russell,  and  provisions  brought 
out  by  her  for  the  Russell  were  transferred.  Capt  Bliss  ordered  10 
men  of  the  crew  of  the  Livietta  to  go  abroad  the  Sealy.  The  Russell 
and  the  John  Sealv  then  cast  off  from  the  Gulf  stream,  which  proceeded 
on  her  voyage.  The  John  Sealy,  after  going  around  the  Livietta,  went 
to  the  Russell  and  secured  a  heaving  line.  She  went  alongside  the 
Livietta  on  her  port  side  near  {he  bow.  Some  of  her  men  went  aboard 
the  forward  deck  and  made  a  hawser  fast  to  the  starboard  bow  chocks 
of  the  Livietta.  At  this  time  the  Livietta  was  deep  in  water,  which 
was  level  with  the  portholes  amidships.  The  engine  room  compart- 
ment was  full  of  water.  The  fire  was  still  confined  to  holds  Nos.  3 
and  4  in  the  after  part  of  the  ship.  A  number  of  the  crew  of  the  Livi- 
etta went  aboard  her  at  this  time,  some  of  them  going  into  the  fore- 
castle for  their  belongings,  while  others  assisted  the  crew  of  the  Sealy 
in  fastening  the  hawser.  This  last  statement  is  denied.  About  a  half 
an  hour  was  taken  in  making  fast  the  hawser,  a  10-inch  manila  rope. 
After  the  hawser  was  made  fast,  the  Sealy  steamed  ahead  of  the  Rus- 
sell and  passed  a  line  from  her  stem  to  the  Russell.  The  two  tugs  then 
towed  tandem  toward  the  Louisiana  shore.  About  three-quarters  of 
an  hour  after  the  towing  began,  the  hawser  to  the  Livietta  parted :  the 
parting  being  caused  by  the  chafing  of  the  hawser  against  the  sharp 
stem  of  the  Livietta,  it  having  been  made  fast  to  the  starboard  bow 
bitt  of  the  Livietta,  jmd  the  helm  of  the  Livietta  being  hard  aport, 
with  consequent  sheering  oflf  to  starboard. 

The  Sealy  again  went  alongside,  and  the  line  was  made  fast  as  be- 
fore; the  crew  of  the  Livietta  again  going  on  board.-  The  hawser 
again  parted  from  the  same  cause.  The  Sealy  then  went  alongside  the 
Livietta  for  the  third  time.  The  hawser  was  now  made  fast  to  the 
port  bow  bitt,  and  the  towing  proceeded  until  the  Livietta  was  beached 
in  four  fathoms  of  water,  about  two  miles  off  the  Louisiana  shore. 
When  the  Livietta  was  beached  her  stem  swung  to  the  westward,  and 
dunnage  on  the  starboard  boat  landing  forward  the  No.  3  hatch  caught 
fire.  The  Sealy  went  alongside,  and  some  of  her  crew  went  aboard 
and  put  out  the  fire.  This  was  the  first  time  any  effort  had  been  made 
to  put  out  fire  on  the  Livietta ;  it  being  about  24  hours  after  the  Rus- 
sell had  first  sighted  her. 

The  Russell  then  went  to  Port  Arthur  with  Capt  Bliss,  returning 
without  him  the  next  day.  The  Sealy  remained  near  the  Livietta.  On 
the  morning  of  November  11th  efi^orts  to  extinguish  the  fire  in  the 
hatches  were  begun.  The  Sealy  went  alongside  and  began  playing 
water  on  the  fire,  pumping  from  about  8  a.  m.  until  2:15  p.  m. 
The  Sealy  then  went  to  Port  Arthur  for  Capt.  Bliss.  In  the  mean- 
time,  at  about   1:15   p.   m.,   the  Russell  arrived,  b^^an   pumping. 
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and  continued  until  S  :30  p.  m.,  vihtn  the  fire  was  dedared  extin- 
guished. Tlie  Russell  then  went  ojBf  and  anchored  for  the  night.  Dur- 
ing the  night  the  fire  broke  out  afresh,  but  no  effort  was  made  to  ex- 
tinguish it  until  the  next  day. 

About  daybreak  of  November  12th  the  steam  tug  Senator  Bailey, 
which  had  been  hired  by  the  underwriters  interestwi  in  the  Livietta 
and  her  cargo,  arrived  from  Galveston.  As  she  approached,  the  Rus- 
sell hove  up  anchor  and  went  alongside  the  Livietta,  taking  the  lee 
berth.  She  then  began  pumping  water  on  No.  3  and  No.  4  hatches. 
When  the  Bailey  arrived  she  went  alongside,  taking  the  weather  berth, 
and  also  began  pumping  on  Nos.  3  and  4  hatches.  About  8  a.-  m.  the 
Sealy  arrived  and  joined  in  the  pumping.  At  1  p.  m.  the  fire  had  been 
extinguished,  and  the  pumping  ceased  shortly  thereafter. 

Mr.  Anderson,  the  underwriters'  surveyor,  who  had  come  out  on  the 
Bailey,  insisted  upon  pumping  the  ship  out  and  floating  her.  He  want- 
ed to  use  both  the  Russell  and  Bailey  for  this  purpose.  Capt.  Bliss, 
however,  insisted  upon  using  the  Russell  alone.  The  Russell  pumped 
from  1 :55  p.  m.  until  4:40,  lowering  the  water  about  two  feet  accord- 
ing to  the  salvor's  testimony,  and  about  five  inches  according  to  the 
testimony  of  Anderson.  During  this  period  some  feeling  developed 
between  Anderson  and  Bliss;  Bliss  at  first  threatening  to  throw  off 
the  Bailey's  lines  to  the  Livietta.  At  4 :40  p.  m.,  however,  Bliss  accept- 
ed the  services  of  the  Bailey,  which  then  hegasi  to  pump.  At  10:15 
the  ship  started  to  swing  to  anchor,  and  she  floated  at  11  p.  m.  At 
7:15  the  next  morning,  November  13th,  both  tugs  stopped  pumping, 
and  the  anchor  was  hove  up. 

The  Bailey  got  alongside  the  Livietta  to  pump  her  out  as  she  was 
being  towed  to  Port  Arthur  by  the  Sealy  and  Russell.  These  towing 
operations  began  at  9 :20  a.  m.,  and  the  vessel  came  to  anchor  at  Sabine 
lor  at  9:15  p.  m.  on  November  13th.  She  did  not  go  into  Sabine  that 
night  on  account  of  the  character  of  tiie  channel.  The  water  in  the 
Livietta  gained  during  the  tow  to  the  pass,  and  all  the  attending  ves- 
sels had  to  pump  during  the  night  to  keep  her  afloat.  The  next  morn- 
ing she  was  docked  at  Port  Arthur,  and  the  pumping  was  resumed 
and  continued  till  Monday  morning. 

Two  libels  were  filed  in  the  lower  court,  the  first  by  the  Gulf  Re- 
fining Company,  as  owner  of  the  steam  tug  E.  L.  Russell,  and  by  David 
M.  Picton  &  Co.,'  as  owners  of  the  steam  tug  John  Sealy ;  libelants 
demanding  a  salvage  award  ajrainst  the  hull  and  cargo  of  $300,000. 
The  second  was  by  the  Steele  Towing  &  Wrecking  Company,  as  own- 
ers of  the  steam  tug  Senator  Bailey;  libelants  demanding  a  salvage 
award  of  $50,000  for  services  rendered  the  hull  and  cargo.  By  sup- 
plemental libel  it  appeared  that  the  Gulf  Refining  Company  had  pur- 
chased the  Senator  Bailey,  tc^ther  with  all  claims  and  causes  of  action 
for  salvage  asserted  by  the  Steele  Towing  &  Wrecking  Company. 

Bonds  were  demanded  of  the  claimants  of  the  Livietta  and  her  cargo 
in  the  sum  of  $350,000.  An  application  for  the  reduction  of  the  bond 
having  been  made,  the  court  appointed  appraisers,  who  filed  a  report 
to  the  effect  that  tfie  ship  was  worth  $191,000,  and  it  was  agreed  that 
the  cargo  was  of  the  value  of  $62,029.31.    The  ship  was  released  on 
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a  bond  for  $100,000,  filed  by  the  claimants  of  the  vessel,  and  bond  for 
$35,000,  filed  by  claimants  of  the  cargo. 

Trial  resulted  in  a  salvage  award  to  the  Gulf  Refining  Company  and 
D.  M.  Picton  &  Co.  in  the  sum  of  $48,750  for  salvage  services  to  the 
steamship,  and  of  $26,250  for  sal¥age  services  to  her  cargo.  The 
amount  of  the  award  against  the  ship  was  reduced  $750,  and  against 
the  cargo  $250,  because  of  the  conduct  of  Capt.  Bliss  with  reference 
to  the  tug  Senator  Bailey.  Other  facts  which  may  appear  to  be  per- 
tinent will  be  hereafter  stated. 

[  1  ]  The  following  elements  are  to  be  considered  in  determining  the 
amount  of  a  salvage  award:  (1)  The  labor  of  the  salvor  in  rendering 
the  salvage  service.  (2)  The  promptitude,  persistence,  skill,  and  en- 
ergy displayed  in  saving  the  property.  (3)  The  value  of  the  property 
employed  by  the  salvors  in  rendering  the  service,  and  the  danger  to 
which  it  was  exposed.  (4)  The  risk  incurred  by  the  salvors.  (5)  The 
degree  of  danger  from  which  the  vessel  and  cargo  were  rescued,  and 
the  value  of  the  property. 

In  this  case  each  of  the  elements  Sippears,  but  the  court  is,  neverthe- 
less, of  the  opinion  that  the  very  large  award  is  not  warranted.  The 
labor  was  considerable ;  there  was  a  reasonable  promptitude,  skill,  and 
energy  displayed  in  rendering  the  service ;  the  value  of  the  property 
employed  by  the  salvors  was  large ;  the  risk  incurred  was  substantial ; 
the  value  of  the  property  saved  was  considerable,  and  the  degree  of 
danger  from  which  the  property  was  rescued  was  great ;  but  we  never- 
theless conclude  that  the  misfortunes  of  the  Livietta  and  of  the  own- 
ers of  the  cargo  should  not  be  increased  by  the  payment  of  so  large  a 
sum  as  has  been  awarded  by  the  District  Court. 

Service  Rendered  by  the  Gulf  stream. 
The  first  explosion  on  the  Livietta  occurred  at  4:20  p.  m.  Tuesday, 
November  9th.  About  night  the  Gulfstream  approadied  the  burning 
vessel,  and  before  ascertaining  her  name  sent  messages  to  Capt  Bliss 
at  Port  Arthur,  and  later  advised  that  she  was  standing  by  to  pidt  up 
boats.  Bliss  asked  to  be  kept  posted.  Messages  to  him  at  9:16  advised 
that  Russell  was  standing  by  and  picking  up  men  in  boats,  and  one  at 
9 :35  stated  that  burning  vessel  was  an  ItsJian,  with  Texas  Cwnpany 
oil  cargo,  and  that  Russell  had  anchored  targes  and  was  going  to  put 
hawser  on  steamer,  and  asked  that  Russell  be  sent  storey  and  Sealy  to 
help.  Bliss  advised  tliat  he  was  leaving  on  Sealy  with  ample  provi- 
sions, and  directed  Gulfstream  to  stand  by  until  arrival  of  Seaty,  and 
to  see  that  Russell  got  line  on  ship.  After  the  line  of  the  Russell 
parted  at  about  6  the  next  morning  (Wednesday,  November  10th)  she 
went  alongside  the  Gulfstream  and  received  stores  and  fuel  oil  Upon 
the  arrival  of  Capt.  Bliss  at  about  7  a.  m.,  he  went  aboard  the  Gulf- 
stream, and  at  8:15  communicated  with  his  office.  Shortly  thereafter 
the  Gulfstream  proceeded  on  her  voyage.  Her  service  extended  over 
not  exceeding  15  hours. 

Services  Rendered  by  the  RusselL 
On  the  afternoon  of  the  9th,  the  Russell,  en  route  from.  Tampa  to 
Port  Arthur,  with  three  tank  barges  in  tow,  about  5  or  6  o'clock  sighted 
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a  fire,  being  at  that  time  perhaps  14  miles  from  Ae  burning  ship. 
Slightly  changing  her  course,  the  Russell  reached  the  Livietta  about 
7  p.  m.  The  master  states  that  •when  he  got  in  the  vicinity  of  the 
ship  explosions  were  occurring,  the  flames  reaching  as  high  as  100  feet. 
Getting  within  about  half  a  mile,  he  slowed  down.  Using  the  search- 
lights, he  could  see  four  lifeboats  filled  with  people.  These  boats, 
being  filled  with  the  crew  of  the  Livietta,  came  up  to  his  tug.  The 
crew,  26  in  number,  was  taken  aboard  the  Russell.  The  Russell  an- 
chored the  barges  and  then  went  to  the  Gulf  stream,  ascertaining  from 
the  captain  that  the  latter  had  communicated  with  Capt.  Bliss  at  Port 
Arthur.  At  about  10  or  11  he  proceeded  to  the  I^vietta,  having  in 
the  meantime  been  informed  as  to  the  character  of  the  burning  cargo. 
He  tried  to  get  a  line  on  the  bow  of  the  Livietta,  but  was  not  close 
enough.  Undertaking  to  get  a  big  hawser  on  the  Livietta,  there  was 
nothing  to  climb  on,  and  hie  was  compelled  to  hitch  up  a  six-inch  line 
on  the  port  side.  At  1 1 :30  or  11 :40  p.  m.,  he  got  a  six-inch  line  through 
the  chock.  According  to  his  statement  the  sea  was  thoppy,  and  he 
could  not  get  his  boat  to  hang  onto  the  ship.  At  that  time  the  fire  was 
burning  in  No.  4  hold,  and  its  flames  increasing  and  the  explosions 
continuous.  He  towe<|^the  Livietta  that  night  about  five  miles,  being 
compelled  to  tow  slowly,  because  the  vessel's  helm  was  hard  aport.  The 
wind  was  blowing  across  the  vessel,  and  he  took  precautions  to  keep 
it  that  way,  to  prevent  tihe  hatches  forward  from  catching  fire.  The 
towing  continued  from  11:30  until  6  the  next  morning,  at  which  time 
the  line  parted  15  or  20  fathoms  from  the  ship.  He  then  returned  to 
the  Gulfstream,  two  or  three  miles  away,  taking  stores  and  fuel  oil 
from  her.  While  there  the  John  Sealy  came  up  with  Capt  Bliss  aboard. 
After  this  the  Russell  and  Sealy  went  alongside  on  the  port  bow,  and, 
taking  the  hawser  of  the  Russell,  some  of  her  crew  went  aboard  the 
Livietta.  The  hawser  was  pulled  up  by  a  small  line  and  made  fast 
to  the  starboard  chock  on  the  bow  of  me  Livietta,  this  re(}uiring  20 
or  25  minutes.  The  two  tugs  then  started  towing  the  ship  toward 
shore,  and  after  pulling  about  an  hour  the  hawser  parted.  The  tugs 
were  stopped,  the  Sealy  went  back  on  the  port  side  near  the  bow  of 
the  Livietta,  and  the  hawser,  after  being  wrapped,  was  again  fastened 
as  before.  The  towii^  then  proceeded  until  about  2  o'clock,  when 
the  hawser  again  parted.  The  hawser  was  again  attached,  this  time, 
however,  on  the  port,  and  there  was  no  further  chafing.  "The  towing 
then  proceeded  until  about  4:30,  when  the  ship  grounded  in  four 
fathoms  of  water.  When  the  ship  was  beached,  the  master  testified 
that  the  sea  was  so  rough  that  the  hawser  could  not  be  unfastened,  and 
it  was  cut.  He  said  the  sea  waa  so  rough  it  was  impossible  to  go  along- 
side the  Livietta,  and  on  this  account  no  effort  was  made  to  put  out  the 
fire.  The  Livietta  having  been  beached,  the  Russell  left  for  Port 
Arthur,  taking  Capt.  Bliss  and  the  captain  and  a  portion  of  the  crew 
of  the  Livietta.  Having  arrived  at  Port  Arthur  during  the  course  of 
the  night,  the  Russell  left  again  at  5 :30  a,  m.  for  the  Livietta,  arriv- 
ing about  1  o'clock  in  the  afternoon.  The  Sealy  had  in  the  meantime 
gone  alongside  the  Livietta  and  begun  pumping  water  on  the  fire.  Up- 
on her  arrival  the  Russell  also  commenced  p&)ring  water  on  the  fire, 
and  at  1  o'clock  the  fire  was  practically  out,  and  at  5 :30  the  Russell 
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stopped  pumping.  The  Sealy  in  the  meantime,  at  about  2 :30,  had  left 
for  Port  Arthur.  The  Russell  stood  by,  and  during  the  night  (of  the 
11th)  the  fire  broke  out  again  in  hold  No.  4,  but  the  master  of  the  Rus- 
sell, on  account  (he  stated)  of  the  darloiess,  and  of  the  character  of 
the  sea,  thought  it  unsafe  to  attempt  to  fight  the  fire  at  that  time.  At 
6  o'clock  the  next  morning  the  Russell  went  alongside  the  Livietta  again 
and  b^fan  pumping  on  the  fire.  At  8  o'cbck  the  Sealy  was  back  again. 
Just  before  the  arrival  of  the  Sealy,  the  Senator  Bailey  came  up  and 
commenced  pumping  on  the  fire.  The  fire  was  extinguished  about  11 
o'clock,  but  the  pumping  was  continued  until  1,  to  cool  the  decks  and 
prevent  a  recurrence  of  the  fire.  After  extinguishing  the  fire  on  the 
afternoon  of  the  lldi,  suction  hoses  of  the  tugs  were  put  in  the  holds 
of  the  Livietta,  and  pumping  to  float  the  ship  began.  The  Russell 
pumped  by  herself  for  two  or  three  hours,  and  then  the  Bailey  began 
to  pump.  The  Livietta  was  floated  about  11  o'clock.  The  pumping 
continued  until  about  8  o'clock  the  next  morning,  at  which  time  the 
pumping  was  stopped  and  the  tow  to  Port  Arthur  began.  In  the  mean- 
time the  anchor  and  rudder  had  been  gotton  in  workable  condition.  In 
the  tow  to  Port  Arthur  on  the  morning  of  the  13th,  the  Russell  and 
Sealy  were  puUing  the  ship,  and  the  Bailey  w^t  alongside,  furnishing 
steam  for  the  steering  gear.  When  Sabine  bar  was  reached  at  9 
o'clock  Saturday  evening  the  vessels  anchored  on  account  of  the  diar- 
acter  of  the  channel  at  Sabine  Pass.  Water  in  the  Livietta  gained  dur- 
ing the  tow  to  Sabine  Pass,  and  the  ship  was  getting  low  in  the  water 
again.  The  Russdl's  pump  having  choked  up  from  trash,  the  pumping 
by  that  vessel  had  to  be  stopped,  and,  notwithstanding  the  Bailey  was 
pumping  during  this  time,  the  Livietta  got  sb  low  that  the  water  was 
coming  over  the  deck  again.  When  the  Russell's  pumps  had  been  clear- 
ed, and  .she  began  pumping  again,  the  water  was  lowered  and  the  tow 
was  proceeded  with ;  the  vessels  reaching  the  docks  of  the  Gulf  Re- 
fining Company  at  Port  Arthur  about  2  oxlock  in  the  aftemotm.  The 
Russell  continued  to  pump  water  out  of  the  ship  all  of  Sunday,  Sunday 
night,  and  Monday  mormng. 

The  services  of  the  Russell  may  be  thus  summarized:  From  5  p. 
m.  Tuesday,  November  9th,  to  7  p.  m.,  goii^  to  Livietta;  from  7  p. 
m.  to  10  p.  m.  Tuesday,  picking  up  crew,  anchoring  barges,  going 
around  Livietta  to  determine  conditions  and  proper  approach;  from 
10  to  11:30,  getting  a  line  to  Livietta;  from  11:30  p.  m.  Tuesday  to 
6  a.  m.  We&esday,  towing  Livietta  toward  shore;    from  6  a.  m. 

Wednesday  to a.  m.  going  to  Gulfstream,  taking  stores  and  fuel 

oil ;  from-: a  m.  Wednesday  to a.  m.  Wednesday,  goii^  aloi%- 

side  Livietta  with  Sealy  and  fastening  hawser;    from  a.  m. 

Wednesday  to  4 :30  p.  m.  Wednesday,  towing  livietta  toward  shore ; 
from  4 :30  p.  m.  Wechiesday  to  1  a.  m.  Thursday,  going  to  Port  Arthur 
with  Capt.  Bliss  and  part  of  crew  of  Livietta ;  from  1  a.  m.  to  5 :30 
a.  m.  in  port  at  Port  Arthur;  from  5:30  a.  m.  Thursday  to  1  p.  m., 
retumit^  to  Livietta ;  from  1  p.  m.  Thursday  to  5 :30,  pumped  on  fire ; 
from  5 :30  p.  m.  Thursday  to  6  a.  m.  Friday,  stood  by ;  from  6  a.  m. 
Friday  to  1  p.  m.,  pumping  on  fire  and  to  cool  decks ;  from  1  p.  m. 
Friday  to  8  a.  m.  S>aturday,  pumped  to  float  Livietta ;  during  this  period 
anchor  and  rudder  of  Livietta  put  in  workable  condition ;  from  8  a. 
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m.  Saturday  to  9  p.  m.,  towed  Livietta  to  Sabine  Pass ;  from  9  p.  m. 

Saturday  to a.  m.  Sunday,  cleaning  pump  and  pumping  to  keep 

Livietta  afloat ;   from a.  m.  Sunday  to  2  p.  m.,  towing  to  Port 

Arthur ;  from  2  p.  m.  Sunday  to a.  m.  Monday,  pumping. 

The  service  was  substantially  continuous  from  5  p.  m.  Tuesday,  No- 
vember 9th,  to a.  m.  Monday,  November  15th,  the  period  from 

5 :30  p.  m.  Thursday  to  6  a.  m.  Friday  being  the  only  time  with  regard 
to  which  question  may  be  raised  as  to  whether  she  was  doing  all  that 
could  be  done. 

The  Services  of  the  John  Sealy.   . 

In  response  to  the  suggestion  of  the  Gulf  stream,"  received  at  9 :35  p. 
m.  Tuesday,  November  9th,  the  John  Sealy  left  the  Gulf  Refining  Com- 
pany's docks  at  11  p.  m.,  reaching  the  Livietta  about  7  o'clock  on  the 
morning  of  the  lOth.  Passing  the  burning  ship,  she  went  on  to  the  • 
Gulf  stream,  about  two  miles  away;  tfie  Russell  lying  along  the  lee 
of  this  ship,  the  tug  tied  up  alongside  the  Russell  and  delivered  the 
provisions  and  stores  brought  out  for  her.  The  crew  of  the  Livietta 
was  transferred  from  the  Russell  to  the  Sealy  under  directions  from 
Capt.  Bliss.  The  provisions  delivered,  the  Sealy  went  over  to  the 
Livietta,  and  the  master  went  aboard  her  vriih  some  of  the  crew.  By 
the  time  they  were  aboard,  the  Russell  came  up  and  threw  out  a 
heaving  line,  and  the  ten-inch  hawser  was  hauled  up  and  made  fast 
to  the  Livietta,  after  which  the  two  tugs  proceeded  to  tow  the  vessel 
toward  the  shore.  Shortly  after  the  Livietta  was  beached  a  fire  broke 
out  in  dunnage  on  port  landing,  forward  of  hatch  No.  4.  The  Sealy 
went  alongside  and  put  out  the  fire,  some  of  her  crew  going  aboard. 
During  the  nighty  after  the  beaching  of  the  Livietta,  the  Sealy  re 
mained  about  ISO  feet  from  her.  The  next  morning  at  7:30  the  tug 
was  taken  alongside  the  Livietta,  and  two  streams  of  water  were  put 
on  the  fire  in  hatches  3  and  4.  She  continued  to  fight  the  fire  until 
2:15,  after  which  she  went  to  Port  Arthur,  arriving  about  9:30.  She 
made  report  to  Capt.  Bliss,  who  had  gone  in  on  the  Russell  the  day 
before.  The  same  night,  about  12  o'clock,  she  again  left  for  the  scene 
of  the  fire  with  Capt.  Bliss  aboard,  taking  wrater  and  stores,  and  ar- 
rived on  Friday,  the  12th,  at  about  8  o'clock.  The  fire  having  during 
her  absence  again  started,  she  went  alongside  the  Livietta  and  par- 
ticipated in  the  fight  against  it  with  the  Russell  and  the  Senator  Baiiey. 
Her  master  went  aboard,  and  finding  the  deck  raised  at  one  point  about 
15  inches  as  the  result  of  the  fire,  about  60  rivets  were  cut  and  the 
deck  pried  apart,  in  order  to  get  streams  of  water  under  the  deck. 
After  putting  out  the  fire,  the  Sealy  helped  to  tow  the  Livietta  to  Port 
Arthur,  and  in  the  pumping  operations  at  Sabine  bar,  and  in  getting 
the  ship  into  the  canal  at  Port  Arthur  on  Sunday  afternoon.  The  tug 
continued  to  pump  until  Monday.  The  salvage  work  of  the  Sealy  was 
almost  continuous  from  about  9  o'clock  of  the  night  of  the  9th,  when 
she  began  to  prepare  to  go  to  the  wreck,  until  Monday  morning  of  the 
following  week. 

The  Services  of  the  Senator  Bailey. 

The  Senator  Bailey  left  Galveston  under  a  contract  with  interested 
underwriters,  and  performed  no  salvage  service  until  the  morning  of 
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the  fourth  day;  that  is,  Friday,  November  12th,  when  at  about  8  a. 
m.  she  began  to  pump  to  put  out  the  fire,  and  continued  until  the  fire 
was  out  at  about  1  p.  m.  After  the  fire  had  been  extinguished  on  that 
day,  the  Russell  began  pumping  to  float  the  ship,  and  pumped  for  two 
or  tiiree  hours  alone ;  Capt.  Bliss  dedining  the  services  of  the  Bailey. 
Not  being  able  to  reduce  the  water  in  a  satisfactory  way,  Capt.  Bliss 
then  permitted,  at  about  4 :40  o'clock  p.  m.,  the  Bailey  to  begin  to  help 
in  the  pumping.  She  pumped  until  about  8  o'clock  the  next  morning, 
Saturday,  November  13th,  at  which  time  the  pumping  was  stopped 
and  steps  were  taken  to  tow  the  Livietta  to  Port  Arthur.  The  Bailey 
went  alongside  the  Livietta  and  furnished  steam  for  the  steering  gear. 
When  the  bar  at  Sabine  was  reached,  about  9  o'clock  Saturday  eve- 
ning, the  vessels  anchored.  Water  had  gained  in  the  Livietta  during 
the  tow,  and  she  went  so  deep  that  she  was  in  danger  of  sinking.  The 
'  Russell's  pump  havii^  choked  up  with  trash,  the  principal  pumping  at 
the  most  critical  period  was  done  by  the  Bailey.  On  Sunday  morning 
the  Bailey  participated  with  the  Russell  and  Sealy  in  taking  the  Livietta 
to  Port  Arthur,  and  stood  by  during  the  balance  of  the  oay,  ready  to 
pump„  if  necessary.    The  service  of  the  Bailey  was  continuous  from 

about  8  o'clock  on  the  morning  of  Friday  until o'clock  Sunday 

afternoon. 

Services  of  the  Barges. 

To  begin  the  salvage  service  promptly  it  was  necessary  that  the 
barges  Alle^eny,  Mingo,  and  Pettibone  be  anchored.  They  remained 
at  anchor  until  November  13th,  when  tiiey  were  towed  into  Port 
Arthur.    They  performed  no  direct  service. 

The  charter  values  of  the  several  vessels  were :  Tug  Sealy,  $50  per 
day;  tug  Russell,  $100  per  day;  tug  Bailey,  $100  per  day;  steamship 
Gulf  stream,  $1,000  per  day;  the  barges  detained,  but  not  participating 
in  the  salving,  $250  per  day. 

The  Promptitude,  Skill  and  Energy  Displayed  in  Saving 
the  Property. 

The  foregoing  recital  of  the  operations  of  the  tugs  Russell,  Sealy, 
and  Bailey  indicates  that  there  was  no  lack  of  promptitude  in  perform- 
ing the  needed  service.  Upon  the  arrival  of  the  tug  Russell,  no  im- 
mediate effort  was  made  to  tow  the  burning  vessel  ashore,  but  pru- 
dence required  that  the  condition  of  the  vessel  and  the  risks  to  be  as- 
sumed and  to  be  guarded  against  should  be  given  careful  examination 
and  consideration.  There  was  no  absence  of  promptitude  on  the  part 
of  the  Gulfstream.  It  communicated  with  Capt.  Bliss,  even  before  it 
arrived  at  the  Livietta,  and  thereby  helped  to  promptly  organize  the 
effort  to  save  the  vessel  and  her  cargo.  Capt.  Bliss  acted  with  prompt 
energy. 

With  reference  to  the  skill  displayed,  no  complaint  has  been  made, 
except  with  reference  to  the  manner  in  which  the  hawser  was  made 
fast  when  the  towing  began  on  the  morning  after  the  beginning  of  the 
fire.  Twice  the  hawser  was  worn  in  two  by  the  fact  that  it  came  in 
contact  with  the  stem  of  the  vessel.  The  hawser  was  finally,  on  the 
third  attempt,  properly  fastened,  and  the  towing  proceeded  without 
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further  delay.  It  may  be  that  absence  of  skill  was  shown  in  not  con- 
tinuing the  pumping  after  the  fire  first  appeared  to  have  been  extin- 
guished. Certainly,  if  it  had  been  continued  at  that  time,  much  more 
of  the  cargo  could  have  been  saved,  and  the  injury  to  the  vessel  would 
probably  have  been  materially  less.  Possibly  the  beaching  of  the  vessel 
could  have  been  accomplished  earlier  than  it  was,  and  possibly  the 
fire  could  have  been  sooner  extinguished;  but,  on  the  whole,  the 
salvors  showed  about  all  of  the  promptitude  prudence  would  permit, 
and  all  of  the  skill  and  energy  required  for  tbe  preservation  of  the 
property. 

The  Value  of  the  Property  Employed  by  the  Salvors,  and  the  Danger 
to  Which  This  Property  was  Exposed. 

The  District  Judge  found  the  values  as  follows :  The  E.  L.  Russell, 
$50,000;  the  John  Sealy,  $25,000  to  $30,000;-  the  Bailey,  $90,000  to 
$100,000 ;  value  of  the  three  anchored  barges,  about  $160,000.  Nei- 
ther of  the  vessels  had  cargoes.  The  Gulf  stream  was  exposed  to  no 
danger.  The  barges  were  not  subjected  to  any  danger,  and  their  value 
can  be  considered  in  connection  only  with  the  time  actually  lost  by 
them. 

There  seems  to  be  great  diversity  of  opinion  as  to  the  extent  of  the 
danger  to  which  the  vessels  actually  engaged  in  the  salving  were  ex- 
posed. The  Livietta  was  loaded  with  600,000  gallons  of  gasoline  and 
210,000  gallons  of  kerosene,  and  a  part  of  this  cargo  was  afire.  Some 
of  the  witnesses  testified  that  the  fiames  were  shooting  up  from  50  to 
100  feet  It  was  also  stated  that  explosions  were  continuously  oc- 
curring, whereby  cases  of  gasoline  were  blown  high  in  the  air,  where 
they  exploded.  There  were  generalizations  to  the  effect  that  the  ex- 
ploaed  cans  fell  around  the  vessels  approaching  the  Livietta.  The- 
other  evidence  would  seem  to  indicate  that  this  is  one  of  the  exagger- 
ations incident  to  admiralty  cases  and  the  inevitable  outcome  of  fires. 
At  all  events,  however,  it  can  very  reasonably  be  insisted  that  with 
60,000  cases  of  gasoline  and  21,000  cases  of  kerosene  aboard,  and  with 
two  of  the  four  holds  in  which  this  inflammable  material  was  contain- 
ed burning,  the  element  of  danger  to  any  vessel  which  had  to  approach 
close  enough  to  place  a  hawser  on  the  Livietta  was  not  absent 

It  is,  however,  to  be  kept  in  mind  that  none  of  the  salving  vessels 
acted  without  deliberate  caution.  Before  any  effort  at  all  was  made 
to  tow  the  Ivivietta,  the  Russell  went  around  her  a  number  of  times, 
and  finally  made  a  line  fast  at  about  100  feet  from  the  nearest  point  of 
the  fire.  The  direction  of  the  wind  was  such  as  to  carry  the  smoke, 
flames,  and  exploding  cans  away  from  ttie  Russell,  when  she  j^proach- 
ed  to  attach  the  line  on  the  first  night  The  conduct  of  her  master  on 
that  and  subsequent  occasions  indicates  that  he  regarded  it  as  reason- 
ably safe  to  do  that  which  was  involved  in  towing  the  Livietta.  After 
the  line  parted  on  the  first  night,  the  Russell  laid  by,  without  any  effort 
to  do  more,  and  from  that  time  until  the  making  fast  of  the  hawser 
by  the  Sealy  on  the  next  morning,  incurred  no  risk  of  any  kind.  When 
the  Sealy  attached  the  hawser  on  the  second  day,  the  fire  had  been 
burning  for  many  hours,  and  the  vessel  had  been  going  down  in  the 
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water  during  all  that  period.  A  very  considerable  part  of  the  kerosene 
and  gasoline  was  in  water.  The  boiler  fires  had  been  extinguished. 
There  was  no  serious  danger  to  a  vessel  properly  approaching;  and 
while  the  Sealy  was  attaching  the  hawser  at  the  point  most  remote 
from  the  fire,  there  seems  to  have  been  no  hesitancy  on  the  part  of  the 
members  of  her  crew  and  the  crew  of  the  Livietta  m  going  back  to  the 
after  part  of  the  ship  where  the  fire  was  burning.  During  the  towing 
on  the  second  day  the  wind  was  abeam,  or  lacked  only  a  few  points 
of  being  abeam,  during  the  entire  time.  This  was  doubtless,  in  part, 
the  result  of  careful  and  skillful  handling  of  the  tow ;  but  apparently 
neither  of  the  towing  vessels  was  in  any  character  of  danger  during 
that  operation.  The  small  fire  that  broke  out  after  the  vessel  was 
beached  was  extinguished  by  members  of  the  crew  of  the  Sealy,  who 
went  aboard  the  burning  steamer.  Photographs  taken  at  the  time  in- 
dicate that  they  were  in  no  great  danger,  and  that,  if  they  were,  they 
entirely  failed  to  realize  that  fact. 

No  effort  was  made  to  extinguish  the  fire  in  the  holds  until  the  next 
morning.  The  Sealy  stood  by,  claiming  that  the  sea  was  too  rough  to 
safely  pump  during  the  night.  The  Russell  went  to  Port  Artfiur.  The 
pumping  to  extinguish  the  fire  was  not  begun  until  much  of  the  cargo 
and  the  engines  had  been  submerged,  and  there  is  nothing  to  suggest 
that  anybody  assumed  that  any  great  danger  from  fire  existed  during 
the  period  of  this  work.  When  during  the  course  of  the  ensuing  night 
the  fire  again  started,  no  danger  ensued  to  the  salvors ;  the  Sealy  hav- 
ing gone  to  Port  Arthur  and  the  Russell  standing  by  without  effort  to 
extinguish  the  fire.  On  the  following  day  the  fire  was  put  out ;  all  of 
the  vessels  participating,  and  each  being  so  placed  as  to  be  subjected 
to  a  minimum  of  danger. 

The  condition  of  the  sea  during  the  salvage  operations  is  the  sub- 
ject of  controversy,  but  there  is  no  contention  that  it  was  at  any  time 
seriously  high.  Capt.  Lico  says  that  about  midnight  on  the  evening 
after  the  fire  started  "the  wind  was  fairly  strong  from  tiie  southeast, 
with  a  rough  sea."  The  master  of  the  ttig  John  Sealy  stated  that  he 
would  not  undertake  to  put  out  the  fire  after  the  beaching,  because  of 
the  "high  sea."  The  master  of  the  Russell  would  do  nothing  with  ref- 
erence to  the  fire,  which  broke  out  after  being  apparently  extinguished, 
because  of  darkness  and  the  rough  sea.  The  salvors  are  entitled  to 
very  little  regard  for  prudently  abstaining  from  action  when  the  sea 
was  rough.  Photographs  and  other  evidence  indicate  that  the  sea  was 
"choppy '  and  rough  in  that  degree  which  is  normal  when  a  moderate 
southeast  wind  is  blowing  on  tiie  Gulf,  during  most  of  the  period  of 
the  salving  operations.  " 

Our  conclusion  is  that  no  very  great  dai^r  in  fact  existed  to  any 
of  the  vessels  engaged  in  the  salving.  The  testimony  ^ows  that  the 
persons  in  charge  were  familiar  with  oil  and  gasoline  fires,  and  realized 
the  extent  of  the  danger  to  which  the  vessels  under  their  charge  were 
subjected.  Whatever  dangers  existed  were  realized  and  prudently 
avoided. 

It  must  further  be  kept  in  mind  that  the  dangers  were  such  as  the 
salvors  were  very  willing  to  inctu*.  The  evidence  indicates  that  there 
would  have  been  no  diificulty  in  getting  other  vessels  to  assimie  these 
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risks.  There  is  no  disposition  to  tninimize  the  dangers,  and  no  dis- 
position to  inadequately  reward  those  by  whom  they  were  incurred,  but 
the  case  is  to  be  distinguished  from  one  in  which  the  salving  vessel  and 
crew  are  subjected  to  great  danger  in  order  to  save  passengers,  cargo, 
and  ship,  under  circumstances  where  the  loss  would  be  total,  but  for 
the  courageous  conduct  of  the  particular  salvors. 

The  Personal  Risk  Incurred  by  the  Salvors. 

This  element  has  already  been,  in  a  large  measure,  discussed.  The 
salved  ship  was  loaded  with  a  cargo  of  an  inflammable  and  explosive  na- 
ture. There  had  been  an  explosion,  the  cause  of  which  was  not  under- 
stood. During  the  course  of  the  burning  further  explosions  had  oc- 
curred. The  flames  were  going  high  into  the  air,  and  cans  of  kerosene 
and  gasoline  were  being  thrown  into  the  air.  It  was  necessary  on  three 
occasions  to  go  aboard  the  vessel  to  fasten  the  hawser.  It  was  neces- 
sary on  another  occasion  to  go  aboard  to  put  out  a  small  fire,  and  again 
to  pry  up  the  deck  to  get  the  water  underneath.  The  sea  was  "choppy" 
and  sometimes  rough.  There  was  no  absence  of  danger.  But  we  do 
not  quite  agree  with  appellees  in  characterizing  the  conduct  of  the  oflS- 
cers  and  crew  of  the  John  Sealy  as  perilous  and  foolhardy.  Indeed, 
the  conduct  of  the  salvors  throughout  was  marked  with  decided  pru- 
dence, and  the  conclusion  of  the  officers  undoubtedly  was  that  men 
could  be  sent  aboard  without  any  very  great  danger. 

The  Degree  of  Danger  from  Which  the  Vessel  and  Cargo  were 
Saved,  and  the  Value  of  the  Property. 

The  value  of  the  Livietta  as  salved  was  fixed  at  $191,000,  and  the 
value  of  the  cargo  that  was  saved  was  placed  at  $62,029.31,  or  a  total 
of  $253,029.31.  The  extent  to  which  the  Livietta  and  her  cargo  were 
in  danger  is  the  subject  of  controversy.  It  is  insisted,  on  the  one  hand, 
that  but  for  the  beaching  they  would  in  two  or  three  hours  have  gone 
down,  and  the  loss  would  have  been  total ;  on  the  other,  that  because 
of  the  buoyancy  of  the  cargo  the  vessel  would  not  have  sunk,  and  that 
the  fire  would  have  been  extinguished  by  the  water. 

We  think  the  danger  of  a  total  loss  was  very  real,  and  certainly  the 
conditions  were  such  that  no  one  would  have  been  justified  in  accept- 
ing expert  theories,  rather  than  in  promptly  taking  her  to  shallow 
water.  The  depth  of  the  sea  at  the  place  of  the  explosion  was  50  or 
60  fathoms,  and,  of  course,  if  the  vessel  had  sunk,  the  loss  would  have 
been  total.  There  had  been  an  explosion  aboard.  The  cause  was  not 
known.  The  extent  of  the  damage  to  the  vessel  could  not  be  deter- 
mined. She  was  gradually  going  down,  and  there  was  certainly  every 
indication  of  extreme  danger. 

It  is  not  difficult  to  conclude  that  the  facts,  some  as  they  could  then 
be  seen,  and  others  as  they  have  since  developed,  were  in  accord  with 
the  appearance  of  danger.  Water  was  coming  in  through  a  4V^.-inch 
opening.  The  place  and  extent  of  the  opening  could  not  be  ascertain- 
ed. The  ship's  pumps  could  not  be  used.  Before  the  vessel  could  be 
beached,  water  was  coming  through  the  portholes.  Even  after  the  fire 
had  been  extinguished,  and  the  vessel  had  been  taken  to  Sabine  Pass, 
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she  was  apparently  in  great  danger  of  sinking.  In  addition  to  die  dan- 
ger of  sinking  was  the  danger  from  fire  and  explosions.  The  first  ex- 
plosion had  seriously  injured  the  vessel,  and  there  were  possibilities  of 
explosions  more  destructive.  The  fire  had  extended  from  hold  No. 
3  to  hold  No.  4.  A  change  in  the  wind  or  the  position  of  the  vessel 
would  have  endangered  the  cargo  in  holds  1  and  2,  and  everything  on 
and  above  decks.  If  the  contention  that  the  vessel  would  not  have 
sunk  is  correct,  a  part  of  the  cai^o  would  have  been  saved  by  the  water 
which  came  into  tiic  holds ;  but  we  will  not  now  predicate  a  judgment 
on  a  theory  no  one  would  have  been  justified  at  the  time  in  acting  upon. 

We  are  warranted,  we  think,  in  concluding  that,  but  for  the  help 
promptly  given,  the  Livietta  and  her  cargo  would  have  been  a  total 
loss.  It  is  to  be  remembered,  however,  that  she  was  on  an  ocean 
path  that  was  constantly  used  by  vessels  from  which  she  could  have 
received  help.  The  danger  was  not  of  that  character  which  would 
have  existed  if  she  had  been  far  out  at  sea,  or  in  waters  rarely  used. 

[2]  Counsel  devote  much  time  to  a  discussion  of  whether  or  not  the 
Livietta  had  become  a  derelict.  At  the  time  of  the  approach  of  the 
Russell  no  one  of  her  officers  or  crew  was  aboard  her ;  but  it  cannot 
be  said  that  she  was  abandoned.  They  were  in  lifeboats  alongside, 
and  were  there  doubtless  for  the  purpose  of  again  going  aboard,  if  it 
appeared  feasible  and  safe,  and  of  securing  the  services  of  other  ves- 
sels to  salve  her,  in  any  event  Even  if  she  may  have  been  a  technical 
derelict,  it  would  not  be  proper  to  apply  to  her  the  legal  consequences, 
so  far  as  the  amount  of  salvage  is  concerned,  which  have  sometimes 
been  applied  to  vessels  given  up  as  totally  lost. 

Going  over  the  entire  record,  and  giving  particular  consideration 
to  the  matters  which  have  heretofore  been  mentioned,  we  are  of  the 
opinion  that  the  award  should  be  substantially  reduced,  and  have 
concluded  that  $50,000  would  be  a  reasonable  amount  for  the  services 
rendered  and  for  the  accomplishment  of  the  public  policy  involved  in 
encouragii^,  by  liberal  rewards,  services  of  the  kind  performed  by 
the  salvors  in  this  case. 

[3]  Our  attention  has  been  called  to  a  number  of  cases  in  which 
awards  have  been  made  of  large  percentages  of  the  total  values  of  the 
salved  vessels.  In  a  number  of  these  cases  50  per  cent  of  the  salved 
value  was  awarded,  and  in  some  cases  a  much  larger  per  cent  In  no 
case  cited,  however,  in  which  the  award  was  as  much  even  as  30  per 
cent,  was  the  amount  awarded  nearly  as  large  as  we  give  in  this  case. 
In  one  case  only  of  all  those  cited  by  libelants  was  the  amount  we  award 
exceeded.  In  that  case.  The  Camanche,  8  Wall.  448,  19  L.  Ed.  397,  a 
wrecking  company  sent  equipment  from  New  York  to  San  Francisco, 
and  engaged  in  arduous  work,  largely  by  divers ;  an  agreement  of  27 
per  cent,  amounting  to  $110,000,  was  approved.  The  case  could  hard- 
ly be  used  as  the  basis  for  criticism  of  the  award  we  make  herein.  If 
the  values  in  the  instant  case  had  been  small,  we  would  have  been  com- 
pelled to  award  a  larger  per  cent.,  though  it  would  probably  have  been 
a  smaller  amount.  If  the  work  had  been  the  same,  and  the  amount 
saved  had  been  $20,000,  it  would  not  have  been  possible  to  make  a 
proper  award,  except  by  exceeding  50  per  cent    We  are  giving  only 
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about  20  per  cent,  of  the  salved  value,  but  we  believe  it  compensates 
for  the  labor  performed  and  the  risk  incurred,  and  leaves  a  sufficient 
margin  of  award  to  amply  conserve  the  public  policy  involved. 

[4]  The  trial  judge  reduced  the  amount  of  his  findings  from  $75,000 
to  $74,000,  upon  a  consideration  of  the  conduct  of  Capt.  Bliss  with  ref- 
erence to  tiie  Senator  Bailey.  In  reducing  the  award,  we  have  not  per- 
mitted to  influence  us  the  efforts  of  Capt.  Bliss  to  save  for  his  com- 
pany all  the  legitimate  rewards  of  labor  done  and  dangers  incurred. 
The  circumstances  were  not  such  as  to  develop  refinements  of  courtesy ; 
and  we^ink  the  conduct  of  Capt.  Bliss,  if  not  entirely  in  conformity 
with  the  rules  of  etiquette,  was  at  least  entirely  in  accord  with  the 
promptings  of  nature. 

Nor  have  we  reduced  the  award  on  account  of  the  fact  that  libel- 
ants primarily  demanded  a  sum  in  excess  of  that  to  which  we  think 
them  entitled.  Zeal  of  counsel,  manifested  by  excessive  demands,  is 
not  to  be  taken  as  seriously  as  such  action  on  our  part  would  imply. 
Besides,  any  possible  effect  of  exaggeration  by  libelants  of  the  amount 
and  value  of  the  services  should  be  held  canceled  by  the  disposition  to 
diminution  displayed  by  the  claimants. 

No  reason  has  been  suggested  to  us  why  the  cargo  should  pay  a 
larger  percentage  of  award  than  the  vessel.  The  $50,000,  therefore, 
determined  upon  as  the  total  amount  of  the  award,  is  apportioned 
$37,500  against  the  Livietta  and  $12,500  against  her  cargo.  The  case 
will  be  remanded,  with  instructions  to  the  court  below  to  render  judg- 
ment in  accordance  with  this  opinion. 


8AMTIAOO  et  aL  ▼.  BOSBS  et  aL 

(Clrcnlt  Court  of  Appenls,  Slrst  Circuit     May  8,  1917.) 

No.  1226. 

1.  CoTJBTs  ^=>489(13) — Fbdebai.  Coubts — Jcbisoiction — ^Adminibtbation   of 

Estates. 

In  a  suit  to  have  a  mortgage  and  proceedings  for  Its  foreclosure  de- 
clared Told,  and  to  have  plaintiffs  declared  the  only  heirs  at  law  of  the 
mortgagors,  the  federal  District  Court  for  Porto  Rico  has  no  jurisdiction 
to  make  snch  declaration  respecting  plaintiffs'  heirship,  as  no  federal 
court  has  original  Jurisdiction  of  the  administration  of  estates  of  de- 
ceased persons. 

2.  MoBTOAOES  9=386(3) — Valxditt — Sutfioienct  of  Evidehck. 

In  a  suit  to  have  a  mortgage  executed  by  a  person  acting  under  a  power 
of  attorney  declared  void,  efidence  helA  insufficient  to  charge  the  mort- 
gagees with  fraud  In  procuring  the  execution  of  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  §§  197,  1364.] 
8.  MoBTGAOia  ®=>319(3) — Payment — StrFFiciENCT  of  Evidence. 

In  a  suit  to  have  a  mortgage  and  proceedings  for  its  foreclosure  de> 
clared  void,  evidence  held  Insufficient  to  show  that  the  mortgage  debt  wu.s 
completely  satisfied  and  paid,  or  that  a  receipt  in  full  and  cancellation  of 
the  mortgage  were  demanded  and  refused  on  false  and  fraudulent  pre- 
texts. 

(Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  H  863,  876,  91». 
1366.] 

«s»Por  otber  casea  tea  mma  tepte  ft  KBT-NUHBBR  In  all  Kar-Nombarad  Digasta  &  iDdaxaa 
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4.  JuDOMKNT  $s>461(4) — Settino  Aside — Evidence — Notice. 

Evidence  held  InsufHdent  to  sbow  tbat  the  mortgagors  had  no  notice  of 
the  foreclosure  proceedings. 

[?d.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  S  895.] 

5.  Judgment  €=3&57 — Evidence  to   Impeach   Judouent — Ovebcoming   Prk- 

fcUMPTION    OF    REOULABITT. 

Where  the  record  of  the  proceedings  to  foreclose  a  mortgage  In  a  Porto 
Rlcan  court  recited  that  the  mortgagors  had  Interposed  no  objection,  and 
that  one  of  the  mortgagors  was  himself  appcrioted  trustee  of  the  land,  and 
contained  a  petition,  purporting  to  have  been  filed  on  behalf  of  the  mort- 
gagors, reciting  that  they  had  no  opposition  to  offer,  and  nyning  an 
appraiser  whose  appointment  they  requested,  clear  and  convincing  proof 
^as  necessary  more  than  20  years  after  the  proceedings  to  overcome  the 
pi-esumptlon  In  favor  of  their  regularity. 

[Ed.  Note.— For  other  cases,  aee  Judgment,  Oent  Dig.  i  1826.] 

«.  Limitation  of  Actions  «=»19(1) — LntrrATiON  Appuoabi.b— Real  AcnoNa' 
Civ.  Code  Porto  Rlco,  8  1864,  providing  that  real  actions  with  regard  to 
real  property  prescribe  after  30  years,  applies  only  when  want  of  good 
faith  appears  on  the  defendant's  part.  In  view  of  section  1858,  providing 
that  ownership  and  other  property  rights  In  real  property  shall  pre- 
scribe by  possession  for  10  years  as  to  persons  present  and  20  years  with 
regard  to  those  absent  with  good  faith  and  with  a  proper  title. 

[Ed.  Note. — For  other  cases,  see  Lbultation  of  Actions,  Cent.  Dig.  H 
7S,  80,  84,  85.] 

7.  Pbincipal  and  Agent  ^=>4<i(3) — ^Revocation  or  Authositt — ^Death  of 
Pbincipal. 

Where  an  objection  to  the  validity  of  a  mortgage  executed  by  a  person 
acting  under  a  power  of  attorney,  on  the  ground  that  one  of  the  mort- 
gagors had  died  a  few  days  before  the  mortgage  was  executed,  was  never 
raised  or  suggested  until  22  years  later,  more  than  15  years  after  the 
termination  of  the  foreclosure  proceedings,  and  over  a  year  after  the  only 
surviving  child  of  such  mortgagor  attained  majority,  and  In  the  fore- 
closure proceedings,  a  petition  by  the  mortgagors,  redtlng  that  they  had 
no  opposition  to  offer  was  signed  by  her  father  as  her  legal  representative, 
and  it  did  not  appear  that  he  was  not  her  legal  representative,  the  mort- 
gage could  not  be  avoided  by  mere  proof  of  her  mother's  death  before 
the  mortgage  was  executed,  without  evidence  charging  the  agent  or  the 
mortgagees  with  knowledge  thereof.  In  view  of  Civ.  Code  Porto  Rlco, 
S  1640,  providing  that  what  has  been  done  by  the  agent  when  he  was  not 
aware  of  the  death  of  the  principal  shaU  be  valid  and  of  effect  with 
regard  to  third  persons,  who  may  have  contracted  with  him  In  good  faith. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §  Tl.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Porto  Rico ;  Peter  J.  Hamilton,  Judge. 

Suit  by  Maria  Leonor  Santiago  y  Muniz  and  others  against  Miguel 
Roses  y  Artau  and  others.  From  a  decree  dismissing  tiie  bill,  com- 
plainants appeal.    Affirmed. 

Perry  Allen,  of  New  York  City  (Henry  G.  Molina,  of  San  Juan, 
Porto  Rico,  on  the  brief),   for  appellants. 

Howard  Thayer  Kingsbury,  of  New  York  City  (Frederic  R.  Cou- 
dert,  of  New  York  City,  on  the  brief),  for  appellees. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

^soFot  other  cases  SM  ssme  topic  ft  KBT-NUMBBR  in  all  Kar-Numbered  Digests  ft  Indexes 
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DODGE,  Circuit  Judge.  By  this  bill  in  equity,  filed  May  13,  1913, 
the  appellants  (hereinafter  called  plaintiffs)  attack  the  validity  of  pro- 
ceedings completed  in  1898,  to  foreclose  a  mortgage  dated  April  11, 
1891. 

The  mortgage  purports  to  have  been  given  by  six  persons  in  all,  as 
owners  of  the  mortgaged  property.  Two  of  said  persons,  living  when 
the  bill  was  filed,  are  plaintiffs  in  this  suit.  The  remaining  plaintiffs, 
eight  in  number,  all^e  themselves  to  be  the  heirs  at  law  of  one  or  an- 
other of  the  four  other  mortgagors,  deceased  prior  to  the  filing  of  the 
bill. 

The  mortgagees  were  the  persons  then  composio^  the  firm  of  Roses 
&  Co.,  of  Arecibo,  Porto  Rico,  to  which  firm  the  mortgage  purports  to 
be  given.  The  bill  alleges  that  said  firm,  having  entered  into  possession 
of  the  mortgaged  property  in  1901,  continued  in  possession  until  1909, 
and  in  that  year  dissolved  and  divided  its  property,  allotting  the  mort- 
gaged property  here  in  questicm  to  three  of  the  defendants  named  in 
the  bill,  then  members  of  said  firm,  who  have  since  continued  in  pos- 
session thereof. 

The  bill  alleges  all  of  the  ten  plaintiffs  named  to  be  citizens  and  resi- 
dents of  Porto  Rico.  It  names  fifteen  persons  in  all  as  defendants,  and 
alleges  that  they  are  all  the  partners  of  said  firm  and  of  its  successor, 
a  firm  which  in  1899  is  alleged  to  have  taken  over  all  the  assets  and  as- 
sumed all  the  liabilities  of  the  original  firm,  thereafter  continuing  its 
business  until  its  dissolution  in  1909.  Of  the  three  defendants  alleged 
to  be  in  possession  of  the  property,  one,  according  to  the  bill,  is  a  citi- 
zen of  the  United  States  and  a  resident  of  Porto  Rico ;  the  other  two 
are  Spanish  subjects  and  reside  in  Spain.  All  the  remaining  twelve 
defendants  are  Spanish  subjects,  according  to  the  bill,  and  all  but  two 
of  them,  who  reside  in  Porto  Rico,  reside  in  Spain,  according  to  the 
bill.  None  of  said  twelve  defendants  are  allied  to  be  now  in  posses- 
sion of  the  property. 

The  mortgage  was  executed  on  behalf  of  the  mortgagors  named  in 
it  by  one  Delgado  as  their  attorney  in  fact.  It  purported  to  secure 
the  pajrment  of  2,550  pesos,  with  interest  at  12  per  cent.,  on  or  before 
March  25,  1892.  The  Wll  alleges  that  one  of  the  mortgagors  named 
had  in  fact  died  on  April  7,  1891,  four  days  before  the  date  of  the 
mortgage. 

The  bill  further  alleges  that  Roses  &  Co.  fraudulently  induced  the 
mortgagors  to  execute  the  mortgage.  It  does  not  deny  Delgado's  au- 
thority to  execute  the  mortgage,  except  so  far  as  the  above  allegation 
that  one  of  their  number  had  died  amounts  to  such  denial.  It  does  not 
allege  that  the  debt  purported  to  be  secured  by  the  mortgage  was  not 
in  fact  owing  by  the  mortgagors  named  to  the  mortgagees,  though  it 
refers  to  said  debt  as  one  which  "the  said  firm  alleged  to  be  owed  it  by 
Antonio  Santiago  y  Heredia,"  the  husband  of  one  and  father  or 
grandfather  of  the  other  mortgagors  nuned,  who  appears  to  have 
died  some  months  before  the  execution  of  the  mortgage,  in  January, 
1891,  or  earlier. 

The  bill  goes  <m  to  allege  that  during  1892  the  mortgagors  paid  the 
mortgage  debt  in  full  and  requested  cancellation  of  the  mortgage,  and 
that  Roses  &  Co.  "for  various  false  and  fraudulent  pretexts"  failed 
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to  caned  it,  and  on  the  contrary  proceeded  to  foreclose  it  by  proceed- 
ings begun  in  the  court  of  first  instance,  in  Arecibo,  in  Apnl,  1892, 
wherein  Roses  &  Co.  were  adjudged  owners  of  the  property  in  Octo- 
ber, 1897.  Of  these  proceedings,  according  to  the  bill,  no  sufficient  no- 
tice was  given,  and  they  were  falsely  and  fraudulently  pursued  by 
Roses  &  Co.  for  the  purpose  of  unlawfully  depriving  the  plaintiffs  of 
their  property. 

The  bill  prays  (1)  that  the  plaintiffs  be  declared  "the  only  heirs  at 
law"  of  the  respective  mortgagors ;  (2)  that  the  mortgage  be  declared 
void  so  far  as  it  purports  to  convey  the  interest  of  the  mortgagor  al- 
leged to  have  died  before  its  execution ;  and  (3)  also  void  as  to  all  the 
plaintiffs,  and  that  it  and  the  record  thereof  be  canceled ;  (4)  or  in  the 
alternative,  for  repayment  of  the  amouitt  paid  in  satisfaction  of  the 
mortgage  debt ;  (5)  that  the  foreclosure  proceedings  be  declared  void ; 
(6)  that  the  plaintiffs  be  declared  owners  of  the  property  and  its  present 
possessors  ordered  to  vacate  it;  (7)  for  an  accounting  of  rent  and 
profits  since  Roses  &  Co.  took  possession ;  and  (8)  for  pa3rment  to  the 
plaintiffs  of  the  amount  thereby  ascertained  to  be  due  them. 

[1]  1.  As  to  the  first  of  the  above  prayers,  the  federal  District 
Court  for  Porto  Rico  is  without  jurisdiction  to  grant  it.  The  terms 
in  which  the  request  is  made  are  as  follows : 

"That  the  complainants  Perpetua,  Maria,  and  Mariana  Dlas  7  Santiago  be 
declared  to  be  tbe  only  taetrg  at  law  of  Antonla  Santiago  y  Munlz ;  that  the 
complainant  Beatobs  Gonzales  y  Santiago  be  declared  to  be  the  only  heir  at 
law  of  Satumlna  Santiago  y  Munlz;  that  the  complainants  Isldra,  Victoria, 
Maria,  and  Clprlana  Andujar  y  Santiago  be  declared  to  be  the  only  heirs  at 
law  of  Carmen  Santiago  y  Mnnlz;  and  that  aU  the  ccnnplalnants  be  declared 
to  be  the  only  heirs  at  law  of  Antonla  Munlz  y  aalarsa." 

Declarations  of  heirship  such  as  the  federal  District  Court  is  thus 
asked  to  make  in  the  case  of  each  of  the  four  mortgagors  above  named 
might  apparently  have  been  made,  upon  their  respective  deaths,  and 
upon  proper  petition  and  proof,  by  the  local  district  court  of  the  last 
domicile,  of  the  decedent,  or  of  the  place  where  her  property  was  sit- 
uated, if  she  left  no  will  or  no  valid  will.  The  provisions  of  the  Porto 
Rico  Revised  Statutes  regarding  them,  in  force  since  March  9,  1S)05, 
are  sections  1558,  1559,  of  the  Compilation  published  by  the  Bureau 
of  Insular  Affairs,  War  Department,  in  1913.  The  alleged  dates  of 
death  of  three  of  said  four  mortgagors  are  subsequent  to  the  enactment 
of  these  provisions.  The  allied  date  of  death  of  one  (Satumina)  is 
April  7,  1891,  at  which  time  Porto  Rico  was  under  Spanish  law, 
which  is  understood,  however,  to  have  had  similar  provisions  upon  the 
subject.  No  application  to  any  local  court  for  any  declaration  of 
heirship  in  either  of  the  four  cases  has  ever  been  made,  so  far  as 
appears. 

It  is  certain  that  no  federal  court  has  original  jurisdiction  of  the  ad- 
ministration of  estates  of  deceased  persons,  such  as  would  bfe  necessary 
for  the  purpose  of  making  such  declarations  of  heirship.  See  Amster- 
dam v.  Puente,  3  P.  R.  Fed.  447;  Aran  v.  Fritze,  Id.  509,  521 ;  Ramos 
V.  Arsuaga,  6  P.  R.  Fed.  85.  Obviously,  therefore,  no  such  court  has 
power  to  make  such  declarations  in  a  case  like  this,  wherein  its  juris- 
diction depends  entirely  on  diverse  citizenship  of  the  opposing  parties, 
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and  involves  no  rights  in  dispute  between  them  in  or  to  the  estates  in 
question. 

The  bill  alleges  the.  death  of  Antonia,  Saturnina,  and  Carmen  San- 
tiago, and  of  Antonia  Muniz,  on  various  dates  after  the  giving  of  the 
mortgage  and  before  the  bill  was  filed.  It  does  not  all^e,  as  to  either 
of  said  perswis  deceased,  whether  she  left  a  will  or  not.  It  alleges  their 
respective  surviving  children  and  only  heirs  at  law  to  be  the  plaintiffs 
named  in  the  above  quotation  from  die  bill.  All  these  allegations  are 
denied  in  the  answer  for  want  of  knowledge  or  information.  Evi- 
dence offered  by  the  plaintiffs,  which  the  defendants  did  not  undertake 
to  contradict,  tended  to  prove  that  the  above-named  four  persons  died 
upon  the  alleged  dates.  If  it  can  be  said  that  there  is  evidence  tending 
to  show  that  Antonia  Muniz  left  no  will,  there  is  certainly  no  evidence 
tending  to  show  whether  the  other  persons  deceased  left  wills  or  not, 
even  if  the  federal  District  Court  could  properly  undertake  to  deter- 
mine whether  they  died  testate  or  intestate! 

As  to  all  the  plaintiffs,  therefore,  except  the  two  survivors  of  the 
original  mortgagors  (Maria  Leonor  and  Florentina  Santiago),  it  may 
weU  be  true,  as  the  defendants  claim,  that  no  rights  in  them  entitling 
them  to  maintain  such  a  bill  as  this  have  been  established.  That,  un- 
der Porto  Rican  law,  rights  in  or  to  real  estate  pass  by  descent,  so  as 
to  vest  in  heirs  at  law  independently  of  any  will  or  declaration  of  heir- 
ship, is  not  made  clear.  The  opinion  of  the  District  Court  suggests  tliis 
question,  but,  without  passing  upon  it,  determines  the  case  on  other 
grounds.  Neither  party  having  satisfied  us  regarding  the  actual  state 
of  Porto  Rican  law  with  reference  to  the  matter,  we  shall  assume, 
without  deciding,  that  all  the  plaintiffs,  without  distinction,  may  have 
rights  entitling  them  to  maintain  such  a  suit  as  the  present,  although 
no  local  court  has  so  declared. 

[2]  2.  All  the  remaining  prayers  for  relief  are  based  on  allegations 
apparently  meant  to  be  understood  as  charging  the  defendant  firm 
with  fraud,  first  in  the  execution  of  the  mortgage,  and  later  in  con- 
nection with  the  proceedings  to  foreclose  it.  The  District  Court  found 
none  of  these  charges  proved,  and  it  is  for  the  appellants  to  satisfy 
us  that  the  evidence  required  a  contrary  finding. 

As  has  been  stated,  there  is  no  attempt  to  deny  that  Delgado's  pow- 
er of  attorney  from  the  mortgagors,  so  far  as  it  was  concerned,  was 
originally  valid,  and  gave  him  the  authority  it  purported  to  give  him. 
The  plaintiffs  put  it  in  evidence.  It  was  executed  before  a  notary  in 
Utuado,  February  25,  1890,  more  than  a  year  before  Delgado  executed 
the  mortgage  on  their  behalf,  which  he  did  before  a  notary  in  Arecibo, 
April  11,  1891.  The  power  of  attorney  expressly  authorized  Delgado, 
among  other  things  "to  constitute,  modify,  and  cancel  mortgages  and 
other  liens."  According  to  the  record,  the  six  persc«is  who  gave  it  "did 
not  sign,  because  they  could  not  do  so,  and  a  witness,  Mayol,  signed  for 
them."  But,  even  if  they  had  undertaken  to  deny  their  due  execution 
of  the  power,  the  fact  that  they  were  unable  to  sign  it  would  be  of  little 
significance  in  a  country  where  such  papers  have  to  be  executed,  as 
this  was,  before  a  notary,  and  to  form  part  of  his  records. 

The  only  allegations  of  fraud  inducing  the  execution  of  the  mort- 
g:age  Are  in  the  folTowing  temls : 
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"That  tbe  Arm  Boses  y  Coiiipania  was  a  very  powerful  and  wealthy  busd- 
ness  house,  doing  a  very  great  business  In  Aredbo  and  a  very  large  proportion 
of  the  business  of  Utuado,  especially  the  production  and  exportation  of  coffee 
and  the  furnishing  of  supplies  to  the  coffee  producers,  and  the  complainants 
were  comparatlvelj'  poor  and  ignorant  people,  owning  a  few  pieces  of  land 
whereon  they  produced  eoBee  and  other  fruits,  and  from  the  sale  of  the 
former,  always  to  (said  firm],  and  consumption  of  the  latter  were  able  to  sup- 
port themselves  and  their  families.  That  [said  tirmj,  taking  advantage  of 
their  Influential  position  in  the  community  and  of  the  ignorance  of  the  com- 
plainants and  their  parents,  Induced  them  falsely  and  fraudulently  through 
and  by  means  of  said  [Delgado],  who  was  in  the  employ  and  under  the  In- 
fluence of  [said  firm  J,  to  execute  the  aforesaid  mortgage  of  their  own  property 
to  secure  a  debt  whlcdi  the  said  firm  alleged  to  be  owed  it  by  Antonio  Santiago 
y  Heredla,"  etc: 

From  the  mortgage  itself,  put  in  evidence  by  the  plaintiffs,  it  ap- 
pears that  the  debt  it  purported  to  secure  was  not  a  debt  claimed  by  the 
firm  to  be  due  it  from  Antqnio  Santiago  y  Heredia,  but  a  debt  claimed 
to  be  due  it  from  the  plaintiffs  themselves  as  his  "successors."  It  re- 
cites that  Delgado  has — 

"arranged  this  day  pursuant  to  a  due  liquidation  the  current  account 
which  the  said  Santiago  estate  owes  to  [said  firm  J,  to  satisfy  the  same  at  a 
certain  date,  with  interest,  by  means  of  a  mortgage  of  the  described  property 
to  respond  for  the  debt  and  the  amounts  determined  -upon  for  unpaM  Interest 
and  costs." 

Also  that  Delgado,  in  the  name  of  his  principals,  as  the  "members 
constituting  the  estate"  of  said  Antonio — 

"recognizes  and  confesses  that  the  latter  are  Joint  debtors  of  [said  flrml.  In 
the  sum  of  2,5.')0  pesos  *  *  *  as  the  balance  of  a  commercial  account 
arranf;ed  on  this  date,  and  obligates  them  to  satisfy  said  amount  on  [March 
28,  1892],  together  with  Interest,"  etc.,  •  •  •  ♦  mortgaging  at  the  same 
time  »  •  •  the  property  •  •  ♦  to  respond  for  the  payment  of  said 
2,560  pesos,  together  with  450  pesos  for  interest  and  500  pesos  for  costs  and 
damages  in  tbe  event  of  Judicial  proceeding." 

That  the  mortgage  itself,  and  not  the  above  allegations  in  the  bill, 
truly  describes  the  debt  it  was  executed  to  secure,  appears  from  ac- 
counts current  on  the  firm's  book.  An  account  with  said  Antonio  be- 
gins in  1886,  and  shows  a  balance  of  3,602.26  pesos  due  from  him  at 
the  end  of  February,  1890.  This  amount  is  charged  under  date  of 
March  1,  1890,  against  his  "succession."  Subsequent  charges  and 
credits  during  subsequent  months  indicate  that  the  "succession"  contin- 
ued to  do  business  with  the  firm  by  sending  it  coffee  from  time  to  time, 
and  by  obtaining  from  it  cash  and  merchandise  at  various  times,  and 
that  as  the  result  of  said  transactions  the  balance  in  the  firm's  favor 
on  April  17,  1891,  was  reduced  to  only  2,512.08  pesos.  Under  that 
date  there  is  credited  to  the  "succession"  2,550  pesos  for  "the  amount 
of  the  mortgage  obligation  which  they  have  constituted  in  our  favor  on 
the  Uth  inst.,"  leaving  37.92  pesos  to  the  "succession's"  credit  in  the 
account  as  thereafter  continued  by  later  charges  and  credits  tmtil  the 
end  of  1897.  There  is  no  suggestion  of  any  complaint  made  at  the 
time  that  the  mortgagors  were  under  no  indebtedness  to  the  firm. 

Nowhere  in  their  bill  do  the  plaintiffs  distinctly  allege  that  the  debt 
which  the  mortgage  purported  to  secure  was  not  in  fact  owing  to  tbe 
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firm  from  the  mortgag^ors.  The  nearest  approach  to  such  an  aDegation 
is  to  the  effect  that — 

"the  owners  aforesaid  of  the  said  property,  Ignoring  their  rights  In  the  mat- 
ter and  thinking  that  they  were  legally  boand  to  satisfy  •  *  •  the  mort- 
gage debt  of  2,550  pesos  with  Interest,  *  *  *  did  completely  satisfy  and 
pay  the  same  in  the  oflice  of  the  said  firm." 

We  find  nothing  in  the  record  amounting  to  proof  that  the  debt  se- 
cured was  not  in  fact  owing,  or  that  in  recognizing  it  as  such  and  ex- 
ecuting the  mortgage  to  secure  it  Delgado  acted  "in  the  employ  or  under 
the  influence  of"  the  firm,  or  otherwise  than  in  good  faith  toward  his 
principals.  Two  items  charged  to  the  "succession"  in  the  account  un- 
der date  of  April  7,  1891,  for, "cash  delivered  to  B.  Delgado,"  amount- 
ing to  302  pesos  in  all,  appear  to  be  mainly  relied  on  in  support  of  these 
charges;  but  no  proof  was  offered  that  the  302  pesos  were  paid  to 
Ueigado  for  other  than  legitimate  purposes,  or  that  the  "succession" 
got  no  benefit  from  the  payments.  The  only  testimony  having  anything 
like  direct  reference  to  Delgado's  doings  in  the  matter  of  the  mortgage  - 
was  in  substance  as  follows:  Diaz,  surviving  husband  of  one  mortga- 
gor (Antonia),  and  father  of  three  of  the  plaintiffs,  said  the  mortgage 
did  not  come  to  his  knowledge  until  some  months  after  it  was  given. 
Florentina,  one  of  the  mortgagors,  and  Andujar,  her  husband,  stated 
that  Delgado  obtained  the  power  of  attorney  for  the  purposes  of  a 
then  pending  lawsuit  wherein  the  heirs  were  interested ;  that  Santia- 
go's widow  shortly  afterward  "became  very  angry,  and  immediately 
caused  the  power  of  attorney  to  be  withdrawn,  because  Delgado  had 
constituted  without  her  consent  a  mortgage  in  favor  of  the  firm." 
Andujar  stated  that  he,  with  two  other  sons-in-law,  went  to  Delgado, 
at  some  time  not  fixed,  who  turned  over  to  them  the  copy  of  the  power 
of  attorney.  But  Andujar  also  stated  on  cross-examination  that  the 
widow  became  "angry,"  because  she  claimed  that  the  true  amount  of 
the  debt  to  the  firm  was  only  1,300  pesos,  which  the  "succession"  could 
have  paid  without  mortgaging  property — a  claim  which  no  evidence 
was  offered  to  support.  Martinez,  keeper  of  the  records  of  the  Arecibo 
district  court,  who.  said  he  had  known  Delgado  for  30  years,  testified 
that  about  the  year  1890  Delgado  "was  engaged  in  securing  lawsuits," 
he  was  "what  we  usually  call  pettifoggers  (pica  pleitos)."  As  all  the 
witnesses  testified  in  person  before  the  District  Judge,  we  cannot  hold 
it  reversible  error  on  his  part  that  he  decHned  to  find  the  defendants 
diarged  with  fraud  in  procuring  the  execution  of  the  mortgage,  upon 
allegations  like  the  above,  unsupported  except  by  evidence  of  the 
above  character,  given  more  than  20  years  after  the  events  to  which  it 
related. 

[3]  The  allegations  of  fraud  practiced  after  the  mortgage  had  been 
given  are  that,  although  the  mortgage  debt  of  2,550  pesos  was  com- 
pletely satisfied  and  paid,  as  above,  and  although  the  owners  of  the 
property — 

'thereupon  requested  from  (said  firm]  a  receipt  In  full  for  the  said  amount 
and  the  corresiwnding  cancellution  of  the  mortgage,  •  •  •  [said  firm]  for 
various  false  and  fraudulent  pretexts  given  by  It  has  ever  failed  to  cancel  the 
same,  and,  on  the  contrary,  have  proceeded  to  foreclose  the  mortgage  as  here- 
after stated." 
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The  allegations  charging  fraud  in  oonnectkm  with  the  foreclosure 

proceedings  are  that  the  owners — 

"were  never  notified  as  to  any  legal  proceedings  wbaterer  established  by 
[said  firm]  against  tbem  for  the  purpose  of  foreclosing  the  mortgage  hereto- 
fore mentioned  and  completely  satisfied  and  paid  as  aforesaid;  that  the 
aforesaid  legal  proceedings  were  falsely  and  fraudulently  pursued  on  the 
part  of  [said  firm]  with  the  object  of  unjustly  and  illegally  deprlring  the 
complainants  of  the  property,  and  that  the  aforesaid  decree  of  foredosore 
and  grant  to  [said  firm]  *  *  *  Is  null  and  void,  and  should  be  so  adjudged 
by  this  court" 

As  to  the  above  allegations  that  the  firm  proceeded  to  foreclose  the 
mortgage,  notwithstanding  it  had  been  paid  in  full,  there  is  no  attempt 
to  show  that  the  firm  received  an3rthing  from  the  mortgagors  before  the 
mortgage  became  due  on  March  28,  1892,  except  a  shipment  of  coffee, 
for  the  proceeds  whereof  the  "succession"  is  credited  on  the  firm's 
books  February  17,  1892,  for  820.59  pesos,  in  the  same  manner  that 
prior  Uke  shipments  had  been  credited.  To  show  that  this  shipment 
was  made  on  account  of  the  mortgage  debt,  .there  is  only  the  testimony 
of  Diaz  and  Andujar.  Neither  undertakes  to  say  that  it  was  so  under- 
stood or  accepted  by  the  firm,  or  that  any  receipt  for  it  was  ever  asked 
or  given.    Of  course,  no  receipt  in  full  could  then  have  been  claimed. 

The  record  of  the  foreclosure  proceedings  shows  that  they  were  be- 
gun by  a  petition  bearing  date  March  21,  1892,  but  in  the  record  thereof 
March  29;  1892,  is  afterwards  recited  as  the  date  of  their  actual  be- 
ginning. Before  anything  except  the  coffee  above  referred  to  was  rer 
ceived  by  the  firm  from  the  "succession,"  the  foreclosure  proceedings 
had  progressed  by  successive  steps  in  April,  June,  and  July,  1892,  to  a 
sale  on  August  19,  1892,  at  which  sale  no  bidders  appeared,  and  which 
was  followed,  February  22, 1893,  by  a  petition  that  the  mortgaged  prop- 
erty be  adjudged  to  the  firm  at  two-thirds  its  appraised  value  of  4,000 
pesos.  The  allegations  that  the  mortgagors  were  without  notice  of 
these  proceedings  are  further  considered  below;  but  it  is  now  to  be 
noticed  that  the  alleged  full  payment  of  the  mortgage  before  foreclo- 
sure, rests  in  addition  to  the  above  coffee  shipment,  upon  two  payments 
of  2,000  and  500  pesos,  respectively,  to  the  firm,  for  which  its  books 
give  credit  to  the  "succession,"  in  the  above  account,  on  March  22, 
1893,  and  November  16,  1893,  respectively — ^both  made  after  the 
mortgaged  property  had  been  offered  at  public  sale,  as  above. 

Diaiz  testified  that  he  made  the  payment  of  2,000  pesos  to  a  repre- 
sentative of  the  firm  in  person,  and  that  the  money  came  from  one 
Ramos,  to  whom  the  "succession"  had  sold  part  of  the  mortgaged  prop- 
erty for  4,200  pesos  in  March,  1893,  with  the  understanding,  according 
to  Andujar  and  Ramos,  that  the  mortgage  should  be  discharged  out  of 
what  Ramos  paid.  But  his  testimony  does  not  go  far  enough  to  prove 
any  understanding  with  the  firm,  as  to  this  payment,  that  it  was  to  be 
then  so  applied,  and  such  an  "understanding  can  hardly  be  presumed,  in 
view  of  the  stage  to  which  the  foreclosure  proceedings  had  then  pro- 
gressed, as  above.  A  fire  in  his  store,  according  to  his  testimony,  has 
since  destroyed  a  receipt  then  given  him. 

Ramos  testified  that  the  later  payment  of  500  pesos  was  made  to 
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the  firm  by  him ;  but  he,  like  Diaz,  fails  to  show  that  what  he  then  paid 
was  to  be  applied  in  reducfion  of  the  mortgage  then  in  process  of  f  ore- 
closurfe.  It  is  to  be  noticed  that,  according  to  Ramos,  the  property  was 
treated  between  him  and  the  "succession,"  in  their  dealings  of  March, 
1893,  as  then  subject  to  a  mor^ge  oi  2,500  pesos,  without  reference 
to  any  reduction  tiiereof  by  the  shipment  of  coffee  now  claimed  to  have 
reduced  it  in  February,  1892,  by  more  than  800  pesos. 

As  to  the  allegations  that  after  the  mortgage  had  been  fully  pjdd, 
a  receipt  in  full  and  cancellation  were  demanded,  but  refused  by  the 
firm  on  "various  false  and  fraudulent  pretexts,"  the  only  evidence  re- 
lied on  in  support  of  them  is  to  the  effect  that  four  or  five  years  later, 
in  1898,  after  the  firm  had  been  for  some  time  in  possession  of  the 
mortgaged  property  under  final  decree  in  the  foreclosure  proceedings, 
Andujar,  Diaz,  and  one,  Serrano  went  to  the  firm  to  find  out  what  Ra- 
mos had  paid  on  account  of  the  properhr;  he  having  demanded  the 
deed  thereof  from  the  "succession."  They  were  shown  the  firm's 
books,  upon  which  there  appeared,  then,  as  now,  the  above  payments 
credited  in  the  account  current.  For  the  status  of  the  mortgaged  prop- 
erty the  firm  referred  them  to  the  record  of  the  foreclosure  proceed- 
ings. We  are  unable  to  say  that  the  District  Court  erred  in  declining 
to  find  these  allegations  of  fraud  sufficiently  supported  by  proof. 

[4]  As  to  the  allegations  that  the  "succession"  had  no  notice  of  the 
foreclosure  proceedings,  the  record  of  said  proceedings  recites  that  on 
April  11,  1^2,  the  mortgaged  property  was  "attached,"  and  EMaz  him- 
self appointed  "trustee"  Siereof ;  an  order  made  therein  April  25, 1892, 
further  recites  that  the  mortgagors  had  interposed  no  opposition ;  and 
a  petition  therein,  dated  June  23,  1892,  purporting  to  have  been  filed  on 
behalf  of  Antonio  Santiago's  widow,  his  then  living  daughters,  and 
Gonzalez,  surviving  husband  of  Saturnina,  who  ha<f  deceased,  recites 
that  they  had  no  opposition  to  offer,  and  names  an  appraiser,  whose 
appointment  they  requested.  This  petition  purports  to  have  been  sign- 
ed at  Utuado  by  Andujar  and  Diaz,  each  "for  myself  and  wife,"  and 
by  Gonzalez.  'The  name  of  Antonia  Muniz  is  signed  by  one  Echevar- 
ria,  one  Rodrigues  signs  "by  request  of  Don  Vicente  Andujar,  Jr., 
and  Dona  Carmen  Santiago,  one  Quinonez  signs  "by  request  of  my 
wife,  Maria  L.  Santiago."  The  or(ier  for  sale  of  the  property  on  Au- 
gust 19,  1892,  made  July  22,  1892,  directed  publication  of  notice  in 
Utuado,  where  the  property  was  situated  and  the  mortgagors  lived. 

[5]  To  overcome  the  presumption  in  favor  of  the  regularity  of  the 
proceedings,  after  more  than  20  years,  in  view  of  what  appears  from  the 
record  thereof,  as  above,  it  is  obvious  that  clear  and  convincing  proof 
was  necessary.  No  one  of  the  surviving  mortgagors  undertook  to 
testify  that  they  never  had  notice  of  the  pendency  of  the  proceedings. 
The  only  testimony  having  any  tendency  whatever  to  show  such  want 
of  notice  was  in  substance  as  follows :  Diaz  denied  that  he  was  appoint- 
ed trustee  in  said  proceedings  in  April,  1892,  as  recited  in  the  record. 
He  asserted  that  his  signature  to  a  certificate  which  recited  his  appoint- 
ment, his  acceptance,  and  that  he  had  been  sworn  to  perform  the  duties 
was  in  fact  made  for  the  purposes  of  a  different  proceeding.  He  did 
not  undertake  to  deny,  however,  that  he  signed  the  petition  of  June 
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23, 1892,  for  the  appointment  of  an  appraiser  on  behalf  of  himself  and 
wife.  Andujar  undertook  to  testify  tiiat  helcnew  nothing  of  this  peti- 
tion and  that  neither  he  nor  his  wife  had  knowledge  of  the  foreclosure 
proceedings.  According  to  his  testimony,  he  did  not  remember  signing 
anything  in  1892,  and  had  only  learned  how  to  sign  within  the  last  three 
years.  We  are  unable  to  hold  that  the  District  Court  erred  in  declin- 
ing to  find  this  evidence  sufficient  to  prove  that  the  foreclosure  pro- 
ceedings were  in  fact  carried  on  without  notice  to  the  mortgagors.  To 
prove  that  they  were  intentionally  so  carried  on  by  the  firm,  with  the 
fraudulent  purpose  of  obtaining  a  decree  without  notice,  as  the  bill 
alleges,  we  find  in  the  record  absolutely  no  evidence  worthy  of  consid- 
eration. 

Following  its  petition  of  February  22,  1893,  that  the  mortgaged  prop- 
erty be  adjudged  to  it,  the  firm  filed  another  petition  November  24, 
1893,  wherein  it  recited  that,  of  the  333  cuerdas  covered  by  the  mort- 
gage, 50  were  claimed  by  third  parties,  and  consented  that  they  be  ex- 
cluded from  the  adjudication  sought.  Alleging  that  the  amount  due  on 
the  mortgage,  with  interest  and  costs,  exceeded  two-thirds  of  the  ap- 
praised value  of  the  propert}',  the  petition  asks  that  the  firm  be  put  in 
possession  of  the  remaining  283  cuerdas  and  that  a  writ  issue  for  that 
purpose.    The  court  so  ordered  November  25,  1893. 

No  further  step  in  the  proceedings  was  taken,  however,  until  August 
14,  1897.  By  a  petition  then  filed,  the  firm,  of  its  own  accord,  so  far 
as  appears,  represented  to  the  court  that  prior  to  the  carrying  out  of 
the  order  of  November  25,  1893,  the  "indebted  estate  had  made  pay- 
ment of  the  greater  part  of  the  credit,"  leaving  a  balance  of  894.95  pe- 
sos due,  with  interest  and  costs.  It  asked  the  court,  in  view  of  this,, 
to  adjudge  to  the  firm  and  put  it  in  possession  of  only  "a  sufficient  num- 
ber of  cuerdas"  out  of  the  283,  to  cover  what  so  remained  due.  An 
order  to  that  effect,  made  October  7,  1897,  recited  that  the  petition 
"was  announced  in  open  court  to  the  defendant  estate."  On  a  subse- 
quent petition  for  the  appointment  of  a  surveyor  to  "make  the  segrega- 
tion of  the  property  under  the  attachment,  and  fix  its  metes  and 
bounds,"  the  court  made  such  an  appointment,  January  20, 1898,  follow- 
ing an  order  for  notice  to  the  parties  and  a  recital  that  the  defendant 
failed  to  appear.  By  another  order,  made  the  same  day,  132.04  cuerdas 
were  adjudicated  to  the  firm  out  of  the  283  referred  to  in  former  or- 
ders. A  subsequent  "act  of  possession"  certifies  that  on  March  4, 
1898,  an  officer  of  the  court  gave  possession  in  pursuance  of  said  order 
to  a  representative  of  the  firm  of  a  parcel  of  land  bounded  according 
to  an  accompanying  report  of  the  designated  surveyor.  This  is  the 
land  involved  in  the  present  suit.  A  certificate  of  the  proceedings,  re- 
citing that  they  had  been  upon  due  notice,  was  duly  registered  in  July, 
1898. 

There  is  testimony  in  the  record,  from  Ramos,  that  he  was  in  occupa- 
tion of  the  mortgaged  property  in  March,  1898,  would  h^ve  known  i' 
if  possession  had  been  taken  as  this  "act  of  possession"  recites,  and 
that  he  never  saw  there  the  officer  or  the  representative  of  the  firm 
mentioned  in  said  act.  Except  as  already  stated,  there  was  no  evi- 
dence before  the  District  Court  tending  to  contradict  the  recitals  in 
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the  foreclosure  proceedings  relatiDg  to  the  steps  taken  therein  in  1897 
and  1898.  It  was  argued  that  894.95  pesos,  with  interest  and  costs,  was 
not  in  fact  due  the  firm  in  August,  1897 ;  but  we  cannot  hold  that  the 
evidence  before  the  EHstrict  Court  required  such  a  conclusion,  against 
the  findings  of  the  local  court,  as  shown  by  the  record  of  its  proceedings 
at  the  time.  That  the  firm  voluntarily  relinquished  its  claim  to  more 
than  half  the  property  covered  by  its  mortgage  obviously  tends  to  n^a- 
tive  the  charge  that  it  was  acting  oppressively,  or  carrying  out  a  scheme 
to  defraud  the  mortgagors.  The  arguments  to  that  eifcct  in  the  ap- 
pellant's brief  seem  to  us  based  mainly  upon  epithets  and  accusations 
unjustified  by  any  proof  to  be  found  in  the  record. 

All  the  above  proceedings,  resulting  in  possession  taken  by  the  firm 
under  Judicial  order,  were  had  while  Porto  Rico  was  Spanish  terri- 
tory and  under  the  Spanish  law  then  prevailing  therein.  After  said 
possession  was  acquired  in  1898,  there  was  no  attempt  to  dispute  or 
disturb  it  until  this  suit  was  brought  in  May,  1913.  Ramos  occupied 
the  property  under  lease  from  the  firm  during  part  of  1900  and  1901, 
but  the  evidence  regarding  the  dealings  between  him  and  the  firm  in 
the  matter  of  this  lease  has  no  tendency,  so  far  as  we  can  see,  to  assist 
the  plaintiffs  contentions  above  considered.  The  liquidation  of  the 
firm's  affairs  in  1909,  whereby  the  property  came  into  possession  of 
the  three  defendants  above  named,  took  place  meanwhile,  four  years 
before  this  suit  was  begun. 

We  find  no  error  in  the  refusal  of  the  District  Court  to  hold  the 
foreclosure  proceedings  void  whether  for  want  of  notice  or  otherwise. 

[I]  3.  The  defendants  pleaded,  in  answer  to  the  bill,  that  the  plain- 
tiflfs'  cause  of  action  was  barred  Ijy  certain  provisions  of  Porto  Rican 
law ;  also  that  by  their  undisturbed  possession  since  1898  they  had  ac- 
quired a  title  by  prescription,  which  it  was  too  late  to  dispute  in  1913. 
Since  the  plaintiffs'  suit  was  not  brought  in  any  local  court,  nor  accord- 
ing to  the  forms  peculiar  to  the  local  laws,  there  is  difficulty  in  directly 
applying  to  it  the  terms  of  any  section  cited  from  the  Civil  Code  or  the 
Mortgage  Law.  If  the  suit  is,  in  substance,  an  "action  for  nullity"  of  a 
contract,  such  as  is  to  "last  four  years,"  according  to  section  1268 
of  the  Code,  the  time  for  bringing  it,  of  course,  expired  long  before 
1913,  as  remarked  in  the  opinion  of  the  District  Court.  In  Henna  et 
al.  V.  Sauri  et  al..  237  Fed.  145,  —  C.  C.  A.  — ,  before  this  court 
in  1916,  a  suit  in  the  courts  of  Porto  Rico,  similar  in  nature  to  this, 
was  held  by  those  courts  not  "prescribed"  until  after  fifteen  years  had 
expired — 3.  ruling  not  appealed  from,  and  according  to  which,  if  here 
applied,  the  plaintiffs'  claims  became  barred  by  March,  1913,  at  the 
latest.  By  section  1858  of  the  Civil  Code,  the  rights  of  the  firm  to  the 
property  in  question  would  become  established  by  prescription  after 
their  possession  had  continued  for  ten  years,  i.  e.,  in  1908 ;  the  plain- 
tiffs being  during  that  entire  period  all  "present"  in  Porto  Rico,  so 
far  as  appears.  The  District  Court  regarded  the  firm's  ri^jhts  as  so 
established.  The  plaintiffs  invoke  section  1864  of  the  Code,  accord- 
ing to  which  "real  actions"  do  not  prescribe  until  after  thirty  years; 
but,  in  view  of  section  1858,  this  rule  is  applicable  only  when  want  of 
gor>d  faith  appears  on  the  defendant's  part,  which,  as  above  held,  can- 
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not  be  said  in  this  case.  In  view  of  the  uncertainty  as  to  the  proper 
application  of  the  local  law  relating  to  these  questions,  we  have  prefer- 
red to  examine  fully  the  evidence  concerning  the  plaintiffs'  allegations, 
rather  than  to  dispose  of  them  by  any  ruling  that  their  right  to  make 
them  had  expired  by  limitation. 

[7]  4.  Certain  grounds  upon  which  one  of  the  plaintiffs,  Beatriz 
Gonzalez  y  Santiago,  denies  the  validity  of  the  mortgage  as  to  her, 
remain  to  be  considered. 

Bom  February  28,  1891,  she  claims  to  be  the  only  surviving  child 
of  Satumina,  the  daughter  of  Antonio  Santiago,  whose  death  occurred, 
according  to  the  bill,  at  Utuado,  on  April  7,  1891,  four  days  before  the 
date  of  the  mortgage  executed  as  above  under  his  power  of  attorney  by 
Delgado  at  Arecibo.  Of  amy  authority  to  represent  her  mother  he  had 
been,  as  she  contends,  necessarily  deprived  before  the  mortgage  was 
executed. 

Her  objection  to  the  validity  of  the.  mortgage,  though  available  ever 
since  its  execution,  is  one  never  raised  or  suggested  until  the  present 
bill  was  filed  22  years  later,  21  years  after  the  foreclosure  proceedings 
began,  and  more  than  15  years  after  their  termination.  She  attained 
majority  February  28,  1912,  more  than  a  year  before  the  bill  was  filed. 
Her  father,  Atanacio  Gonzalez,  was  one  of  the  signers  of  the  petition 
above  mentioned,  filed  June  23,  1892,  in  the  foreclosure  proceedings — 
"in  his  capacity,"  it  is  therein  recited,  "as  father  of  the  sole  and  only 
heir  of  [her  mother],  named  Beatriz,  a  minor,  and  therefore  her  legal 
representative."  There  has  been  no  attempt  to  deny  that  he  did  so 
sign,  or  to  show  that  he  did  not  continue  to  be  his  daughter's  legal  rep- 
resentative, throughout  her  minority. 

In  view  of  all  the  above,  we  find  no  error  In  the  conclusions  of  the 
District  Court,  referring  to  section  1640  of  the  present  Civil  Code, 
identical  in  terms  with  article  1738  of  the  Spanish  Civil  Code,  in  force 
at  the  time,  that  the  mortgage  cannot  now  be  avoided  by  mere  proof  of 
the  date  of  her  mother's  death,  without  evidence  charging  Delgadp  or 
the  firm  with  knowledge  on  April  11,  1891,  that  said  death  had  oc- 
curred. 

All  the  assignments  of  error  are  in  effect  disposed  of  by  what  has 
been  said  above. 

The  decree  of  the  District  Court  dismissing  the  bill,  with  costs,  is 
affirmed,  and  the  appellees  recover  their  costs  of  appeal. 
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PEICB  T.  WAIiLACB.* 
(Circuit  Coort  of  Appeals,  Ninth  Circuit    May  14,  1917.) 
No.  2849. 

1.  Trusts  «=»44(3) — WitM  «=5>58(2)— Aqbeembrts  to  Devise  ob  Bequeath — 

SUTFICIENCT   OT  EVIDENCE. 

Agreements  whereby  a  trust  Is  created,  or  whereby  one  agrees  to  leave 
a  child's  share  of  his  estate  to  another,  thoagh  not  legally  adopted,  or  to 
leave  all  of  his  property  to  another,  will  not  be  enforced  In  equity,  un- 
less It  Is  clearly  and  satisfactorily  shown  that  the  agreement  relied  on 
was  made,  that  It  was  clear  and  speclflc  In  Its  terms,  and  that  by  en- 
forcing It  the  true  Intent  of  the  parties  la  being  carried  out. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  |  68;  Wills,  Cent 
Dig.  i  165.] 

2.  Tbustb  «=s>44(1>— Wiuub  «s»58(2) — ^Agbkemxktb  to  Devise  ob  Bequeath — 

8UFFICIENOT  of  EVIDiBNOE. 

Evidence  held  InsufBdent  to  establish  an  alleged  agreement  by  plain- 
tifT's  st^father  that  if  she  would  give  up  and  procure  a  divorce  from  her 
husband,  and  live  with  him,  he  would  leave  her  a  specified  share  of  his 
property,  or  an  agreement  by  the  stepfather's  second  wife,  after  his 
death,  to  h61d  such  share  of  the  estate  in  trust  for  plaintiff. 

[Kd.  Note.— For  other  oases,  see  Trusts,  Cent.  Dig.  f  06;  Wills,  Cent 
Dig.  i  165.] 

B.  Trial  ®=>397(4) — Decision — Applicabiutt  to  Issues. 

Error  cannot  be  predicated  upon  the  refusal  of  the  court  to  make  a 
decision  on  an  Issue  not  tried. 
[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent  Dig.  8  943.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Charles  E.  Wolverton,  Judge. 

Suit  by  Elizabeth  M.  Price  against  Marie  Dewey  Wallace.  From  a 
decree  dismissing  the  bill  (224  Fed.  576),  plaintiff  appeals.    Affirmed. 

This  is  a  suit  to  have  Marie  Dewey  Wallace,  the  appellee,  adjudged  a  trus- 
tee for  the  benefit  of  the  c(«it>lainant,  aiq>ellant  Elizabeth  N.  Price,  and  her 
cliildren,  with  respect  to  a  two-thirds  interest  in  the  propeirty  of  the  estate  of 
Peter  B,  Smith,  deceased,  and  for  an  accounting  and  general  relief.  The  sub- 
stance of  the  complaint  is:  That  complainant  lived  with  Peter  B.  Smith,  her 
stepfather,  and  her  mother  in  Minneapcdls,  and  adopted  the  name  of  Smith, 
and  was  regarded  and  treated  by  her  stepfather  as  if  she  was  his  own  daugh- 
ter, and  that  she  was  told  by  him  that  he  wished  her  to  regard  him  as  her 
own  father,  and  that  as  his  daughter  she  should  be  well  provided  for ;  tbat  in 
February,  1899,  with  the  knowledge  and  approval  of  her  stepfather,  she  mar- 
ried Dr.  MacLean,  a  surgeon  in  the  Army,  and  thereafter  had  two  children; 
that  about  1900  her  mother  was  ill,  and  that  her  st^father  urged  Dr.  Mac- 
Ijean  to  resign  from  the  Army  and  to  return  to  M&nneapolis,  so  that  complain- 
ant could  be  with  her  invalid  mother;  that  Dr.  MacLean  resigned,  and  with  his 
family  returned  to  Minneapolis  just  before  the  death  of  Mrs.  Smith  in  June, 
1900:  that  complainant  remained  In  Mimieapolls  and  made  her  home  with  her 
stepfather,  who  told  her  that  he  wished  her  and  her  family  to  live  with  him 
(during  the  remainder  of  Us  life;  tbat  about  October,  1900,  Dr.  MlacLean  be- 
came involved  in  some  trouble  and  left  Minneapolis;  that  com.plalnant  wished 
to  go  with  him,  but  that  her  stepfather  advised  against  her  continuing  to  live 
with  Dr.  MacLean  and  urged  her  to  bring  suit  for  divorce;  that  in  1901,  yield- 
ing to  the  wishes  of  her  st^father,  she  was  granted  a  divorce  in  Minnesota 
and  was  awarded  the  custody  of  her  children;  that  in  Octobn,  1900,  when  Dr. 
MacLean  had  his  trouble,  and  before  and  after  his  departure  from  Mlnne- 

^s>Tot  other  cases  lae  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
'Rehearing  denied  October  8,  191T. 
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sota,  her  stepfathar  entered  Into  an  agreen^nt  with  her  to  the  effect  that,  If 
she  would  remain  at  his  home  with  her  children,  and  treat  and  regard  him  as 
her  own  father,  and  care  for  him  and  take  charge  of  his  household  as  though 
she  were  has  own  daughter,  he  (Smith)  would  support  the  complainant  as 
if  she  were  bis  own  daughter,  and  as  if  her  children  were  his  own  grand- 
■children,  and  that  he  would  will  to  the  complainant,  for  herself  and  children, 
all  the  property  that  he  might  at  the  time  of  his  death  own ;  and  that  if  she 
refused  to  do  this  and  i)erslsted  in  following  Dr.  MacLean,  he  (Smith)  would 
leave  no  property  to  them  and  would  hare  nothing  to  do  with  them. 

Complainant  says  that,  having  great  respect  for  her  stepfather,  and  believ- 
ing that  Dr.  MacLean  had  made  it  improper  for  her  to  live  with  him  again, 
«he  agreed  to  the  proposal  of  her  stepfather ;  that  after  making  the  agreement 
in  October,  1900,  she  performed  all  the  obligations  Imposed  upon  her,  and  re- 
mained with  Mr.  Smith,  and  was  maintained  and  supported  by  him;  that  In 
February,  1902,  Mr.  Smith  told  her  he  intended  to  marry  Marie  Wallace,  de- 
fendant herein,  and  said  that.  Inasmuch  as  his  new  wife  would  relieve  the 
complainant  of  the  care  of  his  household  and  of  the  service  to  him  under  the 
agreement,  and  that  inasmuch  as  he  desired  complainant  to  travel,  he  desired 
the  agreement  which  had  been  nmde  as  hereinbefore  described  to  be  modified 
with  respect  to  his  promise  to  will  all  his  property  at  his  death  to  the  com- 
plainant and  her  children,  so  as  to  leave  to  the  complainant,  for  herself  and 
her  two  children,  two-thirds  of  the  property  which  he  might  own  at  his  death, 
one-third  to  the  complainant  for  her  own  separate  use,  and  one-third  to  the 
complainant  for  the  use  of  her  children,  and  one-third  to  the  defendant  whom 
he  proposed  to  marry.  Plaintiff  alleges  that  the  ntodificaticKi  was  assented  to, 
and  that  in  consideration  of  the  performance  of  the  contract  np  to  that  time, 
and  of  the  plaintiffs  promise  to  continue  the  performance  of  the  contract,  as 
modifled,  it  was  agreed  that  Smith  would  leave  to  the  complainant,  for  herself 
and  the  children,  two-thirds  of  the  property  which  he  might  own,  and  that 
thereafter  complainant  continued  living  with  her  stepfather  as  his  own  daugh- 
ter, and  performed  all  her  duties  to  him  under  the  contract,  as  so  modified,  as 
long  as  he  permitted  her  to  do  so.  It  is  alleged  that  Mr.  Smith  married  the 
defendant  in  May,  1902,  and  that  complainant  and  her  children  lived  with  Mr. 
and  Mrs.  Smith  for  about  15  months  after  the  nmrrlage,  except  for  a  short 
time,  when  plaintiff  Joined  a  chorus  in  an  operatic  company ;  that  In  August  or 
September,  1903,  defendant  being  annoyed  by  the  presence  of  complainant  and 
her  children  in  the  household,  she  was  sent  by  Mr.  Smith  to  California  and 
there  supported  l>y  Mr.  Smith;  that  in  August,  1905,  she  married  E3.  J.  Price 
in  California,  and  was  deserted  by  him  abont  1907,  and  that  Price  died  in 
1914;  that  Mr.  Smith  died  in  August,  1907,  and  that  thereafter  complainant 
went  to  Minneapolis  with  her  children  and  has  earned  her  own  living  since: 
that  in  January,  1906,  Mr.  Sniith  made  a  will  leaving  all  of  his  property  to 
the  defendant;  that,  within  a  few  days  after  Mr.  Smith  died,  complainant  had 
a  conference  with  the  defendant,  who  told  complainant  of  the  agrreement  and 
modified  agreement  made  between  her  husband  and  complainant,  and  told  her 
that  It  had  been  understood  and  agreed  between  Mr.  Smith  and  herself  that, 
if  he  would  leave  his  property  to  Her,  the  defendant,  as  a  protection  against 
possible  dissipation  by  the  husband  of  this  complainant,  that  the  defendant 
should  hold  two-thirds  in  trust  for  complainant  and  her  children,  and  account 
therefor,  and  in  due  time  turn  it  over  to  the  complainant  in  accordance  with 
the  asrreement  and  modified  agreement;  that  complainant  urged. the  wisdom  of 
employing  counsel,  but  that  defendant  dissuaded  her  from  doing  so,  and  told 
her  that  she  understood  the  agreement  and  modified  agreement,  and  Intended 
to  carry  out  the  same,  and  pronrised  that  If  complainant  wonld  not  consult 
«  lawyer  and  take  steps  to  enforce  the  agreement,  or  make  appearance  at  the 
probate  proceedings  of  the  will,  and  make  no  claim  by  reason  of  the  agree- 
ment, and  would  allow  distribution  of  the  estate  to  defendant  as  the  sole 
legatee,  defendant  would  respect  and  recognize  complainant's  rights,  and 
would  take  the  property  in  her  own  name,  but  would  hold  two-thltds  in 
trust,  and  charged  and  impressed  with  a  trust  in  favor  of  Uie  complaln- 
tint,  and  would  account  and  live  up  to  the  alleged  agreement.  Complain- 
ant says  that,  relying  apon  the  promises,  she  made  no  assertion  of  her  rights 
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and  permitted  the  defendant  to  receive  all  pn^terty  In  ber  own  name,  end  that 
defendant  refuses  to  account  or  to  turn  over. 

The  ansFwer  denies  all  the  allegations  with  respect  to  the  agreements  as 
alleged.  After  trial  the  District  Ckmrt  dismissed  the  coniplalni;  and  plaintiff 
appeals. 

William  H.  Hallatn,  of  Portland,  Or.,  for  appellant. 
Wood,  Montague  &  Hunt  and  Erskine  Wood,  all  of  Portland,  Or., 
and  H.  V.  Mercer,  of  Minneapolis,  Minn.,  for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  Dis- 
trict Court  in  a  well-considered  opinion  has  carefully  stated  the  issues 
and  with  considerable  detail  quoted  from  and  analyzed  the  material 
evidence  introduced  upon  the  trial.  Price  v.  Wallace,  224  Fed.  576. 
There  is,  therefore,  no  necessity  for  us  to  restate  the  testimony  at  any 
len^h,  and  we  shall  not  attempt  to  do  so.  The  legal  questions  involv- 
ed m  the  merits  of  the  appeal  are  simple,  and  to  the  end  that  our  review 
may  go  directly  to  the. points  affecting  the  merits,  we  will  dispose  of 
the  questions  of  practice  submitted  by  appellee  by  formally  overruling 
the  objections  to  the  assignment  of  errors  and  denying  the  motion  to 
dismiss  the  appeal. 

In  very  general  language  appellant  assigned  error  because  the  Court 
denied  the  relief  plaintiff  prayed  for.  But  in  the  brief  filed  by  her 
counsel  she  states  her  position  to  be  that  a  trust  was  constructed  up- 
on foundations  stated  substantially  as  follows:  (1)  Smith's  agreement 
with  the  complainant  after  he  expelled  the  husband  and  father,  which 
agreement  was  modified  when  Smith  engaged  to  marry  the  defendant  ; 

(2)  upon  a  "correlative  stipulation  between  Smith  and  the  defendant" ; 

(3)  upon  the  ground  of  "equitable  adoption";  and  (4)  because  of 
"Smith's  total  commitment,"  by  reason  of  which  equity  will  coiApel  the 
enforcement  of  the  stand  he  took. 

[1]  We  need  not  discuss  the  rule,  thoroughly  well  established  as  it 
is,  that  a  trust  may  be  created  and  enforced  where  a  filial  relationship 
is  actually  assumed,  or  that  a  man  may  make  a  contract  whereby  he 
agrees  to  leave  to  one,  even  though  she  has  not  been  legally  adopted, 
a  child's  share  of  his  estate  at  his  death,  and  that  services  and  com- 
panionship will  constitute  valuable  consideration  for  the  promise  of 
the  man.  Healey  v.  Simpson,  113  Mo.  340,  20  S.  W.  881.  Nor  will 
we  question  the  doctrine  that  a  contract  in  parol  may  be  made  under 
which  one  may  leave  all  his  property  to  another,  if  she  would  leave 
her  home  and  thereafter  live  with  him  and  care  for  him.  Owen  v. 
McNally,  113  Cal.  444,  45  Pac.  710,  33  L.  R.  A.  369.  But  the  authori- 
ties in  support  of  the  rule  that  equity  will  enforce  such  agreements  are 
in  accord  in  holding  that  the  courts  will  not  aid,  unless  it  is  clearly 
and  satisfactorily  shown  that  the  agreement  relied  on  was.  made,  that 
it  was  clear  and  specific  in  its  terms,  and  that  by  enforcing  it  the  true 
intent  of  the  parties  is  being  carried  out  Rogers  v.  Schlotterback, 
167  Cal.  35,  138  Pac.  728. 

It  was  evidently  upon  this  theory  that  the  judge  of  the  District  Court 
proceeded,  and  after  stating  the  facts  and  quoting  verbatim  important 
parts  of  the  testimony  of  complainant  and  of  her  witnesses,  said: 


Digitized  by 


Google 


224  242  FBDBBAL  BBPOBTEB 

"Upon  the  whole,  It  to  dear  to  my  mind  that  the  plaintiff  has  failed  to 
establish,  either  the  allied  firtst  or  the  modlhed  agreemoit  by  snch  dear 
and  oonvlndDK  proof  as  la  required  for  the  substantiation  of  parol  agreements 
of  the  kind.  And  as  to  the  alleged  tmst  agreement  with  the  defendant,  tne 
dear  preponderance  of  the  evidence  la  against  the  plalntUTB  contention." 

[2]  It  being,  therefore,  in  respect  to  the  existence  of  the  agreements 
or  arrangements,  original  and  modified,  relied  upon,  that  appellant  fail- 
ed in  the  court  below,  we  have  given  very  careful  attention  to  the  evi- 
dence bearing  upon  that  same  fundamental  ground,  and  in  doing  so 
have  weighed  the  evidence  of  Mrs.  Price  and  considered  it  by  itself,  as 
well  as  in  connection  with  the  other  evidence  offered  by  her,  and  with 
the  acts  and  expressions  by  letters  and  otherwise  of  Mr.  Smith,  and 
with  the  evidence  introduced  by  the  defendant,  including  that  of  Mrs. 
Wallace  herself,  and  of  Mrs.  Jessie  Carey  Smith.  Extended  quotations 
from  the  record  would  but  serve  to  affirm  the  views  of  the  District 
Court.  The  direct  testimony  of  the  plaintiff,  to  the  effect  that  Mr. 
Smith  told  her  that,  if  she  would  give  up  her  husband,  everything  that 
he  had  would  be  hers,  and  that  she  finally  assented  and  told  her  step- 
father to  "go  ahead  and  get  the  divorce,"  is  very  much  weakened  by  her 
further  testimony  that  before  the  divorce  was  applied  for  she  came  to 
the  conclusion  that  her  husband  could  not  support  her.  Nor  can  we 
sustain  the  conclusion  that  plaintiff  was  impelled  to  sue  for  divorce  un- 
der any  agreement,  made  in  1900  or  1901,  that  Mr.  Smith  would  leave 
his  property  to  her.  The  circumstances  developed,  when  considered 
with  the  testimony  of  Jessie  Carey  Smith,  show  that  the  plaintiff's 
reason  for  suing  for  divorce  was  because  her  husband  was  in  trouble 
again,  and  had  been  in  prison  after  he  left  Minneapolis,  and  was  re- 
garded by  plaintiff  as  unworthy. 

We  cannot  disturb  the  conclusion  of  the  District  Court  that  no  trust 
relationship  between  Mrs.  Price  and  Mrs.  Wallace  was  established. 
The  positive  denial  by  defendant  of  the  statement  of  the  plaintiff 
that  there  was  a  conversation  between  them  at  Minneapolis,  after  the 
death  of  Smith,  wherein  defendant  said  that  she  would  carry  out  the 
so-called  modified  agreement,  which  Mrs.  Price  ^said  was  made  with 
her  stepfather,  is  supported  Ijy  many  significant  circumstances.  For 
instance,  there  is  the  evidence  that,  before  plaintiff  married  Price, 
Smith  consulted  plaintiff's  own  father  about  what  was  best  for  the 
plaintiff  and  her  children,  and  had  an  understanding  with  him  that 
each  would  contribute  $50  a  month  toward  the  support  of  the  family 
in  California,  and  that  Smith  did  contribute  to  her  support  until 
she  married  Price,  when  he  reduced  his  contribtuion  to  what  he 
thought  would  help  maintain  plaintiff's  children.  The  letter  (quoted  in 
the  opinion  of  the  District  Court)  of  Smith  to  Wright,  the  uncle  of  ap- 
pellant by  marriage,  in  February,  1903,  is  also  worthy  of  special  men- 
tion. There  is  also  the  evidence  of  Mr.  Lauderdale,  a  close  friend  of 
Smith,  that  Smith  said  he  was  displeased  with  plaintiff  and  intended  to 
stop  helping  her,  but  would  continue  to  do  something  for  the  children 
as  long  as  they  were  in  his  home. 

[3]  As  there  was  no  issue  tried  of  a  legal  adoption,  or  daim  of  right 
by  inheritance  as  an  adopted  child,  no  error  can  be  predicated  upon  the 
refusal  of  the  court  to  make  decision  thereon. 


Digitized  by 


Google 


XS  BB  SEWABS  DBEDOING  OO.  225 

In  conclusion,  our  opinion  is  that  plaintiff  has  failed  to  demonstrate 
that  the  District  Court  erred  in  its,  decision.  Study  of  the  record  hn- 
presses  upon  us  that  there  is  a  lack  of  strength  in  plaintiff's  case  upon 
the  most  essential  issue.  We  must  therefore  hold  that  it  would  be 
unjust  to  decree  that  Mr.  Smith  did  not  have  the  power  to  do  with 
his  property  what  he  wished  when  be  made  the  will  in  favor  of  the 
defendant. 

The  decree  is  affirmed. 


In  re  SEWARD  DREDGING  Oa 

Appeal  of  SANDS. 

(Gircoit  CkHUt  of  Appeals,  Second  Ciicult.    April  10,  1817.) 

Na219. 

1.  Bankbuptot  «=9l51— Txtlk  Acquibbd  bt  Tbtjstek. 

Under  Bankruptcy  Act  July  1,  1898,  c.  641,  {  47a  Ci),  SO  Stat.  687,  a» 
amended  by  Act  June  25,  1910,  c  412,  S  S,  86  Stat  840  <Coinp.  St.  1916,  { 
9631),  proYldlng  that  trustees  in  bankruptcy,  as  to  property  In  the  cus- 
tody or  coming  into  the  custody  of  the  bankruptcy  court,  shall  be  deemed 
rested  with  all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a 
Uen  by  legal  or  equitable  proceedings,  trustees  are  not  purchasers  for 
value,  nor  have  they  the  rights  of  creditors  holding  liens  other  than 
creditors  of  the  bankrupt 

{Ed.  Mote. — IV>r  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  198,  239.] 

2.  BAIfKBTTPTCT    «=>151 — TmX    ACQTTiaCD    BT    TBUBISK. 

Under  Bankruptcy  Act,  i  47a  (2),  as  amended  by  Act  June  26,  1910,  i 
&,  a  trustee  has  the  rights  of  the  bankrupt  and  the  rights  of  a  creditor 
holding  a  Uen  by  legal  or  equitable  proceedings,  and,  it  these  rights  are 
antagonistic,  he  can  take  his  choice. 

[Ed.  Kote. — lV>r  other  cases,  see  Bankniptcy,  Cent  Dig.  H  198,  239.J 

8.  Mines  and  Mihkbals  <8sa5&»AaBEEimnTB  fob  Wobkino— Natubb. 

Under  a  contract  between  the  owner  of  a  placer  minlns  claim  and  E., 
E.  was  to  take  possession  of  the  mine,  furnish  machinery,  and  material 
to  work  it,  and  at  the  eaad  of  the  first  summer's  worli.  be  was  to  have 
the  option  of  continuing  operations  on  a  royalty  basis;  but  if  be  did 
not  exercise  this  option,  he  was  to  be  paid,  the  difference  between  the 
cost  of  bis  plant  and  the  cost  ot  operation  and  the  value  of  the  gold 
obtained  by  him,  whereupon  all  of  his  improvements  on  the  property  were 
to  become  and  remain  the  property  "of  the  mine  owners.  Held,  that  this 
contract  was  not  a  conveyance,  nor  a  lease,  but  a  m«:e  license. 

[Ed.  Note. — ^For  other  cases,  see  lAines  and  Minerals,  Cent  Dl|<.  1 106^] 

4.  Sales  «=)454 — Condjtionaj.  Saubs — Natube  or  Tbansaction. 

So  much  of  the  contract  as  provided  the  manner  in  which  the  mine 
owner  was  to  become  the  owner  of  E.'s  plant  constituted  an  agreement 
for  conditional  sale,  ■  a  system  of  transferring  property  unobjectionable 
at  common  law,  and  explicitly  recognized  by  Uniform  Sales  Act  Alaska 
(Sess.  Laws  1913,  c.  66)  i§  1,  20,  providing  that  a  contract  to  sell  or  a  sale 
may  be  absolute  or  conditional,  and  that  the  seller  may  reserve  the  rtglit 
ot  possession  or  property  until  certain  conditions  have  been  fulfilled,  not- 
withstanding delivery  to  the  buyer,  or  to  a  carrier  or  other  bailee  for 
transmission  to  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  1324,  1325,  1S3», 
1834.] 

A=9For  other  cases'  see  same  topic  A  KET-NUHBER  in  all  Kej-Numbered  Digests  A  Indezet 
242  F.— 15 
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a.  Sales  <e=a473(^ — ^Vendor  and  Pubchabeb  «=>238 — FAn.tnt9t  to  Bboord  Iii- 

STBT7KKNT. 

Sudi  contract,  not  being  a  conveyance,  was  not  required  to  be  record- 
ed by  Civ.  Code  Alaska,  |  98,  making  conv^ances  of  real  property  not 
filed  tor  record  void  against  subsequent  purcbasers  In  good  faith,  and, 
regarded  as  an  agreement  for  conditional  sale,  It  was  not  capable  of  being 
recorded;  no  statute  requiring  or  permitting  tbe  recording  thereof. 

[Ed.  Note. — For  otber  cases,  see  Sales,  Cent  Dig.  {  1384;  Vendor  and 
Purchaser,  Cent  Dig.  ig  583-566.] 

8.  CoDBTs    €=3359 — Following    Ixioai.    Law — CoKmsvcnov  '  of    Stahttes 
Adopted  from  Otbeb  States. 

In  construing  the  statutes  of  Alaska,  transplanted  from  Oregon,  the 
Oregon  decisions,  unless  departed  from  by  Alaska  Judgments,  are  to  be 
considered  as  local  la^. 

[Ed.  Note. — For  otber  c^ses,  see  Courts,  C«it.  Dig.  H  93&-e4&.] 

7.  Courts  €=s>36C(18) — Followino  State  Decisions — Lienb. 

In  mattet«  of  Uea,  tbe  local  law  as  shown  by  dedstons,  is  oonitrolling 
in  federal  courts,  provided  it  can  \>e  ascertained  with  sulUcient  clearness 
from  the  declsi(ms  of  the  local  courts  of  last  resort;  but  otherwise  the 
federal  courts  will  form  their  own  Judgment^ 

8.  Fixtures   «=»22 — CHATiBxa  Sold  CoMDmONAii.T. 

A  vendor  by  conditional  sale,  or  other  legal  device  for  retaining  title 
until  payment  Is  made,  may,  even  under  an  agreement  entirely  lawful 
per  se,  permit  hla  chattels  to  become  so  thoroughly  a  part  of  real  prop- 
erty that  they  can  no  longer  be  severed  therefrom,  whereupon  they  become 
part  of  tbe  realty. 

tB3d.  Note. — For  otber  cases,  see  Fixtures,  Cent  Dig.  f  57.] 

9.  Fixtures  «=>22 — Chattels  Sold  Conditionally. 

Where  a  combustion  engine,  bolted  to  a  concrete  bed,  and  other  fixtures, 
forming  part  of  mining  plant  and  placed  upon  a  mining  <dalm  under  a 
contract  amounting  to  a  conditional  sale,  were  easUy  removable  by,  at 
most,  loosening  certain  bolts,  and  sudi  removal  would  neither  tojure  nor 
destroy  the  realty,  nor  destroy  or  necessarily  Injure  the  chattels,  they 
were  not  a  part  of  the  realty,  under  Oregon  decisions. 

[Ed.  Note. — For  other  caMa,  see  Fixtures,  Gent  Dig.  J  67.1 

10.  BANKRtnPTCT    *=»140{1) — PBOPIBXr   ytSTED    IN    TRXTBTEE — ^PROPKBTT    CON- 

DITIONALLY Sold. 

Chattels,  forming  part  of  a  mining  plant  -  placed  oa  a  mining  dalm 
under  a  contract  amounting  to  a  conditional  sale,  and  not  so  attached  to 
the  realty  as  to  become  a  part  thereof,  did  not  pass  to  the  trustee  in 
bankruptcy  of  the  mine  owner,  under  Bankruptcy  Act  g  47a  (2),  as  amend- 
ed by  Act  June  26,  1910,  {  8,  and  Oomp.  Laws  Alaska  1913,  t  073,  provid- 
ing that  an  attachment  creditor  shall  be  deemed  a  pilrchaser  in  good 
faith  and  for  valuable  consideration,  as  one  attaching  all  the  property  of 
tbe  mine  owner  oould  not  have  held  such  chattels. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {f  198,  199.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

In  the  matter  of  the  Seward  Dredging  Company,  bankrupt  On 
petition  to  revise  an  order  granting  a  petition  by  one  Estabrook  for  de- 
livery of  certain  chattels  to  him.     Order  affirmed. 

The  bankrupt  owned  a  placer  mining  property  In  Alaska.  This  will  be  as- 
sumed to  he  real  estate,  for  purposes  of  decision,  a  holding  not  to  be  com- 
plained of  by  appellant,  who  takes  the  point  for  granted.  A  written  contract 
was  made  by  bankrupt  with  one  Estabrook,  to  the  effect  (so  far  as  material) 
that  Estabrook  should  "take  possession"  of  the  mine,  furnish  machinery  and 

jif— ■"'"'•  eiber  cases  see  same  topic  t  k;e:y-ND1IBER  Is  all  Key-Numbered  DIgesU  &  Indezei 
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materinl  to  worif  It,  and  himself  extract  gold,  keeping  careftil  accoiiots  of 
expenses  and  receipts  At  the  end  of  tbe  first  Bummer's  work,  Estabrook  was 
to  have  the  rl^t  or  option  of  enlarging  and  continuing  his  operatious  on  a 
royalty  basis ;  but,  If  he  did  not  find  the  enterprise  to  his  liking,  the  contract 
wag  then  to  terminate,  and  accounts  between  the  contracting  parties  were 
to  be  stated  In  the  following  manner:  The  actual  cost  of  installation  of  min- 
ing plant,  plus  cost  of  operation  for  the  snmmer  or  mining  season,  should 
be  credited  to  EjstalHrook,  and  the  gold  recovered  by  Estabrook  should  be 
credited  to  the  bankrupt  If  the  balance  was  against  Estabrook,  he  was  to 
pay  the  same  to  the  bankrupt;  tmt  if  the  value  of  the  gold  was  less  than 
cost  of  plant  and  operation,  the  bankrupt  was  to  pay  B^abrook  the  dlffier- 
ence,  "and  thereupon  all  of  said  Improvements  shall  become  and  remain  the 
projierty  of"  the  Seward.  Dredging  Company, 

Estabrook  did  not  exercise  his  option,  the  gold  recovered,  during  the  first 
experimental  season  fl914)  did  not  equal  Estabrook's  expenditure  by  over 
^,000,  and  that  difference  the  Seward  Company  never  paid.  It  did,  how- 
ever, texums  possession  of  Its  mine  bed  ore  bankruptcy,  and  Ebtabrook  did 
not  remove  therefrom  his  machinery,  etc.,  which  passed  into  the  physical 
possession  of  the  trustee,  and  therefore  into  the  "custody  of  the  bankruptcy 
court."  A  large  part  of  Estabrook's  plant  consisted  of  chattels,  of  which 
only  one  need  be  specified,  an  oil-bnming  combustion  engine  of  considerable 
size,  osed  for  driving  a  generator,  a  madilns  which  was  shlKwd  to  the  re- 
mote and  difficult  region  of  the  mine  in  small  parts,  there  assembled,  and 
bolted  to  a  concrete  bed,  contained  within  a  house,  of  a  very  rougii  and  ctieap 
construction.  The  trustee  in  bankruptcy  having  refused  to  surrender  any  of 
Estabrook's  apparatus,  he  filed  petition  to  compel  delivery  to  him  of  the  chat- 
tels, which  (or  whose  value)  are  the  subject  of  this  appeal.  If  be  is  entitled 
to  the  engine,  it  is  too  plain  for  argument  that  bis  right  wteods  to  all  be 
has  demanded. 

The  District  Court  granted  Estabrook's  petition.  From  an  order  to  that 
effect  the  trustee  appeals. 

H.  L.  Brown,  of  New  York  City  (John  W.  H.  Crim,  of  New  York 
City,  of  cotmsel),  for  trustee. 
Nathan  A.  Smyth,  of  New  York  City,  for  claimant. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  The  posi- 
tion strenuously  maintained  by  the  trustee  rests  on  a  combination  of 
sundry  legal  elements  of  no  very  apparent  relation  to  each  other,  viz. : 

(1)  The  amendment  of  1910  to  section  47a  (2)  of  the  Bankruptcy  Act; 

(2)  an  Alaska  statute  regulating  attachments ;  (3)  an  assumption  that 
the  agreement  with  Estabrook  was  a  conveyance  of  some  interest  in 
land,  and  therefore  real  estate ;  (4)  the  Alaska  recording  acts ;  and  (5) 
dependence  on  decisions  of  the  Supreme  Court  of  Oregon,  in  respect  of 
statutes  adopted  from  that  state  by  Alaska. 

[1,2]  1.  Before  the  amendment  of  1910  a  bankruptcy  trustee  (so 
far  as  section  47a  (2)  was  concerned)  merely  stood  in  the  shoes  of  the 
bankrupt.  He  was  not  a  purchaser  for  value  (Zartman  v.  First  Na- 
tional Bank,  216  U.  S.  134,  30  Sup.  Ct.  368,  54  L.  Ed.  418),  any  more 
than  an  assignee  for  the  benefit  of  creditors  (In  re  Goodwin,  etc.,  Co.'s 
Estate,  166  Pa.  at  299,  31  Atl.  91).  By  the  amendment  in  question  his 
powers  were  enlarged  (so  far  as  here  material)  thus :       , 

"Such  trustees  as  to  all  property  in  the  custody  or  coming  into  the  custody 
Of  the  bankrupt<7  court  shall  be  deemed  vested  with  all  the  rights,  remedies 
and  powers  of  a  creditor  holdingL  a  Uen  i>y  legal  ftr  eqviitai)iQ  proceedings 
thereon." 
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It  appears  to  be  thought  that  the  amendment  has  made  trustees 
"purchasers  for  value"  as  to  some  or  all  of  the  property  peacefully 
coming  into  their  possession.  This  is  not  true;  the  rights  of  a  cred- 
itor with  a  lien  have  been  superadded,  but  such  rights  are  wholly  dif- 
ferent from  those  of  a  purchaser  for  value.  Since  1910  a  trustee  has 
two  rights  as  to  property  in  his  custody;  i.  e.,  that  of  the  bankrupt 
and  that  of  such  a  creditor  as  is  described.  They  are  different  rights, 
sometimes  antagonistic;  the  trustee  can  take  his  choice.  Further,  it 
is  plain  that,  when  speaking  of  a  "creditor,"  Congress  means  a  creditor 
of  the  banlmipt;  it  is  impossible  that  any  trustee  could  exercise  the 
power  or  right  of  any  creditor  of  any  person,  who  (e.  g.)  might  law- 
fully establish  a  lien  upon  property  fortuitously  coming  into  the  court's 
custody.  In  this  case  the  trustee,  having  surveyed  the  list  of  possible 
creditors  of  the  bankrupt,  capable  of  exercisii^  legal  or  equitable 
proceedings,  has  chosen  the  position  of  an  attaching  creditor  as  being 
most  favorable  to  his  contentions.  We  assume  that  he  has  this  right. 
Bailey  v.  Baker,  etc.,  Co.,  239  U.  S.  268,  36  Sup.  Ct.  50,  60  L.  Ed. 
275 ;  Interstate  Banking,  etc.,  Co.  v.  Brown,  235  Fed.  32,  148  C.  C.  A. 
526. 

2.  Compiled  Laws  Alaska  (1912)  §  973,  provide  that  "from  the  date 
of  the  attachment"  the  plaintiff  therein  "shall  be  deemed  a  purchaser 
in  good  faith  and  for  a  valuable  consideration  of  the  property,  real  or 
personal,  attached."  See  Cowden  v.  Wild  Goose  Trading  Co.,  199 
Fed.  561,  118  C.  C.  A.  35.  We  assume  that  the  trustee  is  (since  the 
chattels  here  in  question  were  situate  in  Alaska)  entitled  to  all  the  rights 
that  would  have  accrued  to  him,  had  he  (as  a  creditor  of  Seward  Dredg- 
ing Company)  laid  an  attachment  upon  said  chattels,  under  the  quoted 
Alaska  statute,  on  the  day  the  bankruptcy  petition  was  filed.  Bailey 
V.  Baker,  etc.,  Co.,  supra. 

[3,  4]  3.  It-is  not  true  that  the  contract  between  Estabrook  and  the 
bankrupt  was  a  conveyance  in  the  sense  that  it  transferred  anything 
that  .could  be  called  realty  or  constituted  a  lease.  An  agreement  ex- 
actly similar  in  legal  effect  was  held  not  a  lease,  and  no  more  than  a 
contract  for  labor  to  be  performed,  merely  fixing  compensation  for 
services  rendered,  in  Hudepohl  v.  Mining,  etc.,  Co.,  80  Cal.  553,  22 
Pac.  339,  in  which  case  the  document  considered  was  called  a  lease 
by  the  parties,  a  fact  taken  into  consideration  merely  as  evidence  of 
ignorance.  There,  as  here,  the  contractor  was  formally  given  posses- 
sion of  the  mine,  a  fact  which  made  him  no  more  than  a  licensee. 

In  the  present  instance,  however,  the  contract  went  further,  and  pro- 
vided for  the  manner  in  which  (ia  the  .situation  that  actuaUy  arose)  the 
bankrupt  was  to  become  the  owner  of  the  chattels  in  question.  We 
regard  this  portion  of  the  contract  as  constituting  a  plain  agreement  for 
conditional  sale — a  system  of  transferring  property  unobjectionable 
at  common  law  (Bierce  v.  Hutchins,  205  U.  S.  340,  27  Sup.  Ct.  524,  51 
I;.  Ed.  828),  and  explicitly  recognized  by  the  Uniform  Sales  Act  (sec- 
tions 1  and  20),  which  became  law  in  Alaska  as  diapter  66  of  the  Ses- 
sion Laws  of  1913. 

It  results,  from  the  matters  thus  far  treated,  that  the  trustee  herein 
can  only  prerail,  if  «  creditor  of  die  bankrupt,  under  Alaska  law, 
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would  have  prevailed,  by  virtue  of  an  attachment  levied  on  the  day  of 
petition  filed  upon  personal  property,  situate  on  bankrupt's  premises, 
but  belonging  to  Estabrook. 

[5]  4.  The  recording  acts  of  Alaska  provide  that: 

"Every  conveyance  ot  real  pw^perty  •  ♦  •  not  •  •  •  filed  for  rec- 
ond  *  •  •  shall  be  void  aealngt  any  subsequent  limoc^it  purchaser  la 
good  faith  and  for  a  valuable  consideration  of  the  same  real  property,  or 
any  portion  thereof,  whose  c<mveyanee  shall  be  first  dnly  recorded."  Section 
98,  Cav.  Code. 

It  is  urged  (a)  that  the  "conveyance"  (i.  e.,  the  contract  with  Esta- 
brook) should  have  b^en  recorded,  if  the  rights  therein  established  ^ 
between  bankrupt  and  Estabrook  are  to  be  good  as  against  the  trustee; 
and  (b)  that  the  recording  act,  since  it  uses  the  same  phraseology,  is 
to  be  read  in  connection  with  the  attachment  statute.  The  first  propo- 
sition is  unsound,  because  (as  above  stated)  the  contract  was  not  a  con- 
veyance; while  regarded  as  an  agreement  for  conditional  sale,  it  was 
not  capable  of  record^  in  that  the  territorial  statutes  did  not  require 
or  permit  the  same.  As  to  the  second  suggestion,  we  are  quite  unable 
to  perceive  aity  connection  between  the  recording  acts  and  the  attach- 
ment statute,  unless  an  attachment  affects  real  estate ;  and  the  attached 
.chattels  are  to  be  regarded  as  part  of  the  realty^ — a  point  ccm^dered 
hereafter.* 

[8,  7]  5.  It  Ib  urged  that  the  loc»I  acts  above  referred  to  must  be 
constryed  jn  the  light  of  the:  jurisprudence  of  Oregon,  the  state  from 
which  they  were  transplanted.  As  a  general  principle  this  is  true. 
Capitol  Traction  Co.  v.  Hof,  174  U.  S.  at  37,  19  Sup.  Ct.  580.  43  L. 
Ed.  873;  Love  y.  Pavlovich,  222  Fed.  843,  138  C.  C.  A.  268.  This 
means  that  Oregon  decisions,  unless  departed  from  by  Alaska  judg- 
ments, are  to  be  considered  as  local  law,  and  such  law  (in  matters  of 
lien)  is  determinative  of  the  case,  provided  that  it  "can  be  ascertained 
with  sufficient  clearness  from  the  decisions  of  (local)  courts  of  last  re- 
sort, otherwise,  we  shall  form  our  own  judgment."  Triumph,  etc., 
Co.  V.  Patterson.  211  Fed.  249,  127  C.  C.  A.  617. 

The  Oregon  rulings  to  which  we  are  referred,  of  which  Muir  v. 
Jones,  23  Or.  332,  3i  Pac.  646,  19  L.  R.  A.  441,  Landigan  v.  Mayer,  32 
Or.  245,  51  Pac.  649,  67  Am.  St.  Rep.  521,  Herschberger  v.  Johnson, 
37  Or.  109,  60  Pac.  838,  and  Washburn  v.  Intermountain,  etc.,  Co.,  56 
Or.  578,  109  Pac.  382,  Ann.  Cas.  1912C,  357,  are  examples,  all  deal 
with  the  cotiffijCtiflg  claims  of  grantees  and  mortgagees  of  real  estate 
or  mechanics  lienors  as  against  those  claiming  as  personalty  "affixed" 
or  "annexed"  chattels;  i.  e.,  chattels  whose  character  had  "changed 
to  realty  by  being,  affixed  to  the  soil." 

The  argument,  then,  comes  to  this — ^that  these  chattels  (e.  g.,  the  com- 
bustion engine)  were  so  affixed  to  the  fealty  or  annexed  thereto  as  to 
become  part  thereof >. a  familiar,  subject  of  discussion  with  which  (un- 

1  The  Compiled  Laws  of.  Alaska  define  "real  and  perwmal  property"  (sec- 
tion 607):  Real  property  "Includes  all  lands,  tenements  and  hereditaments 
and  rights  thereto  and  all  Interest  therein  whether  In  fee  simple  or  for  the 
life  of  another."  Personal  property  "includes  all  goods  and  chattels,  money, 
credits  and  effects  of  whatever  nature  not  in<anded  In  the  term  'real  prop- 
erty.'". 
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der  the  facts  of  this  case)  we  think  neither  the  recording  act  nor  the  at- 
tachment statute  has  any  legitimate  connection. 

[8]  In  every  jurisdiction  it  is  possible  that  the  vendor  by  conditional 
sale  or  other  legal  device  for  retaining  title  until  payment  made  may, 
even  under  an  agreement  per  se  entirely  lawful,  permit  his  chattels 
to  become  so  thoroughly  a  part  of  real  property  that  they  can  no  long- 
er be  severed  therefrom,  wherefore  in  common  parlance  they  "become 
realty."  Under  exactly  what  circumstances  this  phrase  is  applicable 
the  courts  of  different  states  are  not  agreed;  and  the  trustee's  only 
ai^able  position  is  that  he  acquired  the  chattels  because  he  certainly 
received  title  to  the  bankrupt's  realty,  of  which  the  chattels  had  become 
a  part. 

[9]  We  hold  as  a  fact  that  the  combustion  engine,  and  a  fortiori  the 
other  articles,  were  easily  removable  by  (at  the  most)  loosening  certain 
bolts,  and  that  such  removal  would  neither  have  injured  nor  destroy- 
ed the  realty  nor  destroyed  nor  necessarily  injured  the  chattels.  This 
being  the  case,  the  Oregon  decisions  do  not  impose  upon  them  the 
character  of  realty.  Herschberger  v.  Johnson,  37  Or.  at  HI,  60  Pac. 
838.  This  holding  is  consistent  with  'die  only  local  decision  on  the 
subject — Mineral,  etc.,  Co.  v.  Ramsey,  4  Alaska,  734.  It  is  perhaps 
true  that  the  trend  of  opinion  in  the  Oregon  decisions  is  more  strongly 
against  the  removal  or  severability  of  chattels  than  is  warranted  1^ 
Holt  V.  Henley,  232  U.  S.  637,  34  Sup.  Q.  459,  ?»  L.  Ed.  767,  and 
Detroit,  etc..  Co.  v.  Sistersville,  233  U.  S.  712,  34  Sup.  Ct  753,  58  I* 
Ed.  1166;  but  they  go  far  enough  for  this  case, 

[10]  Whether  the  law  of  fixtures  (apart  frwn  any  statute)  is  a 
matter  as  to  which  the  federal  courts  are  bound  to  foBow  local  deci- 
sions is  something  on  which  no  opinion  is  now  given ;  it  is  at  present 
sufficient  that,  if  this  trustee  had  been  a  creditor  of  the  Seward  Dredg- 
ing Company,  who  had  attached  everything  that  said  company  had  in 
Alaska,  he  could  not  have  held  Estabrook's  property,  because  that 
property  did  not  belong  to  the  defendant  in  the  attachment,  and  was 
not  (within  the  decisions  either  of  Oregon  or  Alaska)  affixed  to  the  real 
property  of  the  defendant  so  as  to  become  a  part  thereof. 

The  order  appealed  from  is  affirmed,  with  costs. 


STATB  ft  TIMBKR  CORP.  IN  NORFOLK,  VA.,  v.  A.  H;  ANDREWS  OO.    ' 
(Circuit  Court  of  Appeals,  Second  Circuit    April  IT,  1917.) 
No,23Z 

1.  Appeal  and  Ebbob  «=9lOT8(3)— Rbvikw — Points  Not  Abouxb. 

Where  the  point  was  not  argued.  It  would  be  assumed  that  denials 
upon,  infonnatioa  and  belief  of  th^  material  i^legatlons  of  the  complaint, 
even  In  respect  of  matters  plainly  within  the  knowledgs  of  the  pleader, 
were  good. 

[Ed.  Note. — For  other  cases,  sefe  Appeal  ancl  Error,  Cent;  Dlg^  {  4268.] 

2.  Saues  <©=»287(2)— Breach  of  WABaAjfxr — Rioht!  to  Retobn  Goods. 

Under  a  contract  for  the  sale  o£  kilns,  containing  a  iruarautj-  of  quality, 
capacity,  and  perfomuutce,  and  providing  that,  In  the  ^vent  of  any  teM- 

e=3For  otiier  cues  see  tame  topic  &  KEY-NUMBER  In  all  Kajr-Numbarad  DlsaaU  &  Indexw 
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nK>  on  the  part  of  the  apparajtus.  tnrnls'lied  to  <Jo  Its.  work  pw^erjy,  the 
purchaser  would  notify  the  seher,  and  permit  It  or  tta  agents  to  hare 
access  to  the  apparatus  to  renijedy  any  errors  in  iostallatiai  or  defects  of 
any  kind,  and  that  Iri  the  event  of  It  not  being  as  agreed,  after  such  op- 
portunity wai^  afforded  for  correction  6t  errors  or  defects,  the  purchaser 
might,  at  his. option,  either  pay  therefor  or  ^p  the  apparatus  back  to  the 
aeUer,  the  option  on  the  part  of  the  buyer  to  either  pay  for  the  kilns  or 
retur^them  arose  after  opportunity  was  afforded  the  seller  to  correct 
errors  or  defects,  though  the  purchaser  did  not  .attempt  to  leqnedy  the 
defects. , 
tEd.  Kote.— For  other  cases,  see  Sales,  Cent  Dig.  %  812.] 

3.  SAtM  «in429 — Bbeaoh  op  WABRANrt— Actions— CoKmtiows  PBBCKDEirT. 

Assnmlng  that  the  warranty  survived'  acceptance,  no  action  or  coun- 
terclaim for  breadi  of  warranty  could  be  maintained,'  without  first  pay- 
ing for  the  kilns  or  returning  them. 

[Ed.  Note.— For  other  CHses,  see  Sales,  Cent.  Dig.  §}  1224-1229.] 

Ward,  Clrcnlt  Judge,  dlsseiitlng.  '  ■ 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  the  A.  H.  Andrews  Company  against  the  Stave  &  Timber 
Corporation  in  Norfolk,  Va.  Judgment  for  plaintiff,  •  and  defendant 
brings  error.    Affirmed. 

Defendant  in  error  (hereinafter  called  Andrews  Co.)  contracted  in  writing 
with  plaintiff  In  error  (hereinafter  called  Stave  Co.)  to  furnish  and  erect  cer- 
tain kilns  for  the  artificial  drying  of  lumber.  The  kilns,  after  completion,  were 
operated  by  Stave  Co.,  and  a  portion  of  the  contract  price  was  paid.  This  ac- 
tion la  for  the  balance  of  said  price. 

In  the  written  contract  Andrews  Co.  guaranteed  the  quality  of  materials  and 
the  capacity  and  performance  of  the  kilns  when  erected.  The  document  con- 
cluded with  the  following:  "The  purchaser  agrees  that  in  the  event  of  any 
failure  on  the  part  of  the  apparatus  furnished  to  do  Its  work  properly  be  will 
notify  the  said  the  A.  H.  Andrews  Company  Immediately  and  permit  them  or 
their  agents  to  have  access  to  such  apparatus  and  furnish  aU  reasonable  as- 
sistance required  by  the  said  the  A.  H,  Andrews  Company  to  remedy  any  errors 
in  Installation  of  apparatus  or  defects  of  any  kind  or  character  found  therein. 
In  the  event  of  said  apparatus  nothelng  as  herein  agreed  after  such  opportuni- 
ty is  afforded  said  the  A.  H.  Andrews  Company  for  correction  of  any  esdsting 
errors  or  defects  as  above,  tlie  purchaser  may  at  his  option  either  pay  for  the 
same  according  to  the  terms  hereof,  or  ship  all  the  apparatus  back  to  the  A. 
H.  Andrews  Company,  and  in  case  apparatus  is  returned  the  said  the  A.  H. 
Andrews  Company  will  pay  the  freight  both  ways  upon  delivery  of  the  appara- 
tus and  refund  all  money  received  by  them,  in  payment  therefor." 

The  complaint  alleged:  "That  after  the  said  installation  and  operation  of 
the  said  kilns  [Stave  Co.J  notified  [Andrews  Co.]  of  certain  alleged  defecU  oV 
failures  on  the  part  of  the  apparatus,  ♦  •  •  [Andrews  Co.]  requested  an 
opportunity,  and  offered  and  was  at  all  times  able,  ready,  and  willing,  to  rem- 
edy any  errors  in  Installation  or  defects  of  any  kind  or  character  found  there- 
in, and  duly  tendered  further  performance  of  said  contract,  but  •  •  • 
(Stave  Co.]  would  not  perform  said  contract  on  its  part  to  be  performed,  and 
prevented  [Andrews  Co.]  from  any  further  performance,  and  [Andrews  Co.] 
duly  notified  [Stave  Co.]  that  If  It  did  not  desire  the  apparatus  to  ship  It  back 
to  [Andrews  Co.]  as  provided  In  said  contract,  but  [Stave  Co.]  failed  and  neg- 
lected to  perform  its  contract  in  said  respect  and  failed  to  ship  t>ack  the  said 
apparatus." 

The  answer  admitted:  "That  after  the  installation  of  said  kilns  [Stare  Co.] 
notified  [Andrews  Vx>.]  ot  certain  alleged  defects  therein  and  of  the  failure  of 
the  said  kilns  to  do  the  work  for  which  they  were  purchased;  also  that  [An- 

^ioTor  gtber  caser  see  came  topic  ft  KET-NUMBEX  in  all  Key-Numbered  Olgeeta  ft  IndexM 
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drews  Co.]  notified  [Stave  Co.]  that  If  It  did  not  approve  said  apparatus  to 
ship  It  back."  .      .    .^  ,  , 

The  allegations  quoted  from  the  complaint  and  not  spedncally  admitted  (as 
above)  were  denied  "upon  Information  and  belief."  To  the  answer  was  added 
a  counterclaim  for  breach  of  warranty,  in  that  the  kilns  aforesaid  were  defec- 
tive In  material  and  performance,  to  the  damage  of  defendant  below  In  a  sum 
larger  than  the  demand  of  the  complaint  In  this  counterdalm  St%ve  Co.  as- 
serted :  -Upon  the  discovery  of  the  defects  and  breach  of  warranty  aforesaid, 
defendant  duly  notified  the  plaintiff  thereof,  and  required  it  to  comply  at  its 
own  expense  with  the  terms  of  Its  contract  and  guaranty,  which  plaintiff  has 
ne(?lected  and  failed  to  do." 

Plaintiff  below  having  made  a  motion  for  Jodnmcnt  on  the  pleadings,  the 
same  was  granted  for  balance  of  purchase  price,  and  the  counterclaim  dismiss- 
ed, but  not  on  the  merits.    This  writ  Is  to  that  Judgment 

Cullen  &  Dykman,  of  Brooklyn,  N.  Y.,  for  plaintiff  in  error. 
Heyn  &  Covington,  of  New  York  City,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  We  as- 
sume with  the  parties  in  this  case  that  Andrews  Co.'s  express  warranty 
of  the  kilns  survived,  and  was  intended  to  survive,  acceptance,  and 
that  under  ordinary  circumstances  defendant's  procedure  in  counter- 
claiming  for  breach  of  warranty  in  a  suit  for  the  contract  price  would 
not  be  open  to  objection.  This  is  the  ordinary  course  of  law.  The 
question  here  is  whether  the  agreement  of  the  parties  amounts  to  a 
binding  contract  to  pursue  another  and  special  procedure,  whidi  they 
are  presumed  to  have  preferred  and  chosen. 

[  1  ]  As  the  point  has  not  been  argued,  we  assume  that  denials  upon 
information  and  belief  of  the  material  allegations  of  the  complaint,  and 
even  in  respect  of  matters  plainly  and  certainly  within  the  knowledge 
of  the  pleader,  are  good.  Bennett  v.  I^eeds  Mfg.  Co.,  110  N.  Y.  150, 
17  N.  E.  669;  Dahlstrom  v.  Gemunder,  198  N.  Y.  449,  92  N.  E.  106. 
19  Ann.  Cas.  771 ;  Kirschbaum  v.  Eschmann,  205  N.  Y.  127, 98  N.  E. 
328.  Upon  this  assumption  it  is  plain  from  the  pleadings  and  by  tiie 
conjoint  oath  of  both  parties  that  the  kilns  were  defective,  and  did  not 
comply  with  warranty ;  that  Andrews  Co.  did  not  succeed  in  making 
them  comply,  or  did  not  attempt  so  to  do,  and  did  request  Stave  Co. 
to  return  them  without  expense  and  receive  repayment  of  so  much 
of  the  purchase  price  as  had  not  already  been  paid. 

*[2]  The  contract  did  not  in  terms  oblige  Andrews  Co.  to  remedy 
defects.  It  was  always  possible  for  the  vendors  to  recognize  their  own 
failure  without  sending  good  money  after  bad,  in  an  endeavor  (per- 
haps) to  do  the  impossible.  This  is  plain  from  ihe  language  of  the 
agreement,  which  provides  that,  "after  such  opportunity  is  afforded" 
Andrews  Co.  for  "correction  of  any  existing  errors  or  defects,"  the 
purchaser  could  do  one  of  two  things ;  i.  e.,  pay  for  the  kilns,  or  ship 
them  back  without  cost,  procure  return  of  the  price  paid,  and  thus 
satisfy  the  contract  of  sale.  It  is  not  provided  that  the  purchaser  should 
have  this  option  only  if  Andrews  Co.  attempted  to  remedy  defects; 
the  option  arose  after  an  opportunity  had  been  given  to  remedy  de- 
fects, and  on  Stave  Co.'s  own  pleading  such  an  pppprtunily  was  af- 
forded and  either  neglected  or  resulted  in  failure. 
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Argunuat  for  plaintiff  in  error  consists  in  asserting  that  what  we 
have  called  the  option  given  the  purchaser  is  stated  in  words  which 
"are  in  fact  meanit^less."  This  is  very  far  from  being  true.  War- 
ranties of  performance  (especially)  arc  difEcult  of  fulfillment,  depend- 
ing oftentimes  quite  as  much  upon  skill  in  operation  by  purchaser  as 
in  excellence  of  materials  furnished  by  vendor.  Efforts  hase  not  been 
infrequent  to  avoid  by  contract  exactly  such  a  situation  as  is  here  pre- 
sented, viz.  the  purchaser  of  a  warranted  article  pays  some  amount  in 
advance,  declares  or  finds  his  purchase  to  be  defective,  keeps  and 
uses  it  with  at  least  partial  satisfaction,  and  leaves  the  vendor  to  sue 
for  the  cost  of  the  thing  sold,  against  a  counterclaim  put  forward  by 
the  man  who  is  using  that  lyhich  he  has  not  paid  for.  On  which  side 
of  a  contest  such  as  diis  justice  lies  is  hard  to  discover  upon  the  fullest 
evidence,  and  it  is  anything  but  meaningless  or  idle  or  unreasonable  to 
avoid  such  a  situation  before  it  can  arise. 

[3]  It  is  not  doubted  that,  where  the  language  of  the  parties'  con- 
tract is  clear,  that  it  must  be  enforced  unless  illegal;  and  in  this  case 
we  find  no  difficulty  in  holding,  as  we  do,  that  it  was  the  intent  of 
the  parties  to  this  suit  that  if  me  kilns  were  not  up  to  standard,  and 
Andrews  Co.  either  did  not  or  could  not  or  would  not  make  them 
conform  to  the  warranty,  the  purchaser  covenanted  to  tender  the  kilns 
bade  as  a  condition  precedent  to  any  suit  for  breach  of  warranty. 
By  the  pleadings  it  is  admitted,  not  only  that  no  such  tender  was  made, 
but  such  action  was  requested  by  Andrews  Co.  and  refused  by 
Steve  Co. 

We  are  hot  concerned  with  (apd  given  no  opinion  regarding)  the 
validity  or  infirmity  of  l^e  counterclaim,  aqd  no  judgment  on  the.  merits 
has  been  given  thereupon.  It  asserts  an  independent  cause  of  action, 
but  under  the  circumstances  here  revealed  by  sworn  pleadings,  pay- 
ment of  the  purchase  price  is  a  condition  precedent,  to  bringing  such 
a  suit. 

The  construction  of  contract  above  given  closely  resembles  that  in 
Birch  v.  Kavanaugh,  etc.,  Co.,  34  App.  Div.  614,  54  N.  Y.  Supp.  449, 
affirmed  166  N.  Y.  617,  59  N.  E.  1119;  nor  does  Wh>»«v  etc.,  Co.  v. 
Miller„^tc.,  Co.,  131  App.  Div.  559,  US  N.  Y.  Supp.  625,  contain  any- 
thing incopsisjteat  berewijth,  a^  it  was  there  specifically  found. that 
there  had  been  a  modification  of  the  writteif  agreement  under  consid- 
eration, which  modification  quite  changed  its  original  effect.  See,  also, 
T.  A.  Fay,  etc.,  Co.  v.  Dudley,  129  Ga.  314,  58  S.  £.  826;  J.  I.  C. 
Threshing  Co.  v.  Puis,  158  111.  App.  1 ;  Pennsylvania,  etc.,  Co.  v. 
Hvgeian  Cold  Storage,  185  Mass.  366,  70  N.  E.  427. 

The  crucial  question  always  is:  What  did  the  parties  mean — or 
can  a  plain  meaning  be  extracted  from  tiie  words  they  used?  We 
think  both  these  inquiries  can  be  satisfactorily  answered  in  this  case; 
the  parties  meant  and  said  that  if  the  kilns  were  not  up  to  contract 
they  should  be  returned  and  the  price  refunded. 

As  the  defendant  below  admittedly  refused  to  pay  the  price  or  re- 
turn the  kilns,  the  judgment  is  affirmed,  with  costs. 

WARD,  Circuit  Judge  (dissenting).  The  contract  in  this  case  con- 
tained a  guaranty  by  the  seller  to  the  buyer  of  the  broadest  kind  as  to 
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the  quality  and  perfonnance  of  the  apparatus  sold.  The  trial  court 
and  this  court,  I  think,  rightly,  held  tiiat  this  guaranty  survived  ac- 
ceptance. Then  followed  a  clause  regulating  the  procedure  to  be  pur- 
sued in  a  particular  case,  viz.  if  the  buyer  notified  the  seller  of  defects, 
it  was  to  give  the  seller  an  opportunity  to  examine  and  correct  them. 
If  after  this  was  done  it  was  found,  not  merely  in  the  opinion  of  the 
buyer,  but  evidently  by  both  parties,  tfiat  the  apparatus  was  not  as 
agreed,  then  the  buyer  had  the  option  either  to  pay  the  price  and 
keep  the  apparatus,  or  to  return  it  and  the  seller  would  refund  all 
money  received  by  it  in  payment.  This  shows  clearly"  that  the  seller 
admits  the  defects,  or  otherwise  it  would  not  return  the  price. 

The  parties  in  their  pleadings  agree  that  the  buyer  did  notify  the 
seller  of  defects,  and  that  the  seller  asked  that  the  apparatus  be  re- 
turned by  the  buyer,  if  not  satisfactory  to  it.  This  could  be  regarded 
as  an  admission  by  the  seller  that  the  apparatus  was  not  as  agreed, 
and  so  the  procedure  clause  might  be  held  to  apply.  If  the  seller  had 
relied  on  these  facts  in  his  complaint,  the  judgment  of  the  court  be- 
low would  in  my  opinion  have  been  right.  But  the  parties  did  not,  as 
this  court  assunies,  agfee  that  the  apparatus  was  not  up  to  standard. 
On  the  contrary,  they  joined  issue  dn  fliis  proposition.  The  issues 
raised  in  the  pleadings  were: 

First,  in  its  complaint  the  seller  alleged  that  the  buyer  wrongfully 
deprived  it  pf  any  opportunity  to  remedy  the  alleged  defects,  which 
the  buyer  denied  m  its  answer. 

Second,  the  seller  alleged  in  its  complaint  that  it  had  fully  performed 
its  contract,  which  the  buyer  denied  in  its  answer. 

Third,  the  buyer,  in  its  counterclaim  alleged  various  defects  of  the 
apparatus  in  quality  and  performance,  all  of  whldi  the  seller  denied 
in  its  reply. 

The  issues,  therefore,  being  whether  the  apparatus  did  or  did  not 
conform  to  the  contract,  the  clause  as  to  procedure  did  not  apply,  and 
the  rights  of  the  parties  were  to  be  determined  under  the  guaranty 
clause.  If  tiie  issues  which  the  parties  have  made  were  on  trial  to 
be  decided  by  the  jury  in  favor  of  the  buyer,  the  seller^  complaint 
would  have  to  be  dismissed,  and  the  buyer  would  be  entitled  to  judg- 
ment on  its  counterclaim.  These  issues,  I  ^iilk,  tould  not  be  dis- 
posed of  by  the  court  on  ttie  pleadings. 

The  judgment  should  be  reversed. 
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la  re  OBDEB  OT  SPABTA. 

VADAKIN  V.  CASS  et  aL 

(Circuit  Court  of  Appeals,  Third  Glrcolt.    Blay  22,  1917.) 

No.  22ia 

1,  Bawkbitptct  *=>70 — Pebsonb  Who  mat  bk  Adjtjdokd  Bankkttpts — TJnin- 

cokporated  "gompakt." 

An  unincorporated  fraternal  beneficial  asaociation,  .Mrtog  no  capital 
stock  and  pmctlcally  no  assets,  except  those  derived  from  assessnients 
paid  by  members,  but  issuing  to  its  members  benefit  certificates  payable 
from  the  contributions  of  members,  requiring  members  to  pass  a  medical 
examination,  and  whose  principal  object  was  benefldal,  rather  than 
social,  was  subject  to  be  adjudged  a  bankrupt  under  Bantcruptcy  Act,  July 
1,  1898,  c.  541,  a  4,  subd.  "b,"  30  Stat.  S47,  as  amended  by  Act  June  25. 
1910,  c.  412,  M  8,  4,  36  Stat.  839  (Comp.  St  19U8,  S  9G88),  providing  that 
any  unlricorpoi-ated  company  may  be  adjudged  a  bankrupt,  since  the  word 
"company"  includes  at  least  any  unincorporated  association  or  group  of 
individuals,  whose  object  and  purpose  are  either  wholly  or  chiefly  of  the 
same  kind  as  the  object  and  purpose  of  a  moneyed,  business,  or  commer- 
cial corporation,  which  may  be  adjudged  a  bankrupt  under  subdivision 
"b." 

[Ed.  Note. — ^Por  other  deflnltlons,  see  Words  and  Phrases,  Elrst  and 
Second  Series,  Company.] 

2.  BanKBUPTOT  «=»88(1) — ^lHVOLt7WTA»T  PBOCBEDlN«»— UHINCOMfOBATED  OOM- 

FAITIES. 

Congress  having  permitted  a  suit  In  bankruptcy  to  be  brou{^t  against 
an  unincorporated  company,  the  proceeding  may  be  brought  against 
such  company  under  Its  own  nanle,  with  notice  to  the  proper  officials, 
though  It  Is  not  a  legal  entity,  and  cannot  be  sued  as  an  association. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  g§  68,  98,  106.] 

S.  BAHKBtTPTT     «S>.70— INVOLVNTABY      PBOCEKDINOS — CnINCOBPORATED      COM- 
FANIK8. 

The  difficulty  of  getting  at  the  value  ot  certificates  issued  by  an  unin- 
corporated fraternal  association,  so  as  to  determine  at  what  amount  they 
shall  be  reckoned  in  voting  for  a  trustee,  Is  not  a  valid  objection  to  a 
bankruptcy  proceeding  against  sueb  association,  as  the  same  dlfllculty 
would  exist  in  any  court  that  was  winding  up  the  order,  and  a  court  of 
bankruptcy  has  all  the  machinery  of  a  court  of  equity,  and  will  not  find 
such  difficulty  insurmountable. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  in  Bankrupt- 
cy; Oliver  B.  Dickinson,  Judge. 

In  th©  matter  of  the  Order  of  Sparta,  alleged  bankrupt.  On  peti- 
tion by  Louis  A.  Vadakin  to  revise  an  order  (238  Fed.  437)  refusing  to 
vacate  an  adjudication  on  his  application,  opposed  by  Lucy  E.  Cass 
and  others.    Affirmed. 

Emanuel  Furth,  David  Bortin,  and  Jacob  Singer,  all  of  Philadel- 
phia, Pa.,  for  appellant. 

Francis  Chapman,  Chas.  Hunsicker,  William  S.  Wallace,  and  Chap- 
man &  Chapman,  all  of  Philadelphia,  Pa.,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

■  I — . ■    — I  II. 

tfs»For  other  caaee  wa»  same  topic  A  KBT-NUMBBR  in  ftU  IC«)r-Numb<r<d  Dlgeota  A  ladexes 
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McPHERSON,  Circuit  Judge.  This  is  a  petition  to  revise,  and 
brings  up  the  refusal  of  the  District  Court  to  vacate  an  adjudication 
and  to  dismiss  the  petition  in  bankruptcy.    The  facts  are  as  follows : 

The  Order  of  Sparta  is  an  unincorporated  fraternal  beneficial  as- 
sociation, organized  more  than  35  years  ago  in  Philadelphia,  and 
having  its  principal  place  of  business  in  that  city.  We  are  informed, 
also,  that  most  of  its  membership  is  in  the  state  of  Pennsylvania. 
On  November  22,  1916,  it  made  and  filed  of  record  an  assignment  for 
the  benefit  of  creditors,  and  on  the  next  day  a  petition  in  bankruptcy 
was  filed  by  the  beneficiaries  named  in  three  unpaid  certificates,  each 
certificate  having  been  issued  to  a  deceased  member.  On  December 
4,  it  answered  the  petition,  admitting  insolvency  and  the  making  of  the 
assignment,  and  stating  its  willingness  to  be  adjudged  bankrupt. 
The  Order  is  governed  by  a  supreme  legislative  and  executive  body, 
called  the  Great  Senate,  and  the  answer  stated  that  this  body  had  de- 
clared by  formal  resolution  that  the  assets  could  not  pay  the  pending 
death  claims,  that  the  assessments  necessary  to  keep  up  tbe  beneficiary 
fund  were  insufficient  to  continue  the  business  of  the  Order  success- 
fully, and  diat  no  further  assessments  would  be  levied,  but  that  busi- 
ness would  be  abandoned  and  an  assignment  mad©  for  the  benefit  of 
creditors.  On  the  same  day  the  adjudication  was  entered,  and  on 
December  6  Louis  Vadakin,  another  holder  of  an  unpaid  certificate, 
obtained  a  rule  to  show  cause  why  the  adjudication  should  not  be  va- 
cated and  the  proceedings  dismissed,  Setting  forth  as  the  ground  that 
the  Bankruptcy  Act  did  not  cover  the  case  of  such  an.  association.  On 
January  11  the  court  entered  the  refusal  now  complained  of. 

The  question  for  decision  is  whether  the  phrase  "any  unincorporated 
company,"  in  clause  b  of  section  4,  embraces  such  an  association  as  the 
Order  of  S'parta.  Undoubtedly,  the  Order  is  unincorporated;  is  it 
also  such  a  "company"  as  the  act  intends  to  include?  From  the  rec- 
ord and  from  several  decisions  of  the  Pennsylvania  courts  concern- 
ing this  very  Order— Algeo  v.  Fries,  27  Pa.  Super.  Ct.  157 ;  Schoales 
v.  Sparta,  206  Pa.  11,  55  AU.  766;  and  Taylor  v.  Sparta,  254  Pa.  556, 
99  Atl.  157 — ^to  which  we  may  properly  turn  for  information  and 
guidance,  we  collect  and  condense  the  following  facts  concerning  tiio 
association  and  the  character  of  its  activities : 

The  Order  of  Sparta  is  a  fraternal  beneficial  association  whose  ob- 
jects are  (1)  to  unite  fraternally  men  between  21  and  45  years  of  age,  of 
good  moral  character,  and  of  sound  health  in  body  and  mind ;  and  (2) 
to  establish  a  fund  from  which,  after  the  death  of  a  member  in  good 
standing,  certain  sums  shall  be  paid  to  his  designated  beneficiary.  The 
Order  has  no  capital  stock,  and  the  members  are  not  individually  lia- 
ble to  pay  either  the  benefit  certificates  or  its  other  debts,  these  being 
payable  only  out  of  the  treasury.  By  virtue  of  the  Pennsylvania  act 
of  1893  (P.  L;.  7),  it  was  not  to  be  affected  by  any  subsequent  act  of 
the  Legislature,  unlesis  fraternal  beneficial  societies  should  be  express- 
ly n&med  therein.  By  section  1  of  the  same  act,  such  associations  are 
described  as  societies  not  for  profit,  but  for  the  sole  benefit  of  the 
ijidmbers.  and  their  beneficiaries.   They  are  auithorized  to  have  subordi- 
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nate  bodies,  a  ritualistic  form  of  work,  a  representative  form  of  gov- 
smment,  and  to  provide  a  fund  to  pay  death  and  other  benefits ;  the 
fund  and  tjie  societies'  expenses  to  be  derived  from  assessments  or 
dues  collected  from  the  members,  and  th©  benefits  to  be  payable  to 
families,  heirs,  or  relatives,  of  the  members,  or  to  other  dependent 
persons.  The  purpose  of  such  societies  is  well  known  to  be  twofold — 
fraternal  or  social,  and  beneficial'.  The  Order  of  Sparta  consists  of  a 
Great  Senate  and  subordinate  senates.  The  Great  Senate  is  the  su- 
preme legislative  and  governing  body;  it  is  authorized  to  enact  and 
expound  all  rules  regulating  the  affairs  of  the  Order,  to  institute  sub- 
ordinate senates,  and  to  have  sole  control  of  the  beneficiary  and  other 
funds.  The  Order  is  not  an  insurance  company,  and  does  not  do  an 
insurance  business;  the  essential  difference  between  its  beneficiary 
(or  so-called  insurance)  contracts  and  the  policies  of  regular  insurance 
companies  being  that  its  pectmiary  benefits  are  met  by  assessments 
paid  by  the  members,  these  assessments  being  the  chief  and  practically 
the  only  asset  of  the  Order.  Except  that  beneficial  societies  must  file 
reports,  it  is  not  subject  to  the  superviaon  of  the  state  insurance  de- 
partment. Section  4  of  the  act  of  1893  (P.  L.  9).  Its  certificates  are 
not  contracts  of  indemnity  against  loss,  but  are  payable  only  from  the 
contributions  of  members.  It  does  not  and  cannot  issue  a  paid-up 
policy ;  and  it  is  not  obliged  to  maintain  an  insurance  resisrve.  Its  as- 
sessment rates  are  not  swollen  by  an  item  for  expenses,  these  being 
paid  out  of  a  general  fund,  which  is  made  up  of  initiation  fees,  in- 
terest upon  deposits,  fines,  certain  dues  of  $1  per  year,  and  money 
paid  by  subordinate  senates  for  supplies.  Only  a  small  proportion, 
about  2  per  cent.,  of  the  monthly  beneficiary  assessments,  may  be,  and 
no  doubt  is,  used  for  the  same  purpose.  The  annual  dues  of  each  mem- 
ber are  $5,  from  which  $1  is  paid  to  the'Great  Senate;  the  remainder, 
with  some  initiation  fees,  being  used  to  pay  the  expenses  of  the  sub- 
ordinate senates.  Members  enter  the  Order  through  the  subordinate 
senates;  the  applicant  submitting  to  a  medical  examination  and  sign- 
ing a  preliminary  writing  wherein  he  agrees  that,  if  a  beneficiary  cer- 
tificate be  issued,  he  will  pay  promptly  all  assessments  lawfully  made 
upon  him  by  the  Great  Senate,  and  in  default  of  payment  tiiat  the 
certificate  shall  be  null  and  void,  and  no  claim  thereon  shall  be  made 
by  any  person.  If  he  pass  the  medical  examination,  and  be  elected 
•and  initiated,  the  applicant-  receives  a  beneficiary  certificate  which 
follows  the  terms  of  the  preliminary  writing,  and  binds  the  Order  to 
pay  a  specified  sum  upon  receiving  proof  of  death— the  money  to  be 
paid  to  the  person  designated  in  «ie  certificate,  and  to  be  payable  as 
soon  as  the  money  is  in  the  treasury  of  the  fund.  The  applicant  ac- 
".epts  in  writing  the  terms  and  conditions  of  the  certificate  and  agrees 
to  perform  his  own  covenants  and  to  pay  all  assessments,  agreeing 
further  that  if  he  fail  so  to  do  no  claim  or  demand  shall  be  made  on 
the  certificate, 

[1]  If  each  word  of  the  phrase  in  question — ^"any  unincorporated 
company" — be  taken  singly,  and  be  given  what  may  be  called  its  ordi- 
nary and  popular  meaning,  there  would  be  little  hope  of  successful 
attack  on  the  adjudication.    But  no  doubt  the  argument  may  fairly  be 
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made  that  the  phrase  should  be  considered  as  a  whole,  and  also  m  the 
light  of  the  subject-matter  of  the  act,  and  that,  when  thus  considered, 
the  word  "company"  may  have  been  intended  to  carry  a  more  re- 
stricted meaning.  Accordingly  we  have  taken  the  argumMit  into  ac- 
count, but  we  still  see  no  sufficient  reason  for  believing  that  the  Order 
of  Sparta  is  outside  even  the  narrower  meaning  of  the  word.  As 
amended  in  1910,  section  4  provides"  that  the  following  three  classes 
or  gl-oups  may  be  adjudged  bankrupt  in  adverse  proceedings :  (1)  Any 
natural  person,  with  certain  exceptions ;  (2)  any  unincorporated  com- 
pany; (3)  any  moneyed,  business,  or  commercial  corporation,  with 
certain  exceptions — ^partnerships  being  separately  dealt  with  in  section 
5  (Comp.  St.  1916,  §  9589).  It  seems  clear,  therefore,  that  an  unincor- 
porated group  of  individuals,  not  a  partnership,  is  (speaking  broadly) 
referred  to  as  a  "company,"  and  is  to  be  found  somewhere  between 
a  natural  person  and  a  corporation ;  but,  as  these  groups  are  of  many 
kinds,  the  question  remains  whether  every  kind  is  a  "company"  in  the 
precise  statutory  sense,  even  if,  e.  g.,  its  object  should  be  wholly  or 
chieiiy  charitable  or  educational  or  social.  We  shall  not  attempt  to. 
answetr  this  question  without  qualification;  the  case  before  us  does 
not  call  for  such  an  answer,  and  we  think  it  sufficient  to  consider  one 
situation  at  a  time.  But  in  our  opinion  this  much  may  be  safely  and 
reasonably  said :  Whatever  may  be  the  full  scope  of  the  word  "com- 
pany," it  does  include  at  least  any  unincorporated  association  or 
group  of  individuals  whose  object  and  purpose  are  either  wholly  or 
chiefly  of  the  same  kind  as  the  object  and  purpose  of  a  moneyed  busi- 
ness, or  commercial  corporation.  A  corporation  is  also  a  group  of  in- 
dividuals, and  the  fact  that  one  group  has  a  charter,  while  another 
group  with  an  identical  object  has  none,  hardly  furnishes  a  sufficient 
reason  for  exempting  the  latter  from  the  scope  of  the  act.  We  do  not 
say  that  Congress  might  not  in  plain  language  exempt  one  group,  and 
not  the  other ;  but  it  seems  sound  to  conclude  that,  if  the  meaning  of 
the  act  be  in  doubt,  we  may  properly  resolve  the  doubt  in  favor  of 
the  meaning  that  the  unincorporated  group  is  at  least  as  inclusive 
as  the  group  of  corporations.  In  a  word,  if  "any  unincorporated  com- 
pany" includes  at  least  a  group  of  individuals  doing  "business"  in  the 
same  sense  as  business  when  carried  on  by  a  corporation,  then  such 
a  company  is  certainly  subject  to  the  act  We  repeat  that  we  do  not 
attempt  to  decide  how  wide  the  meaning  of  "company"  may  be;  we 
simply  hold  that  in  any  event  it  is  wide  enough  to  include  a  "business" 
company  without  a  charter. 

Is  the  Order  of  Sparta  a  business  company?  About  this  we  have 
little  doubt.  Unquestionably  it  has  social  features  also ;  our  informa- 
tion about  them  is  scanty,  but  so  far  as  this  record  discloses  they  are 
subordinate  and  incidental.  The  chief  object  of  the  order  is  benefi- 
cial. The  members  desire  first  of  all  to  make  pecuniary  provision  for 
the  future,  and  the  social  side  of  the  Order  takes  a  secondary,  al- 
though no  doubt,  a  useful,  place.  During  its  life  the  Order  collected 
and  paid  out  large  sums  of  money — in  1915  its  outstanding  certificates, 
amounted  to.  nearly  $5,000,000,  and  its  assets  to  $167,000  (Taylor  v. 
Siparta,  254  Pa.  557,  99  Atl.  157)— and,  as  we  have  seen  an  application 
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for  memtersfiip  is  so  neatly  like  an  application  for  a  regular  policy  of 
insurance  as  to  justify  the  conclusion  that  the  pecuniary  feature  of 
the  transaction  was  by  far  the  most  important.  We  have  not  found 
any  decision  directly  in  point,  but  the  foUowing^  cases  have  some  illus- 
trative bearing:  In  re  Fulton  Club  (D.  C.)  113  Fed.  997;  In  re  Her- 
cules Atkin  Co.  (D.  C.)  133  Fed.  813 ;  Burkhart  v.  Bank  (D.  C.)  137 
Fed.  958;  In  re  Seaboard  Underwriters  (D.  C.)  137  Fed.  987;  Cleage 
V.  Laidley  (C.  C.  A.  8)  149  Fed.  346,  79  C.  C.  A'.  284;  In  re  Grand 
Lodge  (D.  C.)  232  Fed.  199;  In  re  Associated  Trust  (D.  C.)  222  Fed. 
1012,  34  Am.  Bankr.  R.  851.         . 

[2,  3]  Two  minor  objections  may  be  briefly  noticed.  The  first  is 
that  the  order  is  not  a  legal  entity,  and  cannot  be  sued  qua  order.  To 
this  it  is  enough  to  answer  that',  as  Congress  has  permitted  a  suit  in 
bankruptcy  to  be  brought  against  such  a  company,  no  reason  is  ap- 
parent why  the  proceeding  should  not  bring  the  company  into  court 
under  its  own  name — of  course  with  notice  to  the  proper  ofificials. 
The  other  objection  is  the  difficulty  of  getting  at  the  value  of  the  cer- 
tificates, so  as  to  determine  at  what  amount  they  shall  be  reckoned  in 
voting  for  a  trustee.  But  -the  same  difficulty  would  exist  in  any  court 
that  was  winding  up  the  order,  and  a  court  of  bankruptcy  has  all  the 
machinery  of  a  court  of  equity,  and  is  not  likely  to  find  the  difficulty  in-, 
surmountable. 

The  appeal  is  dismissed,  at  the  cost  of  the  appellant,  and,  on  the  peti- 
tion to  revise,  the  order  is  affirmed. 


OOLBOIAN  ▼.  AIKBN. 
(Clrcnlt  Court  of  Appeals,  Bttti  Circuit    May  7,  IWl) 
.     ,         Na  303?. 

1.  TOWAOE   *=11(10) — L0B8   OT  Tow — LlABIUTT   OF  TUO. 

libelant  chartered  respondent's  tug  to  tow  barges  between  Texas  and 
Mexi(!an  ports.  Tbe  Charter  provided  that  the  entire  tows  should  be 
under  the  orders  of  libelant;  .that  respondent  should  use  every  means 
for  the  safety  and  safe  delivery  of  each  tow,  but  should  not  be  responsi- 
ble for  the  same ;  that  In  case  of  loss  the  tug  should  stand  by  and  make  . 
every  reasonable  effort  to  recover  any  barge  lost  or  broken  away.  Tbe 
tug  had  the  right  to  place  as  mudi  coal  as  deemed  necessary  for  Its  use 
on  the  barges.  On  one  of  the  trips  with  three  barges  the  tug  ran  short  of 
coal,  and,  being  unable  to  coal  from  the  barges  at  sea,  abandoned  them 
and  proceeded  to  Galveston,  where  It  reported  them  lost  In  a  storm. 
It  made  no  effort  to  recover  them.  The  weather  In  fact  was  no  worse 
.  than  was  to  be  expected.  Beld,  that  respondent  was  liable  for  tbe  loss, 
because  (1)  the  tug  negligently  failed  to  take  on  board  sufficient  coal  for 
the  trip,  even  in  the  best  of  weather;  (2)  when  It  was  found  that  it  could 
not  complete  the  voyage,  which  was  the  day  before  it  abandoned  them. 
It  should  have  taken  them  to  the  nearest  port,  or  at  least  proceeded  to 
such  port  and  recoaled,  and  then  tried  to  recover  them ;  and  (3)  because 
It  made  no  effort  to  recover  them  after  recoallng  at  Gtilveston. 

(Ed.  Note. — For  other  cases,  see  Towage,  Cent.  Dig.  |  23.] 
'or  other  easM  see  luune  topic  A  KST-NVMBEK  in  all  Kar-Numliarea  Dli^enta  h  Indiaea 
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2.  Towage  d=9l5(2) — Suit  Aoautsx  Too  roB  Lou  of  Tow — BmtDBir  ov  FBOor. 
In  such  case  It  Is  not  necessary  to  recovery  that  libelant  show  that.  If 
the  tug  had  performed  its  duties,  the  barges  wonld  have  been  saved  or 
secovered. 
[Bd.  Note. — sy>r  other  cases,  see  Towage,  Cent.  Dig.  {{  34-38.] 

Appeal  from  the  District  Court  of  the  United  States  ^f or  the  North- 
ern District  of  Florida;  William  B.  Sheppard,  Judge.  ' 

Suit  in  admiralty  by  Eugene  J.  F.  Coleman,  as  assignee  of  the 
Clooney  Construction  &  Towing  Company,  against  L  H.  Aiken,  doing 
business  as  the  I.  H.  Aiken  Towboat  Company.  Decree  for  respond- 
ent, and  libelant  appeals.    Reversed. 

Harry  T.  Smith,  of  Mobile,  Ala.,  for  appellant 

W.  A.  Blount,  A.  C.  Blount,  Jr.,  F.  B.  Carter,  W.  A.  Blount,  Jr., 
and  J.  E.  D.  Yonge,  all  of  Pensacola,  Fla.  (Blount  &  Blount  &  Carter 
and  W.  A.  Blount,  Jr.,  all  of  Pensacola,  Fla.,  on  the  brief),  for  ap- 
pellee. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

BATTS,  Circuit  Judge.   A  charter  from  respondent  Aiken  to  Cloon- 
ey Construction  &  Towing  Company  provided  for  the  services  of  the 
tug  Monarch  in  towing  barges  from  Calcasieu  Pass  to  Frontera,  Mex- 
«ico,  via  Tampico.    Paragraph  11  provided  that: 

"Hie  owners  should  have  the  right  to  place  vpoa  the  barges  <«i  each  trip 
as  much  ooal  for  .tbe  tug's  use  as  they  may  d«em  necessary  tor  sadi  trip." 

Paragraph  7  was  to  this  effect: 

"It  is  understood  that  the  entire  tow  is  tinder  the  orders  and  sopervisioB 
of  the  Clooney  Company,  and  in  performing  this  work  the  Aiken  Company 
shall  use  every  means  for  the  safety  and  safe  delivery  of  each  tow  specified, 
but  are  In  no  way  to  be  held  responsible  tor  same." 

Added  provision  12  was  as  fellows : 

"The  Towboat  Company  agree  in  case  of  loss  that  the  tug  Monarch  win 
stand  by  and  make  every  reasonable  effort  to  make  recovery  of  the  barge  or 
barges  lost  or  broken  away." 

By  correspondence  the  charter  was  modified,  in  so  far  as  the  trip 
now  imder  consideration  was  concerned,  to  "go  direct  from  Port  Ar- 
thur to  Frontera  with  the  tow." 

With  two  barges  in  tow,  the  Monarch  left  Port  Arthur  May  23,  1912, 
at-  5 :30  p.  m.  On  the  28th  the  barges  were  abandoned — the  master  of 
the  tug  claiming  that  on  the  27th  a  storm  from  the  southeast  arose; 
that  on  the  morning  of  the  28th  it  increased  to  great  severity;  that 
the  barges  had  become  water-lc^ged ;  that  coal  was  being  washed  over- 
board from  them;  and  that  the  Wind  was  so  strong  and  the  seas  so 
high  that  it  was  impossible  for  the  tug  to  take  from  the  barges  any'of 
the  coal  remaining.  He  stated  that  he  consulted  the  engineer  and  first 
officer,  and,  having  ascertained  that  there  was  not  enough  coal  aboard 
tlie  tug  to  enable  him  to  take  the  tug  and  the  barges  to  any  port,  the 
barges  wiere  abandoned,  and  the  tug  taken  to  Galveston.  After  reach- 
ing Galveston,  the  master  of  the  tug  wired  to  the  Aiken  Company  that 
the  barges  had  been  lost,  but  that  the  men  aboard  had  been  saved. 

9sa  for  other  casw  *ec  same  topic  ft  KBT-NtntBBR  In  all  Key-Numbered  Dlgeeta  A  Indexes. 
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This  wire  was  communicated  to  the  Clooney  Company,  but  no  imme- 
diate eflFort  was  made  by  either  party  to  find  the  barges.  Libel  was 
instituted  against  the  Aiken  Company.  This  appeal  is  from  a  judg- 
ment of  dismissal. 

Appellants  claim  that  the  libel  should  not  have  been  dismissed,  be- 
cause of  faults  for  which  respondent  was  liable :  (1)  In  going  to  sea 
without  the  proper  supfdy  of  coal;  (2)  in  deviating  from  the  course 
expressJy  provided  for  by  the  contract;  (3)  in  the  master's  not  keep- 
ing himself  properly  informed  as  to  the  coal  supply  as  the  voyage  pro- 
ceeded; (4)  after  it  appeared  that  the  tug  could  not  recoal  at  sea,  in 
the  master's  not  laying  his  course  towards  Aransas  Pass,  and  in  not 
putting  in  at  that  port;  (5)  in  cutting  the  barges  adrift,  and  in  not  hav- 
ing stood  by  after  tHey  were  cut  adrift;  (6)  after  cutting  the  barges 
ackift,  in  not  going  to  Aransas  Pass,  recoaling,  and  returning;  (7) 
after  going  to  Galveston,  in  not  having  recoaled  and  made  a  proper  ef- 
fort to  find  the  barges;  (8)  in  making,  after  arrival  at  Galveston,  a 
misleading  report,  which  prevented  efforts  to  recover  the  barges. 

The  results  indicate  that  no  adequate  provisions  were  made  for  coal. 
The  charter,  as  modified,  contemplated  direct  voyage  to  Frontera  with- 
out stopping  at  any  port.  The  coal  on  the  tug  was  probably  insufficient 
for  the  voyage  under  the  most  favorable  weather  conditions  and  with 
the  barges  properly  loaded.  Although  the  weather  was  fine  on  the  23d, 
24th,  25th,  and  to  noon  of  the  26th,  the  engineer  states  that  it  would 
have  been  impossible,  at  any  time  after  crossing  the  bar,  to  have  taken 
coal  from  the  barges.  Coaling  from  the  barges  was,  according  to  the 
master,  impossible  when  there  wjls  "any  sea  at  all."  The  weather  en- 
countered was  not  unusual,  and  was  to  have  been  expected.  If  stop- 
ping at  a  port  had  been  contemplated,  an  effect  other  than  increasing 
what  the  master  said  was  an  overload  might  have  been  expected  from 
placing  coal  on  the  barges.  But  the  voyage  was  to  be  direct,  and  the 
impossibility  of  loading,  except  in  very  smooth  sea,  made  the  coal  on 
the  barges  of  doubtful  value.  A  sea  that  would  create  a  special  need 
for  this  coal  would  render  its  utilization  impossible. 

The  weather  was  good  on  the  24th  and  25th.  In  the  afternoon  of 
.  May  26th  the  sea  began  "makii^up."  On  the  27th  there  was  a  "big 
sea,"  according  to  the  master.  The  master  claims  that  the  coal  con- 
sumption was  greatly  increased  by  the  bad  weather.  The  engineers  dis- 
cussed the  shortage  of  coal  on  the  27th.  The  testimony  is  that  bad 
weather  would  increase  coal  consumption  from  a  half  a  ton  to  a  ton  a 
day.  Early  on  the  morning  of  the  28th  the  wigineer  reported  to  him 
that  there  was  only  from  30  to  36  hours'  of  (;oal  left  on  board.  The  coal 
consumption  could  not  have  been  increased  more  than  two  or  three 
tons  on  account  of  the  rough  sea.  The  coal  aboard  the  tug  was  insuffi- 
cient in  bad  weather.  The  coal  on  the  barges  was  not  available  in  bad 
weather.  Bad  weather  was  to  have  been  expected.  It  is  apparent  that 
very  little  rare  was  exercised  in  providing  an  adequate  coal  supply. 

[  1  ]  The  question  of  responsibility  for  this  condition  remains.    It  was 

the  duty  of  the  shipoAyner  to  supply  the  coal.    The  owners  especially 

contracted  for  the  right  "to  place  upon  the  barges  on  each  trip  as  much 

coal  for  the  tug's  use  as  they  may  deem  necessary  for  such  trip." 
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Whfle  the  "entire  tcrw"  was  "under  the  orders  and  supervision"  of 
the  Clooney  Company,  the  owners  were  under  ^legal  and  contract  obli- 
^tions  to  "use  every  means  for  safety  and  safe  delivery."  The  prac- 
tical matters  of  navigation  were  left  to  the  owners  of  the  tug.  They 
should  be  held  chargeable  with  the  results  of  a  negligent  failure  to 
furnish  an  adequate  available  coal  supply. 

The  charter,  as  modified,  required  a  direct  voyage  to  Frontera. 
The  course  taken  was  a  deviation  from  that  fixed  by  the  contract. 
It  is  to  be  inferred  from  his  testimony  that  the  master  intended  to  first 
make  Tampico.  Complaint  of  this  deviation  would  be  entitled  to  more 
consideration,  if  appellant  had  not  assigned  as  error  the  failure  of  the 
trial  court  to  decree  "that  the  master  was  at  fault  in  not  laying  his 
course  via  Tampico,  so,  that  the  tug  could  coal  at  that  point."  The 
master  could  not  be  at  fault  both  for  not  laying  his  course  via  Tampico 
and  for  not  laying  his  course  direct  to  Frontera. 

On  the  27th,  the  day  prior  to  the  abandonment  of  the  barges,  the 
engineers  discussed  the  coal  shortage,  and  mentioned  the  matter  to 
the  master.  The  sea  was  at  this  time  rough ;  coal  could  not  be  taken 
from  the  barges.  Less  than  one-half  the  voyage  to  Frontera  had  been 
completed.  Assuming  that  no  negligence  is  involved  in  not  keeping 
informed  as  to  the  condition  of  the  coal  supply,  it  became  the  duty 
of  the  master  to  investigate  when  the  fact  of  a  probable  deficiency  was 
brought  to  his  attention.  It  should  have  been  apparent  on  the  27th  that 
it  would  not  be  possible  to  make  Frontera  without  coaling  from  the 
barges.  Coal  could  not  then  be  taken  from  the  barges.  There  was 
nothing  to  indicate  wh«n  that  would  be  possible.  The  inaster  could 
doubtless  at  that  time  have  made  Galveston  with  the  baizes,  and  it  is 
almost  certain  that  he  could  have  gotten  to  Aransas  Pass. 

In  his  protest  the  master  of  the  Monarch  says  that  he  cast  adrift 
the  barges  "on  account  of  severe  weather  and  not  having  fuel  enough 
to  reach  destination."  No  claim  was  then  made  that  the  barges  were 
overloaded,  water-logged,  or  otherwise  in  bad  condition.  The  captain 
testifies  that  when  the  barges  were  abandoned  "the  sea  was  very  high 
and  the  wind  was  increasing."  The  master  of  one  of  the  barges  tes- 
tified that  "the  weather  was  not  very  bad ;  just  a  little  rough."  He 
said  that  the  barges  could  have  been  towed  in  safety.  He  proposed  to 
the  captain  of  the  tug,  after  being  told  that  the  Monarch  would  go  to 
Galveston :  "I  will  stay  on  the  barge,  if  you  will  come  back  and  pick  it 
up."  No  particular  difficulty  was  experienced  in  taking  off  the  men 
on  the  barges,  or  in  returning  for  their  belongings.  The  statement  of 
the  master  of  the  tug  that  the  barges  were  water-logged  and  unsea- 
worthy  is  denied.  A  careful  examination  of  the  record  leads  us  to 
doubt  if  there  was  necessity  for  casting  the  barges  adrift.  At  all  events, 
the  officers  of  the  Monarch  displayed  a  degree  of  prudence  to  be  com- 
mended only  when  disregard  of  important  duties  is  not  involved. 

If  casting  the  barges  adrift  was  necessary,  the  necessity 'arose  from 
a  deficient  available  coal  supply.  Let  it  be  assumed  that  the  conditions 
justified  casting  the  barges  adrift.  They  did  not  justify  complete  fail- 
ure to  try  thereafter  to  recover  them.  The  charter  expressly  pro- 
vided that  the  tug,  "in  case  of  loss,  will  stand  by  and  make  every  rea- 
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sonable  effort  to  make  recovery  of  the  bargfe  or  barges  lost."  The  con- 
tract did  little  more  than  express  a  legal  obligatten  that  would  have 
existed  if  the  contract  had  not  so  pro\'ided.  The  tug-  could  have  stood 
by,  until  the  sea  subsided,  with  small  use  of  coal.  It  could  have  gone 
to  Aransas  Pass,  recoaled,  and  returned.  If  this  latter  course  had 
been  pursued,  there  is  every  probability  that  the  barges  would  have 
been  recovered,  as  they  would,  under  the  conditions  of  wind  and  sea, 
have  drifted  towards  that  port. 

If  an  absence  of  knowledge  of  conditions  at  Aransas  Pass  excused 
a  failure  to  recoal  at  that  port,  nothing  has  teen  suggested  which  ex- 
cuses the  failure  to  return  to  the  locality  in  which  the  barges  were 
abandoned,  after  recoaling  at  Galveston.  On  arrival  there  on  the  day 
after  abandonment,  the  master  reported:  "Lost  baizes  in  southeast 
blow.  Men  saved."  A  proper  inference  from  this  report  was  that 
the  barges  had  gone  down,  and  explains  the  failure  of  the  owners  to 
at  once  tcike  steps  for  their  recovery.  If  cutting  the  barges  adrift  was 
necessary  or  excusable,  and  if  going  to  Galveston  was  necessary  or 
excusable,  complete  abandonment  of  the  barges  was  utmecessary  and 
inexcusaUe.  It  was  the  duty  of  the  master  to  undertake  to  recover 
the  barges.  Neither  the  obligations  imposed  by  the  general  principles 
of  law  nor  the  duties  distinctly  declared  in  the  charter  were  observed. 

[2]  It  is  not  necessary  to  recovery  that  libelant  be  compelled  to  show 
that  the  efforts  of  the  tug  owners  to  perform  their  duties  would  have 
resulted  in  the  recovery  of  the  barges.  That  would  be  substantially 
impossible,  and  nonperformance  of  duty  should  not  be  encouraged, 
when  a  remedy  is  sought,  by  putting  insurmountable  obstacles  in  the 
way  of  those  to  whom  the  duty  is  owed.  The  rule  should  rather  be 
to  require  one,  on  whom  is  the  obligation  to  do,  to  show  that  his  ef- 
forts would  have  been  without  avail. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  dispo- 
sition not  inconsistent  with  this  opinion. 


CONTINENTAL  COAL  CORP.  et  al.  v.  ROSZELLB  BBOS.  et  aL 

(Clrcoit  Court  of  Appeals,  Sixth  Circuit.    June  6,  1&17.) 

No.  3047. 

1.  BAirKKITFTOT  ^=3ie — JUBIBDIOnOR   OT  Pbocbbdinos— Pbincipai.  Pl.AaK  ov 
BUBIlfESS  OF  CORPOAATION. 

A  corporation  was  engaged  in  extensive  miniiig  operations  in  B.  coun- 
ty in  the  Eastern  District  of  Kentucky,  where  it  maintained  four  com- 
missaries, selling  to  employes  and  the  general  public,  and  employed  about 
1,000  men,  renting  and  living  in  its  houses,  numbering  more  than  500. 
The  maps  and  original  deeds  of  its  property  were  kept  In  a  vault  there 
prepared  for  the  purpose,  its  superintendent  and  manager  resided  there, 
and  the  ndnlng  and  shipment  of  coal  and  sales  of  merchandise,  timber, 
and  lands,  and  the  purchase  of  equipment  and  supplies  had  all  been  had 
there  exclusively.  It  maintained  Its  principal  office  in  (%attanoogH, 
where  most  of  its  officers  resided  and  wbece  its  books  were  kept,  the  gust- 
eral  guidance  of  its  business  effected,  and  the  selling  of  coal,  including 
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some  bought  by  It  from  other  prodncers  done.    Beld,  fbat  Its  prlndiMl 
place  of  busineaa  «ra8  in  the  Eastern  District  of  Kentucky,  and  the  Dia- 
Court  ft>r  that  district  had  Jurisdiction  of  a  bankruptcy  proceeding 
against  It 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent  Dig.  f  20i] 

2.  Bahkbuptct  «=>467 — Review— Qdkstions  of  Fact. 

The  concurrent  findings  of  a  special  master  and  the  district  Judge  on  the 
question  of  the  location  al  a  bankrupt's  principal  place  of  baslness  wlU 
not  be  disturbed  upon  anything  less  than  a  demonstration  of  plain  mis- 
take. 

[Ed.  Mote.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  g  029l] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Kentudcy ;  Andrew  M.  J.  Cochran,  Judge. 

Petition  by  Roszelle  Bros,  and  otiters  to  have  the  Ccmtinental  Coal 
Corporation  adjudicated  a  bankrupt  From  an  order  adjudicating 
bankruptcy,  the  bankrupt  and  others  appeal.    Affirmed. 

C.  C.  Moore  and  D.  L.  Grayson,  both  of  Chattanooga,  Tenn-,  for  ap- 
pellants. 
C  L.  Williamson,  of  Lexington,  Ky.,  for  appellees. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

KNAPPEN,  Circuit  Judge.  This  is  an  appeal  from  an  order  adju- 
dicating bankruptcy.  It  presents  a  conflict  of  jurisdiction  over  the  ad- 
ministration of  the  bankrupt's  estate,  due  to  the  pendency  of  proceed- 
ings in  both  the  Eastern  District  of  Kentucky  and  the  Eastern  District 
of  Tennessee ;  the  pivotal  question  (and  the  only  one  presented  here) 
being  in  which  of  Ae  two  districts  did  the  bankrupt  have  its  principal 
place  of  business  for  the  six  months  preceding  May  5,  1916?  Upon 
review  of  an  order  of  the  District  Court  for  the  Eastern  District  of 
Kentucky  we  held  that  that  court,  having  first  asserted  jurisdiction, 
took  constructive  possession  of  the  bankrupt's  estate  and  should  retain 
the  case  for  the  purpose  of  determining  its  own  jurisdiction.     In  re 

Continental  Coal  Corporation,  238  Fed.  113, C.  C.  A. .    Upon 

a  reconsideration  of  the  case  the  court  below,  adhering  to  its  former 
opinion  (235  Fed.  354),  held  that  the  bankrupt's  principal  place  of  busi- 
ness was  in  the  Eastern  District  of  Kentucky.  Adjudication  of  bank- 
ruptcy followed. 

[  1  ]  The  bankrupt  corporation  was  organized  under  the  laws  of  the 
state  of  Wyoming,  and  it  seems  to  be  conceded  that  the  purpose  of  its 
organization,  as  stated  in  its  charter,  was  the  owning  and  bedding  of 
coal  lands  and  the  mining,  selling,  and  shipping  of  coal.  Its  legal  resi- 
dence was  thus  in  Wyoming,  but  its  principal  place  of  business  was  not 
in  that  state,  if  indeed  it  has  ever  done  any  business  there.  It  owns 
2,000  acres  of  coal  lands  in  Tennessee,  none  of  which  has  ever  been 
developed.  All  of  its  developed  properties  are  in  the  Eastern  District 
of  Kentucky,  including  15,000  acres  or  more  in  Bell  county  (on  which 
it  has  operated  during  the  six  months  period  and  before),  and  10  coal 
mines  from  which  it  has  mined  and  sold  an  average  of  more  than  100,- 
000  tons  annually.  In  the  vicinity  of  the  mines  it  has  maintained  four 
commissaries,  the  annual  sales  from  which  to  employ^  and  the  gen- 
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eral  public  have  averaged  at  least  $250,000.  Its  average  annual  sales 
of  timber  from  its  lands  have  amounted  to  between  $25,000  and  $40,- 
000.  It  has  employed  in  these  activities  at  least  an  average  of  1,000 
men  (mostly  miners),  nearly  all  of  whom  lived  in  and  paid  rent  for  the 
company's  houses  (more  than  500  in  number)  on  its  lands.  The  min- 
ing and  shipment  of  coal,  as  well  as  the  sales  of  merchandise,  timber, 
and  lands,  and  the  purchase  of  equipment  and  supplies  for  the  mines 
and  merchafidise  for  the  commissaries  have  all  been  had  exclusively  in 
Bell  county.  Except  where  the  amounts  of  purchases  were  large, 
they  were  not  required  to  be  submitted  to  the  Chattanooga  office,  al- 
though it  was  customary  to  consult  it  and  sometimes  take  matters  up 
with  the  board  of  directors.  Detailed  accounts  of  transactions  have 
been  kept  in  the  office  in  Bell  county.  The  maps  and  original  deeds  of 
the  debtor's  property  are  kept  in  a  vault  in  Bell  county,  prepared  for 
that  purpose.  For  the  three  years  ending  June  S,  1915,  all  its  activities 
were  under  the  immediate  supervision  and  direction  of  the  company's 
vice-president  and  general  manager,  who  resided  and  had  his  office  in 
Bell  county.  Under  him  was  a  staff  of  officials,  including  an  assistant 
general  manager,  who  had  charge  of  the  bookkeepers  and  shipping 
clerks,  a  superintendent  in  charge  of  mining  operations,  and  a  manager 
in  charge  of  the  commissaries.  Tlie  company  also  maintained  there 
a  timber  department,  a  secret  service  department,  and  a  legal  depart- 
ment. In  July,  1915,  an  executive  committee  was  appointed,  under  au- 
thority of  the  board  of  directors ;  and  its  chairman,  who  has  since  re- 
sided in  Bell  county,  has,  until  the  bankruptcy,  taken  the  place  of  and 
performed  the  duties  previously  discharged  by  the  vice  president  and 
general  manager.  'The  corporation's  principal  office  has  all  the  time 
been  in  Chattanooga,  which  is  in  the  Eastern  District  of  Tennessee, 
and  its  principal  stockholders  and  all  its  directors  and  officers — except 
the  vice-president  and  general  manager,  the  chairman  and  another 
member  of  the  executive  committee — ^have  lived  there.  In  this  Chat- 
tanooga office  the  president,  secretary  and  treasurer,  and  sales  man- 
ager gave  their  entire  time  to  the  company's  business,  exercising  a  gen- 
eral direction  and  supervision  over  the  business,  and  communicating 
daily,  by  mail  and  telephone,  with  those  in  charge  at  the  mines  and  of 
the  various  operations  connected  therewith ;  and  from  whom,  as  well 
as  from  those  in  charge  of  the  timber,  secret  service,  and  legal  depart- 
ments, reports  were  regularly  received.  The  financial  management 
was  exercised  at  the  Chattanooga  office,  including  the  borrowing  of 
money,  the  remittance  of  funds  to  meet  the  pay  rolls  (made  out  at  the 
mines),  the  payments  for  purchases  (by  checks  drawn  at  the  mines  and 
countersigned  at  the  Chattanooga  office),  and  the  sales  of  coal  (some  of 
which  was  bought  by  the  company  from  other  producers)  on  orders 
(partially  at  least  through  traveling  salesmen)  received  and  passed  on 
at  the  Chattanooga  office,  copies  of  the  orders  being  sent  to  the  office 
at  the  mines  for  filling.  Remittances  for  coal  sold  were  also  received  at 
the  Chattanooga  office,  and  deposited  in  the  company's  account  at  the 
bank  in  that  city  where  its  principal  banking  business  was  done.  The 
only  bookkeeping  done  at  the  Chattanooga  office  seems  to  have  related 
to  the  "general  accounts."    The  company  had  no  property  in  Chatta- 
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nooga  aside  from  its  office  furniture  and  equipments,  books,  files,  and 
records.  It  did  no  business  anywhere  except  in  the  Eiastem  District  of 
Kentucky  (and  in  Chattanooga,  as  stated)  aside  from  maintaining  a  re- 
tail coalyard  at  Louisville,  Ky.,  which  is  in  the  Western  District  of 
Kentucky. 

The  corporation  complied  with  the  laws  of  Kentucl^  relating  to  the 
doing  of  business  by  foreign  corporations  in  that  state,  including  the 
appointment  of  a  resident  agent  for  service  of  process.  It  did  not  com- 
ply with  the  laws  of  Tennessee  in  these  respects.  After  the  filing  of  in- 
voluntary proceedings  in  the  Eastern  District  of  Kentucky,  the  corpo- 
raticm  caused  voluntary  petiticm  to  be  filed  in  the  Eastern  District  of 
Tennessee. 

In  this  state  of  facts  the  question  is  narrowed  to  this :  In  which  of 
the  two  localities-T-the  City  of  Chattanooga,  Tenn.,  or  Bell  county,  Ky. 
— ^was  the  corporation's  "principal  place  of  business"?  Appellants 
contend  that,  as  applied  to  the  facts  of  this  case,  the  corporation's 
principal  place  of  business — 

"Is  that  plnce  from  which  SHpreme  direction  ond  control  of  Its  affairs  Is  exer- 
cised, where  Its  executive  offlces  are  located.  Its  stockholders  and  directors 
meet,  its  books  and  records  are  kept,  its  banking  and  financial  transactions 
handled,  and  all  component  parts  of  its  business  regulated  and  directed,  as  a 
whole." 

Cases  are  cited  in  which,  as  applied  to  the  facts  there  presented,  the 
features  mentioned  have  been  regarded  as  dominating.^ 

But  we  think  the  place  where  the  principal  office  is  located  is  not 
necessarily  the  place  where  the  principal  business  is  carried  on.  Such 
may  or  may  not  be  the  case.  Nor  as  between  the  place  where  a  mining 
corporation's  actual  operations  are  carried  on  and  the  place  where  the 
selling  is  done  and  the  principal  office  maintained  can  the  latter  be  de- 
clared in  all  cases,  as  matter  of  law,  the  principal  place  of  business. 
All  the  authorities  recognize,  as  do  counsel,  that  the  question  as  to  the 
place  where  the  bankrupt  carried  on  its  principal  business  is  purely 
one  of  fact.  Each  case  depends  upon  its  own  special  circumstances. 
Neither  of  the  cases  cited  by  appellants  is  on  all  fours  with  the  instant 
case.  Where  a  corporation  has  more  than  one  mine,  quarry,  or  manu- 
facturing plant,  situated  in  different  districts,  its  office  from  which 
supreme  direction  and  control  of  the  business  generally  is  had,  includ- 
ing the  operations  of  the  several  plants,  may,  and  perhaps  must,  be 
deemed  the  principal  place  of  business.  Such  was  the  case  in  the  Slate 
Company  Case.  But  that  consideration  does  not  apply  to  the  case  here. 
The  same  may  be  said  of  the  case,  suggested  by  way  of  illustration, 
of  a  railroad  running  through  several  jurisdictions.  Nor  need  we  be 
concerned  with  tlie  test  sometimes  applied,  by  way  of  comparing  the 
volume  of  business  done  at  different  places.  The  test  of  volume  of 
business  in  terms  either  of  output  or  of  dollars  and  cents  is  not  perti- 
nent to  the  situation  before  us. 

1  Ib  re  Matthews  Consolidated  Slate  Co.  (D.  C.)  144  Fed.  724,  nfflrmed  in 
Burdlck  T.  DlUoh  (0.  C.  A.  1)  144  Fed.  737,  75  C.  C.  A.  608;  In  re  Peunsyl- 
vania  Oonsolidated  Coal  Co.  (O.  C.)  163  Fed.  679. 
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In  A  wel^considered  opinion  Judge  Cochran  has  discilssed  the  perti- 
nent features  of  the  case,  and  has  stated  reasons  fw  his  conclusion 
that  the  Eastern  District  of  Kentucky  was  the  bankrupt's  principal 
place  of  business.  We  agree  with  the  conclusion  and  with  the  reason- 
ing on  which  it  is  based.  There  are  several  cases  tending  more  or  less 
strongly  to  sustain  the  conclusion  reached  by  the  district  judge  (In  re 
Elmira  Steel  Co.  [D.  C]  109  Fed.  4S6;  In  re  Tygarts  River  Goal  Co. 
{D.  C]  20S  Fed.  178;  Home  Powder  Co.  v.  Gds  [C.  C.  A.  8]  204  Fed. 
o68,  123  C.  C.  A.  94),  although,  as  in  the  case  of  those  cited  by  appel- 
lants, not  involving  'situations  entirely  paralld  with  that  before  us. 
The  case  with  which  we  are  dealing  is  sui  generis.  We  are  impressed 
that  the  dominating  feature  of  the  bankrupt's  business — ^that  which 
gave  it  distinctive  character — was  the  mining  of  coal.  As  was  well 
said  by  Judge  Cochran : 

"It  Is  the  production  end  of  bis  (the  mine  operator'ts]  business  tbnt  is  tbe 
prominent  feature  and  is  expressed  in  bis  name.  No  one  ever  speaks  of  a 
njanufarturcT  or  mine  operator  as  a  mercbant  or  seller  of  goods,  but  always 
as  a  manufacturer  or  mine  operator." 

Taking  into  account  the  entire  situation,  we  are  better  content  with 
the  view  that  the  debtor's  principal  place  of  business  was  the  place 
where  ttese  extensive  mining  operations,  as  well  as  the  other  business 
mentioned,  were  carried  on,  where  the  maps  and  original  deeds  of  the 
company's  property  were  kept  in  a  vault  prepared  for  that  purpose, 
where  this  large  number  of  company  houses  and  the  important  commis- 
sary storey  were  maintained  (a  village  of  themselves),  whdre  the  bulk 
of  the  bankrupt's  property  was  situated,  and  where'  suits  and  liens 
against  it  would  naturally  be  enforced  (in  fact,  several  personal  injury 
suits  were  pending  when  the  testimony  below  was  taken),  and  where 
its  superintendent  and  manager  actually  resided,  ratlier  than  the  office 
in  Chattanooga,  in  which  the  books  were  kept,  the  general  guidance  of 
its  business  effected,  and  from  which  the  selling  was  conducted.  The 
retail  coal  business  and  the  selling  of  coal  bought,  as  well  as  that  pro- 
duced by  the  bankrupt,  were  incident  to  its  dominant  coal-mining  busi- 
ness. We  also  think  that  the  fact  that  the  bankrupt  complied  with  the 
Kentucky  statute  and  not  with  tiiat  of  Tennessee  has  a  tendency,  al- 
though not  conclusive,  "to  show  what  Was  in  effect  its  principal  place 
of  business,"  and  that  this  effect  is  not  destroyed  by  the  reason  assign- 
ed that  cotcnpliance  with  the  Tennessee  statute  would  require  a  consider- 
able payment  of  fees,  nor  by  the  fact  that,  following  the  involuntary 
bankruptcy  proceedings  in  the  Eastern  District  of  Kentucky,  the  debt- 
or, pursuant  to  a  previously  formed  intention,  filed  a  voluntary  peti- 
tion in  the  Eastern  District  of  Tennessee.  The  icontention  that  a  cor- 
poration is  presumed,  as  matter  of  law,  to  know  the  location  of  its 
principal  place. of  business  loses  its  force  here  from  the  fact  that  it  re- 
quired about  two  weeks'  investigation  of  facts  and  of  law  to  reach  a 
conclusion  that  the  bankrupt's  principal  place  of  business  was  in  Chat- 
tanooga. 

[2]  But  assummg  that  the  correctness  of  the  conclusion  reached  be- 
low is  not  free  from  ddubt,  it  is  enough  to  say  that  mere  doubts  are 
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not  enough  to  cause  its  rejection.    The  testimony,  wltii  a  comparatively 
unimportant  exception,  was  all  taken  in  the  presence  of  the  specisit 

master;  that  which  is  the  subject  of  the  exception  just  stated,  viz.  that 
taken  after  our  former'  review,  having  apparently  been  taken  in  the 
presence  of  the  judge.  The  master  and  the  judge  reached  the  same 
conclusions,  and  by  similar  processes  of  reascMiiug.  These  concurrent 
findings  on  questions  of  fact  we  would  not  be  justified  in  overturning 
upon  anything  less  than  a  demonstration  of  plain  mistake,*  and  there 
is  no  demonstration  of  mistake. 
The  order  of  the  district  court  ai^ealed  from  is  affirmed. 


UNION  ELECTRIC  CO.  et  aL  ▼.  HUBBABD  et  al. 

In  re  MOUND  OITT  COAI.  OO. 

(Circuit  Court  of  Appeals,  I^turth  Circuit     May  17,  19170 

No.  1494. 

L  Bankbdptot  4e»211 — Lisits — Conflicting  Jueisdiction. 

Where,  after  the  appointment  of  a  recelyer  for  a  corporation  by  a 
state  court,  It  was  adjndlcated  a  bankrupt,  and  It  appeared  that  Its 
assets  exceeded  Its  admitted  Ilea  debts  by  9ti4,000,  and  whether  a  fDith»' 
claim  of  $80,000  was  entitled  to  rank  as  a  Uen  debt  w«s  a  very  serious 
question,  the  bankruptcy  court  erred  in  granting  the  application  of  lien 
creditors  that  the  property  be  returned  to  the  receiver  for  administration 
in  the  state  court,  since,  when  It  Is  manifest  that  there  can  be  no  fund 
to  be  administered  for  unsecured  creditors.  Hen  oredltors  should  be 
permitted  to  leall^  on  their  securities  in  their  own  way,  bat  this  should 
not  be  done  when  there  is  any  surplus,  or  any  reasonable  ground  for 
Inferring  that  there  may  be  a  surplus  or  equity,  that  wUl  inure  to  the 
benefit  of  general  creditors,  or  where  there  is  any  division  of  agreement 
among  the  lien  credltora  as  to  the  method  oi«  tribunal  of  administration. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  ff  321,  S2S.] 

2.  Banebuftct  9=>211 — Ijenb — Conixictino  Jubisdiction. 

In  directing  the  trustee  to  turn  over  the  property  to  the  receiver,  It 
was  also  error  to  direct  the  trustee  to  seek  to  intervene  In  the  state  court 
and  have  the  validity  at  liens  determined,  and  to  provide  tiiat  he  be 
afforded  full  optfortunlty  to  contest  such  liens,  and  to  reserve  the  right 
to  take  exclusive  jurisdiction  and  administer  the  estate,  if  the  state  court 
should  deny  the  trustee  the  right  to  intervene,  or  the  relief  which  he 
was  directed  to  seek,  as  the  action  of  Judicial  tribunals  of  competent 
lurisdletlon  cannot  be  so  indicated  or  required  in  advance^  and,  if  the 
property  should  psoperly  be  turned  over  to  the  state  court,  it  should  t>e 
turned  over  without  reservation  or  ooudltiea  as  to  the  after  Judicial 
action  of  that  court. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  H  321.  323,1 

Petition  to  Superintend  and  Revise,  in  Matter  of  Law,  Proceedings 
of  the  District  Court  of  the  United  States  for  the  Northern  District  of 
West  Virginia,  at  Wheeling,  in  Bankruptcy;  Alston  G.  Dayton,  Judge. 

a  Ohio  Valley  Bank  Co.  v.  Mack  (C.  C.  A.  6)  163  Fed.  155,  158,  89  C.  C.  A. 
606,  24  L.  K.  A.  <N.  S.)  184;  Wabash  By.  Co.  v.  Oompjton  (O.  O.  A.  8)  172  Fed. 
17,  and  cases  cited  at  page  21,  06, C.  C  A.  603;  Deupree  T.  Watson  (G.  a  A.  6> 
216  Fed.  483,  485,  132  C.  C.  A.  543. 
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In  the  matter  of  the  Mound  City  Coal  Company,  bankrupt.  On  pe- 
tition by  the  Union  Electric  Company  and  others  to  superintend  and  re- 
vise an  order  granting  a  petition  of  Nelson  C.  Hubbard  and  others. 
Reversed  and  remanded. 

Joseph  R,  Curl,  of  Wheeling,  W.  Va.  (William  Erskine  and  John  C. 
P^mer,  Jr.,  both  of  Wheeling,  W.  Va.,  on  the  brief),  for  petitioners. 
George  A.  Blackford,,  of  Wheeling,  W.  Va.,  for  certain  respondents. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  SMITH,  Dia- 
trict  Judge. 

SMITH,  District  Judge.  The  Mound  Coal  Company,  J.  C.  McKin- 
ley,  and  Nelson  C.  Hubbard  filed  a  ImU  of  complaint  in  the  circuit  cotut 
for  Marshall  county,  in  the  state  of  West  Virginia,  against  the  Mound 
City  Coal  Company  and  others,  under  which,  on  the  12th  of  October, 
1915,  the  Dollar  Savings  &  Trust  Cnnpany,  one  of  the  defendants  to 
the  bill,  was  appointed  by  the  state  court  receiver  of  all  the  property 
of  the  Mound  City  Coal  Company.  On  the  10th  of  February,  1916.  a 
petition  for  involuntary  bankruptcy  was  filed  against  the  Mound  City 
Coal  Company  in  the  I)istrict  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  and  on  the  2d  of  March,  1916,  that  com- 
pany was  adjudicated  bankrupt,  and  thereafter  the  Security  Trust 
Company,  a  West  Virginia  corporation,  was  appointed'  trustee  m  bank- 
ruptcy. Thereupon  the  Dollar  Savings  &  Trust  Company,  the  receiver 
in  the  proceedings  in  the  state  court,  voluntarily  turned  over  all  the 
real  and  personal  property  of  the  bankrupt  to  the  trustee  in  bankruptcy 
and  the  .trustee  took  possession  of  the  same.  All  the  creditors  of  the 
bankrupt  proved  their  claims  before  the  referee  in  bankruptcy.  The  ap- 
praisers appointed  by  the  referee  appraised  the  assets  of  the  bankrupt 
estate  at  about  $204,000.  The  claums  secured  by  lien  were  found  to 
amount  to  about  $140,000,  and  the  -unsecured  claims  to  about  $75,000. 

Thereafter  the  receiver  in  the  state  court,  the  Dollar  Savings  & 
Trust  Company,  and  the  complainants  in  the  state  court  proceedings, 
viz..  Mound  Coal  Company,  Nelson  C.  Hubbard,  and  J.  C.  McKinley, 
filed  a  petition  before  the  referee  in  bankruptcy,  praying  that  all  the 
property  of  the  bankrupt  be  returned  by  the  bankrupt  court  to  the  re- 
ceiver in  the  state  court,  to  be  dealt  with  by  the  state  court,  viz.,  the 
circuit  court  of  Marshall  county.  This  petition  was  refused  by  the 
referee  in  bankruptcy,  and  the  petitioners  thereupon  filed  a  petition 
praying  the  District  Court  to  review  and  reverse  the  order  of  fiie  ref- 
eree. 

On  the  11th  of  December,  1916,  the  District  Judge  filed  his  order 
reversing  the  order  of  the  referee,  and  remanded  the  proceeding  to  the 
referee,  with  instructions  to  enter  an  order  directing  the  trustee  in 
bankruptcy  to  surrender  up  and  deliver  to  the  receiver  in  the  state  court 
all  the  property  of  the  bankrupt,  and  further  directing  the  trustee  to 
seek  by  petition  to  intervene  in  the  state  court  and  ask  that  couit  to 
modify  its  decree,  so  as  to  provide  that,  before  any  sale  of  the  property 
or  any  distribution  of  the  proceeds  of  such  sale  be  made,  the  validity  of 
the  liens  thereon  and  the  order  of  priority,  may  be  determined,  and  to 
provide  that  the  trustee  in  bankruptcy  be  afforded  full  opportunity  to 
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contest  the  validity  or  extent  of  any  and  all  such  liens,  and  to  direct 
that  any  surplus  funds  arising  from  the  sale  or  operation  of  the  prop- 
erty, after  payment  of  all  proper  costs,  charges,  and  expenses  of  the 
suit  and  the  receivership,  should  be  paid  over  to  the  trustee  in  bank- 
ruptcy. The  decree  of  the  District.  Judge  further  provided  that  the 
District  Court  of  the  United  States  reserved  and  retained  the  right  to 
take  exclusive  jurisdiction  of  the  bankrupt  estate  and  administer  it, 
and  to  stay  the  proceedings  in  the  state  court,  if  that  court  should  deny 
to  the  trustee  the  right  to  intervene,,  or  deny  to  the  trustee  the  relief 
which  the  trustee  was  by  the  decree  directed  to  seek  in  the  state  court. 

[1]  The  present  petition  before  this  court  is  to  review  and  revise 
the  action  of  the  District  Court,  and  to  reverse  its  order  of  the  11th  of 
December,  1916.  From  the  facts  set  out  in  tiie  record  it  appears  that 
the  assets  of  the  bankrupt  estate  exceeded  its  admitted  lien  debts  by 
some  $64,(XX).  There  is  a  claim  of  some  $80,000  (additional  to  the  sum 
of  $140,000  allowed  by  the  referee)  to  have  a  lien  on  the  assets,  but 
this  claim  was  disallowed  by  the  referee.  In  any  event,  it  appears  a 
very  serious  question  whether  this  $80,000  be  entitled  to  rank  as  a  lien 
debt  or  a  debt  at  all.  If  its  lien  be  finally  disallowed,  then  there  should 
be  a  fund  of  some  $60,000  to  be  administered  for  the  benefit  of  the  un- 
secured creditors.  Such  being  the  case,  it  would  seem  that  tiie  bank- 
rupt estate  should  be  administered  by  tiie  bankrupt  court.  Where  the 
admitted  and  uncontested  liens  on  any  part  or  portion  of  the  bank- 
rupt estate  clearly  exceed  the  value  of  that  property,  so  as  that  it  is 
manifest  that  under  no  circumstances  there  can  be  any  fund  therefrom 
to  be  administered  for  the  unsecured  creditors,  the  courts  of  bank- 
ruptcy have  exercised  the  discretion  of  permitting  the  lien  creditors  to 
realize  on  their  securities  in  their  own  way,  either  by  permitting  pro- 
ceedings already  commenced  in  state  courts  for  that  purpose  to  proceed 
or  by  permitting  the  lien  creditors  tp  exercise  any  powers  of  sale  they 
may  have,  or  to  initiate  proceedings  in  any  court  of  competent  juris- 
diction they  prefer,  to  realize  on  their  security.  This  has  been  done 
upon  the  theory  that,  inasmuch  as  in  such  cases  the  property  really  be- 
longs to  the  lien  cre'ditors,  the  bankrupt  court  is  not  required  to  burden 
it  with  the  expense  of  an  administration  in  bankniptcy,  if  the  lien  cred- 
itors prefer  another  method  or  tribunal  for  the  administration.' 

There  is  no  reason  why  the  property  of  a  lien  creditor  should  be  un- 
duly burdened  with  the  cost  of  an  administration  solely  for  the  benefit 
of  the  general  creditors,  nor  will  the  bankrupt  court  ordinarily  impose 
that  burden  on  a  lien  creditor  at  the  instance  of  a  general  creditor, 
where  it  is  manifest  that  the  particular  property  is  worth  less  than  the 
liens  thereon,  or  that  there  are  no  assets  in  excess  of  the  liens.  Where, 
however,  there  is  any  surplus,  or  any  reasonable  ground  for  inferring 
there  may  be  a  suqilus  or  equity  in  the  property,  that  would  inure  to 
the  benefit  of  the  general  creditors,  or  there  is  any  division  of  agree- 
ment among  the  lien  creditors  entitled  as  to  the  method  or  tribunal  of 
administration,  it  is  usually  the  course  of  the  bankrupt  court,  in  pur- 
suance of  its  exclusive  jurisdiction,  to  take  charge  of  the  liquidation  and 
administration  of  the  assets,  because  it  is  impossible  under  such  cir- 
cumstances for  the  estate  to  be  properly  administered  in  more  tiian  one 
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tribunal.  If  the  bankrupt  court  were  to  await  the  action  of  the  state 
tribunals  in  ascertaining  surplus  assets  and  determining  questions  con- 
cerning the  existence  and  rank  of  liens,  the  administration  of  the  estate 
in  the  bankrupt  court  might  lie  in  abeyance  for  an  indefinite  period — 
perhaps  for  years — before  the  trustee  in  bankruptcy  would  receive  from 
those  courts  the  assets  he  should  administer. 

This  would  be  to  subvert  tlie  spirit  and  purpose  of  the  Bankrupt  Act 
(Act  July  1,  1898,  c,  541,  30  Stat.  544),  which  contemplates  and  re- 
quires a  speedy  and  aniform  liquidation  and  administration.  It  is  thus 
the  duty  of  the  bankrupt  court,  charged  with  the  administration  of  the 
estate,  to  take  charge  of  all  the  assets  under  such  circumstances,  and 
determine  all  questions  relating  to  them,  and  it  is  likewise  ^e  duty  of 
all  other  tribunals  of  otherwise  concurrent  jurisdiction  to  surrender 
possession  to  the  proper  court  for  that  purpose. 

[2]  The  learned  judge  who  made  the  order  in  the  court  below  was 
therefore  in  error  under  the  circumstances  of  this  case  in  directing  the 
trustee  in  bankruptcy  to  turn  over  the  bankrupt  estate  to  the  receiver 
in  the  state  court.  He  was  also  in  error  in  directing  the  trustee  to  turn 
it  over  loaded  with  the  conditions  that,  if  that  tribunal  denied  the 
relief  the  trustee  was  directed  to  ask,  then  the  United  States  court  of 
bankruptcy  reserved  the  right  to  take  back  the  possession  of  the  proper- 
ty. The  action  of  judicial  tribunals  of  competent  jurisdiction  cannot  be 
indicated  or  required  in  advance.  If  the  property  in  questicMi  should 
properly  be  turned  over  to  the  state  court,  it  should  be  turned  over 
without  reservation  or  condition  as  to  the  after  judicial  action  of  that 
court. 

The  decree  of  the  District  Court  of  the  Uth  of  December,  1917, 
is  accordingly  reversed,  and  the  cause  is  remanded  to  that  court,  to 
retain  the  possession  of  all  the  assets  directed  in  that  decrfee  to  be 
surrendered,  and  to  proceed  with  the  administration  of  the  bankrupt 
estate  in  due  course  of  law. 

Reversed. 


In  re  BHBLLT. 

UiUsESVOT  T.  D.  ft  Z.  VAN  RAAI/TB,  Ino. 

(Clircnit  Court  ot  Appeals,  Third  Circuit     May  24,  1917.) 

No.  217». 

1.  BAifKBTTPTcr  «=»446 — Re^vikw — Petitiow  to  RicnsE — Questions  of  Pact. 

On  petition  to  revise  an  order  afllrmlnK  a  decision  of  the  referee,  a 
fact  foond  by  the  reteree  must  be  accepted. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  t  9B9.] 

2.  BAstatxn-tOY  4(=*140(1>--Pbopxbty  Vestino  in  Tsvaimm — ^Riobib  or  Thibd 

Febsorb. 

A  buUdiag  contract  prorided  that.  If  the  contractor  refused  or  neg- 
lected to  supply  a  sufflclency  of  materials  or  workmen  the  owner  might 
provide  them  and  deduct  the  expense  from  the  amount  of  the  contract, 
and  that  all  work  and  materials  delivered  on  the  premises  to  form  part 
ot  the  works,  would  be  consideied  the  property  of  the  owner  and  not  be 

<e=>Kor  oUier  cuM  see  ume  tbplc  &  KET-NUUBER  In  all  Key-Numbered  OUteeU  &  Indezea 
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moved  without  Ita  consent,  but  tbat.tbe  contractor  gbould  bave  tbe  right 
to  remove  all  surplus  materials  after  the  completion  of  the  work.  When 
a  petition  in  bankruptcy  was  filed  against  the  contractor,  materials  not 
yet  Incorporated  In  the  balldlng  were  on  the  ground.  Held,  that  the 
owner's  right  thereto  under  the  contract  was  superior  to  the  right  of  the 
trustee  under  the  amendment  of  1910  giving  the  trustee  tbe  status  of  a 
lien  creditor  as  of  the  time  the  petition  Is  ttled,  as  the  lien  of  a  creditor 
would  have  been  subordinate  to  the  owner's  rights. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Uent  Dig.  H  198,  190.] 

Appeal  from  the  EKstrict  Court  of  the  United  States  for  the  District 
of  New  Jersey;  John  Rdlstab,  Judge. 

In  the  matter  of  Oswin  W.  Shelly,  bankrupt.  On  petition  by  Clifford 
F.  MacEvoy,  trustee,  to  revise  an  order  (235  Fed.  311)  affirming  a  de- 
cision of  the  referee  in  favor  of  £.  &  Z.  Van  Raalte,  Incorporated. 
Order  affirmed. 

Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City  (Harold 
Riegelman,  of  New  York  City,  of  counsel),  for  appellant 
William  S.  Bennett,  of  New  York  City,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  Tliis  dispute  arises  tipon  the  follow- 
ing facts: 

Shelly  was  a  building  contractor,  and  on  November  3,  1913,  under- 
took to  erect  a  mill  for  $76,000  at  Paterson,  N.  J.,  for  E.  &  Z.  Van 
Raalte,  a  corporation.    Sections  4  and  9  of  the  contract  are  as  follows : 

"Sec.  4.  Should  tbe  contractor  at  any  time  dnrlng  tbe  progress  of  said  work 
refuse  or  neglect  to  supply  a  sofitdency  of  materials  or  workmen,  tbe  owner 
shall  have  power  to  pro\'ide  materials  and  woi*men,  after  three  (3)  days'  no- 
tice, in  writing,  being  given,  to  finish  the  said  work,  and  the  expense  shall  be 
deducted  from  the  amount  of  the  contract" 

"Sec  8.  AU  work  and  materials  delivered  on  tbe  premises  to  form  part  of 
the  works  are  to  be  considered  the  property  of  tbe  owner  and  are  not  to  be 
removed  without  its  consent;  but  the  contractor  shall  have  the  right  to  remove 
all  surplus  materials  after  the  completion  of  the  work." 

The  contract  was  duly  recorded  in  the  clerk's  office  of  the  proper 
county.  On  November  29  Shelly  applied  for.  a  payment  on  account, 
and  on  December  2  received  the  architect's  certificate  for  $3,000; 
this  sum  being  paid  him  on  December  5.  Ten  days  later  the  petition 
in  bankruptcy  was  filed,  and  at  that  time  materials  appraised  at  $1,787.- 
52  were  on  tfie  ground,  but  not  yet  incorporated  in  tfie  building.  The 
receiver  (who  is  now  the  trustee)  claimed  the  property  as  the  bank- 
rupt's, and  a  claim  was  also  made  by  the  Van  Kaalte  Company  on 
two  grounds:  (1)  That  the  materials  had  already  been  paid  for  by 
the  ^,000;  and  (2)  that  sections  4  a^d  9  gave  them  a  right  superior 
to  the  receiver's  or  the  trustee's.  By  agreement  the  company  used 
the  property  in  completing  the  building,  undertaking  to  pay  its  value 
to  the  trustee  if  the  dispute  should  be  decided  in  his  favor.  Tlie  total 
cost  of  the  building  to  the  company  was  more  than  $79,000.  The 
referee  and  the  District  Court  decided  in  favor  of  the  company,  the 
court's  opinion  being  reported  in  235  Fed.  311,  and  in  this  proceeding 
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the  trustee  raises  two  questions:  First,  whether  the  company  had  paid 
for  the  materials  m  full ;  and,  second,  whether  his  own  title  is  better 
than  the  title  of  the  company. 

[1]  1.  The  referee  considered  the  question  of  payment  to  be  imma- 
terial, and  the  District  Court  did  not  discuss  it  at  all.  If  the  matter 
were  important,  we  may  note  that  the  referee  found  as  a  fact  (and  in 
this  proceeding  the  fact  must  be  accepted)  that  oi  the  property  found  at 
the  date  of  bankruptcy  only  certain  items  valued  at  $665.60  had  been 
on  the  ground  when  Shelly  received  the  architect's  certificate ;  the  rest 
having  been  delivered  since  that  time.  .  But  we  agree  that  the  decisive 
question  is  the  second,  viz.  the  effect  of  the  contract,  and  to  that  we 
tiu-n  for  a  brief  consideration. 

[2]  2.  Only  a  few  words  are  necessary,  for  Judge  Rellstab  has  come 
to  a  satisfactory  conclusion,  and  we  shall  add  little  to  what  he  has  said. 
In  our  opinion  the  decision  of  this  court  in  Duplan  Co.  v.  Spencer  (C. 
C.  A.  3)  115  Fed.  689,  53  C.  C.  A.  321  (writ  of  error  dismissed  for 
want  of  jurisdiction.  191  U.  S.  526,  24  Sup.  Ct.  174,  48  L.  Ed.  287), 
is  controlling,  and  we  shall  confine  ourselves  to  explaining  why  we  think 
the  amendment  of  1910  has  not  impaired  the  force  of  that  ruling  as  ap- 
plied to  the  facts  now  before  us.  A  fresh  examination  of  the  Duplan 
opinion  shows  that  the  reasoning  of  Judge  Gray  took  the  following 
course :  The  relevant  article  there  was  more  elaborate  than  the  provi- 
sions in  the  present  contract ;  but  the  object  in  both  cases  is  the  same, 
namely,  to  give  the  owner  of  the  premises  security  for  such  advances 
as  he  may  make,  and  the  right  to  use  the  materials  on  the  ground  to 
finish  the  building.  Under  article  5  of  the  Duplan  agreement,  the 
materials  thus  brought  upon  the  premises  by  the  contractor  and  ap- 
propriated to  the  building  were  considered  to  be  so  far  delivered  to 
the  owner  as  to  make  them  a  security  for  his  advances.  A  quasi  or 
qualified  right  of  property  therein,  and  a  possession  not  inconsistent 
with  the  contractor's  right  and  duty  to  incorporate  them  in  the  build- 
ing, resulted  from  their  delivery  and  their  appropriation  to  the  build- 
ing. This  being  so,  the  security  would  have  been  of  little  avail  if  the 
materials  themselves  could  have  been  taken  away,  either  by  an  execu- 
tion or  by  a  trustee  in  bankruptcy.  The  effect  of  the  contract  was  held 
to  be  that  the  materials  thus  brought  upon  the  ground  and  appropriat- 
ed to  the  building  were  impressed  with  a  charge  or  interest  in  favor  of 
the  Duplan  Company  consistent  with  the  contractor's  qualified  owner- 
ship, but  commensurate  with  the  requirement  that  they  should  furnish 
security  to  the  owner  for  the  performance  of  the  contract  and  for  ad- 
vances made. 

In  this  view  of  the  mutual  rights  of  the  parties,  it  was  held  that  no 
unlawful  preference  had  been  created  by  the  advances  that  were  made. 
There  was  no  new  and  independent  contract,  but  merely  a  recognition 
of  the  old  contract  and  a  furtherance  and  consummation  of  its  intent. 
The  court  turned  then  to  the  contention  of  counsel  for  Spencer,  the 
trustee,  to  the  effect  that,  even  alt.iough  this  contract  might  be  good 
between  the  parties  and  their  immediate  representatives,  it  could  not 
bind  bona  fide  judgment  creditors,  and  that,  as  these  could  have  levied 
upon  the  materials  without  regard  to  the  contract,  the  trustee  had  ac- 
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quired  an  unqualified  titie  therein.  This  contention  was  rejected  as 
based  on  an  erroneous  assumption,  and  the  court  held  that  the  property 
could  not  have  been  levied  upon  and  sold  under  judicial  process  against 
the  contractor,  whether  issued  on  general  grounds  or  on  the  particular 
ground  that  the  possession  of  the  Duplan  Company  was  not  sufficient 
to  support  its  claim  against  the  contractor's  creditors.  On  the  contrary, 
the  court  declared  that  the  goods  thus  delivered  upon  the  premises 
were  sufficiently  in  the  owner's  possession  to  protect  the  interest  that 
resulted  from  ttie  agreement ;  they  were  in  the  owner's  possession  as 
fully  as  they  could  be  consistently  with  the  contractor's  right  to  use 
them  in  the  building.  Materials  thus  delivered  were  notoriously  in 
the  qualified  possession  and  ownership  qf  an  owner  of  the  freehold, 
and  the  formal  creation  of  a  charge  or  intere-st  in  his  favor,  or  the 
making  of  a  conveyance  to  him,  would  not  require,  or  indeed  permit, 
any  further  delivery  or  change  of  possession  for  the  purjwse  of  tak- 
ing the  case  out  of  the  mischiefs  aimed  at  by  the  statutes  against  fraud- 
ulent transfers.  The  contract  between  the  parties  was  such  that  the 
contractor  could  not  have  disposed  of  the  property  in  violation  of  his 
obligation  under  the  building  agreement,  and  he  could  have  been  pre- 
vented in  equity  from  so  doing;  and  it  vras  also  true  that  a  creditor 
could  not  have  seized  the  property  in  opposition  to  the  right  of  the 
owner. 

If  this  course  of  reasoning  be  sound — and  it  is  the  law  of  this  court, 
from  which  we  have  no  present  intention  to  depart — ^the  Duplan  Case 
rules  the  controversy  in  hand,  and  the  amendment  of  1910  has  not 
given  the  trustee  a  right  superior  to  the  right  of  the  Van  Raalte  C<Mn- 
pany.  Under  this  amendment,  the  trustee  takes  the  status  of  a  lien 
creditor  as  of  the  time  tiie  petition  in  bankruptcy  was  filed  (Border 

Nat.  Bk.  V.  Coupland  [C.  C.  A.  5]  240  Fed.  355. C.  C.  A.  ), 

and  such  a  lien  would  have  been  subordinate  to  the  owner's  right.  The 
essential  features  of  sections  4  and  9  are  the  same  as  the  features  in 
the  earlier  decision,  and  the  other  facts  do  not  materially  diflFer.  We 
need  not  discuss  situations  that  are  not  before  us ;  our  decision  is  re- 
stricted to  the  facts  presented  on  this  record. 

The  order  is  affirmed. 
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JONES  V.  9AII.ET  et  aL 
(Circuit  Ciotict  of  AifB6ti\»,  Tblid  Clrcalt.    Hay  16,  IdlT.) 

,  No.  2212. 

1.  FRAtTDuuENT  Ck>NTSTAn'c«s  9=967(4) — VAUDirr  of  TBAROAonoRa — Soi^vTO' 

CT  OF  GRAKTOB. 

J.,  "Intending  to  glVe  his  grandson  a  lot  In  a  trad  of  unlmprovod  land 
smd  to  bsUd  a  bonse  thereon  tor  him,  let  a  contract,  on  which  $500  hod 
beea  paid  b^bre  J.'s  death.  He  deriaed  such  tract.  Including  the  lot,  to 
T.,  hla  sou,  the  father  of  such  grandsoo.  His  wife  and  children  arranged 
to  have  the  house  finished  nt  the  expense  of  the  estate,  and  after  its 
completion,  at  an  additional  cost  of  over  $2,400,  T.  conveyed  the  lot  to 
his  son.  The  lot  was  worth  only  J300  or  less,  and  the  transaction  was 
in  good  faith  and  irfth  no  intent  to  hinder,  delay,  or  defraud  creditors. 
T.  then  owed  no  personal  debts  and  believed  hiniselt  to  be  solvent,  and 
tliere  was  no  afflrmative  proof  that  he  was  not  solvent;  but  subsequently, 
owing  to  the  failure  of  enterprises  In  which  he  owned  stock,  he  became 
'unable  to  pay  obligations  on  which  he  was  security  for  others.  Held, 
tKat  the  transaction  would  not  be  set  aside,  especially  as  the  honne,  con- 
stitnting.  the  principal  value  of  the  property  waa  not  equitably  T.'s  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig.  SS 
150-152,  154.] 

2.  FBAXJDUI.XNT  CONVXXARCIS  9s»272 — SXSm  XO  SSl  ASIDB— BTTBOCN  OF  PBOOP 

— ^IH80I.VEN0T. 

In  a  suit  to  set  aride  an  alleged  fraudulent  conveyance,  the  grantor's 
Infplvency  was  a  question  of  fact,  and  the  burden  of  establishing  It 
was  on  plaintiff ;  the  conveyance  being  prima  fade  valid. 

[Ed.  Note.— For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  S 
804.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Suit  by  Samuel  Bailey,  Jr.,  and  another,  receivers  of  the  Federal 
National  Bank,  against  Samuel  £.  Jones.  From  a  decree  in  favor  of 
plaintiffs,  defendant  appeals.     Reversed,  and  suit  dismissed. 

Stephen  Stone,  of  Pittsburgh,  Pa.,  for  appellant. 
John  S.  Wendt,  of  Pittsburgh,  Pa.,  for  appellees. 

Before  BUFFINGTON.  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge..  [1]  In  the  court  below,  Messrs. 
Bailey  and  Loos,  receivers  of  the  Federal  National  Bank,  filed  a  bill 
to  set  aside  a  conveyance  of  certain  real  estate  made  by  Thomas  P. 
Jones,  one  of  the  defendants,  to  Samuel  E.  Jones,  the  other  defendant. 
On  final  hearing  that  court  entered  a  decree  granting  the  relief  prayed 
for;  whereupon  the  defendants  took  this  appeal.  The  proofs  in  the 
case  tended  to  show  that  James  Jones  was  in  his  lifetime  the  owner  of 
the  ground  in  question,  which  was  part  of  a  considerable  piece  df  unim- 
proved land.    He  was  a  man  of  substance,  and  had  announced  his  pur- 

•        — . 
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pose  to  g^ve  his  grandson,  Samuel  E.  Jones,  who  was  a  son  of  Thomas 
P.  Jones,  a  lot  out  of  said  tract  and  to  thereon  build  a  house  for  the 
occupancy  of  his  said  grandson  and  his  family.  With  that  purpose  in 
view,  plans  for  the  house  were  prepared,  and  a  contract  let  by  James 
Jones  for  the  building.  This  building  had  so  progressed  under  that 
ccmtract  that,  when  James  Jones  suddenly  died,  March  17, 1912,  he  had 
paid  on  account  thereof  some  $500  before  the  contractor  defaulted. 
By  his  will,  made  the  year  before,  James  Jones  devised  to  Thomas  P. 
Jones,  the  father  of  Samuel,  the  tract  which  included  the  lot  on  which 
the  house  was  being  built.  After  the  death  of  the  grandfather,  his  wife 
and  children,  knowing  of  the  decedent's  purposes,  informally  and  as  a 
family  arrangement,  agreed  that  the  house  should  be  finished  at  the  ex- 
pense of  the  estate,  which,  of  course,  meant  at  their  expense,  with  the 
understanding  that  Thomas  P.  should  convey  the  lot  to  Samuel,  on 
which  they  would  construct  the  building. 

The  original  contractor  having,  as  we  said,  defaulted  on  his  con- 
tract, the  executors  of  James  Jones,  in  pursuance  of  the  family  ar- 
rangement, hired  another  contractor  and  made  a  new  contract.  The 
house  was  finished  at  an  additional  cost  to  the  estate  of  over  $2,400. 
There  was  proof  tending  to  show  that  the  lot  on  which  the  house 
stood  was  worth  from  $250  to  $300.  Carrying  out  the  family  ar- 
rangement, Thomas  P.,  on  January  15,  1913,  conveyed  the  lot  to  Sam- 
uel, and  the  deed  was  promptly  placed  on  record.  It  is  admitted  that 
the  above  actions  were  taken  in  good  faith,  and'  the  trial  court^stated 
that  it  "cannot  find  that  he  [Thomas  P.  Jones]  was  actuated  by  desire 
to  hinder,  delay,  or  defraud  his  creditors  by  making  the  conveyance  to 
his  son."  It,  however,  held  that  Thomas  P.  Jones  was  insolvent  at  the 
time  the  conveyance  was  made,  and  that  flierefore  the  conveyance, 
without  reference  to  its  admitted  honesty  of  purpose,  was  invalid 
against  creditors.  Such  being  the  holding  of  the  court  below,  it  is 
apparent  that  its  decree  is  based  on  the  fact  of  the  insolvency  of  Thom- 
as P.  Jones  when  he  made  the  conveyance. 

[2]  This  is  a  question  of  fact,  and  the  burden  of  establishing  it  is 
on  the  bank  for  prima  facie  the  conveyance  is  valid.  We  turn,  then, 
to 'the  proofs,  to  ascertain  from  them,  and  from  them  alone,  whether 
the  weight  of  them  warrants  the  court's  finding.  In  that  regard  we 
cannot  but  feel  that  there  is  a  dearth  of  proof  on  that  vital  subject, 
and  that  possibly  the  court  below,  having  had  in  charge  the  administra- 
tion of  the  numerous  bankrupt  and  insolvent  estates  in  which  Thomas 
P.  Jones,  his  business  associates,  and  related  companies  were  subse- 
quently involved,  may  have  quite  unconsciously  been  led  to  the  con- 
clusion that  he  was  insolvent  when  this  conveyance  was  made.  The 
question  of  his  insolvency  is  not  discussed  in  the  court's  opinion,  or 
the  proof  cited  in  support  of  the  court's  finding.  Beyond  the  mere 
statement  that  he  was  insolvent  the  only  statement  is  that: 

"There  Is  no  doubt  that,  at  the  time  of  making  the  conveyance,  the  said 
Thomas  P.  Jones  beUered  that  his  financial  condition  was  better  than  It  actu- 
ally was." 

We  have  carefully  examined  the  entire  record,  and  we  are  unable 
to  find  proofs  of  such  facts  as  warranted  a  finding  of  insolvency. 
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Thomas  P.  Jones  was  a  lai^e  owner  of  stocks  in  coal  enterprises  that 
were  doing  a  large  business,  and  his  subsequent  personal  insolvency 
was  due  to  the  failure  of  such  enterprises  to  refund  accruing  mortgage 
indebtedness.  It  is  quite  evident  that  depression  in  the  coal  business 
about  that  time,  rather  than  worth  of  the  properties,  led  to  the  failure 
of  the  companies,  and  to  the  elimination  of  the  supposedly  large  means 
Thomas  P.  Jones  possessed.  Clearly  he  was  carried  dovim,  not  by  his 
inatnlity  to  meet  his  personal  obligations,  for  he  had  no  personal  debts 
of  his  own,  and  his  obligations  were  wholly  as  security  for  others. 
Nor  were  any  of  these  secondaiy  obligations  created  on  the  basis  of 
his  ownership  of  this  property,  for  it  will  be  observed  his  ownership 
of  the  property  came  to  him  by  his  father's  will  after  these  obligations 
were  created.  That  he  regarded  himself  as  solvent  the  finding  of  the 
court  virtually  conceded,  and  that  those  who  were  closely  allied  to  his 
affairs  regarded  him  as  solvent  is  shown  by  the  fact  that  those  interest- 
ed in  his  father's  estate  jointly  contributed  to  the  building  of  this  house, 
thereby  giving  it  the  substantial  value  which  alone  makes  it  worth  while 
to  prosecute  this  suit,  which  in  effect  takes,  not  the  property  of  these 
defendants,  but  the  property  which  the  widow  and  other  heirs  of  James 
Jones  contributed  to  the  grandson  in  order  to  carry  out  the  wishes  of 
James  Jones.  As  we  have  seen,  the  proofs  were  that  the  bare  lot  was 
worth  from  $250  to  $300.  The  $500  on  an  unfinished  house  added  lit- 
tle to  the  value  of  the  lot,  and  it  formed  such  a  small  fractional  part  of 
Thomas  P.  Jones'  property  that  in  the  nature  of  things  its  acquisition 
did  not  make  him  more,  and  its  conveyance  less,  solvent. 

In  view  of  these  facts,  of  the  lack  of  affirmative  proof,  and  of  the 
equitable  consideration  that  the  thing  of  real  value  here,  to  wit,  the 
house,  which  was  built  under  a  new  contract,  with  funds  furnished  in 
the  main  by  the  widow  and  heirs  of  James  Jones,  out  of  respect  to 
the  wishes  of  a  deceased  husband  and  father,  and  that  such  house  was 
not  built  on  the  lot  by  Thomas  P.  Jones,  jand  in  that  sense  was  not 
equitably  his  property,  we  feel  that  both  legal  and  equitable  justice  is 
done  by  dismissing  this  bill. 
242  F.— 17 
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miiLIPON  T.  ALBION  VEIN  SliATH  CO.    . 
(Circuit  Court  of  Appeals,  TWrd  carcult    May  17,  1917.) 
No.  2223. 
Appeai.  and   Ebbob  4=>1069(3) — Habuless   Ebrob — GoitsfUNiCATioNS    with 

JUET. 

That,  In  a  civil  case,  a  written  question  from  the  Jury,  as  to  a  point 
of  law,  was  presented  to  the  Jud^e,  and  answered  by  him  in  writing  after 
he  had  retired  to  his  chamber,  and  not  in  open  court,  or  In  the  presence  of 
the  parties  or  their  counsel,  was  not  ground  for  reversal,  where  no  barm 
resulted,  the  questloa  and  answer  were  preserved  of  record,  and  counsel 
were  promptly  Informed  of  what  had  taken  place,  and  given  an  oppor- 
tunity to  except  to  the  subatanoe  of  the  Instructloa  and  the  manner  at 
giving  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  f  4139.1 

In  Error  to  the  District  Court  of  the  United  States  for  tfie  Eastern 
District  of  Pennsylvania;  Charles  B.  Witmer,  Judge. 

Action  by  Donato  Fillipon  against  the  Albion  Vein  Slate  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

Calvin  F.  Smith  and  Smith,  Paff  &  Laub,  all  of  Easton,  Pa.,  for 
plaintiff  in  error. 

Frank  P.  Prichard,  James  Wilson  Bayard,  and  John  G.  Johnson,  all 
of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,' McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  The  plaintiff,  an  adult  subject  of 
the  king  of  Italy,  suffered  injury  while  at  work  in  the  slate  (Juarry 
of  the  defendant,  a  Pennsylvania  corporation.  He  was  a  rubbish 
hand,  or  ordinary  laborer,  and  this  had  been  his  occupation  for  more 
than  a  year.  The  defendant's  quarry  was  operated  by  gangs,  each 
gang  comprising  four  block  men  and  (at  the  time  of  the  accident)  one 
rubbish  hand.  The  quarry  is  an  open  hole,  from  which  the  roug^ 
blocks  of  slate  are  hoisted  to  the  top  of  the  ground  by  ropes  or  chains. 
After  a  block  has  been  blasted  "out,  it  is  tilted  up  by  crowbars,  and 
by  wedges  of  iron  or  wood,  so  that  the  hoisting  tackle  may  be  fas- 
tened around  it.  Under  small  blocks  the  wedges  are  placed  by  the 
hand,  which  need  not  go  farther  in  than  the  edge  of  the  block ;  under 
large  blocks,  the  wedges  are  pushed  part  of  the  way  by  the  hand, 
and  then  a  stick  of  some  kind  is  used  to  push  the  wedge  farther  in, 
the  workman  being  thus  protected  from  injury  in  case  the  stone  should 
slip  or  make  some  other  unexpected  movement.  A  rubbish  hand  is 
a  general  utility  man,  and  is  expected  to  do  whatever  the  foreman  of 
the  gang  may  direct.  The  plaintiff's  experience  had  made  him  famil- 
iar with  the  work  just  described.  His  accoiuit  of  the  accident  was  as 
follows :  On  July  31,  1914,  a  large  block,  several  feet  both  in  length 
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and  in  breadth,  had  been  blasted  out,  and  chains  were  about  to  be  put 
aroimd  it.  He  was  helping,  and  had  inserted  a  wedge  as  far  as  pos- 
sible without  putting  his  hand  under  the  stone.  But  the  wedge  had  to 
go  farther,  and  he  was  afraid  to  use  his  hand  for  that  purpose,  telling 
the  foreman  that  he  wanted  to  get  something  to  push  the  wedge.  In- 
stead of  consenting,  the  foreman  ordered  him  to  "Go  ahead!  Go 
ahead  I"  and  he  thereupon  put  his  right  arm  under ;  the  result  being 
that  the  arm  was  so  badly  crushed  by  the  sudden  movement  of  the 
block  that  amputation  was  necessary.  The  court  asked  the  jury  to  de- 
cide whether  the  company  had  been  negligent,  and  whether,  in  view 
of  the  plaintiff's  testimony  that  he  was  merely  obeying  the  foreman, 
his  obedience  was  excusable — in  other  words,  whether  he  fully  imder- 
stood  the  danger  and  acted  with,  reasonable  care. . 

The  plaintiff  took  no  exception  to  the  chaise,  the  jury  retired,  and 
the  court  adjourned  for  the  noon  recess.  After  the  recess  the  court- 
room in  which  the  trial  had  been  held  was  occupied  by  another  judge 
and  another  case,  and  Judge  Witmer  retired  to  his  chamber.  While 
the  other  case  was  proceeding,  the  jury  sent  a  written  question  to 
Judge  Witmer  concerning  the  applicable  rule  of  contributory  negli- 
gence, and  the  judge  returned  a  written  answer.  The  question  and 
answer  were  both  preserved  on  the  record,  and  the  plaintiff  was  after- 
wards allowed  an  exception  to  the  instruction  thus  given,  and  also  to 
the  manner  of  giving  it  The  manner  was  objected  to,  on  the  ground 
that  the  question  was  asked  and  answered  in  the  method  described, 
not  in  open  court,  in  the  absence  of  the  parties  and  their  counsel, 
and  without  their  knowledge  or  consent.  The  verdict  was  for  the 
defendant. 

We  need  not  discuss  the  question  and  answer  themselves;  they  con- 
tain nothing  of  which  the  plaintiff  can  properly  complain,  the  answer 
being  slightly  more  in  his  favor  than  the  charge  itself.  The  point 
chiefly  insisted  on  now  is  the  alleged  error  in  failing  to  give  the  in- 
struction in  open  court.  Upon  this  subject  the  federal  courts  have  not 
yet  passed,  as  far  as  we  know,  but  numerous  cases  have  arisen  in  the 
state  courts,  and  have  resulted  in  two  divergent  lines  of  decision.  The 
authorities  are  collected  in  a  note  to  North  Dakota  v.  Murphy,  17  L.  R. 
A.  (N.  S.)  609  (1909),  and  we  see  no  need  to  add  a  prolonged  discus- 
sion to  the  50  or  more  opinions  already  in  the  books.  Numerically, 
the  opposing  cases  are  fairly  equal,  and  in  weight  of  argument  also 
there  is  little  to  choose  between  them.  The  decisions  that  follow  the 
earliest  report — Sargent  v.  Roberts,  1  Pick.  (Mass.)  337,  11  Am.  Dec. 
185 — lay  down  the  unbending  rule  that  no  communication  should 
take  place  between  a. judge  and  the  jury,  except  in  open  court  and  (if 
practicable)  in  the  presence  of  counsel;  and  some  of  them  hold  that 
commimications  of  only  slight  importance  will  furnish  ground  for  re- 
•yersal,  if  they  have  been  made  in  a  different  place  and  a  different  way. 
The  other  line  of  authorities  accepts  the  rule  as  highly  desirable,  but 
not  as  unbending,  holding  that  the  circumstances  of  each  case  should 
be  carefully  scrutinized,  in  order  to  be  sure  that  no  harm  has  actually 
been  done,  and  that  no  harm  is  likely  to  be  done,  by  the  kind  of  corn- 
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tnunication  tfiat  may  be  under  examination  in  a  given  case.  In  oar 
opinion  this  is  the  better  view,  and  we  give  it  our  approval,  confining 
the  decision  to  the  situation  now  before  us,  namely,  an  ordinary  civU 
(not  criminal)  case,  where  the  jury  has  asked  a  plain  question  in  Tot- 
ing concerning  a  matter  of  law,  not  a  matter  of  fact,  and  where  the 
judge  has  answered  it  in  writing  plainly  and  accurately,  and  nothing 
else  has  occurred — ^the  question  and  answer,  moreover,  having  been 
preserved  of  record,  and  counsel  having  been  promptly  informed  of 
what  has  taken  place,  and  having  been  given  the  oppcotunity  of  ex- 
cepting to  the  substance  of  the  instruL-tion  and  to  the  manner  of  giv- 
ing it.  In  the  case  in  hand  we  think  it  plain  that  no  harm  was  ac- 
tually done,  and  it  is  not  easy  to  see  how  harm  is  likely  to  happen 
under  precisely  similar  circumstances,  where  a  question  of  law  only  is 
propounded  and  is  accurately  answered.  We  do  not  say  that  harm 
could  never  happen  in  the  exchange  of  such  a  question  and  answer; 
the  variety  and  complexity  of  human  affairs  are  so  great  that  the  same 
act  may  have  a  different  quality  if  the  atmosphere  be  different  that 
surrounds  it;  but,  so  far  as  we  can  see,  harm  is  not  probable.  We 
agree  fally  that  modifications  of  established  practice  should  be  al- 
lowed with  caution,  and  we  see  excellent  reasons  why  every  step  in 
a  trial  up  to  the  rendering  of  the  verdict  should  be  taken  in  open 
court,  and  (wherever  practicable)  in  the  presence  of  counsel  also.  But, 
after  all  this  has  been  said,  we  are  still  brought  to  the  question:  Is 
there  a  compelling  reason  of  policy  why  a  trial  fairly  and  accurately 
conducted  must  be  always  set  aside,  where  such  an  irregularity  has 
crept  in,  although  it  has  done  no  actual  harm,  and  is  uo^ely  to  do 
harm  ? 

We  do  not  see  our  way  to  answer  this  question  in  the  aflSxmative, 
and  must  therefore  affirm  the  judgment. 
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PIKST  NAT.  BANK  OF  PITtSTON  T.  HOGOSON  BBOa 

(Circuit  Ck>iirt  of  Appeals,  Third  Circuit    June  7,  1817.) 

No.  23Xt. 

X.  Btxdkncb  ®=>382 — Doctthentaiit  Evidbrob — ^Authentication — ^Dibcbbtion 
or  CouBT. 

Id  an  action  for  arcbltecturel  serrlcee,  under  a  contract  wblch  provided 
for  payment  based  on  the  schedule  of  charges  Indorsed  by  the  American 
Institute  of  Architects,  It  was  within  the  trial  court's  discretion,  and 
not  an  abuse  of  Its  dlscretlcm,  to  admit  a  printed  drcolar  over  the  name 
of  the  secretary  of  sacb  Institute,  Identified  as  its  schedule  of  charges,  as 
against  the  objection  that  the  schedule  should  be  proved  by  the  minutes 
of  the  sodety,  as  this  objection  simply  went  to  its  authentication,  and 
the  question  was  one  of  Incidental  procedure  and  sufficiency  of  proof. 

[Ed.  Note. — For  other  cases,  see  BMdenee,  Cent  Dig.  H  1668,  1659.] 

2.  EviDENCB  ^=>242(5) — Amassioss — Declabationb  or  'Evruorrta. 

In  an  action  for  architectural  services,  under  a  contract  which  was 
canceled  pursuant  to  a  provision  therein,  evidence  that  a  person  In 
plaintiff's  employ,  who  visited  defendants- tor  the  purpose  of  negotlatlns 
a  new  contract,  but  not  shown  to  have  had  ai^hing  to  do  with  the  set- 
tlement of  the  old  contract,  said  plalntUTs  dmrge  would  be  only  $000, 
was  properly  excluded. 

[Ed.  Note. — Tot  other  cases,  see  EMdence,  Cent  Dig.  {  898.] 

3.  Appeal  and  Ebbob  4=>680(5) — Recobd — Qttebttonb  Pbesentbd  fob  Beview. 

In  an  action  for  architectural  services,  under  a  contract  which  desig-. 
nated  Its  snbjectrmatter  as  the  additional  items  in  connection  with  the 
alterations  and  additions  to  a  bank  building,  where  the  plans  and  sped- 
flcations  were  not  reproduced  In  the  record,  or  produced  before  the  ap- 
pellate court  It  could  not  h<dd  that  error  was  committed  In  excluding  evi- 
dence that  the  plans  and  spedflcatlons  furnished  were  for  a  new  struc- 
ture, and  not  for  alterations. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  2902.] 

4.  Apfeai,  and  Ebbob  €=3690(5) — Regobd — Questions  Pbbsentbd  fob  Beview. 

The  alleged  error  In  overrnllng  an  objection  to  a  question  as  not 
being  cross-examination  cannot  be  reviewed,  where  the  witness'  testi- 
mony in  diief  Is  not  In  the  record. 

[Ed.  Note. — Vm  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i  2902.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 

Action  by  Hog%;son  Bros.,  a  corporation,  against  the  First  National 
Banks  of  Pittston.  Judgment  for  plaintifiF,  and  defendant  brings 
error.    AiSrmed. 

B.  R.  Jones  and  Andrew  Hourigan,  both  of  Wilkes-Barre,  Pa.,  for 
plaintiff  in  error. 

Morgan,  I^wis  &  Bockius,  of  Philadelphia,  Pa.,  James  L.  Morris, 
•f  Wilkes-Barre,  Pa.,  and  Selden  Bacon,  of  New  York  City,  for  de- 
fendant in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 
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BUFFINGTON,  Circuit  Judge. .  In  the  court  below  the  Hoggson 
Bros.,  a  corporate  citizen  of  New  York,  brought  suit  against  the  First 
National  Bank  of  Pittston,  a  corporate  citizen  of  Pennsylvania,  to  re- 
cover for  architectural  services  rendered  under  a  written  contract 
The  defendant  admitted  liability  under  the  contract  for  services  ren- 
dered to  the  extent  of  some  $600.  The  plaintiff  claimed  for  services 
rendered  to  the  extent  of  $3,900.  The  case  was  tried  by  a  jury,  which 
found  in  favor  of  the  plaintiff  for  the  full  amount  of  the  $3,900 
claimed.  On  entry  of  judgment  thereon,  the  bank  sued  out  this  writ 
of  error. 

The  proofs  in  the  case  tended  to  show  die  parties  made  a  contract 
whereby  the  plaintiff  agreed  to  furnish  plans,  specifications,  and  archi- 
tectural services,  to  remodel  defendant's  bank  building,  and  do  the 
work  for  $30,000.  By  a  later  writing  the  plaintiff  s^eed  "to  execute 
the  additional  items  m  connection  with  the  alterations  and  additions 
to  your  bahk  building  in  Pittston,  for  the  sum  of  $33,000,  in  addition 
to  our  previously  accepted  estimate.  No.  9821,  all  conditions  of  which 
are  to  apply."   The  contract  further  provided : 

"We  agree  to  allow  yoa.ttae  privilege  of  caDctilog  tbe  order  at  any  time 
before  the  work  Is  begun,  aad.  In  the  event  of  oar  not  going  on  with  the 
work,  to  accept  as  our  remnneratlon  a  sum  based  oa  tbe  schedule  of  charges 
endorsed  by  the  American  Institute  of  Architects." 

[1]  In  pursuance  of  such  power,  the  defendant  canceled  the  order 
and  erected  a  new  building  on  anoliier  site.  The  plaintiff  was  an  un- 
successful bidder  for  such  work,  and  thereafter  sued  for  its  fees  as 
architect,  as  above  stated.  The  defendant  conceded  it  owed  some  $600 
for  such  fees,  and  alleged  that  this  sum  had  been  agreed  upon  between 
the  parties  when  the  order  for  the  building  was  canceled.  The  ques- 
tion whether  the  $600  had  been  agreed  on  was  submitted  to  tlie  jury 
in  a  charge  which  is  not  complained  of;  but  the  jury  found  for  the 
plaintiff  for  the  $3,900  claimed  by  it  The  errors  assigned  in- 
volve rulings  of  the  court  in  the  rejection  or  admission  of  evidence. 
We  find  no  error  in  these  rulings.  To  prove  the  schedule  of  charges 
indorsed  by  the  American  Institute  of  Architects,  plaintiff  called  the 
secretary  of  the  New  York  chapter  of  that  body,  who  was  also  a 
member  of  the  national  body  and  who  produced  a  printed  circular  over 
the  name  of  the  secretary  of  the  American  Institute,  and  testified  it 
was  the  schedule  of  the  Institute's  chaiig;«s.  It  was  objected  that  such 
schedule  should  be  proved  by  the  minutes  of  the  society.  The  method 
of  proof  in  such  case  is  largely  in  the  discretion  of  a  trial  judge,  and 
we  are  of  opinion  the  fair  bounds  of  such  discretion  were  not  over- 
reached in  this  case.  There  is  no  pretense  that  the  schedule  of  prices 
stated  in  this  circular  are  not  in  point  of  fact  what  the  Institute  had 
established.  The  objection  simply  went  to  its  authentication.  The 
question  was  therefore  one  of  incidental  procedure  and  sufficiency  of 
proof,  and  did  not  Involve  the  real  issue  in  tbe  Case,  which  was  wheth- 
er the  plaintiff  had  waived  the  rates  and  agreed  to  accept  $600. 

[2j  It  is  assigned  for  error  that  the  court  refused  to  admit  the 
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declaration  of  one  Gwyer  that  the  plaintiff's  charge  for  its  architec- 
tural service  would  be  only  $600.  While  Gwyer  was  in  the  plaintiff's 
employ,  we  find  no  evidence  whatever  showing  any  express  authority, 
or  any  employment  which  implied  a  right,  to  make  such  statements  or 
bind  the  plaintiff  thereby.  He  visited  the  defendants  for  the  purpose 
of  negotiating  a  new  contract  for  another  building  on  a  different  site, 
and  there  is  no  proof  that  he  had  anything  whatever  to  do  with  the 
settlement  of  the  old  contract 

[3]  It  is  contended  that  the  court  erred  in  rejecting  the  testimony 
of  a  witness  who,  it  is  alleged,  would  have  testified  that  the  plans  and 
specifications  furnished  by  the  plaintiff  for  the  second  contract  were 
not  for  alterations,  but  for  a  new  structure  entirely.  It  will  be  noted, 
as  quoted  above,  that  the  subject-matter  of  this  second  contract  was 
by  the  agreement  of  the  parties,  designated  as  "the  additional  items  in 
connection  with  the  alterations  and  additions  to  your  bank  building 
at  Pittston."  Presumably  the  plans  and  specifications  complied  with 
this  description — indeed,  we  are  warranted  in  so  regarding  them,  for 
the  plaintiff  in  error  has  not  reproduced  the  plans  and  specifications 
in  the  record,-  or  produced  them  before  us.  We  have,  therefore,  no 
ground  for  holding  that  error  was  committed  by  the  court  below  in 
excluding  this  testimony  of  the  witness  that  this  second  contract  was 
for  a  new  building,  and  not  for  alterations  and  additions,  as  the  con- 
'  tract  specified. 

[4]  In  the  absence  from  the  very  abbreviated  record  before  us  of 
the  testimony  in  chief  of  the  witness  Morgan,  we  are  unable  to  say 
whether  the  court  erred  in  overruling,  as  not  being  cross-examination, 
the  question  asked;  and  for  a  similar  reason  of  the  plans  and  spec- 
ifications not  being  before  us  we  are  unable  to  determine  whether  the 
plaintiff's  proofs  failed  to  make  out  a  case  for  the  jury.  It  scarcely 
need  be  said  that  this  is  a  coilrt  of  errors,  and  in  tfie  absence  of  an 
affirmative  showing  of  error  the  judgment  of  the  court  below  should 
be  affirmed.  , 

Finding  no  error  in  this  record,  we  therefore  affirm  the  judgment  be- 
low. 
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DKLAWABE,  li.  ft  W.  B.  CO.  T.  CONSAI/VO  et  aL 

(Circuit  Court  of  ^peals,  Third  C»rcolt    AprU  16^  191T.) 

No.  2221. 

Appsat.  and  Bbbok  «=s>990(1) — ^Vbbdiot— AaatntPixoirs. 

Wbere,  In  a  passenger's  action  for  injuries,  tbe  position  of  eadi  party 
as  to  tlie  manner  In  which  the  accident  occurred  was  supported  by  direct 
and  positive  testimony,  and  this  question  was  settled  by  the  verdict  in 
favor  of  plalntltTs,  It  wonld  be  assumed  that  the  accident  happened  as 
claimed  by  plalntUts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Brror,  Cent.  Dig.  8S  3756, 
3756,  3768.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  Wstrict 
of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Action  by  Marianna  Consalvo  and  others  against  the  Delaware, 
Lackawanna  &  Western  Railroad  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Frederic  B.  Scott,  of  New  York  City,  for  plaintiff  in  error. 
Wilbur  A.  Heisley,  of  Newark,  N.  J.,  for  defendants  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges.  < 

McPHERSON,  Circuit  Judge.  About  half  past  9  o'clock  on  the 
evening  of  Sunday,  August  9,  1914,  the  plaintiffs — Marianna  Con- 
salvo and  her  husband  in  her  right — with  several  friends  were  ap- 
proaching their  destinaticMi  at  Morristown,  N.  J.,  on  a  passenger  train 
of  the  defendant  company.  They  were  in  the  second  coach,  and  retained 
their  seats  until  the  station  was  announced.  The  events  from  this 
point  of  time  are  in  dispute.  The  railroad's  account  is  that  while  the 
train  was  at  the  station  a  number  of  persons,  including  the  friends 
of  the  plaintiffs,  alighted  safely  and  widiout  hurry,  and  other  persons 
entered  the  car.  A  reasonable  and  sufficient  time  having  been  given 
for  arriving  and  departing  passengers,  the  train  started ;  but  the  plain- 
tiffs had  unduly  delayed,  and  did  not  reach  the  front  door  of  the  coach 
until  after  the  train  had  begun  to  move.  Nevertheless  they  went  out 
upon  the  platform,  and  the  wife  descended  its  steps,  while  her  hus- 
band went  down  the  steps  leading  from  the  rear  platform  of  the 
first  coach.  Becoming  alarmed,  however,  the  husband  and  one  of  her 
friends  warned  Marianna  not  to  get  off,  but  to  go  on  to  the  next  sta- 
tion, whereupon  she  turned  to  ascend  the  steps,  lost  her  balance,  was 
dragged  some  distance,  and  finally  fell  from  the  train  and  was  se- 
verely injured.  The  railroad's  contention  is  that  she  was  not  directed 
or  invited  by  any  one  to  get  off  at  the  time  she  made  the  attempt,  and 
was  not  called  upon  to  decide  quickly  between  impending  dangers,  but 
was  merely  in  the  situation  of  a  passenger  who  has  voluntarily  gone 
upon  the  platform  of  a  moving  train  and  is  trying  to  alight,  in  order  to 
avoid  the  inconvenience  of  being  carried  a  few  miles  further.    This 
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being  so,  she  was  guilty  of  contributory  negligence,  both  at  common 
law  and  especially  imder  section  39  of  the  New  Jersey  Act  of  1903 
(P.  L.  p.  666). 

The  plaintiffs'  evidence  tended  to  prove  that,  when  the  train  stop- 
ped at  Morristown,  they  and  their  friends  walked  down  the  aisle  while 
the  train  was  at  rest,  Uieir  friends  being  in  front ;  that  the  plaintiffs 
went  upon  the  platform,  the  husband  going  across  to  the  first  car 
and  descending  its  steps,  while  the  wife  started  down  the  steps  of  the 
car  in  which  they  had  been  riding.  While  in  these  positions,  the  sig- 
nal was  given  and  the  train  began  to  move;  the  wife  was  warned  not 
to  get  oS,  and  turned  to  go  back,  but  fell  from  the  steps  and  was 
drawn  under  the  train.  The  plaintiffs  therefore  contend  that  the  train 
was  at  rest  when  they  left  their  seats  and  went  down  the  steps,  and 
that  the  start  was  negligent,  because  they  had  not  had  a  reasonable 
time  to  alight. 

An  attentive  examination  of  the  recbrd  has  satisfied  us  that  each  of 
these  positions  is  supported  by  direct  and  positive  testimony,  and  that 
the  case  presents  a  simple  question  of  fact,  which  has  been  settled  by 
the  verdict  in  favor  of  the  plaintiffs.  We  must  assume,  therefore,,  that 
the  plaintiffs  were  in  the  act  of  alighting  and  were  rightfully  on  the 
platform  of  a  train  at  rest,  and  from  this  point  of  view  the  questions 
sought  to  be  raised  by  the  company  do  not  arise. 

The  judge's  instructions  were  clear  and  adequate,  and  we  find  no- 
error  to  correct 


XHB  HISPAMIA. 

(dmilt  Ooart  of  Appeids,  Fifth  Circnlt    April  20,  1917.) 

Na  288a 

/  ■ 

SHIPPINa  «»121(2) — CBABTKBa— lilABIUTT  OF  ViSOTL  F0»  DaHAQX  TO   CaBQO 
— URSEAW0BTHINEB8. 

The  tonpoary  Janffinlng  ot  the  tteerlng  gear  of  a  atenmaWp,  not  due 
to  any  defect  or  negligence  of  the  ofiScers  or  crew,  causing  a  ooiukon  with 
another  vessel,  heUl  not  to  constitute  nnaeawortJilness,  which  under  the 
diarter  party  roidered  the  ship  Uable  to  the  charterer  for  resulting  dam- 
age to  the  cargo. 

rSd.  Note.— For  other  oases,  see  Shipping,  Oent  Dig.  If  460,  451.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;  Ruf us  E.  Foster,  Judge. 

Suit  in  admiralty  by  the  Planters'  Steamship  Company  against  the 
steamship  Hispania;  the  Jlolf  Seeberg  Ship  Chandlery  Company, 
claimant.    Decree  for  claimant,  and  libelant  appeals.     Affirmed. 

The  opinion  filed  in  the  District  Court  is  as  follows : 

This  is  a  libel  for  damages  to  a  cargo  of  bananas.  Libelants  had  chartered 
the  steamship  Hispania  for  one  or  more  trips  between  New  Orleans  and 
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Honduras.  On  January  2,  1906,  while  proceeding  iv  tlie  Mississippi  rlrer  In 
charge  of  a  pilot  In  a  fog,  she  collided  with  the  steamship  Dalton,  lying  at 
anchor.  The  Hlspania  cleared  herself  and  was  run  aground  on  the  river  bank. 
The  cargo,  consisting  entirely  of  bananas,  was  transferred  to  barges  and 
transported  to  New  Orleans.  The  libel  ctelms  damages  for  a  total  loss  of 
cargo,  because  of  injury  by  water  and  delay,  and  for  e:qpenses  In  conne<:tlon 
with  reshlpment. 

The  libel  alleges  aa  a  basis  of  the  ship's  Uablllty  ttiat  she  was  nnseaworthy, 
in  that  she  had  ho  binnacle  or  Unnaele  Ui^t;  that  her  two  compaases  varied 
more  than  6  p<Hnt8 ;  that  she  had  no  telltale  to  indicate  the  position  of  her 
helm ;  that  her  steering  gear  was  defectlye ;  and  that  her  groond  tackle  was 
InRufliclent  and  defective.  Tte  answer  denies  any  unseaworthiness  as  al- 
leged, and  pleads  staleneas. 

Considering  the  friendly  relations  of  the  parties  after  the  accident,  the 
death  of  a  material  witness,  and  the  great  delay  in  taking  testimony  and 
bringing  the  case  to  trial,  the  plea  of  staleness  is  not  without  merit,  but  I  do 
not  consider  It  necessary  to  pass  on  it  in  the  view  I  take  of  the  merits. 

It  Is  conclusively  shown  by  the  evidence  of  the  captain,  first  officer,  and  the 
pflot  of  the  Hisimnla  that  the  accident  was  caused  solely  by  the  temporary 
jamming  of  the  steering,  gear.  This  was  unav<ddable,  was  speedily  corrected, 
and  was  not  caused  by  any  defect,  nor  by  any  negligence  of  the  officers  or 
crew  of  the  vessel.  This  did  not  constitute  unseaworthiness,  and  under  the 
terms  of  the  charter  the  ship  is  not  liable  for  the  resulting  damage. 

The  other  allegations  of  unseaworthiness  are  not  proved;  but,  had  tbey 
existed,  they  would  have  had  no  bearing  on  the  accident.  The  ship  had  two 
compasses — one  correct  and  In  good  order  and  properly  lighted;  the  other 
not  adjusted,  not  in  use  and  not  lighted.  Just  prior  to  the  accident  the 
pilot  was  in  the  rigging,  where  he  could  not  see  either  compass,  and  his  or- 
ders were  being  propeAj  ^eoited  by  the  otUceiB  of  the  riilp.  Whether  there 
was  a  telltale  or  not  made  no  dltTerence,  as  there  was  no  doubt  as  to  the 
position  of  the  helm.  When  the  anchor  was  let  go,  It  was  too  late  to  bring  the 
ship  up  in  time  to  avoid  the  collision. 

Tbe  libel  will  be  dismissed. 

John  D.  Grace,  of  New  Orleans,  La.,  for  appellant. 

William  Grant  and  William  B.  Grant,  botii  ol  New  Otieans,  La., 

for  appellee. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PER  CURIAM.  We  have  well  considered  the  evidence  in  this  case, 
in  the  light  of  the  briefs  and  additional  briefs  and  supplemental  briefs, 
and  we  find  that  the  trial  judge  properly  rendered  a  decree  for  the  de- 
fendant. 

For  the  reasoas  given  by  him,  the  decree  appealed  from  is  affirmed. 
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JUNG  T.  SOCrftTfi  AXONYME  DE  lA  DISTITJ.EIIIE  DE  LA  UQUEUE 
BENEDICTINE  DE  L'ABBAYE  DE  FECAMP  et  al. 

(Clicait  Ooort  ot  Appeals,  FiftA  Circuit.    April  SO,  1917.) 

■  No.  2041. 

Trade- Masks  and  Tbade-Nambb  «s>96(3) — ^UnrAiB  Comtxtitior — Ikitation 
OP  Labkz^ — Injunction.  ■ 

A  preliminary  Injunction,  restraining  Infringement  ot  complainant's 
liquor  label,  shonld  not  be  so  broad  as  to  prevent  defendant  fron(  truth- 
fully stating  on  this  label  the  Ingredients  of  his  liquor ;  the  statement  be- 
ing so  made  as  not  to  constitute  an  Indtatlon  of  complainant's  label. 

[Ed.  Note. — For  other  caiee,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  i  108.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana ;  Rufus  E.  Foster,  Judge. 

Suit  in  equity  by  the  Societe  Anonyme  de  la  Distillerie  de  la  Liq- 
ueur Benedictine  de  L'Abbaye  de  Fecamp  and  others  against  Louis 
Emanuel  Jung.  From  an  order  granting  a  preliminary  injunction,  de- 
fendant appeals.    Modified  and  affirmed. 

William  C.  Dufour,  H.  Generes  Dufour,  Charles  J.  Theard,  and  Del- 
vaille  H.  Theard,  all  of  New  Orleans,  La.,  for  appellant 
Irving  R.  Saal,  of  New  Orleans,  for  appdlee.*). 

Before  PARDEE,  WALKER,  and  BATTS.  Circuit  Judges. 

PER  CURIAM.  From  our  examination  of  the  case  we  conclude 
that  the  preliminary  injunction  was  properly  issued,  but  as  its  lan- 
guage may  be  construed  to  restrain  all  use  by  the  appellant  of  the 
words  "Carduus  Benedictus  Herb,"  and  as  he  has  a  right  to  make  a 
truthful  statement  of  the  herbs  from  which  his  liquor  is  distilled,  if 
the  statement  is  not  so  made  as  to  constitute  an  imitation  of  a  label 
of  appellees,  the  injtmction  will  be  amended  by  adding: 

"This  Injunction,  however,  is  not  to  be  construed  as  preventing  defendant 
from  truthfully  stating  on  a  label  that  his  liquor  is  made  from  Oirduus 
B«iedlctns  herbs;  the  statement  being  so  made  as  not  to  constitute  an  imi- 
tation of  a  label  of  app^lees." 

The  injunction  issued  in  the  case  will  be  modified  in  this  respect, 
and,  as  so  modified,  the  decree  is  affirmed. 


OABI^AND  etal.  V.  QUINN. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  8,  1917.) 

Ko.  21)91. 

1.  Patents  «»828— Infringement — Light  Controller  for  Automobiles. 
The  Myers  patent.  No.  1,099,715,  for  a  light  controller  for  automobiles, 
consisting  of  a  light  bulb  ha^-lng  one-half  its  surface  silvered  to  reflect 
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the  light  against  the  nmln  reflector,  thns  Increasing  the  Intensity  of  the 
rays,  with  means  for  rotating  the  bull>  from  the  driver's  seat,  bo  as  ta 
turn  the  ra.vs  so  reflected  In  any  desired  direction,  held  not  infringed  by 
a  device  in  which  the  bulb  can  only  be  manually  turned  or  adjusted 

2.  Patents  9=>168(2) — Oonbtbuctior — PBOOKBOiNOfl  m  Patent  OmoB. 

A  patentee,  who  has  acquiesced  in  the  ruling  of  the  patent  office  limit- 
ing his  claims  by  the  inclusion  of  certain  elements,  is  estopped  to  claim 
the  broader  construction,  which  he  has  abandoned. 

[Ed.  Note. — For  other  cases,  see  Patents,-  Cent.  Dig.  i  244.] 

3.  CouBTS  ©=5356 — Recobd  on  Appeal — Appeoval  bt  TaiAi,  Judok. 

The  failure  of  an  appellant  to  present  his  statement  of  the  evidence 
to  the  trial  Judge  for  approval,  as  required  by  equity  rule  75  (198  Fed. 
zl,  115  C.  C.  A.  xl),  will  be  disregarded  (except  as  to  costs),  where  It 
otherwise  appears  that  the  transcript  Is  complete  and  accurate,  and  the 
decision  on  the  merits  would  be  the  same,  whether  or  not  the  testimony 
Is  considered.' 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  |  937.] 

4.  Courts  ®=>356— Becosd. 

The  failure  of  an  appellant  to  state  the  evidence  in  the  record  on  appeal 
in  narrative  form,  as  required  by  equity  rule  75  (198  Fed.  xl,  115  C  O. 
A.  xl),  does  not  affect  the  appeal,  bat  sahjects  him  to  the  imposition  of 
costs. 

[Kd.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {  037.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio ;  John  M.  Kiilits,  Jttdge. 

Suit  in  equity  by  Nelsop  J.  Quinn  against  Edward  Garland  and  the 
Federal  Sign  System  Electric  Company.  Decree  for  complainant,  and 
defendants  appeal.    Reversed. 

O.  C.  Billman,  of  Cleveland,  Ohio,  for  appellants. 
Geo.  E.  Kirk,  of  Toledo,  Ohio,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  Suit  for  infringement  of  United  States 
patent  No.  1,099,715  to  Myers,  June  19,  1914,  on  light  controllers.  The 
device  of  the  patent  is  specially  adapted  to  automobiles ;  its  objects  are 
to  increase  light  intensity  and  decrease  objectionable  light  dispersion. 
These  objects  are  accomplished  by  silvering  the  lower  portion  (about 
one-half)  of  the  nrdinary  electric  light  bulb  seated  in  the  ustial  spheri* 
cal  or  parabolic  reflector,  whereby  the  light  is  projected  from  one  side 
of  the  silvered  part  of  the  bulb,  acting  as  a  reflector,  toward  the  oppo- 
site side  of  the  main  reflector,  thus  increasing  the  intensity  of  the  rays 
which  normally  proceed  from  the  light  itself  in  the  same  direction. 
When  the  silvered  portion  of  the  bulb  is  in  the  usual  lower  position, 
the  light  is  reflected  therefrom  upward  to  the  main  reflector  and  thence 
downward  upon  the  road,  and  approaching  drivers  and  pedestrians  re- 
lieved from  confusion  due  to  blinding  rays  otherwise  projected  up- 
ward from  the  lower  side  of  the  main  reflector.  The  patent  also  dis- 
closes a  method  whereby  the  lamp,  liaving  a  rotatable  stem  mounted  in 
the  main  reflector,  may  be  rotated  by  the  driver  from  the  seat,  and  the 
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silvered  and  reflecting  ^rtion  of  the  bulb  adjusted  "for  such  finding 
positicMi  as  desired,  as  in  turning  comers."  The  patent  contains  five 
claims.  The  District  Court  held  the  first,  second,  third,  and  fourth 
claims  valid,  and  the  second  and  third  infringed,  and  as  to  the  last- 
menti(Mied  claims  entered  the  usual  interlocutory  decree  for  injunction 
and  accounting.  Defendant  alone  appeals.  The  claims  here  in  issue 
are  printed  in  the  margin.^ 

[  1  ]  The  alleged  infringing  device  consists  of  a  white  semispherical 
light-reflecting  adjustable  shell,  adapted  to  use  by  being  manually  press- 
ed into  place  upon  the  bulb,  in  such  position  as  to  shield  its  lower  half. 
Claims  1  and  4  were  held  not  infringed,  because  in  the  opinion  of  the 
District  Judge  each  of  those  claims  is  limited  to  "the  use  of  the  silvered 
and  immovable  coating,  as  a  nonrefiecting  surface  on  the  incandescent 
bulbs."  The  second  and  third  claims  were  thought  to  be  infringed, 
because  in  the  court's  opinion  broad  enough  to  include  the  detachable 
shells,  and  because  the  shells  were  capable  of  adjustment  on  the  bulbs, 
and  when  used  in  connection  with  parabolic  reflectors  were  capable  of 
downward  reflection  and  forward  projection,  or  lateral  deflecticm,  at 
the  will  of  the  operator. 

The  alleged  infringing  device  differs,  however,  from  the  disclosure 
of  the  patent  in  these  respects :  The  electric  light  bulb  is  incapable  of 
rotation  in  the  socket  of  the  main  reflector  except  manually  and  after 
releasing  a  set  screw  which  normally  prevents  rotation ;  and  it  has  no 
means  for  adjusting,  from  the  driver's  seat,  the  bulb  reflector  and  the 
main  reflector  relatively  to  each  other,  and  thus  for  var)ring  the  direc- 
tion of  ray  projection.  As  used  in  the  bullet  headlight,  which  is  the  al- 
leged infringing  use,  this  result  can  be  accomplished  only  by  manually 
opening  the  glass  front  of  the  headlight,  manually  releasing  the  set 
screw  mentioned,  and  then  manually  turning  the  bulb  in  its  socket ;  or, 
after  releasing  another  series  of  set  screws  securing  the  main  reflector 
to  the  rim  of  the  glass  front,  manually  detaching;  the  adjustable  shell 
from,  or  turning  it  upon,  the  glass  bulb,  and  readjusting  it  manually  in 
the  desired  position.  Manifestly  the  method  first  stated  would  be  the 
natural  one.  This  adjustment  thus  cannot  be  effected  from  the  driver's 
seat  or  while  the  automobile  is  in  motion.  The  pivotal  question  is 
whether  this  capacity  for  manual  adjustment  responds  to  the  call  in  the 
claims  for  "deflectable  light-projecting  means,"  "means  for  adjusting 
the  reflectors  relatively  to  each  other,"  and  "adjustment  means  for  the 
light  in  varying  the  direction  of  ray  projection." 

1  "2.  Deflectable  tight  projecting  meant  embodying  the  combination  with 
a  first  projecting  reflector  of  a  Bgtat  therein  haTlng  fixed  therewith  a  second 
reflector  directed  toward  the  first  reflector,  and  means  for  adjusting  the  re- 
flectors relatively  to  each  other  whereby  a  portion  of  the  light  field  of  the 
first  reflector  may  be  Intensified  at  the  sacrifice  of  other  portions  of  the  light 
field  of  the  first  reflector." 

"3.  Deflectable  light  projectimi  means  embodvtnif  the  combination  with-  a 
first  projecting  reflector,  of  a  light  centrally  disposed  therein  having  fixed 
therewith  a  reflector  directed  to  reflect  rays  from  the  light  toward  one  side  of 
the  first  reflector,  and  adjusting  means  for  the  light  for  varying  the  direc- 
tion of  ray  projection  whereby  a  portion  of  the  light  field  of  the  first  reflector 
may  be  intensified  at  the  sacrlflce  of  other  portions  of  the  light  field  of  the 
flrst  reflector." 
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[2]  We  are  convinced  that  it  does  not,  after  careful  consideration 
of  the  specifications,  in  connection  with  tlie  Patent  Office  history  of  the 
application.  The  Application  encountered  many  difficulties  in  the 
course  of  its  allowance.  As  originally  presented  it  contained  nine 
claims.  The  first  five  entirely  omitted  the  elements  of  deflectability, 
means  for  adjusting  the  reflectors  relatively  to  each  other,  and  for 
varying  the  direction  of  ray  projection.  All  five  were  rejected  on  ref- 
erence to  the  prior  art.  Claim  1  was  subsequently  allowed,  and  be- 
came present  claim  1,  but  only  after  the  inclusion  of  the  element  "and 
means  for  adjustably  mounting  the  bulb  for  determining  the  lateral 
direction  of  the  light  field  projection."  Original  claims  6  to  9  contain- 
ed reference  to  adjusting  means.  They  were  allowed,  and  became,  re- 
spectively, claims  2  to  5,  inclusive,  but  only  after  amendment,  which  in 
case  of  present  claims  2  and  3  consisted  in  the  insertion  of  the  words 
we  have  italicized  in  the  claims  as  printed  in  the  margin.  Present 
claims  1  and  4,  as  allowed,  contained  amendments  of  a  somewhat  simi- 
lar nature.  It  seems  clear  that  the  examiner  regarded  the  inclusion  of 
the  elements  of  adjustability,  deflectability,  and  dirigibility  as  essential 
to  the  allowance  of  the  claims ;  that  he  would  not  have  allowed  them, 
except  as  they  contained  such  elements;  that  the  applicant  so  under- 
stood, and  consciously  acquiesced  in  the  express  inclusion  of  such  ele- 
ments. This  being  so,  he  is  estopped  to  claim  the  broader  construc- 
tion which  he  thus  abandoned,  Campbell  v.  American  Shipbuilding 
Co.  (C.  C.  A.  6)  179  Fed.  498,  103  C.  C.  A.  122;  20  Century  Heating, 
etc.,  Co.  V.  Taplin,  etc.,  Co.  (C.  C.  A.  6)  181  Fed.  96,  104  C.  C.  A.  156. 
The  claims  plainly  do  not  cover  the  mere  use  of  a  partially  silvered  or 
partially  screened  lamp  (regardless  of  adjustability),  whether  such 
silvering  or  screening  is  integral  or  nonintegral  with  the  bulb,  or 
whether  nondetachable  or  detachable. 

We  cannot  think  that  a  capacity  for  adjustment  by  manually  remov- 
ing the  shell  from  the  bulb  and  manually  replacing  it  in  another  posi- 
tion is  the  equivalent  of  the  means  for  adjusting  and  deflecting  within 
the  proper  interpretation  of  the  claims  in  question.  Such  capacity  for 
manual  adjustment  would  be  of  little  practical  value.  In  our  opinion 
the  means  called  for  by  the  claims  are  operative  means ;  manual  means 
are  mechanical  only.  This  conclusion  is  fortified  by  the  decision  of 
Judge  Learned  Hand  in  a  case  brought  by  this  plaintiff  for  infringe- 
ment of  the  patent  here  in  suit  (Quinn  v.  Faw  [D.  C]  235  Fed.  1^), 
which  has  been  affirmed  by  the  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit. 

[3]  A  question  of  practice  remains  to  be  considered:  The  record 
does  not  show  that  the  trial  judge  ever  settled  or  approved  the  state- 
ment of  the  evidence  (which  was  taken  in  open  court),  as  required  by 
general  equity  rule  75  (198  Fed.  xi,  115  C.  C.  A.  xi)  and  the  statement 
seems  not  to  have  been  presented  to  the  judge  for  approval.  Further- 
more, the  record  shows  a  "lodging"  but  not  affirmatively  the  actual 
filing,  of  the  testimony  with  the  clerk  of  the  District  Court,  as  pro- 
vided by  the  same  rule,  and  on  the  argument  in  this  court  appellee  ure- 
ed  that  the  case  was  not  properly  before  us. 

So  far  as  appellee's  rights  are  concerned,  this  suggestion  is  without 
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merit;  there  seems  no  reason  to  doubt  that  the  transcript  is  complete 
and  accurate ;  it  seems  to  have  been  treated  as  filed ;  the  ninth  item  in 
appellant's  praecipe  for  transcript  is  "the  complete  transcript  of  pro- 
ceedings at  hearing  on  October  11,  1914";  counsel  stipulated  that  the 
transcript  of  record  on  appeal  should  include  only  the  documents,  or- 
ders, and  proceedings  referred  to  in  the  praecipe  for  transcript  men- 
tioned, and  that  the  complainant's  two  physical  exhibits  representing 
the  "bullet  headlight"  and  defendant's  device  should  be  sent  up  to  this 
court;  the  clerk's  certificate  states  that  the  transcript  cmitains  "full 
and  complete  copies  of  the  papers  enumerated"  in  the  praecipe. 

[4]  The  rule  relating  to  the  putting  of  the  testimony  in  narrative 
form  does  not  seem  to  have  been  abused,  for  the  testimcmy  (one  wit- 
ness for  each  party)  consists  of  less  than  26  pages,  and  it  is  not  clear 
that  reduction  to  narrative  form  would  have  been  desirable ;  but,  if  so, 
that  consideration  could  readily  be  taken  care  of  in  the  award  of  costs 
(see  our  opinion  In  re  General  Equity  Rule  75  and  In  re  Our  Rule  15, 
222  Fed.  884,  138  C.  C.  A.  574;  Chesbrough  v.  Woodworth  [C.  C.  A. 
6]  195  Fed.  875,  877,  887,  116  C.  C.  A.  465),  and  the  objection  was  not 
suggested  until  the  final  hearing  in  this  court.  However,  our  conclu- 
sions on  the  merits  would  be  the  same,  whether  or  not  the  testimony 
taken  below  is  considered,  for  the  admission  of  the  Patent  Office  his- 
tory is  covered  by  the  stipulation  of  the  parties ;  the  complete  transcript 
of  the  same,  as  well  as  an  abstract  thereof,  having  been  actually  filed  in 
the  court  below ;  their  presence  here  is  thus  in  no  way  dependent  upon 
the  settlement  by  the  trial  judge  of  the  testimony  taken  orally  before 
him.  In  these  circumstances,  we  think  a  denial  to  appellants  of  recov- 
ery for  the  costs  of  preparing  and  printing  the  transcript  of  testimony 
so  taken  in  open  court  (pages  19  to  44,  inclusive,  of  the  record)  will 
satisfy  the  requirement  of  the  rules,  without  injustice  to  appellee. 

The  decree  of  the  District  Court,  finding  infringement  of  claims  2 
and  3,  and  awarding  injunction  and  accounting  with  reference  thereto, 
is  reversed,  and  the  record  remanded  to  that  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion.  Appellants  will  recover  their 
costs  of  this  court,  except  the  item  above  mentioned. 


SEA  GtriiL  SPBOIAI/n  CO.  T.  HTJMPHBErr. 

HDMPHEEY  v.  SEA  GIJI/L  SPEX3IAI/rx  OO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  28,  1917.) 

No.  a080. 

Patents  «=»219(2) — ^Licenses — Suit  fob  Royalties — Defenses. 

Where  a  contract  giving  a  license  under  a  patent  contained  no  guaranty 
against  competition  by  infringers,  the  fact  of  sucb  competition,  through 
which  the  licemiee  lost  sales,  Is  no  defense  to  a  suit  by  the  lioensor  to  re- 
cover the  agreed  royalties. 

[Ed.  Note. — For  other  cases,  gee  Patents,  Cent.  Dig.  {  340.] 
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Appeal  and  Cross-Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana;  Rufus  E.  Foster,  Judge. 

Suit  in  equity  by  William  P.  Healy  and  the  Healy  Box  Corpora- 
tion against  the  Sea  Gull  Specialty  Company.  Decree  for  complain- 
ants, and  defendant  appeals,  with  cross-appeal  by  T.  F.  Humphrey, 
trustee  in  bankruptcy  of  the  Healy  Box  Corporation.  Decree  modified 
on  cross-appeal. 

The  following  opinion  was  filed  in  the  court  below : 

In  this  case  defendant  was  using  certain  patented  boz-maUnK  machines 
unoer  a  license  from  plaintiff  and  owed  royaltlea.  Another  concern,  using  an 
Infringing  machine.  Invaded  Its  territory  and  succeeded  in  taking  away  de- 
fendant's largest  customer  by  underbidding  its  prices.  Defendant  retained 
the  machines,  but  declined  to  pay  royalties,  on  the  ground  plaintiff  was  obli- 
gated to  prevent  competition,  and  the  loss  on  sales  amounted  to  more  than 
the  royalties  due.  I  sustained  a  demurrer  to  the  ]urlafflction  of  the  court, 
and  while  the  matter  was  pending  in  the  Siv>reme  Court  on  appeal  the 
parties  compromised  and  settled  all  of  their  differences,  except  the  questloa 
of  the  amount  of  royalties  due.  The  Judgment  dismissing  the  Mil  was  re- 
versed. 

The  bin  prayed  tar  an  injunction,  for  cancellation  of  the  license  and  the 
return  of  the  machines,  and  for  an  accounting.  Iliofle  questions  are  now  out 
of  the  case,  but  the  question  as  to  the  royalties  is  before  me.  Had  the  de- 
fendants' territory  been  Invaded  by  a  licensee  of  plaintiff,  or  by  one  allowed  to- 
inflrlnge  by  connivance  of,  or  agreement  with,  plaintiff,  a  different  question 
might  be  presented.  The  license  did  not  guarantee  defendant  against  loss  by 
the  competition  of  infringers.  The  subsequent  correspondence  did  not  amend 
the  contract,  or  create  an  estoppel  to  claim  royalties  already  earned.  The 
greatest  right  defendant  could  have  exercised  under  the  drcumstances  was  to- 
abandon  the  contract  after  notice  to  plaintiff  and  its  failure  to  Tlgoronslj 
prosecute  the  Infringers,  but  that  course  was  not  adopted. 

There  will  be  a  decree  in  t^vor  of  plaintiff  for  $3,786.18  and  for  coaU. 

James  E.  Zimts,  of  New  Orleans,  La.,  for  appellant 
Chas.  Rosen,  of  New  Orleans,  La.,  and  Henry  B.  Gayley,  of  New- 
York  Qty,  for  appellee. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PER  CURIAM.  None  of  the  assignments  of  error  in  the  ai^>eaf 
are  well  taken.  Cross-appellants  shoidd  have  their  award  for  dam- 
ages for  infringement  increased  by  the  addition  of  an  amount  equal 
to  interest  at  5  per  cent,  from  judicial  demand  to  judgment 

The  decree  will  be  so  amended,  and,  so  amended,  will  be  afiirmedi. 
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imtrBBR  STSffliL  BASBXL  CO.,  Inc.,  T.  NATIONAIi  BNAMELING  & 

STAMPING  CK). 

(District  Court,  B.  D.  New  York.    April  12, 1917.) 

1.  PaTKITTS  €=s>328 — ^V AUDIT?  ARD  IirVRIRaXUKIlT — Stbbi.  Babkk.. 

The  Toung  patent,  No.  891,805,  for  a  metal  or  steel  barrel  with  tbe  body 
and  head  united  by  a  fluid-tight  solderleas  point,  was  not  anticipated  and 
discloses  patentable  invention,  dalms  1  and  3  also  heli  Infringed,  and 
dalm  2  not  infringed. 

2.  Patents  ®=>239 — ^iNrKiNOEMBNT— ADonra  Unneomsakt  Pabtb. 

The  addlticm  of  a  well-known  or  nnneceasary  step  will  not  avoid  in- 
fringement, even  thongh  the  addition  is  claimed  aa  an  improvement 
[Bd.  Note. — E\>r  other  cases,  see  Intents,  Cent  Dig.  gS  377,  878.] 

In  Equity.  Suit  by  the  Meurer  Steel  Barrel  Company,  Incorpo- 
rated, against  the  National  Enameling  &  Stamping  Company.  On 
final  hearing.    Decree  for  complainant. 

Emerv,  Booth,  Janney  &  Varney,  of  New  York  City  (Robert  S. 
Blair,  Frederick  L.  Emery,  and  Melvin  G.  PalHser,  all  of  New  York 
City,  of  counsel),  for  plaintiff. 

Guggenheimer,  Untermyer  &  Marshall,  of  New  York  City  (Louis 
Marshall  and  A.  V.  Cushman,  both  of  New  York  City,  of  counsel), 
for  defendant. 

CHATFIELD,  District  Judge.  The  plaintiff  charges  infringement 
of  patent  No.  891,895,  granted  July  30,  1908,  to  Frank  E.  Young,  on 
an  application  dated  April  27,  1907.  Young  assigned  the  patent  to  the 
Brooklyn  Range  Boiler  Company,  a  New  York  corporation.  In  1913 
the  plaintiff  company  was  incorporated  for  the  purpose  of  manufac- 
turing under  this  patent,  in  connection  with  other  work,  and  received 
an  assignment  from  the  Brooklyn  Range  Boiler  Company,  which  was 
dated  and  delivered  on  the  31st  day  of  December,  1913,  but  was  not 
recorded  until  August  11,  1915. 

The  defendant  is  a  corporation  with  a  latge  plaat  in  the  Eastern  dis- 
trict of  New  York,  which  performed,  under  contract,  for  the  plaintiff, 
part  of  the  work  upon  the  material  for  the  barrels  constructed  and  sold 
by  the  plaintiff  during  die  years  preceding  1914.  The  defendant  thus 
had  in  its  factory  some  machinery  which  was  built  or  had  been  adapted 
to  the  needs  of  barrel  making,  and,  when  the  plaintiff  transferred  its 
work  to  its  own  factory,  the  defendant  installed  other  machinery  and 
proceeded  to  place  upon  the  market  barrels,  which  it  now  seeks  to 
justify  as  properly  competitive,  in  a  commercial  sense,  with  those  of 
the  plaintiff,  and  which  it  denies  al'e  an  infringement  of  the  Young 
patent. 

[  1  ]  The  patent  in  suit  is  stated  in  the  specifications  to  relate — 

"to  metal  or  steel  barrels  or  similar  receptacles  in  which  the  heads,  formea 
separately  from  the  body,  are  secured  to  the  latter  in  such  manner  that  a 
fluid-tight  receptacle  is  provided;  this  being  accomplished  tn  an  Improved 
manner  by  means  of  a  malleable  lion  clamping  ring." 
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There  are  several  fundamental  or  obvious  propositions,  based  upon 
the  prior  art,  which  must  be  stated  in  order  to  consider  the  disclosure 
of  the  earlier  patents  and  the  scope  of  the  claims  of  invention  by 
Young : 

These  steel  barrels  are  cylindrical  and  of  uniform  diameter.  The 
joint  between  the  head  and  side  of  the  barrel  (like  that  in  a  wooden 
barrel)  is  completed  by  the  clamping  pressure  of  a  hoop  or  ring,  which 
is  forced  upon  and  around  the  chime  of  the  sides  of  the  barrel.  The 
metal  barrel  seam  must  be  air  and  liquid  tight,  and  this  object  is  to 
be  attained  without  the  use  of  solder  in  the  art  with  which  we  are 
concerned.  The  hoop  or  metallic  ring  must  be  held  on  by  some 
clamping  force,  to  replace  the  nails  in  the  ordinary  wooden  barrel 
hoop,  and  must  subject  the  joint  to  some  wedgine  action  to  take  the 
place  of  that  provided  by  the  increase  in  diameter  m  the  ordinary  bar- 
rel as  the  hoop  passes  on  toward  the  center  of  the  barrel.  The  prior 
art  shows  that  tiie  joint  itself,  from  the  standpoint  of  being  liquid  or 
air  tight,  and  from  the  standpoint  of  strength,  whether  it  be  stiffened 
by  its  form  and  shape  or  actually  reinforced  (that  is,  armored)  by 
additional  metal,  was  a  feature  old  in  analogous  arts  and  old  in  the 
making  of  metallic  barrels,  so  far  as  the  general  propositions  of  these 
constructions  are  concerned. 

The  language  of  the  plaintiif's  patent  is  simple,  and,  aside  from 
one  literal  error  in  claim  2,  is  not  open  to  much  dispute  as  interpreted 
by  the  experts  in  the  case.    The  patentee  states  that  his  construction — 

"does  not  require  tbe  formation  of  a  recesa  in  the  side  wall  of  the  clamping 
ring,  for  the  purpose  of  farming  a  shoulder,  whi(*  cannot  ordinarily  be  of 
very  great  depth  withont  materially  Increasing  tbe  thickness  of  tbe  ring, 
which  la  undesirable,  and  whldli,  moreover,  does  not  permit  of  the  folding  of 
one  member  around  the  folded  metal  of  the  other  member,  so  as  to  eflectlTely 
interlock  these  two  members,  independently  of  the  clamping  ring." 

The  recess,  into  which  the  metal  of  both  tlie  side  and  the  head  of 
the  barrel  is  forced,  creates  the  shoulder  of  the  prior  art,  referred  to 
by  Young,  by  the  change  in  diameter.  The  bent-over  portion  must 
be  pulled  out  straight  in  order  to  effect  the  release  of  the  metal  from 
the  recess.  It  is  evident  that,  if  the  clamping  ring  is  to  be  made  with 
any  considerable  strength  or  armoring  power,  it  must  present  sufficient 
metal  to  contain  the  recess.  It  is  also'  evident  that  ti^tness  (both  for 
liquids  and  air  or  gas)  and  the  durability  of  the  seam  will  depend  up- 
on the  amount  of  compression  and  of  compressed  surface  which  is 
furnished  in  the  seam,  if  no  solder  or  adhesive  material  be  used  to 
accomplish  that  result  So,  as  Young  says,  he  seeks  to  save  material 
in  the  clamping  ring,  and  to  avoid  the  diflicalties  presented  in  rolling 
up  or  folding  over  each  other  the  head  and  side  into  a  seam  and  then 
forcing  the  seam  over  the  shoulder  of  the  groove  or  recess,  by  using 
the  seam  as  the  shoulder  about  which  the  clamping  ring  is  rolled  down. 

It  is  evident  from  the  prior  art  that  the  exact  shape  of  this  shoulder, 
or  form  in  which  this  seam  is  rolled  up,  or  the  number  of  folds  made, 
or  the  precise  order  of  the  various  thicknesses  which  comprise  the 
fold,  would  not  limit  the  patentability  of  this  idea  of  so  clamping  the 
seam  as  to  roll  the  malleable  metal  mto  a  gas  and  water  tight  joint, 
whUe  furnishing  the  protecting  armor  and  the  locking  or  clamping  fea- 
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ture  of  the  hoop  of  metal.  By  folding  over  the  side  of  the  barrel, 
Young  presented  a  shoulder  with  two  thicknesses  of  metal  at  the  lower 
edge  of  the  seam.  One  thickness  from  the  head  was  added  to  this 
by  bending  the  flange  of  the  head  of  the  barrel  over  the  folded  side. 
He  carried  the  flange  far  enough  around  so  that  it  not  only  entered 
into  the  formation  of  the  shoulder,  but  was  bent  under  the  folded  parts 
of  the  side  of  the  barrel  to  tighten  the  seam.  He  then  carried  the 
ring  of  his  diime  hoop  or  clamping  ring  entirely  around  the  seam 
witih  which  he  had  thus  formed  the  shoulder  on  the  outside  of  the  bar- 
rel, and  bent  this  flange  of  the  metallic  clamping  ring  sharply  und«r 
this  so-called  shoulder  in  the  manner  indicated  in  the  drawing. 

The  claims  of  the  patent  are  as  follows : 

"1.  A  barrel  or  receptacle  comprlsliig  a  body  and  a  bead  united  by  a  fluid- 
tight,  solderless  Joint,  said  body  and  bead  being  bent  one  upon  the  ether  to 
form  at  least  four  thicknesses  of  metal,  thereby  to  form  a  shoulder  made  up 
of  at  least  two  thicknesses  of  metal,  and  an  annular  malleable  clamping  ring 
baring  a  bendable  locking  flange  overlapping  said  bent  portions,  with  its  free 
end  bent  at  an  abrupt  angle  to  such  tiange,  so  as  to  overlap  said  sh«ukter, 
thereby  positively  to  lock  said  bent  portions  vrltbln  the  walls  of  said  ring, 

"2.  A  barrel  or  receptacle  comprising  a  body  and  a  flanged  head  united  by 
a  fluid-tight,  solderless  Joint,  said  flange  and  head  being  bent,  one  upon  itself 
a  plurality  of  times,  and  the  other  upon  such  bent  portions  to  form  Ave  thick- 
nesses of  metal,  and  thereby'  forming  a  shoulder  made  up  of  three  thicknesses 
of  metal,  and  an  annular  malleable  metal  clamping  ring  having  a  bendable 
locking  flange,  with  Its  free  end  bent  at  an  abrupt  angle  to  such  flange,  so 
as  to  overlap  such  shoulder,  thereby  positively  to  lock  said  bent  portions  with- 
in the  walls  of  said  ring. 

"S.  A  barrel  or  receptacle'  ooinprlslng  a  body  and  a  flanged  head  united  by 
a  fluid-tight,  sold^rless  Joint,  said  body  having  a  part  bent  upon  Itself,  and 
said  flange  being  bent  around  such  bent  portion  of  the  body  and  formine 
therewith  a  shoulder  located  exteriorly  of  the  barrel,  and  a  malleable  metal 
clamping  ring  having  a  part  thereof  located  Interiorly  of  and  In  parallelism 
with  the  flanged  head,  and  a  bendable  locking  flange  located  exteriorly  of  and 
in  parallelism  with  the  bent  portions  of  such  head  and  body,  with  its  free 
end  bent  inwardly  at  an  abrupt  angle  to  such  flange,  so  as  to  overlap  such 
shoulder,  thereby  positively  to  lock  said  bent  portions  and  body  within  the 
walls  of  said  clamping  ring." 

Claim  2  differs  from  claim  1  only  in  the  additional  thickness  of 
metal  in  the  shoulder,  and  in  stating  that  the  side  is  bent  upon  itself ; 
while  claim  3  says  that  the  body  is  bent  upon  itself,  and  that  the  hoop 
or  ring  is  to  have  parts  "in  parallelism"  with  the  flange  of  the  head 
and  with  the  rolled-up  seam,  while  reaching  around  tlie  seam  far 
enough  to  be  bent  under  and  to  clamp  or  lock  the  seam  with  a  closing 
ap  or  tightening  force. 

From  1908  to  1913  the  Brooklyn  Range  Boiler  Company  manufac- 
tured its  sheet  metal  into  cylinders,  stamped  or  cut  out  the  sheet  metal 
disks  for  the  heads  of  the  barrels,  and  formed  the  hoops  or  clamping 
rings  from  channel  iron  bars.  All  of  the  parts  were  then  galvanized, 
and  the  heads  embossed  with  the  name  and  device  of  the  customer 
ordering,  barrels,  by  the  defendant  m  its  factory.  The  evidence  shows 
that  the  defendant  company  and  its  workmen  were  familiar  with  the 
general  style  and  construction  of  the  so-called  Young  or  Meurer  barrel, 
and  some  of  the  witnesses  testify  that  the  chime  ring  of  the  general 
type  used  by  the  plaintiff,  and  of  the  type  first  placed  on  the  market  by 
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the  defendant,  wwe  referred  to  in  the  factory  as  the  Young  or  Meurer 
chime.  The  latter  statement  is  denied  by  the  defendant,  but  it  is  ap- 
parent from  the  record  that  before  the  time  of  the  formation  of  the 
Meurer  Steel  Barrel  Company,  and  soon  after  the  Broddyn  Range 
Boiler  Company  ceased  to  have  part  of  the  work  don©  in  the  defend- 
ant's factory,  the  defendant  placed  upon  the  market  a  steel  barrel,  of 
which  a  sample  has  been  sufficiently  identified  as  purchased  in  May, 
1913,  and  marked  in  court  as  "Defendant's  Exhibit  8^"  or  "Barrel  A." 

Some  of  the  witnesses  for  the  defendant  testify  that  this  particular 
form  of  barrel  was  unintentional,  and  the  result  of  the  use  of  Idanks 
for  the  barrel  heads  on  which  the  flange  was  too  narrow ;  that  is,  the 
material  did  not  extend  far  enough  to  bend  around  the  folds  of  the 
barrel  side  and  to  be  tucked  up  under  or  within  that  fold.  The  defend- 
ant claims  that  this  particular  exhibit  was  the  result  of  some  unno- 
ticed failure  to  turn  out  a  perfect  barrel.  The  record,  however,  shows 
that  a  great  qumber  of  such  barrels  were  placed  upon  the  market,  and 
it  would  appear  that,  during  the  years  from  1912  to  1914,  the  defend- 
ant made  and  sold  barrels  of  this  general  type,  and  with  a  chime  ring 
substantially  Uke  that  of  the  patent  in  suit,  as  applied  in  the  commer- 
cial form  of  barrel  in  the  plaintiff's  output. 

At  some  time  during  this  period  from  1912  to  1914,  the  attention  of 
the  defendant  was  called  to  the  possible  charge  of  infringement,  and 
particularly  by  a  letter  dated  June  16,  1913.  The  defendant  then 
denied  any  actual  infringement,  or  intent  to  infringe,  and  soon  after 
described  the  form  of  barrel  which  it  was  then  manufacturing,  and 
which  it  has  since  sold,  and  about  which  the  principal  issue  in  this  case 
turns.  When  Young  applied  for  his  patent,  his  application  was  re- 
jected upon  the  patents  to  Booth,  No.  516,073,  of  March  6,  1894; 
Scaife,  No.  6,391,  reissued  April  20,  1875;  Hardie,  March  6,  1906, 
No.  814,375  (which  is  nbt  shown  in  tiie  present  record) ;  and  a  patent 
to  Reynolds,  No.  621,540,  March  21,  1899. 

The  patent  to  Booth  covered  a  hot  water  boiler  for  stoves  or  ranges. 
It  showed  a  seam  formed  by  bending  over  the  side  of  the  boiler, 
around  the  flange  of  the  head  or  end  of  the  boiler,  and  &e  clamping 
of  a  metal  ring,  which  extended  over  and  down  on  both  sides  of  the 
seam  or  fold  just  described.  It  is  evident  that  the  pressure,  as  well 
as  the  tendency  to  leak,  in  a  boiler  of  this  sort,  would  come  from 
the  inside  of  the  boiler.  The  ring  was  expressly  stated  to  be  U-shaped 
in  section,  and  to  be  bent  underneath  the  tumednaver  flange  of  the 
side  of  the  boiler,  so  as  to  enable  the  thin  metallic  end  or  head  to  the 
boiler  to  resist  the  pressure  occurring  at  the  joint,  without  the  use  of 
heavier  material  in  the  sides  and  ends  of  the  boiler  itself.  Booth, 
however,  planned  to  use  solder  in  making  a  tight  joint,  and  was  not 
concerned  with  the  problem  of  furnishing  great  resistance  to  an  ex- 
ternal force  exerted  against  the  head  of  the  boiler.  It  is  evident  that, 
if  the  boiler  were  filled  with  water  under  pressure,  the  strain  would  be 
in  general  in  the  opposite  direction. 

'The  Scaife  patent,  which  was  nearly  20  years  older,  described  a 
sheet  iron  keg  for  coal  oil,  in  which  fiie  chime  (or  chine  as  Scaife 
called  it)  was  formed  by  overlapping  and  rolling  up  the  sheet  of  metal 
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forming  the  sides  wHh  the  sheet  of  .metal  forming  the  head.  Scaife 
was  not  concerned  with  an  absolutely  water-tight  joint  under  pres- 
sure, nor  with  the  question  of  a  joint  furnishing  great  power  of  re- 
sistance, and  his  patent,  so  far  as  we  are  concerned,  teaches  cwily  the 
general  idea  that  a  lapped  seam,  of  the  type  used  in  many  of  the  pat- 
ents of  the  art  prior  to  Young,  could  be  formed  from  sheet  metal, 
and  would  be  sujfficiently  strong  to  serve  as  the  edge  or  chime  by 
which  the  keg  could  be  easily  handled. 

When  we  consider  the  Reynolds  patent,  we  have  passed  over  much 
of  the  prior  art,  and  must  at  once  notice  the  statement  by  Reynolds 
that  his  improvement  is  applicaUe  to — 

"all  kinds  of  receptaclee  or  reserrolrs  and  metallic  packages,  In  which  the 
drum  or  body  Is  provided  with  one  or  more  heads — such,  for  Instance,  as  pre- 
serving cans,  barrels,  palls,  range  boilers,  and  many  otb«r  articles  too  nomer- 
ons  to  mention." 

The  plaintiff  seeks  to  disregard  the  effect  of  much  of  the  prior  art 
by  pointing  out  that  the  patents  relate  to  pails,  coal  hods,  range  boil- 
ers, and  other  articles,  which  are  not  barrels.  But  in  Reynolds  we 
have  the  plain  statement  by  that  patentee,  whom  Young  was  using  as 
the  basis  of  his  own  improvement,  that  these  objects  are  within  the 
scope  of  the  Reynolds  patent  The  plaintiff's  contention  is  not  of 
great  importance  in  this  case,  for  the  patents  referred  to  described 
ideas  that  were  old  and  unpatentable  as  such  at  the  time  of  the  Young 
application.  TTie  validity  of  the  Young  patent  does  not  depend  upon 
its  novelty  in  these  respects,  and  their  analogy  and  application  to  the 
issue  must  be  admitted. 

In  a  patent  to  Bruson,  No.  132,895,  November  12,  1872,  we  have,  as 
was  shown  in  Scaife,  a  flange  or  edge  produced  at  the  bottom  of  sheet 
metal  ware,  requiring  no  solder  for  dry  substances,  and  formed  by  the 
folding  over  of  the  side,  around  the  roUed-up  flange  of  the  bottom  of 
the  vessel.  Bruson  also  shows  a  groove  or  notch  at  the  point  where  the 
bottom  ccxnes  in  contact  with  the  side,  and  into  which  the  bottom  is 
forced  and  held  by  the  pressure  of  the  folded  over  flanges.  This  idea 
was  applied  to  barrels  in  the  Caird  patent.  No.  473,495,  April  26,  1892, 
and  Caird  shows  a  number  of  forms  of  r(rfled-up  or  folded  seams, 
about  which  he  shrinks  a  metallic  hoop  in  order  to  make  a  water-tight 
barrel. 

It  mi^t  be  noted  that  the  Wilson  patent.  No.  24,772,  of  July  12, 
1859,  reissued  January  6,  1863,  as  No.  1,383,  shows  the  bent-over  or 
folded  metallic  seam  formed  by  the  use  of  a  mandrel,  but  not  making, 
as  in  Scaife,  a  chime  ring  to  the  keg  or  barrel. 

On  January  29,  1889,  patent  No.  397,047  was  issued  to  Barrath,  for 
coal  hods,  in  which  the  folded-up  seam  of  the  Wilson  powder  keg  was 
used  to  form  the  bottom  seam  of  the  coal  hod.  A  flange  or  standard 
for  the  coal  hod  was  furnished  by  adding  a  circular  sheet  of  metal, 
which  lapped  into  the  seam  from  the  opposite  direction  to  that  of  the 
sides  of  the  hod,  and  which  was  folded  up  so  as  to  make  a  stiff  joint 
without  the  use  of  solder. 

On  January  8,  1896,  a  patent  was  granted  to  A.  V.  Trust,  No.  532,- 
117,  for  a  wash  boiler,  in  which  he  evidently  intended  to  provide  a 
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tight  joint  by  the  use  of  solder,  but  which,  like  the  Barrath  coal  hod, 
was  raised  from  the  surface  of  the  stove  by  the  bead  or  rolled-up  seam 
made  with  the  flanges  of  the  side  and  of  the  bottom.  Trust  placed 
about  this  rolled-up  seam  a  sheet  of  thin  metal,  which  he  crimped  in  on 
each  side  above  the  projecting  flange.  This  outside  ring  added  scwne 
strength  as  well  as  protection,  but  did  not  render  the  joint  impervious 
to  water,  nor  greatly  increase  its  resistance  to  pressure,  and  w^ould  not 
anticipate  the  use  of  a  metallic  chime  ring  upon  a  barrel.  It  must  also 
be  noted  that  the  wash  boiler  is  not  circular,  and  the  protecting  ring  is 
not  shaped,  nor  of  such  weight  as,  to  resist  heavy  blows,  and  can  be 
distorted  in  a  far  different  way  than  tiie  chime  ring  of  the  circular  bar- 
rel. 

On  July  10,  1900,  one  J.  E.' Byrnes  obtained  a  patent,  No.  653,439, 
for  the  insertion  of  a  sheet  of  anti-rust  material  inside  the  bottom  of  a 
pail  or  other  vessel,  but  with  the  flange  projecting  between  the  flange 
of  the  bottom  and  of  the  sides,  so  as  to  be  rolled. up  into  the  seam,  and 
thus  to  present  the  surface  of  the  anti-rust  material  in  the  form  of  a 
thin  sheet,  which  was  fastened  in  place  by  embodying  it  in  the  beading 
or  edge  of  the  vessel.  This  teaches  no  more  than  tfie  Trust  patent,  or 
any  of  those  patents  of  the  prior  art,  as  to  the  possibility  of  folding  up 
a  piece  of  metal  in  a  seam  or  beading,  so  as  to  hold  it  in  place  and  form 
the  beaded  rim  by  the  folding  up  of  the  slieets  of  metal. 

The  next  patent  was  issued  upon  the  16th  day  of  March,  1880,  No. 
225,499,  to  F.  A.  Walsh,  and  here  a  new  idea  entered  in.  Walsh  used 
a  thin  ^eet  of  metal,,  like  the  Byrnes  anti-rust  sheet,  to  act  as  a  tem- 
porary or  thin  cover  to  a  paint  can  or  such  receptacles,  with  the  idea 
that  this  cover  could  be  easily  punctured  or  removed,  and  yet  would 
render  the  vessels  tight  until  their  contents  were  desired.  In  order  ta 
secure  this  result,  Walsh  placed  over  the  thin  sheet  of  metal  a  ring  for 
receiving  the  cover  and  with  a  projecting  flange,  which  was  bent  around 
and  tucked  under  the  flange  of  the  thin  sheet,  and  also  under  tlie  side 
of  the  can,  thus  fastening  the  side,  the  thin  top,  and  the  ring  together 
in  the  bead  or  rim.  Walsh  thus  made  out  of  this  tin  beading  a  struc- 
ture in  which  he  had  the  side,  the  flange  of  the  top,  and  the  overlapping 
or  projecting  rim,  which  was  bent  around  and  tucked  up  into  the  seam 
in  such  a  way  as  to  bind  the  parts  together  sufikiently  to  meet  the  needs 
of  a  paint  can,  and  to  show  the  possibility  of  making  a  fluid-tight  joint, 
under  wdinary  pressure,  by  the  rolling  up  of  thin  metal  into  a  beaded 
seam.  He  may  have  contemplated  the  use  of  solder,  if  necessary. 
But  he  does  not  show  a  chime  ring  in  the  sense  in  which  we  find  that 
idea  used  when  we  come  to  the  Reynolds  patent.  Walsh  merely  makes 
use  of  the  old  ideas  of  the  tucked-in  seam  and  of  folding  flexible  metal- 
lic sheets  about  other  folds,  to  form  a  shoulder.  He  tucks  in  his  out- 
side sheet,  so  that  it  is  of  itself  made  a  part  of  the  joint,  instead  of 
crimping  it  around,  as  was  well  known  in  the  prior  art.  He  thus  makes 
his  joint  tight,  and  illustrates  the  pbssibiUtiesof  folding  up  the  parts 
into  a  seam. 

This  idea  is  more  plainly  illustrated  in  the  Patterson  patent,  No. 
674,305,  May  14,  1901.  Patterson  makes  an  improvement  for  metallic 
containing  vessels,  such  as  cans,  by  forming  an  air-tight  joint  between 
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the  vessel  and  the  cover.  Patterson  states  that  the  idea  of  bending  the 
edge  of  the  cover  underneath  a  shoulder  formed  by  the  beaded  edge  of 
the  can  was  old,  and  he  therefore  does  not  bend  <m-  tuck  the  edge  of  the 
cover  under  the  beading  on  the  side  of  the  can,  but  leaves  it  fitting 
down  over  this  beading,  and  then  at  a  number  of  points  around  the 
sides  has  flexible  wings,  which  can  be  crimpled  or  bent  under,  so  as  to 
tighten  the  joint. 

The  next  step  was  the  application  of  these  ideas  to  the  needs  of  a 
nnetailic  barrel,  and  resulted  In  the  Reynolds  patent,  No.  621,540, 
March  21,  1899,  which  has  been  quoted  above  with  respect  to  its  de- 
pendence upon  the  prior  art  Reynolds  describes  jm  improvement  in 
the  means  for  locking  the  head  to  the  drum  or  body  of  the  barrel,  and 
also  in  the  reinforcing  means  by  which  he  secures  the  required  strength 
at  the  joint  or  chime  ring.  The  Reynolds  barrel  was  cylindrical  in 
form  and  had  a  malleable  iron  chime  ring,  with  an  outstanding  flange. 
This  ring  was  to  be  placed  inside  the  flange  turned  up  around  the  head 
of  the  barrel,  which  in  turn  was  inside  the  flsmge  of  the  barrel,  side. 
The  malleaUe  iron  flange  of  the  chime  ring  was  forced  down  against 
the  outside  of  the  barrel,  and  thus  the  flanges  of  the  bead  and  side  were 
pressed  into  a  recess  on  the  inside  of  the  chime  ring.  As  all  of  the  ma- 
terial was  malleable  or  ductile,  the  diameter  of  the  barrel  side  and 
head,  when  forced  into  the  recess,  was  thus  reduced,  and  the  flange 
of  the  chime  ring  came  to  rest  against  the  shoulder  formed  where  the 
side  was  pressed  into  this  recess,  in  such  a  way  that  the  outer  surface 
of  the  chune  ring  presented  a  drctimference  eq.ual  to  that  of  the  out- 
side of  the  barrel. 

Reynolds  thus,  by  mete  compression  and  reduction  of  diameter,  join- 
ed together  the  hea!d  and  the  side,  and  b^t  over  the  flange  of  the  diime 
ring  in  the  same  way  in  which  the  hoop  upon  an  ordinary  wooden  bar- 
rel presses  the  outside  rim  of  the  head  into  the  groove  or  recess  in  the 
sides  of  the  barrel,  and  thus  forms  the  outside  of  protecting  hoop  which 
in  the  old  Caird  patent,  as  in  wooden  barrels,  was  provided  by  shrink- 
ing on  an  external  hoop.  But  Reynolds  obtained  also  the  protecting 
rim  presented  in  wooden  bsirrels  by  the  edge  of  the  wooden  hoop,  or, 
as  shown  in  the  Booth  range  boiler  patent,  by  the  metal  of  the  U- 
shaped  ring.  But,  more  than  this,  he  fastened  me  hoop  in  place  by  the 
resistance  of  the  hoop  against  the  shoulder  formed  when  the  edges  of 
the  head  and  sides  were  reduced  in  circumference  and  brought  into  the 
recess  of  the  chime  ring.  When  the  flange  of  the  ring  wa§  pressed 
down  into  place,  this  shoulder  could  not  be  straightened  out  without 
breaking  the  chime  ring,  unless  such  great  pressure  was  used  as  to 
forcibly  draw  out,  over  the  larger  diameter  of  the  shoulder,  and  from 
the  frictional  contact  of  the  parts,  either  the  side  or  the  head  of  the 
barrel.  Such  withdrawal  could  not  be  accomplished  from  the  outside 
ci  the  barrel  by  any  ordinarily  expectable  accident  or  blow.  But  Reyn- 
olds, in  addition  to  this,  secured  a  fluid-tight  joint  by  the  pressing  to- 
gether of  the  malleable  or  ductile  parts  which  were  subjected  to  the 
strain  presented  when  the  flange  of  the  chime  ring  was  bent  into  place. 
This  Reynolds  patent  proved  to  be  commercially  practical  and  appar- 
-ently  valuable. 
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In  I9O6  a  patent  was  published  in  France,  upon  the  6th  day  of  July 
(for  which  an  application  was  made  in  the  United  States  on  the  18th 
of  January,  190/,  but  upon  which  the  patent  was  not  issued  under  No. 
1,017;427  until  February  13,  1912,  and  which,  therefore,  is  not  an  an- 
ticipation), by  which  one  Le  Febvre  combined  the  shrunk-on  hoop  of 
Caird  with  the  projecting  rim  of  the  prior  art,  in  order  to  form  a  joint 
sufficiently  protected  for  the  purposes  of  a  metallic  barrel,  with  roUed 
up  or  folded  over  seam.  The  Le  Febvre  patent,  however,  involves 
other  features  in  the  formation  of  the  barrel,  and,  even  if  it  were  early 
enough  to  be  an  anticipation  of  Young,  shows  no  improvement  over 
Reync^ds  in  the  direction  in  which  we  must  travel  in  order  to  get  to 
the  Young  patent. 

Young  states  in  his  specifications  that  in  order  to  form  the  shoulder 
(the  necessity  for  which  was  well  known)  he  desired  to  avoid  the  extra 
thickness  required  for  the  recess  in  the  ring.  He  also  wished  to  avwd 
the  necessity  of  clamping  the  chime  ring  by  an  extra  bend  in  the  lower 
part  of  the  chime  ring  and  next  to  the  head  of  the  barrel.  In  Reynolds 
the  chime  ring  does  not  project,  so  as  to  form  the  surface  upon  whiqh 
the  barrel  rolls.  The  outer  surface  of  the  Reynolds  barrel  side  is  flush 
with  the  chime  ring.  In  Young  the  outer  surface  of  the  chime  ring 
forms  a  hoop,  and  the  inner  surface  of  the  chime  ring  may  be  straight 
(i.  e.,  flat)  or  bent.  It  is  in  all  cases  parallel  to  the  inner  side  of  the 
flange  of  the  barrel  head  in  the  part  between  the  head  itself  and  the 
rolled  up  seam. 

There  would  be  no  patentable  novelty  in  thickening  the  material 
of  the  Reynolds  chime  ring,  so  that  the  surface  on  the  inside  or  toward 
the  center  of  the  barrel  would  be  flat.  Such  a  ring  would  merely  use 
extra  metal,  and  would  not  give  protection  to  the  seam  against  blows 
from  the  outside.  Young  sought  to  obtain  this  protection  and  a 
tight  seam,  while  making  his  chime  ring  of  a  flat  piece,  which  would 
not  require  the  extra  rolling  for  the  formation  of  the  recess  and 
would  save  metal. 

The  testimony  in  this  case  shows  that  in  the  defendant's  factory 
in  1913,  when  a  change  was  made  from  the  earlier  form  of  chime 
ring,  the  material  on  hand  was  prepared  for  use  l^  rolling  a  recess 
into  the  malleable  bars  then  on  hand,  until  material  of  this  shape  could 
be  supplied,  with  the  recess  constructed  at  the  rolling  mill.  This 
material  began  to  be  used  in  November,  1914. 

Young  created  the  shoulder,  which  he  recognized  was  necessary, 
by  rolling  up  the  side  of  the  barrel  and  folding  around  this  the  flange 
of  the  head,  so  as  to  make  the  beaded  rim  and  the  interlocking  seam 
shown  in  the  tin  receptacles  of  the  prior  art.  He  thus  produced  a 
seam  which,  when  made  of  malleable  sheet  iron,  would  of  itself  be 
strong  enough  to  resist  ordinary  strains  and  might  be  water-tight.  In 
other  words,  he  then  had  the  seam  of  the  Byrnes  anti-rust  vessel 
and  that  of  the  Scaife  coal  oil  barrel,  but  with  a  slightly  different  form 
of  fold  in  the  beading.  No  novelty  was  presented  by  the  mere  form 
of  the  fold.  But  in  his  claims  he  describes  different  thicknesses  of 
metal  forming  this  fold,  as  different  embodiments  of  his  way  of  cre- 
ating the  shoulder  which,  as  has  been  said,  he  recognized  must  be  pres- 


Digitized  by 


Google 


HEUBEB  STEEL  BABBEL  OO.  T.  NATIORAI,  E.  A  STAMP.  CO.        281 

ent  if  the  chime  ring  was  dther  to  be  locked  on  or  to  furnish  any- 
clamping  effect  with  respect  to  the  seam  itself.  He  secured  this 
clamping  effect,  and  locked  the  chime  ring  on,  by  carrying  over  the 
outstanding  flange  and  forcing  it  around  the  beaded  seain  and  then 
bending  it  sharply  in  against  the  side  of  the  barrel.  He  then  had  the 
old  idea  of  the  beaded  rim,  which  was  capable  of  being  compressed, 
when  made  out  of  malleable  metal,  into  a  water-tig^t  jomt.  He  used 
the  old  idea  of  a  shoulder,'  which,  by  the  interposition  of  a  ring  of 
larger  circimiference,  would  prevent  the  straightening  out  of  the 
metal  flange  or  seain,  after  it  had  been  drawn  into  the  smaller  diame- 
ter. He  reinforced  the  resistance  to  the  stripping  off  of  the  metal 
which  formed  the  smaller  ring,  and  absolutely  prevented  the  pulling 
out  or  opening  of  the  folds  (which  constituted  the  seam  as  well  as  the 
shoulder),  by  locking  them  up  inside  the  chime  ring,  which  was  the 
adaptation  of  another  old  idea,  but  which  was  applied  tp  new  uses. 

Young  thus  secured,  also,  the  protecting  or  armor  feature  of  the 
Booth,  Trust,  Barrath,  and  Reynolds  patents,  as  a  part  of  the  mechan- 
ical or  physical  conditions  resulting  from  forming  a  water-tight  scant 
under  the  application  of  that  force  which  was  used  to  bend  around  and 
into  the  clamping  position  the  projecting  flange  of  the  chime  ring. 
He  pointed  out  m  his  specifications  and  in  his  discussion  with  the 
Patent  Office  the  differences  between  his  application  and  the  Reyn- 
olds patent.  In  so  doing  he  assumed  the  lack  of  patentability  in  the 
old  ideas  of  the  prior  art.  He  distinguished  his  patent  from  Reyn- 
olds, in  that  the  presence  of  a  shoulder,  upon  which  to  clamp  down 
his  ring  and  the  flanges  of  the  side  and  head  of  the  barrel,  was  not  re- 
quired within  the  chime  ring  itself.  He  pointed  out  the  desirability 
of  being  able  to  roll  up  the  beaded  seam,  and  form  the  shoulder  for 
the  clamping  purpose,  outside  of  the  chime  ring.  He  shows  the  eco- 
nomic advantage  of  rolling  up  this  beaded  seam  as  the  chime  ring  is 
folded  around.  Thus  he  produces  a  tighter  joint  than  if  the  seam  were 
not  rolled  up  within  the  flange ;  and  he  also  pointed  out  the  freedom 
from  distortion  or  dangerous  strain  which  would  be  presented  if  a 
previously  rolled-up  beaded  rim  were  bent  back  and  compressed  into 
a  recess,  as  would  be  the  result  if  one  sought  to  use  the  Reynolds 
chime  ring  upon  a  beaded  seam  like  those  of  the  prior  art. 

The  defendant  manufactures  its  barrels  by  forcing  a  rolled-up  or 
interlocked  beaded  seam  into  a  recess  like  that  of  Reynolds,  which  it 
forms  either  in  a  chime  ring  of  uneconomical  thickness,  as  Young 
says,  or  into  a  chime  ring  which  is  so  rolled  as  to  be  bent  in  order  to 
create  the  recess  required.  But  the  defendant  does  not  then,  as  in 
Reynolds,  use  a  flange  short  enough  to  also  go  into  the  recess,  while 
pinching  the  folded  seam  against  the  upper  side  of  the  shoulder.  On 
the  contrary,  it  carries  the  flange  beyond, the  shoulder  in  the  chime 
ring,  and  under  the  shoulder  of  the  seam,  just  as  is  done  in  Young. 

The  defendant,  after  the  plaintiff  called  its  attention  to  the  charge 
of  infringement,  continued  to  make  the  seam  tight  and  unrollable  by 
compressing  the  outstanding  flange  over  the  seam.  ,  It  provided  resist- 
ance to  the  removal  of  the  chime  ring,  or  the  pulHng  out  of  the  parts 
of  th»  seam,  by  rolling  the  flange  of  the  chime  ring  around  and  under 
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the  seam,  so  as  to  bend  the  flahge  at  an  "abrupt  ai^jie"  bdow  the  shoul- 
der of  the  seam  itself.  It  adds  from  the  prior  art  an  additional  fold 
to  the  edge  of  the  barrel  head,  by  which  this  edge  is  tucked  up  in- 
side of  the  bent-over  flange  of  the  side,  and  thus  seeks  to  avoid  the 
language  of  claims  2  and  3,  which  state  that  the  body  is  bent  over  up- 
on itself. 

But  in  practice  this  tucking  in  of  the  edge  of  the  head  does  not 
prevent  the  actual  bending  of  the  body  upon  itself,  nor  does  a  varia- 
tion in  the  form  of  the  seam,  which  was  obviously  old  in  the  prior  art, 
release  the  defendant  from  the  charge  of  infrmgement,  if  the  defend- 
ant's structure  makes  use  of  the  different  seam  in  the  identical  way 
described  in  the  claims.  The  one  is  a  mechanical  equivalent  of  the 
other.  An  inspection  of  the  drawings  will  show  that  the  seam  and 
chime  ring  of  the  defendant's  barrel  A  are  substantially  like  those  of 
the  plaintiff,  in  its  commercial  form^  which  corresponds  with  claim  1 
of  the  patent. 

The  defendant's  barrel  B  and  the  so-called  defendant's  Toch  bar- 
rel, or  the  barrel  made  for  the  Toch  Company,  contain  the  folded 
seam  to  form  the  shoulder,  the  light  weight  chime  ring,  with  a  part  in 
parallelism  to  the  flanged  head,  and  with  the  locking  flange  in  paral- 
lelism to  the  bent  parts  forming  the  seam.  They  show  Sie  protect- 
ing features  of  the  chime  ring,  which  serves  exactly  the  same  pur- 
poses as  those  covered  by  the  claims  for  the  ring  of  the  patent  in  suit, 
in  forming  a  fluid-tight,  solderless  joint  locked  witliin  the  walls  of  the 
ring.  They  show  the  shoulder  described  by  Young  resisting  any  force 
which  would  tend  to  pull  the  seam  out  of  the  chime  ring,  and  make 
use  of  the  pressure  of  the  outstanding  flange  as  turned  over  around 
this  seam,  instead  of  as  pinning  it  down  against  the  upper  side  of  the 
shoulder  of  the  Reynolds  ring. 

It  must  be  held,  therefore,  that  the  defendant's  barrels  infringe,  un- 
less they  can  escape  infringement  by  the  modification  shown  through 
distorting  the  seam,  so  as  to  force  it  around  a  comer;  that  is,  into 
the  recess  which  Reynolds  used  for  a  different  purpose.  It  is  obvious 
that  the  forcing  of  the  beaded  seam  around  this  corner —  that  is,  into 
the  smaller  circumference — will,  through  the  pressure  .of  the  machin- 
ery needed  to  force  the  seam  into  this  recess,  serve  some  of  the  pur- 
poses of  tightening  the  seam,  of  reducing  the  diameter,  and  of  thus 
fastening  on  the  chime  ring  in  the  manner  presented  by  Reynolds.  It 
is  obvious  that  the  addition  of  the  ring  of  the  Booth  range  boiler  pat- 
ent to  the  Reynolds  patent,  if  applied  in  the  way  taught  by  Young, 
would  present  the  defendant's  structure. 

It  may  be  argued  that  the  strain  caused  by  pressing  the  seam  into 
the  recess  is  a  detriment  rather  than  an  advantage.  But  this  would  be 
a  matter  for  commercial  competition,  as  the  idea  of  patentable  nov- 
elty would  not  be  disposed  of  by  the  relative  advantages  presented 
by  the  different  results.  It  may  also  be  assumed  that  the  defendant's 
barrel,  if  it  involves  the  principles  of  the  patent  in  suit,  but  with 
•^n  added  feature  ot)tained  through  the  use  of  the  Reynolds  recess, 
could  be  patentable  even  as  an  improvement  over  Young.     But  the 
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Question  whether  the  def^idant's  present  form  of  barrd  escapes  in- 
ringement  is"  much  more  difficult. 

The  defendant  uses  what  are  called  one-time  shippers ;  that  is,  bar- 
rels without  a  chime  ring,  and  made,  generally,  like  .the  old  Scaif  e  keg. 
The  testimony  shows  that  these  barrels  will  meet  the  interstate  com- 
merce te^t,  of  sustaining  an  internal  pressure  amounting  to  15  pounds 
to  the  square  inch  and  of  being  dropped,  when  filled,  from  a  height  of 
5  feet,  so  as  to  fall  directly  upon  the  edge  of  the  barrel,  without  burst- 
ing or  opening  the  seam.  But  these  barrels  without  a  chime  ring  do 
not  enter  into  the  issues  in  this  case,  and  do  not  carry  us,  upon  the 
question  of  infringement,  beyond  the  point  that  a  roUedtup'  seam  may 
be  made  water  and  pressure  tight,  to  a  certain  limited  extent,  is  old  in 
the  art,  and  is  the  particular  seam  which  the  defendant  uses  in  connec- 
tion with  the  chime  ring  to  make  the  barrel  complained  of. 

There  seems  to  be  no  reason  for  hc^it^  thiat  the  Yoong  patent  is 
not  valid.  Its  claims  are  not  anticipated  by  any  of  the  patents  of  the 
prior  art,  nor  are  they  so  broad  in  their  terms  as  to  bring  in  an  unpat- 
entable application  of  the  old  ideas  which  have  been  discussed.  The 
defendant,  however,  contends  that  if  the  plaintiff  sedcs  to  broaden  its 
patent,  so  as  to  include  the  Reynolds  recess,  it  is  then  abandoning  the 
patentable  ideas  of  the  Young  claims,  and  is  seeking  to  cover  an  old 
form  of  device,  open  to  the  world  since  the  expiration  of  the  Reynolds 
patent.  • 

With  this  the  court  cannot  agree.  The  issue  in  the  case  is  not  wheth- 
er the  Young  patent  would  be  rendered  invalid,  if  it  covers  the  defend- 
ant's structure.  The  issue  is  rather  whether  the  defendant  can  escape 
the  charge  of  infringement  by  neutralizing  or  counteracting  its  use  of 
the  Young  patent  through  the  immediate  application  of  the  old  idea  of 
the  Reynolds  patent,  so  that  the  defendant  is  either  improving  on  the 
Young  patent,  or  rendering  the  parts  of  the  device  in  which  it  seems 
to  infringe  the  Young  patent  merely  immaterial  features  in  its  struc- 
ture. The  Reynolds  patent  is  open  to  the  defendant,  and  the  defendant 
could  undoubtedly  manufacture  barrels  by  making  a  folded  seam  and 
then  attaching  a  chime  hoop  or  ring  like  Reynolds,  which  would  force 
the  seam  around  a  shoulder,  and  then  shut  down  upon  the  shoulder. 
But  it  does  not  do  this.  It  merely  presents  a  shoulder  in  the  chime  ring, 
about  which  it  forms  the  seam  and  additional  shoulder  of  the  Young 
patent.  If  the  defendant  should  fold  up  a  seam,  and  then  force  it  into 
the  recess  of  the  Reynolds  ring,  by  the  mere  clamping  down  upon  the 
shoulder  of  the  flange,  the  effect  would  be  to  unroll  or  to  strain  open 
the  seam. 

The  plaintiff  contends  that  the  defendant  does  in  fact  strain  or  dis- 
tort the  metal  in  making  its  barrels  by  this  very  tendency  to  lengthen 
the  parts ;  that  is,  to  unroll  the  seam,  when  using  the  additional  shoul- 
der in  the  main  portion  of  the  chime  ring.  But  the  defendant  seeks  to 
avoid  this,  and  to  obtain  the  rolling  up  or  tightening  effect  of  the  Young 
patent,  by  merely  bending  over  the  flange  of  the  chime  ring,  around  the 
seam,  so  as  to  roll  up  this  seam  against  the  shoulder  of  the  chime  ring, 
and  at  the  same  time  to  form  the  shoulder  of  tlie  seam,  which  shall 
be  wrapped  into  the  surrounding  or  protecting  metal  of  the  flange. 
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[2]  The  addition  of  a  wdl-known  or  unnecessary  step  will  not  en- 
able an  infringer  to  escape  the  charge  of  infringement,  even  though  that 
addition  may  be  claimed  as  an  improvement.  The  addition  of  imma- 
terial steps,  which  may,  or  may  not,  be  a  detriment,  but  which  do  not 
change  the  mechanical  equivalents  of  the  elements  in  the  claims  of  the 
patent  in  suit,  and  where  no  additional  element  is  presented,  will  not  en- 
able the  defendant  to  avoid  the  charge  of  infringement.  If  the  defend- 
ant had  desired  to  claim  an  improvement  patent,  he  could  have  at- 
tempted to  do  so.  If  he  desired  to  use  the  Reynolds  ring,  he  should 
content  himself  with  damping  the  flange  down  upon  the  shoulder,  in- 
stead of  carrying  it  around  uie  shoulder  formed  by  the  folded  seam. 
The  defendant  is  apparently  obtaining  all  of  the  advantage  presented 
by  the  use  of  the  Young  patent  over  Reynolds,  and  then  is  seeking  to 
avoid  the  charge  of  infringement  by  inserting  the  additional  step  of  the 
shoulder  or  recess  in  the  chime  ring  which  the  plaintiff  claims  makes 
his  barrels  commercially  less  valuable,  and  which  is  evidently  borrowed 
from  the  prior  art,  but  which  does  not  mak^  the  defendslnt's  barrel  ei- 
ther a  Reynolds  barrel  or  a  prior  art  barrel,  as  distinguished  from  one 
made  so  as  to  embody  the  Young  patent. 

It  is  evident  that  the  defendant  does  not  infringe  claim  2  of  the  Young 
patent,  which  specifies  five  thicknesses  of  metal,  any  more  than  this 
claim  is  used  by  the  plaintiff  in  its  own  commercial  form.  A  decree 
will  therefore  be  entered,  holding  the  Young  patent  the  property  of  the 
plaintiff  company,  and  -holding  its  claims  valid. 

The  decree  will  further  provide  that  claim  2  is  not"  infringed,  but 
that  claims  1  and  3  are  infringed  by  the  form  of  barrel  placed  upon  the 
market  by  the  defendant,  and  shown  on  this  trial  by  the  exhibits  called 
"Defendant's  Barrel  A,"  "Defendant's  Barrel  B,"  and  "Defendant's 
Toch  Barrel." 


In  re  HADOEN. 
(District  Court,  S.  D.  Georgia,  N.  B.  D.    May  18,  1917.) 

1.  Bankbtjptct  iS=>399(3) — Bxeuptions — FOBFErruKE  bt  Concealmknt  or  Aa- 

SETS. 

Where  a  bankrupt's  disclosure  of  his  property  and  llaMlltles  showed 
that  bis  liabilities  bad  been  largely  increased  mid  his  assets  depleted  8inc» 
he  gave  a  statement  to  a  mercantile  agency  within  one  year,  and  showed 
a  net  worth  of  about  $230  as  against  a  net  worth  of  ^,250  shown  by  sacb 
statement,  the  facts  showed  that  be  bad  not  made  a  full  and  fair  dis- 
closure of  all  of  bis  property,  and  such  nondisclosure  defeated  bis  right  t» 
bis  homestead  exemption. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent.  Dig.  H  657,  669.] 

2.  Banksuptct   ^=o400(1) — ^Exemptions — 'Rxtvivg   or   REntBEB — Review. 

The  finding  of  the  referee  as  to  the  bad  faith  of  one  claiming  exemp- 
tion will  not  be  disturbed,  unless  clearly  erroneous. 

[Ed.  Kote.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {{  671,  673.] 

In  Bankruptcy.  In  the  matter  of  G.  R.  Hadden.  On  petition  for 
review  of  a  finding  of  the  referee  that  the  bankrupt  is  not  entitled  to 
his  homestead  exemption.    Affirmed. 

" — — —  ■ '  " ■ 

^=»For  otber  cases  Me  tame  topic  A  KBY-NUMBBR  In  all  Key-Numbered  DiseeU  &  iDdezee- 
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Hardwick  &  Wright,  of  Sandersville,  Ga.,  for  bankrupt. 
Alexander  &  L,ee,  of  Augusta,  Ga,,  for  objecting  creditors. 

SPEER,  District  Judge.  [1]  In  this  case  exception  is  made  to 
the  finding  of  the  referee  to  the  effect  that  the  bankrupt  is  not  entitled 
to  his  homestead  exemption.  This  is  based  on  the  fact  that  on  April 
12,  1915,  he  gave  a  statement  to  a  mercantile  agency  that  his  liabilities 
amounted  to  only  $900.  This  left  his  net  worth  $3,250.  In  less  than 
a  year  his  petition  in  bankruptcy  was  filed.  Now  his  assets  have  been 
depleted  to  the  extent  of  $500,  but  his  liabilities  have  been  increased 
^  the  sum  of  $2,447.13,  His  accounts  receivable  were  only  $516.06. 
Tliis  left  him  with  a  net  worth  of  $230.82.  This,  contrasted  with  his 
report  of  $3,500  less  than  a  year  before,  in  the  opinion  of  the  referee, 
demanded  explanation.  This  the  record  does  not  disclose,  and  the 
court,  like  the  referee,  is  constrained  to  conclude  that  the  bankrupt 
did  not  make  full  and  fair  disclosure  of  all  the  property  owned  by  him 
at  the  time  of  the  filing  of  his  petition  in  bankruptcy.  This  will  defeat 
the  exemption.  In  re  Waxelbaum  (D.  C.)  101  Fed.  228,  opinion  by 
Judge  Newman. 

[2]  The  finding  of  the  referee  on  the  act  of  bad  faith  of  one  claim- 
ing exemption  will  not  be  disturbed,  unless  clearly  erroneous.  In  Re 
West  (D.  C.)  116  Fed.  767,  See,  also,  In  re  Stephens  (D.  C,)  114  Fed. 
192;  In  re  Boorstin  (D.  C.)  114  Fed.  696;  McNally  v.  Mulherin,  79 
Ga.  614,  4  S.  E.  332;  Torrance  v.  Boyd,  63  Ga.  23,  and  opinion  of 
this  court  in  Re  Peacock  (D.  C.)  203  Fed.  191,  affirmed  by  Circuit 
Court  of  Appeals,  Fifth  Circuit,  209  Fed.  1006,  126  C,  C.  A.  667, 

In  the  opinion  of  the  court,  the  finding  of  the  referee  denying  the 
exemption  should  be  affirmed ;  and  it  will  be  so  ordered. 


THB  WILLEM  VAN  DBIBLv  SB. 

THE  WELBECK  HAUL, 

(District  Court,  D,  Maryland.    April  20,  1917.) 

1.  Neouozkce  ®=>21 — Ofera.tion'  or  Grain  EiusyATOB — ^Neoessabt  Pbiicau- 
TioNS  Against  Phib. 

Respondent  operated  on  a  pier,  a  large  grain  elevator,  '240  feet  long, 
about  100  feet  wide,  and  180  feet  hlgrb.  In  it  were  6  so-called  receMng 
legs  extending  from  tbe  track  floor  to  tbe  top,  in  each  of  which  ran  a  wide 
conveyor  belt  with  buckets  for  carrying- up  grain  passing  over  a  large 
pulley  at  the  top.  While  a  steamship  was  loading  on  either  side,  the  ele- 
vator took  fire,  and  there  was  an  explosion  causing  tbe  death  of  a  num- 
ber of  persons  and  serious  damage  to  the  vessels  and  cargoes  before  they 
could  be  removed.  One  of  the  conveyor  belts  had  become  choked  and 
stopped,  and  some'flve  minutes  later  dropped  the  pulley  at  the  top,  con- 
tinuing in  the  meantinfe  to  revolve.  The  only  place  where  the  choking 
could  be  observed  was  on  the  track  floor,  while  the  only  means  for  throw- 
ing tbe  belt  oat  of  gear  was  a  lerver  aa  the  machinery  floor  152  feet  above. 
There  was  a  considerable  delay  before  this  lever  could  be  reached,  aud  it 
was  then  found  that  it  was  out  of  repair  and  would  not  work.  The  ma- 
chinery was  stopped,  but  In  the  meantime  tbe  belt  had  fallen.    There  were 
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originally  n^tes  extendiog  down  to  tba  tnck  4oor  by  whkta  the  levers 

could  be  operated,  but  they  had  been  for  some  years  out  of  use  and  some 
had  been  removed.  Beld,  that  the  damage  to  the  ships  and  cargoes  was 
the  proximate  result  of  the  burning  of  the  elevator,  and  on  the  evidence 
that  the  Are  was  caused  by  the  friction  between  the  belt  and  pulley,  that 
it  was  due  to  the  palpable  negligence  of  the  elevator  company  In  failing 
to  provide  means  to  obviate  a  danger  so  obvious,  and  that  it  was  liable 
therefor. 

[Ed.  Note.— B>>r  other  cases,  see  Negligence,  Cent  Dig.  H  28-80.1 

2.  Negligence  (©=321 — Fiees— "Accidental"  Ttbs. 

A  fire  caused  by  the  negligence  of  a  defendant  or  his  servants  is  not 
"accidental"  In  such  sense  as  to  exonerate  him  ttom  liability  for  Injuries 
caused  thereby  to  others. 

[Kd.  Note.— For  other  case%  sea  Negllgeooe,  Gent  Dig.  $8  23-30. 

Por  other  definitional  see  Words  and  Phrases,  Slrst  and  Second  Series. 
Accident — Accidental.] 

3.  Neoliobncb  «=>54 — Fiaas— PcBsozie  I^ablk— Stock  Ownebshzp  oa  Otheb 

COBPOaATIONS. 

A  railroad  comi)any  which  owned  a  grain  elevator  leased  It  for  ojiera- 
tlon  to  an  elevator  company  of  which  It  owned  all  the  stock.  It  after- 
ward leased  its  road  and  all  of  Its  other  property  to  the  Pennsylvania 
Ballroad  Conrpany  for  999  years,  reserving  as  net  rental  sufficient  to  pay 
dividends  on  its  stock.  The  elevator  company  kept  up  Its  organization, 
operated  the  elevator  under  Its  own  superintendent  and  had  a  consider- 
able surplus  of  assets,  although  It  was  governed  In  a  general  way  by  the 
Pennsylvania  Company,  whldi  also  sheeted  and  paid  its  officers.  Through 
its  n^lgence  in  operating  the  elevator,  causing  a  fire  which  destroyed 
the  elevator,  libelants'  vessels  and  cargoes  were  damaged.  Held,  that  It 
was  a  separate  entity,  and  its  management  of  the  elevator  was  Independ- 
ent to  such  extent  that  the  Pennsylvania  Company  was  not  liable  for  its 
negligence  causing  the  loss. 

[Bd.  Note. — Tot  other  cases,  see  Negllgenoe,  Cent  Dig.  ii  06,  67.] 

In  Admiralty.  Suits  by  Namlooze  Vennoot  Schap,  master  of  the 
steamship  Willem  Van  Driel,  Sr.,  aiid  by  Edwin  Dyason,  master  of  the 
steamship  Welbech  Hall,  against  tiie  Pennsylvania  Railroad  Company 
and  the  Central  Elevator  Company.  Decree  for  libelants,  against  the 
Elevator  Company  only. 

Kirlin,  Woolsey  &  Hickox  and  Qiarles  R.  Hickox,  all  of  New  York 
City,  and  Ritchie  &  Janney,  Stuart  S.  Janney,  and  Frank  B.  Ober,  all 
of  Baltimore,  Md.,  for  the  Willem  Van  Driel,  Sr. 

Barry,  Wainwright,  Thacher  &  Symmers  and  James  F.  Symmers, 
all  of  New  York  City,  and  Harry  N.  Abercrombie,  of  Baltimore,  Md., 
for  the  Welbeck  Hall. 

Bernard  Carter  &  Sons  and  Shirley  Carter,  all  of  Baltimore,  Md., 
for  Pennsylvania  R.  Co.  and  Central  Elevator  Co. 

ROSE,  District  Judge.  [1]  On  the  13th  of  last  June,  two  steam- 
ships were  made  fast  to  the  pier  upon  which  th^re  then  stood  an  ele- 
vator from  which  each  of  them  was  receiving  grain.  One  of  thenn, 
the  Welbech  Hall  by  name,  was  on  the  east  side  of  the  wharf;  the 
other,  the  Willem  Van  Driel,  Sr.,  on  the  west  The  distance  between 
the  pier  side  of  each  of  these  ships  and  the  elevator  did  not  exceed  some 
3  or  10  feet.  By  2  o'clock  in  the  afternoon  each  had  already  a  large 
part  of  its  cargo  aboard.     About  that  time,  with  an  explosion  which 
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brought  down  the  upper  part  of  the  elevator  the  whole  building  burst 
into  flames.  So  far  as  the  evidence  discloses,  no  one  on  either  one  of 
the  ships  had  any  warning,  prior  to  the  catastrophe,  that  anything  was 
wrong.  Indeed,  it  was  not  until  within  a  couple  minutes  of  the  ex- 
plosion that  any  of  the  many  men  in  the  elevator  itself  knew  that  there 
was  fire  in  it.  The  outbreak  was  so  sudden  and  so  fierce  that  a  num- 
ber of  persons  were  killed.  From  the  elevator  and  the  ships  every 
one  who  escaped  fled  for  his  life.  It  was  not  until  the  burning  of 
much  of  the  elevator  made  its  neighborhood  less  dangerous  that  it 
became  possible  to  do  anything  effectively  to  get  the  ships  away  from 
the  furnace  next  to  which  they  were  lying.  Then  a  number  of  tugs" 
succeeded  in  towing  to  a  place  of  safety  the  ships  already  greatly  dam- 
aged in  hull  and  cargo.  The  tugs  came  into  this  court  of  admiralty 
seeking  salvage  allowance.  There  is  no  question  that  the  injury  done 
to  the  ships  and  the  grain  upon  them,  as  well  as  the  danger  of  further 
damage  from-  which  the  exertion  of  the  salvors  delivered  them,  was 
the  direct  and  proximate  result  of  the  fire  in  the  elevator,  and  that 
the  ships  were  powerless  to  protect  themselves  from  such  damage  and 
danger. 

The  elevator  and  the  pier  on  which  it  stood  belonged  to  the  Northern 
Central  Railway  Qjmpany,  hereinafter  referred  to  as  the  "Northern 
Central."  Many  years  before  the  fire,  the  latter  had  leased  them  to 
the  respondent,  the  Central  Elevator  Company,  of  whose  stock  it  was 
the  owner.  The  Central  Elevator  Company  for  brevity  will  be  styled 
the  "Elevator  Company."  The  Northern  Central,  some  years  before 
the  fire,  had  leased  for  a  term  of  999  years  all  its  property  to  the  re- 
spondent the  Pennsylvania  Railroad  Company,  hereinafter  called  the 
"Pennsylvania." 

Tlie  ships  say  that  the  fire  was  caused  by  the  negligence  of  the  Ele- 
vator Company  and  its  employes,  and  that  the  Pennsylvania  had  exer- 
cised such  control  over  the  management  of  the  elevator  that  it,  as  well 
as  the  Elevator  Company,  is  liable  for  the  damage  done.  The  flexible 
methods  of  the  admiralty  made  it  possible  to  consolidate  the  salvage 
proceedings  against  the  ships  with  the  latter's  claims  against  the  Ele- 
vator Company  and  the  Pennsylvania.  By  agreement,  or  by  decree, 
the  salvage  awards  have  been  made,  and  in  this  opinion  the  salvage 
operations  need  not  be  further  referred  to. 

The  elevator  which  was  burned  was  the  fourth  which  had  stood  on 
what  was  substantially  the  same  site.  Every  one  of  them  went  up  in 
smoke  and  flames.  So  far  as  the  testimony  discloses,  the  three  prede- 
cessors of  the  one  with  which  tliis  case  is  concerned  were  destroyed 
by  fire  caused  by  sparks  from  locomotives  or  from  donkey  engines  used 
on  ship  board.  Nevertheless,  their  fate  emphasizes  the  inflammable 
nature  of  such  structures*  and  the  difficulty  of  saving  them  from  com- 
plete destruction  when  once  a  fire  has  gotten  under  way  in  them.  It 
also  serves,  to  a  degree  at  least,  to  bring  home  to  the  respondents  knowl- 
edge of  how  liable  elevators  are  to  destruction  by  fire.  A  description" 
of  the  building  bimied  last  June  shows  why  it  is  that  fires  in  such 
structures  are  so  disastrous.  From  north  to  south  it  was  240  feet 
l<5ng.  and  perhaps  100  feet  broad  from  east  to  west.  It  had  a  height 
of  179  feet  6  inches.    For  30  feet  from  the  ground  its  walls  were  of 
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brick,  for  the  remaning  149  feet  6  inches  of  wooden  cribbing  covered 
with  corrugated  iron.  It  was  full  of  bins,  legs,  spouts,  and  other 
structures  largely  of  wood.  There  ran  «from  top  to  bottom  six  so- 
called  receiving  l^s.  Each  of  these  legs  was  an  enormously  elongated 
wooden  box  or  flume.  For  a  few  feet  from  the  ground  each  of  them 
was  open,  and  throughout  all  the  rest  of  its  nearly  180  feet  it  was  in- 
closed. The  testimony  does  not  show  precisely  what  was  the  area  of 
a  cross-section  of  one  of  these  legs  or  boxes,  but  it  could  scarcely  have 
been  less  than  24  square  feet  and  may  have  been  twice  or  more  than 
twice  this.  In  each  of  these  receiving  legs  there  ran  from  the  ground, 
and  indeed  from  a  few  feet  under  the  ground,  nearly  to  the  top  of  the 
building,  an  endless  belt  some  20  inches  wide  and  from  V^  to  %  of  an 
inch  thick.  This  belt  moved  over  a  pulley  which  had  a  width  of  28 
inches,  a  diameter  of  84  inches,  and  weighed  1000  pounds.  To  the 
outer  side  of  this  belt  at  intervals  of  from  12  to  16  inches  were  fixed 
iron  buckets  in  which  the  grain  was  carried  up.  As  one  of  the  wit- 
nesses for  respondents  said,  each  one  of  these  legs  would,  on  occa- 
sion, act  as  an  enormous  flue.  There  were  in  addition  eight  shipping 
legs,  the  construction  of  which  has  not  been  so  minutely  described,  as 
well  as  a  number  of  so-called  cleaning  legs.  Such  an  elevator  when  in 
operation,  or  when  it  has  recently  been  in  operation,  is  bound  to  be 
very  dusty.  This  particular  elevator  had  for  more  than  a  year  been 
running  night  and  day  for  20  hours  out  of  every  24,  Sundays  and  a 
very  few  holidays  alone  excepted.  It  shut  down  for  meals  for  an 
hour  between  6  and  7  morning  and  evening,  and  from  12  to  1  at  noon 
and  midnight  A  few  minutes  before  the  disaster,  the  millwright  had 
been  at  work  getting  ready  a  new  fan  to  help  the  sweeping  of  the  floors. 
It  so  happened,  moreover,  that  on  the  day  of  the  fire  the  press  of  work 
on  the  ground  floor  had  called  off  the  force  usually  employed  in  sweep- 
ing the  upper  floors.  It  may  be  safely  assumed  that  at  the  time  the  fire 
began  the  elevator  was  at  least  as  dusty  as  usual.  The  Elevator  Com- 
pany knew  how  inflammable  the  elevator  was.  It  took  certain  precau- 
tions against  fire.  It  carefully  excluded  all  strangers  from  the  build- 
ing. Its  employes  were  forbidden  to  smdce,  or  even  to  have  matches 
on  their  persons,  and,  to  make  sure  that  the  rule  was  obeyed,  they 
were  required,  upon  entering  the  building,  to  change  their  clothing. 
The  elevator  was  well  supplied  with  hydrants,  hose  pipes,  water  bar- 
rels, and  buckets.  So  soon  as  any  one  sounded  one  of  the  fire  alarms 
in  the  building,  a  powerful  pump  was  automatically  set  to  work  to 
furnish  a  plentiful  supply  of  water  for  the  hose. 

It  is  for  lack  of  reasonable  care  in  another  respect  that  the  ships 
seek  to  hold  the  respondents  liable.  Belts  such  as  those  which  ran  in 
the  receiving  l^s  are,  from  any  one  of  a  number  of  different  causes, 
liable  to  become  chdced.  That  is  to  say,  the  tfclt  in  some  way  is  caught 
and  held  fast  while  the  pulley  upon  which  it  operates  continues  to  re- 
volve. The  result  is  f rictitm  which,  if  continued  for  any  length  of  time, 
must  necessarily  break  the  belt  and  may  cause  fire.  The  ships  say  that 
the  particular  conflagration  which  proved  so  serious  originated  in  this 
very  way,  and  was  the  natural  and  proximate  result  of  a  long-continued 
neglect  of  the  respondents  to  provide  means  for  promptly  and  certainly 
throwing  a  choked  belt  out  of  gear.    It  had  been  long  recognized  that, 
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in  order  to  reduce  the  danger  from  fire  to  a  minimum,  there  should  be 
means  for  so  doing.  In  some  of  the  modem  elevators,  which  are  oper- 
ated by  electricity,  a  simple  and  apparently  complete  solution  of  the 
problem  has  been  found.  In  them  each  belt  is  run  by  a  separate 
electric  motor,  which  stops  whenever  the  pull  upon  it  becomes  unduly 
gr'iat.  The  respondents'  elevator  was  buUt  in  1903.  They  cannot  be 
held  negligent  because  they  did  not  then  install  a  system  which,  if  not 
unknown,  was  not  as  yet  m  general  use,  nor  for  continuing  to  employ 
the  method  then  adopted.  The  elevator  was  operated  by  steam  pow- 
er. In  it  all  the  pulleys  were  connected  with  a  single  line  of  shafting. 
It  was,  of  course,  often  desirable  and  indeed  necessary  to  throw  one 
leg  out  of  commission  without  shutting  down  the  others.  A  friction 
clutch  operated  by  a  lever  was  provided  for  each  belt,  to  throw  it  in 
and  out  of  gear,  as  the  case  might  be.  This  lever  was  on  the  machin- 
ery floor,  which  was  152  feet  above  the  ground  or  track  floor.  Only 
from  the  latter  could  the  choking  of  a  belt  be  promptly  discovered. 
Everywhere  else  it  was  shut  up  in  its  wooden  box.  When  some  one  on 
the  track  floor  saw  that  a  belt  was  choked,  how  could  he  make  sure 
that  the  lever  nearly  150  feet  above  his  head  would  be  at  once  used  to 
throw  it  out  of  gear?  For  many  years  before  1903,  the  approved 
practice  in  elevators  equipped  as  this  was  to  attach  to  each  lever  cables 
which  ran  down  to  the  track  floor.  The  choking  of  a  belt  would  be 
first  noticed  by  some  one  close  to  it.  The  rope  or  cable  came  down 
alongside  the  leg.  No  time  would  be  lost  in  moving  from  one  part  of 
the  spacious  floor  to  another.  If  the  friction  clutch  and  its  lever  were 
kept  in  order,  the  belt  could  be  thrown  out  of  gear  in  a  few  seconds 
after  any  one  knew  it  was  choked.  The  elevator  in  question  was  orig- 
inally equipped  with  such  ropes,  but  for  a  decade  or  more  before  the 
fire  they  had  not  been  used,  at  least  for  the  purpose  for  which  they 
were  intended.  Some,  perhaps  most,  of  them,  were  still  in  place ;  but 
in  what  order  or  condition  apparently  no  one  knew,  and  no  one  cared. 
Parts  of  them  had  been  removed  when  rope'was  needed  for  some  other 
purpose.  Their  use  as  means  of  operating  the  lever  from  the  track 
floor  had  been  abandoned,  because  not  long  after  the  elevator  was 
built  an  oiler  who  happened  to  be  near  a  lever  when  it  was  pulled  from 
downstairs  received  a  bad  blow  on  the  head.  The  suggestion  that  it 
was  not  well  to  rely  upon  the  ropes,  because  the  user  of  them  could 
not  see  whether  the  friction  clutch  did  its  work,  may  be  put  aside. 
The  puller  of  the  rope  on  the  track  floor  would  be  in  full  sight  of  the 
belt.  He  could  tell  whether  it  was  still  under  strain  from  the  pulley. 
If  he  saw  that  it  was,  he  coud  get  word  up  to  the  machinery  floor,  sum- 
moning whoever  happened  to  be  there  to  go  to  the  lever  and  operate 
it  by  hand.  That  was  in  fact  practically  the  only  way  in  which  for 
years  those  on  the  track  floor  ever  tried  to  get  a  belt  thrown  out  of 
gear.  Presumably,  in  the  overwhelming  majority  of  instances,  a  pull 
on  the  rope  would  have  sufficed,  the  time  consumed  in  giving  it  would 
not  have  been  appreciable,  and  no  harm  would  have  been  done,  even  in 
the  small  minority  of  cases  in  which  it  became  necessary  to  put  in  use 
the  cumbersome  and  time-consuming  methods  which  in  fact  were  ex- 
dusively  employed  in  this  elevator.  What  those  methods  were,  how 
242  F.— 19 


Digitized  by 


Google 


290  242  FEDBRAL  BBPOBTBB 

slowly  they  worked  at  best,  and  how  great  were  the  chances  that  every- 
thing would  not  so  work,  and  how  many  precious  minutes  were  lost 
when  they  did  not,  can  be  understood  from  the  story  of  what  actually 
did  happen  in  this  elevator  between  the  choking  of  the  belt  in  leg  3 
and  the  explosion. 

The  hopper  boss  on  the  track  floor  saw  that  grain  was  {Mling  up  on 
the  floor  over  and  around  the  hopper  at  the  base  of  leg  3.  He  started 
to  investigate.  As  he  got  closer,  he  thought  it  looked  as  if  the  belt 
was  choked.  Apparendy  appreciating  the  importance  of  speed,  he 
broke  into  a  run.  When  he  reached  it,  he  kx^ed  up  and  saw  that  it 
was  choked.  He  then  did  what,  under  similar  circumstances,  every- 
body in  that  elevator  had  for  many  years  always  done.  He  went  to  the 
speaking  tube,  which  f  ortimately  was  nearer  to  this  leg  than  it  was  to 
the  majority  of  them.  He  sounded  the  gong  on  the  scale  floor,  133 
feet  above  the  track  floor.  The  scale  floor  was  the  next  under  the 
machinery  floor,  but  was  19  feet  below  it.  There  were  always  a  num- 
ber of  men  somewhere  on  the  scale  floor,  and  it  was  the  duty  of  the 
one  of  them  who  chanced  to  be  closest  to  the  tube  to  go  to  it  as  soon 
as  the  gong  told  him  that  somebody  downstairs  had  something  to  say. 
On  this  occasion,  one  Smith,  the  boss  or  foreman  of  the  scale  floor, 
happened  to  be  near  the  tube.  He  went  to  it. '  He  was  one  of  those 
who  lost  their  lives  within  less  than  half  an  hour  thereafter.  He  was 
told  by  the  hopper  boss  that  leg  3  was  choked.  He,  in  turn,  did  what 
it  was  the  rule  to  do  under  such  circumstances.  He  sounded  the  gong 
on  the  machinery  floor.  Now,  if  there  happened  to  be  anybody  in  this 
great  room,  240  feet  long,  and  he  heard  the  gong,  and  furthermore 
supposed  that  there  was  nobody  nearer  than  he,  he  went  to  it  Ap- 
parently, the  only  person  who  had  any  regular  business  on  the 
machinery  floor  was  the  oiler.  But  he  had  duties,  not  only  on  that 
floor,  but  on  the  one  above  it  and  on  the  one  below  it  as  well,  and  at 
any  particular  time  he  might  be  on  any  one  of  the  three,  or  indeed  on 
none  of  them.  He  was,  properly  enough,  forbidden  to  keep  a  stock 
of  oil  in  the  elevator.  When  he  needed  a  fresh  sui>ply,  he  had  to  go 
down  to  the  ground,  out  of  the  building,  to  get  it  Now,  it  so  happened, 
that  was  what  he  was  doing  when  Smith  sounded  the  gong  to  call  him 
to  the  tube.  Naturally,  there  was  no  answer.  How  long  Smith  waited 
for  one  does  not  clearly  appear,  although  one  witness  estimates  it  at 
two  minutes;  it  was  probably  not  longer,  as  the  distinct  impression 
left  by  the  evidence  is  that  everybody  understood  the  importance  of 
haste,  and  that  everybody  did  what  he  could  to  hurry  things  along, 
although  the  methods  employed  were  such  that  without  an  unusually 
favorable  combination  of  circumstances  there  was  bound  to  be  waste 
of  effort  and  loss  of  time.  After  whatever  interval  of  waiting  for  an 
answer  there  was,  Smith  told  one  of  his  assistants,  a  man  named 
Lucas,  to  go  upstairs  and  throw  belt  3  out  of  gear.  Lucas  says  he 
knew  nothing  of  machinery.  It  is  at  least  doubtful  whether  he  had  any 
clear  idea  of  what  he  was  to  do  when  he  got  up  to  the  top  of  the  two 
flights  of  steps  between  the  scale  and  the  machinery  floor.  Whether 
he  did  or  not  did  not  turn  out  to  be  material ;  for,  as  his  head  rose 
above  the  level  of  the  machinery  floor,  he  saw  the  millwright,  a  man 
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named  Aires,  coming  towards  him.  The  latter  was  in  charge  of  the 
machinery  in  the  building  and  had  spent  more  than  30  years  in  eleva- 
tors, serving  in  five  of  them,  every  one  of  which,  by  the  way,  was  de- 
stroyed by  fire.  He  had  been  on  the  machinery  floor  arranging  to  in- 
stall a  new  fan  to  assist  in  the  sweeping  of  the  floors.  He  had  not 
heard  the  gong,  or,  if  he  had,  he  had  not  paid  enough  attention  to  it  to 
be  able  to  remember  it.  At  the  time  Lucas,  hailed  him,  he  was  going 
towards  the  stairs  on  some  errand  having  no  relation  to  the  belt  in 

3uestion.  Lucas  says  he  called  out  that  No.  3  was  choked.  Aires  un- 
erstood  him  to  say  it  was  No.  2.  Aires  accordingly  went  past  No.  3 
to  No.  2,  in  all  a  distance  of  some  56  feet.  He  listened  for  a  moment 
and  made  up  his  mind  that  No.  2  was  running  properly.  He  went  to 
some  convenient  hole  in  the  floor  and  called  down  to  Smith  that  No.  2 
was  all  right  Smith  replied  it  was  No.  3  which  was  choked,  not  No. 
2.  Aires,  accompanied  by  Lucas,  then  went  to  No.  3,  which  was  some 
18  feet  from  the  stairway,  and  some  38  feet  from  No.  2.  They  moved 
the  lever  of  the  belt,  but  without  effect.  The  belt  was  not  thrown  out 
of  gear.  They  opened  a  trapdoor  in  the  leg  and  smoke  came  out.  In 
the  meanwhile,  Young,  the  hopper  boss  on  the  first  floor,  became  wor- 
ried at  the  delay  and  called  up  to  Smith  the  second  time  to  hurry  up. 
It  is  possible  to  fix  relatively  to  some  of  the  other  things  that  happened, 
the  time  of  this  second  call,  for  Smith  told  Young  that  Aires  was  up  on 
the  machinery  floor  and  had  gone  to  No.  2  instead  of  to  No.  3.  Young 
does  not  say  anything  of  having  been  told  as  to  the  mixup  between 

2  and  3 ;  but  from  the  testimony  of  Le  Brun,  who  was  a  sort  of  assist- 
ant to  Aires,  we  know  that  he  was.  At  this  time  Le  Brun  was  engaged 
in  laying  a  floor  in  the  engine  room,  and  Young  came  and  told  him  that 
No.  3  was  choked  and  that  No.  2  had  been  thrown  out  instead,  of 
No.  3.  It  is  true  that  Young  says  his  conversation  with  Le  Brun  took 
place  later  and  after  the  belt  had  fallen ;  but  Young  was  certainly  mis- 
taken in  this,  for  Le  Brun  distinctly  testifies  that  after  he  had  the  con- 
versation with  Young  he  went  into  the  elevator,  a  distance  of  some- 
thing like  140  feet  from  where  he  was,  and  looked  at  No.  3,  which  was 
still  in  place  and  choked.  Indeed,  I  may  say  that,  where  Youngfs 
recollection  differs  from  that  of  the  other  witnesses  in  the  case,  I  am 
persuaded  that  their  version,  not  his,  should  be  accepted.  After  Smith 
had  his  second  conversation  with  Young,  he  went  up  to  the  machin- 
ery floor  and  there  joined  Aires  and  Lucas.  All  three  went  up  to  the 
floor  above  the  machinery  floor,  where  Smith  and  Lucas,  by  Aires' 
direction,  got  a  piece  of  scantling  and  tried  to  use  it  as  a  brake  on  the 
large  wheel  which  drove  the  pulley  in  leg  3.  While  Smith  and  Lucas 
were  so  engaged.  Aires  made  up  his  mind  that  the  friction  between  belt 

3  and  the  pulley  must  be  stopped,  and,  as  he  had  failed  to  throw  that 
belt  separately  out  of  gear,  the  only  thing  left  to  be  done  was  to 
shut  down  the  machinery  as  a  whole.  He,  accordingly,  went  down 
to  the  jnachinery  floor  and  walked  some  120  feet  from  the  stairway 
to  the  north  end  of  the  building  and  to  the  place  at  which  he  could  sig- 
nal to  the  engineer  to  stop  the  engine.  This  he  did.  While  he  was  so 
occupied,  Smith  seems  to  have  left  the  upper  floor  and  descended 
through  the  machinery  floor  to  his  ordinary  station  on  the  scale  floor. 
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Just  before  he  reached  that  point,  a  third  call  to  hurry  and  throw  out 
belt  3  came  up  through  the  tube  from  the  first  floor.    The  witness 
White  received  this  message,  and,  as  he  did  so,  saw  that  Smith  was 
at  bis  side.    Smith  thereupon  called  down  the  tube  to  have  the  house 
shut  down.    Very  shortly  after  the  whistle  sounded,  showing  that  the 
engine  room  had  received  Aires'  si^al  and  was  acting  upon  it    After 
the  steam  had  been  shut  off,  2^  nunutes  elapsed  before  the  machinery 
came  to  a  complete  stop.    It  wa$  somewhere  during  this  interval  that 
the  belt  broke  and  fell.    After  Aires  gave  the  signd,  he  came  back  to 
leg  3,  and,  when  he  reached  it,  the  pulley  seemed  to  him  to  be  slowing 
down  more  rapidly  than  the  rest  of  the  machinery.    He  at  first  thought 
that  the  efforts  of  Smith  and  Lucas  to  stop  the  wheel  with  the  scant- 
ling had  been  successful,  but  when  he  looked  into  the  leg  he  saw  that 
the  belt  had  fallen.    Smoke  was  conui^  out  of  the  1^,  but  in  diminish- 
ing quantities.     It  was  quite  dark,  and  he  says  if  there  had  been 
any  fire  in  it  he  could  have  seen  it ;  but  he  saw  none.    With  the  falling 
of  the  belt,  all  occasion  for  keeping  the  house  shut  down  ceased. 
Aires,  accordingly,  went  again  to  the  north  end  of  the  machinery  floor 
and  signaled  to  the  engine  room  to  start  up.    About  4%  minutes  must 
have  elapsed  between  die  two  signals.    The  order  to  turn  on  the  steam 
was  not  at  once  obeyed,  as  the  engineer  thought  it  prudent  first  to  make 
sure  of  conditions  on  the  track  floor.    He,  accordingly,  went  some  140 
feet  or  thereabouts  to  the  center  of  the  elevator  to  see  whether  he 
could  safely  put  the  machinery  in  motion.    He  was  told  that  he  could, 
and  returned  to  his  engine  room  and  did  so.    The  time  between  the 
giving  of  the  signal  to  shut  down  and  the  actual  starting  up  again 
must  have  been  about  6  minutes.    Aires  probably  came  down  on  the 
elevator  as  soon  as  the  machinery  began  to  work.     He  thinks  that 
from  the  time  he  left  the  upper  floor  until  the  explosion  was  not  more 
than  10  minutes.    If  so,  it  is  probable  that  the  fire  was  first  noticed 
about  12  or  13  minutes  after  tie  belt  broke.    It  is  more  important  to 
fix  ithe  number  of  minutes  from  the  discovery  that  the  belt  was  choked 
to  its  breaking,  but  it  is  also  mucR  more  difficult    A  good  deal  hap- 
pened in  that  interval.    Young  sounded  the  gong  on  the  scale  floor; 
Smith  came  to  the  tube  and  received  the  message ;  in  his  turn  sounded 
the  gong  on  the  machinery  floor,  waited  vainly  for  a  response;   sent 
Lucas  upstairs ;  Lucas  told  Aires ;  Aires  misunderstood  and  went  to 
No.  2,  hstened,  and  perceived  that  there  was  a  mistake  somewhere; 
called  down  to  Smith,  who  set  him  straight ;  went  to  3,  tried  to  throw 
it  out  of  gear,  failed,  then  opened  the  trapdoor,  and  looked  in.    While 
he  was  doing  all  this.  Smith  had  another  conversation  through  die  tube 
with  Young,  and  afterwards  came  to  the  machinery  floor.     Aires, 
Smith,  and  Lucas  went  to  the  top  floor.     The  latter  two  with  the 
scantling  tried  to  stop  the  wheel.    Aires  went  down  to  the  machinery 
floor  and  walked  120  feet  north  on  it,  sounded  the  signal  to  shut  down, 
and  some  time  within  the  next  2^4  minutes  the  belt  brdce.    ]probably 
everybody  moved  quickly,  but  the  interval  between  Young's  discov- 
ery of  the  choke  and  the  breakii^  of  the  belt  could  not  have  been  less 
than  S  minutes,  and  may  have  been  considerably  longer.    Had  the  rope 
method  of  operating  the  lever  been  in  use,  and  had  the  machinery  been* 
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m  order,  the  belt  would  have  been  thrown  out  of  gear  in  half  a  minute. 
Upon  this  assumption,  the  dangerous  friction  was  allowed  to  continue 
unnecessarily  for  not  less  than  4y2.  minutes.  It  may  be  that  some 
of  the  delay  was  due  to  the  clutch  being  out  of  order ;  but,  if  so,  the 
Elevator  Company  is  no  better  off.  It  appears  that  the  clutches  were 
never  inspected.  If  when  there  was  some  occasion  to  use  them  they 
did  not  work,  the  not  very  difficult  conclusion  that  they  were  out  of 
order  was  then  drawn. 

Was  the  fire  the  result  of  the  delay?  Respondents  say  that  the 
evidence  does  not  show  that  it  was. 

There  are  witnesses  who,  when  they  first  saw  or  heard  of  the  fire, 
were  on  the  scale  Boor,  others  who  were  on  the  track  floor,  and  still 
others  who  were  outside  the  main  building  all  together.  Of  all  these, 
it  appears  that  the  first  to  see  any  fire  was  a  colored  man  named  Walk- 
er. He  was  on  the  track  floor  cleaning  up  when  a  live  coal  fell  from 
leg  3.  He  stamped  it  out  and  reported  Uie  fact  to  Bardroff,  the  elevator 
foreman,  who  was  right  at  hand.  The  latter  made  a  hurried  exam- 
ination. He  saw  no  fire  in  No.  3.  He  called  up  the  tube  to  the  ma- 
chinery floor  to  look  for  fire  around  No.  3.  Lucas  was  on  the  scale 
floor  standing  near  Smith,  who  received  the  message.  As  he  did  so, 
somet)od.y  called,  "Fire  1"  and  Lucas,  looking  up  over  his  head  through 
the  cracks  of  the  floor,  saw  flames.  Just  then  the  fire  alarm  sound- 
ed. White  at  the  time  was  coming  out  of  the  receiving  weigher's  of«- 
fice  on  the  scale  floor.  Some  one  said,  "There  is  a  fire  upstairs,  and 
I  am  going  to  get  out."  White  seized  a  fire  extinguisher  and  started 
up  to  the  machinery  floor.  Lucas  on  the  sounding  of  the  alarm  ran 
to  the  front  of  the  building.  When  he  saw  some  one  going  up  the  stairs 
with  a  fijre  extinguisher,  he  turned  back;  but  had  made  only  two 
steps  when  the  explosion  came.  By  the  time  White' reached  the  land- 
ing at  the  first  of  the  two  flights  of  ste5)s  which  lead  from  the  scale 
to  the  machinery  floor,  he  saw  a  reflection  of  flames  all  along  the 
main  shaft.  He  realized  that  a  fire  extinguisher  was  useless,  and  he 
started  down.  He  had  just  reached  the  machinery  floor  when  the 
explosion  took  place. 

In  the  meantime,  Bardroff  down  on  the  track  floor  went  towards 
leg  2.  He  smelt  smoke,  which  he  thought  was  stronger  in  No.  2  than 
No.  3.  Another  coal  fell.  He  told  Walker  to  go  for  a  bucket  of  water. 
The  latter  did  so,  and  was  coming  back  to  No.  3  to  use  it  when  he 
saw  flames  and  smoke  coming  out  of  the  grate  of  No.  1.  He  threw  the 
water  on  the  grain  tfaere^  and  at  that  minute  the  explosion  happened. 
Bardroff  in  the  meanwhile  had  gotten  a  bucket  of  water  from  another 
man  and  had  lifted  the  trap  door  of  No.  2.  As  he  did,  a  puff  of  hot  air 
blew  out,  and  then  the  explosion. 

Young  was  on  the  track  floor  at  the  time.  He  says  he  saw  Walker 
going  for  water,  but'  did  not  know  it  was  for  a  fire,  and  that  he  heard 
nodimg  about  Ae  fire  until  Bardroff  sang  out,  "There's  a  fire  boys, 
go  1"  and  the  explosion  instantly  followed. 

Welker,  the  engineer,  was  in  the  engine  room  when  the  fire  alarm 
sounded.    He  went  to'tiie  door  to  see  what  was  the  matter,  and  then 
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the  explosion.  He  does  not  think  half  a  minate  dapsed  between  the 
giving  of  the  alarm  and  the  explosion. 

[2]  I  do  not  think  there  can  be  any  reasonable  question  that  the  fire 
was  caused  by  the  friction  between  belt  3  and  its  pulley.  It  spread 
from  No.  3  along  the  shafting  and  through  the  legs  before  it  was  dis- 
covered, either  because  no  one  was  at  the  time  on  the  machinery  floor 
or  the  top  floor,  or  because,  if  the  <riler  who  lost  his  life  was  there,  he 
was  in  some  part  of  one  of  those  floors  remote  frojn  the  place  at 
which  the  fire  started,  or  was  otherwise  so  engaged  that  he  did  not 
notice  it  until  it  had  gained  great  headway.  There  is  no  other  known 
cause  for  the  fire.  All  the  conditions  are  consistent  with  its  having 
so  originated.  Respondents  say  that,  even  so,  they  are  not  liable. 
They  rely  upon  the  Statute  of  6  Anne  as  amended  by  that  of  14 
George  III.  They  did  not  seek  to  set  fire  to  the  ships.  NeiAer  they 
nor  their  servants  wanted  to  start  a  fire  at  all.  They  cite  the  well- 
known  passage  in  First  Blackstone  Commentaries,  431,  to  the  eflFect 
that  any  fire  is  accidental  within  the  meaning  of  the  statute  which 
was  not  a  willful  act  of  the  person  sought  to  be  held  for  its  consequenc- 
es. They  point  to  the  approval  of  this  construction  by  Lord  Lyndhurst 
in  his  remarks  upon  Lord  Canterbury's  petition  of  right  (First  Phil- 
lips' Chancery  Reports,  306),  and  to  the  fact  that  it  was  followed  and 
applied  in  Lansing  v.  Stone,  37  Barb.  (N.  Y.)  15 ;  but  both  the  Eng- 
Ksh  and  American  courts  have  definitely  rejected  this  interpretation, 
and  upon  full  consideration  have  held  that  a  fire  caused  by  the  negli- 
gence of  the  defendant  or  his  servants  is  not  accidental  witiiiti  the 
meaning  of  these  statutes.  Filliter  v.  Phippard,  11  Add.  &  EU.  N.  S. 
346;  Webb  v.  Rome,  Watertown  &  Ogdensburg  R.  Co.,  49  N.  Y.  420, 
10  Am.  Rep.  389;  Rogers  v.  Atlantic,  Gulf  &  Pacific  Co.,  213  N. 
Y.  254,  107  N.  E.  661,  L.  R.  A.  1916A,  787,  Ann.  Cas.  1916C,  877; 
Hoffman  v.  King,  160  N.  Y.  622,  55  N.  E.  401,  46  L.  R.  A.  672,  73 
Am.  St.  Rep.  715 ;  Lillibridge  v.  McCann,  117  Mich.  84.  75  N.  W.  288, 
41  L.  R.  A.  381,  72  Am.  St  Rep.  553. 

Many  of  the  numberless  cases  in  which  railroads  have  been  held 
to  answer  for  the  damage  done  by  fire  set  by  sparks  negligently  al- 
lowed to  escape  from  their  locomotives  may  perhaps  be  put  on  one 
side,  because  in  many  states  special  statutes  recognize,  define,  or  impose 
liability  imder  such  circumstances. 

The  respondents  reply  that  if  so  much  be  admitted  it  does  not  fol- 
low that  they  are  liable.  They  claim  that,  whatever  may  be  the  lan- 
guage of  the  opinions  relied  on  by  the  libelants,  the  fires  actually  dealt 
with  were  in  nearly  every  instance  purposely  started,  although  for  a 
proper  or  at  least  for  an  innocent  purpose,  and  the  negligence  for 
which  the  defendants  have  been  held  responsible  consisted,  either  in 
reddessness  in  starting  the  fire  under  the  physical  conditions  existing, 
or  in  a  lack  of  reasonable  care  to  prevent  the  fire  getting  beyond  con- 
trol. In  other  words,  that  the  real  reason  why  liability  was  imposed 
was  that  if  defendants  saw  fit  to  make  use  of  a  dangerous  element 
they  were  bound  to  be  careful  to  keep  it  from  harming  other  people. 
They  argue  that  there  is  nothing  which  has  been  actually  decided  in- 
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consistent  with  a  construction  of  the  acts  of  Anne  and  George  which 
will  relieve  every  one  from  liability  for  the  consequences  .of  a  fire  which 
he  did  not  intend  to  start,  but  which  was  started  as  the  result  of  his 
negligence  or  that  of  his  servants.  In  support  of  this  contention,  they 
point  to  the  fact  that,  while  lack  of  due  care  has  caused  countless 
hres,  the  cases  are  few  in  which  so  much  as  an  attempt  has  been  made 
to  hold  any  one  liable  for  their  consequences.  The  fact  as  stated  is 
undoubted,  and  has  often  been  commented  u^n,  as  in  the  Notes  to 
First  Cooley's  BlackstOne,  431.  It  is  doubtless  true  that  both  courts 
and  juries  realize  how  easily  <Hie  may  be  guilty  of  some  act  of  mo- 
mentary carelessness  which  may  cause  a  fire  and  involve  a  destruction 
of  other  people's  property,  which  even  the  absolute  financial  ruin  of  the 
n^ligent  one  could  not  make  good.  They  are  reluctant  to  hold  him 
liable  unless  his  carelessness  and  the  consequences  are  both  clear. 
Even  then  they  have  sometimes  sought  to  restrain  the  extent  of  his  lia- 
bility by  layii^  down  some  rather  artificial  limitations  as  to  the  dam- 
ages which  they  will  consider  the  proximate  consequences  of  his  neg- 
ligence. Ryan  v.  New  York  Central  R.  Co.,  35  N.  Y.  210,  91  Am.  Dec 
49;  Pennsylvania  R.  iL  Co.  v.  Kerr,  62  Pa.  353,  1  Am.  Rep.  431.  But 
in  so  doing  the  Supreme  Court  and  the  weight  of  authority  in  other- 
states  hold  that  a  mistake  was  made.  Milwaukee  Ry.  Co.  v.  Kellogg, 
94  U.  S.  474,  24  L.  Ed.  256.  The  courts  have  sometimes  been  asked 
to  make  the  distinction  contended  for  by  the  defendants,  but  they  have 
always  refused  to  do  so.  Vaughn  v.  Menrose,  3  Bingham,  N.  S.  468 ; 
Norris  v.  Holt-Morgan  Mills,  154  N.  C.  474,  70  S.  E.  912. 

There  can  be  no  question  that  the  damage  done  to  the  ships  and 
their  cargoes  was  the  proximate  and  indeed,  under  the  circumstances, 
the  necessary  result  of  the  fire  in  the  el^ator.  The  ships  were  at  its 
side  by  the  invitation  of  the  Elevator  Company,  and  for  its  profit  as 
well  as  theirs.  It  knew  that  any  fire  which  started  in  such  a  struc- 
ture was  likely  to  spread  with  a  rapidity  that  injury  to  vessels  made 
fast  to  the  pier  was  the  not  improbable  result,  if  a  fire  within  the  build- 
ing once  got  headway. 

The  question  remains  as  to  whether  the  probability  of  a  fire  being 
caused  by  the  friction  between  a  choked  belt  and  its  pulley  was  great 
enough  to  make  the  Elevator  Company,  because  of  its  failure  to  use 
the  ordinary  means  of  preventing  such  friction,  liable  to  the  libel- 
ants for  the  consequences  of  the  fire.  This  question  raises  an  issue 
of  fact,  in  a  common-law  case  for  a  jury,  and  in  this  for  the  admiralty 
judge.  In  passing  upon  it,  all  the  facts  and  circumstances  must  be 
taken  into  consideration. .  Blackstone  construed  the  statutes  of  Anne 
and  George  as  he  did  because  he  thought  the  one  on  whose  premises 
the  fire  started  suffered  enough  by  the  damage  done  his  own  prop- 
erty, without  requiring  him  to  make  good  that  which  the  fire  caused 
his  neighbors.  It  is  difficult  logically  to  reconcile  this  reasoning  with 
accepted  legal  principles,  but  it  has  a  good  deal  of  human  nature  in  it. 
Every  one  who  is  CJilled  upon  to  pass  upon  such  an  issue  as  that  now 
presented  is  likely,  consciously  or  unconsciously,  to  feel  a  strong  sym- 
.pathy  with  it,  none  the  less  that  the  claim  will  often  be  made,  not  for 
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the  person  whose  property  has  been  burned,  but  by  the  underwriters 
who  have  compensated  him  f<M-  it,  and  who,  if  anybody  had  thought 
of  asking  them  to  do  so,  would  doubtless  for  a  very  small  premium 
having  insured  against  any  possible  consequences  of  defendants'  lack 
of  care.  Nevertheless,  I  cannot  help  feeling  that  in  this  case  the 
negligence  of  the  Elevator  Company  in  the  respect  discussed  was  pal- 
pable, and  that  the  consequences  to  which  it  in  fact  led  were  those 
which  might  reasonably  have  been*  anticipated  from  it,  and  doubtless 
would  have  been  had  it  so  happened  that  the  Elevator  Compan/s  offi- 
cers had  ever  given  thought  to  the  subject  I  doubt  if  they  ever  did ; 
but,  while  it  is  easily  understandable  how  it  was  that  they  did  not, 
nevertheless  legally  ^ey  should,  and,  as  they  did  not,  thdr  company 
must  bear  the  loss. 

[3]  But  is  the  Pennsylvania  also  liable?  All  the  stock  of  the  Ele- 
vator Cwnpany  belongs  to  the  Northern  Central.  It  is  true  a  few 
shares  stand  in  the  names  of  the  gentlemen  who  are  directors  of  the 
Elevator  Company,  but  they  have  no  beneficial  interest  in  them.  When 
dividends  are  declared,  they  are  not  paid  on  these  shares,  or,  if  paid, 
are  turned  over  to  the  Northern  Central  by  the  nominal  recipients. 
Some  years  before  the  fire,  the  Northern  Central  leased  all  its  prop- 
erty and  franchises  to  the  Pennsylvania  for  the  term  of  999  years.  Tbt 
lease  fixes  the  rent  at  a  sum  sufficient  to  pay  on  the  stock  of  the 
Northern  Central  an  8  per  cent,  dividend,  clear  of  all  taxes  and  ex- 
penses. The  latter  retains  its  corporate  organization,  but  does  not 
manage  or  operate  anything. 

If  any  other  than  the  Elevator  Company  is  answerable  for  the  con- 
sequences of  this  fire,  it  must  be  because  that  other  actually  took  such 
part  in  the  management  and  control  of  the  elevator  as  to  make  itself 
liable  for  the  negligence  of  tlie  persons  there  employed.  No  rule  of 
law  forbade  the  Northern  Central  so  leasing  its  property  to  another 
as  to  free  itself  from  any  liability  for  negligent  operation  by  that  other. 
On  the  other  hand,  the  lessee  will  be  liable  if  it  does  anything  which 
would  have  made  the  lessor  liable  had  there  been  no  lease.  It  would 
be  answerable,  not  because  it  was  the  lessee,  but  because  it  took  such 
part  in  the  conduct  of  the  business  as  to  make  itself  liable  therefor. 
Liability  does  not  depend  on  title.  If  it  exists  at  all,  it  is  because  the 
person  sought  to  be  held  actually  does  something  in  so  negligent  a 
manner  that  the  plaintiff  suffers.  The  fact  that  the  legal  title  to  the 
fee  in  the  elevator  and  the  land  upon  which  it  stood  remained  in  the 
Northern  Central  has  nothing  to  do  with  the  case. 

What  part  did  the  Pennsylvania  take  in  the  management  of  the 
elevator?  It  could  have  done  whatever  it  wished.  Any  stockholder 
.of  a  corporation  who  owns  all,  or  even  a  majority,  of  its  stock,  can 
absolutely  control  its  policy  and  management,  so  long  as  he  acts  in 
good  faith  towards  the  minority  stockholders,  if  there  are  any.  He 
can  select  its  officers,  and  through  them  its  employes,  lliat  the  Penn- 
sylvania did.  Its  general  superintendent  in  Baltimore  had  been  for 
years  the  president  of  the  Elevator  Company,  and,  when  tiie  individuaJ 
who  had  filled  those  places  surrendered  one  of  them,  he  gave  up  both, 
and  had  the  same  successor  in  both.    The  treasurer  of  the  Elevator 
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Company  was  a  Pomsylvania  emplojre.  It  had,  however,  its  own 
superintendent,  who  held  no  office  under  the  Pennsylvania.  He  had 
the  right  of  "hiring  and  firing,"  as  the  current  phrase  pats  it,  all  its 
subordinate  employes.  The  superintendent  and  the  secretary  of  the 
Elevator  Company  are  the  only  executive  ofiBcers  it  pays.  Its  by-laws 
provide  for  the  appointment  of  an  assistant  secretary,  comptroller,  sub- 
comptroller,  and  various  accounting  officers.  The  holders  of  these 
posts,  except  the  assistant  treasurer,  hold  similar  positions  in  the 
Pennsylvania.  They  were  not  paid'  by  the  Elevator  Company.  For 
seven  or  eight  years  before  the  fire  the  jurisdiction  of  the  comptroller's 
department  of  the  Northern  Central  had  extended  over  the  accounts 
of  the  Elevator  Company.  A  clerk  in  the  comptroller's  office  of  the 
Northern  Central  was  authorized  to  sign  vouchers  of  the  Elevator 
Company  as  its  auditor  of  disbursements.  Entries  in  the  minutes  of 
tile  Elevator  Company  show  that  various  officers  of  the  Pcnn^lvania, 
without  first  consulting  the  directors  of  the  Elevator  Company,  issued 
orders  as  to  what  the  latter  company  should  do,  and  that  those  orders 
were  obeyed.  As  for  example,  in  the  year  1908,  in  order  to  at^poient 
its  storage  facilities,  it,  under  the  direction  of  Freight  Traffic  Manager 
I>ixon  of  the  Pennsylvania,  hired  barges  at  an  expense  of  $16,000. 

In  February,  1910,  the  traffic  department  of  the  Baltimore  &  Ohio 
and  the  Northern  Central  decided  to  abolish  the  scaleage  reduction 
feature  in  the  elevators  at  Baltimore,  whereupon  the  respective  man- 
agements of  the  elevators  were  instructed  to  notify  the  Bdtimore 
Chamber  of  Commerce  that  no  sudi  deductions  would  be  thereafter 
made.  In  March,  1910,  the  presictent  reported  that  he  had  received 
authority  from  the  fourth  vice  president  of  the  Pennsylvania  to  in- 
crease the  salary  of  the  Elevator  Company's  superintendent  to  $375 
a  month. 

In  June,  1912;  the  president  of -the  Elevator  Company  reported  that, 
with  the  approval  of  Vice  President  Dixon  of  the  Pennsylvania,  he 
had  entered  into  an  arrangement  with  the  Chamber  of  Commerce, 
under  which  the  Elevator  Company  would  undertake  to  maintain  in 
concrete  tanks  not  less  than  30  per  cent,  in  monetary  valuation  of  the 
grain  stored  at  Catiton. 

In  June,  1914,  the  president  of  the  Elevator  Company  reported  that 
the  traffic  department  of  the  Pennsylvania  had  effected  an  arrange- 
ment by  which  the  Elevator  Company  would  insure  the  grain  stored  at 
the  Canton  elevators  at  the  rate  of  25  cents  per  $100  per  annum,  and 
suggested  that  the  superintendent  of  the  Elevator  Company  be  sent 
to  Philadelphia  to  consult  with  the  superintendent  of  the  Pennsylvania 
insurance  department  willi  a  view  to  perfecting  the  details. 

In  October,  1914,  it  was  reported  that  the  operation  of  the  Penn- 
sylvania under  the  lease  of  the  Northern  Central  had  restdted  in  trans- 
ferring all  persons  employed  therein  to  the  service  of  the  Pennsylvania, 
whereupon  the  Elevator  Company  released  the  Northern  Central  from 
the  previously  existing  pension  agreement. 

After  the  fire  now  in  controversy,  an  inquiry  was  made  as  to  whether 
the  Pennsylvania  would  guarantee  the  insurance  on  the  grain  destroy- 
ed by  fire,  and  the  Pennsylvania  notified  the  Chamber  of  Commerce  it 
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would  do  so.  The  fire  loss  was  adjusted  by  the  insurance  dq>artment 
of  the  Pennsylvania.  The  price  list  upon  which  claims  were  settled 
was  sent  to  the  Pennsylvania  insurance  department  for  their  approval 

Sometimes,  though  not  always,  when  the  Elevator  Company  had 
surplus  cash,  it  was  turned  over  to  the  Northern  Central,  not  as  a 
dividend,  but  as  a  special  deposit  at  3  per  cent,  and  then  in  January, 
1908,  when  this  deposit  amotmted  to  $100,000,  the  Elevator  Cranpany 
voted  that  the  rent  it  had  paid  for  two  of  its  elevators  for  six  years 
had  been  $14,000  per  annum  too  low,  and  for  three  years  $2,200  on  the 
other,  and  that  the  Northern  Central  might  take  $90,600  pf  the  money 
on  deposit  for  this  back  rent.  A  year  Uter  the  president  of  the  Ele- 
vator Company  reported  that  under  a  decision  of  the  Northern  Cen- 
tral it  would  have  to  pay  $14,000  a  year  insurance. 

Still,  on  the  other  hand,  the  organization  of  the  Elevator  Company 
was  regularly  kept  up.  Its  stocl^olders'  meetings  were  held,  its  di- 
rectors met  monthly.  At  the  time  of  the  fire,  it  had  a  considerable  sur- 
plus of  upwards  of  $200,000  in  bank.  It  was  ia  no  sense  a  mere  shell. 
At  the  same  time,  it  was  true  that  everybody  connected  with  it  knew 
-that  the  Pennsylvania  owned  it  and  tnat  anting  the  Pennsylvania 
chose  to  say  was  final.  The  officers  and  directors  of  the  company 
could  not  always  keep  in  memory  the  fact  that,  while  the  Pennsylvania 
could  do  what  it  would  by  its  control  over  the  stock,  that  control  ought 
r^ularly  to  be  exercised  only  through  the  board  of  directors  of  the 
Elevator  Company.  At  times,  the  Pennsylvania  was  allowed'  to  do 
things  in  a  way  which  was  not  quite  consistent  with  the  assumption 
that  the  Elevator  Company  was  an  independent  corporation ;  but  there 
was  no  such  wiping  out  of  the  corporate  organization  as  is  described 
in  the  case  of  Goralski  et  al.  v.  General  Stevedoring  Co.  (D.  C.)  213 
Fed.  51. 

In  this  case  we  are  not  dealing  with  an  act  in  itself  a  wrong  to  some 
one  else,  done  by  the  direction  of  the  governing  body  of  the  Elevator 
Company.  If  we  were,  it  might  well  be  argued  that  the  Pennsylvania, 
controlling  all  the  stock  of  the  Elevator  Company  and  directing  so 
•many  of  its  actions,  ought  not  to  be  heard  to  say  that  it  had  not 
directed  a  particular  one.  That  issue  does  not  arise  in  this  case  and 
need  not  be  here  passed  upon. 

The  libelants  are  justified  in  asserting  that  the  elevator  was  operated 
as  a  facility  to  the  business  of  the  railroad  company.  They  say  that 
the  owner  of  the  stock  of  a  subsidiary  corporation,  which  is  doing 
a  part  of  its  work,  or  which  exists  to  lacilitate  the  carrying  on  of  its 
business,  is  answerable  for  its  defaults  in  some  cases  in  which  one 
who  owned  its  stock  merely  as  an  investment  would  not  be.  It  does 
not  seem  necessary  here  to  go  into  the  merits  of  this  contention.  It 
would  hardly  seem  that  the  stockholder  thereby  necessarily  waives 
all  its  rights  to  rely  upon  the  limitations  of  its  liability  in  every  case  in 
which  some  servant  of  the  subsidiary  company  does  some  careless 
thing  to  another's  hurt.  We  are  not  here  dealing  with  a  subsidiary 
corporation  without  substantial  resources,  and  which  exists  merely  as 
a  shield  to  enable  the  owner  of  its  stock  to  carry  on  his  business  with- 
out exposing  himself  to  liability  for  the  negligence  of  the  employes 
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who  are  required  to  run  that  business.  The  Elevator  Company  had 
considerable  resources  of  its  own.  Th^  were  ordinarily  adequate 
fully  to  protect  any  one  likely  to  be  injured  by  the  negli^nce  of  its 
employes. 

The  libelants  rely  on  Lehigh  Valley  R.  Co.  v.  Dupont,  128  Fed.  840, 
64  C.  C.  A.  478,  and  Leh^h  Valky  R.  Co.  v.  Delachesa,  145  Fed.  617, 
76  C.  C.  A.  307. 

The  Lehigh  Valley  Railroad  Compaiiy  owned  all  the  stock  of  the 
Easton  &  Ajoaboy  Railroad  Company.  The  same  men  held  the  same 
offices  in  each  of  the  two  corporations.  The  Lehigh  Valley  absolutely 
controlled  everything  that  the  Easton  &  Amboy  did.  Each  of  the 
companies  had  a  separate  account  book.  In  every  other  respect  they 
were  carried  on  precisely  as  if  the  Lehigh  Valley  had  owned  and  op- 
erated the  railroad  lines  of  both  corporations.  In  the  first  case,  the 
person  injured  was  a  passenger;  in  the  second,  a  stevedore.  The 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit  held 
the  Lehigh  Valley  Railroad  Company  liable,  and  said : 

"Wbere  tbe  lines  of  several  railroad  corporations  are  conducted  as  a  single 
syetem,  for  the  purpose*  of  the  traffic  between  different  points,  originating 
upon  either,  the  corporations  may  constitnte  tbonselves  a  paiibnership  for 
the  business  of  such  traffic;  and  when  they  do,  although  the  general  manage- 
ment of  each  road  is  retained  by  the  corporation  owning  It,  the  seTeral  cor- 
porations are,  as  to  such  business,  partners,  and  liable  upon  the  principles 
of  the  law  of  agency." 

It  does  not  seem  to  me  that  the  facts  here  proved  bring  the  case 
within  the  rule  there  laid  down.  The  rule  of  respondeat  superior  is 
based  on  practical  considerations,  rather  than  on  fundamental  justice. 
It  is  not  clear  that  it  is  always  right  to  hold  every  one  who  gets  a 
profit  out  of  a  particular  business  to  unlimited  liability  for  every  neg- 
ligent act  of  every  one  of  the  servants  employed  therein.  As  the  law 
is,  one  not  protected  by  a  statute  is  liable  for  the  acts  of  one  who  is 
technically  his  servant,  when  such  acts  are  committed  in  the  course 
of  his  business.  The  lawmaking  power  recognizes  that  this  rule,  use- 
ful as  it  is  in  most  cases,  may  sometimes  work  great  injustice,  as  is 
instanced  in  the  limited  liability  statutes  for  the  protection  of  ship- 
owners. The  negligence  which  resulted  in  damage  to  the  libelants  was 
negligence  of  people  who  were  not  legally  the  servants  of  th?  Penn- 
sylvania. This  case  presents  no  facts  which  require  that  the  legal 
form  shall  be  ignored  in  order  that  justice  may  be  done. 

It  follows  that  as  against  the'  Pennsylvania  the  libel  will  be  dismissed, 
with  costs.  The  Elevator  Company  will  be  held  liaWe  to  the  libelants 
for  the  damage  suffered  by  them  as  a  result  of  the  fire.  The  amount 
can  be  ascertained  by  agreement  or  by  a  reference  or  by  a  hearing  in 
open  court 
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BASTBBN  TEXAS  EL  GO.  et  al.  r.  RAIliROAD  OOMMISSION  OV 

TEXAS  et  al. 

GULF,  T.  &  W.  BY.  CO.  et  oX.  v.  SAMHi 

(District  Court,  W.  D.  Texas,  Austin  DlTlslon.    April  20,  1917.) 

No.  295. 

1.  Cabsieks  *=9l8(6) — BEatTLATioN  or  Rates — Ewjoinino  BmroBcratEirr. 

Where  the  Interstate  Commerce  Oommlgsion  prescribed  maximum 
rates  between  Shreveport,  Ija.,  and  points  in  Texas,  prohibited  the  Purg- 
ing of  rates  between  such  points  higher  than  those  applied,  for  like  dis- 
tances between  points  in  Texas,  and  ordered  the  railroad  companies  to 
cease  applying  the  classification  provisions  then  maintained  to  trans- 
portation between  points  in  Texas,  and  a  compliance  therewith  by  the 
railroad  companies  would  subject  them  to  a  multlpUcity  of  suits  by  tbe 
State  Railroad  Commission  and  by  shippers  for  failure  to  comply  with 
the  rates  prescribed  by  the  State  Railroad  Commission,  while  noncom- 
pliance therewith  would  also  subject  them  to  a  multiplicity  of  suits  wltfc 
liability  to  large  penalties,  they  were  entitled  to  a  temporary  Injunction 
restraining  tbe  State  Railroad  Commission  and  shippers  who  were  threat- 
ening .suit  from  instituting  any  suits,  pending  on  action  for  a  permanent 
injunction,  based  on  the  failure  of  the  railroad  companies  to  comply  wltb 
the  state  rates  so  far  as  in  oontllct  with  the  rates  prescrltied  by  the  In- 
terstate Commerce  Commission. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Gent  Dig.  H  13.  l<t-18,  20,  24.] 

2.  GouMEBCK  €=388 — Intebstatb  CoiacBscx  GoioassiON— Oruebs — Coixaixb^ 

AL  Attack. 

An  order  of  the  Interstate  Commerce  Commission  prescribing  interstate 
rates,  and  Indden  tally  prohibiting  Intrastate  rates  thought  to  be  dis- 
criminatory, cannot  be  attacked  collaterally. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  {{  139, 141.] 

S.  INJCROTIOR   «=»151 — ^APPUOATIOir  VOB  TEMTOBASt  iNJUHOnON — SCOFK  OF 

Inquibt. 

On  an  application  to  the  District  Court  for  a  temporary  injunction  re- 
straining a  State  Railroad  Commission  and  others  from  bringing  suits  to 
enforce  rates  prescribed  by  such  commission  so  far  as  in  conflict  with 
an  order  of  the  Interstate  Commerce  Commission,  beard  tiefore  three 
Judges,  It  was  not  necessary  for  the  court  to  decide  upoa.  the  merits  of 
the  case,  but  only  to  determine  If  the  bill  presented  a  case  for  equitable 
relief,  especially  where  proceedings  were  still  pending  before  the  In- 
terstate Commerce  Commission  affecting  certain  of  the  rates. 

(Ed.  Note. — For  other  cases,  see  Injimctlon,  Cent, Dig.  t  336.] 

Suits  by  the  Eastern  Texas  Railroad  Company  and  others  against 
the  Railroad  Commission  of  Texas  and  others ;  and  by  the  Gulf,  Tex- 
as &  Western  Railway  Company  and  others  against  the  same  defend- 
ants.   On  motion  for  a  temporary  inj"unction.    Injunction  granted. 

J.  W.  Terry,  of  Galveston,  Tex.,  H.  M.  Garwood,  of  Houston,  Tex., 
Hiram  Glass,  of  Austin,  Tex.,  and  A.  H.  McKnight,  of  Dallas,  Tex. 
(T.  J.  Freeman,  of  New  Orleans,  La.,  S.  B.  Dabney,  of  Houston,  Tex., 
C.  C.  Huff  and  E.  B.  Perkins,  both  of  Dallas,  Tex.,  E.  B.  Parker,  of 
Houston,  Tex.,  George  Thompson,  of  Ft  Worth,  Tex.,  and  Frank 
Andrews,  of  Houston,  Tex.,  of  counsel),  for  plaintiffs. 

4t=9For  otber  cases  see  same  topic  &  KBT-NUMBBR  In  aU  Key-Numbered  Dlxssta  A  Indexes 

Digitized  by ' 


/Google 


EASTBBN  TEXAS  B.  CO.  V.  BAtLBOAD  COUKI8SION  OF  TEXAS        301 

Luther  Nickels  and  C.  M.  Cureton,  Asst.  Attys.  Gen.,  of  Texas  (B. 
F.  Looney,  Atty.  Gen.,  of  Texas,  and  S.  C.  Rowe,  of  Ft.  Worth,  Tex., 
of  counsel),  for  defendants. 

Blackburn  Esterlke,  Sp.  Asst.  U.  S.  Atty.  Gen.,  for  the  United 

Josei*  W.  Folk,  of  Washington,  D.  C.  (Charles  W.  Needhajn,  of 
Washington,  D.  C.,  of  counsel),  for  Interstate  Commerce  Commission. 

Wylie  M.  Barrow,  Asst.  Atty.  Gen.,  of  Louisiana,  for  intervener 
Railroad  Commission  of  Louisiana. 

S.  H.  Cowan,  of  Ft  Worth,  Tex.,  and  N.  A.  Stedman,  of  Austin, 
Tex.,  for  Dallas  Freight  Bureau  and  Ft.  Worth  Freight  Bureau. 
■  Paul  Kayser,  of  Houston,  Tex.  (Huggins  &  Kayser,  of  Houston, 
Tex.,  of  counsel),  for  interveners  Houston  Chamber  of  Commerce  and 
others. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PARDEE,  Circuit  Judge.  This  suit  grows  out  of  an  order  of  the 
Interstate  Commerce  Commission  of  July  7,  1916,  made  and  entered  in 
five  consolidated  cases,  entitled:  Railroad  Commission  of  Louisiana 
V.  Aransas  Harbor  Terminal  Railway  Company  et  al.,  docket  No. 
8418;  Railway  Commission  of  Louisiana  v.  St.  Louis  Southwestern 
Railway  Company  et  al.,  docket  No.  3918;  Railroad  Commission  of 
Louisiana  v.  St.  Louis,  San  Francisco  &  Texas  Railway  Company, 
docket  No.  8290;  Eastern  Qass  Rates  Investigation  and  Suspension, 
docket  No.  710;  and  Class  Rates  to  Shreveport,  Louisiana,  Investiga- 
tion and  Suspension,  docket  No.  729. 

The  order  in  question  is  very  lengthy  and  not  necessarj'  to  give  in 
fult  A  large  part  of  the  order  relates  to  the  discrimination  then  prac- 
ticed between  Shreveport,  La.,  and  all  points  in  Texas,  and  provides 
for  discontinuance  of  this  discrimination,  and  elaborately  provides  for 
maximum  rates  between  Shreveport  and  all  points  in  Texas,  and  orders 
defendants  to  establish  on  or  before  November  1, 1916,  on  notice  to  the 
Interstate  Commerce  Commission  and  the  general  public  by  not  less 
than  30  days  of  filing,  rates  in  accordance  with  the  orders  of  the  com- 
mission. 

The  tenth,  eleventh,  and  twelfth  paragraphs  of  the  order  are  particu- 
larly pertinent  on  this  hearing.    They  are  as  follows: 

(10)  It  Is  further  ordered,  tbat  said  defendants  be,  and  Hbeiy  are  hereby, 
notified  and  required  to  establish,  on  or  before  Novonber  1,  1916,  upon  like 
notice,  and  thereafter  to  maintain  and  apply  to  the  transportation  of  property 
between  Shreveport,  La.,  and  points  In  the  state  of  Texas,  class  rates  and 
rates  on  the  above-named  commodities  not  In  excess  of  those  contemporaneous- 
ly applied  by  them  for  the  transportation  ot  like  pnH>ert7  for  like  distance! 
between  points  In  the  state  of  Texas,  except  in  those  Instances  In  which  the 
rates  between  Texas  pctots  have  been  depressed  by  reason  of  water  competi- 
tion along  the  Gulf  of  Mexico  or  waters  contlgruous  thereto. 

(11)  It  is  farther  ordered,  that  said  defendants  be,  and  they  are  hereby, 
notified  and  required  to  cease  and  desist,  on  or  before  November  1,  1916,  and 
thereafter  to  abstain,  from  maintaining  and  applying  to  the  transportation  of 
property  between  points  In  Texas  the  classlflcatloa  provisions  at  present  main- 
tained and  applied  to  such  transportation. 

(12)  It  is  further  ordered,  that  said  defendants  be,  and  they  are  hereby, 
notified  and  required  to  establUh  on  or  before  November  1,  1916,  upon  like 


Digitized  by 


Google 


302  242  FEDERAL  BBFOBTBB 

notice,  and  thereafter  to  maintain  and  apply  to  the  transportation  of  property 
between  polnta  In  Texas,  the  provisions  of  the  current  western  dasslflcatlon 
In  effect  at  the  time  such  traffic  mores. 

Preparatory  to  filing  tariffs  in  compliaace  with  the  commission's  or- 
der of  July  7,  1916,  the  carriers  representing  80  per  cent,  of  the  rail- 
road mileage  in  the  state  of  Texas  and  affected  by  the  order  of  July 
7,  1916,  filed  their  bill  in  this -court  on  September  4,  1916,  for  an  in- 
junction, joining  as  parties  de'fendant  the  Railroad  Commission  of 
Texas,  together  with  its  individual  members,  the  Attorney  General  of 
the  State  of  Texas,  and  certain  Texas  shippers,  reciting  the  proceed- 
ings before  the  Interstate  Commerce  Commission  and  the  necessity 
they  were  under  to  comply,  and  their  intention  to  comply,  with  the 
order  of  said  commission;  and  then  all^'ng,  in  substance,  that  the 
tariffs  to  be  filed  in  accordance  with  the  order  of  the  Interstate  Com- 
merce Commission  would  necessarily  conflict  Mrith  the  tariffs  heretofore 
established  by  the  Railroad  Commission  of  Texas,  which  under  the 
laws  of  Texas  they  were  compelled  to  observe  and  comply  with  under 
heavy  penalties,  at  the  suit  of  the  Attorney  General  of  Texas  or  of  in- 
dividual shippers,  that  the  defendants  were  claiming  that  the  order  of 
the  Interstate  Commerce  Commission  of  July  7,  1916,  was  void,  and 
were  threatening  to  institute  suits  for  damages  and  penalties  under 
the  Texas  laws  should  the  carriers  comply  with  the  said  order  of  the 
Interstate  Commerce  Commission;  and  the  complainants  prayed  for 
a  temporary  restraining  order,  an  injunction  pendente  lite,  and  a  per- 
petual injunction. 

To  this  bill  is  attached  the  following  order: 

The  foregoing  application  for  a  temporary  Injunction  and  temporary  re- 
straining order,  to  remain  In  force  until  the  hearing  of  the  said  application 
for  a  temporary  Injnnctlon  can  be  heard  and  determined,  was  presented  to 
me  this  2d  day  of  September,  A.  D.  1916,  and  it  was  shown  that  the  Honorable 
T.  S.  Maxey,  United  States  District  Judge  for  the  Western  District  of  Texas, 
Is  absent  from  said  district,  and  for  that  reason  Is  unable  to  hear  and  act  upon 
said  application ;  and  having  read  and  considered  the  foregoing  blU.  It  is 
ordered  that  the  same  be  Hied  and  that  the  application  for  a  hearing  for  a 
temporary  Injnnctlon  la  granted  and  such  hearing  Is  set  down  for  S^temher 
28,  1916,  at  my  chambers  In  the  city  of  Atlanta,  Georgia,  at  10  o'clock  a.  m. 
That  Immediate  notice  of  said  hearing,  of  not  less  than  five  days  shall  be 
given  to  the  Governor  and  the  Attorney  General  of  Texas  and  to  the  defend- 
ants. And  I  hereby  call  to  my  assistance  at  said  hearing  of  said  application 
the  Honorable  tUcbard  W.  Walker,  Circuit  Judge  of  this  circuit  and  the 
Honorable  William  T.  Newman,  District  Judge  of  the  Northern  District  of 
Georgia. 

It  being  further  shown,  and  It  Is  my  opinion,  that  Irreparable  loss  and  dam- 
age will  reenlt  to  complainants  unless  a  temporary  restraining  order  l» 
granted.  It  Is  ordered  that  such  temporary  restraining  order  Is  granted,  and 
the  clerk  of  the  District  CJourt  for  the  Western  District  of  Texas  Is  ordered 
and  directed  to  issue  a  temporary  restraining  order  as  prayed  for  restraining 
the  Kallroad  Commission  of  Texas,  the  AttMuey  General  and  Others  with 
notice,  from  filing  and  prosecuting  suits  against  the  plaintiffs  or  either  of 
them  for  failure  or  refusal  to  put  in  effect  circular  No.  5060  of  the  Hallroad 
Commission  of  Texas,  dated  August  28,  1916,  until  such  time  as  the  applica- 
tion for  temporary  Injunction  can  be  heard  and  determined,  and  the  said  t«n- 
porary  restraining  order  issued  by  said  clerk  shall  rastraln  And  prevent  the 
Railroad  Commission  of  Texas,  the  Attorney  General  of  Texas  and  the  other 
defendants  hereto,  and  others  with  notice,  from  filing  and  prosecuting  suits 
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against  the  plalntUIs  or  either  of  them  for  damages  or  penalties,  for  charging 
by  them,  on  and  after  November  1,  1916,  the  rates  prescribed  and  authorized 
by  the  Interstate  Commerce  Commission  in  its  order  of  July  7,  1916,  on  ship- 
ments moving  between  points  la  the  state  of  Texas,  and  such  temporary  re- 
straining order  as  prayed  for  to  remain  in  force  until  the  bearing  and  de- 
termination of  the  application  for  an  Interlocutory  or  temporary  injunction 
upon  notice  as  aforesaid. 
This  September  2,  A.  D.  1916,  at  Atlanta,  Georgia. 

Don  A.  Pardee,  U.  S.  Circuit  Judge. 

The  hearing  on  the  question  of  an  injunction  pending  the  stiit  was 
postponed  by  consent  from  time  to  time  until  April  4,  1917,  in  New 
Orleans,  lya.,  when  the  matter  came  on  for  hearing  before  Pardee, 
Circuit  Judge,  who  issued  the  order  to  show  cause,  and  Walker  and 
Batts,  Circuit  Judges,  called  to  assist  under  provisions  of  section  266  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1162  [Comp.  St. 
1916.  §  1243]). 

Upon  this  hearing  a  large  amount  of  evidence  was  introduced  on 
both  sides,  consisting  of  subsequent  pleadings  in  the  case,  affidavits, 
proceedings  before  the  Interstate  Commerce  Commission,  all  as  shown 
by  the  proems  verbal  hereto  attached.  The  pleadings  subsequent  to 
the  entry  of  the  temporary  restraining  order  herein  are  an  amendment 
to  the  original  bill,  a  supplemental  bill  by  the  complainant  showing 
that  tariffs  and  rates  had  been  filed  under  the  order  of  the  Interstate 
Commerce  Ccmunission  and  were  in  force,  a  very  lengthy  and  argu- 
mentative answer,  by  the  Railroad  Commission  of  Texas  and  the  At- 
torney General  of  Texas,  substantially  denying  all  the  allegations  of 
the  orig^al  bill  and  contending  that  the  order  of  the  Interstate  Com- 
merce Commission  of  July  7,  1916,  was  void,  and,  if  not  void,  voidable 
in  whole  or  in  part;  and  further  answering  in  the  nature  of  a  cross- 
action,  contending  and  asserting  that  the  order  of  July  7,  1916,  was 
void,  and  that  the  United  States  and  the  Interstate  Commerce  Com- 
mission are  necessary  parties;  and  ended  with  the  prayer  that  the 
plaintiffs  be  denied  all  relief  herein  and  defendants  have  judgment 
and  costs ;  and,  further,  on  the  final  hearing,  said  order  of  tiie  Inter- 
state Commerce  Commission  be  annulled  and  wholly  set  aside. 

To  this  answer  the  complainants  filed  a  general  and  special  replica- 
tion, and,  said  answer  having  been  served  upon  the  United  States 
and  the  Interstate  Commerce  Commission,  each  made  a  Umited  ap- 
pearance by  attorneys  contesting  the  jurisdiction  as  against  them. 

It  further  appeared  that  28  other  railroads,  wholly  situated  in  the 
state  of  Texas  and  not  original  parties  to  the  suit,  filed  their  petition 
of  intervention,  joinit^  the  complainants  in  the  original  bill  &nd  adopt- 
ing the  allegations  and  prayers  therein,  and  further  showing  that  they 
had  filed  tariffs  tmder  the  order  of  July  7,  1916,  and  further  alleging 
that  on  the  14th  day  of  October,  1916,  the  state  of  Texas,  acting 
through  her  Attorney  General,  filed  a  suit  in  the  district  court  of 
Travis  county,  state  of  Texas,  against  these  interveners  and  other  rail- 
way companies,  wherein  the  state  of  Texas  sought  to  enjoin  the  de- 
fendants from  charging  on  and  after  November  1,  1916,  higher  rates 
than  those  prescribed  by  the  Railroad  Commission  of  Texas  and  from 
using  any  classification  other  than  those  prescribed  by  the  Railroad 
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Commission  of  the  state  of  Texas;  that  Aey  therein  appeared  and 
pleaded,  setting  up  the  proceedings  before  the  Interstate  Comraerce 
Commission  the  order  of  July  7,  1916,  that  they  had  filed  with  the 
Interstate  Commerce  Commission  tariffs  in  compliance  witti  the  order 
of  said  commission,  the  bill  of  complaint  in  this  cause,  and  the  restrain- 
ing order  issued  thereon,  and  the  filing  of  the  answer  of  the  Railroad 
Commission,  etc. ;  that,  on  the  hearing  of  the  application  for  a  tempo- 
rary injunction  in  said  cause,  all  of  die  facts  alleged  in  said  pleas  to 
the  jurisdiction  were  established  by  competent  proof  and  were  uncon- 
tradicted; and  thereafter  said  court  entered  an  order  undertaking 
to  restrain  these  interveners  frcmn  charging  higher  rates  than  the  rates 
prescribed  by  the  Railroad  Commission  of  Texas  and  from  using  or 
applying  to  shippers  between  points  in  the  state  of  Texas  any  classifi- 
cation other  than  the  classification  prescribed  by  the  Railroad  Com- 
mission of  the  State  of  Texas ;  and  also  granting  a  writ  of  mandamus, 
etc.;  and  that  an  appeal  was  taken  from  the  said  orders  which  is 
now  pending;  and  the  interveners  concluded  with  a  prayer  for  a  re- 
straining order  and  injunction,  etc. 

It  appears  by  the  proof  on  this  hearing  that  subsequent  proceedings 
have  been  and  are  now  pending  before  the  Interstate  Commerce  Com- 
mission in  the  said  consolidated  causes,  and  that  on  the  26th  of  Jan- 
uary, 1917,  pursuant  to  a  petition  filed  by  the  Attorney  General  of 
Texas  and  by  various  localities  and  commercial  interests  of  Texas  the 
commission  entered  a  supplemental  report  and  order  in  Railroad  Com- 
mission of  Louisiana  v.  Aransas  Harbor  Terminal  &  Railway  Com- 
pany et  al.,  in  which  the  proceedings  in  the  five  consolidated  cases  were 
reopened  and  leave  was  granted  to  the  Attorney  General  of  Texas  and 
the  Railroad  Commission  of  Texas  to  intervene  in  a  supplementary 
order  as  follows: 

Upon  consideration  of  various  petitions  filed  In  tlie  abore-enHtled  pro- 
ceedings asking  that  tliey  be  reopened  for  further  hearing  and  argument  and 
of  the  oral  argument  had  therein,  It  Is  ordered  that  these  proceedings  be  and 
they  are  hereby  reopened  for  further  hearing ;  and  it  Is  further  ordered  that 
pending  such  hearing  or  hearings  and  decisions  thereon  the  order  of  July  7, 
1916,  herein  shall  remain  In  full  force  and  effect. 

[1]  From  the  foregoing,  it  dearly  af^>ears  that  the  complainant 
carriers  both  in  the  original  bill  and  the  intervention  are  in  jeopardy. 
If  they  fully  comply  with  the  order  of  the  Interstate  Commerce  Com- 
mission and  put  in  force  the  tariffs  authorized  by  that  body,  they  will 
be  subject  to  a  multiplicity  of  suits  by  the  Railroad  Commission  of 
Texas  and  by  shippers  involving  heavy  and  even  confiscatory  pen- 
alties. If,  on  the  other  hand,  they  do  not  comply  with  the  order  of 
the  Interstate  Commerce  Commission,  but  do  comply  with  the  orders 
made  and  tariffs  prescribed  by  the  Railroad  Commission  of  Texas, 
they  will  be  subject  to  a  multiplicity  of  suits  with  liability  to  be  mulct 
in  very  large  penalties. 

It  seems  clear  that  they  are  entitled  to  the  protection  of  the  court. 
Ex  parte  Young,  209  U.  S.  123,  28  Sup.  Ct.  441, 52  Lr.  Ed.  714, 13  L.  R. 
A.  (N.  S.)  932,  14  Ann.  Cas.  764;  Wadley  Southern  Railroad  v.  Geor- 
gia, 235  U.  S.  651,  35  Sup.  Ct  214,  59  L.  Ed.  405. 
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[2]  We  assume  that  the  order  of  July  7,  1916,  involved  herein  is 
valid  (Houston  &  Texas  Cen.  Ry.  v.  United  States,  234  U,  S.  342,  34 
Sup.  Ct.  833,  58  L.  Ed.  1341),  and  the  validity  thereof  can  only  be 
attacked  directly;  and,  whether  it  is  properly  in  issue  in  this  case, 
and  whether  the  court  has  jurisdiction  (see  38  Stat,  at  h.  219),  can  only 
be  decided  upon  the  trial  thereof.  It  certainly  cannot- be  attacked  col- 
laterally in  any  case. 

[3]  The  issues  made  herein  in  regard  to  certain  specific  rates  pub- 
lished in  tariflF  prcmiulgated  under  order  of  July  7,  1916,  and  whether 
or  not  such  rates  are  unreasonable  or  discriminatory  or  otherwise 
illegal,  are  now  pending  before  the  Interstate  Commerce  Commission, 
the  only  body  competent  to  originally  pass  upon  the  same.  Certainly, 
at  this  time,  we  are  not  called  upon  to  decide  upon  the  merits  of  the 
case.  On  the  hearing  before  this  special  tribunal,  it  seems  that  we  are 
not  called  upon  to  try  or  decide  any  of  the  questions  presented  upon  the 
pleadings  further  than  to  determine  if  the  bill  itself  as  amended  pre- 
sents a  case  for  equitable  relief.  On  this  issue  enough  has  been  stated 
to  show  that  the  complainants  are  entitled  to  such  relief,  and  we 
find  on  the  facts  proved  that  the  protection  of  the  complainants  re- 
quires the  issuance  of  a  temporary  injunction  substantially  as  prayed. 

And  it  is  so  ordered. 

BATTS,  Circuit  Judge  (concurring).  In  a  proceeding  initiated  in 
1911  by  the  Railroad  Commission  of  Ivouisiana  against  the  Houston 
East  &  West  Texas  Railroad  Company,  the  Houston  &  Shreveport 
Railroad  Company,  and  the  Texas  &  Pacific  Railway  Company,  the 
Interstate  Commerce  C<»nmission  held  that  the  named  carriers  main- 
tained Higher  rates  from  Shreveport  to  points  in  Texas  than  were  in 
force  frcnn  cities  in  Texas  to  such  points  under  substantially  similar 
conditions  and  circumstances,  and  that  thereby  unlawful  and  undue 
preference  and  advantage  was  given  to  the  Texas  cities,  and  undue 
and  unlawful  discrimination  against  Shreveport,  La.,  was  effected. 
To  correct  this  discrimination,  the  carriers  were  directed  to  desist 
from  charging  higher  rates  for  the  transportation  of  any  com- 
modity from  Shreveport  to  Dallas  and  Houston,  respectively,  and  in- 
termediate points,  than  were  contemporaneously  charged  by  the  car- 
riers for  such  commodities  from  Dallas  and  Houston  toward  Shreve- 
port, for  equal  distances.  This  order  was  attacked  in  a  suit  instituted 
by  the  carriers  in  the  Commerce  Court.  The  order  was  sustained  by 
that  court,  and  an  appeal  was  taken  to  the  Supreme  Court. 

The  Supreme  Court  held  (234  U.  S.  p.  342,  34  Sup.  Cl  833.  58  L. 
Ed.  1341)  that:  (1)  Congress  has  the  power  to  regulate  rates  within 
the  state  for  transportation  carried  on  by  instrumentalities  of  inter- 
state commerce,  or  where  intrastate  busmess  would  affect  interstate 
ccnnmerce.  (2)  Congress  has  not  undertaken,  directly  or  through  the 
agency  of  the  Interstate  Commerce  Commission,  to  make  rates  for  the 
transportation  of  passengers  or  property  wholly  within  one  state,  and 
not  affecting  interstate  traffic.  (3)  Where  the  observance  by  the  car- 
rier of  the  state-made  rate  constitutes  a  violation  of  the  provision  of 
the  Interstate  Commerce  Act  prohibiting  unreasonable  and  vmjust 
242  F.— 20 
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discrimination,  or  undue  preference  or  advantage,  Congress  has,  with 
reference  thereto,  exercised  its  power.  (4)  Where  unjust  discrimina- 
tion or  undue  and  unreasonable  preference  or  advantage  is  charged, 
it  is  a  matter  primarily  for  investigation  and  determination  by  the  Inter- 
state Commerce  Commission.  (5)  Where  the  Interstate  Commerce 
Commission  has.  held  that  interstate  rates  charged  by  carriers  are  rea- 
sonable, and  that  the  observance  by  the  carriers  of  state-made  rates, 
affecting  the  same  locality,  is  an  illegal  discrimination,  the  carrier  may 
comply  with  the  order  of  the  Interstate  Commerce  Commission  by  so 
adjusting  the  state  rates  as  to  remove  the  discrimination. 

After  the  rendition  in  1913  of  the  opinion  by  the  Supreme  Court  of 
the  United  States,  the  order  of  the  Interstate  Commerce  Commission 
was  enlarged  to  affect  the  rates  of  all  common  carriers  within  Eastern 
Texas,  and,  subsequently,  further  enlarged  to  include  the  entire  state. 
The  order  also  fixed  the  interstate  rates  between  Shreveport  and  Tex- 
as points,  and  required  the  use,  with  reference  to  Texas  business,  of 
the  western  classification,  in  lieu  of  the  classification  prescribed  by  the 
Railroad  Commission  of  Texas. 

Being  required  under  the  order  to  adjust  their  intrastate  rates  to 
the  Shreveport  rates  established  by  the  commission,  the  railroads  pre- 
pared rate  sheets  and  tariffs,  which  they  claimed  to  be  in  conformity 
with  the  order,  and  filed  them  with  the  commission. 

Pending  the  determination  of  the  proceedings  before  the  Interstate 
Commerce  Commission,  hearings  were  held  by  the  Railroad  Commis- 
sion of  Texas  upon  an  application  of  the  railroad  companies  for  an  in- 
crease of  intrastate  rates,  and  orders  were  issued  by  the  Railroad  Com- 
mission, making  a  number  of  increases,  which  were  to  have  become 
effective  September  1,  1916.  Upon  the  filing  with  the  Interstate  Com- 
merce Commission  of  the  rate  sheets  by  the  Texas  railroad  companies, 
the  Texas  Railroad  Commission,  without  notice,  canceled  the  orders 
increasing  the  Texas  rates.  Thereupon  plaintiffs  instituted  this  suit 
in  the  Western  district  of  Texas,  setting  up  in  detail  the  facts  herein- 
before mentioned.  The  bill  also  averred  that  all  the  rates,  orders,  and 
classifications  of  the  Railroad  Commission  of  Texas  were  unreasonable 
and  confiscatory.  It  was  alleged  that,  unless  protection  was  given  by 
injunction,  plaintiffs  would  be  subjected  to  many  suits  for  penalties  by 
the  state  of  Texas  and  by  shippers,  for  obeying  the  orders  of  the  Inter- 
state Commerce  Commission. 

The  District  Judge  not  being  accessible,  application  was  made  to 
Hon.  Don  A.  Pardee,  Circuit  Judge,  for  the  temporary  injunction  now 
under  consideration.  A  restraining  order  was  made,  and  the  applica- 
tion set  down  for  a  hearing.  Delays  resulted  from  the  concurrent 
action  of  the  parties,  and  the  application  is  now  submitted  to  Circuit 
Judge  PARDEE,  and  Circuit  Judge  WALKER,  and  the  writer,  whom 
he  has  called  to  his  assistance,  under  the  terms  of  the  law. 

In  the  meantime,  the  action  of  the  Railroad  Commission  of  Texas, 
in  undertaking  to  cancel  its  orders  increasing  rates,  was  abrogated  by 
thqt  body.  Also  in  the  meantime,  upon  applications  made  by  the  Attor- 
ney General  and  the  Railroad  Commission  of  Texas,  the  Interstate 
Commerce  Commission  had  reopened  the  case  referred  to  and  has  made 
provision  for  hearing  additional  testimony, .  refusing,  however,  to  sus- 
pend the  rates  established,  pending  final  action. 
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The  Attorney  General  and  Railroad  Commission  of  Texas  have  in 
this  case  answered,  and  have  filed  a  cross-action,  asking  for  the  can- 
cellation of  the  order  of  the  Interstate  Commerce  Commission.  To- 
this  cross-bill,  the  Interstate  Commerce  Commission  and  the  United 
States  have  filed  pleas  to  the  jurisdiction. 

In  the  sut»nissi<m  of  this  application  the  parties  have  filed  tran- 
scripts of  the  records  in  the  several  hearings  before  the  Interstate 
Commerce  Commission,  of  the  hearing  extending  over  many  weeks 
before  the  Railroad  Commission  of  Texas,  and  many  affidavits.  It 
would  probably  not  be  possible  for  all  this  testimony  to  be  read  in  less 
than  two  or  three  mondis.  The  application  may  be  disposed  of  with- 
out delay,  which  would  be  inconsistent  with  the  purpose  of  the  law  to 
expedite  cases  of  this  character. 

If  the  rates  from  Texas  points  to  Shreveport  are  reasonable,  and 
if  the  application  of  the  rates  made  by  the  Raibroad  Commission  of 
Texas  to  points  within  Texas  ccsistitutes  unjust  discrimination  against 
Shreveport,  the  Texas-made  rates  are  invalid.  Under  the  terms  of 
the  Interstate  Commerce  Commission  Act,  the  railroads  of  Texas  may 
be  prosecuted  for  charging  the  Texas  rates.  This  results  entirely 
without  reference  to  any  action  which  may  be  taken  or  which  may 
have  been  taken  by  the  Interstate  Commerce  Commission. .  The  Texas 
railroads  are  entitled  to  protection  against  contemplated  state  action, 
which  would  result  from  their  failure  to  violate  the  law. 

The  Interstate  Commerce  Commission  has  established  the  Texas- 
Shreveport  rates.  These  rates  must  be  regarded  as  reasonable  until 
set  aside  in  the  manner  provided  by  law.  The  Interstate  Commerce 
Commission  has  declared  that  the  use  of  the  Texas  rates  will  con- 
stitute a  discrimination  against  Shreveport.  This  commission  is  one 
of  the  agencies  designated  by  the  law  for  the  purpose  of  primarily 
determining' whether  a  discrimination  exists. 

The  law  evidently  contemplates  that,  when  the  Interstate  Com- 
merce Commission  shall  have  made  an  order,  it  is  ordinarily  to  be 
obeyed  until  that  order  is  set  aside  in  the  manner  indicated  by  the 
law. 

Whether  this  rule  is  universal  in  its  application  it  is  not  necessary 
in  this  proceeding  to  determine.  The  Supreme  Court  has  held  that 
the  commission  may  determine  what  is  a  reasonable  interstate  rate, 
and  what  rate  must  be  charged  on  intrastate  business  to  prevent  a  dis- 
crimination, when  both  rates  are  in  use.  But  the  authority  of  the  In- 
terstate Commerce  Commission  with  reference  to  intrastate  rates  is 
purely  incidental  and  remedial.  The  qualities  of  such  an  order  are 
radically  different  from  those  of  an  order  resulting  from  the  exercise 
of  the  legislative  function  involved  in  rate-making.  To  hold  that  it 
may,  under  any  circumstances,  regulate  a  state  rate,  is  to  carry  the 
rules  of  interpretation  to  the  extreme  limit,  in  view  of  the  proviso  in 
the  first  section  of  the  Interstate  Commerce  Commission  Act  (Act  Feb. 
4,  1887,  c.  104,  24  Stot.  379  [Comp.  St.  1916,  §  8563]).  It  may  be  held 
that  it  has  the  power  to  make  such  orders  affecting  intrastate  rates 
as  are  necefeary  to  prevent  discrimination;  certainly,  the  authority 
will  not  go  beyond  the  necessity.    When  the  Interstate  Commerce 
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Commission  acts  with  reference  to  such  a  matter,  it  makes,  or  should 
make,  the  same  character  of  investigation  and  the  same  character 
of  determination  that  would  be  made  by  a  court  if  a  carrier  charging 
the  intrastate  and  the  interstate  rates  were  prosecuted  for  a  violation  of 
the  Interstate  Commerce  Commission  Act  Its  action  would  be  more 
nearly  judicial  than  legislative.  Whenever  such  an  order  is  under  con- 
sideration by  a  court,  the  court  would  have  to  determine  whether  the 
jurisdiction  of  the  Interstate  Commerce  Commission  had  been  ex- 
ceeded ;  and  it  would  doubtless  decline  to  apply  the  same  rules  with 
reference  to  the  conclusiveness  of  the  action  of  the  Interstate  Com- 
merce Commission  that  obtain  when  that  body  is,  in  the  exercise  of 
its  estaUished  legislative  authority,  making  rates.  It  would  not  per- 
mit the  Interstate  Commerce  Commission  to  conclusively  determine  its 
jurisdiction  by  determining  the  fact  of  the  discrimination  upon  which 
its  jurisdiction  would  depend. 

The  order  under  investigation  in  this  case  is  exceedingly  ownpre- 
hensive.  It  breaks  down  the  intrastate  rates  of  the  state  of  Texas. 
These  rates  have  not  been  held  unreasonable.  Th^  are  the  result  of 
many  years  of  labor  by  an  authorized  rate-making  body.  They  have, 
until  &e  Interstate  Commerce  Commission  acted,  been  acquiesced  in 
by  the  railroads.  Some  of  tihe  rates  which  have  been  set  aside  could 
not  have  had  an  appreciable  effect  on  the  commerce  of  Shreveport,  or 
any  interstate  commerce.  Affidavits  on  file  in  this  court  indicate  that, 
in  some  instances,  the  results  of  the  order  are  disastrous  to  industries 
within  the  state.  In  other  instances,  the  effects  are  grotesque.  No  rea- 
son has  been  made  to  appear  why  it  is  necessary  to  supersede  the  Texas 
classification  in  order  to  prevent  discrimination. 

But  the  order  is.  It  may  be  that  it  has  been  improvidently  made.  It 
may  be  that  parts  of  it  are  invalid.  It  may  be  that  when  this  case  is 
finally  tried  it  will  be  set  aside  in  whole  or  in  part.  But  it  is  not  pos- 
sible for  us  to  hold  the  order  void.  A  part  of  it  has  already  been 
passed  upon  by  the  Supreme  Court  of  the  United  States,  and  has  by 
that  tribunal  been  declared  valid. 

The  opinion  of  the  §upreme  Court  is  vigorously  attacked.  In  ca- 
pable, well-considered  opinicms,  the  state  courts  of  Texas  and  South 
Dakota  have  declined  to  follow  the  opinion  until  reannounced.  It  is 
the  obligation  of  the  state  courts,  as  it  is  the  duty  of  the  federal  courts, 
to  vigilantly  maintain  the  rights  of  the  states,  and  to  carefully  determine 
the  authority  of  federal  agencies  exercising  powers  claimed  to  be  in 
derogation  of  those  rights.  It  is  not  surprising  that  state  courts  should 
be  reluctant  to  follow  an  opinion  which  adds  vastly  to  the  power  here- 
tofore assumed  to  be  in  the  Interstate  Commerce  Commission,  and 
which  destro3rs  the  power  which  has  been  asstmied  to  be  in  the  state 
rate-making  bodies. 

In  the  Minnesota  Rate  Case,  230  U.  S.  552,  33  Sup.  Ct.  729,  57  L. 
Ed.  1511,  48  L.  R  A.  (N.  S.)  1151,  Ann.  Cas.  1916A,  18,  there  is  un- 
equivocal recognition  of  the  right  of  the  states  to  make  intrastate  rates. 
In  the  Shreveport  Case,  234  U.  S.  p.  358,  34  Sup.  Ct  833,  58  L.  Ed. 
1341,  the  right  of  the  Interstate  Commerce  Commission  to' enter  an  or- 
der affecting  intrastate  rates  "where  interstate  commerce  itself  is  in- 
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volved,"  is  as  definitely  expressed.  In  the  oral  submission  of  this  case, 
the  representative  of  the  Interstate  Commerce  Commission  suggested 
the  intimate  rflaticmship  between  all  intrastate  and  all  interstate  busi- 
ness, and  made  it  easy  to  see  bow  the  commission  could  supersede  the 
state  rates  in  every  state,  as  it  had  in  Texas,  and  nullify  the  congres- 
sional declaration  that  the  provisions  of  the  act  which  created  the  com- 
mission "shall  not  apply  to  the  transportation  of  passengers  or  property 
wholly  within  one  state." 

That  Congress  could  make  all  railroad  rates,  or  delegate  the  mak- 
ing to  a  commission,  is  not,  under  the  authorities,  seriously  to  be  ques- 
tioned. That  it  has  not  exercised  this  power  is  made  clear  by  the 
Minnesota  Rate  Case;  that  it  has  given  authority  to  the  Interstate 
Commerce  Cwnmission,  which  indirectly  and  awkwardly  accomplishes 
the  same  result,  would  seem  to  be  the  conmiission's  interpretation  of 
the  Shreveport  Case.  But  even  if  the  commission's  applicati(»i  of  the 
opinion  is  too  broad,  the  language  of  the  Supreme  Court  justifies  a 
part,  at  least,  of  the  order,  and  warrants  and  requires  the  protection 
we  give  the  railroad  companies. 

It  has  been  made  to  reasonably  appear  that,  but  for  the  restraining 
order  heretofore  made,  the  railroads  of  Texas  would  have  been  sub- 
jected to  numerous  and  destructive  suits  for  penalties,  for  the  collec- 
tion of  overcharges,  and  for  infractions  of  the  Texas  Railroad  Com- 
mission law.  But  for  this  judicial  action,  their  obedience  to  the 
order  of  the  Interstate  Commerce  Commission  would  have  been  de^ 
structive  of  their  property  rights.  If  they  had  not  obeyed  the  In- 
terstate Commerce  Commission's  order,  they  would  have  been  sub- 
jected to  the  danger  of  suits  and  prosecutions  by  the  United  States 
government  Those  conditions  continue,  and  would  seem  to  peculiarly 
demand  the  interference  of  the  judiciary.  It  may  be  the  issuing  of 
the  injunction  will  not  be  without  injury  to  individual  shippers,  and 
to  localities  and  industries.  It  is  much  to  be  regretted  that  all  of  the 
unfortunate  consequences  of  conflicting  laws  cannot  be  avoided.  The 
issuance  of  the  injunction  which  is  to  be  entered  herein  will,  it  is 
hoped,  be  the  action  least  productive  of  disastrous  effects. 

The  granting  of  the  injunction  prayed  for  by  the  railroads  neces- 
sarily carries  with  it  the  refusal  to  grant  a  temporary  injunction  to 
the  defendants.  A  serious  question  exists  as  to  whether  or  not  their 
cross-bill  can  be  entertained  in  this  suit.  It  is  an  attack  upon  an  order 
of  the  Interstate  Commerce  Commission,  and  the  law  provides  that  it 
shall  be  instituted  in  the  District  Court  of  the  residence  of  the  party 
at  whose  instance  the  order  was  made.  It"  may  be  that,  under  the 
facts  of  this  case,  jurisdiction  would  lie  only  in  the  Western  District 
of  Louisiana.  In  addition  to  fixing  the  venue  of  suits  of  this  kind,  the 
law  contemplates  that  the  order  setting  aside  the  action  of  the  Inter- 
state Commerce  Commission  should  be  determined  by  a  court  of 
three  judges. 

It  is  certainly  not  contemplated  that,  in  passing  upon  an  applica- 
tion for  a  temporary  injunction,  the  merits  of  a  case  which  would  re- 
quire weeks  for  a  proper  trial,  and  the  merits  of  a  cross-bill  which 
would  require  as  long  a  time  for  disposition,  should  be  considered  and 
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determined.  The  purpose  of  a  temporary  injunction  is  to  protect 
rights,  as  far  as  possible,  during  the  period  necessary  for  the  proper 
disposition  of  the  case.  Sometimes  such  an  injunction  necessarily  in- 
volves the  merits  of  a  case.  We  have  not  considered  it  necessary 
or  desirable  that  present  adjudication  of  the  matters  involved  in  this 
case  should  be  undertaken.  In  addition  to  reasons  suggested  hereto- 
fore, the  whole  rate  situation  in  Texas  is  yet  before  the  Interstate 
Commerce  Commission,  and  a  satisfactonj  solution  of  the  difficulties 
which  have  appeared  may  be  reached.  The  order  entered  herein  is 
not  intended  to  adjudicate  any  of  the  issues  made  by  the  pleadings, 
but  merely  to  maintain  a  status  which  will  result  in  a  minimum  of 
harm. 


KANSAS  OITT,  a  a  *  ST.  J.  BY.  (X).  T.  BABKBB,  Atty.  Gen.,  et  aX. 

(District  Court,  W.  D.  Missouri,  W.  D.    May  27,  1»16.) 

No.  64. 

Oabbtxbs  <=>12(5) — Rates — Acthoritt  to  Pbbsobibb  VtrexitnvmATfn  Rates. 
Assuming  that  Public  Service  Commission  law  (Laws  Mo.  1913,  p.  576) 
{  85,  subeec.  4,  providing  tbat  nothing  tiber^n,  or  In  any  other  law, 
shall  limit  the  power  of  the  Commission  to  require  the  sale  of,  and  pre- 
scribe reasonable  and  ]nst  maximum  fares  for,  commutation  tickets, 
authorizes  the  Commission  to  order  the  sale  of  suburban  commutation 
tickets,  and  to  prescribe  rates  tber^or,  where  a  carrier's  earnings  fall 
short  of  a  fair  return  to  any  extent,  the  Oomiolsslon  cannot  prescribe  com- 
mutation rates  which  will  still  further  reduce  such  earnings,  even  though 
to  a  comparatively  negligible  extent,  and  such  action  Is  not  authorized  by 
reason  of  local  public  demand  or  Interest,  or  by  the  Commission's  views 
of  the  probable  bmefldal  effects  of  sudi  rates  upon  the  company's 
business.  - 
[Ed.  Note.— IV>r  other  cases,  see  Carriers,  Cent.  Dig.  g{  11,  15-2a] 

In  Equity.  Suit  by  the  Kansas  City,  Clay  County  &  St.  Joseph 
Railway  Company  against  John  T.  Barker,  Attorney  General,  and  otii- 
ers.    On  motion  for  temporary  injunction.     Motion  granted. 

Justin  D,  Bowersock,  of  Kansas  City,  Mo.,  and  John  M.  Olin,  of 
Madison,  Wis.  (Bowersock,  Hall  &  Hook,  of  Kansas  City,  Mo.,  and 
Olin,  Butler,  Stebbins,  Curkeet  &  Stroud,  of  Madison,  Wis,,  of  coun- 
sel), for  complainant. 

William  G.  Busby,  of  CarroUton,  Mo.,  General  Counsel  to  Public 
Service  Commission. 

M.  E.  Lawson,  Ralph  Hughes,  and  W.  E.  Campbell,  all  of  Liberty, 
Mo.,  and  Wright  &  Alford  and  Frank  A.  Boys,  all  of  Kansas  City, 
Mo.,  for  defendants. 

Before  GARLAND,  Circuit  Judge,  and  DYER  and  VAN  VALK- 
ENBURGH,  District  Judges. 

PER  CURIAM.  This  cause  is  before  us  on  motion  for  a  temporary 
injunction.  The  motion  is  made  upon  the  bill  and  supporting  affidavits. 
Opposing  affidavits  have  also  been  filed  by  defendants.     The  prayer 

«=»For  oUicr  can*  ■««  umt  topic  ft  KBY-NUIf BBR  In  aU  K«r-NniDt>er«d  DltMts  ft  lDd«zM 
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of  the  bill  asks  thai  two  certain  orders  of  the  Public  Service  Commis- 
sion, hereinafter  called  the  Commission,  made  December  5,  1914,  be 
declared  void,  and  that  their  enforcement  be  permanently  restrained. 
The  orders  referred  to  relate  to  the  following  subjects : 

One  order  fixed  the  fair  present  value  of  all  the  property  of  com- 
plainant, for  the  purpose  of  determining  reasonable  and  just  rates,  at 
the  sum  of  $3,900,000.  The  other  order  is  in  words  and  figures  as 
follows : 

"Ordered:  (1)  That  the  Oonunlsslon  does  hereby  find  as  a  fact  that  de- 
fendant, Kansas  City,  Clay  Coimty  &  St  Joseph  Hallway  Company,  should 
t>e  required  to  pat  on  sale  to  the  public,  on  and  after  January  1,  1915,  rea- 
sonable and  just  fares  as  the  mazlmnm  to  be  charged  for  commutation 
tickets  on  Its  road  between  the  stations  hereinafter  named. 

"Ordered:  (2)  That  the  reasonable  and  just  fares,  as  the  maximum  to  be 
charged  by  said  defendant  for  commutation  tickets,  are  hereby  prescribed  as 
follows: 

61  BlDsIa  Trip  IndlTidaal 
Between  Kansas  City,  Tblrd  Ticket,  Limited  30  days 

and  Oberry,  and  Dlstane*.       trom  Date  of  Bale. 

Avondale 4.41  $3.00 

Moscow 6.42  8.50 

Winn  Wood  Lake «.i!3  4.00  . 

Winnetonfca 7.01  4.50 

Maple  Park 7.«7  6.00 

Claycomo , 9.(Ki  6.00 

Ravena 9.86  0.50 

Hymer    10.78  7.00 

Urban    Heights 11.65  7.50 

Withers   12.r3  7.75 

Liberty,  Mo. 14.18  8.50 

Darby  3.45  2.25 

Schroeder    4.56  S.OO 

Brenner   5.00  3.25 

North  Moore 6.27  4.00 

Delster  7.19  4.75 

Northern  Heights 8.24  6.25 

"Ordered:  (3)  That  the  fares  hereinbefore  fixed  shall  be  the  maximum  fares 
to  be  charged  by  said  defendant  for  said  commutation  tickets  from  and  after 
Jannary  1, 1916,  and  thereafter  until  chaDjsed  or  abrogated  by  the  Commission 
as  provided  by  statute,  and  that  said  defendant  shall,  at  its  ticket  stations  on 
Its  line  of  road,  sell  commutation  tickets  at  a  price  not  to  exceed  the  maximum 
rates  of  fare  herein  prescribed. 

"Ordered:  (4)  That  said  defendant  keep  true  and  correct  records  of  its 
total  gross  sale  of  commutation  tickets,  from  month  to  month,  and  file  a 
monthly  statement  with  the  Commission,  duly  verlfled  by  its  general  manager, 
setting  forth  folly  all  income  received  from  the  sale  of  said  commutatlOB 
tickets. 

"Ordered:  (6)  That  comi^alnants  and  defendant  be  at  liberty,  at  any  time 
after  an  actnal  test  of  the  commutatioD  rates  fixed  herein  has  been  made,  to 
apply  to  the  Commission  by  motion  or  supplemental  petition,  upon  such 
proof  as  either  may  desire,  and  upon  reasonable  notice  to  said  complainants 
or  defendant,  for  a  modUleatioa  or  revision  of  the  fares  for  commutation 
tickets  prescribed  herein,  if  found  to  be  unreasonable  or  unjust  to  the  public 
or  said  defendant,  or  shall  fail  to  provide  a  fair  and  just  retnm  on  thn  fair 
present  value  of  defendant's  property  as  fixed  In  case  No.  179  by  this  Commis- 
b1<». 

"Ordered:  (6)  That  this  order  shall  take  effect  on  December  30,  1914,  and 
4hat  the  secretary  of  the  Commission  forthwith  serve  on  complainants  and  de- 
iendant  certified  copies  of  this  order  and  the  opinion  filed  herein." 
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A  temporary  restraining  order  was  granted  herein  by  the  District 
Judge  on  the  filing  of  the  bill,  and  a  hearing  before  three  judges  was 
arranged,  pursuant  to  the  provisions  of  section  266  of  the  Judicial 
Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1162  [Comp.  St  1916,  § 
1243]).  The  complainant  charges  that  the  order  fixing  the  value  de- 
prives complainant  of  its  property  without  due  process  of  law,  not 
only  in  that  the  rates  order  is  based  thereon,  but  for  other  reasons  as 
well:  Because,  as  is  claimed,  the  Commission  erroneously  excluded 
from  that  valuation  large  sums  alleged  to  have  been  expended  for  in- 
terest and  commissions  during  the  period  of  construction  and  as  dis- 
counts on  the  sale  of  bonds  and  of  preferred  stock,  and  refused  to  make 
any  allowance  for  going  value  or  for  services  performed  and  expenses 
incurred  in  promotion.  These  contentions,  respecting  the  valuation 
order,  involve  matters  which  must  ultimately  require  careful  and  seri- 
ous consideration ;  but,  for  reasons  which  seem  to  us  to  be  sufficient^ 
their  present  determination  is  unnecessary.  For  the  purposes  ^f  this 
hearing,  the  order  fixing  the  value  of  complainant's  property  may  be 
considered  as  acting  only  through  that  establishing  and  ordering  in 
the  commutation  rates.  It  is,  therefore,  the  rates  order  to  which  our 
attention  at  present  must  be  directed. 

The  authority  of  the  Commission  to  require  complainant  to  put  in 
commutation  rates  is  based  upon  subsection  4  of  section  35  of  the 
Public  Service  Commission  Law,  which  reads  as  follows: 

"Nothing  In  this  section  nor  In  any  other  provision  of  law  shall  be  deemed 
to  limit  the  power  ot  the  Oommlsslon  to  require  the  sale  of,  and  npon  investi- 
gation prescribe  reasonable  and  Just  fares  as  the  maximum  to  be  charged  for 
commutation,  school  or  family  commutation,  mileage  tickets  over  railroads  or 
street  railroads,  Joint  interchangeable  mileage  tickets,  round  trip  excursion 
tickets,  or  any  other  form  of  reduced  rate  passenger  tickets  over  such  rail- 
roads or  street  railroads:  Provided,  that  all  special  round  trip  excursion 
tickets,  the  sale  of  which  is  limited  to  less  than  thirty  days,  except  round 
trip  excursion  tickets  to  state  and  county  fairs  and  return  during  the  hold- 
ing thereof,  shall  be  deemed  exempt  from  such  regulation  by  the  Commission.'' 

Having  determined  the  value  of  complainant's  property  to  be  $3,- 
900,000,  and  the  net  income  for  the  first  full  year  of  operation  of  de- 
fendant's line  from  all  sources  to  be  $242,488.22,  or  a  return  of  6.2 
per  cent,  on  such  determined  value  of  its  property,  the  Commission 
states  its  conclusions  as  follows: 

"Our  condusloii  as  to  the  net  earnings  of  the  defendant  IS'  that  while  the 
return  is  not  so  blg^  as  we  would  allow  If  the  eamtngs  warranted  it.  It  is  a 
remarkably  good  showing  under  the  ccwdltlons  existing  during  the  first  year 
of  operation,  and  does  not  fall  short  of  a  fair  return  to  such  an  extent  as  to 
be  a  valid  reason  for  refusing  to  establish  reasonable  commatatlon  rates,  if 
each  rates  are  otherwise  Justified.  The  question  remains:  Should  this  Com- 
mission, under  the  facta  and  circumstances  in  evidence,  prescribe  a  maxtmnm 
commutation  rata  and  require  the  dtfendant  to  sell  conunutation  tickets?  An- 
swering this  question  directly,  we  think  the  complainants  have  shown  that 
they  are  oitltled  to  such  relief.  Other  carriers .  have  voluntarily  put  such 
rates  into  effect  with  profit  It  is  shown  that  many  other  Interurban  lines  at 
cities  of  near  the  same  population  as  Kansas  City  and  that  tliree  other  lines 
at  Kansas  City  now  have  such  reduced  rates.  There  is  no  doubt  that  for  a 
distance  of  several  miles  from  Kansas  City  there  are  desirable  sites  for  sub- 
urban residenoe  property  at  stations  on  defendant's  line,  and  especially  at  the 
town  of  Liberty.    In  our  (pinion,  a  reasonable  commotatlan  rate  for  sacb 
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dlstanoe  will  Increase  tbe  defendant's  passenger  trafllc,  and  In  any  event  wlU 
not  reault  in  any  material  diminution  of  net  earnings." 

It  is  estimated  that  the  commutation  rates  fixed  by  the  Commis- 
sion, if  fully  used  by  the  patrons,  would  vield  a  return  to  the  complain- 
ant of  1.16  cents  per  passenger  mile.  The  maximum  rate  permitted 
to  carriers  in  the  state  of  Missouri  is  2  cents  per  passenger  mile. 
Spring  to  the  contention  of  complainant  that  this  commutation  rate 
would  compel  the  carriage  of  such  passengers  at  a  loss,  the  Commis- 
sion finds  as  follows: 

"As  tbe  nomber  of  snCb  paasengers  (tbat  is,  pasBengera  from  Kansas  City  to 
tbe  stations  mentioned  in  tbe  rate  order)  now  carried  do  not  exceed  40  or  50, 
some  of  tbem  being  carried  for  a  short  distance,  the  loss  to  defendant  upon 
that  assumption,  considering  tbe.macnitude  of  tbe  total  of  its  business,  would 
be  almost  negllgibla" 

It  was  urged  at  the  hearing  that  these  rates  were  desired  bv  persons, 
to  the  number  stated,  who  reside  in  Liberty  and  make  daily  trips  to 
Kansas  City.  Witnesses  gave  it  as  their  opinion  that,  if  reasonable 
commutation  rates  were  put  into  effect  by  defendant,  a  large  use  would 
be  made  thereof  by  persons  who  reside  in  Liberty  and  make  daily  trips 
to  Kansas  City,  and  as  well  in  the  opposite  direction  by  students  at- 
tending Liberty  colleges  whose  homes  were  in  Kansas  City.  From  the 
opinion  filed  it  appears  that  the  Commission  attached  considerable  im- 
portance to  this  suggestion. 

Conceding,  without  deciding,  that  the  section  of  the  Missouri  Public 
Service  Commission  Law  hereinabove  quoted  confers  upon  the  Com- 
mission power  to  require  the  sale  of,  and,  upon  investigation,  pre- 
scribe reasonable  and  just  fares  as  the  maximtun  to  be  charged  for, 
commutation  tickets,  it  will  not,  we  suppose,  be  seriously  contended  that 
the  law,  and  the  authority  conferred  thereunder,  does  not  presuppose 
that  such  rates  should  l>e  remunerative,  or  at  least  that  the  return 
from  the  entire  class  of  traffic  affected  should  be  adequate.  The  Com- 
mission, in  its  opinion,  comes  dangerously  near  to  holding  the  contrary. 
It  finds  that  the  present  net  maximum  is  62  per  cent. — obviously  an 
unusually  low  percentage  of  return  upon  an  investment  of  this  char- 
acter. This  is  admitted  when  it  is  said  that  that  return  "is  not  so  high 
as  we  would  allow  if  the  earnings  warranted  it,"  and  further  that  it 
"does  not  fall  short  of  a  fair  return  to  such  an  extent  as  to  be  a  valid 
reason  for  refusing  to  establish  reasonable  commutation  rates  if  such 
rates  are  otherwise  jtistified."  But,  if  the  rate  is  not  so  high  as  should 
be  allowed  if  the  earnings  warranted  it,  and  if  it  falls  short  of  a  fair 
return  to  any  extent,  then  it  is  not  such  a  reasonable  and  remunerative 
return  as  the  law  guarantees;  and  any  order  which  still  further  re- 
duces it  to  an  appreciable,  even  if  comparatively  "negligible,"  extent 
would  appear  to  be  confiscatory.  Though  the  amount  be  insignificant, 
the  principle  involved  is  none  the  less  weighty. 

Since  this  case  was  submitted,  two  opinions  have  been  handed  down 
by  the  Supreme  Court  of  the  United  States  which  have  an  important 
bearing  upon  the  question  here  presented.  They  are  Northern  Pacific 
Railway  Co.  and  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railwav  Co. 
V,  State  of  North  Dakota  ex  rel.  T.  F.  McCue,  Attorney  General,  35 
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Sup.  Ct  429,  236  U.  S.  585,^59  L.  Ed.  735,  Ann.  Cas.  1916A.  1,  and 
Norfolk  &  Western  Railway  Co.  v.  W.  G.  Conley,  Attorney  General 
of  the  State  of  West  Virginia,  et  ah,  35  Sup.  Ct.  437,  236  U,  S.  605,  59 
L.  Ed.  745.  The  first  of  these  cases  contains  many  observations  per- 
tinent to  the  case  at  bar.    It  is  there  said : 

"But,  broad  as  Is  the  power  of  regulation,  the  state  does  not  enjoy  the  free- 
dom of  an  owner.  The  fact  that  the  properly  is  devoted  to  a  pubUc  use  on  cer- 
tain terms  does  not  justify  the  requirement  that  it  shall  be  devoted  to  other 
public  purposes,  or  to  the  same  use  on  other  terms,  or  the  Imposition  of  re- 
strictions that  are  not  reasonably  concerned  with  the  proper  conduct  of  the 
business  according  to  the  undertaking  which  the  carrier  has  expressly  or  Im- 
pliedly assumed.  If  it  has  held  itself  out  as  a  carrier  of  pass^igers  only,  it 
cannot  be  compelled  to  carry  freight.  As  a  carrier  for  hire,  it  cannot  be  re- 
quired to  carry  persons  or  goods  gratuitously.  The  case  would  not  be  altered 
by  the  assertion  that  the  public  interest  demanded  bu(&  carriage.  The  public 
Interest  cannot  be  invoked  as  a  justiflcation  for  demands  which  pass  tbe  limits 
of  reasonable  protection  and  seek  to  impose  upon  the  carrier  and  its  property 
burdens  that  are  not  incident  to  its  engagement.  Iq  auSi  a  case  it  would  be 
no  answer  to  say  that  the  carrier  obtains  from  Its  entire  intrastate  business  a 
return  as  to  the  sufficiency  of  which  In  the  aggregate  it  is  not  entitled  to  com- 
plain. Thus,  in  Lake  Shore  &  Michigan  Southern  Ry.  Go.  v.  Smith,  173  U.  S. 
684  [19  Sup.  Ct  S66,  43  L.  Ed.  8581.  the  regnlation  as  to  the  sale  of  mileage 
books  was  condemned  as  arbitrary,  without  regard  to  the  total  income  of  the 
carrier.  Similarly,  in  Missouri  Padflc  Railway  Oa  v.  Nebraska,  217  U.  S.  196 
[30  Sup.  Ct.  461,  64  L.  Ed.  727,  18  Ann.  Cas.  989],  it  was  held  that  the  carrier 
could  not  be  required  to  build  mere  private  connecticms,  and  the  adequacy  of 
the  receipts  from  its  entire  business  did  not  enter  into  the  question.  And 
this  was  so  because  the  obligation  was  not  involved  in  the  carrier's  public  duty 
and  the  requlremeat  went  beyond  the  reasonable  exercise  of  the  state's  protec- 
tive power.  •  •  •  The  state  insists  that  the  enactment  of  the  statute  may 
be  justified  ns  'a  declaration  of  public  policy."  In  substance,  the  argument  is 
that  the  rate  was  imposed  to  aid  In  the  development  of  a  local  industry,  and 
thus  to  confer  a  benefit  upon  the  people  of  the  state.  The  Importance  to  the 
community  of  its  deposits  of  lignite  coal,  the  Infancy  of  the  Industry,  and  tbe 
advantages  to  be  gained  by  Increasing  the  consumption  of  this  coal  and  mak- 
ing the  community  less  dependent  upon  fuel  supplies  Imported  into  the  state, 
are  emphasized.  But,  while  local  interests  serve  as  a  motive  for  enforcing  rea- 
simable  rates,  it  would  be  a  very  rtifCerent  matter  to  say  that  the  state  may 
compel  the  carrier  to  maintain  a  rate  upon  a  particular  commodity  that  is  less 
than  reasonable,  or — as  might  equally  well  be  asserted — to  carry  gratuitously. 
In  order  to  build  up  a  local  enterprise.  That  wornld  be  to  go  outside  the  car- 
rier's undertaking,  and  outside  the  field  of  reasonable  supervision  of  the  coo- 
duct  of  its  business,  and  would  be  equivalent  to  an  appropriation  of  tbe  prop- 
erty to  public  uses  upon  terms  to  which  the  carrier  had  in  no  way  agreed. 
♦  •  •  The  constitutional  guaranty  protects  the  carrier  from  arbitrary  ac- 
tion and  from  the  appropriation  of  its  property  to  publiOt,purpo8ea  outside  the 
undertaking  assumed;  and  where  it  is  established  that  a  commodity,  or  a  class 
of  tratflc,  has  been  segregated,  and  u  rate  imposed  which  would  compel  tlie 
carrier  to  transport  It  for  less  than  the  proper  cost  of  transportation,  or  vir- 
tually at. cost,  and  thus  the  carrier  would  be  denied  a  reasonable  reward  for 
its  services  after  taking  into  account  the  entire  traffic  to  which  the  rate  ap- 
plies, it  must  be  concluded  that  the  state  has  exceeded  its  authority." 

What  the  effect  of  these  late  decisions  by  the  Supreme  Court,  approv- 
ing the  doctrine  announced  in  Lake  Shore  &  Michigan  Southern  Rail- 
way Co.  V.  Smith,  supra,  and  distinguishing  and  construing  its  own 
previous  opinions  in  St.  Louis  &  San  Francisco  Ry.  Co.  v.  g3i,  156  U. 
S.  649,  15  Sup.  Ct.  484,  39  L.  Ed.  567,  and  Minneapolis  &  St.  Louis 
R.  R.  Co.  V.  Minnesota,  186  U.  S.  257,  22  Sup.  Q.  900,  46  L.  Ed. 
1151,  may  be  upon  the  extent  of  the  power  of  the  state  to  require  and 
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prescribe  commutation  rates  generally,  it  is  unnecessary  to  anticipate. 
It  seems  clear  that  that  right  cannot  be  created  by  local  public  demand 
or  interest;  that  it  cannot  be  justified  by  the  Commission's  views  of 
the  probable  beneficial  effects  of  such  rates  upon  the  company's  busi- 
ness, because  that  would  constitute  an  invasion  of  the  right  of  the 
company  to  conduct  and  manage  its  own  affairs,  subject  to  a  proper  ex- 
ercise of  the  power  of  regulation.  What  other  carriers  have  done,  or 
have  been  required  to  do,  under  different  conditions  and  in  different 
localities,  cannot  be  accepted  as  contolUn^.  It  must  at  least  appear 
that  the  net  aggregate  return  to  the  carrier  is  just,  fair  and  reasonable ; 
and  this  does  not  appear,  to  our  satisfaction,  from  the  statement  of  the 
Commission  itself. 

The  power  and  duty  of  this  court  to  determine  whether  the  consti- 
tutional rights  of  the  complainant  have  been  denied  to  it  is  and  must 
be  conceded.  We  think  an  actual  test  of  the  effect  of  these  rates  upon 
the  business  of  complainant  would  be  ineffective,  because  during  the 
pendency  of  this  litigation,  and  while  the  ultimate  outcome  must  be 
uncertain,  there  could  be  no  appreciably  increased  settlement  of  the 
suburban  districts  affected.  If,  on  the  other  hand,  people  should  be 
induced  to  take  up  such  suburban  residences  upon  the  faith  of  rates 
thus  temporarily  established,  a  subsequent  adverse  decision  would  work 
an  apparent  injustice. 

We  recognize  that  this  is  not  a  hearing  on  the  merits.  The  plead- 
ings have  not  been  made  up,  nor  has  testimony  been  taken.  It  is  not 
intended  by  the  foregoing  expression  of  views  to  forecast  the  judg- 
ment of  the  court  on  final  hearing.  However,  the  situation  presented, 
in  our  opinion,  calls  for  the  issuance  of  a  temporary  injtmction.  The 
court  will  receive  from  counsel  suggestions  respecting  the  terms  of  an 
appropriate  order  in  conformity  with  the  view?  herein  expressed. 


WEINHABD  rt  aL  T.  R.  R.  THOMPSON  ESTATE  CO. 

(District  Coart,  D.  Oregoa.    May  21, 1917.) 

No.  7282. 

1.  CoKroBATiowB  «=»244(e)— Sax«  of  Stock — AasxniPVioy  or  Debts  o»  Oob- 

POBATION. 

6.  &  Sons,  owning  all  of  the  oommoa  stock)  and  most  of  tbe  preferred 
stock  of  a  corporation,  sold  It  to  defendant  by  an  agreement  whereby 
defendant  was  to  apply  the  purchase  price  towards  the  payment  of  the 
corporation's  Indebtedness,  and  was  to  advance  O.  &'  Sons  on  their  note 
^e  further  aum  of  $35,000,  which  It  was  also  to  apply  oo  the  corporation's 
liabilities,  and  O.  &  Sons  agreed  to  guarantee,  indemnify,  and  save  de- 
fendant harmless  against  tbe  payment  of  any  further  debts  and  liabili- 
ties; the  purpose  being,  as  recited,  that  defendant  should  obtain  title  to 
the  corporation's  property  and  asisets  free  and  clear  of  all  Indebtedness. 
Held,  that  defendant  assumed  the  entire  indebtedness  of  the  corx)orntIon 
by  Implication,  not  only  up  to  tbe  amount  of  the  purchase  price,  but  all 
of  the  liabilities  beyond  that  amount. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  S§  968-071.] 
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2.  CoBFORATTONs  «=»244(6) — AsscifPTioN  OF  Debtb — AQVoaosr  Ton  Benbftt 
OF  TuiRD  Pebson — Right  to  Sue. 

While  an  executory  contract,  whereby  one  party,  for  a  consideration 
moving  from  the  other,  a^ees  to  pay  the  debt  of  a  third,  gives  the  third 
party  no  right  of  actloii  against  the  promisor,  a  party  holding  a  note  of 
the  corporation  was  entitled  to  sue  defendant,  under  the  rule  that,  where 
a  person  has  received  from  another  some  fund,  property,  or  thing  in  con- 
sideration of  which  he  has  made  a  promise  or  entered  into  an  undertak- 
ing primarily  and  directly  for  the  benefit  of  a  third  party,  sncih  third 
party  may  sue  directly  upon  such  promise  or  undertaking. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  fj  968-871.] 

8.  Frauds,  STAront  of  €=>18(3) — Asstji«tion  of  Awothbr's  iRDKBiEDinas. 
The  implied  undertaking  or  promise  to  assume  the  corporation's  deMB 
was  not  within  the  statute  of  frauds. 
[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Gent.  Dig.  |  29.] 

At  law.  Action  by  Louise  Weinhard  and  others,  executrices  and 
executors  of  Henry  Weinhard,  deceased,  against  the  R.  R.  Thompson 
Estate  Company.    Judgment  for  plaintifis. 

Julius  Silvestone  and  Sidney  Tfciser,  both  of  Portland,  Or.,  for 
plaintiffs. 

Bauer  &  Greene  and  A.  H.  McCurtsun,  all  of  Portland,  Or.,  for  de- 
fendant 

WOLVERTON,  District  Judge.  The  plaintiffs  bring  this  action  to 
recover  against  the  defendant  upon  a  promissory  note  executed  by  the 
Multnomah  Hotel  Company,  Philip  Gevurtz,  and  I.  Gevurtz  &  Sons,  of 
which  the  Hotel  Company  is  principal  and  the  other  tSvo  are  acccMnmo- 
dation  makers.  I.  Gevurtz  &  Sons  is  a  corporation.  At  the  time  of  the 
execution  of  the  note  and  the  transactions  now  to  be  noticed,  the  de- 
fendant corporation  was  the  owner  of  the  Multnomah  Hotel,  in  Port- 
land, Or.,  and  the  Multnomah  Hotel  Company  was  a  lessee  of  the  ho- 
tel from  it.  I.  Gevurtz  &  Sons  was  the  owner  of  all  the  common  stock 
and  all  but  50  shares  of  the  preferred  stock  of  the  Multnomah  Hotel 
Company,  and  on  January  10,  1913,  gave  to  the  defendant  an  option  to 
purchase  all  the  common  and  preferred  stock  of  the  company  at  the 
price  of  $175,000.  This  option  ripened  into  an  agreement  between  the 
parties,  whereby  I.  Gevurtz  &  Sons  sold  to  the  R.  R.  Thompson  Estate 
Company  all  the  common  and  preferred  stock  of  the  Multnomah  Hotel 
Company  at  the  figure  named  in  the  option.  In  such  sale  it  was  agreed 
that  the  defendant  company  should  have  the  right,  in  paying  the  $175,- 
000,  to  apply  the  same  towards  the  payment  of  the  indebtedness  of  the 
Hotel  Company,  and  it  was  further  agreed,  in  effect,  that  the  defend- 
ant company  would  advance  to  I.  Gevurtz  &  Sons  the  further  sum  of 
$35,000  on  its  promissory  note,  the  same  to  be  also  applied  in  dis- 
charge of  the  Hotel  Compan/s  indebtedness  and  liabilities,  and  in  ad- 
dition that  I.  Gevurtz  &  Sons  would  guarantee,  indemnify,  and  save 
harmless  the  defendant  company  against  the  payment  of  any  further 
debts  and  liabilities  of  the  Hotel  Company,  over  and  beyond  tfie  a^re- 
gate  of  the  consideration  price  to  be  paid  for  said  stodc  and  the  $35.- 
000  to  be  advanced ;  the  purpose  being,  as  expressed  by  the  option,  that 
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the  defendant  company  should  obtain  good  title  to  the  property  and  as- 
sets of  the  Hotel  Company  free  and  clear  of  all  claims,  liabilities,  and 
indebtedness,  of  whatever  character  or  nature.  The  note  and  guaranty 
were  given,  and  the  defendant  company  disbursed  the  funds  which  it 
retained  in  its  hands,  namely,  the  $175,000  consideration  and  the  $35,- 

000,  towards  the  payment  of  the  liabilities  of  the  Hotel  Company,  and 
paid  liabilities  largely  beyond  these  stuns  in  pursuance.of  the  guaranty, 
but  has  refused  to  pay  uie  demand  of  the  plaintiffs  oa  the  promissory 
note  of  the  Hotel  Company  and  its  accommodation  makers. 

The  defendant  company  having  answered,  the  cause  was  submitted 
to  the  court  without  the  interposition  of  a  jury.  At  the  trial  it  was 
shown  that  I.  Gevurtz  &  Sons  had  been  adjudged  a  bankrupt,  and  that 
the  defendant  company  presented  a  claim  against  the  estate  of  the 
bankrupt,  which  was  held  by  the  referee  to  be  provable,  which  com- 
prised the  entire  liabilities  of  the  Hotel  Company,  including  the  de- 
mand of  the  plaintiffs  on  the  note  here  sued  upon,  basing  its  claim  upon 
the  promissory  note  of  I.  Gevurtz  &  Sons  for  $35,000,  the  agreement  of 
sale  of  the  common  and  preferred  stock  of  the  Hotel  Cranpany,  and  the 
guaranty  and  indemnity  by  I.  Gevurtz  &  Sons  against  the  payment  of 
any  and  all  indebtedness  and  liability  of  the  Hotel  Company.  Further 
than  this,  the  defendant  has  received  from  the  trustee  of  the  estate  of 

1.  Gevurtz  &  Sons  a  dividend  of  23  per  cent,  upon  all  such  indebted- 
ness, including  the  claim  which  plaintiffs  are  now  suing  to  recover. 

The  questions  are  presented :  First,  whether  the  defendant  company 
assumed  the  payment  of  the  indebtedness  or  liabilities  of  the  Hotel 
Company ;  and,  second,  whether  the  defendant  company,  through  and 
by  virtue  of  its  transactions  with  I.  Gevurtz  &  Sons,  rendered  itself 
liable  directly  to  the  creditors  of  the  Hotel  Company,  they  being  third 
or  outside  parties  to  the  dealings  between  the  defendant  company  and 
I.  Gevurtz  &  Sons. 

[1]  On  the  first  question,  counsel  for  the  defendant  company  say 
that: 

"The  option,  the  resolutions  of  the  8to<AlMrtdeTB  and  directors  of  I.  Gevurtz 
&  Sons,  and  the  written  Indemnity  all  negative  the  proposition'  that  there 
was  an  assnmption  of  the  debts  of  creditors  of  I.  Gevurtz  &  Sons  by  the 
Thompson  Estate  Company  in  excess  of  the  purchase  price  for  the  stock,  name- 
ly, W75.000." 

This  is  an  admission  that  the  defendant  company  did  assume  the 
debts  of  such  creditors  up  to  the  amount  of  $175,000.  But,  considering 
the  manner  in  which  the  transactions  were  handled,  it  is  manifest  that 
there  was  an  assumption  of  the  entire  indebtedness  of  the  Hotel  Com- 
pany. The  purpose  of  the  defendant  company,  and  such  was  the  in- 
tendment of  the  agreement  of  the  parties,  was  to  obtain  the  stock  with- 
out impairment  of  its  value  because  of  any  impending  liabilities  of  the 
Hotel  Company;  and  when  the  note  of  $35,000  was  given,  the  defend- 
ant company  retained  in  its  possession  the  fund  arising  therefrom,  and 
disbursed  it  in  payment  of  the  creditors  of  the  Hotel  Company.  None 
of  it  was  paid  directly  to  i.  Gevurtz  &  Sons ;  and,  as  to  the  indemnity, 
it  operated  to  reimburse  the  defendant  company  in  the  payment  of  any 
liabilities  of  the  Hotel  Company  beyond  the  aforesaid  amount  of  $175,- 
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000,  plus  the  $35,000  disbursed  by  the  defendant  company.  I  am  im- 
pressed that  these  transactions  import  by  implication  an  assumption 
on  the  part  of  the  defendant  company  of  the  liabilities  of  the  Hotel 
Company,  not  only  up  to  the  amount  of  $175,000,  but  also  of  all  its 
liabilities  beyond  diat  amount. 

[2]  It  is  very  true,  as  counsel  for  defendant  contends,  that  where 
there  is  only  an  executory  contract  entered  into  between  two  parties, 
whereby  one  of  the  parties,  for  a  consideration  moving  from  the  other, 
agrees  to  pay  the  debt  of  a  third,  the  third  party  has  no  right  of  action 
against  the  promisor.  Washburn  v.  Investment  Co.,  26  Or.  436,  36 
Pac.  533,  38  Pac.  620";  Brower  Lumber  Co.  v.  Miller,  28  Or.  565,  43 
Pac.  659,  52  Am.  St.  Rep.  807.  But  it  is  settled  law  now  in  this  state 
that,  where  a  person  has  received  from  another  some  fund,  property, 
or  thing,  in  consideration  of  which  he  has  made  a  promise  or  entered 
into  an  undertaking  with  such  other,  but  primarily  and  directly  for  the 
benefit  of  a  third,  such  third  party  may  maintain  an  action  directly 
upon  such  promise  or  undertaking  so  made  and  entered  into  for  his 
benefit,  although  not  a  party  to  the  transaction. 

"In  such  case,"  as  was  said  In  Feldman  v.  McOulre,  34  Or.  300,  55  Pac.  872, 
"the  tlilrd  party  acquires  an  eQoitable  Interest  In  the  property,  fond,  or 
thlnK;  and  the  law,  acting  up<m  the  relationship  of  the  parties  and  their 
treatment  of  the  fund,  establishes  the  requisite  privity,  creates  a  duty,  and 
implies  a  promise  which  will  support  the  action." 

The  doctrine  has  been  treated  of  as  well  in  the  two  cases  first  above 
cited,  and  in  Parker  v.  Jeflfery,  26  Or.  186,  37  Pac.  712,  and  Kieman 
V.  Kratz,  42  Or.  474,  69  Pac  1027,  70  Pac.  506,  and  there  has  been  no 
modification  of  it  that  I  am  aware  of  in  recent  years. 

[3]  Applying  the  principle  here,  there  was  in  legal  intendment  a 
fund  created  and  left  in  the  hands  of  the  defendant  company  for  the 
payment  of  all  the  liabilities  of  the  Hotel  Company,  and  for  that  rea- 
son the  defendant  company  was  rendered  liable  directly  to  all  the  cred- 
itors of  the  Hotel  Company,  including  the  plaintiffs.  Nor  is  the  under- 
taking or  promise  thus  implied  within  the  statute  of  frauds.  Fddtiun 
V.  McGuire,  supra. 


THB  QBOBGB  W.  BLZST,  JB. 
(District  Court,  B.  D.  New  York.    May  18,  1917.) 

1.  SAI.TAOK  «=»38 — Apfobtionmknt  Auono  Salvobs. 

Where  a  schooner  lying  at  a  burning  pier  was  rescued,  after  l>dnK 
abandoned  by  those  in  charge  of  her,  by  courageous  and  extraordinary 
services  on  the  part  of  the  crew  of  a  tug,  and  the  danger  to  the  tug  was 
much  less  than  that  undergone  by  the  members  of  the  crew,  the  salvage 
serrlces  rendered  by  the  crew  should  be  viewed  as  a  separate  item,  as 
should  also  those  of  the  captain  of  the  tug. 

[Ed.  Note. — For  other  cases,  see  Salvage,  Cent.  Dig.  SS  93-102.] 

2.  Salvage  €=>27,  38 — Akodnt — Appobtionmbi^t  Amokq  Sajcvobs. 

A  flre,  destroying  a  pier  at  which  a  schooner  was  lying,  had  reached 
explosive  material  In  cars  alongside  the  schooner,  and  those  In  charge  of 
her  had  abandoned  her,  when  she  was  rescued  by  courageous  and  eztraor- 
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dlnary  services  on  the  part  of  tbe  crew  of  a  tug.  mie  tag  was  worth 
from  $10,000  to  $12,000,  but  the  clanger  to  the  tug  was  much  less  than 
that  undergone  by  the  members  of  the  crew.  The  schooner  before  the 
flre  was  worth  $16,000,  and  was  damaged  from  $10,000  to  $20,000.  Held, 
that  the  salvage  services  Justified  an  award  of  ^,500,  of  which  $5,000 
should  go  to  the  owners  of  the  tug,  $5,000  to  the  crew  Including  the  cap- 
tain, and  $3,500  to  the  captain  Individually. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent  Dig.  Si  (KSv  06,  93-102.] 

• 

In  Admiralty.  Proceeding  bv  Frederick  Bouchard  and  others 
against  the  schooner  George  W.  filzey,  Jr.  Decree  for  libelants  in  ac- 
cordance with  the  opinion. 

Foley  &  Martin,  of  New  York  City  (J.  A.  Martin,  of  New  York 
City,  of  counsel),  for  libelant. 

Alexander  &  Ash,  of  New  York  City  (Peter  Alexander,  of  New 
York  City,  of  counsel),  for  claimant 

CHATFIELD,  District  Judge.  The  services  of  the  crew  of  the 
Gallagher  in  rescuing  the  Elzey  upon  the  morning  of  July  30,  1916, 
were  so  courageous  and  extraordinary  that  it  is  impossible  briefly  to 
describe  them  or  to  adequately  state  their  nature.  Fire  from  the 
large  explosions  upon  the  Black  Tom  terminal  worked  to  the  east  and 
reached  explosive  material  in  cars  alongside  the  Elzey  just  before  the 
rescue.  The  plight  of  the  Elzey  attracted  the  attention  of  those 
boats  which  had  previously  been  working  upon  vessels  near  the  scene 
of  the  large  explosions,  and  the  testimony  shows  that  the  Elzey  could 
not  have  been  saved  from  total  loss  unless  removed  from  her  position 
alongside  the  pier.  The  actual  work  of  putting  out  the  fire  was  done  by 
the  fireboat  William  L.  Strong,  but  this  could  not  have  been  ac- 
complished if  the  Gallagher  had  not  brought  the  Elzey  out  in  the  mar- 
velous manner  above  referred  to. 

The  tug  Genesee,  of  the  Lehigh  Valley,  claims  to  have  participated 
in  the  rescue,  while  the  captain  and  mate  of  the  Genesee  contradict  the 
witnesses  from  the  fireboat,  police  boat,  the  revenue  cutter  Hudson, 
another  tug  in  the  immediate  neighborhood,  and  also  the  evidence  from 
certain  photographs  taken  by  a  man  in  a  small  motorboat,  who  took 
pictures  as  the  Elzey  was  being  towed  out.  The  deck  of  the  Elzey 
was  covered  with  empty  shells  and  quantities  of  high  explosive  jwwder, 
as  well  as  with  wreckage  from  the  explosions  and  fire. 

The  Elzey  was  later  in  the  same  day  taken  to  Erie  Basin,  where  an- 
other serious  dispute  arises  as  to  alleged  participation  by  men  from 
the  Gallagher  in  the  looting  of  certain  stores  and  clothing,  of  which 
no  further  trace  has  been  found.  Any  looting,  which  can  have  oc- 
curred, was  of  small  amount.  The  great  number  of  strangers  upon- 
the  vessel  and  the  removal  of  many  shells  as  souvenirs,  in  boxes  and 
bags,  make  it  extremely  doubtful  that  the  crew  of  the  Gallagher  com- 
mitted any  acts  which  detract  from  their  conduct  in  the  rescue  of  the 
vessel.  Much  of  the  time  policemen  were  present  upon  the  boat,  and 
the  circumstances  are  such  as  to  negative  the  conclusions  reached  by 
those  spectators  who  make  the  charge  of  wrongdoing. 

A  fire  occurring  from  the  discharge  of  the  scattered  explosives,  a 
couple  of  days  later  and  after  the  boat  had  been  redelivered  to  the  own- 


Digitized  by 


Google 


320  Hit   FBDBBAL  BBFOBTBB 

ers,  has  made  it  impossible  to  obtain  conclusive  evidence  of  the  repairs 
then  necessary  to  restore  the  Elzey ;  but  the  testimony  of  certain  sur- 
veyors, who  examined  the  boat  in  the"  interval  before  the  second  fire, 
indicates  that  the  damage  caused  by  the  explosion  and  fire  at  Black 
Tom  would  run  from  $10,000  to  $20,000.  The  value  of  the  boat  pre- 
vious to  the  explosion  was  at  the  very  least  $45,000,  and  subsequent 
events  would  indicate  that  she  could  have  been  sold  for  considerably 
more. 

[1]  The  tug  Gallagher  was  worth  from  $10,000  to  $12,000.  The 
danger  to  the  Gallagher  was  much  less  than  that  undergone  by  the 
members  of  her  crew,  and  it  must  be  held  as  a  proposition  of  law  that 
the  salvage  services  rendered  by  the  crow  with  the  use  of  the  Gallagher 
should  be  viewed  as  a  separate  item,  as  must  those  of  the  captain  of 
the  Gallagher,  who  deserves  much  of  the  credit  of  the  rescue. 

The  overwhelming  testimony  of  the  witnesses  from  the  other  boats 
makes  it  impossible  to  credit  &e  testimony  of  the  witnesses  from  the 
Genesee,  who  claim  for  themselves  substantially  all  of  the  credit  for 
the  rescue,  and  who  make  the  captain  of  the  Gallagher  merely  a  med- 
dlesome interloper,  who  interfered,  and  who  took,  accoj-ding  to  their 
story,  the  boat  away  from  her  anchorage  by  cutting  the  andior  chain 
after  she  was  safely  riding  at  anchor. 

The  testimony  in  the  case  shows  that  the  Genesee  had  been  seeking 
to  prevent  other  operations  of  the  Gallagher  in  attempted  salvage,  pre- 
vious to  the  time  of  the  rescue  of  the  Elzey,  and  but  little  weight  can 
be  given  to  the  -statements  of  these  witnesses  under  the  circumstances. 
No  similar  case  of  salvage  has  ever  been  brought  to  the  attention  of 
any  court,  so  far  as  this  court  now  knows.  The  elements  of  danger 
were  such  that  no  ordinary  basis  for  an  award  can  be  found,  'uie 
Ekey  had  been  abandoned  by  those  in  charge  of  her,  and  would  have 
been  a  total  loss,  in  spite  of  the  presence  and  assistance  of  the  fireboat, 
if  she  had  been  allowed  to  remain  at  the  pier,  which,  with  many 
freight  cars  thereon,  was  completely  destroyed.  Like  the  rescue  of  an 
abandoned  vessel  at  sea,  in  danger  of  total  destruction,  the  saving  of 
the  Elzey  must  be  attributed  entirely  to  the  acts  of  the  Gallagher 
in  the  few  moments  which  were  left,  when  the  Gallagher  arrived  upon 
the  scene,  before  a  rescue  of  the  vessel  became  impossible. 

[t]  Such  salvage  services  justify  an  award  of  $13,500,  of  which 
$5,000  should  go  to  the  owners  of  the  Gallajgher,  $5,000  to  the  crew, 
including  the  captain,  and  $3,500  to  the  captain  individually. 

Let  decree  be  entered  accordingly. 
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(District  Court,  D.  Minnesota,  Tbird  Dlvisloa.    July  16, 1917.) 

1.  CouBXS  4s»101 — Ndubib  or  Jpdoes — ^Pbbuminaby  iNJxrNcnoH. 

Judicial  Code  (Act  March  3,  1911,  c.  281)  8  260,  36  SUt  1162  ((3omp. 
St  1916,  {  1243),  providing  tbat  no  Uiterlocutory  injunction  suspending  or 
restraining  the  enforcement,  operation,  or  execution  of  any  state  statute 
shall  be  issued,  on  ground  of  unconstitutionality,  unless  the  application 
shall  be  heard  and  determined  by  three  Judges,  at  least  one  of  whom 
shall  be  a  Supreme  Court  Justice  or  Circuit  Judge,  does  not  Include  uncon- 
stitutionality under  the  state  Constitution,  but  only  under  the  federal 
Constitution. 
,  [Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {}  S44-3S0,  629.] 

X  CouKTs  «a>308(2) — WwaatAi.  Coubtb — ^Jubisdiction — Suits  Against  State. 
A  suit  to  enjoin  the  members  of  the  Minnesota  Public  Safety  Com- 
misatoo  from  enfordng  an  order  of  such  CommlSBlon,  or  prosecuting  or 
threatening  to  prosecute  for  nonvbserTanoe  ot  sudi  order,  injunction 
being  aslced  upon  the  ground  that  such  ocder  is  not  within  the  purview 
of  the  statute  creating  the  Commission,  Is  not  a  suit  against  the  state, 
of  which  federal  courts  are  denied  Jurisdiction. 
[Ed.  Note. — For  other  cases,  see  Courts,  (3ent  Dig.  |  844%.] 

5.  CoNSTiTtrnonAL  Law  «=326 — Gkart  ob  Lhotatioii  or  Powxb — State  Con- 

STrrtrnoRS. 

State  CkmstitutJons  are  limltatlonB,  and  not  grants,  of  power. 

[Ed.  Not&— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  if  3»-38.] 
4.  CoNSTrruTioNAL  Law  Cs>81 — ^Poucb  Poweb — Soopb  and  Extent. 

The  proper  extent  of  the  exercise  of  the  police  power  by  a  state  Is 
determined  by  the  necessities  of  the  situation,  within  constitutional  limi- 
tations. 

[Ed.  Note. — For  other  cases,  see  Oonstltuti<»al  law,  Cent  Dig.  i  148.] 

&  iHjruNcnoK  «=»114(2) — Public  Saixty  Cokmission — Pebsons  ENTrrLxo. 

An  order  of  the  Minnesota  Public  Safety  Commis^on,  declaring  it  neces- 
sary and  proper  for  the  public  safety,  the  protection  of  life  and  property, 
and  as  a  matter  of  military  expediency  and  necessity,  that  licensed  saloons 
be  closed  at  10  p.  m.  and  remain  closed  until  8  o'clock  the  following  day, 
and  providing  that  the  city  council,  board  of  trustees,  or  other  gOTernlng 
body  of  munidpalltles  forthwith  proceed  to  enact  ordinances  executing  the 
provisions  of  such  order,  is  not  directed  against  any  individual,  and,  if 
It  orders  any  one  to  do  anything,  is  directed  only  against  city  councils, 
etc.,  and  hence  an  individual  who  has  voluntarily  closed  his  saloon  at  10  p. 
m.,  and  who  has  not  been  ordered  by  the  PuUic  Safety  Commission  to  do 
anything,  or  been  threatened  in  any  way  by  it  is  not  entitled  to  an 
injunction  restraining  the  enforcement  of  such  order,  as  any  loss  sulfered 
by  him  is  not  directly  attributable  to  the  Commission's  order. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  U  203-210.] 

6,  Wab  «=>4 — Pbbcadtionabt  Measubes — Safett  CoMinssiON — Powebs. 

Such  order  was  within  the  power  granted  to  such  Commission  by  Laws 
Minn.  1917,  c  261,  {  3,  provTdlng  that  in  the  event  of  war,  such  Commis- 
sion shall  have  power  to  do  all  acts  and  things  not  Inconsistent  with  the 
Constitution  or  laws  of  the  state,  or  of  the  United  States,  which  are  neces- 
sary or  proper  for  the  public  safety  and  the  protection  of  life  and  public 
property,  or  private  property  requiring  protection,  and  to  do  all  acts  and 
things  necessary  or  proper,  so  thar  the  military,  civil,  and  industrial  re- 
sources of  the  state  may  be  most  efficiently  applied  toward  the  mainteoance 
Of  the  defense  of  the  state  and  nation,  and  towards  the  successful  prosecu- 
tion ot  such  war,  and  it  was  also  authorized  by  the  spedlic  provision  of 
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ernch  section  that  the  Commlssloii  shall  have  power  and  It  shall  be  Its  duty 
to  co-operate  with  the  military  and  other  olBoers  and  agents  of  the  United 
States  government,  and  to  aid  It  In  the  prosecution  of  such  war  and  In 
relatton  to  public  safety  so  far  aa  possible. 

r.  War  4=»4 — Safett  CoioassioN — Foweb& 

Laws  Minn.  1017,  c.  261,  S  3,  authorizing  the  Pnbllc  Safety  Commission 
to  do  all  acts  and  things  "nmi-lnconslstent  with  the  Constitution  or  laws 
of  the  state  of  Minnesota  or  of  the  United  States,"  which  are  necessary 
and  proper  for  the  puiposes  therein  spedUed,  should  not  be  narrowly 
construed,  but  as  giving  the  power  to  do  all  things  not  Inconsistent  with 
the  broad  purposes  or  the  underlying  principles  and  fundamental  require- 
ments of  the  laws  of  the  state. 

8.   COMBTITUTrONAL    LaW    <3=>62 — WaK    ®=>4 — SATKTT    COIOCIBSION — ^POWKBB — 

Statutory  Pbotisiohb. 

Laws  Minn.  1917,  c.  261,  {  3,  construed  as  authorizing  the  Public  Safety 
Commission  to  require  the  closing  of  saloons  at  10  p.  m..  Is  not  invalid,  as 
delegating  legislative  powers  to  such  Commission,  though  under  ottier 
statutes  saloons  may  be  kept  open  until  11  p.  m.,  and  until  12  p.  m.  under 
a  dty  ordinance,  as  the  Legislature  may  leave  the  administrative  details 
to  a  board  or  officer,  and  may  permit  a  change  of  admtnlatrative  details 
by  a  public  board  or  Individual,  even  after  they  have  been  enacted  into 
the  statute,  and  the  power  in  qneatlcn  relates  sim[dy  to  an  administrative 
detalL 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  Si 
94-102.] 

In  Equity.  Suit  by  Phil  Cook  against  J.  A.  A.  Bumquist  and  oth- 
ers.   On  application  for  a  preliminary  injunction.     Motion  denied. 

M.  H.  Boutelle  and  E.  S.  Gary,  both  of  Minneapolis,  Minn,  for 
complainant. 

Ambrose  Tighe,  of  St.  Paul,  Minn.,  for  Safety  Commission. 

C.  D.  Gould,  of  Minneapolis,  Minn.,  for  city  of  Minneapolis  and  its 
officers.  _ 

BOOTH,  District  Judge.  This  suit  is  brought  by  the  plaintiflF 
against  the  members  of  the  Public  Safety  Commission  of  Minnesota, 
the  city  of  Minneapcdis,  its  mayor  its  chief  of  police,  and  its  city 
attorney,  seeking  to  enjoin  the  defendants  from  enforcing  an  order  of 
the  Commission  which  is  known  as  "Order  No.  7,"  or  from  enacting 
any  ordinance  or  regulation  enforcing  the  same,  or  from  threatening  to 
prosecute  or  from  prosecuting  for  nonobservance  of  said  Commission's 
order. 

The  motion  now  under  consideration  is  a  motion  made  on  behalf  of 
the  plaintiff  for  a  preliminary  injunction,  and  has  been  heard  on  a  veri- 
fied amended  bill,  several  exhibits  which  have  been  introduced,  and 
some  little  oral  testimony  on  behalf  of  plaintiff,  and  on  behalf  of  de- 
fendants a  return  to  the  order  to  show  cause,  consisting  of  a  verified 
answer,  certain  affidavits,  several  exhibits,  and  some  oral  testimony. 

The  bill  of  complaint  sets  up,  among  other  things,  the  official  charac- 
ter of  the  several  defendants,  and  that  plaintiff  is,  and  has  been  for 
some  time,  the  proprietor  of  a  saloon  and  restaurant  in  the  city  of 
Minjieapolis  located  at  25  Washington  Avenue  North;  that  he  has 
built  up  a  large  and  lucrative  business,  and  that  he  has  been  conduct- 
ing thfe  same  in  accordance  with  the  laws  of  the  state  of  Miimesota  and 
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the  ordinance  of  the  city  of  Minneapolis.  The  bill  of  complaint  then 
alleges  that  on  the  16th  day  of  April,  1917;  the  Legislature  of  the  state 
of  Minnesota  passed  a  certain  act,  which  is  chapter  261  of  the  Session 
Laws  of  1917,  entitled  "An  act  providing  for  the  Minnesota  Public 
Safety  Cominission,  defining  its  powers  and  duties  in"  the  event  of  war 
and  otherwise,  and  appropriating  money  for  carrying  out  the  purposes 
thereof,"  and  the  biU  sets  forth  a  synopsis  of  the  act.  It  next  sets 
forth  that  on  or  about  June  5th  said  Commission  caused  to  be  adopted 
a  certain  order  designated  as  "Order  No.  7,"  and  served  the  same  upon 
the  various  local  officials  and  authorities  of  the  state.  It  then  sets  out  a 
synopsis  of  the  order.  It  next  sets  forth  that  by  various  threats  and 
otherwise  the  members  of  the  Conunission  required  the  defendant  may- 
or of  the  city  of  Minneapolis  to  instruct  the  superintendent  of  police 
of  the  city  of  Minneapolis,  and  through  him  the  police  force,  to  en- 
force and  carry  out  the  terms  of  the  order,  and  that  die  order  has  been 
carried  out,  and  that  the  city  council  is  threatening  to  pass  an  ordi- 
nance enforcing  the  provisions  of  the  order.  It  then  sets  out  that 
plaintiff  has  obeyed  this  order  and  closed  his  establishment  at  10 
o'clock  in  the  evening,  whereas  formerly  he  was  accustomed  to  keep  it 
open  until  11  o'clock  in  the  evening,  in  accordance  with  the  provisions 
of  the  state  law,  and  that  by  reason  thereof  he  has  suffered  great  loss 
and  damage  in  his  business.  It  then  sets  forth,  first,  that  the  act  of 
the  Legislature  referred  to  is  in  contravention  of  the  Ccmstitution  of 
the  United  States  in  certain  specified  particulars;  and,  second,  that 
said  act,  if  it  is  construed  as  authorizing  the  Commission  to  make  the 
Order  No.  7,  is  also  in  contravention  of  the  Constitution  of  the  state 
of  Minnesota;  and,  third,  that  if  it  is  construed  as  not  authorizing 
the  issuance  of  the  Order  No,  7,  then  the  act  of  tiie  Commission  in 
issuing  Order  No.  7  is  without  authority  of  law,  and  is  a  usurpation 
of  power;  and  he  prays,  as  I  have  already  stated,  an  injtmction  and 
other  relief. 

The  answer  of  the  defendants  admits  the  passage  of  the  act  of  the 
L^slature,  and  states  certain  facts  and  circumstances  in  view  of 
which  it  was  passed,  admits  the  issuance  of  Order  No,  7,  and  denies 
the  other  allegations  of  the  complaint. 

[1,  2]  At  the  commencement  of  the  argument  upon  the  motion  for  a 
preliminary  injunction,  counsel  for  plaintiff  stated  that  the  plaintiff 
does  not  seek  a  preliminary  injunction  on  the  first  ground  stated,  name- 
ly, that  chapter  261  violates  the  provisions  of  the  federal  Constitution, 
but  that  he  seeks  the  injunction  only  on  the  second  and  third  grounds. 
With  tiiat  understanding  the  court  overruled  the  objection  of  the  de- 
fendants to  the  jurisdiction  of  the  court  as  at  present  organized ;  they 
claiming  that,  if  such  constitutional  question  was  raised  under  the  fed- 
eral Constitution,  at  least,  it  required,  under  section  266  of  the  Judicial 
Code,  the  presence  of  three  judges  to  constitute  the  court.  The  de- 
fendants also  objected  to  the  jurisdiction  of  the  court  as  at  present  con- 
stituted, claimine  that  the  word  "unconstitutional,"  as  used  in  section 
266  of  the  Judicial  Code,  refers  not  merely  to  ihe  federal  Constitution, 
but  also  includes  unconstitutionality  as  regards  the  state  Constitution: 
That  objection  was  also  overruled.  The  defendants  also  attacked  the 
jurisdiction  of  the  court  on  the  ground  that,  even  if  it  should  be  held 
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that  the  act  of  the  G)tntnission  c(Mnplained  of  was  not  widiin  the  pur- 
view of  said  chapter  261,  still  the  members  could  not  be  enjoined  in 
the  present  suit,  as  this  would  be  maintaining  a  suit  against  the  state 
of  Minnesota.    This  objection  has  also  been  overruled. 

Taking  up  the  merits  of  the  motion,  the  first  question  is :  What  is  it 
that  is  sought  to  be  enjoined  by  plaintiff?  I  have  already  read  the 
prayer  for  relief  contained  in  the  bill.  It  has  reference  to  Order  No.  7. 
Now  there  are  a  number  of  things  in  Order  No.  7,  about  which  either 
there  is  no  complaint  in  this  bill,  or  no  showing  made  upon  which  pre- 
liminary injunction  can  be  based.  For  instance,  there  is  no  complaint 
here  as  to  that  provision  of  the  order  covering  the  closing  of  sadoons 
until  8  o'clock  on  the  following  day,  instead  of  5  o'clock  on  the  follow- 
ing day;  nor  is  there  any  complaint,  or,  if  there  is,  there  is  no  showing 
for  an  injunction,  on  the  ground  that  no  women  or  girls  be  permitted 
to  enter  such  saloon,  or  be  served  therefrom  at  any  time,  because  plain- 
tiff's testimony  is  that  he  had  no  such  trade ;  nor  is  there  any  com- 
plaint, or,  if  there  is,  there  is  no  showing  for  an  injunction,  bas^  upon 
the  order  so  far  as  it  touches  dancing  performances,  because  the  evi- 
dence is  that  there  was  no  such  performance  in  the  plaintiff's  establish- 
ment. 

[3]  The  really  vital  question  in  the  case  i$  this :  Whether  an  injunc- 
tion should  issue  against  the  defendants  to  restrain  them  from  taking 
any  steps  to  prevent  the  plaintiff  from  keeping  his  saloon  open  between 
the  hours  of  10  and  11  o'clock  at  night.  The  arguments  of  counsel 
upon  this  motion  have  taken  a  very  wide  range,  and  perhaps  necessarily 
so.  The  question  of  the  police  powers  of  the  state  have  beai  discussed ; 
the  nature  and  character  and  the  extent  of  these  powers;  also  the 
question  of  the  delegation  or  the  right  of  delegation  of  legfslative  power 
by  the  Legislature  to  other  branches  of  the  government  or  to  adminis- 
trative boards.  It  is  not  necessary,  in  my  view  of  the  situation,  to 
discuss  at  great  length  any  of  these  questions.  The  police  power  of  the 
state  of  Minnesota,  and  indeed  the  police  power  of  every  state  in  the 
United  States,'  is  exceedingly  broad,  and  the  state  Constitutions  are 
simply  limitations  of  power,  and  not  grants  of  power. 

[4]  The  question  of  what  is  a  proper  exercise  of  the  police  power 
may  be  determined  at  one  time  as  including  certain  matters  and  ex- 
cluding others,  and  at  another  time  may  be  determined  as  including 
even  those  matters  that  theretofore  had  been  considered  as  excluded. 
The  proper  extent  of  the  exercise  of  the  police  power  is  determined  by 
the  necessities  of  the  situation,  within  constitutional  limitations. 

The  question  of  delegation  of  power  by  the  Legislature,  and  espe- 
cially legislative  power  to  other  branches  of  the  government,  to  admin- 
istrative boards  or  to  individuals,  has  been  a  question  that  has  caused  a 
great  deal  of  controversy  in  the  courts,  not  oidy  in  the  state  courts,  but 
also  in  the  federal  Courts.  It  has  been  said  that  the  Legislature  makes 
the  law,  that  the  executive  executes  the  law,  and  that  the  judiciary  ex- 
pounds or  determines  what  the  law  is.  Of  course,  that  is  true  as  a 
general  statement ;  but  as  a  matter  of  fact  it  is  of  little  help  in  any 
particular  case,  because  practically  all  the  cases  that  arise  are  border 
line  cases,  and  the  question  to  be  determined  is  whether  the  particular 
act  is  a  legislative  act,  of  whether  it  is  a  judicial  act,  or  whether  it  is  an 
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executive  or  an  lidnMnistratJve  act.*  This  questioti  of  delegation  of 
power  is  one  that  has  received  the  attention  of  the  Supreme  Court  of 
the  United  States,  as  well  as  the  Supreme  Courts  of  the  states.  The 
latest  decision  of  the  Supreme  Court  of  the  United  States  is  that  of 
First.  National  Bank  of  Bay  City  v.  Attornev  General  of  Michigan  et 

al.,  244  U;  S.  416,  37  Sup.  Ct.  734,  61  L.  Ed.  ,  handed  down  on 

June  11th  of  this  year,  in  which  was  involved  the  act  of  Congress, 
approved  December  23,  1913,  establishing  the  Federal  Reserve  Board 
(38  Stat.  261,  c.  6  [Comp.  St.  1916,  §  9794]),  and  particularly  section 
11  (k)  of  the  act,  giving  to  that  board  authority  "to  grant  by  special 
permit  to  national  banks  applying  therefor,  when  not  in  contravention 
of  state  or  local  law,  the  right  to  act  as  trustee,  executor,  administrator, 
or  registrar  of  stocks  and  bonds  under  such  rules  and  regulations  as 
the  said  board  may  prescribe."  The  question  arose  whether  or  not 
that  was  a  delegatitm  of  legislative  power  to  the  Federal  Reserve  Board, 
such  as  was  not  atithorized  by  the  Constitution  of  the  United  States. 
The  Supreme  Court  in  passing  upon  that  question  used  the  following 
language : 

"Before  passing  to  the  question  of  procedure,  we  think  It  necessary  to  do 
no  more  than  say  that'  a  contention  wUeh  was  pressed  In  argument,  and 
which  it  may  be  was  Indirectly  referred  to  in  the  opinion  of  the  court  below, 
that  the  authority  given  by  the  section  to  the  Reserve  Board  was  void,-  be- 
cause conferring  legislative  power  on  that  board,  is  so  plainly  adversely  dis- 
posed of  by  many  previous  adjudications  as  to  cause  it  to  be  necessary  only  to 
refer  to  them." 

Then  they  refer  to  a  number  of  cases,  and  among  others  to  the  case 
of  the  United  States  v.  Grimaud,  220  U.  S.  506,  31  Sup.  Ct.  480,  55 
I*  Ed.  563,  which  was  a  case  where  Congress  had  passed  an  act  with 
reference  to  the  preservation  of  forests  in  the  United  States,  and  had 
placed  the  carrying  out  of  the  plan  in  the  hands  of  the  Secretary  of 
Agriculture,  with  power  to  make  rules  and  regulations,  and  providing 
that  violationis  of  those  rules  and  regulations  should  be  followed  by 
punishment..  It  was  claimed  that  this  was  giving  the  Secretary  of  Agri- 
culture power  to  make  a  law.  It  was  held  by  the  Supreme  Court  that 
it  was  amply  a  delegaticMi  to  him  of  administrative  power,  and  al- 
though he  had  made  rtiles  and  regulations,  violation  of  which  was 
followed  by  punishment,  yet  nevertheless  this  was  not  a  legislative  act 
on  his  part  within  the  meaning  of  that  term  in  the  oft-stated  principle 
that  a  legislative  act  could  be  passed  by  Congress  only,  and  not  by 
boards  or  by  individuals. 

There  are  many  decisions  in  the  state  of  Minnesota,  also,  as  to  this 
power  of  delegation,  and  a  number  of  them  have  been  referred  to  in 
arguments  of  counsel  at  this  hearing.  The  tendency,  not  only  in  Con- 
gress, but  in  state  Legislatures,  is  more  and  more  to  commit  to  admin- 
istrative boards,  or  to  individuals,  or  to  some  other  branch  of  the 
fovemment,  administrative  details.  In  the  case  of  Alexander  v.  Mc- 
nnis,  129  Minn.  167,  151  N.  W.  901,  the  court  in  its  opinion  said,  quot- 
ing from  a  previous  decision  of  that  court : 

"The  marked  tendMicy  of  legislation  in  recent  years,  not  only  in  this  state, 
tnit  In  other  states,  has  h«en,  to  a  large  degree,  to  break  away  from  tte  theory 
Gt  three  eepurate  and  indepeactrat  departments  of  government,  by  imposlne  npon 
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otber  dopartiaents  dottes  and  powers  of  a  leglsIatlTe  dianicter,  wlildli  tbc 
courts  have  been  Inclined  to  sustain.  Perhaps  few,  if  any,  cases  are  to  be 
found,  however,  where  statutes  imposing  purely  legislative  duties  and  powers 
upon  the  courts  have  been  upheld ;  but  the  authorities  are  numerous,  sustain- 
ing statutes  which  Impose  upon  the  courts  powers  involving  the  exercise  of 
both  Judicial  and  legislatiTe  fanctloaB — such  as  tbm  condeianation  of  land 
for  public  purposes,  the  appointmoit  of  oouuniaslonera  of  election  in  pro- 
ceedings for  adding  territory  to  municipal  corporations,  and  laying  out  and 
establtehlng  highways.  The  proceedings  provided  for  by  the  statute  under  con- 
sideration involve  the  exercise  of  both  legislative  and  Judicial  powers.  The 
queBti<xi  oC  the  iwoprlety  or  necessity  of  pnbllc  dltcfaea  to  drain  marshy 
or  overflowed  lands  is  one  of  legislative  diaractor.  The  condemnation  of 
land  through  which  such  ditches  may  be  constructed,  the  assessment  of  dam- 
ages, and  the  determination  of  the  legal  rights  of  parties  affected  are  judicial. 
The  exercise  of  all  these  powers  is  involved  in  proceedings  under  this  statute." 

It  must  be  taken,  then,  as  true  in  Minnesota  that  the  tendency  is 
more  and  more  to  leave  administrative  details  oi  legislation  to  other 
some  other  department  of  the  government  or  to  boards  or  to  individu- 
als. It  need  not,  however,  be  decided  in  this  case  whether  that  has 
been  done  in  chapter  261,  Laws  1917.  It  is  possible  that  this  case  may 
be  disposed  of  upon  a  much  narrower  basis. 

Order  No.  7,  which  is  attacked,  reads  as  follows,  so  far  as  apper- 
tains to  this  case : 

"The  Minnesota  Commission  of  Public  Safety  hereby  finds  and  declares  it 
necessary  and  proper  for  the  public  safety,  for  the  protection  of  life  and 
property,  and  as  a  matter  of  military  expediency  and  necessl^: 

"That  all  licensed  saloons  in  the  state  of  Minnesota  be  closed  at  10  o'clock 
p.  m.,  and  remain  closed  until  8  o'clock  the  following  day,  and  that  no  intoxi- 
cating liquors  be  sold,  served,  or  otherwise  disposed  of  therein  between  the 
hours  last  above  stated." 

"That  the  dty  ooundl,  board  of  trustees,  or  other  governing  body  of  all 
municipalities  in  the  state  of  Minnesota  forthwith  proceed  to  enact  ordinances 
executing  the  provisions  of  this  order  and  prescribing  suitable  penalties  for 
violations  of  such  ordinances,"  etc 

[S]  Narrowly  considered,  upon  its  face,  this  so-called  Order  No.  7 
does  not  purport  to  be  a  law.  It  does  not  purport  to  be  an  ordinance. 
It  is  not  directed  against  any  individual  in  the  state  of  Minnesota. 
There  are  no  penalties  announced  in  the  order  for  nonperformance 
of  it,  or  nonobservance  of  it.  There  are  no  threats  made  in  the  order, 
saying  what  will  happen  or  what  will  not  happen  to  persons  who  pay 
no  attention  to  the  order. 

Narrowly  construed^  this  Order  No.  7  is  simply  an  announcement  of 
certain  findings  or  a  declaration  by  the  Public  Safety  G>mmission  that 
certain  things  are  necessary  and  proper  for  public  safety,  for  the  pro- 
tection of  life  and  property,  and  as  a  matter  of  military  expediency. 
If  any  one  can  be  considered  to  have  been  ordered  to  do  anything,  it 
is  the  city  councils,  boards  of  trustees,  or  other  governing  bodies  of 
municipalities  in  the  state  of  Minnesota.  It  is  possible  that  the  gram- 
matical construction  of  the  order  will  allow  that  interpretation  to  be 
placed  upon  it,  and  that  it  is  a  direct  order  to  the  city  council,  although 
I  think  it  is  f  airlv  open  to  argument  that  it  .is  not  such  order,  even  as 
to  the  city  council.  But,  conceding  that  it  is  an  order  to  the  city  coun- 
cil, the  council  of  the  city  of  Minneapolis  and  the  i  authorities  of  the 
ci^  of  Minneapolis  are  not  here  making  any  complaint.    Th^  are  not 
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complaining  that  airy  'tiireats  have  been  issued  to  thein,  or  that  they 
have  been  ordered  by  the  Public  Safety  Commission  to  do  anything 
which  they  do  not  wish  to  do,  or  which  they  have  not  the  power  to  do. 
The  complaint  here  is  by  a  private  individual,  that  by  this  order  of  the 
Public  Safety  Commission  he  has  been  injured  in  some  way  in  his 
business.  He  has  had  no  direct  communication  from  the  Commission. 
He  has  voluntarily  closed  his  saloon  at  10  o'clock  p.  m.,  instead  of  1 1 
p.  m.  Giving  this  narrow  construction  to  Order  No.  7,  the  court  would 
not  be  justified  in  granting  the  application  of  the  plaintiff  for  a  pre- 
liminary injunction  in  this  case,  because  there  is  no  sufficient  showing 
made  by  the  plaintiff  that  his  loss,  if  any,  is  so  directly  attributable  to 
any  act  of  the  Commission  as  would  authorize  an  injunction  to  issue 
upon  such  construction  of  Order  No.  7. 

But  I  do  not  think  that  an  injunction  should  issue  if  a  much  broad- 
er construction  is  riven  to  Order  No.  7  flian  I  have  indicated.  Let  us 
look  at  the  law  under  which  this  Commission  of  Public  Safety  was  es- 
tablished. It  is  entitled  "An  act  providing  for  the  Minnesota  Public 
Safety  Commission,  defining  its  powers  and  duties  in  event  of  war  and 
otherwise,  and  appropriating  money  for  carrying  out  the  purposes 
thereof."  There  are  contained  in  that  act  ten  sections.  The  first  sec- 
tion simply  is  the  creating  part  of  the  act,  creating  the  Commission. 
The  second  provides  for  organization  of  the  board.  The  fourth  sec- 
tion grants  power  to  the  Commission  to  nOke  provision  for  the  com- 
fort of  certain  persons  in  military  and  naval  service,  and  to  provide  and 
pay  for  the  support  and  maintenance  of  any  person  or  persons  depend- 
ent for  support  upon  Minnesota  soldiers  in  tiie  military  service  of  the 
state  of  Minnesota  or  of  the  United  States,  while  such  soldier  is  in 
service.  Section  5  provides  for  the  payment  by  the  Commission  of 
50  cents  per  day  additional  pay  to  enlisted  members  of  the  Minnesota 
National  Guard,  for  their  period  of  service  on  the  Mexican  Border. 
Section  6  provides  for  the  payment  of  National  Guardsmen  from  the 
time  of  mobilizatic»i  until  they  are  mustered  into  the  service  of  the 
United  States  government.  Section  7  relates  to  enlistment,  organiza- 
tion, and  maintenance  of  a  Hcrnie  Guard. 

It  is  thus  seen  that  the  powers  conferred  on  the  Commission  are  of 
a  broad  and  varied  character.  In  this  case  it  is  section  3  that  is  partic- 
ularly attacked.  Section  3  grants,  in  addition  to  the  powers  granted 
in  sections  4,  5,  6.  and  7,  certain  special  powers,  five  in  numter,  and 
also  certain  general  powers.  The  special  powers  are  not  attacked  in 
this  proceeding.  It  is  the  general  powers  contained  in  the  first  para- 
graph of  section  3  ^at  are  attacked.  That  paragraph  reads  as  fol- 
lows : 

"In  tbe  event  of  war  existing  between  tlxe  United  States  and  any  foreign 
nation,  such  Commission  shall'  have  power  to  do  all  acts  and  tblngs  non- 
Incouslstent  with  the  Constitution  or  laws  of  the  state  of  Minnesota  or  of  th» 
tTnlted  States,  which  are  necessary  or  proper  for  the  public  safety  and  for 
tbe  protection  of  life  and  public  proper^  or  private  property  of  a  character 
as  in  the  judgmoit  of  tbe  Commission  requires  protection,  and  shall  do  and 
perform  all  acts  and  things  necessary  or  proper  so  that  tbe  military,  civil  and 
Industrial  resources  of  the  state  may  be  most  efficiently  applied  toward 
maintenance  of  the  defense  of  the  state  and  nation  and  toward  the  successful 
proaecotion  of  such  war,  and  to  that  end  it  shall  have  all  necessary  power 
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not  her^B  spetiUieally  enumerated  and  la  addition  tkareto  the  fioUowlng 

^>eclflc  powers." 

That  section  contemplates  several  ends  to  be  attained :  First,  the  pub- 
lic safety  is  to  be  guarded.  Protection  is  to  be  afforded  to  life  and 
public  property,  and  also  to  private  property  of  such  a  character  as 
in  the  judgment  of  the.  Commission  requires  protection,  and,  further, 
the  Commission  is  ordered  to  do  all  acts  and  things  necessary  or  prop- 
er so  that  the  military,  civil,  and  industrial  resources  of  the  state  may 
be  most  efficiently  applied  for  the  maintenance  of  the  defense  of  the 
state  and  nation,  and  toward  the  successful  prosecution  of  such  war. 

[8]  No  attempt  has  been  made  here  to  show  that  the  acts  which 
are  sought  to  be  accomplished  by  Order  No.  7  are  not  germane  to  the 
purposes  set  forth  in  section  3,  namely,  public  safety  and  the  protec- 
tion of  life  and  property,  and  the  applic^ion  of  the  resources  of  the 
state  to  accomplish  certain  ends.  I  take  it  that  no  attack  can  success- 
fully be  made  along  thatUne,  because  it  goes  without  saying  that  the 
order  here  in  question,  if  it  w^e  carried  out,  would  have  some  rela- 
tion at  least,  whether  direct  or  indirect,  to  the  ends  sought  to  be  at- 
tained; that  is,  public  safety,  and  the  protection  of  life  and  prop- 
erty, and  the  application  of  the  resources  of  the  state  to  the  specific 
purposes.  In  fact,*  it  can  hardly  be  disputed  that  the  relation  would  be 
direct,  and  the  effect  substantia.  Nor  do  I  think  that  the  issuance  of 
order  No.  7  is  without  the  purview  of  the  provisions  of  chapter  261. 
In  my  judgment,  said  order  is  within  special  power  No.  3  in  section  3 
of  the  act,  and  also  within  the  powers  granted  in  the  first  paragraph 
of  section  3  of  the  act. 

[7]  The  words  "non-inconsistent  with  the  *  *  *  laws  of  the 
state  of  Minnesota,"  contained  in  section  3,  should  not  be  given  a  nar- 
row construction,  in  view  of  tiie  broad  purposes  of  the  act  and  the 
great  emergency  it  was  intended  to  meet.  The  words  above  quoted 
should  rather  be  held  to  mean  not  inconsistent  with  the  broad  purposes, 
the  underlying  principles,  and  the  fundamental  requirements  of  the 
laws  of  Minnesota.  With  such  a  construction  placed  upon  section  3, 
the  Order  No.  7  is  well  within  the  purview  of  the  act. 

The  only  question  that  remains  in  the  case  is  whether  or  not  the 
Legislature  of  the  state  of  Minnesota  could  authorize  the  Commis- 
sion to  do  the  acts  here  in  question,  namely,  to  issue  Order  No.  7.  It 
is  claimed  that  the  Legislature  could  not  so  authorize  the  Commission, 
because  it  would  be  a  delegation  of  legislative  power.  As  has  been 
stated  here  upon  the  argument  by  counsel  for  the  defendants,  the  au- 
thorities are  almost  overwhelming  to  the  effect'that  a  federal  court  is 
very  loath  to  declare  a  state  statute  contrary  to  the  stat^  Constitution, 
when  that  state  statute  has  not  received  an  interpretation  at  the  hands 
of  the  Supreme  Court  of  the  state.  That  doctrine  has  been  announced 
by  the  Supreme  Court  of  the  United  States,  not  only  in  the  case  of 
Louisville  &  Nashville  Railroad  v.  Garrett,  231  U.  S.  298,  34  Sup.  Ct. 
48,  58  L.  Ed.  229,  but  also  in  the  case  of  Prentis  v.  Atlantic  Coast  Line, 
211  U.  S.  210,  29  Sup.  Ct.  67,  53  L.  Ed.  150,  also  in  the  very  recent 
case  of  PuUman  Co.  v.  Knott,  235  U.  S.  23,  35  Sup.  Ct.  2,  59  L.  Ed. 


Digitized  by 


Google 


COOK  T.  BOBKQinST   .  329 

105,  and  it  has  also  been  announced  numbers  of  times  by  lower 
courts.  So  that/unless  it  is  perfectly  plain  on  the  face  of  it  that  section 
3  of  chapter  261  of  the  Statutes  of  Minnesota  of  1917  is  a  delegation 
of  legislative  power,  such  as  is  forbidden  or  not  allowed  under  the 
state  Constitution,  this  court  would  hesitate  to  hold  that  statute  un- 
constitutional. 

[8]  In  my  view  of  this  section  3,  while  there  may  be  some  doubt  as 
to  just  what  powers  are  conferred  on  the  Commission,  yet  I  think  that 
section  3  purports  to  confer  merely  administrative  powers  upon  the 
Commission.  It  is  claimed  that  the  act  here  in  question,  viz.  the  issu- 
ance of  Order.  No.  7,  is  not  an  administrative  act,  but  is  an  exercise 
of  legislative  power.  The  argument  of  counsel  for  plaintiff  seems  to 
proceed  along  the  line  that,  inasmuch  as  the  statutes  of  the  state  have 
heretofore  allowed  saloons  to  be  kept,  open  imtil  11  o'clock  at  night, 
and  inasmuch  as  the  ordinance  of  the  city  of  Minneapolis  has  allowed 
saloons  to  be  kept  open  until  12  o'clock  at  night,  that  this  provision  of 
the  statute  is  the  law,  and  that  this  order  No.  7,  which  provides  that 
saloons  shall  close  at  10  o'clock  at  night,  undertakes  to  change  that 
law;  that  this  is  legislation,  and  that  such  legislation  cannot  be  had 
through  this  Commission.  It  seems  to  me  that  that  argtmient  is  not 
sound  in  all  respects.  The  Legislature  of  the  state,  in  passing  a  law, 
may  include  in  that  law  many 'administrative  details,  as  well  as  the 
main  vital  provisions  of  the  law,  or  it  may  pass  a  law  covering  a  mat- 
ter broadly  and  in  general,  leaving  the  administrative  details  to  a  board, 
or  to  certain  designated  persons ;  but  the  administrative  details  of  any 
particular  matter  included  in  a  statute  still  maintain  their  character  of 
administrative  details,  and  the  Legislature  may  pass  an  act  permitting 
the  carrying  out  of  a  change  of  these  administrative  details  to  a  public 
board  or  to  an  individual,  even  after  they  have  been  enacted  into  the 
statute.  It  seems  to  me  that  this  was  what  was  intended  to  be  done  by 
section  3  of  chapter  261 ;  that  it  Was  not  an  attempt  to  confer  the  l^s- 
lative  power  of  the  state  of  Minnesota  upon  the  Public  Safety  Com- 
mission, but  was  simply  an  attempt  to  confer  power  over  administrative 
details  in  respect  to  matters  pertaining  to  certain  specified  things. 
Those  things  are  the  public  safety,  the  preservation  and  protection  of 
life  and  property,  and  the  efficient  application  of  the  resources  of  the 
state  toward  certain  specified  purposes.  So  long  as  the  act  of  the  Com- 
mission is  simply  that  of  administrative  detail,  carrying  out  those  va- 
rious matters,  and  looking  towards  those  various  ends  described  and 
designated  in  section  3,  it  seems  to  me  that  such  act  is  not  without  au- 
thority of  the  statute,  nor  legislative  in  the  broad  sense,  but  rather  ad- 
ministrative. 

That  being  the  view  that  I  take  of  this  law  and  of  this  order,  it  fol- 
lows that  the  law  is  not  in  contravention  of  the  state  Constitution,  and 
it  follows,  also,  that  the  act  of  the  Commission  here  complained  of  is 
not  without  the  purview  of  the  statute,  chapter  261,  but  is  within  the 
purview  of  the  statute ;  and,  that  being  the  case,  the  plaintiff  is  not  en- 
titled to  a  preliminary  injunction,  and  the  motion  is  denied. 
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UNITED  STATES  y.  BILLINGSIjEX  et  aL 
(District  Coart,  W.  D.  Wasblngton,  N.  D.    May  S,  1917.) 

Nos.  3492.  3500,  3551. 

1.  Cbjminai.   Law    «=9l072 — ^AfisiamasNis   of   Bbbob — Ajslo'Waiux — Bwrtar 

or  Escape. 

Assignments  of  error  presented  for  allowance  will  not  be  passed  npon, 
where  defendant  has  escaped  from  custody,  until  he  surrenders  himself. 

[Ed.  Note.— X\>r  other  cases,  see  Olminal  Law,  Cent.  Dig.  ii  2708-2708.] 

2.  Cbchinal  Law  «=>274 — Pixas— Withdrawai,. 

Where  defendants  pleaded  guilty  after  being  fuUy  advised  of  their 
rights,  and  subsequoitly  on  the  trial  of  oodefendaota  gave  testimony 
which  would  Justify  no  conclusion  other  than  that  of  guilt.  It  was  not 
error  or  an  abuse  of  discretion  to  deny  leave  to  withdraw  their  pleas 
of  guilty  and  enter  pleas  of  not  guilty. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Gent  Dig.  If  682,  633.1 

Logan  Billingsley  and  others  were  convicted  of  offenses.  On  ap- 
plications for  the  allowance  of  assignments  of  error,  etc.  Ordered  in 
accordance  with  the  opinion. 

Clay  Allen,  U.  S.  Dist.  Atty.,  of  Seattle,  Wash. 
Bell  &  Hodge  and  Walter  B.  Allen,  all  of  Seattle,  Wash.,  for  defend- 
tmts. 

NETERER,  District  Judge.  Prior  to  December  28,  1916,  the  grand 
jury  returned  indictments  against  Logan  and  Fred  Billingsley  and  a 
number  of  other  parties,  charging  conspiracy  to  violate  a  federal  stat- 
ute. On  December  28th  Logan  Billingsley  was  arraigned  on  one  in- 
dictment and  pleaded  guilty  to  count  1.  On  January  3,  1917,  Logan 
and  Fred  Billingsley  were  arraigned  on  another  indictment  and  enter- 
ed pleas  of  guilty.  On  January  10th,  following,  Ora  Billingsley  was 
arraigned  on  another  indictment  and  pleaded  guilty.  On  March  3, 
1917,  Fred  Billingsley  was  arraigned  and  entered  a  plea  of  not  guilty, 
which  was  changed  to  guilty  on  the  5th  of  March.  On  March  5,  1917, 
Logan  Billingsley  was  arraigned  and  entered  a  plea  of  guilty,  and  Pie- 
low,  also  indicted,  pleaded  guilty.  On  March  6th,  following,  the  de- 
fendants Hodge,  Gill,  Peyser,  Poolman,  McLenn£Ui,  Doom,  and  Beck- 
ingham,  who  had  pleaded  not  guilty,  were  placed  on  trial,  and  the  trial 
closed  on  the  31st  of  March.  At  the  trial  Logan  Billingsley,  Fred 
Billingsley,  Ora  Billingsley,  and  Pielow,  under  oath,  testified.  Tne  de- 
fendants Gill,  Beckingham,  Hodge,  Peyser,  Poolman,  McLennan,  and 
Doom  were  found  not  guilty.  On  the  19th  of  April,  following,  the 
defendants  Logan,  Fred,  and  Ora  Billingsley  were  brought  before  the 
court  for  judgment  and  sentence,  whereupon  they  asked  permission  to 
withdraw  their  pleas  of  guilty  and  enter  pleas  of  not  guilty.  The 
court,  in  denying  the  request,  said : 

"When  these  defendants  were  brought  Into  conrt  to  be  arraigned,  Mr. 
Logan  Billingsley  was  accompanied  by  counsel.  After  the  first  arraignment, 
he  appeared  la  court  wltiioat  counsel,  and  stated  that  be  did  not  desire  coun- 
sel, and  was  fully  advised  of  the  step  be  was  about  to  take,  and  that  he  'was 
ready  to  enter  his  plea  of  guilty  at  that  time.    The  other  two  defendeints 
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decUned  ceansel,  and  stated  that  tbay  were  adTlsed  oC  the  step  they  were 
taking,  and  pleas  were  reo^ved  on  tlie  tlrat  ladictment  to  wblch  arraign- 
ments were  made.  In  the  subseanent  arraignments  on  tbe  other  Indict? 
meats  practl<:ally  the  same  proceeding  was  reputed.  This  court  Is  always 
very  careful  In  preserving  the  rights  of  defendants,  and  I  have  frequent- 
ly decUned  to  accept  a  plea  on  the  part  of  a  dafendant,  when  I  felt  that 
there  might  be  a  question  as  to  whether  he  was  fuUy  advised  <^  his  right, 
even  though  he  expressed  wlUingness  to  enter  a  plea  of  gnllty,  and  have  al- 
ways upon  such  occasions  appointed  counsel,  whore  the  defendant  was  not 
able  to  employ  counsel,  to  consult  with  the  party  prior  to  entering  his  plea. 
Tbe  same  cautious  meOnod  was  adopted  with  rdktlon  to  the  defendants  now 
before  the  court.  I  do  not  betteve  that  a  defendant,  after  he  has  entered  a 
plea  of  guilty,  has  an  absolute  right,  as  stated  by  counsel,  to  withdraw  the 
plea  of  guilty.  It  Is  a  discretion  which  Is  lodged  In  the  court,  and  which  is 
always  exercised  by  the  court,  having  In  view  the  Justice  of  the  matter  pre- 
sented and  the  interest  of  the  defendant  as  the  primary  consideration.  In 
the  matters  now  before  the  court,  the  defendants,  after  having  been  duly  ad- 
vised of  their  rights  and  of  the  step  they  were  about  to  take,  entered  pleas 
of  guilty.  Afterwards  this  cause  was  tried ;  we  received  testimony  for  near- 
ly 30  days ;  all  of  the  defendants  now  before  the  bar  of  the  court  testified ; 
and  for  the  court,  after  listening  to  the  testimony  of  the  defendants,  to  now 
say  that  the  rights  of  the  d^endants  require  that  the  court  exercise  that 
discretion  which  Is  vested  in  it,  in  permitting  a  withdrawal  of  the  plea  of 
guilty  and  entering  a  plea  of  not  guilty,  would  be  turning  the  orderly  and 
proper  proceeding  of  the  court  Into  a  farcical  proceeding.  This  action  the 
court  is  not  justified  under  any  circumstances  to  take,  from  any  viewpoint 
from  whldi  the>  anbject  can  be  approadied.  I  rememher  distinctly  the  testi- 
mony of  Sir.  Logan  BllUngsley  and  Mr.JTred  BllUngBley.  It  Is  impressed  on 
my  mind.  There  is^t  anything  In  the  testimony  which  they  gave  under  oath 
upon  which  the  court  could  predicate  the  slightest  excuse  for  granting  this 
application.  The  emphasis  placed  by  counsel  upon  the  fact  that  the  defend- 
ants who  were  tried  In  this  case,  and  who  were  denominated  by  counsel  as 
the  principal  defendants,  were  acquitted,  and  that  these  defendants  should 
therefore  not  be  punished,  could  not  be  considered  by  the  conrt  as  any  reason 
why.  If  there  has  been — I  am  not  sa2^g  that  there  was,  but  am  simply 
nslng  the  language  of  counsel — a  miscarriage  of  justice  with  relation  to 
some  of  the  defendants,  that  there  should  be  further  miscarriage  of  justice, 
and  say  that  these  defendants  should  not  be  punished,  or  that  the  court  should 
devote  time  in  going  over  the  same  matter  again  to  which  these  defendants 
have  testified,  and  'from  which  testimony,  no  view  can  possibly  be  taken 
which  would  justify  any  conclusion  other  than  that  of  guilt" 

The  defendants  were  sentenced — Ora  Billingsley,  30  days  in  the 
county  jail ;  Fred  Billii^sley,  6  months  in  the  county  jail ;  and  Xiogan 
Billingsley,  13  months  in  the  federal  prison  at  McNeil's  Island.  On 
the  25th  of  April,  a  petition  was  filed  in  this  court  praying  the  court 
to  fix — 

"the  amount  ot  bond  to  supersede  and  stay  the  Judgment  of  the  court  made 
and  altered  herein  on  the  19th  day  of  April,  1917,  pending  an  appeal  to  the 
Circuit  Court  of  Appeals  •  •  •  from  the  order  made  and  entered  on  the 
said  day,  denying  them  permisalpn  to  withdraw  their  pleas  of  guilty  and  to 
enter  pleas  of  not  guilty." 

Therewith  was  filed  a  notice  to  the  district  attorney  that  the  motion 
would  be  presented  to  the  court  on  the  26th  of  April,  at  2  o'clock  p. 
m.  On  the  26th  of  April  a  "further  petition"  was  filed  in  which — 
"the  above-named  defendants  respectfully  petition  that  a  writ  of  error  may 
be  Issued  herein,  whweby  the  order  and  judgment  of  this  court,  made  and 
entered  herein  on  the  19th  day  of  April,  1917,  denying  the  motion  of  the 
said  deffflidants  to  be  permitted  to  withdraw  their  pleas  of  guilty  to  the 
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Indictment  herein  and  to  substitate  theretor  a  plea  of  not  g:nllty,  tras  denied, 
and  thereafter  sentence  was  pronounced  against  the  aald  defendants  npon 
motion  of  the  district  attorney  for  this  district,  made  upon  said  day,  may  be 
reviewed  by  the  Circuit  Court  of  Appeals  of  the  United  States  for  the  Ninth 
GlrcQlt,  and  also  petition  this  court  that  in  the  said  order  allowing  said 
writ  of  error  to  issue  It  be  further  provided  that  the  judgment  and  sentence 
above  mentioned  be  sapeiseded  and  stayed,  and  that  the  said  defendants  be 
admitted  to  bail  pending  the  disposition  of  the  said  writ  of  error  by  the 
said  Circuit  Court  of  Appeals  of  the  Ninth  Circuit. " 

At  the  time  said  motion  and  petition  were  presented  the  district  at- 
torney presented  and  filed  an  affidavit  stating : 

"That  on  the  22d  day  of  April,  1917,  while  the  defendant  I/ogan  BilUngsley 
was  In  the  custody  and  control  of  the  United  States  marshal  in  the  United 
States  detention  station  at  the  dty  of  Seattle,  for  the  purpose  of  delivery  to 
the  United  States  penitentiary  In  execution  of  the  sentence,  said  Logan 
Billlngsley  escaped  from  said  detention  station,  and  since  that  time  has  been 
and  now  Is  a  fugitive  from  justice.    •    •    •  " 

No  assignment  of  errors  having  been  served  or  filed,  in  accordance 
with  rule  11  of  the  Circuit  Court  of  Appeals  (150  Fed.  vii,  79  C  C.  A. 
vii),  or  at  all,  the  court,  on  the  request  of  counsel  for  the  defendants, 
extended  the  time  for  hearing  said  motion  and  petition  until  such  as- 
signment of  errors  could  be  filed  in  accordance  with  said  rule.  On 
the  last  day  of  the  November  term,  the  court,  on  its  own  motion,  with 
the  consent  of  the  district  attorney,  extended  the  term  for  the  period 
of  10  days  for  the  purpose  of  affording  opportunity  of  presenting  such 
assignment  of  errors.  On  May  1st  the  defendants  filed  and  presented 
an  assignment  of  erors,  and  pray  that  the  same  be  allowed,  and  that 
a  transcript  of  the  records,  proceedings,  and  papers  upon  which 
judgment  was  €ntered,  duly  authenticated,  may  be  transmitted  to  the 
Circuit  Court  of  Appeals,  and  by  stipulation  of  the  attorneys  for  the 
defendants  and  the  district  attorney  the  matter  was  set  for  hearing  at 
this  time,  to  afford  opportunity  for  the  district  atomey  to  examine  the 
same. 

[  1  ]  The  defendant  Logan  BilUngsley  having  escaped,  and  not  being 
within  the  control  of  the  court,  either  actually  or  constructively,  the 
court  must  decline  to  consider  his  assignment  of  errors  until  such  time 
as  he  shall  surrender  himself  into  the  custody  of  the  proper  officers  of 
this  court  Smith  v.  United  States,  94  U.  S.  97,  24  h.  Ed.  32;  Bona- 
han  V.  Nebraska,  125  U.  S.  692,  8  Sup.  Ct  1390,  31  L.  Ed.  854: 
Byrne  on  Federal  Criminal  Procedure  (1916  Ed.)  §  390,  p.  235,  and 
section  235,  p.  136;  Ex  parte  Dorr,  3  How,  104,  11  I,.  Ed.  514.  And 
for  the  purpose  of  affording  said  defendant  Logan  BilUngsley  oppor- 
tunity to  surrender  himself  to  the  officers  of  this  court,  consideration 
of  his  assignment  of  errors  is  continued  until  such  surrender,  provided 
he  surrenders  within  the  time  to  which  the  November  term  of  court 
has  been  extended. 

[2]  The  discretion  of  the  court  in  declining  to  permit  a  withdrawal 
of  the  plea  of  guilty  was  not  abused,  and  I, do  not  believe  that  error 
was  committed.  Andrews  et  al.  v.  United  States,  224  Fed  418,  139 
C.  C.  A.  646;  United  States  v.  Lewis  (D..  C.)  192  Fed.  637;  United 
States  v.  London  (D.  C.)  176  Fed.  976;  United  States  v.  Bayaud  et 
aL  (C.  C.)  16  Fed.  376;  People  v,  John  Lennox,  67  Cal.  113,  7  Pac. 


Digitized  by 


Google 


FDOBT  HILL  CO.  V.  SKAOIT  OOUNTT  333 

260;  Barton  v.  State,  23  Wis.  587;  Commonwealth  v.  Winton,  108 
Mass.  485.  While  the  allowance  of  a  writ  of  error  is  a  matter  of 
judicial  determination,  upon  a  consideration  of  the  grounds  set  forth 
in  the  assignment  of  errors,  the  court  would  not  be  captious,  but  would 
rather  invite  an  es^ression  of  the  Circuit  Court  of  Appeals;  and 
while  the  defendant  has  a  right  of  appeal,  irrespective  of  assignment 
of  errors,  I  can  see  no  objection  to  allowing  the  assig^nment  of  errors 
and  aflFording  opportimi^  to  the  defendant  before  the  court  to  present 
his  contentions  to  the  Circuit  Court  of  Appeals  from  the  viewpoint 
of  his  choosing. 

Pending  a  hearing  in  the  Circuit  Court  of  Appeals,  the  defendant 
Fred  BilHngsley  may  be  released  on  bail  in  the  sum  of  $2,500,  ap- 
proved by  the  court.  Hardesty  v.  United  States,  184  Fed.  269,  106 
C  C.  A.  411 ;  In  re  Claasen.  140  U  S  200,  11  Sup.  Ct.  735,  35  L.  Ed. 
409;  Hudson  v.  Parker,  Judge,  156  U  S.  277,  15  Sup.  Ct  450,  39 
L.  Ed.  424. 


PUGKT  MILL.  CO.  v.  SKAGIT  COUNTY. 

(District  Court,  W.  D.  Washington,  N.  D.    May  10,  1917.) 

No.  3487. 

1.  Taxation  «s>482G2) — Oosbbction  of  AsscssmNTS — Nohcb  to  Pbopkbtt 

OwMEBa 

Under  Bern.  &  Bal.  Code  Wasb.  S  9200,  subd.  1,  authorizing  tbe  board 
of  equalisation  to  raise  the  valuation  of  real  pr<H>erty  which,  in  their 
opinion,  la  retnmed  below  its  fair  value,  after  at  least  five  days'  notice  in 
writing  to  the  owner  or  agent,  a  notice  to  appear  before  the  board  and 
stiow  cause  wliy  tbe  valuation  of  land  should  not  be  raised,  stating  that 
the  board  would  be  in  session  on  Monday,  Tuesday,  and  Wednesday  dur- 
ing the  first  three  weeks  in  August,  and  on  Saturday  of  the  third  week, 
being  the  2l8t  of  August,  was  insuttldent,  as,  under  the  decisions  of  the 
state  Supreme  Court,  the  property  owner  must  be  notified  to  awiear  on  a 
date  certals. 

rCd.  Note. — For  other  qases,  see  Taxation,  Coit.  Dig.  |  866.] 

2.  Courts  €=»386(6) — Fede&ax  Courts — State  Laws  as  Rules  or  Decision. 

The  Snpreme  Court  of  a  state  having  construed  a  statute  as  to  notice 
to  property  owners  of  a  iirc^osed  cliange  in  the  valuation  of  their  prop- 
erty, the  federal  court  must  regard  snch  construction  as  a  part  of  the 
statute  and  be  bound  thereby. 

[Ed.  Note. — I(V>r  other  cases,  see  Courts,  Cent  Dig.  |  961.] 

At  Law.  Action  by  the  Puget  Mill  Company  gainst  Skagit  County- 
Decree  for  plaintiff. 

Hughes,  McMicken,  Dovell  &  Ramsey  and  Palmer  &  Askren,  all 
of  Seattle,  Wash.,  for  plaintiff. 

A.  R.  Hilen,  Pros.  Atty.,  and  Thomas  Smith,  both  of  Mt  Vernon, 
Wash.,  for  defendant 

NETERER,  District  Judge.  Plaintiff  seeks  to  recover  from  the  de- 
fendant $7,313.86,  together  with  interest  from  Juue  1,  1916.    It  is  al- 
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leged  that  the  board  of  equalization  of  Skagit  cotinty,  without  notice, 
arbitrarily  raised  the  valuation  of  lands  by  plaintiff  owned  in  the 
county,  and  taxes  were  levied  upon  such  valuation,  and  that  the  amount 
sought  to  be  recovered  is  the  amount  represented  by  such  unwarranted 
act  on  the  part  of  the  equalizaticMi  board;  that  the  amount  of  taxes 
represented  by  the  valuation  returned  by  the  county  assessor  was  ten- 
dered and  refused,  and  on  June  1st,  when  said  taxes  had  become  de- 
linquent, for  the  purpose  of  preventing  the  issuance  of  delinquency 
certificates,  the  amount  claimed  was  paid,  under  protest,  however,  and 
that  demand  for  such  repayment  was  duly  made  thereafter,  and  re- 
fused. 

It  is  conceded  that  a  notice  was  given  to  the  {daintiff  company  by  the 
board  of  equalization  of  Skagit  county  on  the  3d  day  of  August,  1915, 
which  was  received  by  the  plaintiff  company  on  the  following  day. 
The  notice  reads,  omitting  formal  parts : 

"Yoa  are  bereby  notified  to  be  and  appear  before  the  board  of  eqaallzatloa 
of  Skagit  county,  Washington,  and  show  cadte.  If  any  yon  have,  why  the 
assessed  valuation  of  the  property  as  per  annexed  adiedule  shall  not  be 
raised  from  the  Items  marked  'Present  Valuation'  In  said  schedule  to  the  it^ns 
under  the  title  'Raised  to'  In  said  schedule.  And  you  are  hereby  notified  that 
If  you  fall,  neglect,  or  refuse  to  so  appear,  or  fall  to  show  good  and  sufficient 
cause  why  said  proposed  raise  should  not  be  made,  then  the  said  board  will 
proceed  to  make  such  raise  In  assessed  raluatiwi  on  i>roperty  as  specified  in 
said  schedule. 

"Yoa  are  further  notified  that  the  said  board  of  equalization  for  the  year 
1915  win  be  and  remain  In  session  In  the  commissioners'  rooms  at  the  court- 
house in  Mt.  Vernon,  Skagit  county,  Washington,  between  the  boars  of  9 
o'clock  In  the  forenoon  and  4  o'clock  In  the  afternoon  of  each  and  every  Mon- 
day, Tuesday,  and  Wednesday  during  the  first  three  weeks  In  August,  and 
will  also  be  In  session,  between  the  same  hours  as  stated,  on  Saturday  of  the 
third  week  in  Augu!>t,  being  the  21st  day  of  said  month,  which  day  will  be 
the  last  day  of  said  session." 

Attached  to  this  notice  was  a  description  of  the  property,  with  Ae 
returned  valuation  and  the  proposed  valuation  opposite  each  descrip- 
tion. The  section  of  the  Washington  statute  under  which  the  board  of 
equalization  was  proceeding  (section  9200,  subd.  1,  Rem.  &  Bal.  Code) 
provides  as  follows: 

"They  shall  raise  the  valuation  of  each  tract  or  lot  of  real  property  which 
In  their  opinion  is  returned  below  its  true  and  fair  value,  to  such  price  or 
sum  as  they  believe  to  ba  the  true  and  fair  value  thereof,  after  at  least  five 
days'  notice  shall  have  been  given  In  wilting  to  the  owner  or  agent" 

[1,  2]  It  is  contended  that  under  this  section  of  the  statute,  as  con- 
strued by  the  Supreme  Court  of  the  state,  the  plaintiff  was  entitled  to 
have  a  date  certain  fixed  by  the  notice  when  the  matter  would  be  heard, 
and  Everett  Water  Co.  v.  Fleming,  26  Wash.  364,  67  Pac.  82,  is  cited 
as  conclusive  of  the  contention.  In  this  case  the  notice  reads,  omitting 
formal  parts : 

"Tou  are  hereby  notified  to  appear  before  the  board  of  equallzatloii  within 
five  days  from  the  date  of  this  notice  and  show  cause  if  any,  why  the 
•  •  •  assessment  of  your  coiiipany  for  the  year  1901  should  not  be 
rni!>ed.  •  •  •  Board  will  be  in  session  from  the  19th  to  the  24th  of  this 
month." 
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Notice  was  dated  Augfust  16th,  and  the.  Supreme  Court  (26  Wash, 
at  page  367,  67  Pac.  83)  says:   , 

"It  will  be  observed  tiiat  the  statute  provides  that  this  actlMi  shall  he  taken 
after  at  least  five  days'  notice  shall  have  been  ^veo  to  the  owner,  and  the 
notice  calls  npon  the- company  to  appear  within  five  days  from  the  date  of 
the  notice.  So  It  would  seem  that  In  any  eVMit  the  statntory  -notioe,  without 
which  the  valuation  cannot  be  raised,  and  which  Is  a  Jurisdictional  prerequi- 
site, was  not  c^ven.  It  is,  however,  contended  by  the  appellants  that,  Itias- 
much  as  the  board  did  not  act  until  the  24th  day  of  August,  fully  five  dara 
had  elapsed  between  the  date  of  the  notice  and  the  action  of  the  board  la 
raising  the  aflsessmeat.  Bnt  we  think  the  statute  contemplates  a  n(^ce 
given  to  the  property  holder  with  a  date  oertaln,  fixed  tor  kla  appeaianc^,  and 
that  that  certain  date  must  be  fixed  more  than  five  days  trom  the  aeryioe  at 
the  notice." 

It  is  contended  on  the  part  of  the  defendant  that  the  notice  in  the  ilf- 
stant  case  is  distinguishable  from  the  notice  in  Everett  Water  Co.  V. 
Fleming,  supra,  in  that  a  definite  date  was  named  as  the  21st,  and  that 
the  notice  merely  gave  to  the  owners  the  option  of  appearing  at  any 
time  upon  any  of  the  oth^r  days. 

I  think  an  analysis  of  the  two  notices  would  hardly  justify  this  con- 
clusion, as  the  24th,  bang  the  last  day  in  the  Everett  n(^ce,  is  fully  as 
emphatic  as  the  21st  in  the  notice  in  issue.  The  employment  of  the 
term  "within  five  days'*  in  the  Everett  notice  was  not  the  determining 
factor,  and  no  doubt  was  employed  through  inadvertence,  and  if  a  day 
and  time  certain  had  been  fixed  for  hearing  the  matter  after  five  days' 
notice  the  term  "within"  would  not  have  been  controlling,  as  it  was 
not  in  the  decision.  There  is  no  l^^al  distinction  between  the  19fe  and 
the  24th  of  a  month,  and  the  Mondays,  Tuesdays,  and  Wednesday3  of 
each  week  and  the  21st  or  Saturday  of  the  last  week,  and  the  Supreme 
Court  of  the  state  having  construed  this  section  of  the  statute,  this 
court  must  regard  it  as  a  part  of  the  statute  and  be  bound  thereby. 
Leffingwell  v.  Warren,  2  Black  (67  U.  S.)  599, 17  L.  Ed:  261 ;  Lewis  v. 
Monson,  151  U.  S.  545,  14  Sup.  Ct.  424,  38  L.  Ed.  265 ;  Cargill  Co.  v. 
Minnesota,  180  U.  S.  452,  21  Sup.  Ct.  423,  45  L.  Ed.  619;  Jacobspn  v. 
Massachusetts,  197  U.  S.  11,  25  Sup.  Ct.  358,  49  L.  Ed.  643,  3  Ann. 
Cas.  765.  The  protest  was  sufficient,  and  if  a  verified  demand  was  nec- 
essary, it  was  waived. 

A  decree  may  be  presented  in  favor  of  the  plaintiff. 


In  re  ADAMS. 

(District  Court,  N.  D.  Georgia.    May  28.  1917.) 

No.  6506. 

Bankbttftct  ^s>372,  417(2) — Reopenino  Cask — ^Vacatino  I^scraboc. 

Where  a  bankrupt  honestly  tried  to  schedule  a  debt  due  0.,  but,  under 
a  misapprehension  as  to  whom  it  was  due,  scheduled  It  as  due  the  C. 
Company,  an  application  to  set  aside  the  discbarge  and  reopen  the  case. 
In  order  that  the  schedules  might  be  amended,  would  be  granted. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  fS  674,  868.] 
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In  Bankruptcy.  In  the  matter  of  Jesse  £.  Adams,  bankrupt  On 
application  to  set  aside)  the  discharge.  Disdiarge  set  aside,  and  case 
reopened. 

Claude  C.  Smith,  of  Atlanta,  Ga.,  for  petitioner. 
Adamson  &  Miller,  of  Atlanta,  Ga.,  for  objector. 

NEWMAN,  District  Judge.  This  is  an  application  to  set  aside  the 
discharge,  granted  the  bankrupt  on  December  2,  1916.  The  petition 
to  set  aside  this  discharge  is  upon  the  following  ground : 

The  bankrupt  owed  Charles  H.  Cone,  $250,  made  up  of  10  notes  of 
$25  each,  and.  under  some  misapprehension  as  to  tfie  party  to  whom 
the  debt  was  due,  he  scheduled  the  Cone  Realty  Company,  at  Macon, 
Ga.,  in  which  city  Charles  H.  Cone  lived.  Charles  H.  Cone  was  con- 
nected, in  some  way,  with  the  Cone  Realty  Company,  and  notice  of 
the  application  for  discharge  was  sent  to  that  compatiy,  and  it  seems, 
from  what  is  before  the  court,  that  the  notice  was  sent,  in  some  way, 
to  the  attorney  of  the  Cone  Realty  Compai^.*  Bul^  at  ail  events.  Cone 
denies,  in  his  answer  to  the  application  to  set  aside  the  discharge,  that 
he  received  any  notice.  He  is  proceeding  with  a  suit  against  the  bank- 
rupt on  the  notes  for  the  $250. 

It  seems  that  the  bankrupt,  Adams,  was  honestly  trying  to  schedule 
this  particular  debt,  but  was  under  some  misaf^rehension  in  some  way 
as  to  whom  it  was  due.  I  am  mdined  to  follow  the  decision  of  Judge 
Chatiield,  of  the  District  Court  of  the  Eastern  District  of  New  York 
(In  re  McKee  et  al.  [D.  C]  165  Fed-  269),  which  was  a  case  very 
similar  to  this,  and  upholds  the  granting  of  an  apjdication  in  a  case 
such  as  this  for  setting  aside  the  discharge  and  reopening  the  case. 

Of  course,  Charles  H.  Cone  will  have  the  right  to  object  to  the  grant- 
ing of  the  discharge,  after  the  discharge  is  set  aside  and  the  case  re- 
opened, upon  all  statutory  grounds;  but  I  think,  under  the  drcuni- 
stances  in  this  case,  following  tihe  only  authority  distinctly  in  point 
which  I  have  seen,  that  the  application  should  be  granted.  And  I  am 
of  the  opinion,  independently  of  any  authority,  that  in  a  case  like  this, 
where  there  was  a  sincere  and  honest  effort  to  schedule  a  creditor,  and 
a  mistake  was  made  as  to  who  the  creditor  was,  it  would  be  only 
fair  to  reopen  the  case,  and  give  the  bankrupt  a. chance  to  make  his 
schedule  conform  to  the  facts. 

It  is  therefore  ordered  that  the  discharge  heretofore  granted  be 
set  aside,  and  the  case  reopened. 
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ST.  LOUIS  INDBPBNDBNT  PACKING  CO.  T.  HOUSTON,  Secretary  of 

Agrlcnltnre,  et  al. 

(CiTcnit  Court  at  Appeals,  Elgbtli  Clrcait    May  7, 1917.) 

No.  4692. 

1.  Food  9s>3— Meat  Inspkotiom  Acr—Conenxicnon—BMefvi^rioiiB  of  Int- 

PABTIORT. 

Tbe  proTidoD  of  Order  No.  211,  promulgated  by  tbe  Secretary  of  Agri- 
culture under  Meat  Inspection  Act  March  4,  1907,  c.  2907,  34  Stat.  1260, 
and  ^ective  November  1,  1914,  tliat  sausage  shall  not  contain  cereal  in 
excess  of  2  per  cent.,  nor  water  In  excess  of  3  per  cent,  if  construed  to 
Include  any  compound  or  mixture,  however  labeled,  as  contended  by  th^ 
Department,  is  not  within  the  power  conferred  on  the  Secretary  to  make 
regulations  to  carry  out  the  purposes  of  the  act ;  such  purposes  being  to 
prohibit  generally  the  sale  of  products  which  are  unsound,  unwholesome, 
or  otherwise  imflt  for  Uunran  food,  or  misbranded,  without  prescribing 
formulas  for  sncb  products. 

[Ed.  Not«.— For  other  cases,  see  Food,  Cent  Dig.  f  2.] 

2.  CasmmmotiAi.  Iiaw  «s>74— Acts  or  ADiamsTSAnvB  OmcsBs— Kevibw 

BT  COUBTS. 

Where  the  head  of  a  department  is  not  acting  for  the  executive,  but  in 
the  performance  of  a  duty  speclflcaTly  Imposed  upon  him  by  a  law  of  Con- 
gress, whether  his  acts.  Where  they  affect  individual  rights  are  within  the- 
powers  conferred.  Is  a  qBe«tlo&  which  the  courts  hav«  Jutiadictton  to  de- 
termine. 

[Bd.  Note. — For  other  cases,  see  Constitutional  Lew,  Cent.  Dig.  S  124.1 

Amidon,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern' 
District  of  Missouri;  David  P.  Dyer,  Judge. 

Suit  in  equity  Iw  the  St.  Louis  Independent  Packing  Company 

, against  David  F.  Houston,  Secretary  of  Agriculture,  A,  D.  Melvin, 

Chief  of  the  Bureau  of  Aninaal  Industry,  and  James  J.  Brougham, 

Chief  Inspector  of  such  Bureau  at  St.  I/>uis.    Decree  for  defendants, 

and  complainant  appeals.    Reversed. 

For  opinion  below,  see  231  Fed,  779.  See,  also,  215  Fed.  553,  132 
C.  C.  A.  65. 

Franklin  Ferriss,  of  St.  Louis,  Mo.  (A.  B.  Stratton,  of  Chicago,  111., 
on  the  brief),  for  appellant. 

W.  H.  Woodward,  Asst-  U.  S.  Atty.,  of  St.  Louis,  Mo.  (Arthur  L. 
Oliver,  U.  S.  Atty.,  of  St.  Louis,  Mo.,  on  the  brief),  for  appellees. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDONr 
District  Judge. 

SMITH,  Circuit  Judge.  This  suit  was  brought  to  obtain  a  tempo- 
rary and  permanent  injunction  "restraining  Hon.  David  F.  Houston, 
Secretaiy  of  Agriculture,  Dr.  A.  D.  Melvin,  Chief  of  the  Bureau  of 
Animal  Industry,  and  James  J.  Brougham,  Chief  Inspector  of  the  Bu- 
reau of  Animal  Industry  of  the  Department  of  Agriculture  at 
St.  Louis,  and  their  and  each  of  their  assistants,  deputies,  inspectors, 
employes,  representatives,  and  clerks,  from  refusing  to  mark,  stamp,. 

^sstFoT  other  cue*  ■••  whm  toplo  A  KEY-NUMBER  la  kU  K«7-Numb«red  Dlsasts  ft  iDdexea 
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tag,  or  label  as  'Inspected  and  Passed'  all  meat  food  products  or  sausage 
manufactured  by  your  orator  found  to  be  sound,  healthful,  and  whole- 
some, and  which  contain  no  dyes,  chemicals,  preservatives,  or  in- 
gredients which  render  such  meat  or  meat  food  products  unsound, 
unhealthf ul,  unwholesome,  or  unfit  for  human  food,"  and  that  a  manda- 
tory injunction  issue  requiring  the  defendants  to  "mark,  stamp,  tag, 
or  label  as  'Inspected  and  Passed'  all  the  meat  food  products  or  sausage 
manufactured  by  your  orator  found  to  be  sound,  healthful,  and  whole- 
some, and  which  contain  no  dyes,  chemicals,  preservatives,  or  ingredi- 
ents which  render  said  meat  or  meat  food  products  unsound,  unhealth- 
ful,  unwholesome,  or  unfit  for  human  food." 

,  Upon  application  to  the  District  Court  for  a  temporary  injunction, 
it  was  denied,  and  complainant  appealed,  and  the  District  Court  was 
reversed,  and  a  temporary  writ  of  injunction  ordered  issued.  St. 
Louis  Independent  Packing  Co.  v.  Houston,  215  Fed.  553,  132  C.  C. 
A.  65.  We  assume  that  upon  receipt  of  the  mandate  a  temporary  in- 
junction was  issued  by  the  LHstrict  Cotirt  in  accordance  with  our  or- 
der, although  that  fact  does  not  appear  in  the  record.  No  notice  was 
ever  had  upon  Dr.  A.  D.  Melvin,  and  he  did  not  appear.  Hon.  David 
F.  Houston,  Secretary  of  Agriculture,  and  James  J.  Brougham,  in- 
spector in  charge,  filed  separate  answers  In  substantially  the  same  form, 
the  former  on  January  21,  1915,  The  case  came  on  for  trial  at  the 
September  term,  1915,  as  between  the  complainants  and  the  defend- 
ants answering,  and  upon  the  evidence  the  District  Court  on  March 
20,  1916,  dismissed  the  bill  at  complainant's  cost,  and  it  appeals.  The 
opinion  of  the  District  Court  upon  the  application  for  a  temporary 
injunction  will  be  found  in  204  Fed.  120,  and  its  opinion  upon  fin^ 
hearing,  upon  which  its  decree  was  reached  from  which  this  appeal 
was  taken,  is  found  in  231  Fed.  779.  The  case  having  been  three  times 
reported,  we  shall  not  make  a  full  statement  of  the  issues  and  evi-. 
dence,  but  content  ourselves  with  stating  such  new  matters  as  will  be 
necessary  to  an  understanding  of  the  case,  leaving  the  history  of  it  to 
be  learned  from  the  former  opinions. 

The  appellees  earnestly  urge  a  change  in  our  rulings  on  tlie  former 
appeal,  215  Fed.  553,  132  C.  C.  A.  65.  This  we  cannot  consider.  The 
former  opinion  constituted  the  law  of  the  case.  The  authorities  upon 
this  are  so  numerous  that  we  cannot  cite  them  individually.  'Hiey  will 
be  found  fully  reviewed  and  cited  in  2  Enc.  of  U.  S.  Sup.  Ct,  Repts. 
412  to  415,  and  12  Enci  of  U.  S.  Sup.  Ct.  Repts.  142.  In  view,  however, 
o,f  the  fact  that  the  Secretary  of  AgticiUtune  bad  not  b^  served  prior 
to  the  time  of  the  former  appeal,  although  his  subordinate  had  been, 
we  concede  it  is  barely  possible  this  rule  does  not  apply  to  him.  We 
therefore  say  that  the  argument  in  support  of  a  change  in  our  fonner 
rulings  is  not  persuasive  and  the  rulings  are  adhered  to. 

Notwithstanding  its  somewhat  inaccurate  statement  in  the  bill,  com- 
plainant has  not  been  manufacturing  sausage^  but  a  compound  which 
is  embraced  in  the  term  "meat  food  products"  and  known  as  "sausage 
and  cereal."  Water  is  added,  and  the  power  of  the  Agricultural  De- 
partment to  compel  the  use  of  the  word  "water"  in  the  name  of  the 
compound  has  never  been  questioned.    'Thus  it  can  require  that  plain- 
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tiff's  product  be  labeled  "sausage,  cereal  and  water,"  if  it  deems  such 
conduct  proper,  and  it  could  even  require  that  the  label  show  the  per- 
centage of  each  article  used.  These  meat  food  products  ha^e  been 
marked  for  years  by  stamping  upon  every  link  of  the  sausage  in  large 
Unk  goods  the  words  "sausage  and  cereal."  Where  the  links  are  very 
small,  this  has  been  put  upon  every  third  to  fifth  link.  The  same  in- 
scription is  put  upon  the  ten-pound  cartons  of  shipment ;  but,  as  this 
does  not  reach  the  ultimate  consumer,  it  will  for  the  present  be  ignored. 

[  1  ]  It  affirmatively  appears  that  the  complainant's  manufacture  con- 
tains no  dyes,  chemicals,  preservatives,  or  ingredients  that  would  ren- 
der them  unsound,  unhealthy,  unwholesome,  or  unfit  for  human  food. 
The  sole  question  on  this  branch  of  Ihe  case  is  whether  cereal  in  excess 
of  2  per  cent,  or  water  in  excess  of  3  per  cent,  may  be  added  to  sausage 
not  to  be  sold  as  sausage,  but  to  be  sold  as  sausage  and  cereal,  or  un- 
der such  other  name  as  the  Secretary  of  Agriculture  may  prescribe, 
not,  however,  denying  the  right  to  use  the  word  "sausage."  When  the 
practice  of  mixing  cereal  with  sausage  commenced  in  this  country,  the 
cereal  was  higher  priced  than  the  meat.  One  government  witness  stat- 
ed that  the  mixture  of  cereal  with  sausage  made  the  compound  less 
speedy  of  digestion. 

Let  us  now  see  what  was  decided  on  the  former  appeal.  It  was 
there  said: 

"The  entire  Meat  Iiispectl<m  Law  (Act  March  4, 1007,  a  2907,  S4  Stat  1260 
[V.  S.  Comp.  St  Snpp.  1911,  p.  1366])  was,  as  distinctly  indicated  In  it  to 
preyent.the  sale  of  food  which  is  ansonnd,  unwholesome,  ot  otheiwise  nnfit 
for  human  nse  or  mlsbranded.  It  was  not  the  design  of  Congress  in  that  law 
to  provide  standards  of  qnality,  except  to  prohibit  the  sale  of  food  which  was 
unsound,  unwholesome,  or  otherwise  unfit  for  human  use,  and  secure  true 
branding.  The  article  In  question,  being  sausage  with  cereal,  or  sausage  and 
cereal,  was  not  Intended  to  be  prohibited  by  Congress.  The  act  of  Congress 
did  conten^late,  however,  that  the  purchaser  should  know  what  he  was  buy- 
ing. •  *  •  We  come  now  to  the  provision,  Inserted  In  section  16  of  rule 
18,  that  sausage  Shall  not  contain  cereal  in  excess  of  2  per  cent.  If  this  sim- 
ply means  that  It  shall  not  be  sold  as  sausage,  it  possibly  may  have  been  valid ; 
but  the  government  does  not  contend  that  this  is  its  trae  meaning.  If  it 
meant  that  sausage  sold  as  such  should  not  contain  cereal  in  excess  of  2  per 
<«nt,  but  that  sausage  and  cereal  might  contain  more,  it  might  be  sustained. 
But  the  contention  Is  that  the  Secretary  of  Agriculture  had  power  to  prohibit 
the  manufacture  and  sale  of  sausage  and  cereal,  where  the  cereal  was  In  ex- 
cess of  2i  per  cent  This  the  Secretary  of  Agriculture  had  no  power  to  do. 
*  *  *  The  question  is  simply:  Could  he  pronlbit  the  naralUng  of  a  com- 
pound which  was  sound,  healthful,  wnoiesome,  and  free  from  dyes,  chemicals, 
preservatives,  or  ingredients  which  render  such  unfit  for  human  food,  by  a 
mere  regulation?  We  are  constrained  to  say  that  he  cannot.  A  compound 
of  beef  and  pork  would  not  entitle  the  Secretary  of  Agriculture  to  prohibit 
the  words  'beef  and  'pork'  to  appear  In  the  title,  and  to  condemn  all  such 

compounds  on  the  label  of  which  they  appear." 

t 

It  is  claimed  that  the  Secretary  of  Agriculture  has  issued,  effective 
November  1,  1914,  a  new  set  of  "Regulations  Governing  the  Meat  In- 
spection of  the  Department  of  Agriculture,"  and  that  previous  r^ula- 
tions  are  abrogated  thereby.  This  was,  of  course,  long  after  the  com- 
mencement of  this  suit.  These  new  regulations  omit  the  preamble  to 
the  order  of  February  28,  1913,  referred  to  in  215  Fed.  553,  556,  132 
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C.  C.  A.  65,  68.    The  new  regulations  divide  the  substance  of  the  cir- 
cular in  question,  and  so  far  as  material  are  as  follows : 

"Regulation  IJ.  Labeling. 
"Section  9. 

"Paragraph  2.  'When  cereal  Is  added  to  sausage  within  the  limit  prescribed 
by  paragraph  4  of  section  6  of  regulation  18,  there  shall  appear  on  the  label 
In  a  prominent  manner,  contiguous  to  the  name  of  the  product,  the  statement 
'cereal  added.'  When  water  in  excess  of  3  per  cent  and  cereal  are  added  to 
certain  kinds  of  sausage  as  permitted  by  paragraph  5  of  section  6  of  regula- 
tion 18,  the  same  shall  be  labeled  'sausage,  water,  and  cereal' :  but  when  no 
cereal  is  added,  the  addition  of  water  need  not  be  stated. 

"Paragraph  3.  When  cereal  is  added  to  any  meat  food  product  otber  ttian 
sausage  in  quantities  not  exceeding  5  per  crat.,  th«  statement  'cereal  added' 
shall  appear  on  the  label  in  a  cwtspicaous  manner  contiguous  to  the  name  of 
the  product,  and  if  any  such  product  contains  cereal  in  quantities  exceeding 
5  per  cent,  then  'cereal'  shall  appear  as  a  part  of  the  name  of  the  product  in 
uniform  size  and  style  of  letters,  for  example,  "potted  meat  and  cereal' :  Pro- 
vided, however,  that  products  sach  as  meat  loaves,  pates,  soups,  tripe  with 
onion  sauce,  Irish  stew,  stewed  kidneys,  hash,  chile  con  came,  tamales,  boiled 
dinners,  chop  suey,  scrapple,  and  the  like,  may  contain  cereal  and  similar 
substances  without  the  presence  of  sncb  substances  being  Indicated  on  the  la- 
bels." 

"Regulatloa  18.  Reinspectlon  and  Preparation  of  Meat  and  Products. 
"Section  6. 
"Paragraph  4.  Sausage  shall  not  contain  cereal  In  excess  of  2  per  cent 
"Paragraph  5.  Water  or  ice  shall  not  be  added  to  sausage,  except  for  the 
purpose  of  facilitating  grinding,  chopping,  and  mixing,  In  which  case  the  added 
water  or  Ice  shall  not  exceed  8  per  cent,  except  that  sausages  of  the  cla^s  which 
are  smoked  or  cooked,  sach  as  Frankfort  style,  Vienna  style,  and  Bologna 
style  may  contain  added  water  in  excess  of  3  per  cent,  bat  not  In  excess  of 
an  amount  necessary  to  make  the  product  palatable." 

It  is  manifest  that  this  is  but  a  rearrangement  of  the  order  of  Febru- 
ary 28,  1913.  The  prayer  of  the  bill  is  not  to  set  aside  any  order  of  the 
Department  of  Agriculture,  but  has  been  heretofore  set  forth  in  full. 
Surely  a  mere  rearrangement  of  the  regulations  without  changing  their 
meaning  would  not  deprive  the  complainant  of  the  right  to  maintain 
this  action.  It  is  claimed,  however,  that  the  omission  of  the  preamble 
to  the  order  of  February  28,  1913,  has  a  material  effect,  and  while  the 
preamble  showed  the  order  was  made  to  prevent  misbranding,  its  omis- 
sion and  the  transfer  of  a  portion  of  the  order  from  "Labeling"  to 
"Preparation  of  Meat  and  Products,"  makes  it  evident  that  the  Secre- 
tary has  found,  as  alleged  in  the  fifth  paragraph  of  his  answer,  that 
sausage  and  cereal  with  the  cereal  in  excess  of  2  per  cent,  is  unwhole- 
some. 

We  will,  for  the  purposes  of  this  case,  assume  that  the  Agricultural 
Department  has  dqfermined  that  sausage  and  cereal  are  not  sound, 
healthful,  and  wholesome,  although  it  appears  that  paragraph  3  of 
section  9  of  the  seventeenth  regulation  is  in  conflict  With  this  assump- 
tion. It  appears  from  the  government's  own  testimony,  as  well  as  from 
this  regulation  itself,  that  under  this  provision  the  production  of  scrap- 
ple is  permitted.    Scrapple  is  defined  by  the  Century  Dictionary  as : 

"An  article  of  food  something  like  sausage  meat,  made  from  scraps  of  pork, 
with  liver,  kidneys,  etc.,  mlnoed  with  herbs,  stewed  with  rye  or  com  meal. 
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and  pressed  into  large  cakes.    When  cold  it  is  cut  in  slices  and  fried.    It  is  of 
Pennsylvania  Dutch  origin." 

Roughly  speaking',  scrapple  is  simply  sausa^  and  cereal ;  the  latter, 
however,  largely  preponderating.  It  is  not  put  up  in  any  tin  container, 
but  as  sold  it  is  ustially  a  loaf  wrapped  up.  The  Department  permits 
Armour  &  Co.,  to  make  sosera,  in  which  there  is  sausage  and  unlimit- 
ed cereal  and  water.  OAer  institutions  put  up  other  compounds  of 
sausage  and  cereal  under  their  fanciful  names.  Meat  loaf  is  so  com- 
posed and  manufactured  with  the  approval  of  the  Secretary.  In  the 
actual  administration  of  the  law  there  is  no  controversy  with  the  De- 
partment's officers,  so  long  as  they  do  not  use  the  name  "sausage"  in 
the  title. 

We  held  in  this  case  on  the  former  appeal  that  the  Department  had 
no  right  to  forbid  the  use  of  the  word  "sausage"  on  a  compound  in 
which  it  entered,  provided  the  article  was  not  sold  under  a  false  or 
fictitious  name,  and  to  that  we  adhere.  When  this  dnd  the  Pure  Food 
Law  were  pending  in  Congress,  it  was  well  known  that  there  were  two 
distinct  plans  for  pure  food  legislation.  One  was  to  prescribe  formulas ; 
the  other  was  to  prescribe  that  food  was  to  b^  sound,  healthful,  and 
wholesome,  and  that  it  should  be  truly  branded.  See  United  States  v. 
Lexington  Mill  Co.,  232  U.  S.  399,  34  Sup.  Ct  337,  58  L.  Ed.  658,  L. 
R.  A.  1915B,  774. 

This  is  well  illustrated  by  the  controversy  which  has  raged  for  years 
about  so-called  alum  baking  powders.  A  number  of  learned  chemists 
have  cheerfully  testified  on  both  sides  of  that  question.  One  side 
has  sworn  that  the  use  of  alum  in  baking  powder  in  considerable  quan- 
tities would  make  it  highly  injurious  to  health;  the  other  has  sworn 
that,  while  this  would  be  true  if  the  alum  was  retained  in  the  finished 
product,  the  function  of  a  baking  powder  was  to  generate  a  gas,  which, 
in  expanding,  would  rend  thi  product  apart  and  make  it  light,  and  the 
gas  in  so  doing  escaped,  and  there  was  no  alum  in  the  finished  prod- 
uct. Confronted  by  controversies  like  this.  Congress  passed  the  Pure 
Food  Law  and  the  Meat  Inspection  Law  in  the  same  session.  In 
neither  of  them  did  it  prescribe  standards  of  quality,  but  it  required 
true  branding,  and  the  Meat  Inspection  Law  prohibited  the  sale  of  food 
which  is  unsound,  unhealthfnl,  unwholesome,  or  otherwise  unfit  for 
htmian  use. 

We  are  not  prepared  to  say  the  regulation  in  question  has  any 
application  to  the  manufacture  and  sale  of  sausage  and  cereal,  as  dis- 
tinguished from  sausage ;  but  the  attempt  to  so  construe  it  is  an  at- 
tonpt  to  make  the  act  of  Congress  do  just  vrfiat  Congress  had  no 
thouf^  of  doing — prescribe  formulas. 

It  is  claimed  that  sausage  and  cereal  will  decay  more  rapidly  than 
sausage.  The  evidence  for  the  defendants  ^ows  that  under  certain 
conditirais  fresh  sausage,  without  any  water  or  cereal,  will  become 
moldy  in  10  days  and  putrid  in  13.  Under  the  same  conditions,  with 
3  per  cent,  of  water  and  no  cereals,  it  will  become  moldy  in  6  days  and 
putrid  in  13  dajrs.  With  3  per  cent,  of  water  and  2^er  cent,  of  cereal, 
it  will  become  moldy  in  10  days  and  putrid  in  10  days.  With  no  water 
and  2  per  oent.  of  cereal,  it  will  become  moldy  and  sour  in  10  days 
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and  putrid  in  13  days.  With  10  per  cent,  of  water  and  no  c«real,  it 
will  become  moldy  and  sour  in  10  days  and  putrid  in  13  days.  With 
10  per  cent,  of  water  and  2  per  cent,  of  cereal,  it  will  become  moldy 
in  6  days  and  sour  and  putrid  in  10  days.  With  no  water  and  5  per 
cent,  of  cereal,  it  will  become  moldy  and  putrid  in  13  daj's.  With  3 
per  cent,  of  water  and  5  per  cent,  of  cereal,  it  will  become  moldy  in 
10  days  and  putrid  in  13  days,  exactly  the  same  time  required  for  pure 
sausage  to  become  moldy  and  putrid.  With  10  per  cent,  of  water  and 
5  per  cent,  of  cereal,  it  became  moldy  and  sour  in  10  days.  With  20 
per  cent,  of  water  and  5  per  cent,  of  cereal,  it  became  moldy  in  6  days 
and  putrid  in  10  days;  and  the  same  was  true  with  20  per  cent,  of 
water  and  10  per  cent  of  cereal.  It  is  claimed  that  the  diminished 
life  of  the  product  is  due  to  fermentation  in  the  corn  flour  and  water. 
While  the  length  of  life  of  the  product  seems  to  slightly  vary  in  inexpli- 
cable manner,  we  shall  assume  that  sausage,  cereal,  and  water  will  be- 
come moldy  in  6  days,  which  we  shall  also  assume  would  stop  its  sale, 
while  pure  saus^e  would  last  10  days.  Does  this  authorize  the  Sec- 
retary of  Agriculture  to  stop  its  sale  while  sound? 
Reg^ation  18,  section  1,  paragraph  1,  is: 

"All  meat  and  products,  whether  fresh  or  cured,  even  though  preTiously  In- 
spected and  passed,  shall  be  reinspected  by  bureau  employes  as  often  as  may 
be  necessai7,  In  order  to  ascertain  whether  the  same  are  sound,  healthful 
wholesome,  and  fit  for  human  food  at  the  time  Che  same  leave  official  estab- 
lishments. If  upon  such  relDBpection  any  article  is  found  to  have  become 
unsound,  unhealthful,  unwholesome,  or  in  any  way  unfit  for  human  food,  the 
original  mark,  stamp,  or  label  thereon  shall  be  removed  or  defaced  and  the 
article  condenmed." 

This  r^^lation  is  clearly  within  the  power  of  the  Secretary  of  Agri- 
culture, and  enables  him  to  see  that  no  product  is  sold  after  it  becomes 
moldy,  sour,  rancid,  or  putrid.  It  is  a  n\atter  of  common  knowledge 
that  there  is  the  greatest  variance  in  the  iceeping  qualities  of  organic 
substances  sold  for  human  food.  Some  early  summer  apples  are 
short-lived,  while  others  will  keep  until  the  next  crop-  is  harvested. 
Could  a  public  officer,  who  had  the  power  to  pass  upon  whether  apples 
were  sound,  healthful,  wholesome,  and  fit  for  human  food,  con- 
demn summer  apples,  when  they  were  faultless,  because  they  would 
not  keep  as  long  as  Ben  Davis,  for  example  ?  Can  food  be  pronounced 
unsound,  unhealthful,  unwholesome,  or  unfit  for  human  food  because 
within  some  number  of  days  after  its  manufacture  and  sale  it  may 
possibly  become  so? 

The  compound  here  in  question  is  ordinarily  delivered  to  the  re- 
tailer within  24  hours  and  to  the  consumer  within  48,  and  upon  the 
assumption  that  we  have  made  would  grow  moldy  in  6  days,  reaching 
the  consumer  4  days  before  it  has  so  far  deteriorated  as  to  become 
moldy.  That  is  a  matter  concerning  which  the  Secretary  of  Agriculture 
has  nothing  to  do  under  the  law.  There  is  no  claim  that  if  the  packers 
kept  pure  sausage  for  4  days,  and  then  offered  to  sdl  it  to  the  retailer, 
the  Department  of -Agriculture  could  prevent  such  sale,  although  con- 
fessedly it  would  have  no  longer  life  than  the  composition,  produced 
by  the  complainants  has.    While  the  answer  in  the  fifth  paragfrapb  de- 
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nies  that  the  cereal  used  is  wholesome,  there  is  much  evidence  that  it 
is  wholesome,  and  none  that  it  is  not.  The  Department  now  claims 
that  the  chief  ingredient  of  the  cereal  is  starch,  and  that  to  maRe  this 
readily  digestible  it  is  required  to  subject  it  to  more  heat  than  the  house- 
wife ordinarily  api^ies,  and  the  failure  to  do  this  reduces  the  speed  of 
digestion.  Again,  there  is  great  variance  in  organic  matter  sold  as 
food  in  the  speed  with  which  it  is  digested.  Such  variance  does  no^ 
constitute  any  of  the  food  unsound,  unhealthful,  or  unwholescune  as 
these  terms  are  used  in  the  law. 

We  have  already  held  that  the  Secretary  of  Agriculture  may  by  his 
control  over  the  labels  prevent  the  sale  of  sausage  and  cereal  under 
any  false  or  deceptive  name,  and  in  this,  sense  his  regulations  are  valid 
that  sausage  shaU  not  contain  over  2  per  cent,  of  cereal;  but  he  has 
absolutely  no  power  to  refuse  to  have  "passed"  sausage  and  cereal 
which  contains  more  than  2  per  cent,  of  cereal,  and  if  he  has  attempted 
to  go  further  he  has  attempted  to  rewrite  the  act  of  Congress  in  his 
official  capacity,  and,  if  so,  such  assumption  of  authority  by  him  is  not 
conclusive  on  all  the  world.  If  he  wants  a  law  which  will  enable  him 
to  prepare  formulas  further  than  the  present  law  does,  he  may  or  may 
not  succeed  in  modification  of  the  existing  law. 

[2]  The  defendants  contend  that  the  action  of  the  Secretary  of 
Agriculture  in  declaring  meat  products  unsound,  unhealthful,  or  un- 
wholesome is  conclusive.  We  have  already  shown  that  the  Secretary 
has  never  in  fact  held  that  sausage  and  cereal  were  unwholes(Mne ;  but, 
if  he  had,  his  finding  would  not  be  conclusive. 

The  first  case  cited  by  appellees  is  Marbury  v.  Madison,  1  Cranch, 
137,  166,  2  L.  Ed.  60.    In  that  case  the  court  said : 

"Tbe  concInaiOD  from  this  reasoning  1b  that,  where  tlie  heads  of  depart- 
ments are  the  political  or  confidential  agents  of  the  executive,  merely  to  ex- 
ecute the  wlU  of  the  President,  or  rather  to  act  In  cases  In  which  the  executive 
possesses  a  otaistltutlonal  or  legal  discretion,  nothing  can  be  niore  perfectly 
clear  than  that  their  acts  are  only  politically  examinable.  But  where  a 
specific  duty  Is  assigned  by  law,  and  Individual  rights  depend  upon  the  per- 
formance of  that  duty,  it  seems  equally  clear  that  the  Individual  who  consid- 
ers himself  injured  has  a  right  to  resort  to  the  laws  of  bis  country  for  a 
remedy." 

And  on  page  170  of  1  Cranch  (2  L.  Ed.  60) : 

"Where  the  head  of  a  department  acta  In  a  case,  In  which  executive  discre- 
tion Is  to  be  exercised,  In  which  he  Is  the  mere  organ  of  executive  will,  it  Is 
again  repeated  that  any  application  to  a  court  to  control  In  any  respect  his 
conduct  would  be  rejected  without  hesitation.  But  where  he  Is  directed  by 
law  to  do  a  certain  act  affecting  the  absolute  rights  of  individuals,  in  the  per- 
formance of  which  be  is  not  placed  under  the  particular  direction  of  the 
President,  and  tbe  performtmce  of  which  tbe  President  cannot  lawfully  for- 
bid, and  therefore  is  never  presumed  to  have  forbidden,  as,  for  example,  to 
record  a  commission,  or  a  patent  for  land,  which  has  received  aU  the  legal 
solemnities,  or  to  give  a  copy  of  such  record,  In  such  cases  it  is  not  perceived 
on  what  ground  tbe  courts  of  thB  country  are  further  excused  from  the  duty 
of  giving  judgment,  that  right  be  done  to  an  injured  individual,  than  if  the 
some  services  were  to  bo  performed  by  a  person  not  tbe  bead  of  a  depart- 
ment," 
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In  that  case  it  was  held  an  original  action  in  the  Supreme  Court  for 
mandamus  could  not  be  maintained,  but  that  opinion  shows  it  could 
have  been  maintained  in  a  nisi  prius  court. 

Appellees  next  cite  Kendall  v.  United  States,  12  Pet  524,  9  L.  Ed. 
1181.  That  was  a  suit  for  a  writ  of  mandamus  against  the  Postmaster 
General  of  the  United  States  in  the  United  States  Circuit  Court  of  the 
Pistrict  of  Columbia  to  compel  him  to  credit  the  amount  allowed  by 
the  Solicitor  of  the  Treasury  to  certain  contractors  who  were  the  re- 
lators in  the  suit.  The  court  held  that  tfie  Solicitor  of  the  Treaspry 
had  by  the  act  of  Congress  been  created  an  arbitrator  and  that  his  find- 
ings were  conclusive.  This  is  now  elementary.  The  other  cases  held 
that  the  writ  of  mandamus  cannot  ran,  and  one  that  the  writ  of  injunc- 
tion cannot  issue  to  control  the  decision  of  an  executive  officer,  which 
we  cheerfully  concede  to  be  the  law. 

In  Bates  &  Gufld  v.  Payne,  194  U.  S.  106, 106,  24  Sup.  Q.  595,  597 
(48  L.  Ed.  894),  which  was  started  by  a  bill  to  compel  the  recognition 
by  the  Postmaster  General  of  the  right  of  the  plaintiff  corporation  to 
have  a  periodical  publication  known  as  "Masters  in  Music"  received 
and  transmitted  through  the  mails  as  a  matter  of  the  second  class,  and 
to  enjoin  defendant  from  enforcing  an  order  theretofore  made  by  him 
denying  it  entry  as  such,  the  court  said : 

"Bnt  tfaere  Is  nnotber  ctam  of  cofim  In  which  the  mie  Is  somewhat  dUterent- 
ly,  and  perhaps  more  broadly,  stated ;  and  that  Is,  that  where  Oongress  has 
committed  to  the  head  of  a  department  certain  duties  requiring  the  exercise 
of  Judgntent  and  dl^retlon,  his  action  thereon,  whether  it  involve  questions 
of  law  or  ftict,  will  not  be  reviewed  by  the  conrts,  unless  he  has  exceeded  his 
authority  or  fbls  court  should  be  of  opinion  that  hlg  action  was  <jearty  wrong." 

The  case  most  nearly  in  point  of  any  called  to  our  attention  is  that  of 
School  of  Magnetic  Healing  v.  McAnnuIty,  187  U.  S.  94,  23  Sup.  Ct. 
33,  47  L.  Ed.  90.  That  was  a  case  of  a  fraud  order  issued  against  the 
complainant  by  the  Postmaster  General.  In  the  first  place,  Aat  was  a 
case  involving  an  alleged  healing  system^  which  is,  of  course,  somewhat 
similar  to  determining  the  question  of  wholesomeness  of  food.  The 
court  said : 

"That  the  conduct  of  the  Post  OflSoe  Is  a  part  of  the  adminlstratlTe  depart- 
ment of  the  government  is  entirely  true,  but  that  does  not  necessarily  aud  al- 
ways oust  the  courts  of  Jurisdiction  to  grant  relief  to  a  party  aggrieved  by 
any  action  by  the  head  or  one  of  the  subordinate  officials  of  that  departnwnt 
which  Is  unauthorized  by  the  statute  under  which  he  assunnes  to  act.  The 
acts  of  all  its  officers  must  be  Justified  by  some  law,  and  In  case  an  official 
violates  the  law  to  the  Injury  of  an  Individual  the  courts  generally  have 
Jurisdiction  to  grant  relief." 

And  again: 

"Conceding,  arguendo,  that  when  a  question  of  fact  arises,  which.  If  fo\ind 
in  one  way  would  show  a  violation  of  the  statutes  in  question  In  some  particu- 
lar, the  decision  of  the  Postmaster  General  that  such  violation  had  occurred, 
based  upon  some  evidence  to  that  effect,  would  be  conclusive  and  final,  and 
not  the  subject  of  review  by  any  court,  yet  to  that  assumption  must  be  added 
the  statement  that  If  the  evidence  before  the  Postmaster  General,  In  any  view 
of  the  facts,  failed  to  show  a  violation  of  auy  federal  law,  the  determination 
of  that  official  that  su(^  violation  existed  would  not  be  the  determination  of  a 
question  of  fact,  but  a  pure  mistake  of  law  on  hia  part,  because  the  facts 
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teing  conceded,  whether  tb^  amounted  to  a  violation  of  the  statntea,  would 
be  a  legal  question  and  not  a  qneatloo  of  fact  Being  a  question  of  law  sim- 
Sij,  and  the  case  stated  In  the  bill  being  outside  of  the  statutes,  the  result  lu 
that  the  Postmaster  General  has  ordered  the  retention  of  letters  directed  to 
complainants  In  a  case  not  authorized  by  those  statutes." 

And  again: 

"The  facts,  which  are  here  admitted  of  record,  show  that  the  case  is  not 
<Mie  which  by  any  construction  of  ttiose  facts  Is  covered  or  provided  for  by 
the  statutes  under  which  the  Postmaster  General  has  assumed  to  act,  and  his 
deternrinatlon  that  those  admitted  facts  do  authorize  his  action  Is  a  dear 
mistake  of  law  as  applied  to  the  admitted  facts,  and  the  courts,  therefore,  must 
have  power  In  a  proper  proceeding  to  grant  relief.  Otherwise,  the  individual 
is  left  to  the  absolutely  uncontrolled  and  arbitrary  action  of  a  public  and 
administrative  ofQcer,  whose  action  is  unauthorized  by  any  law  and  is  in 
violation  of  the  rights  of  the  Individual." 

That  whole  case  is  worthy  of  careful  consideration. 
In  Howe  v.  Parker,  190  Fed.  738,  at  page  746,  111  C.  C.  A.  466,  at 
page  474,  this  court,  speaking  by  Sanborn,  Presiding  Judge,  said : 

"Whether  or  not  the  weight  of  evidence  In  substantial  cmflict  sustains  the 
«ne  or  the  other  side  of  an  issue  of 'fact  is  a  question  upon  which,  in  cases 
within  his  Jurisdiction,  the  final  declslou  of  the  Secretary  of  the  Interior 
is  conclusive,  in  the  absence  of  fraud  or  gross  mistake.  But  whether  or  not 
there  is  at  the  close  of  a  final  trial  or  hearing  before  him  any  evidence  to 
sustain  a  charge  or  a  finding  of  fact  in  support  of  it  is  in  his  and  in  every 
Judicial  and  quasi  Judicial  tribunal  a  question  of  law.  Ward  v.  Joslln,  186  I . 
S.  142,  147,  22  Sup.  Ct  807,  46  U  Ed.  1003;  United  States  Fidelity  &  G.  Co. 
V.  Board  of  Cwn'rs,  145  Fed.  144,  151,  76  C.  C.  A.  114,  121 ;  Lalng  v.  Rlgney, 
160  U.  S.  531,  540, 16  Sup.  Ct  366,  40  L.  Ed.  525;  Southern  PacMle  Co.  v.  Pool. 
160  U.  S.  438,  440,  16  Sup.  Ct  338,  40  L.  Ed.  485 ;  The  Francis  Wright,  105 
U.  S.  381,  887,  26  L.  Ed.  1100;  Clement  v.  Insurance  Co.,  7  Blatchf.  51,  53,  54. 
58,  Fed.  Gas.  No.  2,882;  Delaware,  Lackawanna  &  Western  R.  Co.  v.  Cou- 
verse,  139  tJ.  S.  4^,  472,  11  Sup.  Ct.  569.  35  L.  Ed.  213.  And  an  injurious  er- 
ror of  the  Secrelary  in  finally  deciding  that  question  presents  good  ground 
for  relief  in  equity.  The  Land  Department  of  the  United  States  is  a  quasi 
Judicial  tribunal.  Invested  with  authority  to  hear  and  determine  claims  to 
the  public  lands  subject  to  its  disposition,  and  its  decisions  of  the  issues  pre- 
sented at  such  hearings  are  impervious  to  collateral  attack.  But  its  Judgments 
and  patents  do  not  conclude  the  rights  of  claimants  to  the  land.  They  rest  on 
established  principles  of  law  and  fixed  rules  of  procedure,  the  application  of 
which  to  each  case  condltlona  Its  right  decision,  and  if  the  offlcers  of  the 
Land  Department  are  Induced  to  issue  a  patent  to  the  wrong  party  by  an 
erroneous  view  of  the  law,  or  by  a  gross  mistake  of  the  facts  proved,  or  by  a 
decision  Induced  by  fraud,  the  rightful  claimant  is  not  remediless.  He  may  in 
a  court  of  equity  avoid  the  effect  of  the  decision  and  the  patent,  and  charge 
the  legal  title  derived  from  it  with  a  trust  in  his  favor" — citing  numerous  au- 
thorities. 

It  is  claimed  that,  while  complainants  sold  their  sausage  and  cereal 
at  less  than  the  price  of  sausage,  they  did  not  make  such  a  reduction 
as  they  might  have  made,  and  this  was  a  fraud  upon  the  public,  and 
makes  complainant's  hands  unclean,  and  the  rule  that  he  who  comes 
into  a  court  of  equity  must  come  with  clean  hands  precludes  a  recovery 
by  them.  That  plaintiff  sold  the  combination  cheaper  than  pure  sau- 
sage and  at  an  agreed  price,  even  though  it  may  have  given  them  a 
somewhat  larger  profit  than  they  could  realize  on  pure  sausage,  was 
not  such  a  fraud  as  to  preclude  their  maintaining  this  action. 

The  case  is  reversed  and  remanded,  with  directions  to  the  District 
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Court  to  set  aside  its  decree  dismissing  the  complainant's  bill  and  award 
plaintiffs  a  decree  substantially  as  prayed,  reserving  the  right  of  the 
defendants  to  apply  for  a  modification  of  the  injunction  upon  a  show- 
ing that  the  Secretary  has  adopted  new  regulations  as  to  labeling  sau- 
sage and  cereal,  requiring  that  the  label  show  that  cereal  in  excess  of  3 
per  cent,  and  water  are  used  in  the  compound. 

AMIDON,  District  Judge  (dissenting).  This  case  has  followed  an 
unusual  course,  and  has  led  to  unfortunate  results.  When  it  was  here 
on  appeal  from  the  order  denying  the  preliminary  injunction,  this  court, 
without  any  judicial  investigation  of  the  facts,  decided  that  the  name 
■'sausage"  could  be  deprived  of  its  false  and  deceptive  character,  when 
applied  to  plaintiff's  product,  by  the  use 'of  qualifying  words,  and  or- 
dered the  tempwary  injunction  to  issue.  The  case  then  went  back  to 
be  tried  in  the  lower  court  upon  the  merits,  but  this  court  had  already 
precluded  such  an  investigation.  Our  decision  was  held  to  be  binding 
upon  the  trial  court  that  the  name  was  not  false  and  deceptive,  and 
that  court  was  shut  up  to  an  investigation  of  whether  plaintiff's  product 
was  unwholesome  The  result  is  that  the  question  whether  the  name 
is  false  and  deceptive,  as  used  in  the  channels  of  trade,  is  finally  decid- 
ed by  this  court  against  the  decision  of  the  Department  solely  on  bill 
and  answer,  and  without  any  investigation  of  the  questicm.  Fortunate- 
ly, if  this  case  shall  be  taken  to  a  higher  court  for  review,  our  decision 
on  the  appeal  from  the  order  denying  a  temporary  injunction  will  be 
open  for  re-examination.  I  shall  therefore  take  occasion  now  to  ex- 
press my  own  views  upon  both  branches  of  the  case. 

Speaking  first  to  the  question  of  unwholesomeness,  the  trial  court 
has  found  as  the  result  of  the  evidence  adduced  at  the  trial  that  plain- 
tiff's product  is  unwholesome,  and  this  is  in  accord  with  the  finding^ 
of  the  department  I  think  those  findings  are  binding  upon  this  court, 
and  should  not  be  disturbed,  and  upon  that  ground  the  decree  should 
be  affirmed. 

The  case  for  the  government,  however,  is  much  stronger  upon  the 
ground  that  the  use  of  the  name  "sausage,"  either  singly  or  in  connec- 
tion with  other  words,  when  applied  to  plaintiff's  product,  is  false  and 
deceptive,  and  I  shall  now  state  my  views  on  that  subject. 

"No  meat  or  meat  food  products  diall  be  sold  or  offered  for  sale  by  any 
person,  firm  or  corporation  in  Interstate  or  foreign  commerce  under  any 
false  or  deceptive  name.  But  established  trade  name  or  names  which  are 
usual  to  such  products,  and  which  are  not  false  or  deceptive,  and  which  shall 
be  approved  by  the  Secretary  of  Agriculture  are  pemritted." 

This  is  the  provision  of  the  Meat  Inspection  Law  upon  which  this 
case  turns.  It  does  not  help  to>  a  proper  decision  to  emphasize  the 
part  of  the  law  which  deals  with  unwholesome  meat  as  a  reason  for 
minimizing  the  provision  which  I  have  quoted.  By  a  later  section  of 
the  statute  the  Secretary  of  Agriculture  is  given  full  power  to  make 
rules  and  regulations  necessary  to  carry  all  provisions  of  the  law  into 
effect. 

The  difference  of  view  between  myself  and  the  majority  of  the 
court  may  be  stated  in  a  few  words.    They  believe  that  the  Secretary 
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of  Agriculture,  in  preventing  the  use  of  false  and  deceptive  names,  is 
confined  to  inventing  qualifying  words  which  in  their  judgment  will 
be  sufficient  to  prevent  the  names  being  false  and  deceptive.  That  it 
seems  to  me,  is  only  a  part  of  his  power,  and  to  confine  him  thus  to 
the  dictionary  is  to  take  away  other  and  more  practical  powers  which 
the  law  confers.  It  is  said  by  the  majority  that  the  law  does  not  give 
the  Secretary  power  to  fix  the  standards  for  meat  products.  That,  it 
.•seems  to  me,  is  sticking  in  mere  forms  of  words.  It  may  be  that  the 
Secretary's  rules  could  have  been  expressed  in  better  phraseology.  His 
letter,  however,  by  which  the  rules  were  promulgated,  makes  dear 
their  purpose.  There  it  is  declared  tiiat  they  are  enacted  "for  the  pur- 
pose of  preventii^  the  use  in  interstate  os  foreign  commerce  of  meat  or 
meat  food  products  under  any  false  or  deceptive  name."  In  the  light 
of  this  purpose  the  rules  must  be  interpreted  aS  if  they  read : 

"The  name  'sausage*  stiall  not  be  used  upon  any  package  containing  a  meat 
food  product  tf  the  prodact  oontains  cereal  In  excess  of  2  per  oant  or  added 
lee  or  water  In  excess  of  3  per  cent.,"  etc 

Thus  interpreted  the  rules  come  within  the  authority  of  the  Secre- 
tary of  Agricvilture  to  make  rules  and  regulations  for  the  purpose  of 
carrying  into  e&eet  that  provision  of  the  statute  which  forbids  the  use 
of  false  and  deceptive  names  upon  meat  food  products. 

One  of  the  most  effective  ways  of  preventing  names  being  false  and 
deceptive  is  to  fix  the  standard  of  articles  to  which  those  names  may 
be  applied.  The  law  not  only  authorizes  the  Secretary  of  Agriculture 
to  compel  the  use  of  qualifying  words  when  that  method  will  prove 
effective,  but  it  likewise  empowers  him  to  say  that  a  trade  term  like 
"sausage,"  which  will  be  understood  by  the  general  public  to  include 
certain  elements  in  the  article,  shall  not  be  u^  if  the  article  does  not 
possess  those  elements.  That  is  a  practical  way  of  preventing  the  use 
of  the  name  for  false  and  deceptive  purposes.  The  record  in  this  case 
shows  that  the  Secretary  of  Agriculture  has  tried  for  years  to  deal 
with  the  subject  by  the  use  of  qualifying  words  which  indicate  that 
other  elements  like  cereal  or  potato  have  been  added,  and  we  ought  to 
conclude,  from  the  fact  that  he  has  abandoned  that  method,  that  he  has 
found  as  the  result  of  the  actual  experiences  of  commerce  that  it  is 
ineffective,  and  that  the  word  "sausage,"  even  with  such  qualifiers,  still 
continues  to  be  false  and  deceptive  to  the  public.  As  the  result  of  that 
experience  he  has  changed  his  method  of  attack.  My  Brethren  seem  al- 
most to  assume  ^at  an  equitable  estoppel  in  pais  ought  to  be  appUed  to 
his  adopting  these  new  measures  because  of  his  unsuccessful  experi- 
ences in  using  modifying  terms.  Such  a  view  deprives  that  officer  of 
the  right  to  profit  by  experience. 

Names  and  things  are  but  the  reverse  sides  of  a  single  shield.  One 
of  the  ways  to  prevent  names  being  deceptive  it  to  prescribe  the  qual- 
ities of  articles  to  which  they  may  be  properly  applied.  That  is  one  of 
the  large  features  of  the  Pure  Food  and  Drug  Act  (Act  June  30,  1906, 
c.  39lJ,  34  Stat.  768  [Comp.  St.  1916,  §§  8717-6728]).  Those  who 
deceive  by  the  use  of  trade-names  understand  this  well.  Their  whole 
art  consists  in  taking  from  an  article  having  a  familiar  name  some  of 
the  qualities  which  its  name  implies,  and  then  continuing  to  apply  the 
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name  to  the  chained  article.  Plaintiff  admit$  that  this  is  precisely 
what  it  is  doing.  It  tells  us  that  sausage  was  until  quite  recently  made 
from  lean  meat.  The  poorer  qualities  of  sausage  are  now  made  from 
ears,  snouts,  Uvers,  and  other  parts  of  the  animal  that  were  formerly 
waste.  These  cheaper  parts,  however,  are  deficient  in  fiber,  necessary 
to  give  the  sausage  proper  consistency.  To  meet  this  difficulty  some- 
thing else  must  be  used  as  a  binder.  Commeal  and  water  supply  that 
need;  so  the  plaintiff  adopts  them.  That  all  sounds  like  progress  in 
the  industry  and  the  saving  of  waste.  We  must  not,  however,  allow 
it  to  deceive  us.  What  has  really  been  done  is,  not  only  to  substitute 
a  poorer  quality  of  food  for  a  better,  but  to  substitute  commeal  and 
water  in  place  of  meat.  To  apply  the  old  name  to  this  changed  article 
is  to  make  it  false  and  deceptive.  In  the  actual  experiences  of  the  meat 
trade,  the  addition  of  modifying  words  may  be  wholly  ineffective  to 
prevent  the  decepticMi.  My  Brethren  say,  however,  that  that  is  the 
only  remedy  which  the  law  permits.  In  my  judgment,  the  statute  clear- 
ly submits  the  whole  subject  to  the  Secretary,  and  the  able  corps  of 
scientific  men  associated  with  him,  to  adopt  whatever  measure  seems 
wise  as  the  result  of  their  studying  the  actual  facts  of  the  meat  trade. 
It  is  an  unwarranted  use  of  judicial  power  for  a  court  sitting  in  a  law 
library  to  substitute  its  judgment  for  that  which  the  law  commits  whol- 
ly to  these  administrative  officers. 

There  is  no  just  ground  for  holding  that  the  r^ulations  of  the  Secre- 
tary, or  his  refusal  to  stamp  plaintiff's  products  as  inspected  and  pass- 
ed, are  arbitrary,  (a)  The  standard  fixed  by  the  regulations  is  in  ac- 
cord not  only  with  the  legislative  action  of  fiie  state  of  Pennsylvania, 
but  with  the  scientific  investigations  of  the  best  students  on  the  sub- 
ject, particularly  the  investigation  of  the  Association  of  German  Food 
Chemists  at  their  tenth  general  meeting  held  at  Dresden  in  May,  1911, 
and  numerous  other  associations  of  food  experts  referred  to  in  the 
briefs  for  the  government  (b)  The  government  inspectors  have  not 
refused  to  mark  plaintiff's  products,  if  sound  and  whoieswne,  "Inspect- 
ed and  Passed,"  if  they  are  put  up  under  some  name  of  which  the  word 
"sausage"  is  not  the  mstinctive  feature,  but  base  their  refusal  upon  the 
ground  that  plaintiff  insists  upon  the  right  to  use  the  term  "sausage," 
either  singly  or  in  composition,  and  that  to  permit  it  to  do  this  would 
be  to  approve  a  false  and  deceptive  name. 

The  majority  opinion  really  comes  to  this:  Appellant  may  make 
any  combination  of  meat,  cereals,  and  water  which  it  sees  fit,  and 
affix  the  name  "sausage"  to  the  product,  and  the  power  of  the  Secre- 
tary of  Agriculture  is  confined  to  inventing  qualifying  words  or  phrases 
to  prevent  this  product  from  being  false  and  deceptive.  That  I  cannot 
regard  as  a  sound  interpretation  of  the  statute.  It  clothes  the  depart- 
ment with  power  to  prohibit  the  use  of  a  name  in  connection  with  a 
product  when  the  product  is  of  such  a  character  as  to  make  the  name 
false  and  deceptive.  In  the  exercise  of  that  power  the  Secretary  may 
forbid  the  use  of  the  name  at  all  in  connection  with  the  compound,  if  in 
the  good-faith  exercise  of  his  judgment  he  is  of  the  opinion  tkat  the 
name,  when  thus  used,  is  false  and  deceptive.  It  may  well  occur  that 
no  qualifying  phrase  which  can  be  invented  will  take  away  the  false 
and  deceptive  quality  of  the  name  in  the  channels  of  trade. 
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The  dictionaries  all  tell  us  that  sausage  means  a  compound  of  meat, 
sage,  and  spices,  and  I  agree  with  the  trial  court,  and  the  Supreme 
Court  ol  Michigan  (Armour  &  Co.  v.  Bird,  159  Mich.  1,  123  N.  W. 
580,  25  L.  R.  A.  [N.  S.]  616),  that  this  is  what  it  means  to  the  general 
public.  Standard  authorities  say  that  10  per  cent,  of  cereal  will  ab- 
sorb 30  per  cent,  of  water.  So»  if  appellant  may  exercise  the  right 
which  it  claims  in  its  bill,  the  purchaser  who  thinks  he  is  getting  a  meat 
product  will  be  getting  40  per  cent,  of  commeal  and  water  Consider- 
ing the  present  high  prices  of  meat,  that  is  probably  as  clear  a  fraud  as 
any  transaction  ftat  has  been  condemned  under  the  Pure  Food  and 
Dn^;s  Act 

.  I  cannot  accept  the  view  that  the  mark  "Inspected  and  Passed"  has 
nothing  to  do  with  the  name,  but  means  only  that  the  meat  product  is 
wholesome  and  free  from  dyes  and  other  forbidden  ingredients.  The 
section  here  involved  has  to  dp  with  food  products  placed  or  packed  in 
cans  or  otlier  receptacles.  As  /to  these  the  statute  provides  that  the  in- 
spection is  not  complete  until  the  package  is  labeled  and  sealed,  or 
closed  under  the  supervision  of  an  inspector,  and  as  a  part  of  the  same 
sentence  it  is  provided  that  the  meat  products  thus  put  up  shall  not  be 
sold  under  a  false  or  deceptive  name.  By  the  department  rules  the  es- 
sential features  of  the  label  are:  (1)  The  true  name  of  the  product; 
(2)  the  inspection  legend ;  (3)  the  establishment  number.  From  these 
provisions  I  think  the  words  Inspected  and  Passed,"  when  placed  upon 
the  label  of  which  the  name  is  a  part,  fairly  mean,  and  will  be  under- 
stood by  the  purchaiser  of  the  package  to  mean,  not  only  that  the  food 
product  is  wholesome  and  fit  for  food,  but  that  the  name  is  not  false  or 
deceptive  when  applied  to  the  contents  of  the  package.  Under  the 
statute  it  is  as  much  the  duty  of  the  Secretary  of  AgriciUture  tp  protect 
the  public  against  fraud  by  a  deceptive  name  as  against  poison  by  an 
unwholesome  article,  and  when  a  package  with  a  name  upon  it  is  stamp- 
ed "Inspected  and  Passed,"  I  can  find  no  reason  why  the  Secretary 
should  not  see  to  it  that  the  article  is  true  to  the  name  as  well  as  whole- 
some. Congress  goes  so  far  as  to  say  that  established  trade-names 
may  not  be  used  if  they  are  deceptive,  and  requires  even  such  names 
to  be  approved  by  the  Secretary  of  Agriculture.  This,  in  my  judg- 
ment, commits  to  .that  officer  the  determination,  not  only  what  name 
shall  be  used,  but  what  thing  shall  be  entitled  to  use  established  trade- 
names. 

There  is  another  independent  ground  for  the  affirmance  of  the  de- 
cree. It  is  manifest  upon  the  record  that  plaintiff's  cereal  and  water 
sausage  is  a  cheat  upon  the  poor  to  whom  it  is  mainly  sold.  Such  an- 
cient maxims  as  "he  that  doeth  iniquity  shall  not  have  equity"  forbid 
the  granting  to  it  of  any  relief.  Our  decision,  however,  awards  the 
extraordinary  writ  of  mandatory  injunction  commanding  officers  to 
stamp  what  they  have  found  to  be  a  fraud  "Inspected  and  Passed," 
thus  compelling  them  to  aid  and  abet  the  fraud  which  they  were  ap- 
pointed to  prevent. 

In  my  judgment  the  decree  dismissing  the  bill  was  dearly  right  and 
should  be  affirmed. 
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BARKEB  et  al.  v.  CITX  OF  NEW  TORK. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.    April  10,  1917.) 

No.  166. 

1.  MUNICIPAI.  COBPOBATIOITB  «=360(3) — CONTBAOTB — CoNaTBtrcTIOW COMPKW- 

BATIOR. 

A  contract  with  a  dty  tor  the  constmetlon  of  an  aqueduct  required  ex- 
cavation to  a  certain  iLie,  within  which  no  material  should  remain,  but 
provided  for  payment  to  an  arbitrary  fixed  line,  outside  the  line  so  speci- 
fied, whether  excavation  should  be  carried  to  the  payment  line  or  not ;  it 
being  intended  to  be  a  fair  average  of  necessary  excavation.  It  provided 
that  the  contractor  should  excavate  an  open  trench,  as  required,  between 
points  to  be  designated ;  that  whenever  the  words  "directed,"  "required," 
"ordered,"  "prescribed,"  etc.,  should  be  used,  It  should  be  understood  that 
the  direction,  etc.,  of  the  engineer  was  Intended;  that  the  work  should 
be  done  in  conformity  with  the  directions  of  the  engineer  as  g;lvM:t  rrom 
time  to  time ;  that  the  engineer  should  make  all  necessary  explanatlcms 
of  the  spedflcations  and  give  all  orders  and  directions  contemplated; 
that  the  work  should  conform  to  the  ILoes  and  grades  and  be  done  in 
accordance  .with  the  drawings  and  directions  given  by  him  from  time  to 
time,  subject  to  such  modifications  or  additions  as  he  should  determine 
to  be  necessary;  that  exact  shapes  and  dimenslmis  of  the  excavation 
and  of  the  aqueduct  should  be  prescribed  from  time  to  time;  and  that, 
when  the  materials  at  the  established  subgrade  should  be  too  soft  or  un- 
satisfactory for  supporting  the  aqueduct,  the  materials  should  be  ex- 
cavated to  such  additional  depth  and  within  such  limits  as  might  be 
ordered,  for  which  one  of  the  prices  stipulated,  according  to  location, 
would  be  paid.  Held  that,  where  the  engineer  ordered  the  aqueduct  made 
wider  than  the  contract  drawings  called  for,  the  payment  line  followed  the 
modifications  directed  by  him,  and  the  contractor  was  entitled  to  j)ayment 
to  the  line  as  so  changed,  and  not  merely  to  the  payment  line  shown  by 
the  contract  drawings. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
882.] 

2.  Mttkioipai.  Cobpo&ations  9=3360(3) — OoHTRAcra — Constbuotioh— Cokpbn- 

BATION. 

Under  a  provision  of  such  oontract  that,  wherever  the  lower  portion  of 
the  trench  was  in  rock,  that  part  of  the  excavation  should  be  measured 
as  If  excavated  with  certain  specified  slopes  to  the  surface  of  the  rock ; 
that  the  side  slopes  of  the  excavation  in  earth,  for  measurement  purposes, 
should  start  at  the  rock  surface,  four  feet  from  ttie  measurement  line 
for  excavation  in  rock,  and  be  measured  as  1  vertical  on  1  horizontal, 
such  four  feet  was  to  be  measured  from  the  measurement  line  for  exca- 
vation in  rock  as  changed  by  the  engineer. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
892.] 

3.  Municipal     Cobpobatiors     <3=>360(3) — Contbacts — Constbuction — Coic- 

PENSATIOW. 

Under  proyislona  of  the  contract  that  thie  pajrment  line  for  excavation 
was  the  payment  line  for  refill,  that  embankments  were  to  have  certain 
dimenBlous  and  slopes,  that  the  contractor  should  make  such  modifications 
as  might  be  ordered,  and  payment  should  then  be  made  to  the  ordered 
lines,  and  that  the  quantity  of  refilling  and  embanking  to  be  paid  for 
would  be  the  quantity  in  the  finished  refills  or  embankments  below  the 
prescribed  lines  and  above  the  original  surface  of  t&e  ground  or  prescribed 
excavation  line,  whether  or  not  the  excavation  might  have  been  taken 
out  fully  to  the  prescribed  lines,  the  contractor  was  entitled  to  payment 

4s»For  other  casw  ■«•  lame  topic  ft  KEY-NUMBBR  la  all  K«7-Mumberad  DIcmU  &  Isdaxv 
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tor  leflUng  aad  emtxinktiitr  to.  tbe  line  as  changed  ty  the  engineer, 
though  actual  excavation  and  refilling  was  not  done  wtthtn  the  oilarged 
spaces,  as  the  contract  did  not  contemplate  that  work  was  to  be  paid  for 
only  when  actually  done^  but  fixed  an  arbitrary  line  up<»i  which  payments 
were  to  be  baaed. 

[Ed.  Notfc — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  i 
882.) 

4.  MuNiciPiLL  CoKPOBATions  ♦=»S53— Contracts — Oonsteuction — Compbwsa- 

TION. 

Under  prorlsions  of  sndi  contract  that  the  quantity  of  concrete  masonry 
to  be  paid  for  should  be  that  deposited  in  place  in  accordance  with  the 
drawings,  spedflcations,  or  requirements,  and  that,  wherever  the  aqneduct 
was  of  such  type  that  masonry  was  to  be  built  against  the  sides  of  any 
excavation,  the  concrete  should  be  measured  as  If  tbe  excavation  were  made 
exactly  to  the  prescribed  lines,  the  contractor  was  entitled  to  payment  for 
concrete  masonry  to  the  payment  Une,  although  not  actually  placed,  since. 
If  the  "prescribed  lines"  meant  the  lines  prescribed  for  concrete,  and  not 
for  excavation,  or  the  line  to  which  the  engineer  ordered  the  concrete 
placed,  and  the  concrete  was  therefore  to  be  measured  as  nlaced,  there 
would,  be  no  use  for  the  words  "as  If,"  or  the  word  "excavation." 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  | 
883.] 

6.  Municipal  Cobfobationb  «=>360{1) — Contbacts — Constbuction — Compen- 
sation. 

Under  provisions  of  the  contract  relative  to  the  tunnel  for  such  aque- 
duct, that  the  contractor  should  excavate  all  ledge  rock  to  lines  shown  on 
the  drawings  or  ordered,  and  that  the  quantities  to  be  paid  for  should 
be  the  number  of  cubic  yards  of  ledge  rock  before  excavation,  reckoned  to 
the  payment  line,  and  a  further  provision  that  the  contractor  should  bear 
aU  losses  resulting  on  account  of  the  character  of  the  work,  or  because 
the  nature  of  the  land  in  or  on  which  the  work  was  done  was  different 
from  what  was  assumed  or  expected,  where  rock  outside  the  payment  line 
tell  into  the  excavation  by  reason  of  unexpected  faults  in  the  rock,  and 
had.  to  be  broken  by  blasting  and  then  removed,  the  contractor  was  not 
entitled  to  payment  therefor. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
892.1 

6.  MnNiciPAL  CoBPOBATioNs  «=s>300(7) — Contracts — Enoinseb's  Cebtificatb 

—Conclusiveness. 

Under  a  provision  that  the  engineer  should  in  all  cases  determine  the 
amount,  quality,  etc.,  of  the  work  to  be  paid  for,  and  decide  every  ques- 
tion which  might  arise  relative  to  the  fulfillment  of  tbe  contract,  and 
that  his  estimate  and  decision  should  be  final  and  conclusive  upon  the 
contractor,  the  engineer's  decision  that  the  contractors  were  not  entitled  to 
payment  for  removing  rock  which  fell  into  the  excavation  from  outside 
the  payment  line  was  conclusive  against  the  contractor,  in  the  absence  of 
unfairness  or  fraud. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
882%.]     . 

7.  Municipal  Cobfobationb  «=»860{7) — Contkaots — Constbuotiow — Compen- 

sation. 

Under  provisions  'making  the  engineer's  decisions  as  to  the  amount  of 
work  to  be  paid  for  conclusive  upon  tbe  contractor,  and  providing  that 
the  Inspection  of  the  work  should  not  relieve  tbe  contractor  of  any  of 
his  obligations,  that  defective  work  should  be  made  good,  and  unsuit- 
able materials  might  be  rejected,  though  such  work  and  materials  had 
been  previously  overlooked  by  the  engineer,  and  accepted  or  estimated  for 
payment  and  that"  if  the  work,  or  any  part  thereof,  i^ould  be  found 

^stFot  other  cues  lee  auaa  topic  ft  KBT-NUltBBR  In  all  Kar-Mumbared  Digests  ft  IndczM 
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defective  before  the  final  acceptance  of  the  whole  wort,  the  contractor 
should  forthwith  make  good  the  defect,  where  the  engineer  and  Inspector 
marked  points  needing  to  be  trimmed  to  complete  the  excavation  to  the 
contract  lines,  but  failed  to  mark  a  great  many  ot  such  points  until  after 
the  tunnel  had  been  otherwise  completed,  and  tJte  contractors  were 
'put  to  considerable  expense  in  trimming  them,  the  engineer's  decision  that 
the  contractor  was  not  entitled  to  payment  therefor  was  final  and  con- 
clusive on  the  contractor. 

[Ed.  Note. — EV)r  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  f 
892%.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Benjamin  Barker  and  another,  as  receivers  of  Patterson 
&  Co.,  a  copartnership,  against  the  City  of  New  York.  Judgment  for 
plaintiffs  for  an  insufficient  amount,  and  they  bring  error.  Reversed, 
and  new  trial  granted.. 

Spencer,  Ordway  &  Wierum,  of  New  York  City  (Nelson  S.  Spencer, 
of  New  York  City,  of  counsel),  for  plaintiffs  in  error. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Terence  Farley, 
Charles  J.  Nehrbas,  and  John  F.  Collins,  all  of  New  York  City,  of  coun- 
sel), for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  is  an  action  to  recover  damages  for 
breach  of  contract.  The  city  of  New  York  on  March  24,  1909,  enter- 
ed into  a  contract  in  writing  with  the  firm  of  Patterson  &  Co.,  which 
had  its  principal  office  in  the  city  of  Pittsburgh,  in  the  state  of  Penn- 
sylvania. The  contract  was  made  by  the  city,  through  the  board  of 
water  supply,  by  virtue  of  the  power  vested  in  it  by  chapter  724  of  the 
Laws  of  1905  of  the  state  of  New  York,  and  the  amendments  thereto, 
for  the  construction  of  a  portion  of  the  Hudson  river  division  of  the 
Catskill  aqueduct,  including  Bull  Hill  tunnel,  in  the  town  of  Phillips- 
town,  Putnam  county,  N.  Y.,  and  was  known  as  "Contract  22."  .A^fter 
the  execution  of  the  contract  Patterson  &  Co.  entered  upon  the  per- 
formance of  the  work  therein  specified,  and  did  a  large  amount  of 
work,  and  furnished  a  large  amount  of  materials  in  executing  the 
same. 

On  September  20,  1910,  a  decree  was  entered  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York,  appoint- 
ing the  plaintiffs  temporary  receivers  of  all  the  property,  business, 
rights,  assets,  and  effects  of  said  firm.  That  decree  also  authorized 
the  receivers  to  conduct  the  work  under  contract  No.  22  until  tJie  fur- 
ther order  of  the  court.    They  were  also  empowered : 

"To  institute  suits  at  law  or  in  equity  for  the  recovery  of  any  estate,  prop- 
erty, damapfes,  or  demands  existing  in  favor  of  the  said  copartnership,  and  in 
their  discretion  to  compound  and  settle  with  any  debtor  of  the  copartnership, 
or  with  persons  having  possession  of  its  property,  or  in  any  way  responsible 
at  law  or  in  equity  to  the  said  copartnership." 

The  receivers  thereafter  and  pursuant  to  the  decree  took  possession 
of  the  properties  of  the  said  copartnership,  managed  and  operated  the 
same,  and  conducted  the  work.imder  contract  No.  22,  with  the  consent 
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of  the  board  of  water  supply  and  of  the  defendant.  On  (!)ctol>er  13, 
1910,  a  further  decree  was  entered,  and  the  temporary  receivers  wens 
made  permanent,  with  authority  to  conduct  the  work  under  the  con- 
tract ;  and  they  completely  performed  the  work  ahd  during  the  prog- 
ress of  it  received  from  time  to  time  from  defendant  paytnents  on  ac- 
count. 

The  contract  Contained  the  following  provision  concerning  the  final 
payment  on  completion  of  the',  work : 

"Whenever,  in  the  opinion  of  the  engineer  [defined  to  be  the  chief  engineer 
of  the  said  board  of  water  supply],  the  contractor  shall  have  completely  per- 
formed thls' contract  on  his  part,  the  engineer  shall  so  certify,  id  wrtttng,  to 
the  board,  and  in  his  oertlflcate  shall  stale,  from  astkial  measDrements,  <3>B 
whole  amount  of  work  dome  by  the  contractor,  and  also  the  valne  of  such 
work  under  and  according  to  the  terms  of  this  contract.  On  the  expiration 
of  40  days  after  the  acceptance  by  the  board  of  the  work  herein  agreed  to 
be  done  by  the  contractor,  and  the  filing  of  acertlScate  of  Ote  cotniAetlon  and 
acceptance  of  the  work  In  the  ofBce  of  the  comptroUer.  signed  by  the  chief 
oixliieer  and  the  board,  the  city  shall  pay  to  the  contractor,  in  cash,  the 
amount  remaining  after  deducting  ifrom  the  amount  or  value  stated  In  the 
last-mentioned  certificate,  all  such  sums  as  shall  heretofore  have  been  paid 
to  the  contractor  under  any  of  the  provisions  of  this  contract,  and  also  any 
sum  or  all  sochi  sums  of  money  as  l^  the  teitns  hereof  the  city  is  or  may  b« 
anthoiiMd  to  reserve  or  retain."  ^ 

After  coii4>lete  performance  of  the  contract  the  chief  engineeir  duly 
certified  in  writing  to  the  fact  Thereupon  the  board  of  water  supply, 
accepted  the  work  and  a  certificate  to  that  effect,  signed  by  the  engineer 
and  the  board,  was  filed  in  the  office  of. the  comptroller  of  the  city. 
The  certificate  stated  that  the  work  was  completed  on  September  /, 
1912.  It  also  stated  that  the  value  of  the  work  was  $724,642.97,  and 
that  the  amount  due  was  ^§,518.17.  The  amount  therein  stated  to  be 
due  was  paid  to  the  plaintiffs,  less  the  sum  of  $4,000,  which  the  comp- 
troller refused  to  pay  on  the  ground  that  the  amount  retained  was  im- 
properly included  in  the  final  certificate. 

The  complaint  which  the  plaintiffs  have  filed  alleges  three  causes  of 
action.  The  first  is  for  the  recovery  of  the  $4,000  included  in  the 
final  certificate  and  uthich.  the  comptroller  has  refused  to  pay.  The 
second  and  third  causes  of  action  are  based  upon  items  not  included 
in  the  final  certificate,  but  which  the  plaintiffs  claim  should  have  been 
included.  At  the  dose  of  the  trial  counsel  for  plaintiffs  moved  the 
court  to  direct  a  verdict  in  their  favor  for  the  sum  of  $4,000  principal 
and  $352  interest  oa  the  first  cause  of  action.  The  motion  was  granted. 
He  then  moved  that  a  vi^dict  be  directed  in  favor  of  plaintiffs  for  the 
sum  of  $5,640  principal  and  $497.03  interest,  making  a  total  of  $6,- 
137:03,  on  the  second  cause  of  action.  This  was  denied.  He  then  mov- 
ed that  a  verdict  be  directed  in  favor  of  plaintiffs  in  the  sum  of  $39,- 
446.30  principal  and  $3,476,21  interest,  making  a  total  of  $42,922.51,  on 
the  third  cause  of  action,  making  a  final  total  of  $53,411.54.  This  was 
denied.  He  then  asked  to  go  to  the  jury  on  the  second  cause  of  action, 
as  to  the  amount  to  which  the  plaintiffs  were  entitled  to  recover.  This 
was  denied.  He  then  asked  to  go  to  the  jury  upon  the  third  cause  of 
action,  upon  a  direction  that  the  plaintiffs  were  entitled  to  recover 
upon  an  assessment  of  damages  to  be  made  by  the  jiu-y.  This  was  de- 
242  F.— 23  ' 
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nied.  He  then  asked  to  go  to  the  jury  upon  the  question  as  to  whether 
or  not  the  contract  lines  were  in  fact  given  by  the  engineo^s  of  the 
board  of  water  sufiply  to  the  j^aintiif s,  and  whether  those  lines  were 
erroneous,  and  also  upon  the  question  of  damages  which  the  plaintiffs 
suffered  by  reason  of  the  error ;  and  this  was  denied.  The  jury  ac- 
cordingly brought  in  a  verdict  for  $4,352,  pursuant  to  the  courts  di- 
rection. 

Thereafter  the  court  granted  a  motion  of  defendant's  counsel  and 
reduced  the  verdict  to  $2,109.98.  The  defendant  concedes,  therefore, 
that  the  sum  of  $4,000  arbitrarily  deducted  by  the  comptroller  was 
erroneous,  and  that  only  $2,060.68  should  have  been  deducted,  if  its 
defense  is  good.  Whether  its  defense  is  good  is  dte  question  which 
arises  imder  the  first  cause  of  action,  and  which  mast  now  be  con- 
sidered. 

As  respects  the  first  cause  of  action,  attention  has  been  already  called 
to  die  fact  that,  while  the  final  certificate  showed  that  there  was  due 
to  the  contractors  $98,518.17,  the  comptroller  only  paid  the  plaintiffs 
$94,518.17,  retaining  $4,000.  It  appears  that  the  contract  provided 
that  the  city  should  not  be  precluded  or  estopped  by  any  certificate 
given  by  the  board,  or  the  chief  engineer,  or  any  other  agent  of  the 
dty,  from  at  any  time  showing  the  correct  amount  and  diaracter  of 
the  work  done  or  that  the  certificate  was  incorrect,  or  that  the  work 
done  or  materials  furnished  did  not  in  fact  conform  to  the  specifica- 
tions. By  virtue  of  the  above  provisions  the  comptro&er  contended, 
and  the  city  interposes  it  as  a  defense  to  the  first  cause  of  action,  that 
the  engineer  extended  the  lines  of  payment  in  violation  of  the  terms 
of  the  contract,  and  that  the  contractor  was  perinitted  to  change  ihe 
type  of  aqueduct  to  a  type  not  shown  on  the  contract  drawings  and 
that  the  final  certificate  was  incorrect  and  improperly  made. 

This  sum  of  $2,060.68,  which  the  defendant  now  claims  should  be 
deducted,  is  made  up  of  three  items:  (1)  A  deduction  of  $1,681.57 
for  open  cut  excavation  work ;  (2)  a  deduction  of  '$325.93  for  refilling 
and  embanking;  (3)  a  deduction  of  $53.18  for  concrete  masonry  in 
open  cut  and  on  embankment. 

We  shall  consider  these  various  items  in  their  order.  The  general 
scheme  of  the  contract  is  that  the  waterway  should  be  excavated  to 
a  certain  specified  line  shown  on  the  contract  drawings,  within  which 
no  material  of  any  kind  could  be  permitted  to  remain.  In  order  to 
secure  this  result,  it  was  necessary  that  actual  excavation  should  be 
carried  beyond  this  specified  line,  because  in  earth  the  sides  of  the  exca- 
vation slip  into  the  excavated  prism,  and  in  rock  the  blasts  cannot  be 
made  to  break  geometrically  true.  The  city  undertook  to  pay,  there- 
fore, for  excavated  material  removed,  refiliingi  and  other  work  done 
to  an  arbitrary  fixed  line,  called  the-  payment  line,  outside  of  the  speci- 
fied line  within  which  no  material  could  remain,  and  it  undertook  so 
to  pay,  whether  excavation  was  carried  to  this  arbitrary  line  or  not, 
or  beyond  it.  The  reason  for  this  was  that,  given  the  vridth  of  the 
bottom  of  the  invert  of  the  aqueduct  under  noitnal  conditions,  the  pay- 
ment line  was  intended  as  a  fair  average  of  necessary  excavation ;  if 
in  any  part  of  this  section  of  the  Aqueduct  .the  soil  or  rock  proved 
better  than  the  average,  the  contractor  was  to  get  the  benefit  in  the 
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cost  of  the  work  of  actual  excavation;  if  it  proved  worse  than  the 
average,  he  was  to  lose  the  cost  of  necissary  excavation  and  refilling 
beyond  the  payment  line. 

The  scheme  of  the  contract  contemplated,  therefore,  that  the  con- 
tractor might  find  it  necessary  to  do  .certain  work  outside  of  the  con- 
tract pa3mient  lines  for  which  he  would  not  be  entitled  to  payment, 
"and,  again,  that  he  would  be  entitled  to  payment,  for  work  inside  of 
the  payment  lines  Which  had  not  been  found  necessary  to  perform. 
The  theory  of  this  was  that  these  items  would  offset  each  other  and 
would  result  in  a  fair  average  to  both  parties, 

[1]  That  payment  has  been  made  to  the  payment  lines  shown  on  the 
contract  drawings  is  admitted;  and  the  question  presented  to  us  is 
whether  the  contractors  are  entitled  to  be  paid  according  to  a  changed 
payment  line  fixed  by  the  engineer  which  required  the  contractors  to 
perform  additional  work.  That  the  contractors  performed  additional 
work  is  not  disputed.  The  aqueduct  was  made  wider  than  the  contract 
drawings  called  for.  This  was',  done  because  the  engineer  thought 
widening  necessary,  owing  to  the  character  of  the  earth  or  rock  which 
was  found  at  the  time  of  the  excavation.  The  board  of  water  supply 
tiierefore  ordered  a  thicker  side  wall  for  the  aqueduct  and  the  pay- 
ment line  was  moved  back  one  foot.  The  contract  expressly  provides 
that: 

"The  contractor  shall  excavate,  an  open  trench  for  the  aqueduct,  as  re- 
quired, between  points  to  be  designated,"  etc. 

It  provides  that: 

"Whenever  In  the  spedflcatlons  or  upon  tbb  drawings  the  wmds  'directed,' 
"requlped,"  'permitted,'  'ordered,'  'designated,'  'prescribed,'  or  words  of  like 
Import,  are  used,  it  shall  be  imderstood  that  the  dlrectloa,  requirement,  oer- 
mission,  order,  or  prescription  of  the  engineer  is  Intended,"  etc. 

It  provides  tfiat  all  thie  woric  most  be  done — 

"strictly  pursuant  to,  and  in  conformity  witb,  the  attached  spedflcatlons,  and 
the  directions  of  the  engineer  as  given  from  time  to  time  during  the  progress 
of  the  vioiJi,  under  the  terms  of  tUs  contract,  and  also  in  accordance  with 
the  contract  drawings."    . 

It  provides  that: 

"The  engineer  shall  mak^'all  nectessry  explanations  as  to  the  meaning  and 
Intention  of  the  specifications,  shall  give  all  orders  and  directloDS  contefn- 
plated  therein  or  thereby  and  In  every  case  in  which  a^  difficult  or  unforeseen 
condition  shall  anise  In  the  performance  of  the  wor^  required  by  this  con- 
tract" 

It  provides  that: 

"The  work,  during  Its  progress  and  at  its  completton,  shall  conform  to  the 
lines  and  grades  gtren  by  the  engineer,  and  shall  be  done  in  accordance  with 
the  dniwlngH  and  dlreotienB  gtvea  by  him  from  time  to  time,  sabject  to  such 
modilflcationB  or  additions  as  he  shall  deteirmlne  to  be  necessary  during  the 
worit." 

It  piovidea  that:  ,         ..      ■ 

"Wherever  the  lx>ttom  of  the  a.queduct  trench  is  in  rock,  It  shall  be  ex- 
cavated and  the  aqueduct,  constructed  substantially  in  accordance  with  the 
type  designated  'In  Ko'ck  and  Earth'  on  sheet  10.  Exact  shapes  and  dimen- 
sloDS  will  be  pre9crtbed  from  time  to  time.^ ' 
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It  provides  that: 

''Wberever  tbe  materials  at  Ore  establlsbed  subgrade  are  too  toft  or  no- 
satisfactory  for  supporting  the  aqueduct,  tither  by  reason  of  the  excaratioa 
belog  partly  In  earth  and  partly  In  rock,  or  for  any  other  reason,  the  ma- 
terials shall  be  excavated  to  sneh  additional  depth  and  •within  such  limits  as 
may  be  ordered,  for  which  oae  of  the  prices  stipulated  in  items  2  to  6,  ac- 
cording to  location,  wlU  be  paid." 

It  is  apparent  that  the  contract  drawings  were  intended  to  indicate 
tbe  general  lines  and  plans  upon  which  the  work  was  to  be  conducted, 
and  that  the  contract  contemplated  th^t  the  conduct  of  the  work  might 
require  modifications,  alterations,  or  additions,  necessitating  the  pay- 
ment of  additional  compensation  to  the  contractor.  In  this  case  the 
materials  at  the  established  subgrade  were  found  unsatisfactory  and 
the  engineer  ordered  new  limits  under  the  authority-  of  the  specifications- 
It  is  contended  that  the  excavation  in  rock  and  earth  should  be  meas- 
ured as  provided  in  section  2.14  of  the.pontract  "as  of  the  bottom  width 
shown  on  the  drawings,"  and  that,  no  matter  how  much  the  bottom 
width  may  have  been  extended  by  the  engineer,  such  extension  could 
not  affect  the  payment  lines.  This  is  to  overlook  the  provisions  as  to 
the  obligation  of  the  contractor  to  observe  the  directions  and  require- 
ments of  the  engineer  and  especially  the  provision  in  section  2.3  that 
where  the  materials  are  too  soft  or  tinsatisfactofy  the  materials  shall 
be  excavated  "within  such  limits  as  may  be  ordered,  for  which  one  of 
the  prices  stipulated  in  items  2  to  S,  according  to  location,  will  be 
paid,"  and  again  the  provision  in  section  2.13  that  excavation  shall  be 
measured  for  payment  "as  of  the  cross-section  included  within  the  pre- 
scribed limits  hereinafter  described  and  of  the  actual  length  made  in 
accordance  with  directions."  The  words  "prescribed"  and  "directed," 
as  has  been  pointed,  out  mean  prescribed  qr  directed  by  the  engineer. 

The  authoi-ity  of  the  engineer  to  widen  the  aqueduct  and  to  require 
the  additional  excavations  is  not  doubtful.  It  follows  that  the  pay- 
ment line  described  in  the  specifications, follows  the  modifications  di- 
rected by  the  engineer. 

[2]  Section  2.14  of  the  specifications  provides  how  excavation  is 
to  be  measured  for  payment  where  the  aqueduct  trench  is  wholly  in 
earth,  and  it  provides  a  different  rule  where  the  treodi  is  in  rock. 
As  to  the  latter,, and  it  is  that  with  which  we,.are  now  concerned,  it 
provides  a.s  follows: 

"Wherever'  the  lower  portion  or  the  whole  of  the  aqueduct  trench  is  in 
rock,  thatpart  of  the  excavation  shall  be  measured  as  of  the  bottom  widtb 
shown  on  the  drawings  and  as  if  escavated  with  the  side  slopes  of  6  vertical 
on  1  horizontal,  up  to  the  points  at  which  these  slopes  Intersect  tbe  outside 
surface  of  the  concrete  section  of  the  aqueduct  Above  these  points  tbe 
measurement  shall  be  made  as  if  exoKvated  with  a  botlzontal  beam  of  1  foot 
at  such  point  of  intersection,  and  with  tbe  side  idopes  of  6  vertical  cm  1 
horizontal  up  to  the  surface  of  the  solid  rock,  as  shown  for  tbe  section  'In 
Rock  and  Elaxth'  on  sheet  10.  Wherever  the.  lower  .-part  only  of  tibie  aqned«ct 
trench  Is  In  rock,  the  side  slopes  of  tbe  excavation  In  earth,  for  the  purposes 
of  measurement,  shall  start  at  the  surface  of  the  solid  rock,  4  feet  out  from 
the  measurement  line  for  excavation  in  rock  and  shall  be  measured  as  1 
vertical  on  1  horizontal." 

The  bottom  width  shown  on  the  drawings  having  been  increased  by 
the  engineer  for  reasons  already  stated,  the  line  of  payment  ascends 
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frCjda  that  width  m<^  ^i^  slojp«;  of  6-  vertical  ^a  1  hori^^tal  (watfa.  a 
l-foot  beaip  where  the  slopes  inWs^t.  ifce  outside  surlace  of  the  con- 
itrete)  to  the  .surface  of  the  sojid  rock.  •      ,     '•     ' 

It  is  conceded  by  defendant  th3,t,  to  the  surface  of  the  soli^-  rock,  the 
engineer  had; 'Authority  to  move  the  paym,^pt  )ine  ^  and  die  comptroller 
has  in  fact  paid  the  plaintiffs,  both  for  excavation  and  r«filling,  for 
work  dope. below  the.  surface  of  the. rock,  although  neidjer  die  exca- 
.vation  nof  the  re$j(lJog  was  made  altogether  to  the  payment  lins.  Tl^ 
contention  of  the  ,city.  is  that  tjje  remainder  of  the  measurement  sp^i-- 
fied  in  Section  2.14,  .above  quoted,  diould  not  be  followed.  The  Board 
of  Water  Supph. followed,  the  direction,  specified  in  section  2.14.  I;t 
measured  out  4  feet  f r<Hn  the  measurement  line  for  excavation  in  rock, 
as  fixed  by  the .  ii^reased  widtth  of  the  invert,  and  to  which  line,  the 
comptroller  does  not  object  and  for  which  excavation  in  rock  he  b^ 
paid.  The  comptroller,  on  the  other  hand,  taeasured  4  feet  out  from 
the  line  as  shown  on. the  drawing  for  rock  and  earth  on  sheet  }0.  That 
makes  his  measurement  m  the  typical  sheet  2^4  feet,  instead  Of  4 
feet  ,•■•■■         .  '.  •  ; 

'  In  doing  this  the  comptroller  is  pot  only  inconsistent;  with  himself, 
■because  he  has  recognized  the  engineer's  line  below  the  surface  of  the 
jock,  But  he  is  without  warrant  in  the  contract  . 

[3J.  As  fespects  the  second  item,  which  relates  to  the  deduction  for 
.refilling  and  embanking,  little  need.,  be  said!  The  facts  relating]  to  it 
ai^  substantially  the  ^ame.as  those  concerning  excavation.  It  is  ad- 
mitted that  the  excavation  lines  prescribed  by  the  engineer  included 
a  volume,  wider  thaa  that  shown  by  the  contract  drawings  in  the  in- 
^tajjces  with  which  \ye  are  concerned.  The  plaintiffs,,  therefore,  were 
entitled  to  payment  to  tJiQ  lines  as  prescribed  by  the  engineer ; '  for  the 
-specifications  declare  that""tbe  payment  line  for  excavation  is  the  pay- 
ment lipe  for  .refin,"  and  after  declaring  that  embankments  are  to 
.hjive  in  general  tl?e  diniehsioris  aad  slopes  shown  on  the  dra\*ings  the 
specifications  provide  that:  . 

"Xbe  lopr^actor  eht^ll  jmafce  encb  njofllflcatlons  In  the  lines  as  may  be  or- 
.aeredi,  and  payment  shpll  thei)  be  made' to  the  ordered  lines." 

They  also  providethat: 

"Tb«  <)«antlty'o(  refflllng  and'  emliaaklng  tabe  paid  for  will  be  the  quan- 
tity In  the  finished  refills  or  embanktntetii  belor^  the  ptescribed  Unea  and 
obove  the.  original.. surface  of  the  grQund  or  the  prescribed  excavation  linos, 
whether  or  not  the  exciitatlon  itMsr  baT«  Aeea  tatctn  oat  fidly  to  the  pre- 
.acrlbed.llDea,"  , 

.  The  prescribcfl  lines  mean,  as  we  have  already  held,  the  lines  pre- 
scribed by  the  engipeer.  As  the  deiendant's  only  claim  is,  as  respects 
the  item  now.  under  consideration,  that  it  should  hot  pay  for  the  ad- 
ditional volume  included  between  the  lines  shown  by  the  contract  draw- 
ings and  the  lines  prescribed  by  the  engineer,  its  defense  to  the  claim 
is  without  merit 

The  District  Judge  "based"  his  decision  upon  the  eroiind.that  actual 
excavation  and  refilling  was  not  done  wilhin  the' enlarged  spaces.  He 
admitted  that,'  if  it  had  actually  been  done,  the  defendant  would  have 
."been  bouiid  to  pay  for  it;  inasmuch  as  the  engineer  had  ample  au- 
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tbority  Under 'the  iorttract  to  or^er  the  excavation.  In  this  position 
he  is  without  support  from  the  provisions  of  the  contract.  There  is 
not  a  single  instance  which  may  occur  under  the  contract  where  work 
of  construction  is  to  be  paid  for  only  when  actually  done.  In  every 
such  case  such  work  is  to  be  paid  for  to  an  arbitrary  line,  known  as 
the  pajrment  line. 

[4]  The  third  item  involved,  relating  to  concrete  masonry,  pre- 
sents the  same  point  that  was  involved  in  the  two  preceding  items, 
namely,  whether  or  not  concrete  is  to  be  paid  for  to  tiie  payment  line, 
although  not  actually  placed.  Th*  specitications  provide  in  this  par- 
ticular^  as  in  the  case  of  refilling,  that  payment  shall  be  made  to  the 
prescribed  lines  for  excavations.    The  language  is: 

'.'Wherever  the  aqneduct  is  of  snch  type  that  inasonry  Is  to  be  built  against 
tlie  sides  of  any  excavation,  the  conclwte  tfhail  be  meototed  as  t£  the  excava- 
tion were  made  exactly  to  the  preecrlMsd  Uril|B." 

The  claim  of  the  corporation  counsel  tiiat  "prescribed  lines"  means 
lines  prescribed  for  concrete,  and  not  for  excavation,  is  a  strained 
construction,  which  we  cannot  accept.  What  do  the  words  "as  if" 
mean,  unless  they  mean  to  provide  a  mathematical,  and  not  an  actual, 
volume  for  whicn  the  concrete  is  to  be  measured?  And  why  use  the 
word  "excavation"  at  all  in  this  connection,  if  the  concrete  is  to  be 
measured  "as  placed?"  The  contract  drawings  show  a  payment  line 
for  concrete  above  the  rock  surface,  as  well  as  for  concrete  below  the 
rock  surface.  Below  the  rock  surface  the  comptroller  has  paud  for 
concrete  to  the  prescribed  lines.  Above  the  rock  surface  he  disputes 
the  right  of  the  contractors  to  payment,  although  there  is  no  warrant 
whatever  in  the  language  of  the  contract,  that  we  have  been  able  to 
discover,  for  making  any  distinction  based  upon  the  rock  surface. 
The  only  essential  is  that  the  concrete  is  to  be  built  against  tfie  side  of 
the  excavation.  If  this  is  done,  and  it  was  done  in  this  case,  payment 
must  then  be  made  to  the  prescribed  lines.  The  language  of  the  con- 
tract (section  11.32  of  the  specifications)  is  that: 

"The  quantity  of  concrete  mnsonry  to  he  paid  for  nnder  items  11  and  12 
shall  be  that  deposited  In  place  In  accordance  with  the  drawings,  spedflca- 
tlons,  or  requirements,"  and  whenever  "masonry  la  to.  be  built  against  the 
sides  of  any  excavation"  (not  an  excavation  below -the  barface  of  tlie  rock, 
but  any  excavatton),  "the  concrete  «haJl  be  measored  a»  U  the  excavation 
were  made  exactly  to  the  preicrlbed  lines." 

Neither  is  diere  anything  in  the  claim  that  "prescribed"  refers  to  the 
line  to  which  the  engineer  ordered  the  concrete  to  be  placed.  The 
contractors  were  obligated  by  the  contract  to  conform  to  uie  engineer's 
orders,  and  by  the  terms  ot  the  contract  they  caimot  be  deprived  of 
compensation  for  having  done  so;  and  as  they  are  entitled  to  com- 
pensation for  excavation  and  refill  to  the  prescribed  lines,  although 
excavation  and  "refill  were  not  actually  made,  and,  as  the  defendant 
concedes,  they  are  entitled  to  be  paid  for  concriete  below  the  surface 
of  the  rock  to  the  prescribed  lines,  althpugh  not  actually  placed,  so 
for  the  same  reasons  tjiey  are  enticed  to  Kke'  compensation  for  con- 
crete above  the  surface  of  the  rock  to  the  prescribed  lines. 

[6]  The  second  cause  of  action  is  upon  a  claini'  tha^  there  should 
have  been  included  in  the  final  certificate  $5,'640  represefithig  rock  ex- 
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c^^ejdat  $6;^  cul^c.yfird,  that-bek^  the  ^Keiot  rocjc  exc&vstibn:  as 
fixed  in  the .  contract.  It  is  claimed  that  because  of  "faults"  in  the 
rock,  the  blastii^  of  the  tunoe!  resulted  in  the  .removal  Of  mote  rock 
than  was  expected  or  intended,  and  that  the  contractors  should  have 
been  paid. for.  the  removal  .of  this  excess  au^tity  of  rock.  The  con-: 
tract  providodthat  the  cwitractor  should  excavate  all  ledge. rdck  en- 
countered in  the  giade  tunnel  to  lines  shojvn  on  the  drawings  or  order- 
ed in  accordance  with  section  52,  and  in  a  manner  to  fulfill  section  35 
and  sections  46  to  50."  It  also  provided  that  the  quantities  to  be  paid 
for  under  the  preceding  provision  "shall  be  the  number  of  gubic  yards 
of  ledge  rbck  before  excavation,  reckoned  everywhere  to  the  authorized 
'B  line.* "  The  "B  line"  is  a  line  shown  on  the  contract  drawmgs.  It 
is  a  line  specified  to  be  fixed  arbitrarily  13  inches  outside  of  the  "A' 
line"  shown  on  the  contract  drawmgs,  which  latter  line  is  a  line  within 
which  no  unexcavated  material  of  any  kind  co\ild  be  permitted  to  re- 
main. 

The  plaintiflFs  alleged  that  during  the  course  of  the  work  they  exca^ 
vated  940  cubic  yards  of  rock  encountered  in  the  grade  tunnel  to  the 
"B  line."  The  engineer  refused  to  include  that  work  in  his  certificate, 
and  the  comptroller  refused  to  pay  for  it.  .  The  court  below  had  also 
rejected  the  claim  for  reasons  we  do  not  find  it  necessary  to  pass  on. 
The  940  cubic  yards  of  rock  involved  in  this  claim  relate  to  j-ock  out- 
side the  "B  line,"  and  which  fell  from  the  sides  or  roof  of  the  tunnel ; 
the  fall  being  occasioned  by  seams  in  the  bedtock..  This  rock,  after  if 
had  fallen,  had  to  be  broken  up  by  blasting  and  then  removed.  Tt  is 
said  that,  as  the  rock  fell  from  defects  in  the  formation,  and  was  not 
contemplated  in  the  specifications,  nor  by  the  contractors,  when  bid-. 
ding,  it  should  be  allowed  for.  Every  blast  makes  rock  tumble  into  the 
hole  or  bore  already  made  when  a  tunnel  is  being  driven,  and  why  the 
contractors  should  receive  extra  pay  because  tihe  blast  brings  down 
more  rock'  than  was  expected,  Or  beaiuse  it  falls  where  it  was  not  in- 
tended it  should  fall,  we  confess  ourselves  unable  to  see.  Certainly 
the  contract  does  not  authorize  such  payments,  and  we  know  of  no 
principle  of  law  which  entitles  a  recovery.  Not  only  does  the  contract 
not  authorize  such  payment  to  be  made,  but  it  makes  clear  that  the  con- 
tractors assumed  the  risk  of  just  such  happenings  as  they  now  com- 
plain of;  for  the  contract  expressly  provided  that  the  contractors 
should  bear  "^1  losses  resisting  *  *  *  on  account  of  the  charac- 
ter of  the  -work  Or  because  the  nature' of  the  land  in  or  on  which  the' 
work  is  done  is^diflferent  from  what  is  assumed  or  was  expected."  See 
Mairs  v.  Mayor,  52  App.  Div.  346,  65  N.  Y.  Stipp.  160;  Dunn  v.  City 
of  N.  Y.,  205.  N.  Y;  342,  351,  98  N.  E.  495.  We  think  that  this  put 
upon  the  contractor  the  risk  of  such  faults  in  the  land  as  might  cause 
rock  to  fall  into  thirf  tunnel.  The  contractor  is  under  the  contract  to 
be  paid  only  for  excavation  to  the  "B  line"  and  is  not  entitled  to 
charge  for  removing  the  rock  that  slipped  beyond  it. 

In  Merrill-Ruckgaber  Co.  V.  U.  S.,  241  U.  S.  387,  36  Sup.  Ct.  662,. 
60' 1m  Ed.vl068;  the  pldtntifiF  efttered  into  a  contract  for  th«!  construc- 
tion of  the.  foundation  foi-  the  extension  of  the  United  States  Assay 
Offiae  in  the  city  of  New  York.  The  contract  provided  that  the  work 
voB  to  be  done  macoordaode  with  the  specifications,  and  specifications 
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and  drawing  w€re  to  be  reclprotalfy  e^plahatoi^,  arid  the  decision  of 
the  supervising  architect  as  to  the  proper  interpretation  of  the  draw- 
ings and  specifications  was  td  be  final.  'Kic  contractor  bi'ought  suit  for 
extra  work  claimed  to  have  been  done  on  the  foundations  of  t;he  build- 
ing. There  being  ground  for  dispute  as  to  whether  the  work  per- 
formed was  extra  work  or  was  requited  by  the  terms  of  the  contract, 
the  deci.sion  of  the  architect  was  held'  to'  be  final ;  there  being  no  just 
foundation  for  a  charge  of  unfairness  on  his  part. 

[•]  In  the  instant  case  the  cMitract  provides  in  article  3  as  follows: 

"To  prevent  disputes  and'  litigations,  the  engineer  shall  In  all  cases  detw- 
mdne  the  amount,  quality,  acceptability,  and  fitness  of  the  several  kinds  of 
work  and  materials  which  are  to  be  paid  for  under  thl»  contract,  sh^l  deter- 
mine all  questlQOft  In  xelatlon  to  said  wwAc  and  the  constrnebton  tliereof,  snd 
shall  in  all  icases  decide  every  question  vrhlcb  qtfiy  arise  relative  to  the  fal- 
flUment  of  tlils  contract  on  the  part  o^  the  contractor.  His  estimate  and 
decision  shall  be  ianal  and  conclusive  upon  said  contractor,  and  In  case  any 
question  shall  arise  between  the  parties  thereto,  touching  this  contract,  sneh 
estimate  and  dedsioni  -shall  be  a  ^condltkm  ptecedenti  to  the  rltbt  of  the  con- 
tractor to  receive  any  money  under  this  contract." 

This  coyrt  is  of  the  opinion,  following  the  doctrine  recognized  in 
Merrill-Ruckgaber  Co.  v.  U.  S.,  supra,  that  by  virtue  of  the  above  pro- 
vision the  engineer  had  authority  to  determine  every  question  as  to  the 
amount  the  contractors  were  entitled  to  be  paid  under  die  contract, 
and  that  his  decision  is  final  and  conclusive. as- against  the  contractors, 
in  the  absence  of  fraud,  although  not .  conclusive'  upon  the  city  of 
New  York.  His  final  certificate  was  his  decision  as  to  what  the  con- 
tractors were  entitled  to  receive  for  the  work  performed,  and,  as  there 
is  no  charge  of  unfairness  or  fraud,  his  decision  stands;  and  the  court 
is  not  at  Uberty  to  go  behind  it, 

[7]  The  third  cause  of  action  is  iqx>n  a  claim  for  damages  for  work 
required  by  the  engineer  to  be  done  in  retrimniing  the  tunnel  after 
completion.  This  claim  the.District  Judge  thought  could  not  be  sustain- 
ed. This  d^im  difiEers  from  the  first  two  claims,  in  that  it  is  not  based 
upon  any  precise  provision  of  the  cot^tract,  but  is  founded  upon  an 
alleged  increased  cost  of  the  work  occasioned  by  the  acts  <^  the  de- 
fendant, or  its  agents  or  engineers.  The  complaint  alleges  that  prior 
to  September  20,  1910,  the  contractors. had  fully  completed  the  work 
of  ^xcavatipq  upon  that  portion  of  the  wco-k  to  be  done  under  the  con- 
tract for  the  tuiuiel  known  aa  Ball  Hill  tunnel,  and  that  the  work  as 
done  conformed  to  the  lines  and  grades  as  fix^. by  the  engineer.  It 
is  said  that  thereafter  the  engineer  .asceitained  that  t|)e  lioe$  Afid  grades 
as  given  by;  him  were  erroneous,  and  that  he  the.fi  directed  the  con- 
tractors to  .perform,  and  that  they,  thereupon  did  perform,  a  large 
amount  of  excavating  within  the  tunnel  outside  of  ^e  Unes  and  grades 
first  given  .iDy  hini.  And  the  plaintiffs  claim  to  have  prored  tMt  the 
amount  of  the  dasi^si^  they  are  entitled  tO;  according  te- their  com- 
putation is  i$39,446.30,  exclusive  of  interest. 

The  allegation  is  not  sustained'  by  the  facta.  The  specifications 
provided  that  all  lines  and  grades  were  to  he'  given  by  the  engineer, 
and  that  the  work  should  conform  to  the' lines  dnd  grades  given  by 
hi^  and  be  done  ijx  accordance  with  the  drasaHngsat^  Ms  duecticns. 
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The  engineer  <fM  in 'fact  give  tiie  linesand  grades-and  directions  astp- 
driving  the  tunnel;  and  oite  of  the  contractors testifttd  that  he  did  not 
know  of  any  erroneoas  linds  having  been  given  to  him  by  the  engineer 
or  other  agents  of  the  city  in  the  tunnel  work.  It  appears  that  tlie 
engineer  and  inspector  established  the  ceater.line  of.  the  tunnel  l^ 
sighting  back  through  lights  hung  in  the  roof  of  the  portion  idi;eady 
excavated.  Having  so  <S>tained  «ie  center  line,  they  painted  that  line 
on  the  heading — that,  is,  the  face  of  the  vock — ^and,  after  measuring 
out  certain  distances  from  it,  painted  an  elliptical  line  to  mark  the 
new  portion  to  be  excavated.  This  elliptical  line  was  intended  to  be 
the  C  line  of  the  contract  drawings  ;■  that  is,  the  line  which  is  the  line  of 
effective  average  thickness  of  rriaBohry  lining.  The  contractors  then 
drove  the  holes  for  blasting,  filled  them^  wiA  dynamite,  shot  the  blast, 
and  removed  the  muck.  The  result  was  not  a  clean  break.  There  were 
portions  of  rock  remaining  inside  oithe  t'A  line,"  within  whichi  no  on- 
excavated  materia) 'was  to  reMttitii  The  «ii^ineer  and  inspector  then 
drew  a  new  line  on  the  heading  for  A  new  excavation,  and  at  the  same 
time  marked  with  red  paint  the  points  remaining  from  the  last  Hast 
inside  the  A  ot  C  line;  which  the  contractors  had  to  remove  or  "trim" 
off.  To  the  extent  that  the  contractors  did  this  trimming  at  the  time 
when  they  drilled  the  holes  for  the  new  excavation  on  the  heading, 
it  was  done  easily  and  inexpensively,  as  the  drillii^  machines  were  in 
place.  When  not  then  done,  it  had  to  he  done  by  the  re-erettion  of  the 
drill ingttiachiries  on  platforms'  or  scaffolding  at  a  considerate  expense. 
The  holes  drilled  in  mese  points  to  be  trimmed  were  likewise  filled  with 
d3mamite  and  shot  off  at  the  next  blast.  This  process  was  repeated 
until  the  tunnel  was  completed. 

It  was  found,'  after  th«  tantid  had  been  driven  through,  which  was 
on  December  24-,  1910,  that  the  engineers  required  the  retrimming  of 
the  tunnel,  and  tht  cdrtttdc?tdrs  were  engaged  in  doing  that  work  for 
five  months.  Therti  were' very  few  places  not  necessary  to  be  trim- 
med, sd  a§  to  excavate  td  the  "A  line."  liiat  was  properly  fixed; 
but  it  is  said  that  the  inspectors  did  not,- on  thibir  first  inspection  of  the 
rock  excavatiofl;  paint  all  the  tii&i  proj^tions  foutad  to  extend  inside 
the  "A  litre;''  and  that  this  vtras  ecfoivalent  to  the  giving  of  erroneous 
Ihies.  But;-  as  th^  tont^actdrs  *wer«>  bdiand'to  oldCaVate  everything  with- 
in the  "A  line,"  and  the  "A  line"  was  not  erroneously  fixed,  it  is  not 
dear  what  basis  theW-is.  *»  vtew  »farticSe  13;*er  the  daim.  advanced. 
Article  13  of  the  contract  provides  as  follows: 

"The  Inspection  of  the  work  etaall  not  reliere  the  contractor  of  any  of  hi» 
obligations  to  folfill  his  contract  as  herein  prescribed,  and  defective  work 
shall  be  made  good,  and  unsuitable  materials  may  be  rejected,  notwithstand- 
ing that  such  work  and  materials  have  been  previously  overlooked  by  the 
engineer  and  accepted  or  estimated  for  payment.  If  the  work  or  any  part 
thereof  shall  be  found  defective  before  the  final  acceptance  of  the  whole 
work,  the  contractor  shall  forthwith  make  good  such  defect  in  a  manner  sat- 
isfactory to  the  engineer." 

However  that  may  be,  there  is  a  conclusive  reason  why  the  third 
claim  cannot  be  sustained.  We  are  unable  to  distinguish  the  third 
claim  from  the  second,  and  think  that  the  one  is  as  much  subject 
to  article  3  as  the  other.    That  article  was  inserted  in  the  contract  to- 
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prevent  disputes  and  litigations,  aod  the  engineer's  decisioa  was,  as 
we  have  seen,  made  final  and  conclusive  on  the  contractor.  For  the 
reasons  stated,  this  case  does  not  fall  within  the  principle  that,  if  a 
municipal  corporation  by  its  own.  act  causes  the  work  done  by  a  con- 
tractor to  be  more  expensive  than  it  otherwise  would  have  been,  ac- 
cording to  the  terms  of  the  original  contract,  it  is  liable  to  him  for  the 
extra  work.  Messenger  v.  City  of  BuflFalo,  21  N.  Y.  196;  MulhoUand 
V.  Mayor,  etc.,  113  N.  Y.  631,  20  N.  E  856.  . 

A  case  m  the  Supreme  Court  of  New  York,  H.  S.  Kerbaugh,  Inc.,  v. 
City  of  New  York,  reported  in  the  New  York  Law  Journal  of  Septem- 
ber 23,  1915,  and  affirmed  without  opinion  by  the  Appellate  Division, 
New  York  Law  Journal,  March  3,  1917,  163  N.  Y.  Supp.  U20,  involv- 
ed the  construction  of  an  aqueduct  contract  similar,  in  its  provisions 
to  the  one  here  involved.  The  cootrcrv^sy  in  that  case,  as  in  this,  was 
over  the  three  items  relating  to  excavation,  reiill  and  coficrete.  The 
comptroller  objected  in  that  case,  as  in  this,  to  certain  work  and  ma- 
teria not  actually  done  and  supplied.  The  city  claimed  that  the 
payment  lines  shown  upon  the  contract  drawings  could  not  be  allowed 
by  the  engineer  aldiough  the  exigencies'  of  the  undertak^ig  required  ad- 
ditional work  to  be  done  tmder  his  direction.  There,  as  here,  the  en- 
g^eer  fixed  the  payment  line  upon  the  extended  width  of  the  excava- 
tion. The  case  was  decided  against  the  city  and  in  favor  of  the  con- 
tractor. It  was  hdd  that  the  engineer  had  power  to  alter  or  modify  the 
^ecifications,  and,  as  he  had  exercised  that  right,  the  payment  lines 
^own  upon  the  drawings  ceased  to  control,  and  the  contractor  was 
entitled  to  compensation  to  the  changed  payment  line,  whether  it  was 
necessary  for  him  to  perform  the  work  or  not. 

As  respects  the  first  two  disputed  items,  we  have  reached  the  same 
conclusion  at  which  the  New  York  courts  arrived  in  the  case  cited. 
As  respects  the  third  item — ^that  relating  to  the  concrete — our  conclu- 
sion is  at  variance  with  that  of  the  New  York  courts  in  the  case  re- 
ferred to.  This  court  holds,  therefore,  that  as  respects  the  first  cause 
of  action  it  was  error  for  the  court  below  to  grant  the  motion  of  de- 
fendant's counsel  to  reduce  the  verdict,  which  the  court  originally  di- 
rected on  behalf  of  plaintiffs  for  the  sum  of  $4,352,  to  the  sum  of  $2,- 
109.98.  As  respects  the  second  and  third  causes  of  action,  no  error 
was  committed.  " 

Judgment  is  reversed,  aod  a  new  triaU  {granted. 
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PICKENS  et  al.  T.  MEBEI AM  «!  at* 
«»i)Wtt  Court  of  Aiflpeals,  Ninth  Circuit.    May  21,  1917.) 

'      P    *  'No.  2T88. .       . 

1.  Equitt  $s>72(1) — "hacKx^" — PBKnmjcit  jbom  Dkult. 

Lttctoes  la  not  a  mere  matter  of  tlitie,  but  prtiiclt)any  a  <iuestlori  Of  the 
.  Inequity  of  permitting  a  claim  to  be  enforced  because  of  aootie  diaiige  In 
the  condition  or  relations  of  the  property  or  the  parties. 

DEkJ.  Note.— For  oth*r  cases,  see  Bdully,  Cent  Dig.  S8  20^,  210-213,  225. 

For  otlier  definitions,  see  Woras  and  i^hrases.  First  and,  Second  Series, 
lichee.] 

2.  OANCELLATtOn    OT  InSTBtnOlirtB   «=s45— SVIT   tOB  AOOOVNXtnO — BKKBVUS' 

TIONS." 

In  a  suit  by  a  husband's  heirii  to  reoolTe  tbe  wife's  admUilstratotr.to' 
account  respecting  propertT'  of  the  husband  couiinff  Into  his  posbewslon  and 
fraudulently  omitted  from  his  Inventory  and  accounts,  to  set  aside  deeds 
from  the  wife,  and  to  set  aside  releases  which  pteiatlffs  were  Induced 
to  execute  by  fraud,  defended  on  the  ground  of  laches,  a  marked  in- 
crease In  the  value  of  property  in  lioe  Angeles  and  San  Pedro  would  not 
be  presumed ;  this  being  a  matter  of  defense  to  be  estabUsbed  by  proof. 

[Bd.  Note. — ^For  other  cases,  see  Caneell&tlon  of  Instruments,  Gent 
t>lg.  SS  100,  101.1 

.3.   BxnsUTOBS    AXV    AXUCanBHAKTOia     4=3513(10) — ^ACCOUMTIHO — CORCLXjaiVE- 

NSSS. 

The  action  was  not  barred  by  the  proceedings  in  or  decree  of  the  pro- 
bate eonrt  wherein  the  administrator  had  accounted,  where  by  reason  of 
tbe  QOQdiuct  of  defendants. in  concealing  the  facts  concerning  the  estate 
there  had  been  no  Adversary  trial  or  decision  upon  the  issues  involved 
fat  euA  suit 

(Ed.  Note.— For  other  cases,'  see  Executors  and  Administrators,  Cent 
Dig.  W  227»,  2284.1 

4.  ExEcuTOBs    AND    AnmNisTBAioiis    «=»513(15) — isoamtmTia — Corclttsive* 

NESS.  .         • 

The  settlement  of  an  administrator's  account  by  tbe  decree  of  a  pro- 
bate court  does  not  conclude  as  to  property  accidentally  or  fraudulently 
withheld  from  the  account. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Admlnlstrdtors,  Cent 
•  Dljt  a  2289,  2290.]         . 

5.  EXEOtniOBS  AKD  AOKINISTKATaBa  4=9469(3) — AOOOVT^TIIXQ — JUBISDICTIOR  07 

EqirtrT.' 

If  piroperty  be  omitted  from  an  administrator's  account  by  mlstajce,  but 
be  subsequently  discorered,  «  court  of  equity  may  exercise  its  Jurlsdic- 
tion^  and  tate  audi  action  as  Justice  to  the  heirs  or  creditors  may  require, 
Cffen  though  tbe  probate  court  ml^t  ove^.  its  decree  and  administer  upon 
tbe  ooiKitted  prc^erty. 

[Ed.  Note. — Fbr  other  cases,  see  Executors  and  Administrators,.  tJent 
Dig.  fS  2007,  2009.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Benj.  F.  Bledsoe, 
Judge. 

Suit  by  Louiaa  Pickens  and  another  against  J.  H.  Merriam  and 
others.  From  a  decree  dismissing  the  bill,  plaintiffs  appeal..  Reversed 
and  remanded. 

OSsFvr  other  owe*  w*  lame  topic  *  KEY-NUMBBR  lo  sU  Ker-NUBberad  Digest*  t  lodnw 
•Rehearing  denied  October  8,  1917. 
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Suit  for  an  acconntlng  on  the  part  of  the  defendants  for  certain  proiierty 
belonging  to  the  estates  of  Slar^Uoand  Fensky^^awl  Jiqanqrtte  Fenstcy,  deceased, 
alleged  to  have  been  acquired  by  the  defendants  through  various  fraudulent 
acts  perpetrated  by  them  and  by  Jeanette  F'ensky  and  to  be  vi>roDj;fally  with- 
hold from  the  complainants,  who  claim  to  be  the  lawful  heirs  of  Ferdinand 
and  Jeanette  Fensky,  and  for  the  cancellation  of  certain  deeds.  Xlie  ocMn- 
plaint  alleges,  In  pattr.as  follows:  . 

l?ha,t  the  complabtauts  are  sisters  of  :ri>erdinand  Fensky,  who  died  intestate 
ill  Los  Apgeles  county,  Cal.,  on  August  7,,  1903,  leaving  property  In  California 
iind  Kansas,  consisting  of  real  and  personal  iiropcrty;  the  latter  being  in 
the  form  of  notes  and  contracts  for  the  sale  of  real  property  located  In  Tope- 
ka,  Kan.,  and  cash  amounting  to  ?10,000,  agSre^tJng  jilOO.OOO  In  value. 
That  in  October,  1008,  Jecnette'-Fensky  was  appointed  by  the  su^rtor  court 
of  Los  Angeles  county,  Cal.,  administratrix  of  the  estate  of  Ferdinand  P^sky, 
and  that  one  M.  T.  Campbell,  agent  and  representatVre  «$  Nanette.  Fensky 
in  Topeka,  Kan.,  was  appointed  administrator  of  the  estate  by  the  probate 
oBUrt  of  Shawnee  ooun^,  Knn.,  a  few  days  tbeoeaftftrv  ThAt  after  the 
appolntnoent  .of  Jeanetta  Fensky  aa  Admlnlstraitrl^  she  came  Lato  possession 
oC  real  pioperty,  cash,  notes,)  and',  other  evidences;  of  indebteOaess  due  the 
deceased;  that  she  caused  the  Callfprnia'.reai  estate,  to  be  falsely  and 
fraudulently  appraised  and  Inventoried. at.  a  total.^sum  of  about  ;^U.0bO;  and 
that,  instead  of  retumlog  a  true  Inventory  of  the.  personal  properti^,  she  in- 
ventoried but  one  promissory  note  for  the  sum  pf  fM^^  apid  puipoisely  fai.ed 
to  list  and  ii^v^ntory  th^  cash  and  evidences  of  io(ie)jteduess  to  the  deceased 
from  the  purchasers  of  his  real  property  In  Kansas.  TiuA  she  sent  all  of 
the  promissory  notes  and  other  evidences  of  indebtedness  to  her  agent  and 
representfttlve,  M.  T.  Campbell;  and  eat««d' ieito'a'n*auduI<sat  and  collusive 
agreement  vrtth  him  to  obtain  releases  from  the  complainants  of  their  Interest 
in  the  estate;.  That  Campbell  filed  MS  inventory '6Bowing"pers*liai  property 
amounting  to  $20,927.64,  consisting  of  $4,297.14  cash  and  a  ^rt  of  tbe  promis- 
sory notes,  but  omitted  the  notes  of  W.  G.  Sttlnatid  Slmmsand  <tae  indsftted- 
ness  owing  from' purehasera  of  th'fe  Kansas  real  estat*.' •!    • 

That  the  Kansas  law  provides  that  the  real  property  of  an  Intestate  hnsband 
dying  *lthmit  children  descends  4iT6itlyito.*i«.wHlawv  which  was  wen  known 
to  Jeanette  Fensky  and  Campbell,  who,  knowing  thaCtheottHiiactB  of  sale 
of  tb<^  real  estate  iuid  uot.  b^eo  oecord^d,  and  that  complainants  bad  no 
knowled^ry  that  it  had  beeii  soldi  concealed  the  fact  that  the  real  estate  had 
lieen  soUX,  a)^,.  by  Ustiag.  the  same  as  ree^  property^  falsely  represented  to 
coimplaiifants  tljat  the  real  estate  so  sold,  belonged  to  the  widow  under  the 
law  of  Kansas.  That  prior  to  his  death  Ferdinand  Fensky  .and  Jeanette 
B^ensky  tiod  di^awn  up,  aad  signed  deeds  of  conveyance  to  the  several  pur- 
chasers of  the  Kansas  real  tfroperty,  but'  did  not  dell^ier  tbfi  sam^.  That  all 
of  said  undelivered  deeds  came  Into  the  hands  of  Jeanette  Ffeiisky  upon  the 
d^th  of'bisr  husband.  That,' well  linowtng  that  the ' ecceeutiaa  by  her  or  by 
IMmpbell,  as  administrator,  of  deeds  to  these  purchasers,  would  :ineveal  the 
fact  tha^  the  Teal  estate  taad-'beea  soldy  and  thiCt- tfie  pmfciMuae  nwney  con- 
stituted petisonal  pfoperty  of  tbe  estate,  Jeftn«tte  Fonskyand  Gampb^I  be- 
gan ne^otlaVlons  wittr  tUs  purchbsefs,  b«  a  vesnlt  of  tvUdi  the,  pureiiasers 
accepted  the-UMdeUv««d  decMs,  ikott«4th8tatiidlBg)  tbe  ^  deaOi  of  Ferdinand 
Fensky,  and  executed  mortgages  to  Jeanette  Fensky  'foe  tbe  .ftmoHOt  of  the 
unpaid.  pumhaaehiGtBAyidae  under  tiba  oontrjtotft-of  sotet  wtAoL  nortgagep  were 
omitted  from  the  inventories  of  Jeanette  Fensky  af  4  )QliqvbQll  and  have 
never  been  accounted  for  by  them,  and  the  same  are  unadminlstered  assets 
of.  tbe  estate  of  Ferdinaiid  Febsky,  la.wblch  Ihesfeoocqplaliiaata  have  an  in- 
terest as  his  heirs  at  law,  ,  ,     ,    •  .     ,       '  ,  , 

That,  shortly  after  the  appointment  of  Campbell  as  admIblsti''ator,  he  repre- 
sented to  complainants  that  it  would  take  a  long  time  to  .dose  the  estate, 
tiiat  many  bf  the  promissory  notes  \^er6'Of  IKtle  ^  dobbtfiU  vidue,  tJiat  the 
costs  of  admlnlstriitlon  would,  aniotmt'ta'.'aeoiwtderablc^unb  ttmti  even  if  be 
should  be  able  to  collect  the 'notes,  the  shares  of  the  estate^to  whl^  each 
of  .tbe  complainants  ultlmately^mlght  be  entitled  would  not  .exceed'  $1^000  in 
vmtnti,  that  Hx^  real  estate  Ju  Topekia,  Kan.,  tUl^weBt  to  tbe  wMow^  and  that 
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the  property  left  by  the  Intestate  was  commnnlty  property,  and  oflfered  to 
buy  their  claims  against  the  estate  for  91J0O0:  ekcti,  wblcb  offer  was  aceeiited 
by  the  complalnantlS,  and  tbereopoH  the  complalimBt  Loulaa  Flokene,  on  or 
about  July  29,  1904,  executed  and  dellTered  to  the  said  Campbell  for  tbe 
said  Jeanette  Fensky  (a  release  and  qnltclalm  ol)  all  of  the  right,  tUJe,  and 
Interest  of  the  said  Ijouisa  Pickens  in  and  to  the  property  and  estate  of  her 
said  deceased  brother,  and  on  or  about  AngBst  8,  190ik  the  complainant 
Johaiuia  Schutt  aerated  and  deilTsred  to  the  said  Campbell  for  the  said 
Jennette  Fensky  a  similar  release  and  quttcdalm  of  all  of  the  right,  title,  and 
interest  of  the  complainant  Johanna  Sdiutt  In  and  to  the  property,  assets, 
and  ei^tate  of  her  said  deceased  brother,  l^iat  all  of  the  foregoing  represen- 
tations made  by  Campbell  were  false,  frandnlent,  and  ndaleading.  and 
known  to  be  mi<A  by  Campbtil  and  by  Jeanetbe  Fteusky,  and  tliat  complainant's 
shares  would  have  amounted  to  more  than  $8,000.  That  the  $1,000  paid  to 
eadi  of  the  complainants  by  Campbell  was  paid  from  funds  in  bis  hands 
collected  from  the  assets  of  the  estate,  and  was  only  a  part  of  the  money 
then  due  to  complainants  from  the  estate,  and  Jeanette  Ftensky '  parted  wltb 
nothing  of  value  for  the  releases  and  qnttclalms,  wblcb  ane  wltboat  con- 
sideration, fraudnlent,  and  void. 

That  Campbell  remitted  to  Jeanette  Fensky  about  |S5,000  in  cash  and  se- 
cured notes,  being  proceeds  of  the  assets  of  the  estate  which  came  Into  his 
hands.  That  on  or  about  March  30,  190B,  Jeanette  Ffensky  filed  a'  pretenaed 
final  account,  In  which  she  represented  that  she  had  secured  the  Interest 
of  all  the  brothers  and  sisters  and  other  heirs  at  law  of  her  deceased  hus- 
band, and  that  she  was  the  only  one  entitled  to  said  estate ;  and,  thece  being 
no  opposition  to  'the  account,  the  same  was  received  and  approved  by  the 
superior  court,  and  an  order  entered  discharging  her  as  administratrix  and 
closing  the  estate.  That  thereafter,  upon  the  faith  of  the  deeds  of  release 
and  qultclaitn  from  the  complainants,  Jeanette  Fensky  secured  purdms^« 
for  some  of  the' property 'in  Calttornia,  and  wltti  the  proceeds  of  the  sale  of 
this  property,  together  with  the  money  and  mortgages  received  ft-om  Camp- 
bell, purchased  real  estate  In  Los  Angeles  county,  Cal.  That  Jeanette  Kensky 
died  on  July  8,  1906.  That  before  her  death  she  had  executed,  without  con- 
sideration, deeds  to  the  property  so  acquired.  "That  all  of  said  deeds  so 
made  out  by  the  said  Jeanette  Fensky  were  not  delivered  Co  the  respective! 
grantees  named  therein  until  after  the  death  of  the  said-  Jeanette  Fmsky," 
and  that,  therefore,  title  did  not  pass  to  the  grantees  but  was  in  Jeanett« 
Fensky  at  the  time  of  her  death. 

That  J.  H.  Mertiam,  nho  had  been  appointed  administrator  of  the  estate  of 
Jeanette  Fensky  by  the  superior  court  of  Los  Angeles  county,  Cal.,  upon  the 
petition  of  the  defendants  Eugene  Wellke,  Amanda  Katzung,  and  Alma  J. 
Schmidt,  filed  a  pretended  inventory  of  the  estate  showing  the  total  assets  as 
consisting  of  $2,324.38  in  cash,  a  claim  against  the  defendant  Amanda 
Katzung,  and  a  note  of  the  defendant  Don  Ferguson  for  $l,0GO.  That  there- 
after Merriam  filed  a  Aval  account,  representing  that  the  estate  had  been 
wholly  administered  and  distributed,  and  that  the  sole  heirs  at  law  were  the 
defendants  Eugene  Wellke,  Amanda  Katzung,  and  Alma  J.  Schmidt.  That 
Merriam  knew  that  Jeanette  Fensky  at  the, time  of. her  death  owned  -the 
real  estate  mentioned;  that  the  same  was  distributable  among  the  heirs  at 
law  of  Ferdinand  Fensky  and  defendants  had  no  Interest  therein.  That 
Merriam,  well  knowing  all  the  facts,  wholly  omitted  the  real  property  from 
bis  Inventory  and  accounts,  and  distributed  a  portion  of  the  estate  to  tiie 
defendants  WelUte,  Katzung,  and  Schmidt 

On  information  and  bedlet,  it  is  alleged  that  Merriam,  while  pretending  to 
act  as  administrator  of  the  estate  of  Jeanette  Fensky,  was  employed  by  and 
acted  as  attorney  and  agent  for  the  defendants  Wellke,  Katzung,  Loveland, 
Pamsworth,  and  Schmidt,  with  ■  full  knowledge  of  the  rights  of  the'  complain- 
ants, and  with  the  purpose  and  design  of  preventing  them  from  securing  their 
Just  share  of  the  estate  of  their  deceased  brother,  and  has  failed,  refusetl, 
and  oeglected  to  fi;iFtl)er  administer  the  estate,  and  pretends  to  deny  the  rights 
of  the  complainants  In  rfespect  thereof.  It  is  further  alleged  that  all  ot  the 
estate  of  IVrdlnand  Ffensky  was  his  sepaiste  property,  and  aa  audi,  upon  the 
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death  of  lila  wldovr,  the  estate  and  Its  aTells  desoended  rattiUy  to  the  surrlv- 
ing  brothers  and  sisters  of  Ferdinand  Fensky,  and  not  to  the  sisters  and 
brother  of  Jeanette  Fensky,  and  that  whatever  right,  title,  or  interest  the 
defendants  hare  in  any  of  the  property  of  Jeanette  Fensky  is  subject  to  the 
claims  of  complainants  as  heirs  at  law  of  Ferdinand  Fensky  and  of  Jeanette 
Fensky ;  that  complainants  did  not  have  any  notice,  knowledge,  or  suspicion 
of  the  truth  respecting  the  amonnt,  extent,  and  v«lue  of  the  estate  of  their  de- 
ceased brother,  nor  of  the  frauds  and  tiaudolenfc  conduct  of  Campbell,  Jean- 
ette Fensky,  and  Merrlam,  until  late  In  the  summer  of  1912,  when  one  of  the 
daughters  of  Louisa  Pickens,  while  visiting  in  Los  Angeles,  acddentally  se- 
cured access  to  the  correspondence  between  Campbell  and  Jeanette  Fensky, 
Which  disclosed  a  part  of  the  truth  relattre  to  the  estate  of  Ferdinand  Fensky 
and  the  dealings  of  Campbell  and  Jeanette  Fensky  in  reference  thereto. 

The  complaint  prays  that  an  account  be  taken  of  the  estate  of  Ferdinand 
Fensky,  deceased,  and  that  it  be  determined  and  adjudged  by  the  court  that 
the  same  was  his  separate  estate ;  that  the  deeds  of  release  and  quitclaim,, 
executed  by  the  complainants  to  Jeanette  Fensky,  be  declared  fraudulent  and 
void ;  that  an  account  be  taken  of  the  estate  of  Jeanette  Fensky,  deceased, 
and  that  upon  final  hearing  it  be  determined  that  the  same  Is  distributable 
among  the  heirs  of  BVrdtnaad  Fensky,  deceased;  that  It  be  determined  by 
the  court  that  the  deeds  under  which  the  defendants  WiUke,  Katzung,  Schmidt, 
Famsworth,  Ferguson,  and  Loveland  claim  are  void,  and  that  those  de- 
fendants have  no  right,  title,  or  Interest  in  the  estate;  and  that  the  defend- 
ant Merrlam  be  required  to  account  to  the  complainants  for  their  distributive 
shares  of  the  estate  of  Jeanette  Fensky,  deceased,  which  came  Into  his  hands 
and  was  by  him  distributed  to  the  defendants  Welike,  Katzung,  and  Schmidt. 

On  August  14,  1915,  the  court  granted  the  motion  of  certain  of  the  defend- 
ants to  (Usmiss  the  bill  of  complaint  and  entered  an  order  dismissing  the  same, 
without  prejudice,  upon  the  grounds  that  the  suit  was  barred  by  the  laches  of 
the  complainants,  and  that  the  fraud  alleged  in  the  bill  was  intrinsic  in 
character,  being  an  Imposition  by  false  evidence,  and  all  inqiilry  into  such 
fraud  was  precluded  by  the  final  decree  of  dlstrlbntion,  which  Is  conclusive  as 
to  the  rights  of  heirs,  legatees,  or  devisees.  In  a  written  opinion,  filed  at  the 
time  this  order  was  entered,  the  court  also  calls  attention  to  certain  allega- 
tions of  the  complaint  which  are  defective  for  uncertainty,  although  the  ac- 
tion of  the  court  in  dismissing  the  complaint  is  based  upon  the  two  former 
grounds.   . 

R.  W.  Kemp  and  Davis,  Kemp  &  Post,  all  of  Ifls  Angeles,  CaL,  and 
D.  R.  Hite,  of  Topeka,  Kan.,  for  appellants. 

Wm.  J.  Hunsaker,  E.  W.  Britt,  Leroy  M.  Edwards,  and  Joseph  L. 
Lewinsohn,  all  of  Los  Angeles,  Cal,  and  J.  H.  Merriam,  of  Pasadena, 
CaL,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  1.  The 
statutory  period  in  which  an  action  may  be  brought  in  California  for 
relief  on  the  ground  of  fraud  is  three  years.  The  appellees  invoke  this 
statute,  and  the  analogous  doctrine  of  laches  in  equity  for  a  correspond- 
ing period,  as  a  bar  to  this  cause  of  action.  But  the  catise  of  action  in 
such  case  is  not  deemed  to  have  accrued  until  the  discovery  by  the  ag- 
grieved party  of  the  facts  constituting  the  fraud  or  mistake.  Section 
338,  subd.  4,  Califomta  Code  of  Civil  Procedure.  This  last  provision 
is  derived  from  the  principles  of  equity  jurisdiction.  Bailey  v.  Glover, 
88  U.  S.  (21  Wall.)  342,  348,  22  ,L.  Ed.  636. 

Ferdinuid  Fensky  died  intestate  in  the  county  of  Los  Angeles,  Cal.,^ 
on  August  7,  1903,  leaving  property  in  Callforma  and  in,  Topeka,  Kan, 
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The  intestdte  died  witfaout  issue,  but  he  left  a  widow,  Jeaneite  Fenstqr, 
and  other  heirs  at  law,  intiaiaiig  the  complaifaants,  wJk)  were  his  sis- 
ters. On  September  9,  1903,  M.  T.  Campbell  was  ^ppoiatxd  adminis- 
trator of  the  estate  in'Kansas,  by  the  probate  conrt  of  Shawnee  county, 
and  on  October  15,  1903,  Jeanette  Fensky,  the  widow,  was  appoint«i 
administratrix  of  the  estate  in  California,  by  the  superior  court  of 
Los  Angeles  county.  On  July  29,  1904,  the  complainant  l/ouisa  Pick- 
ens, for  the  sam  of  $1/XX>,  e^tecated  and  ^lelivered  to  M.  T.  Campbell, 
the  administrator  of  the  estate  in  Kansas,  for  Jeanette  Fendcy,  a  re- 
lease and  qmtctajm,  releasing  and  couveyii^  unto  the  said  Jeanette 
Fensky  all  of  the  right,  title,  and  interest  of  the  said  complainant  in  and 
to  the  property  and  estate  of  her  deceased  brother.  On  August  3, 
1904,  the  complainant  Johanna  Schutt,  for  the  like  sum.  of  $1,000, 
executed  and  delivered  to  the  said  Campbell,  for  Jeanette  Fensky,  a 
similar  release  and  quitclaim  releasing  and  conveying  unto  the  saad 
Jeanette  Fenslqr  all  of  the  right,  tide,  and  interest  of  the.said  compldia- 
ant  in  and  to  the  property,  assets,  and  estate  of  her  deceased  brother. 
Jeanette  Fensky  died  on  July  8,  1908,  and  on  August  1,  1908,  the  de- 
fendant J.  H.  Merriam  was  appointed  administrator  of  the  estate 
of  Jeanette  Fensky. 

The  bill  of  complaint  in  this  case  was  not  filed  until  July  8,  1914. 
With  the  releases  and  quitclaims  executed  by  the  complainants  in  1904 
standing  against  their  cause  of  action  for  alleged  fraudulent  acts  in 
dealing  witii  the  estate  of  Ferdinand  Fenskj,  the  statute  of  limitations 
and  the  doctrine  of  ladies  would  be  a  bar  to  this  suit,  but  for  the 
all^^tion  in  the  bill  that  not  until  late  in  the  summer  of  1912  did  the 
complainants,. or  either  of  them;  have  any  notice  or  suspicion  of  the 
truth  respecting  the  amount,  extent,  and  VaJue  of  the  estate  of  thor 
deceased  brother,  or  of  the  frauds  and  fraudulent  conduct  of  M.  T. 
Campbell,  Jeanette  Fensky,  and  J.  H.  Merriam  in  dealing  with  the  said 
estate  in  the  matters  charged  in  the  bill  of  comj^aint.  This  discovoy 
is  alleged  to  have. been  made  in  July,  1912,  when — 
"one  of  tbe  daughters  of  the  complainant  Louisa  Pickens,  wbllft  visiting  In 
Loa  Angeles,  Cal.,  accidentally  secured  acceiss  to  the  correspondence  between 
the  said  M.  T.  Campbell  and  the  said  Jeanette  Fensky,  which  disclosed  to  said 
daughter  a  part  of  the  truth  relative  to  the  estate  of  Ferdinand  Fensky,  and 
the  dealings  of  the  said  Campbell  aM  the  said  Jeanette  Fensky  In  reference 
thereto." 

Referring  to  certain  real  estate  located  in  the  state  of  Kansas,  which, 
it  is  alleged,  the  deceased,  Ferdinand  Fensky,  had  owned,  and,  pri(»- 
to  his  death,  had  sold,  and  the  proceeds  of  which  belonged  to  tbe  de- 
ceased as  personal  property,  subject  to  distribution  to  the  complain- 
ants and  other  heirs  at  law  of  the  deceased,  but  which  was  fraudu- 
lently represented  by  the  said  Campbell  and  the  said  Jeanette  Fensky 
to  the  c(»nplainants  as  not  having  -been  sold,  and,  under  the  law  of 
Kansas,  had  descended  directly  to  the  widow,  without  complainants 
havii^  any  interest  therein.  It  is  alleged  that  the  said  real  estate  had 
been  sold,  although  the  deeds  had  not  been  delivered  to  the  purchasers, 
and  complainants  had  an  inheritable  interest  in  the  proceeds  as  heirs 
at  law  of  the  said  Ferdinand  Fensky.  It  is  further  alleged  that  it 
was  not  until  the  early  part  of  .1913  that  the  complainants  had  a/ay 
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QOtice  or  knowledge  diat  the  deeds  coaveyiiig  the  said  real  estate  had 
not  been  delivered  to  the  purchasers,  or  any  notice  or  knowledge  of 
the  facts  relating  to  the  said  estate. 

Prior  to  the  commencement  of  this  action  the'  complainants  brought 
suit  by  petition  in  the  district  court  of  Kansas  against  the  adminis- 
trator of  the  administrator  who  administered  upon  the  estate  of  Fer- 
dinand Pensky  in  Kansas  and  his  bondsmen  to  have  the  settlement  of 
.the  latter  estate  set  aside  for  fraud,  and  for  an  accounting  of  the  as- 
sets with  which  he  was  chargeable.  The  cause  of  action  m  that  case 
is  identical  with  the  cause  of  action  in  this  case,  except  that  the  former 
.relates  to  the  estate  in  Kansas  and  the  latter  to  the  estate  in  California. 
In  the  district  court  there  was  4  demurrer  to  the  petition  interposed 
by  the  defendants  upon  substantially  the  same  grounds  as  the  motion 
■to  dismiss  the  complaint  in  this  case.  The  demurrer  was  overruled, 
and  the  defendants  appealed.  In  the  Supreme  Court  of  Kansas  these 
questions  were  reviewed,  and  the  cause  of  action  stated  in  the  peti- 
tion sustained  (Pickens  v.  Campbell,  98  Kan.  518,  159  Pac.  21) ;  the 
-court  holding,  among  other  things,  that  in  an  action  for  relief  on  the 
-ground  of  fraud,  brought  more  than,  two  years  after  its  alleged  per- 
petration, the  petition,  to  be  good  against  a  demurrer,  need  not  set  out 
the  manner  of  its  discovery,  and  that  constructive  knowledge  of  the 
falsity  of  a  statement  that  real  estate,  the  record  title  to  which  stood 
in  an  intestate  at  the  time  of  his  death,  had  not  been  sold  by  him,  is 
not  a  matter  of  law  to  be. implied  on  the  theory  that  it  could  have  been 
discovered  through  inquiry  from  the  purchasers.  This  decision  dis- 
poses of  these  questions  so  far  as  they  relate  to  the  estate  in  Kansas 
and  is  persuasive  as  to  the  rules  applicable  to  the  same  questions  as 
•they  relate  to  the  estate  in  California, 

Returning,  now,  to  the  bill  of  complaint  in  this  case,  and  its  refer- 
ieneeto  certain  deeds  to  real  estate  in  Los  Angeles  County,  Cal.,  exe- 
cuted by  Jeanettd  Fensky  in  her  lifetime  in  favor  of  certain  of  the  de- 
fendants, without  eonsideration,  and  delivered  after  her  deatii  to  the 
'grantees,  and  the  knowledge  of  that  fact  by  J..  H.  Merriam,  the  ad- 
^minjstrator  of  her  estate,  and  his  omission  toacconnt  therefor  in  his 
inventory  of  the  estate:  'If  is  alleged  that  it  was  not  untH  early  in 
.  1913  that  the  complainants  had  any  notice  or  knowledge  that  said  deeds 
had  not  been  delivered  during  the  lifetime  of  the  said  Jeanette  Fensky. 
It  is  further  alleged  that  all  of  the  estate  of  .the  said  Ferdinand  Fensky 
was  his  separate  property,  and  as  such,  tipon  the  death  of  the  widow, 
the  said  estate  and  its  avail?  descended  ratably  to  the  siiryiving  brothers 
and  sisters  of  the  said  Ferdinand  Fensky.  It  is  alleged  that  complain- 
ants believed  the  statements  madie  by  Jeanette  Fensky,  Campbell,  and 
Merriam  concerning  the  matters  stated,  and  that,  except  for  such 
representations,  they  would  not  have  released  the  estate  df  Ferdinand 
Fensky  from  their  just  claims,  but  woiild  have  enforced  the  same. 

The  appellees  contend  that  the  suspension  of  the  statute  of  limita- 
tions and  of. the  analogous  doctrine  of  laches  until  discovery  by  the 
•aggrieved  party  of  the  facts  constituting  the  fraud  is  qualified  by  the 
rule  that  knowledge  of  facts  which  would  put  a  reason8j)ly  prudent 
•person  upon  inquiry  is  equivalent  to  a  discovery,  and,  yirith  respect  to 
the  principles  governing  th6  stateinent  of  such  a  cause  of  action,  cite 
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the  case  of  Wood  ▼:  Carpenter,  101  U.  S.  L35,  14G^  25  L.  £d.  807^ 
where  the  Supreme  Court  said : 

"In  tbls  class  of  cases  tlie  plaintiff  is  beM  to  stringent  rates  of  pleading 
and  evidence,  'and  espedally  mast  tbera  be  distinct  aTerments  as  to  the  time 
when  tbe  fraud,  mistake,  concealment,  pr  palsrepresentatlon  was  discovered, 
and  what  the  discovery  Is,  so  that  the  court  may  clearly  see  whether,  by 
ordinary  diligence,  the'  dlscorery  mtght  not  have  been  before  made.'  Steams 
V.  Page,  7  How.  819;  829  [12  li.  Ed.  928].  •  •  •  A  party,  ae^lng  to  aToJd 
the  bar  of  the  statute  on  account  of  firaud,  must  aver  and  show  that  be  used 
due  dlUgence  to  detect  it,  and,  if  be  bad  the  means  of  discovery  in  bis  power, 
he  wUl  be. held  to  have  toown  it." 

The  appellees  contend  that  tmder  this  rule  the  bfll  of  complaint  in 
this  case  does  not  snfficiently  state  a  cause  of  action.  On  the  other 
hand,  the  appellants  cdntend  thart  whetf  the  fraud,  which  is  the  foun- 
dation of  the  suit,  has  been  conceakd,  of  is  of  sudh  a  character  as 
to  conceal  itself,  tfie  statute  does  not  begin  to  run  until  the  frand  is 
discoYcred  by  the  party  ^uing,  and  that  the, statement  in  the-:bill  of 
con:q)laint  concerning  the  facts  of  concealment  and  discovery  is  suffi- 
cient. In  support  of  this  rule,  the  appellants  cite  the  case  of  Bailey 
V.  Glover.  88  U.  S.  (21  Wall.)  342,  347,  22  L.  Ed.  636.  In  this  case 
Mr.  Justice  Miller,  speaking  for  the  court,  said : 

"In  suits  In  equity,  where  relief  Is  sought  on  tbe  ground  of  fraud,  the 
authorities  are  without  conflict  in  support  of  the  doctrine  that,  where  tbe 
Ignorance  of  tbe  fraud  has  been  produced  by  atUrmetlve  acts  of  tbe  guilty 
psLXty  in  concealing  the  facts  from  the  other,  the  statute  wlU  not  bar  relief, 
provided  suit  is  brought  within  proper  time  after  the  discovery  of  tbe  fraud." 

Concerning  this  rule,  the  learned  justice  said  further  (88  U.  S.  [21 
Wall.]  349,  22  I,.  Ed.  636): 

"And  we  are  also  of  opinion  that  this  is  founded  in  a  sound  and  pliilo- 
sophical  vleew  oC  the  prindplM  of  the  statutes  of  llmitatiOB.  They  were  en- 
acted to  prevent  frauds — to  prevent  parties  from  asserting  rights  after  the 
lapse  of  time  bad  destroyed  or  impaired  tbe  evidence  which  would  show  that 
such'  rights  never  existed,  or  had  been  satlsfled,  transferred,  or  extinguished, 
.if  they  ever  did  exist.  To'bold  that  by'Coaweailng-a  fraud,  or  by  .oomnfltttng 
a  fraud  In  a  mnttner  that  It  ooncealad  Its^,  until  suoh-ttme  as  the  inrty 
comnlltting  the  fraud  coxHCL  pleiad  ttostataitH  of  (imitations  to  protect  it,  is 
to  make  the  law  which  was  designed  to  prevent  fraud  the  means  by  which  It 
is  made  Bucces8till;apd  seoiiM;." 

In  Rosenthal  v.  Walker,  111  U.  S.  185,  4  Sup.  Ct.  382,  28  L.  Ed. 
295,  the  action  was  broug^it  by  the  .assignee  of  a  bankrupt  to  recover 
the  value  of  property  alleged  to  have  been  fraudulently  transferred  by 
the  bankrupt  ip  violation  pf  the  provisions  of  the  Bankrupt  Act  (Act 
July  1,  1898,  c.  S41,  30  Stat.  544).  The  defendant  resisted,  recoverj- 
oa  the  ground  that  the  action  was  not  brought  within  two  years  from 
the  time  when  the  cause  of  action  accrued.  The  petition  disclosed  upon 
its  face  that  the  suit  was;  brought  more  than  four  years  after  the  cause 
of  action  arf>se,.  and  more  than  three  years  after  the  appointment  of 
the  plaintiff  as  assignee.  The  plaintiif  refdied  that  the  facts  were 
fraudtileiitly  concealed  ahd  that  th*  suit  was  brought  withiii  two  years 
after  they  came  to  his  knowledge.  It  was  alleged  in  the  petition  that 
both  the  said  Carney  (the  bankrupt)  and  the  defendajtit  (Rosenthal, 
to  whom  the  bankrupt  had  transferred  certain  of  his  property),,  kept 
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concealed  irom  (!hie>  plaintiff  (fhe  assignee)  *'tii&  fact  of  die  said  pay* 
ment  and  transfer  of  the  said  aggregate- sum  of- $30,000,  *  *  * 
and  •».«.»  ^  f3£t  of  the  sale,  transfer,  and  conveyance  of  the 
said  goods  *  *  *  and  that  he,  the  said  i^intiif,  did  not  obtain 
knowledge  and  information  of  the  said  matters;  or  either  of  them, 
until  the  29th  day  of  November,  1879,  and  then  for  the  first  time  the 
said  matters  were  disclosed  to  him  and  brought  t(». his  knowledge." 
The  plaintiff  relied  upon  BaSey  v.  Glover,  supra,  to  sustain  the  cause 
of  action  upon  the  averment  of  conces»lment  aftir  the-  statute  of  limi- 
tations had  run.  The  defendant  relied  upon  Wood  v.  Carpenter,  supra, 
to  defeat  the  cause  of  actipn  as  stated  in  the  complaint,  notwithstanding 
the  averment  of  concealment.  The  court  sustained  the  cause  of  action, 
saying  (111  U.  S.  191,  4  Sup.  Ct  385,  28  U  Ed.  395): 

"The  case  of  Bcdley  v.  Glover  Kbs  oftea  been  dted  by  .tbls  court,  but  has 
never  been  doubted  or  qualified." 

In  Traer  v.  Clews,  115  U.  S.  528,  6  Sttp.  Ct  155.  29  L.  Ed.  467, 
the  same  question  was  again  before  the  Supreme  Court.  The  allega- 
tions in  the  complaint  as  to  concealment  and  discovery  were : 

"Mrs.  Traer's  connection  with  the  transaction  was  studiously  concealed 
from  plalntiS  and  his  assignor,  and  plaintiff  bad  no  knowledge  of  It  preTlous 
to  his  discovery,  September  24,  XSTO." 

It  was  objected  that  there  was  neither  pleading  nor  proof  to  avoid 
the  bar,  under  the  rule  stated  in  Wood  v.  Carpenter.  The  court  held 
that  under  the  ruling  in  Bailey  v.  Glover,  which  had  never  been  over- 
ruled, doubted,  or  modified  by  the  court,  the  pleadings  and  evidence 
were  sufficient,  and  the  suit  was  not  barred  by  the  statute  of  limita- 
tions.   In  19  Am.  &  Eng.  Ency.  243,  the  rule  is  stated  as  follows : 

"It  has  always  been  the  rale  In  equity  that  the  defendant's  fraudulent 
concealment  of  a  cause  of  action  will  postpone  the  running  of  the  .statute  un- 
til such  time  as  tbe  plalntifl  diooovers  the  frand;  the  defendant,  having,  by 
hto  own  wrongdoing,  prevented  tlie  plaintiJK  from  Instituting  his  suit,  will 
not  be  permitted  to  take  advantage  of  Ms  own  wrong  by  setting  up.  the 
statute  as  a  defense.  This  rule  la  provided  for  by  statute  In  many  of  the 
states,  but  exists  in  equity  courts  Independently  of  statutory  provision." 

See,  also,  25  Cyc.  1214;  Pickens  v.  Campbell,  supra.  This  is  the 
rule  in  California.  Kane  v.  Cook,  8  Cal.  449;  Currey  v.  Allen,  34 
Cal.  254,  257. 

[1]  2.  Coming  to  th6  specific  question,' whether  tHe  appellants  have 
been  guilty  of  laches  such  as  will  defeat  the  cause  of  miction  stated  in 
the  bill  of  complaint,  we  find  a  broader  field  of  inquii^  than  is  involved 
in  the  running  of  a  statute  of'  limitations.  As  said  by  the  Supreme 
Court  in  GaUiher  v.  Cadwell,  145  U.  S.  368,  372,  12  Sup.  Ct.  873,  874 
(36  L.  Ed.  738): 

'"OiB  cases  are  many  In  which  thla  defense  has  been  inv<Aed  and  con- 
sidered. It  is  true  that  by  reason  of  their  differences  of  taxt  no  one  casi; 
becomes  an  exact  preoedent  for  another,  yet  a  uoUorm  ^Indple  pervades 
them  all.  They  proceed  on  tbe  assumption  that  the  party  to  whom  laches  Is 
Imputed  has  knowledge  of  his  rights,  and  an  ample  c^portunity  to  establish 
them  in  the  proper  forum ;  that  by  reason  of  his  delay  the  adverse  party  has 
good  reason  to  beUeve  that  the  alleged  rights  are  worthless,  or  have  been 
abandoned ;  and  t^at,  because  of  the  cban«e>  in  condlttoB  «r  relations  doling 
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tbl8  poctod'  of  delay.  It  would  be  an  InJuMiGd  to  tk«  latter  td  permit  bUn  to 
now  assert  them.  *  *  *  Laches  is  not  like  limitation,  a  mere  matter  of 
flme;  but  principally  a  question  of  the  inequity  of  permitting  the  claim  to 
be  enforced — an  Inequity  founded  upon  some  change  ^  the  condition  or  rela- 
tions of  the  property  or  the  partlefl."  > 

[2]  The  appellants  contend  that  a  change  of  condition  will  be  pre- 
sumed, and  that  prejudice  may  be  presumed  from  the  lapse  of  time^ 
that  a  change  in  position  might  have  occurred;  that  an  important. wit- 
ness has  died;  that  a  large  part  of  the  estate  consisted  of  real  proper- 
ty situated  in  LoS  Angeles  and  San  Pedro;  and  that  a  marked  increase 
in  the  Value  of  the  property  will  be  presumed.  It  may  appear  to  be  a 
too  strict  adherence  to  the  rules  of  procedure  to  hesitate  to  entertain' 
the  last-named  presumption;  but  we  think  such  matters  are  matters 
of  defense,  and  should  be  established  by  proof  upon  .the  hearing  of° 
the  case.  We  find  nothing  in  the  biH  of  complaint  showing  such  a. 
change  of  conditions  in  the  property,  or  in  the  relations  of  the  parties 
thereto,  or  such  a  lack  of  equity  as  would  prevent  a  '.court  of  equity 
from  granting  appropriate  relief. 

[3]  3.  The  next  question  is  whether  the  acts  of  fraud  alleged  in  the 
bill  of  complaint  are  intrinsic  or  extrinsic  to  the  matters  determined 
by  the  superior  court  in  the  probate  proceedings.  The  relief  sought 
is,  in  effect,  ainong  other  things :  (a)  An  accounting  by  the  defendant 
Merriam,  the  administrator  of  the  estate  of  Teanette  Fensky,  for  soh 
much  of  the  estate  as  has  come  into  his  hands  and  for  which  no  ac- 
count has  been  rendered;  (b)  that  the  deeds  of  release  and  quitclaim- 
executed  by  the  complainants  to  the  said  Jeanette  FenSky  be  declared 
fraudulent  and  void  and  of  no  effect;  (c)  that  the  deeds  under  which 
the  defendants  Wellke,  Katzung,  Schmidt,  Famsworth,  Ferguson,  and 
Loveland  claim  certain  lands  conveyed  to  them  by  Jeanette  Fensky  be 
declared  invalid  and  void;  and  that  neither  of  the  defendants  has 
any  right,  title,  or  interest  whatever  in  or  to  the  said  estate  or  any  part 
of  the  same.  The  leading  case  upon  this  question  is,  that  of  United 
States  v.  Throckmorton,  98  U.  S.  61,  65,  25  L.  Ed.  93,  cited  by  the 
appellees.  In  that  case  Mr.  Justice  Miller,  speaking  for  the  court,, 
said: 

"There  are  no  maxims  of  the  law  more  firmly  established,  or  of  more  value 
In  the  administration  of  justice,  than  the  two  which  are  designed  to  prevent 
repeated  litigation  between  the  same  parties  in  regard  to  the  same  subject  of 
controversy,  namely,  'Interest  relpubllcw,  ut  sit  finis  lltium,'  and  'Nemo  debet 
Ma  Texarl  pro  una  et  eadam  eansa.'  •  •  •  Bnt  there  is  an  admitted  ex- 
ception to  this  general  rule  in  cases  where,  by  reason  of  something  done  by 
the  auccetstol  party  to  a  suit,  there  was  in  fact  no  adversary  trial  or  decision 
of  the  Issue  in  the  ease;  where  the  unsuccessful  party  has  been  prevented 
from  exhibiting  fully  his  case,  by  fraud  or  deception  practiced  on  him  by  his 
opponent" 

The  court  Ihen  mentions  a  number  of  acts  of  this  character,  and  con- 
cludes as  follows: 

"These  and  similar  cases,  which  show  that  therfe  has  never  been  a  real  con- 
test in  the  trial  or  hearing  of  the  case,  are  reasons  for  which  a  new  suit  may 
be  sustaltred  to  set  aside  and  annul  the  former  Judgment  or  decree,  and  open. 
the  case  fbr  a  new  and  a  fair  hearing." 
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Because  of 'thfe  tonduct  of  the  defendants  in  conceaJing  the  facts  con- 
cernin|f  the  estate,  it  appears  that  there  has  been  no  adversary  trial 
or  decision  upon  these  issues ;  and  we  find  nothing  in  the  proceedings 
or  decree  of  the  superior  court  of  Los  Angeles  county,  as  set  up  in  the 
bill  of  complaint,  to  estop  the  complainants  from  having  these  matters 
inquired  into,  and  the  question  of  the  lall^fed  freud  determined  by  the 
court. 

[4,  5]  How  far  such  a  hearing  may  go  is  indicated  in  the  case  of 
Griffith  V.  Godey,  113.  U.  S.  89,  5  Sup.  Ct.  383,  28  L.  Ed.  934,  where 
Mr.  Justice  Field,  delivering  the  opinion  of  the  court,  said : 

"It  Is  well  eatablisbed  that  a  settlemeot  ot  an  admlnlstrator'B  account,  by 
tbe  decree  of  a  probate  court,  does  sot.  conclude  as  to  property  ecddentallr 
or  fraudulently  withheld  from  the  account  If  tbe  property  be  omitted  by 
mistake,  or  be  subsequently  discovered,  a  court  of  equity  may  exercise  Its 
Jurisdiction  in  the  premises,  and  take  suob  actton  as  Justice  to  the  hein  of  the 
deceased  or  to  the  creditors  of  the  est«te  mfiy  roquire,  «ven  if/  the  probate 
court  mlgbt,  in  sudi  case,  open  its  decree  and  administer  upon  the  omitted 
property;  and  a  fraudulent  concealment  of  property,' or  a  fraudulent  disposi- 
tion of  it,  is  a  general  and  always  extetiuK  ground  for  the  interposition  of 
equity." 

The  case  of  Lataillade  v.  Orena,  91  Cal,  565, 27  Pac.  924, 25  Am.  St. 
Rep.  219,  involved  questions  very  similar  to  those  involved  in  this  case. 
The  suit  was  against  a  guardian  for  an  accounting  of  the  estate  of  a 
minor,  It  was  alleged  in  the  complaint  that  from  time  to  time  after 
1849  defendant  sold  certain  property,  belonging  to  plaintiff's  estate, 
but  for  what  sums  plaintiff  was  not  advised.  In  1868  defendant  sold 
certain  cattle  and  ranches,  likewise  belonging  to  plaintiff's  estate,  for 
which  he  received  payment,  and  mingled  the  money  with  his  own  funds, 
and  wrongfully  and  fraudulently  converted  the  same  to  his  own  use, 
with  intent  to  deprive  tlie  plaintiff  of  his  share  thereof.  It  was 
chafged  in  the  complaint  that  the  defendant  concealed  the  facts  from 
the  plaintiff,  and  wrongfully  and  fraudulently  represented  to  him  that 
his  father  died  insolvent,  and  that  he  had  no  interest  in  the  cattle  and 
rauchos.  The  defendant,  as  guardian  of,  the  plaintiff,  filed  in  court  an 
inventory  purporting  to  show  all  the  estate  of  the  ward,  but  did  nn* 
include  m  the  inventory  any  of  the  above-mentioned  property,  and. 
when  he  applied  for  and  obtained  a  final  discharge  from  his  trust,  he 
falsely  stated  in  his  petition  and  represented  to  the  court  that  he  had 
returned  a  full  and  true  inventory  of  all  the  estate  of  the  plaintiff 
which  had  come  into  his  hands  as  guardian,  and  Iiad  paid  over  and 
delivered  the  same  to  the  plaintiff.  The  plaintiff  was  bom  December 
2,  1849,  and  became  of  age  December  2,  1870.  The  suit  was  not 
filed  until  February  21,  1887,  and  called  for  an  accounting  ffom  the 
guardian,  mainly  for  the  transactions  in  the  sales  of  cattle  and  ranchos 
made  in  1868.  The  defendant  demurred  to  the  complaint,  substantial- 
ly upon  the  grounds  upon  which  the  motion  to  dismiss  was  based  in  the 
present  cast  The  Gourt  sustaii»ed  the  demurrer.  This  judgment  was 
reversed  in  the  Supreme  Court,  with  directions  to  ove;crvde  the  demur- 
rer. The  Supreme  Court  cited,  in  support  of  its  decision,  among  oth- 
ers, the.  case  of  Griffith  v.  Godey,  113  U.  S.  89,  5  Sup.  Ct.  383,  28  L. 
Ed.  934.  -We  do  not  find  that  tiiis  case  has  beat  overruled  or  in  any 
way  modified. 
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In  Pickens  v.'  Campb^U, -supra,  the  Supreme  Court' of  Kaiisas,  refer- 
ring to  the  facts  of  tiiis  case,  said:     •  .,.'.' 

"The  d^endanto  maio^ln  tbat  the.  order  of  settlement  has  the  foroe  of  a 
Judgment,  and  Is  not  open  to  attack  by  the  method  here  pursued.  The  allega- 
tton,  hovwtver,  lis  that  the  aettlement  was  p*<^(mi*d  wltBobt  an  aetnal  awwunt- 
)n^  as  to  the  c^atnis  oif  these  pI&ltatlffB,  by  the  use' of  a  releafiie  of  all  demands 
against  the  estate  {Indtidlnir  tliat  In  California  as  well  aa  that  In  Kansas) 
whkih  had  b«en  obtained  by  Int^Httanally  Cottfe  8Mtettent^'«6n'Mming  facts 
which  aftectM' its^  valnb,  {luMcBiai'ly  l>r  tbB  npeeaeBtatlan-Uuit  the  Kansas 
leai  estate- bad  Jiot  Xt^t/si  aeld  by.Fensfcy,  In  whlidixaae  the  antire  title  would,, 
of  course,  have  vested  In  lUs  widow  upon  his  death.  A  fraud  so  aecompifahed 
we  regard  aa  evtEtnateto  {the  issue  detennlned  by  the  probate  court, 'aind 
theietore  capable  of  fbrxuing'  a  basis  for  sett^g  aside  Its  order.  See  Plaster  , 
Co.  V.  Blue  Kapjlds  Townsblp,  81  Kan.  730,  106  Pac.  107&,  25,Ii.  B.  A.  (N.  S.) 
861,  note  106  Am.  St  J&w.  J940-642,  645-6*7,"     ,  _        ; 

We  mustkccept  the$e  cases  as  Stating  the  law  api^cabte' to  tiiis  case, 
and  we  conclude,  therefore,  that  the  allegations  of  the  bill  of  com- 
plaittfat-e  sufficiifnf  to  Sustain' l3i*  (iabse  of  action.'"  •• 

De,cr,ee  reversed,  and  tJje.cau^e  remanded, for,  further,  proceedings 
in  «)aformity,;WJUi.this'6piriioij.  ..•  ...      .  •  :  .,    '  .■  . 


MIDKIFF  V.  COLTON  et  aL  • 

'  (Clrciat  OooA  at'  AtipeaTs,'  iTburth  carcnlt  '  IMfcy  1',  MMT.) 

.,;    ,  Vo,  1421.  ■••  .,'     '■ 

DSBns  'es»45— EXBCTDTION   bt"  Qba?itbe— ^PfecESsitTr.  '■      " 

Whbrea  deed  from  tli«^  sneceesful  plaintiff  in"  an  action  'of  ejjectme;nt  to 
the  defendants;  with  a  res^rratloh  of  minerals,  eontrilried  k  provision  that 
the  grantees  theneby  accepted  the- deed  and  the  estate  thereby. con T«yed 
•upon  the  terras  and  conditions,  and  subject  to  thp,  exceptions  .and  reserva- 
tions, therein  contained, '  It  contemplate*^  that  the 'ftieceptance  by  the 
^anteeS  should  be  erldfenced  by  their  signatures  to'  the  paper'-^tflelt. 
(Ed.  Notei— For  other  cases,  see'  Deeds,  Cen^!  Dig.  a '8S>-&^.] 

DCBDs  4aDe06(6l)— 'AccKrrANOK-^uFnoiRircT  or  Bvi&bkob. 

BvidMcS'heM  toslMw  that'saOh  deed,  found  in  tiw  posses^flu  ct  one 
of  the-  defandaots,  unsigned  hy  any  of  the  grantees,  more,  than  30  years 
after  It  was  left  with  the  granteea,  had  not  been  accepted  by  them. 

[Ed.  Ndte.>-For  ottei^-caBes,  see  Deeds,  Cent.  Dig.  f-631.]  ■ 

Dekds  "&=>66 — Delivbbt  Awn  Acceptance — QirESTroNs  of  LaW  ob  Fact. 
7be  deHvery  and  acceptancie  of  a  dee9  Is  a  mixed  qbestlon  •£  law  and 
fa.ct;   It  being  the  province  of  the  Jury  to  find  the  facts,  wheretjpoH  the 
court  applies  the  law. , 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  jg  127,  633.] 

DUBDS  <S±»ld4(4)-^DBUVBKy  AKD  A00(»TAN0E— PSESXJlCPTIOira  AMD  BUBDSM 

or  Fsoor.'  •-        • 

Where  the  successful  plaintiff  in  an  action  Of  ejectment  exeeuted  a>deed 
.   tor  tlie.  de<6tadBeft8(.  reaerrint   mlaexals,   and   cootemplattw   that   the 

grantees'  uc-eeytuocei  sl^ould  be  evidenced  by  their  signatures,  and  defend- 
ants had  been  In  possession  .of  the  land  long  before  th,e  action  was  brouigbt, 
and  continued  in  ttossesston  uninterruptedly  for  more  than  30  years  after 
the  Judgiiient.  w.as  rendered,  and  the  plaintiff  never  executed  any  writ  of 
possesion,'  eierclsed  dominion  over  any  part  of  the  land,  or  undertook 
to  assert  ownership  of  either  the  surface  or  the  minerals  during  that 
time,  the  mere  fact  that  the  deed,  unsigned  by-  the'  grsjoteee,  wft»  found  in 

'a*  SU«r<««ie<  ■■•  ftund  tepK  ft  KEY-NUMBBB  ID  all  K«T-NnBib*red  Dlcette  A  ioaouk 
•Rehearing  granted   May  31,   1917. 
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■    posseasleD  "ol  one  or  fl»  gntntees,  did  not  'pafee  a "  presamption  of  r 
delivery  and  acceptance,  wMiA  would  shift  the  burden  of  proving  de- 
liver? and  acceptance. 
lEd.  Note.— For  other  cases,  see  Deeds,  CJent  Dig.  H  .5T9,  684.] 

5.  DSEoe  «=>20S(6) — Dblivebt:  and  Acoeptanox — SnmoocNCT  os  Bvidencs. 

If  such  presumption  existed,  it  waa  overthrown  by  the  poslUye,  direct, 
and  uncontradicted  testimony  of  the  only  witness  examined  in  cegard 
to  It  that  the  deed  was  never  accepted. 

(Ed.  Note. — ^For  other  cases,  see  Deeds,  Oent  Dig.  g  631.1 

6.  Vendor  and  PtrBCHASsit  ie=>^33 — Bona   Frtz  PtnsCBASKBS — ''Onsecob6e& 
.  Deed. 

An  unrecorded  deed  from  the  successfnl  plalntlfF  In  xii  ejectment  ac- 
tion to  the  defendants,  with  a  reservation  of  the  minerals,  even  thongh 
binding  on  such  defendants,  did  not  affect  the  Rights  ol  a  subeeqnent 
purchaser,  in  the  absence  of  notice  of  Its  existence. '    '  ' 

[Ed.  Note. — For  otlier  cases,  see  Vendor  and  Purduuwr,  Cent.  Dig.  IS 
56*-B66.3 

7.  Vendob  and  Pttbchaseb  4=»244-r-BoNA  Fide  PcBC^usEna — SuKnonsNCY  of 

Evidence. 

Evidence'  held  to  sho^  that  a  purchaser  of  laM  had  no  notice  of  an 
unrecorded  deed  to  his  predecessors  in  title  from  a  party  recoveilDg- 
against  them  In  ejectment,  containing  a  reservatloB  of  minerals. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {§ 
e(»-611.] 

8.  PbINCIPAI*    AKD    AOENT    Q=3lll(4) — ^AVTHOBITZ.    (tr    .|^aXN;i^-r<!p>CKB0ia8B — 

"Pendino."  '' 

A  power  of  attorney,  authorising  the  agent  to  make  such  deeds  as 
might  be  necessary  in  order  to  settle  and  compromise  certain  actions  ol 
ejectment,  described  as  then  pending  and  undetenuined  as  to  some  of 
the  defendants  therein,  and  to  carry  out  compromises  already  agreed  upon 
with  other  defendants,  against  whom  Judgments  by  default  had  been 
or  might  be  obtained,  did  not  authorize  the  agent  to>  execute  a  deed 
.  in  consideration  of  the  grantees'  consent  to  a  reservation  of  minemls  to 
persoips  against  whom  Judgment  had  been  recovered,  in.  an  action  in 
which  they  entered  their  plea  denying  plaintiff's  rl^ht  to  recover,  since 
the  Judgment  against  them  was  not  by  default,  liiere  was  ho  basis  for  a 
compromise,  and  the  action  was  not  pending,  as  "pending"  means  begun* 
but  not  yet  completed,  settled,  determined,  or  is  process  of  settlement  or 
adjustment,  and  an  action  or  suit  is  satd  to  be  pending  trom  its  inception 
until  the  rendition  <rf  final  Judgjamt 

[Ed.  Note. — For  other  oasea,  aee-PrlMlpal  and  Agent,  Gent.  Dig.  gi 
329,  376. 

For  otber  definltiona,  see  Words  and  Pbiaaes,  First  and-  Second  Series. 
Pending.] 

9.  Pbincifal  and  Agei^t  «=>160(2)— Acts  in  Bzokbs  or  AirrHoarrr — Lia- 

BILIXT  OF  Aqent.    ■  ■    ■   .  • 

An  attorney  under  a  Hieclal  pewen  cannot  bind  bis  prindpal  by  aa  act 

ultra  vires;    the  authority  of  the  agent  in  fact  being  limited  by  the 

terms  of  the  instrument  conferring  the  power. 
[Ed.  Note.^— Forotiier  cases,  see  Prlneipat  and  Ageixt,  Cent  IMg:  f  S67.1 

10.  'PuiNCiPAL  AND  Agent  '^s>Vt — Constbvction  ot  Poweb  or  Attornet. 

The  authority  of  an  agent  acting  Undet  spedal'  power  must  be  ascer- 
tained from  the  terms  of  the  instrument  Itself. 

(Ed.  Note.-^For  other  cases,  see  Principal  and  Ag/eaat,  Cent  IMg.  JS  344- 
■  370.]  ... 

Woods,  Circuit  Judge,  dlssestlog. 

«S9ror  Othar-CUM  ««•  uon*  topic  tt  KET-NUHBER  In  aB  Kir-SamOMnA  DIstata  *  labxa* 
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App€a^  ffoiM  fliw  Distrkt  Coort'ibf  *«  UnJtBd^Stsftefi.fftr  the  South- 
cm  District  t^f  West  Virgijiia,',  at  Htintmgtbn ';  Benjamin  F.  Keller, 
Judge.  .  ;  "  ,    ;;  ;      [:  , 

Suit  by  Sahln  W.  Golton,  Jr.,andothers,  trusteet-of  tbe'Guyanclotte 
Land  Association,  against  Newton-MidWff;  Frobn  & -decree -m' favor 
of  plaintiffs,  defendant  appeals;    Reversed  and  reniarided.  ■  • 

IB  ]r874;  William  H.'  Asp)iiwkII,iiAMaIi  A.  Uwr.-  and- othwra  bnwgiit  action 
aC  eleetment  against  Wloctaeater  Atistiuit  and  otlMrSv  1°  One  Unltedi  States 
District  Court  tot  the  then  District  of  West  .yirgiata>i«i;iiiainx  title,  under 
grants,  to  200,000  acres. of  land'  vltbln  a  eotnaBoa  boan&axy;  and  iBdqded  wltb- 
In  this  boundary  was  IM  aseres  in  poaseBBtod  of  I«wis  Midldff,  who  had  been 
i  ll>rlng  Ob  it  tar  tumsei.  yean  belw^fr  the  oonuBenoraient  at,  tha  action,  clalm- 

I  tag  to  ba  fbK  owner  in  fee  slinirie.   I«wtB  Midklff  wsa  mada  oop-  of  the  defend- 

ants In  tiib  acOoQ.    Bte  died  in  1880,  wibU^t  the  aoUon  was  pending,  and  an 
I  ocder  was  eotered  making  his  beirs  at  law.  partly  defendant  to  the  suit, 

among  whom  were  Abmham  MMUff  and  Solomoa  MldklfC,  sons,  and  Harriett 
AOklnts,  a  danshtes.    In  May,  1880,  ta>eae  dedendaqts  came  in  without  pco- 
I  cees  and  entcsed  a  pl^  at  "not  guUty,".aaad  on. the  .same  day  the  record  shows 

tliat  tlie  cause  was  heard  and  judgment  efkterod  ajialnst  all  of  the  defendants. 
awfurdlng  the  title  to  the  lajads  sought  in  the  action  to  the  plaintlCg.    On  the 
I  ^etb  of  August,  1860,  a  wvlt.of  poesesalou.  was  Issued  ea  the  judgment  against 

I  tbe  Mldklfl  heirs  and  others  of  the  defendants,  buf:  It  afpears  from  the  record 

that  tbfas'writ  was -vever  served. 
I  In  April,  ISZO,  whilst  tt>e  action  of  ejectment  was  pending  and  before  the 

final  judgment,  as  stated,  the  plaintiffs  in  the  action  executed  an  Instrument, 
ooostltttting  .J.  I.  Kubn  the^r  attorney  In  fact,  conferring  upon  him  authority 
I  to  make  compromises  and  settlenuents  ^  In  regard  to  the  lands  In.  coutro- 

.  rersy ;    tWn  :authority  ■  being  contained  da  the  following,   which   we   copy 

I  from  the  Instrument:    "To  make,  execute,  sign,  seal,  and  ackqowlec^ge  for 

I  reoMd,  and  deliver  for  and  In  our  names,  such  deeds  of  grant  and  re- 

I  lease  (but  without  warranty  or  coTenants  of  any  kind,  general  or  special, 

j  express  or  implied),  in  the  form  below  given,  as  may  be  necessary  and  proper 

I  to  execute,  in  order  to  settle  and  compromise  certain  actions  of  ejectment  now 

i  pending  in  the  District  Court  of  the  United  States  toe  the  District  of  West 

!  Virginia,  and  undetermined  as  to  some  pf  the  defendants  therein,  and  to 

I  convey  out  compromises  already  agreed  upon  with  other  defendants  in  said 

I  actions,  agnlnst  whom  judgments  by  default  have  been  or  may  hereafter  be 

i  obtained.    »    •    ••• 

I  On  the  llSth  of  Septawber,  X8S2,  Kuha  went  to  th^  house  of  Abraham  Hld- 

!  kiff,  one  of  the  defendants,  and  left  in  his  possession  a  paper  writing,  pur- 

1  iiorting  to  be  a  deed  executed  by^the  said  Kuhn,  as  attorney  in  fact,  for  the 

plaintiffs  in  the  ^ectment  suit,  to  Abraham  tl.  Mldklff,  Solomon  R.  Midkitr, 
!  and  Harriett  Adkins,  the  three  defendants  before  named.     This  Instrument 

recited  that  for  a  nominal  consideration  the  lands  which  were  recovered  from 
the  defendants,  about  IM  acres,  in  the  action  of  ejectment  (without  stating 
that  they  had  been  so  recovered),  were  conveyed  to  the  said  Abraham  H.  Mld- 
klff, Solomon  B.  ^(idklff,  and  Harriett  Adkius  in  fee^slniple,  reserving,  bon»- 
ever,  to  the  grantors  the  minerals,  oil,  and  «as,  with  the  right  of  entry  for  the 
purpose  of  utilizing'  them,  which  reservation  is  set  out  in  the  instrument  in 
the  following  language:  "But  It  is  expressly  understood  that  the  parties  of  the 
^  first  part  r^erve  and  except  from  the  operation  of  this  deed  to  themselTep, 

and  to  their  heirs  and  aasiKns  forever,  all  the  minerals,  rainerai  substances, 
and  plls,  of  every  sort  and  description,  in  and  upon  said  real  estate  herein 
described,  and  in  every  part  thereof,  with  the  privileges  of  mining,  digging, 
and  excavating  foi;  said  minerals  and  mineral  substances,  and  of  boring  and 
pumi>lBg  for' said ',«lls,  and  of  erecting  and  maintaining  thereon  all  of  the 
I  necessary  buildings, ,  oil  tanks,  machinery,  and  apparatus  for  working  and 

I  operating  all  mines,  pits,  excavations,  and  oil  wells,  which  now  are,  or  may 

be  bereaftea?,  opened)  worked,  and  operated  on  said  real  estate,  or  any  part  ot 
It,  and  tor  storing  and.  taking  care  of  the  products  thereof,  by  tbe  farties  of 
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the  first  part,  thcdr  befrs  and  asslgiinB.  3^)>e7.  also  except  aaQ  ftiteeve,  a»  afore- 
said, all  necessary  rip(hts  of  way  ix»,  thzou^h,  on,,  or  over  said  real  estate  to 
and  from  all  said  mines,  pits,  excavations,  oil  tanlts,  and  oil  wells,  and  the- 
right  and  privilege  to  construct,  operate,  and  maintain  thereon  such  railroads 
nud  other  roads,  and  pipe  lines,  in,  tbttnigh,  on,  or  over  said' teal  estate  as 
may  be  necessary  to  the  sucoesaful  and  ooatenie^t  dlacovery,  woimng,  and 
operating  ot  the  said  mines,  pits,  excavations,  and  oil  wells,  and  for  carrying 
away  the  products  thereof." 

This  instrument  als6  contained  tlie  foUowing  aA  tbe  cloelng  pRxaerapb: 
"And  the  parties  of  th«  Moond  part  bereby  aooetit Hfls'deed,  and  the  estate 
hereby  conveyed,  npen  the  tenua  and  (tondlttaos;  and  subject' <(»  the  exeet>tion» 
and  reservations,  herein  contained  and  set  forth." "  It  furtber  aKtears  that 
the  paper  vnlting  waft  neret  prolMtted  or  put  to  reconL 

In  1888,  Abraham  Mldlilff  and  hts  brother  Solomon,  bought  JCrom  ttae  other 
heirs  at  law  of  Lewis  Midklff  their  interests  in  the  194  acres,  taking  tbeir 
deed  therefor,  and  In  1892  they  made  partition  between  tbema^rea;  each 
having  assigned  to  him  07'  acres.  On  the  14th  of  April,  189B,  N«fvton  MldUff, 
the  appellant,  wbo  is  a  son  of  Abraham  Uldklff,  bought  the  07  actes,  wUdi 
belonged  to  his  father,  liinder  tbe  division  between'  htm  and'  bis  brother.  Solo- 
mon, which  was  conv^ed  to  the  said  Newton  SUdklff-  bjr.deed,  for. the- consid- 
eration of  $1,000  caiah.'  Newton  went  immediate  Into  posaession  of  the  land 
and  erected  thereon  a  house  doettaig  mnte  ^12,800^  and  mode  other  valuable  and 
permanent  Improvements.  He  has  contlnnouslyslnoe  resided  upon  the  lands 
claiming  them  as  his  own  -tn  fee  simple. 

The  record  further  shows  that  these  lands,  frooil  the-  time  that  Lewis 
Midklff  went  into  possessferi  In  1867,  have  been  listed  tor  taxatknl  in  bis  name, 
and  subsequently  In  the  name  of-  his  heirs  heretofore  mentioned,  and  then  the 
one-half  In  the  name  of  appellant,  Newton  Hldkiff,  after  he  purtdiaeed  from 
his  father,  and  that  the  taxes  have  from  time  to  time  betfa  paid  by  tbem, 
without  any  deduction  for  mineral  rights,  or  other  interests  clatnted  not  to 
be  owned  by  them. 

In  the  present  case,  Sabte'W.  Colton  and  others,  trustees  of  the  Guyandotte 
Land  Association,  as  the  snceesflors  In  Intere*  to  the  said  T,ow  and  -Asplnwall 
and  others,  claiming  under  the  proceeding  In  tbe  ejefctaient  suit,  and  by  vir- 
tue of  the  instrument  left  by  Knhn  In  the  poBsesslon  6f  Abrabaib  Midklff. 
have  filed  their  bill  of  complaint  in  equity,  alleging  that  the  Instnunent  re- 
ferred to  conveyed  only  tbe  surface  of  the  land  to  the  Mldklffs,  reserving  tbe 
mineral  rights,,  etc.,  and  that  Newton  Midklff,  the  appellant,  purchased  the 
lands  now  In  controversy  With  notice  of  that  fact  The  bill  fnrtbep  alleges 
that  this  instrument,  the  paper  writing  which  was  never  put'  to  record,  bad 
been  lost,  and  In  the  suit  It  is  sought  to  establish  this  lost'pnper- as  a  deed, 
and  thereupon  to  have  a  decree  that  *he  complalntmts  are  the  owners  of  the 
minerals,  oil,  and  gas  in  the  appellant's  la^ids.  It  further  aprpeers  ftom  tbe 
record  that  the  appellant  had  leased  to  Q.  B.  Dinmick  &  Oo.  the  mln^nl 
rights  In  the  97  acres  of  wMcb  hie  wa^  tn  possession.  These  leasees  are  also 
made  defendants.  "J^e  complainants  -also  prayed  In  'tbelr  bill  that  sold  ap- 
pellant and  said  lessees  be  enjoined  from  ■earrying  out  tfte  terms  of  the  lease. 

The  only  testimony  bearing  upon  the  paper  writing  which  Is  undertaken  to 
be  set  up  as  a  deed,  afcfd  whWh  Is  alle'ged  to  have  been  lost,  is  tibat>of  Abraham 
Midklff  and  iVewton  Jddklff,  the  aj)pellant  In  this  case;  Kuhn,  tbe  attorney, 
having  died  In  the  meantime.  Abraham  Midkiflr  testified  that  Kuhn  came  to 
bis  house  Hith  this  Infetniment;  which  the  witness  describes  as  some  kind  of 
a  deed  for  eTerybod.r  that  would  Compromise  "vrlth  him  (Kuhn).  Kuhn  saW  to 
Witness:  "  'We  dalm  a  Wg 'Judgment  agitlnst'  your  father  and  your  uncle,  and 
tf  you  will  deed'  as  the  mineral,  we  wUI  deed  yon  tbe*  land.'  And  I  told 
bim  I  would  see  about  It,  and  If  you  have  got  a  Judgmeot,  Why,  of  coarse,  1 
will  give  you  the  minerals,  rather  than  for  you  to  take  tbe  land.'  He  then 
says,  'You  see,  and  If  you  find  out  I  am  telling  the  truth;  we  WUI  conqpiromlse.' 
But  I  did  not  compromise,  but  after  investlgnting  what  I  bad  heard  I  did  not 
make  any  deed  of  compromise  with  Knhn.  be  left  tbe  deed  with  me  and 
said,  'If  1  Wanted  to  compromise' to  send  itto  bIm.'  I  never  bothered  about 
It,  and  never  did  write  to  bim.    I  never  acc^ted'tbe  deed  tn  any  W2y.'> 
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Kewton  MIdkUF,'  t&e  apptniint,-  testtfleditii  liab^Eanbe,  that -after  tbe  brtAg- 
lag  ot  tbis  Bitft  110  cfiJltA  U|i«m  )tfs  Uncle  Sol.  to- cooter  wltb  lilm  aXxrat 
metSas  aonw  HriHngtqneuta  q^ui  jLt,  aad  "be  asked  me  U  I  kaew  where  tlii& 
-deed  fwun  KubQ  was,  and  I  'says,.  'No;  i  don't  kno^  anytblilg  about  It."  He 
went  on  talkbig  at>t)nt"  this  deed,  and  lie  Informed  «e  that  he  had  It,  and  I 
told  him  to  glTe  It  to  me,  and  I  would  lock  It  np  In  my  safe.  I  nevw  knew 
there  was  sn^  a  deed  on  eart^.  When  my  f^tber  and  Daele  Sol.  made  the 
dinslon,  they  AU^'liitTe  goitEU  tfaat'deed  in  lietwtien  th^  liraome  way  or 
another.    That  wa«  the  first  I  erer  knew  of  that  deed." 

There  were  only  three  witnesses  examined  In  the  trial;  the  third  being 
John  EU  Meek,  who  was  introduced  by  the  complainants  and  testltled  as  to 
being  local  attorney  and  business  agent  for  them,  and  had  occupied  that  re- 
lation for  the  lapt  10  years.  He  knew  the  lands  embraced  in  the  verdlet  In 
tile  ejectment' siilt,  and  about  tbe-itosSMslioa^'Of  the  same  b^  oomplalnauts ; 
bad  mined  on'tbla.land  at  a.p(4nt  called  pingesft,  and  drilled  some  oil  wells 
at  other  places;  these  points  were  aome .  distance  from  the  Mldkitf  lands. 
THiere'was  no  evidence  that  the  complainants  or  their  predecessors  had  at  any 
time  taken  actual  possesslbn  of  the  land  in  controverty,  or  had  entered  there- 
on to  assert  any  right  br  intereist  theF«in.  OAe  Kuba  twper  was>  proctooed  ^n 
the  trial  of  the  poeaent  case  by  ocdiBr  of  CDart.bX'  tbe  appellant,  and  :whea 
«xhihited  it  showed  that  neither  Abraham  Mldkifl,  Solomon  Midkiff,  nor 
Harriett  Adlvlns  had  signed  it;  the  only  signature  being  that  of  Kuhn  as  at- 
torney In  fact  for"  the  several  pnrtlfes,  who  executed  the  power  of  attorney  to 
him.  -       ■ 

The  case  iwas  beard,  and  tite  DiKbelct  GoxBt  satend  a  decree,  from  which  tbe 
tolluwtng  is  elided  t  "Tttat  tbe  Kuhn  deed  to  the  HidMiito  be  and  the  same  1». 
established  :  that  tbe  title -o^  the  plalntifCs  in  and  to  the  nUnerals,  oils,  coal,  or 
gas  in,  under,  and  upon  the  tract  or  parcel  of  land  in  tbe  said  deed  men- 
tioned, including  the  mining  rtgfits  and  privileges  by  tbe  said  deed  excepted 
and  reserved  by  them,  are  hereby  confirmed  arid  established  unto  the  plain- 
tiffs, arid  that  the  said  plaintiffs  be  quieted  in  the  possession  and  title  thereto; 
that  aU  deeds,  leases  and  other  evidences  of  title  under  wbloh  tbe  defend- 
ant, Newton  MidUfC,  or  sBy  009  daimlns  thnmgh,  by,  or  under  bimi,  asserts* 
title  or  dalm  to  the  said  nUoetals,  oil,  coat,  or  ;gas  in  and  underlying  so  much 
of  tbe  tract  of  land  in  tbe  .deed  aforesaid,  described  as  was  conveyed  to  him  by 
Abraham  H.  Midkiff  and  others,  and  de^rribed  in  tbe  deed  filed  with  bis 
answer  herein  in  words  and  figure  following,  to  wit:  'Beginning  at  the  mouth 
of  tbe  tbird  brandi  above  9^1  ereek,  thence  with  said  brancb  to  the  head 
tiiereof,  tbeoMB  a  straight  line  to  a  stbne'ln.the  ba<^  line,  Oience  in  a 
southeasterly  direction  to  ash  comer  of  O.  H.  Damron  land,  thence  in  a  nortb~ 
easterly  direction  with  the  lipe.of  J21mmer  Slone  and  Bennett  HidkifT  to  Viola 
MUJklff  line,'  and  thence  with  her  line  back  to  the  rtver,  thence  down  with  the 
rIVer  to  the  beginning,  containing  one  hundred  acres,  mbre'or  less.  I^ls  deed 
made  In  Ueb  of  a  deed  tbat-Iii»i  been  bsretof ore  made  and  watl  destroyed  by 
Are' — be  and  tbe  same  ara'bereby  tset  aside,  .canceled,  and.  beld  for  naught;  la 
so  far  as  they-vuiport  to  conveyi  l^se^  or  otherwise  alienate  any  Interest  in 
the  said  minerals,  oil,  gas,  or  coal  in,  under,  or  upon  said  land,  or  any  part 
thereof,  qs  cl<)nd3  upon  the  title  of  the  plaintiffs  thereto;  and  the  defendant, 
Newtdn  Ml<(klff,  6.  H.  IHntinick,  Interstate  Oas  Company,  and  all  persona 
<aalmtng 'under  dwm,  are>pe>petnaUy  enjctoed,  restrained,  and  inbittited  from 
lnc)pnbe;4;ngi,ponj7eylng,  allenaUag,  or  la  any.  wise  asserting  tttle  to  .the  mlu-: 
erals,  pil.  gas,  po  coal  in,  under,  and  upon  said  land,  or  upon  any  part  there- 
of, and  ft-onj  in  any  wise  hindering,  delaying,  ohstructing,  or  Interfering  wltb 
the  plaintiffs  or  their  lessees,  or  the  servants,  agefats,  or  employSs  of  ttaelp 
lessees,  or  any  one  claiming:  under  thou,  in  the  use  and  development  of  tbe 
■al(i'n>U4ra)sr9oa^i<>llS,  ot-0>s;  and  leave  Isiflven  the  plaintiffs  to  withdraw 
the  origf^al.  deed  from  J-  I.  Kubn,.  attorney  in  fact,  to  Abrabnm  il.  MldkM)e 
and'  others,  filetf  by," Newton  Alldkltt  herein,  for  the  purpose  of  having  tne 
sanre  recorded  •&  'filncoln  c6unty,  "W"est  Virginia,  and  when  so'Vecorded  Said 
4eed  ihell  be'reOeilvered^to  bbe  suld  Newton  Mldldff."  And  from  tbls  de' 
«oe^  .tbe  dsfeitdaiit«!Bewti>a.l4i4kiir,f«PPearl«d  ter  tbifl  ««Nii;|{' 
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Maynard  P.  Stiles,  of  Chdrkstoiiv  W.  Va.,  £or«9pdlBnt 

W.  R.  Thompson,  of  Huntington,  W.  Va.  (J.  S.  Clark  and  H.  A. 

McCarthy,  both  of  Philadelphia,  Pa.,  irid  W,  C.  W.  R^nshaw,  J.  H. 
Meek,  and  Z.  T.  Vinsoa,  all.of  Hiintiagton,  W.  Va^';on  the  brief),  for 
appellees. 

Before  PRTTCHARD  and  WOODS,  (pirctjft  Judge?,  and  BOYD, 
District  Judge.  ;.  .  .  •     '     . 

POYD,  District  Judge  (after  statihg  the  facts  ai  'above).  There  are 
several  questions  presented  to  the.  court  pponthis  c^ppeal,  and  which 
were  argued  orally  by  counsel,  and  are  also  discussed  in  the  briefs 
whidi  have  been  filed.  The  question  of  jurisdiction  of  a  court  of 
chancery  to  entertain  the  case  at  alt  is  raised.  '  The  view  is  advanced 
that  the  instrument  left  by  Kuhn  with  Abraham  Midkiff  had  never 
been  lost,  but  was  in  existence  and  was  produced  in  court  when  it  was 
called  for,  and  therefore  a  biil  to  establish  a  lost  paper  could  not  be 
maintained.  It  is  further  argued  that  the  qrttfetion  as  to  Whether  tiiere 
was  an  actual  delivery  .of  the  Kuhn  paper  as  a  deed  is  an  issue  of 
fact  to  be  tried  by  a  jury,  and  is  not  a  matter  cognizable  in  a  court  of 
equity.  It  is  also  insisted  that  ithe  appellant  was  in  adverse  possession 
of  the  land  involved  in  this  controvtersy,  claiming  jt  as  his  own  in  fee 
simple,  to  well-defined  metes  and  bounds,  f<!»r  a  sufficient  length  of  time- 
to  ripen  a  tide,  and  that  this  is  also  an  issue  of  fact  to  be  tried  by  a 
jury. 

1  he  further  question,  as  1»  whether  the  appellant  took  the  deed  from 
his  father  for  the  land  in  controversy,  with  notice  of  the  existence  of 
the  Kuhn  paper,  is  also  presented.  There  is  still  another  proposition 
which  is  called  to  our  attention  by  appellant's  counsel,  and  thw  is  that 
the  Kuhn  paper  contemplated  that  there  was  to  be  an  acceptance  of 
it  by  the  two  Midkiff s  and  Harriett  Adkins ;  not  only  that  Uiey  were 
to  accept  the  custody  or  the  possession  of  it,  biit  to  testify  their  accept- 
ance by  signing  the  instrument  itself,  under  the  .provisions  of  the  last 
paragraph.  

[  1  ]  We  do  not  deem  it  necessary,  in  order  to  dispose  of  this  case, 
to  consider  all  of  these  several  questions,  but  to  advert  only  to  the 
instrument  itself  (which  we  shall  refer  to  as  the  Kuhn  paper),  and 
which  the  comphiinants  rely  upon  as  their  muniment  of  title  author- 
izing a  recovery.  The  first  proposition  is  whether  this  paper  was  de- 
livered by  Kuhn  and  accepted  by  the  Midkiffs  as  a  deed.  The  last 
paragraph  undoubtedly  contemplated  that  the  acceptance  by  the  gran- 
tees should  be  evidenced  by  their  signatures  to  the  paper  itself;  but 
it  was  never  signed  by  them  or  any  of  theiYi,  its  delivery  to  tliem  was 
never  ackno\frledged,,nor  was  it  adfhffted  to  probate  of  recorded;  in- 
deed, there  was  no  evidence  that  Harriett  Adkinsi,  one  of  the  Mid- 
kiff heirs  and  one  Of  the  grantees,  ever  saw  it..    .    . 

[t]  The  testimony  relativft'  to  what  occ}irred  between  Abraham 
Midkiff  and  Kuhrt  at  ttie  time  the  paper  •vrtLs'hstnded'.to  the  :ftsrmer  i? 
exceedingly  .meager."  Kuhij  diefl  before  the  trial  of  tV  case*  and  ^ere 
was  no  witness, .save  Abraham  Midkiff,  who  testified  as  to  that  trans- 
action.   On  the  statid'he  Statted  in.substanaeC'  >Thait  Kuha  came  to 
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his, bouse  twkh.  tihjs  uMtrument,  wMch  sntnets  describes  as  some  kitid 
of  a  deed  £or  .everybod}r  that  would  compromise-  wilh  him  (Kuha). 
Kuhn  Baid  to  witness :  "  'We-  daim  a-  big  judgment  against  your  father 
and  yonr. uncle,  and  if  yotc  will  deed  us  tne  minerkl,  we  will  deed  you 
ths  land,'  and  I  told  bun  I  would  see  about  it,  and  'if  you  hare  got 
a  judgment,  why,  oftocmrse,  i' will  give  you  the  mineral  rather  than 
for  you  to  take  ^e  landL'  He  says  tKen,  'You  see,'  and  if  you  find  out 
I  am  telling  the  truth,  we  will  compromise/  Bat  I  did  noitcompro- 
mise;  but  ^ter  investigating,  what  I  had  heard  I  did  not  make  any 
deed  of  ctnnpromiae  with  Kuhn.  He  left  the  deed  with  me  and  said, 
'if  I  wanted  to  compromise  to  send,  it  tb  him.'  I  never  bothered  about 
it,  and  never  did  write  to  him.  I  never  accepted  the  deed  in  any 
way."  After  the  present  suit  was  brought,  this,  paper  was  found  in 
the  possession  of  Soicxnon  Midkiff,  still  unsigned  by  any  of  the 
grantees.  .•-■.., 

[3]  The  pnnoii^e'is.wielt  settfed  that  theddivetr  and  acceptance  of 
a  deed  is  a  mixed'  qaection  6i  law  and  fact.  It  is  the  province  of  ii. 
jury  to  :find'the  facts;  tbereupon  the  court  applies  the  law.  Johnston 
V.  Krarter  Brothers  &  Cb;  (D.  CA  2(»  Fed.  730;  Henry  v.  He^ie, 
163  N.  C.  523,  see  page  527, 79  S.  £.  9B2.  In  the  present  case,  the  tHal 
court  in  dianoety,  we  must  assume,  in  view  of  the  decree  entered, 
found  as  a  fact  that  the  Kuhn  paper  was  delivered  by  Kuhn  and  ac' 
cepted  by  Abraham  Midkiff,  Salomon  MidkifF,  and  Harriett  Adkins. 
We  are  unable  to  find  in  the  record  any  evidence  sriflkient  to  warrant 
isuch  finding;  on  the  other  hand,  as  we  have  stated,'tbe  only  testimony 
upon  this  question  was  a  denial  of  acceptance.  As  bearing  upon  the 
question  as  to  whether  ihe  Midkiffs  accepted  this  paper  as  a  deed,  it 
is  an  undisputed  fact  that  Uicy  remained  in  possession  of  the  entire 
premises,  beginning  long  before  the  institution  of  fhe  original  action 
of  ejectment,  and  continuing  uninterruptedly  until  the  bringing  of  the 
present  suit,  which  was  in  1911,  sa,ve  in  sq  far  as  their  possession  was 
affected  by  the  entry  of  the  judgment.  No  writ  of  possession  was. ever 
executed,  and  the  parties  who  recovered  the  judgment  in  the  eject- 
ment action  never,  so  far  as  the  record  shows,  exercised  any  dominion 
over  any  part  of  the  Midkiff  land,  or  undertook  to  assert  ownership  of 
either  the  surface  or  the  nuneralsj,  but  permitted  more  than  30  years 
from  the  rendition  of.  ^e  ejectmtat  judgment  to  elapse  before  the 
present  suit  was  brought.  i  .... 

It  seems  to  us  that  a  court  of  o^uity  should  not  incline  to  favor  par- 
ties guilty'  of  such  laches;  Durmg  the  intervening  years  between 
the  ejectment  judgment  and  the  commencement  of  this  suit,,  those 
claiming  under  that  judgment,  or  their  successors,  who  are  now  im- 
dertaking  tp  recover  possession  of  the  minerals,  etc.,  under  the  Kuhn 
paper,  could  have  investigated  and  ascertained,  if  it  had  been  accepted 
by  the  Midkiffsin' the  form  contemplated,  or  if  it  had  been  acknowl- 
edged by  them,  6i*  if  it  had  been  put  to  record.  None  of  these  things 
were  done;  nor  were  any  steps  taken  tb  assert  or  protect  the  claim  of 
ownership  under  the  said  judgment  or  under  the  paper  now  in  contro- 
.versvc      ..•;.■■•• 

[4,6]  The  mere  fact  that  this  paper  was  found  in  possession  of 
oae  of  Iht  persons*  named  .therein  as  grantee  does  not,  we  think,-  undef' 
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all  the  circmnstances  coonected  wiidtth^transdetnn/'raiise  a  presump- 
tion of  a  delivery  and  acceptance  which  wotiM  sbiit  the  burden  from 
txunplainants  of  proving  .deliverjr  and  acceptance,  If,  however,  the 
presumption  did  exist,  it  was  overthrown  hy  the  positive,  direct,  and 
uncontradicted  testimony  of  the  only  witness  examined  in  regard  to  it, 
to  the  effect  that  it  was  never  accepted.  We  dte  Guggenheimer  v. 
Lockridge,  39  W.  Va.  457,  19  S.  E.  874,  as  bearing  upon  this  point. 
The  court  in  that  case  sajfs: 

"A  deed  must  not  onl^  t>e  delivered  by  the  grtuxfAr,  tmt  mikst  also  be  ac- 
cepted by  tbe- grantee.  Acceptance  may  be  expressed  bysignlnr  tbe  deed  or 
ottierwlse,  or  may  be. Implied  firom  clrcomstances.  The  assent  tof  the  grantee 
will  be  presumed,  where  the  deed  Is  beneficial  to  him,  until  dissent  appear. 
Where  dissent  or  disclaimer  appears,  the  deed  Is  Inoperative,  and  the  tltl<! 
to  the  thing  granted  reverts  t«>  the  grantor  by  remitter  from  such  disclaimer." 

[6]  We  go  further,  and  assuming,  for  the  sake  of  the  argument^ 
that  under  all  the  drcumstaficea  the  Kvh*  paper,  estopped  Abraham 
Midkiff,  Solomon  Midkiff,  and.  Harriett  Adkins  from  controverting 
the  claim  of  complainants,  it,  would  not  affect  the  rights  of  appellant. 
Newton  Midkiff,  in  the  absence  of  notice  of  its  existence.  The  trial 
court  must  have  been  of  tbe  c^inioa  that  he  bad  notii%.  .  The  record 
iiioes  not  disclose  any  KJirect. testimony  or  fcmseful  circamstances.to  lead 
to  the  conclusion  that  appellant  had  ever  seen  or  heard  of  liic  Kuhn 
paper  anterior  to  thie  time'  it. was  fottnd  in  die  possession  of  Solomon 
Midkiff  after  the  present  isuit  was  brought. 

[7]  Appellant,  when  exanuoed  with  leference  to  the  paper,  testified 
as  follows: 

-  "Q.  Mr.  MtdKUr;  When  was  the  first  ttme  yon  ever  saw  this  deed,  or  knevr 
ai>y  thing  i(bont  its  extotence?.  A.  Some  tlmw  flftterthls  stilt  t»Bs  bToaft:ht.  Q. 
Was  the  time  you  spoke  -ot  baviog  gotten  ^t  from  8olomo9  UldKlfl  the  tlret 
you  knew  anything  about  It?  A.  The  first  time  I  ever  remember  of  that 
deed.  Q.  Did  you  have  any  knowledge  or  IriTorniatlon  of  that  deed.  Its 
whereabouts  or  existence,  from  Knhn  to  Abraham.  5-'  Mlflblff  arid  others  for 
thl«  land?  A.  No,  sir.  Q.  Did  you  ever  have  any  knowledge  of  this  deed  or 
its  existence  before  the  time  you  obtained  it  frona  >8alomoo  R.  Midkiff?  A.  1 
nerer  beard  of  it  that  I  remember  of.  Q..  Afe  you  positive  that  t]ie  Sunday 
momlug  jou  went  down  and  got  this  deed  from  Solomon  R.  Midkiff  was  aftor 
you  had  been  notified  in  this  suit?  Al  Yes,  sir;  I  went  down  there  to  make* 
same  arrangements  about  getting  ai  law3>«r  to  attend  to  the  suit,  and  we  !;ot 
to  talkiag  about  the  deed,  and  be  askcA  .me  if  I  laav  wharo  it  was,  abd  I  told 
him,  'No,  I  didn't  know  anything  about  it'"       . 

Abraham  Midkiff,  w^en  he.was  interrogated  about  it  on  the  stand, 
said  this: 

"Q.  Did  you  talk  to  the  boys  about  this  Kuhn  deiedr-aboutwhat  to  do  with 
It?  A  Everybody  was  talking  about  'em  then.  Q.  Did  you  talk  to  your  wlf« 
about  it?  A.  She  said  to  sign  no  deed  until  w&  fotmd  out  about  It.  Q.  And 
you  talked  to  the  boys  about  it?  A.  I  don't  rein«Dber.  Q.  When  did  you  and 
Newt  first  talk  about,  it?  A.  I  redkon  it  was  wh«i  I.flnt.acM  him  the 
land.  I  told  him  Kuha  wonted  me  to  compromise  and  I:never  had,  and  never 
expected' to.  I  told  him  &uhn  'wanted  me  to  acknowledge' It,  and  X  never 
would  do  it"  ' 

The  appellant's  testimony  is  positive  and  direct  in  its  character  atid  to 
the  effect  that  he  never  saw,  knew>of».br  bdai-d  about  ■Aa-Klahn  paper 
Vntil  after. the  bnii^ijfig  of  the  .present •  suit, : when  be  foood  it  m  the 
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.poasesSjoQ.  of  .hu  Unqle  ySolqinon,  Abrahatn  Midl^iff's.  ttstiaaqox  in 
respect  to  the  Kuhn  paper  in  conoection  with  the  appellant  is  not  of  a 
positive  nature  pr  du-ect  chara.cter.  He  reckons  (to  use  bis  own.  ex- 
pression) that  he  &r$t  talked  to  appellant  about  it  when  he  sold  him 
the  kod,  and  told  hin\  tha.t  Kuhn  panted  him  to  f:ompromise,  but  he 
never  did,  and  nevfr  expected  tOt,aid  told,  bi^  further  that  K,uhn 
wanted  hJm  to  acknowledge  the  paper,  and  that  he  would  never  do'  it. 
It  will  >^-.observ^  tixa,t  Abraham  nowhere  says  that  he  ever  exhibited 
any  paper  porportiog  to  be  a  deed  of  ccHiYeyance  to  appellant,  or  in- 
iorxned  him  ol.^h^  .exi^tepcc^  of  such  paper,,  ai^d  there  is  no  evidence 
worthy  of  consideration  that  the  appellant  ey^  saw  the  Kuhn  paper 
until  the  time  he. states, 

A  forcefu}  falct-in  this  caise  is  that  the  Midkiffs  had  been  at  all  times 
in  possession,  beginning  with,  the  possession  of  Lewis  Midkiff,  the  ap- 
pedant'/s' grtodf aiher<  anterior  to  the  brii^t^  o^.the  ejectment  suit; 
following-  after  the  dea;th  of  LewiS'  Midkiif  vfis  the  joint  possession 
of  his  heira  at  iarw,  Abraham  Midkiff,.  Solomoti  Midkiff,  and  Harriett 
Adkins.  They  exercised  undisputed. dominioa  and  control  over  the 
entire  Huids,  die  boundaries  of  which  were  certainly  defined  .aDKl  well 
known,  and  during  all  this  time  ho  one  appeared  to  assert  any  right, 
title,  or  claim  to  Ae  land  or  any  interest  whatever  therein.  The  ap- 
pellant was  cc^izant  'of  thib  situation;  saw  the  character  of  owner- 
ship which  his  grandfather  aiid  his  father  and  his  uncle  &nd  his  aunt  as- 
serted. Under  these  circumstances  he  bought  the  parcel  of  laryi  "now 
in  controversy,  pa^d  for  it,  not  only  a  valuable  cohsideration,  but  a  fair 
price,  took  a  deed  from  his  father,  which  the  evidence  shows  he  caus'ed 
to  be  registered,  and  thereby  gave  notice  to  the  world  of  his  title.  He 
set  about  and  erected  a  valuable  dwelling. and  made  other  substantial 
improvements  upon  the  premises.  It  is  not,  in  our  opinion,  a  reason- 
able conclusion  that  the  appellant  would  have  done  all  these  things 
if  there  was  any  suggestion  to  him  ^hat  there  was  a  defect  in  the. tide 
to  the  lands.  We  say  further  that  the  weight  of  the  evidence  sus- 
tains the. view  that-af^Uaijit.iiad  no  notice  of  the  Kuhn  paper^  an^  we 
think  that  it  slK^.id  have  been -so  he)d  t^  the  trial  court.  We  -cite  as  in 
unison  with  the  views  we  have  been  expressing  the  case  of  Hodges  v. 
Eddy,. 41  Vt.  485,  98  Axn.  Dec  612,  and  also  IQ  JR.  C.  I*  84S„ under 
the  head  of  "Burden  and  Quantum  of  Proof.''    . 

[I]  Aside  from  what  we. have  said^  there  is  another  view  of  the 
Kuhn  papeTwhich  we  ent«^n,  and  Which  we  regard  as  decisive  of  the 
.  cas^  and  that  is,  at  the  time  Kuhn  .delivered  this  paper  to  Abraham 
Midkiif  and  sought  his  acceptance  of  its  provisions,  together  with 
the  acceptance  of  his  brother  Solomon  and  sister  Harriett  Adkins,  he 
was  not  authorized  as  the  attorney  in  fact  of  the  plaintiffs  in  the  eject- 
ment suit  to  execute  and  deliver  a  deed  in  this  particular  instance. 
There  is  no  ambiguity  in  the  power  pf  attorney,  for  it  plainly  sets  forth 
what  w^s  intended,  viz.  that  Kuhn  was  empowered  to  execute  deeds 
to  carry  out  settlements  and  compromises  in  pending  suits,  not  yet  de- 
termined, and  to  make  deeds  to  carry  out  cwnpromises  already  agreed 
upon  with  defeo^^ts  gainst  whom  judgments  by  default  had  been, 
or  mig^t  thereafter,  be  obtained.    It  will  be  seen  from  this  that  Kuhn's 
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autfioritjr  to  execute  deeds  was  limited  to  two  contiiqnencies ;  the  one, 
when  compromises  were  effected  pending  the  action,  and  the  other, 
in  cases  where  judgments  by  default  were  obtained,  terms  of  compro- 
mise having  been  already  agreed  on.  It  is  a  reasonable  conclusion 
that  the  plaintiffs  in  the  action  of  ejectment,  after  they  had  obtained 
a  judgment  for  the  recovery  of  tiie  entire  lands  of  a  defendant,  would 
not  concede  to  such  defendant  an  interest  in  the  land  as  a  gratuity, 
tmd  therefore  the  power  to  Kuhn'  to  exiicute  a  deed  after  a  suit  was 
ended  was  limited  to  instances  in  which  there  were  judgments  by  de- 
fault obtained  after  terms  of  settlement,  or  terms  of  oompitimise,  were 
agreed  on,  but  not  completed. 

There  was  nothing  to  induce  a  compromise  by  the  plaintiffs  in  the 
■ejectment  suit  with  tiit  two  Midkiffs  and  their  s&ter,  Harriett  Adkins, 
at  the  time  of  the  execution  of  the  Kuhn  paper  sought  to  be  set  up  as 
a  deed.  The  action  so  far  as  they  were  concerned  was  ended  by  a  final 
judgment,  by  virtue  of  which  the  whole  interest  in  the  land  was  award- 
ed to  the  plaintiffs,  and  tfiere  is  no  suggestion  that  there  had  been  any 
compromise  agreed  on  with  (hem  before  the  judgment  against  them 
was  obtained.  Further  than  this,  the  judgment  against  the  two  Mid- 
kiffs and  their  sister  was  not  by  default;  but,  as  appears  from  the 
record,  they  had  entered  their  plea,  denying  the  right  of  plaintiffs  to 
recover,  and  the  issue  thus  raised  was  detjded  against  them,  so  they 
had  no  interest  left  in  the  subject-matter  of  the  action  to  constitute  a 
basis  of  compromise.  Further,  at  the  time  Kuhn  visited  Abraham 
Midkiff  and  left  the  paper,  the  action  against  the  two  Midriffs  and 
Harriett  Adkins,  as  heirs  at  law  of  I^wis  Midkiff,  had  been  ended  by 
a  final  judgment,  and  the  issuance  of  the  writ  of  possession.  Mr. 
Black,  in  his  Law  Dictionary  (second  edition,  page  887),  under  the 
head  of  "Pending"  uses  this  language: 

"Begun,  but  not  yet  comideted;  unsettled;  undetermined:  in  process  of 
-settlement  or  adjustment.  Thus,  an  action  or  suit  Is  said  to  be  pending  from 
Its  Inception  until  the  rendition  of  final  Judgment." 

And  he  cites  in  support  these  cases :  Wentworth  v.  Farmington,  48 
N.  H.  210;  Mauney  v.  Pemberton,  75  N.  C.  221 ;  Ex  parte  Munford, 
57  Mo.  603. 

To  restate  our  views,  we  are  of  the  opinion  that  the  Kuhn  paper 
was  not  executed  during  the  pendency  of  the  suit  against  the  persons 
named  therein  as  grantees;  that  the  judgment  against  the  two  Midkiffs 
and  Harriett  Adkins  was  not  by  default,  but  wag  t^en  after  they  had 
appeared  and  entered  their  formal  plea,  <knyin|f<  plaintiffs'  right  to 
recover ;  that  there  were  no  terms  of  compromise  or  settlement  en- 
tered into  with  the  parties  named,  during  the  pendency  of  the  action 
against  them ;  that  nikkr  the  circumstances  Kuhn  was  not  authorized 
to  execute  a  deed,  in  the  name  of  his  principals,  to  the  two  Midkiffs 
and  tfieir  sister  Harriett  Adkins;  The  purpose  of  the  principals  in 
constituting  Kuhn  their  attorney  and  empowering  him  to  make  deeds 
was  tindoubtedly  to  secure  compromises  of  controversies  or  to  settle 
adverse  clahns  affecting  the  lands  involved  in  the  sOit.  It  was  not  to 
empower  him  to  give  away  lands,  or  niterests  in  lands,  to  which  their 
title  in  fee  simple  had  been  finally  confirmed  bya  jnt^ment  of  court 
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in  a  trial  of  an  aiption  of  ejectmenti  i;qx)n  the  tss}ie  rajs^  by..dMend'- 
ant's  plea  of  "not  guilty." 

[8]  It  is  well  settled  that  aa  attor^y  under  special  power  cannot 
bind  his  principal  by  an  act  ultra  vir^s;  in  other  words^  the  authority 
of  an  attorney  in  fact  is  liiiiited  by  the  terms  of 'the  instnunent  which 
confers  the  power.  Holkday  v.  Daily,  19  Wall.  606,  see  page  610, 
22  h.  Ed.  187.         ,    . 

[H]  The  authority  of  an  agent,  acting  under  special  power  must 
be  ascertained  from  the  terms  of  the  instrument  itself.  Hepry  v.  Laqe, 
128  Fed.  243,  see  page  250,  and  cases  cited  in  the  opinion  (62  C.  C. 
A.  625).  '  •  ■ .         _  ■    ,     . 

It  necessarily  follows,  from  the  views  that  we  have  expressed,  that 
our  opinion  is  that  the  Kuhn  paper  could  not  be  established  as  a  deed, 
and  that  the  decree  of  the  District  Court  to  that  effect  was  erroneous. 
The  said  decree  is  therefore  reversed,  and  the  case  remanded,  to  the 
end  that  complainants'  bill  may  be  dismissed. 

Reversed. 

WOODS,  Circuit  Judge.  I  dissent.  The  statement  of  the  case 
made  in  the  majority  bpintmi  makes  dear  the  questions  involved  and: 
the  nature  of  the  soit. 

It  is  first  contended  by  appellant  that  the  suit,  must  fail,  and  the 
judgment  must  be  reversed,  because  the  deed  executed  by  Kuhn  under 
power  of  attorney  which  complainants  seek  to  establish  was  not  au- 
thorized by  the  authority  conferred  on  him.  It  is  true  that  the  power 
of  attorney  on  its  face  gives  authority  to  execute  suck  deeds  "asLjmay 
be  proper  and  necessary  to  execute  in  order  to  settle  and  .compromise 
certain  actiwi^  of  ejectment  now  pending,"  and  the  deed  here  in  ques- 
tion was  not  executed  until  after  the.  suit  had  culminated  iA  a  ju^-' 
ment  in  favor  of  the  {^intiffs.  But  if  the  graiktees  icceptbd  the  deed 
and  held  the  land  under  it,  they  would  be  estopped  from  alleging  its 
invalidity  against  Kuho's  principals,  ratifying  it  and  daiming  under 
it  They  could  not  accept  the  benefit  of  it  by  remaining  in  possession 
and  ttsing  the  land,  and  afterwards  repudiate  it  in  the  effort  to  escape 
its  limitations  and  reservations.  : 

The  next  defense  is  that  tihe  deed  conveying  the  sufface  to  the  Mid- 
kiffs  and  reserving  the  minei^  rights  was  never  accepted.  At  the 
time  the  deed  was  made  the  grantees  had  been  adjudged  to  have  no 
interest  whatever  in  the  land.  Since  the  deed  conferred  benefits  on 
thetn,  and  was  found  in  the  possession  of  one  of  the  grantees,  Abraham 
Midloff,  there  is  a  strong  presumption  of  its  acceptance,  at  least  by 
him.  .  Abraham  testified  that  he  could  not  remember  whether  Solomon 
and  his  sister,  Harriett  Adkins,  the  other  grantees  named'  in  the  deed. 
were  pf^Sjcnt  wJien  the  deed  wa»  given  to  him  or  riot,  but  he  testified 
that  he  had  talked  to  Solomon  about. it.  The  ejectment  suit  and  ita 
results  were  subjects  of  great  notoriety  in  the  community.  The  deed 
was  the  subject  of  earnest  discussion  in  the  family.  It  was  retained 
and  carefully  preserved  by  Solomon  and  Abraham  Midkiff,  two  of 
the  grantees.  Abraham,  the  grantee  who  originally  received  the  deed, 
afterwards  acquired  the  interests  of  the  others.     After  that  acquisi- 
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tion  he  was  stffl  presumptively  holding  undfer  the  deed  when  he  sold 
to  his  son,  Newton  Midkiff,  in  1899.  He  testified  that  at  the  time 
he  sold  to  Newton  he  talked  wfth  him  k"f)out  the  deed. 

I  cannot  resist  the  conclusion  from  the  evidence  that  the  existence 
of  the  deed  was  well  known  and  much  discussed  in  the  entire  family, 
and  that  it  had  been  accepted  and  preserved  as  a  muniment  of  title. 
The  only  evidence  tending  to  show  that  the  deed  was  not  accepted  is' 
that  of  Abraham  Midkiff  that  it  was  brought  to  him  by  Kuhn  as  a 
proposition  to  compromise  the  judgment  in  ejectment,  and  was  re- 
ceived by  him  widi  the  understanding  that  if  it  was  accepted  as  a  com- 
promise he  was  t«  return  it  to  Kuhn,  and  that  he  concluded  not  to 
accept  it,  and  said  nothing  more  to  Kuhn  abqut  the  matter.  The  state- 
ment that  the  grantees  were  to  return  to  thtf  grantors  the  deed  if 
accepted,  which  was  their  only  protection  from  actual  ejectment,  even 
if  it  were  not  disproved  by  the  circumstances,  is  intrinsically  improb- 
able, if  not  incredible.  Th6  danger  of  its  acceptance  by  the  court  is 
emphasized  by  the  fact  that  Kuhn,  the  attorney  in  fact  who  made  the 
deed,  is  dead.  When  its  improbability  is  considered  in  connection  with 
the  other  circumstances  showing  acceptance  of  the  deed,  it  seems  to 
me  the  defendant's  case  is  without  substantial  foundation.  If  the 
grantee  of  a  deed,  who  had  no  title  to  the  land,  and  who  received  the 
^eed  from  the  true  owners  at  the  time  it  was  made,  carefully  preserved 
it,  and  produced  it  from  his  possession,  can  be  allowed  to  defeat  it  by 
testifying  that  he  never  accepted  it,  and  that  he  has  been  hckling  ad- 
versely to  it,  the  result  would  be  unfortunate  insecurity  of  land  titles. 

Equally  untenable  is  the  position  that  Newton  Midkiff  vras  a  pur- 
chaser for  value  without  notice.  It  is  true  he  denies  that  he  had  any 
notice  of  the  deed  until  the  commencement  of  this  suit ;  but  Abraham 
Midkiff,  his  father,  a  witness  introduced  by  him,  testified  that  he 
talked  with  him  about  the  deed  at  the  time  he  purchased.  Thus  he  was 
put  upon  notice  of  its  contents.  Nor  is  Newton  Midkiff  in  a  position 
to  claim  the  minerals  by  adverse  possession.  At  the  time  he  purchased 
from  Solomon,  the  minerals  and  the  sbrface  had  been  severed  by  a 
conveyance  of  the  true  owners  of  the  land  with  a  reservation  of  the 
minerals.  He  bought  with  notice  of  this  severance,  and  dieref  ore  coiild 
not  clairil  the  coat  by  adverse  possession  of  the  surface.  Adverse  pos- 
session of  the  coal  could  have  been  started  only  by  actual  workinfr 
of  the  coal,  or  some  other  act  of  dominion  over  the  minerals,  show- 
ing assertion  of  title  and  use  in  accordance  therewith.  Wallace  v. 
Elm  Grove  Coal  Co.,  58  W.  Va.  449,  52  S.  E.  485,  6  Ann.  Cas.  140; 
Plant  v.  Humphries,  66  W.  Va.  88,  66  S.  E.  94,  26  I<.  R.  A.  (N.  S.) 
.vS8 :  Kiser  v.  McLean,  67  W.  Va.  294,  67  S.  E.  725,  140  Am.  St 
Rep.  948;  Steinman  v.  Jessee;  108  Va.  567,  62  8.  E.  275. 

The  finding  of  the  District  Court  seems  to  me  to  be  supported  by 
the  clear  preponderance  of  the  testtmoay. 
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THE  NO.  26. 

(Oircalt  Oonrt  of  Appealo,  Flnt  Qlrenit,  .^ril  t,  1917.) 

No.  1198. 

OouusiON  *=»05(7) — ScHooifEB  AND  Tow — LENGTH  OF  Tow — Spbciai,  Cibcum- 

BTANCKS. 

A.  scbooaer  In  Vineyard  Soand  In  tbe  daytime,  taking  a  coarse  prac- 
tically parallel  to  and  half  a  mile  to  windward  of  a  tug  with  three  barges 
in  tow,  after  proceeding  a  mile  or  so,  crossed  the  towline  of  tbe  leading 
barge  and  caote  Into  coUlaion  with  It  There  was  a  strong  wind  which 
drove  all  tbe  vessels  to  leeward.  There  was  testimony  that  tbe  tug 
changed  her  course  toward  that  of  the  schooner,  and  also  tbat  the  sagging 
over  of  the  schooner  brought  her  course  In  c<»iTergence  with  that  of  the 
tug.  Held  that,  whichever  was  In  fault  in  tbat  respect  and  wlthont  re- 
gard to  wbl(^  was  the  privileged  vessel,  the  tug  was  In  fault  for  using 
hawsers  which  made  her  tow  more  than  twice  tbe  length  permitted  by  the 
regulations  adopted  under  authwlty  of  Act  May  28,  1908,  c.  212,  H  M.  16, 
85  Stat.  428,  429  (C!omp.  St.  1916^  fg  7969,  7970),  and  that  the  schooner 
was  also  In  f&ult  for  not  keeping  a  lookout  and  taking  such  action  as 
waa  neoessaiy  under  tbe  special  drciuiistanoes  to  keep  ber  at  a  safe  dis- 
tance from  tbe  tow. 
[Ed.  Note.— For  other  cases,  see  Collision.  Cent  Dig.  H  200-202.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts;  Jas.  M.  Morton,  Jr.,  Judge. 

Suit  in  admiralty  for  collision  by  Lewis  Holmes,  owner  of  the 
schooner  Henry  D.  May,  against  the  tug  Piedmont  and  barge  No.  25 ; 
the  Consolidation  Coal  Company,  claimant.  Decree  for  libelant,  and 
claimant  appeals.    Reversed. 

J.  Walter  Lord,  of  Baltimore,  Md.  (Theodore  Hoague,  of  Boston, 
Mass.,  on  the  brief),  for  appellant. 

Edward  E.  Blodgett  and  Blodgett,  Jones,  Bumham  &  Bingham, 
all  of  Boston,  Mass.,  for  appellee. 

Before  DODGE,  Circuit  Judge,  and  ALDRICH  and  HALE,  Dis- 
trict Judges. 

DODGE,  Circuit  Judge.  This  case  arises  out  of  a  collision  between 
the  appellee's  schooner  Henry  D.  May,  and  the  appellant's  barge  No. 
25,  on  the  momine  of  October  14,  1913,  not  more  than  a  mile  and  a 
half  from  Pollock  Rip  Lightship,  in  a  general  direction  toward  Shovel- 
ful. The  barge  was  at  the  time  one  of  three  coal-laden  barges,  all  be- 
ing towed  in  line  by  the  appellant's  tug  Piedmont,  and  was  the  barge 
fcJlowing  next  after  the  tug.  The  libel,  which  claims  damages  for  in- 
juries sustained  by  the  schooner,  is  brought  against  both  tug  and  barge. 

The  collision  was  in  the  daytime,  and  in  weather  clear,  though  over- 
cast. A  wind  from  the  N.  or  N.  by  E.,  of  moderate  to  strong  gale 
force,  was  blowing  and  had  been  blowing  all  night.  It  had  caused  the 
tug  and  barges,  which  were  bound  for  Boston  around  Cape  Cod,  to 
turn  back,  after  passing  Nauset,  for  shelter  in  Vineyard  Sound.  They 
had  returned  through  the  Slue,  rounded  Pollock  Kip  Lightship,  and 
thereafter  headed  for  Shovelful  Lightship,  before  the  collision. 
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The  schooner,  a  three-masted  vessel,  bound  over  the  Shoals  for  New 
York,  had  been  not  far  behind  the  tug  and  barges  during  their  return 
through  the  Slue.  Loaded  with  lumber,  and  her  draft  permitting,  she 
passed  to  the  northward  of  the  gas  buoy  opposite  Pollock  Rip  Light- 
ship, instead  of  goit^,  as  the  tug  and  barges  did,  between  it  and  the 
Lightship;  after  which,  coming  up  into  the  wind,  she  headed  for 
Shovelful  Lightship  on  the  starboard  tack,  close-hauled,  or  nearly  so. 
Just  before  doing  this  she  had  lost  her  flying  jib  and  had  set  her  spank- 
er, reefed,  carrymg  also  thereafter  only  her  foresail,  forestaysail,  and 
jib. 

Shovelful  Lightship  is  distant  from  Pollock  Rip  Lightship  Z^/z  miles, 
the  direct  course  from  the  latter  to  the  former  being  W.  by  N.  %  N., 
according  to  Eldridge's  Chart.  The  heavy  wind  to  which  the  starboard 
sides  of  vessels  pursuing  this  general  course  were  exposed  made  it  im- 
possible for  the  tug  and  barges,  and  for  the  schooner  as  well,  to  pro- 
ceed in  the  desired  direction  without  making  considerable  leeway. 

The  schooner,  thus  adopting  a  course  toward  Shovelful  not  far  from 
parallel  with  that  adopted  by  the  tug  and  barges,  was,  at  the  time  she 
hauled  up  on  said  course,  as  above,  considerably  to  the  windward  of 
their  course.  As  the  vessels  proceeded,  the  schooner  came  in  some 
manner  to  be  between  the  tug  and  the  barge,  over  the  hawser  connect- 
ing them,  and  ahead  of  the  barge,  which  struck  her  stem;  she  there- 
after went  off  to  leeward  of  the  tug  and  barges,  anchored,  filled  with 
water,  and  was  ultimately  left  at  anchor  by  her  master  and  crew,  near 
the  Stone  Horse  Shoal. 

The  respective  courses  toward  Shovelful,  parallel  or  nearly  so,  as 
above,  originally  adopted  by  the  tug  and  barges,  and  by  the  schooner 
as  well,  near  Pollock  Rip  Lightship,  involved  no  risk  of  collision  if 
duly  adhered  to  on  both  sides.  The  course  which  is  claimed  to  have 
been  that  which  both  parties  were  then  steering,  and  intending  to  pur- 
sue as  nearly  as  possible,  was  W.  N.  W.  Without  a  departure  from 
these  original  courses,  on  one  side  or  the  other,  or  on  both  sides, 
changing  a  situation  of  safety  to  one  of  danger,  the  schooner  could 
not  have  come  to  be  in  the  position  above  referred  to,  between  the  tug 
and  barge,  over  the  towing  hawser  and  in  the  barge's  way ;  a  situation 
escape  from  which  without  collision  was  hardly  possible.  The  ques- 
tion to  be  determined  is :  Upon  which  side  was  the  negligence  through 
which  said  situation  was  brought  about? 

On  the  schooner's  behalf  it  is  contended  that  the  burden  of  avoiding 
collision,  and  therefore  of  excusing  the  collision  which  happened,  is 
on  the  tug  and  barge,  constituting  (with  the  other  barges)  one  vessrf 
imder  steam,  and  therefore  bound  by  article  20  of  the  applicable  In- 
land Rules  (Act  June  7,  1897,  c.  4,  §  1,  30  Stat.  101  [Comp.  St.  1916, 
§  7894])  to  keep  out  of  the  way  of  sailing  vessels.  If  this  rule  gov- 
erned tiie  case,  as  the  District  Court  held,  the  schooner  was  bound  to 
hold  her  original  course  without  change. 

On  behalf  of  the  tug  and  barges  it  is  contended  that  the  schooner 
was  an  overtaking  vessel  as  to  them  all,  bound  by  article  24  (Comp.  St, 
1916,  §  7898)  to  keep  out  of  their  way,  and  under  the  burden  therefore 
of  excusing  this  collision.  Assuming  this  as  the  governing  rule,  the  tug 
and  barges  were  bound  to  hold  their  original  course  without  change. 
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Whether  the  duty  of  maneuvering,  if  necessary  to  avoid  collision, 
was  on  the  tug  and  barges  or  on  the  schooner,  under  the  rules,  an  al- 
teration of  or  departure  from  the  original  course  on  the  part  of  either 
in  the  direction  of  the  other's  course,  would  have  been  a  maneuver 
tending  in  no  way  to  avoid,  but,  on  the  contrary,  to  incur  danger  of  col- 
lision, and  therefore,  in  any  case,  fault  contributing  to  the  collision, 
and,  on  the  part  of  the  privileged  vessel,  whichever  of  them  it  may 
have  been,  such  alteration  of  the  original  course  would  have  been  fault 
bringing  about  the  collision,  as  is  equally  obvious.  Without  determin- 
ii^,  therefore,  which  side  was  bound  to  keep  clear,  and  which  entitled 
to  claim  privilege,  under  the  above  Inland  Rules,  it  is  bdieved  suffi- 
cient to  inquire  only  by  which  side  does  the  confiicting  evidence  show 
that  change  of  course  to  have  been  made  which  placed  the  schooner  in 
the  position  above  referred  to,  relatively  to  the  tug  and  barge,  and 
thus  brought  about  collision  betvveen  them.  The  circumstances,  as 
will  appear,  are  shown  by  uncontradicted  evidence  to  have  been  such 
as  forbid  holding  the  tug  and  barges  in  fault  merely  for  failure  on  their 
part  so  to  diange  their  course  as  to  head  more  away  from  the 
schooner's. 

The  libel  allies  that  the  Piedmont  suddenly  changed  her  course  to 
starboard  and  pulled  directly  across  the  schooner's  course.  These  al- 
legations are  denied  in  the  answer.  The  finding  of  the  District  Court 
was  that  the  Piedmont  did  make  such  a  change,  in  order  to  avoid  risk 
of  collision  with  another  tug,  called  the  Donahue,  also  towkig  three 
barges  in  line  toward  Shovelful,  and  which,  after  preceding  the  Pied- 
mont through  the  Slue,  had  been  carried  to  leeward  and  was  heading 
across  the  Piedmont's  course  in  an  attempt  to  get  herself  and  her  barg- 
es further  to  windward.  The  pleadings  make  no  reference  to  the  Dona- 
hue or  her  barges.  The  appeUant  contends  that  the  above  finding  was 
unjustified  on  the  evidence. 

The  evidence  is  much  in  conflict,  and  on  neither  side  can  it  be  called 
very  clear  or  satisfactory  upon  any  disputed  questi<m.  Nearly  11 
months  had  passed  since  the  collision,  before  any  of  it  was  taken. 
On  Septembfer  5,  1914,  the  libelant  took  the  deposition  of  the  schoon- 
er's mate.  On  November  24,  1914,  the  claimant  took  the  deposition  of 
Capt.  Quinn,  master  of  another  tug  (the  Nottingham),  who  saw  the  col- 
lision from  on  board  her.  The  hearing  was  on  December  1,  1914,  at 
which  the  remaining  witnesses  gave  their  testimony  in  person. 

The  libelant's  evidence  tending  to  prove  such  a  change  of  course 
on  the  Piedmont's  part  as  the  libel  alleges  came  in  part  from  witnesses 
who  were  on  board  the  schooner.  Only  two  such  witnesses  testified — 
her  master,  who  was  all  the  time  at  the  wheel,  and  her  mate,  as  to 
whose  position  or  doings  after  the  schooner  was  headed  for  Shovelful 
nothing  definite  appears,  except  that  he  was  on  the  deckload  amid- 
ships, and  engaged,  or  part  of  the  time  at  least,  before  the  collision, 
in  getting  out  fenders  with  the  rest  of  the  crew.  The  crew  is  said 
to  have  consisted  also  of  three  colored  seamen  and  a  cook;  but  no 
testimony  from  any  of  these  men  was  before  the  court. 

The  testimony  from  the  schooner's  master  and  mate  regardmg  the 
Piedmont's  alleged  change  of  course  can  hardly  be  called  definite  or 
convincing.    It  is  unsupported  by  any  testimony  from  a  specially  de- 
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tailed  lookout  performing  that  duty  at  a  proper  station  on  the  ressd 
forward,  because  the  schooner  entirely  fails  to  show  that  she  had  any 
such  lookout  The  master  said  in  cross-examination  that  the  mate  was 
detailed  as  lookout;  the  mate,  however,  said  on  cross-examination 
that  there  was  no  one  so  detailed. 

The  claimant's  testimony  that  no  such  change  of  course  was  made  by 
the  Piedmont  came  in  part  from  witnesses  on  board  the  tug  and  barg- 
es. The  master  of  the  tug,  in  her  pilot  house  until  just  before  the  colli- 
sion, denied  that,  at  any  time  before  the  schooner  had  come  in  between 
the  tug  and  barge,  he  ever  changed  the  W,  N.  W.  course  toward 
Shovelful,  or  made  any  attempt  to  haul  off  to  starboard,  or  that  he 
was  ever  closer  than  half  a  mile  to  the  Donahue.  Although  that  tug 
and  her  barges  was  ahead  of  his  tug  and  across  his  course,  he  had  not, 
as  he  testified,  got  near  enough  to  her  to  require  any  change  by  him. 
With  him  in  the  pilot  house  were  the  second  mate  and  man  at  the  wheel, 
neither  of  whom  testified,  nor  another  man  said  by  him  to  have  been 
on  lookout  on  the  tug,  but  aft  at  the  time,  watching  the  towing  hawser. 
The  tug's  engineer  was  a  witness,  but,  having  been  below  at  the  time, 
made  no  statement  bearing  on  the  matter  now  under  consideration. 
The  master  of  the  colliding  barge  (No.  25)  testified  that  he  was  watch- 
ing the  Piedmont  in  order  to  follow  her  properly;  that  he  saw  the 
Donahue  ahead  of  her,  but  that  she  made  no  change  after  once  tak- 
ing up  the  course  for  Shovelful ;  and  that  his  barge  made  no  change. 
Although  he  saw  the  schooner  cross  tiie  hawser  between  him  and  the 
tug,  he  did  not  know  at  the  time,  according  to  his  testimony,  that  his 
barge  struck  her,  but  thought  she  had  gone  clear.  There  was  no  other 
witness  from  on  board  his  barge. 

One  witness  only  was  called  by  the  claimant  from  on  board  each  of 
the  two  other  barges  composing  the  Piedmont's  tow.  The  master 
of  the  second  barge  from  the  tug  (No.  10)  occupied  on  her  deck  for- 
ward, after  the  turn  had  been  made  at  the  Lightship,  in  setting  sail  on 
her  with  two  other  men,  said  that  the  tug  never  changed  her  course 
at  any  time  until  the  schooner  crossed  her  hawser.  The  master  of  the 
third  barge  from  the  tug  (No.  9),  though  in  his  pilot  house  and  steer- 
ing after  barge  No.  10,  did  not  see  what  happened,  and  did  not  under- 
take to  testify  to  any  change,  or  absence  of  change,  in  the  tug's  course. 

If  the  result  were  left  to  depend  solely  upon  the  evidence  thus  far 
referred  to,  it  might  well  be  doubted,  even  upon  the  assumption  that 
the  burden  of  proof  was  on  the  tug,  in  view  of  the  character  of  the 
evidence  from  the  schooner  and  her  failure  to  show  that  a  sufficient 
lookout  was  kept  on  board  her,  whether  the  above  conclusion  reached 
by  the  District  Court  was  justified.  But  upon  the  issue  whether  any 
such  change  of  course  was  in  fact  made  by  the  tug,  or  not,  neither 
side  relied  wholly  upon  testimony  coming  from  the  vessels  immediately 
involved. 

The  libelant  relied  also  upon  testimony  by  Murphy,  master  of  the 
schooner  Herrick,  anchored  at  the  time  further  toward  Stone  Horse 
Shoal,  at  a  point  half  a  mile  to  a  mile  away  from  the  {dace  of  collision. 
After  describing  the  Piedmont  as  approaching,  just  before  the  colli- 
sion, another  tug  towing  barges  (the  Donahue),  he  said: 
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"If  looked  to  jne  tm  tlioi^  this  .towboat  •[tbt  Piedmont]  w^s  puUed  over 
toward  the  northerly,  and  this  vessel  tthe  schoonerj  came  between  the  tow- 
boat  and  the  barge  [No.  26}." 

On  the  other  hand,  the  claimaiit  relied  also  upon  testimony  by 
Quinn,  master  of  the  tug  Nottingham,  and  Kelley,  keeper  of  the  life- 
saving  station  on  Monomoy  Point.  The  Nottingham,  also  toWing  threie 
barges,  had  been  following  the  Piedmbnt  and  her  batgies  liirough  the 
Slue,  and  was  at  the  time  following  after  tKem  toward  Shovelful  on 
a  course  somewhat  to  leeward  of  theirs.  Capt.  Quinn,  claiming  to 
have  watched  Sll  that  happened  from  on  board  her,  said  he  saw  no 
change  of  course  on  the  Piedmont's  part.  Capt.  Kelley,  claiming  to 
have  seen  all  that  happened  from  his  lookout,  tower,  about  three  miles 
away,  with  the  aid  of  glasses,  said  that  the  Piedmont  did  not  turn  to 
starboard  at  all,  but  kept  right  on  her  course  tb  Shovelful,  except  that 
she  stopped  and  fell  off  to  leeward  just  before  the  schooner  and  barge 
came  together. 

As  to  Capt.  Kelley,  there  v/as  evidence  tending  to  show  statements 
made  b^  him  since  the  collision  at  variance  with  his  testimony  in  court. 
But,  without  discussing  this  evidence  in  detail,  or  other  evidence  relied 
on  by  either  side  to  impeach,  qualify,  or  affect  testimony  introduced 
by  the  other,  we  are  unable,  after  careful  consideration  of  the  whole 
evidence,  to  find  sufficient  ground  for  adopting  a  conclusion  contrary 
to  that  reached  by  the  District  Court,  before  whom,  all  the  witnesses 
except  the  mate  of  the  schooner  and  Capt.  Quinn  testified  in  persoii. 
We  further  a:gree  with  the  District  Court  in  holding  the  tug  and  tow  in 
fault  in  any  case,,  because  of  the  length  of  the  hawsers  upon  which  the 
barges  were  being  towed  at  the  time,  which  \fra6  such  as  to  make  the 
total  distance  from  the'  tug  to'  the  -rear  barge  some  thr ee-quartere  of  a 
mile,  more  than  twice  the  length  permitted  by  the  department  i'egul»- 
tions  established  under  statutory  authority.  35  Stat.  42&,.  429;  We 
agree  with  the  Kstrict  Court  in  finding  the  evidence  insufficient  to  ex- 
cuse so  gross  a  failure  to  obey  the  regulations,  and  as  insufficient  also 
to  show  that  the  failure  could  not  have  contributed  to  bring  about 
collision. 

Holding  the  navigation  of  the  tug  and  barge  as  above  to  have  been 
the  "direct  and  sole  dause  of  the  collision,"  the  District  Court  exonerat- 
ed the  schooner;  and  it  remains  to  determine  whether  or  not  the  evi- 
dence justified  this  result. 

Assuming  the  duty  of  avoiding  her  to  have  been  upon  the  tug  and 
barges,  as  the  District  Court  held,  they  had  a  right  to  expect  the 
schooner,,  after  taking  up  her  course  for  Shovelful,  parallel  with 
theirs,  to  adhere  to  that  course,  so  far  at  least  as  was  necessary  to  pre- 
vent any  approach  into  dangerous  proximity  with  theirs.  If,  as  there  is 
evidence  tending  to  show,  she  failed  to  dp  this,  and  let  herself  be  car- 
ried on  a  course  constantly  converging  toward  theirs,  the  nearer  she 
came  to  their  courie  the  moi:e  she  increased  the  risk  of  collision,  by  her 
own  fault.  That  the  Donahue  and  her  barges  were  in  such'  a' position 
relatively  to  that  of  the  Piedmont  and  her  barges  as  made  any  change 
to  port  on  the  part  of  the  latter  dangerous  for  both  towing  fleets  was 
known  to  the  schooner's  master  and  rhate,  as  sufficiently  appears  from 
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thdr  testimony.  Under  such  circumstances,  if  the  schooner  found 
herself  unable  to  keep  to  her  original  course,  safely  parallel  with  that 
of  the  tug  and  barges,  and  unavoidably  carried  instead  upon  a  course 
so  converging  with  theirs  as  to  involve  dangerous  proximity  if  persist- 
ed in,  we  think  the  case  was  one  of  special  circumstances,  due  regard 
for  which  required  her,  under  article  'V  of  the  Rules,  to  take  in  time 
some  action  to  arrest  or  prevent  any  closer  approach,  even  though  not 
herself  otherwise  charged  with  the  whole  duty  of  keeping  clear. 

In  its  answer  the  claimant  alleged  that,  although  the  course  toward 
Shovelful  first  adopted  by  the  schooner  was  to  windward  of  the  tug 
and  tow's  course  and  nearly  parallel  therewith,  she  afterward  appear- 
ed to  lose  her  headway  or  become  unmanageable,  and  finally  kept  off  as 
if  to  cross  the  bow  of  barge  25.  As  appears  from  the  opinion,  the 
claimant  contended  in  the  District  Court  that  the  schooner  was  being 
driven  to  leeward  by  the  wind  and  lost  her  flying  jib  just  prior  to  the 
collision,  which  loss  caused  her  to  become  uimianageable  and  pay  off 
to  leeward.  The  court  held,  however,  that  she  lost  her  flying  jib,  not 
after  she  had  laid  her  course  for  Shovelful  from  the  Lightship,  but 
before  she  had  passed  out  of  the  Slue  between  the  buoys,  and  that  she 
was  at  the  time  of  the  collision  holding  her  course  with  no  more  lee- 
way than  was  to  be  expected. 

We  find  no  sufiicient  ground  for  disagreeing  with  the  conclusion 
that  the  schooner  lost  her  flying  jib  before,  and  not  after,  she  had 
come  upon  her  W.  N.  W.  course  toward  Shovelful.  Whfle  it  may 
well  be  true  that  she  thereafter  held  her  course  with  no  more  leeway 
than  was  to  be  expected  under  all  the  circumstances,  that  she  made 
more  leeway  than  the  tug  and  barges,  under  her  shortened  and  scanty 
sail,  from  that  time  until  the  collision,  can  hardly  be  doubted  in  view 
of  her  own  evidence.  According  to  her  master,  at  her  wheel,  she  fell 
off  whenever  the  wind  baffled,  heading  to  windward  again  when  a 
heavy  spell  would  strike.  He  claims  to  have  kept  her  headed  for  the 
Shovelful  Lightship  all  the  time,  but  he  says  it  was  bearing  one  point 
on  his  weather  bow  when  he  first  noticed  the  tug  turning  to  the  north- 
ward. Once  he  intentionally  let  the  schooner  come  into  the  wind,  in 
order  to  see  whether  she  would  come  about  or  not,  letting  her  fall  off 
again  after  he  found  that  she  was  not  likely  to  do  so.  Neither  in  his 
testimony  nor  in  that  of  the  mate  do  we  find  sufficient  reason  for 
doubting  the  statement  by  Capt.  Quinn,  who  was  following  in  the  Not- 
tingham, that  after  passing  the  buoys,  changing  her  Course  so  as  to 
head  toward  Shovelful  and  thereafter  getting  into  the  wind,  the 
schooner  "sagged  right  over  for  the  Piedmont's  tow."  Failing,  as  she 
does,  to  show  that  a  proper  lookout  was  maintained  on  board  her,  the 
schooner  is  in  no  position  to  contradict  the  testimbny  from  the  tug 
and  barges,  thus  supported,  that  between  the  buoys  and  the  place  of 
collision  the  course  she  actually  followed  constantly  converged  toward 
theirs. 

Whether,  at  the  point  where  she  took  up  her  course  toward  Shovel- 
ful, the  schooner  was  abreast  barge  No.  25,  or  further  astern  relatively 
to  the  tug  and  barges,  and  whether  the  place  of  collision  was  within  a 
mile  of  Pollock  Rip  Lightship  of  about  a  mile  and  k  half  distant  there- 
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fi-om,  ane  disputed  qbestidns,  regarding  which  satisfactory  f oandatlbn 
for  a  definite  cdriclusion  can  hardly  be  found  iii  the  evidence.  What- 
ever the  schooner's  previous  speed  in  comparison  with  that  of  the  tug 
and  barges,  her  speed  while  heading  toward  Shovelful,  aiod  while  navi- 
gating as  above,  can  hardly  be  supposed  to  have  materially  exceeded 
Sieirs.  We  think  that  the  careful  observation  on  her  part  demanded 
by  the  circtfmstances  wduld  necessarily  Tiave  enabled  her  to  discover 
in  time  that  persistence  upon  a  course  such  as  ^at  upon  ;which  she  was 
being  carried,  involved  constantly  increasing  risk  of  collision  or  en- 
tanglement with  the  tug  and  barges,  and  that  they  were  not  free  so  to 
alter  their  course  as  todifninish  that  risk  materially.  If  there,  is  evi- 
dence tending  to  show  that  the  schooner  could  not  have  tacked,  there 
is  none  to  show  that  she  could  not  have  anchored  in  time,  as  other  sail- 
ing vessels  not  tar  off  had  done,  and'  a?  she  herself  did  after  the  colli- 
sion. Not  only  did  she  persist  in.  keeping  on  as  above,  tpward  ,the 
course  of  the  tag  and  barges,  without  any  properly  stationed  lookout, 
but  her  evidence  fails  to  show  any  such  careful  and  constant  observa- 
tion on  her  part,  meanwhile,  as  she  ought  in  any  case  to  have  main- 
tained, and  as  was  especially  requisite  in  view  of  her  ow^  inability  to 
keep  herself  at  a  safe  distance  from  them  and  the  obvious  limitations 
upon  their  power  to  maneuver  with  regard  to  her. 

In  The  Mary  E.  Morse  (D.  C.)  179  Fed.  945,  and  The  Helen  (D.  C.) 
204-  Fed.  653,  and  230  Fed.  601,  145  C.  C.  A.'  11,  a  schooner  was,  as 
here,  approaching,  by  daylight  a  line  of  barges  towed  by  a  tug,  on  a 
coarse  converging  with  theirs.  She  had  a  properly  stationed  lookout, 
besides  having  all  hands  on  deck,  arid  kept  a  care  fill  and  constant  watch 
upon  the  movements  of  the  tug  and  barges  for  the  purpose  of  perform- 
ing her  duty  of  avoiding  collision  with  them.  Even  if  not  charged 
with  that  duty,  we  think  that  the  circumstances  shown  in  this  case  re- 
quired no  less  vigilance  iti  the  matter  of  lookout  on  the  part  of  the  libel- 
ant's schooner.  While  her  failure  to  exercise  such  vigilance  might 
not  necessarily  have  been  by  itself  contributory  fault  on'  her  part,  it 
leaves  her  jinable  under  the  circumstances  here  sihown  to  prove  that 
collision  cotild  hot  have  been  escaped  had  there  been  no  such  failure, 
and  onfeble  therefore  to  establish  tihe  conclusion  that  the  collision  was 
solely  due  to  the  tug's  change  of  course  to  the  northward.  We  are 
therefore  .unable  to  hold  the  schooner  altogether  exonerated.  See 
Eastern,  etc.,  Co.  v.  Winnisimmet  Co.,  162  Fed,  860,- 8^,  89  C.  C.  A. 
550j  ,Th*  Anna  W.,  201  Fed.  58,  119  C.  G.  A.  396. 

When  the  schooner  got  so  close  to  the  hawser  connecting  the  tug  and 
barge  tbat  she  coul4  not  avoid  striking  or  crossing  it,^  the  tiig  slacken- 
ed'ner  speed  to  let  her  cross  wifhout  fouling  it,  as  she  did  by  falling  off 
herself  from  the  wind.  We  cannot,  however,  hold  either  vessel  in 
fault  in  respect  to  any  of  these  last  maneuvers,  adopted  as  they  were 
at  the  last  moment,  after  a  situation  had  been  reached,  which  so  in-, 
evitably  led  to  immediate  collision. 

There  beiilg  nothing  to  show  independent  fault' on  the  part  of  the 
barge,  whose  movements  w?re  wholly  under  the  tvig*s  control,  we  think- 
the  re&ulr  required  by  the  evidence  i$  that  both  schponer  and  tug  were 
to  blame  for  the  collision. 
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The  decree  of  the  District  Court  is  reversed,  and  the  case  ts  remand- 
ed to  that  court,  with  directions  to  enter  a  decree  dividing  equally  the 
damages  and  the  costs  in  that  court,  and  the  appellant  recovers  its 
costs  of  appeal. 


OITZZEOfS'  TRUST  Oa  t.  ABSTON,  WTNNB  &  CO. 

(Circuit  Court  of  Appeals,  KIsfhtb  Circuit    March  19,  1917.) 

Na  4543. 

Banks  aitd  Barkiro  «3>100(8) — BBPaBSEifTATc^if  bt  OmcBU — Powxbs  o? 
Cashier — Isbuanck  of  Dkaftb. 

The  Missouri  Negotiabte  lostnuueiitsliaw  (EleT.  8t.  Ma  ISOe,  f  10102 
et  seq.)  provides  t^t  on  acceptance  must  be  in  writing  and  signed  oy 
the  drawee,  that  the  drawee  Is  allowed  24  hours  after  presentation  in 
which  to  decide  whether  or  not  he  will  accept  the  bill,  but  that  where 
Ite  "destroys  the  same,  or'sefuaes  within  24  hours  after  delivery,  or 
within  sudi  other  period  as  the  holder  may  allow,  to  return  the  bill  ac- 
cepted or  nonacceptetj  to  the  holder,  he  will  be  deemed  to  have  accepted 
the  same."  The  president  and  manager  of  a  mercantile  corporation,  who 
was  also  cashier  of  the  bank  In  whl*  it  was  a  depositor,  made  a  time 
draft  on  the  bank  in  its  belialf  In  favor  of  a  bolder  of  the  corporation's 
note,  requesting  that  It  be  sent  direct  to  the  bank  for  aoceptancfc  This 
was  done,  with  a  request  that  it  be  accepted  and  returned  at  once.  A  few 
days  later  the  payee  again  wrote,  asking  to  be  Informed  by  return  mail 
whether  the  draft  would  be  returned.  It  was  not  returned,  but  the 
tmnk,  by  the  caSbier,  sent  Its  own  diratt  on  a  correspondent  bank  for 
the  amount,  which  was  received  by  the  payee,  and  the  note,  whicti  was 
signed  by  solvent  sureties,  was  surrendered.  Some  2^  years  afterwards 
a  receiver  for  the  bank  brought  suit  to  recover  the  money  paid  on  its 
draft  JtfeW,  tkat  the  action  of  the  bank  amounted  to  an  acceptance, 
which  made  it  the  principal  debtor  on  the  draft  and  that  it  was  bound 
by  the  payment. 

[Bd.  Note. — £V>r  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |  2eo.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastun 
District  of  Missouri ;  David  P.  Dyer,  Judge, 

Action  at  law  bv  the  Citizens'  Trust  C<unpany,  as  receiver  of  the 
Pemiscot  County  Bank,  against  Abstou,  Wynne  &  Co.  Jud^^ent  for 
defendants,  and  plaintiff  brings  erron    Affirmed. 

C.  G.  Shepard,  of  Caruthersville,  Mo.  (Everett  Reeves,  of  Camtfaers- 
ville,  Mo.,  on  the  brief),  for  plaintiff  in  error. 

James  H.  Malone,  of  Memphis,  Tenn.  (A.  B.  Knipmeyer,  df  Mem- 
phis, Tenn.,  on  the  brief),  for  defendants  in  etrof.    ■ 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  REED,  District 

Judge. 

PER  CURIAM.  Caruthersville  is  the  qounty  seat  of  Pemiscot  coun- 
ty, the  southeast  county  of  Missouri.  ,  The  Pemiscot  County  Bank  was 
organized  there,  and  at  the  times  here  material  WiUiam  A.  Ward  was 
its  president  and  A.  C.  *rjndle  its  cashier.  .Hr.  Tindle  was  a  stock- 
holder, president,'  and  general  manager  of  the  People's  Gi^  Company 
and  a  stockholder  in  the  Missouri  Cotton  Oil  Company  and  the  "Tindl^ 

«s»For  oUiar  CMw  sm  ume  topic  ft  KEY-NUMBEH  Id  >U  K«7-Nuinb«r«d  Dlc«U  A  IndazM 
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Cotton  Company.  He  had  a  heavy  iriterestin  the  Famote  Store  Com- 
pany, which  carried  a  stock  of-  $20,000  in  a  buildit^  of  its  own  worth 
about  $5,000.  He^was  president  and  a  dominating  and  controlling  offi- 
cer of  this  company.  He  also  owned  a  great  quanti^  of  land  and  town 
property.  John  Hi  Poston,  Jr.,  an  agent  of  uie  defendants,  who  went 
to  Caruthersville  to  investigate  him  and  others,  reported  in.  October, 
1911,  that  he  was  worth  upwards  of  $40,000  after  deducting  all  incum- 
brances, exclusive  of  his  interest  in  the  Pemiscot  County  Bank  and  the 
Famous  Store.  The  defendants  were  a  firm  of  wholesalers  and  cotton 
factors  at  Memphis,  Tenn.  In  the  fall  oi  1910,  Mr.  Tindle,  actinig  for 
the  People's  Gin  Company  and  the  Missouri  Cotton  Oil  Company, 
made  an  arrangement  with  the  defendant  to  advance  $7,500  to  each  of 
said  companies  to  assist  in  carrying  on  their  business.  Each  of  the 
companies  gave  its  note  for  the  amount  of  advances  to  it,  signed  by  the 
company  and  Mrs.  Sallie  M.  Roberts,  Mr.  W.  H.  Johnson,  Mr.  W.  A. 
Ward,  who  was  president  of  the  Pemiscot  County  Bank,  and  Mr.  A. 
C.  Tindle,  heretofore  fully  referred  to.  This  money  was  drawn  by 
drafts  on  the  defendants.  These  two  companies  would  send  products 
of  theirs  to  the  defendant  firm  for  sale  and  credit.  After  any  coireign- 
ment  had  been  sold,  the  net  proceeds  would  be  credited  to  the  proper 
company,  and  when  the  notes  given  matured  they  were  charged  to  the 
proper  company  in  its  general  account. 

In  1911  the  same. system  was  followed  on  a  more  extensive  scale. 
In  September,  1912,  the  defendants  loaned  the  Tindle  Cotton  Company 
$20,000  in  a  similar  manner  but  no  additional  loans  were  made  this- 
year  to  the  People's  Gip  Company  or  tb  the  Missouri  Cotton  Oil  Com- 
pany. On  January  25,  1912,  Mr.  Tindle  was  at  Memphis,  and  then  on 
behalf  of  the  People's. Gin  Company  and  the  Missouri  Cotton  €H1  Com- 
pany settled  their  accounts  with  Abstori,  Wynne  &  Co,,  and  gave  in  the 
names  of  the  respective  companies,  two  in  the  name  of  the  People's 
Gin  Company  an4  two  in  the  name' of  the  Missouri  CbttoriOil  Compa- 
ny, drafts  upon  the  Pemiscot  County  Bank.  These  drafts  werti  one 
drawh  by  the  People's  Gin  Company  for  $3,007'^,  to  be  paid  February 
1,  1912,  one  drawn  by  the  Missouri  Cotton  Oil  Company  for  $5,021.91, 
to  be  paid  February  l^,,  1912,  one  drawn  by  the  People's  Qm  Company 
for.  $5,497.61,  to  b*  paid  March  1,  1912;  and  one  drawn  by  the  Mis- 
souri Cotton  Oil  Company  for  $2,868.^6,  to  be.  paid  March  15,  1912. 
That  these  drafts  were  all  drawn  for  fcpona  fide  indebtedness  of  the 
ccwnpanies  drawing  them  is  without  dispute.  Mr.  Tindle  did  not  offer  ' 
to  accept  these  drafts  as  cashier  of  the  Pemiscot  County  Bank,  but  sug- 
gested that  they  be  sent  direct  to  that  bank  for  acceptance. 

While 'if  niay  be  negligence  to  send  a  draft  dffect  to  the  drawee  for 

acceptance,  there  is  noting  to  indicate  that  by  such  negligence  the 

payee  will  be  prejudiced  in  a  suit  with  the  drawee.    Abston,  Wynne  & 

Co.  sent  these  drafts  in  a  letter,  January  25,  1912,  in  which  they  said : 

.  'Tlease  accept  and  return  tliese  drafts  to  us  at  once." 

.  Thig  letter  in  all  probability  reached  Caruthersville  not  later  than 
January  26  or  27,  1912.  Who  got  the  letter  from  the  postoffice  is  not 
<;lear.  Under  date  of  February  3,  1912,  the  Pemiscot  County  Bank,  by 
A.  C.  Tfaidle,  its  cashier,  sent  to  Abston,  Wynntf  &  Co.  hs  <faaft  on  the 
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National  Bank  of  Commerpe  of  St.  Louis  for  $5,007.62  5n  payment  of 
the  first  draft  of  the  Peoide's  Gin  Company.  Ota  February  5th  Abston, 
Wynne  &  Co.  wrote  as  if  they  had  not  received  this  remittance  to  the 
Pemiscot  County  Bank  referring  to  these  <kafts,  sayii^: 

"We  now  ask  tbat  you  please  let  us  know  by  return  maU  wbedier  tbese 
drafts  wlll'be  returned  or  not"    • 

Apparently  later  the  same  day  Abston,  W)rane  &  Co,  acknowledged 
to  Mr.  Tindle  the  receipt  of  the  draft  of  $5,007.62  in  payment  of  the 
Peoi^e's  Gin  Company  debt  and  added : 

"We  cannot  understand  wby  tbe  bank  does  not  return  us  tbe  three  otber 
drafts,  and  wish  you  would  please  let  us  know  at  on<»  wbetber  or  not  tbey 
are  going  to  do  so." 

On  February  10,  1912,  the  Pemiscot  County  Bank,  by  William  A. 
Ward,  its  president,  sent  back  the  second  People's  Gin  Company  draft 
and  the  second  Missouri  Cotton  Oil  Company  draft  accepted,  and  stat- 
ed they  would  remit  promptly  for  the  first  Missouri  Cotton  Oil  Com- 
pany draft,  which  was  then  due  in  five  days,  and  this  they  did  on  Feb- 
ruary 24,  1912.  On  July  21,  1914,  the  Missouri  circuit  court  of  Pemis- 
cot county  appointed  the  Citizens'  Trust  Company  as  receiver  of  the 
Pemiscot  County  Bank,  and  on  July  29,  1914,  it  brought  this  suit,  by 
filing  a  petition  in  the  state  circuit  court  for  Pemiscot  county.  Mo., 
seeking  to  recover  the  amount  paid  on  tbe  first  People's  Gin  Company 
draft.  The  case  was  removed  to  tbe  United  States  District  Court  for 
the  Eastern  District  of  Missouri,  where  the  parties  filed  a  stipulation 
waiving  a  jury,  and  the  case  was  tried,  and  the  court  dismissed  the 
case  at  plaintiff's  cost,  and  it  sued  out  a  writ  of  error  to  this  court. 

It  is  contended  that  Ward,  the  president  of  the  now  defunct  bank, 
had  signed  the  People's  Gin  Company  notes  for  which  this  draft  was 
given  in  payment,  and  tbat  Tindle,  the  cashier  of  the  bank,  had  not  only 
signed  the  notes,  but  was  the  president  and  general  manager  of  the 
People's  Gin  Company.  There  is  no  room  to  claim,  however,  that 
Ward  and  Tindle  were  anything  but  sureties  upon  these  notes  as  be- 
tween them  and  the,  People's  Gin  Company. 

It  is  first  insisted  that  the  draft  issued  on  the  St.  Louis  Bank  of  Ccwn- 
merce  was  never  paid  for,  and  was  issued  by  Tindle  in  payment  of  his 
own  debt  Among  the  powers  ordinarily  inherent  in  the  position  of 
cashier  is  that  of  issuing  drafts  drawn  on  his  bank's  funds  on  deposit 
with  a  correspondent  bank.  Morse  on  Banks  and  Banking  (4th  Ed.) 
§  154;  Zane  on  Banks  and  Banking,  §  100. 

.  It  will  be  conceded  for  the  purposes  of  this  case  that  there  is  this 
exception  to  that  rule:  That  tiie  cashier  has  no  implied  authority  to 
issue  such  drafts  in  payment  of  his  own  debts,  and  where  he  issues 
such  a  draft  to  an  individual  creditor  in  pa)mient  of  his  individual  debt, 
such  creditor,  knowing  the  law,  is  charged  with  notice  of  the  apparent 
lack  of  authority  of  the  cashier  to  draw  the  draft,  and  in  the  absence 
of  a  showing  that  the  cashier  had  been  expressly  aufhorized  to  draw 
the  draft  or  the  like  for  his  own  debt  it  would  be  liab^  to  the  bank  in 
an  action  such  as  this  for  mpney  had  and  received.  The  question  then 
arises,  if-:he  isstj^.  a  draft,  oo^  -for  the  debt  of  the  cashier,  but,  for  the 


Digitized  by 


Google 


OmZBKS'  TBXI8T  OO.  T.  ^BSXOK,  WTNNB  *  CO.  395 

debt  of  a'  corporatic^  in  which  he  is  a.  stockholda*  kad  managing  offi- 
cer, and  upon  which  debt  he  is  surety,  does  the  same  rule  apply,  and 
does  be  have  no  implied  authority  tb  draw  a  draft  in  payment  on  the 
bank's  funds?  This  identical  question  was  before  the  Supreme  Court 
of  Tennessee  in  a  case  between  these  same  parties.  Pemiscot  County 
Bank  et  al.  v.  Central  State  Bank  et  al.,  132  Tenn.  152,  177  S.  W.  74. 
In  that  case  the  court  said : 

"In  this  state  of  the  law,  and  in  this  attltade  of  the  comt  In  respect  to 
the  doctrine  above  stated,  we  are  asked  to  take  a  step  further  In  advance, 
and  to  hold  that,  where  the  cashier  of  a  bank  Issues  a  draft  of  bis  bank  on 
its  correspondent,  over  his  signature  as  cashier,  to  the  collecting  bank  or 
ageacy  of  a  creditor  of  a  mercantile  corporation  in  honoring  that  corpora- 
tion's draft  or  check  on  the  bank,  mt  fUr  a  note  pa^aUe  there,  the  same  rule 
as  to  Imimted  notice  of  embeMlement  shall  tippiy.  The  matter  mar  be  pre- 
sented in  sharper  outline  If,  purely  for  the  purpose  of  test,  the  case  be  conced- 
ed to  be  that  the  draft  was  drawn  directly  Jn  favor  of  Abston,  Wynne  &  Co., 
as  payees,  as  a  way  of  the  Pemiscot  County  Bank's  paying  the  draft  on  It 
Issued  to  the  Mempbla  firm  by  the  Famons  Store  Uompany.  May  the  doc- 
trine be  fairly  or  Justly  extended,  so  as  to  hold  the  Memphis  Ann  to  have  been 
put  on  inqnliy  as  to  the  cashier's  authority  by  what  would  thus  appear  on 
the  face  of  ttie  bank's  draft?  In  onr  opinion  it  cannot,  and  we  are  entirely 
satisfled  in  declining  to  so  hold. 

"The  Simons  Store  Company  was  an  entity  distinct  from  Tlndle;  It  wa» 
accepted  and  dealt  with  as  a  customer  by  the  bank  as  such  entity.  To  the 
extent  that  Tlndle,  as  president  of  the  Store  Company,  controlled  its  affairs. 
It  would  have  cast  at  least  a  eAiade  of  suspicion  on  the  bdnk  In  the  xnmmunl- 
ty,  had  that  company  fbiled  or  refused  to  do  business  with  the  bank  of 
which  Tlndle  was  cashier.  It  woold  he  an  undue  stretch  to  hold  that  the 
drawing  of  a  draft  on  a  correspondent  city  bank  by  Tlndle  as  cashier  Id 
favor  of  the  Store  Company  or  Its  creditor  Imparted  notice  to  the  creditor  on 
recepti<m  that  TlndlA  was  nntaithfUl  in  his  trust  as  cashier.  Abeton,  Wynne 
tc  Co.  were  not  his  Individnal  cteditors.  We  must  assume,  even  If  Tlndle 
dominated  the  Store  Company,  that  there  were  directors  and  agencies  in  that 
company  who  were  true  to  their  trusts,  and  would  refuse  to  join  Tlndle  in 
looting  the  bank  in  its  beftalf,  and  who  would,  at  least  In  the  view  of  the 
trading  pnhllo^  operate  to  deter  Tlndle  from  such  peculation  for  that  com- 
pany's benefit  The  counsel  of  tlie  appellee  dte  no  authority  which  stQ)poTt8 
such  an  advanced  position;  they  concede  that  after  diligent  search  they 
have  been  unable  to  find  any. 

"It  is  apparent  that  appellees  must  maintain  the  position  that  Tlndle,  as 
cashier,  and  therefore  as  diief  executive  officer,  of  the  bank,  was  without 
power  or  authority  to  act  in  accordance  with  the  usage,  practice,  and  course 
of  business  of  banUng  institutions  in  drawing  drafts  in  favor  of  corporations 
in  which  he  was  also  an  otBccr.  Touching  the  principle  bearing  upon  that 
point,  it  was  said  in  Mining  Co.  v.  Bank,  10  Colo.  App.  339,  347,  50  Paa  1005, 
1058,  as  follows:  "It  Is  contended  that  the  note  aweared  upon  Its  face  to  be 
executed  by  a  corporation,  and  to  a  corporation  of  both  of  which  the  same 
person  was  president,  and  that  this  was  sufficient  notice  to  put  J.  B.  Wheeler 
&  Co.  and  each  subsequent  transferee  upon  Inquiry  as  to  all  matters  affecting 
its  validity.  *  •  •  In  any  event,  the  argument  depends  for  its  force 
upon  the  theory  that  where  a  note  IS  executed  by  one  corporation  to  another, 
end  the  same  person  is  president  of  both,  it  is  prima  facie  void.  Tliese 
IjKremlses  are  not  correct,  and  the  argument  therefore  falls  to  the  ground. 
However  much  such  a  circumstance  may  render  It  obligatory  upon  a  court 
to  scrutinize  closely  the  bona  fides  of  a  transaction  in  certain  cases,  It  by  no 
means  follows  that  it '  creates  a  presumption  as  to  the  invalidity  of  the 
paper,  either  as  to  want  of  authority  to  execute  it,  or  of  consideration. 
*  *  *  The  note  did  not  disclose  any  suggestion  that  the  maker  was 
without  authority  Ut  make  it.  or  that  it  was  for  the  benefit  of  any  one  of  the 
officers  making  it.'    See  also  Cheerer  v.  Pittsburg,  etc,,  B.  Oow,  150  N.  X.  60, 
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44  N.  B.  701,  S4  H  B.  A.  69,  55  Am.  St.  Biep.  649  (el^ed  and  quoted  with  ap- 
proval In  Bank  v.  BuU«r,  113  Tenn.  574,  83  S.  W.  656),  and  Orr  v.  South  Am- 
boy,  etc.,  Co.,  113  App.  Dlv.  103,  96  N.  I.  Supp.  10a». 

"To  enlarge  the  above  exertion  to  the  general  rule  as  to  the  power  of  a 
cashier  to  Issue  bank  drafts,  ao  as  to  incliide  In  that  exception  drafts  or 
cashier's  checks  drawn  In  favov  of  such  coxporatlans'or  Its  creditors,  would 
be  to  seriously  hamper  (Mwuuerdal  transactions.  The  settlenjents  made  with 
such  paper  as  exchange  vastly  exceed  in  number  and  amount  those  madt; 
with  currency.  Sound  policy  dictates  that  no  further  burflen  be  placed  by 
the  courts  on  such  paper  to  the  embarrassmeDt  of  commerce.  The  free  flow 
and  the  amplest  acceptance  by  the  trading  puUlc  of  such  paper  should  be 
facilitated  by  the  law,  not  further  embarrassed  or  hindered.  Judge  Peckham 
well  said  that  bank  or  cashier's  drafts  are  used  ao  enormously  at  the  present 
time  in  payment  of  debts  and  in  settlements  that  they  have  almost  acquired 
the  characteristics  of  mosey,  and  are  regarded  by  the  commercial  commimity 
as  so  much  cash.  True^  money  bears  no  'earmarks'  that  may  give  rise  to  sus- 
picioos  on  the  part  of  the  recipient  as  to  the  manner  tn  which  It  was  ob- 
tained by  one  who  pays  It  (Thompson  v.  Clydesdale  Bank,  [1893]  3  A.  C.  'JUXi, 
09  U  T.  N.  8.  166;  BaU  v.  Shepard,  202  N.  Y.  247,  95  N.  £X  710;  Goshen 
Nat.  Bank  v.  .State  [141  N.  Y.  379,  36  N.  B.  316],  supra),  while  bank  drafts 
may,  as  we  have  observed,  sclll  the  better  policy  does  not  look  towards  the 
courts  adding  to  such  drafts  other  marks  of  dlsslmila,rity  to  currency.  It  is 
more  reasonable  and  Jnst  to  place  upon  the  directors  of  a  bank  the  hazard  of 
guarding  their  institutions  from  embezzlement  by  the  cashier,  who  Is  chosen, 
and  may  be  caused  to  be  adequately  bonded,  by  them,  than  to  shift  the  penis 
incident  to  his  wrongdolnc  against  the  inatlttutloa  to  the  public  which  la 
without  voice  In  that  regard.  Such  dishonesty  is,  fortunately,  a  thing  sporad- 
ic, and  its  results,  practically  speaking,  are  oontined  to  a  limited  territory 
and  to  comparatively  few  persons;  whereas,  further  restrictive  rules  would 
aSect  the  currency  of  such  coouaerctal  paper,  measureless  la  volume,  every 
business  day  of  t^ie  year. 

'°As  was  said  in  Cheever  v.  Pittsburg,  etc.,  R  Co.,  supra,  in  reply  to  a  sug- 
gestion that  a  similar  ruling  would  open  an  easy  way  for  the  pcriietration  of 
frauds:  'It  is  more  reasonable  and  Just  to  assume  that  corporations  will  be 
able  to  protect  themselves  by  proper  vlgilaoee  from  the  dishouesty  of  their 
own  otHcers  tiinn  to  impute  to  parties  wlio  have  taken  the  paper  for  value, 
ignorant  of  Its  ori4^n,  constructive  knowledge  of  tfie  facts  upon  such  drcmu- 
stances  as  exist  in  this  case.'  If  the  results  of  delinquency  or  lack  of  dili- 
gence on  the  pert  of  the  management  or  supervising  agencies  of  a  bank  are 
to  be  shifted  to  and  borne  by  the  public,  then  from  the  standpcrint  of  economics 
this  should  be  done  by  way  of  an  undisguised  tax  levied  on  the  holdings  of 
the  public,  rather  than  by  way  of  further  deiireciatiag  aad  clouding  a  medium 
of  exchange  so  widely  in  use." 

In  these  days  of  interlocking  officers  and  directors,  now  happily 
passing  away,  we  should  be  inclined  to  follow  that  case,  except  for 
a  doubt  as  to  whether  in  effect  the  case  has  not  been  otherwise  decided 
recently.  German  Savings  Bank  v.  Des  Moines  National  Bank,  122 
Iowa,  737,  98  N.  W.  606;  Ft.  Dearborn  National  Bank  v.  Seymour,  71 
Minn.  81,  73  N.  W.  724. 

There  is  another  ground  upon  which  it  is  somewhat  more  clear  to  us 
that  plaintiff  cannot  recover.  In  1905  the  state  of  Missouri  adopted  a 
negotiable  instruments  act.  This  provided  (section  10102,  Revised 
Statutes  of  Missouri  1909) : 

"The  acceptance  must  he  in  writing  and  signed  by  tlie  drawee." 

Section  10106  provides  that: 

"The  drawee  Is  allowed  twenty-foUr  boors  aft^  presenttnent  tn  whidi  to 
decide  whether  or  net  he  wUt  accept  the  bflL" 
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Section  10107  provides  that: 

"Where  a  drawee  to  whom  a  bUl  Is  delivered  for  acc^tance  destroys  the 
same,  or  refuse  within  twenty-four  hours  after  delivery,  or  within  such 
other  period  as  the  holder  may  allow,  to  return  the  bill  accei>fced  or  nonac- 
cepted  to  the  holder,  he  will  be  deemed  to  have  accepted  the  same." 

In  Ruling  Case  Law,  vol.  3,  p.  1303,  it  is  said: 

!'It  Is  not  to  be  supposed  that,  under  the  Negotiable  Instruments  Law,  a 
bin  can  only  be  accepted  by  writing  signed  by  the  drawee.  It  Is  true  that 
Terbal  and  Implied  acceptances  have  been  abolished  by  the  section  which  pro- 
Tides  that  the  acceptance  must  be  In  writing  and  signed  by  the  drawee.  But 
the  statute  also  declares  that  the  action  of  a  drawee  In  destroying  a  bill  or 
In  not  returning  It,  as  required  by  the  section,  shall  be  deemed  an  acceptance 
of  It" 

And  in  8  Corpas  Juris,  303,  it  is  said: 

"The  Negotiable  Instruments  I.«w  expressly  provides  that  the  acceptance 
must  be  In  writing  and  signed  by  the  drawee,'  and  it  Is  held  thereunder  that 
an  oral  acceptance  Is  not  binding  on  the  drawee.  This  provision  applies 
equally  well  to  checks,  but  does  not  affect  constructive  acceptances  by  delay 
in  returning  a  bUL" 

It  was  held  in  Wisner  v.  First  National  Bank  of  Gallitzin,  220  Pa. 
21.  68  Atl.  955,  17  L.  R.  A.  (N.  S.)  1266,  that  the  mere  retention  of 
a  bill  or  check  for  more  than  24  hours  constituted  an  acceptance  un- 
der a  statttte  very  similar  to  the  Revised  Statutes  of  Missouri,  §  10107. 
While  the  statute  was  largely  declaratory  of  the  common  law,  the 

?uestion,  so  far  as  we  can  find,  has  never  been  before  the  Supreme 
ourt  of  Missouri  since  the  enactment  of  the  Negotiable  Instruments 
Law.  It  was  before  that  court  in  Rousch  v.  Duff,  35  Mo.  312,  and 
has  been  before  the  Court  of  Appeals  in  Dickinson  v.  Marsh,  57  Mo. 
App.  566,  the  latter  under  substantially  the  same  provision  contained 
in  the  Negotiable  Instruments  Act,  and  it  was  held  that  the  mere  re- 
tention of  a  bill  would  not  constitute  acceptance.  There  are  many  au- 
thorities sustaining  this  rule  under  the  Negotiable  Instruments  Act, 
and,  conceding  this  to  be  the  la\^  the  question  is  whether  the  record 
shows  any  other  acts  which,  taken  with  retention,  would  under  sec- 
tion 10107  constitute  acceptance. 

When  the  drafts  were  sent  to  the  Pemiscot  County  Bank  by  mail 
by  Abston,  Wynne  &  Co.,  they  did  not  content  themselves  with  simply 
sending  the  drafts,  but  wrote,  "Please  accept  and  return  these  drafts 
to  us  at  once."  While  the  bank  had  remitted  for  the  first  People's 
Gin  Company  draft  under  date  of  Saturday,  February  3,  1912,  on 
Monday,  February  5,  1912,  apparently  not  having  heard  from  the 
Pemiscot  County  Bank,  Abston,  Wynne  &  Co.  wrote,  "We  now  ask 
that  you  please  let  us  know  by  return  mail  whether  these  drafts  will 
be  returned  or  not."  Not  only  did  the  Pemiscot  County  Bank  remit 
the  amount  of  the  People's  Gin  Company  draft  imder  date  of  Februar}' 
3d,  but  sent  in  formal  written  acceptances  of  the  second  draft  of  both 
the  People's  Gin  Company  and  the  Missouri  Cotton  Oil  Company, 
but  agreed  in  writing  to  accept  the  first  Missouri  Cotton  Oil  Com- 
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pany  draft  and  to  pay  it  when  due.  The  Pemiscot  County  Bank  has 
never  returned  or  offered  to  return  the  draft  of  the  People's  Gin 
Company  on  it  to  Abston,  Wynne  &  Co.,  although  repeated  demands 
have  been  made  upon  them  to  do  so.  These  circumstances  all  show 
that  it  accepted  the  draft  within  the  meaning  of  the  Missouri  statute. 
So  far  is  this  true  that  it  is  practically  conceded  by  plaintiff  in  error 
who  say  in  their  brief : 

"In  January,  1912,  the  defendants  were  Insisting  on  payment  of  the  notes 
which  they  held  made  by  the  People's  Gin  Co.,  and  Indorsed  by  Wm.  A. 
Ward,  A.  C  Tlndle,  SalUe  M.  Roberts,  and  W.  H.  Johnston,  and  Tlndle  went 
to  Memphis,  and  In  settlement  of  the  amount  due  on  the  note  of  the  People's 
Gin  Co.,  as  aforesaid,  made  to  them  time  acceptances  on  the  Pemiscot  County 
Bank,  signed  by  the  People's  Gin  Company,  by  A.  O.  Tlndle,  president,  and 
requested  the  defendants  to  send  the  acceptances  direct  to  the  Pemiscot 
County  Bank  for  acceptance,  which  was  accordingly  done,  and  Wm.  A.  Ward, 
as  president  of  the  Pemiscot  County  Bank,  accepted  the  time  draft  so  drawn 
on  the  Pemiscot  County  Bank  In  payment  of  the  notes  made  by  the  People's 
Gin  Co." 

The  case  is  therefore  argued  upon  the  theory  that  the  draft  in  ques- 
tion was  drawn  in  payment  of  a  draft  accepted  by  the  Pemiscot  Coun- 
ty Bank.'  Assuming  this  to  be  true,  the  instant  the  bank  accepted  this 
bill  drawn  on  it  by  the  People's  Gin  Company,  it  became  the  principal 
debtor  thereon.  Wallace  v.  McConnell,  13  Pet.  136,  10  L.  Ed.  95 ; 
Superior  City  v.  Ripley,  138  U.  S.  93,  11  Sup.  Ct  288,  34  L.  Ed.  914. 
And  the  issuance  of  a  draft  on  its  St.  Louis  correspondent  by  its  cash- 
ier was  in  payment  of  its  own  debt,  and  not  the  debt  of  any  other  per- 
son, and  was  clearly  within  the  powers  of  the  cashier. 

It  is  perhaps  proper  here  to  say  that  the  counsel  for  tiie  plaintiff 
below  said: 

"It  is  admitted  here  by  the  plalntltt  that  the  proof  in  the  case  does  not 
show  any  fraud,  any  actual  fraud,  on  the  part  of  these  defendants,  in  that 
the  proof  does  not  show  that  they  bad  any  notice  of  Tlndle's  defalcation.  If 
there  were  any,  with  the  PenUscot  County  Bank." 

The  long  delay  in  assailing  the  transactions  of  nearly  2%  years,  and 
the  fact  that  the  bank  kept  the  draft  and  has  never  offered  to  return 
it  to  this  day,  and  that,  in  reliance  on  the  conduct  of  the  bank,  Abston, 
Wjmne  &  Co.  surrendered  the  notes  they  held  for  the  amount,  signed 
by  Mrs.  S'allie  M.  Roberts,  who  was  amply  good  and  had  more  wealth 
than  all  the  other  signers,  and  their  settlement  with  her  as  to  the  bal- 
ance on  which  she  was  surety,  might  establish  the  defense  of  laches  or 
of  an  estoppel  outside  of  laches ;  but  the  sole  answer  in  this  case  is  a 
general  denial,  and  these  defenses  cannot  be  considered. 

Upon  the  grounds  already  indicated,  the  judgment  of  the  District 
Court  was  correct,  and  it  is  affirmed. 
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TWIN  LAKES  LAND  &  WATEH  CO.  T.  DOHNBB. 

(Circuit  Court  of  Ai^eals,  Slrth  Circuit.    June  6)  1917.) 

No.  2966. 

1.  Apfeai.  and  Ebbob  «ss>99i(S) — Betibw — Cbedibilitt  of  Withssses. 

Where,  in  a  suit  to  rei^nd  (i  contract  for  the  sale  of  land,  plaintiff  and 
Ills  associates,  who  were  Ohio  farmers,  whoUy  ignorant  of  Irrigation  and 
its  problems,  testified  that  defendant's  agents  represented  that  defendant 
had  water  enough  to  supply  its  entire  territory  for  several  years,  even 
though  there  should  be  no  rain,  and  the  trial  Judge  evidently  regarded 
them  aa  thoroughly  credible,  the  decree  could  not  be  disturbed,  notwith- 
standing the  claimed  improbability  that  such  a  representation  was  made. 

(Ed.  Note. — For  other  cases,  see  Aiq;>eal  and  Error,  Cent  Dig.  U 
3904-3905%.] 

2.  VKNDOB  and   PlTBCIIASKB   «S>33 — FkATTD — Obkatino   Palsb  Imfbession. 

If,  on  a  sale  of  land,  defendant's  agents,  without  any  literal  misstate- 
ment of  fact,  created  in  plaintiff's  mind  a  false  impression,  and  if  they 
should  have  known  that  what  they  said  would  create  such  an  lm()resslon, 
they  must  be  deemed  to  have  misrepresented,  as  though  they  bad  made 
an  express  misrepresentation. 

[Ed.  Nota — For  other  cases,  see  V^idor  and  Purchaser,  Coit  Dig.  H 
38,  40-43.  66.1 

3.  CAN0EIJ.ATION    OF '  IrsTBDUENTS   4=>24(3) — OONDITIOITS  PBECEDENT — NkcKS- 

BITT  OF  IteSTOBINO  PSOFEETT. 

An  actual  return  or  tender  of  the  property  received,  which  is  normally 
an  essential  prerequisite  to  an  action  at  law  to  recover  the  consideration 
paid,  is  not  necessary  before  bringing  an  action  in  equity  to  rescind,  as 
plaintiff  brings  the  controvert  into  court,  and  must  undertake  to  perform 
whatever  conditions  the  court  may  decide  to  be  equitable,  tt  it  evsitually 
declares  tlw  right  of  reedssion. 

[Bd.  Note. — ^For  other  cases,  see  OancellatloD  of  Instruments,  Cent  Dig. 
1134-^8.] 

4.  CAITOKUATIOK   of  INBTBUVBRTS  «3>24(3) — CONDinOHS   PBBCBDEm'— Neoes- 

8ITT  OF  Bbstobino  Pbopebtt. 

Pending  a  suit  to  rescind  a  contract  for  the  sale  of  land.  It  is  not 
necessary  that  plaintiff  should  abandon  the  land  and  leave  the  buildings 
to  destruction,  and  the  land  to  be  injured  by  nonuse,  and  it  Is  enough  U 
defendant,  on  performing  his  part  of  the  decree  of  reseission,  may  receive 
hack  what  he  parted  with,  subject  to  aay  equitable  adjustment  that 
may  be  ordered. 

[Ed.  Note. — For  other  cases,  see  OonceUatloA  ot  InstnimeDts,  C«it 
Dig.  H  34-88.1 

6.  Cancellation  of  Instbidients  4s>37(4) — Pleadjno — Offeb  to  Bestobb 
considebaiion  ob  benems. 

In  a  purdiaser's  suit  to  rescind  a  contract  for  the  purchase  of  land,  the 
hill  should  have  expressly  averred  plaintiff's  willingness  to  return  the 
land  and  to  accept  all  equitable  conditions. 

[Ed.  Note. — For  other  cases,  see  Cancellation  of  Instruments,  Cent. 
Dig.  fi  68,  72,  78.1 

6.  Bqttitt  «=3330(1)— Pleading — Waives  of  Defkcts. 

In  a  purdiaser's  suit  to  rescind  a  contract  for  the  purdiaae  of  land, 
where  there  was  no  demurrer  or  motion  to  dismiss,  relief  orndd  not  be 
denied  after  a  trial  upon  the  merits,  and  the  development  of  no  olwtacie 
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to  the  return  of  tbe  property  because  the  bill  failed  to  allege  plaintiff's 
willingness  to  return  the  property. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent  Dig.  fS  060-662,  664-668. 
671.] 

7.  Vendob  and  Pubchaseb  9=3ll9 — SxacisaioK  bt  Pubcraseb — tiACBxa. 

Where  plaintiff  was  induced  to  buy  land  by  various  representations  as 
to  the  supply  of  water  for  irrigation,  a  delay  on  his  part  in  resdndlng 
after  the  water  bad  almost  entirely  failed,  dne  to  h<H>efalnea8  and  a  hesi- 
tation to  embark  in  litigation,  did  not  bar  rescission. 

[Ed.  Nota — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  i§ 
212-214.] 

&  Vendob  and  Pubchabkb  «9»43(1) — Rescission  bt  Pubckaseb— Defenses. 

Where  plaintiff  was  induced  to  buy  land  by  Tarlous  representations 
as  to  the  supply  of  water  for  irrigation,  and  after  the  supply  of  water 
had  almost  entirely  failed  he  was  in(Juced  to  accept  a  new  contract,  whidi 
abated  some  interest  and  extended  the  payments,  by  misrepresentations 
that  the  obstacle  to  a  supply  of  water  was  cHily  temporary,  he  did  not 
cond<»e  the  original  misr^resentati<His  by  the  aooepiance  of  sudi  nevir 
contract 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  i  67.} 

9.  Cancellation  or  Instbumej<ts  <S=37(1) — Pleading — Sufficiency. 

In  suing  to  rescind  such  contract,  plaintiff  should  have  set  up  the 
making  of  the  second  contract  in  eoatinuatlMi  of  the  first,  and  should 
have  alleged  the  grounds  for  rescinding  the  second  as  well  as  the  first, 
and  sought  relief  accordingly ;  but,  as  the  dianges  made  by  the  second 
contract  were  by  way  of  concessions  or  extensions,  the  defect  was  not 
substantial. 

[Ed.  Note. — Tor  other  cases,  see  Cancellation  of  Instruments,  Cent  Dig. 
{§  66-68,  71;   Contracts,  Cent  Dig.  {  1196.] 

10.  CouBTB   9=>274 — Pedebal  Coubts — ^Distbiot  ih  Which  Surr  mat   bk 
Bbouort. 

In  an  actic«i  by  a  citizen  of  Ohio,  residing  in  the  SMtbera  district. 
agBlnst  a  coiporatton,  a  cttlsen  and  resident  of  Colorado,  the  federal 
court  for  the  Southern  district  of  Ohio  had  jurisdiction,  If  defendant 
was  rightly  served  within  that  district 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  g  814.] 

11.  CoBPOBAiioNS  «=»66S<4) — FoBExaN    CoBPOBATiosia — Sebvice   or  Pbockss. 
.    Service  of  process  upon  the  vice  president  and  general  manager  of  a 

<    foreign  corporation  was  sufficient  if  he  was  within  the  district  upon  cor- 
porate business,  and  not  merely  in  his  personal  capacity. 
(Ed.  Note. — Foe  other  cases,  see  GmporatlonB,  Gent.  Dig.  §  2610.] 

12.  COBPOBATIONS   ^=3660 — FOBEIGN    COBFOBATIONS — APPEABANCK  AS    WaIVEK 

OF  Objections  to  Jubisdiction. 

Where,  In  an  action  against  a  foreign  corporation,  its  attorney  appeared 
on  a  molion  for  a  preliminary  injunction  to  prevent  a  sale  of  a  ocm- 
trnct  and  notes,  and  spread  to  see  that  no  transfer  of  the  contract  and 
notes  were  made,  and  thereby  procured  an  order  denying  the  injunction, 
this  was  a  general  appearance,  and  a  waiver  of  any  objection  to  the 
jurisdiction  over  the  person. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  Si  2641,  2642.] 

13.  COPOBATIONS  4=9669 — FOBEIOH   COBPOBATIONS — VVlTHDBAWAI.  OF  APPEAK- 
ANCE. 

In  an  action  against  a  foreign  corporation,  its  attorney  appeared  on. 
moti<»  for  a  preliminary  Injunction  on  January  29th.  Thereafter  it 
Altered  a  special  appearance  and  filed  a  motiOD  to  quash  the  service,  sai>- 
portsd  by  affidavits  tending  to  show  tlut  the  officer  upon  wh(xn  service 
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was  made  waa  decoded  within  tine  district  by  fraud.  PlalDtlff  moved  to 
strike  auch  motion  and  affldarits,  on  the  ground  that  the  appearance  on 
January  29th  was  a  general  appearance.  Th6  court  bo  held,  and  over- 
ruled the  motion  to  quash.  Subsequently  defendant  BK>eared  specially 
and  moved  for  leave  to  wltbdraw  the  appearance  of  January  29th,  sap- 
ported  by  affidavits  showing  that  no  general  appearance  was  Intended, 
and  that  prlol*  to  January  2Mb  It  had  not  learned,  and  had  no  opi)ortunity 
to  learn,  the  facts  as  to  the  fraud.  Beld,  that  the  denial  of  this  motion 
was  within  the  trial  court's  discretion,  as  the  claim  that  It  did  not 
learn  of  the  fraud  untn  after  January  29th  should  have  been  made  before 
the  hearing  upon  the  motloa  to  quash,  and  by  way  of  reply  to  plalatUTs 
dalm  that  the  appearance  of  January  29th  was  a  waiver  of  objections  to 
the, service  of  process. 
[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  |S  2641,  2642.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Soutliem  District  of  Ohio;  Howard  C.  HoUtster, 
Judge. 

Suit  W  Warren  Dohner  against  the  Twin  Lakes  Land  &  Water  Com- 
pany.   From  a  decree  for  pbintiff ,  defendant  appeals.    Affirmed. 
C.  A.  Ballreich,  of  Pueblo,  Colo.,  for  appellanti 
S.  T.  McPherson,  of  Cincinnati,  Ohio,  for  appellee.   • 
Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

DENISON,  Circuit  Judge.  The  appellant  is  a  company  owning  a 
large  tract  of  land  in  Colorado,  and  a  water  supply  for  irrigation  pur- 
poses. It  made  a  contract  with  the  appellee  to  sell  him  a  tract  of  this 
land  upon  deferred  payments.  He  took  possession,  retained  it  for 
several  years,  and  paid  a  part  of  the  purchase  price,  and  then  he  filed 
this  bill  in  the  court  below,  asking  a  rescission  of  the  contract  and 
return  of  the  payments  which  he  had  made.  He  based- this  demand  up- 
on the  claim  tiiat  material  facts  had  been  misrepresented'  to  him.  The 
court  below  gave  him  a  decree  of  rescission  and  for  restitution,  and 
the  company  prosecutes  this  appeal.    ' 

[1  2]  1.  Upon-  the  ultimate  merits,  the  question  whether  there  was 
real  misrepresentation,  we  cannot  disturb  the  dect«e  of  the  trial  court. 
The  question  was  wholly  one  of  credibility.  Omitting  a  good  many 
subjects  within  the  realm  of  mere  opinion  or  expectation,  we  find 
Dohner  claiming  that  the  company's  agent  represented  that  the  com- 
pany had  in  storage  reserve,  in  certain  lakes  and  reservoirs,  water 
enough  to  supply  its  entire  territory  for  a  period  of  two  or  three  years, 
even  if  there  should  be  no  rain,  and  that  the  land  ofiFered  for  sale  was, 
therefore,  absolutely  certain  of  a  sufficient  supply  of  water  at  all  times. 
I>efendant's  agents  deny  this  statement,  but  concede  that,  if  it  was 
■  madie,  it  was  not  true ;  indeed,  they  say  that  its  very  absurdity  dem- 
onstrates that  it  could  not  have  been  made.  If  these  n^otiations  had 
been  between  parties  equally  familiar  with  irrigated  laoids,  and  the 
troubles  that  develop  in  operating  the  best  of  them,  we  should  hesi- 
tate to  think  that  such  a  statement  was  made  and  relied  upon;  but 
Dohner  was  brought  from  Ohio  to  Colorado  for  the  purpose  of  inter- 
esting him  in  such  a  purchase,  he  was  wholly  ignorant  of  irrigation  and 
its  problems,  several  Ohio  farmers  with  him  were  equally  ignorant, 
and  it  is  not  at  all  improbable  that  defendant's  agents,  without  any 
242  F.— 26 
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literal  misstatement  of  fact,  would  have  created  in  Dohner's  mind  the 
impression  that  they  were  claiming  the  existence  of  this  quantity  of 
reserve  water,  and  should  have  Known  that  what  they  said  would 
create  that  impression,  and  so  must  be  deemed  to  have  misrepresented, 
in  this  respect,  just  as  much  as  if  they  had  used  the  very  language 
charged  against  ihem.  Dohner  and  his  associates  testified  in  open  court 
before  the  trial  judge;  he  evidently  regarded  them  as  thoroughly 
credible ;  and  it  cannot  be  doubted  that  they  made  their  purchase  and 
came  away  from  Colorado  with  die  understanding  and  belief  that  this 
representation  had  been  made.  The  defendant's  agents  testified  by 
deposition;  but  they  had  the  rig^t  to  testify  orally  at  the  trial,  and 
they  cannot  complam  if  their  deposition  testimony  did  not  convince 
the  trial  judge  that  Dohner  and  his  witnesses  are  mistaken. 

[3,  4]  2.  Defendant  insists  that  there  was  no  sufficient  rescission 
before  or  in  connection  with  the  beginning  of  suit  The  land  had 
been  occupied  by  Dohner's  tenant  Dohaer  brought  this  suit,  and 
thereupon  notified  his  tenant  that  this  had  been  done,  and  that  he 
(Dohner)  w6uld  have  nothing  more  to  do  with  the  land.  The  tenant 
remained  in  possession  during  the  ensuing  season,  harvested  what 
crops  there  were,  and  then  abandoned  the  place.  'There  is  no  proof 
that  any  portion  of  the  crops  was  turned  over  to  Dohner.  The  bill  of 
complaint  is  silent  as  to  possession.  It  does  not  tender  back  posses- 
sion, or,  in  terms,  offer  to  do  so  in  connection  with  the  desired  decree 
of  recissioo.  It  is  clear  enough  that  ^e  case  lacks  that  actual  return 
or  tender  of  the  property  received  which  is  normally  an  essential 
prerequisite  to  an  action  at  law  to  recover  the  consideration  paid ;  but 
the  same  rule  does  not  apply  to  an  action  in  equity.  By  such  an  ac- 
tion in  equity,  the  plaintiff  brings  the  controversy  into  court,  and  must 
undertake  to  perform  whatever  conditions  the  court  may  decide  to 
be  equitable,  if  it  eventually  declares  the  right  of  rescission.  Where 
the  controversy  relates  to  land,  it  is  not  necessary  that  plaintiff  should 
abandon  it  pending  suit  and  leave  the  buildings  to  destruction  and 
the  land  to  be  injured  1^  nonuse.  It  is  enough,  if  the  defendant,  on 
performing  his  part  of  the  decree  of  rescission,  may  receive  back  what 
he  parted  with,  subject  to  any  equitable  adjustment  that  may  be  or- 
dered. Neblett  v.  McFarland,  92  U.  S.  101,  103,  23  L.  Ed.  471 ; 
Thackrah  v.  Haas,  119  U.  S.  499,  502,  7  Sup.  Ct  311,  30  h.  Ed.  486. 

[6, 1]  The  principle  stated  by  tiiis  court  in  Mudsill  Co.  v.  Watrous, 
61  Fed.  163,  186,  9  C.  C.  A.  415,  and  in  Alger  v.  Keith,  105  Fed. 
105,  118,  44  C.  C.  A.  371,  and  by  the  Supreme  Court  in  Shappirio  v. 
Goldberg,  192  U.  S.  232,  24  Sup.  Ct.  259,  48  L.  Ed.  419,  does  not 
apply  at  all  where  the  vendee's  later  dealing  with  the  property  is  not  in 
silence  and  in  acquiescence,  but  is  after  the  commencement  of  a  suit 
to  rescind,  and  is  only  so  far  as  necessary  to  prevent  avoidable  loss. 
The  bill  shouW  have  expressly  averred  the  plaintiff's  wiUingness  to 
make  this  return  and  to  accept  all  equitable  conditimis ;  but  there  was 
no  demurrer  or  motion  to  dismiss,  and  after  a  trial  upon  the  merits, 
and  the  development  of  no  obstacle  to  the  return  of  the  property  to 
the  defendant,  we  cannot  deny  reUef  to  plaintiff  because  his  bUl  was 
insufficient  in  this  respect 
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[7-9]  3.  It  is  insisted  that  Ddbner,  after  discdvery  of  the  misrep- 
resentation, reaffirmed  the  contract,  or  rather,  made  a  new  contract- 
The  fact  was  that,  during  the  first  season,  the  water  almost  entirely 
failed.  The  defendant's  agents  explained  thi^  failure  as  due  to  tem- 
porary troubles  in  the  irrigation  supply,  which  troubles  would  at  once 
be  remedied,  and  a  new  contract  of  purchase  was  made,  which  abated 
some  interest  aod  extended  the  payments  ovar  a  ItHiger  period.  Doh- 
ner  claims  that  misrepresentat&ms,  similar  to  the  original  ones,  induced 
him  to  accept  this  new  contract,  and  induced  him  to  continue  his  ef- 
forts, aiid  to  continue  payments  for  several  years,  before  he  finally 
became  convinced  of  their  falsity  and  determined  to  rescind.  In  his^ 
delay  after  the  first  year,  we  see  only  a  hopefulncis*  and  a  hesitation 
to  embark  in  litigation,  which  are  not  sufiKient  to  bar  any  relief  to 
whidi  he  mu^ht  otherwise  be  entitled.  The  making  of  the  new  cpn- 
tract  in  tiie  tost  year  stands  upon  different  grounds.  If  he  made  that 
contract  after  he  should  have  known  of  the  falsity  of  the  essential 
elements  cm  which  he  now  depends,  he  cannot  now  disaiiirm ;  but  it  is 
not  dear  that  he  should  be  chargeaUe  with  this  knowledge.  He  did. 
know,  of  necessity,  that  tiie  stated  amount  of  water  was  not  then  avail- 
able for  use,  but  there  was  no  cotiapelling  reason  why  he  should  not 
accept  defendant's  assurances  that  the  obstacle  was  only  temporary,, 
and  that  the  water  was  there  in  the  reservoir  lakes,  and  that  only  un- 
expected delay  in  dredging  the  outlet  prevented  obtaining  the  water. 
Under  these  circumstances,  he  cannot  be  charged  with  condoning  the 
original  misrepresentation.  Here,  again,  the  bill  of  complaint  was 
informal.  Dohner  should  have  set  up  the  making  of  the  second  con- 
tract in  continuation  of  the  first,  and  should  have  alleged  the  grounds 
for  rescinding  the  second  as  well  as  the  first,  and  sought  relief  accord- 
ingly; but  we  cannot  consider  this  defect  as  very  substantial.  The 
changes  made  by  the  second  contract  were  by  way  of  concessions  or 
extensions,  and  to  treat  it  as  a  new  contract,  which  could  not  be  set 
aside,  unless  it  was  directly  attacked,  instead  of  being  attacked  as  in- 
cidental to  the  original  contract,  would  be  too  strict  a  reliance  upon 
form. 

[10,11]  4.  The  defendant  challenges  the  jurisdiction  of  the  court 
below  upon  the  ground  that,  as  a  corporation,  it  was  not  withih  the 
district.  Plaintiff  was  a  citizen  of  Ohio  and  a  resident  of  the  South- 
ern district  Defendant  corporation  was  a  citizen  and  resident  of  Col- 
orado. The  court  below,  therefore,  had  jurisdiction,  if  the  defendant 
was  rightly  served  within  the  district.  Service  was  made  upon  the 
vice  president  and  general  manager,  and,  if  he  was  within  the  district 
upon  corporate  business,  rather  than  in  merely  his  personal  capacity, 
there  was  jurisdiction.  Connecticut  Co.  v.  Spratley,  172  U.  S.  602, 
19  Sup.  Ct  306,  43  L.  Ed.  569;  Penn.  Co.  v.  Meyer,  197  U.  S.  407, 
25  Sup.  Ct  483,  48  1,.  Ed.  810.  The  manager  claims  that  he  was  in- 
tending merely  to  pass  through  the  district  upon  a  personal  and  private 
journey  from  Colorado  to  New  York,  but  that,  by  Dohner's  procure- 
ment, he  was  decoyed  to  stop  over  upon  a  iM-etense  that  he  could  there- 
by do  some  business  for  his  corporation,  and  that  this  false  patting 
him  in  the  position  of  doing  corporate  business  within  the  district 


Digitized  by 


Google 


•104  242  FBDBft&Ii  tiBPOBTBB 

should  stand  upon  the  same  basis  as  deco3nr^  an  in<fividual  into  a 
foreign  district 

The  affidavits  which  were  filed,  in  support  of  a  motion  to  quash 
upon  this  ground,  gave  strong  color  to  the  claim.  However,  it  ap- 
peared that  the  bill  of  complaint  was  filed  and  subpoena  served  on 
January  11th,  and  at  the  same  time  there  was  served  a  notice  of  motion 
for  January  29th  for  preliminary  injunction  to  prevent  a  sale  of  the 
contract  and  notes;  that  the  officer  who  was  served  continued  on 
his  journey  to  New  York,  and  sent  these  papers  by  msul  to  an  attorney 
at  Dayton,  witli  instructions  to  do  whatever  was  necessary,  and  to  look 
into  die  question  of  jurisdiction;  and  that  on  the  29th  this  attorney 
appeared  upon  the  motion  for  preliminary  injunction,  announced  that 
he  represented  the  defendant,  and  agreed  to  see  to  it  that  no  transfer 
of  the  contract  and  notes  was  made,  whereupon,  and  by  an  order  r^ 
citing  this  appearance  and  agreement,  the  motion  for  injunction  was 
denied.  On  March  2d  this  same  attorney,  with  others,  entered  a  spe- 
cial appearance  and  filed  a  motion  to  quash  the  service,  supporting  it 
by  affidavits  which  tended  to  show  the  practice  of  deception  in  the 
matter  of  getting  service.  On  Mardi  5th  plaintiff  moved  to  strike  from 
the  files  this  motion  and  these  affidavits,  upon  the  ground  that  there 
had  been  a  general  appearance  by  defend^t  by  reason  of  what  hap- 
pened upon  the  motion  for  preliminary  injunction.  On  March  12th 
defendant's  motion  to  quash  and  plaintiff's  motion  to  strike  came  on 
to  be  heard,  and  the  court  denied  the  motion  to  quash,  upon  the  ground 
that  on  January  29th  there  had  been  a  general  ai^earance  which  was 
a  waiver  of  any  question  of  jurisdiction  over  the  defendant's  person. 
The  overruling  of  this  motion  to  quash,  and  of  the  plea  in  abatement, 
raising  the  same  question,  is  now  alleged  as  error. 

[12]  We  think  the  action  of  the  court  below  right  in  this  respect. 
Such  an  appearance  as  above  recited,  although  upon  a  collateral  matter, 
is  a  general  appearance,  which  will  be  a  waiver  of  any  objection  to  the 
jurisdiction  over  the  person.    Gretit  Lakes  Co.  v.  Scranton  Co.  (C.  C. 

A.  7)  239  Fed.  603,  605, CCA. ;  Central  Co.  v.  McGeorge, 

151  U.  S.  129,  132,  133.  14  Sup.  Ct.  286,  38  L.  Ed.  98;  In  re  Moore, 
209  U.  S.  490,  496,  28  Sup.  Ct  585,  706,  52  L.  Ed.  904,  14  Ann.  Cas. 
1164;  Erie  R.  R.  v.  Kennedy  (C  C  A.  6)  191  Fed.  332,  334.  112  C. 
C.  A.  76. 

[13]  A  few  days  later,  defendant  further  specially  appearing,  made 
a  motion  for  leave  to  withdraw  the  appearance  of  January  29th.  This 
was  supported  by  affidavits  showing  that  no  general  appearance  had 
been  intended,  and  trading  to  show  that  prior  to  January  29th  the 
defendant  had  not  learned,  and  had  had  no  opportunity  to  learn,  the 
facts  which  gave  a  right  to  allege  deceit  in  the  matter  of  the  service. 
This  motion  was  denied.  Upon  the  record  as  it  is  brought  here,  we 
are  considerably  impressed  that  there  should  have  been  a  fuller  in- 
quiry into  the  question  whether  defendant's  waiver  of  January  29th 
had  been  made  in  ignorance  of  the  fraud  alleged,  and,  if  so,  a  full 
inquiry  into  the  .question  of  fact  whether  there  had  been  such  a  fraud ; 
but  we  cannot  say  that  there  was  error  in  refusing  leave  to  withdraw 
tliis  appearaoce.    This  action  was  not  beyond  the  limits  of  discretion. 
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Although  defendant  allegett  that  it  had  not  learned  of' the  fi-afld  untif- 
after  January  29th,  ft  did  not  make  this  claim  unti!  after  the  hearing 
of  March  12th.  The  claim  should  have  been  made  before  going  to 
a"  hearing  upon  the  motion  to  quash,  ?jid  by  way  of  reply  to  plaintiff's 
claim  that  the  appearance  of  January  29th  was  a  sufficient  waiver.  :De- 
fendant  kept  silent  at  this  time,  and  did  not -dispute  tite.  natural  infer;< 
ence  that  all  material  facts  wet-e  known  to  it  at  (mce  and  beforie  Jan- 
uary 29th.  When  the  later  effort  was  ttiade  to  save  tiiis  point  by  a  be- 
lated showing,  it.  was  vvell  within  the  court's  discretion  to,  conclude  that 
a  fair  opportunity  had  gone  by,  and  that,  if  defendant  deliberately 
chose  to  go  to  a  hearing  upon  its  motion  to  quash,  relying,  solely  upon 
its  legal  position  that  the  appearande  of  January  29th  was  not  a  waiver, 
it  had  no'  absohrtc  right  to  a  further  hearing  on '  some  ground  then 
reserved,  but  later  urged'against  th«  bindJitg  eSact  of  the  appearsHfceT 
Oth'fef  assignments  of  error  do  not  call  for  discusdion.  The  decree 
is  affirmed. 


■     LEW  LOT  T.  tmiTED  STATES. 

{Carcalt  Court  ol  Appeals,  Sixth  Clrcnlt ''  Vebrudii  6,  1917.    On  Motion  for 
•  -Itcaiearlng, 'June  30,  M17.) 

No,2878. 

1.  Aliens  «=»23(2) — Chinksk  Pbrsona— Right  to  Bkmaiit. 

Tbat  one,  w1m>  lawfnllji  watered  aa  tbe, minor  boq  of  a  Chinese  nier- 
chant,  has  sioce  become  ,a  laborer,  Is  sot  enough  of  Itself  to  destroy  hla 
right  to  remain;  the  general  Immigration  Act  (Act  Feb.  ^0,  1907,  c  1134, 
84  Stat.  898)  not  forbidding  the  residence  of  ChineBe  laborers. 

[EA.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  {  77;  Dec.  IXg.  <S=3 
23(2).]  ■   •  . 

2l  Auenb  «a»25 — Obirbse  Persons — Son  of  Mebcxumt — Rioar  to  Enter. 

A  Chinese  person  having  less  than  a  year  of  minority  remaining  niay, 
notwithstanding  the  fact,  enter  as  the  minor  son  of  a  CSilnese  merchant 
domiciled  in  the  .United  States. 

rEd.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  {{  T9-82;  Dec.  Dig. 
«=9a6.} 

&  Auenb  «a»32(5) — Chtnssk  'Pexsons— Rioht  to  Enter  Uniteo  Sta'Tes. 

Under  Chinese  Exclusion  Act  May  5,  1892,  c.  60,  f  3,  27  Stat  25  (Oomp. 
St  lOlR,  §  4317),  a  Chinese  person,  whose  right  to  remain  is  challenged,  has 
the  burden  of  eetabUshlug  s.uch  right  to  the  satisfaction  of  the  court 
[Ed.  Note. — For  other  cases,  see  Aliens,  Dec.  Dig.  «=»32(5).) 

4,  Aliens  9=332(9~-Adm3ssion— Chinese  Pkbsons. 

While  the  certificate  of  admission  Issued  to  a  Chinese  i>erson,  who  en- 
tered the  United  States  as  a  merchant  and  the  minor  son  of  a  merchant 
domiciled  therein,  is  prima  fade  evidence  of  his  right  to  remain,  the  gov- 
ernment may  show  that  his  entry  was  not  for  the  pnrpoee  of  conserving 
the  family  relation  and  following  the  occupation  of  a  merchant  but  that 
the  Chinese  person  entered  fraudulently,  with  the  intent  of  Inunedlately 
becoming  a  laborer. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  §  84 ;  Dec  Dig.  ^=» 
82(^,1    ••  ,         ■ 

-■  ■      '- II    ■■!     . .   ii.i- ■  

4S3For  otlier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Kar-Numbered  DigeaU  &  Indexes 
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S.  AuzMfl  4»32(8) — OhihbsS  Pkbsors^Evxdcrcb.      '     > 

That  a  Chlneie  person,  securing  admission  as  a  merchant  and  as  the 
minor  son  of  a  merchant.  Immediately  becomes  and  coiltlnues  as  a  labor- 
er, Is  strong  evidence  tending  to  show  that  he  entered  to  become  a  laborer. 
[Ed.  Note.— For  ottier  cases,  see  Aliens,  Cent  Dig.  i  Bi;  Dec.  Dig.  <e=> 
82(8).J 

8.  Alixkb  «=»82(12f) — ^Dkpostatioit  PBOOEEftrN«s— Rkvmw— P^Dm*. 

Xke  conclusion  of  the  District  Court  In  a  <%ljaese  exdoston  case  Is  en- 
titled to  great  vdght,  as  is  anr  otber  finding  et  fact  of  the  trial  court  in 
an  equity  case,  particularly  where  mucb  of  tlie  testimony  was  taken  in 
the  presence  of  the  Judges,  even  though  the  rule  that  the  finding  of  the 
commissioner,  approved  by  the  District  Court,  will  be  reconsidered  on 
appeal  only  when  it  Is  dear  an  incorrect  conclusion  has  been  reached,  did 
not  apply;  the  xscord  dlsdoaing  no  finding  by  the  eoiamlssloner. 

[Ed.  Nota.— For  other  oases,  see  Aliens,  Dec.  Dig.  «ssS2(i:9<] 
7.  Aliens  ^=>S2(8)' — OBnnang  Pxasoirs— Exotcsioir— Bvidbmck. 

In  a  proceeding  for  the  deportation  of  a  Obinese  person,  who  entered 
as  a  merchant  and  the  minor  son  of  a  merchant,  evidence  Held  to  warrant 
finding  that  his  entry  was  fraudulent,  and  that  he  entered  to  become  a 
laborer. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  {  84 ;  Dea  Dig.  «=> 
32(8).]  ... 

On  Motitoii  f  pr  RebeulDg. 

S.  AUKRS  «s»32(12) — Pbooxboinos  fob  Dxpobtaroit  or  CHimtsE — ^lesura. 
A  Chinese  person,  arrested '  for  being  unlawfully  in  the  country,  is 
entitled  to  be  Informed  of  the  exact  diarge  against  him,  and  where  the 
attorney  for  the  government  stated  at  the  opening  of  a  hearing  that  no 
claim  of  illegal  entry  was  made,  and  in  consequence  defendant's  attorney 
introdnced  no  evidence  on  that  question,  and  the  only  issue  tried  was 
whether  defendant  had,  after  oitry,  lost  his  statos  as  a  merchant  by 
becoming  a  laborer,  an  order  of  dq>ortatlon  cannot  be  sustained  on  the 
ground  of  a  fraudulent  entry.- 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Proceeding  by  the  United  States  against  Lew  hoy.  From  a  judg- 
ment of  deportation,  defendant  appeals.    Reversed. 

L.  C.  Spieth,  of  Cleveland,  Ohio,  for  appellant. 

Joseph  C.  Breitenstein,  Asst  U.  S.  Atty.,  of  Cleveland,  Ohio. 

Before  KNAPPEN  and  DENISON,  Circuil:  Judges,  and  HOLUS- 
TER,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Appeal  from  a  judgment  of  deporta- 
tion. Appellant  is  a  person  of  Chinese  parentage,  and  was  bom  in 
China.  He  was  admitted  to  the  United  States,  through  the  port  of  San 
Francisco,  October  15,  1910,  as  the  "minor  son  of  Lew  Fook  Shing," 
who  then  was  and  still  is  a  merchant  at  San  Francisco,  dealing  in  Chi- 
nese and  Jai^anese  goods.  Appellant's  certificate  of  identity  gives  his 
age  as  20  years,  and  his  occupation  that  of  "merchant,  Foiok  Woh  & 
Co.,"  doubtless  meaning  -"Fook  Wo  &  Co.,"  thfe  firm  with  which  the 
father  was  connected.  Appellant  was  arrested  April  30,  1914,  at  Cleve- 
land, Ohio,  under  section  13  of  the  Chinese  Exclusion  Act  of  1888 

(Act  Sept  13,  1888,  c.  1015,  25  Stat.  479  [Comp.  St.  1916,  §  4313]), 

■  ' 1^ , . ^-  ■      ■  — , — . — ^ 
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as  a  Chinese  person  unlawfully  wiAin  tiie  United  States.  The  com- 
missioner found  him  to  be  a  laboTer>  aad'or^red  his  deportation.  On 
appeal  to  the  District  Court  full  hearii^  was  had  de  novo,  and  the 
commissioner's  order  of  deportation  affirmed.  Judge  <bow  Mr.  Jus* 
tice)  Qarke,  who  heard  the.  case,  was-  of  (pinion  tiaX  while^appeUant 
was  eligible  to  admission  under  the  treaty  between  the  United  States 
and  China  as  the  minor  son  of  a  Chinese  merchant  lawf  uBy  domiciled 
here,  yet  that  he  was  "admitted  only  nominally"  as  such,  and  did  not 
fall  within  the  scope  of  the  pnodpit  recognized  by  the  rulit^.  of  the 
courts  which  (in  the.  interest  o£-  &e  family  relation)  have  construed  the 
section  as  permitting  the  entry  of  a  Chinese  merchant's  wife  and  minor 
children,^  and  that  appellant  "reaHy  entered  the  United  States  as  a 
laborer"  in  violation  of  law 

[1,2]  That  appeUant  was,  when  arrested,  a  laborer,  is  persuasively 
established  by  the  evidence.  But  we  have  twice  held,  in  accordance 
with  wh^  we  deemed  the  better  authority,  that  the  fact  that  one  who 
lawfully  entered  as  the  minor  son  of  a  merchant  has  since  become  a 
laborer  is  not  enough  to  destroy  his  r^ht  to  remain.  Lew  Ling  Chong 
V.  United  States,  supra;  Lam  Fung  Yen  v.  Fridc,  supra.  .The  case 
does  not  fall  within  ^e  principle  of  Low  Wah  Suev  v.  Badms,  225  U. 
S.  460,  32  Sup.  Ct.  734,  56  L.  Ed.  1165,  where  a  Chinese  woman,  who 
had  lawfully  entered  as  tfie  wife  of  a  citizen  of  the  United  States,  was 
held  deportable  under  the  general  Immigration  Act  as  an  alien  found  as 
an  inmate  of  a  house  of  prostitution.  The  general  Imtnigration  Act 
does  not  forbid  the  residence  of  Chinese  laborers.  Nor  do  we  think 
the  rule  under  which  the  minor  son  of  a  Chinese  merchant  is  admitted 
necessarily  inapplicable  in  principle  to  one  who  has  less  than  a  year 
of  minority  remaining.  We  lliink  no  arbitrary  line  of  demarcation,  de- 
pending on  time  alone,  can  properly  be  drawn.  If,  then,  appellant  is 
deportable,  it  can  only  be  because  his  entry  was  not  in  good  faith  in 
the  interest  of  the  relation  stated,  and  for  the  purpose  claimed,  but 
was  in  bad  faith,  and  in  reality  as,  or  for  the  purpose  of  immediately 
becoming,  a  laborer,  in  evasion  of  the  Exclusion  Act 

[8-y  By  section  3  of  the  act  of  May  5,  1892,  c.  60,  27  Stat.  25 
(Comp.  St.  1916,  §  4317)  the  burden  was  on  appellant  to  show,  to 
the  satisfaction  of  the  court,  his  right  to  remain.  Chin  Bak  Kan 
V.  United  States,  186  U.  S.  193,  200,  22  Sup.  Ct.  891,  46  L.  Ed. 
1121 ;  Lum  Kim  v.  United  States  (C  C.  A.  6)  225  Fed.  31,  34,  140  C. 
C.  A-  357.  His  certificate  of  admission  was  prima  facie  evidence  of 
such  right;  but  we  thipk  it  was  nevertheless  open  to  the  government 
to  show  that  the  entry  was  in  fact  not  for  the  purpose  of  conserving 
the  family  relaticm,  and  following  the  occupation  of  a  merchant,  but 
for  the  purpose  of  immediately  becoming  a  laborer,  and  thus  in  evasion 
of  the  Exclusion  Act,  and  that  the  court,  if  so  satisfied,  is  justified  in 
holding  that  the  entry  was  in  violation  of  the  statute,  and  the  one  so 
entering  thus  unlawfully  here.    We  also  think  that  the  fact  that  a  Chi- 

1  United  States  v.  Mrs.  Gue  Llm,  176  D.  S.  469.  20  Sup.  Ct.  415,  44  L.  Ed. 
544;  Lew  ling  Chong  t.  United  States  (O.  0.  A.  6)  222  Fed.  195,  199,  187  O. 
C.  A.  635;  Lam  Fung  Tea  v,  ^rlck  (C.  C.  A.  6}  233  Fed.  393,  395,  147  C.  0.  A. 
329. 
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nese  person,  so  securing  adiirission  as  a  merchant  and  as  the  son  of 
a  merchant,  is  20  years  of  age,  and  immediately  becomes  and  continues 
as  a  laborer,  is  strong  evidence  tending  to  show  that  he  came  into  the 
United  States  as  a  laborer.  These  propositions  are  directly  sustained 
by  United  States  v.  Poo  Duck  (C.  C.  A.  9):  172  Fed.  856,  858, 97  C.  C. 
A.  204. 

[6]  The  important  question  is  whether  there  is  persuasive  evidence 
that  appellant's  oitty  was  wilii  such  evasive  purpose.  The  trial  judge 
was  impressed  with  the  completeness  of  tiie  showing  of  appellant's  en- 
tire separation  from  his  father,  and  of  flie  fact  that  appdlant  had  been 
from  the  time  of  his  arrival  in  the  country  "very  certainly  a  common 
laborer."  As  already  said,  tiie  jadge  found  ttat  appellant  "really  en- 
tered the  United  States  as  a  laborer,  and  that  tas^  oomra^  was  in  vio- 
lation of  the  statutes  of  this  govcnunent."  ■  This  coadosaon  is  entitled 
to  great  weight,  especially  as  most  of  the  tttstimony  was  taken  in  the 
presence  of  the  judge.  Lum  Kim  v.  United  States,  supra.  It  does  not 
appear  whedxer  the  commissioner  found  that  appellant  entered  the 
country  in  evasion  of  the  act ;  and  the  case  is  thus  not  within  the  rule 
that  the  findings  of  the  commissioner  and  District  Judge  will  be  recon- 
sidered ooiy  when  it  is  clear  an  incorrect  odnola^on  has  been  reached. 
Chin  Bak  Kan  v.  United  States,  supra;  Tom  Hong  v.  United  States, 
193  U.  S.  517,  522,  24  Sup.  Ct.  5l7i  48  L.  Ed.  792.  But  the  case  does 
fall  within  the  rule  applied  by  this  court  to  equity  hearings  generally, 
that  the  conclusion  of  the  trial  judge,  who  saw  and  heard  the  witnesses, 
will  be  accepted,  unless  the  evidence  is  foiind  to  preponderate  decidedly 
against  such  conclusion.*    The  evidence  does  not  so  preponderate. 

[7]  Appellant  has  not  attended  school  since  he  entered  the  United 
States.  He  admitted  that  he  had  never  been  engaged  as  a  merchant 
since  he  came  here,  and  had  done  no  traveling ;  that  he  came  from  Oak- 
land, CaL,  directly  to  Cleveland,  land  had  lived  evef  since  (about  three 
years)  at  a  laundry  there ;  and  there  was  express  arid  apparently  cred- 
ible testimony  that  he  was  actively  doing  laundry  work  for  several 
months  before  the-  trial'  in  the  District  Court.  He  testJficd  before  the 
inspector  that  he  had  been  with  his  father  at  Oakland  'bat  abolut  '"one 
or  two  months"  before  going  to  Cleveland.-  True,  he  testified  in  the 
District  Court  that  lie  stayed  in  San  Francisco  "about  two  months  to 
learn  business"  before  going  to  CliBvelarid ;  that  he  had  earned  no 
money  in  Cleveland ;  that  at  the  laundry  his  only  Work  was  hel|Mng 
with  the  cooking  and  sweeping;  that  he  spent  a  great  deal  of  his  time 
looking  for  a  location  in  whicn  to  open  a  store;  that  he  brought  with 
him  to  Cleveland  $200,  which  his  father  had  given  him,  and  that  the 
latter  sent  him  $80  or  $90  a  year  while  at  Cleveland.  But  the  court 
was  not  bound  to  bfelieve  appellant.  The  father  testified,  by  deposi- 
tion, that  he  sent  appellant  $80  or  $90  during  all  the  time  appellant  was 
in  Cleveland,  and  said  nothing  whatever  abolit  giving  him  $200  be- 
fore he  left  CaUfornia.  Appellant's  testimony  iis  to  his  stay  in  San 
Francisco  is  not  corroborated.    Both  the  inspector  and  the  trial  judge 

«Clty  ol  Cleveland  v.  Chlsholm,  90  Fed.  431,  434,  83  C.  C.  A.  187;  Monon- 
gahela,  etc.,  Co.  v.  ScMnnerer,  196  Bled.  375.  379;  IITO.  0.  A.  193;  Pugh  v. 
Snodgrass,  209  Fed.  325,  326,  126  C.  O.  A.  251. 
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found  appellant's  hands  heavily  calloused,  as  of  a  man  engaged  in  hard 
manual  labor.  The  trial  judge  was  justified  in  characterizing  appel- 
lant's'testimony  as  "tmsatisfactory  and  evasive,*'  and  in  saying  that 
"the  story  that  defendant  has  spent  three  or  four  years  in  idleness  in  a 
laundry  m  Cleveland,  spending  his  time  in  searching  for  a  place  to 
engage  in  business,  is  too  improbable  to  be  accepted  by  any  court." 

The  trial  judge  was,  in  our  opinion,  justified  in  concluding  that  ap- 
pellant entered  for  the  purpose  of  becoming  a  laborer.  The  preserva- 
tion of  the  family  relation  seems  to  have  cut  but  little,  if  any,  figure; 
appellant  lived  with  his  father  but  a  few  months  at  the  most,  then  lo- 
cating at  a  point  more  than  2,000  miles  distant.  Indeed,  while  the  rec- 
ord does  not  affirmatively  show  whether  or  not  appellant's  mother  is 
still  living,  and,  if  so,  where  she  is,  the  inference  that  she  was  and  is 
still  living  in  China  is  at  least  as  natural  as  any  oflier  (so  far  as  infer- 
ence, can  be  indulged  from  the  testimony).  ITie  date  of  appellant's  birth 
does  not  appear ;  there  is  nothing  to  snow  whethef,  when  entering,  he 
was  nearer  20  than  21  years  of  age.  But  the  circumstances,  all  com- 
bined, tend  strongly  to  sustain  the  conclusion  that  the  entry  was  in 
evasion  of  the  act  which  forbids  the  entry  of  a  Chinese  laborer. 

These  conclusions  must  result  in  affirming  the  judgment,  unless 
the  court  was  precluded  by  what  occurred  on  the  trial  from  considering 
the  fact  of  fraudulent  or  evasive  entry.  At  the  opening  of  the  trial 
appellant's  attorney  said  th&t  he  did  not  understand  that  the  charge  of 
fraudulent  entry  was  in  the  case,  and  asked  whether  the  govenunent 
claimed  that  appellant  "has  lost  lus  right  to  remain  in  this  country  be- 
cause he  may  have  perfonned  some  labor  after  he  wa«  permitted  to  and 
came  into  tlus  country  as  the  minor  scm  of  a  Chinese  merchant,"  The 
government's  attorney  replied  that  probably  c4>pellant  "had  a  valid 
status  when  he  came  in ;  that  probably  is  true,  yet  the  fact  that  he  so 
soom  after  his  arrival  in  this  country  became  a  laborer,  and  has  fol- 
loiwed  the  work  of  a  laborer  ever  since,  renders  him  subject  to  deporta- 
tion, inasmuch  as  his  status  is-  changed" ;  and  later,  "TTje  government 
simply  states  this ;  That  the  certificate  of  identification  which  was  is- 
sued to  this  man  was  issued  in  the  regular  way  and  manner,  and  that 
this  certificate  was  in  his  possession  at  the  time  he  was  arrested,  but 
that  since  the  time  he  entered  the  United  States  he  ha§  become  a  la- 
IxMrer,  performed  labor  almost  continuously  at  a  laundry,  and  he  there- 
by forfeits  his  right  to  remain,  and  is  subject  to  deportation";  and  the 
judge  said,  in  reply  to  a  questbn  of  appellant's  counsel,  that  he  un- 
derstood there  was  no  charge  that  the  entry  was  fraudulent.  As  the 
judgment  of  deportation  can  be  sustained  only  upon  a  finding  that  the 
entry  was  fraudulent  in  the  sense  that  appellant  entered  only  nominally 
in  the  relation  stated,  but  really  for  the  purpose  of  becoming  a  laborer 
in  evasion  of  the  statute,  it  would  be  our  duty  to  award  a  new  trial, 
if  the  disc}aimer  made  on  the  part  of  the  government  has  prejudiced 
the  defense. 

It  is  possible  that  the  attorney  for  the  government  had  not  then  seen 
our  opinion  in  the  I^ew  Ling  Chong  Case,  which,  though  announced  be- 
fore, was  first  published  after,  the  trial  below,  and  apparently  was  then 
contending  that  the  change  of  status  was  enough  to  make  tfie  appellant 
deportable.   But  we  find  in  the  record  no  suggestion  that  appellant  has 
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been  in  fact  prejudice^  ^  the  govenunent's  disclaimer.  The  .assign- 
ment of  errors  ignores  that,  subject.  Counsel  have  not  suggested  that 
the  defense  has  been  curtailed  because  of  the  disclaimer.  On  the  other 
hand,  appellant  seems,  so  far  as  concerns,  the  allegation  of  fraud,  to  re- 
ly here  upon  the  proposition,  as  stated  in  the  original  brief  of  his  coun- 
sel, that  "his  entry:must  have  been  secured  by  trick  or  deceit,  and  the 
only  trick  or  deceit  available  to  one  seeking  to  enter  as  the  minor  son 
of  a  merchant  is  to  falsely  claim  relationship  as  son  of  a  resident  Chi- 
nese merchant."  Substantially  the  same  proposition  is  found  in  the 
supplemental  brief  of  j^pellant  s  counsel  The  government's  disclaimer 
may  not  unfairly  be  construed  as  meaning  that  appellant's. sonship  to 
a  Chinese  merchant  domiciled  here,  and  his  eligibility  as  such  to  enter, 
were  not  questioned. 

But  we  cannot  assent  to  the  proposition  that,  because  appellant  was 
eligible  to  enter  as  the  minor  son  of  a  Chinese  merchant  in  the  interest 
of  the  family  relation,  he  is  not  deportable,  although  he  entered  in  real- 
ity as  a  laborer  and  for  such  purpose.  Appellant's  course  of  life  since 
and  before  entering  the  United  States  seems  to. have  been  pretty  fully 
gone  into,  and  it  seems  fairly  clear  that  appellant  has  not  been  preju- 
diced by  die  disclaimer  made. 

The  judgment  of  deportaticm  is  accordingly  affirmed. 

On  Motion  for  Rehearing. 

PER  CURIAM.  [8]  By  petition  for  rehearing,  appellant  diallei^^ 
the  correctness  of  the  conclusion,  drawn  from  the  record  and  aonoimc-. 
ed  in  our  former  opinion,  tfiat  appellant  was  not  prejudiced  in  his  de- 
fense by  the  disclaimer  of  charge  of  fraudulent  entry  which  the  gov- 
ernment's counsel  made  on  the  trial.  Reargumenit  has  been  had  on  this 
point. 

Appellant's  counsel  urges  that  as,  under  the  issue  stated  on  the 
trial,  appellant's  deportation  was  asked  on  the  sole  ground  tiiat  by  be- 
coming a  laborer  be  forfeited  his  right  to  remain  in  this  country,  tes- 
timony concerning  appellant's  fartiily  reladohs,  and  otherwise  tending 
to  show  that  he  entered  for  the  purpose  of  becoming  a  laborer,  was 
immaterial,  and  that  certain  testimony  presented  was  for  that  reason 
not  objected  to ;  that  the  case  was  tried  on  appellant's  part  in  reliance 
upon  tiie  disclaimer  and  upon  the  incorrectness  of  the  proposition  re- 
lied on  by  the  government  as  ground  for  deportation.  Counsel  assure 
us  that,  had  not  the  issue  of  fraudulent  entry  been  disclaimed,  appel- 
lant could  and  would  have  presented  (and  if  granted  a  retrial  expects 
to  present)  competent  ana  material  evidence  tending  to  rebut  the 
charge  of  fraudulent  entry,  and  eliminating  certain  considerations  re- 
ferred to  in  our  opinion  as  tending  to  show  an  entry  of  that  character 
— including,  not. only  the  deposition  of  appellant's  father,  which  it  is 
claimed  would  show  that  appellant  had  not,  by  leaving  California,  sev- 
ered his;fa,mily  ties,  but  also  other  testimony  tending  to  show  good- 
faith  entry.  (It  is  said  that  appellant  was  not  represented  in  the  taking 
of  his  father's  deposition,  and  that  the  latter  was  so  taken  by  the  gov- 
ernment for  the  purpose  of  satisfying  the  district  attorney  that  he 
Plight  properly  stipulate  that  appellant  was  the  minor  son  of.  the  de- 
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pohent,  atid'ftsaf  Appellant  d!d  not  s*e  fas  "father's  testimony  until  the 
day  of  the  trial  below.) 

Assuming,  as  we  must,  that  the  assurance  of  counsel  is  g^ven  in  good 
faith,  we  afe  .constrained  to  grant  appellant  a  new  trial;  for,  had 
fraudulerii  entry  been  charged,  appellant  would  h^ve  been  entitled  to 
be  so  advised  (Idii  Hip  Chm  v.  Plummer,  238  Fed!.  763,  —  C.  C.  A. 
),  and  so  would  prima  facie  be  "prejudiced  by  an  order  of  deporta- 
tion based  solely  on  a  ground  not  only  not  charged,  but  disclaimed. 

The  order  of'^the  District  Court  is  reversed,  and  the  record  remand- 
ed to  that  court;  with  directions  to  award  appeUaLOt  a  new  triaL 


M)tTISVILLB  ft  Jr.  E.  CO.  v.  BUBNS. 
(Olrcttlt  Court  of  Appeals,  Sixth  CHrcult.    Jane  S,  IdlT.) 
No.  2971. 

1.  ArpKAK  AJiD  BuKA  «a>10e9(19--J2AK>cijMfl  Exaos— R0UNQfl  OR  Pleas  m 

Abatemsnt. 

In  view  of  the  rule  In  Tennessee  that  a  plea  In  abatement  bnsed  on 
tb»  pebdcnor  of  imiothcr  abtlon  must  be  overruled,  where  the  former  suit 
ia  rttwnliwed  nttex  On  filing  of  Uie  plea,  any  error  in  overraUng  socb  a 
plea  was  cured,  where,  inuuedlately  ut>on  the  overruling  of  the  plea, 
plalntiETa  counsel  stated  In  open  court  that  plaintiff  elected  to  proceed 
with'  the  suit  in  which  the  plea  was  filed,  and  the  oonrt  tliereupon  directed 
tliat  the  record  should  show  that  plaintiff  elected  to  proceed  with  that 
case  and  to  dianUss  tbejCiKvaer  aedoo,  and  the  statutory  Jlen  In  favor  of 
the  attorneys. In  the  former  suit  dlditot  prevent  thU  action  being  taken. 

a.  Oabbikbs  «saefi£— Liabixstv  tob  Acts  ov  asekt. 

UablUty  at  a  carrier  tor  the  act  of  its  special  offlcer  in  ejecting  plain- 
tiff depends  upon  wlietber  he  waa  acting  within  tike  general  scope  of  lUs 
employment,  and  it  is  not  necessary  to  liability  that  the  act  done  waa  in 
the  proper  i)erformance  of  duty,  nor  Is  the  fact  that  the  act  was  an  abase 
of  authority  enough  to  relieve  defendant  from  liability. 

[B5d;  Note.''-For  other  cases,  see  Carriers,  Cent.  Dig.  (9  1412-1414.] 

2.  Cabbibxb  €=>381(4} — BJJiicrioN  or  PASSENaxss — Evinsncs— AnTHosiiT  or 

Eupi,ot£s. 

In  a  passenger's  action  for  wrongful  ejection  from  'an  excursion  train 
tfT  the  spedal  officer  in  d^tonflant's  employ,  evldoice  )ie{d  sufficient  to 
warrant  a  finding  that  Uie  special  offleers  on  sndi  train  had  authority, 
express  or  Implied,  to  eject  those  seeking  to  ride  without  tickets,  or  to 
ride  aftei*  their  jplace  of  destination  was  reached,  and  that  ttie  oiUcer  In 
Question  was  claiming  to  exercise  such  authority. 

4  WrrNKSSKS  <Scp3S3— Ikpeaobxknt — Incodbistent  Statkicents. 

'  In  a  passenger's'  action  for  wrongful  ejection  from  an  excursion  train 

■-  by'  a  special  offlcer  in  defendant's  employ,  it  appeared  that  there  were 
two  and  probably  three  officers  on  the  train,  besides  a  -village  marshal, 
whb,  thont^  e.  passenger,  took  part  in  keeping  order.  The  marshal  tes- 
tUled  that  he  wore,  a  Panama  hat,  but  the  evidence  did  not  show  tliat 
none  of  the  other  officers  wore  Panama  hats.  Plaintiff  testlfiied  that  he 
did  not  remember  what  kind  of  a  hat  the  offlcer  ejecting  him  wore.  Held, 
ttot  0tldence  of  statements'!^  pUintlff  that  the  officer  in  question  wore  a 
Panama  hat  waM  profArly  rejected,  as,  in  the  absence  of  testimony  that 
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DODe  of  the  offt^ecB  Ia  dsCQactBiit'ti  onploy  wore  siidi.  ^  bat,  tbe  evU/Bux 
was  too  remote 'to  be  of  any  value  as  Impeachment. 
[Ed.  Note.— For  other  cases,  ^ee  Witnesses,  Cent  Dig.  {  1224.] 

6.  Dauaoes  4=>167 — Ev;(OBNCB — Lux  Exfecianct. 

In  an'  action  for  Injury  to  a  farmer,  22  or  23  years  old,  who  wa» 
previously  sound  In  healtii  and  strength,  and  who  suffered  a  compound 
comminuted  fracture,  restUttsg  In  the  shortentng  of  tbe  1^  about  2^ 
inched,  and  making  It  neoeaaaiy  -to  usa  crtlt<thes  a.  y^ar  after  the  Injury, 
tables  showing  his  life  expeptancy  were  properly  admitted,  and  the  Jury 
were  properly  told  to  consider  his  expectancy  of  llTet,  though  there  was 
no  testimony  expressed  111  dollars  of  plaliitlfTs  previous  earning  capacity, 
or  of  its  proportionate  iatpattOMnt  dQ«  to  Che  injury,  as  it  needs  no  ex- 
pert testimony  to  show  that  sncli  an  injury  impairs  to  some  extent  the 
earning  capacity  of  a  farmer,  and  the  average  Jury  are  able  to  form  a 
fairly  accurate  estimate  of  sud^  earning  capacity  and  its  impalrmait, 
without  expert  testimony. 

[Ed.  Note. — For  other  cases,  soe  Damages,  Cent  Dig.  H  487-189.] 

In  Error  to  the  District  Court  of.  th«  United  States  for  th«  Western 
District  of  Tennessee;  John  E.  McCall,  Judge. 

Action  by  Monroe  Burns  agtiinst  the  Ivouisvin©  $t  Nashville  Rail- 
read  Corapany^  Judgment  for  piaiaiiS,  and  defendant  brings  error. 
Affirmed. 

J.W.  E.  Moore,  of  Brownsville,  Tenn.,  for  plaiotiff'  in  error.   ■ 
Ike  W.  Crabtree,  of  'Memphis,  T«in.,  for  defendaitit  in  error. 

Before  KNAPPEN'  and  DENISON,  Circ«it  Judges,  and  SAN- 
FORD,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Burrts  who  was  plaintiff  below,  was  a 
passenger  for  hire  uJJon  defendant's  excursion  train  from  Keeling, 
Tenn.,  to  Memphis,  and  return,  ht^diag  a  rotmd-^trip. ticket  tberiCSor. 
He  brought  suit  in  a  stkte  cottrt;  charging  that  as  th<;  train  on  the  return 
trip  had  just  passed  Mason  (Keeling  feeing  beyond  Masdn)  he  was  forci- 
bly and  wrongfully  ejected  from  uie  moving  train,,  by  a  special  officer 
in  defendant's  employ,  coonected  with  the  Jiandling  of  the  exctarsion, 
sustaining  serious  injuria..  The  (;ase  was  rempyed  to  the  federal  court 
because  of  diversity  of  citizenship  of  the  parties.  Defendant  pleaded  in 
abatement  the  pendency  of  a  former  suit  in  the  same  clause  of  action 
in  another  state  court  of  Toiiaessee. .  ■  It  also  pjeadad  issuably  to  the 
merits;  the  specific  defenses  being  that  plaintiflE  vountarily  jumped 
from  the  train,  or  that,  if  ejecfted  therefrom  the  one  90  ejecting  him  was 
not  an  employi  of  the  defendant  acting  within  the  scope  of  his  author- 
ity. At  the  opening  of  the  trial  the  plea  in  abatement  was  caUed  up  aiid 
overruled.  At  the  conclusion  of  the  trial  upon  the  merits  under  the 
plea  in  bar,  defendant  made  a  motion'  for  directied  verdict  in  its  favor, 
which  was  depied,  and  the  case  submitted  to  the  jury.  There  were 
verdict  and  judgment  for  plaintiff. 

[  1  ]  1.  The  Plea  in  AbaterMtit.  Plaintiff  rq>lied  to  the  plea  tfiat  the 
former  suit  was  begun  without  his  duthority  and  that  there  had  been  no 
ratification;  defendant  announced  that  it  was  prepared  to  prove  the 
authority.  It  seems  to  be  assumed  here  that  the  pjea  was  improperly 
overrulcui.    But  we  need  not  consider  tiiat  qaestnn^  beeaase,  immediate- 
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ly^  Upon  the  overraling  of  the  plea  plaintiff's  counsel  stated  in  open 
court  that: 

"Plaintiff  says  now,  if  tbera  Is  aucb  a  suit  pending  tlicre.  he  sow  elects  to 
proceed  ■vritik  this  suit  here." 

The  court  annouoced: 

"Let  the  record  show  he  stated  In  open  court  that  he  elected  to  prosecute 
this  suit,  and  dismiss  that  one." 


And  again : 

"Jjet  the  record  show  •  •  •  that  counsel  for  plaintiff  here  announced 
that  he  elected  to  proceed  with  this  case,  and  dismiss  the  case  In  Haywood 
county." 

We  think  "cdiatever  error  was  ctmunitted  by  the  dfverrulfng  of  Ae 
plea  was  cured.  It  is  the  settled  rale  in  Tennessee  that  a  plea  in 
abatemait  must  be  overruled,  where  the  fonner  suit  is  dismissed  after 
the  filing  of  the  plea.  Walker  v.  Vandiver,  133  Tenn.  423,  181  S.  W. 
310,  in  which  case  the  court  rejected  the  ruteof  ttie  common  law.  that  a 
plea  in  abatenaent  must  be  sustained,  if  true  at  the  time  it  was  fikd,  as 
opposed  "to  the  general  spirit  of  our  legislation,  which  seeks  to  have  all 
controversies  determined  upon  their  merits,  rather  than  upon  the  tech- 
nicalities of  the  formal  procedure  of  the  common  law."  In  Turner  v. 
I/umbrick,  19  Tenn.  (Meigs)  7-13,  cited  with  approval  in  Walker  v. 
Vandiver,  a  plea  of  a  former  suit  pending: in  a  court  held  by  other 
justices  of  the  peace  was  treated  as  in  effect  overruled  upon  the  plain- 
tiff's having  "elected,  of  record,  to  proceed  in  the  present  action;  and 
released  the  defendants  for  all  and  every  other  action  of  forcible  entry 
and  detainer,  except  the  present."  It  is  tn^ed,  however,  that  in  Walk- 
er V.  Vandiver  the  dismissal  had  actually  been  made  before  the  plea  in 
abatement  was  di^rased  of,  and  that  in  the  present  suit  such  dismissal 
has  never  been  entered  in  the  court  in  which  the  suit  was  pending.  The 
latter  fact  does  not  appear  by  the  record  in  this  court  However,  in 
Turner  v.  Lumbrick  the  only  proceeding  of  record  by  way  of  dismissal 
of  the  former  suit  was,  so  far  as  shown  by  the  opinion,  made  in  the 
second  suit.  In  any  eyent,  we  cannot  doubt  that  plaintiff  was,  by  the 
action  taken  in  the  cOurt  below,  forever  estopped  from  prosecuting 
the  former  suit.  It  is  not  to  be  presumed  that  defendant  would  experi- 
ence any  difficulty  in  procuring  such  dismissal  upon  bringing  to  the 
attention  of  the  state  court  the  record  of  the  proceeding  in  the  federal 
court.    As  said  in  Turner  v.  Lumbrick : 

"If  there  was  another  suit  pending  for  the  same  cause  at  action,  this 
release  iul£ht  have  been  ideaded  as  an  effectual  defense." 

The  statutory  lien  in  favor  of  the  attorneys  in  the  former  suit  was 
not  a  bar  to  the  action  had  below.  Tompkins  v.  Railroad,  .110  Tenn. 
157,  72  S.  W.  116,  61  1,.  R.  A.  340,  100  Am.  St.  Rep.  795.  Whether 
such .  attorneys  have  a  lien  upon  the  judgment  in  this  suit  we  are  not 
called  upon  to  determine. 
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[2,  8]  2.  The  Motion  to  Direct  Verdict.  Plaintiff  testified  that  there 
were  three  or  four  special  officers  upon  the  train,  and  that  while  plain- 
tiff was  standing  on  the  platform  of  the  car  just  before  the  train  left 
Mason,  one  of  mese  officers,  wearing  a  star,  ordered  him  to  get  off  the 
train,  and  in  spite  of  plaintiff's  assurance  that  he  had  a  ticket  for  Keel- 
ing again  ordered  plaintiff  off,  and  immediately  shoved  him  from  the 
train,  tlien  in  motion.  This  testimony  was  directly  corroborated  by  an- 
other passenger  on  the  same  train,  whose  destination  also  was  Keeling, 
who  testified  that  he  and  plaintiff  were  standing  togetho:  on  the  plat- 
form, when  the  officer  said  that  plaintiff  "didn't  belong  there,"  and  ask- 
€d  the  witness  if  plaintiff  was  not  to  get  off  at  that  place ;  that  the  wit- 
ness assured  the  officer  that  such  was  not  the  case,  and  that  both  had 
tickets  for  Keeling ;  that  the  officer  replied,  "No,  you  get  off  here  I 
know,"  and  accordingly  the  witness  jumped  from  the  moving  train,  ap- 
parently just  before  plaintiff  was  shoved  off.  This  testimony,  so  far  as 
concerns  the  conversation  between  plaintiff  and  the  officer  and  the 
shoving  of  plaintiff  from  the  train,  was  substantially  corroborated  by  a 
third  passenger. 

Defendant  urges  that  the  tmcontradicted  testimony  shows  that  the 
special  officers  had  or  undertone  to  perform  no  duties  on  the  train, 
except  to  assist  in  preserving  order;  that  it  is  uncontrovert^  that 
plaintiff,  when  ejected  from  the  train,  was  violating  no  rule  and  not 
misbehavii^,  and  that  the  conduct  of  the  ofiicer  was  thus  willful  and 
wanton,  wholly  without  the  scope  of  his  authority,  and  without  the 
knowledge  and  consent  of  any  of  defendant's  agents. 

Defendant's  liability  for  the  act  of  its  agent  depends  upon  whether 
the  latter  was  acting  within  the  general  scope  of  his  employment.  It  is 
not  necessary  to  Uability  that  the  acts  done  were  in  the  proper  perform- 
ance of  duty ;  nor  is  the  fact  that  the  act  was  an  abuse  of  authority 
enough  to  relieve  defendant  from  liability.  Shadoan  v.  C,  N.  O.  &  T. 
P.  Ry.  Co.  (C.  C.  A.  6)  220  Fed.  68,  72,  135  C.  C.  A.  636,  640.  As  said 
in  that  case  by  Judge  Warrington: 

"It  l8  a  ftLmlUar  doctrltte  that  the  cUtect  conaetmeoces  of  an  agODt's  acts, 
done  in  tbe  wrongful  exercise  of  his  autttority  and  in  tbe  course  of  bis  em- 
ployment, are  cbargeable  to  his  master." 

It  was  not  the  uncontradicted  testimony  that  the  officer's  duties  were 
limited  to  assisting  in  preserving  order  on  the  train ;  on  the  contrary, 
plaintiff  testified,  not  onl^  that  5ie  officer's  occupation  was  "following 
the  conductor  and  keeping  order  on  the  train,  no  loud  talking  and 
didn't  allow  any  fussing  or  fighting  tp  go  on,"  but,  as  is  evident  the 
meaning  of  his  testimony,  to  see  that  people  did  not  get  on  without  tick- 
ets ;  and  one  of  the  other  witnesses  referred  to  testified  that  the  officer 
in  question  had  "been  participating  in  assisting  people  off  the  train," 
and  that  he  threatened  to  stop  and  put  off  some  boys  whom  he  thought 
disorderly.  The  defendant  presented  no  testiniohy  whatever  respect- 
ing the  duties  of  the  special  officers,  except,  first,  that  one  of  the  officers 
sworn  by  defendant  gave,  on  cross-examination,  an  affirmative  answer 
to  the  questiofi,  "You  were  on  there  for  the  purpose  of  keeping  order, 
wasn't  you?"  and,  second,  that  the  train  conductor,  in  response  to  the 
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comfs  question,  '"Was  liere  any  nian  who  vfa.s  on  tbe  train,  except 
the  crew,  that  had  been  requested  to  help  keep  order,  and  see  that  quiet 
and  proper  conduct  was  maintained?"  answered,  "Yes,  sir;  that  is 
what  1}ieae  gentlemen  [meaning  the  c^Hcers]  were  carried  on  that 
train  for;"  and  again,  "I  am  ^ways  notified  by  the  company  as  to 
whom  to  carry." 

We  think  it  was  open  to  the  jury  to  find,  upon  the  record,  that  the 
special  officers  had  authority,  eiq^ress  or  implied,  to  eject  from  the 
train  diose  seeking  to  ride  without  tickets,  or  to  ride  after  their  place 
of  destination  was  reached,  and  that  the  officer  in  question  was.  claim- 
ing to  exercise  such  authority  in  this  case.  We  think  that  in  his  refusal 
to  direct  verdict  for  defendant  the  trial  judge  was  amply  supported  by 
the  decisions  of  this  court,  notably  in  Goodwin  v.  Traction  Co.,  175 
Fed.  61, 99  C.  C.  A.  661,  Lee  Line  Steamers  v.  Robinson,  218  Fed.  559, 
134  C.  C.  A.  287,  L.  R.  A.  1916C.  358,  and  Sbadoan  v.  C,  N.  O.  &  T. 
P.  Ry.  Co.,  supra. 

[4]  3.  Impeaching  Testimony.  Plaintiff  testified  that  the  officer 
who  ejected  him  was  not  in  uniform  (but  wore  a  star),  and  that  he  did 
not  remember  what  kind  of  a  hat  the  officer  wore  or  how  otherwise  he 
was  dressed.  He  was  not  sure  that  he  had  seen  the  officer  at  the  trial. 
Defendant  complains  of  the  exclusion  of  offered  testimony  of  state- 
ments by  plaintiff  that  the  officer  in  question  wore  a  Panama  hat.  The 
testimony  makes  it  fairly  certain  that  there  were  two,  and  probably 
three,  officers  in  defendant's  employ  on  the  train  besides  a  village  mar- 
shal, who,  although  a  passenger,  took  part  in  keeping  order.  The  mar- 
shal testified  that  he  wore  a  Panama  hat,  but  no  badge,  and  that  he 
neither  took  part  in  nor  knew  of  plaintiiFs  alleged  experience.  One 
other  officer  testified  that  he  did  not  .put  plaintiff  off,  nor  did  he  know 
of  such  occurrence.  Had  there  been  testimc»iy  that  none  of  the  officers 
other  than  the  marshal  wore  Pinama  hats,  the  offered  testimony  might 
have  had  some  relevancy.  But  while  defendant's  coimsel,  during  plam- 
tiff's  cross-examination,  announced  his  ability  to  make  such  proof,  it 
was  never  definitely  offered.  In  the  absence  of  such  testimony,  the 
proposed  evidence  of  impeaching  statements  was  too  remote  to  be  of 
value,  and  was  properly  rejected. 

[B]  4.  The  Measure  of  Damages.  Defendant  criticizes  the  admis- 
sion of  tables  showing  plaintiff's  life  expectancy,  together  with  the  in- 
struction that  in  estimating  damages  there  should  be  taken  into  account 
plaintiff's  "earning  capacity,  his  business,  and  his  expectancy  of  life." 
The  criticisms  are  not  well  founded.  Plaintiff,  who  was  colored,  was 
22  or  23  years  old  when  the  injuries  were  received,  and  the  undisputed 
testimony  is  that  he  was  previously  sound  in  health  and  strength,  and 
that  he  was  a  farmer  by  occupation.  It  is  undisputed  that  he  suffered 
a  compound  comminuted  fracture  of  the  femur,  resulting  in  a  shorten- 
ing of  the  leg  of  about  21^  inches,  that  at  the  time  of  the  trial  (a  year 
after  the  injury)  he  was  still  obliged  to  use  crutches,  because  of  the 
pain  caused  by  their  nonuse,  that  he  had  been  unable  to  do  any  work 
since  the  injury,  and  that  the  shortening  of  the  leg  was  permanent. 
There  was  no  testimony,  expressed  in  dollars,  of  plaintiff's  previous 
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earning  capacity,  or  of  its  proportionate  imp^rment'due  to  the  injury. 
The  record  does  not  suggest  that  the  lack  of  evidence  in  these  respecb 
was  called  to  the  trial  court's  attention,  eitiier  in  connection  with  the 
motion  for  directed  verdict,  or  by  request  to  charge,  or  on  motion  for 
new  trial;  but  we  think  the  average  jury  able  to  form,  without  direct 
testimony,  a  fairly  accurate  estimate  of  the  earning  capacity  of  a  farm- 
er of  plaintiff's  age,  health,  and  strength.  That  such  injury  to  the:  leg 
impairs  to  some  extent  the  earning  capacity  of  a  farmer  requires  no 
expert  testimony.  The  extent  of  such  impairment  is  necessarily  a  mat- 
ter of  estimate  only,  and  presuniably  a  jury  could  intdligently  deter- 
mine that  question  without  expert  testimony.  We  dte  in  the  margin 
several  decisions  more  or  less  analogous.^  Mortality  tables  have  been 
frequently,  and  properly,  admitted  in  cases  of  permanent  injury  not 
causing  death  or  total  disability.*  The  sire  of  the  verdict  ($4,000)  does 
not  indicate  that  the  jury  had  an  exa^ierated  idea  of  plaintiff's  loss  of 
earning  capacity. 

The  other  criticisms- of  the  proceedings  on  the  trial  we  find  it  un- 
necessary to  discuss.  We  have  considered  them  all,  and  find  nothing 
entitling  defendant  to  complain. 

The  judgment  of  die  District  Court  is  afifinned. 

1  Waters-Pierce  OU  Co.  v.  DeBelms,  212  V.  S.  168,  181,  2»  Sap.  Ct  270.  53 
L.  Ed.  453 ;  Moran  v.  Railway  Co.,  74  N.  H.  600,  69  MX.  884,  124  Am.  St  Bep. 
0»4,  19  L.  B.  A.  (N.  S.)  920 ;   B.  &  O.  S.  W.  By.  Co.  v.  Then.  159  lU.  535,  539, 
42  N.  E.  971 ;   Blrkett  v.  Knickerbocker  Ca,  110  N.  T.  604,  608,  18  N.  E.  108 
rt  Wortb,  etc..  By.  t.  Robertaon  (Tex.)  16  S.  W.  1098-1094,  14  L.  B.  A.  781 
ilQiray  v.  Ballway  Co.,  101  Mo.  236^  240,  13  S.  W.  817,  20  Am.  St.  Bep.  601 
Bosoikranz  t.  Bailway  Co..  108  Mo.  9.  16,  17,  18  S.  W.  890.  32  Am.  St.  Bep. 
588. 

»  See  Vlcksbupg,  etc.,  B.  B.  Co.  r.  Patnam,  118  U.  S.  645,  654,  7  Snp.  Ct  1, 
80  L.  Ed.  267;  Pierce  v.  Ballroad  Co.,  178  U.  S.  1,  10,  19  Sup.  Ct  836,  48  L. 
Ed.  601;  C.  As  O.  By.  Co.  t.  KeUy,  2£1  U.  8.  48S,  491,  86  Sun  Ot  630,  00  L. 
Ed.  1117 ;  Kinney  v.  Eolkerta,  84  Mich.  616,  624,  48  N.  W,  2S3 ;  Wllk  v.  Black, 
188  Mlcb.  478,  484,  164  N.  W.  661. 
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Williams  rt  aL  t.  pbovidhnt  ufb  &  trust  co.,  or  FHUJuxiir 

VHIA  «t  al.  . 

(Orenlt  Court  of  Appeals,  Fonrth  carcolb    May  M,  1917.) 
No.  1508. 

S.  QxnKTifto  Time  «i»l8— Srrr-^KiGHT  t6  Maintaiw. 

While  equity  has  JurlBdictlon  to  aet  aside  as  a  cloud  bpon  tltl^  a  con- 
veyance of  land  TDid  on  Ita  face,  such  a  salt  cannot  ibe  maintained  by 
remaindermen'  out.  of  pos^esalon,  whp  showed  no  Qiectal  or  exceptional 
.    occasion  for  Invoking  the  aid  of  eouity,  such  as  that  those  in, possession 
were  committing  waste. 

[Ed.  Mote.— For  other  cases,  see  Quieting  Title,  (%nt  Dig'.  Sl  94,  68.] 
2.  Qdietino  Trrm  «s9l6-rSuiT^Erout  ro  Maihtaiw.    ' 

,  Acts  Vf.  Va.  1916,  c.  75,  provides  in  silbsWTice  that  no  oonveyaneo  Of  real 
estate  4>y-  a  husband  and  wife  prior  to  February  21,  Ki91,  shall  l>e  held 
invalid  ..or  ip^fficftot  by  reason  of  any  teformallt^  or  omiBSton  la  the 
acknowledgment  before  a  quaUHed'otUcer,  i^hile  a  proviso  excepted  suits 
then  pending  and  any  suit  begun  within  one  year  after  the  passage  of 
the  act.  Long  prior  to  1891  a  married  woman,  to  whom  land  had  been 
conveyed,  executed  a  cooveyanos  of  the  same  in  conlonction  vrith  her  bos* 
baud;  bui:':ber  acknowledgment  was  not  sulflclent' vnder  the  then-«xlst- 
U>g  law,  and  the  d€)ed  carried  only  the  husband's  life  estate.  Bhortly  be- 
fore the  .expiration  of  tbe  year  allowed  In  the  act  of  1915,  such  wOmaA 
and  her  husband  conveyed  the  property  to  plaintiffs,,  who  thereupon  in- 
stituted suit  to  set  aside  the  original  conveyance  aK  a  ciloud  on  title.  MelA. 
that,  as  ttie  fun  consideration  of  the  lanA  had  been  paid,  the  fact  that 
the  act  of  1015  might  sabseqoently  bar  such  a  suit  is  no  ground  for  al- 
lowing the  maintenance  of  suo)i  action  during  the  lifetime  of  the  husband, 
whose  life  estate  passed  by  virtue  of  the  defective  conveyance,  for, 
though  the  earlier  decisions,  holding  such  conveyance  by  the  wlfte  invalid, 
might  constitute  a  role  of  property,  such  rule  was  changed' -by  the  above- 
dnentloned  act 

[Ed.  Note.— ITor  other  cases,  see  Quieting  TlUe,  Cent  Dig.  §$  6i,  65.] 
8.  Removal    or    Causes    «s>116 — Federal    Couma — ^Praotioe — ^Equitablk 
RjOHTS  Unoeb  State  Statutes^ 

Where  a  suit  to  cancel  a  deed  as  a  cloud  <m  title  is  removed  to  a  federal 

.    court,  the  federal  court  Is  bound  to  enforce' tte  equitable  rights  conferred 

by  a  state  statute  or  to  remand  tbi  cause ;   but  In  tbe  a()senoe  of  soch 

statute,  it  is  at  full  liberty  to  exefdse  ita  judgment,  uncontrolled  by  tbe 

decisions  of  state  tribunals. 

[Ed.  Note.— For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  {  240.] 

,  Appeal  from  the  Distiict  Court  of  the  United  States  for  the  South- 
em  District  of  West  Virginia,  at  Huntington;  Benjamin  F.  Keller, 
Judge. 

Suit  by  W.  .T.  Williams  and  others  against  the  Provident  Life  & 
Trust  Cmnpany  of  Philadelphia  and  others.  From  a  decree  dismissing 
the  bill,  complainants  appeal.   AiBrmed. 

Alfred  G.  Fox,  of  Bluefield,  W.  Va„  and  M.  O.  Utz,  of  Welch,  W. 
Va.  (Utz  &  Harmau,  of  Welch,  W.  Va.,  and  Sanders  &  Crockett,  of 
Bluefield,  W.  Va.,  on  the  brief),  for  appellants. 

Douglas  W.  Brown,  ,of  Htmtington,  W.  Va.  (Campbell,  Brown  & 
Davis,  of  Huntington,  W.  Va.,  on  the  brief),  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  SMITH,  District 
Judge. 

i  '.    I   I     .r .  ■  — ~ — — — — 
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KNAPP,  Circuit  Judge.  In  October,  1867,  George  Hatfield  and 
wife  coaveyed  tolvovieey  Hatfwldt 'the  wiff  .o^.Ander^n  Hatfield,  .a 
tract  of  land  of  about  100  acres  in  Logan  (now  Mingo)  county,  W. 
Va.  By  deed  of  December  29,  1874,  jQjvicey,. Hatfield, and  her  hus- 
band conveyed  the  land  to  Polly  Hatfield,  and  thereafter  it  passed  by 
various  mesne  conveyances  to  Stuart  Wood,  who  was  in  possession 
at  the  time  of  his- death  in  March,  19H.  Qn  May:  lO,  1915,  Lovicey 
Hatfield  and  her ;  husband  executed  another  deed  of  the  land  to  the 
plaintiffs,  W.  T.  Williams,  D.  D.  Hatfield,  and  Lake  Hatfield,  who 
shortly  thereaft6r  brought  this  su'Jt  against  the  heirs  and  legal  repre- 
sentatives of  Wood.-  Their  bill  of  complaint,  filed  in  the  state  coiu-t, 
alleges  in  substance  that  the  acknowledgment  of  Lovicey  Hatfield  to. 
the  deed  of  December,  1874,  to  Polly  Hatfiejd  was  a  nullity,  because 
it  did  not  comply  with  tbe^  requirements  of  .thei«(ajtute  of  West  Vir- 
ginia in  that  regard;  that  consequently  tiiis  deed  did  not  convey  the 
title  of  Lovicey  Hatfield  to  th6  land,  but  only  the  life  estate  of  her  hus- 
band ;  that  all  subsequent  grantees,"  including  the  defendants,  got 
merely  the  life  estate  of  Anderson  Hatfield,  th^  fee  remaining  in  his 
wife  for  the  reason  stated;  thatthcdeed  oi  May- 10,  i915r«xecuted  by 
Lovicey,  Hatfield  and  her  husband,  conveyed  the  fee  of  the  land  to 
plaintiffs,  subject  to  tjae  life  estate  of  Andersop  Hatfield  which  de- 
.fendants  acquired  under  the  will  of  Stuart  Wkkjo;  that  Lovicey  Hat- 
field and  Anderson  Hatfield  ate-  both  living,  and  tho-efore  plaintiffs 
are  not  now  entitled  to  possession;  that  defendants  claim  t6  own  the 
land  in  fee  simple,  although  the  deed  to  Polly  Hatfield,  under  whom 
they  hold,  was  ineffectual  to  pass  the  title  of  Lpvicey  'Hatfield,i  be- 
cause her  acknowledgment  of  the  same  was  wholly  invalid ;  and  that 
this  deed,  and  the  subsequent  deeds  under  which  defendants  claim, 
constitute  a  cloud  upon  plaintiffs'  title  which  a  coart  of  equity  should 
remove. 

On  the  ground  of  diverse  citizenship, the  cause  was  removed  to  the 
District  Court  for  the  Southern  District  of  West  Virginia,  and  that 
court  upon  hearing  sustained  defendatrts'  motion  u>  <nsmiss  the  bill, 
because  plaintiffs  were  not  in'  possession  of  the  l^nd,  or  entitled  to  its 
possession  during  the  lifetime  of  Anderson  Hatfield. 

[1]  Under  the  decisions  of  the  Supreme  Court  of  Appeals  of  West 
Virginia  it  may  be  assumed  that  the  deed  of  December,  1874,  did  not 
pass  the  legal  title  of-  Lovicey  Hatfield,  who  then  owned  the  land,  be- 
cause of  her  defective  and  invalid  acknowledgment,  McMullen  v. 
Eagan,  21  W.  Va.  233;  Laidley  v.  Knight,  23  \V,  Va.  735.  It  may 
also  be  assumed,  fliough  without  conceding  It  to  be  a  rule  of  property 
in  West  Virginia,  that  equity  has  jurisdiction  in  certain  cases  to  set 
aside  as  a  cloud  upon  title  a  conveyance  of  land  void  upon  its  face. 
Whitehoifee  v.  Jones,  60  W.  Va.  680,  55  S.  E.  780,  12  L.  R.  A.  (N. 
S.)  49;  Virginia  Coal  &  Ir6n  Co.  v.  Kelly,  $i  Va.  332,  24  S.  E.  1020. 
But  the  general  rule  is  well  settled  that  such  a  Stfit  can  be  maintained 
only  by  a  party  hi  iictual. possession,  for  the  reason  that  one  out  of 
•possesfiijQa  has  jordinarily .  a  Complete  ^md .  ad^uate  remedy  at  law. 
Whitehead  v.  Shattuck,  138  U.  S.  146,  11  Sup.  Ct  276,  34  L.  Ed.  873. 
The  plaintiffs,  there^ere;^  who  fidmit-the  rightful  possession  of  def end- 
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ants  daring. the  lifetime  of  Anderiibn" Hatfield,  cannot  have  present 
relief,  unless  they  show  some  special  or  excepribnal  dccasibn  for  in- 
(Tokin^  the  aid  of  equity.  Stuart  v.  Union  l*ac.  R.  Co.,  178  Fed.  753,' 
103  C.  C.  A.  89.  This,  it  seems  to  us,  they  wholty  failto  do.  On  the 
contrary,'  it  appears  from  the  bill  of  complaint  that  their  legal  remedy 
will  be  jtvailable'  upon  thtf  death  of  Hatfteld,  and  nothifig  is  sfet  up 
which  suggests  that  the  rights  they  may  then'aSsert  will  be  impaired  or 
Tessened,  or  they  be  otherwise  placed  at  disadvantage,  .by  anytiiine  that 
may  happen  during  the  continuance  of  the  life  estate.  It  is  not  alleged, 
for  examjile,  that  defendants  are  committing  waste,  or  dealing  with  the 
property  in'such  manner  as  to  depreciate  its  value,  or  taking  any  other 
action  which  will  be  injurious  to  Ae  remaindermen.  In:  Short,  the 
mere  fact  of  an  outstandirig  life  estate,  which,  is  all  the  pliintifFs  claim 
iq.  ;this  fa^e,  is  not  of  itself  a  sufficient  warrant  for  the  interposition 
of  a  federal  court  of  equity. 

[2],  The  real  contention  of  plaintiffs,  as  we  .'apprehend,  and  the 
only  one  that  needs  to  be  considered,  is  based  upon  an  juct  of  1j>e 
Legislature  of  West  Virginia,  passed  in  Ffebruary,  1915  (Acts  1915, 
9.  75),  a  little  less  than  a  year  before  this  suit  was  brought,  which  pro- 
vides in  substance  that  hd  conveyance  of  real  estate  by  husb^d  and 
wife,  prior  to  February  21,  1891,  shall  be  held  invalid  or  insufficient,  in 
law  or  in  equity  by  rfeason  of  any  informality  or  omission  in  the  ac-  • 
knowledgment  thereof  before  a  qualified  officer.'  A  proviso  excepts 
suits  flien  pending  and  "any  sflit  fliat  may  be  brought  within  one  year 
after  the  passage  of  this  act."      '      . 

The  defendants  argue  that  this  statute  applies  only  where  the  right 
to  sue  existed  at  the  time  or  accrued  within  the  year,  and  therefore 
does  not  affect  the  present  controversy,  because  the  plaindffs  had  no 
right  of  action,  legal  or  equitable,  when  this  suit  was  commenced.  It 
may  be  that  the  proviso  should  be  so  construed ;  but  we  pass  the  point 
without  opini6n,  in  order  to  decide  .thB  case  upon  the  assumption  that 
the  statute  dpes  apply,  that  it  will  operate  to  defeat  ai^  action  that  may 
be  brought  after  die  life  tenancy  expires,  and  that  consequently  the 
plaintiffs  will  be  wholly  without  remedy  if  this  suit  is  not  sustained. 

Assuming  that  result,  -we  are  fievertJieless  perstiaded,  that  the  bill 
should  be  cbsmissed  for- obvious  lack  of  equity.  It  is  not  alleged  that 
Mrs.  Hatfield  was  misled  or  deceived  in  any  way,  or  that  she  was  the 
victim  of  any  misrepresentation  or  overreaching.  Neither  is  it  al- 
leged that  she  did  not  unjdertake  and  intend  to  convey  hei"  entire  title 
and  interest  l^  the  deed  she  executed,  or  that  she  did  not  receive  full 
compensaticto  for  parting  with-  her  property.  <  Indeed,  it  is  not  ieven 
alleged  that'  she  did  not  m  fact  acknowledge  the  deed,  when  examined 
by  the  qiagistrate  apart  from  her  husband,  in  complete  and  exact  com- 
pliance with  the  statute,  but  merely  that  the  certificate  of  the  magistrate 
is  not  in  tlie  prescribed  form,  and  therefore  does  not  show  on  its  face 
a  valid  .acHnfewledgtnent.  •  Yet  sdlely  upon'  the  basis  of  this  defective 
certificate,  without  the  pretense  of  any  other  daim  of  right,  the  plain.'^ 
^fFs  herein,  Who  got  a  quitclaim  deed  from  the  Hatfields  for.  an  undis- 
clbs'ed  consideration  in  May,  1915,  just  as  the  enactment  oiE  the  pre- 
'vkms  Pcbniafywas  to.  take  effect,  ask  a  court-of  equity- to  decree  that 
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they  own  the  fee  of  this  land,  which  Mrs.  Hatfield  sold  in  good  faith 
and  was  paid  for  more  than  40  years  ago,  and  that  they  wiir  be  entitled 
to  its  possession  as  soon  as  her  husband  dies.  And  me  aid  of  equity 
is  sought  at  thiis  time,  when,  a  life  estate  prevents  an  action  at  law,  be- 
cause a  recent  statute  may, bar  such  an  action  when  the  life  estate 
comes  to  an  end,  although  the  statute  itself  declares  in  effect  that  suits 
like  this  shall  be  deemed  inequitable. .  We  are  constrained  to  reject  a 
plea  so  palpably  technical  and  unjust.  And  if  it  be  claimed  that  for- 
mer decisions  of  West  Virginia  courts  have  sust^ned  similar  suits, 
and  thereby  -  established  a  rule  of  property  which  this  court  should 
observe,  the  conclusive  answer  is  that,  the  statute  in  question  has 
changed  the  rule  and  annoimced  a  differKjt  public  policy. 

[3  J  This  also  meets  the  suggestion  that  die  bill  should  not  have  been 
dismissed  by  the  court  below,  but  remaqded  to  the  state  couft,  in  which 
the  suit  was  brought  It  is  concededlythc  duty  of  a  federal  court, 
in  a  case  like  this,  to  enforce  the  equitable  rights  conferred  by  a  state 
statute,  or  to  remand  "the  cause ;  but  in  the  absence  of  such  a  statute 
a  federal  court  of  equity  is  at  full  liberty  to  exercise  its  independent 
judgment  uncontrolled  by  the  decisions  of  state  tribunals.  ^Iathew^s 
Slate  Co.  V.  Mathews  (C.  C.)  148  Fed.  490;  Peters'  v.  Equitable  Ufe 
(C.  C.)  149  Fed.  290. 

There  is  no  occasion  to  extend  the  argument,  for  the  facts  allied 
in  the  bill  carry  their  own  comment.  The  mere  statement  of  the  case 
demonstrates  mat  it  is  devoid  of  merit,  and  fiiriiishes  ample  reason 
for  the  denial  of  equitable  relief.  Whether  an  action  at  law  can  be 
maintained  after  the  d^th  of  Anderson  I^atfield  we  are  fiot  called 
upon  to  decide. 

Affirmed. 


BALTIMORE  »  O.  S.  W.  It  OO.  ▼.  UNlTEa?  iffTATES. 

(Circuit  Court  of  Af>pedls,  SlxtK  (jlrcult '  iisu  18,  UttTj 

Nfl>.  890tt, 

1.  BaTLBOAM  «=»229 — EQiriPMKNT   Of  fBAlks— 'BAOUIta  ()aW  IOK  BbPAISS. 

Under  Aot  April  U,  IftlO,  «.  IBO,  S  4,  36  Stat.'  2S9  (Ooaao.  St.  191^.  i 
8821),  providing  tbat  any  carrier  subject  tbawto,  uslngy  haulioff,  or  per- 
niittiiig  to  be  used  or  hauled,  on  its  line,  any  car  subject  thereto,  and  not 
,  eaulpped  as  provided  thereby,  shall  be  liable  to  a  bpedfled  pMialty,  pro- 
vided that  where  any  car  shall  have  been  properly  equipped,  and  such 
equipment  shall  have  become  defetitive  or  Inaecace  while:'  such  car  was 
being  ased  by  audi  carrier  uikki  Ita  Upe  of  railiyjad-,  it  may  be  bauled 
from  the  place  where  ttie  equipment  was  first  discovered  to  be  defective 
or  Insecure  to  the  nearest  available  point  fbr  repairs,  if  such,  movement  is 
necessary  to  make  such  repairs,  the  fact  that  a  car  being  hauled  tor 
repain  is  hauled  in  connection  with  can  In  conuaiArcUl  iiM  does  not  take 
such  movement  o£  the  car  out  o£  the  proviso. 
[Bd.  Kote.— For  otber  oases,  see  BaUroeds.  Cent  Dig.  i  74SJ 

2,  STATVillS  4=9228 — OOKBTKncnOK — ^Pbovibob. 

The  general  rule  of  statutory  construction  is  that  a  proviso  carves 
special  exceptions  only  out  of  a  general  eaacting  dause,  and  tlu&t  those 

'«EBP»r  oUMi  caMVtM  Mm»ta»ta  i4>  K«Y.»lUM3BB  t«  kU  K»y)laialwr«a  DinM*  « Inisw 
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who  aet  up  any  such- exception  muot  establlali  It  as'belog  wltliln  tb«  words 
as  well  as  tbe  reason  thereof. 
[Ed.  Note. — For  otber  cases,  see  Statutes,  Cent  Dig.  (  810.1 

8.  Bailboadb  €=>229 — Gquifuknt  of  Trains — Haulino  Cabs  roB  Bepaibs. 

The  hauling  of  a  car  having  a  drawbar  of  less  than  the  standard 
height  to  a  point  where  such  defective  equipment  may  be  repaired  is  not 
within  the  proviso  of  Act  April  14,  1010,  8  ■*,  if  the  car  was  improperiy 
equipped  before  being  put  In  use;  the  proviso  only  applying  If  tbe  car 
was  pn^)erly  equipped  In  the  flist  tnstan<^  and  the  equipment  became 
defective  while  being  used. 

[Ed.  Note. — For  other  cases,  see  Hailroads,  Cent  Dig.  {  743.] 

4.  Bajlboads  4=>229 — EgniFVEirr  or  Tbains — Hattlino  Cabs  fob  Bepaibs — 
"Such  Cabbieb." 

The  hauling  of  a  car  having  a  drawbar  oH  less  than  tbe  standard  height 
to  a  point  where  It  can  be  repaired  Is  not  within  the  proviso  at  Act 
AiH-11  14,  1010,  i  4,  oiileBs  the  equipment  became  defective  while  being 
used  by  the  carrier  so  hauling  It,  and  the  proviso  does  not  apply  where  the 
carrier  hauling  It  received  the  car  from  a  connecting  carrier  with  fle- 
fectlve  equipment,  since  "such  carrier"  Is  not  neceesarily  to  be  re- 
ferred, according  to  strict  grammatical  constmctlon,  to  tbe  last  anteced- 
ent namely,  "any  common  carrier  subject  to  the  act,"  when  the  meao-' 
Ing  of  the  clause  would  thereby  be  Impaired,  but  plainly  relates  to  the 
carrier  hauling  the  defective  ear  for  repairs. 

[Ed.  Note.— For  other  cases,  see  Eallroads,  Cent  Dig.  i  743.] 

ff,  Bailboads  €=9229 — Connectiko  Cabbieb^ — DtrrT  to  Beceivk  Cabs. 

No  duty  rests  upon  a  carrier  to  accept  from  a  connecting  line  a  car 
equipped  ^  violation  of  Safety  Appliance  Act  March  2,  1893.  c.  199,  27 
Stat  631  (Comp.  St  1916,  {{  8600--S&12),  as  suppleraented  by  Act  April 
14,  1910. 

[Ed.  Note. — For  other  cases,  see  Ballroads,  Cent  Dig.  S  743.] 
8.  BAII.BOADS  «=>22a — Eqttifkent  of  Tbains — Haulu^o  Cabs  fob  Bepaibs. 
.Where. a  car  with  defective  equipment  Is  received  by  a  railroad  from,  a 
connecting  carrier  In  a  string  or  train  of  cars,  the  mere  incidental  han- 
dling of  such  car  by  tbe  receiving  carrier  refusing  to  accept  It,  In  sactt 
manner  as  may  be  necassaiy  to  dlsromiect  it  from  the  other  cars  for 
redelivery  to  tbe  connecting  c^rri^,  and  to  proceed  with  the  use  of  the 
other  cars,  is  not  a  hauling  of  such  defective  car  by  the  receiving  car- 
rier, which,  would  subject  it  to  the  penalties  of  Act  April  .14,  1910,  |  4. 

fEd;  Note. — For  other  cases,'  see  Railroads,  Gent  Dig.  |  748.] 

In  ErrOT  to  tiie  District  Court  of  the  United  States  for  tbe  West- 
em  Division  of  tbe  Sbutbem  District  of  Ohio ;  Howard  C.  Hollister, 
Judge. 

Action  for.  statutory  penalties  by  the  United  States  against  the  Bal- 
timore &  Ohio  Southwestern  Railroad  Company.  Ju^ment  ior  the 
United  States,  and  defendant  brings  error.    Affirmed. 

George  Hoadly,  of  Cmcinnati,-  Ohio,  for  plaintiff  in  error, 

Philip  J.  Doherty,  Sp.  Asst  U.  S.  Atty.,  of  Washington,  D.  C,  for 
the  United  States, 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
SANFORD,  District  Judge. 

SANFORD,  District  Judge.  This  action  was  brought  by  the  United 
States  to  recover  from  the  Railroad  Company  penalties  for  alleged 

4s»For  Qtber  cmm  m*  raai*  topic  A  KBY-NOHBBR  in  all  Ke7-Numb«p«a  Dlgeata  ft  InAttM 
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i  violations  of  tfie  Federal  Safety  Appliance  Acts.    The  defendant  an- 

j  swered  the  first  cause  of  action  alleged  in  the  petition.    A  demurrer 

I  to  this  answer  was  sustained ;  and,  the  defendant  not  desiring  to  plead 

further,  judgment  was  rendered  gainst  it  for  the  statutory  penalty, 

with  costs ;  which  judgment  it  now  seeks  to  review  under  its  writ  of 

error. 

The  single  question  presented  is  whether,  as  a  matter  of  law,  the 
answer  set  forth  a  valid  defense  to  the  cause  of  action  alleged. 

The  petition  alleged  that  the  defendant,  a  common  carrier  engaged 
in  interstate  commerce  by  railroad,  had,  on  November  11,  1915,  hauled 
over  its  line,  as  part  of  a  train  engaged  in  the  movement  of  interstate 
traffic,  a  freight  car  having  a  draw-bar  of  less  than  the  standard 
height. 

The  answer  alleged  that  the  defendant  received  this  car  on  its  line 
from  a  connecting  line  of  railroad ;  that  immediately  on  receipt  there- 
of, and  before  it  was  moved  or  hauled,  the  defendant's  inspectors  dis- 
covered it  to  be  defective ;  that  at  the  place  where  it  was  discovered 
to  be  defective  the  defendant  had  no  facilities  for  repairing,  and  it 
was  impossible  to  repair  it;  and  that  thereupon  the  defendant  hauled 
it  to  its  shop,  the  nearest  place  at  which  it  could  be  repaired;  and 
that  this  was  the  same  hauling  which  was  alleged  as  the  cause  of 
action. 

As  this  defective  car  was  not  being  hauled  alone,  but  in  a  train 
in  connection  wiA  cars  cwnmercially  used,  such*movement  of  the  car, 
though  for  the  purpose  of  repair  merely,  would  clearly  have  created 
absolute  liability  for  the  statutory  penalty  under  sections  5  and  6  of 
the  original  Safety  Appliance  Act  of  March  2,  1893,  c.  196,  27  St.  531 
(Comp.  St.  1916,  §§  8609,  8610),  as  amended  bv  section  1  of  the  Act  of 
March  2,  1903,  c.  976.  32  St  943  (Comp.  St.  1916,  §  8613).  See  Great 
Northern  Railway  v.  Otos,  239  U.  S.  349,  351,  36  Sup.  Ct  124,  60  I,. 
Ed.  322 ;  Southern  Railway  v.  Srtyder  (6th  Circ.)  187  Fed.  492,  497, 
109  C.  C.  A.  344;  Erie  Railroad  v.  United  States  (6th  Circ.)  240  Fed. 
29,  31 ;  and  Chesapeake  Railway  v.  United  States  (4th  Circ)  226  Fed. 
683,  686,  141  C.  C.  A.  439. 

The  defendant,  however,  contends  that  the  hauling  of  this  car  to  the 
nearest  available  repair  point  under  the  circumstances  set  forth  in 
its  answer,  brings  such  movement  within  the  proviso  of  section  4  of  the 
Supplemental  Act  of  April  14,  1910,  c.  160,  36  St.  298,  and  thereby 
relieves  it  from  liability. 

Section  4  of  this  Act,  which  supplements  the  Act  of  March  2, 
1893,  as  amended  by  the  Acts  of  April  1,  1896,  and  March  2,  1903, 
provides : 

"That  any  common  carrier  subject  to  tills  Act  nsins,  haaUng,  or  peir- 
mltting  to  be  used  or  bauled  on  Its  Uney  any  car  subjact  to  tbe  requirements 
of  tbis  Act  not  equipped  as  provided  lu  this  Act,  sball  be  liable  to  a  i>enalty 
of  one  hundred  dollars  for  each  and  every  such  violation:  •'  •  •  Provided, 
That  where  any  car  shall  have  been  properly  equipped,  as  provided  In  tlUs 
Act  and  the  other  Acts  mentioned  herein,  and  such  equipment  shall  bare 
become  defective  or  insecure  while  such  car  was  being  used  by  sudi  carrier 
upon  Us  line  of  railroad,  such  car  may  be  hauled  from  the  place  where  sucli 
.equipment  was  first  discovered  to  be  defective  or  Insecure  to  the  nearest 
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aroUable  polat'  where  such  car  cftn  be  repolied,  witbout  llablUty  fbr  the 
penalties  imposed  •  •  •  If  such  movement  Is  necessary  to  make  suCh  re- 
pairs and  such  repairs  can  not  be  made  except  at  such  repair  point ;  •  •  • 
and  nothing  in  this  proviso  shall  be  construed  to  permit  the  hauling  of  defec- 
tive cars  by  means  at  dhalns  Instead  of  dra'vr  bars,  in  revenue  trains  or  In 
association  with  other  cars  that  are  commerdally  xteeC.    •    •    •  " 

S'ection  5  of  this  supplemental  Act  further  provides: 

"niat  except  that,  within  the  limits  spedfled  in  the  preceding  section  of  this 
Act,  the  movement  of  a  car  with  defective  or  insecure  equipment  may  be  made 
without  incurring  the  penalty  provided  by  the  statutes,  but  shall  In  all  other 
respects  be  unlawful,  nothing  In  this  Act  shall  be  held  or  construed  to  re- 
lieve any  common  carrier"  fran  any  of  the  provisions,  liabilities  or  require- 
ments of  the  Act  of  1893,  as  amended  by  the  Acts  of  1896  and  1903;  "and. 
except  as  aforesaid,"  all  of  the  prdvlslons,  requirements  and  liabilities  of  said 
Act  of  1883,  as  so  amended,  "shall  apply  to  this  Act" 

[t]  The  fact  that  this  car  was  being  hauled  for  repair  in  connec- 
tion with  cars  in  commercial  use,  does  not,  as  heretofore  held  by 
this  court,  take  such  movement  out  of  the  proviso  of  the  Act  of  1910, 
if  otherwise  coming  within  its  terms.  Erie  Railroad  v.  United  States 
(6th  Circ.)  240  Fed.  supra,  at  page  32. 

[2]  We  are  of  opinion,  however,  that  the  movement  shown  in  the 
answer  is,  for  other  reasons,  not  within  the  terms  of  the  proviso.  The 
general  rule  of  statutory  construction  is  that  a  proviso  carves  special 
exceptions  only  out  of  a  general  enacting  clause ;  and  that  those  who 
set  up  any  such  exception  must  establish  it  as  being  within  the  words 
as  well  as  the  reason  thereof.  United  States  v.  Dickson,  15  Pet.  141, 
165,  10  L.  Ed.  689;  Ryan  v.  Carter.  93  U.  S.  78,  83,  23  L.  Ed.  807; 
Schlemmer  v.  Buffalo  Railway,  205  U.  S.  1,  10,  27  Sup,  Ct.  407,  51 
L.  Ed.  681;  United  States  v.  Trinity  Railway  (Stii  Circ.)  211  Fed, 
448,  453,  128  C.  C.  A.  120.  Thus  it  has  been  heW.that  as  the  proviso 
in  question  relates  in  terms  only  to  the  movement  of  a  car  for  repair 
after  it  has  been  discovered  to  be  defective,  it  does  not  relieve  the 
carrier  from  liability  for  hauling  a  defective  car  before  the  defect 
has  been  discovered.  Chicago  Railroad  v.  United  States  (8th  Circ.) 
211  Fed.  12,  IS,  127  C.  C.  A.  438;  United  States  v.  Trinity  Railway 
(5th  Circ.)  211  Fed.  supra,  at  page  452,  128  C.  C.  A.  120;  Chesapeake 
Railway  v.  United  States  (4th  Circ.)  226  Fed.  supra,  at  page  686,  141 
C.  C.  A.  439;  United  States  v.  Chesapeake  Railway  (D.  C.)  242  Fed. 
161,  per  Cochran,  J.,  Safety  Appliance  Decisions,  No.  2980.  Further- 
more, section  5  of  the  Act  of  1910  provides,  "with  unmistakable  itera- 
tion," that,  except  within  the  limits  specified  in  section  4,  the  move- 
ment of  a  car  with  defective  equipment  "shall  in  all  other  respects 
be  unlawful."  See  Great  Northern  Railway  v.  Otos,  239  U.  S.  supra, 
at  page  352,  36  S'up.  Ct.  124,  60  L.  Ed.  322. 

The  defendant's  answer  does  not  bring  the  movement  of  the  car  in 
question  within  the  exception  contained  in  the  proviso  of  section  4  of 
the  Act  of  1910,  in  two  respects: 

[3]  1.  It  does  not  aver  that  the  car  had  been  properly  equipped 
with  a  standard  draw-bar  in  the  first  instance,  and  that  such  equip- 
ment had  become  defective  while  being  used ;  and  for  aught  that  ap- 
pears, the  car  may  have  been  improperly  equipped  with  a  defective 
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draw-bar  before  being  put  in  use.  Plainly,  however,  under  the  specific 
language  of  the  proviso,  the  privilege  of  hauling  a  defective  car  for 
repairs  is  only  granted  when  the  car  had,  in  the  first  instance,  been 
properly  equipped  and  thereafter  became  defective  while  being  used. 
United  States  v.  Trinity  Railway  (5th  Circ.)  211  Fed.  supra,  at  page 
452.  128  C.  C.  A.  120. 

[4]  2.  The  answer  does  not  aver  that  the  equipment  of  the  car 
had  become  defective  while  it  was  being  used  by  the  defendant  upon 
its  line  of  road ;  and,  on  the  contrary,  it  is  reasonably  inferable  from 
the  answer  that,  even  if  it  had  been  previously  properly  equipped,  it 
had  become  defective  before  being  delivered  to  the  defendant  by  the 
connecting  line  of  railroad,  since  it  is  averred  that  it  was  discovered  to 
be  defective  immediately  upon  its  receipt  from  such  connecting  line 
of  railroad  and  before  it  had  been  used  or  hauled  by  the  defend- 
ant. 

Section  4  of  the  Act  of  1910  provides,  as  above  shown,  that  any 
common  carrier  subject  to  the  Act,  using  or  hauling  any  car  sub- 
ject to  its  requirements,  not  equipped  as  provided,  shall  be  liable  to  a 
penalty ;  provided,  that  where  any  car  shall  have  been  properly  equip- 
ped, as  provided,  "and  such  equipment  shall  become  defective  or  in- 
secure while  such  car  was  being  used  by  such  carrier  upon  its  line  of 
railroad,"  such  car  may  be  hauled  for  repairs  from  the  place  where 
such  equipment  was  first  discovered  to  be  defective  to  the  nearest  avail- 
able repair  point,  without  penalty. 

We  are  of  opinion  that  the  necessary  effect  of  the  clause,  "and  such 
equipm^it  shall  have  become  defective  or  insecure  while  such  car  is 
being  used  by  such  carrier  upon  its  line  of  railroad,"  as  used  in  this 
proviso,  is  to  limit  the  right  of  hauling  a  defective  car  for  repairs, 
without  penalty,  to  the  carrier  upon  whose  line  of  railroad  the  car 
was  being  used  when  the  equipment  became  defective.  This  was  the 
construction  given  in  United  States  v.  Trinity  Railroad  (5th  Circ.)  211 
Fed.  supra,  at  page  452,  128  C.  C.  A.  120,  in  which  it  was  incidentally 
said  that  the  defendant  could  not  brin^  itself  under  the  proviso  unless 
the  evidence  showed,  among  other  thmgs,  that  the  car  "became  de- 
fective while  being  used  on  the  line  of  railroad  of  defendant."  And 
in  this  connection  it  is  to  be  noted  that  in  Erie  Railroad  v.  United 
States  (6th  Circ.)  240  Fed.  supra,  at  page  30,  it  was  specififcally  pointed 
out,  in  a  foot-note  to  the  opinion,  that  the  record  "did  not  require  the 
conclusion  that  the  cars  had  become  defective  before  they  came  to  be 
used  by  defendant  on  its  line."  The  relative  phrase  "such  carrier," 
as  used  in  this  clause,  is  not  necessarily  to  be  referred,  as  the  defend- 
ant insists,  according  to  strict  grammatical  construction,  to  the  last 
antecedent,  namely,  any  common  carrier  subject  to  the  Act,  when  the 
meaning  of  the  clause  would  thereby  be  impaired.  Summerman  v. 
Knowles,  33  N.  J.  Law,  202,  205.  And  when  Ais  phrase  is  read  in 
the  light  of  the  entire  context,  we  are  of  opinion  that  it  plainly  relates 
to  the  carrier  hauling  the  defective  car  for  repairs;  and  that  hence, 
under  the  express  limitation  contained  in  this  clause,  a  defective  car 
can  not  be  hauled  for  repairs,  without  liability  for  the  statutory  pen- 
alty, except  by  the  carrier  upon  whose  line  it  became  defective  while 
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being  used.  This  construction  16  not  only  required  by  the  .language 
of  the  proviso,  but  is  in  strict  harmony  with  the  reason  and  purpose 
of  the  Safety  Appliance  Acts,  and  the  iiitenti<Mi  of  Congress,  emphat- 
ically expressed  in  section  5  of  the  Act,  that  all  movements  of  defec- 
tive cars  not  specified  in  the  proviso  of  section  4  shall  be  unlawful. 
The  effect  of  such  construction  is  undoubtedly  to  prohibit  a  carrier 
from  hauling  for  repairs  over  its  own  line  a  defective  car  which  has 
been  delivered  by  a  connecting  carrier  in  interchange;  and  to  avoid 
liability  for  hauling  on  its  own  lines  a  defective  car  thus  received,  it 
becomes  neoessary,  as  a  practical  matter,  for  a  carrier  to  which  a  car 
subject  to  the  provisions  of  the  Safety  Appliance  Act  has  been  deliv- 
ered by  a  connecting  carrier,  to  inspect  it  at  the  interchange  point 
before  accepting  it,  and  if  found  to  be  defective,  to  refuse  to  accept 
it  from  the  connecting  carrier  or  to  use  or  haul  it  upon  its  own  line 
for  the  purpose  of  repairs  or  otherwise.  Such  construction,  empha- 
sizing the  necessity  for  vigilant  examination  of  cars  at  interchange 
points  and  placing  the  responsibility  for  repairs  upon  the  carrier  upon 
whose  line  they  became  defective,  is,  as  we  view  it,  in  its  tendency 
to  prevent  the  interchange  of  defective  cars,  in  direct  furtherance  of  the 
remedial  and  humanitarian  purposes  of  the  Safety  Appliance  Acts. 

Pennsylvania  Co.  v.  United  States  (6th  Circ.)  241  Fed.  824, C.  C. 

A.  — ,  May  8, 1917 ;  Gray  v.  Louisville  Railroad  (D.  C.)  197  Fed.  874, 
876. 

[5]  We  find  nothing  either  in  the  Safety  Appliance  Acts  or  in  any 
rule  of  the  common  law,  which  requires  a  carrier  to  accept  from 
a  connecting  line  a  car  equipped  in  violation  of  the  Safety  Appliance 
Act ;  and  we  are  of  opinion  that  it  is  both  the  right  -and  duty  of  a 
carrier  to  refuse  to  accept  such  defective  car  in  intM"change  when 
such  acceptance  would  necessarily  involve  its  own  use  of  such  car  in 
violation  of  these  Acts.  Clearly  no  contrary  inference  can  be  drawn, 
by  necessary  implication  from  the  provision  of  section  3  of  the  Act  of 
March  2,  1893,  authorizing  a  carrier  to  refuse  to  receive  from  a  con- 
necting line  cars  not  equipped  sufficiently  with  such  power  or  hand 
brakes  as  would  work  With  the  brakes  in  use  on  its  own  cars ;  this  be- 
ing a  right  which  the  carrier  would  not  otherwise  have  had,  as  the  Act 
did  not  prohibit  ipso  facto  the  use  of  such  cars,  but  merely  the  running 
of  a  train  not  containing  a  sufficient  number  of  cars  equipped  with 
power  or  train  brakes  to  enable  the  engineer  to  control  its  speed. 

[I]  We  add  that,  in  our  opinion,  in  case  a  defective  car  is  received 
from  a  connecting  carrier  in  a  string  or  train  of  cars,  the  mere  inci- 
dental handling  of  such  car  by  the  receiving  carrier,  refusing  to  ac- 
cept it,  in  such  manner  as  may  be  necessary  to  disconnect  it  from  the 
other  cars  for  redelivery  to  the  connecting  carrier  and  to  proceed 
with  the  use  of  the  other  cars,  would  not  be  a  use  or  hauling  of  such 
defective  car  by  the  receiving  carrier  which  would  subject  it  to  the 
penalties  of  the  Act ;  such  incidental  handling  of  the  car  not  being  in 
contravention  of  the  purposes  of  the  Act,  but  a  necessary  step  in  fur- 
therance thereof. 

For  these  reasons,  as  the  defendant's  answer  did  not  aver  that  the 

'  in  question  had  been  properly  equipped  in  the  first  instance  and  had 
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become  defective  while  in  use  on  the  defendant's  line  of  railroad, 
we  conclude  that  it  did  not  state  a  valid  defense  to  the  first  cause  of 
action  alleged  in  the  petition;  that  hence  the  court  below  properly 
sustained  3ie  demurrer  thereto  and  rendered  judgment  against  the 
defendant  upon  such  cause  of  action;  and  its  judgment  will  accord- 
ingly  be  affirmed. 


WINSLOW  V.  8TAAB  et  aL 
(Circuit  Conrt  of  Appeals,  Second  C^rcait.    April  10,  1917.) 
No.  171. 

1.  JcDOMENT  «=3341 — SxTrms  Abide — ^Authobitt  Dukino  xhb  Taui. 

As  a  general  rule,  all  lodgments  ot  other  orders- of  courts  are  and« 
the  control  of  the  conrt  which  pronounces  them  during  the  term  at 
which  they  are  rendered  or  entered  of  record,  and  during  that  period  may 
be  set  aside,  vacated,  modified,  or  annulled  by  that  court. 

[Bd.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  %  667.] 

2.  JVTDOMBNT    «=9342(1) — SBTTINO    ASIDB — AUTHOBITT    ATTEB   TEBU. 

It  is  the  general  rule  that  after  the  term  has  expired  all  final  Judg- 
ments and  decrees  pass  beyond  the  control  of  the  court,  unless  stepe  were 
taken  during  the  term  to  set  aside,  modify  or  correct  them. 

[Eld.  Note. — £\>r  other  cases,  see  Judgment,  C^t  Dig.  |  668.] 

3.  Eqditt  ^s»4.30(1) — Vacatiko  Decbees — Poweb  or-Couier. 

As  a  general  role,  the  control  of  a  court  of  equity  over  its  decrees 
continues  throughout  the  term  at  which  they  are  entered;  but  after 
the  expiration  of  the  term  no  power  ordinarily  exists  to  make  a  suD- 
Btantlal  change,  except  by  a  bill  of  review. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  tHg.  If  1064-lOiO,  1047.] 

4.  Equitt  «=5430(1) — Vacatimo  Dbcbees — ^PoWEB  or  CotTBT. 

Where,  In  a  suit  to  set  aside  two  alleged  fraudulent  conveyances  by  a 
bankrupt,  a  decree  was  entered  dismissing  tlie  bill  as  to  the  earlier  con- 
veyance on  defendant's  representation  that  the  equity  In  the  property 
covered  by  the  subsequent  conveyance,  at  the  time  of  the  first  conveyance, 
was  suffldent  to  pay  the  -then  existing  creditors,  of  the  bankrupt,  and 
thereafter  defendant's  counsel  moved  to  set  aside  a  decree  £or  plalntUf 
as  to  the  second  conveyance  on  the  ground  that  title  to  the  property  was 
In  the  benkrapt  and  his  wife  as  tenants  by  the  entirety,  the  court  bad 
authority  to  set  aside  the  decree  dismissing  the  bill  as  to  the  first  con- 
veyance though  the  term  at  which  it  was  entiered  had  expired,  aa  It  was 
obtained  by  misrepresentation. 

[Ed.  Note.— For  other  cases,  see  Bgulty,  Gent.  Dig.  Sf  10S4-1O4O,  1(M7.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  Francis  A  Winslow,  as  trustee  in  bankruptcy  of  Frederick 
Staab  against  Amy  T.  Staab  and  others.  From  an  order  (233  Fed.  305) 
setting  aside  two  decrees  and  ordering  new  trials,  the  defendant  named 
appeals.     Affirmed. 

The  facts  are  as  follows:  On  May  15,  1913,  Frederick  H.  Staab,  a  resident 
of  the  city  of  Mt  Vernon,  In  the  state  of  New  York,  transferred  to  his  daugh- 
ter, Amy  T.  Staab,  a  piece  of  real  estate  ^tuate  on  Cottage  avenue  In  Mt. 
Vernon,  which  for  convenience  hereinafter  Is  referred  to  as  the  "home  prop- 
erty."   In  July  of  the  same  year  Staab  transferred  to  another  daughter  Efile 
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O.  Staab,  property  situate  on  South  Fourth  avenue  In  Mt.  VemoD,  and  whldi 
for  convenience  hereinafter  Is  referred  to  as  the  "business  property."  In  the 
year  following,  In  June,  1014,  Staab  was  duly  adjudicated  a  bankrupt  la  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New  Tork. 

After  the  first  meeting  of  creditors  had  been  called  and  the  trustee  elected,  a 
blU  In  equity  was  filed  In  the  District  Court  for  thp  Southern  District  of  New 
York,  for  the  purpose  of  setting  aside  and  declaring  fraudulent  as  against 
creditors  the  transfers  of  the  properties  to  which  reference  has  heretofore 
been  made.  The  two  actions  were  tried  as  one.  The  defendants  offered  no 
evidence,  but  rested  upon  the  testimony  and  exhibits  presented  by  the 
trustee.  The  bill,  which  sought  to  set  aside  the  transfer  of  the  home  property 
to  Amy  T.  Staab,  was  dismissed,  for  the  sole  reason  that  It  wa^  represeuted 
that  there  was  sufficient  equity  In  the  business  property  existing  at  the  time 
the  home  property  was  transferred  to  pay  the  then  existing  creditors  of  the 
bankrupt,  and  a  decree  dismissing  the  bill  was  entered  on  December  29,  1915. 
As  respects  the  bill  relating  to  the  business  property  the  District  Judge  re- 
served his  opinion  until  March  29,  1916.  In  the  opinion  which  he  then  filed 
he  concluded  that  the  conveyance  was  In  fact  fraudulently  made,  without 
adequate  consideration,  and  should  be  set  aside  as  prayed,  and  a  decree  to 
that  effect  was  accordingly  entered. 

The  solicitor  for  the  appellant  then  moved  for  an  order  setting  aside  this 
diecree  for  the  reason,  as  he  alleged,  that  he  had  then  learned  for  the  first 
time  that  the  title  to  the  business  property  was  In  the  bankrupt  and  his  wife, 
Tbosnelda  Staab,  as  tenants  by  the  entirety,  and  not  in  the  bankrupt  as 
owner  In  fee.  This  fact  It  was  claimed  the  solicitor  and  his  clients  bad  sud- 
denly discovered  a  few  days  before  the  making  of  the  motion,  five  months 
after  the  conclusion  of  the  trial,  which  had  ended  on  November,  1915.  When 
this  motion  was  heard,  the  counsel  for  the  trustee  i)oiDted  out  that,  Inasmucn 
as  both  of  these  actions  were  tried  as  one,  and  Inasmuch  as  the  sole  reason,  for 
dismissing  the  complaint  in  regard  to  the  home  property  was  based  upon  the 
ttust  that  It  was  represented  to  the  judge  by  the  solicitor  for  the  bankrupt  and 
his  daughters  that  there  was  snffldent  equity  In  the  business  property  to  pay 
the  then  existing  creditors,  and  that  as  It  suddenly  appeared  now  that  this 
was  not  the  fact,  If  the  decree  was  to  bi  set  aside  as  to  the  business  property, 
Justice  required  that  the  decree  should  also  be  set  aside  which  dismissed  the 
bill  as  to  the  home  property. 

The  District  Judge  acquiesced  In  the  above  view,  and  set  aside  the  two 
decrees,  and  ordered  new  trials.    From  this  Amy  T.  Staab  has  appealed. 

Milo  J.  White,  of  Mt.  Vernon,  N.  Y.,  for  appellant. 
Yankauer  &  Davidson,  of  New  York  City  (I.  Maurice  Wormser,  of 
New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

.ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  presented  is  whether  a  court  of  equity  has  the  power  to  set 
aside  a  decree  after  the  term  has  expired,  where  the  decree  was  ob- 
tained by  a  misrepresentation  made  to  the  court  at  the  time  the  decree 
was  obtained.  In  this  case  the  trial  judge  has  set  aside  a  decree  after 
the  expiration  of  the  term  and  has  ordered  a  new  trial. 

[1,2]  The  general  rule  is  undoubted.  It  is  that  all  judgments,  de- 
crees, or  other  orders  of  courts  are  under  the  control  of  the  court 
which  pronotmces  them  during  the  term  at  which  they  are  rendered  or 
entered  of  record,  and  during  that  period  they  may  be  set  aside,  vacat- 
ed, modified,  or  annulled  by  that  court.  But  after  the  term  has  ex- 
pired all  final  judgments  and  decrees  pass  beyond  its  control,  unless 
steps  were  taken  during  the  term  to  set  aside,  modify,  or  correct  them. 
If  errors  exist,  they  must  then  be  corrected  by  writ  of  error  or  appeal 


Digitized  by 


Google 


428  242  riODBBAL  bbpobtbb 

in  a  court  authorized  by  law  to  review  the  decision.  Bronson  v.  Schul- 
ten.  104  U.  S.  410,  26  L.  Ed.  797;  Phillips  v.  Negley,  117  U.  S.  665. 
6  Sup.  Ct.  901,  29  L.  Ed.  1013  (1886).  There  are  certam  exceptions 
to  the  general  rule.  These  are  pointed  out  in  an  opinion  by  Mr.  Jus- 
tice Hughes  in  United  States  v.  Mayer,  235  U.  S.  55,  35  Sup.  Ct.  16, 
59  L.  Ed.  129  (1914).  In  that  opinion  the  court  confined  its  attention 
to  the  power  of  courts  of  common  law  to  alter  or  set  aside  a  final  judg- 
ment after  the  term,  stating  that  "we  are  not  here  concerned  with  the 
special  grounds  upon  which  courts  of  equity  afford  relief." 

[3]  But  we  are  now  concerned  with  tiie  powers  of  a  court  of  equity 
over  decrees,  and  the  general  rule  in  such  cases  is  that  the  control  of 
the  court  over  its  decrees  continues  throughout  the  term  at  which  they 
are  entered.  Henderson  v.  Carbondale  Coal,  etc.,  Co.,  140  U.  S.  25,  11 
Sup.  Ct.  691,  35  L.  Ed.  332  (1891);  Doss  v.  Tyack.  14  How.  (55 
U.  S.)  297,  14  L.  Ed.  428  (1852).  But  after  the  expiration  of  the 
term  no  power  ordinarily  exists  in  the  court  to  make  a  substantial 
change,  except  by  bill  of  review.  Cameron  v.  McRoberts,  3  Wheat. 
591,  4  L.  Ed.  467  (1818) ;  State  v.  Bank  of  Commerce,  96  Tenn.  591, 
36  S.  W.  719.  The  technical  rule  of  the  English  courts  is  that  it  is 
the  enrollment  of  the  decree  which  places  it  beyond  the  control  of  the 
court.  Daniell's  Chancery  Practice,  682.  This,  however,  is  usually 
worked  out  by  treating  the  decree  as  enrolled  at  the  end  of  the  term. 
See  16  Cyc.  474.  After  enrollment  it  has  been  held  that  a  decree  can 
be  amended  to  insert  matter  inadvertently  omitted.  Jarman  v  Wiswall, 
24  N.  J.  Eq.  68;  Sprague  v.  Jones,  9  Paige  (N.  Y.)  395;  OUver  Finnic 
Grocery  Co.  v.  Bodenheimer,  77  Miss.  415,  27  South.  613.  And  so  it 
has  been  held  that  the  enrollment  itself  may  be  vacated  for  irregularity 
in  obtaining  it.  Barry  v.  Barry,  1  Md.  Ch.  20;  Pickett  v.  Lc^gon,  5 
Vesey,  Jr.,  702.  It  has  been  held  that  a  decree  may  be  amended  after 
enrollment  and  may  be  vacated  by  consent.  Allen  v.  Allen,  48  S.  C. 
566,  26  S.  E.  786.  And  it  has  also  been  decided  that  it  may  be  vacated 
for  false  representation  in  inducing  tiie  judge  to  sign  it  tJ.  S.  ex  rel. 
Fisher  v.  Williams,  67  Fed.  384,  14  C.  C.  A.  440  (1895).  In  U.  S.  ex 
rel.  Fisher  v.  Williams  the  Circuit  Court  of  Appeals  in  the  Eighth  Cir- 
cuit held  that  a  federal  Circuit  Court  had  power  to  set  aside  after  as 
well  as  before  the  end  of  the  term  a  final  decree  which  the  judge  had 
been  induced  to  enter  by  false  representations  as  to  its  character  and 
which  he  did  not  intend  to  enter.    The  court  in  that  case  said : 

"It  may  be  conceded  tbat  If  the  decree  bad  been  expressed  in  terms  wblcb 
were  known  to  tbe  Judge  wben  he  entered  It,  and  he  had  merely  misconceived 
the  Import  or  legal  effect  of  the  language  employed,  then  the  mistake  would 
have  been  one  of  law — an  error  of  Judgment— audi  as  no  court  can  correct, 
on  a  mere  moUoh,  after  the  lapse  of  tbe  term,  by  modifying  tbe  erroneous 
Judgment,  or  by  setting  tbe  same  aside.  But  sncb  was  not  tbe  case.  Tbe 
respondent  did  not  read  the  proposed  decree.  He  relied  on  the  statement  of 
counsel  who  had  prepared  It  that  it  was  an  Interlocutory  order,  and  on  that 
representation  it  was  allowed  to  be  spread  upon  the  records  of  the  court, 
"nie  Judge  acted  under  a  mistake  of  fact;  bis  Judgment  was  not  invoked,  and 
was  not  exercised,  with  restiect  to  any  of  the  terms  oc  provisions  of  tbe 
alleged  decree,  and  for  that  reason  it  was  not,  in  any  proper  sense,  a  Jndidal 
act  We  think,  therefore,  that  on  the  state  of  facts  disclosed  by  tbe  return 
the  respondent  did  not  exceed  his  powers  in  vacating  tbe  final  decree  at  tbe 
October  term,  IMS,  wben  bis  attffiitioo  was  called  to  tbe  cbaratter  of  that 
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decree.  We'are  of  tbe  opinion  that  wheh,  by  a  mlstA^e  of  ttie  JndgWt  In- 
duced by  erroneous  statements  of  counsel,  a  decree  bas  been  entered  of  record, 
which  the  Judge  did  not  examine  or  approve,  and  did  intend  to  enter,  sncn 
decree  may  be  set  aside,  on  motion,  after  as  well  as'before  the  expiration  of 
the  term.  'We  can  conceive  of  no  reason  why  tbe  parties  to  a  salt,  or  tne 
court,  for  that  matter,  sboTild  be  botind  to  any  grreater  extent  ky  a  decree  of 
that  kind  than  by  a  judgment  or  de«ree  erroneouBly  enteiM  In  conMeqiience 
of  a  mistake  of  the  clerk  as  to  the  diaracter  of  a  jodgment  dlrectfid  to  be 
entered.  In  both  cases  the  rec(Hd  Is  affected  vrith  the  same  vloe/  tn  that  It  to 
made  to  bear  witness  to  judicial  action  that  was  never  In  fact  taken.  It  is 
well  settled  that  the  record  of  a  court  may  be  corrected  at  any  time,  from 
memoranda  made  by  the  judge,  or  even  by  tlie  personal  recollection  of  tbe 
judge,  wheb,  through  a  misprision  of  the  clerk.  It  ftdls  to  speak  the  truth,  op 
to  speak  the  whole  truth.  Bank  t.  Perry  (decided  by  this  court  at  the 
present  term)  66  Fed.  98^  (14  O.  C.  A.  278].  And  we  are  not  aware  Of  any 
substantial  reason  wby  the  same  rule  stabuld  not  be  applied  to  the  correctioD 
of  errors  tn  a  record  that  were  occasioned  by  a  mistake  of  the  court  or  judge, 
when  they  are  of  tbe  character  described  In  the  case  at  bar.  We  are  unwill- 
ing to  concede  that  a  litigant  must  resort  to  an  original  btlt,  or  to  a  btU  of 
review,  for  the  puri)ose  of  avoiding  a  decree  which  a  court  was  Induced  to 
spread  of  record  on  the  last  day  of  the  term,  without  reading  it,  by  reason  ot 
an  erroneous  statement  made  by  counsel  as  to  tbe  character  of  the  decreet" 

In  the  instant  case  the  judge  knew  the  contents  of  the  decree  he  sign- 
ed and  the  legal  effect  of  the  language  employed.  But  he  was  induced 
to  sign  it  by  a  misrepresentation  of  fact  made  to  him  by  counsel,  and 
if  the  fact  had  not  been  so  represented  he  would  never  have  entered  the 
decree.  We  cannot  see  why  he  should  be  bound  by  such  a  decree  to 
any  greater  extent  than  he  would  have  been  bound  if  the  contents  of 
the  decree  had  bpen  misrepresented  to  him. 

The  case  of  White  v.  Tommey,  4  H.L.  C.  313,  decided  in  the  House 
of  Lords  in  1853  throws  light  upon  the  question  now  under  considera- 
tion. The  facts  were  as  follows :  A  decree  in  chancery  was  enrolled  in 
1835,  and  a  petition  for  leave  to  appeal  against  it  was  presented  in 
1839  and  refused;  the  time  for  appealing  having  expired.  A  bill  of 
review  was  filed  in  1844,  and  a  demurrer  to  that  bill  was  allowed.  The 
order  allowing  the  demurrer  was  appealed  against  in  1846  and  the  ap- 

feal  dismissed.  In  1847  there  was  a  general  dismissal  of  the  appeal, 
n  1848  there  was  a  petition  to  appeal  against  the  original  decree  and 
in  the  petition  it  was  stated  "that  it  appeared  by  the  order  of  July,  1847, 
that  the  decree  of  January,  1835,  had  not  been  complained  of,  and 
therefore  that  their  lordships  had  not  made  any  declaration  with  re- 
spect to  it,"  and  that'  the  said  decree  had  never  been  adjudicated  upon 
by  their  lordships.  Accordingly  leave  was  pven  to  include  in  the  ap- 
peal the  decree  of  1835.  The  appeal  was  heard  ex  parte,  and  in  June, 
1850,  the  decree  was  reversed.  The  House  of  Lords  held  that,  as  this 
revetsal  had  been  obtained  by  suppression  and  misref>resentation,  the 
order  should  be  discharged  which  gave  leave  to  appeal  against  iht  de- 
tree  of  1835  and  the  order  which  had  reversed  that  decree.  The  Lord 
Chancellor,  after  stating  the  facts,  said : 

'^ow  comes  the  important  question — what  ought  your  lordships  to  do  In 
this  state  of  things?  It  was  pressed  very  strongly  on  the  part  of  Tommey  by 
his  counsel,  that  your  lordships  in  truth  have  no  jurisdiction,  that  after  a  mat- 
ter has  once  been  heard  and  adjudicated  upon  In  this  ultimate  court  of  appeal, 
there  is  an  end  of  it,  that  there  must  be  an  end  somewhere,  and  that  If  It 
can  be  said  that  the  trustees  can  be  beard  now  to  come,  and  call  In  question 
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tbe  ilecree  of  1850,  vih&t  Is  to  prevent  'Mri  Tomro«;y  aoTniDg.afterwards,  In 
I860,  and  praying  your  lordsblps  to  reconsider  It  afiain,  and  so  toties  quotles 
to  tbe  v«ry  end  of  time!  Xbat  la  undouMedly  an  argument  entitled  to  tae 
greatest  weight.  •  •  •  Several  authorities  were  referred  to,  io  which  it 
had  been  stated  by  Lord  Eldoa  and  other  learned  judges  that  a  case  once 
decided  here  between  A.  and  B.  U,  as  against  A.  and  B.,  conclusively  and 
forever  decided,  and  that  nothing  but  an  act  of  Parllanteot  can  afterwards 
alter  the  decision.  I  think  that  is  bo  ;  but  then  it  appears  to  me  that  the 
matter  was  finally  settled  Bgaiasc  Mr.  Tommey  either  In  1S39  or  in  1817,  and 
that  brings  me  to  observe  upon  the  quallhcation  which  is  introduced  by  Ix>rd 
Eldon  on  this  subject,  which  has  a  material  bearing  upon  the  present  case. 
Although  In  any  question  decided  by  this. House  upon  appeal  the  matter  is 
finally  settled  between  the  litigant  parties,  it  is  always  subject  to  this  con- 
dition: That  If  one  party  has,  by  any  misrepresentation — I  will  not  put  it  so 
high  as  to  say  by  fraud,  for  I  do  not  wish  to  use  harsh  terms — but.  If  by  mis- 
representation, Inadvertently  (If  you  will)  introduced,  a  party  has  led  the 
House  into  an  error,  has  led  It  to  suppose  that  something  is  going  on  Irrc^ni- 
larly,  aU  the  commonest  principles  of  justice  compel  this  J^ouse,  as  they  must 
compel  any  other  ti^ibunal,  to  interfere  to  prevent  Its  own  decisions  from  being 
made  the  machinery  for  effecting  a  fraud  or  the  machinery  for  effecting  that 
which.  If  not  done  v^r  incuriam,  would  have  been  a  fraud.  •  •  •  What 
Is  the  relief,  then,  which  your  Lordships  In  your  wisdom  ought  to  think  Bt 
to  grant  to  the  parties?  Evidently  to  put  them  in  precisely  the  same  position 
as  that  In  whlcb  they  were  before  that  erroneous  order  was  ma4e  (behind 
their  backs),  giving  leave  to  Tomraey  to  present  the  appeal  which  has  led  to 
all  the  difficulty.  •  •  •  I  shall  move  your  Lordships  to  discharge  those 
orders,  and  to  direct  that  the  Court  of  Chancery  in  Ireland  shoald  deal  with 
the  case  remitted  back  to  it  by  the  order  of  1860  in  such  a  wajr  aa  may  be 
just,  having  regard  to  the  fact  that  the  aereral  orders  aforesaid  have  been 
discharged." 

The  effect  of  fraud  inducing  the  signing  of  one  paper  believing  it 
to  be  another  is  to  make  the  paper  signed  absoluteljr  void.  Where, 
however,  a  paper  is  signed  with  full  knowledge  of  its  contents,  and 
the  fraud  relates  to  a  misrepresentation  of  extrinsic  facts  which  in- 
duced the  signing,  the  instrument  signed  is  not  void,  but  voidable.  In 
Fisher  v.  Simon  the  fraud  related  to  the  contents  of  the  decree,  and 
that  made  it  not  voidable,  but  void.  While  in  the  case  in  the  House 
of  Lords  the  misrepresentation  was  not  as  to  the  contents  of  the  or- 
ders, but  as  to  the  extrinsic  facts  which  led  to  the.  making  of  the  orders 
which  had  been  entered,  and  which  the  House  set  aside.  The  power 
to  vacate  and  set  aside  was. held  to  exist  in  both  cases.  As  the  Lord 
Chancellor  declared:         ^  •    , 

"All  the  commonest  priactples  of  justice  compel  this  Hoi^e,  as  they  must 
compel  any  other  tribunal,  to  interfere  to  prevent  its  own  decisions  from  being 
made  the  machinery  for  effecting  a,  fraud,  or  the  machinery  for  effecting 
that  whidi.  If  not  done  per  incuriam,  would  have  been  a  fraad." 

Courts  of  equitj  have  interfered  eren  to  restrain,  proceedings  at  law 
whene(rer  through  fraud,  accident,  or  mistake  one  of  the  parties  in  a 
suit  at  law  has  obtained,  or  is  likely  to  obtain,  an  unf  ait  advantage  over 
the  other,  so  as  to  make  the  legal  proceedii^s  an  instrument  of  injus- 
tice. .That  jurisdiction  it  has  exercised-at  any  stage  of  the  proceedings. 
It  has  in  the  exercise  of  that  jurisdiction  issued  injunctions  to  stay  tri- 
al, and  after  verdict  to  stay  judgment,  and  after  judgnieiit  to  stay  exe- 
cution, and  after  execution  to  stay  the  money  in  the  hands  of  the  sher- 
iff, if  it  was  a  c^se,  of  fi^ri.facia^,  or  to  stay  the  delivery  of  posses- 
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sion.  See  Bispliam's  Equity  (8th  E.d.)'  §  407,  and  cases  there  cited. 
And  in  MarshaU  v.  Holmes,  141  U.  S.  589.  12  Sup.  Ct.  62,  35  L.  Ed. 
870  (1891),  thie  Supreme  Court  states  the  law  as  follows: 

"While,  as  A  (feneral  rule,  a  defense  cannot'  be  set  np  In  eqnlty  which  has 
been  fully  and  fairly  'tried  at  law,  and  although,  In  view  of  the  large  powers 
now  exaclsed  bj  conrts  of  law  over  their  Judgments,  p  court  of  the  United 
Statee,  slttlxig  In  equity,  will  not  assiune  to  control  sucA  judgments  for  the 
purpose  simply  of  giving  a  new  trial,  it  Is  the 'settled  doctrine  that  'any 
fact  which  clearly  proves  it  to  be  against  conscience  to  execute  a  Judgment, 
and  of  which  the  injured  party  could  not  have  availed  himself  in  a  court  of 
luw,  or  of  which  be  mi|^t  have  availed  himself  at  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault  or  negligence  In  himself  or  his 
agents,  will  Justify  an  application  to  a  court  of  chancery.' " 

[4]  A  court  which  can  protect  against  a  judgment  obtained  at  law 
by  fraud,  accident,  or  mistake  is  not  powerless  to  relieve  from  a  decree 
so  obtained.  The  only  question  is  whether  the  trustee  is  to  file  a  bill 
to  set  the  decree  aside,  or  whether  the  court  has  the  power  to  set  it 
aside  without  the  filing  of  a  bill.  We  think  the  court  has  inherent  pow- 
er under  the  circumstances  disclosed  by  this  record  to  take  fhe  action 
that  was  taken  in  this  case.  The  counsel  who  innocently  made  the 
misrepresentation  wa£  before  the  court  asking  to  have  the  decree  set 
aside  in  one  of  the  a<;tions  (ihe  two  actions  had  been  tried  together  be- 
ing corelated)  and  basing  his  application  on  the  former  misrepresenta- 
tion which  he  had  made  and  which  induced  the  decree  in  the  other  ac- 
tion. The  District  Judge  thereupon  set  aside  the  decree  in  both  ac- 
tions and  ordered  new  trials.    In  doing  so  he  did  not  exceed  his  right. 

We  are  asked  not  only  to  afRrm  the  order,  but  also  to  direct  that  a 
decree  be  entered  in  favor  of  the  trustee,  setting  asi^e  the  transfer 
by  the  bankrupt  to  his  daughter  Amy.  We  think  the  proper  relief  is 
simply  to  affinn  the  decree  the  District  Judge  has  entered. 

Decree  affirmed. 


THE  ALABAMA- 

(Cnreolt  Coort  of  Appeals,  Fifth  drcutt    Apttt  2S,  1M70 

Noi  8004. 

1.  Asumtxirz  «33>84— #Tjrr  Aoairst  Vimski/— I^lohiis. 

A  party  having  a  cause  of  action  against  a  ship  should  not  be  penalized 
;  for  und^rtaklng  to  settle  his  claim  amicably,  and  a  libelant  wUl  not  be 
held  barred  by  laches,  where  at  the  only  time  the  vessel  came  within  the 
jurisdlctlotb,  prior  to  the  mie  when  the  Ubel  was  IQed,  which  was  known; 
or  conld  have  been  known  by  the  exerdse  of  reasonable  diligence,  by  bint 
ot  hla  oonnsel,  tbey  were  awaiting  an  answer  to  a  letter  presenting  bis 
dalm,  bat  the  vessel  left  port  the  next  day  without  answering. 
pad.  Note. — ^For  other  cases,  see  Admiralty,  Cent  Dig.  S|  31ft-321.] 

2.  SHiPPiNd  9=386(2) — laABiLiTT  or  Vkbbbl — Injtjet  to  Stevkdobb. 

,  Evidence  considered,  and  hdd  to  sustain  the  allegations  of  a  Ubel  that 
respondent  ship,  which  he  vras  assisting  to  load  as  a  longshoreman,  baa 
no  ladder  in  No.  1  hold,  where  he  and  others  were  directed  to  work,  but 
that  It  was  necessary  to  go  down  by  stepping  on  shifting  boards  placed 
tbeie  by  the  ship,  one.  of  which  turned,  causing  him  t»  fail  and  receive 

^SaVor  other  tiaam  •«•  mum  topic  A  KET-NUUBBR  ia  all  K>7-NuiQb«r«d  Dls«at«  ft  IndexM 
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Injurtea ;  and  such  .evldeiice  held  to  entitle  hlin  .to  reoorer  on  tbe  gronnd 
of  tbe  negligence  of  tbe  ship  In  failing  to  provide  a  ladder. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  H  356,  357.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana;    Rufus  £.  Foster,  Judge. 

Suit  in  admiralty  Iw  Frank  Howard  against  die  steamship  Alabama, 
as  to  which  Holdt  &  Isaachsen  were  claimants,  and  others.  Decree  for 
respondents,  and  libelant  appeals.    Reversed. 

Richard  B.  Montgomery,  of  New  Orleans,  I<a.,  for  appellant. 
William  Grant  and  William  B.  Grant,  both  of  New  Orleans,  L,a.,  for 
appellees. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

BATTS,  Circuit  Judge.  Appellant,  Frank  Howard,  libded  the 
steamship  Alabama  for  personal  injuries.  The  libel  charges  that  libel- 
ant was  engaged  as  a  stevedore  in  loading  the  steamship  at  New  Or^ 
leans;  that  he  started  to  go  down  into  hatch  No.  1,  to  prepare  for 
work  therein;  that  there  was  no  ladder  descending  into  this  hatch, 
but  there  was  a  handhold  just  below  the  deck,  and  below  the  hand- 
hold uneven  ends  of  boards,  jutting  out  from  the  partition  running 
lengthwise  through  the  middle  of  the  ship;  that  this  was  the  usual 
and  customary  way  held  out  by  the  owners  and  masters  of  the  vessel 
for  stevedores  to  go  into  the  hold,  and  the  one  which  they  had  to  use. 
It  is  further  alleged  that  on  this  morning,  when  libelant  started  to  go 
dowil  into  the  hatch  for  the  first  time,  the  protruding  plaxfksi  without 
any  fault  or  negligence  on  his  part,  twisted  and  gave  way,  the  libelant 
falling  to  the  bottom  of  the  hold,  some  20  feet,  breaking  his  arm  and 
bfeing  otherwise  injured  and  bruised. 

[  1  ]  The  accident  occurred  August  8,  1906.  The  libel  was  filed  De- 
cember 17,  1913.  Notwithstanding  the  long  period  intervening,  libel- 
ant is  not  chargeable  with  laches.  Immediately  after  the  accident 
he  was  taken  to  the  Charity  Hospital.  As  soon  as  he  could  get  out, 
in  October,  1906,  he  employed  an  attorney.  The  attorney,  under- 
standing tiiat  the  ship  belonged  to,  or  had  beeo  chartered  by,  the  United 
Fruit  Company,  wrote  a  letter  to  the  ship,  care  of  that  company. 
Not  receiving  a  reply,  and  having  learned  that  the  vessel  would  be  m 
the  port  of  New  Orleans  on  November  13,  1906,  fee  ftgain  wrote,  ndti- 
fying  the'  ship  of  the  claim,  and  asking  ft)r  a  settlement.  Ilie  vessel 
came  into  port  on. that  day,  and  d'd  not  leave  until  the  next  day.  No 
reply  to  this  letter  was  received.  After  the  accident  the  vessel  arrived 
at  the  port  of  New  Orleans  and  departed  as  follows:  Airived  Sep- 
tember 30,  1906,  departed  October  2d ;  arrived  October  16th,  departed 
October  17th ;  arrived  November  13th,  departed  November  14th.  In 
the  years  1907,  1908,  1909,  and  1910  she  was  not  iti  port!    On  May  6, 

1911,  she  arrived  and  departed  on  May  8th;  Ma^  2+,  1911,  she  ar- 
rived, and  departed  on  May  25th.    She  vfas  not  ,m  New  Orleans  in 

1912.  She  arrived  in  port  on  December  lo,  1913,  and  siie  was  libeled 
on  December  17,  1913.  The  dates  arc  from  the  journal  of  the  Ala- 
bama. The  records  of  the  treasurer's  department  at  New  Orleans 
show  t^f.  arrival  ^pd  departiinre  of  .the  ves^gl;  October  L  ,1906;  Octo- 
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ber  16, 1906 ;  May  6,  1911,  and  May  24,  1911.  The  pabliaation  in  tiie 
Times-Democrat  of  the  arrival  September  30,  1906,  was  October  1, 
1906,  the  day  of  the  departure.  There  was  no  publication  of  the  ar- 
rival October  16, 1906.  The  arrival  of  November  13, 1906,  was  publish- 
ed the  same  day.  The  arriTal  of  May  6,  1911,  and  departure  May  8y 
1911,  were  not 'published  hi  the  Times-Democrat.  The  arrival  of  May 
24,  19il,  was  published  only  once,  on  May  24th.  Of  the  arrivals  aft- 
er November  13,  1906,  until  December  16,  1913,  neither  libelant  nor  his 
attorney  had  knowledge  until  after  the  departures. 

The  libel  could  have  been  filed  November  13,  1906.  Instead  of  tak- 
ing this  action,  libelant's  attorney  wrote  a  letter,  setting  up  the  facts 
as  they  have  been  proved.  Thjere  was  no  subsequent  opportunity  tmtil 
the  ship  was  libeled  in  1913.  ,A  party  with  a  .,cause  of  action  against 
a  ship  should  not  be  penalized  for  undertakiiigf  to  settle  his  claim 
amicably.  It  is  suggested  that  the  delay  has  been  detrimental  to  re- 
spondents in  the  matter  of  procuring  witnesses.  Doubtless  the  neces- 
sary facts  could  have  been  easily  ascertained,  and  the  necessary  wit- 
nesses easily  procured,  at  ^he  time  the  vessel  received  the  letter  stating 
the  claim.  A  little  regard  at  that  time  for  the  rights  of  others,  ^nd  a 
little  courtesy  to  one  representing  those  rights,  would  probably  have 
been  profitable. 

i2]  Under  the  fdcts  as  developed,  libelant  is  entitled  to-  recover, 
old  No.  1  was  not  equipped  with  a  ladder,  and  if  his  iallegatipns  as 
to  the  character  of  the  equipment  provided  by  the  ship  for  descending 
mto  the  hold  are  true. .  The  trial  judge  refers  ta  the  testimony  of  libel- 
ant and  two  other  stevedores,  to  the  eflFect  that  the  batch  was  not  equip- 
ped w?th  the  usual  latfdfcr,  and  says :  ,  '    *  -        ' 

"An  against  this  U  th^e  testimony ,  of  ^too,  wbo  was  foreman  of  the  I0114;- 
Bhor^men  at  the  time  tbe  acddoit  occurr«d;  and  he  says  that  the  hatch  was 
equipped  with' a  ladder,  and  that  he  used  it  several  times.  In  going  In  and  out 
pt  the  Hold."  ..        ,  ;     ;>■    . 

And  it  is  suggested  that: 

"Under  the  'drcaiitu^nc^,  parCIctilarty  as  i(  agrees  IrttK'Qte  iwoBaMIRies 
at  the.  casa,  tbe  positive  testimiMiy /of  BBtcn  tliat  itli4,  batdi  -was  equi^pea 
with  «  ladder  Is  snlttdeDt  to  oOset  ther  testmoDr  q£  tbe  other  wltaesses  to 
tlie  cdntiaty.* 

Excerpts  frooi'-tfae  t^timony  of  the  witnesses  should  carry  convic- 
tion of  the  tt-uth  of  libelant's  allegations  as  to  this  matter.  Libelant 
testified  as  follow^: 

"The  day  before  that  we  had  worked  In  Mo.  2  (hedd].  We  filled  the  lower 
hold,  and  we  were  ordered  to  No.  1  hatch,  and  I  went  down  to  change  my 
dvthea  for  woi^k,  andi  in  going  down,  tbe  batch  had  no  ladders,  but  only  had 
one  handhold,  and  then  you  had  to  go  down  on  the  shifting  boards,  and  tne 
shifting  boards  gave  way  with  me,  and  I  lost  my  balancis  and  down  I  went. 
Q.  Xaa  say  there  wa's  no  ladder  In  that  hold?  A,  There  was  no  ladder  In 
that  hatch  at  all.  Xeu  bad  to  work  your  way  down  on  the  shitting  boards. 
Q.  What  do  yoD  call  tbe  sbUtliig  boards?  A.  Just  like  there  was  two  ttan- 
cbloBs  here,  and  tfie  boards  wer^  in  between,  yon  know.  Q.  The  boards  were 
In  between  tbe  two  stanchions?  A'.  Yes,  sir.  Now  the  same  was  in  No.  2,  In 
the  lower  hold,  but  they  were  stationary;  they  didn't  give;  they  stayed 
right  fbeito,  and  I  wait  itown  all  right,  but  never  being  In  Mo.  1  befoie^  I 
thoua^  It;  was  all  tight  tso,  bat.whea  I  ataiteddown  It  gave  way  with  me,. 
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and  I  lost  my  baianoe  and  down  I  vent.  Q.  Wab  ttfete-  any  'otber  tnif  to  go 
down  Into  that  hatch?  A.  That  was  the  only  way  you  could  go  down  Into 
the  ship  In  that  hatch.  •  •  *  Q.  Did  everybody  go  down  that  way? 
A.  That  wa3  the  only  way  to  go  down.  *  *  •  Q.  Now,  who  ordered  you 
to  go  down  into  that  bold  that  day?  A.  The  foreman,  Jadt  Baton;  he  wa» 
Mr.  Local's  foreman  at  that  tliu?— Jac^  liaton,  Q.  Wa^  there  any  other 
way  to  go  down  Into  the  bottom  of  that  8hii»?  A.  There  waa  no  other 
way,  but  that  way.  There  was  no  other  way  to  go  down  in  Ko.  1  bold,  but 
the  way  I  went ;  that  was  the  only  way  to  go  down  In  the  ship.  Q.  What 
means  of  getting  down  were  there  In  hatcli  No.  2?  A.  Hatdi  No.  Z  had  ladders 
on  the  upper  deck,  but  In  the  low»'  hold  you  had  to  go  down  on  shifting  boardB> 
the  same  way;  but  they  Were  stationary,  tbey  did. not  giro  with  you,  and 
I  went  down  there  all  right.  They  had  ladders  In  No.  2  on  the  .upper  deck, 
but  In  the  lower  bold  they  had  no  ladders  at  all  in  No.  2.  Q.  But  In  No.  1 
hatdi  they  had  no  ladders  at  all  on  either  deck?  '  A.  No,  sir;  there  were  no 
ladders  at  all ;  there  was  only  a  handhold,  and  you  had  to  work  your  way 
down  on  shifting  boards." 

Cross-examined  by  Mi;.  Grant,  libelant  was  asked  the  question : 

"Had  you  ever  been  down  a  ladder  like  this  before?  A-  There  was  no 
ladder  there.  •  •  ■  •  Q.  'Did  they  have  a  laddier  on  the  uppfr  deck  in  No.  1? 
A.  No,  sir.  Q.  How  did  the  rest  of  these  men  go  down?  A.  They  went  right 
down  the  same  way  I  did." 

Edward  Gaither  testified : 

"Q.  What  means  did  they  have  for  the  workmen  to  get  down  in  Ilo.  1 
hatch?  A.  Tbey  didn't  have  any  at  all,  hardly  but  one  step.  Q.  What  do  you 
mean  by  one  step?  A.  The  one  you  first  pat  your  foot  on  as  you  go  over 
the  hatch.  Q.  And  after  that?  A.  After  you  go  down  on  that  piece — ^get  your 
foot  on  that  piece — you  hold  to  the  combing  of  the  hatch,  that  Is,  the  top  of 
the  hatidi,  and  thea  yoa  would  fe«I  your  way  down,  with  yOnr  foot  for  the 
running  board.  •  •  •  Q.  What  do  you  call  the  running  board?  A.  It  Is 
the  boards  that  run  right  on  through ;  and  T  suppose  where  he  put  his  foot  on 
turned  with  him,  and  that  made  him  fall.  Q.  Do'  the  running  boardi^  ezt^id 
out  In  the  hold?  A.  Yes,  sir;  they  extend  fttr  enoogh  for  you  to  put  your 
foot  on  them.  Some  of  them  do  and  some  of  them  do  not  Q.  Was  there  any 
other  way  provided  for  the  men  to  go  down  in  that  hatch?  A.  No,  air; 
there  was  no  other  way.    •    •    •  " 

The  testimony  <4  Octave;  I,ucien  was ,  given,  April  25,' 1916: 

"Q.  What  faappmed  at  that  time?  ▲.  Well,  Frank,  be  was  going  down 
in  the  EAilp  at  hattii'  No.  1^  and  be'  was  going  down  on  a  batten,  slats  that 
run  across — going  down  on  the  slats,  and  the  whole  slats  gave  way  with  him, 
and  he  dropped  on  right  down  In  the  hold  and  broke  his  arm.  Q.  Where 
were  you  at  that  time?  A.  I  wns -sfetncUng  rlgbt  at  tb« 'Cowihfng,  waiting  to 
go,  down  myself.  *  *  *  Q.  Was  there  any  9tber  way  of  going  down  that 
ship  except  In  the  way  he  went  down?  A.  No,  sir;  there  was  no  way  at  all. 
•  •  *  Q.  Was  there  any  other  way  of  getting  down  In  the  hold  of  that 
ship?    A.  I  did  not  sM  any  otb«r  way,  but  to  go  down  «m  tdose-  boards." 

These  witnesses  testified  that  the  foreman  was  Jack  Baton,  and 
that  he  was  dead.  They  also  tfestifiod  that  they  liad  worked  the  pre- 
vious day  in.  hold  No.  2,  and  that  no  loading  im  to  that  time  haid  been 
done  in  hold  No.  1.  The  only  testiraony  wmGn  in  any  way  conflicted 
with  the  testimony  of  thfe  three  stevedoiies  was  that  of  Henry  W. 
Eaton,  who  testified  on  Noveniber  30,  l^H,  more  thiri  eight  years  after 
the  accident:      .    •  , 

■  "Q.  Were  you  working  out  on  the  river  front- at  that  time?  A.  Tea,  air. 
Q.  What  was  your  1>ustneas  out  thar«raiA.)i.:tbiiikiI-inUk  Xoneman  for  Ur. 
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LegeaL  I  had  been  foreman,  off  «iD§.(m^tor  }S;r.  Xxga^l;,  trat  at  tibat  ttinp  I 
think  I.,wM  the  regular  foreman.  Q.  for  Mr.  X<egeai'V  A.  Yes,  str.  Q'.  'Are 
you  a'  brother  of  Jack  Eaton?  A.  Yes,  sir.  Q.  Mr.^Legeal  Was  the'  stevedore 
who  had  the  Contract  lor  unlo&dfaig  thlja  ship,  vyas  he  not?  A.  He  wbs  loading? 
at  the  time,  but  I  was  not  foreman  of  the  Alabama,  •  My  bttother  was  foreman 
at  that  time  of  the  Alabama.  •  •  •  Q.  ^e  you  familiar  wltlj  the  Ala- 
bama? A.  Yes,  sir.  Q.  Do ^oo, know  w'heOier  she  has  any  lotig  Iftddew  to^go 
down  in  this  h<rid  oi*  not?  A.  Yes,  sir.  Q.  Did  she  have  at:  Qiat  tbne?  A. 
Yes,  sir.  Q.  Were  there  means  of  entrBBce;  Into  the  holds  besides;  this  ladder? 
A.  Ho,  sir ;  if  they  had  I  did  not  see  it,  ^vecy  time  I  went  down  or  up,  L 
went  up  and  down  the  ladders," 

Cross-examined: 

"Q.  Ho^  often  dld'yOo  wei%  oa  the  AIAbainaT  A.  I  «rotC«d  oa  her  pretty- 
often  wben  she  was  lytaig.liee.  Q.  How  oiftaiY  A.  It. is  so  long  ago. that  L 
could  not  say,  but.  nearly  every  other  trip  8h«  oame  In.  Q.  S<Tery  other  trip 
she  came  in  2  A.  ,Very  near  that  Q.  Can  you  specify  any  one  time  that  you 
worked  on  hfer.  You  do  not  re<iollect7  A;  No,  slir,  I  could  hot  without  getting 
the  pay  roll  or  something  Ifte  that ;  but  I'  do  not  think  you  can  fet  that,  It  has 
been  so  long  aga"  -•).'.•  '--..: 

Eaton  was  not  the  foreman  in  charge  of  the  loading  of  the  Alabania 
at  the  time  of  the  accident,  When  he  was  asked,  "Do  you  know 
whether  she. had  any  ladder  to  go  down  in  this  hold  or  not?"  and  an- 
swered, "Ves,  sir/*  no.  question  had  been  as^ed  indicating  any  par- 
ticular hold.  The  general  answers  of  acquiescence,  given  by  him  eight 
years  after  the  accident  occurred,  amount  to  littlc'  more  than  a  state- 
ment to  the  effect  that  ships  usuallj;  hajVe  ladders  whigh  go  down 
into  the  holds,  and  that,  no  doubt,  that  was  the  case  with  reference  to- 
the -Alabama.  ,         ' 

The-three  stevedores  testi6ed  delinitdy  with  reference,  to  a  definite 
time,  and  with  reference  to  a  definite  hold.  The  circumstances  of  the 
serious  accident  which  they  saw,  and  which  Eaton  did  not  see,  were 
such  as  to  make  a  permanent  mental  impression.  Their  statements 
have  all  the  indicia  of  truth.  They  are  entirely  in  accord  with  the 
statement  written  by  the  attorney  for  the  libelant  at  the  time  of  the 
accident.  Notwithstanding  the  long  delay  in  bringing  the  libel,  if  there 
was  a  ladder  in  hold  No.  1  of  the  Alabama,  it  ought  not  to  have  been 
difficult  to  secure  testimony  to  that  effect,  more  convincing  than  Ea- 
ton's answer,  "Yes,  sir,"  to  the  questions  of  appellees'  attorney. 

The  question  as  to  whether  the  planks  or  battens  which  caused 
the  accident  were  part  of  the  equipment  of  the  ship,  and  had  been  put 
in  place  by  those  in  charge  of  the  ship,  or  by  the  persons  doing  the 
loading,  is  answered  by  the  testimony  of  Frank  Howard : 

"♦  •  •  Q.  Who  put  these  boards  in  between  the  stanchions?  A.  1 
don't  know,  they  came  there  that  way.  They  were  put  In  there  by  the  ship's 
crew,  or  some  of  the  men;  they  come  that  way.  Q.  You  do  not  know  who 
put  them  there?  A.  No,  sir;  our  men  did  not  put  them  there.  I  know  that 
our  men  did  not  hare  anything  to  do  with  them  at  all.  We  did  not  have  any- 
thing to  do  with  them  at  all.  •  •  •  Q.  Do  you  know  what  thone  boards 
were  used  for  in  the  ship?  A.  I  do  not  know,  any  more  than  I  think  they 
were  put  there  to  keep  the  cargo  from  shifting.  Q.  They  were  there  when 
you  all  went  to  work?  A.  Yes,  sir.  Q.  Did  your  foreman  put  them  there?  A. 
No,  sir.  Q.  Did  your  stevedore  put  them  there?  A.  No,  sir ;  I  see  them  in  all 
these  freight  ships,  but  these  other  freight  slilps  have  a  ladder,  but  this  ship- 
didn't  have  any,  I  see  those  shifting  boards  in  all  those  freight  ships." 


Digitized  by 


Google 


l3'#  242  FSDBtlAt  BtfKntTBB 

Edward  Gaitflef  testified 'as  follows:;'     ■  "         '      ' 

*****  Q.  Did  you  work  on  the  Alabama  before  that  time?  A.  Tea,  sir; 
many  Uines,  Q.  Did  sbs  have  any  other  way  to  go  down  that  you  know  ot't 
A.  Not  in  No., 1;  nevw  did.    •    •    ♦" 

That  the  accident  occurred  as  alleged  is  not  seriously  questioned; 
that  the  libdant  was  injured  as  alleged  is  amply  proved ;  that  there 
was  no  ladder  to  gO  down  into  the  li^d  is  satisfactorily  established  by 
the  specific  testimony  of  three  witnesses,  against  the  generalization 
of  the  fourth ;  that  the  planks,  the  turning  of  which  caused,  the  ac- 
cident, were  part  of  the  equipment  of  the  ^p,  and:  were  put  to  place 
by  those  in  cbaige/of  the  yhip,  is'not  pvit  ia  .issue^  except  by  a  general 
denial,  and  is  fully  established  by  the  only,  testimony  there  is  upon  the 
subject  Libelant  used  all  reasonable  diligence  in  the  institution  of 
the  suit;  he  has.  established  the  fact  of  his  injury,  and  that  the  injurj' 
was  the  resuk  of  the  fciUure  of  the  ship  to. perform  its  duty  with  ref- 
erence to  providing  him  a  safe  place  in  which  to  work.  The  judg- 
ment, should  ^lave  been  for  appellant. 

Libelant  was  a  strong,  hwlthy,  experienced  longshoreman.  He 
states  that  his' arm  was  broken  and  that  he  was  •all  stove  up."  This 
testimony  is  doubtless  confirmed,  by  th«  statement  of  the  attending 
physician,  who  treated  him  "for  a  fracture  of  the  humerus  of  the 
middle  third,"  and  other  injuries  "which  procrastinated  the  ailment." 
Libelant  "was  in  b«fd  more  than  40  days.  He  resumed  work  after  90 
days,  but  could  not  then  ^6  the  heavy,  well-paid  labor  to  which  he  had 
been  accustomed;  '  . 

Seven  hundred  and  fifty  dollars  will  .not  more  than  compensate  him 
for  his  Suffering  arid  loss  of  time,  and  judgment  will  be  entered  for 
him  against  api^Iees  for  that  amount,  and  for  all  costs. 
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PBNNSYLVANIA  CO.  T.  WHITE. 

(Ctrcolt  Ooort  of  Aiveals,  Sixth  Oizcult.    Jnne.S,  UiT.) 

KOL  2BM. 

1.  Bahaoadb    «=>S51(18) — Gbossino    Acqidknts — IsarsvcTiokBr-ViTtvcx    of 

Ofer  Gates. 

An  tautrucUon  ihat,  when  gates  at  a  railway  crossing  are  up,  and  the 
operator  of  the  gates  known  to  be  present,  they  constitata  an-  InipUea 
notice  that  no  train  Is  approaching,  and  that  a  ti:aTeler  may  safely 
cross,  and  therefore  all  the  care  that  he  la  obliged  to  exercise  Is  stich 
care  as  men  of  ordinary  prudence,  approaching  a  ndlroad  croseiitg,  atid 
seeing  the  gates  up,  and  seeing  the  gateman  at  bis  post  of  duty,  would 
customarily  exercise  tinder  such  conditions  does  not  rellere'  such  traveler 
from  all  duty  to  exercise  care  In  his  own  behalf,  but  -learee  it  to  Ute 
Jury  to  determine  whether  he  was  guilty  of  contributory  negligence,  un- 
der all  the  circumstances^  especially  where  paragraphs  of  the  charge. 
Immediately  following,  required,  plaintiff  to  use  his  powers  of  looking 
and  listening  as  men  of  ordinary  prudence,  exercising  ordinary  care, 
-would  do. 

[Bd.  Mote.— For  other  cases,  see  Railroads,  Cent.  Dig.  |  1210.] 

2,  Dauaoks  «=49 — Pemonal  Injbbies— Mental  STTmEBHTG. 

In  the  case  of  a  merely  negligent  omission  of  duty,  not  malfolous  or 
Intentional,  recovery  cannot  ordinarily  be  had  for  mental  suffering,  not 
connected  with  or  accompanied  by  iiersonal  injury,  or  direct  Interference' 
with  plaintiff's  person. 

[Ed.  Mote. — For  other  cases,  see  Damages,  Cent.  Dig.  8  100,  255J 

S.  DtAMAaxB  «=352-i-PBaeoNAi.  iKJUBisa— Fbigbx. 

When   defendant's  negligence  causes  physical  Injuries  to  plaintiff's' 
person,  damages  resulting  from  incidental  fright  may  be  recoveredL 
[Ed.  Mote. — For  other  cases,  see  Damages,  Cent  Dig.  H  100,  255.] 

4.  Davaqks   «=9216(10) — iNSTBuoiiORB — Pebsonal   Injtjbibs — FBienz. 

In  an  action  for  injury  sustained  In  a  crossing  accident,  the  evidence 
sho.wed,  without  dispute,  that  plaintiff  was  either  thrown  from  the. 
Wagon  in  which  he  was  riding  by  a  collision,  or  Jumped  therefrom  Imme- 
diately before  the  collision,  that  he  either  alighted  on  his  hands  and 
knees,  or  on  his  feet  and  went  down  on  his  lutees,  that  one  of  his  hands 
was  more  or  less  bruised  and  cut,  and  that  Inuaedlately  following  the 
fall,  or  after  he  bad  gone  a  short  distance  and  lain  down,  be  was  assist- 
ed, weeping,  into  a  factory  near  the  crossing.  Exo^t  for  testimony  that 
he  said,  after  the  accident,  he  was  not  hurt,  It  was  also  undisputed  that 
for  a  time,  at  least,  one  of  his  knees  was  lame,  and  he  was  unable  to  do 
his  usual,  work.  Seld,  that  the  refusal  of  an  instruction  tliat  plaintiff 
was  not  entitled  to  damages  for  mere  fright,  and  that  for  him  to  recover 
he  must  show  some  real  and  actual  Injury,  aside  from  fright  alone,  was 
not  error,  as  the  Jury  would  not  have  been  Justtlled  In  finding  that  plain- 
tiff suffered  no  physical  Injury. 
[Ed.  Note. — For  other  cases,  see  Damages,  Gent.  Dig.  {  S55.] 

BL  Dakaokb  «s>{>2— PEBSoif  ai.  Ibjtisiks — Faiaxr. 

Though  plaintiff  Jumped  from  the  wagon  in  which  he  was  riding  when  a 
collision  with  a  railway  train  was  Immediately  Impending,  and  his  sole 
physical  Injury  resulting'  from  an  attempt  to  escape  from  actnal  danger, 
damages  were  recoverable  for  Impairment  of  his  health,  occasioned  by  the 
consequent  trlgbt 

[Ed.  Note.-.-^V)r  other  cases,  see  Damages,  Cent.  Dig.  H  100,  266.] 
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6.  Dakaoes  €ss62 — Pebsoitai.  Injubiks — Fright. 

The  rule  permlttiiig  recovery  for  trtgbt  does  not  require  tliat  tbe  direct 
physical  Injury  be  permanent  or  severe. 
[Ed.  Note.— Sy>r  other  cases,  see  Damages,  Cent  Dig.  f{  100,  265.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern EHstrict  of  Ohio;  John  H.  Clarke,  Judge. 

Action  by  Otis  S.  White,  guardian  of  iferle  J.  White,  against  the 
Pennsylvania  Company.  Judgment  for  plaintiff  and  defend^t  brings 
error.    Affirmed. 

W.  L.  Day,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
L.  P.  Metzger,  of  Salem,  Ohio,  for  defendant  in  error. 

Before  KNAPPEN  and  DENIgON,  Circuit  Judges,  and  SAN- 
FORD,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Suit  was  brought  on  behalf  of  Merle 
J.  White,  whom  we  shall  call  plaintiff,  to  recover  for  injuries  received 
under  these  circumstances :  Plaintiff,  who  was  about  19  years  <dd,  was 
driving  a  horse  attached  to  a  delivery  wagon.  As  he  approached  de- 
fendant's tracks  in  Salem,  Ohio,  the  gates  on  each  side  of  Uie  track 
were  up,  and  White  saw  the  watchman  in  his  shanty  near  tne  gates. 
While  he  was  driving  across  the  tracks  the  gates  were  closed  on  each 
*side,  thus  effectively  hemming  the  horse,  wagon,  and  driver  between 
the  gates.  While  in  this  predicament  the  wagon  was  struck  by  defend- 
ant's railway  engine,  the  horse  killed,  and  both  the  wagon  and  horse 
thrown  a  great  distance.  Plaintiff  was  either  thrown  by  the  impact  of 
the  engine  with  the  wagon,  or  practically  at  the  instant  before  the  im- 
pact jumped,  alighting  on  his  hands  and  knees  upon  the  brick  pave- 
ment, 14  or  15  feet  beyond  the  gate.  Verdict  and  judgment  were  ren- 
dered for  plaintiff.    But  two  alleged  errors  are  relied  upon  for  reversal. 

[1]  1.  Defendant  contended  that  the  accident  was  due  to  plain- 
tiff's negligence.  In  the  course  of  the  charge  to  the  jury  the  trial  judge 
used  tills  language : 

"Wlten  guard  gates  at  a  street  crossing  are  up,  and  the  man  to  operate 
them  Is  known  to  be  present,  they  constitute  an  Implied  notice  that  no  train 
Is  approachlngf  and  that  the  traveler  may  safely  cross ;  and  therefore  all  the 
care  that  he  was  obliged  to  exercise  under  these  conditions  was  sudi  care  as 
men  of  ordinary  prudence,  approaching  a  railroad  crossing,  and  seeing  the 
gates  ap,  and  seeing  the  gateman,  whose  daty  it  was  to  lower  them  when 
trains  approach,  was  at  his  post  of  duty,  would  customarily  exercise  under 
soch  conditions." 

It  is  recognized  by  decisions  of  this  court  that  the  <^n  gate  is  in 
the  nature  of  or  analogous  to  an  invitation  to  the  traveler  to  cross, 
but  that  it  is  still  incumbent  upon  him  to  exercise  his  senses  of  sight 
and  hearing  for  his  protection  as  soon  as,  and  as  far  as,  a  man  of  or- 
dinaiy  prudence  would  do  under  similar  circumstances.  Blount  v. 
Gd.  "rrunk  Ry.  Co.,  61  Fed.  375,  9  C.  C.  A.  526;  Erie  R.  R.  Co.  v. 
Schultz,  183  Fed.  673,. 675,  106  C.  C.  A.  23.  The  instruction  in  ques- 
tion is  complained  of  as  relieving  the  plaintiff  f  rmn  kit  duty  to  exercise 
care  in  his  own  behalf ,  and  as  placing  the  entire  duty  of  care  on  defend- 
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ant.  We  are  unable  to  accept  this  construction  of  t&e  charge.  We 
think  it  apparent,  from  even  so  much  of  it  as  we  have  quoted,  that  the 
court  left  to  the  jury  the  question  whether,  under  all  the  circumstances, 
plaintiff  wa3  guilty  of  negligence  contributing  to  the  accident  Refer- 
ence to  other  paragraphs  of  the  charge  immeSately  following  the  para- 
graph quoted  relieves  the  question  of  all  doubt.^  There  was  no  error 
in  the  instructioa. 

[2]  2.  £>efeDdant  contends  that  there  was  evidence  that  plaintiff 
sustained  no  real  injury  aside  from  fnght,  and  complains  of  the  refusal 
of  the  following  request  to  charge: 

"I  will  say  to  you  as  a  matter  of  law  tbat  the  plaintiff  1b  not  entitled  to 
recover  damages  lor  mere  frlgbt  In  older  for  talm  to  reoorer,  Ine  must  show 
some. real  and  actual  injury,  aside  ttom  frlgbt  aloneu" 

It  is  the  general  rule  that  recovery  cannot  ordinarily  be  had  in  case 
of  merely  negligent  omission  of  duty  (that  is  to  say,  not  malicious  or 
intentional)  for  mental  suffering  not  connected  with  or  accompanied 
by  physic^  injury  or  direct  interference  witii  the  plaintiff's  person, 
as  illustrated  by  several  cases  relied  on  by  defendant  and  cited  in  the 
margin.*    In  neither  of  these  cases  was  plaintiff's  person  invaded. 

[3]  There  is  not  wanting  respectable  authority  that  recovery  may  be 
had  for  injuries  proximately  occasioned  by  fright  or  shock  due  to  de- 
fendant's actionable  negligence,  although  not  attended  by  direct  physi- 

^Tbe  paragraph  of  the  charge  above  quoted  was  followed  by  these  para- 
graphs: 

"He  was  not  authorized  to  shut  his  eyes  or  close  bis  ears,  so  tbat  he  might 
not  see  or  hear  an  approaching  train,  but  be  was  obliged  to  use  his  powers  of 
looking  and  listening  as  men  of  ordinary  prudence,  exercising  ordinary  care, 
would  exercise  them  In  looking  and  listening  for  trains,  under  such  condi- 
tions as  were  before  Um,  with  the  gates  up  and  the  grateman  at  his  post 

"If  ^ou  find  from  a  preponderanice  of  tbcevldence  that  the  cooduet  of  Merle 
(Vhlte  in  looking  and  listening,  or  In  falling  to  look  and  listen,  for  approaching 
trains,  was  such  as  men  of  ordinary  prudence  would  have  exercised,  when 
approaching  a  railroad  track  and  seeing  the  gates  up  and  the  gateman  at  bis 
post  of  duty,  then  he  was  not  guilty  of  contributory  negUgeace  in  this  case, 
and  the  plaintiff,  his  father,  would  be  entitled  to  reeov«r  for  such  damages 
as  his  son  suffered  in  the  ac<ddent 

"But  If  you  find  that  a  man  of  ordinary  prudence  under  these  conditions, 
•with  confessedly  an  unobstructed  view  of  the  .railroad  tracks  for  a  consid- 
erable distance  in  the  direction  from  which  the  train  came,  would,  notwith- 
standing the  fact  that  the  gates  Wen  up  and  the-  gateman  at  his  post,  have 
seen  or  .heard  the  approaching  train  in  time  to  bare  avoided  injury,  then 
there  can  be  no  recovery  In  this  case,  and  your  verdict  should  be  in  favor  of 
the  defendant,  the  railroad  company." 

2  Rowan  v.  Western  Union  Telegraph  Co.  (C.  C.)  14!)  Fed.  550,  denying 
liability  for  mental  anguish  occasioned  by  negligent  failure  of  the  telegraph 
company  to  deliver  a  death  message,  by  reason  of  which  plaintiff  was  pre- 
vented from  attending  bis  sister's  funeral;  Kyle  v.  C^icagot  R.  I.  &  P.  By. 
Ca,  1S2  Fed.  613,  105  C.  C.  A,  151,  denying  a  right  of  recovery  for  mental 
anguish  due  to  the  inability  of  plaintiff,  through  the  carrier's  negligence,  to 
reach  the  bedside  of  a  relative  before  death ;  Tiller  v.  St.  Louis  &  San  Fran- 
cisco B.  E.  Co.  (O.  C.)  189  Fed.  994,  rejecting  liability  for  Injuries  caused  by 
fri^t  due  to  the'  aegligent  setting  of  a  fire  whit^  threatened  plaintifTs  dwel- 
ling; MlUer.  v.  Railroad  Co.,  78  Oliio  St  SCO,  85  N.  B.  499,  18  L.  R.  A.  (N.  S.) 
MO,  125  Am.  St  Bep.  609,  denying  damages  for  frl^t  and  shock  caused 
by  witnessing  defendant's  derailed  street  car  o^de  with  plaintiff's  dvetUng. 
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cal  invasion  of  the  person.  Stutz  v.  C.  &.  N.  W.  Ry.  Co.,  73  Wis.  147, 
40  N.  W.  653, 9  Am  St.  Rep.  769;  Pankopf  v.  Hinkley,  141  Wis.  146, 
123  N.  W.  625,  24  L.  R.  A.  (N.  S.)  1159.  And  see  MiUer  v.  Railroad 
Co.,  supra,  78  Ohio  St.,  at  page  324, 85  N.  E.  499,  18  h.  R-  A.  (N.  S.) 
949,  125  Am.  St  Rep.  699.  But  the  rule  is  wdi  estabUsfaed  that  when 
a  defendant's  negligence  causes  physical  injury  to  the  plaintiff's  per- 
son, damages  resulting  from  incidental  fright  may  be  recovered.  Trac- 
tion Co.  V.  Lambertson.  59  N.  J.  Law,  297,  36  Atl.  100;  Warren  v. 
Boston  &  Maine  R.  R.  Co.,  163  Mass.  484,  40  N.  E.  895 ;  Denver  & 
R.  G.  R.  R.  Co.  v.  Roller  (C.  C.  A.  9)  100  Fed.  738,  41 C.  C  A.  22,  49 
L.  R.  A.  77 ;  and  see  Pankopf  v.  Hinkley,  supra. 

[4,  6]  There  was  testimony  tending  to  show  that  plaintiff  received 
actual  physical  injuries  continuing  to  a  greater  or  less  extent  up  to 
the  time  of  the  trial  (which  was  about  a  year  and  one-half  after  the  ac- 
cident) and  tending  to  show  more  or  less  permanent  impairment  of 
health,  particularly  by  way  of  a  general  nervous  condition,  manifested 
by  halting  and  stammering  speech,  impaired  ability  to  sleep,  and  loss  of 
flesh.  Defendant's  testimony  tended  to  show  that  plaintiff  was  not 
seriously  injured,  and  that  at  least  before  the  trial  he  had  entirely  re- 
covered from  the  results  of  the  accident;,  and  if  there  was  testimony 
reasonably  tending  to  show  that  plaintiff  received  not  even  a  temporary 
physical  injury,  the  refusal  of  defendant's  request  would  present  im- 
portant and  perhaps  serious  questions.*  But  we  think  the  testimony 
was  such  that  Uie  jury  could  not,  without  perversene^s,  fail  to  find  that 
plaintiff  received  some  physical  injury  as  the  result  of  the  accident. 
There  Was  express  and  uncontroverted  testimony  that  plaintiff,  after 
a  long  flight  through  the  air,  either  alighted  upon  his  hands  and  knees 
upon  the  brick  pavement,  or,  as  expressed  by  one  of  defendant's  witness- 
es, alighted  upon  his  feet  and  "went  down  mi"  one  of  his  knees ;  that 
one  of  his  hands  was  more  or  less  bruised  and  cut ;  that  he  was  helped 
up  from  the  ground,  either  immediately  following  the  fall,  or  after  he 
had  gone  a  short  distance  and  lain  down,  and  was  assisted,  weeping, 
into  a  factory  near  the  crossing.  It.  was  undisputed  (unless  by  the  tes- 
timony of  defendant's  conductor,  to  the  effect  that  while  in  the  factory, 
immediately  following  the  accident,  in  reply  to  the  conductor's  in- 
quiry whether  he  was  injured  plaintiff  s^id,  "No,  I  am  not  hurt")  that 
for  a  time  at  least  one  of  plaintiff's  knees  was  lame  and  that  for  a  time 
he  was  unable  to  do  his  usual  labor.'  Whether  he  jumped  from  the 
wagOTi  just  before  the  collision,  or  was  thrown  by  tiie  impact  of  the 
engine,  is  not  important,  for  the  testimony,  in  its  aspect  most  favor- 
able to  defendant,  makes  it  clear  that  plaintiff  left  the  wagon  but  a  few 
seconds,  at  the  most,  before  the  collision  and  because  collision  was  im- 
mediately impending.  Even  if  th«  sole  physical  injury  resulted  from 
an  attempt  to  escape  from  actual  danger,  damages  are  recoverable  for 
impairment  of  health  occasioned  by  the  consequent  fright.  Traction 
Co.  V.  Lambertson,  supra,  59  N.  J.  Law,  at  page  302,  36  Atl.  100 ;  Bu- 

<  In  the  charge  to  the  j«i7  nor  mantlon  Is  made  o<  the  auhject  of  frUjit  or 
damage  therefrom.  The  elements  of  damage  referred  to  were  only  compen- 
sation for  past  and  future  pain  and  sufferinK,  and  for  past  and  future  iia- 
palrment  of  eaculng  capadty^ 
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chanan  v.  West  New  Jersey  R.  R.  Co..  52  N.  J,  L^w,  2(55,'  19  Atl.  2S4 ; 
Armour  &  Co.  v.  Kollmeyer  (C.  C.  A.  8)  161  Fed.  78,  88  C.  C.  A,  242, 
16  L.  R.  A.  (N.  S.)  1110.  In  fact,  had  plaintiff  not  jumped,  serious 
(perhaps  fatal)  injury  was  inevitable.  Indeed,  plaintiff  could  scarcely 
either  have  jumped  or  been  thrown  the  distance  stated,  alighting  as  he 
did,  without  more  or  less  immediate  shock  (perhaps  only  temporary)  to 
his  physical  and  nervous  system.  In  the  Lambertson  Case,  supra,  it 
was  hdd  that  an  actual  injury  was  done  to  the  plaintiff  personally,  enti- 
tling to  recovery  for  damages  for  fright,  where  the  wagon  in  which  he 
was  ridii^  was,  while  crossing  a  railroaid  traick,  struck  by  defendant's 
car  and  carried  along  by  it  for  some  distance  before  it  was  stopped.  In 
the  Warren  Case,  supra,  the  wagon  in  which  plaintiff  wAs  riding,  while 
caught  between  gates  under  conditions  similar  to  those  existing'  here, 
was  struck  by  the  train  and  plaintiff  was  thrown  or  jumped  dilt  It 
was  said  (163  Mass.  p.  487,'40  N.  E.  896)  j 

"It  Is  a  pbjelcal  iojory  to  0x9  perscm  to  1>e  tbrown  oat  of  a  wagon,  or  to 
be  compelled  to  Jump  out,  even  although  the  harm  done  consists  tiaainly  of 
nervous  shock." 

In  Pankopf  v.  Hinkley,  supra,  recovery  was  permitted  for  severe 
fright  or  shock  (resulting  in  miscarriage)  due  to  the  fact  that  an  auto- 
mobile was  negligently  steered  into  the  horses  attached  to  the  carriage 
in  whith  plaintiff  was  riding,  whereby  the  carriage  was  pulled  with 
such  force  and  violence  as  to  cau$e  the  fright  and  shock  referred  to. 

[8]  The  rule  permitting  recovery  for  fright  does  not  require  that 
th6  direct  physical  injuries  be  permanent  or  severe.  We  think  it  ptein 
that  plaintiff  had,  under  the  evidence,  and  regardless  of  the  fright,  a 
right  of  action  entitling  him  to  some  degr^  of  recovery,  provided,  as 
the  jury  must  have  found,  defendant  was  negligent  and  plaintiff  free 
from  negligence  with  respect  to  the  accident.  It  is  elementary  that  it 
is  not  error  to  refuse  an  instruction,  although  correctly  stating  an  ab- 
stract proposition  of  law,  if  inapplicable  to  the  facts  of  the  case.  We 
think  the  requested  instruction  was  inapplicable.  In  the  Warren  and 
Roller  Cases,  supra,  refusals  of  requests  similar  to  that  under  consid- 
eration here  were  held  not  error. 

We  find  no  error  in  the  respects  complained  of,  and  the  judgment  of 
the  District  Court  is  affirmed. 


WATSON  et  aL  v.  ADAMS. 

SI2dP80N  et  aL  t.  SAMB. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  19,  1917.) 

Nos.  2925,  2926. 

L  Baskbuptct  ^=930Q(1) — Pbeferences — Suits  bt  Tbubtee — Plkadiwo. 

In  a  Bnlt  to  set  aside  a  deed  by  a  bankrupt  as  preferential,  the  omlation 
from  the  petltlMi  of  any  statement  that  tjie  recipients  were  diargeable 
with  notice  that  a  preference  would  result  is  fatal. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  TAg.  {  459.] ' ' 
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2.  Bankbttptct-  ^3175 — Fkatjduixnt  CJowvexanobs — Preitebewcis. 

A  transfer  by  a  bankrupt  merely  because  it  la  preferential  under  Bankr. 
Act  July  1,  18»8,  c.  S41,  f  60b,  SO  Stat  M2  (Ctmuk.  St  1910,  (.9644),  Is  not 
also  fraudulent  under  section  67e,  providing  tbat  all  conveyances,  etc^  by 
a  bankrupt  wltbin  four  months  prior  to  the  filing  of  the  p^ltlon,  with  in- 
tent to  binder,  delay,  or  defraud  creditors,  shall  be  null  and  void. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  247,  248.] 

3.  Bakebcftot   9s>178(2) — FKAUsnuBirr  Oohvktaho  bt  Bakkbtjti — ^Pat- 

ICENT  or  Debt. 

Where  the  existence  and  good  faith  of  a  debt  against  a  bankrupt  in  fa.- 
vor  of  his  mother  and  sister  were  not  questioned,  and  property  conveyed 
to  them  and  credited  on  the  indebtedness  was  fairly  worth  tJie  amount 
at  wbidt  it  was  taken  over,  and  the  grantees'  only  offense  was  that  tbey 
accepted  partial  payment  of  an  honest  debt  wh€^  offered^  the  conveyance 
was  not  fraudulent. 

IKd.  Not©.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  267,  269,  270.] 

4.  BaNKBTTFTOT  «S>166(1) — ^PBXFBBBNtXAI,  XBanKUCBS — KkOWUCDSE  07  GRAN- 

TEE. 

A  bankrupt's  mother  and  sister,  to  whom  he' conveyed  Ihnd  to  be  ap- 
plied on  a  debt,  lived  apart  from  him  and  had  no  knowledge  of  other 
transfers  of  practically  all  of  his  property,  nor  any  reason  to  think  him 
Insolvent  Interest  on  the  debt  had  been  regularly  paid,  and  he  told  them 
he  would  rather  give  them  some  property  and  get  rid  of  his  interest  bur- 
den. They  desired  to  own  some  land,  looked  into  the  value  of  that  cmj- 
veyed  and  agreed  on  a  price  which  was  its  fair  valoe.  HelA  that  the 
facts  did  not  show  knowledge  on  their  pert  tbat  they  would  be  paid  while 
other  creditors  would  not  be. 

[Ed.  Note.-^For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  250,  251.] 

6.  BANKBtTPnoT  «S3181' — Vbajtovuist  Tbahbfkbs — PatiOsrt  of  Debt  BAkbkd 

BT  LlUITAnONS. 

There  was  nothing  Inherently  fraudulent  in  a  bankrupt  recognizing 
and  paying  a  debt  honestly  due  his  wife,  though  harred  by  Unritatlona. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  9}  259,  260, 
271,  27.3,  274.] 

6.  BaNKBUPTCT  «=»175 — FbAUDTHJCNT  CONVETA^fCE^— Pbeferestces. 

Though  there  Is  nothing  fraudulent  merely  In  the  giving  of  a  preference 
which  rejiifllns  Aubject  to  attack  nnder  the  Bankruptcy  Act,  yet  when  the 
preferential' transaction  is  so  manipulated,  or  carried  along  into  later 
steps  80  as  to  attempt  to  defeat  the  recovery  of  the  preference  by  the 
trustee,  the  -  parties  come  within  the  condemnation  of  Bankr.  Act,  |  67e 
(Comp.  St  1918,  S  9651),  as  to  fpandulent  conveyances. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |f  247,  248.1 

7.  Bankbuptot  «S3166(1) — Pkxfebsntial  TBANsrEBS— KnOwixdoe  of  Gban- 

1SE. 

Where  a  bankrupt's  wife,  receiving  a  preferential  payment  from  him, 
knew  of  and  participated  In  a  series  of  nearly  simultaneous  transactlona, 
by  which  he  was  divesting  himself  of  practically  all  of  his  property  for 
the  payment  of  a  part  of  his  debts,  and  she  knew  that  he  was  leaving  a 
large  part  uppald  and  unsecured,  the  preferential  payment  was  voidable 
as  against  her  and  the  m<oney  recoverable  from  her,  if  it  remained  in  her 
hands. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  250,  251.] 

8.  Bankbuptct   «s3l86(l>,   803(1) — ^Pbefiskntiai.   Tbarbixbs — ^Bxcotbbt    or 

PBOPEBTT— BUBDEN  OF  PSOOF. 

Property  transferred  by  a  preferential  conv^amoe  by  a  bankrupt  may 
be  recovered  from,  any  one  not  a  purchaser  in  good  faith  and  for  value. 
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Knd  the  barflen  rests  upon  flie  person  idalttlog  to  Vb  eneih  pnrcbaser  to 
abaw  that  he  paid  value. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  ^^i  ^38, 
450.] 

9.  BanKSTTPTCT  «3>303@>— PKBnBEHXtAI.  TBAKSnaS-rBBCOTEBT  ov  Pkopeb- 

TY — BVIDENCB.  ■    • 

A  bankrupt's  wife,  up<Mi  recelTlng  from  the  bankrupt  a  preferential 
pa.vibent  of  |8,000,  loaned  12,000  to  ber  son  on  his  note,  and  almost  imme- 
diately took  from  S.  a  deed  to  40  acres  of  tlnAier  land,  giving  8.  therefor 
the  rsnainlug  $1,000  <tf  money,  the  son's  note  for  $2,000,  and  a  mortgage 
on  the  land  for  $1,000.  There  was  no  evidence  as  to  the  value  of  the  land, 
and  none  of  the  parties  had  evw  seen  it,  or  seemed  to  have  any  definite  in- 
formation about  it.  Beli,  that  S.  did  not  Bvstaln  the  bnrdsn  of  showing 
the  payment  of  value ;  there  being  no  sn£9cient  reason  to  think  that  the 
land  was  worth  anything  more  than  the  amount  of  the  mortgage. 

[Bd.  Note. — Fk>r  other  cases,  see  Bankruptcy,  Cent  Dig.  |  462.] 

10.  Appeal  and  Bbbob  «s>1047(1) — ^Habkubs  Ebbobi— Basznq   Decbeb  oh 

Evidence  in  Anotheb  Case. 

A  trustee  in  bankruptcy  l»otiglit  B  scdt  agalnM  the  bankrupt's  miother 
and'Slater  to  recover  land  conveyed  to  them  by  the  bankrupt,  ajid  asotber 
suit  against  S.  to  recover  a  preferential  payment  to  the  bankrui^B  wife, 
paid  by  her  to  S.  in  exchange  for  land,  and  the  two  cases  were  tried 
together.  Held  that,  where  it  appeared  that  S.  was  not  a  purchaser'  in 
good  faith,  she  was  not  prejudiced  because  the  decree  against  ber  was 
based  In  part  on  tMtimony  offered  and  received  la  the  other  suit  on.  the 
Questii^  ot  whether  the  transfer  to  the  wife  was  preferantial  and  fraud* 
nlent. 

.   [Ed.  tNote.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  H  4146, 
4160-4152.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Southern  District  of  Ohio ;  John  E.  Sater,  Judge. 

Two  suits  by  Paul  L.  Adams,  as  trustee  of  Joseph  M,  Hamilton, 
bankrupt,  against  Margaret  Watson,  individually  and  as  administra- 
trix of  Elizabeth  Hamilton,  and  others,  and  against  Wilbur  E.  Simpson 
aixd  others.  From  a  decree  for  plaintiff  in  each  case,  defendants  ap- 
peal. Decree  in  the  first  case  reversed,  with  instructions,  and  decree  in 
second  case  affirmed  conditionally. 

Joseph  M.  Hamilton  was  adjudicated  bankrupt  upon  a  petition  filed  against 
him  January  19, 1913.  On  January  1, 1012,  he  had  given  to  bis  wife,  Bebecca, 
a  note  for  $7,000,  said  to  represent  an  existing  debt,  and  had  deeded  to  her 
their  home  property  at  a  stated  price  of  $3,000  (leaving  $4,000  unpaid).  This 
deed  was  not'Ceoorded  uatll  within  tomr  month*  b^ore  the  filing  of  the  peti- 
tion. October  25,  1912,  he  deeded  three  parcels  of  land  to  his  mother  and 
sister  (Elizabeth  Hamilton  and  Margaret  Watson)  for  a  recited  consideration 
of  $3,000,  and  they  gave  him  credit  for  this  amount  upon  his  notes  to  them. 
At  about  the  same  date  he  and  his  wife  Joined  in  a  mortgage  fbr  $3,000  upon 
the  "Boyle  platCe" — iqiipareBtly  tite  greater  share  of  its  value,  l^ls  mortgage 
was  for  a  permanent  loan,  and  the  amount  was  given  to  ber  and  applied  upon 
the  $4,000  (balance)  debt  from  him  to  her.  This  $3,000,  and  its  proceeds,  were 
turned  over  by  her  to  linnle  (J.  Simpson  (wife  of  Wilbur  B.)  in  exchange  for 
Ifissouri  property.  ' 

To  restore  all  this  prwerty  to  the  estate,  the  trustee  in  bankruptcy,  Adams, 
brought  three  suits  in  the  court  below;  though  informal,  these  have  been 
treated  as  plenary  suits  in  e^ity.  One  was  against  the  wife,  Rebecca,  to 
set  aside  the  deed  to  the  home.  This  relief  was  granted,  and  she  has  not 
appealed.  The  second  was  against  the  mother  and  sister.  The  conveyance  to 
them  was  vacated,  and  their  appeal  is  Na  2926.    The  third  was  against  Mp. 

«=>ror  •ai«r  OUM  ■«•  iMm«  topio  *  KKT-NUMBSR  In  M  Ker-Nttmb«r9d  DlgMU  <t  Isd«)cw 
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aad  Mrs.  HamllUm  end  Mr.  and  Mrs.  SUnpapn,  to  reach  the  prooeeds  of  the 
$3,000  In  the  bands  ot  the  Simpsons.  No.  2926  is  their  appeal  from  a  decree 
giving;  the  relief  sought.  Th&»  is  oae  record  conuuoa  to  both  appeals  (exc^tt 
as  later  stated). 

B.  W.  Gearheart,  <^  Columbus,  Oliio,  for  appellants. 
Albert  O.  Barnes,  of  Cadiz,  Ohio,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SAN- 
FORD,  District  Judge. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  petition  against  the  mother  and  sister  directly  alleges  that  the 
conveyance  was  made  by  Hamilton  with  intent  to  hinder,  delay,  and 
defraud  his  creditors,  but  does  not  say  that  the  grantees  participated 
in  this  intent.  It  then  proceeds  to  allege  that  the  deed  was  within 
the  four  mohths  period  and  constituted  a  preference,  but  omits  any 
statement  that  the  recipients  were  chai^eable  with  notice  that  a  pref- 
erence would  result— a  fatal  omission  on  this  theory.  Carey  v.  Don- 
ohue  (C.  C.  A.  6)  209  Fed.  328,  126  C.  C.  A.  254.  However,  we  pass 
by  any  question  of  pleading  and  come  to  the  merits. 

[2, 3]  The  distinction  between  a  fraudulent  conveyance,  voidable 
under  section  67e,  and  a  preference,  denounced  by  section  60b  has 
been  ohen  stated,  most  latdy  and  most  clearly  in  the  Van  Iderstine 
Case,  227  U..S.,575,  582,  33  Sup.  Ct.  343,  57  h.  Ed.  652.  At  least 
since  that  decision,  it  cannot  be  doubted  that  a  conveyance  which  is 
a  preference  under  Ejection,  60b,  is  not,,  therefore,  apd  merely  there- 
fore, fraudulent  under  section  67e.  Conceivably,  there  may  be  other 
elements  of  intent  which  will  give  it  also  the  latter  character;  but  the 
intent  to  prefer  reached  by  one  section  is  not,  ipso  facto,  the  intent 
to  defraud' reached  by  the  other.  The  record. here  is  barren  of  evi- 
dence indicating  this  distinct  and  characteristic  intent  to  commit  a 
fraud  by  the  deed  to  the  mother  and  sister.  The  existence  and  good 
faith  of  their  debt  against  Hamilton  are  not  questioned.  That  the 
property  conveyed  was  fairly  worth  just  about  the  amount  at  which 
it  was  taken  over  is  practically  conceded.  Their  only  offense  is  that 
they  accepted  partial  payment  of  ah  honest  d^bt  when  it  was  offered, 
and  this  is  not  fraud. 

[4]  Upon  the  matter  of  preference,  the  Only  question  is  whether 
they  nad  the  condemnatory  knowledge ;  ever3rtl{ing  else  is  clear.  Here 
the  trustee  has  not  met  the  burden. of  proof  resting  upon  him.  Inter- 
est, had  been  regularly  paid;  Hamilton  told  them  he- would  rather 
give  them  some  property  and  get  rid  of  his  interest  burden;  they 
had  a  sentimental  desire  to  own  some  land ;  they  looked  into  the  value 
and  agreed  on  a  price;  and  the  deal  was  made.  They  did  not  live 
in  the  family  with  him,  but  apart;  they  had  no  knowledge  of  his  other 
transfers,  nor  any  reason  to  think  him  insolvent;  and  tfie  inference 
that  they  knew  (had  reasonable  cause,  etc.)  they  would  get  their  pay, 
while  others  would  fare  worse,  rests  only  on  suspicion — an  insufficient 
foundation.  The  decree  in  No.  2925  must  be  reversed,  and  the  court 
below  instructed  to  dismiss  the  petition. 
';.  [S]  li)  the  other  case,  No.  ^26,  A&petitiop,  which  was  treated  as 
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a  1^  of  complaint,  is  subject  to.  the  sam^  inSnt^itiies  as -In;  No.  ^5, 
but  they,  m^y  Ije  .passed  by,  .  We  should  ^lesitat^e^^  io  fin(i  that,  tte.  tjjir% 
ing  oyer  of  th(^  .$3,000  to  Mrs.  ^^amilton  v^^  iwith  it^t/ent  to  ^irifid 
creditors;  9s .  distinguished  iErom  an  intent  tot  prefer  ooe  Jegitimate 
creditor  over  others,  if  that  wer«  the  coptrolling  question.  Whife  the 
giving  of  the  note  to  her  was.  the  revival  o^an  indebtedness  long  bar- 
fed by  the^^^taituite  of  }inutatioas,;3^,,if  itl.hoQ^t|y  existed,  thei-«  w«s 
nothing  inherently  fraudulent  if>;i;ecognizing  it, ^d. paying  it;  but  wje 
think  it  unnecessary  to  determme  this  speci^c  branch  of  the  case. 

[i-%]  In  spite  of  the  recognize^  distinction  to  which  wehaverer 
f erred  between.- transactions  iwhich,  are  merely  prefer^noes  .and  those 
which  are  iBtien4ed  to  4iinder,  de^a^c,  ^aA  defraud,  it  i^  pointl^d  out  in 
Dean  v.  I)a,vis,  242  U.  S,.  438.  444,  37  Sup.  Ct  430.  ^1  L.  Ed.  4'l9i, 
that  what  bjegins  as  a  pref er^ce  may  end-  as  ^  frau4r  •  H^reating  this, 
the  latest  decision  of.tb^  3ui»ren)e  Ccwr^as  oQt  intoned  to  mojdtly,  or 
linjit  the  folding  ef/tihe  V^  Iderstine  Qise^  we  think  the,  pjrinaple 
must;be  that-while  ti^^eis  nojlJiing  i  raiv^uleot  merely  in  the  giving,  of  ,a 
preference  which  is  and  remains  subject  to  effective,  afiacl^  ^ndnei^- 
tralizatton,.,if  as  a  preference  i^  violates  the-Bankruptiqr  I>ia:w,,.yet^ 
when  the  preferential  transaction. is  so  nianipulated,  o^  wben.  it  i&  (tar- 
ried along  into,  such.later  stq)s,  as  to  attempt  to.  defeat  jthe  .recov,pry  of 
the  pr.eference  by  the,  trustee,  it  ^'isults-^hat  the  parties,  are  eng^ed  in 
an  attempt  to  f^feat  the  .inten4e4  ppierat?,op  of.  the  Bankruptcy  Iaw 
itself,  and  they  have  placed  themselves  wlth'ini.the  condemnation  of 
section  67e.  This  payment  to  Mrs.  HamiHwi  was  at  leist  preferential. 
There  is  no  room  to>dqubt  that,  she  kn&vv;  of,  and,  indeed,  participated 
ioi  the  series  of  nearly  pimultane9us,  transactions,  by,  which  M;c.  ■H^m- 
iltpn  ivas,  divestingc  h^mse)^  pf.  practically  all;  his  property  ,for  the  payr 
m^nt  of  part,  oi.'his- debts,  and, that, she, kneur  1^.  W«ls  leaving  a. large 
part  unpaid  and  unsecured.  It  follows  that  the  preferential  pa^yment 
was  voidable  as  against  her  and  the  money  C9«ld  have  been  recovered 
tsofa  her,if  ithad  remained,  in.  her  hand4;.,And  it  iollows,  also,  that 
any  attempt  by  her  to  put  it  beyond  the  reach  of  a  jwssible  action  by  a 
possible  trustee  was  voidable,  as  being  in  hindrance  and  defeat  of 
that  portion  of  the  Bankruptcy  Law  which  contemplated  that  the 
trustee  should  recover  sodi  preferences.  •  iX  -fdlouvs,  too,  upon  fa- 
miliar principles,  that  property  transferred  bv  a  conveyance  of  this 
character'  can  be  recovered  from  any  one  who  iS  not  k  piii-chaser  in 
good  faith  and  for  value,  and  that  the  burden  rests  upon  the  person 
claiming  to  be  such  purchaser  to  show  that  be  paid  vahw. 

[9}  At  once,  upon  recdpt  of  the,  $3,000,  Mrs.-  Hacnltpn.  loaned 
•^,000  to  her  son,  taking  his  note;  Snd  almost  inmiediately  (after  a 
transaction  immaterial  because  abandoned)  she'  took  from  Mrs.  Simp- 
son a  deed  to  40  acres  of  timber  land  in  Missouri,  and  gave  Mrs.  Simp- 
son her  remaining  $1,000  of  money,  the  $2,000  note  against  the  son 
and  a  mortgage  back  on  the  Missouri  land  for  $1,000.  There  was 
ho  evidence  about  the  value  of  this  land.  Neither  Mr.  or  Mrs.  Simp- 
son nor  Mr.  or  Mrs..  Hamilton  had  ever  seen  it,  and  no  one  of  them 
seemed  to  have  any  definite  information  about. it  We  do  not  need  to 
£0  so  far  as  to  say  that  vy;e  cannot  believe  the  transaction  was  in  good 
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faitfj;  !t  is  enough  to  say  that  there  Is  no  sdfSeient"  reason  to  think 
that  the  land  was  worth  a  dollar  more  than  the  amount  of  the  mortgage 
given  back  upon  it,  ami  that,  since  the  burden  was  upon  the  Simpsons 
to  show  that  they  paid' yalue,  theycannbt  complain  if  it  is  held  that 
they  have  not  established  this  position.  '     , 

[10]  The  Simpsons  complain  because,  the  decree  against  them  is 
based,  in  part,  upon  testimony  wWch  had  b€«n  offered  and  received 
in  No.  2925,  but  not  in  No.  2926.  The  cases  t*«re  tried  together,  and 
there  is  some  confusion  on  this  subject;  but  we  do  not  see  anything 
materially  prejudicial  to  the  Simpsons.  The  testimony  in  question  cmi- 
cemed  the  deaJiii^s  between'  Mr.  and  Mrs.'  H*tnlt©h  «id  supported 
the  conclusion,  that  the  transfer  of  the  money  to  her  was  pfeferen- 
tial,  and,  in  the  sense  above  explained,  fraudiflent.  Since  we(  fitid 
that  the  Simpsons  cannot  be  Considered  good;  faith  purchasers,  they 
are  not  so  vitally  concerned  in  the  perfection  6f 'the  ease  against  Mrs. 
Hamilton  that  we  oug^  to  reverse  the  case  for  the  -error — if  error 
there  was — in  not  requiring  this  sa^  testrrtiohy  to  bfe  taken  over  again 
in  the  second  case. 

•  In  view  of  tfie  conclusions  "we  have  expressed,  it  becdmes  immate- 
rial to  consider  other  questions'  discussed  in  the  briefs. 

The  decree  below,  in, this  case,  No.  2926,  is  affirmed',  with  costs. 

Althoujgh' not  raiised  by  counsel,  the  question 'obtrudes  itself  wheth- 
er the  values  of  Mrs.'  Hanrrilton's  dower  an<il  homestead  rights  have 
been  properly  preserved  to  her.  See  Re  Lingafartter  (C.  C.  A.  6)  181 
Fed.  24,  104  C.  C.  A.  38, 32 1.  R.  A;  (N.  'S.)  103.  Fn  two  conveyances, 
we  infer  that  she  released  her  dower,  and,  in  the  third  instance,  it 
would  merge.  All  seem  to  have  been  part  of  the  transaction  by  which 
she  was  getting  payments  made  to  her ;  but  now  fliese  payments  are 
in  effect  taken  away  from  her.  The  affirmance  Is,  therefore,  with  the 
condition  that  the  court  below  permit  such  modificaticm  in  this  respect 
as  Mrs.  Hamilton's  rights  may  require,  if,  indeed,  she' has  any  equity 
to  compensation  which  she  has  not  lost  by  her  conduct  in  the  matter  or 
by  nonclaim. 


KAIiKlALII  et  ai.  V.  8UIiIiF7AN  flt  aL 

(Circuit  Court  of  Appeals, 'Ninth  Circuit.    May  7,  191T.) 

• ,  No.  2816.  ,    •       .    . 

1.  DraDS  *=9l24(l)— E?TATIP8  CKEATBD— P«B  SnfPDB.      ' 

A-'deed  to  the  grantor's  datfgbte^  aiUf  tULttng  tbnt  It  was  an  abaiAiite 
co&vejanoe  aiMl  necitiiiK  tbat  It  wa»  na^e-  to  provld^!  for  tlie  daughtera, 
.  80  as  to  "present  unavoldpble  convenience"  abd  for  their  care  and  nrain- 
tenance,  and  Oiat  It  was  the  grantor's  desire  that  they  might  he  "bene- 
Sted  with  the  proceeds  arising  therefrom,  togetUe^  wtth  13ie  rents  to  ttieir 
children  and  as^ns,  aa  well  as  thA  pajt&e&te  to  tje  madB'  for  the  real 
eBtate  hereandefr  con^ney^ed  and  t^eacrtbed  p^qi^a,to  the  end  of  their  lives 
and,  Xorerer  to  their  heirs,"  provided  that  the  grantor  thereby  made,  sold, 
conveyed,  released,  and '  forever  qultcralm'ed  to  the  danghtera  property 
therein  flSJcMbed,  and  that  appartenanceB,  rights,  and  pvlvUeges,  a6  Well 
ab'tbe  ptticeed^  thereof,  should. betoBg  to  thiei dangfatBrajand  Oi^  tvpr^ 

'"<e=»^or'  other  eiktt  tie  Mtfe  topfe  *  lCKT-Nt;MBKR  ta  all  K*r'i<<iiBb«r«d  OktMU  *  iDdam 
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aentatlTes  hb^  boln  4ja,d  M^lgns,  toreyer^  H  tarGtfr  provided  tbat  tbe 
dangbters  nnttl  the^r  death  "shalj  lesre  (jbese  .lands  and  rights  apper- 
tiUning  to  #hoiridoever  tbey  may  deiolse,  pk'AVMblg  it  be  done  In  tratib  and 
bopestjr,  b«it  BhduldT  It  not  be  nAde  tn  ttcoocdtnce  wl^  th«  abotve  st>«b  as 
the  conveyance  and  acknowledgment  thereof,"  then  the  land  should  re- 
vert to  the  grantor  and  his  heirs,  "and  the  benefit  shall  only  be  theirs 
provUHnRt  tile  aecoBd  peaty  iiave  to  (blldraA,  bat  b)  Qtfe  event  thaftbe 
paitlas  «f  t2ie  second  part  bavtog  cbUdrea  all  tbe  rlgbttts  sball  ^descend  to 
theiri  In-  the  mAnnar  as  iHijoyed  by  ttldr  paionts,  proridjad  that, ,  if  one 
of  the  parUea  cil  the  seitoml  part  sbonld  die  witbrat  aey  Issue  living 
at  the  time,  all  tbe  rights  itbovti  mmtlened-  shall  descendto  tbe  sarvlvor." 
Etld  that;  wtaWe  both'  dBMSfatars  bod  «faMdt«n  and  tbco**  ^vas  no  claim 
that  the  oontingefDcy  a*  to  a  dlaiuxtest  derisa  bad  oocnend,  tbo  daij^liters 
toolD  a  fee  simple. 
[Sd.  Note.— FOf  oOMr  casea^  s^  Deeds,'  Oedt  Dtg^  ft  428,  4S4.T 

2.  Diaipg  <cg98T— CotftfiMW^ow — iMTKima^  . . 

A. deed  is  t».  be  .C9iisti4wd'acaoj>dlng.to  tbe  lst«njtfoi^,of'the  parties-  as 
manifested  by  the  entire  Inetrunrent,  even  though  It  nui,y  not  con^poit  with 
tbe  language  of  fi  particulair  (lart. 

[Bd.  Note.^S<Dr  otbeV'  caSes,)  ses  Deedsw  Cent  Oig.'il  23a,  232.] 

3.  DkEDS  (S=306 — CJONBTBUOTION— RjECIXAiS.       .       . 

,  Wliere  a  deed  contained  recitals  as  to  the  property  of  the  tonveyance, 
the  words. used  in  tlie  recitals,  thon^  not  a  necessary  p&tt  of  the.d^ed, 
mlglit  be  considered  .in  ascertaining  the  intention  of  the  grantor;^    . 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  §§  256-260-]    •  • 

4.  DiiEDs  «=3l23 — CoNSTftrcTTON — "CHU-biraw.*'     '  '    ' 

■Thef  rule  of  the  common  law  Is  that  in  a  conyeyaiice'lfy  Aeed,  the  wowl 
"cbftdren"  Is  nc>t  the  eqnlvalent  of  heirs.  "■■ 

[Ed.  Note.— For  other  caSe3,.8ee  tjeeds.  Cent  Dig.  Si  ^47-^74,  iX^SS. 

For  ^er  4eflnLtiona,Bee  Woid»;and  Phntsesv  First  and  Second.  Series* 
CJblld.]  ;  t        ;     . 

5.  Dnaos  «saa6 — lUNttridims  Aim  Barwmmmrr^iA'fwtba  or  -ObifvarAKci.   ' 

Wheire  a  deed  provided  that  the  grantofr  did  tbe^^by  sell,  give,  cwlVey, 
relea*,  effectuate,  and  foreVer  qnitdalni'to  the  grantees,'  the  formal  word 
"grant"  was  not  ne^jessnry,  as  the  words  nsed  plainly  manifested  an  In- 
tent thaft  tbe  estate  shoald  pass  by  the  deed. 

lEd.  Note.— ror  Other  cases,  see  Deeds,  Oent  Dig.  fj  66,  K.] 

6.  Dnens  <$s»90 — G<HraiBi7anon— Avbiqurt. 

Where,  nnder  a  deed,  tbeemnt  itself  was  dear,  idiat  oonatmctlon  of  a 
clause  which 'hamiMilsed.wttk  tbe  grant  aiid  was  1q  oonformity  with,  tbe 
oparative  part  o£  tbe 'di»ed  alwnild  be  «livw  such  olause. 

[Ed.  Note.—ror  otber  cases;  see  Deeds,  Cent.  Dig.  i§  284-237,  247,  248.1 

7.  DsEna  4s»9Q*-Odiisixuction— DxcLA&AXioNS  as  to  Characieb  of  Instbd- 

ItEN?'.         .... 

A.  statenrent  In  a  deed  that  It  was  an  absolute  ciMiveyance  of  land  was 
not  to  be  wholly  ignored  in  construing  the  deed;  It  being  a  part  of  the  In- 
strument. 

[Ed.  Note.— For  other  oases,  see  Deeds,  Cent.  Dig.  {{  234-237,  247,  24&] 

8l  Deeds    «=9l2S — Cowstbuction — Bbtates    OaEATBi>-^"AB80LtJT«    Oonvbt. 

AWCB."' 

An  "atwolnte  conveyance"  of  land' ordinarily  n>eans  a  transfer  of  an  un- 
•restrlcted  or  unconditional  estate. 

[Ed.  Note.— !For  other  cases,  see  Deeds,  Cent  Dig.  5i  345-374,  413-435. 
For  other  definltlops,  see  Words  and  Phrases,  Second  Series,  Absolute 
,  Conveyance-]"  ,  . 

As»For  ■tbareuM  M*  mm*  tUile  a  KBTF-MUMBBIR  la  all  Kcjr-Mumbared'OixMU  A  InAalw 
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In  Error  to  the  Supreme  Court  of  thie  Territory  of  Hawaii 
Action  by  Mary  Kaleialii  and  others  against.  H«nrietta  Sullivan  and 
•others.     Judgment  for  defendants,  and  plaintiffs  bring  error.     Af- 
firmed. 

This  Is  an  action  brone^t  to  quleit  title  to  certain  teal  estate  in  Hawaii,  all 
tbe  partleB  claiming  title  from  a  commob  soaroet  .a'  deed-. from  Alexander 
Adams,  Jr.,  dated  Septemi>er  10,  18S8,  and  Aunins  -to  th»  dau^iten  of  the 
grantor,  Peke  4aid  Maria.  The  deed  was  in  tlw  Hawaiian  .language,  bat  a 
translation  of  tbe  material  parts  is  as  follows: 

"This  deed  la  an  absolute  conyeyance  aC  land,  made  titis  15tli  day  of  Sep- 
tember in  tbe  year  of  oar  Lord  one  tboosand  ^g^  taBndred  and  iifty^ight. 
between  Alexander  Adams,  Jr.,  of  Honolulu,  Island  of  Oabu.  tlie  party  at  tbe 
first  part,  and.  I^Bke  aad  Made,  bis  dapgbteijs,  ot  tb»[iaiB»  place,  of  ttw  second 
part 

"Wltnesseth,.that  the  above-nantted  Alexander 'Adams,  Jr.,  of  Ms  own  voli- 
tion, in  order  to  provide  for  bis  daughters,  Pek«  and  Maria,  Ho  as  to  prevent 
unavoidable  convenience  and  for  the  care  of  their  person  with  tblnga  neces- 
sary as  well  as  their  maintenance ;  and  wliereas,  tbe  said  Alexander  Adams, 
Jr.,  because  of  Us  own  desire  for  the.  aforeoaid  danghters,  that  they  may  be 
benefited  with  the  proceeds  arising  therefrom,  together  with  the  rents  to  their 
children  aqd  assigns,  as  well  a^  the  payments  to  be  made  for  the  teal  estate 
hereunder  convej'ed  and  described  premises  to  the  end  of  their  lives  and  for- 
ever to  their  heirs,  independent  of  all  restraint  and  interference  of  their  bus- 
bands  or  those  they  may  have  hereafter,  providing  no  conveyance  is  made  to 
their  husbands: 

"Now,  therefore,  this  deed  showeth  that  the  above-mentioned  Alexander 
Adams,  Jr.,  la  coasideraticn  .of  the  statements,  herein  made,  and  of  two  dol- 
lars paid  into  his  hands  by  the  parties  of  the..abovie-mentioned  second  part, 
which  has  been  received,  in  witness  pf  tbe  making,  sale,  ^rlng,  conveying, 
releasing,  effectuating,  and  conflrmlng,  therefore,  by  this  deed,  do  make,  sell, 
give,  convey,  release,  effectuate,  and  forever  (inlt<!lalm  to  the  parties  of  the 
second  part  hereinabove  mentioned  all  those  certain  pieces  of  land  situated 
at  Olomana,  Honolulu,  and  the  boose  lot  'Situated  -  in  tbe  tosni  of-  Hoaolnlu, 
along  Hotel  street  (Ii.  G.  A.  6049B)  to.  Keoki  no  Maluls,.  dieeded  to  me  on 
the  3d  day  of  August,  1854,  royal  patent  iSlS,  acknowledged  on  tbe  lltb 
day  of  April,  1856,  and  also  grant  2.349  and  2530,  signed  on  the  Stb  of 
April,  1S57,  and  on  the  14tb  dny  of  September,  IS&S,  and  tbe  boose  lot 
sold  to  m^  t^  deed  from  Alexander.  Adams,  signed  on  the  22d  day  of  June. 
1850,  and  acknowledged  by  A.  Bates  on  the  22d  day  of  August,  1850,  the 
descriptions  of  which  are  as  follows:  •  »  •  •po  have,  together  with  tiie 
things  thereupon,  tbe  houses  and  appurtenances,'  rights,  and  privileges,  as 
well  as  the  proceeds  thereof,  either  in  law  or  equity,  to  receive  from  said'  lands 
«nd  from  all  sources  and  all  tbln^i,  togetlier  with  tbeluteKsta  and  rigjits 
appertaining  to  tbe  party  of  tbe  first  pbit,  stuU  belong  tA  Pake  and  UHria,  and 
to  their  representatives  and  heirs  and  assigns  forever. 

"And  the  above-mentioned  Alextmder  Adams,  Jr.,  and  until  the  decease  at 
his  daughters  they  shall  leave  these  lands  and  rights  appertaining  to  whom- 
soever they  may  demise,  providing  It  be  done  In  truth  and  honesty,  but  should 
it  not  be  made  in  accordance  with  tbe  above  sUch  as  the  conveyance  and  the 
acknowledgment  thereof,  then  in  such  case  these  lands  should  revert,  together 
with  all  appartenances,  to  Alexander  Adams,  Xr.,  of  the  first  part,  and  to  his 
belcs,  and  the  benefits  slMill  only  be  theirs,  providing- tli^.  second  party  have 
no  children,  but  in  tbe  event  that  the  parties  of  the  second  part  having  chil- 
dren all. the  rights  shall  dascend  to  them  to  the  manner  as  en]oy«d  by  their 
parents,  provided  that,  if  one  of  the  parties  of  the  second  part  should  die 
withoivt  any  issue  living;  at  the  time,  all  tbe  rights  above  menttoned  aball 
descend  to  the  survivor  of  them.  The  parties  of  the  second  part  hereinabove 
set  forth  do  hereby  witn^s  under  oath  and  by  aflinnation;  as  weU  as  to  all 
the  contents  of  this  deed,  and  do  hereby  bind  and  do  both  consent  to  and  with 
the  party  of  the  first  part  hereinabove  mentioned  to  rati/y  .and  cerUi^  and  to 
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bond  and  execute  to  the  truth  of  this  deed,  as  well  at  to  all  the  amdlttons 

herein  mentioned. 

"In  witness  whereof,  I  hereby  sign  with  my  hand  and  seal  this  day  and  the 
year  first  above  written.  Alexander  Adams,  Jr." 

Peke  afterwards  conveyed  all  her  interest  to  her  sister  and  cograntee. 
Maria.  Thereafter  Maria  conveyed  to  Robertson  and  Bolte,  trustees,  and 
they  conveyed  to  Sullivan  and  Bulkley,  and  their  heirs  and  assigns  forever, 
who  and  whose  assigns  have  been  in  possession  until  the  present  time.  Bulk- 
ley  Is  one  of  the  defendants  herein,  and  the  other  defendants  are  the  suc- 
cessors in  interest  of  Sullivan.  Maria  died  in  1894  leaving  children;  Peke 
died  in  1914,  leaving  two  children — Mary  Kalelalll,  bom  In  18Q9,  one  of 
the  plaintiffs  herein,  and  Robert  N.  Boyd,  bom  in  1863,  who  died  in  1»14, 
leaving  four  children,  Bebecca  L.  Miles,  Annie  K.  Boyd,  Kobert  M.  Boyd,  and 
Victor  K.  Boyd,  the  other  plaintiffs  herein.  The  Supreme  Court  of  the  terri- 
tory of  Hawaii  held  that  the  deed  gave  to  each  of  the  daughters  a  fee  simple 
Is  an  undivided  half  of  the  land  described  thorelu,  and  it  Is  to  review  that 
decision  that  the  defendants  below  sued  out  writ  of  error  to  thUi  v.ourt 

Andrews  &  Pittman  and  Frank  Andrade,  all  of  Honolulu,  T.  H.,  for 
plaintiffs  in  error. 

Holmes  &  Olson  and  Frear,  Prosser,  Anderson  &  Marx,  all  of  Hono- 
lulu, T.  H.  (E  B.  McClanahan  and  S.  H.  Derby,  both  of  csan  Francisco, 
CaL,  of  counsel),  for  defendants  in  error. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
controlling  question  m  the  litigation  is  the  construction  of  the  deed 
from  Alexander  Adams,  Jr.,  to  his  daughters,  Peke  and  Maria.  The 
plaintiffs  in  error  contend  that  the  proper  construction  is  that 
Adams  created  in  each  one  of  his  daughters  an  estate  for  the  life 
of  each  one  of  them,  with  a  remainder  over  to  their  children,  if  any 
such  children  should  survive  the  mother  or  mothers.  Defendants  in 
error  contend  that  the  deed  gave  Peke  and  Maria  each  a  fee  simple  in 
half  of  the  land,  and  that  Peke's  interest  passed  to  Maria,  and  that 
the  fee  simple  in  both  halves  passed  from  Maria,  through  Robertson 
and  Bolte,  to  the  defendants  in  error. 

[2, 3]  The  true  principle  is  to  construe  the  deed  according  to  the  in- 
tention of  the  parties  as  manifested  by  the  entire  instrument,  even- 
though  it  may  not  comport  with  the  language  of  a  particular  part  of  it. 
The  recitals  in  the  deed  under  examination,  and  which  may  be  useful 
to  aid  us  in  arriving  at  the  intent, "are  a  kind  of  explanation  by  the 
grantor.  The  first  purpose  disclosed  by  them  is  "to  provide  for"  the 
daughters,  so  as  to  prevent  inconvenience  to  them,  and  also  to  provide 
the  care  of  Iheir  persons  with  necessary  things,  and  to  provide  also  for 
their  maintenance.  The  words  used  in  the  recitals  are  not  a  necessary 
part  of  the  deed,  but,  being  m  the  instrument,  they  afford  a  clue  to  the 
intention  of  the  maker.  Washburn  on  Real  Property,  §  2351.  The  sec- 
ond clause  of  the  recital  explains  the  wish  of  the  father  that  his  daugh- 
ters may  be  benefited  in  the  way  there  mentioned;  that  is,  with  the 
proceeds  arising  from  the  lands,  together  with  the  rentals,  "to  their 
children  and  their  assigns,  as  well  as  the  payments  to  be  made 
for  the  real  estate  *  *  *  to  the  end  of  their  lives  and  forever 
to  their  heirs,  independent  of  all  restraint  and  interference  of 
242F.— 2» 
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their  husbands  or  those  they  may  have  hereafter,  providing  no  convey- 
ance is  made  to  their  husbands."  These  words  specially  pertain  to  two 
things— one,  rentals  to  come  from  the  lands,  and  another,  proceeds 
to  come  from  payments  to  be  made  for  the  lands  conveyed  by  tibe  deed. 
Rentals  might  accrue  while  the  real  estate  was  rented  and  unsold  by 
the  grantees,  but  payments  for  the  lands  conveyed  could  only  come, 
should  those  in  whom  the  right  to  convey  was  vested  thereafter  sell  and 
convey  their  title  and  ownership.  And  as  the  present  conveyance  was 
to  the  daughters,  Peke  and  Mana,  they  alone  could  convey  title  to  cre- 
ate proceeds. 

[4]  It  is  argued  by  defendants  in  error  that  by  die  words  "to  their 
children  and  assigns"  those  two  classes  are  placed  on  an  equality,  and 
that  inasmuch  as  there  could  be  no  assigns,  except  those  to  whom  the 
daughters  night  convey,  a  reasonable  construction  is  tfiat  by  "children 
and  assigns"  are  meant  the  heirs  of  the  body  of  the  gnantor,  Adams,  and 
the  assigns  of  the  grantees.  No  cases  are  cited,  however,  to  justify  a 
construction  which  regards  children  as  equivalent  to  heirs.  The  rule 
of  the  conanon  law  is  that  in  a  conveyance  by  deed  the  word  "chil- 
dren" is  not  the  equivalent  of  "heirs."  Adams  v.  Ross,  30  N.  J.  Law, 
505,  82  Am.  Dec.  237;  4  Kent's  Comm.  6.  In  construing  wills  the  rule 
is  much  more  liberal.  But,  notwithstanding  the  general  common-law 
rule  relating  to  the  administration  of  the  law  of  real  estate,  it  is  to  be 
said  that  some  confnsion  has  been  created  in  the  deed  under  examina- 
tion by  the  use  of  the  word  "heirs"  in  the  additional  language  included 
in  the  premises  or  recitals,  that  the  daughters  are  to  take  "to  the  end  of 
their  lives  and  forever  to  their  hdrs,"  independent  of  all  restraint  of 
their  husbands.  Considering  the  whole  clause,  there  is  room  for  con- 
tention that  these  latter  words  made  an  estate  of  inheritance,  and  that 
by  them  technical  use  of  the  word  "children"  was  qualified. 

[6]  But  we  may  concede  that  the  preliminary  parts  of  the  deed  are 
not  sufficiently  clear  to  tell  us  that  a  fee  simple  was  intended  to  be  con- 
veyed, and  with  this  concession  in  mind  let  us  proceed  to  the  operative 
words  of  grant  as  of  special  importance: 

"This  deed  showeth  that  •  •  •  Alexander  AdamS.  Jr.,  •  *  •  m 
consideration  of  the  statonenta  •  •  •  and  of  two  dollars  paid,  *  *.  • 
which  has  been  received,  *  *  *  by  tbLs  deed  do  vo&ka,  sell,  give,  convey, 
release,  effectuate,  and  forever  quitclaim  to  the  parties  of  the  second  part  here- 
inabove mentioned  all  those  certain  pieces  of  land.    •    ♦    •••  etc. 

Here,  too,  there  is  somewhat  clumsy  use  of  words  and  sentences. 

but  that  makes  no  difference,  for  the  words,  sell,  give,  convey,  release, 
effectuate,  and  forever  quitclaim  are  sufficient  to  show  the  clear  intent 
of  Adams  to  grant  his  interest  or  estate  in  the  lands  described  in  the 
deed.  We  are  not  losing  thought  that  the  word  "grant"  is  omitted. 
But  as  the  other  words  so  plainly  manifest  that  Adams  intended  that 
his  estate  should  pass  by  the  deed  the  formal  word  grant  was  not  nec^ 
essary.  Shove  v.  Pincke,  5  T.  R.  124 ;  Lynch  v.  Livingston,  8  Barb. 
(N.  Y)  463r485;   Washburn  on  Real  Property,  §  2285. 

Next  taking  up  the  habendum  clause,  and  we  have  these  words : 

"To  have  together  with  the  things  thereupon  •  •  •  rights  and  privi- 
leges   •    •    •    either  In  law  or  equity,  to  receive  from  said  lands    •    •    « 
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togetUer  wltb  th6  IntneHt  and  rights  appertaining  to  the  party  of  the  first  part 
shall  belong  to  Peke  and  Maria  and  to  their  repreaentatlres  and  heirs  and 
assigns  tmeYez." 

In  this  part  of  the  deed  there  are  no  words  of  limitation  of  the  es- 
tate or  extent  of  ownership  which  the  daughters  were  to  have  in  the 
lands  conveyed,  nor  any  declaration  to  what  uses  the  daughters  shall 
have  the  property  granted. 

We  may  therefore  pass  on  to  the  next  part  of  the  deed  wherein  the 
grantor  declares  that  until  the  death  of  the  daughters  they  shall  leave 
the  lands  and  rights  appurtenant  to  whomsoever  they  may  devise  if  it 
"be  done  in  truth  and  honesty";  but  if  not  made  "in  accordance  with 
the  above  such  as  the  conveyance  and  acknowledgment  thereof,"  then 
and  in  that  event  the  lands  should  "revert"  to  Adams  and  his  heirs,  and 
the  benefits  shall  only  be  the  daughters,  if  the  daughters  have  no  chil- 
dren, but  if  they  have  children  5ien  all  the  rights  shall  "descend  to 
them  in  the  manner  enjoyed  by  their  parents,"  provided,  if  one  of  the 
daughters  should  die  widiout  issue  living,  all  the  "rights"  theretofore 
mentioned  in  the  deed  should  "descend"  to  the  survivor.  Now,  by 
separating  these  somewhat  intricate  matters,  we  have  these  qualifying 
clauses:  (1)  The  daughters  until  death  had  the  right  to  leave  the 
lands  and  rights  appertaining  to  any  one  thfy  pleased  to  devise  them 
to,  provided  they  should  devise  honestly  as  by  deed  and  acknowl- 
ment  (2)  Should  they  not  devise  honestly  as  by  deed  and  acknowl- 
edgment, then  reversion  of  the  premises  to  the  father  and  to  his  heirs 
would  follow,  and  the  daughters  would  have  the  benefits  only  provided 
they  had  no  children.  (3)  But  if  the  daughters  had  children  all  the 
rights  should  descend  to  the  children  in  the  manner  enjoyed  by  their 
parents.  (4)  Should  either  daughter  die  without  issue,  sill  the  rights 
mentioned  in  the  preceding  parts  of  the  deed  should  descend  to  the  sur- 
vivor of  the  dau^ters. 

This  situation  is  the  result :  Until  death  of  the  daughters  they  could 
devise  honestly  to  whomsoever  they  pleased.  Should  there  be  a  devise 
dishonestly  made,  the  lands  and  appurtenances  would  revert  to  the 
father.  The  contingency  upon  which  reversion  could  arise  was  a  dis- 
honest devise  by  the  daughters.  But  no  issue  on  that  point  is  present- 
ed. An  estate  for  life  only  would  have  been  somewhat  incompatible 
with  the  lands  reverting  to  the  grantor  and  his  heirs.  Another  contin- 
gency was  the  daughters  having  no  children ;  but,  as  there  were  chil- 
dren, that  contingency  never  arose,  and  all  the  rights  were  to  descend 
to  the  children  as  such  rights  were  enjoyed  by  the  parents  of  such  chil- 
dren. If  one  daughter  should  die-  childless,  all  rights  by  the  deed  con- 
veyed should  descend  to  the  surviving  daughter.  We  cannot  gather 
that,  if  one  of  the  daughters  should  die,  with  issue,  the  land  would  go 
to  her  children  in  remainder  not  by  descent.  The  granting  clause  con- 
veyed an  estate  in  fee,  and  inasmuch  as  the  grantor  in  subdivision  3  of 
the  clause  just  hereinbefore  referred  to  declares  that,  if  his  daughters 
have  children,  all  the  rights  shall  descend  to  them  in  die  manner  as  en- 
joyed by  their  parents,  it  follows  that,  tmless  there  was  disposition  of 
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the  fee  by  will  or  deed  by  the  parents,  the  children  took  in  fee  simple 

by  descent. 

[8]  It  is  not  easy  to  reconcile  that  part  of  clause  2  above  stated 
wherein  the  reversion  is  provided  for  with  clause  3.  However,  we  are 
not  called  upon  to  enter  upon  an  elaborate  discussion  of  inconsistencies 
between  the  two  sentences,  because  the  grant  itself  is  clear,  and,  as  sec- 
tion 3  harmonizes  with  the  grant,  the  construction  which  must  prevail 
is  that  which  is  in  conformity  with  the  operative  part  of  the  deed. 
Huntington  v.  Havens,  5  Johns.  Ch  (N.  Y.)  23;  Lamb  v.  Medsker, 
35  Ind.  App.  662,  74  N.  E.  1012;  Dunbar  v.  Aldrich,  79  Miss.  698, 
31  South.  341 ;  Pritchett  v.  Jackson,  103  Md.  696,  63  Atl.  965 ;  Bamett 
V.  Bamett,  104  Cal.  298,  37  Pac.  1049;  Green  et  al.  v.  Sutton,  50  Mo. 
186;  Nightingale  et  al..  Assignees,  v.  Hidden,  7  R.  I.  115;  Edwards  v. 
Beall,  75  Ind.  402 ;  Adams  v.  Ross,  30  N.  J.  Law,  505,  82  Am.  Dec. 
237;  Young  v.  Smith,  1  Equity  Cases,  Law  Reports,  180;  Simerson, 
V.  Simerson,  20  Hawaii,  57;  Nahaolelua  v.  Heen,  20  Hawaii,  372; 
Lucas  V.  Lucas,  20  Hawaii,  433. 

[7,  8]  In  thus  reaching  the  conclusion  that  the  deed  conveyed  an  es- 
tate in  fee  simple  to  Peke  and  Maria,  we  have  given  no  attention  to  the 
opening  words  of  declaration  in  the  instrument  that  the  deed  is  an 
"absolute  conveyance  of  land,"  because  we  thought  it  a  safer  rule  of 
constroction  to  get  at  the  intent  of  the  grantor  by  relying  upon  tfie 
grant  and  habendum  clauses  and  recitals,  rather  than  upon  the  pre- 
liminary statement  of  the  grantor.  This  declaration  of  the  grantor  is, 
however,  not  to  be  wholly  ignored  for  it  is  part  of  the  instrument.  And 
when  we  regard  the  declaratory  words  used,  they  but  add  support  to 
the  opinion  we  have  reached,  for  an  absolute  conveyance  of  land  ordi- 
narily means  the  transfer  of  an  unrestricted  or  unconditional  estate. 
Water  Power  Co.  v.  Street  Railway  Co.,  172  U.  S.  475,  19  Sup.  Ct, 
247,  43  L.  Ed.  521;  2  Chitty's  Blackstone,  104;  Fuller  v.  Missroon, 
35  S.  C.  314,  14  S.  E.  714;  Converse  v.  Kellogg,  7  Barb.  (N.  Y.)  590. 
597. 

The  judgment  is  affirmed. 


In  re  BBOWN  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit    Miay  12,  1917.) 

Na  1244. 

1.  BKCKIVBBS  if=yB9 — DiSAPPBOTAI.  of  APPOIITTUXIfT  OV  RECZIVKB — JtTBISDIO' 
TION. 

Judicial  Code  (Act  March  3,  1911,  a  231)  {  56,  36  Stat  1102  (Comp.  St 
1916,  §  1038),  provides  that  where,  in  any  anlt  in  which  a  receiver  shall 
be  appointed,  the  subject  of  the  suit  lies  within  different  states,  the  re- 
ceiver shall,  upon  ^ving  bcmd,  be  vested  with  full  Jurisdiction  and  con- 
trol over  all  the  propertY,  the  subject  of  tlie  suit  lying  or  being  within 
such  circuit,  subject  however,  to  the  disai^roval  of  the  ai^wlntment 
within  30  days  thereafter  by  the  CJlrcuit  Court  of  Appeals,  or  by  a  CJlr- 
cuit  Judge,  and  that  the  disapproval  of  such  appointment  shall  divest 
such  receiver  of  Jurisdiction  over  all  such  property,  except  that  portion 
lying  within  the  stat«  in  wtiich  the  suit  is  brought    Section  129  (ComiK 
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St  1916,  {  1121)  >authorizee  an  a$p«al  to  tbe  Oir«DU  Colirt  of  Appeals 
from  any  decree  appolntliig  a  receiver.  Held,  that  section  56  does  not 
authorize  a  Circuit  Judge  or  the  Circuit  Court  of  Appeals  In  an  original 
proceeding  to  disapprove  the  appointment  of  the  receiver,  but  only  to  dis- 
approve his  asBumption  of  Jurisdiction  and  control  of  property  outside  of 
the  district  in  which  he  is  appointed. 
[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  U  97-102.] 

2.  BCCEIVSES  €;3»5&— I>18APPB0VAI.  OF  Obdkk— Tuo  roB  Pbockbdhtos. 

An  original  proceeding  to  have  the  Circuit  Court  of  Appeals  or  a  Cir- 
cuit Judge  disapprove  an  order  under  which  a  receiver  apjwlnted  by  the 
District  Court  is  exercising  control  over  property  outside  the  district  In 
wblcb  he  was  appointed,  nnder  Judicial  Cbde,  {  56,  will  be  dismissed, 
wlbere  the  order  of  dlsapitroval  .was  not  obtained  within  30  days  from  tlie 
time  the  original  decree  was  granted. 

[Ed.  Note.— Tor  other  cases,  see  ReceivCTs,  Cent  IMg.  H  97-102.] 

Bingham,  Circuit  Judge,  dissenting  in  part 

Origitial  proceeding  by  Edward  F.  Brown  and  otbers  f6r  disap- 
proval of  an  order  appointing  a  receiver,  which  proceeding  was  or- 
dered filed  in  the  Circuit  Court  of  Appeals  by  the  Circuit  Judge  to 
which  the  application  was  presented.  On  motions  to  dismiss  pefidon. 
PetitioQ^  dismissed.  .  . 

Conrad  W.  Crooker,  of  Boston,  Mass.,  for  petitioners. 

Boyd  B.  Jones,  of  Boston,  Mass.,  for  respondent  Intercontinental 
Rubber  Co. 

George  L.  Mayberry,  of  Boston,  Mass.,  for  respondent  Boston  & 
M.  R.  R  .  ,    : 

Befor?  BINGHAM,  Circuit  Judge,  andALDRICH  and  BROWN; 
District  Judges. 

AI,DRICH>  District  Judge.  'I  his  is  an  original  proceeding  addrfcss- 
ed  to  Hon.  George  H.  Bingham^  United  States  Circuit  Judge  for  the 
First  Circuit,  asking,  under  the  authority  of  section  56  of  the  Judicial 
Code,  that  he  disapprove  of  an  order  of  the  District  Court  of  Massa- 
chusetts appointing  a  temporary  receiver  of  the  Boston  &  Maine  Rail- 
road, upon  IJie  ground  that  the  District  Court  was  induced  to  make 
the  appointment  by  aJleged  misrepresentations  in  respect  to  the  finan- 
cial condition  of  the  railroad,  as  well  as  by  omissions  of  material  state- 
ments in  respect  -to  its  financial  condition. .  After  certain  preliminary 
proceedings,  it  was  ordered  by  Judge  Bingham  that  the  application 
be  filed  in  the  Circuit  Court  of  Appeals  for  the  First  Circuit,  that  a 
hearingthereon  might  be  had  by.  such  court. 

[  1  ]  The  parties  here  have  raised  questions  as  to  time,  and  ques- 
tions as  to  whether  the  relief  should  have  been  sought  through  a 
motion  in  the  original  proceeding,  rather  than  by  a  complaint  like 
this.  But  we  prefer  to  deal  with  the  single  question  whether  section 
56  of  the  Judicial  Codt  was  intended  to  confer  upon  a  Circuit  Judgje, 
or  upon  Circuit  Courts  of  Appeals,  authority,  not  upon  appeal,  but 
by  original  proceeding,  to  go  into  the  merits  of  the  question  of  the 
legality  of  the  appointment  of  a  receiver  by  a  District.  Court,  or 
whether  such  section  was  intended  merely  to  give  a  Circuit  Judge  or 
Circuit  Courts  of  Appeals,  under  an  original. proceeding,  authority  to 
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disapprove  of  the  assumption  of  jtirisdiction  and  control  by  the  re- 
ceiver of  property  outside  of  the  district  in  which  he  was  appointed, 
without  any  order  of  court  in  the  outside  district. 

We  think  section  56  was  intended  merely  to  confer  upon  a  Circuit 
Judge,  or  upon  Circuit  Courts  of  Appeals,  authority  to  disapprove 
of  the  automatic  phase,  so  to  speak,  of  section  56,  which  makes  the 
order  operate  outside  the  district,  and  that  if  it  should  be  found  the 
receiver  appointed  in  one  district,  where  the  property  lies  in  different 
states  in  the  same  judicial  circuit,  should  not  control  the  properhr 
in  districts  or  states  outside  of  the  district  in  which  he  was  appointed, 
a  Circuit  Judge  or  the  Circuit  Court  of  Appeals  might  declare 
against  it 

Section  129  of  the  Judicial  Code  provides  for  an  appeal  to  the 
Circuit  Court  of  Appeals  from  any  decree  appointing  a  receiver.  Thus 
itl  is  open,  in  that  way,  to  aay  proper  party  who  is  aggrieved  by  the 
appointment  of  a  receiver  to  raise  the  question  as  to  Uie  propriety  or 
legality  of  the  appointment 

It  is  important  to  note  that  the  appeal  is  to  the. full  Circuit  Court  of 
Appeals  as  such.  It  does  not  stand  to  reason  that  Congress  would 
accumulate  remedies  against  receivership  appointments  by  conferring 
upon  a  single  Circuit  Judge  authority  to  go  into  the  merits  of  the 
question  of  the  original  appointment,  when  it  had  already  provided 
for  an  appeal  direct  from  the  decree  or  order  of  appointment  to  the 
full  Circuit  Court  of  Appeals.  It  is  plain  that  Congress  intended  that 
the  substantive  question  whether  there  should  be  a  receivership  should 
be  reviewed  upon  appeal,  if  reviewed  at  all,  by  the  Circuit  Court  of 
Appeals,  and  not  by  a  single  Circuit  Judge. 

Direct  appeal  from  the  original  order  would  seem  to  be  the  natural 
and  intended  remedy  of  an  aggrieved  party  against  the  appointment 
of  a  receiver.  By  reference  to  documents  and  communications  sub- 
mitted to  Senators,  members  of  the  House  and  committees  of  Con- 
gress, as  shown  by  the  Congressional  Record,  Sixty-First  Congress, 
Third  Session,  December  14,  1910  (see,  also.  Judicial  Code,  §  56,  note), 
with  reference  to  a  pending  bill  to  abolish  Ae  Circuit  Courts,  it  will 
be  seen  that  the  thought  was  expressed  that  the  abolishment  of  the 
Circuit  Courts  would  leave  a  situation  which  would  present  conflicts 
and  difficulties  resulting  from  the  exercise  of  jurisdiction  by  the  dif- 
ferent District  Courts  within  the  circuits  appointing  independent  re- 
ceivers over  the  same  properties. 

It  is  obvious  that  Congress,  under  section  56,  intended  to  relieve 
that  supposed  difficulty  by  making  the  original  appointment  of  a  given 
District  Court  operative  under  the  same  receiver  in  other  districts 
or  states,  up<Mi  giving  bond,  subject  to  disapproval  by  Circuit  Jud^ 
or  Circuit  Courts  of  Appeals ;  not  disapproval  of  the  original  receiver- 
ship appointment,  but  of  the  exercise  of  jurisdiction  by  the  same  re- 
ceiver outside  of  the  district  in  which  he  was  appointed.  This  theory 
finds  cogent  support  in  that  sentence  of  section  56  which  declares  that 
the  disapproval  of  such  appointment  within  30  dajrs  shall  divest  sudi 
receiver  of  jurisdiction  over  all  such  property,  except  that  portion 
thereof  lying  or  being  within  the  state  in  which  the  suit  is  brought. 
Thus  it  is  clearly  shown  that  Congress  did  not  intend  that  the  dis^ 
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praval  of  the  Circuit  Joidge  or  of  the  Circuit  Coart  of 'Appeals'  under 
a  proceeding  like  the  one  before  us  should  touch  the  question  as  to  the 
propriety  of  the  original  receivership  appointment. 

This  proceeding  is  neither  apdy  nor  in  substance  for  a  disapproval 
of  the  exercise  of  jurisdiction  of  the  receiver  outside  of  the  district 
in  which  he  was  appointed,  but  one  to  disapprove  of  the  origitial  or- 
der of  receivership.  The  exact  prayer  is  that  "your  honor  [the  Cir- 
cuit Judge]  disapprove  the  aforesaid  order  appointing  a  receiver  for 
the  defendant,  Boston  &  i^aine  Railroad";  thus  expressly  praying  in 
this  proceeding,  under  section  56,  for  an  entire  disapproval  of  the  de- 
cree o£  receivership  in  the  Massachusetts  district. 

As  the  remedy  to  that  end  rests  in  the  right  of  appeal  from  Ae  orig* 
inal  order,  under  section  129  of  the  Judicial  Code,  w«  tiiink  the  Cir- 
cuit Court  of  Appeals,  in  an  original  proceeding  hke  this  presented 
to  a  Circuit  Judge,  atid  by  him  referred  to  the  Circuit  Court  of  Ap- 
peals, bias  no  jurisdiction  to  inquire  into  the  merits  of  the  original 
order.  Its  only  authority  under  section  56  is  to  inquire  into  the  ques- 
tion whether  the  original  receiver  should  exercise  jurisdiction  over 
property  outside  of  the  district  in  which  he  was  appointed. 

It  does  not  seem  a  possible  view  that  Coi^ess,  having  provided  for 
ah  appeal  from  an  original  order  through  section  129,  could  have  in-- 
tended  under  section  56  to  provide  for  an  outside  collateral  trial  of 
the  merits  of  such  order,  either  for  the. purpose  of  sweeping  disap- 
proval on  the  merits,  or  for  purposes  of  outside  disapproval  on  the 
merits  of  the  original  order,  because,  if  such  were  the  construction, 
under  the  circumstances  of  the  express  reservation  in  section  56,  which 
leaves  the  order  operative  in  the  district  where  it  was  granted,  you 
would  still  have  a  receivership  bperative  in  the  original  district,  on' 
the  ground  that  the  order  was  valid  and  not  ai^ealed  from,  and  inop- 
erative in  the  outside  districts  under  a  collateral  finding  that  the  orig- 
inal appointment  was  fraudulently  obtained. 

We  accept  the  view  that  this  petition  for  disapproval  is  based  upon 
the  theory  that  the  disapproval,  if  it  results  at  all,  is  to  result  from  a 
finding  in  this  proceeding  that  the  appointment  in  Massachusetts  was 
procured  by  fraud,  arid  we  are  compelled  to  accept  this  view  because 
no  other  ground  is  suggested.  If  the  statute  should  be  construed  as 
contemplating  outside  disapproval  upon  such  ground,  a  disapproval 
might  follow,  and  as  a  result  there  would  be  the  anomalous,  if  not 
grotesque,  legal  situation  of  an  outside  collateral  disapproval  on  the 
ground  of  fraud  in  the  original  decree,  which  would  mean  no  re- 
ceivership in  the  outside  districts,  while,  under  the  express  provision 
of  section  56,  the  Massachusetts  end  of  the  receivership  would  be  op- 
erative. Such  would  be  an  unworkable  situation,  and  one  presenting 
a  diversity  of  management  which  would  be  disastrous  to  a  corporation 
whose  property,  the  subject  of  the  suit,  lies  within  different  states  in 
the  same  judicial  circuit. 

There  might  be  business  relations  which  would  justify  disapproval 
of  outside  jurisdiction  and  control  by  the  original  receiver,  or  per- 
sonal, prudential,  and  perhaps  other  reasons,  not  going  to  the  merits 
of  the  question  whether  there  should  be  a  receivership,  why  the  same 
receiver  should  not  act  in  all  the  outside  districts,  and  reasons  which 
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nlilfht  become'  the  ground,  not  for  inquiring  into  the  legality  of  Ac 
original  receivership  decree,  laot  grounds  for  disapproval  of  its  out- 
side operativeness. 

While  the  scope  or  the  extent  of  the  territorial  operativeness  of  a 
receivership  appointment  under  section  56  in  one  district  of  a  circuit, 
where  the  property  lies  within  different  states  in  the  same  judicial  cir- 
cuit, is  made  subject  to  the  disapproval  of  a  Circuit  Judge  and  of  Cir- 
cuit Courts  of  Appeals,  it  is  clear  that  the  plain,  adequate,  and  sole 
intended  review  of  the  legality  of  the  receivership  decree  is  by  appeal 
by  the  aggrieved  party  trader  section  129  of  the  Judicial  Code  direct 
from  the  court  making  .the  order  to  the  Circuit  Court  of  Appeals  for 
the  circuit. 

The  petition  is  dismissed,  with  costs. 

BROWN,  District  Judge.  For  the  reasons  stated  in  the  opinion  of 
Judge  AUDRICH,  in  which  I  concur,  and  for  the  further  reason  that 
the  time  has  elapsed  within  which,  under  section  56  of  the  Judicial 
Code,  an  order  of  disapproval  might  have  been  made,  I  am  of  the  opin- 
ion that  the  motions  to  dismiss  for  lack  of  jurisdiction  must  be  granted. 

Though  my  Associates  assign  different  grounds  for  a  dismissal,  there 
is  no  inconsistency  in  such  grounds ;  and  I  am  of  the  opinion  that  each 
IS  right  in  his  condusion  that  this  court  is  without  jurisdiction,  and 
in  the  reasons  assigned  therefor; 

BINGHAM,  Circuit  Judge.  [2]  I  am  unable  to  agree  with  the 
opinion  of  Judge  ALDRICH  as  to  the  construction  placed  upon  the 
petition  or  the  grounds  there  stated  for  its  disittissal.  It  seems  to  me, 
however,  that  the  authority  conferred  upon  a  Circuit  Judge  or  Circuit 
Court  of  Appeals  on  a  petition  to  disapprove,  brought  under  section 
56  of  the  Judicial  Code,  is  of  a  summary  nature,  necessitating  the  use 
of  affidavits  and  the  adoption  of  such  metliods  as  will  facilitate  a  speedy 
determination  of  the  questions  presented,  and  that,  as  an  order  of 
disapproval  was  not  obtained  in  this  dase  within  30  days  from  the 
time  the  original  decree  was  granted,  as  required  by  section  56,  the 
motions  to  dismiss  the  petition  should  be  granted. 


HBRMAJ7  H..  HETTOiR  LUMBER  GO.  r.  OUDS. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  15,  1917.) 

No.  S»»8. 

1.  Damages  «=»68 — ^Acmon  on  Contract — CoNtfrnrcnow  or  Statotk. 

How.  Ann.  St.  MldL  1912.  S  2874,  whlcb  proYlfles  tbat  'In  all  actions 
founded  on  cdotract^  express  or  Implied,  whenever  in  the  execution 
thereof  any  amount  In  money  shall  be  liquidated  or  ascertained  in  favor 
of  either  party,  by  verdict,  report  of  referees,  award  of  arbitrators,  or 
by  any  other  mode  of  assessment  according  to  law,  it  shall  be  lawful 

•  •    •    to  allow  and  receive  interest  upon  sa<!h  amotmt    *    •    •    until 
payment  thereof,  at  until  judgment  shall  be  thereupon  rendered,  and 

*  *    *    the  interest  on  such  amount  shall  be  added  thereto  and  indad- 
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ed  In  tbe  judgment,"  does  not  euUjorlae  tbo  JWT,  in  an  tacUon  to  Veeor^ 
an  unliquidated  amount  claimed  to.be  due  on  contract,  to  add  Interest  to 
the  sum  they  find  to  hare  been  due,  and  Include  the  same  In  their  verdict, 
but  applies  only  to  a  case  where  the  amount  due  has  been  deflnltely  liqui- 
dated, and  authorizes  the '  allowance  ot  Interest  from  that  time  until  it  is 
carried  Into  Judgment. 
[Ed.  Note. — For  other  cases,  see  Damages,  Ctent  Die  it  141-148.] 

2.  Damages  «s368 — Bhka(S9  or  CoTXTH^ap—lik'nattgi. 

Under  the  law  of  Mli^gan,-  aa  settled  br  decision  in  harmoay  with 
the  general  American  rule,  in  the  absence  of  statute,  where  a  sum  cer- 
tain is  found  to  he  due  on  a  contract,  Interest  in  the  nature  of  damages  is 
recoverable  fi'om  the  the  tlihe  when  tlie  mtfney  should  have  been  paid. 

lEd.  Note. — For  other  cases,  see  Damages,  Oent.  Dig.  If  141-143.] 

3.  Damaoer  <8=>68-^Bbeaoh'  o?  Oontbact — Interest. 

Plaintiff  contracted  to  sell  lumber  (6  defendant,  to  be  paid  tbr  on  de- 
livery at  certain  prices  according  to  grade ;  the  quantity  anQ  grade  to  be 
determined  by  a  firm  of  Inspectors  named.  One  d^very  defendant  re- 
fused to  pay  for  at  the  contract  price,  oa  the  ground  that  such  a  gross 
mistake  was  made  in  the  inspection  as  to  effect  a  fraud.  On  this  issue 
the  Jury  found  in  favor  of  pikintiff,  and  nnder  the  Inatructioris  of  the 
court  returned  a  verdict  for  tbe  contract  price,  with  interest,  .field  that, 
under  such  finding,  tbe 'action  of  ttie  tuspectotra  was-  Uudlng  on  the  par- 
ties, and  that  interest  was  prc^erly  allowed  on  the  full  contract  price 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  SS  141-143.] 

In  Error  to  the  IMstrict  Coort  of  the  United  States  for  the  Kasterh 
District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Action  at  law  by  Millard  D.  Olds  against  the  Herman  H.-H«tler 
l^umber  Company.  Judgment  fdr  plaintiff,  and  defendant  brings  er- 
ror.   AflBhned. 

.,'  Jerome  N.  Frank,  of  Chicago,  III.,  for  plaintiff  in  error,, 
C.  ?  Reilfcy,  of  Cheboygan,  Mich.,  for  defendant  ih  error. 

.   .  Before  WARRINGTON  ^nd  DENISON,.Circuit  Judges,  and  KIL- 
LltS,  District  Judge.  „       -,  .  '    . 

KILLITS/Distrfct  Judge.  March  9,  1907,  the  defeiidafti  in  error 
(whom  we  will 'Kertefteir  call  the  plaintiff)  entered  into  a  written  con- 
tract (memorandum  of  sak)  with  the  plaintiff  in  error  (hereafter  called 
the  defendant)  whereby  the  latter  agreed  to  buy  of  the  former  certain 
lumber,  to  be  delivered  to  defendant  on  the  dock  at  Cheboygan,  Mich., 
at  his  demand,  and  to  be  paid  for  "cSsh,  less  1%  per  cent,  when  ship- 
ped." Prior  to  the  delivery  of  this  lumber,  it  was  agreed  that  the  firm 
of  W.  L.  Martin  fi^.Co;  should  inspect  the  same,  and  it  appears  to 
have  been  the  custom  of  the  business  that  the  inspection  of  a  mutually 
selected  inspector  should  be  conclusive  upon  the  parties,  in  the  absence 
of  fraud  or  mistake  so  gross  as  to  bfe  in  fact  equivalent  to  fraud.  The 
controversy  in  the  present  case  arises  over  a  shipment  of  certain  lumber 
delivered  on  board  the  steamer  of  defendant  October  25,  1907;  the 
gross  amount  due  plaintiff  for  this  shipment,  according  to  the  inspec- 
tion of  Martin  &  Co.,  being  $8,324.82.  ^ 

Defendant  contended  that  the  inspection  by  Martin  &  Co.  proceeded 
npon  so  gross  a  mistake  as  to  effect  a  fraud,  and  this  case  has  been 
before  this  court  hitherto  upon  that  subject.  221  Fed.  612,  137  C.  C. 
A.  336.    The  issue  made  upon  the  allegation  of  gross  mistake  was  sub- 
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initted  to  a  jury,  and  was  resolved  in  favor  of  {daintifF  in  a  second 
:rjal,  concluded  October  14,  1915,  with  a  verdict  finding  the  amount 
due  to  have  been  the  amount  of  the  Martin  inspection  ($8,324.82),  with 
interest — in  all,  $11,636.08.  There  was  no  dispute  at  any  time  tiat  if 
the  inspection  of  Martin  &  Co.  were  reasonably  acceptable,  the  amount 
due  plaintiff  would  have  been  $81,324.82  as  of  the  date  of  shipment, 
October  25,  1907,  less  discount  of  1%  per  cent,  ^uld  defendant  pay 
cash  according  to  the  terms  of  the  memorandum.  The  whole  contro- 
versy, therefore,  between  the  parties,  rested  upon  the  contention  of  de- 
fendant that  the  inspection  was  accompanied  by  mistakes  so  gross  as 
to  work  a  fraud  uf)on  it 

The  precise  question  before  this  court  is  whether,  under  the  law  of 
Michigan,  plaintiff  should  have  been  allowed  interest  on  the  amount, 
as  found  due  by  the  jury,  from  the  date  of  shipment,  October  25, 
1907,  to  date  of  verdict,  October  14,  1915,  such  interest  to  be  computed 
as  part  of  the  judgment;  the  trial  court  having  directed  the  jury  to 
"allow  interest  at  the  rate  of  5  per  cent  per  annimi  from  the  1st  day  of 
November,  1907,  to  the  date  of  the  verdict" 

It  is  claimed  on  behalf  of  the  defendant  that  interest  cannot  be  al- 
lowed in  Michigan,  unless  provision  is  made  by  statute  therefor  spe- 
cially applicable  to  a  case  of  this  character,  and  Kermott  v.  Ayer,  11 
Mich.  181,  and  Tousey  v.  Moore,  79  Mich.  564,  44  N,  W.  958,  are  cit- 
ed. In  each  case,  there  is  repeated  without  discussion  this  statement, 
"Interest  in  Michigan  is  purely  statutory."  The  later  case  cites  the 
former,  and  it  appears  from  a  consideration  of  the  latter  that  the 
court  made  this  statement  as  applicable  to  an  attempt  to  recover  in 
Michigan  on  a  Canadian  cpntract  a  rate  of  interest  prevalent  in 
Canada ;  the  contract  being  silent  as  to  interest.  The  iml  remark  of 
the  court  is: 

"InterpRt  In  Michigan  ia  purely  statutory,  and  we  think  no''t>re8Ufflptlon  van 
exist  that  any  country  hits  adopted  our  local  8tatate&'' 

And  the  whole  case  leads  to  the  conclusion  that  the  court  means  to 
say,  !simply\  that  the  rate  of  interest  is  to  be  determined  only  by  the 
terms  of  the  statute  of  Michigan.  We  are  referred  to  two  statutes  of 
Michigan  as  having  more  or  less  bearing  upon  the  issue  before  us.  One 
(section  2869,  Howell's  Statutes,  Second  Edition)  c«rtMnly  is  applica- 
ble, for  it  provides  that,  in  the  absence  of  special  stipulation  between 
.the  parties,  "the  interest  of  money  shall  be  at  the  rate  of  five  dollars 
upon  one  hundred  dollars  for  a  year,  and  at  the  same  rate  for  a  great- 
er or  less  sum.  and  for  a  longer  or  diorter  time." 

[1]  Plaintiff  contends  that  the  court  below  was  justified  in  its  in- 
struction to  the  jury  to  ^low  interest  by  virtue  of  the  provisions  of 
'Section  2874,,  Howell's  Statutes,*  but  defendant's  coyngel  insist  that 

,  1  "In  all  {^ctloDB  founded  on  contracts  express  or  Implied,  whenever  In  tbe 
execution  thereof  any  amount  In  money  shall  be  liquidated  or  ascertained  In 
favor  of  either  party,  by  verdict,  report  of  referees,  award  of  nrbttrators,  M 
by  any  other  mode  of  assessment  according  to  law,  it  shall  be  lawful,  unless 
sudi  renlict,  report,  atrard,  or  assessment  shall  be  set  aside,  to  allow  and  k- 
oelve  Interest  upon  such  amount  so  ascertained  or  liquidated,  until  payment 
thereof,  or  until  Judgnjent  shall  be  thereupon  rendered;  and  In  making  up  and 
recording  such  judgment,  the  Interest  on  such  amount  shall  be  added  thereto^ 
M)d  }nclad«d  in  the. Judgment" 
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this  statute  has  nothing  whatever  to  do  with  the  case.  In  this  we  be- 
lieve defendant's  counsel  to  be  right.  A  careful  examination,  it  seems 
to  us,  shows  that  the  statute  provides  only  for  the  application  of  inter- 
est upon  an  amount  ascertained  by  verdict,  or  arbitration,  or  otherwise, 
and  thereby  definitely  liquidated,  using  that  term  in  the  sense  of  a  final 
determination  of  the  amount  due,  until  the  ascertained  sum  is  carried 
into  judgment,  or  paid  prior  to  judgment,  and  that  it  does  not  provide 
for  the  addition  by  a  jury  of  interest  to  the  amount  the  jury  finds  due, 
with  a  view  of  rendering  a  verdict  upon  the  aggregate  amount  of  prin- 
cipal and  interest.  The  preceding  section  (2873,  Howell's)  provides 
that  judgments  shall  b'ear  interest  until  paid  or  collected ;  section  2874 
seems  designed  to  meet  instances  where  an  interval  may  have  occurred 
between  liquidation  by  special  means,  such  as  described  in  the  statute; 
and  the  making  tip  of  a  judgment  thereon.  We  conclude  that  Michigan 
has  no  statute  directly  upon  the  subject  of  interest  on  a  claim  of  the 
character  here  involved,  except  section  2869,  which  provides  a  legal 
rate. 

[2]  But  so  holding  with  counsel  for  the  defendant  by  no  means  dis- 
poses of  the  case  adversely  to  the  plaintiff,  for  we  find,  in  considering 
the  authorities  in  Michigan,  that  the  practice  there  is,  in  harmony  with 
the  general  practice  in  the  United  States,  to  consider  interest  as  al- 
ways allowable  as  damages  for  withholding  payment  of  a  sum  certain 
after  the  same  is  due.  22  Cyc.  tit.  Interest,  pp.'l469,  1471,  1473,  1474, 
et  seq.    In  Beardslee  v.  Horton,  3  Micii.  560,  the  court  says : 

"When  credit  Is  given  for  a  ppeclfled  or  Indefinite  time,  Interest  Is  not  al- 
lowable In  the  ahsenee  of  a  special  agreement  to  pay  Interest;  but  after  the 
exi^ratlon  of  the  time  In  the  one  Instance,  and  a  dnnand  In  the  other,  Interest 
Is  allowed.  The  rlftbt  to  recover  Interest  In  this  case  is  supported  by  the  au- 
thorities cited  by  piaintifC,  viz.:  Pease  v.  Barber,  .3  Calnes  [N.  T.]  266;  Rled  v. 
Rensselaer  Glass  Factory,  3  Cow.  ,[N.  Y.]  423." 

In  McCreery  v.  Green,  38  Mich,  172,  the  court  says,  on  page  185 : 

"It  is  a  general  rule  here  that  a  failure  to  pay  money  promised  when  by 
law  it  ought  to  be  i>nld  authorizes  the  allowance  of  Interest  In  the  nature  of 
danfages  for  the  Improper  detentloh  of  the  sum  bo  promised." 

See,  also,  Eaton  v.  Truesdail,  40  Mich.  1 ;  Lucas  v.  Wattles,  49  Mich, 
380,  13  N.  W.  782;  Boyce  v.  Boyce,  124  Mich.  696,  83  N.  W.  1013; 
Pomeroy  v.  Noud,  145  Mich.  38,  108  N.  W.  498. 

The  facts  of  none  of  these  cases  can  be  brought  within  the  pro- 
visions of  section  2874.  The  decisions  are  explicable  only  upon  the 
theory  that  the  practice  in  Michigan  is  consistent  with  that  in  jurisdic- 
tions where,  in  the  absence  of  statute,  interest  is  recoverable  as  dam- 
ages. The  American  rule  on  this  subject  was  early  laid  down,  after 
careful  considerati()n  of  the  cases  then  extant  on  the  subject,  in  the 
case  cited  with  approval  and  followed  by  Johnson,  J.,  in  the  Beardslee 
Case,  namely,  Ried  v.  Rensselaer  Glass  Factory,  3  Cow,  (N.  Y.)  393, 
419-423,  affimjed  by  the  Court  of  Errors  in  5  Cow.  (N.  Y.)  587.  It 
is  obvious,  from  a  consideration  of  the  appropriate  title  in  any  text- 
book or  encyclopedia  of  law,  that  the  rule  is  still  in  full  force  where 
not  directly  modified  by  statute.  This  court  would  be  temerarious 
indeed  to  assume,  in  face  of  the  four  decisions  of  that  state,  above  cit- 
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ed,  which  follow,  even  if  they  do  not  specifically  cite,  Beardslee  v. 
Horton,  that  the  rule  is  not  in  operation  in  Michigan,  for  we  are  not 
able  to  see  in  the  authorities  from  Michigan  cited  by  defendant  any  in- 
consistency with  the  conclusion  we  deduce  from  the  Beardslee,  Mc- 
Creery,  £»ton,  Lucas,  Boyce,  and  Pomeroy  decisions,  for  the  reason 
that,  between  the  two  classes  of  cases,  there  is  a  controlling  distinction 
in  the  character  of  the  facts. 

People  ex  rel.,  etc.,  v.  Treasurer  of  the  County  of  Wexford,  37 
Mich.  351,  cited  by  defendant,  was  an  action  in  mandamus  growing 
out  of  a  dispute  over  the  division  of  township  funds  following  the  mak- 
ing of  two  townships  from  one.  The  county  treasurer  was  required  to 
pay  certain  sums  in  his  ofHdal  possession  to  the  treasurer  of  the  new 
township.  It  was  held  that  there  was  no  claim  for  interest  in  the  ap- 
plication for  the  writ,  there  being  no  demand  fqr  damages  because  the 
money  was  withheld;  therefore,  because  it  was  not  usual  in  manda- 
mus "to  advance  beyond  the  application  in  according  relief  to  the  rela- 
tor," there  was  no  justification  in  including  interest  in  the  order,  and 
it  was  further  held  that,  because  the  litigants  were  substantially  munici- 
pal bodies,  it  would  be  uncommon  to  require  payment  of  interest,  un- 
less some  statute  or  some  contract  relation  pointed  clearly  to  the  justice 
of  the  requirement. 

In  Cobum  v:  Muskegon  Booming  Co.,  72  Midi.  134,  40  N.  W.  198, 
the  action  was  upon  a  tort — a  situation  which  is  clearly  distinguishable 
from  thecase  before  us.  The  rule  is  not  applicable  to  casesin  which, 
as  of  torts,  both  the  right  of  recovery  and  tfie  amount  of  damages  are 
alike  uncertain  until  a  verdict  is  had.  In  Nelson  v.  Stewart,  174  Mich. 
137,  140  N.  W.  544,  interest  was  disallowed  in  part,  undoubtedly,  as  we 
read  the  case,  because  prior  to  a  certain  time  the  right  of  the  plaintiff 
to  demand  anything  of  the  defendants  was  in  the  douds.  Plaintiff 
was  claiming  that  defendants  overreached  him,  and  employed  counsel 
to  recover  money  and  property  alleged  to  belong  to  him  and  in  the  pos- 
session of  defendants.  July  18,  1908,  the  parties  effected  a  isettlement 
of  their  dispute;  defendants  paying  to  plaintiff  $2,000  and  agreeing 
to  pay  further  sums.  The  Supreme  Court  refused  to  allow  interest 
prior  to  that  date  upon  the  amount  then  by  defendants  agreed  to  be 
due.  It  is  easily  seen  why  the  court  should  have  considered  plaintiff's 
claim  to  have  been,  prior  to  that  date,  imliqnidated  in  the  broad  sense 
of  that  term  of  elastic  meaning,  and  therefore  not  subject  to  interest. 

A  consideration  of  all  these  cases  leads  us  to  believe  that  the  court 
did  not  mean,  by  the  expression  in  Kermott  v.  Ayer,  supra,  "that  in- 
terest in  Michigan  is  purely  statutory,"  to  say  that  interest  should  not 
be  allowed  in  any  case  not  within  the  provisions  of  some  specific  stat- 
ute.   We  find,  therefore,  no  error  in  the  court's  instruction  to  the  jury. 

[3]  It  remains  now  to  consider  whether  the  verdict  is  excessive  in 
any  degree.  Defendant  first  complains  that,  because  it  was  entitled  to 
a  cash  discount  of  1^4  pcr  cent.,  there  is  at  the  outset  an  irrefutable 
error  against  it  in  computation  in  the  sum  of  $38.17,  because,  had  it 
sought  to  take  advantage  of  the  discount  provision,  it  need  have  paid 
the  plaintiff,  at  the  time  of  delivery,  $8,199.95  in  full  settlement  of  the 
account,  instead  of  the  sum  of  $8,324,82  which  die  jury,  accepting  in 
full  the  Martin  inspection,  decided  was  then  due,  and  that  upon  the  dif- 
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ference  between  these  two  sums,  $124.87,  interest  should  not  have  been 
computed  against  it,  which  alleged  erroneous  interest  it  figures  amount- 
ed to  $38.17.  It  seems  to  us  that  it  is  sufficient  answer  to  this  conten- 
tion to  call  attention  to  the  fact  that,  by  the  court's  specific  instruction, 
interest  was  not  computed  from  the  (iate  of  shipment,  at  which  time, 
or  within  a  few  days  thereafter,  defendant  had  the  privilege  to  discount 
the  bill  ior  cash,  but  from  a  date  (November  1,  1907)  sue  days  after 
shipment,  before  which  day  surely  defendant's  privilege  to  take  the 
discount  had  been  exhausted. 

When  the  lumber  arrived  in  Chicago,  it  received  an  inspection  there 
which  resulted  in  the  determination  by  defendant  that  the  true  amount 
due  from  it  to  plaintiff  was  $6,556.21,  or  $1,768.61  less  than  the  amount 
due  by  the  Martin  inspection  and  approved  by  the  jury's  verdict. 
Defendant's  counsel  argue  that  at  any  rate,  if  the  instruction  of  the 
court  on  the  subject  of  interest  may  have  been  generally  correct,  its 
application  to  the  facts  led  to  an  excessive  verdict,  because  the  differ- 
ence between  the  Martin  and  Chicago  inspections,  involving  the  sum 
of  $1,768.61,  raised  a  reasonable  dispute,  the  merits  of  which  were  not 
ascertainable  until  satisfied  by  action  of  the  jury,  and  that  therefore 
$709.64,  the  interest  at  5  per  cent,  upon  this  amount,  should  be  deduct- 
ed from  the  verdict. 

The  answer  to  this  contention  is  f  ound#n  a  consideration  that  plain- 
tiff's claim  arose  upon  an  express  contract,  which  he  had  executed, 
and  which  i»'OVided  for  payment  at  a  time  certain  for  the  sum  due  him. 
The  parties  to  this  contract  agreed  upon  all  the  elements  of  liquidation 
of  the  amount  to  be  due  at  that  certain  time;  that  result  was  to  be 
reached  by  applying  certain  prices  to  the  amounts  of  the  different 
grades  of  lumber,  and  the  determination  of  the  quantities  referable 
to  the  several  prices,  to  be  paid  according  to  quality,  was  by  agreement 
left  to  an  inspecting  firm.  The  inspector,  therefore,  occupied  a  posi- 
tion tantamount  to  that  of  an  arWter  or  referee.  The  contention 
which  the  jury  was  asked  to  pass  upon  was  whether  the  award  should 
not  be  impeached,  and  be  set  aside,  and  a  corrected  amount  discovered. 
The  finding  of  Martin  &  Co.  having  been  determined  by  the  jury  to 
have  been  at  least  not  impeachable,  not  only  a  rank  injustice,  it  seems 
to  us,  would  have  ensued,  had  the  plaintiff  not  been  permitted  to  re- 
cover his  damages  for  the  withholding  of  a  sum  found  to  have  been 
due  him  on  delivery  by  the  very  agency  lipon  which  both  parties  agreed, 
but  the  principle  established  in  the  practice  of  Michigan,  and  followed 
in  the  cases  we  have  cited,  would  have  been  violated. 

We  are  of  opinion,  therefore,  that  the  action  of  the  trial  court  in 
charging  upon  tiie  subject  of  interest  was  proper,  and  that  the  applica- 
tion of  that  instruction  by  the  jury  produced  a  just  verdict 
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OBESCBNT  MFG.  CO.  T.  WILSON,  State  Commlsdoner  of  Agrtcalture. 
•  (Circuit  Court  of  Appeals,  Second  Circuit    April  10,  1917.) 

'So.  186. 

1.  CouBTS  «=9l01 — Injunction  <&='143(1) — TfHPOSABr  Injunction — ^Noncs — 

Ndubeb  of  Judges. 

Judicial  Code  (Act  March  3,  1911,  c.  231,  86  Stat  1162)  |  266,  as 
amended  by  Act  Mardi  4,  1913,  c.  160,  87  Stat  1013  (Comp.  St  1916,  § 
1243),  provides  tbat  no  Interlocutory  injunction  snspending  or  restraining 
the  enforcement  of  any  statute  of  a  state,  by  restraining  the  action  of 
any  officer  In  the  enforcement  or  execution  thereof,  or  of  an  order  made 
by  an  administrative  board  or  commission  acting  under  tie  statutes  of  tlie 
state,  shall  be  granted  on  the  ground  of  the  unconstitutionality  of  sucb 
statute,  unless  the  application  shall  be  heard  and  determined  by  three 
judges,  and  that,  whenever  such  application  is  presented  to  &  Justice  or  a 
judge,  he  shall  Immediately  call  to  bis  assistance  two  oUier  judges,  and 
that  such  application  shall  not  be  heard  or  determined  before  five  days* 
notice  of  the  hearing  has  been  given  the  Oovemor  and  Attorney  General  of 
the  state,  and  such  other  persons  as  may  be  defendants.  Heltt,  that  tlie 
District  Judge  had  no  jurisdiction  of  an  application  for  an  interlocutory 
injunction  restraining  a  state  commissioner  of  agriculture  frwn  prevent- 
ing the  sale  within  the  state  of  a  food  product  on  the  ground  that 
the  statute  under  which  he  was  acting  was  unconstitutional,  where  be 
did  not  call  In  two  other  judges  to  hear  the  application,  nor  give  notice 
of  the  bearing  to  the  Governor  and  Attcwney  General. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ||  344^^80,  62»: 
Injunction,  Cent.  Dig.  S  316.] 

2.  COUBTS    <S=>405(6)— ClBOUIT   COUBTT   OF   APPEALS— JUSISDIOnOR — COHSTTTO- 

TiONAi.  Questions. 

Where  the  .lurlsdlction  of  the  federal  court  rests,  not  solely  upon  tbe 
constitutionality  of  an  act,  but  also  upon  diversity  of  citizenship,  tbe 
Circuit  Court  of  Appeals  has  jurisdiction. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. . 

Suit  by  the  Crescent  Manufacturing  Company  against  Charles  S. 
Wilson,  as  Commissioner  of  Agriculture  of  the  State  of  New  Yoric. 
From  an  order  (233  Fed.  282)  denying  an  interlocutory  injunction, 
complainant  appeals.    Appeal  dismissed. 

The  petitioner  is  a  corporation  organized  under  the  laws  of  the 
state  of  Washington.  It  is  engaged  in  tlie  manufacture  and  sale  of 
various  food  products,  and  among  others  of  a  proprietary  food  prod- 
uct sold  under  the  name  of  "Mapleine."  It  seeks  an  interlocutory  in- 
junction against  defendant,  restraining  him  from  interfering  with  the 
sale  of  the  petitioner's  product  in  the  state  of  New  York. 

Charles  A.  Riddle,  of  Seattle,  Wash.,  and  William  T.  Byrne,  of 
Albany,  N.  Y.,  for  appellant 

Egburt  E.  Woodbury,  Atty.  Gen.  of  State  of  New  York,  and 
Charles  M.  Stem,  Deputy  Atty.  Gen.  of  State  of  New  York,  for  ap- 
pellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

4=sFor  other  cmm  sm  ume  topic  A  KBT-NUMBBR  In  aU  K«7-Numbered  Dlswta  *  Indaxes. 
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ROGERS,  Circuit  Jut^.  The  question  presented  to  the  .court  b<>- 
low  was  whether  the  commissioner  of  agriculture  of  the  state  of 
New  York  should  be  restrained  from  carrying  out  and  enforcing  a 
threatened  course  of  action  having  for  its  object  the  prevention  of 
sales  within  the  state  of  mapleine  after  its  importation  into  New  York 
from  the  state  of  Washington ;  mapleine  being  a  food  product  manu- 
factured and  sold  in  the  latter  state  and  extensively  transported  in  in- 
terstate commerce.  Stated  in  another  way,  the  question  was  whether 
the  New  York  Agricultural  Law  (chapter  494,  Laws  of  1914),  entitled 
"An  act  to  amend  the  Agricultural  ijaw,  in  relation  to  adulteraited  or 
misbnmded  food,"  is  unconstituticmal,  as  being  in  conflict  with^the 
provisions  of  section  8  of  article  1  of  the  Constitution  of  the  United 
States,  as  constituting  an  undue  interference  with  interstate  commerce. 
The  District  Judge  held  the  New  York  law  constitutional,  as  not  be- 
ing in  conilict  with  federal  law.  From  this  decision  an  appeal  has  been 
taken.  The  case  has  been  argued  in  this  court,  and  we  shall  have  to 
dispose  of  it  upon  a  point  not  raised  in  argument. 

[1]  It  appears  that  the  District  Judge  was  without  jurisdiction  to 
hear  and  determine  the  application  for  the  interlocutory  injunction. 
A  court  of  the  United  States  composed  of  one  judge  only  is  without 
power  to  hear  and  determine  such  an  application.  Judicial  Code,  §  266, 
as  amended  by  Act  March  4,  1913,  c.  160  (Compiled  Statutes  of  United 
States  Aimotated,  §  1243),  reads  as  follows : 

"No  Interlocutory  injunction  suspending  or  restraining  .the  enforcement, 
operation,  or  execution  of  any  statute  of  a  state  by  restraining  tbe  action  of 
any  officer  of  such  state  in  the  enforcement  or  execution  of  such  statute,  or 
In  the  enforcement  or  execution  of  an  order  m"hde  by  an  administrative  board 
or  commission  acting  under  and  pursuant  to  the  statutes  of  such  state,  shall 
be  issued  or  granted  by  any  Justice  of  the  Snpr«ne  Court,  or  by  any  Dlstrlot 
Court  of  the  United  States,  or  by  any  judge  thereof,  or  by  any  Circuit  Judge 
acting  as  District  Judge,  upon  the  ground  of  the  unconstitutionality  of  such 
statute,  unless  the  application  for  the  same  shall  be  presented  to  a  Justice  Of 
the  Supreme  Court  of  the  United  States,  or  to  a  Circuit  or  District  Judge, 
and  shall  be  heard  and  determined  by  three  judges,  of  whom  at  least  one  shall 
be  a  Justice  of  the  Supreme  Court  or  a  Circuit  Judge,  and  the  other  two 
may  be  either  Circuit  or  District  Judges,  and  unless  a  majority  of  said  three 
judges  shall  concur  In  granting  such  application.  Whenever  such  application 
as  aforesaid  is  presented  to  a  Justice  of  the  Supreme  Court,  or  to  a  judge, 
he  shall  immediately  call  to  his  assistance  to  bear  and  determine  the  appli- 
cation two  other  judges:  Provided,  however,  that  one  of  such  three  judges 
shall  be  a  Justice  of  the  Supreme  Court,  or  a  Circuit  Judge.  Said  applicatloa 
shall  not  be  heard  or  determined  before  at  least  Ave  days'  notice  of  the  hear- 
ing has  been  given  to  the  Governor  and  to  the  Attorney  General  of  the  state, 
and  to  such  other  persons  as  may  be  defendants  in  the  suit:  Provided,  that 
If  of  opinion  that  irreparable  loss  or  damage  would  result  to  the  complain- 
ant unless  a  temporary  restraining  order  is  granted,  any  Justice  of  the  Su- 
preme Court,  or  any  Circuit  or  District  Judge,  may  grant  such  temporary 
restraining  order  at  any  time  before  such  hearing  and  determination  of  the 
application  for  an  interlocutory  injunction,  but  such  temporary  restraining 
order  shall  remain  in  force  only  until  the  hearing  and  determination  of  the 
application  for  an  interlocutory  injunction  upon  notice  as  aforesaid.  Tbe 
hearing  upon  such  application  for  an  Interlocutory  injunction  shall  be  glv»k 
precedence  and  shall  be  In  every  way  expedited  and  be  assigned  for  a  hearing 
at  the  earliest  practicable  day  after  the  expiration  of  the  notice  hereinbefore 
provided  for.  An  appeal  may  be  taken  direct  to  the  Supreme  Court  of  the 
United  States  from  the  order  granting  or  denying,  after  notice  and  bearing,  an 
interlocutory  injunction  in  such  case.    It  is  further  provided  that  tt  before 
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the  final  Jbearlng  of  sndi  appUcatlon  a  salt  sball  bave  been  brought  In  a 
court  of  the  state  baving  Jurisdiction  thereof  under  the  laws  of  snch  state, 
to  enforce  such  statute  or  order,  accompanied  by  a  stay  In  such  state  court  of 
proceedings  under  such  statute  or  order  pending  the  determination  of  sudi 
suit  by  such  state  court,  all  proceedings  in  any  court  of  the  United  States  to 
restrain  the  execntlon  of  such  statute  or  order  shall  be  stayed  pending  the 
final  determination  of  auch  suit  In  tbe  courts  of  the  state.  Such  stay  may 
be  vacated  upon  proof  made  after  hearing,  and  notice  of,  ten  days  served  apon 
the  attorney  general  of  the  state,  that  the  suit  In  the  state  courts  is  not 
being  prosecuted  with  diligence  and  good  faith." 

Under  the  provision  above  cited  it  was  not  within  the  power  of  a 
single  justice  or  judge  to  pass  on  the  question  whether  the  New  York 
law  violated  the  Constitution  of  the  United  States.  When  application 
for  the  injunction  was  presented  to  the  District  Judge  it  was  incum- 
bent upon  him  to  call  to  his  assistance  two  other  judges,  one  of  whom 
should  be  a  Justice  of  the  Supreme  Court  or  a  Circuit  Judge,  to  hear 
and  determine  the  application.  And  it  was  also  his  duty  to  give  notice 
of  the  hearing  to  the  Governor  and  Attorney  General,  as  well  as  to 
such  other  persons  as  may  be  defendants  in  the  suit.  This  course  was 
not  pursued,  but  the  District  Judge  proceeded  to  hear  and  determine 
the  question  sitting  alone. 

This  case  is  not  unlike  that  of  Ex  parte  Metropolitan  Water  Com- 
pany of  West  Virginia,  220  U.  S.  539,  31  Sup.  Ct.  600,  55  L.  Ed.  575 
(1911).  In  that  case  a  single  District  Judge  denied  an  application  for 
an  injunction  on  the  ground  that  a  statute  of  the  state  of  Kansas  was 
constitutional.  The  Supreme  Court  held  that  in  so  doing  he  acted 
without  jurisdiction  and  that  his  order  was  void.  After  me  District 
Judge  rendered  his  decision  in  the  above  case  of  the  Metropolitan 
Water  Company  application  was  made  for  a  writ  of  mandamus,  and 
the  Supreme  Court  said  that  it  necessarily  followed  that  mandamus 
is  the  proper  remedy,  "since  the  section  made  no  provision  for  an  ap- 
peal from  an  order  made  by  a  sii^le  judge  denying  an  interlocutory 
injunction,  and  a  right  of  appeal  is  not  otherwise  given  1^  statute. 

[2]  Before. concluding  this  opinion  it  may  be  well  to  call  attention 
to  a  matter  relating  to  the  jurisdiction  of  this  court  in  questions  in- 
volving the  validity  of  a  law  alleged  to  violate  the  Constitution  of  the 
United  States.  The  section  of  the  statutes  set  forth  at  the  beginning 
of  this  opinion  provides  that  an  appeal  in  the  cases  therein  referred 
to  may  be  taken  direct  to  the  Supreme  Court  of  the  United  States  from 
the  order  granting  or  denying  after  notice  and  hearing  an  interlocu- 
tory injunction.  And  section  128  of  the  Judicial  Code  (section  1120 
of  U.  S.  Compiled  Statutes  Annotated,  1916),  provides  that  the  Circuit 
Court  of  Appeals  shall  exercise  appellate  jurisdiction  to  review  by  ap- 
peal or  writ  of  error  final  decision  in  the  District  Courts  in  all  cases 
other  than  those  in  which  appeals  and  writs  of  error  may  be  taken 
direct  to  the  Supreme  Court.  It  might  be  thought,  therefore,  that  this 
court  is  by  virtue  of  the  provisions  cited  without  jurisdiction  of  such 
cases  as  the  cause  of  action  is  one  arising  under  the  Constitution  of 
the  United  States.  But  the  rule  is  that  wnere  tiie  jurisdiction  of  the 
court  rests  not  solely  upon  the  constitutionality  of  the  act  but  also 
upon  diversity  of  citizenship  the  Circuit  Court  of  AK>eals  has  juris- 
diction.   See  Union  &  Planters'  Bank  v.  Memphis,  189  U.  S.  71,  23 
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Sup.  Ct  604,  47  I,.  Ed.  712  (1903),  and  Carolina  Glass  Co.  ▼,  South 
Carolina,  240  U.  S  305.  36  Sup.  Ct.  293,  60  L.  Ed.  658  (1916) 

In  the  instant  case  diversity  of  citizenship  exists,  the  complainant 
being  a  citizen  of  the  state  of  Washington.  In  the  instant  case  as  no 
application  for  a  mandamus  has  been  made,  and  as  no  provision  has 
been  made  for  an  appeal  from  an  order  of  a  single  judge  denying  an 
interlocutory  injunction  in  such  a  case  this  court  must  order  the  ap- 
peal dismissed. 

It  is  so  ordered.  ' 


In  re  WBSTEB. 

WBSTBB  ▼.  a  B.  SMITH  ft  00.  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  4,  1*17.) 

No.  2241. 

1.  BANKBtTFTOT  «S»98 — ^RlSBT  TO  JWt  TbIAI/-^>BI^T  IIT  DKKARDine. 

Where  an  alleged  hankrupt  tailed  to  demand  a  Jury  trial  In  his  answer 
denying  the  acts  of  haokruptcy  and  insolvency,  the  court  did  not  abuse  lt» 
discretion  In  refusing  a  separate  demand  on  the  next  court  day  but  one. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {  140.] 

2.  BARKBtTFTOT    «=>475 — SEOUMTT    FOB    COSTS — BlOHT    TO    IUQUIBB. 

An  alleged  bankrupt,  who  files  an  answer  denying  Insolvency  and  the 
alleged  acts  of  bankruptcy,  cannot  be  required  by  the  bankruptcy  court 
to  deposit  the  costs  of  a  reference,  and  thus  bear  a  part  at. least  of  the 
cost  of  presenting  the  case  against  hhta,  noder  penalty  of  baring  bis  an- 
swer stricken,  and  there  is  ho  justlfieatlon  for  such  aotlon  in  General 
Order  in  Bankruptcy  No.  10  (89  B^ed.  vl,  32  O.  C.  A.  xlU),  providing  that, 
before  Incurring  any  expense,  the  clerk,  marshal,  or  referee  may  require 
from  the  bankrupt  or  other  person  in  whose  behalf  the  duty  is  to  be 
performed  indemnity  for  such  expense,  as  the  hearing  of  the  creditor's 
charges  is  not  undertaken  In  the  bankrupt's  behalf  or  at  his  request 

(Ed.  Nota — ^For  otber  caaes,  see  Bankruptcy,  Cent.  Dig.  f  88Sk] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  John  Rellstab  and  J.  Warren  Davis,  Judges. 

Involuntary  bankruptcy  proceeding  by  C.  B.  Smith  &  Co.  and  others 
against  Albert  C.  Wester.  On  petition  to  revise  orders  refusing  a 
jury  trial  and  striking  out  the  bankrupt's  answer.  First  order  affirmed, 
second  order  reversed,  and  answer  reinstated. 

Terry  Parker,  of  East  Orange,  N.  J.,  for  appellant. 
Stein,  Stein  &  Hannoch  and  Herbert  J.  Hannoch,  all  of  Newark, 
N.  J.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  This  Is  a  petition  to  revise  two  or- 
ders of  the  District  Court,  one  refusing  a  jury  trial,  and  the  other 
striking  out  the  bankrupt's  answer  and  adjudging  him  bankrupt  by 
default.    The  facts  ar«  as  follows : 

tfs»For  outer  cum  m*  mud*  ti^lc  &  KBT-NUMBBR  In  all  Ker-Numbered  DlK««te  *  IndtzM- 
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The  original  petition  was  filed  July  18,  1916,  asserting  a  fraudulent 
transfer  and  concealment  of  property,  and  an  unlawful  preference. 
On  June  8  the  bankrupt,  who  was  a  retail  druggist  in  Englewood,  N. 
J.,  went  to  the  Mexican  border  as  a  soldier,  and  left  his  business  in 
other  hands.  Soon  afterwards,  his  cousin,  Ernest  Wester,  who  held 
a  chattel  mortgage  on  part  of  the  stock  and  fixtures,  foreclosed  the 
mortgage  and  bought  in  the  whole  stock  for  a  small  sum,  taking  pos- 
session thereof  and  going  on  with  the  business.  These  proceedings 
under  the  mortgage  constitute  the  preference  complained  of.  On 
July  19  the  petitioning  creditors  asked  for  a  receiver,  but  none  was 
appointed;  the  court  thinking  it  sufficient  to  make  an  order  that 
Ernest  should  not  dispose  of  the  assets,  except  in  the  ordinary  course 
of  business,  and  should  keep  the  money  so  received  in  a  separate  fund 
and  account.  Albert  Wester  did  not  return  to  New  Jersey  tmtil  some 
time  m  the  fall  when  the  subpoena  in  bankruptcy  and  other  papers  were 
served  upon  him  while  in  camp  at  Sea  Girt.  He  moved  to  dismiss 
the  petition  as  insufficient,  but  before  his  motion  was  heard  the  pe- 
titioning creditors  asked  leave  to  file  an  amended  petition,  and  were 
granted  leave  on  December  4.  This  new  petition  was  much  like  the 
original,  except  that  it  amplified  the  charges  concerning  the  mortgage 
and  asserted  that  Albert  and  Ernest  had  together  planned  the  fore- 
closure proceedings  in  order  to  defraud  the  creditors. 

[  1  ]  The  bankrupt  answered  both  petitions  on  December  29,  denjring 
insolvency,  and  denying  also  the  acts  of  bankruptcy.  He  did  not  then 
ask  for  a  jury  trial,  and  an  order  was  immediately  entered  directing 
the  referee  to  hear  the  issues  as  special  master.  The  bankrupt  asserts 
that  the  failure  to  demand  a  jury  trial  in  the  answer  was  due  to  an 
oversight,  but  in  any  event  he  did  file  a  separate  demand  on  January 
2,  the  next  court  day  but  one,  December  31  and  January  1  being  holi- 
days. His  motion  was  heard  on  January  15,  and  was  denied  on  the 
ground  that  it  came  too  late;  this  denial  presenting  the  first  matter 
for  review.  We  need  say  little  in  reply  to  the  bankrupt's  argument ; 
unquestionably  he  had  failed  to  obey  the  letter  of  the  act,  and  on 
this  record  we  are  unable  to  say  that  the  court's  refusal  to  allow  his 
demand  was  an  abuse  of  discretion.  The  order  of'  January  15  must 
therefore  be  affirmed. 

[2]  The  remaining  question  is  more  serious.  On  December  30  the 
master  notified  the  bankrupt  to  deposit  $100  as  indemnity  under  rule 
16  of  the  District  Court,  afterwards  reducing  the  amount  to  $50.  The 
hearing  was  fixed  for  January  23,  and  on  that  day  the  bankrupt  ap- 
peared with  his  counsel,  prepared  to  hear  the  evidence  against  him 
and  to  offer  his  own  evidence  in  answer,  but  was  niet  on  the  threshold 
by  a  renewed  demand  for  a  deposit  of  $50.  No  similar  demand  was 
made  on  the  petitioning  creditors.  The  bankrupt  refused  the  deposit, 
stating  his»  reasons  in  writing  and  insisting  that,  as  the  petitioning  cred- 
itors had  the  burden  of  proof,  they  sh6uld  bear  the  expense  of  the 
reference  in  the  first  instance.  The  master  refused  to  proceed,  and 
reported  the  matter  to  the  court,  recommending  tiiat  the  bankrupt's 
answer  be  dismissed.  On  February  5  the  report  was  confirmed,  the 
answer  was  stricken  out,  and  an  order  of  adjudication  was  entered. 
This  presents  the  second  subject  for  review. 
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The  master's  demand  was  based  on  rule  16  of  the  District  Court, 
which  (with  omissions  not  now  important)  provides  as  follows : 

"(a)  The  Issue  raised  by  petitions  and  answers  In  Involuntary  cases,  where 
Jury  trial  Is  not  demanded,  shall  be  referred  to  the  referee  as  a  special  mas- 
ter, and  he  shall  be  entitled  to  recelye  for  his  services"  a  certain  per  diem 
with  stenograiAer's  fees.  "Such  sum  shall  be  chargeable  In  the  first  In- 
stance to  the  party  opposing  the  adjudication,  and  Indemnity  may  be  de- 
manded by  the  referee  before  proceeding  with  the  hearing  In  case  the  i>e- 
tltlon  In  an  Involuntary  proceeding  be  dismissed  with  costs,  such  sum  may 
be  taxed  against  the  peUtloolng  creditors.    •    •    • 

"(c)  In  other  cases,  when  matters  are  referred  to  the  referee  as  a  special 
master  to  take  testimony  and  report  his  finding,  requiring  services  not  devolv- 
ing upon  him  by  virtue  of  his  office  as  referee,  he  shall  receive  a  like  com- 
pensation, which  shall  be  chargeable  In  the  Urst  Instance  to  the  party 
bringing  on  the  reference,  and  shall  be  paid  by  the  party  ultimatdy  defeated 
In  such  reference." 

It  will  be  observed  that  the  bankrupt  is  not  named  in  section  (a),  and 
if  we  had  been  called  upon  to  construe  the  section  in  the  first  instance 
we  should  have  been  inclined  to  hold  that  its  language  would  be  sat- 
isfied by  applying  it  to  those  persons  only  (such  as  other  creditors) 
that  are  not  parties  to  the  petition,  but  might  intervene  to  oppose  the 
adjudication.  Interveners  of  this  class  voluntarily  enter  the  litigation 
and  propose  an  issue,  and  may  be,  and  often  are,  properly  regarded 
as  undertaking  to  prove  the  affirmative  thereof.  But  the  bankrupt 
himself  is  in  a  different  class ;  he  is  the  unwilling  defendant  in  a  law- 
suit, and  is  charged  with  insolvency  and  unlawful  acts,  and  if  these 
be  proved  his  property  will  be  taken  and  divided  among  his  creditors. 
He  has  therefore  the  elementary  right  of  any  defendant  to  deny  the 
case  against  him,  and  to  do  nothmg  more  until  this  shall  be  established 
by  the  necessary  evidence.  His  adversaries  have  begun  the  suit  and 
have  made  the  qharge,  and  if  the  charge  be  denied  they  must  bear  the 
burden  of  proof.  As  a  necessary  incident  to  this  task,  the  petitioning 
creditors  must  assume  the  initial  cost  of  producing  the  evidence,  al- 
though of  course  they  may  afterward  have  a  just  claim  to  be  repaid. 
But  section  (a),  if  applied  (as  it  has  been  applied)  to  the  involuntary 
bankrupt  himself,  reverses  the  situation,  and  compels  him  to  advance 
the  money  to  help  out  the  cost  of  establishing  his  adversaries'  case,  and 
denies  him  an  opportunity  even  to  present  his  defense  unless  he  first 
bear  at  least  a  part  of  the  pecuniary  burden  of  presenting  the  case 
against  him.  In  our  opinion  this  is  a  serious  obstruction  to  the  fun- 
damental right  of  a  defendant  to  be  heard,  which  includes,  of  course, 
botli  the  right  to  learn  the  case  against  him  and  to  estimate  its  weight, 
and  also  the  right  to  offer  affirmative  evidence  in  his  own  defense. 
The  matter  seems  to  us  so  dear  that  we  shall  not  discuss  it  further 
(see  11  Cyc.  575,  B,  and  notes),  except  to  say  that  General  Order  No. 
10  lends  no  support  to  rule  16 ;  for  that  order  only  permits  indemnity 
to  be  required  "from  the  bankrupt  or  other  person  in  whose  behalf  the 
duty  is  to  be  performed" ;  and  in  the  case  before  us  the  duty  to  be 
performed,  namely,  the  hearing  of  the  creditors'  charges,  was  not  un- 
dertakeri  in  the  bankrupt's  behalf  or  at  his  request.  He  denied  the 
charges  and  thereafter  stood  upon  his  right,  and  could  not  be  adjudi- 
cated until  the  chajrgcs  had,  been  proved    He  was  not  in  default,  for 
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he  had  filed  afl  answer  whose  sufficiency  was  not  questioned  and  had 
thereby  made  a  hearing  necessary  (although  not  by  a  jury),  and  he 
only  became  in  default  after  the  answer  had  been  stricken  out.  And 
this  was  done,  not  because  the  answer  was  inadequate — as  it  was  in 
Young  V.  Brande  Bros.,  162  Fed.  663,  89  C.  C.  A.  1,  455,  20  Am. 
Bankr  R  612 — but  as  a  penalty  for  his  refusal  to  contribute  to  the 
expense  of  the  creditors'  case. 

It  is  sought  to  uphold  the  rule  on  the  ground  that,  if  a  bankrupt  be 
allowed  to  oppose  an  adjudication  without  taking  the  risk  of  spending 
money,  he  will  often  do  so  merely  for  delay,  or  in  order  to  cast  the 
pecuniary  burden  of  proving  the  petition  either  on  the  creditors  or  on 
the  estate.  No  doubt  this  may  sometimes  be  the  result,  but  a  similar 
result  may  follow  in  every  other  litigation,  and  its  possibility  cannot 
take  away  a  defendant's  well-established  right  to  be  heard,  with  all 
that  a  hearing  implies,  and  we  cannot  regard  it  as  a  sufficient  reason 
for  denying  that  right,  unless  we  are  prepared  to  do  violence  to  one 
of  the  first  principles  of  our  legal  system.  We  do  not  decide  that  an 
involuntary  bankrupt  may  not  be  required  to  give  indemnity  before 
he  offers  his  defense,  but  merely  that  he  cannot  be  compelled  to  ad- 
vance the  money  to  pay  or  contribute  to  the  expense  of  the  petition- 
ing creditors'  case  under  the  penalty  of  having  a  valid  answer  stricken 
out  and  of  being  adjudicated  a  bankrupt. 

The  order  of  January  15  is  affirmed,  but  tfie  order  of  February  5 
fs  reversed,  and  the  bankrupt's  answer  reinstated.  The  case  is  re- 
manded for  further  proceedinsfs  not  inconsistent  with  this  opinion; 
the  costs  in  this  court  to  be  paid  by  the  petitioning  creditors. 


FLtJt5KET  et  al.  v.  SOUTHERN  RT.  OO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  6,  1917.) 

No.  2I&44. 

1.  Railroads  «=»328(4) — Cbossino  Accidentb — Dutt  to  Look  ahd  Listen — 

Obstbucted  Cbossingb. 

When  an  automobile  reached  a  point  40  feet  from  a  railroad  crossing; 
buildings  and  standing  cars  had  so  far  ceased  to  obstruct  the  driver's 
view  that  he  could  see  120  feet  along  the  track  upon  which  a  car  was 
approaching.  It  was  broad  daylight,  there  was  neither  smoke  nor  dust, 
and  there  was  no  other  moving  train,  nor  anything  to  distract  the  driv- 
er's attention.  He  was  familiar  wltlk  the  crossing,  and  knew  that  by 
reascm  of  the  obstructions  it  was  dangerous,  and  must  be  approadied 
cautioudy.  HelA,  that  it  was  hla  dear  duty  to  look  as  soon  as  he  could 
see,  and  to  have  his  machine  under  such  control  that,  if  necessary,  he 
could  stop  before  getting  Into  the  danger  zone,  and  In  driving  upon  the 
track  In  front  of  an  approaching  car,  which  could  have  been  seen,  be  fail- 
ed to  exercise  the  care  of  a  reasonably  prudent  man. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Gent.  Dig.  i  1081.] 

2.  Railboads  ®=9330(2) — CbossinO  Accidbnts — Wakton  ob  Wnirtn.  Ncou- 

OENCE. 

Gross  and  wanton  negUgence  of  a  railway  company,  to  avoid  the  coa- 
trlbutory  negligence  of  a  person  strode  by  a  railway  motor  car,  must  be 
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reaUy  willful  or  so  hlgbly  reckless  as  to  constitute  tbe  equlTalent  of 
willfulness. 
[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |  1085.] 

8.  Railboass  «=>339(2) — Cbossino  Acoidehts — Wahtoii  ob  Wnxrui.  Nkgu- 

OBNCE. 

Thongb  it  is  the  rule  In  Tennessee  that  tbe  Violation  of  a  dty  ordinance, 
by  a  railway  company  contributing  to  a  collision.  Is  negligence  per  se,  and 
not  merely  evidence  of  negligence,  the  slmnltaneous  violation  of  three 
ordinances  does  not,  regardless  of  tbe  cbaracter  of  tbe  ordinances  or  the 
nature  of  the  violations,  Indicate  a  degree  of  Indifference  or  cecklessncss 
bavtng  the  same  effect  to  avoid  contributory  negligence  as  deliberate  will- 
fulness. 

[Ed.  Note. — For  otber  cases,  see  Railroads,  Cent.  Dig.  {  1085.] 

4.  Railroads  ^=s339&) — Csossino  Acciderxs — Wantoit  ob  W^rxFUi.  Nkgli* 

OXNCIE. 

Plaintiff's  automobile  was  struck  by  a  railway  motor  car  traveling  12 
miles  an  bour,  tn  violation  of  an  ordinance  limiting  the  apeei  of  railway 
cars  or  trains  to  6  miles  an  hour,  at  a  crossing  where  there  were  neither 
gates  nor  a  flagman,  as  reqnlr^d  by  ant  ordinance,  at  all  crossings  within 
tbe  city  limits.  In  violation  of  another  ordluauce  a  car  was  .standing 
within  .150  feet  of  the  crossing.  There  had  been  no  municipal  determina- 
tion that  the'  particular  crossing  needed  gates  or  a  flagman,  and  the 
conditions  at  tbe  crossing  did  not  Indicate  an  ImperatlTe  necessity  there- 
for, nor  did  any  former  accidents  or  complaints  appear.  Tlie  standing 
car  bad  no  causal  connection  with  the  Injury,  as  It  did  not  obstruct  the 
view  after  a  building  was  passed.  The  speed  of  the  car  was  less  than 
that  permitted  by  ordinances  In  the  case  of  street  cars.  Held,  that  tbe 
concurrent  violation  of  the  three  ordinances  did  not  amotint  to  wanton- 
ness, avowing  the  effect  of  plaintiff's  contributory  ilegHgeace,  espedaUy 
where  It  appeared  that  the  niotorman  was  vigilant,  was  using  his  wtilstle 
and  bis  bell  seasonably,  and  that  he  saw  tbe  automobile  and  put  on  bis 
brakes  at  tbe  earliest  possible  Instant. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  {  1085.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee;  John  E.  McCall,  Judge. 

Action  by  Mrs.  Basset  Fluckey  administratrix,  and  others,  against 
the  Southern  Railway  Company.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Affirmed. 

W.  H.  Fitzhugh,  of  Memphis,  Tenn.,  for  plaintiffs  in  error. 
Caruthers  Ewing,  of  Memphis,  Tenn.,  for  defendant  in  error. 

Before  WARRINGTON,  MACK,  and  DENISON,  Circuit  Judges. 

DENISON,  Circuit  Judge.  Mr.  and  Mrs.  Fluckey,  in  an  automo- 
bile which  he  was  driving  northerly  along  a  street  in  Memphis,  under- 
took to  cross  the  tracks  of  the  Southern  Railway  ComjJany.  A  gaso- 
line motor  car,  operated  by  the  raihvay  in  interurban  service  was  ap-" 
proaching  from  the  west.  There  was  a  collision,  in  whidi  Mr.  Fluckey 
was  killed  and  his  wife  hurt.  She  brought  this  suit  in  the  court  below 
to  recover  damages,  and,  after  a  trial,  the  court  directed  a  verdict  for 
the  defendant,  upon  the  ground  of  contributory  negligence.  She  brings 
the  case  here  on  error,  claiming  that  the  queston  of  contributory  negli- 
gence was  fdr  the  jury,  and  that  the  negligence  of  the  railway  company 

4s»Fer  othvr  cwm  f  mud*  topic  *  KSY-NUMBER  in  »U  i(*7-Numberad  dlcwU  ft  Indexaa 


Digitized  by 


Google 


470  242  FEDERAL  REPOETEB 

was  SO  gross  and  willful  that  contributory  negligence,  even  if  estab- 
lished, should  not  bar  recovery. 

[1]  Upon  the  first  question,  it  is  unnecessary  to  go  into  great  detail. 
We  are  satisfied  that  the  court  below  was  right  When  the  automobile 
reached  a  point  40  feet  from  the  rail,  the  buildings  and  the  standing 
cars  on  the  driver's  left  had  so  far  ceased  to  obstruct  his  view  that  he 
could  see  120  feet  along  the  straight  track  upon  which  the  car  was  ap- 
proaching, and  at  that  moment  the  car  was  not  more  than  100  feet  from 
the  point  of  collision.  It  was  broad  daylight,  there  was  neither  smoke 
nor  dust  to  obscure  the  view,  there  was  no  other  moving  train  to 
drown  the  noise  of  the  approaching  car,  nor  was  there  anything  to 
distract  the  driver's  attention.  It  is  not  to  be  disputed  that,  if  the  driver 
had  looked  at  the  first  instant  when  looking  would  do  any  good,  he 
would  have  seen  the  car  coming.  He  was  familiar  with  the  crossing, 
and  knew  that,  by  reason  of  the  obstructions,  it  was  a  dangerous  cross- 
ing and  must  be  approached  cautiously.  His  clear  duty  was  not  only 
to  look  as  soon  as  he  could  see,  but  to  have  his  machine  under  such 
control  that,  if  necessanr,  he  could  stop  before  getting  into  the  danger 
zone.  In  this  respect,  the  case  is  to  be  distinguished  from  that  of  one 
driving  horses,  where  to  undertake  to  stop  so  near  the  rail  may  involve 
danger.  Flannelly  v.  D.  &  H.  R.  R.,  225  U.  S.  597,  604,  32  Sup.  Ct. 
783,  56  L.  Ed.  1221,  44  L.  R.  A.  (N.  S.)  154;  N.  Y.  C.  R.  R.  v.  Maid- 
ment  (C.  C.  A.  3)  168  Fed.  21,  23,  93  C.  C.  A.  413,  21  h.  R.  A.  (N.  S.) 
794;  Brommer  v  Pa.  R,  R.  (C.  C.  A.  3)  179  Fed.  577,  580,  103  C.  C. 
A.  135,  29  L.  R.  A.  (N.  S.)  924;  Chase  v.  N.  Y.  C.  R.  R.,  208  Mass. 
137, 94  N.  E.  377  Under  these  undisputed  facts,  there  can  be  np  tena- 
ble basis  for  a  finding  that  Mr  Fluckey  exercised  that  degree  of  care 
which  would  be  observed  by  a  reasonably  prudent  man  in  such  a  situa- 
tion. 

The  case  involves  no  question  of  imputing  to  a  passer^r  the  negli- 
gence of  a  driver,  because  Mrs.  Fluckey  testifies  that  she  had  assumed 
the  duty  of  looking  out  for  danger  at  fliis  crossing  and  was  undertak- 
ing to  give  any  warnings  that  might  be  necessary.  In  this  respect,  as 
well  as  upon  the  general  subject,  the  facts  of  this  case  bear  very  close 
analogy  to  those  passed  upon  by  this  court  in  Erie  R.  R.  v.  Hurlbert, 
221  Fed.  907,  137  C.  C.  A.  477. 

[2]  Whether  or  not  the  gross  and  wanton  negligence  of  the  de- 
fendant will  always  be  a  sufficient  avoidance  of  the  plaintiff's  contribu- 
tory negligence,  it  must  at  least  be  either  really  willful,  or  so  highly 
reckless  as  to  constitr.io  the  equivalent  of  willfulness.  Lacey  v.  Louis- 
ville R.  R.  (C  C.  A.  5)  152  Fed.  134,  81  C.  C.  A.  352;  Atchison  Ry.  v. 
■Baker,  79  Kan.  183,  98  Pac.  804,  21  L.  R.  A.  (N.  S.)  427,  note;  Iowa 
Ry.  v.  Walker  (C.  C.  A.  8)  203  Fed.  685,  121  C.  C.  A.  579.  The  plain- 
tiff here  does  not  claim  any  evidence  tending  to  show  an  intention  on 
the  part  of  the  motorman  to  injure  the  plaintiff  nor  any  actual  willful- 
ness. She  seeks  to  build  up  a  constructive  willfulness  through  the 
cumulative  effect  of  the  violation  of  city  ordinances.  One  ordinance  re- 
quired gates  or  flagmen  at  all  railroad  crossings  within  the  corporate 
limits ;  this  crossing  had  neither.  Another  forbade  that  railroad  cars 
should  be  left  standing  within  150  feet  of  the  highway  crossing,  so  that 
they  would  obstruct  the  view  down  the  track ;  a  caf  was  here  standing 
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within  that  distance.  A  third  ordinance  (as  we  assotne  for  the  purpose 
of  this  opinion)  limited  to  6  miles  per  hour  the  rate  of  speed  qf  all 
trains  or  cars  within  the  city  limits ;  &is  motor  car  was  moving  at  a 
higher  speed. 

It  has  been  decided  by  the  highest  court  of  Tennessee  that  the  viola- 
tion of  a  city  ordinance  in  a  manner  contributing  to  a  coffision  pf  this 
kind  is  not  merely  cadence  of  negligence,  but  is  negligence  per  se.  Ry. 
V.  Haynes,  112  Tenn.  712,  81  S  W.  374.  Whether  this  holding  is  so 
far  a  matter  of  statutory  construction  that  it  binds  this  court,  or  wheth- 
er it  pertains  rather  to  a  question  of  general  law,  we  need  not  decide; 
for  present  purposes,  we  accept  it  as  the  correct  rule.  No  one  claims, 
however,  that  die  violation  of  a  single  ordinatice  is  even  evidence  of 
wanton  or  willful  negligeno*;  and,  indeed,  no  reason  is  suggested  upon 
which  such  a  claim  could  have  been  based. 

{3]  Plaintiff's  position  is  that  the  simultaneous  violation  of  three 
city  ordinances  indicates  a  degree  of  indifference  or  recklessness  which 
should  have  the  same  effect  as  deliberate  willfulness.  We  cannot  think 
that  this  inference  is  permissible,  merely  from  this  basis  and  regard- 
less of  the  character  of  the  ordinance  or  the  natiu-e  of  the  violation. 
If  the  breaking  of  one  ordinance  is  not  of  itself  at  all  indicative  of  will- 
fulness, the  multiplication  of  such  instances  cannot  create  a  basis  of 
inference  otherwise  nonexistent.  An  analogy  nay  be  sugsested  to 
cases  where  each  of  several  facts  may  be  of  itself  no  proof  of  fraudu- 
lent intent,"btlt  where  the  association  of  all  these  facts  may  tend  to  raise 
the  inference  of  fraud.  Tlie  analogy  is  not  very  close.  In  matters  of 
fraud,  the  question  of  intent  is  involved,  and  facts  sepatately  innocent 
may  tend  to  color  the  intent ;  but  in  cas^s  like  the  present,  the  intent  to 
run  over  a  traveler  upon  the  highway  has  no  connection  with'  the  in- 
tent not  to  observe  the  ordinances,  and  the  utmost  that  can  be  establish- 
ed by  the  breach  of  several  ordinances  is  a  general  indifference  to  the 
observance  of  municipal  regylations.  Between  this  inference  and  the 
otho" one,  there  is  no  bridge;,  and  the  case  is  one  for  the  application  of 
the  arithmetical  ryl^  that  the  addjitioo  of  nothing  to  nothing  cannot 
make  something. 

[4]  A  review  of  all, the  cases  eited  by  plaintiffs  develops  that  in  each 
one  wanton  or  willful  negligence  was  inferred  from  the  character  of 
defendant's  acts,  and  not  primarily  merely  from  the  ordinance  viola- 
tions; and  when  we  turn  aside  from  the  theory  that  the  breach  of 
three  ordinances  in  gross  inherently  tends  to  show  wantonness,  and  con- 
sider the  nature  and  effect  of  the  breaches  here  involved,  we  get  the 
same  result  There  had  been  no  municipal  determination  that  this  par- 
ticular crossing  needed  gates  or  a  flagman;  the  ordinance  was  equally 
imperative  as  to  every  crossing  in  the  city ;  and  we  must  take  notice  of 
the  vast  number  of  such  crossings  within  the  corporate  limits  of  every 
large  city,  where  the  degree  of  need  for  this  precaution  is  not  extreme. 
There  is  no  evidence  of  a  practice  to  run  trains  here  at  hi|^  speed,  nor 
of  such  conditions  that  a  careful  traveler  may  not  protect  himself,  nor 
of  such  dense  traffic  and  distracting  surroundings  as  to  indicate  impera- 
tive necessity  for  a  guard;  Neither  do  there  appear  former  accidents  or 
complaints,  or  anyU^ing  fairly  supporting  the  inference  that  the  fail- 
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ure  to  provide  gates  or  a  flagman  was  gross  or  wanton  or  willful  neg- 
ligence. 

To  keep  cars  standine;  on  side  tracks  back  150  feet  away  from  a 
crossing  is  a  measure  of  extreme  prudence,  and  cannot  be  said  to  be 
demanded  by  ordinary  and  reasonable  care  in  all  cases — ^if ,  indeed,  it  is, 
usually.  We  are  clear  that  the  mere  breaking  of  this  rule  does  not  of 
itself  indicate  any  extreme  negligence;  and  whatever  violation  there 
was  in  the  present  case  was  practically,  if  not  wholly,  without  causal 
connection  with  the  injury,  smce  the  standing  car  in  question  did  not 
project  beyond  the  line  of  vision  between  the  edge  of  the  building  on  the 
corner  and  the  point  120  feet  down  the  track. 

Running  a  train  of  cars  or  a  single  car  at  a  reckless  and  dangerous 
speed  over  an  tmguarded  and  obstructed  crossing,  might,  under  some 
circumstances,  indicate  wantonness.  That  is  not  before  us;  but,  in 
this  case,  the  ordinance  limit  was  6  miles  an  hour,  the  same  ordinances 
permit  street  cars  on. the  city  streets  to  run  20  miles  an  hour,  and  this 
car  was  not  exceeding  12. miles  an  hour.  That  speed  for  an  interurban 
car  is  not,  in  truth,  of  itself,  reckless  or  wanton  negligence ;  and  even 
if  an  ordinance  limiting  sudi  speed  to  6  miles  an  hour  is  valid,  and  even 
if  running  at  12  miles  an  hour  is  per  se  negligence,  we  are  confident 
that  is  the  utmost  inference  which  should  be  drawn  merely  from  the 
speed.  ' 

We  must  not  be  understood  as  intimating  that  a  concurrent  viola- 
tion of  two  or  more  city  ordinances  might  not  tend  to  show  gross  neg- 
ligence; but  we  think  this  conclusion  would  come,  pot  as  a  matter 
of  arithmetic  merely,  but  as  a  result  of  the  character  of  the  ordinances 
and  the  nature  of  the  violations  in  a  given  case,  considered  either  sepa- 
rately or  compositely ;  and  we  might  well  add  that,  in  the  present  case, 
not  only  was  no  act  involved  inherently  indicating  wantonness  or  will- 
fulness, but  the  evidence  is  substantially  imdisputed  that  the  motorman 
was  vigilant,  was  using  his  whistle  and  his  bell  seasonably,  and  saw  the 
automobile  and  put  on  his  brakes  at  the  earliest  possible'  instant  The 
case  is  not  one  where  the  railroad  was  "kicking  a  car  across  a  high- 
way without  warning  of  any  nature,  nor  does  it  involve  any  other  act 
of  such  grossly  careless  nature. 

.    The  District  0)urt  was  right  in  declining  to  submit  these  questions  to 
the  jury.    The  judgment  is  affirmed. 
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THE  6E0RGB  HAWLHT  et  aL 

(Oraatt  C!ouit  ot  Appeals,  Fifth  Circuit.    Apm  27,  1917.) 

No.  2»4& 

&a>yAOK  9=927 — AUQUNT  OF  COUFENSATION — BesCUB  OT  SiNKIITO  VESSEL. 

A  Steamship,  which  had  Just  completed  loading  with  cross-ties  at  a 
wharf  in  New  Orleans,  listed,  permitting  the  water  to  eater,  the  port- 
holes On  One  side,  causing  the  steni  of  the  ve^el  to  sink,  until  it  rested 
on  tlis  bottom.  The  master  was  abe^t,.  but  the  wharf  watclmian  called 
to  two  tugs  owned  by  libelant,  which  were  passing,  and  they  promptly 
came  to  the  assistance  of  the  sinking  ship.  After  3%  days  of  almost 
continuous  work  by  the  two  tugs,  with  some  assistance  from  others,  the 
vessel  was  floated  without  serious  iBlnry  to  It  or  its  carga  One  nf  the 
tags  nmnalaad  alongatde  tvr  six  days  mor«,  fumlahlng  steam  for  pumping, 
etc.  Itxere  was  no  great  danger  involved  in  the  work,  but  it' was  prompt- 
ly and  efficiently  done,  "the  tugs  were  worth  about  $75,000  and  $40,000, 
respectively,  and  the  salved  vessel  and  cargo  |215,000.  HeW,  that  a 
salvage  award  of  $10,000  to  the  tugs  and  crews  was  too  smalU  being  but 
Uttle  more  thaa  tiie  actual  value  of  the  service  tendered,  and  that  It 
should  be  biCTeased.  to  $17,500. 

U&a,  Mote.— For  other  cases,  see  Salvage,  Cent.  Dig.  H  65,  6&] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana;  Rufus  E.  Foster,  Judge. 

Suit  in  admiralty  by  the  Bisso  Towboat  Company  and  others  against 
the  steamship  George  Hawley,  of  which  the  Boston-Virginia  Transpw- 
tation  Company  was  claimant,  and  others.  Decree  for  libelant,  from 
which  the  Towboat  Company  iippeals.    Modified. 

John  D.  Grace,  of  New  Orleans,  La.,  for  appellant. 

Henry  P.  Dart,  Benjamin  W.  Kernan,  and  Henry  P.  Dart,  Jr.,  all  of 
New  Orleans,  La.  (Stimson,  Stockton,  Livermore  &  Palmer  and  John 
F.  Volk,  all  of  Boston,  Mass.,  on  the  brief),  for  appellees. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circtat  Judge,  This  is  an  appeal  by  libelants  from  a  de- 
cree rendered  in  tiieir  favor  against  the.  steamship  George  Hawley  and 
its  cargo,  the  claimants  thereof,  and  their  surety  on  a  release  bond. 
The  coqiplaint  against  the  decree  is  because  of  the  alleged  insufficiency 
of 'the  amount  awarded.  The  total  amount  awarded  by  the  decree  to 
the  liL.tlants  who  were  before  the  court  when  the  decree  was  rendered, 
the  claims  of  other  libelants  having  been  settled,  was  $10,0CX).  Of  this 
amount  the  sum  of  $479.17  was  awarded  to  the  officers  and  crew  of  the 
towboat  Independent,  $233.30  to  the  officers  and  crew  of  the  towboat 
El  Toro,  $15  tq  George  Ruppert,  $49.95  to  J.  W.  Tyler,  and  the  bal- 
ance, $9,222.58,  to  the  Bisso  Towboat  Company,  owner  of  the  tow- 
boats  El  Toro  and  Independent. 

At  about  6 :4o  o'clock  in  the  eyening  of  Friday,  February  28,  1913, 
while  the  George  Hawley  was  lying  at  the  Valence  street  wharf  in  the 
port  of  New  Orleans,  loaded  vvith  cross-ties,  and  ready  to  start  on  a 
voyage,  it  listed  to  starboard,  wltich  was  towards  the  wharf,  with  the 
result  that  water  potu-ed  through  portholes  on  the  starboard  side, 
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which  had  been  left  open  for  ventilation,  and  the  stem  end  of  the  ship 
sank  until  it  reached  the  bottom  of  the  river;  its  bow  remaining  afloat. 
The  master  of  the  vessel  was  not  present  at  the  time,  having  gone  into 
the  city  to  sign  the  bills  of  lading  for  the  cargo.  The  watchman  at  the 
wharf  saw  what  had  occurred  to  the  ship^  telephoned  to  the  c^ce  of 
the  Bisso  Towboat  Company  that  a  ship  was  sinking  at  the  Valence 
street  wharf,  and  suggested  that  a  tug  or  tugs  be  sent  right  away. 
An  officer  of  the  Towboat  Company  replied  that  two  of  its  tugs  were 
on  their  way  with  tows,  and  ought  to  be  just  about  there  at  that  time. 
In  a  few  minutes  the  watchman  saw  the  tug  Independent  as  it  was  pass- 
ing in  the  river  and  hailed  it.  That  tug  promptly  went  to  the  assist- 
ance of  the  Hawley.  A  little  later  the  tug  El  Toro  did  the  same. 
From  that  time  until  the  momii^  of  Tuesday,  March  4th,  botti  the  tugs 
were  engaged  in  rescuing  the  Hawley,  except  that  each  of  them  was 
away  and  doing  something  else  during  part  o^  Saturday,  March  1st. 
On  the  following  Tuesday  morning  the  Hawley  was  again  afloat.  The 
vessel  and  cargo  were  saved  without,  very  serious  loss  to  either.  The 
Independent  remained  alongside  until  the  morning  of  March  10th. 
On  March  4th,  5th,  and  6th  it  furnished  steam  to  the  Hawley  for 
pumping,  etc.,  required  to  restore  the  vessel  and  cargo  to  such  condition 
that  its  officers  and  crew  could  resume  contrd  and  operate  it  with  its 
own  power. 

The  appraised  value  of  the  Hawley  was  $195,000,  and  of  its  cargo 
$20,650— a  total  of  $215,650.  It  had  about  300  tons  of  coal  in  its 
bunkers,  worth  over  $600.  The  K  Toro  cost  its  owner  about  $75,000, 
and  the  Independent  was  bought  for  about  $40,000.  Each  of  them  was 
well  equipped  for  rendering  salv^e  services,  and  was  kept  constantly 
ready  to  render  such  service  when  required.  There  were  other  vessels 
in  the  port  of  New  Orleans  capable  of  rendering  the  service  which  the 
two  tugs  mentioned  rendered. 

.  The  evidence  in  the  case  does  not  leave  it  c^n  to  question  that  a 
meritorious  salvage  service  was  rendered  by  the  two  tugs  mentioned 
and  their  owner,  officers,  and  crews,  which  was  participated  in  by  other 
parties,  who  have  been  settled  with.  The  amount  awarded  for  the 
part  of  that  service  which  was  rendered  by  the  appellants  should  be 
enough  to  cover  an  adequate  compensation  for  the  labor  and  expense 
which  the  enterprise  required  of  them,  and  also  a  reward  allowed  as  a 
bounty  in  pursuance  of  the  public  policy  of  encouraging  voluntary  ex- 
ertio..3  for  the  saving  of  imperiled  ships  and  their  contents;  the 
amount  of  such  reward  depending  upon  the  special  facts  and  merits  of 
the  service  rendered.  The  Craster  Hall,  213  Fed.  436,  130  C.  C.  A.  72. 
The  evidence  was  such  that  it  well  would  have  supported  an  award  of 
$7,000  or  more  for  the  service  rendered  by  the  two  tugs,  if  they  had 
been  employed  under  a  contract  providing  for  the  payment  of  what  "tiie 
service  was  reasonably  worth,  whether  it  was  successful  or  not.  This 
being  so,  a  result  of  the  decree  as  it  was  rendered  is  that  it  may  be  re- 
garded as  awarding  about  $2,200  as  a  reward  to  the  owner  of  tiie  tugs 
for  the  services  they  rendered.  Our  conclusion  is  that  sudi  an  amount 
is  greatly  less  than  a  suitable  reward?  in  addition  to  adequate  compen- 
sation, for  the  services  rendered  by  the  two  tugs.  It  is  true  that  it  was 
accidental  that  the  two  tugs  happened  to  be  near  by  when  the  mishap 
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occurred  to  the  Hawley,  and  were  able  to  go  to  its  rescue  probably 
sooner  than  the  master  of  the  vessel,  if  he  had  been  present  at  the 
time,  could  have  procured  other  aid  if  he  had  promptly  sought  it  But 
this  does  not  detract  from  the  merit  of  the  service  voluntarily  and 
promptly  rendered  by  the  two  tugs,  and  with  successful  results. 

The  amount  to  be  allowed  as  a  reward  few  rendering  that  service 
cannot  properly  be  as  great  as  it  should  have  been  if  the  service  had 
been  rendered  in  rough  weather  and  near  a  dangerous  coast,  instead  of 
in  fair  weather  and  in  a  safe  harbor,  or  if  the  evidence  had  clearly 
shown,  which  it  did  not,  that  the  bottom  of  the  river  at  the  place  where 
the  partly  sunken  vessel  came  in  contact  with  it  was  so  sipping  or 
declivitous  as  to  make  it  Uable  that  such  a  heavy  object  resting  upon  it 
would  slip  oflt  into  deeper  water,  thereby  greatly  enhancing  the  peril 
of  both  the  rescued  and  rescuing  vessels.  The  evidence  does  not  con- 
vince us  that  the  work  of  saving  the  ship  and  its  cargo,  conducted  as 
it  was  with  adequate  care  and  skdl,  exposed  the  rescuing  vessels,  or  ei- 
ther of  them,  to  any  v(sry  serious  hazards,  or  their  officers  and  crews 
to  unusual  hardships  or  grave  perils.  At  any  rate,  the  salvage  work 
was  done  without  serious  injury  to  either  the  vessels  or  the  men  en- 
gaged in  it,  and  the  result  of  it  was  that  the  Hawley  and  its  cargo  were 
rescued  without  any  very  serious  damage  which  was  attributable  to 
what  was  done  in  saving  them.  In  view  of  the  vahie  of  what  was 
saved  and  of  the  vessels  which  participated  in  the  salvage  service,  of 
the  time,  labor,  and  expense  inv(dved  in  that  service,  of  the  risk  of  get- 
ting nothing  in  return  in  the  event  of  the  failure  of  the  enterprise,,  and 
of  all  the  attending  circumstances,  our  conclusion  is  that  the  total 
amount  to  be  awarded  to  the  appellants  should  be  $17,500,  instead  of 
$10,000,  the  amount  awarded  by  the  decree  appealed  from,  and  that 
the  additional  amount  here  awarded  should  be  allotted  to  the  Bisso 
Towboat  Company,  the  owner  of  the  two  tugs,  the  Independent  and 
the  El  Toro.  The  part  of  the  amount  awarded  by  the  decree  of  the 
District  Court  which  was  allotted  to  the  officers  and  crews  of  the  two 
tugs  were  sums  equal  to  three  times  the  amount  of  their  wages  during 
the  time  they  were  employed  in  behalf  of  the  Hawley.  It  is  not  made 
to  appear  that  there  was  such  inadequacy  in  these  allowances  as  to 
call  for  a  change  of  this  feature  of  the  decree. 

The  decree  appealed  from  will  be  here  modified,  as  above  indicated, 
and,  as  so  modified,  is  affirmed,  with  costs  against  the  appellees. 
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MARSHAUi  T.  NEVIN& 

(Circuit  Conrt  of  Appeals,  Nintb  Otrcult    May  14,  19174 

Na  2892. 

1.  BANKBTJPTor  ®=3304 — PBEISBENCES — ^ACTI0N8 — QUKSTIOKS  0»  TAOT. 

In  a  Bult  by  a  trustee  In  bankruptcy  to  aet  aiide  an  alleged  preferential 
transfer  by  the  bankrupt  to  his  mothor^in-law,  evidence  heU  to  make  a 
question  of  fact  as  to  whether  the  g^rantee  had  reasonable  ground  to  be- 
lieve that  the  transfer  to  her  would  effect  a  preference,  and  was  Intended 
to  effect  a  preference,  and  to  support  the  trial  court's  flnaing  niriuMlng 
the  transfer. 

[Ed.  Note.~E\>r  other  caaes,  see  Bankruptcy,  CentL  Dig.  i  463,] 

2.  Bankxuftct  «c9803(1) — ^PBBraBBNCBS— Aonoira— BmnxH'  of  Pboot. 

In  a  suit  by  a  trustee  In  bankruptcy  to  set  aside  an  alleged  preferential 
transfer,  the  burden  of  proof  is  on  the  trusty  to  prove  that  the  trans- 
feree had  reasonable  ground  to  believe  that  the  transfer  would,  and  was 
intended  to,  effect  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  tf  4!!8,  459.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  M.  T.  Dooling,  Judge. 

Suit  by  J.  W.  Marshall,  trustee,  etc.,  of  N.  H.  Hickman,  hankrupt, 
against  Eli^beth  Nevins.  From  a  judgment  for  defendant,  plaintiff 
appeals.    ASinned. 

Lloyd  S".  Ackerman,  of  San  Francisco,  Cal.,  for  appeilaat 
W.  F.  Sullivan,  of  Sin  Fnuncisco,  Cal.,  atid  ft  C  Locas,  of  Oak- 
land, Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNt,  Circuit  Judges. 

HUKT,  Circuit  Judge.  Marshall,  as  trustee  of  the  estate  of  Hick- 
man, bankrupt,  brought  suit  under  section  60,  .subd,  "b"  of  the  Bank- 
ruptcy Act  of  July  1,  1898,  c  54i;  30  Stat.  562  (Comp.  St  1916,  § 
9644),  as  amended  in  1910  (Act  June  25.  1910,  c.  412,  §  II,  36  Stat 
842),  to  set  aside  the  transfer  of  an  interest  in  the  schooner  William 
Olsen  to  Elizabeth  Nevins.  Hickman  was  adjudged  an  involuntary 
bankrupt  on  February  2,  1916,  and  the  transfer  involved  was  made  by 
Hickman  to  Mrs.  Nevins  on  December  7,  1915>  within  four  months  be- 
fore the  adjudication  in  bankruptcy.  The  District,  Court  decided  jn  fa- 
vor of  Mrs.  Nevins,  and  the  trustee  appeals. 

[1]  The  sole  issue  in  the  case  te:  Did  Mrs.  Nevins  know  or  have 
reasonable  cause  to  believe,  at  the  time  of  the  transfer  to  her,  that  the 
transfer  or  its  enforcement  would  effect  a  preference  ?  It  is  unneces- 
sary to  set  forth  the  evidence  at  length,  and  we  shall  only  refer  to 
some  essential  facts.  Hickman  in  1897  married  the  daughter  of  Mrs. 
Nevins.  Prom  the  time  of  his  marriage,  up  to  the  time  that  he  was 
forced  into  bankruptcy,  he  was  in  various  business  enterprises,  but,  for 
the  most  part,  was  unsuccessful,  and.  since  1906  has  been  practically 
insolvent.  Mrs.  Nevins,  his  mother-in-law,  was  an  elderly  woman  with 
some  means,  and  at  various  times  from  1905  on  she  lent  money  to 
Hickman.    In  February,  1912,  Hickman  gave  a  note  to  Mrs.  Nevins  to 
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cover  the  amount  which  was  due  by  him  to  her  for  money  loaned  to 
him  up  to  February  15,  1908.  However,  after  the  note  was  given,  she 
lent  him  additional  sums.  He  never  paid  principal  or  interest,  except 
$9^.96  paid  in  February,  1912,  which  was  the  amount  of  interest  then 
due  on  his  debt  to  Mrs.  Nevins;  interest  being  computed  at  the  rate  of 
5  per  cent,  per  annum.  The  Bay  Shore  Dray^e  Company,  a  corpora- 
tion of  which  Hickman  was  president,  and  in  \vliich  Mrs.  Hickman,  his 
wife,  was  the  chief  stockholder,  was  also  indebted  to  Mrs.  Nevins  in 
the  sum  of  ^,725  loaned  to  the  company  by  Mrs.  Nevins  at  her  daugh- 
ter's request.  In  1914  and  1915  some  judgments  were  obtained  against 
Hickman  by  certain  of  his  creditors,  and  Haexe  is  testimony  tending  to 
show  that  HicknKtn  for  a  year  or  so  prior  to  1915  was  reputed  to  be 
insolvent.  The  trustee  also,  introduced  in  evidence  a  certain  s^jree- 
ment,  dated  January  21,  1915,  between  Mrs.  Nevins  and  Hickman  and 
the  Bay  Shore  Drayage  Company  and  one  O.  H.  Greenewald,  reciting 
tiiat  Hickman  owed  Mrsl  Nevins  certain  amounts,  and  that,  in  con- 
sideration of  advances  by  Greenewald -to  Hickman  to  carry  on  the  busi- 
ness of  the  Drajrage  Company,  Mrs.  Nevins  weuld  consent  to  the.  pay- 
ment of  Greenewald  by  the  Drayage  Company  in  pref erenoe  to  the  pay- 
ment  of  the  debt  of  the  Drayage  Company  to  Mrs.  Nevins,  and- the 
Drayage  Company  agreed  that  it  would  pay  the  debt  due  to  Greene- 
wald in  preference  to  the  debt  diie  Mn.  Nevins,  and  Mrs.  Nevins 
agreed,  to  defer  collection  of  her  debt  against  Hickman  until  the  debt 
of  Greenewald  should,  be  paid. 

Greenewald  testified  that  he  explained  to  Mrs.  Hickman  in  Novem- 
ber, 1915,  that  her  husband  owed  him'  some  money  for  advances  to  the 
Bay  Shore  Drayage  Company,  and  that  he  wanted  settlement  and  ask- 
ed her  to  discufis  the  matter  with  hex  mother,  Mrs.  Nevjns,  that  Mrs. 
Hickman  agreed  to  do  this,  and  that  afterwards  Hickman  told  him  that 
Mrs.  Hickman  had  been  to  Vallejo  to  see  Mrs.  Nevins  about  the  mat- 
ter. Greenewald  also  says  that  he  asked  Hickman  to  transfer  his  in- 
terest in  the  schooner  as  security  for  his  indebtedness  to  him,  but  that 
Hickman  would  not  do  so,  and  in  December  transferred  the  interest  to 
his  mother-in-law,  Mrs.  Nevins.  Mrs.  Nevins  testified  that  she  never 
knew  anything  of  Hickman's  business  affairs,  and  never  had  the  slight- 
est reason  to  suspect  that  he  was  insolvent,  until  she  read  that  he  was 
adjudicated  a  bankrupt;  that  at  the  time  her  son-in-law,  Hickman, 
trnsf erred  his  interest  in  the  schooner  to  her,  he  owed  her  about  $10,- 
000  borrowed  money ;  that  she  did  not  know  that  he  was  insolvent,  or 
intended  to  make  a  preference  in  her  favor,  or  that  the  transfer  would 
effect  a  preference..  She  said  that  during  many  years  she  had  lent 
money  to  her  daughter  and  to  her  son-in-law,  to  be  paid  back  to  her  as 
they  might  see  proper;  that  she  never  discussed  business  with  Hick- 
man, and  that  there  was  never  anything  in  the  style  of  living  of  her 
daughter  and  son-in-law  which  led  her  to  believe  that  Hickman  was 
in  failing  circumstances;  that  she  had  perfect  confidence  in  her  son- 
in-law,  and  that  the  re<^uests  which  he  made  for  loans  were  always 
brought  to  her  through  her  daughter,  Mrs.  Hickman.  She  explained 
her  participation  in  the  contract  with  the  Drayage  Company  by  saying 
that  she  signed  it  at  the  instance  of  her  daughter,  who  told  her  that  Mr. 
Greenewald  was  going  to  assist  Mr.  Hickman,  and  that  by  signing  the 
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paper  Mr.  Greenewald  would  get  back  his  money  before  others,  but 
that  no  suspicion  v/as  created  in  her  mind  by  this  transaction,  and  that 
she  never  knew  of  the  transfer  to  her  of  Hickman's  interest  in  the 
schooner  until  Hickman  himself  told  her  in  December,  1915,  that  he 
had  transferred  it  to  her  to  pay  his  debt  to  her.  She  said  that  she 
never  asked  him  to  do  it,  and  that  after  die  transfer  to  her  she  had  ap- 
pointed Hickman  as  her  agent  in  connection  with  the  ship. 

The  opinion  of  the  District  Judge  was  that  the  evidence  ^owed  that 
Mrs.  Nevins  trusted  her  son-in-law  and  daughter  absolutely,  and  had 
no  reason  to  suspect  that  her  son-in-law  was  insolvent,  and  did  not  be- 
lieve that  he  was,  at  the  time  of  the  transfer  to  her. 

[2]  We  are  of  the  c^inion  that,  while  the  circumstances  might  have 
led  to  the  conclusion  that  Mrs.  Nevins  had  reasonable  ground  to  believe 
that  the  transfer  by  Hickman  to  her  would  effect  a  preference,  and 
was  intended  to  effect  a  preference,  still  whether  such  reasonable  cause 
for  belief  existed  was  a  question  of  fact,  with  the  burden  of  proof  up- 
on the  trustee.  The  Supreme  Court,  in  Pyle  v.  Texas  Transport  & 
Terminal  Co.,  238  U  S.  90,  35  Sup.  Ct.  667,  59  L.  Ed.  1215,  has  very 
recently  said : 

"By  the  statute's  very  words,  in  order  to  set  aside  sadi  a  transfier  and  re- 
coT-er  the  property,  It  must  appear  that  the  person  receiving  It,  or  to  be 
bmefited  therein,  or  his  agent  acUng  ther«ln,  shall  have  had  reasonable  cause 
to  believe  that  It  was  intended  thereby  to  give  a  preference.'  Whether  such 
'reasonable  cause  to  believe'  existed  is  a  question  ot  fact,  and  the  burden  oC 
proof  is  upon  the  trustee."  Grant  v.  National  Bank,  97  IT.  S.  80,  24  L.  Bd. 
fiTl;  Barbour  v.  Priest,  103  U.  S.  2»3,  26  U  Ed.  47S;  Coder  ▼.  Arts,  218  U. 
8.  223,  28  Sup.  Gt  436,  63  U  Ed.  772,  16  Ann.  Oaai  1006;  Wrlrht  v.  Sampter 
{D.  C.)  152  Fed.  196. 

Appellant  makes  the  point  that  the  appellee,  Mrs.  Nevins,  must  be 
charged  with  any  knowledge  of  her  daughter,  upon  the  theory  that  the 
daughter  was  the  agent  of  her  mother.  But  there  is  no  substantial 
proof  to  the  effect  tfiat  Mrs.  Hicknlan  was  the  agent  of  her  mother, 
in  that  any  knowledge  which  Mrs.  Hickman  may  have  had  concemingf 
hei*  husband's  affairs  was  to  be  imputed  to  Mrs.  Nevins. 

An  accurate  jud^ent  upon  the  whole  case  called  for  a  very  careful 
estimate  of  the  testimony  of  Mrs.  Nevins.  If  she  was  perfecdy  truth- 
ful in  her  statements  of  the  confidence  she  placed  in  her  son-in-law, 
and  of  her  ignbrance  of  his  real  financial  situation,  and  of  any  purpose 
to  prefer  her  over  other  creditors,  the  conclusion  of  the  lower  court 
ought  not  to  be  overthrown.  The  advantage  of  having  heard  and  seen 
the  witness  must  have  greatly  aided  in  turning  the  case  one  way  or  the 
other.  It  being  clear  tihat  there  was  no  misunderstanding  of  the  law, 
we  are  not  satisfied  that  the  learned  court  drew  erroneous  conclusions 
of  fact  from  the  testimony. 

Affirmed- 
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•  In  le  CALLAHAN. 

la  re  WILSON. 

(Circuit  Court  ot  Aroeala,  First  Circuit.    May  8,  1917j 

No.  1261. 

Bakkbttptct  4s»123 — ButcnoN  or  Tbxjstke — Right  to  Voth — ^Pboxhs. 

Where  the  District  Court  spedflcally  found  that  proxies  solicited  by  P. 
were  solicited  by  B.,  a  creditor,  thereby  necessarily  finding  that  P.  was 
B.'s  agent,  and  not  the  agent  of  the  banlcnq>t,  and  there  was  no  finding 
that  they  were  procured  in  the  interest  of  the  bankrupt,  or  that  the  head- 
ers of  the  proxies  were  in  any  way  subject  to  the  bankrupt's  control  or 
direction,  the  proxies  were  properly  voted,  though  the  referee  *iad  dis- 
approved B.'s  election  as  trustee  on  the  ground  that  there  was  sume  sort 
of  an  arrangement  between  him  and  the  bankrupt. 
[Sd.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {|  303,  308,  311.] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts,  in  Bankruptcy;  Jas. 
M.  Morton,  Jr.,  Judge. 

In  the  matter  of  Frank  E.  Wilson,  bankrupt.  On  petition  to  revise 
by  Vaughn  Callahan.    Decree  affirmed. 

A.  K'.  Cohen,  of  Boston,  Mass.  (Herman  A.  Mintz,  of  Boston,  Mass., 
on  the  brief),  for  petitioner. 
William  T.  Atwood,  of  Boston,  Mass.,  for  respondent. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

BINGHAM,  Circuit  Judge.  This  is  a  petition  to  revise  in  matter  of 
law  the  action  of  the  District  Court  and  of  the  referee  in  bankruptcy 
approving  the  election  of  Guy  A.  Ham  as  trustee  of  the  estate  of  the 
bankrupt  Wilson.  The  contentions  of  the  petitioner  are  that  the  court 
erred  in  ruling:  (1)  That  Ham  received  the  vote  of  a  majority  in  num- 
ber and  amount  of  creditors  whose  claims  were  proved  and  allowed  and 
who  were  entitled  to  vote  for  trustee ;  (2)  that  Bridge,  a  creditor,  wa« 
entitled  to  vote  for  trustee ;  (Sj  that  creditors  whose  claims  were  so- 
licited by  one  Peters  were  entitled  to  vote  for  trustee;  and  (4)  that 
Cohen  did  not  receive  the  vote  of  a  majority  of  creditors  whose  claims 
were  proved  and  allowed,  and  who  were  entitled  to  vote  for  trustee. 

At  the°  first  meeting  of  creditors  two  elections  were  had.  At  the  first, 
Bridge  received  the  votes  of  45  creditors  whose  claims  amounted  to 
$53,701.72,  and  Cohen  the  votes  of  9  creditors  whose  claims  amounted 
to  $15,140.91.  The  referee  disapproved  this  election,  finding  that 
Bridge  was  not  a  proper  person  to  act  as  trustee  because  of  "some  sort 
of  an  arrangement"  between  him  and  the  bankrupt,  and  ordered  a  new 
election.  Upon  the  second  election,  Ham  received  the  votes  of  41  cred- 
itors whose  claims  amounted  to  $50,599,  and  Cohen  the  votes  of  9 
creditors  whose  claims  amounted  to  $15,140.91.  The  claims  of  36 
creditors  amounting  to  $6,008,  which  were  solicited  by  Peters,  and  the 
claim  of  Bridge  for  $35,706,  were  included  in  the  vote  for  Ham.    Ob- 
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jections  were  taken  to  Bridge  being  perrtiitted  to  vote  his  dalm,  and  to 
his  attorneys,  lyincoln  &  Hemenway,  voting  the  claims  of  the  36  cred- 
itors solicited  by  Peters.  The  referee  overruled  the  objections  and 
entered  an  order  confirming  the  appointment  of  Ham. 

On  a  petition  to  review  the  order  of  the  referee  the'^  matter  was  cer- 
tified to  the  judge  of  the  District  Court,  who  confirmed  the  order,  and 
the  case  is  here  on  the  present  petition. 

In  support  of  her  contentions  the  petitioner  relies  largely  on  the  case 
of  In  re  McGill,  106  Fed.  57,  45  C,  C.  A.  218,  decided  by  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  January  8,  1901,  which  is  the 
only  decision  by  a  Circuit  Court  of  Appeals  tfiat  has  been  called  to 
our  attention.  In  that  case  it  appeared  that  at  the  first  meeting  of 
creditors,  one  Neyddn,  having  presented  to  the  referee  "241  special  let- 
ters of  attorney,  executed  by  creditors  whose  claims  had  been  allowed, 
aggregating  in  amount  $73,860.13,  was  present  at  said  meeting,  and 
pursuant  to  these  letters  offered  to  vote  for  Mr.  Walter  Zinn,  to  be 
trustee,  the  number  and  amount  aforesaid  of  the  claims  of  creditors 
represented  by  the  proxies  held  by  said  Mr.  Neydon ;  whereupon  the 
said  votes,  and  each  of  them,  so  offered  by  him,  were  by  other  credi- 
tors present  or  duly  represented  objected  to  and  challenged,  on  the 
ground  that  said  letters  of  attorney,  and  all  the  votes  offered  to  be  cast 
pursuant  thereto,  were  obtained  by  the  interference  of  the  bankrupt" ; 
that  the  referee,  having  heard  the  evidence,  which  disclosed  that  the 
bankrupts,  Reinhard  &  Co.,  were  bonkers,  and  had  been  instrumental  in 
sending  out  letters  from  their  bank  to  creditors  and  procuring  proxies 
for  the  purpose  of  controlling  the  election  of  the  trustee,  made  the 
following  findings  of  fact: 

"I  find  that  the  object  of  the  letters  sent  to  creditors  by  Retnhard  &  Co.  was 
to  have  the  creditors  call  at  the  bank,  and  obtain  their  powers  of  attorney  for 
the  purpose  of  voting  by  proxy  for  Mr.  Zlnn  as  trustee,  and  that  Mr.  Neydon 
and  Mr.  Fairbanks  were  the  ageats  of  the  Relnhards  for  the  purpose  of  carry- 
ing this  object  Into  effect;  that  the  Relnhards  had  accomplished  the  object, 
which,  by  their  letter,  was  Intended  to  be  accomplished,  by  obtaining  the  pow- 
ers of  attorney;  and  that  it  was  the  intention  of  the  Relnhards  to  control  the 
first  meeting  In  the  election  of  a  trustee  by  means  of  these  prories ;  and  that 
Mr.  Neydon,  in  offering  to  vote  said  proxies,  was  acting  as  the  agent  of  the 
Relnhards,  in  fartherance  of  the  oomidon  design.  I  further  find  that,  t^  solici- 
tation. Influence,  and  Interference  of  the  Relnhards  themselves,  and  thiougti 
their  agents,  Mr.  Keydon  and  Mr.  Fairbanks,  these  proxies  had  been  obtained ; 
and  that,  •  •  •  while  Mr.  iNeydoo  was  ostensibly  the  agent  of  the  cred- 
itors vrbose  powers  of  attorney  he  held,  he  was  in  fact  the  agmt  of  the  Reln- 
hards for  the  purpose  of  electing  a  tmstee  in  their  Interest,  and  bis  object  Ln 
offering  to  vote  under  authority  of  these  letters  of  attM'ney  was  to  dioose  a 
trustee,  not  for  tbe  benefit  of  the  creditors,  bat  In.  the  interests  ot  his  teal 
principals,  the  Relnhards,  by  whom  he  was  employed." 

Having  found  these  facts,  the  referee  sustained  the  objection  and 
made  an  order  denying  Neydon  any  right  to  vote  the  claims  on  the 
proxies.  On  a  petition  to  review  the  findings  and  rulings  of  the  ref- 
eree, the  District  Court  approved  and  confirmed  them;  and,  on  a 
petition  to  revise  in  matter  of  law,  the  decision  of  the  District  Court 
was  affirmed  t^  the  Court  of  Appeals,  It  was  held :  (1)  That  a  ref- 
eree to  whom  a  case  is  sent  presides  at  the  first  meeting  of  creditors 
in  the  place  oi  a  judge,  and  is  required  to  "determine  who  are  entitled 
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to  participate  in  the  meeting  as  creditors,"  that  a  "creditor  may  include 
a  duly  authorized  proxy" ;  •  that  "when  the  creator  presents  his  claim 
the  referee  has  *  *  *  authority  *  *  *  to  inquire,  for  the 
purpose  of  the  meeting,  into  the  claim  presented,  and  to  determine 
that  such  person  is  or  is  not  a  creditor" ;  that  "when  the  creditor  does 
not  appear  in  person,  but  undertakes  to  qualify  another  to  represoit 
him,  *  *  ♦  the  referee  may  *  *  *  inquire  into  his  status  to 
determine  whether  he  is  a  duly  authorized  and  lawful  attorney  in  fact" ; 
that  "it  is  a  valid  objection  that  one  offering  to  qualify  is  shown  to  be 
the  representative  of  the  bankrupt  acting  under  a  power  of  attorney, 
nominally  executed  by  the  creditors,  but  in  fact  procured  by  the  bank- 
rupt in  his  interest,  in  order  to  vote  his  choice  for  trustee" ;  and  (2) 
that  the  authority  of  the  referee  to  determine  the  qualifications  of  the 
voter  is  not  inconsistent  with  the  right  given  him  to  "disapprove 
the  choice  of  the  creditors"  after  a  vote  has  been  taken. 

The  legal  basis  for  the  above  conclusions,  as  stated  by  the  court,  was 
that  "it  is  the  policy  of  the  law  to  secure  a  trustee  who  is  the  selection 
of  the  creditors  and  not  of  the  bankrupt" ;  and  that,  while  proxies  for 
voting  claims' appear  to  confer  authority  to  act  in  the  interest  of  the 
creditors,  the  circumstances  attending  their  procurement  may  be 
such  as  to  show  that  they  were  in  fact  procured  for  the  purpose  of  be- 
in|;  voted  in  the  interest  of  Ae  bankrupt,  in  which  case  they  should  be 
rejected. 

In  the  case  before  us,  it  is  not  found  that  the  proxies,  for  voting 
the  36  claims  to  which  the  petitioner  objects,  were  procured  by  the 
bankrupt,  with  the  purpose  of  voting  them  in  his  interest;  and  the  qr- 
der  of  the  referee  and  tfie  decree  of  the  District  Court  allowing  them  to 
be  voted  negative  such  a  conclusion,  and  involve  a  finding  that  they 
were  in  fact  procured  in  the  interest  of  the  creditors.  The  District 
Court  found  specifically  that  the  claims  were  solicited  by. the  creditor 
Bridge,  which  necessarily  means  that  Peters  was  the  agent  of  Bridge 
in  soliciting  them,  and  the  evidence  reported  warranted  the  conclusion. 
There  is  no  finding  that  Lincoln  &  Hemenway,  who  held  the  proxies 
and  voted  the  claims,  were  in  any  way  subject  to  the  control  or  direc- 
tion of  the  bankrupt. 

The  correctness  of  the  conclusion  of  the  referee  that  Bridge  was 
not  a  proper  person  to  act  as  trustee  is  not  before  us,  and  we  regard 
it  as  unimportant  in  view  of  the  findings  above  stated. 

No  question  is  raised  as  to  the  propriety  of  Ham's  acting  as  trustee, 
provided  the  powers  of  attorney  from  the  36  creditors  to  Lincoln  & 
Hemenway  were  duly  authorized,  and,  as  it  does  not  appear  that  they 
were  procured  to  be  voted  or  were  voted  in  the  interest  of  the  bank- 
rupt,, the  decree  of  the  District  Court  must  be  affirmed. 

This  renders  it  unnecessary  to  consider  the  right  of  Bridge  to  vote 
his  own  claim ;  but  nothing  has  been  suggested,  and  we  are  unable  to 
see,  from  the  findings  of  the  referee,  wherein  anjrthing  transpired 
that  should  have  prevented  him  from  doing  so. 

The  decree  of  the  District  Court  is  affirme<]^  with  costs  in  this  court 
to  the  trustee. 
242  F.— 31 
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CHIABBI/LO  BROS.  CO.  et  8L  T.  PEDBBSEN. 

(Circuit  Conrt  of  Appeals,  Second  Circuit    April  10,  1917.) 

N0.23S. 

1.  SBIPFINO    «=>8e(2) — InJTTBIKB   Ilf    LOADIKO — ^PABTIES   LIABIA — BVIDRrCB. 

In  an  action  by  an  emplo}-^  of  a  derrick  and  wrecking  oongmoy,  whidi 
was  hoisting  lumber  bj  means  of  a  steam  derrick  from  a  pier  to  a 
lighter,  for  injuries  sustained  when  the  lighter  capsized,  a  letter  written 
by  one  of  the  defendants  to  the  lumber  company,  confirming  an  under- 
standing as  to  doing  the  stevedoring  of  the  lumber  company's  sliips.  waa 
improperly  admitted  to  show  that  such  defendant  was  engaged  in  tbe 
loading  of  the  lumber,  where  It  appeared  tliat  on  the  occasion  of  tbe 
injury  tbe  lumber  company  was  doing  its  own  stevedoring  by  means  of 
plaintiff's  employer,  as  'tbe  letter  was  only  a  general  offer  to  do  steve- 
doring. 

[Ed.  Note.— iiV>r  other  cases,  see  flipping,  Cent  Dig.  H  356,  8S7.] 

2.  Evidence  «=s>215(3) — Aduissibiuty — Ltttebs. 

A  letter  from  such  defendant  to  the  lumber  company,  requesting  an 
opportunity  to  do  all  of  the  lumber  company's  stevedoring  and  llgliter- 
age,  was  properly  admitted  for  the  sole  purpose  of  sbowing  that  sucb  de- 
fendant was  engaged  in  both  stevedoring  and  lightering. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  U  766,  757.] 

8.  Appeal  and  Ebrob  ^s>1066(2) — Fbikozpai,  and  Aqent  «=>159(2) — T.TA«rr.T- 
TT  OF  Agent — Habulxss  Ebbob. 

Where  the  vice  president  of  a  company  operating  a  lighter  upon  whicii 
lumber  was  being  loaded,  over  the  protest  of  the  master  of  the  lighter,  who 
objected  that  it  would  be  unsafe  to' take  any  more  lumber,  ordered  blm 
to  take  it  and  the  lighter  was  capsized  by  a  large  package  of  lumber 
hoisted  aboard,  such  company  was  liable  for  an  injury  to  an  employ^  of 
another  company,  even  though  the  lighter  belonged  to  a  third  party,  and 
it  was  operating  it  as  agent  for  her,  and  the  exclusion  of  evidence  to 
show  that  It  was  only  an  agent  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  CSent  Dig.  {  4188 ; 
Principal  and  Agent  Cent.  Dig.  H  600-012.] 

4.  Appeal  and  Ebrob  9s>1173(l) — Revebsai.  as  to  One  ob  Hobe  Copastiks. 

Where  defendants  were  charged  severally,  Judgment  may  be  affirmed 

as  to  those  properly  held  liable,  and  reversed  as  to  any  not  pr(H>erly  beld. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4562- 

4567,  4568,  4656.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Harry  Pedersen  against  the  Chiarello  Brothers  Com- 
pany and  odiers.  Judgment  for  plaintiff,  and  defendants  bring  error. 
AfHrmed  in  part,  and  reversed  and  new  trial  directed  in  part 

A.  H.  Stephens,  of  New  York  City  (E.  Clyde  Sherwood  «id  Robert 
B.  Camming,  both  of  New  York  City,  of  counsel),  for  plainnff  in  error 
Chiarello  Bros.  Co. 

Kelly  &  Hewitt,  of  New  York  City,  for  plaintiff  in  error  Long  Leaf 
Pine  Co.,  Inc. 

E.  J.  McCrossin,  of  New  York  City  (Vine  H.  Smith,  of  New  Yoric 
City,  of  counsel),  for  defendant  in  error. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

C=»For  outer  cases  se«  same  topic  A  KET-NUMBBR  In  all  Key-Numbarad  Dlsaata  &  Indazaa 
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WARD,  Circuit  Judge.  October  26,  1915,  the  Merritt  &  Chapman 
•  Derrick  &  Wrecking  Company,  employed  by  the  Long  Leaf  Pine  Com- 
pany, Incorporated,  were  engag»l  in  hoisting  packages  of  lumber 
belonging  to  the  lumber  company  by  means  of  their  steam  derrick 
Congress  from  a  pier  to  the  lighter.  Only  Sister,  lying  alongside 
the  derrick.  After  three  tiers  of  lumber  had  been  loaded,  the  fourth 
tier  was  started  by  hoisting  aboard  a  very  large  package,  which  caused 
the  lighter  to  capsize,  throwing  the  cargo  and  one  Pedersen,  ah  em- 
ploye of  the  Merritt  Company,  who  was  working  on  the  lighter,  over- 
board, causing  him  most  serious  injuries.  Pedersen  brought  this  ac- 
tion to  recover  damages  a^inst  the  Long  Leaf  Pine  Company,  Chia- 
rello  Bros.  Company  and  Dick  Chiarello  &  Bros.,  Incorporated.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $15,000  against 
the  three  defendants  as  equally  liable,  and  each  defendant  has  sued 
out  a  separate  writ  of  error. 

[1]  To  show  that  Dick  Chiarello  &  Bros.,  Incorporated,  were  en- 
g^ed  in  the  loading,  the  plaintiff  offered  in  evidence  the  following 
letter,  which  the  court  admitted  over  the  objection  and  exception  of 
that  company.    It  is  as  follows : 

"Dick  Chiarello  &  Brothers,  Inc.,  General  Btevedores. 

"New  York,  Sept  8,  1915. 
"Long  Leaf  Lumber  Co.,  8  West  40th  St.,  New  Tork  City— Gentlemen: 
Confirming  our  understanding  with  you  for  the  atevedorlng  of  your  ship  or 
ships,  our  charge  will  be  one  (1)  dollar  per  M  ft.  of  lumber,  daytime.  You  are 
to  supply  all  steam  and  power,  and  men  neceescury  to  run  same,  for  the 
hoisting  of  your  lumber  out  of  the  ship  and  onto  deck,  and  moved  to  place 
where  needed,  and  onto  lighters  when  necessary.  No  lumber  is  to  be  shifted 
by  hand.  We  are  to  furnish  all  the  necessary  men  on  board  ship,  on  dock, 
and  on  lighters.  All  of  our  men  are  Insured,  and  are  also  under  the  Work- 
men's Compensation  Commission  of  the  state  of  New  York.  Trusting  that  we 
may  be  favored  with  this  business,  and  awaiting  a  favorable  reply,  we  are 

"Yours  very  truly,  Dick  Chiarello  &  Bros.,  Inc., 

"Dick  Chiarello,  Pres." 

We  think  this  was  error.  The  letter  was  a  general  offer  to  do  steve- 
doring, whereas  the  Long  Leaf  Pine  Company  was  doing  its  own  steve- 
doring on  this  occasion  by  means  of  the  Merritt  &  Chapman  Company, 
and  dl  that  either  of  the  Chiarello  companies  could  have  done  was 
the  lightering ;  that  is,  the  transportation  of  the  lumber  to  destination 
after  it  was  loaded  on  the  lighter. 

[2]  The  plaintiff  also  offered  in  evidence  another  letter,  dated 
March  26,  1915,  from  Dick  Chiarello  &  Bros.,  Incorporated,  to  the 
Long  Leaf  Pine  Company,  requesting  an  opportunity  to  do  all  that 
c<Mnpany's  stevedoring  and  lighterage,  which  was  admitted  over  the 
objection  and  exceptions  of  that  company,  for  the  sole  purpose  of 
showing  that  Dick  Chiarello  &  Bros.,  Incorporated,  was  engaged  in 
both  stevedoring  and  lightering.  We  see  no  error  in  this.  The  proof 
is  clear  that  the  lighter  Only  Sister  was  being  operated  by  Chiarello 
Bros.  Company,  which  was  doing  nothing  but  lighterage  on  this  occa- 
sion. 

[3]  Samsen,  the  master  of  the  lighter,  objected  to  taking  any  more 
-lumber  after  the  thr«ie  tiers  had  gone  aboard,  on  the  ground  that  it 
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would  be  unsafe  to  do  so;  but  Wild,  an  employ^  of  the  Long  Leaf 
Pine  Company,  insisted  that  a  fourth  tier  should  be  carried,  and  Gus. 
Chiarello,  who  was  vice  president  of  Chiarello  Bros.  G>mpany,  ordered 
the  master  to  take  it,  which  he  did  under  protest. 

Chiarello  Bros.  Company  offered  proof  that  the  lighter  belonged 
to  Mrs.  Ottavano  and  that  they  were  only  operating  it  as  agents  for 
her.  The  court  excluded  a  great  deal  of  this  evidence,  but  we  think 
Chiarello  Bros.  Company  were  not  prejudiced  thereby,  because  they 
would  be  liable  to  the  plaintiff,  even  if  they  were  only  agents,  for  re- 
quiring the  master  of  the  lighter  to  do  a  dangerous  thing  which  caused 
lie  plaintiff  injury. 

The  Long  Leaf  Pine  Company  claims  that  its  clerk.  Wild,  was  on 
the  ground  only  to  select  the  particular  packages  of  lumber  to  go 
aboard  the  lighter,  and  that  any  orders  which  he  gave  to  her  master 
as  to  the  loading  were  beyond  the  scope  of  his  employment  The 
court  rightly  found  that  there  was  evidence  to  the  contrary  sufficient 
to  submit  the  question  to  the  jury.  The  court  instructed  the  jury  that 
they  were  to  find  whether  the  plaintiff's  injuries  were  caused  by  n^li- 
gence,  and,  if  they  were,  then  by  the  negligence  of  which  of  the  de- 
fendants.   The  jury  found  each  defendant  liable. 

[4]  We  think  tliere  was  no  evidence  to  show  that  Dick  Chiarello 
&  Bros.,  Incorporated,  had  anything  whatever  to  do  with  the  transac-. 
tion,  and  that  a  verdict  should  have  been  directed  for  itj  but  that  there 
was  sufficient  evidence  to  sustain  the  verdict  against  the  other  two 
defendants.  "  Inasmuch  as  the  defendants  were  charged  severally,  the 
judgment  may  be  affirmed  as  to  those  properly  held  liable,  and  reversed 
as  to  any  not  properly  held.  BuUis  v.  Montgomery,  50  N.  Y.  352 ;  St. 
John  V.  Andrews  Inst.,  192  N.  Y.  382,  386,  85  N.  E.  143. 

The  judgment  is  affirmed  as  to  the  Long  Leaf  Pine  Company  and 
Chiarello  Bros.  Company,  with  costs,  but  reversed  as  to  Dick  Chia- 
rello Bros.,  Incorporated,  with  costs,  and  a  new  trial  directed  as 
to  it. 


MARSH  V.  LESEMAN  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  10,  1917.) 

No.  184. 

1.  Bankruptcy   €=>165(4) — PREFEaENCES — BxcaASGK   of   SsouBmEB. 

A  bankrupt  ctmveyed  land  to  £>.,  bis  brotber-tn-law,  as  security  for  a 
debt  by  a  deed  which  was  not  recorded.  Within  four  months  before 
bankruptcy  he  conveyed  the  land  to  a  third  party  in  exchange  for  other 
land,  which  he  thereupon  conveyed  to  L.  upon  surrender  of  the  unrecorded 
deed  and  the  notes  representing  the  indebtedness.  Held,  that  thei«  was 
no  preference,  but  merely  an  exchange  of  valid  securities. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  t  266.] 

2.  Evidence   €i=>178('l,  8)— Sbcondak'?  Evidence — Debtbuction   ob  Loss    oi 

Wbitino. 

Parol  testimony  as  to  the  contents  of  a  deed  and  notes  was  properly  ad- 
mitted, where  there  was  testimouy  that  the  deed  and  notes  bad  l>eeD 
destroyed. 

[Kd.  Note.— I\)r  other  cases,  see  Evidence,  Cent  Dig.  H  584,  589.] 

«S9For  otber  eaaes  ■••  same  topic  *  KBT-NUMBBR  in  all  Ktr-Numband  DIcwU  *  ladun 
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8.  CouBTS  «s»376 — ^Fedbbal  04i;btb — Btatb  liAWs— Kutas  o»  Etidenob. 

Tax  Law  (Consol.  Laws  N.  Y.  c.  60)  §  258,  providing  that  no  mortgage 
of  real  property  subject  to  the  taxes  Imposed  by  that  law  shall  be  received 
In  evidence  In  any  action  or  proceeding,  applies  only  to  actions  in  the 
New  Y(Hrl{  courts,  and  not  to  actions  in  the  federal  courts. 

[Ed.  Not6.— For  other  cases,  see  Courts,  Cent  Dig.  |  9S4.] 

4.  Bankbuptct  «=»161(I) — ^Pbefbeenceb — Pailubb  to  Recobd  Tbansfeb. 

tJnder  Bankr.  Act  July  1,  1898,  c.  541,  S  Wa,  30  Stat  662  (Comp.  St. 
1016,  i  9614),  providing  that  certain  transfers  within  four  months  before 
the  filing  of  the  petition  shall  constitute  preferences,  and  that,  where  the 
preference  consists  in  a  transfer,  such  period  of  four  months  shall  not 
expire  until  four  months  after  the  recording  or  registering  of  the 
transfer,  if  by  law  such  recording  or  registering  is  required,  and  Real 
Property  Law  (Consol.  Laws,  N.  Y.  c.  50)  S  291,  making  unrecorded  deeds 
'  v<dd  as  against  subsequent  purdtasers  In  good  faith  and  for  value,  whos0 
ccHiveyance  is  first  recorded,  an  unrecorded  deed,  executed  as  security  for 
a  debt  more  tMn  four  months  before  bankruptcy,  was  not  a  voidable 
preference;  the  trustee  in  bankruptcy  not  being  a  subsequent  purchaser 
In  good  faith,  for  value,  and  not  r^resenljlug  any  such  person, 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  SS  261,  262,  287.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  E?ist- 
em  District  of  New  York. 

Action  by  William  F.  Marsh,  as  trustee  in  bankruptcy  of  Henry  D. 
Drewes,  against  Louis  D.  Leseman  and  others.  Frpm  a  decree  for  de- 
fendants, complainant  appeals.    Affirmed. 

William  A.  Young,  of  New  York  City,  for  plaintiff. 
N.  S.  Nelson,  of  New  York  City,  and  A.  G.  Schaffner,  of  Brooklyn, 
N.  Y.,  for  defendants.  • 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  plaintiff,  as  trustee  in  bankruptcy  of 
Henry  D.  Drewes,  brought  this  suit  in  equity  to  set  aside  a  conveyance 
by  him  and  wife  to  the  defendant  L,ouis  D.  Leseman  of  certain  real 
estate  at  Richmond  Hill,  Long  Island,  dated  January  19,  1915,  on  the 
ground  that  it  was  a  preference  under  section  60b  of  the  Bankruptcy 
Act ;  Drewes  being  then  insolvent,  Leseman  haying  reasonable  cause  to 
believe  that  he  was  insolvent,  and  that  the  conveyance  would  effect  a 
preference,  and  Drewes  having  been  adjudicated  a  bankrupt  within 
four  months,  on  a  voluntEiry  petition  filed  March  5,  1915. 

The  evidence  is  that  Leseman  loaned  Drewes,  who  was  his  brother- 
in-law,  $3,500  September  17,  1912,  payable  on  demand.  In  November, 
1912,  he  demanded  payment,  and  Drewes  gave-  him  two  demand  notes, 
together  with  a  deed  for  the  premises  at  Queens,  Long  Island,  in  which 
he  was  conducting  his  grocery  business,  as  security.  This  deed  was 
not  recorded  by  Leseman,  but  it  was  good  between  the  parties  and 
against  all  the  world,  except  subsequent  purchasers  in  good  faith  and 
for  a  valuable  consideration  frOm  the  same  vendor,  whose  conveyance 
is  first  recorded.    Section  291,  Real  Property  Law. 

In  January,  1915,  Drewes  secured  an  offer  for  his  business,  stock  on 
hand,  and  premises  at  Queens  from  oneSedorf  of  $1,625  in  cash  and 
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certain  premises  at  Richmond  Hill,  Lonk  Island.  Leseman  consented 
to  take  these  premises  in  exchange  for  the  demand  notes  and  the  tin- 
recorded  deed  for  the  Queens  premises  which  he  had  received  from 
Drewes  as  security.  The  transaction  was  carried  out  as  follows :  Jan- 
uary 18,  1915,  Christine  Sedorf  conveyed  the  Richmond  Hill  premises 
to  Henry  D.  Drewes.  On  the  same  day  Henry  D.  Drewes  conveyed 
the  Queens  premises  to  Christine  Sedorf.  January  19th,  Leseman  sur- 
rendered the  demand  notes  and  unrecorded  deed  to  the  Queens  prem- 
ises to  Henry  D.  Drewes,  who  with  his  wife,  in  consideration  thereof, 
conveyed  the  Richmond  Hill  premises  to  him. 

[1]  It  is  admitted  that  the  deed  to  the  Queens  premises  was  really 
a  mortgage;  that  on  January  19,  1915,  Drewes  was  insolvent;  that 
Leseman  had  reasonable  cause  to  believe  that  he  was  insolvent;  and 
that  the  transaction  of  that  date  was  within  four  months  of  the  filing 
of  the  petition.  Still  we  discover  no  preference,  but  merely  the  ex- 
change of  valid  securities,  viz.,  the  unrecorded  deed  delivered  as  se- 
curity for  a  loan  in  1912  for  the  deed  to  the  Richmond  Hill  premises 
delivered  in  1915. 

[2]  It  is  objected  that  parol  testimony  should  not  have  been  admit- 
ted as  to  the  contents  of  the  deed  and  of  the  notes  delivered  by  Drewes 
to  Leseman  in  1912  and  of  the  terms  on  which  the  deed  was  delivered ; 
but,  in  view  of  the  testimony  that  the  deed  and  notes  had  been  destroy- 
ed, secondary  evidence  was  plainly  admissible. 

[3]  The  trustee  relies  further  on  section  258  of  the  Tax  Law,  which 
reads : 

"Sec.  258.  Effect  of  Nonpavment  of  Taxes.  No  mortgage  of  real  property 
shall  be  recorded  by  any  county  clerk  or  register,  unless  there  shall  be  paid 
the  tax  imposed  by  and  as  In  this  article  provided.  No  mortgage  of  reat 
property  which  is  subject  to  the  taxes  Imposed  by  this  article  shall  be  re- 
leased, discharged  of  record  or  received  in  evidence  in  any  action  or  proceed- 
ing, nor  shall  any  assignment  of  or  agreement  extending  any  sucb  mortgage 
be  recorded." 

This  provision  of  the  state  law  as  to  evidence  applies  to  actions  in 
its  own  courts,  not  to  actions  in  the  federal  courts.  Blodgett  v.  Zinc 
Co.,  120  Fed.  893, 897,  58  C.  C.  A.  79;  Groton  Bridge  Co.  v.  American 
Bridge  Co.  (C.  C.)  151  Fed.  871,  876;  Johnson  v.  New  York  Breweries 
Co.,  178  Fed.  513,  101  C  C.  A.  639. 

Then  it  is  argued  that,  notwithstanding  the  testimony  to  the  contrary, 
the  unrecorded  deed  must  have  been  surrendered  January  18th,  because 
Drewes  on  that  date  gave  a  full  warranty  deed  of  the  Queens  premises 
to  Sedorf.  But  ,the  unrecorded  deed,  in  the  absence  of  notice,  would 
not  affect  Sedor'f's  title,  and  it  is  not  only  more  consistent  with  all 
probabilities  that  Sedorf  had  no  such  notice,  but  also  with  the  express 
testimony  that  Leseman  surrendered  it  to  Drewes  in  exchange  for  tiie 
deed  to  the  Richmond  Hill  premises  the  next  day,  and  that  the  deed 
and  the  notes  were  then  destroyed.    . 

[4]  At  all  events  the  trustee  is  not  within  the  protection  of  section 
60a  of  the  Bankruptcy  Act,  because,  not  being  a  subsequent  purchaser 
in  good  faith  for  a  valuable  consideration,  and  not  representing  any 
such  person,  the  conveyance  was  not  by  law  required  to  be  recorded 
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against  him.    See  our  decision  in  Re  Boyd,  213  Fed,  774,  130  C.  C.  A. 
^,  and  Carey  v.  Donohue,  240  U.  S.  430,  36  Sup.  Ct.  386,  60  L,  Ed. 
726. 
The  decree  is  affirmed. 


In  re  SOBOLw 

(Circnlt  Court  of  Appeals,  Second  drcidt.    April  10,  1917.) 

No.  191. 

1.  Barxsvptot  «3»lii6(2)— Obdxbiro  OauTXBT  or  Pbopkbtt  vo  Tbttsxeb — 

Punishment  or  Contekpts. 

Where,  about  10  minutes  before  a  bankrupt  entered  the  courtroom  to 
receive  sentence  In  a  criminal  prosecution  for  concealing  assets,  he  was 
served  with  an  order  to  pay  over  assets  so  concealed  to  the  trustee,  and 
during  that  time  be  did  not  indicate  In  any  way  that  he  did  not  Intend  to 
comply  with  the  order,  be  was  not  In  contempt  at  the  time  of  the  sentaice, 
and  the  court  was  without  power  to  punish  him  for  contempt. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent,  Wg.  t  235.] 

2.  Bankbitptoy  4=>136(2) — Ordbsino  Dzutbbt  <or  Pbofebtt  to  Tbustsb — 

PUKISHUENT  or  CONIXMFTB. 

That  a  bankrupt  has  been  sentenced  tor  concealing  assets,  and  has 
served  out  his  term.  Is  no  defense  In  a  proceeding  to  punish  him  for  con- 
tempt In  falling  to  comply  with  an  order  to  turn  over  the  assets  so  con- 
cealed; and  this  was  true,  though  the  Judge,  tn  sentencing  him,  was 
Influenced  by  his  opinion  that  the  bankrupt  was  also  guilty  of  contempt. 

pSd.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  235.] 

8.  OONTKICFT  «Sie4 — DKrBNBES — INABILITT  TO  COMPLY   WITH  OBDEB. 

Inability  to  comply  with  an  orda:  requiring  the  payment  of  mon^, 
resulting  from  poverty.  Insolvency,  or  other  cause  not  attributable  to  the 
fault  of  the  party  charged,  will  under  ordinary  circumstances  excuse  a 
contempt. 

[Ed.  Note. — For  other  cases,  see  Contempt,  Cent  Dig.  {{  71-74.] 

4.  Contempt  €=>39,   66(7) — Punishment — Dibcbbtion — Review. 

In  the  absence  of  statutory  regulation,  the  matter  of  dealing  with  con- 
tempts and  how  they  should  be  punished  are  within  the  trial  court's  dis- 
cretion, and  such  discretion  will  not  be  Interfered  with,  unless  grossly 
abused. 

[Ed.  Note. — For  other  cases,  see  Contempt,  Cent.  Dig.  {§  110,  232-237.] 

5.  BaNKBUFTCY    ^sa446 — REVIEW — CONTEMPT    PBOCEEDINOS. 

Where,  on  an  application  to  punish  a  bankrupt  for  contempt  in  failing 
to  comply  with  an  order  requiring  him  to  turn  over  assets  to  the  trustee, 
the  court  made  no  sufilclent  examination  as  to  the  bankrupt's  ability  to 
comply  with  such  order,  but  denied  the  appllcatloD  on  the  erroneous 
groimd  that  the  bankrupt  had  purged  himself  of  contempt  by  serving  a 
sentence  imposed  upon  him  for  concealing  such  assets,  the  order  would  be 
reversed. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  (  929.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  Solomon  Sobol,  bankrupt.  On  petition  of  John 
L.  Lyttle,  as  trustee,  to  revise  an  order  denying  an  application  to 
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punish  the  bankrupt  for  contempt    Petition  granted,  and  order  re- 
versed. 

George  Gordon  Battle,  of  New  York  City  (Louis  H.  Solomon,  of 
New  York  City,  on  the  brief),  for  bankrupt. 
Emanuel  M.  Kaiser,  of  New  York  City,  for  trustee. 

Before  COXE.  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  In  the  course  of  proceedings  in  bank- 
ruptcy, an  order  was  made  directing  the  bankrupt  to  pay  to  the  trustee 
in  bankruptcy  the  sum  of  $15,413.23,  allied  to  have  been  concealed 
by  him.  The  order  was  made  on  January  11,  1916,  and  was  served  on 
the  bankrupt  on  the  next  day,  who  failed  to  comply  with  it. 

Tlie  trustee  in  bankruptcy,  on  August  7,  1916,  petitioned  the  court 
that  an  order  be  granted  adjudging  the  bankrupt  in  contempt  for  his 
failure  to  comply  with  the  courts  order.  The  delay  in  the  making  of 
this  application  was  due  to  the  fact  that  the  bankrupt  had  been  in- 
dicted for  fraudulently  concealing  assets  from  his  trustee.  He  had 
pleaded  guilty,  and  on  January  12,  1916,  had  been  sentenced  to  a  term 
of  six  months'  imprisonment.  The  sentence  was  imposed  on  the  very 
day  on  which  he  was  served  with  the  notice  to  pay  over  $15,413.23 
to  the  trustee.  On  June  16,  1916,  the  bankrupt  was  released  from 
prison,  and  in  August  following  the  motion  to  punish  for  contempt 
was  made. 

At  the  hearing  of  the  motion  to  punish  for  contempt  the  bankrupt 
swore  that  he  did  not  conceal  the  sum  of  $15,413.23,  but  that  he  had 
concealed  the  sum  of  $3,200,  and  that  the  same  had  been  spent  by  him 
after  the  adjudication  and  before  the  motion  was  made  to  punish  for 
contempt.  He  also  swore  unequivocally  that  he  could  not  pay  any 
moneys  over  to  the  trustee,  as  he  had  no  moneys,  having  spent  what 
he  had  concealed  in  supporting  his  family.  He  stated,  also,  that  the 
reason  why  he  had  not  explained  the  matter  at  the  hearing  before  the 
referee  was  that  he  was  under  indictment  at  the  time  and  was  acting 
under  the  advice  of  counsel  in  remaining  silent. 

The  application  to  punish  for  contempt  was  denied,  the  District 
Judge  filing  a  memorandum,  in  which  he  stated  that  he  had  been  in- 
formed by  the  District  Judge  who  imposed  the  sentence  already  re- 
ferred to  that  in  imposing  that  sentence  he  intended  to  punish,  not  only 
the  crime  of  concealing  the  assets,  but  also  the  contempt  in  not  pay- 
ing over  the  concealed  assets  as  ordered.  An  application  for  reargu- 
ment  was  made  and  denied;  the  District  Judge  in  his  memorandum 
saying: 

"I  decline  to  follow  the  rigidity  of  practice  insisted  upon  by  the  trustee,  when 
I  know  that  It  wns  the  intent  of  the  first  Judge  to  whose  attention  this  whole 
matter  was  brought  to  close  the  Sobol  incident  by  a  six  montlis  sentence." 

[1,2]  If  the  bankrupt  was  not  in  contempt  at  the  time  sentence  was 
imposed,  it  is  difficult  to  understand  how  he  could  be  punished  as  for 
a  contempt  by  the  imposition  of  the  sentence.  The  bankrupt  had  been 
served  with  the  turn-over  order  in  the  corridor  of  the  court  but  five 
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or  ten  minutes  before  he  entered  the  courtroom  to  receive  sentence. 
He  did  not,  prior  to  sentence,  indicate  in  any  way  that  he  did  not  in- 
tend to  ctMnply  with  .the  order.  He  could  not  be  expected  to  comply 
within  ten  minutes  of  the  time  he  received  an  order  to  pay  over  $15,- 
413.23.  He  could  not,  therefore,  have  been  in  contempt  at  the  time 
of  sentence,  and  the  District  Judge  wds  therefore  without  power  at 
the  time  to  punish  for  the  contempt;  and  at  the  time  sentence  was 
imposed  the  District  Judge  had  no  evidence  before  him  as  to  whether 
Sobol  bad  or  had  not  in  his  possession  the  property  he  was  ordered  to 
turn  over.  The  sentence  imposed  was  for  concealing  assets,  and  if 
in  fixing  the  penalty  for  that  offense  the  trial  judge  was  influenced 
by  the  opinion  he  entertained  that  the  bankrupt  had  also  been  guilty 
of  another  offense,  which  had  not  yet  been  committed,  and  upon  which 
he  was  not  then  arraigned,  that  fact  is  not  a  defense  of  which  the 
accused  can  avail  himself,  when  brought  before  the  court  to  answer 
for  the  second  offense. 

The  two  proceedings  were  entirely  distinct.  The  criminal  case 
charged  him  with  concealing  assets.  The  contempt  proceedings 
charged  him  with  not  complying  with  the  court's  order  to  turn  the 
moneys  over.  The  fact  that  a  bankrupt  has. been  sentenced  for  con- 
cealing assets  and  has  served  out  his  term  is  no  defense  in  a  proceeding 
to  punish  him  for  contempt  with  an  order  to  turn  over  the  assets  he 
concealed.  The  District  Judge  was  in  error  in  thinking  that  the  bank- 
rupt was  purged  of  the  contempt  when  he  served  out  Mis  sentence  on 
the  charge  that  he  had  concealed  assets,  and  that  to  punish  him  now 
for  contempt  would  be  to  punish  him  twice  for  the  same  offense. 

[3-6]  The  law  is,  of  course,  well  settled  that  inability  to.  comply 
with  an  order  requiring  the  payment  of  money,  resulting  from  poverty, 
insolvency,  or  other  cause  not  attributable  to  the  fault  of  the  party 
charged,  will  under  ordinary  circumstances  be  received  as  a  valid  ex- 
cuse from  the  consequences  of  contempt ;  and  it  is  also  settled,  in  the 
absence  of  statutory  regulation,  that  the  matter  of  dealing  with  con- 
tempts and  how  they  should  be  punished  are  within  the  trial  court's 
sound  discretion,  and  that  such  discretion  will  not  be  interfered  with, 
unless  it  has  been  grossly  abused.  But  in  this  case  the  District  Judge 
has  made  no  sufficient  examination  to  find  whether  any  of  the  above 
reasons  for  not  punishing  for  contempt,  exist,  and  has  denied  the 
application  on  the  erroneous  ground  that  the  bankrupt  by  serving  his 
sentence  has  closed  the  incident.  For  that  reason  the  order  sought  to 
be  reviewed  is  reversed,  and  the  petition  for  review  is  granted. 

It  is  so  ordered. 
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PAIHBANKS  T.  AMERICAN  PIANO  CO. 

(Clrcalt  Court  of  Appeals,  Sixth  Circuit  .  liay  8,  1917.) 

No.  3024. 

APFXAI.  and  BBBOB  4s>1221 — MODinCATION  OF  Dkcsex — TJntaib  CoHFETmoir 

— InjuNCTion. 

The  decree  of  a  District  Court,  entered  upon  mandate  of  the  Circuit 
Court  of  Appeals  In  a  suit  for  Infringement  of  trade-mark,  conaldeied 
and  modtiled,  and,  aa  so  modified,  approved  aa  In  oonformlty  to  tbe 
mandate. 

[Ed.  Note. — ^For  otber  cases,  see  Appeal  and  Error,  Cent.  Dig.  t  4722.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio ;  Howard  C.  HoUister,  Judge. 

Suit  in  equity  by  the  American  Piano  Company  against  the  Knabe 
Bros.  Company.  From  a  decree  entered  on  mandate,  N.  H.  Fair- 
banks, receiver  of  the  Knabe  Bros.  Company,  appeals.    Modified. 

The  following  is  the  memorandum  referred  to  in  paragraph  1  of  the 
opinion : 

It  appearing  to  the  court  that  tbe  inconveniences  whldi  wlU  result  to  appel- 
lant from  enforcing  the  requirement,  announced  In  our  opinion  of  April  14, 
1916  (232  Fed.  140,  146  C.  C.  A.  332),  that  the  cheek  block  of  appellant's  pianos 
be  secured  In  place  by  the  use  both  of  glue  and  screw,  more  than  outweigh 
the  benefit  by  way  of  protection  to  a{q)ellee  afForded  thereby,  the  provlBl<« 
in  question  Is  henHby  so  modified  as  to  require  the  securing  of  the  cheek  block 
by  screw  only,  in  the  case  of  both  upright  and  grand  pianos. 

Kramer  &  Bettman,  of  Cincinnati,  Ohio,  for  appellant. 
Harmon,  Colston,  Goldsmith  '&  Hoadly,  of  Cindnnati,  Ohio,  tor  ap- 
pellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Our  opinion  upon  appeal  from  the  final  decree 
of  the  District  Court  as  first  entered  (229  Fed.  23,  143  C.  C.  A.  325) 
directed  the  entry  of  a  modified  decree  in  accordance  with  our  deci- 
sion upon  the  various  meritorious  questions  involved;  many  of  the 
details  of  the  modified  decree  being  worked  out  in  that  <q)inion.  By 
a  later  memorandum  (232  Fed.  140,  146  C.  C.  A.  332)  certain  details 
were  further  considered ;  and  by  a  still  later  memorandum  still  other 
items  were  passed  upon. 

The  present  appeal  is  from  the  modified  decree  entered  pursuant  to 
our  mandate;  appellant's  contention  beii^;  that  the  decree  as  entered 
is  not  in  accordance  with  "either  the  letter  or  spirit"  of  our  opinions. 
Our  former  opinions  and  orders  have  so  fully  covered  the  specific 
questions  now  raised  as  to  render  further  discussion  unnecessary. 
There  seems  required  no  more  than  the  bare  decision  whether  the 
District  Court  has  correctly  applied  our  directions,  so  far  as  made  or 
intended,  with  respect  to  the  particular  features  assailed  as  erro- 
neous. 

«s>For  otlisr  cum  (m  same  topic  t  KET-NUMBER  In  all  K«]r-Namb«rad  Dlgwts  A  IndexM 
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The  criticism  that  the  spirit  of  the  decree,  as  entered,  is  out  of  har- 
mony with  our  decision,  is  too  intangible  to  apt  upon.'  The  District 
Judge  has,  of  course,  followed  our  mandate  according  to  his  interpre- 
tation of  it,  and  of  our  opinions  and  orders  on  which  the  mandate  is 
based.  He  was  not  bound  to  use  as  a  basis  for  the  modified  decree  the 
draft  presented  by  appellant  in  preference  to  that  prepared  by  ap- 
pellee, or  to  adopt  one  arrangement  or  method  of  statement  in  prefer- 
ence to  another.  It  must  be  remembered  that  the  original  decree  be- 
low was  in  effect  affirmed,  except  so  far  as  it  was  specifically  modified. 

Our  conclusions  are  these: 

1.  We  see  no  substantial  basis  for  objection  to  either  the  first,  sec- 
ond, fourth,  sixth,  and  seventh  paragraphs  of  the  modified  decree  as 
entered,  nor  to  paragraph  5  when  considered  in  connection  with  the 
amendment  to  paragraphs  8  and  15  herein  provided  for.  The  third 
paragraph  of  the  decree  does  not  seem  to  be  criticized. 

2.  Paragraph  8  should  be  amended  so  as  to  read  as  follows : 

"8.  It  Is  furtber  ordered,  adjudged  and  decreed  that  said  the  Koabe  Bros. 
Company,  Its  officers,  agents,  employte  and  representatives  be^  and  ttaey  here- 
by are,  severally  and  respectively  perpetually  enjoined  from  doing  any  act,  or 
making  or  authorizing  or  permitting  to  be  made  any  statement  or  representa- 
tion, by  advertisement  or  otherwise,  that  would  lead  the  public  to  believe  that 
pianos  manofactured  by  or  for  defendant,  or  to  be  sold  or  disposed  of  by  or 
for  It,  are  Knahe  pianos ;  but  nothing  in  this  decree  shall  be  construed  to  for- 
bid the  assertion  of  a  claim  that  the  Knabe  Bros,  pianos  have  the  quality  of 
Knabe  pianos,  provided  In  connection  with  such  claim  defendant  shall  anml»- 
takably  disclaim  that  Its  pianos  are  manufactured  by  the  original  manufac- 
turers of  Knabe  pianos,  or  by  any  successor  of  soch  original  manufacturers, 
so  as  to  preclude  any  confusion  in  that  respect" 

3.  Paragraph  12  should  be  amended  by  substituting  the  following 
language  in  place  of  the  last  clause  therein,  viz. : 

"The  printed  and  framed  notice  provided  for  by.,  paragraph  11  of  this  de- 
cree shall  contain  no  qualifying  language  other  than  that  set  forth  in  para- 
graph 10  hereof." 

4.  Paragraph  15  should  be  amended  to  read  as  follows : 

"15.  Sabject  to  the  prior  provisions  hereof,  it  Is  farther  oiKdered,  adjudged 
and  decreed  that  nothing  liereln  shall  prevent  Bmest  J.  Knabe,  Jr.,  and  Wil- 
liam Knabe,  III,  from  doing  business  under  their  own  names  or  under  the 
name  of  the  Knabe  Bros.  Company,  or  from  stating  fully  in  catalogues,  circu- 
lars or  other  advertlBlni,  either  In  connection  with  the  notice  provided  for  by 
paragraph  10  of  this  decree  or  otherwise  (but  not  as  a  part  of  that  notice),  the 
whole  truth  in  regard  to  its  and  their  manufacture  and  that  of  complainant, 
including  the  facta  that  the  piano  of  their  manufacture  is  made  under  the 
supervision  of  Ernest  J.  Knabe,  Jr.,  and  William  Knabe,  III,  that  they  are 
grandsons  of  William  Knabe,  I,  the  extent  to  which  the  piano  business  was 
built  up  by  their  father,  grandfather  and  themselves,  the  extent  to  which 
they  received  their  training  and  education  under  their  father,  including  also 
all  other  acts  and  claims  elsewhere  in  this  decree  expressly  or  impliedly  per- 
mitted." 

5.  Except  as  modified  by  the  amendments  expressly  provided  for  by 
this  opinicHi,  the  decree  appealed  from  is  affirmed. 

6.  The  costs  of  this  court  will  be  divided. 
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PHIIiADBIiPHIA,  H.  &  P.  B.  CO.  ▼.  LEDEREU,  C!ollect©r  of  Internal 

Berenue. 

(Circuit  Court  of  Ai^>eals,  TtOti  Circuit    May  26,  1917.) 

No.  2226. 

1.  Intebnai.  BEvsmTE  «=33S— Bkcovxbt  or  Taxks  Paid. 

An  action  cannot:  be  brought  against  a  collector  of  internal  rerenue  to 
recover  back  taxes  paid  to  his  predecessor  In  office. 
[Ed.  Note. — For  other  cases,  see  Internal  Bevenue,  Cent  Dig.  {{  S3,  84.] 

2.  I^TBlurAI,  BEVxifCK  $=338 — Becovxbt  at  Taxxs  Paid. 

Act  Feb.  8,  1899,  c.  121,  30  Stat.  822  (Comp.  St  1916,  {  15W0,  providing 
tha.t  no  suit  action,  or  other  proceeding  by  or  against  any  officer  ot  the 
United  States  shall  abate  by  reason  of  his  death,  or  the  expiration  of 
bis  term  of  office,  but  that  tlie  court  may  allow  it  to  be  maintained  by 
or  against  his  successor  In  office,  does  not  authorize  an  action  against  a 
collector  of  internal  revenue  to  recover  back  taxes  paid  to  his  predecessor 
in  office  where  no  suit,  action,  or  proceeding  was  pending  against  such 
predecessor,  and  a  mere  claim  for  refund  oC  the  taxes  was  not  a  suit  or 
proceeding  against  the  collector. 

[Ed.  Note. — For  other  cases,  see  Internal  Bevenue,  Cent  Dig.  ff  83,  84.] 

In  Error  to  the'  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania;  J.  Whitaker  Thompson,  Judge. 

Suit  by  the  Philadelphia,  Harrisburg  &  Pittsburgh  Railroad  Com- 
pany, to  the  use,  etc  against  Ephraim  Lederer,  Collector  of  Internal 
Revenue.  Judgment  for  defendant  (239  Fed.  184),  and  plaintiff 
brings  error.    Affirmed. 

Wm.  C.  Mason,  of  Philadel^rfiia,  Pa.,  for  plaintiff  in  error. 
Edward  S.  Kremp  and  Francis  Fisher  Kane,  both  of  Philadelphia, 
Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  [1]  The  satisfactory  opinion  of 
Judge  Thompson  (239  Fed.  184)  relieves  us  from  discussing  nearly 
all  the  questions  raised  by  this  writ  of  error.  We  concede  the  force 
of  the  company's  argument  that  in  substance,  and  especially  in  practi- 
cal effect,  suits  such  as  this  are  against  the  collector  as  an  official  rather 
than  as  an  individual — ^his  personal  liability  is  rarely,  if  ever,  enforced 
— and  it  may  be  that  Congress  might  with  safety  and  propriety  ex- 
tend the  existing  law  to  cover  the  situation  now  presented.  But,  un- 
til the  change  be  actually  made,  we  are  bound  by  the  law  as  it  stands, 
and  we  see  no  reason  to  doubt  that  the  statutes  and  decisions  now  in 
force  prev^t  the  company  from  recovering  in  this  action  for  the 
taxes  collected  by  William  McCoach,  the  defendant's  predecessor  in 
office.  No  suit  to  recover  them  had  been  brought  against  McCoach, 
and  for  this  reason  the  act  of  1899  does  not  apply. 

We  need  hardly  say  that  without  statutory  permission  no  suit  to 
recover  a  federal  tax  can  be  maintained.  Moreover,  the  statutes  on 
this  subject  must  be  strictly  obeyed ;  they  lay  down  the  conditions  and 
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limitations  under  which  the  sovereign  consents  to  be  sued,  and  this 
consent  should  not  be  enlarged  by  construction.  We  turn  for  a  few 
moments  to  the  act  of  1899,  since  this  se^ms  to  be  the  company's  prin- 
cipal reliance.  Some  additional  facts  should  first  be  stated  in  order 
to  make  the  position  clear.  The  company  paid  the  tax  for  1909  in 
June,  1910,  the  tax  for  1910  in  June,  1911,  and  the  tax  for  1911  in 
June,  1912.  These  taxes  were  paid  under  protest  to  McCoach,  who 
remained  in  office  until  October  /,  1913.  During  his  term — namely,  in 
June,  1912,  January,  1913,  and  May,  1913,  respectively — the  company 
claimed  the  refund  of  these  three  taxes;  and  in  June,  1913,  it  also 
presented  a  petition  to  abate  the  tax  of  1912,  apparendy  on  the  ground 
that  penalties  had  been  incurred  in  addition  to  the  tax,  although  we  do 
not  precisely  know  what  abatement  was  asked  for.  The  claim  for 
the  refund  of  the  tax  for  1909  was  rejected  by  the  Commissioner  of 
Internal  Revenue  on  July  15, 1912,  but  apparently  the  subsequent  claims 
for  refund  of  the  taxes  of  1910  and  1911,  aiid  also  the  petition  for 
abatement  in  connection  with  the  tax  for  1912,  were  not  disposed  of 
until  February,  1914. 

On  October  22,  1913,  after  McQtach  had  retired  from  office,  the 
company  filed  a  supplemental  affidavit  with  the  Commissioner  in  sup- 
port of  its  petition  to  abate  the  tax  of  1912,  and  on  the  same  day  asked 
him  to  reopen  and  reconsider  his  refusal  to  refund  the  tax  of  1909. 
On  October  27,  1913,  this  request  to  reopen  was  granted,  and  at  the 
same  time  the  Commissioner  asked  for  additional  information  and 
affidavits  in  reference  to  the  claims  for  the  refund  of  the  taxes  for 
1909,  1910,  and  1911,  and  also  in  reference  to  the  petition  to  abate 
the  tax  of  1912.  Accordingly  an  affidavit  was  furnished  on  January 
14,  1914.  In  February,  1914,  the  petition  for  abatement  was  refused, 
and  apparently  at  the  same  time  the  claims  for  the  refund  of  the  taxes 
for  1909,  1910,  and  1911,  were  also  refused;  for  on  February  13, 
1914,.  Lcderer  notified  the  company  that  these  claims,  and  also  the  pe- 
tition for  abatement,  had  been  examined  and  rejected  by  the  Com- 
missioner. In  March,  1914,  a  claim  to  refund  the  tax  for  1912  was 
presented,  and  was  refused  soon  afterward.  The  present  suit  was 
brought  on  June  29,  1914,  and  sought  to  recover  from  Lederer  the 
taxes  for  the  four  years. 

[2]  From  these  facts  it  seems  clear  to  us  that  the  act  of  1899  does 
not  apply.    The  act  is  as  follows : 

"No  suit,  action,  or  other  proceeding,  lawfully  commenced  by  or  against 
the  heart  of  any  department  or  bureau  or  other  officer  ol  the  United  States 
in  his  offldal  capacity,  or  In  relation  to  tbe  discbarge  of  his  official  duties, 
shall  abate  by  reason  of  his  death,  or  the  expiration  of  his  term  of  office,  or 
his  retirement,  or  resignation,  or  removal  from  office;  but,  in  such  event,  the 
court,  on  motion  or  supplemental  petition  filed,  at  any 'time  within  twelve 
months  thereafter,  showing  a  necessity  tor  the  survival  thereof  to  obtain  a 
settlement  of  the  questions  involved,  may  allow  the  same  to  be  maintained  by 
or  against  his  successor  Is  office^  and  the  court  may  make  such  order  as  shall 
be  equitable  for  the  payment  of  costs." 

The  only  "suit,  action,  or  other  proceeding"  that  could  have  been 
begun  against  McCoach  while  he  was  in  office  would  have  been  a 
suit  for  the  taxes  of  1909  and  1910 ;  but  no  such  suit  was  brought, 
and  it  cannot  be  successfully  contended  that  a  mere  claim  for  refimd, 
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which  IS  a  matter  wholly  for  the  Commissioner,  is  a  suit  or  proceed- 
ing against  the  collector.  The  basis  of  an  action  against  the  collector 
is  his  receipt  of  the  tax,  and  if  he  has  not  received  i^  we  do  not  see 
how  he  can  be  called  on  to  pay  it  back;  and  the  fact  that  Lederer 
was  the  channel  by  which  the  Commissioner  transmitted  the  refusal 
to  refund  did  not  impose  liability.  lycderer  was  liable,  if  at  all,  for 
the  tax  of  1912,  for  this  had  come  into  his  own  hands;  but  no  statute 
made  him  liable  for  money  that  was  collected  by  his  predecessor,  but 
had  never  been  sued  for. 

For  these  reasons,  and  for  those  to  be  found  in  Ju^;e  Thompson's 
opinion,  the  judgment  is  afiirmed. 


AKUNDBIi  SAND  &  QBAVBL  OO.  ▼.  NAYLOB  &  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  17,  1917.) 

No.  1499. 

1.  SHIPPIITG   9=942 — CONTHAOTS  OT  HiBE — IVFLnCD  WASBAlfnKB. 

Where  a  scow,  having  no  accommodations  for  a  crew,  and  not  accom- 
panied by  any  employe  of  tbe  owner,  or  intended  to  be,  was  hired  from, 
the  owner  without  any  special  conditions  or  exemptions,  a  warranty  of  Its 
seaworthiness  and  fitness  for  the  work  for  which  It  was  chartered  was 
implied,  where  the  parties  and  their  business  were  well  known  to  eacb 
other,  nnd  the  owner  was  aware  of  the  nature  of  the  work  for  wMdi 
the  scow  was  procured. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {{  16&-ie4.] 

2.  Shippino  «s»58<2) — ^Hnuifo — ^Acnons — SinmcnsNCT  of  Evideitox. 

In  a  suit  for  the  loss  of  goods,  due  to  the  sinking  of  a  scow  which  was 
hired  for  use  in  unloading  them  from  a  steamer,  where  the  evidence 
showed  that  the  capsizing  of  the  scow  was  caused  by  the  springing  of  a 
leak,  that  there  was  no  Improper  loading,  and  there  was  nothing  to  show 
that  the  scow  was  subject  to  any  unusual  strain,  or  was  overloaded,  or 
that  the  nature  of  the  cargo  caused  the  accident,  and  it  appeared  that 
everything  practicable  was  done  to  prevent  tbe  scow  from  sinking  after 
discovery  of  the  leak,  a  finding  that  the  sinking  was  due  to  the  onsen- 
worthy  condition  of  the  scow  was  warranted. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  {(  238-241.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
cf  Maryland,  at  Baltimore ;  John  C.  Rose,  Judge. 

Libel  in  admiralty  by  Naylor  &  Co.  and  others  against  the  Arundel 
Sand  &  Gravel  Company  and  another.  From  a  decree  against  the  de- 
fendant named,  it  appeals.    Affirmed. 

For  opinion  below,  see  237  Fed.  725. 

John  Henry  Skeen  and  Clarence  A.  Tucker,  both  of  Baltimore,  Md. 
(lOiapp,  Ulman  &  Tucker,  of  Baltimore,  Md.,  cm  the  brief),  for  ap- 
pellant 

John  B.  Deming  and  George  Forbes,  both  of  Baltimore,  Md.  (White- 
lock,  Deming  &  Kemp,  of  Baltimore,  Md.,  on  the  brief),  for  appellees. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  SMITH, 
District  Judge. 
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KNAPP,  Circuit  Judge.  For  a  more  detailed  statement  of  facts  ref- 
erence is  made  to  the  r^wrted  opinion  of  the  court  below.  237  Fed. 
725.  It  will  serve  the  purpose  of  this  appeal  to  say  tliat  the  appellee, 
E>avison  Chemical  Company,  hired  from  the  appellant,  Arundel  Sand 
&  Gravel  Company,  one  of  its  scows,  known  as  No.  63,  to  be  used  in 
unloading  from  a  steamer  in  the  harbor  of  Baltimore  a  cargo  of  pyrites 
consigned  to  the  Davison  Company,  but  belonging  to  Naylor  &  Co., 
the  oSier  appellee.  During  the  progress  of  the  work,  and  while  along- 
side the  steamer,  the  scow  capsized  and  sunk,  having  oa  board  at  the 
time  about  450  tons  of  pyrites  which  became  a  total  loss.  A  libel  was 
filed  by  the  owner  and  consignee  of  the  cargo  against  appellant,  owner 
of  the  scow,  and  the  Termind  Shipping  Company,  which  was  employed 
to  unload  the  steamer  and  for  whose  use  the  scow  was  provided.  The 
trial  court  held  the  appellant  solely  at  fault  and  entered  a  decree  cigainst 
it  for  the  resulting  damages.  As  against  the  Terminal  Company  the 
libel  was  dismissed. 

[1]  The  numerous  assignments  of  error  are  reducible  to  two  ques- 
tions which  will  be  briefly  considered.  First  is  the  question  of  law  as 
to  whether  there  was  an  implied  warranty  of  the  seaworthiness  of  the 
scow  for  the  work  to  be  informed.  The  scow  had  a  capacity  of  5uO 
tons  and  appears  to  have  been  built  primarily  for  transporting  sand  and 
gravd  for  its  owner  in  local  waters.  It  was  not  equipped  with  pumps, 
had  no  acccMnmodations  for  a  crew,  and  was  not  accompanied  by  anv 
employe  of  the  owner,  or  intended  to  be,  when.tumed  over  to  the  Etevi- 
son  Company.  The  scow  in  question  was  one  of  a  large  number  own- 
ed by  appellant  which  were  used  mainly  in  its  own  business  but  which 
were  frequently  hired  out  to  other  parties,  including  the  Davison  Com- 
pany. The  record  indicates  that  all  the  parties  to  this  suit,  and  the 
businesses  respectively  carried  cm  by  them,  were  well  known  to  each 
other,  and  the  apf^lant  must  have  b^n  aware  of  the  nature  of  the  work 
for  which  tnis  scow  was  procured.  It  is  not  shown  or  suggested  that 
the  contract  of  hiring  was  other  than  the  usual  one  in  such  cases,  and 
in  the  absence  of  special  conditions  or  exemptions  we  deem  it  not  open 
to  doubt  that  it  implied  a  warranty  of  the  fitness  of  the  scow  for  the 
work  for  which  it  was  chartered.  The  rule  of  law  is  so  well  settled  as 
not  to  need  the  aid  of  argument  or  citation. 

[2]  The  other  question  is  one  of  fact:  Was  the  scow  in  an  unsea- 
worthy  condition  when  delivered  to  the  Davison  Company,  and  was  the 
loss  set  up  in  the  libel  occasioned  by  that  condition?  The  trial  court 
answered  this  question  in  the  affirmative  and  a  careful  study  of  the 
record  satisfies  us  that  the  finding  is  amply  supported  by  testimony. 
Indeed,  it  is  not  easy  to  see  how  any  other  conclusion  could  be  reached. 
That  the  capsizing  of  the  scow  was  caused  by  the  springing  of  a  leak, 
and  the  inflow  of  water  sufficient  to  overturn  it,  is  establi^ed  by  the 
testimony  of  a  number  of  witnesses  and  confirmed  by  all  the  circum- 
stances attending  the  accident.  The  opposing  view  is  unsupported  by 
proof  and  rests  altogether  upon  surmise  and  conjecture.  Some  attempt 
was  made  to  show  that  the  loading  was  unskillfully  done,  in  that  the 
Rrrites  were  not  properly  distributed  upon  the  deck  of  the  scow,  but 
the  uncontradicted  testimony  is  quite  to  the  contrary,  and  no  reason  ap- 
pears for  discrediting  the  statements  of  the  witnesses  in  that  regaro. 
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There  is  nothing  to  show  that  the  scow  was  subjected  to  any  unusual 
strain,  whether  by  stress  of  weather  or  otherwise;  and  it  cannot  be 
said  to  have  been  overloaded  at  the  time,  for  its  capacity  exceeded  by  a 
safe  margin  the  weight  of  the  pyrites  then  on  board.  Nor  was  the  na- 
ture of  the  cargo  such  as  to  afford  an  explanation  of  the  accident,  since 
a  scow  designed  to  carry  sand  and  gravel  would  certainly,  if  in  proper 
condition,  carry  safely  an  equal  weight  of  pyrites.  To  this  it  may  be 
added  that  everything  practicable  seems  to  have  been  done,  after  the 
leak  was  discovered,  to  prevent  the  scow  from  sinking  and  to  get  assist- 
ance. Without  attempting  a  detailed  review  of  the  testimony,  it 
suffices  to  repeat  our  conviction  that  it  supports  the  ultimate  conclu- 
sion of  fact  found  by  the  learned  District  Judge,  and  this  was  sufficient 
to  establish  the  appellant's  liability. 
Affirmed. 


MARK  SBONG  et  aL  t.  UNITED  STArTBS. 

(Circuit  Court  ct  Appeals,  Second  Circuit.    May  8,  1917.) 

No.  267. 

1.  Courts  «=»96(1) — ^Rm-ES  of  Decision— Pbkcedeitts. 

The  decision  oS  the  Circuit  Conrt  of  Appeals  as  to  tbe  country  t» 
which  a  Chinese  person  unlawfully  within  the  United  States  should  be 
deported  is  the  law  of  the  circuit  until  overruled  by  the  Supreme  Court, 
or  until  the  law  is  amended  by  Congress. 

[£d.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  U  325,  327,  334.] 

2.  Ai.iEns  $=732(10) — Dbpobiation — Countbt  to  Waica  Aliens  Shooi-d  bk 

Depobted. 

There  Is  no  conchislre  presumption  that  one  of  the  Mongolian  race  was 
bom  in  China,  and  wbere  all  that  is  known  regarding  him  Is  that  he 
was  seen  last  la  Canada,  be  must  be  deported  to  Canada  or  discharged. 

[Ed.  Note.— EV>r  other  cases,  see  Aliens,  Cent  Dig.  {  92.] 

Appeal  from  the  District  C^urt  of  the  United  States  for  the  Western 
District  of  New  York. 

Habeas  corpus  by  Mark  Seong  and  others.  From  an  order  (227 
Fed.  131)  dismissing  the  writ,  the  petitioners  appeal.  Mo<Ufied  and 
affirmed. 

D.  M.  Silver,  of  BufTalo,  N.  Y.,  for  appellants. 
S.  T.  Lockwood,  U.  S.  Atty.,  of  Buffalo,  N.  Y. 

Before  COXE,  WARD,  and  RCXJERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  [1,  2]  These  petitioners  were  found  in  the 
town  of  Tonawanda,  N.  Y.,  with  a  third  Chinese  person,  Haum  Pon, 
under  a  bridge  over  the  Erie  Canal  near  the  northerly  end  of  Rattle 
Snake  Island.  This  island  is  a  part  of  New  York  and  is  about  five 
miles  from  Canada.  Inspector  Ohlin  testified  that  he  saw  the  defend- 
ants get  off  the  train  at  Hamilton,  Ontario.  Haum  Pon,  who  was  with 
these  appellants  was  tried  and  his  case  was  appealed  to  this  court. 
U.  S.  V.  Sisson,  230  Fed.  974,  145  C.  C.  A.  168.  We  found  him  to 
be  unlawfully  in  the  United  States  and  ordered  him  returned  to  Can- 

4s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DtBsets  ft  Index««. 
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ada  which  is  the  country  from  whence  he  came.  No  possible  reason  is 
suggested  why  any  distinction  should  be  made  between  Haum  Pon 
and  his  associates  and  yet  he  was  ordered  to  be  returned  to  Canada 
and  his  companions,  wijose  legal  status  is  identical  with  that  of  Haum 
Pon,  are  ordered  returned  to  China.  This  disposition  is  directly  con- 
trary to  our  decision  in  the  Haum  Pon  Case.  The  situations  are  pre- 
cisely similar  and  the  judgment  should  be  the  same  in  both  cases.  Our 
decision  in  the  Haum  Pon  Case  is  the  law  of  this  circuit  and  must  so 
remain  until  overruled  by  the  Supreme  Court  or  until  the  law  is  amend- 
ed by  Congress.  There  is  no  necessity  for  further  elaboration  of  our 
opinion  upon  this  question  If  we  have  not  made  our  position  plain  to 
the  o£Bcials  engt^ed  in  executing  the  law,  it  is  idle  to  attempt  to  do 
so  now.  There  is  no  conclusive  presumption  that  one  of  the  Mongolian 
race  was  bom  in  China  and  where  all  that  is  known  regarding  him  is 
that  he  was  seen  last  in  Canada,  the  only  alternative  is  that  he  be 
returned  to  Canada  or  discharged.  Yee  Suey  v.  Berkshire,  232  Fed. 
143,  146  C.  C.  A.  335. 

The  order  of  deportation  should  be  amended  by  providing  that  the 
appellants  be  deported  to  Canada  and  as  so  amended  it  is  affirmed. 


SAFEJ-CABINBT  CO.  v.  OIX)BE-WKRN10KB  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    AprU  IS,  1917.) 

No.  6». 

1.  Patents  4=>328 — Anticipation — Impbovements  in  Metaluc  STBUcrmtEs. 

Claims  1,  2,  5,  6,  8,  »,  11,  12,  and  18  of  the  Wege  patent.  No.  999,829, 
for  an  Improvement  in  metallic  structures  built  of  sheet  metal  or  metal 
plates,  consisting  of  interlocking  parts  which  can  be  assembled  anu 
locked  without  screws,  bolts,  rivets,  or  other  similar  appliances,  held 
anticipated  and  invalid. 

2.  Patents  4s>112(1) — Pbesumption  of  Validitt. 

Where  It  was  admitted  by  the  Patent  Ofllce  that  a  patent  was  granted 
Inadvertently  to  the  unsuccessful  party  to  an  interference  proceeding,  th6 
nsval  principle  that  a  patent  is  prima  facie  valid,  and  that  the  burden 
to  on  one  sued  for  Infringement  to  establish  invalidity,  was  inapplicable. 

[Ed.  Note. — For  other  cases,  see  Patents,  Gent.  Dig.  |  162.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  the  Safe-Cabinet  Comp»any  against  the  Globe-Wemicke 
Company.  From  a  decree  dismissing  the  bill,  complainant  appeals. 
Affirmed. 

The  Safe-Cabinet  Company  Is  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Ohio  and  has  Its  principal  place  of  business  In  the  city  of 
Marietta  In  that  state.  The  Qlobe-Wernlcke  Company  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of  Ohio  and  has  its  principal  place 
of  business  in  the  city  of  Cindnnati.  It  also  has  an  established  place  of  busi- 
ness In  the  borough  of  Manhattan  In  the  city  of  New  York. 

The  suit  is  brought  for  the  alleged  Infringement  of  patent  No.  999,929,  grant 
ed  by  the  United  States  Patent  Office  to  the  plaintiff  as  assignee  of  Peter  M 
Wege  for  "fireproof  cabinets  and  safes" ;  the  same  being  metal  contalner.s 

«=»For  otber  easM  «m  mm  topic  *  KBY-NUIIBKR  in  all  K«r-Numbired  Dls«aU  t  Indcxn 
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adapted  for  the  preserratloa  of  documents  against  fire.    l%e  patent  was  grant- 
ed on  August  8, 1911,  for  "Improvements  in  metallic  stmctnres,"  on  an  applica- 
tion filed  May  14.  1910. 
The  court  below  dlahlssed  the  bill  for  want  of  equity. 

James  h-  Steuart,  of  New  York  City  (James  H.  Griffin,  of  New  York 
City,  of  counsel),  for  appellant. 

Robert  H.  Parkinson,  of  Chicago,  111.  (Wallace  R.  Lane,  of  Chicago, 
111.,  of  counsel),  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  aboive).  [1] 
The  first  question  is  as  to  the  validity  of  fte  patent  in  suit.  The  court 
below  dismissed  the  bill,  on  the  ground  that  the  claims  in  suit  are  in- 
valid, unless  perhaps  restricted  to  the  exact  device  shown  in  the  appli- 
cation; the  court  being  doubtful  whether  such  restriction  is  permis- 
sible. If,  however,  such  restriction  be  permissible,  the  court  was  satis- 
fied there  was  no  infringement. 

The  patent  in  suit  is  for  "new  and  useful  improvements  in  metallic 
structures."     In  the  specification  the  patentee  states: 

"My  invention  relates  to  improvements  in  metallic  structares  which  are 
built  up  of  sheet  metal  or  metal  plates  which  form  the  walls  thereof,  and  the 
objects  of  my  Invention  are  to  provide  a  strong  rigid  structure  which  can  be 
manufactured  at  a  low  cost,  and  wiU  possess  great  rtrength  and  rigidity,  and 
the  respective  parts  of  which  can  be  readily  and  easily  assembled,  and  the 
parts  of  which  are  maintained  and  locked  in  their  assembled  positions;  with- 
out making  use  of  any  screws,  bolts;  rivets;  or  other  similar  appliances." 

The  claims  of  the  patent  number  IS,  but  of  this  number  only  claims 
1,  2,  5,  6,  8,  9,  11,  12,  and  13  are  in  suit.    They  are  as  follows: 

1.  A  metallic  structnre,  comprising  in  combination  a  frame  of  sheet  metal 
provided  with  interlocking  flanges,  wall  members  provided  with  flanges  adopt- 
ed to  interlock  with  the  flanges  on  the  frame,  and  means  for  locking  said  wall 
members  in  positioa  in  said  frame. 

2.  A  metallic  structure  comprising  in  combination  a  frame  of  sheet  metal 
having  a  plurality  of  sides,  each  of  which  forms  one  of  the  walla  of  the  strac- 
ture,  interlocking  flanges  on  said  frame,  wall  members  provided  with  flanges 
^adapted  to  interlock  with  the  flanges  on  the  frame;  and  means  for  locking  said 

all  members  in  position  In  said  frame. 

5.  A.  metallic  structure  comprising  in  combination  a  frame  with  a  plurality 
of  sides,  each  of  which  forms  one  of  the  walls  of  the  structure,  wall  members 
adapted  to  fit  Into  said  frame  and  having  a  tension  engagement  with  said 
frame,  and  a  locking  wall  member  constituting  means  for  locking  the  other 
wall  members  In  the  frame. 

6.  A  metallic  structure  comprising  in  combination  a  frame  with  a  plurality 
of  sides,  each  of  which  forms  one  of  the  walls  of  the  structure,  wall  members 
adapted  to  fit  Into  said  frame,  said  wall  members  having  a  tension  engagement 
with  said  frame,  and  a  locking  wall  member  constituting  means  for  locking  the 
other  wall  members  in  the  frame,  and  means  for  locking  said  locUng  wall 
member  in  position  in  the  structure. 

8.  A  metallic  structure  comprising  in  combination  a  frame  of  sheet  metal 
having  a  plurality  of  sides,  'each  side  forming  one  of  the  outer  walls  of  the 
structure  flanges  on  said  frame,  a  plurality  of  eJieet  metal  wall  members  adapt- 
ed to  flt  into  said  frame  flanges  on  said  wall  members  adapted  to  contact  with 
flanges  on  the  frame  and  to  be  under  tension  when  said  wall  m«nbers  are 
forced  into  the  frame,  a  locking  wall  member  constituting  means  for  locking 
the  other  wall  members  in  position  in  the  frame,  and  flanges  on  said  locking 
wall  members  adapted  to  contact  with  other  wall  members  under  tension. 

9.  A  metallic  structure  compristriK  in  combination  a  frame  of  sheet  metal 
having  a  plurality  of  sides,  each  side  forming  one  of  the  outer  walls  of  the 
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strnctnres,  flanges  on  said  frame,  a  plurality  of  sheet  metal  wall  members 
adapted  to  fit  Into  said  frame,  flauges  on  said  wall  members  adapted  to  contact 
with  flanges  on  the  frame  and  to  be  under  tension  when  said  wall  members 
are  forced  into  the  frame,  and  a  locking  wall  member  constituting  means  for 
locking  the  other  wall  members  in  position  in  the  frame,  flanges  on  said  locking 
wall  member  adapted  to  contact  with  other  wall  members  under  tension  and 
means  for  locking  said  locking  wall  member  in  position  in  the  structure. 

11.  A  metallic  structure  comprising  in  combination  a  frame  of  sheet  metal 
provided  with  interlocking  flanges,  wall  members  provided  with  flanges  adapt- 
ed to  interlock  with  the  flanges  on  the  frame  and  a  waU  member  constitatiiig 
means  for  locking  the  other  wall  members  in  position  In  the  frame. 

12.  A  metallic  structure  comprising  in  combination  a  frame  of  sheet  metal 
having  a  plurality  of  sides,  each  of  which  forms  one  of  the  walls  of  the  struc- 
ture, interlocking  flanges  on  said  frame,  wall  members  provided  with  flanges 
adapted  to  Interlock  with  the  flanges  on  the  frame,  and  a  wall  member  consti- 
tuting means  for  locking  the  other  wall  members  In  position  in  the  frame. 

13.  A  metallic  structure  comprising  in  combination  a  frame  of  sheet  metal 
having  a  plurality  of  sides,  each  side  forming  one  of  the  walls  of  the  structure, 
flanges  on  said  frame,  a  plurality  of  sheet  metal  wall  members  adapted  to  fit 
into  said  frame  flanges  on  said  wall  members  adapted  to  contact  with  flanges 
on  the  frame  and  to  be  tmder  tension  when  said  wall  members  are  forced  into 
the  frame,  and  means  for  locking  said  wall  members  bi  position  in  the  frame. 

Every  claim  of  the  patent  makes  one  element  in  the  combination, 
either  "a  frame  of  sheet  metal  provided  with  interlocking  flanges."  or 
"a  frame  with  a  plurality  of  sides,  each  of  which  forms  one  of  the 
walls  of  the  structure."  Both  of  these  limitations  upon  the  frame  are 
recited  in  some  of  the  claims,  and  at  least  one  of  them  in  all  the  claims. 
In  all  the  claims,  the  interlocking  combination  of  the  wall  members 
with  such  a  frame  is  specified. 

The  specification  describes  the  patent  as  composed  of  the  fdlowing 
four  main  elements: 

First.  A  "frame"  made  from  resilient  or  yieldable  sheet  metal  and 
provided  with  "interlocking  flanges"  projecting  inwardly  of  the  frame. 
This  frame  is  rectilinear  in  shape,  and  forms  the  upper  and  lower  outer 
walls,  and  the  two  outer  side  walls  of  the  safe. 

Second.  A  sheet  metal  plate,  which  forms  the  outer  back  wall  of  the 
structure. 

Third.  Four  inner  wall  sections,  provided  with  interlocking  flanges 
which  interlock  with  the  flanges  inside  the  frame.  These  inner  wall 
sections  are  spaced  from  the  outer  walls,  thereby  providing  a  "dead 
air  space"  between  said  inner  and  outer  walls.  Said  sections  form  the 
upper  and  lower  inner  wall  members  and  the  two  inner  side  members 
of  the  cabinet. 

Fourth.  A  back  inner  wall  member,  which  serves  the  further  func- 
tion of  locking  the  other  wall  members  in  their  positions  within  the 
frame,  under  tension,  when  the  flanges  of  said  wall  members  are  inter- 
locked with  the  flanges  within  the  frame. 

The  patent  in  suit  is  constructed  on  the  serial  system,  where  you 
start  in  with  one  piece  and  follow  it  up  with  another  piece,  which  locks 
the  first  piece  in  place,  and  so  on  till  you  get  to  the  last  piece,  and  upon 
locking  that  piece  in  place  everything  is  locked  against  displace- 
ment 

The  plaintiff's  counsel  particularly  directed  the  attention  of  the  court 
to  the  fact  that  the  so-called  "frame"  of  the  patent  in  suit,  to  attain 
strength  and  rigidity,  is  a  distinct  entity  or  unitary  structure,  and  that. 
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when  the  inside  wall  members  are  assembled  within  this  frame,  they  are 
retained  therein  by  the  interlocking  flanges  described  and  the  co-operat- 
ing action  of  the  inner  back  wall  member.  This  inner  back  wall  mem- 
ber, being  made  to  have  a  driving  fit,  is  forced  into  its  assembled  posi- 
tion under  considerable  pressure,  whereby  the  entire  structure  is  placed 
under  tension  and  the  inner  wall  members  retained  in  assembled  posi- 
tion within  the  frame,  without  necessitating  the  employment  of  screws, 
bolts,  rivets,  or  other  similar  appliances.  In  other  words,  the  respec- 
tive parts  of  the  structure,  viz.,  the  exterior  shell  or  frame  and  the 
inner  shell  or  interior  wall,  are  locked  iji  their  assembled  positions  with- 
out making  use  of  any  screws,  bolts,  rivets,  or  other  similar  appliances, 
to  maintain  them  in  assembled  position. 

It  may  not  be  important  whether  or  not  bolts  or  rivets  are  employed 
in  the  construction  of  the  frame,  if,  in  the  case  of  fire,  all  the  parts  of 
the  frame  are  directly  exposed  to  the  heat  and  expand  uniformly.  In 
such  case  there  is  no  danger  of  shearing  or  rupturing  rivets,  or  bolts 
used  in  the  frame,  per  se.  It  is  vitally  important,  however,  that  there 
be  no  bolts  or  rivets  connecting  the  inner  walls  of  the  structure  with 
the  frame.  This  is  because  of  9ie  fact  that  such  inner  walls,  not  being 
directly  exposed  to  heat,  but  being  protected"  by  the  dead  air  space  be- 
tween the  outer  and  inner  walls,  expand  much  more  slowly  and  to  a 
considerably  less  degree  than  the  outer  walls.  Accordingly,  such  un- 
equal expansion  between  the  inner  and  outer  walls  would  occasion  the 
shearing  of  any  rivets  or  bolts  which  might  be  employed  in  connectii^ 
them. 

The  old  typfe  of  safes  embodied  double  walls,  between  which  was 
packed  heat-insulating  material,  such  as  plaster  of  paris,  concrete,  as- 
bestos, magnesia,  and  similar  materials,  with  a  view  to  making  the 
safes  fire  proof.  The  outer  and  inner  walls  of  these  structures*  were 
rigidly  secured  together  by  bolts  or  rivets,  so  that  the  entire  structure 
was  practically  a  unitary  one.  The  structtu"es  were  not  CMily  heavy 
and  cumbersome,  but  were  open  to  serious  disadvantages,  the  most  fa- 
tal of  which  was  the  shearing  of  the  rivets  or  bolts,  uniting  the  outer 
and  inner  walls,  when  the  structures  were  subjected  to  high  tempera- 
tures, incident  to  fires 

This  unequal  expansion  between  the  outer  and  inner  walls,  often 
amounting  to  an  inch  or  more,  depending  on  the  size  of  the  safe,  result- 
ed in  the  shearing  or  rupturing  of  the  bolts  or  rivets,  tiiereby  destroying 
the  structure,  and,  usually  the  documents  contained  therein. 

The  first  advance  in  the  art  over  the  structures  thus  described  con- 
sisted in  eliminating  the  fire  proof  packings  employed ;  i.  e ,  the  plaster, 
concrete,  and  so  forth,  and  the  stamping  up  of  the  inner  and  outer 
walls  from  sheet  metal.  In  these  improved  structures,  the  outer  and 
inner  walls  were  spaced  apart,  thereby  providing  a  dead  air  space, 
which  proved  a  sufficient  insulator  to  protect  the  contents  of  the  safe 
against  external  heat.  These  improvements  resulted  in  a  safe  which 
was  more  economical  to  manufacture,  and  much  lighter  than  the 
safes  of  the  old  type.  In  the  sheet  metal  safes  of  the  old  type,  ddier 
rivets  or  bolts,  or  both,  were  employed  to  secure  the  inner  and  outer 
walls  in  their  assembled  positions,  with  the  attendant  disadvantage 
already  mentioned. 
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The  court  is  asked  to  believe  that  the  problem  which  confronted  the 
patentee  of  the  patent  in  suit  was  to  construct  a  safe  wholly  of  sheet 
metal  and  having  the  advantages  referred  to,  such  as  economy  of 
manufacture,  lightness,  great  strength,  and  the  ^nployment  of  a  dead 
air  space  between  the  outer  and  inner  walls,  in  lieu  of  the  fireproof 
mediiun,  and  yet  devoid  of  the  serious  disadvantage  inherent  in  sheet 
metal  safes  wherein  the  outer  and  inner  walls  were  secured  together 
by  bolts  or  rivets.  In  other  words,  we  are  asked  to  believe  the  problem 
was  to  construct  a  strong  rigid  safe  cabinet  from  sheet  metal,  of  the 
general  type  specified,  wherein  the  outer  and  inner  walls  of  the  struc- 
ture were  secured  together  without  employing  bolts,  rivets,  or  similar 
rigid  means. 

The  fact  is  that  it  had  been  common,  for  many  years  before  applica- 
tion for  this  patent  was  made,  to  build  up  both  single-wall  and  double- 
wall  metallic  structures  by  forming  interlocking  flanges  on  adjacent 
walls  adapted  to  engage  with  each  other,  and  thus  securing  the  parts 
snugly  together  without  bolts,  screws,  rivets,  or  other  extraneous  fast- 
ening, so  that  they  could  be  readily  put  together  or  taken  apart  without 
the  use  of  extrinsic  fastening  elements,  and  when  united  would  form  a 
substantially  unitary,  self-sustaining  structure.  During  the  10  years 
preceding  the  application  for  this  patent,  sheet  metal  had  come  rapidly 
into  use  as  a  substitute  for  wood  in  building  a  great  variety  of  office 
furniture,  and  interlocking  flanges  were  generally  used  to  unite  sheet 
metal  walls  of  such  structures,  sometimes  with  and  sometimes  without 
additional  fastenings. 

It  shears  that  prior  to  Wege,  the  plaintifT's  assignor,  such  structures 
had  been  made  with  a  preliminary  frame  of  sheet  metal  bent  to  form  a 
plurality  of  its  walls,  and  having  united  thereto  additional  walls  (in- 
cluding the  inner  and  outer  walls,  as  well  as  adjacent  walls)  by  flanges 
on  such  walls  interlocking  into  flanges  upon  the  frame  or  shell.  In  oth- 
er cases  no  preliminary  frame  or  shell  was  provided,  and  the  structure 
was  built  up  by  making  each  wall  separately,  providing  it  with  suitable 
flanges  which  were  interlocked  with  flanges  on  adjacent  walls  as  its 
walls  were  successively  brought  together.  Flanges  of  greater  or  less 
complexity  and  of  a  great  variety  of  outlines  were  used  for  this  pur- 
pose, according  to  the  convenience  or  fancy  of  the  artisan.  Such  struc- 
tures had  been  extensively  made  with  one  or  more  of  the  interior  flang- 
ed walls  serving  to  lock  adjacent  walls  in  the  encompassing  frame,  and 
such  locking  walls  had  been  further  locked  in  place. 

The  alleged  invention  of  the  patent  in  suit  consists  in  forming  a 
"metallic  structure"  by  bending  or  upsetting  a  sheet  of  metal  in  a 
"frame"  corresponding  to  the  several  dimensions  of  the  proposed 
structure,  and  constituting  a  portion  of  the  outer  walls  thereof,  provid- 
ing this  "frame"  with  flanges  and  mounting  additional  walls  on  this 
"frame"  by  means  of  interlocking  flanges  engaging  with  those  of  the 
"frame."  An  interior  wall  abuts  against  adjacent  walls,  and  is  itself 
locked  in  place  by  projecting  edges  on  adjacent  walls,  behind  which  it 
is  forced,  designated  in  the  specification  as  "a  means  for  locking  such 
wall  member  in  position  in  the  structure." 

The  object,  as  stated  in  the  patent,  is  to  dispense  with  bolts,  rivets, 
or  screws,  while  making  a  rigid  structure  which  can  be  put  together, 
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or  taken  apart,  without  inserting  or  removing  such  extraneous  fasten- 
ing agents. 

The  evidence,  however,  shows  to  our  satisfaction  that  at  the  time 
Wege  claims  to  have  made  his  invention  there  was  no  novelty  in  using 
interlocking  flanges  as  a  means  of  connecting  together  the  several  walls 
of  a  "metallic  structure"  of  the  same  general  character,  and  composed 
of  the  same  materials,  described  in  the  patent ;  or  in  using  in  connec- 
tion therewith  an  inner  locking  wall  to  lock  in  place  other  inner  walls 
placed  at  right  angles  to  such  locking  wall ;  or  in  locking  such  locking 
wall  in  place ;  or  in  substituting  such  means  of  locking  together  such 
walls  for  bolts,  rivets,  screws,  or  similar  appliances,  llbis  method 
of  constructing  sheet  metal  structures  (including  sheet  metal  filing 
cabinets)  considerably  antedated  Wege's  alleged  invention. 

The  evidence  shows  that  some  of  the  prior  structures  had  the  sheet 
metal  walls  so  locked  together  by  their  interlocking  flanges,  and  subse- 
quently inserted  flanged  walls,  sprung  in  place,  as  to  dispense  altogeth- 
er with  the  use  of  "bolts,  screws,  rivets,  or  other  similar  appliances" ; 
while  othere  had  used  interlocking  flanges  for  this  purpose  and  sup- 
plemented them  with  screws,  bolts,  or  rivets.  Such  flange  connections 
had  been  used  where  for  any  reason  it  was  desirable  to  dispense  with 
rivets,  screws,  or  other  extraneous  means  of  attachment,  and  where  it 
was  the  purpose  to  have  the  structure  easily  put  together  and  taken 
apart,  without  occasion  for  inserting  or  removing  screws,  rivets,  or 
bolts. 

In  building  up  rectangular  structures  of  sheet  metal,  the  flexibility 
of  such  metal  had  before  been  depended  upon  to  enable  the  flanged 
walls  to  snugly  engage  with  each  other  and  be  held  under  tension; 
this  flexibility  affording  suflicient  yield  to  permit  the  flanged  parts  to 
be  sprung  into  engagement  with  each  other,  and  be  there  held  by  pos- 
itive f rictional  engagement,  and  to  compensate  for  slight  variations  in 
the  dimensions  of  the  sheet  metal  walls  and  of  the  frame  to  which 
these  walls  are  attached. 

As  the  counsel  for  the  defendant  pointed  out  in  their  brief,  and 
as  the  evidence  in  the  record  makes  dear,  if  the  structure  of  the 
patent  in  suit  can  be  distinguished  in  any  details  from  prior  metallic 
structures  of  the  same  material  before  in  general  use  and  prior  to  the 
White  structure,  it  is  in  the  fact  that  the  initial  element  of  tiie  patented 
structure  consists  of  the  continuous  solid  frame  of  sheet  metal,  first 
bent  or  upset  to  form  integrally  "the  upper  and  lower»outer  walls  and 
the  outer  side  wall  of  the  section,"  and  within  the  "frame"  so  consti- 
tuted the  outer  flanged  rear  wall  is  inserted  and  there  held  by  the  sev- 
eral inner  walls,  which  are  successively  attached  by  flanged  engage- 
ment, so  that  the  walls  constituting  the  "frame"  do  not  have  to  be  se- 
cured to  each  other  by  bolts  or  rivets,  and  have  a  residual  tension  im- 
parted Iqr  their  continuity,  while  the  whole  structure  is  put  together  or 
taken  apart  without  the  insertion  or  removal  of  bolts,  screws,  rivets, 
or  any  device  other  than  the  constituent  walls  secured  to  the  frame  by 
their  engaging  flanges.  And  this  distinguishing  detail  cannot  be 
claimed  as  the  invention  of  Wege,  for  he  is  anticipated  in  this  respect 
by  White,  his  former  employer. 
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There  is  evidence  in  the  record  that  the  White  structure  was  manu- 
factured by  the  General  Fireproofing  Company  of  Youngstown,  Ohio, 
prior  to  the  filing  of  the  White  application  and  before  the  earliest  date 
asserted  for  the  Wege  invention.  White  was  vice  president  of  the 
company,  and  at  that  time  Wege  Was  superintendent  of  the  factory. 
Wege  left  the  company  on  October  1,  1909,  and  claims  to  have  first 
conceived  his  invention  on  or  about  October  23d  of  that  year.  He 
went  into  the  employ  of  the  plaintiff  on  October  9th,  and  some  months 
later,  and  while  White's  application  was  pending  in  the  Patent  Office, 
filed  his  application  for  the  patent  here  in  suit,  assigning  it  to  his  new 
employer,  the  plaintiff  herein. 

The  issuance  of  the  patent  in  suit  appears  to  hiave  been  due  to  an 
inadvertence  in  the  Patent  Office.  The  application  for  it  was  filed  on 
May  14,  1910.  But  on  November  13,  1909,  an  application  was  filed, 
serial  number  527,755  by  Alexander  P.  White,  for  a  patent  for  an  im- 
provement in  metallic  structures.  The  White  amplication  was  on  file 
in  the  Patent  Office  more  than  six  months  before  the  application  of 
Wege  for  the  patent  in  suit  was  fiWd.  After  the  issuance  of  the  patent 
a  hearing  was  had  before  the  examiner  of  interferences  and  he  award- 
ed priority  of  invention  to  White.  An  aj^eakwas  taken  to  the  exam- 
iner in  chief,  who  recommended  that  the  interference  be  dissolved,  on 
the  ground  that  the  counts  did  not  accurately  define  White's  struc- 
ture. The  CommissicHier,  on  appeal,  declined  to  follow  the  recom- 
mendation to  dissolve  the  interference,  and  referred  the  case  back  to 
the  examiners  in  chief.  A  majority  of  the  examiners  in  chief  then 
awarded  priority  to  White,  one  member  dissenting.  On  appeal  from 
that  decision  to  the  Commissioner,  he  held  that  White  was  entitled  to 
make  claims  1  and  2,  and  entitled  to  priority  thereon,  but  denied  his 
rig^t  to  the  others.  An  appeal  was  taken  to  the  Court  of  Appeals  of 
the  IXstrict  of  Columbia  and  that  court,  in  a  unanimous  opinion  filed 
on  March  6,  1916,  sustained  White's  right  of  priority  upon  all  the 
claims,  reversing  the  commissioner  in  so  far  as  he  had  awarded  prior- 
ity only  on  claims  1  and  2.  White  v.  Wege,  44  App.  Cas.  D.  C.  495. 
White's  priority  on  all  the  claims  now  in  suit  having  been  thus  es- 
tablished, a  patent  was  issued  to  White,  No.  1,180,810,  on  April  25, 
1916. 

In  the  argument  before  us  counsel  for  the  appellant  assented  that 
it  was  a  bold  and  radical  concept  on  the  part  of  Wege  to  picture  in 
the  imagination  a  structure  demanding  the  exacting  requirements  of 
a  fireproof  safe,  wherein  the  parts  thereof  were  held  together  without 
employing  bolts,  rivets,  or  other  rigid  attaching  means  between  the 
outer  and  inner  walls  of  the  safe.  But  as  White  was  having  the  struc- 
ture of  his  patent  manufactured  in  the  factory  at  Youngstown,  Ohio, 
in  January  or  February,  1908,  and  shipped  to  New  York,  where  it  was 
placed  in  a  public  salesroom  in  the  early  part  of  that  year^  the  "rad- 
ical concept"  of  Wege  did  not  occur  to  him  soon  enough  to  enable  him 
to  maintain  his  claim  to  patentable  novelty.  The  White  structure  had 
the  continuous  outer  frame  of  .sheet  metal,  constituting  a  plurality  of 
outer  walls,  with  flanges  interlocking  with  the  flanges  of  the  inner 
walls,  forming  quite  as  complete  an  interlock  as  that  illustrated  in  the 
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patent  in  suit.  The  inner  walls  have  flanges  similar  to  those  in  the  inner 
walls  of  the  patent  in  suit  and  the  rear  inner  wall  serves  to  lock  in 
place  by  frictional  contact  the  adjacent  inner  walls,  and  is  itself  locked 
in  place  by  flanges  in  the  adjacent  walls,  behind  which  it  is  sprung.  It 
is  cc«nposed  entirely  of  sheet  metal  parts  firmly  held  together  under 
tension  by  the  interlocking  flanges  without  other  means  of  fastening, 
and  the  walls  are  adapted  to  be  inserted,  removed,  and  replaced  with- 
out mutilation  and  without  taking  the  frame  apart.  It  was  without 
bolts  and  without  rivets.    The  testimony  shows  that: 

"The  characteristic  and  distinctive  features  of  the  device  lay  In  the  manner 
In  which  the  different  parts  were  locked  In  engagement  by  Interflttlng  flanges. 
The  back  portion  was  In  a  form  resembling  a  pan ;  that  is  to  say,  the  edges  of 
tbe  four  sides  were  turned  to  make  Qanges.  The  edges  of  the  sides  were  also 
flanged,  and  into  these  flanges  of  the  edges  the  flanges  of  the  back  portion  in- 
terfltted.  Then  in  the  back  there  was  a  supplemental  pan-shaped  form,  also 
having  flanges  on  the  edges,  which  also  fitted  into  tbe  flanges  on  the  sides.  In 
speaking  of  sides  thus  far  I  refer  to  the  exterior  wall  members.  There  were 
also  interior  walls  on  the  sides,  and  each  of  these  interior  side  wall  members 
consisted  of  two  parts,  each  part  being. of  the  familiar  pan  shape.  The  line  of 
division  between  the  two  pans  was  vertical;  one  of  these  two  pans,  comprising 
each  Interior  side  wa.ll,  was  Inserted  so  as  to  engage  and  hold  in  {dace  the  backs 
against  the  flanges  on  the  exterior  side  walls.  The  second  pan,  completing  the 
interior  wall,  was  forced  Dchind  tbe  flange  on  the  front  edge  of  the  exterior 
wall.  The  purpose  of  making  the  interior  wall  in  this  particular  Instance  of 
two  parts  was  to  adapt  the  parts  to  be  sprung  into  position,  so  that  they  would 
hold  the  wall  members— that  is,  the  outer  wall  members — ^In  place  by  fricttonal 
contact.  This  spUttlng  of  the  interior  wall  member  in  two  parts  was  not  at  all 
essential,  as  the  interior  wall  could  be  slipped  into  position  from  the  perpendic- 
ular position  or  from  the  top  of  the  device.  This  method  of  assembling  would 
involve,  however,  or  as  practiced  did  Involve,  the  bending  back  of  the  flange  on- 
the  top  of  the  exterior  wall.  To  obviate  that,  tbe  Interior  wall  was  formed  In 
two  pieces  as  described.  It  follows,  from  the  manner  In  which  this  structure 
was  put  together,  that  It  possessed  the  peculiarity  of  having  no  bolts  or  rivets." 

[2]  The  usual  principle  that  the  patent  is  prima  facie  valid,  and 
that  the  burden  is  on  defendant  to  establidi  invalidity,  is  inap- 
plicable to  this  case,  in  view  of  the  admission  of  the  Patent  Oflfice 
that  the  patent  was  granted  inadvertently  and  that  the  invention 
claimed  did  not  belong  to  Wege,  on  whose  patent  the  suit  is  fotmded, 
but  to  the  prior  applicant,  White,  in  respect  to  every  claim  here  sued 
upon.  And  we  concur  fully  with  the  court  below  in  its  opinion  that 
Wege  was  never  entitled  to  the  claims  that  were  inadvertently  given 
him.  White's  priority  over  Wege  in  putting  the  interlocked  or  artic- 
ulated metal  sheets  into  a  boxlike  frame  is  established  beyond  ques- 
tion. 

Prior  in  time  to  White  is  the  Van  Wie  patent,  No.  843,643,  applied 
for  on  January  16,  1906,  and  issued  on  February  12,  1907.  The  object 
of  the  patent  "is  to  produce  a  stove  which  can  be  quickly  assembled, 
and  in  which  the  whole  interior  may  be  easily  removed  and  replaced, 
without  the  use  of  bolts  or  rivets."  The  evidence  shows  that  die  De- 
troit Stove  Works  built  and  sold  that  structure  continuously  since  and 
including  January,  1907,  selling  about  40,000  annually.  It  is  not  im- 
portant that  the  Van  Wie  "metallic  structure"  was  for  a  stove  and  that 
of  Wege  for  another  purpose. 
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The  claims  of  the  Van  Wie  patent  include  the  "frame"  and  the  in- 
terlocking flanges,  as  well  as  the  wall  members,  in  the  combination,  and 
many  of  them  would  literally  cover  the  structure  of  the  patent  in  suit, 
except  that  they  are  limited  to  the  use  of  this  combination  "in  a 
stove";  whereas,  the  patent  in  suit  includes  the  combination  broadly, 
whether  used  in  a  stove  or  any  other  metallic  structure. 

Every  claim  in  suit  can  be  read  literally  upon  the  metallic  structure 
of  Van  Wie.  After  describing  the  flanged  inner  walls,  which  corre- 
spond in  shape  and  material  with  the  flanged  inner  walls  of  the  patent 
in  suit,  and  the  locking  wall,  which  also  corresponds  in  its  flanges  to 
the  patent  in  «uit,  but  made  in  two  sections  to  facilitate  its  introduc- 
tion, the  Van  Wie  specification  says : 

"With  this  construction  all  parts  are  held  firmly  In  spite  of  any  amount  ol 
expansion  and  contraction  due  to  extreme  'temperatures,  for  the  reason,  that 
the  spring  of  metal  will  yield  to  all  strains." 

In  the  Van  Wie  patent  the  double-walled  structure  of  sheet  metal 
serves  the  purpose  of  preventing  the  transmission  of  dangerous  heat, 
precisely  as  it  would  if  used  in  lie  walls  of  a  fire  proof  safe.  In  each 
case  the  purpose  and  effect  is  to  intercept  the  transhiission  of  heat. 

Also  prior  in  time  to  Wege  is  the  Dick  patent,  No.  809,497,  applied 
for  on  February  7,  1905,  and  issued  on  January  9,  1906.  That  was 
granted*  for  "new  and  useful  improvements  in  fire-resisting  cabinets." 
The  specification  discloses  a  Rouble-walled  sheet  metal  cabinet  of  the 
general  shape  and  outline  of  that  in  which  it  now  claims  to  employ 
tiie  invention  of  the  patent  in  suit.  It  describes  "paneling  of  the 
metal"  as  employed  to  give  rigidity  to  the.  structure,  and  uses  interlock- 
ing flanges  to  join  the  sheet  metal  parts  together,  but  reinforces  these 
joints  by  the  use  of  screws  and  rivets.  It  is  indistinguishable  in  func- 
tion and  in  general  appearance  from  the  patent  in  suit. 

The  Van  Wie  patent  and  the  earlier  Dick  patent  alone  made  it  im- 
possible, as  the  District  Judge  pointed  out,  for  invention  to  reside  in 
fitting  sheet  metal  inside  a  frame  in  such  wise  that  it  could  be  attached 
and  removed  without  tools,  and  when  in  place  provide  an  air  cham- 
ber between  frame  and  lining  sheets. 

In  the  Boynton  patent.  No.  337,127,  issued  in  1896,  we  have  an  in- 
stance of  a  sheet  metal  structure  where  "the  inserted  wall  members  are 
held  in  the  outer  structure  or  frame  without  the  use  of  screws  or  sim- 
ilar appliances  and  merely  by  the  co-<^>eration  of  interlocking  flanges. 

The  Senge  patent.  No.  972,476,  issued  in  1910,  discloses  very  jnuch 
the  same  general  interlocking  system  of  wall  members  as  the  patent 
in  suit.  It  discloses  a  double-walled  structure  of  sheet  metal,  and  it 
discloses  the  serial  method  of  putting  the  structure  together.  It  dis- 
closes interlocking  flanges,  and  discloses  fully  the  scheme  of  one  wall 
member  holding  a  predecessor  wall  member  in  place,  and  a  final  lock- 
ing device  which  keys  up  the  whole  structure. 

An  attempt  was  made  to  distinguish  the  flanges  of  the  prior  art  by 
calling  them  "interfitting"  flanges,  as  distinguished  from  the  "inter- 
locking" flanges  of  the  patent  in  suit.  This  was  explained  by  saying 
that  "interfitting"  flanges  would  be  flanges  made  to  fit,  yet  not  to  lock. 
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whQe  "interlocking"  would  necessarily  be  fitting  two  parts,  so  that  they 
would  not  come  or  pull  apart.  But  the  testimony  shows  that  long 
prior  to  the  patent  in  suit  if  was  custtMnary  to  form  metallic  structures 
with  interlocking  flanges. 

As  this  court  is  satisfied  that  the  patent  in  suit  is  invalid  as  respects 
the  claims  now  before  the  court,  it  is  unnecessary  to  consider  the  ques- 
tion of  defendant's  infringement. 

Decree  affirmed. 


BARRETT  OO.  et  aL  v.  B3WINO. 
(Olrcalt  Court  of  Appeals,  Second  Circuit.     April  10,  1917.) 

No.  106. 

1.  CoxntTS  «=>270 — Fedebal  Couiera — Distbiot  ir  Which  Stnr  Shoxtld  be 

Bbouoht. 

As  the  official  residence  of  the  Commissioner  of  Patents  Is  In  tbe 
District  of  CoIumbEa,  suits  against  him  In  his  official  capacity  should  be 
commenced  In  that  District. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  810.] 

2.  CoTjBTs    is=>276 — Fedebal   Coubts — Distbict   in   Which    Suit   Mat    be 

Brot;qhx^^— Consent. 

Rev.  St.  I  4915  (Comp.  St  1016,  f  0460),  provides  that,  when  a  patent  Is 
refused,  the  applicant  may  have  remedy  by  bill  in  equity,  that  t^e  court 
having  cognizance  thereof  many  adjudge  that  such  applicant  is  entitled 
to  a  patent,  that  any  such  adjudication,  If  In  favor  of  the  applicant,  shall 
autborlxe  the  Commissioner  to  Issne  such  patent  on  the  applicant  filing  In 
the  Patent  Office  a  copy  of  the  adjudication,  and  that,  where  there  is 
no  opposing  parly,  a  c<^y  of  the  bill  shall  be  served  on  the  commissioner. 
Held  that,  where  there  is  no  opposing  party,  the  Commissioner  may  with 
his  consent  be  sued  outside  the  District  of  Columbia. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  i  815.1 

3.  Patents  <s=>328 — Anticipation — Impbotehbnt  in  Strebt  Pavehbhtb. 

An  alleged  Invention  of  an  improvement  In  street  pavements,  consisting 
of  the  application  to  the  surface  of  a  concrete  pavement  of  a  thin  layer 
of  bituminous  compound,  and  the  sprinlUIng  or  spreading  and  embedding 
of  sand  or  small  stone  fragments  Into  this  compound,  was  anticipated  by 
the  Hnbbell  patent,  No.  158,415,  covering  a  process  consisting  In  saturating 
the  concrete  forming  the  wearing  surface  of  a  pavement  with  a  thin  body 
or  solution  of  hot  pitch  or  bitumen,  though  Portland  cement,  used  in  tne 
art  to  which  the  alleged  invention  relates,  was  not  used  In  commercial 
pavements  until  after  the  date  of  the  Hubbell  patent. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  by  the  Barrett  Company  and  another  against  Thomas  Ewin^, 
as  Commissioner  of  Patents.  From  a  decree  dismissing  the  bill,  com- 
plainants appeal.    Affirmed. 

The  plaintiff  is  a  corporation  organized  and  existing  under  the  laws  of 
the  state  of  West  Virginia  and  having  its  principal  place  of  business  in  the 
borough  of  Manhattan,  in  the  city  of  New  York. 

August  E.  Scbutte  Is  a  dtlzen  of  the  United  States  and  a  resident  of  tlie 
city  of  Boston  In  the  state  of  Massachusetts. 

Thomas  Ewing  is  United  States  Commissioner  of  Patents,  having  his  <^cial 
residence  in  the  city  of  Washington,  D.  C. 

4s>For  otber  casM  see  same  topic  &  KBY-NUMBER  In  all  K«7-Nuinbered  Digests  &  Indexes 


Digitized  by 


Google 


BASBBTT  OO.  T.  BWINO  507 

On  Janaary  28,  1907,  an  application  for  letters  patent  serial  No.  354,318 
was  filed  in  the  United  States  Patent  Office  by  Schutte,  and  during  the  pen- 
dency of  the  application  the  entire  right,  title,  and  Interest  In  the  application 
aforesaid  and  In  the  alleged  invention  therein  claimed  was  by  mesne  as- 
signments In  writing  sold,  assigned,  and  transferred  to  the  said  Barrett  Manu- 
facturing Company,  which  asalgnmeats  were  recorded  in  the  United  States 
Patent  Office. 

The  appllcaticm  for  letters  patent  was  rejected  by  the  primary  examiner  and 
then  by  the  board  of  examiners  in  chief,  and  finally  by  the  Commissioner 
of  Patents.  An  appeal  was  then  taken  to  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia,  and  that  court  affirmed  the  decision  of  the  Commissioner. 

Notwithstanding  the  aforesaid  adverse  decisions,  the  Barrett  Company,  as 
assignee  of  the  alleged  Inventor,  still  claims  to  be  entitled  to  receive  a  patent 
for  the  Invention  set  forth  in  tike  ai^Ucatlon,  and  this  suit  was  commenced 
in  the  District  Court  for  the  Southern  District  of  New  York,  praying  that 
the  court  adjudge  and  decree  that  the  aforesaid  Schutte  ia  the  original  in- 
ventor of  the  Improvements  set  forth  in  the  application,  and  that  the  Barrett 
Company  la  entitled  to  receive  a  patent  for  the  invention  as  specified  in  the 
claims  and  as  assignee  of  Schutte.  It  also  prays  that  the  Commissioner  of 
Patents  be  authorized  and  directed  to  issue  letters  patent  to  the  Barrett  Com- 
pany, assignee  of  Schutte. 

The  Commissioner  accepted  service  and  consented  expressly  to  the  Jurisdic- 
tion of  the  District  Court  for  the  Southern  District  of  New  Xork. 

Merwin  &  Swenarton,  of  New  York  City  (T.  D.  Merwin  and  W. 
H.  Swenarton,  both  of  New  York  City,  of  counsel),  for  appellants. 

William  R.  Ballard,  of  Washit^on,  D.  C,  for  appellee. 

Wm.  A.  Redding,  Arthur  C.  Fraser,  and  Henry  M.  Turk,  all  of 
New  York  City,  amici  curiae. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above). 
This  is  a  suit  in  equity  brought  under  the  provisions  of  section  4915 
of  the  Revised  Statutes,  being  section  9460  of  8  U.  S.  Compiled  Stat- 
utes 1916  Annotated,  which  reads  as  follows : 

"Whenever  a  patent  on  application  is  refused,  either  by  the  Commissioner  of 
Patents  or  by  the  Supreme  Court  of  the  District  of  Columbia  upon  appeal  from 
the  Commissioner,  the  applicant  may  have  remedy  by  bill  in  equity;  and  the 
court  having  cognizance  thereof,  on  notice  to  adverse  parties  and  other  due 
proceedings  had,  may  adjudge  that  such  applicant  is  entitled,  according  to 
law,  to  receive  a  patent  for  his  invention,  as  spedfled  In  his  dalm,  or  for  any 
part  thereof,  as  the  facts  In  the  case  may  appear.  And  stfch  adjudication. 
If  it  be  in  favor  of  the  right  of  the  applicant,  shall  authorize  the  Oommls- 
sloner  to  Issue  such  patent  <hi  the  applicant  filing  in  the  Patent  Office  a  copy 
of  the  adjudication,  and  Otherwise  complying  with  the  requirements  of  law. 
In  all  cases,  where  there  Is  no  opposing  party,  a  copy  of  the  bill  shall  be 
served  on  the  C<MnmlBsioner ;  and  all  the  expenses  of  the  proceeding  shall  be 
paid  by  the  applicant,  whether  the  final  decision  is  in  his  favor  or  not" 

But  before  we  consider  whether  the  plaintiffs  are  entitled  under  the 
above  provision  to  have  a  decree  from  this  court  establishing  their 
rig^t  to  receive  a  patent  for  the  invention  as  specified  in  the  claims 
herein  involved,  it  will  be  necessary  to  determine  a  preliminary  ques- 
tion. 

As  the  suit  against  the  Commissioner  was  commenced  in  the  South- 
em  District  and  not  in  the  district  in  which  the  Commissioner  oflScially 
resides,  counsel  for  the  Commissioner  in  his  argument  in  this  court 
suggested  that  Uiere  may  be  a  question  as  to  the. power  of  the  Com- 
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missioner  to  consent  to  be  sued  in  tfie  Southern  District  of  New  York, 
and  he  has  called  to  our  attention,  three  possible  grounds  of  objection. 
This  he  has  done  widiout  stating  any  opinion  which  he  may  entertain 
as  to  their  merits.    These  objections  are  as  follows: 

(1)  That  the  Supreme  Court  of  the  United  States  declared  in  But- 
terworth  v.  Hill,  114  U.  S.  128,  5  Sup.  Ct.  796,  29  L,.  Ed.  119,  that 
the  Commissioner  of  Patents  is  by  law  located  in  the  Patent  Office  and 
has  his  official  residence  at  Washington,  in  the  District  of  Columbia. 

(2)  That  the  writ  of  mandamus  to  the  Commissioner  of  Patents  may 
only  issue  from  the  Supreme  Court  of  the  District  of  Columbia. 

(3)  That  the  Department  of  Justice  is  given  certain  powers  in  re- 
gard to  suits  in  which  the  United  States  or  any  officer  thereof  as  sudi 
officer  is  a  party  or  may  be  interested.  See  Revised  Statutes,  §§  346, 
359,  361,  365,  366,  367  (Comp.  St.  1916,  §§  515,  533,  536,  540-542). 

[1]  It  may  be  said  of  the  first  suggestion  that,  inasmuch  as  the 
Commissioner's  official  residence  is  in  5ie  District  of  Columbia,  suits 
which  are  brought  against  him  in  his  official  capacity  should  be  com- 
menced in  that  district  by  virtue  of  the  provision  which  requires  suits 
to  be  brought  in  the  district  of  which  the  defendant  is  an  inhabitant. 
This,  however,  affords  no  light  on  the  question  whether  he  has  the 
right,  which  other  defendants  are  conceded  to  possess,  to  waive  service 
in  the  district  of  his  legal  residence  and  to  consent  to  be  sued  else- 
where. 

It  may  be  said  of  the  second  suggestion  that  it  has  no  bearing  on  the 
question  under  consideration.  The  statute  under  which  this  suit  is 
brought  does  not  contemplate  the  issuance  of  a  mandamus.  Mandamus 
is  a  law  remedy,  and  is  not  sought  in  this  proceeding.  It  is  a  suit 
in  equity  and  not  an  action  at  law  which  section  4915  of  the  Revised 
Statutes  authorizes. 

It  may  be  said  of  the  third  suggestion  that  it  Is  quite  inconclusive, 
inasmuch  as  the  supervisory  power  of  the  Department  of  Justice  is 
coextensive  with  the  territory  of  the  United  States  and  is  the  same  in 
all  the  districts. 

Is  it  contrary  to  public  policy  that  the  CcMnmissioner  should  con- 
sent to  be  sued  in  a  district  other  Ihan  that  of  his  official  residence? 

[2]  The  general  rule  is  that  a  person  may  waive  any  right  to  which 
he  is  entitled.  But  the  right  to  do  so  is  subject  to  the  qualification 
that  no  waiver  can  be  upheld  which  is  contrary  to  public  policy.  It 
is  for  this  reason  that  courts  have  held  that  all  agreements  which  seek 
for  example  to  waive  the  defense  of  usury,  and  agreements  to  waive 
objection  to  acts  done  or  contracts  entered  into  in  violation  of  Sunday 
laws,  are  void.  But  that  which  Congress  has  by  law  permitted  cannot 
be  regarded  by  the  courts  as  contrary  to  public  policy.  And  Con- 
gress, in  one  instance  at  least,  has  authorized  suits  to  be  brought  out- 
side the  District  of  Columbia,  against  the  head  of  a  department  whose 
official  residence  is  in  Washington.  Thus  Congress  provided  in  sec- 
tion 736  of  the  Revised  Statutes  (Comp.  St.  1916,  §  1031)  that  pro- 
ceedings may  be  instituted  against  the  Comptroller  of  the  Currency 
in  other  districts  than  that  of  which  he  is  an  inhabitant.  That  sec- 
tion expressly  declares  that  all  proceedings  by  ai^  nadcmal  banking 
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association  to  enjoin  the  Comptroller  under  the  provisions  of  an^  law 
relating  to  nationiil  banking  associations  shall  be  had  in  the  district 
where  such  association  is  located. 

It  seems  unreasonable  to  suppose  that  Congress  intended  ^y  the  stat- 
ute that  suits  should  be  brought  in  the  same  court  which  had  already 
passed  upon  the  questions  involved,  and  without  regard  to  the  resi- 
dence of  the  parties.  The  act  says  that  after  the  Commissioner  of 
Patents  has  refused  an  application  for  a  patent,  or  after  it  has  been 
refused  by  the  Supreme  Court  of  the  District  of  Columbia  upon  ap- 
peal from  the  Commissioner,  "the  applicant  may  have  remedy  by  bill 
in  equity."  It  does  not  say  that  the  bill  must  be  filed  in  the  District 
of  Columbia.  And  after  providing  that  the  defeated  applicant  may 
have  remedy  by  bill  in  equity  it  declares,  not  that  the  Supreme  Court 
of  the  District  of  Columbia  may  adjudge,  and  so  forth,  but  that  "the 
court  having  cognizance  thereof"  after  notice  and  other  due  proceed- 
ings may  adjudge  that  the  applicant  is  entitled  to  receive  a  patent. 

Under  the  statute,  the  Commissioner  of  Patents  is  not  a  necessary 
party  to  the  proceedings.  It  provides  that  the  parties  adversely  in- 
terested in  the  application  and  who  are  opposing  allowance  of  the 
patent  (as  parties  to  an  interference  proceeding)  may  be  made  parties 
defendant.  And  it  requires  that,  "in  all  cases,  where  there  is  no  op- 
posing party  a  copy  of  the  bill  shall  be  served  on  the  Commissioner." 
This  implies  that  he  need  not  be  served  if  there  be  opposing  parties 
who  have  been  made  defendants.  In  this  case,  no  opposing  parties 
have  been  made  defendants,  and  the  Commissioner  himself  is  made 
defendant  and  had  to  be  served.  If  the  Commissioner  had  not  been 
made  a  defendant  and  opposing  parties  had  been  named  as  defendants, 
the  case  might  have  been  brought  in  any  district  of  which  the  defend- 
ants were  inhabitants  and  the  Commissioner  would  have  been  conclud- 
ed by  the  decree.  For  the  statute  provides  that,  if  in  such  a  suit  the 
adjudication  is  in  favor  of  the  applicant,  a  copy  of  the  adjudication 
may  be  filed  in  the  Patent  Office,  and  such  adjudication  "shall  authorize 
the  Commissioner  to  issue  such  patent."  As  the  Commissioner  may 
be  bound  therefore  by  an  adjudication  in  a  suit  in  another  district  and 
to  which  he  is  not  a  party,  we  can  see  no  reason  of  public  policy 
which  requires  this  court  to  say  that  in  a  suit  under  this  provision  of 
the  statute,  in  whiqh  suit  he  is  a  party,  the  law  will  not  permit  him 
to  consent  to  be  sued  outside  the  district  in  which  he  has  his  official 
residence.  The  rights  of  the  United  States  are  not  prejudiced  by 
such  a  waiver. 

[3]  This  brings  us  to  a  consideration  of  the  case  upon  the  merits. 
The  question  is  whether  the  Commissioner  of  Patents  should  be  di- 
rected to  issue  letters  patent  to  the  Barrett  Manufacturing  Company 
as  assignee  of  August  E.  Schutte,  claiming  to  be  the  inventor  of  certain 
improvements  in  street  pavements. 

An  application  for  a  patent  was  filed  by  Schutte  on  January  26, 
1907.  The  application  was  duly  considered  by  an  examiner  in  chief  in 
the  Patent  Office  and  denied.  It  was  then  passed  on  by  the  Commis- 
sioner of  Patents  and  again  denied.  An  appeal  from  the  Commissioner 
was  then  taken  to  the  Supreme  Court  of  the  District  of  Columbia 
(now  Court  of  Appeals),  and  the  application  was  agdn  denied.    Then 
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this  suit  was  commenced  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York  asking  that  the  court  direct 
the  Commissioner  to  grant  the  patent,  and  that  application  has  been 
denied.  ITie  opinion  of  the  EHstrict  Judge  was  that  the  previous  de- 
cisions were  "very  obviously  right."    It  was  his  opinion  that : 

"Certainly  no  evidence  has  been  presented  to  OTercome  the  extremely  strong 
'presumptions  raised  by  the  formal  and  unanimous  action  of  so  many  competent 
tribunate." 

The  Commissioner  of  Patents  rested  his  adverse  decision  upon  the 
decision  in  Re  Groves,  200  O.  G.  856,  saying  that  the  art  cited  being  so 
old  the  difference  of  one  year  in  the  filing  dates  of  the  Schutte 
•  and  Groves  applications  was  inconsequential.  The  decision  of  the 
Court  of  AppeaJs  of  the  District  of  Columbia  was  based  on  the  same 
reasoning.    The  court  said : 

"This  alleged  invention,  expressed  In  substantially  the  same  claims,  was 
before  us  on  the  appeal  of  Groves  (In  re  Groves,  41  App.  D.  G.  316),  and  we 
then  affirmed  the  decision  of  the  Patent  Office  that  nothing  patentably  novel 
was  shown.  The  application  In  the  present  case  was  filed  about  a  year  prior 
to  that  in  the  Groves  Case,  but  this  fact  In  no  way  aiCects  the  situation.  We 
agree  with  the  Patent  Office  that  no  reason  has  been  shown  why  the  same  con- 
clusion should  not  be  reached  in  this  case  as  in  that  of  Groves.  We  there- 
fore nfflrm  the  decision." 

It  seems  that  Groves  was  a  highway  engineer  of  Ann  Arbor,  Mich., 
and  in  1909  he  laid  in  Ann  Arbor  a  pavement  of  the  exact  character 
described  in  the  Schutte  application.  Groves  had  no  knowledge  of 
Schutte  or  of  his  invention  at  the  time  this  pavement  was  laid,  or  at 
the  time  his  application  was  filed,  about  a  year  and  a  half  later.  Groves 
was  not  himself  familiar  with  the  highly  technical  subject-matter  of 
patentable  inventions,  and  like  a  great  majority  of  inexperienced  ap- 
plicants, he  believed  his  invention  to  be  a  great  deal  broader  than  it 
was,  and  his  original  specification  did  not  cast  much  light  on  the  in- 
vention. 

The  inventions  of  Schutte  and  Groves  are  identical,  in  that  the  pave- 
ments actually  constructed  by  them  are  the  same,  but  the  disclosures 
of  their  respective  applications  are  not  identical. 

Schutte  is  also  a  highway  engineer  and  a  man  of  long  experience 
with  patents.  Further,  he  is  connected  with  a  manufacturing  firm 
who  make  a  specialty  of  highway  construction  materials,  aiid  have  for 
many  years  devoted  their  resources  to  the  development  of  pavements 
and  highways.  With  these  advantages,  Schutte  in  his  specification  bet- 
ter defined  the  alleged  improvement  of  his  invention. 

The  pavement  built  by  Groves  preceded  in  point  of  time  construc- 
tion on  a  large  scale  by  Schutte,  and  consequently  the  pavement  which 
has  attracted  the  attention  of  the  highway  engineers  of  the  country 
is  the  Groves  pavement,  a  sample  of  which  is  in  evidence. 

Groves'  description  of  his  invention  showed  no  patentable  difference 
from  the  prior  art.  There  was  no  description  of  the  nature  of  the 
concrete.  He  used  the  term  as  an  alternative  for  macadam  and  thereby 
not  only  did  not  disclose  a  specific  concrete  foundation,  but  treated 
macadam  as  the  equivalent  of  concrete.  Furthermore,  there  is  no 
description  of  the  coating  as  a  distinct  surface  layer,  such  as  is  dis- 


Digitized  by 


Google 


BAKBBTT  CO.  T.  BWIN0  611 

dosed  by  Sdiutte,  accept  the  functional  statement  that  the  surfacing 
coat  will  not  flake  off  from  the  base ;  and  there  is  no  statement  that 
the  concrete  must  have  a  "clean  stone  surface."  In  fact,  it  is  obvious 
that  no  such  surface  was  regarded  as  essential,  for  it  would  be  quite 
impossible  to  give  a  macadam  road,  composed  as  it  is  of  unbound  par- 
ticles, a  surface  corresponding  even  remotely  to  a  stone  surface. 

His  description  of  the  method  of  shaping  the  surface  of  the  roadbed 
is  applicable  to  concrete  construction,  but  he  states  it  as  the  method  of 
surfacing  macadam  as  well,  while  his  description  of  the  application 
oi  tar  must  be  understood  to  mean  that  only  so  much  of  it  is  allowed  to 
remain  on  the  surface  as  is  absorbed;  the  surplus  being  swept  off 
to  the  gutters  instead  of  remaining  as  an  adhering  layer,  of  measurable 
thickness  or  depth. 

Schutte's  alleged  invention  relates  to  the  art  of  constructing  pave- 
ments from  Portland  cement,  stone,  and  sand,  commonly  known  as 
concrete.  It  consists  in  the  application  to  the  surface  of  such  a  pave- 
ment of  a  thin  layer  of  bituminous  compound  and  the  sprinkling  or 
spreading  and  embedding  of  ^sand  or;small  stone  fragments  into  this 
thin  layer  of  bituminous  compound. 

The  ordinary  granolithic  pavements  made  by  mixing  stone  and  sand 
with  hydraulic  or  similar  cement  are  said  to  produce  roadways  which 
are  too  hard  for  horses  and  too  slippery  in  wet  weather,  causing  horses 
to  injure  their  feet  and  hoofs  and  causing  them  to  fall,  and  automobiles 
to  skid.  And,  where  the  upper  layer  is  composed  of  ordinary  con- 
crete, the  roadway  is  said  to  be  not  quite  so  slippery;  but  it  wears 
out  very  rapidly. 

Schutte  proposed  to  remedy  that  condition.  His  idea  is  that  if  a 
concrete  surface  composed  of  any  proportion  of  stone,  sand,  and  Port- 
land cement,  after  having  set  hard,  is  covered  with  a  thin  layer  of, 
say,  one-eighth  to  one-quarter  of  an  inch  of  relatively  pure  bitumen 
or  similar  cement,  and  if  then  sand  or  small  stone  chips  are  thrown 
upon  the  surface  there  will  be  produced  a  very  suitable  and  desirable 
wearing  surface — a  surface  rough  enough  to  prevent  automobiles  from 
skidding,  elastic  and  resilient  enough  to  give  a  good  foothold  to  horses 
and  soft  enough  to  deaden  the  noise  produced  by  traveling  vehicles. 

He  admits  m  his  specifications  that  he  is  aware  of  the  fact  that 
bituminous  compounds  have  been  used  to  fill  the  honey  combed  por- 
tions of  bituminous  pavements,  and  also  that,  in  some  cases  in  reservoir 
construction,  a  coating  of  bituminous  compound  has  been  used  to  make 
the  structure  water  tig^t;  but  he  is  not  aware  of  roadways  construct- 
ed of  hydraulic  or  similar  concrete  treated  with  a  bituminous  compo- 
sition as  above  stated,  in  order  to  produce  a  nonslippery,  elastic  sur- 
face and  to  eliminate  the  wear  of  tne  concrete. 

He  states  that : 

"A  roadway  produced  according  to  my  invention  above  described  will  have 
the  strength  and  rigidity  of  concrete  (making  It  possible  to  lay  It  on  the 
worst  possible  soU)  and  will  have  the  good  qualities  of  a  good  bituminous 
pavement  without  its  sUpperiness  and  great  cost.  It  can  readily  be  seen  how 
the  cost  of  such  a  pavement  will  be  much  smaller  than  the  cost  of  any  known 
bituminous  pavement,  as  the  amount  of  bitumen  used  is  very  small  and  no 
plant  is  required  for  the  production  of  the  surface  mixture,  and  so  forth. 

"To  practice  my  invention,  I  lay  upon  the  subsoil  four  to  six  inches  of  con- 
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Crete  (and  In  some  cases  even  less)  produced  in  any  suitable  proportion.  I 
spread  over  this  concrete  after  the  same  bas  set  hard  (or  at  any  time  during 
the  period  of  setting)  a  layer  of  one-quarter  of  an  inch  of  suitable  relatively 
pure  bituminous  compound  or  a  mixture  of  this  composition  with  an  amount 
of  fine  sand  or  dust.  This  can  be  applied  by  any  suitable  means.  After  tlie 
application  of  the  aforesaid  bitnminoos  coating,  I  spread  over  its  surface  stone 
chips  Void  or  hot,  or  sand,  and  allow  these  chips  to  either  be  ground  in  by 
traffic  or  forced  in  by  rollers,  tamps,  or  any  other  suitable  means.  In  tills 
manner  I  produce  a  pavement  according  to  my  invention  having  the  qualities 
above  described." 

In  the  argument  in  this  court  the  plaintiffs  relied  upon  claims  2  and 
3,  which  read  as  follows: 

"2,  A  pavement  composed  of  a  relatively  thldi  layer  of  hydraulic  concrete 
which  forms  the  body  of  the  pavement,  said  layer  having  applied  directly  to 
its  upper  surface  a  relatively  thin  adhesive  cushioning  and  sealing  layer  of 
bituminous  cement  with  mineral  matter  embedded  therein. 

"3.  A  road  pavement,  comprising  a  rigid  concrete  base  having  a  dean  sttHie 
surface  and  a  distinct  surface  layer  of  substantially  pure  bitumen  of  approxi- 
mately one-eighth  to  one-quarter  of  an  inch  in  thickness  firmly  adhering  to 
said  clean  stone  surface,  and  sufficient  inert  granular  material,  to  afford  a 
foothold  for  horses,  embedded  In  thfe  exposed  face  of  said  surface  layer." 

The  invention  involved  in  this  appeal  is  a  pavement  intended  for 
vehicular  traffic  on  city  streets  and  main  traveled  roadways  generally. 
The  pavement  consists  essentially  of  two  parts,  viz.  a  base  of  con- 
crete of  such  strength  and  rigidity  as  to  be  laid  directly  on  the  soil,  and 
a  surface  layer  of  substantially  pure  bittunen  of  one-eighth  to  one- 
quarter  of  an  inch  in  thickness,  uniformly  covering  the  surface  of  the 
concrete  and  firmly  adhering  to  it  throughout.  To  insure  a  perfect 
and  uniform  adhesion  between  the  concrete  and  the  surface  layer,  the 
upper  face  of  the  concrete  must,  in  the  language  of  the  inventor  who 
personally  drafted  the  original  specification,  be  "a  clean  stone  sur- 
face." 

The  bitumen  is  applied  hot  in  liquid  form  to  the  concrete,  and, 
•after  it  has  been  evenly  spread  over  the  surface,  coarse  sand  or 
stone  chips  are  rolled  or  otherwise  forced  into  the  bitumen  while  still 
soft  enough  for  them  to  be  firmly  embedded  in  its  upper  surface; 
the  purpose  of  their  use  being  to  afford  a  suitable  foothold  for  horses 
and  sufficient  tractive  grip  for  the  wheels  of  motor  vehicles. 

In  the  argument  in  this  court,  stress  was  laid  upon  the  fact  that 
Schutte's  alleged  invention  is  a  "combination,"  not  merely  because 
its  various  factors  unite  in  the  production  of  the  unitary  result  of  an 
improved  pavement,  but  also  because  the  specific  characteristics  of 
each  of  the  elements  of  the  combination  directly  affect,  and  contrib- 
ute to  the  successful  working  of,  the  other  elements  of  the  combina- 
tion. 

And  we  are  informed  by  counsel  that  prior  to  the  invention  of 
the  applicant  a  rigid  concrete  had  never  been  successfully  used  in  pave- 
ment construction  except  as  a  foundation  betweoi  the  soil  and  the 
pavement  proper  of  brick,  asphalt,  wood,  or  other  structural  material. 
They  say  in  their  brief  that : 

"Without  Schutte's  coating  the  concrete  is  short  lived,  and  of  little  value  as 
a  roadway.    With  it,  as  shown  by  the  evtdenoe,  it  producea  a  pavement  «qaal. 
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If  not  superior  to,  the  expensfre  asphklti  paTements,  arid  for 'a  frnWlon  at 
their  cost." 

In  the  court  below,  the  plaintiffs'  am^cation  was  denied  because  of 
the  Hubbell  patent.  No.  158,415.  The  application  for  that  patent 
was  filed  on  December  19,  1874,  and  it  was  granted  on  January  5, 1875. 
Iq  bis  spccificatioi>  he  stated: 

"My  present  Invention  l8  an  Improvement  upon  the  street  pavement  for 
which  letters  patent  No.  115,475,  dated  May  30,  1871,  were  granted  to  me,  and 
th*  nature  at  this  invention  Is  a  process  wMch  oonslsts  In  satnrattng  the 
concrete  whl<Sh  forms  tbe  wtearlng  surface  Of  the  pavement  with  a  thin  body 
or  solution  of  hot  pitch  or  bitumen,  so  as  to  moro-llrmly  unite  the  particles 
of  the  concrete  and  prevent  more  effectively  the  formation  of  dust  from  the 
concussion  of  horses'  feet  and  action  of  the  wheels  of  vehicles  which  tend  to 
pulverize  and  wear  It." 

He  also  declared: 

"The  concrete  Is  composed  chiefly  of  Bosendale  or  hydraulic  cement,  and 
to  harden  it  moat  effectively  is  saturated  with  a  solution  of  lime,  though  the 
Ume,  which  is  of  itself  one  kind  of  ^ment,  may  be  omitted,  but  the  hydraulic 
cement  should  In  all  cases  be  used  to  form  the  wearing  surface.  There  are 
various  brands  of  hydraulic  cement,  and  I  do  not  confine  my  invention  to  any 
one  exclusively.  The  Bos^nd.4l6  or  other  suitable  and  economical  cement 
stwuld  be  used." 

And  his  claim  was  stated  as  follows: 

"The  Improved  process  of  inakisg  the  surfaxre  of  nay  paviement,  cooslsting  of 
combining  or  slushing  and  saturating  the  concrete  surface  with  hot  bitumen  or 
tar  by  abaoiDtlon,  alter  the  hydrauUii  concrete  ia  bad  or  set,  aubetautlally  as 
described." 

The  Hubbell  pavement  substantially  consists  of  broken  stone  laid 
upon  gravel  or  earth  for  a  foundation,,  and  bound  together  by  cement 
and  «oal  ashes  or  sand  between  the  interstices  of  the  stone,  binding 
them  together  and  forming  a  wearing  surface  immediately  above  the 
surface  of  the  broken  stone. 

In  the  Hubbell  patent,  we  are  told  the  cement  used  was  Rosendale 
cement  which  in  1874  counsel  say  was  the  only  cenjtiSDt  obtainable, in 
the  United  States  for  road  making,  and  that  that  was  an  entirely 
different  thing  from  Portland  cement  The  claims  make  no  mention 
of  Portland  cement,  although  the  specification  declares  that  the  inven- 
tion relates  to  pavements  constructed  from  Portland  cement,  stone, 
and  sand.  The  plaintiff  called  as  an  expert  a  graduate  from  the  School 
of  Mines  at  Columbia  University,  who  had  had  experience  as  a  con- 
sulting engineer  on  cement  and  concrete  work,  and  who  for  a  num- 
ber of  years  had  been  inspector  of  asphalt  and  cement  work  for  the 
District  of  Columbia.  He  testified  that  the  first  commercial  pavements 
of  Portland  cement  were  laid  about  1906,  and  that  the  first  Portland 
cement  factory  was  built  in  this  country  at  Copley,  Pa.,  in  1875.  He 
also  pointed  out  the  difference  between  Portland  cement  and  Rosen- 
dale  cement,  declaring  them  to  be  totally  different,  although  he  admit- 
ted that  both  are  hydraulic  cements.    He  testified  that : 

"When  Portland  cement  sets  In  water,  it  sets  to  a  hard  stoneUke  material, 
while  the  natural  or  Rosendale  cement,  such  as  was  used  In  Hubbell's  time, 
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are  set  to  (]i«Ik11k»  mat^al,  and  th^- harden  very  slowly.  They  could  not 
have  been  used  for  paving  surfaces,  nor  could  a  bituminous  coating  adhere  to 
them  on  account  of  their  dialklness." 

Portland  cement  was  made  50  years  before  Hnbbell,  and,  while  it 
was  expensive,  it  was  not  unknown  in  this  country  at  the  time  Hubbell 
made  his  application. 

And,  while  Hubbell  refers  to  Rosendale  cement,  he  did  not  confine 
himself  to  that,  but  declared: 

"There  are  various  brands  of  hydraulic  cement,  and  I  do  not  ccmflne  my 
Invention  to  any  one  excluslvdy.  The  Bosendale  or  other  suitable  and  econom- 
ical cement  should  be  used'.' 

This  certainly  is  broad  enough  to  include  Portland  cement  which 
is  a  hydraulic  cement.  They  both  operate  in  exactly  the  same  way. 
It  was  well  said  by  the  District  Judge  that: 

"If  an  earlier  patent  set  forth  as  an  Ingredient  In  his  patented  compound 
sugar,  and  a  later  patentee  suggested  granulated  sugar,  for  a  similar  com- 
pound designed  for  the  same  purpose.  It  would  be  Impossible  to  discover  In- 
vention in  the  light  of  the  known  art.  I  think  the  analogy  applicable  to  this 
case." 

When  Hubbell's  cement  has  "well  set,"  he  declares : 

"I  slush  Its  surface  with  thin  hot  bitumen  or  pitch,  and  dust  the  surface 
of  bitumen  over  Mrlth  dry  cement,  and  roll  aad  sweep  It  on  the  surface  to 
adhere  to  the  bltimien,  and  thus  more  eftectively  hold  the  particles  of  cement 
together  and  i«eTent  them  as  far  as  practicable  from  forming  dust" 

When  Schutte's  concrete  has  "set  hard,"  he  spreads  upon  it — 
"a  layer  of  one-quarter  of  an  inch  of  suitable  relatively  pure  bituminous 
ccmipositlon,  or  a  mixture  of  this  composition  with  an  amount  of  fine  sand 
or  dust.  After  the  application  of  the  aforesaid  bituminous  coating,  I  spread 
over  its  surface  stone  chips  or  sand  and  allow  these  chips  to  either  be  ground 
in  by  traffic  or  forced  In  by  rollers,  tamps,  or  any  other  suitable  means.  In 
this  manner  I  produce  a  pavement  according  to  my  Invention." 

This  court  is  of  the  opinion  that  Hubbell  anticipated  Schutte,  and 
that  the  bill  was  properly  dismissed. 
Decree  affirmed. 
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MHiLBE  RUBBER  CO.  ▼.  BEaEIREND  et  aL 

(Clrcalt  Court  of  Ajweals,  Second  Gircnlt.    February  28,  1917.) 

No.  151. 

L  PAXKzns  «s>S28 — Invkktion— Dbsign  hob  Tot  Bai-looiTi 

The  Brucker  design  patent,  Na  48,160,  for  a  desiga  tor  a  toy  balloon 
haTlng  the  shape  and  appearance  of  a  watermelon,  ftelf  void  fOr  lade  of 
InventloD. 

2.  Patkntb  *=»288— iNraiwoEMisirr — Joiitseb  or  CAtrsEs  of  Actios. 

Under  equity  role  26  (201  Fed.  v,  118  O.  C.  A.  t),  which  permits  a  com- 
plainant to  Join  in  one'  bill  as  many  equitable  causes  of  action  as  be  may 
have  against  the  defendant,  a  cause  of  action  for  InA-lngement  of  a.  pat- 
ent and  one  for  unfair  competition  may  be  Joined,  where  the  necessary 
diversity  of  dtiaensbip  exists. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  {  445.] 

3.  Tbadk-Mabks  and  TaAox-NAioa  <S=>70<1) — "UNrAia  Competition" — Sih- 

ILARTTT  or  Goods. 

The  essence  of  "unfair  competition"  la  fraud,  which  is  a  question  of 
fiBct,  and  it  is  auffldent  to  make  out  a  case  to  show  that  the  natural  and 
probable  result  of  defendant's  conduct  is  to  deceive  ordinary  purchasers, 
buying  under  ordinary  conditions,  into  taking  his  goods  as  those  of  com- 
plainant ;  but,  while  similarity  is  evidence  from  which  an  intention  to  de- 
ceive may  be  Inferred,  similarity  alone  is  not  conclusive  as  a  matter  of 
law. 

[Ed.  Notei— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  181. 

For  oGber  definitions,  see  Wotds  aod  niraaes,  First  and  Second  Series, 
Unfair  Competition.] 

4.  Tbadk-Miajbxs  and  TBAi«-9(Aias8  «=>93(3) — Unfaxb  Competition. 

Both  complainant  and  defendant  made  and  sold  toy  balloons^  which, 
when  Inflated,  resembled  a  watermelon  in  shape  and  coloring;  complain- 
ant being  first  in  the  field.  Defendant  sold  only  to  Jobbers  and  whole- 
sale dealers.  Held,  that  defendant  was  not  chargeable  with  unfair  com- 
petition, because  of  the  shape  or  oHorlng  of  its  balloons,  those  of  both 
parties  being  cojdes  of  another  object  in  that  respect,  uix  because,  with- 
out defendant's  knowledge,  street  venders  in  some  cases  exhibited  one 
of  coiiq»laliiant*8  balloons,  but  delivered  to  their  customers  those  made 
by  defendant. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 

Dig.  f  loe.] 

&.  PAncNTS  «s>328— Invention — Tot  Balloon. 

The  Brucker  patent.  No.  1,1M,9S2,  for  a  toy  balloon,  dlstiloses  improve- 
ments In  the  valve  mechanism,  but  snob  as  required  only  mechanical 
skill  to  devise,  and  Is  void  for  lack  of  invention. 
8.  Patents  €=»165 — Constbuction — Refebence  to  Specification. 

The  claim  In  a  patent  is  the  measure  of  the  invention ;  but  the  claims 
are  to  be  construed  in  tlie  light  of  the  E^ecification,  which  may  limit  but 
cannot  expand   them. 
[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent.  Dig.  {  241.] 

Appeal  from  die  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Miller  Rubber  Company  against  Albert  Behr- 
end  and  Joseph  Rothschild,  doing  business  as  Bebrend  &  Rothschild. 
Decree  for  defendants,  and  complainant  a{^als.    Afiinned. 

4s»For  Atber  cases  Me  unl*  topic  A  KBT'-NtlUBBR  In  mil  Kar-Nurabered  DIsbbU  &  Indezw 
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The  plaintiff  is  a  corporation  organized  under  the  laws  of  the  state  of 
Ohio.  The  defendants  are  citizens  of  the  state  of  New  T()rk  and  reside  in 
the  city  of  New  York.  The  defendants  are  charged  with  the  infringement  of 
letters  pateat  No.  1,136,&32,  issued  on  April  27, 1915,  and  of  letters  patent  N& 
48,150,  granted  on  November  16,  1915,  both  of  which  were  Issued  to  the 
plaintiff  as  assignee  of  Ferdinand  F.  Brucker.  The  first  relates  to  a  me- 
chanical patent.  The  second  relates  to  a  design  patent.  Defendants  are 
ulso  charged  with  unfair  competitltKi  in  tnde.  Defendants  deny  the  validity 
of  both  patents  and  rely  on  the  prior  art.  It  is  also  alleged'  that  the  design 
patent  is  void,  hi  that  tb&  cinXax  corersa  -device  not  pcovlded  for  in  the  statutes 
of  the  United  States  as  constituting  proper  subject-matter  of  a  patoit  for  an 
ornamental  design.    The  District  Judge  dlsmlseed  the  blU. 

Otto  Munk,  of  New  York  City  (Wfllianj  F.  Hall,  of  Washington. 
D.  C,  of  counsel),  for  appellant. 

FhiUp  C.  Peck,  of  New  York  City,  for  appellees. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  plaintiff  is  a  manufacturer  of  toy 
balloons,  its  sales  amounting  to  about  $150,000  a  year.  It  appears 
that  there  are  many  toy  balloon  manufacturers  throughout  the  country, 
and  that  the  aggregate  sale  of  such  balloons  runs  into  a  substantial 
sum  of  money. 

The  balloons  of  the  patent  in  stiit  are  known  as  "watermelon  bal- 
loons," because  of  the  striped  markings  which  bear  a  resemblance  to 
the  markings  on  watermelons,  and  because  of  their  resemblance  to 
watermelons  ks  respects  their  shape.  The  balloon  of  the  defendants  is 
in  shape  claimed  by  them  to  represent  a  football,  but  it  has  dark  blue 
stripings,  which  resemble  the  watermelon  stripings  used  by  the  plaintiff 
on  its  balloons.  The  number  of  the  balloons  the  defendants  sold 
amounted  to  100,000  or  more  a  year. 

The  defendants  have  introduced  in  evidence  12  patents,  granted  prior 
to  the  patents  in  suit,  to  show  that  the  alleged  inventions  of  the  patents 
in  suit  had  been  known  in  this  country  before 'th«  plaintiff's  supposed 
invention  or  discovery.  The  toy  balloon  art,  as  shown  by  the  record, 
dates  back  to  the  year  1896. 

[  1  ]  In  his  specification  for  the  design  patent,  Brucker  claims  to  have 
invented  "a  new,  original,  and  ornamental  design"  for  toy  balloons; 
reference  being  had  to  the  accompanying  drawing.  The  drawing  has 
the  shape  of  a  watermelon,  and  the  general  ap^warance  of  the  striping 
to  be  found  in  watermelons.  This  court  decided  in  Steffens  v.  Steiner, 
232  Fed.  862,  147  C.  C.  A.  56,  that: 

"To  sustain  a  design  patent,  the  design  must  involve  sometblns  more  than 
mere  mechanical  skill.    There  must  be  Invention."' 

See,  also,  Strause  v.  William  M.  Crane  Co.,  235  Fed.  126. 

And  in  Denton  v.  Fulda,  225  Fed.  537,  140  C.  C.  A.  521,  tfie  court 
declared  that  there  is  nothing  novel  in  a  design  which  copies  something 
well  known  in  life.  The  design  in  that  case  was  of  4  butterfly.  In 
this  it  is  of  a  watermelon.  The  one  is  as  lacking  in  novelty  as  the  oth- 
er. There  can  be  no  pretense  that  making  a  balloon,  or  any  other  ob- 
ject, to  look  like  a  watermelon,  involves  invention.  If  We  were  to  hold 
that  it  does,  we  should  be  compelled  to  include  tlte  whole  catalogue  of 
,En.iits  and  v^etables,  and  sustain  a  design  for  balloons  made  to 
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resemble  a  cucumber,  a  pumpkin,  a  cabbage,  or  a  potato.  To  discrimi- 
nate in  favor  of  one  against  the  other  would  be  an  arbitrary  act  The 
design  patent,  No.  48,150,  is  void  for  want  of  invention. 

This  brings  us  in  the  same  connection  to  consider  the  charge  of  un- 
fair competition.  In  George  Frost  Co.  v.  Kora  Co.  (C.  C.)  136  Fed. 
487,  489  (1904),  Judge  Coxe,  sitting  in  the  Qrcuit  Court  for  the 
Southern  District  of  New  York,  held  that  defendant  in  an  infringement 
suit  could  not  have  affirmative  relief  therein  for  unfair  competition  on 
the  ground  that  it  constituted  a  separate  and  distinct  cause  of  action. 
This  decision  was  affirmed  without  opinion  by  this  court  in  140  Fed. 
987,  71  C.  C.  A.  19.  And  this  court  in  New  Departure  Mfg.  Co.  v. 
Sai^t&  Co.,  127  Fed;  152,  62  C.  C..A.  266  (1903),  had  declared, 
spealdng  through  Judge  Lacombe,  that : 

"Of  course,  In  this  salt  for  infringement  of  a  patent,  we  cannot  inquire  into 
the  apparently  unfair  denrices  in  the  way  of  get  np,  ornamentation,  etc.,  by 
which  It  Is  suggested  that  defendants  are  seeking  to  deceive  tbe  public  into  a 
belief  that  ttielr  bells  are  those  of  the  complainant." 

Counsel  for  defendants  in  their  brief  call  attention  to  the  above  de- 
cision, and  say  that  the  charges  of  unfair  trade  cannot  be  considered, 
and  that  the  plaintiff  must  stand  or  fall  upon  the  validity  of  his  pat- 
ent. We  do  not  doubt  the  correctness  of  the  above  decision.  But  the 
bill  which  unites  these  two  causes  of  action  was  not  objected  to  on  that 
ground  in  the  lower  court.  The  Supreme  Court  of  the  United  States 
has  held  in  several  cases  that  the  objection  that  a  bill  is  multifarious 
cannot  be  taken  by  a  party  in  the  appellate  court.  Oliver  v.  Piatt,  3 
How.  333,  11  L.  Ed.  622  (1845) ;  Barney  v.  Latham,  103  U.  S.  205,  26 
L.  Ed.  514  (1880).  It  was  also  declared  in  those  cases  that  the  court 
might  take  the  objection,  but  that  it  would  not  do  so  unless  it  deemed 
such  a  course  necessary  or  proper  to  assist  in  the  due  administration 
of  justice.  In  the  case  now  before  us  it  may  assist  in  the  administration 
of  justice  as  between  these  parties  if  we  pass  on  the  question  of  unfair 
competition  which  is  raised  by  the  pleadings  and  decided  by  the  court 
below.  » 

[2]  There  is  however  another  and  conclusive  reason  why  this  court 
should  consider  the  question.  This  suit  was  commenced  after  the 
promulgation  of  the  new  rules  in  equity.  Under  rule  26  (201  Fed.  v, 
118  C.  C.  A.  v),  it  is  provided  that  the  plaintiff  may  join  in  one  bill  as 
many  causes  of  action,  cognizable  in  equity,  as  he  may  have  against  the 
defendant.  That  rule  requires  that,  if  there  be  more  than  one  defend- 
ant, the  liability  must  be  one  asserted  against  all  of  the  material 
defendants,  or  sufficient  grounds  must  appear  for  uniting  the  causes 
of  action  in  order  to  promote  the  convenient  administration  of  justice. 
Under  this  rule,  provided  the  diversity  of  citizenship  exists,  and  it 
does  exist  in  this  case,  we  see  no  reason  why  the  plaintiff  was  not  en- 
titled to  join  in  one  bill  its  cause  of  action  on  the  patent  and  its  cause 
of  action  for  unfair  competition. 

To  establish  the  alleged  unfair  competition,  evidence  was  introduced 
of  sales  made  by  street  fakirs  in  the  city  of  New  York.  The  fakirs 
exhibited  the  balloon  of  the  plaintiff,  and  when  the  sale  was  made 
they  gave  a  small  balloon  in  an  envelope,  which  turned  out  to  be  the 
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balloon  of  the  defendant  The  isolated  instances  of  the  transactions 
with  the  street  vendors  was  not  in  any  manner  brought  home  to  the  de- 
fendants. They  sell  only  to  wholesalers  and  jobbing  houses,  and  are 
not  to  be  held  responsible  for  unscrupulous  methods  adopted  by  itiner- 
ant vendors  to  attract  attention  and  sell  their  goods  to  the  passing  pub- 
lic, without  a  semblance  of  proof  of  knowledge  of  their  practices 
brought  to  the  attention  of  defendants.  This  testimony  is  of  too  flim- 
sy a  character  to  suf^rt  a  charge  against  the  defendants  of  unfair 
competition.  The  gravamen  of  any  unfair  trade  charge  is  fraud,  and 
this  testimony  does  not  connect  the  defendants  in  any  way  with  the 
vendors  on  the  street. 

[3]  Unfair  competition  is  a  question  of  fact.  Howe  Scale  Co.  v. 
Wyckoff,  198  U.  S.  118,  25  Sup.  Ct.  609,  49  L.  Ed.  972.  To  make  out 
a  case  it  is  sufEcient  to  show  that  the  natural  and  probable  result  of  de- 
fendant's conduct  will  be  to  lead  the  public  to  purchase  his  goods  in 
the  belief  that  they  are  the  goods  of  the  plaintiff.  If  the  conduct  would 
deceive  the  ordinary  buyer,  making  his  purchases  under  the  ordinary 
conditions,  it  is  unfair  competition.  And  the  law  is  that  a  wrongful 
imitation  for  a  fraudulent  purpose  will  be  enjoined.  International  Sil- 
ver Co.  v.  Rodgers  Bros.  Cutlery  Co.  (C.  C.)  136  Fed.  1019;  O'Grady 
v.  McDonald,  72  N.  J.  Eq.  805,  66  Atl.  175 ;  Keasbey  v.  Brooklyn 
Chemical  Works,  142  N.  Y.  467,  37  N.  E.  476,  40  Am.  St.  Rep.  623. 
In  38  Cyc.  787,  the  law  is  correctly  stated  as  follows: 

"Mere  similarity  Is  not,  as  a  matter  of  law,  condiudye  evidence  of  an  In- 
tention to  decelT&  Bat  such  intent  may  be  Inferred,  as  a  matter  of  fact,  from 
similarity.  Form,  color,  and  general  appearance  may  be  considered.  The 
greater  tbe  number  of  points  of  similarity,  the  stronger  la  the  Inference  of  an 
intentional  Imitation  with  Intent  to  deceive." 

[4]  The  defendant's  balloons  are  substantially  the  plaintiff's  in  ap- 
pearance, design  and  purpose.  That  the  plaintiff  cannot  complain  of 
the  shape  of  the  balloons  of  defendant  cannot  seriously  be  questioned. 
But  whether  the  defendant  should  be  permitted  to  stripe  its  balloons 
in  a  manner  which  is  an  obvious  imitation  of  the  plaintiff's,  and  which 
has  no  relation  to  the  working  or  excellence  of  the  balloon,  is  a  differ- 
ent question,  and  not  so  easily  answered.  We  think,  however,  that,  as 
no  one  is  entitled  to  a  monopoly  of  a  toy  balloon  made  in  imitation  of 
a  watermelon,  the  fact  that  one  was  the  first  to  make  and  sell  such  a 
balloon  as  a  novelty  does  not  render  its  manufacture  and  sale  by  anoth- 
er unfair  competition,  where  there  is  no  attempt  to  deceive  purchasers 
as  to  origin  of  manufacture  by  imitation  of  dress,  mark,  or  label,  but 
the  likeness  is  in  the  article  itself,  because  both  are  copies  of  another 
article.  That  was  the  rule  laid  down  by  the  Circuit  Court  of  Appeals 
in  the  Third  Circuit  in  an  opinion  which  reviews  the  prior  cases,  and 
in  which  the  article  involved  was  a  desk  telephone.  Rice  &  Co.  v.  Red- 
lich  Co.,  202  Fed.  155, 122  C.  C.  A.  442  44  L.  R.  A.  (N.  S.)  1057.  See. 
also,  Steiff  v.  Bing  (D.  C.)  215  Fed.  204,  208.  It  appears  to  us  that  the 
principle  announced  by  that  court  is  sound,  and  that  it  governs  this  case 
in  the  matter  now  under  consideration.  The  likeness  complained  of 
here  is  the  likeness  in  the  watermelon  itself — in  the  stripes  of  the  wa- 
termelon. There  is  no  evidence,  therefore,  to  support  the  charge  of  un- 
fair competition  in  trade. 
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•  [5]  The  questioo  asto  the  validity  of  the  mechanical  patent  retnains 
to  be  considered.  The  alleged  invention  is  stated  in  the  specification 
to  relate  to  a  toy  balloon  "which  is  inflated  by  blowing  air  through 
a  mouthpiece  and  can  be  deflated  at  will  by  allowii^  the  air  to  escape 
from  the  same."  The  specification  declares  that  the  principle  object 
of  the  invention  consists  in  ^plying  to  a  balloon  of  the  t)rpe  described 
an  improved  form  of  valve  mechanism  for  maintaining  tiie  air  within 
the  balloon  when  the  latter  is  in  its  inflated  condition,  and  also  for 
controlling  the  escape  of  the  air  as  the  balloon  is  deflated,  and  that  a 
further  object  consists  in  providing  a  detachable  thimble-shaped  cup 
or  shell,  adapted  to  be  inserted  and  retained  in  the  mouthpiece  of  the 
balloon,  and  having  at  its  inner  end  a  small  check  valve. 
The  claims  are  two.  Claim  1  reads  as  follows: 
"A  toy  balloon  having  a  tubnlar  neck  or  mouthpiece  integral  therewith,  a 
conical  cnp-shai)ed  mamber  adapted  to  be  inserted  and  retained  in  said  neck, 
a  aelf-doBiiig  valve  formed  in  the  inner  end  of  said  member,  substantlaUy  as 
described." 

Claim  2  reads  as  follows: 

"A  toy  balloon  having  a  tabular  neck  or  monthplece,  a  cnp-diaped  member 
having  inwardly  tapering  walls,  said  member  being  Insertable  In  said  neck- 
piece, a  self-closing  valve  at  the  inner  closed  end  of  said  member,  and  a  rein- 
forcing ring  surrounding  the  oat»r  end  of  said  neck  or  mouthpiece,  substan- 
tially as  described." 

It  may  serve  a  good  purpose  to  state  these  elements  separately  as 
follows : 

Claim  1. 

(1)  A  tubular  neck  or  mouthpiece  integral  therewith. 

(2)  A  conical  cup-shaped  member  adapted  to  be  inserted  and  re- 
tained in  said  neck. 

(3)  A  self-closing  valve  formed  in  the  iimer  end  of  said  member. 

Claim  2. 
A  tubular  neck  or  mouthpiece. 

A  cup-shaped  member  having  inwardly  tapering  walls,  said 
member  being  insertable  in  said  neckpiece. 

A  self-closing  valve  at  the  inner  closed  end  of  said  member. 
A  reinforcing  ring  surrounding  the  outer  end  of  said  neck  or 
mouthpiece. 

In  passing  on  this  patent  the  District  Judge  expressed  himself  as 
follows: 

"I  am  Inclined  to  think  that  the  Oregory  patent  anticipated  the  patent  in 
suit,  but,  whether  it  does  or  not,  it  is  quite  certain  that,  in  the  state  of  the 
art  shown  by  the  prior  use  and  all  the  prior  paper  patents,  what  Brucker  did 
did  not  amount  to  invention.  It  seems  to  me  that  he  made  what  may  be  call- 
ed an  Iniprovement  o£  a  character  which  does  not  topple  over  into  the  field 
of  invention." 

It  is  undoubtedly  true  that  the  most  important  patent  of  the  prior 
art  is  the  Gregory  patent,  No.  1,008,641,  which  was  issued  to  Thomas 
M.  Gregory  on  November  14,  1911.    The  Gregory  patent  has: 

(1)  A  tubular  neck  or  mouthpiece  integ^ral  with  the  hollow  body. 

(2)  A  conical  cup-shaped  member. 

(3)  A  self-closing  or  "self-sealing"  valve  on  the  inner  end. 
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And  a  comparison  of  the  specifications  of  the  patent  in  suit  and 
the  Gregory  patent  shows  how  closely  Brucker  followed  Gregory: 


Tbe  Patent  in  Suit 

"The  balloon  comprises  a  hollow 
body  B  of  thin  rubber  of  pure  quality 
aiid  extreme  elasticity,  which  will  pei^ 
mit  of  Ita  being  Inflated  and  being  ex- 
I>uuded  to  many  tinfes  Its  normal 
size." 

"It  Is  "provided  with  a  tubular  neck 
or  mouthpiece  O  extending  from  one 
end.  The  outer  end  of  the  neckpiece 
C  of  the  balloon  la  provided  with  a 
reinforcing  ring  c' " 

"The  valve  mechanism  which  la 
adapted  to  be  inserted  in  the  neck- 
piece C  comprises  a  cup-ahaped  mem- 
ber 1,  open  at  its  outer  end  and  hav- 
ing a  small  valve  port  S  at  Ita  inner 
end  adapted  to  be  dosed  by  a  small 
check  valve  3.  •  •  •  The  walla  of 
the  cup-shaped  member  1  taper  in- 
wardly toward  the  inner  end  of  tbe 
neck  0." 


"This  form  of  valve  mechanism 
tends  to  keep  the  walls  of  the  mouth- 
piece 0  always  in  a  distended  oondi- 
Uon." 


"lAe  cnp-ahaped  member  i  Is  in- 
serted in  tbe  mouth-piece  of  the  bal- 
loon and  cemented  therein." 


"The  valve,  after  the  balloon  has 
once  been  inflated,  Is  held  oloeed  by 
the  pressure  of  the  air  within,  and  In 
order  to  deflate  the  balloon  it  is  only 
necessary  to  si^ueeze  the  neck  o  near 
Its  inner  end." 


Ttie  Oregoiy  Patent. 

"Tbe  balloon  comprises  a  hollow 
body  A  made  of  thin  rubber  of  pure 
Quality  and  extreme  elasticity  which 
will  permit  the  body  to  be  Inflated 
and  expanded  to  many  times  its  nor- 
mal diameter. 

"I  provide  body  A  with  a  relatively 
short  tnbnlar  niptde  2  having  an  an- 
nular bead  S  at  ttie  mouth  tliereof — 
both  nipple  and  bead  being  of  rubber 
and  formed  integral  with  tbe  waQ  4 
of  the  balloon." 

"I  add  a  valve  member  5  which  is 
self-sealing  in  effect,  and  also  particu- 
larly construct  this  valve  member  to 
co-operate  with  nipple  2  to  permit 
radial  expansion  and  longitudinal 
shortening  thereof  during  inflation. 
Thus  valve  member  5  comprises  a  flat 
tube  of  rubber  wherein  the  flat  sides 
are  permanently  In  contact,  except 
when  forcibly  separated  by  Inserting 
an  instrument  of  any  kind  therein, 
such  as  a  toothpick  or  match,  or  when 
expanded  into  more  or  less  circular 
form  by  attachment  to  a  supporting 
wall  such  as  a  mouthpiece  or  nipple 
2  as  in  this  case.  That  Is  to  say, 
member  5  Is  expanded  and  kept  <qien 
at  one  end  by  making  a  fixed  or  ho- 
mogeneous union  with  round  nipple 
2,  bead  3  being  quite  stltt  enough  to 
retain  &  round  shape,  whereas  the 
outer  end  of  said  tube  is  projected  in- 
to the  interior  of  hollow  body  A  and 
remnlus  flat  Furthermore,  member  5 
is  thicker  than  body  A  and  of  a  dif- 
ferent grade  of  rubber,  and  an  air- 
tight union  is  ^ected  between  tbe 
parts  by  steps  Involving  the  use  of 
cement  acid  or  other  means." 

"When  the  balloon  Is  inflated  more 
or  less,  valve  member  5  la  sealed  or 
held  shut  by  the  compressed  air  with- 
in tbe  t>alloon  said  air  pressing  the 
flat  sides  of  the  tube  together.   •   •    • 

"As  a  toy  this  balloon  has  decided 
advantages  over  other  known  bal- 
loons on  the  market  being  inflatable 
and  deflatable  at  tbe  will  of  the  oper- 
ator and  having  Inherent  features  to 
mfeguard  undue  inflation  and  burst- 
ing. Moreover,  the  self-sealing  valve 
will  retain  the  balloon  at  any  expand- 
ed diameter  within  the  limits  of  safe- 
ty as  herein  provided  for." 
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But  the  "self-seaKng  valve"  of  the  Gregory  patent  is  not  the  "im- 
proved form  of  valve  mechanism  of  the  patent  in  suit."  The  testi- 
mony shows  that  in  order  to  deflate  the  balloon  of  the  Gregory  patent 
it  was  necessary  to  insert  an  instrument  of  some  sort,  such  as  a  pencil 
or  the  like,  into  the  tubular  nipple  or  mouthpiece  of  tfie  balloon.  And 
the  Gregory  specifications  are  silent  on  the  subject  of  the  deflation 
of  the  balloon.    The  specifications  allege  that : 

"Two  novel  features  enter  into  the  Invention,  comprising,  first,  the  Infla- 
tion of  lie  balloon  and  withdrawal  and  sboitening  of  the  mouthpiece  when 
sufficient  or  maximum  inflation  is  attained;  and,  second,  the  aelf-sealing  of 
the  balloon  during  and  after  inflatloB.'* 

The  objects  of  the  patent  in  suit  are  defined  as  follows: 
"The  principal  object  of  the  invention  consists  in  applying  to  a  balloon  of 
this  type  an  Improved  form  of  valve  mechanism  for  maintaining  the  air  with- 
in the  balloon  when  the  latter  is  In  its  inflated  condition  and  also  for  con- 
trolling the  escape  of  the  air  as  the  balloon  is  deflated.  A.  further  object  con- 
Wsts  In  providing  a  detachable  thlmble-shajied  cup  or  lAiell  adapted  to  be  in- 
serted and  retained  In  the  mouthpiece  of  the  ballooa  and  having  at  its  inner 
end  a  small  check  valve." 

Again  the  specification  states : 

"In  both  forma  of  the  invention  the  valve,  after  the  balloon  has  once  been 
Inflated,  Is  held  closed  by  the  pressure  of  the  air  within,  and  in  order  to  de- 
flate the  balloon  it  is  only  necessary  to  squeeee  the  neck  e  near  its  inner  end, 
so  as  to  slightly  dislodge  either  the  valve  S  or  4  M  the  case  may  be.  This 
form  of  valve  mechanism  tends  to  keep  the  walls  of  the  mouthpiece  c  always 
In  a  distended  condition." 

The  testimony  is — ^notwithstanding  the  silence  of  the  Gregory  specifi- 
cations— that  originally  it  was  claimed  for  the  Gregory  ballocms  that 
they  could  be  deflated  by  squeezing ;  "but,  when  it  was  tried  out,  they 
found  that  it  did  not  work  properly,  and  now  they  explain  how  to  use 
it  by  the  use  of  an  instrument  to  do  that."  This  testimony  comes  from 
a  witness  who  is  connected  with  Ihe  business  of  the  defendant  and  who 
was  called  by  the  plaintiff.  Gregory  originally  thought  his  structure 
could  be  deflated  by  squeezing,  but  later  found  that  this  could  not  be 
done.    He  had  failed  to  solve  that  problem.     The  plaintiff  solved  it. 

We  therefore  think  that  the  court  erred  in  holding  that  Gregory 
anticipated  the  patent  in  suit.  It  is  true  that  neither  Gregory  nor 
Brucker  included  this  function  in  express  terms  in  their  claims. 

[8]  It  is  also  true  that  the  claims  fix  the  extent  of  the  protection 
furnished  by  a  patent.  The  claim  in  the  patent  is  the  measure  of  the 
inventiqn.  National  Enameling  &  Stamping  Co.  v.  New  England 
Enameling  Co.,  151  Fed.  19,  80  C.  C.  A.  485.  The  specification,  how- 
ever, may  be  referred  to  in  construing  the  patent,  and  it  is  well  under- 
stood that  the  claims  are  to  be  construed  in  the  light  of  the  specifica- 
tion ;  while  the  specification  is  never  available  for  the  purpose  of  ex- 
panding a  claim,  although  it  may  be  referred  to  for  ihe  purpose  of 
limiting  it.  We  so  held  in  Fowler  &  Wolfe  Mfg.  Co.  v.  McCrum- 
Howell  Co.,  215  Fed.  905,  909,  132  C.  C.  A.  143.  'fliis  principle  should 
be  applied  to  the  claims  of  the  patent  in  suit. 

In  claim  1  the  patentee  claims  a  self-closing  valve  "substantially  as 
described,"  and  in  claim  2  he  claims  a  self-closing  valve  "substantially 
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as  described."    Then  in  the  specification  he  describes  tfie  valve  as 
follows : 

"To  allow  the  air  to  oome  oat  when  wished,  the  neck  of  the  balloon  at  i. 
Just  above  the  end  of  tube  B,  1b  squeezed  with  the  valve  Inside  between  the 
thumb  and  finger,  and  that  end  of  the  ralve  which  is  closed  will  be  made  to 
open  and  allow  the  air  to  be  forced  ont  by  the  contractile  force  of  the  rubber 
balloon." 

In  Figure  1  as  described  we  have  a  stiff,  rigid,  celluloid  or  papier- 
mache  neck  inserted  in  the  rubber  orifice  of  the  ballocm.  This  termi- 
nates in  3,  which  is  shown  at  large  in  Figure  5.  This  end  of  the  in- 
flating apparatus  as  shown  in  Figure  5  is  all  of  rubber.  The  essential 
facts  about  this  mechanism  are  that  3  of  Figure  5  is  a  gate  or  flap 
valve,  and  that  both  this  gate  and  its  immediately  surrounding  parts  are 
of  rubber  and  therefore  compressible. 

The  modification  shown  in  Figure  4  is  what  the  patentee  calls  a  tack 
valve.  It  can  be  seen  that  this  apparatus  has  a  certain  amount  of 
play  between  the  stopper,  shown  as  a  crossbar  inside  the  tube  1,  and 
the  mushroom  like  extension  numbered  4.  The  air  being  blown  through 
at  4  compresses  the  stopper  against  the  conical  interior  of  the  tube ; 
pressure  on  4  lets  air  escape  around  the  edges,  while  pressure  on  the 
other  model  opens  partially  the  gate  3. 

But,  even  if  the  self-closing  valve  of  the  claims  be  read  in  the  light 
of  the  description  in  the  speafication,  we  do  not  think  the  patent  can 
be  sustained.  What  the  patentee  did,  in  view  of  the  prior  use  and  all 
the  prior  patents,  did  not  amotmt  to  invention.  Nothing  but  mechan- 
ical skill  was  needed  to  makt  the  simple  changes  the  patentee  made 
over  the  prior  art. 

Decree  affirmed. 
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SOHRADE  y,  CAMILLUS  0XJTLB5BT  CX).  et  aL 
(Distrlct  Ciourt,  N.  D.  tfew  Tork.    May  29,  1917.) 

1.  Patbnts  «s3271,  810(1) — iNniNOKicERT— Acnovrs— Pleadino. 

The  pleadings  In  an  action,  whether  In  equity  or  at  law,  should  be  so 
plain,  spedflc,  definite,  and  certain  that  the  court  may  know,  on  Inspec- 
tion thereof,  whether  the  suit  is  for  infringement  of  letters  patent  or 
merely  for  daioages  for  the  breach  of  a  contract  relating  to  such  patent 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  U  414-418,  507- 
S14,  S19.] 

2.  Pleading  €=354 — ^Rsfebxnce  fsou  Onk  Causk  of  Action  to  Amothxb. 

While  the  allegations  of  one  cause  of  action  may  be  made  a  part  of 
other  causes  of  acti<Hi  without  repeating  them,  they  must  be  specifically 
referred  to  and  stated  to  be  made  a  part  of  sncb  causes  of  action,  as 
though  fully  set  out  therein. 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Gent  Dig.  f  118.] 

8.  Patents  «=s>191 — Sjohts  ot  Patentees. 

A  patent  gives  to  the  patentee  and  his  assignees  the  exdnslTe  right  to 
make,  use,  and  vend  the  patented  article  or  thing. 
[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  f  268.1 

4.  Patents  «s»266 — Infbinoemxnt— Bitbot  of  License. 

A  licensee  has  the  right  to  do  the  spedflc  thing  his  license  says  be  may 
do  by  way  of  mtiking,  using,  and  vending,  and  the  licensee  may  infringe 
the  patent  if  be  goes  beyond  the  granted  privilege. 

6.  Patents  «=s310(1) — Infkinoement  of  Licensee — ^Plkadino. 

In  a  patentee's  suit  against  a  licensee  with  limited  rights  for  Infringe- 
ment it  Is  proper  to  allege  the  patent,  the  license,  the  extent  and  limita- 
tions of  the  license,  and  the  doing  of  acts  constituting  Infringement  not 
warranted  or  authorized  by  the  license,  and  that  by  doing  such,  acts  the 
patent  Is  infringed ;  but  it  should  be  made  clear  that  Infringement  of  the 
patent  and  of  the  patentee's  rights  thereunder  are  claimed  and  relied  on. 
[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  iS  507-614,  519.] 

<L  Patents  4=>310(1>— Infbinqembnt  bt  Licensee— Pleading. 

In  a  suit  for  infringement  against  a  licensee,  who  was  granted  only 
the  right  to  use  the  machine,  and  who  agreed  that  he  would  not  violate 
or  infringe  the  patent  the  bill  of  com'plalnt  alleged  as  a  second  cause  of 
action  that  defendants  bad  set  up  and  used  infringing  machines  in  the 
same  factory  in  which  the  licensed  machine  was  used,  and  had  caused 
the  work  dime  by  such  infringing  machines  to  be  mixed  and  confused 
with  that  done  by  the  leased  machine,  and  had  not  reported  correctly 
the  work  done  by  the  patented  mechanism,  and  had  diverted  work  from 
the  licensed  machine  to  the  infringing  machines,  to  plaintiff's  damage  in 
an  amount  which  he  was  unable  to  state,  but  prayed  a  discovery  thereof, 
and  that  plaintiff  bad  requested  a  verified  statement  of  the  amount  of 
work  done  on  the  licensed  machine,  but  that  defendants  had  neglected 
and  refused  to  furnish  it  As  a  third  cause  of  action  It  alleged  that  de- 
fendants, in  violation  of  the  license,  bad  assisted  designing  persons  in 
an  opportunty  to  examine  and  copy  the  leased  machine,  for  the  puniose  of 
making  infringing  machines  for  defendants'  use,  and  had  aided  and 
abetted  others  In  making  and  selling  the  infringing  machines,  and  that 
such  acts  were  not  only  In  violation  of  the  agreement,  but  in  violation 
of  plaintiff's  rights  by  aiding  and  inducing  others  to  Infringe  the  patent 
Held  that,  if  it  was  Intended,  as  claimed,  to  plead  three  causes  of  action 
for  infringement  because  the  rule  of  damages  might  differ  as  to  each,  such 
causes  of  action  were  incomplete,  defective,  and  equivocal,  as  eatih  cause 
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of  action  should  be  complete  In  Itself,  with  appropriate  allegatlona  as 
to  damages  for  the  Infringenient,  and  there  should  be  no  claim  for  dam- 
ages for  a  breach  of  the  agreement  aside  from  the  infringement. 

[Ed.  Note.— B\jr  other  cases,  see  Patents,  Cent  IMg.  |{  507-514,  519.] 

In  Equity.  Bill  by  George  Schrade  against  the  Camillus  Cutlery 
Company  and  others.  On  motion  to  dismiss  certain  causes  of  action. 
Motion  granted  conditionally. 

This  i«  a  motion  by  defendants  to  dismiss  the  second  and  third  al- 
leged causes  of  action,  set  forth  in  the  bill  of  complaint,  on  the  ground 
that,  as  complainant  and  defendants  are  and  are  alleged  to  be  citizens 
of  the  state  of  New  York  and  such  causes  of  action  are  for  mere 
breaches  of  contract,  this  court  has  no  jurisdiction  thereof. 

A.  Bell  Malcomson,  of  New  York  City,  for  plaintiflF. 
McGowan  &  Stolz,  of  Syracuse,  N.  Y,  (Benj.  Stolz,  of  Syracuse,  N. 
Y.,  of  counsel),  for  defendants. 

RAY,  District  Judge.  [1]  The  pleadings  in  an  action,  whether  in 
equity  or  at  law,  should  be  so  plain,  specific,  definite,  and  certain  that 
the  court  may  laiow  on  inspection  thereof  whether  the  suit  is  for  in- 
fringement of  letters  patent,  or  merely  to  recover  damages  for  the 
breach  of  a  contract  relating  to  such  patent. 

[2]  This  bill  of  complaint  contains  three  alleged  causes  of  action, 
but  the  second  and  third  causes  of  action  are  incomplete  and  defective, 
in  that  of  themselves  they  allege  no  cause  of  action  whatever,  unless 
we  read  into  them  parts  of  the  first  cause  of  action.  They  make  no 
reference  to  the  first  cause  of  action,  and  do  not  state  that  any  of  the 
allegations  of  such  first  cause  of  action,  specifying  them,  are  made  a 
pmrt  of  the  second  and  third  causes  of  action  as  though  fully  set  out 
therein.  This  may  be  done  without  repeating  the  allegations  of  the 
first  cause  of  action,  if  the  allegations  of  the  prior  causes  of  action  are 
specifically  referred  to  and  stated  to  be  made  a  part  of  the  second  and 
third  causes  of  action,  as  though  fully  set  out  therein.  This  defect  may 
be  cured  in  this  case  by  suitable  amendments.  But  the  motion  goes 
further  than  this,  and  claims  that  the  second  and  third  causes  of  action 
on  their  face  are  merely  for  damages  for  a  breach  of  agreement  or 
contract  relating  to  such  contract  while  the  first  cause  of  action  is  to 
enjoin  alleged  infringement  of  the  patent. 

[3-5]  United  States  letters  patent  gives  to  the  patentee  and  his  as- 
signees the  exclusive  right  to  make,  use,  and  vend  the  patented  article 
or  thing.  A  licensee  has  the  right  to  do  the  specific  thing  his  license 
says  he  may  do  by  way  of  making,  using,  and  vending.  Such  licensee 
may  infringe  the  patent,  if  he  goes  beyond  his  granted  privileges,  and 
hence  it  is  proper,  in  alleging  infringement  of  a  patent  by  a  licensee 
(with  limited  rights),  to  allege  the  patent,  the  license,  and  the  extent 
and  limitations  of  such  license,  and  the  doing  of  acts  constituting  in- 
fringement, not  warranted  or  authorized  by  such  license,  and  that  by 
doing  such  acts  the  patent  is  infringed.  However,  it  should  be  made 
clear  that  infringement  of  the  patent  and  of  tlie  patentee's  rights  there- 
under are  claimed  and  relied  on. 
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The  paragraphs  of  the  biU  of  cocnplaint  numbered  I  and  II  set  out 
the  residence  and  citizenship  of  the  parties.  Paragraph  III  reads  as 
follows : 

"That  this  action  Is  brought  to  restrain  the  infringement  of  letters  patent 
of  the  tTuited  States  granted,  to  the  plaintiff  and  for  violation  of  the  plain- 
tiff's rights  under  said  letters  patent"  contained  in  agreeoients  with  relation 
thereto  entered  into  by  defendants  and  an  accounting  and  recovery  of  dam- 
ages arising  from  said  infringement  and  such  violation  of  agreements." 

The  paragraphs  numbered  FV  to  X,  inclusive,  set  out  the  patent  in 
suit,  and  an  agreement  (Exhibit  AJ  which  leases  to  and  licenses  the  de- 
fendant to  use  one  specific  machine  and  no  more,  the  licensee  to  do 
certain  things  and  render  certain  accounts,  and  also  charges  infringe- 
ment by  defendants,  in  that  they  have  made  and  used  and  are  still  us- 
ing other  machines  than  the  one  mentioned  in  Exhibit  A  and  leased 
thereby. 

Paragraphs  XI  and  XII  read  as  follows : 

"XI.  As  a  second  and  seiwrate  enuse  of  action,  that  the  defendants  have 
Jointly  and  collusively  mfide,  set  np,  and  <ased  two  of  the  aforesaid  Infrlug- 
Inc  machines  in  Qie  stone  factory  in  whi(^  ie  used  the  machine  of  plaint  iff, 
licensed  for  use  and  leased,  under  the  terms  of  the  agreement  (Exhibit  A), 
and  as  plaintiff  is  informed  and  believes,  have  caused  the  work  done  t>y  said 
infrinjrtng  machines  to  be  mixed  and  eonfnsed  with  work  done  by  said  leased 
machine,  and  have  not  reported  correctly  the  work  done  by  the  patented 
meohanisna  of  the  leased  machine,  and  have  colInslTely  and  wrongfully  di- 
verted work  from  said  licensed  machine  mentioned  in  Exhibit  A  to  the  afore- 
said inJCringlng  machines,  to  the  injury  and  damage  of  plaintiff,  but  to  just 
what  amount  plaintiff  is  unable  to  state,  but  prays  a  discovery  thereof. 

"XII.  That  plaintiff  has  requested  in  writing  that  the  dpfendants  furnish 
hlw  with  a  verified  statem«it  of  the  amoont  of  work  done  by  defendants  on 
the  machine  licensed  and  leased  to  them,  in  accordance  with  tlie  provLsious 
of  the  ajjraement  (Exhit>it  A),  but  defendants  have  neglected  and  refused  to 
furnish  liim  with  such  verifled  statement." 

Paragraphs  XIII  and  XIV  read  as  fdlows : 

"XIII.  As  a  third  cause  of  action  plaintiff  alleges  on  information  and  belief 
that  defendants,  In  violation  of  their  agreement  (Exhll^t  A),  have  afforded 
and  assisted  designing  pMsons  in  an  opportunity  to  exanvine  and  copy  the 
machine  leased  to  tbenf  nnder  the  agreement  (£<xhlbit  A),  for  the  purpose  of 
making  Infringing  machines  for  defendants'  use  containing  the  patented 
mechanism  of  the  said  leased  machine,  and  ha^e  aided  and  abetted  others 
In  nfaklng,  offering,  and  selling  such  infringing  machines  to  persons  using 
plaintiff's  patented  machines  under  license  from  him  and  other  prospective 
licensees  of  pUntlff,  and  ccntributed  to  such  other  infringementa 

"XIV.  That  the  said  last  recited  acts  of  defendants  have  been  not  only  in 
violation  of  their  agreement  with  plaintiff,  but  in  violation  of  plaintiff's 
rights  by  abetting,  aidins,  and  Inducing  others  to  infringe  and  violate  plain- 
tiff's exclusive  rights  under  his  said  letters  patent,  greatly  to  the  damage  of 
plaintiff,  amounting  to  the  aum  oC  at  least  $10,000,  as  plaintiff  is  informed  and 
beUeves." 

The  agreement,  Exhibit  A,  made  a  part  of  the  bill  of  complaint, 
makes  the  compensation  for  the  use  of  the  licensed  machine  dependent 
on  the  earnings  of  such  machine  and  the  rendering  of  a  proper  and 
honest  account  thereof.  The  diversion  of  work  from  such  licensed  ma- 
chine to  other  and  to  infringing  machines  is  a  violation  of  the  defend- 
ants' contractual  obligations,  as  is  the  failure  to  render  an  account  as 
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required  by  the  agreement.    The  license  agreement  itferrcd  to  con- 
tains the  following : 

"The  lessee  agrees  that  he  will  not  In  any  way  violate  or  infringe  or  con- 
test the  validity  of  the  letters  patent,  or  patents  whl<^  nmy  be  granted  under 
which  he  is  hereby  Uoensed,  or  the  sufficieocy  o£  their  specifications  or  the 
validity  of  the  title  of  the  lessor  to  said  patent" 

And  also  this : 

"The  following  are  also  agreed  to  by  the  parties  as  oondltl<»8  of  this  lease 
and  license:  (a)  Tliat  the  power  conveyed  by  this  lease  and  license  is  only 
the  right  to  use  the  Kiid  machine,  and  not  the  right  to  make  or  sell  any  ma- 
chine embodying  the  Inventions  as  aforesaid,  or  any  of  them." 

[I]  On  the  hearing  of  this  motion  to  strike  cot  the  second  and  third 
alleged  defenses,  the  complainant  insisted  that  it  was  not  intended  to 
set  up  a  cause  of  action  to  recover  damages  for  a  breach  of  the  agree- 
ment referred  to,  but  three  causes  of  action  for  infringement  of  the 
patent,  and  that  three  causes  of  action  were  sfet  up,  as  the  rule  of  dam- 
ages might  differ  as  to  each,  aiid  that  in  the  pleading  the  one  infringe- 
ment of  the  patent  and  the  facts  showing  the  proper  rule  of  damages 
applicable  under  the  facts  stated  should  not  be  confounded  with  the 
facts  applicable  to  the  others. 

Assuming  this  to  have  been  and  to  be  the  intent  of  the  pleader,  each 
cause  of  action  should  b«  comp>lete  in  itself,  with  appropriate  allega- 
tions as  to  damages  for  the  infringement  charged,  and  there  should  be 
no  claim  for  damages  for  a  breach  of  the  agreement  aside  from  the  in- 
fringement of  the  patent.  No  reason  is  discovered  why  the  whole  mat- 
ter might  not  have  been  alleged  in  one  cause  of  action,  as  the  acts  of 
infringement  seem  to  have  formed  one  continuous  and  connected  se- 
ries of  acts.    However,  this  may  not  be  so  in  fact 

The  third  cause  of  action  seems  to  indicate  a  charge  that  defendants 
have  given  to  other  and  third  persons  access  and  an  opportunity  to  ex- 
amine the  leased  machine  for  the  purpose  of  copying  same  and  making 
infringing  machines,  and  have  aided  and  abetted  such  other  persons  in 
making,  offering  for  sale,  and  selling  such  infringing  machines  to  oth- 
ers, who  are  using  complainant's  patented  machines  under  a  license 
from  complainant,  and  also  to  prospective  licensees  of  complainant;  and 
by  such  acts  have  been  guilty  of  contributory  infringement  These  acts 
are  allied  to  have  been  *done  in  violation  of  the  written  agreement, 
as  well  as  in  violation  of  the  complainant's  rights  secured  by  the  letters 
patent.  This  third  alleged  cause  of  action  as  a  whole  ?eems  to  be  in- 
tended as  a  charge  of  infringement  in  the  mode  pointed  out.  But  both 
the  second  and  third  causes  of  action,  as  stated,  are  incomplete,  defec- 
tive, and  equivocal  in  the  respects  stated. 

The  second  and  third  causes  of  action  are  stricken  out,  unless,  on 
payment  of  $10  costs  of  this  motion,  the  comi^ainant  within  ten  days 
amends  same,  so  as  to  make  them  complete,  and- more  specific  and  defi- 
nite and  certain,  and  such  as  to  show  a  cause  of  action  for  infringe- 
ment, and  not  one  for  mere  breach  of  contract. 

The  defendant  has  the  right  to  know  what  the  charge  is  that  he  is 
called  upon  to  meet        , 
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ROSASCO  T.  THOMPSON  et  aL 
(Dlatrlct  Coort,  8.  D.  Alatama.    Ifay  4.  1917.) 

1.  AninKALTT  ^=>47 — Pboobsb— FoBCioN  Attachuent. 

Adiolralty  nUe  2  (29  Sup.  Ct.  xxxix)  provides  that  In  a  salt  In  personam 
the  mesne  process  may  be  by  a  simple  warrant  of  arrest  In  the  nature  of  a 
capias,  or  by  warrant  of  arrest  with  a  clause  directing,  should  the  de- 
fendant not  be  found,  the  attachment  of  hla  goods  and  chattels  to  the 
amount  sned  for.  Rule  47  (2d  Sup.  Ct  xUv)  abolishes  litfprisonment  for 
debt  on  process  issued  ont  of  admiralty  courts,  where  by  the  laws  of  the 
state  imprisonment  for  debt  is  abolished.  Eeld,  that  the  writ  of  attach- 
ment was  a  well-rea>gnlzed  process  long  before  the  rules  were  adopted, 
and  the  authority  for  its  Issuance  does  not  depend  upon  the  rules,  and 
mle  2  does  not  aholish  such  writ  in  those  cases  where,  by  reason  of  the 
abolishment  of  Imprisonment  fot'  debt,  tliere  can  be  no  warrant  of  arrest 

[EA.  Nota— For  other  cases,  see  Admiralty,  Cent.  Dig.  !f  SS&-403.] 

2.  ADKiRAi;rr  «=>47 — ^Phocbss— Fobbion  Attachmbnt. 

A  District  Court  having  admiralty  Jurisdiction  conferred  upon  it,  has 
power  to  issue  a  writ  of  attadiment  In  a  suit  In  personam,  though  it  has 
adopted  no  rale  as  to  rach  writ 
[Ed.  'Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  t!  396-103.] 

In  Admiralty.  Libel  in  personam  by  one  Rosasco  against  S.  K. 
Thompson  and  others.  On  suggestion  l^  Palmer  Pillans,  as  amicus 
curiae,  that  the  attachment  should  be  discharged.    Writ  sustained. 

Harry  T.  Smith  &  Caffey,  of  Mobile,  Ala.,  for  libelant. 
Palmer  Pillans,  of  Mobile.  Ala.,  amicus  curiae. 

ERVIN,  District  Judge.  This  was  a  libel  in  personam,  filed  by 
Rosasco  against  Thompson  et  al.,  alleging  that  the  defendants  were  aU 
nonresidents,  for  the  breach  of  a  charter  party  by  Thompson  et  al. 
The  prayer  asks  to  have  process  in  due  form  of  law,  according  to 
the  practice  of  this  court  in  cases  of  admiralty  and  maritime  jtuis- 
diction,  against  the  defendants,  naming  them,  and,  if  they  cannot 
be  found,  that  an  attachment  may  issue  against  their  goods  and  chat- 
tels, and  for  relief. 

Libelants  moved  for  and  were  granted  an  attachment  by  the  court, 
and  now  comes  Palmer  Pillans,  as  amicus  curiae,  and  suggests  that  the 
writ  of  attachment  was  improvidently  issued  and  should  be  withdrawn, 
and  the  vessel  seized  under  said  attachment  should  be  discharged  from 
the  seizure,  because  the  only  provision  in  the  admiralty  for  a  writ 
of  tfiis  sort,  like  a  writ  of  foreign  attachment  at  the  common  law, 
is  contained  in  the  second  admiralty  rule,  and  there  is  provided  only 
as  a  subordinate  clause  forming  a  part  of  a  writ  which  is  primarily 
a  warrant  of  arrest  of  the  person  of  the  defendant,  and  no  process  or 
warrant  for  the  arrest  of  the  defendant  can  now  be  had,  for  that  im- 
prisonment for  debt  has  been  abolished  by  the  Constitution  of  the 
state  of  Alabama.  The  matter  was  argued  at  length  and  submitted  to 
the  court  for  its  ruling. 

[1]  The  real  question  for  consideration  is  whether  or  not  the 
Supreme  Court,  in  adopting  the  admiralty  rules,  so  worded  rule  2 
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(29  Sup.  Ct.  xxxix)  as  to  deprive  the  admiralty  court  of  the  power 
to  issue  attachments  against  nonresidents  ?    Rule  2  reads  as  follows : 

"In  Suiti  in  Penortam,  Jfature  of 4 — In  mits  in  personttm,  tbe  mesne  process 
may  be  by  a  simple  warrant  <rf  arrest  of  the  person  of  the  defendant  in  the 
nature  of  a  capias  or  l«r  a  warrant  of  arrest  of  the  person  of  the  defendant 
with  a  clanse  therein  that  If  he  cannot  be  found,  to  attach  Ms  goods  and  chat- 
tels to  the  amownt  sued  for;  or  if  such  property  cannot  be  found,  to  attach 
his  credits  and  effects  to  the  amount  sued  for  in  the  hands  of  the  garnishees 
named  therein;  or  by  a  stnrple  monition  in  the  nature  of  a  summons  to  appear 
and  answer  to  the  salt,  as  the  libelant  shall  in  hla  lib^  or  infonoation  pray 
'  for  or  elect" 

This  question  was  presented  and  ruled  on  in  a  very  short  opinion 
by  my  predecessor,  Judge  Toulmin,  in  the  case  of  Chiesa  v.  Conover 
(D.  C.)  36  Fed.  334,  where  he  says: 

"The  only  aathority  for  the  attachment  of  the  property  of  the  def«idant  in 
a  suit  In  personam  Is  found  in  rule  2  of  tha  rules  of  practice,  which  provides 
that  the  mesne  process  may  be  by  a.  warrant  of  aireat  of  the  person  of  the 
.defendant,  and,  If  he  cannot  be  found,  for  an  attacbment  of  his  goods  and 
chattels.  The  attachment  of  the  vessel  is  not  authorized  except  where  the 
defendant  cannot  be  found,  and  then,  where  the  warrant  of  arrest  is  author- 
ized under  the  law  of  the  state  where  Issued,  it  should  be  in  the  alternative; 
that  is  to  say,  it  should  direct,  flrst,  tbe  arrest  of  the  iierson  of  the  defendant, 
and,  if  he  cannot  be  found,  then  the  attachment  of  the  property.  My  oplnioo, 
therefore,  is  that  the  writ  of  attachment  can  be  had  only  where  a  warrant  of 
arrest  of  the  person  of  the  defendant  Is  authorized.  Such  attachment  can 
only  issue  where  aach  warrant  can  issnei.and  be  executed  only  where  the 
warrant  of  arrest  cannot  be  executed,  because  the  defendant  cannot  he  found. 
As  a  warrant  of  arrest  of  the  person  of  the  defendant  Is  unauthorized  and 
lllepral  under  the  law  of  this  state,  so  is  a  writ  of  attachment,  which  is  de- 
pendent onsueh  warrant  of  arrest.  In  other  word*  aa  the  right  to  the  writ 
of  attachrtient  is  dependent  on  the  right  to  Imprison  for  debt,  and  as  by  law 
Imprlsonmoit  for  debt  is  abolished  in  this  State,  it  muat  follow  that  the  writ 
of  attachment  in  tlils  case  is  without  aathority  of  law,  and  should  be  vacated, 
.and  it  Is  so  ordered." 

I  approach  the  discussion  of  this  question  with  a  great  deal  of  hes- 
itation, because  6f  the  great  admiration  I  felt  for  Judge  Toulmin,  and 
my  recognition  of  his  great  learning  and  his  length  of  service  upon 
the  benc£ ;  but  I  feel  that  I  should  not  be  controlled  by  any  admira- 
tion or  respect  I  may  have  for  him  in  making  my  ruling,  but  only  by 
the  reasons  he  may  give  for  such  ruling.  4  differ  .with  Judge  Toulmin 
in  the  very  statement  of  the  pr,9position.  He  says  tlie  only  authority 
for  the  attachment  of  the  property  oi  the  defendant  in  a  suit  in  per- 
sonam is  found  in  rule  2  of  the  rules  of  practice.  The  writ  of  attadi- 
ment  in  an  admiralty  court  was  a  well-recognized  process  long  before 
the  rules  of  practice  were  adopted  by  the  Supreme  Court  In  the  case 
of  Manro  v.  Almeida,  10  Wheat.  489,  6  L.  Ed, -369,  the  Supreme  Court 
says: 

"The  prayer  of  the  libel  ra^ntemplatee  two  purposes:  Flrgt,  to  cmtipti  ap- 
pearances; second,  to  condemn  for  satisfaction.  Now,  although  the  latter  may 
he  only  Incidental,  and  not  the  primary  object  of  the  attachment,  yet.  If  it  be 
legal  for  the  purpose  of  compelling  appearance,  the  demand  for  the  one  pur- 
pose was  no  ground  for  refusing  It  for  the  other.  *  *  *  It  Is  a  mistake  to 
consider  the  use  ot  thU  process  in  the  admiralty  as  borrowed  from,  or  In 
imitation  of,  the  foreign  attachment  under  the  custom  of  lion4on.  Its  origin 
is  to  be  fonnd  In.  the  remotest  history,  as  well  of  the  dTQ  as  the  common  law." 
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In  Atkins  v.  Fibfe  Disint^ating  Company,  18  Wall.  303,  21  L. 
Ed.  841,  the  Supreme  Court  again  says : 

"The  use  of  tiie  process  ot  attacIUDent  In  dvll  catises  of  marltiine  jurisdic- 
tion by  conrtB  of  admiralty,  as  In  tlie  ca^  before  us,  has  prevailed  during  a 
period  extending  as  far  back  as  the  authentic  liistory  of  those  tribunals  can  be 
traced.  'Its  origin  Is  to  be  found  in  the  remotest  history  of  the  dvll  as  well 
as  of  the  conunon  law.' " 

See  Bremena  v.  Card  (D.  C.)  38  Fed.  144. 

The  writ  of  attachment  against  nonresidents,  therefore,  being  a  well- 
recognized  process  in  the  admiralty  courts,  of  ancient  custom  and  fre- 
quently used,  the  question  for  detCTminatioa  is:  Was  the  Supreme 
Court  authorized  and  has  it  in  fact  abolished  its  use  by  rule  2,  except 
in  conjunction  with  a  warrant  for  die  arrest  of  the  defendant? 

The  act  of  August  23,  1842,  infection  6  (S.Stat,  at  Large,  p.  518,  c. 
188  [Cbmp.  St.  1916,  §  1543])  provides: 

"Tbai  the  Supreme  Court  [of  the  United  States]  shall  have  full  power  and 
authority,  from  time  to  tiue,  to  preecrlheaad  regulate,  and  alter,  the  forms 
ot  writs  and  other  process  to  be  used  and  issued  In  the  District  and  Circuit 
Courts  of  the  United  States,  and  the  forms  and  modes  of  framing  and  filing 
UbeLs,"  pleas,  "answers  and  other  proceedings  •  •  •  in  suits  at  common 
law  or  in  admiralty  and  in  equity  pending  In  the  said  courts." 

It  will  be  noticed  in  the  first  jdace  that  the  authority  and  directions 
are  to  prescribe  and  regulate,  and  alter,  the  forms  of  writs  and  other 
process  to  be  used  and  the  modes  of  framing  and  filing  the  varioiis 
pleadings.  It  is  possibly  true  that  this  authority  would  authorize  the 
Supreme  Court  to  abolish  recognized  writs,  provided  this  was  ex- 
pressly done  bythetn;  but  certainly,  in  the  absence  of  an  express 
proyiaioh  so  declaring,  me  should  not  infer. that  becau^  the  Supreme 
Court,  in  enumerating  the  various  processes,  whicfi  might  be  issued 
from  the  admiralty  court,  coupled  a  writ  of  arrest  of  the  defendants 
with.a-lvrit  of  foreign  attad^raent  against  his  goods,  that  it  was  the 
intentipn  of  the  Suprenie  Cour^to  abolish  the  writ  of  foreign  attach- 
ment if  the  writ  of  arrest  of  the  person  could  not  be  executed.  Rule 
2,  it  will  be  noticed,  does  not  undertajse  to  abolish  the  writ  of  foreign 
attachment  On  the  cop,trary,  the  rule  expressly  recognizes  it  It 
says: 

"In  suits  tb  personam,  the  lifesne  process  may  be  by  a  simple  warrant  of 
arrest  of  the  person  of  the  defendant  in  the  nature  of  a  capias,  or  by  warrant 
of  arrest  of  the  person  of  the  defendant  with  a  clause  therein  that  if  he  can- 
not be  found,  to  attach  his  goods  and  chattels  to  the  amoont  sued  for." 

Now  certainly  the  courts  should  not  consider  this  reference  to  a 
writ  of  foreign  attachment  coupled  with  a  capias  against  the  defend- 
ant into  a  declaration  by  the  Supreme  Court  that  no  foreign  attach- 
ment should  be  issued  if  the  capias  was  rendered  unlawful  by  the  laws 
of  the  state  abolishing  arrest  for  debt.  We  should  be  slow  to  hold  that 
the  Supreme  Cotirt  intended  to  abolish  such  a  well-recognized  writ,  or 
to  forbid  its  use  by  the  admiralty  courts  merely  because,  in  a  directory 
'rule  referring  to  the  various  writs  which  might  be  issued  by  the  ad- 
iniralty  court,  it  has  coupled  this  writ  with  a  capias.  When  this  rule 
was  written,  the  Supreme  Court  recognized  the  writ  of  foreign  attach- 
242  r.— 34 
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ment,  and  they  also  recognized  the  capias,  and  merely  for  the  sake  of 
convenience  they  coupled  these  two  together  in  the  language  they  used, 
without  any  thought,  so  far  as  I  can  see,  of  providing  that  the  attach- 
ment should  not  be  issued  unless,  the  capias  might  also  be  executed.  I 
cannot  bring  myself  to  the  conclusion  that  the  Supreme  Court  ever 
meant  by  this  coupling  of  these  two  writs  in  this  rule  to  forbid  the  use 
of  the  attachment,  unless  the  capias  could  be  executed.  I  cannot  bring 
myself  to  conclude  that  they  ever  contemplated  at  any  time  an  abolition 
of  the  writ  of  attachment 

Not  only  is  this  true,  but  imtil  the  Supreme  Court  has  expressly 
abolished  the  writ  of  aJttachment,  or  has  expressly  provided  that  it 
could  only  be  used  as  a  part  of  a  capias,  and  in  the  event  the  capias 
could  not  be  used  then  the  attachment  should  not  be  executed,  my  con- 
clusion would  be  that  the  admiralty  court,  whether  there  were  or  were 
not  a  rule  of  such  court  authoriring  the  writ,  would  be  authorized  to 
issue  a  writ  of  nonresident  attachment  Judge  Lowell,  in  Louisiana 
Ins.  Co.  V.  Nickerson,  15  Fed.  Gas.  967,  says: 

"Tbe  only  question,  therefore.  Is  wbetber  tbe  Suprane  Court,  by  giring  au- 
thority to  begin  all  personal  actions  by  warrant  to  arrest,  or  an  alternative 
to  attach  goods,  etc.,  if  the  defendant  cannot  be  found,  Intended  to  say  that  in 
cases  where  arrest  was  illegal,  and  so  the  defendant  could  not  be  found  for 
any  useful  purpose  of  arrest,  there  should  be  no  attadiment.  I  think  not  If 
this  be  the  law,  there  is  now  no  mode  of  obtaining  security  In  a  personal  ac- 
tion, unless  the  debtor  is  not  found.  This  may  be  in  acoordance  with  the  law 
in  some  of  the  states,  but  it  baa  nerer  been  so  In  New  Ehigland.  Such  a  con- 
struction would  leave  *  *  *  a  corporation  defendant  unprovided  for  in 
any  event ;  for  such  person  can  never  be  arrested." 

I  agree  with  what  Judge  Lowell  here  says.  It  is  true  that  he  then 
proceeds  to  show  that  there  was  in  this  court  a  rule  authorizing  the 
writ  of  attachment  to  be  issued,  and  he  recognizes  this  rule  and  orders 
the  attachment  issued.  He  also  calls  attention  to  the  fact  that  in  the 
case  of  Atkins  v.  Fibre  Disintegrating  Company,  fed.  Cas.  No.  602, 
such  attachment  appears  to  have  been  issued.  Th^  ruling  of  the  Su- 
preme Court  on  appeal  of  that  case  has  heretofore  been  referred  to. 
1  understand  that,  in  addition  to  the  rule  referred  to  by  Judge  Lowell, 
most  of  the  districts  have  a  similar  rule  also ;  but  there  is  no  such  rule 
here. 

[2]  Now,  if  the  construction  of  rule  2  of  the  Supreme  Court  con- 
tended for  is  correct,  then  the  admiralty  courts  have  no  authority  to 
pass  rules  on  this  subject,  because  they  will  be  in  conflict  with  the 
rule  of  the  Supreme  Court  If,  however,  the  rule  of  the  Supreme 
Court  leaves  the  admiralty  courts  authority  to  make  rules  on  this  sub- 
ject, then  this  court  has  the  right  to  issue  this  writ,  whether  there  is 
a  rule  on  the  subject  or  not,  because,  the  writ  being  one  well  recognized 
in  the  admiralty  jurisdicti<m,  the  court,  having  admiralty  jurisdiction 
conferred  upon  it,  has  also  conferred  upon  it  the  power  to  issue  the  writ 
whether  it  makes  a  rule  on  that  subject  or  not  It  seems  that  in  many  of 
the  districts  such  writs  are  issued,  either  by  rule  or  without,  as  shown 
by  the  following  authorities :"  In  re  Devoe  Mfg.  Co.,  108  U.  S.  401,  2 
Sup.  Ct  894, 27  L.  Ed.  764  (N.  J.,  1883) ;  Woilcman  v.  New  York  City, 
179  U.  S.  552.  573,  21  Sup.  Ct.  212,  45  L.  Ed.  314  (N.  Y.) ;  RoWns  Dry 
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Dock  Co.  V.  Chesbrough,  216  Fed.  121,  132  C.  C.  A.  365  (C.  C.  A.,  1st 
Circuit,  N.  Y.,  1914);  Ii^  re  Louisville  Packet  Co.  (D.  C.)  223  Fed.  185. 
187  (Ky.,  1915);  Clarke  v.  New  Jersey  Steam  Navigation  Co.,  Fed. 
Cas.  No.  2,859  (C.  C,  R.  I.,  1841);  Pouppirt  v.  Elder-Dempster  Ship- 
ping (D.  C.)  122  Fed.  983,  988  (K.  D.  Va.,  1903);  The  Alpena  (D.  C.) 
7  Fed.  361,  363  (E.  D.  Mich..  1881);  The  L.  B.  X.  (D.  C.)  88  Fed.  290, 
293  (W.  D.  Mo..  1888);  Cushing  v.  Laird,  Fed.  Cas.  No.  3508  (S.  D. 
N.  Y..  1848);  Trask  v.  Pelletier,  Fed.  Cas.  No.  14,146;  Stonecutter 
Company  v.  Sears  (C.  C.)  9  Fed.  8,  10;  Bouysson  v.  Miller,  Fed.  Cas. 
No.  1,709  (D.  C.  S.  C.  1802) ;  Louisiana  Ins.  Co.  v.  Nickerson,  Fed. 
Cas.  No.  8,539  (D.  C,  Mass.,  1874). 

Not  only  is  this  true,  but  when  we  come  to  study  rule  2,  which  was 
enacted  in  1844,  it  provided  for  the  issuance  of  a  writ  oi  capias  with 
a  clause  therein  authorizing  the  attachment  of  the  defendant's  goods, 
if  he  be  not  found.  At  this  time  there  was  no  provision  in  these  rules 
abolishing  imprisonment  for  debt.  Then  later,  in  1850,  the  court  adds 
the  paragraph  to  rule  47  (29  Sup.  Ct.  xjiv)  by  which  provision  is  made 
that  imprisonment  for  debt  on  process  issuing  out  "of  admiralty  courts 
is  abolished  in  all  cases  where  by  the  laws  of  the  state  in  which  the 
court  is  imprisonment  for  debt  has  been  or  shall  be  hereafter  abolished. 
This  certainly  shows  that  the  court  never  intended  to  prohibit  the  issu- 
ance of  the  writ  of  attachment,  ot  to  abolish  its  use.  By  the  rule  of 
1850  it  abolishes  only  that  portion  of  rule  2  which  authorized  the  writ 
of  capias. 

I  am  therefore  of  the  opiriion  that  this  court  has  the  authority  to  is- 
sue the  writ  of  nonresidait  attachment,  and  therefore  that  its  issuance 
in  this  case  was  tiot  improvident,  but  that  such  writ  was  pr(^rly  is- 
sued. 


UOBIU}  ft  O.  R.  GO.  T.  WASHINOTON  &  O.  RT.  OO. 
(District  Court,  S.  D.  Alabama.    May  19,  1»1T.) 

1.  OOUXTH  e=>2S9 — OvasPATKENT  OF  FkBIOHT -QRABGE^— AciIONS  TO  RKOOVXB 

— ^JnuSDICTION. 

Under  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  g  9,  24  Stat  382 
(Comp.  St.  1916,  {  8573),  providing  that  any  person  damaged  by  any  com- 
mon carrier  subject  thereto  inay  bring  suit  for  damages  In  any  District  or 
Circuit  Court  of  the  United  States  of  competent  Jurisdiction,  a  federal 
District  Court  had  Jurisdiction  of  an  action  by  one  carrier  against  anoth- 
er, which  had  demanded  and  been  paid  a  portion  of  the  freight  on  Inter- 
state shipments  to  which  it  was  not  entitled  under  the  tariffs  filed  with 
the  Interstate  Comnferce  Conunisslon. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  f  830.] 

2.  Cakmers  «=9202 — OvERPATMrarr  of  Chaboss— Actions  to  Recovek — Right 

OF  Action. 

Interstate  Coramerce  Act  i  6  (Comp.  St  1916,  i  8668),  prohibits  any 
carrier  from  chaining,  demanding,  collecting,  or  receiving  any  greater, 
less,  or  different  comyensiatlQn  for  the  transjwrtation  of  pa.ssengers  or 
property  between  points  named  in  the  tariffs  filed  thereunder  than  the 
rate  spedfled  In  such  tariff.  Section  8  (Comp.  St  1»1«,  g  8672)  provides 
that  any  commoa  carrier,  doing  anything  proUbited  thereby,  shall  be 
liable  to  the  person^  Injured  for  the  full  amount  of  damages  sustained. 

«=3For  other  oasW-sa*  tome  tajitc  *  KBY •'NUMBER  U  all  K«F-Nuffit)«r«l  SlsaiU  ft  Iiid«z«> 
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Section  9  anOKiriaes  any  person,  Oamaged  by  any  carrier  sobject  thereto, 
to  sue  for  the  recovery  of  the  damages  In  any  United  State*  District  or 
Circuit  Court.  Plaintiff  and  defendant  had  a  Joint  tariff  providing  a 
through  rate  for  shipments  of  hinyber  originating  on  defendant's  line,  bot 
providing  no  through  rate  permitting  sach  sWpmeuts  to  be  atosped  at  the 
Jnnctlon  point  and  there  dressed  asd  then  forwarded.  On  Inmber  so  ship- 
ped defendant  collected  from  the  original  slilH>er  the  local  rate  to  the 
junction  point,  but  demanded  an^  received  from  plaintiff  a  portion  of  the 
freight  ttara  such  junction  point  to  destination ;  Sie  rate  In  force  on  ssnch 
shipments  being  the  same  from  the  JtmetioB  point  as  from  l^e  point  oC 
origin  on  defendant's  line.  HeU,  Oiat  plaintiff  was  entitled  to  sue  for 
the  payments  so  made,  though  tliey  were  voluntary,  and  though  In  making 
such  paynrents  both  plaintiff  and  defendant  were  guilty  of  an  nnlavrful 
act,  as  plaintiff  vfas  damaged  by  such  payment,  and  the  statute  is  not  lim- 
ited to  the  regulation  of  contracts  between  shipper  and  carrier. 
{Ed.  Nota— For  other  cases,  see  Carriers,  Oent.  Dig.  K  90fr-91fi.] 

At  Law.  Action  by  the  Mobile  &  Ohio  Railroad  Company  against 
the  Washington  &  Choctaw  Railway  Company.  On  demurrers  to 
complaint.    Demurrers  overruled. 

Sidney  Prince,  of-  Mobile,  Ala.,  for  plaintiff. 

Harry  T.  Smith  &  Caffey,  of  Mobile,  Ala^  for  defendant 

ERVIN,  District  Judge.  This  wa^  an  action  brought  by  the  Mobile 
&  Ohio  Railroad  Company  against  the  Washington  &  Choctaw  Rail- 
way Company  to  recover  money  which  had  been  paid  by  plaintiff  to 
defendant  on  a  claim  by  defendant  that  it  was  entitled  to  a  division  of 
the  freight  on  certain  lumber  shipments,  which  originated  on  the  road 
of  the  Washington  &  Choctaw  Cmnpany,  and  wexe  delivered  by  it  to 
the  Mobile  &  Ohio  Railrpad  Company,  and  transported  by  said  Com- 
pany over  its  lines. 

The  facts  averred  in  the  complaint  are  that  both  plaintiff  and  de- 
fendant were  common  carriers  under  the  jurisdiction  of  the  Inter- 
state Commerce  Commission;  and  that  certain  carloads  of  lumber 
were  transported  over  defendant's  Ijne  and  delivered  to  plaintiff,  who 
then  transported  same  over  its  lines  to  point  of  destination,  and  that  at 
the  time  of  the  transportation  of  this  lumber  there  were  in  effect,  pub- 
lished and  filed,  certain  joint  tariffs  and  supplements  providing  for 
and  covering  through  movements  of  lumber  from  points  on  defendant's 
railway  to  destinations  over  i^aintiff's  lines;  that  there  was  not  in 
effect  at  this  time,  or  at  the  time  of  the  payment  of  the  demand  sued 
for,  any  joint  tariff  between  plaintiff  and  defendant  which  provided  a 
through  rate,  permitting  a  shipment  originating  on  defendant's  line 
to  be  stopped  at  Yellow  Pine,  and  there  dressed  and  then  forwarded 
over  plaintiff's  line  to  point  of  destination;  that  there  was  a  blanket 
rate  in  force  on  such  shipments,  which  made  the  charge  the  same  from 
point  of  origin  on  defendant's  line  to  destination,  as  from  Yellow 
Pine;  that  the  lumber  was  transportid  by  defendant  over  its  line 
to  Yellow  Pine  and  there  stopped  and  dressed,  and  then  forwarded 
over  plaintiff's  line  to  destination ;  that  defendant  collected  from  the 
original  shipper  the  local  rate  for  said  lumber  frotn  point  of  origin 
to  Yellow  Pine;  that  defendant  presented  various  Inlls  to  plaintiff, 
claiming  some  3%  cents  per  100  pounds  out  of  the  freight  tfiat  had 
been  collected  by  plaintiff  for  the  trausporti^fiosn  of  said  lumber  by 
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I 
defendant  from  jiomt  of  origin  to  Yellow  Pine,  which  bills  wfere  paid 
by  plaintiff  to  defendant  without  any  knowledge  by  plaintiff  that  de- 
fendant had  collected  from' the  shiK>ers  the  freight  from  point  of 
origin  to  Yellow  Pine;  that  defendant  was  not  entided  to  any  division 
of  the  freight  collected  by  plaintiff  for  the  transportation  of  this  lum- 
ber ;  that  demand  had  been  made  by  plaintiff  of  defendant  for  repay- 
ment of  this  money,  which  demand  was  refused. 

The  act  to  regulate  commerce  provides,  among  other  things: 

"Sec.  6.  No  carrier,  unless  othenrtse  provided  l>y  this  act,  shall  engage  or 
partldipate  in  tb»  trftnaportatloa  of  passengers  or  pn^terty,  as  deflBed  In 
this  act,  unless  the  rates,  fares,  and  charges  upon  which  the  same  are  trans- 
fiorted  by  said  carrier  have  been  filed  and  published  in  accordance  with  the 
provisions  of  this  act;  nor  shall  any  carrier  charge  or  demand  or  collect 
or  receive  a  greater  or  less  or  different  compensation  for  such  transportation 
of  passengers  or  property,  or  for  any  service  In  connection  therewith,  be- 
tween the  points  named  Id  such  tarlSs  than  the  rates,  fares,  and  charges 
which  are  spedfled  in  the  tariff  filed  and  in  effect  at  the  time ;  nor  shall  any 
carrier  refund  or  remit  In  any  manner  or  by  any  device  any  portion  of  the 
rates,  fares,  and  charges  so  specified,  nor  extend  to  any  shipper  or  person  any 
d;>rivUeges  or  facilities  in  the  transportatl<»i  of  passengers  or  prt^erty,  except 
such  as  are  specified  la  such  tariffs." 

"Sec.  8.  That  In  case  any  common  carrier  subject  to  the  provisions  of 
this  act  shall  do,  cause  to  be  done,  or  permit  to  be  done  any  act,  matter,  or 
thing  In  this  act  prohibited  or  dedared  to  be  imlawful,  or  sbaU  omit  to  do 
any  act,  matter,  or  thing  in  this  act  required  to  be  done,  audi  common  carrier 
shall  be  liable  to  the  person  or  persons  Injured  thereby  for  the  full  amount 
of  damages  sustained  in  consequence  of  any  such  violation  of  the  provisions  of 
this  act,  together  with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by 
the  court  in  every  case  of  recovery,  which  attorney's  fee  shall  be  taxed  and 
collected  as  part  of  the  costs'  In  the  case. 

"Sec.  9.  That  any  person  or  persons  claiming  to  be  damaged  by  any  com- 
mon carrier  subject  to  the  provisions  of  this  act,  may  either  make  complaint 
to  the  Coniuilssioa  as  hereinafter  provided  for,  or  may  bring  suit  In  his  or 
their  own  behalf  for  the  recovery  of  the  damages  for  which  such  common 
carrier  may  be  liable  under  the  provisions  of  this  act.  In  any  District  or  Cir- 
cuit Court  of  the  United  States  of  competent  Jurisdiction." 

It  is  claimed  by  plaintiff  that  the  collection  f rc«n  it  by  defendant  was 
illegal  under  these  provisions,  and  that  the  act  gives  it  the  right  to  re- 
cover the  damage  it  had  suffered,  being  the  amount  so  paid  by  it  to 
defendant. 

Defendant  demurs  to  the  complaint,  setting  up  that,  under  the  all^a- 
tions  of  the  complaint,  both  plaintiff  and  defendant  were  guilty  of  an 
unlawful  act,  that  the  payment  by  plaintiff  to  defendant  was  voluntary, 
and  that  the  court  has  no  jurisdiction  of  the  subject-matter  of  the  suit. 
There  are  some  other  grounds  of  demurrer,  as  to  the  sufficiency  of  the 
allegations  of  the  complaint,  not  necessary  to  be  here  considered. 

[T]  Section  9  of  the  act  disposes  of  the  demurrer  for  want  of 
jurisdiction.  Under  the  facts  alleged,  the  other  demurrers  would  be 
good,  unless  the  provisions  of  this  act  take  the  facts  out  from  the 
general  rule. 

[2]  It  is  conceded  by  the  defendant,  where  suits  are  brought  by  the 
shipper  to  recover  an  overcharge  which  has  been  made  by  a  common 
carrier,  that  notwithstanding  the  fact  that  the  money  may  have  been 
paid  by  the  shipper  with  full  knowledge  that  its  exaction  by  the  car- 
rier was  illegal,  and  notwithstanding  the  terms  of  the  contract  between 
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the  parties,  the  effect  of  the  act  is  to  make  its  provisions  a  part  of  the 
contract  of  carriage,  and  hence,  under  the  terms  of  this  act,  a  recovery 
could  be  had.  But  it  is  contended  that  the  act  does  not  go  as  far  as  the 
plaintiff  claims  it  does,  and  that  where  one  carrier  demands  of  another 
carrier  more  than  the  share  of  the  freight  that  the  demanding  carrier 
is  entitled  to,  and  this  demand  is  paid  by  the  carrier  on  whom  the  de- 
mand is  made,  there  can  be  no  recovery  under  the  provisions  of  the 
act  by  the  one  carrier  from  the  other.  The  whole  question  depends  on 
the  construction  of  the  act. 

It  will  be  noticed,  in  the  language  of  sectirai  8,  that  in  case  any 
common  carrier  shall  do,  or  cause  to  be  done,  any  act  or  thing  pro- 
hibited by  this  act,  that  such  carrier  shall  be  liable  to  the  person  in- 
jured for  the  full  amount  of  damages  sustained  in  consequence  of  such 
violation  of  the  provisions  of  this  act  Section  9  gives  right  of  action 
to  any  person  claiming  to  be  damaged  by  any  act  of  the  carrier,  and 
provides  that  suit  may  be  brought  in  any  District  Court  of  the  United 
States  of  competent  jurisdiction.  The  provisions  quoted  from  section 
6  provide : 

"Nor  shall  any  carrier  charge  or  demand  or  collect  or  receive  a  greater  or 
less  or  different  compensation  for  snch  transportation  of  •  •  •  property 
than  the  rates,  fares,  and  charges  which  are  spedfled  in  the  tariff  filed  and 
In  effect  at  the  time ;  nor  shall  any  carrier  refund  or  remit  In  any  manner  or 
by  any  device  any  portion  of  the  rates,  fares  and  charges  so  specified,  nor 
extend  to  any  shipper  or  person,  any  privileges  or  facilities  in  the  transpor- 
tation of    •    •    •    property,  except  such  as  are  specified  In  such  tariffs." 

The  provision  just  quoted  prohibits  the  collection  by  the  carrier  of  a 
greater  or  different  co^^>ensation  for  the  transportation  of  property 
than  the  rates  specified  in  the  tariff  which  may  be  filed.  In  this  case 
the  allegation  is  made  that  this  defendant  had  already  collected  from 
the  shipper  the  local  rate  from  point  of  origin  to  Yellow  Pine,  and 
that  thereafter  this  defendant  again  collected  from  plaintiff  3V^  cents 
per  100  pounds  to  cover  the  share  which  it  claimed  as  its  portion  of 
the  freight  for  this  same  haul  from  the  point  of  origin  to  Yellow  Pine. 
Certainly,  it  needs  no  argument  to  show  that  to  collect  a  double  fare,  or 
to  collect  one  time  as  a  local  rate  from  the  shipper,  and  to  again  col- 
lect for  the  same  service  as  a  portion  of  the  interstate  shipment  from 
point  of  origin  to  point  of  junction  on  plaintiff's  line,  is  a  collection  by 
defendant  of  a  greater  compensation  than  provided  for  in  the  rates 
filed  and "  published  according  to  law. 

The  second  payment  having  been  made  by  plaintiff,  and,  under  the 
averments  of  the  complaint,  the  plaintiff  being  entitled  to  all  of  the 
freight  charges  frdm  Yellow  Pine  to  point  of  destination,  certainly 
plaintiff  has  been  damaged  by  this  payment  to  defendant  to  the  extent 
of  this  payment.  Even  if  the  published  rates  had  allowed  milling  in 
transit,  the  defendant,  having  already  collected  from  the  shipper  its 
portion  of  the  freight,  would  have  no  right  to  again  collect  from  plain- 
tiff for  the  same  service. 

It  will  further  be  noticed  that  section  6  says: 

"Nor  shall  any  carrier  charge  or  demand  or  collect  or  reoeivB  a  greater 
or  less  or  different  c<Mnpensatlon  for  such  transportation  of  •  •  •  prop- 
erty." 
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The  language  is  broad,  and  does  not  limit  the  receipt  for  carriage  of 
the  freight  to  the  receipt  from  the  shipper.  The  language  embraces  all 
payments  of  freight  by  any  person,  and  includes  in  its  terms,  it  seems 
to  me,  the  various  carriers  over  whose  lines  a  shipment  may  pass,  as 
well  as  the  shipper  and  the  carrier  to  whom  payment  is  made  by  such 
shipper.  I  can  see  no  reason  to  limit  this  language  to  transactions 
between  the  shipper  and  the  carrier,  when  the  language  has  not  been 
so  limited  by  the  act.  Certainly  the  language  is  broad  enough  to  em- 
j  brace  payment  by  one  carrier  to  another  over  whose  lines  the  freight 

moves.  If  the  act  is,  by  its  terms,  made  a  part  of  every  contract  of  af- 
freightment between  the  dipper  and  carrier,  then  it  seems  to  me  it  is 
also  made  a  part  of  every  contract  between  the  various  carriers  over 
whose  lines  the  freight  moves. 

The  act  on  its  face  shows  all  through  it  that  its  purpose  was  not 
merely  to  regulate  the  contracts  between  shipper  and  carrier,  but,  as 
its  title  imports,  was  to  "regulate  commerce,"  and  it  r^fulates  this 
commerce  as  between  all  the  parties  to  a  shipment  of  freight  over 
whose  lines  such  shipment  passes.  Practically  the  same  question  raised 
by  the  demurrer  is  presented  in  the  case  of  Pennsylvania  Railroad  Co. 
V.  International  Coal  Co.,  in  173  Fed.  7,  97  C.  C.  A.  389,  where  a  ship- 
per was  seeking  to  recover  for  an  overcharge,  and  the  Third  Circuit 
Court  of  Appeals  used  the  following  language: 

"The  next  essignment  ot  error  raises  the  question  whether  the  plaintiff  can 
maintain  this  action,  \a  Tlew  of  the  fact  that,  with  knowledge  that  It  was- 
being  charged  a  higher  rate  for  Its  free  coal  than  other  shippers  were  charg- 
ed for  contract  coal.  It  nevertheless  paid  the  freight  without  protest.  It  Is  now 
claimed  that  the  absence  of  protest  accompanying  payment  of  freight  is 
fatal  to  the  right  of  action.  We  are  of  opinion  sudli  is  not  the  case.  This  Is 
not  the  ordinary  case  of  a  suit  to  recover  back  a  sum  of  money  which  has 
been  mistakenly  paid  and  received,  but  is  one  where  a  statute  has  stamped 
the  receipt  of  the  money  as  unlawful.  Thus  section  2  provides:  'Such  com- 
mon carrier  shall  be  deemed  guilty  of  nnjust  discrimination,  which  is  hereby 
prohibited  and  declared  to  be  unlawful' — and  creates  a  statutory  right  ot  re- 
covery, not  of  the  freight  paid,  but  of  damages,  viz.:  'Such  common  carrier 
shall  be  liable  to  the  person  or  persons  Injured  thereby  for  the  full  amount  ot 
damages  sustained  in  consequence  of  any  such  violation  of  the  provisions  ot 
this  act' 

"From  this  it  is  clear  that,  Congress  having  conferred  a  statutory  right  of 
action,  and  having  imposed  a  liability  to  action  by  section  8  on  the  carrier 
who  shall  'do,  or  cause  to  be  done,  or  permit  to  be  done,  any  act,  matter  or 
thing  in  this  act  prohibited  or  declared  to  be  unlawful,'  and,  we  may  add, 
having  conferred  such  right  of  action  without  impoeing  the' precedent  condl- 
tton  of  protest.  It  follows  that  Jiie  courts  cannot  by  construction  impose  on 
the  statutory  right  a  condition  which  Congress  has  not  imposed.  It  follows, 
therefore,  that  this  assignment  cannot  be  sustained.  This  is  in  harmony  with 
the  holding  of  the  Supreme  Court  in  United  States  Bank  v.  Bank  of  Washing- 
ton, 6  Pet  17,  8  L.  Ed.  299,  where  it  was  said:  'Where  money  Is  wrongfully 
and  Illegally  exacted,  It  is  received  without  any  legal  right  or  authority  to 
receive  it;  and  the  law,  at  the  very  time  of  payment,  creates  the  obligation  to 
refund  it.  A  notice  of  Intention  to  recover  back  the  money  does  not.  even  in 
sudi  cases,  create  the  right  to  recover  It  back.  That  results  from  the  illegal 
exaction  of  it ;  and  the  notice  may  serve  to  rebut  the  Inference  ttiat  It  was  a 
voluntary  payment,  or  made  through  mistake.' " 

It  seems  to  me  that  this  decision  determines  the  questions  here  rais- 
ed, and  as  the  right  of  action  under  the  terms  of  the  shipping  act  is 
not  limited  to  shippers,  but  is  given  to  any  person  who  may  be  dam- 
aged, the  demurrers  are  therefore  overruled. 
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UNITED  STATES  r.  HIIXSDALB  DISTILLERY  Ca 
(District  Court,  D.  North  Dakota.    May  31,  1M.7.) 

1.  INTOXICATINO  LiQUORS  «=»138 — OrFBNSES— LABEUMO    gHlFlOENTS— KIITD    OF 

LiQUOB. 

Under  Penal  Code  (Act  March  4,  1909,  c  321)  J  240,  36  Stat.  1137 
(Comp.  St  1916,  i  10410),  requiring  Interstate  shipments  of  spirituous, 
vinous,  malted,  fermented,  or  other  intoxicating  liquor  to  be  so  labeled 
as  to  plainly  show  the  nature  of  their  contents  and  the  quantity  con- 
tained therein,  It  was  eufflcient  to  describe  thft  ooatents  as  Intoxicating 
liquor,  without  specifying  the  particular  kind  of  liQnor. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  |  14&1 

2.  Intoxicating  Liquobs  €=9l.38 — OmNSEs— Labeliro  Shipments. 

Under  Penal  Code,  §  240,  requiring  interstate  shipments  of  Intox- 
icating liquor  to  be  80  labeled  as  to  tdaloly  show  the  nature  of  their  con- 
tients,  any  attempt  to  evade  the  law,  by  failing  to  set  forth  the  particu- 
lars truthfully,  or  to  disclose  them  plainly,  or  any  attempt  to  cover  up 
with  advertising  matter  the  facts  *hlch  the  law  requires  the  label  to  re- 
veal, so  as  to  readily  catch  the  eye,  violates  the  law. 

[Ed.  Note. — For  other  cases,  se^  Intoxicating  Uquors,  Cent.  Dig.  8  148.] 

The  Hillsdale  Distillery  Company  was  indicted  for  an  ofiense.  On 
demurrer  to  the  indictment.    Demurrer  sustained. 

M.  A.  Hildreth.  U.  S.  Atty.,  of  Fargo,  N.  D. 
Fowler  &  Green,  of  Fargo,  N.  D.,  for  defendant 

AMIDON,  District  Judge.  Defendant  was  indicted  for  violating 
section  240  of  the  Penal  Code.  The  indictment  charges  that  it  shipped 
a  package  containing  intoxicating  liquors  from  St.  Paul,  Minn.,  to  Tol- 
na,  N.  D.,  without  such  package  being  labeled  on  tlie  outside  cover,  so 
as  to  plainly  show  the  name.of  the  consimee,  the  nature  of  the  contents, 
and  the  quantity  contained  therein.  Defendant  demanded  a  bill  of 
particulars,  which  should  set  forth  the  label.  The  government  filed 
such  a  bill,  attaching  the  label  taken  from  the  package  of  intoxicating 
liquors  as  an  exhibit.  Defendant  then  demurred  to  the  indictment,  as 
explained  by  the  bill  of  particulars,  upon  the  ground  that  it  failed  to 
state  a  public  offense,  and  the  case  is  now  submitted  on  tliis  de- 
murrer. 

The  label  is  printed  in  clear,  black  type  on  a  yellow  bocl^fround. 
All  the  lettering  is  in  small  capitals,  except  defendant's  name,  which 
is  in  large  capitals.  The  name  of  the  consignee  is  Vritten  on  the  label 
by  typewriter.  The  quantity  of  liquor,  "2%"  is  also  written  by  type- 
writer in  frwit  of  the  printed  word  "gallons,"  so  that  the  section  of 
the  label  dealing  with  the  contents  of  the  package  reads,  "2%  gallons 
intoxicating  liquor."  This  statement  is  plain  in  type,  and  is  as  con- 
spicuous as  any  other  matter  contained  in  the  label,  except  the  words 
"Hillsdale  Distillery  Co."  It  stands  immediately  opposite  the  name 
of  the  consignee,  and  is  framed  in  black  lines,  so  as  to  bring  out  the 
statement  clearly  on  the  face  of  the  label. 

[1]  No  point  is  made  by  the  government  that  the  label  is  not 

'      ■  ■ —  I  ■ 
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"plain,"  or  that  it  does  not  correctly  state  the  (Quantity  contained  in  the 
package.  The  indictment  rests  upon  the  ground  that  the  use  of  the 
words  "intoxicating  liquor"  does  not  adequately  describe  "the  nature 
of  its  contents,"  within  the  requirements  of  the  law,  and  counsel  for 
the  government  urges  that  the  label  should  v  descend  to  particulars, 
and  specify  the  kind  of  intoxicating  liquor,  such  as.  beer,  whisky, 
brandy,  wine,  or  champagne,  and  state  the  quantity  of  each  if  more 
than  one  kind  of  liquor  is  contained  in  the  package.  I  do  not  think 
this  is  a  sound  interpretation  of  the  law.  The  statute  deals  with  in- 
toxicating liquor.  That  term  covers  all  kinds  of  liquor  which  it  men- 
tions. Any  shipment  of  liquor  which  comes  within  the  term  "intoxi- 
cating" must  comply  with  the  provisions  of  the  law.  I  am  unable 
to  discover  any  public  purpose  that  would  be  promoted  by  requiring 
the  label  to  descend  into  details.  On  the  contrary  I  can  see  many 
practical  objections.  More  than  one  kind  of  intoxicating  liquors  may 
be  placed  in  the  same  package.  Other  cases  submitted  to  the  court 
with  this  case  show  that  practice  not  to  be  uncommon.  It  would  be 
quite  impracticable  to  set  forth  in  a  label  an  invoice  of  different  kinds 
of  liquor,  showing  the  quantity  of  each.  Further,  the  requirement  of 
clearness  would  be  greatly  promoted  by  printing  the  label,  instead  of 
using  either  script  or  typewriting.  It  would  be  impracticable,  however, 
to  use  printing,  if  the  label  is  required  to  specify  several  kinds  of 
liquor,  which  would  vary  both  in  quantity  and  kind  with  different 
shipments.  The  limitations  of  size  of  the  label  for  different  packages 
might  also  forbi<J  the  setting  out  of  details  in  the  label,  if  the  require- 
ment of  the  law  that  it  shall  "plainly  show"  the  matters  specified  is 
also  complied  with.  If  it  were  held  that  the  label  must  contain  an 
invoice  of  the  different  kinds  of  liquor  in  the  package,  it  is  manifest 
that  such  a  label  would  frequently  be  impractical  in  size,  or  fail  to  be 
"plain"  in  its  disclosures.  In  my  judgment,  therefore,  the  specification 
"intoxicating  liquor"  is  a  sufficient  disclosure  of  "the  nature  of  the 
contents"  of  the  package  to>  satisfy  the  law. 

It  is  impossible  to  lay  down  any  universal  rule  that  will  be  applicable 
to  all  labds.  Each  case  arising  under  the  statute  will  have  to  be  dealt 
with  according  to  its  peculiar  features.  In  several  cases  that  recently 
came  before  this  court  the  word  "liquor"  was  the  only  disclosure  as  to 
the  nature  of  the  contents  of  the  package,  and  this  word  was  either 
written  on  the  back  of  the  label,  or  written  or  printed  so  as  to  conceal, 
rather  than  disclose^  what  the  package  contained.  Those  labels  were 
held  to  be  a  violation  of  the  law. 

[2]  The  statute  requires  that  the  particulars  it  mentions  shall  be 
"plainly"  shown  on  the  label.  Any  attempt  to  evade  the  law  by  fail- 
ing to  set  forth  the  particulars  truthfully,  or  to  disclose  them  plainly, 
falls  within  the  condemnation  of  the  statute.  The  label  should  be  de- 
voted to  disclosing  the  facts  mentioned  in  the  statute,  and  not  to  adver- 
tising. Any  attempt  to  cover  up  with  advertising  matter  the  facts 
which  the  law  requires  the  label  to  reveal,  so  as  readily  to  cj^tch  the 
eye,  violates  the  law.  Section  240,  however,  does  not  contemplate 
that  the  label  shall  be  made  impractical  in  the  channels  of  commerce, 
and  in  my  judgment  this  would  be  the  result  of  requiring  it  to  set 
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forth  an  invoice  showing  the  quantity  and  particular  kind  of  different 
varieties  of  intoxicating  liquor. 
The  demurrer  is  therefore  sustained. 


POSTAL  TELEORAPH  CABLE  CO.  v.  CITY  COUNCIL  OF  AUGUSTA. 
(District  Goart,  S.  D.  G«orgU,  N.  B.  0.    May  14,  1917.) 

Tbleobaphs  and  TzxEPnoNBs  «3»10(1Z) — Rights  m  Vvoeaawtvim  ConDtms. 

Under  a  dty  ordinance  requiring  all  teleiAone  and  telegrapb  wires, 
on  or  over  the  streets  of  the  city,  or  thereafter  installed,  to  be  placed 
underground  in  conduits  of  sutUcient  number  to  accommodate  existing 
wires  and  the  natural  Increase  for  a  reasonable  time  jn  the  future,  and 
providing  that  all  excavations,  constructions,  etc.,  should  be  under  the 
ordinances  of  the  city,  and  under  the  supervlsioo  and  control  of  tlie 
commissioner  of  public  works,  where  a  telegraph  company  did  not 
utilize  aU  of  the  space  in  its  conduits  with  its  wires,  the  dty  could  not 
appropriate  such  space  for  its  wires,  and  then  deny  the  telegraph  com- 
pany the  right  to  use  It  for  wires  subsequently  installed,  though  no  ex- 
press authority  had  been  granted  to  the  company  to  lay  the  conduit  on 
the  particular  street 

[EM.  Note. — Wot  other  cases,  see  Tetegraphs  and  Telephones,  Cent.  Dig. 
16.] 

In  Equity.  Suit  by  the  Postal  Telegraph  Cable  Qjmpany  against  the 
City  Council  of  Augusta.    Decree  for  plaintiff. 

C.  E.  Dunbar  and  Dunbar  &  Elliott,  all  of  Augusta,  Ga.,  for  plaintiff. 
I.  S.  Peebles,  Jr.,  City  Atty.,  of  Augusta,  Ga.,  for  defendant 

SPEER,  EXstrict  Judge  (orally).  The  ordinance  upon  which  the 
complainant  relies  is  as  follows : 

"Sec.  195.  Within  ten  years  from  November  4,  1901,  all  telephone,  tele- 
graph, and  electric  light  wires  of  all  kinds,  now  on  or  over,  or  hereafter 
placed  on  or  over,  the  streets  of  the  city  of  Augusta,  within  the  fire  limits, 
except  trolley  and  feed  wlreel  of  electrical  car  lines,  shall  be  placed  and  kept 
underground,  as  hereinafter  required.  Such  of  said  wires  as  are  required 
placed  underground  as  may  be  Installed  within  said  ten  years  shall  be  so 
placed  within  said  period;  such  as  may  be  Installed  after  the  expiration  of 
said  period  shall  be  so  placed  upon  installation. 

"Sec.  196.  The  wires  required  placed  imdergroimd  In  the  preceding  sec- 
tion shall  be  placed  In  terra  cotta  conduits  (or  conduits  of  other  first-class  or 
standard  material,  laid  in  such  manner,  and  with  the  j(^ts,  so  constructed, 
as  to  be  first-class  in  every  particular).  The  manholes  shall  be  safely  covered, 
and  while  open  shall  be  guarded  by  a  substantial  iron  ralUng,  and,  If  at 
night,  by  lights  also.  Such  conduits  shall  be  laid  in  sufficient  number,  not 
only  to  accommodate  the  exlatlag  wires,  but  the  natural  increase  for .  a 
reasonable  time  in  the  future.  All  excavations,  constructions,  repairs,  and 
renewals  shall  be  done  under  the  existing  or  future  ordinances  of  the  dty  oi 
Augusta,  and  under  the  supervision  and  control  of  the  commissioner  of  public 
works  of  Augusta." 

Now,  within  the  ten  years  the  complainant  obtained  authority  from 
the  proper  representative,  from  the  commissioner  of  public  works  in 
Augusta  and  constructed  this  conduit.  It  utilized  in  part  some  of  its 
wires,  but  did  not  utilize  it  in  toto.    The  city  authorities,  finding  there 
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was  space  there  for  occupancy  by  its  ovm  wires,  appropriated  it  for 
that  purpose,  and  then,  it  seems  to  the  court,  quite  arbitrarily  forbade 
the  Postal  Company  to  exercise  the  power  which  had  been  granted  by 
the'  ordinance  of  1901.  That  ordinance  obviously  looks,  not  only  to 
the  wires  that  were  then  to  be  laid  by  these  various  telegraph  and  tele- 
phone companies,  but  to  those  which  might  be  needed,  because  of  the 
increase  of  their  business. 

It  is  said  that  there  was  no  express  authority  to  lay  the  conduit  on 
this  particular  street.  That  may  be  true,  but  the  ordinance  is  general, 
and  in  its  operation  obliges  the  telegraph  and  telephone  companies  to 
lay  such  wires  as  may  be  neccessary  for  their  business  underground. 
To  this  end  this  particular  conduit  was  constructed.  If  the  city  had 
any  objection  to  it,  it  ought  to  have  expressed  it  at  the  time  the  com- 
pany was  laying  it.  That  it  did  not  have  such  objection  is  obvious  from 
the  fact  that  no  expression  of  objection  was  made. 

It  is  said  tiiat  there  was  no  express  grant  for  that  particular  street, 
but  the  grant  was  made  by  the  originsd  ordinance  for  all  the  streets. 
That  is  what  was  implied,  and,  as  I  understand,  is  what  was  expressed. 
The  instrument  not  only  implies,  but  requires,  all  wires  to  be  placed 
imder^ound.  It  grants  the  authority  to  use  its  £scretion  to  lay  these 
wires  in  such  manner  as  may  be  prescribed  by  the  city  authorities.  I 
therefore  think  it  is  very  dear  that  the  city  had  no  right  to  take  this 
conduit,  and  use  it  for  its  own  purpose,  and  exclude  the  Postal  Ccon- 
pany  from  any  use  of  it  whatever.  It  is  said  that  the  use  by  the  Postal 
Company  would  interfere  with  the  wires  of  the  city,  but  the  weight  of 
the  evidence  is  that  this  is  not  the  fact ;  but,  if  true,  the  city  would  not 
have  authority  to  appropriate  the  conduit  of  the  Postal  Company,  and 
then,  because  of  its  own  wrong  prevent  the  use  by  the  Postal  Com- 
pany, for  the  reason  that  the  Postal  Company  would  interfere  with 
the  wires  already  placed  there  by  the  city.  I  think,  however,  gentlemen, 
that  this  is  a  case  for  settlement  I  think  you  can  very  well  arrange  this 
matter,  and  consent  to  the  Postal  Company  putting  its  wires  in. 

The  court  directs  that  an  order  be  taken  authorizing  such  agreement, 
if  that  be  possible,  and,  if  not,  that  the  city  be  enjoined  from  any  inter- 
ference with  the  officers  of  the  Postal  Cwnpany  in  placing  its  wires  in 
its  own  conduit,  or  with  the  wires  when  so  placed. 


CONTINENTAL  TEUST  CO.  v.  BUTTS  COUNTY  et  aL 

(District  Court,  &  D.  Georgia,  W.  D.    May  15,  1917.) 

Sbuovai.  or  Caitses  «s»31 — Bight  to  Remove — ^Nscessart  Parties. 

A  county  In  Georgia  Issued  a  series  of' warrants,  and  was  subsequently 
Induced  to  Issue  another  series  for  the  same  consideration.  The  bolder 
of  the  second  series  brought  stilt  against  the  holders  of  the  first  war- 
rants, and  also  against  the  county  for  equitable  relief.  Held  that,  If  the 
whole  matter  was  to  be  adjusted  In  one  proceeding,  as  It  should  be,  the 
county  was  both  a  proper  and  a  necessary  i)arty,  since  It  was  entitled  to 
be  heard  as  to  the  legality  of  the  second  series  of  warrants,  and  also 
as  to  the  propriety  of  a  part  payment  which  had  been  made  on  the  first 
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series,  and  bence  tbe  cause  was  not  removable  Crom  a  Georgia  state 
court  to  the  federal  court. 
[Ed.  Note. — For  other  cases,  see  Eemoval  of  Causes,  Cent.  Dig.  {  71.] 

In  Equity.  Suit  for  equitable  relief  by  the  Continental  Trust  Com- 
pany against  Butts  County  and  others.  On  motion  to  remand.  Cause 
remanded. 

Robert  C.  &  Philip  H.  Alston,  of  Atlanta,  Ga.,  for  plaintiff. 

E.  J.  Reagan,  of  Mc'Donough,  Ga.,  for  defendant  Butts  Coimty. 

T.  B.  Higdon,  of  Atlanta,  Ga.,  for  other  defendants. 

SPEER,  District  Judge.  This  is  a  case  where  Butts  county,  Ga., 
issued  warrants  of  a  certain  series  to  the  Salisbury  Metal  Culvert  Com- 
pany, a  North  Carolina  corporation,  for  rtiaterial  furnished  for  the  im- 
provement of  its  roads.  It  is  alleged  that  it  was  subsequently  induced  to 
issue  another  series  of  warrants  for  the  s£ime  consideration.  The  latter 
series  is  held  by  the  plaintiflEs  here.  Thty  brought  suit  in  the  superior 
court  of  Butts  county  against  tiie  holders  of  the  first  warrants,  and 
also  against  Butts  county. 

It  is  quite  impossible,  as  the  court  understands  this  record,  for  the 
court  to  do  complete  eqnity,  in  the  absence  of  Butts  county  as  a  party. 
Butts  county  is  entitlwi  to.  be  heard  as  to  the  legality  of  the  second 
series  of  warrants,  and  klso  as  to  the  pct^iety  of  a  part  j)ayment 
of  25  per  cent.,  which  it  has  made  on  the  first  series.  It  is  therefore  a 
proper  party ;  in  the  opinion  of  the  court;  it  is  also  a  necessary  party, 
if  the  whole  matter  is  to  be  adjusted  in  one  proceeding,  and  of  course 
the  law  abhors  a  multiplicity  of  actions. 

All  the  parties  are  before  the  superior  court  of  Butts  county,  and 
the  case  ought  not  to  have  been  removed.  Two  of  the  defendants  are 
citizens  of  other  states,  and  the  essential  Butts  county  is  a  citizen  of  this 
state.  For  these  reasons,  I  feel  obliged  to  direct  that  the  cause  be 
remanded. 


In  re  KNAJPP  BROS,  et  al. 

(District  Court,  N.  D.  New  lorlt.    May  31,  1917.) 

Judgment  ®=»S28(3) — Oonclusivsitess — MAXTEBfi  Concludsd. 

Petitioners  sold  land  to  U.,  who  told  them  to  send  the  deed  to  the 
bankrupts'  private  bank,  and  they  would  receive  their  money.  They  sent 
It  to  the  bank,  accompanied  by  a  letter  asking  the  bankrupts  to  put  the 
money  on  Interest  and  send  a  check.  U,  had  no  money  In  the  bank,  but 
was  organizing  a  corporation,  and  one  of  the  bankrupts  drew  a  check,  pur- 
porting to  be  that  of  the  corporation,  marked  it  "Paid"  and  sent  peti- 
tioners a  certificate  of  deposit  for  the  amount.  The  bankrupts  were  then 
insolvent,  but  did  not  fall  for  some  time,  during  which,  bo  far  as  ap- 
peared, petitioners  could  have  obtained  their  money  oq  the  certUicate  of 
deposit.  After  bankruptcy  the  trustee  reoovered  Judgment  against  the 
corporation  for  the  amount  of  such  check,  with  interest,  as  for  an  over- 
draft. Petitioners  sued  U.  and  the  corporation  in  the  state  court,  which 
decided  against  them,  holding  that  they  received  from  the  bank  Just  what 
tliey  requested.    Held  that,  In  the  face  of  this  Judgment,  there  was  no 
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tbsory  on  -wUdi  tbe.bankcpptcy  court  was'BUtborlsed  to  direct  -Uie  trustee 
to  a&slgQ  tha  jadgmeut  recovered  by  talm  to  t3i&  petitioners. 

[Ed.  Note,— For  other  cases,  see  Judgment,  bent.  Dig.  {§  1507,  1508, 
1515.] 

In  Bankruptcy.  I%the;  Matter  of  Knapp  Bros.,  a  copartnership,  and 
Charles  J.  Knapp  and  others,  individuals,  bankrupts.  On  application 
by  Ella  J.  and  Nellie  E-  Wbeaton  for  an  order  directing  the  trustee 
to  assign  a  certain  judgment  to  the  petitioners.    Application  denied. 

Vere  H.  MuHer  and  R-  F.  Bieber,  both  of  Binghamton,  N.  Y.,  few 
petitioners. 

E.  D.  Gumming,  of  Deposit,  N.  Y.,  and  Archibald  Howard,  of 
Binghamton,  N.  Y.,  for  trustee.' 

BAY,  District  Judge.  An  order  of  reference  was  made  to  a  special 
master,  with  directions  to  take  evidence  and.  report  same  to  the  court 
with  findings  of  fact  This  has  been  done.  '  Tltere  is  tio  pretense  that 
the  petitioners,  Ella.  J.  and  Nellie  E.  Wheaton,  ever  owned  the  judg- 
ment or  the  cause  of  actSdn  on  which  it  was  cAtained.  The  claim  to 
the  relief  demanded  is  based  on  equities  growing  out  of  tfie  following 
transactions : 

I.  September  30,  1908i  said  petitioniers  were  the  owners  in  fee  of 
certain  premises  in  the  villalge  of  Deposit,  Bro6me  County,  N.  Y.,  of  the 
value  of  $2,300.  The  I>epos!t  Theater  Company,  of  Deposit,  N.  Y., 
was  not  then  incorporated,  but  was  at  a  later  date.  One  Daniel  G. 
Underwood  represented  certain  interests  and  interested  parties  which 
later  became  the  Deposit  Theater  Company.  In  fact,  he  was  not 
agent  for  any  one ;  but  he  desired  to  get  hold  of  the  property  for  the 
purpdse  of  tratlsferring  it  to  such  company  when  drg-anized.  He 
negotiated  for  the  purchase  of  said  property  with  a  view  to  such  trans- 
fer later,  and  such  negotiations  resulted  in  the  execution  of  a  deed  by 
said  petitioners  to  him.  He  told  theih  to  send  the  deed  to  the  Bank  of 
Knapp  Bros.,  private'  bankers,  and  they  would  get  the  money.  Under- 
wood had  no  account  or  credit  or  money  in  the  bank. 

II.  On  or  about  September-  30,  1908,  the  deed  was  sent  to  the  bank, 
accompanied  by  a  letter  written  bv  one  of  the  petitkmers,  but  repre- 
senting both,  and  which  reads  as  follows: 

"Binghamton,  N.  T.,  Sept  30/08. 
»'Mr.  O.  Knapp — Dear  Sir:    Find  Inclosed  deed  for  house  and  lot     Please 
'bold  the  same  In'^rotir  posRassion;  nntll  the  sum  of  $2,300  Is  paid  you  by  Dan 
Underwood.    Would  llie  th©  amount  put  on  Interest  In  your  bank,  and  check 
;Bent  to  us  for  same.  Miss  Nellie  K  Wheaton. 

"Mrs.  Ellen  J.  Wheaton." 

C.  Knapp  was  one  of  thefhm.of  Knapp  Bros,  No  money  was  paid 
•or  left  at  the  bank  by  Underwood,  or  any  one  for  him ;  but  Knapp, 
•knowing  the  purpose  of  the  transaction,  arbitrarily  caused  a  check  to 

be  drawn,  reading  as  ioUows : 

"Deposit,  N.  X.,  Oct.  8,  1908.    No. ^.  . 

"Knapp  Brothers,  Bankers,  Successors  to  the  Deposit  National  Bank: 

"Pay  to  the  order  of  Cfa.  for  B.  J.  or  N.  E.  Wheaton  In  payt.  of  Deposit 
Property,  $2300.00,  Twerity-Hiree  Hundl?ed  Dollars. 

"Deposit  Theater  Co.  to  be 

"C.  P.  K.  by  I*  D.  H." 
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— ^marked  acfoss  the  face  by  stamp:  "Paid  Oct.  9,  Knapp  Bros., 
Bankers,  Deposit,  N.  Y.,"  and  charged  it  to  the  Deposit  Theater  Com- 
pany, not  then  incorporated  or  organized,  and  directed  an  account  to 
be  opened  with  such  company.  Such  an  account  was  placed  on  the 
books,  but  no  money  was  paid  or  deposited  by  any  one.  The  bank  in 
fact  was  insolvent  at  the  time. 

On  the  same  day  Knapp  Bros,  made  out  and  sent  to  the  petitioners 
a  certificate  of  deposit  reading  as  follows : 

"»2300.00.  Deporit,  N.  Y.,  Oct  8,  1808. 

"Knapp  Brothers,  Bankers,  Successors  to  the  Deposit  National  Bank. 

"Mrs.  Ellen  J.  Wheaton  has  deposited  wltb  this  bank  twenty-three  bandred 
dollars,  payable  to  the  order  of  Ellen  J.  or  MelUe  E.  Wheaton,  on  return  of 
this  certificate  properly  indorsed.  Interest  at  the  rate  of  tour  per  cent,  per 
annum  if  left  six  months. 

"Xo.  14,273.  Knapp  Bios.,  H. 

"Certificate  of  deposit,  not  subject  to  chectc" 

Indorsed:    "Ellen  J.  Wtaeaton." 

The  petitioners  were  ignorant  of  these  transactions  at  the  bank  and 
of  its  insolvency;  but,  as  seen,  they  received  the  obligation  of  the 
bank  in  the  above  form. 

III.  In  January,  1909,  Underwood  and  wife  conveyed  said  premises 
to  the  Deposit  Theater  Company,  then  organized.  The  theater  com- 
pany paid  nothing  to  Underwood  or  the  bank  for  such  premises,  nor 
did  any  other  person,  or  in  consideration  for  such  credit  to  Under- 
wood, or  for  such  certificate  of  deposit  The  said  Knapp  Bros,  con- 
tinued in  business  until  the  close  of  business  April  8,.  1909,  when  they 
failed. 

IV.  The  result  was  the  Deposit  Theater  Company  had  the  peti- 
tioners' real  property,  of  the  vedue  of  $2,300 ;  the  bank  received  noth- 
ing, was  insolvent,  and  the  petitioners  had  such  certificate  of  deposit, 
substantially  worthless.    It  will  pay  a  small  dividend  in  bankruptcy. 

V.  In  July,  1910,  one  Gregory,  as  trustee  in  bankruptcy  of  Knapp 
Bros.,  both  as  a  firm  and  as  individuals,  recovered  a  judgment  in  die 
Supreme  Court  of  the  state  of  New  York  against  said  theater  company 
for  a  purported  overdraft,  the  amount  of  such  check  and  interest, 
viz.  $2,566.57,  and  same  was  docketed  and  became  a  lien  on  such 
premises.  This  is  the  judgment  which  the  petitioners  seek  to  have 
assigned  to  them. 

VI.  The  petitioners  brought  an  action  in  the  Supreme  Court  of  the 
state  of  New  York  against  Undei^vood  and  wife  and  said  theater  com- 
pany, setting  out  the  facts,  in  the  main,  demanding  judgment  for  the 
unpaid  purchase  price  of  such  premises,  and  demanding  that  it  be 
declared  a  lien  prior  to  such  judgment  last  referred  to.  The  petition- 
ers were  defeated  in  that  action ;  the  Supreme  Coart  holding  that  the 
petitioners  got  from  the  bank  of  Knapp  Bros,  what  they  requested — 
that  is,  credit  with  that  bank  for  the  purchase  money.  That  court  ig- 
nored the  fact  that  the  bank  received  nothing  and  was  insolvent  at 
the  time. 

In  face  of  this  last  judgment  and  decision  of  the  Supreme  Court  of 
the  state,  I  fail  to  discover  any  theory  on  which  this  court  can  direct 
the  trustee  in  bankruptcy  of  Knapp  Bros,  to  assign  to  the  petitioners 
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the  judgment  againM  the  tiie^er  company  recovered  on  the  alleged 
overdraft  of  said  theater  company.  It  was  not  recovered  on  any  in- 
debtedness of  the  theater  company  to  the  petitioners,  but  on  an  alleged 
indebtedness  of 'that  company  to  the  Knapp  Bros,  (private  bank).  True, 
Knapp  Bros,  were  insoltent,  and  in  fact  received  nothing  for  the 
delivery  of  the  deed  to  Underwood,  and  he  received  nothing  for  deed- 
ing the  property  to  the  theater  company  and  paid  nothing  to  tiie  bank, 
but  an  obligation  of  the  bank  (Knapp  Bros!)  to  the  petitioners  was 
created  by  the  check  credit  given  and  the  certificate  of  deposit,  and 
subsequently  the  theater  company  acknowled|;ed  its  liability  to  the 
bank,  and  the  judgment  resulted.  The  petitioners  could  have  de- 
manded, and,  so  far  as  appears,  could  have  received,  their  money  of 
the  bank  on  the  certificate  of  deposit  at  any  time  prior  to  its  failure. 
That  liability  of  the  bank,  Knapp  Bros.,  now  in  bankruptcy,  has  not 
been  denied  or  questioned  by  the  trustee,  and,  so  far  as  appears,  the 
situation  of  the  petitioners  is  the  same  as  if  the  money  had  been  paid 
to  the  bank  by  Underwood  or  the  theater  company.  True,  the  direc- 
tions to  Knapp  Bros,  were  to  deliver  the  deed  to  Underwood  when 
and  only  when  $2,300  was  paid  by  him,  but  then  followed  this : 

"Would  like  the  amotmt  put  on  hiterest  In  your  bank  and  check  sent  to 
us  for  same," 

This  meant,  of  course,  the  sending  of  a  certificate  of  deposit  or  its 
equivalent  and  the  creation  of  an  indebtedness  of  the  bank  to  the 
petitioners.  There  is  no  evidence  or  suggestion  thai:  the  nonreceipt  of 
the  $2,300  by  the  bank  had  anything  to  do  with  the  insolvency  of  the 
bank  or  its  failure;  that  is,  the  violation  of  the  duty  of  the  bank  to 
the  petitioners  in  delivering  the  deed  without  payment  of  the  money 
by  Underwood  is  not  shown  to  have  resulted  m  any  loss  or  damage 
to  the  petitioners.  Clearly  the  petitioners  have  a  claim  against  the 
bank  (Knapp  Bros.);  but  the  Supreme  Court  has  decided,  as  stated, 
that  the  petitioners  had  and  have  no  claim  against  Underwood  or  the 
theater  company  or  the  property. 

The  application  is  denied. 


KNAPP  et  ai.  v.  bulijOoh:  tbactor  oa 

VANCE  v.  CHICAGO  POBTEAIT  CO.  et  aL 

(District  Court,  S.  D.  Gallfomla,  8.  D.    May  19,  191T.) 

Nos.  546,  570. 

1.  CovMXBCE  e=>Sl — Foreign  Cobporatiows — l/iABii,irr  to  bk  Surd. 

That  a  foreign  corporation  Is  engaged  In  Interstate  commerGe  does  not 
render  It  Immune  Irom  the  assertion  of  Jurisdiction  by  the  state  courts 
In  any  state  in  which  it  Is  engaged  In  doing  business,  and  in  which  proper 
proTlsloD  Is  made  by  law  for  the  assertion  of  jurisdiction  o7er  It 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  {  46.] 

2.  COKPOBATIOKS-    4s>di2(l)— SVtUIOlt     OOKFOBATIOItB — "DOINe     BUSINRSS"— 

What  CoNsxiroiaBB. 

A  foreign  owporatloa  Is  "doing  busloeas"  wlthla  a  state,  where  it  Is 
engaged  In  a  more  or  less  continuous  effort,  not  merely  casual,  sporadic, 
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or  isolated,  to  oondtict  and  cany  on  wtthin  snch  state  aonie  part  of  tbe 
business  In  which  it  is  usually  and  generally  engaged. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  2520,  2521. 

For  other  definitions,  see  Words  apd  Phrases,  First  and  Second  Series. 
Doing  Business.]  '  , 

8.  GOBPOBATIONS  ^=^642(4) — ^FOBBIOII  COBPOSATIONS — DOINO  BVSnTBSS — WHAT 

CONBTITTJTES. 

An  Illinois  corporation  was  selling  farm  tractors  in  Callfomla  through 
resident  sales  agents,  who  were  given  exclusive  terrltory.'in  which  thev 
were  required  to  solicit  and  procure  orders.  Their  contracts  required 
them  to  receive  all  goods  shipped,  to  deliver,  set  op,  and  start  every  ma- 
chine sold,  and  Instruct  the  purchaser  how  to  adjust  it.  and  to  be  re- 
sponsible for  all  tractora  purchased.  Orders  for  machines  provided  that 
they  were  not  to  be  valid  until  accepted  by  the  company,  and  contained  a 
warranty  and  an  agreement  to  furnish  free  of  charge  any  part  proving  de- 
fective within  one  year,  and  by  its  agraemeirt  with  its  agents  the  com- 
pany agreed  to  famish  a  BUK>ly  of  repairs  or  f^are  parts.  Tbe  company 
reserved  the  right  to  make  sales  at  the  San  Diego  exposition,  and  within 
two  years  its  president  had  been  In  the  state  superintending  and  directing 
the  management  of  Its  affairs,  arid  various  directors,  employes,  and 
agents,  including  its  general  manager,  had  assisted  in  demonstrating, 
operating,  and  repairing  traetorst  and  bn  one  «ccasloo  a  sale  had  been 
made  by  the  general  manager.  Seld,  that  the  corporation  was  doing 
business  in  California. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  f  2524.] 

4.  COBPOBATIONS  «=»«42(4) — FOBEIOW  COBPOKATIONS— DoiNO  BtTBINESS — ^WHAT 

CONSTITTTTKS. 

An  Illinois  corporatiOD.  was  carrying  on  the  iMudness  of  enlarging  por- 
traits and  selUng  frames  under  a  system  of  contracts  providing  for  the 
employment  of  district  managers,  road  managers,  solicitors,  etc.,  to  se- 
cure orders  for  enlarging  portraits,  and  to  semre  the  purchase  of  and 
payment  for  frames  in  which  portraits  were  contained ;  its  annual  busi- 
ness in  California  on  the  sale  of  franteS'  exceeding  $10,000.  It  had  a 
road  manager  in  California,  who  had  general  supervision  of  the  soliciting 
and  securing  of  orders,  and  of  the  wopk  of  salesmen,  solicitors,  etc.,  and 
was  required  to  devote  his  entire  time  to  Its  business.  Held,  that  it  was 
doing  business  in  California. 

[Ed.  Note. — For  other  cases,  see  Corporations,  C^it  Dig.  |  2524.] 

5,  Corporations  «='668(4) — Fobbior  CoBPOBAnoNS — Sxbvice  of  Pbocess — 

"Business  Aoewt." 

A  resident  sales  agent  of  a  corporation  engaged  In  selling  farm  trac- 
tors, who  was  given  ekclnslve  testitory,  -  In-  Wlildl  °  he  was  required  to 
canvass  for  orders,  apd  who  was  required  to  receive  all  goods  shipped, 
and  to  deliver,  set  up,  and  start  every  machine  sold,  and  to  Instruct  pur- 
chasers, and  who  was  to  be  furnished  a  supply  oif  repairs  or-spare  parts, 
was  a  "business  agx?nt"  of  such  corporation,  upon  whom  service  at 
process  was  properly  made,  nnder-  Code  Civ.  Proc  CaL  |  411,  providing 
that  in  suits  against  a  foreign  corporatiQa  doing  business  and  having  a 
managing  or  business  agent  within  the  state,  service  may  be  made  by 
delivering  a  copy  of  the  summons  to  such  agent 

[Ed.  Note. — For  other  cases,  see  Corporations,  Gent.  Dig.  {  2610. 

For  other  definitions,  see  Worda  and  Phrases,  First  and  Second  Series, 
Business  Agent.] 

S.   CoBPOSBATIONS    9=3668(4)-<^F0BEISK    COBPOAaTRmS— 6BBVICK    OT    PSOCESS. 

Where  service  of  process  could  not  be  made  upon  lAe  business  agent 
of  a  corp«atioa  in  Charge  of  its  principal  place  of  bnslnees  within  the 
state,  because  tbe  action  was  brons^t  by  sncb  businem  agent  process  was 
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properly  served  under  Code  Civ.  Proc.  CaL  {  411,  on  another  t»uslness 
agent  located  elsewhere  within  the  state. 
[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {  2610.] 

7.  CouBTs  ©=»366(2) — Fbderal  CoxniTS — Statb  Laws  as  Boles  of  Deoisjon. 
The  decisions  of  state  courts  as  to  the  validity  of  state  statutes  are  not 
binding  apon  the  federal  courts,  so  far  as  rights  secured  under  the  federal 
ConstitutloQ  are  concerned. 
[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §  954.] 
&  Constitutional  Im.w  «=3309(3) — Oobpobations  €=>668(12) — Fobeion  Cob 

POBATIONS — SBBVICB — DUE   PROOBSS   OF   LAW. 

Clv.  Code  Cal.  {  405,  requiring  every  foreign  corporation  to  file  with  the 
secretary  of  state  a  designation  of  some  resident  of  the  state  upon  whom 
process  may  be  served,  and  providing  that  process  may  be  served  on 
the  person  so  designated,  but  If  no  such  person  Is  designated  then  on 
the  secretary  of  state,  violates  the  due  process  clanse  of  the  Constitution, 
so  tar  as  it  authorizes  service  on  the  secretary  of  state  without  requiring 
hink  to  give  any  notice  to  the  corporation. 

[Kd.  Note. — For  other  cEises,  see  Constitutional  Law,-  Cent  Dig.  {{  929, 
930;    Corporations,  Cent  Dig.  g  2619.] 

9.   OORFOBATIONS    «=»668(7) — FOREION    COBPOBATIORS — SKBVIOB    OF    PBOOESS — 

Ofitcebs  and  Aobnts. 

Under  Code  Clv  Proc.  Cal.  §  411,  authorizing  service  upon  a  foreign 
corporation  having  a  managing  or  business  agent,  cashier,  or  secretary 
within  the  state,  by  servlngt  such  agent  cashier,  or  secretary,  service  on 
the  secretary  of  a  foreign  corporation  in  the  state  in  his  private  capacity 
on  a  pleasure  trip,  and  not  as  a  rq;>resentative  of  the  corporation,  was 
not  sufficient 

CQd.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  |  2613.] 
KK  Cokpobations  93>668(5) — Fobbion  Cobpobations — Process — BtrsiNESS  ob 

MaNAOINO  CONDXrCT — BCBIHIESS  AOENT. 

A  foreign  corporation's  resident  road  manager  for  an  entire  state,  re- 
quired to  devote  his  entire  time  and  attention  to  its  business,  and  haying 
general  supervisloti  Of  its  business  and  of  Its  salesmen,  crew  foremen, 
collectors,  deliverymen,  and  district  managers,  Is  a  managing  or  busi- 
ness agent  upon  whom  process  may  properly  be  served,  under  Code  Civ. 
Proc.  CaL  »  411. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  g  2611.] 

11.  CoBPOBATiORB   9=>668<16) — Pbocess — Quashing — Issuing   New    Pbocebs. 

Where,  on  a  motion  to  quash  service  of  process  upon  a  foreign  cor- 
poration. It  appears  that  such  corporation  has  a  business  or  managing 
agent  within  the  state  upon  whom  process  might  be  served,  the  court  in 
quashing  an  invalid  service,  may  authorize  the  Issuance  of  process,  in 
order  that  proper  service  may  be  had  upon  sudi  managiag  agent 

[Bd.  Note.— FOr  other  cases,  see  Corporations,  Cent.  Dig.  S  2(E7.] 

At  Law.  Two  actions — one  by  J.  Herbert  Knapp  and  another,  part- 
ners doing  business  as  Knapp  &  Black,  against  the  Bullock  Tractor 
Company,  and  the  other  by  L.  F.  Vance  against  the  Chicago  Portrait 
Company  and  others.  On  motions  to  quash  the  service  of  summons. 
Service  quashed  in  part,  sustained  in  part,  and  new  process  ordered. 

These  two  cases,  though  entirely  unrelated  In  other  respects,  present  the 
same  general  question  of  law,  and  for  that  reason,  and  for  purposes  of  brevity, 
have  been  ccmsidered  and  will  be  decided  together.  The  question  In  each 
case  is:  When  is  a  foreign  corporation  "doing  business"  within  the  state  of 
California  to  an  extent"  sufficient  to  give  the  courts  of  that  state  Jurisdiction 
to  render  a  Judgment  In  personam,  and  upon  whom  may  service  be  made 
sufficient  to  bind  such  foreign  corporation?    Both  of  these  actions  were  com- 
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menced  In  tbe  snperlor  court  of  Los  Angeles  county,  Cal.,  and  botb  bave  been 
removed  to  tbls  court  and  are  before  tbe  coort  on  motions  to  quasb  service  of 
summons. 

In  tbe  Bullock  Case  It  appears,  from  tbe  afBdavlts  on  file  In  suppwrt  of  and 
In  opposition  to  tbe  motion,  tbat  tbe  defendant  corporation  Is  a  corporation 
organized  and  existing  under  tbe  laws  of  Illinois  and  bavlng  Its  principal  place 
of  business  In  Cblcaga  It  is  engaged  in  tbe  manufacture  and  sale  of  certain 
farming  machinery  known  and  described  as  "Bullock  tractors,"  and  wblcb  it 
sells  In  different  states  of  tbe  Union,  tbrough  tbe  agency  and  medium  of 
certain  "sales  agents,"  wbo  are  appointed  by  it,  and  wbo  act  pursuant  to  con- 
tracts, tbe  terms  of  wblcb  are  set  out  in  affidavits.  It  is  tbe  claim  of  de- 
fendant, of  course,  tbat  it  Is  not  doing  business  in  California;  tbat  it  is 
merely  engaged  in  interstate  commerce,  selling  its  tractors  in  California 
tbrougb  tbe  agency  of  factors  or  commission  merchants.  Tbe  true  facts, 
however,  as  proven  by  tbe  language  of  the  contracts  entered  into  by  defend- 
ant, negative  this  contention.  The  contracts,  one  of  wblcb  was  beld  by 
plaintiffs  and  tbe  other  by  tbe  California  Hydraulic  Engineering  ft  Supply 
Company,  of  San  Francisco,  upon  whom  service  of  summons  was  had  in  tbe 
action,  are  substantially  similar  in  their  terms.  They  purport  to  have  been 
entered  into  by  tbe  defendant  at  Chicago  and  by  tbe  sales  agents  at  their 
places  of  business  in  California,  and  contain  a  provision  whereby  tbe  plaintiffs 
In  tbe  <Hie  Instance,  and  tbe  Engineering  ft  Supply  Company  in  the  other,  were 
appointed  "sole  and  exclusive  sales  agents,"  under  tbe  terms  and  conditions  of 
tbe  contract,  in  certain  described  territory  in  California,  to  wit,  tbe  southern 
half  of  tbe  state  in  tbe  (list  contract,  and  tbe  northern  half  In  tbe  second. 
Other  material  terms  of  tbe  contracts  are  appended  in  tbe  margin.^ 

Tbe  order  blank  referred  to  In  paragraph  4  of  the  contract  is  also  set  out 
in  full  in  tbe  affidavits,  and  shows  an  order  addressed  to  tbe  Bullock  Tractor 
•>>mpany,  to  tte  signed  by  ttie  purchaser,  and  not  to  be  vaUd  until  accepted 

>  "Said  agent,  tor  tb«  commlselon  herein  agreed  to  be  paid,  agrees  a<  follovs: 

"(1)  Said  agent  hereby  agrees  to  thoroughly  and  with  due  dlllgenea  canvaaa  {or  tka 
sale  of  the  machines  covered  by  this  contract  all  the  territory  herein  mentioned,  and  the 
company  agrees  to  furnish  free  to  such  agent  such  adrertlalng  matter  and  order  blanks 
as  It  may  consider  necessary,  and  said  agent  agrees  to  receive,  pay  transportation 
charge*  on.  and  diligently  distribute  said  advertising  matter. 

"(2)  To  receive  all  goods  shipped  under  this  agreement  at  the  written  request  ot  said 
agent,  to  pay  freight  on  same  from  factory,  keep  the  same  well  housed  and  In  good  condi- 
tion, and  to  make  good  any  damages  resulting  from  the  Improper  handling  or  storage  of 
same  until  sold  or  resblpped,  to  keep  the  same  free  from  all  charge  and  expense  to  said 
company.  Including  all  taxes  which  may  be  assessed  on  such  goods  carried  ovw  In  said 
agent's  possession  from  the  preceding  year,  to  collect  from  the  purchaser  the  freight  on 
all  goods  sold,  and  to  make  no  charge  for  freight  handling,  storage,  or  other  expenses:  but 
If  such  company  shaft  remove  or  transfer  any  goods  recelvad  nnder  this  oootract,  said 
agent  shall  be  entitled  to  the  actual  freight  paid  by  him  thereon. 

"(3)  To  deliver,  sat  up,  and  fairly  start  every  machine  sold,  and  to  instruct  the  pur- 
chaser how  to  adjust  It  to  work  In  Uie  different  conditions,  to  pay  all  livery  expenses  that 
may  be  Incurred  by  experts  or  salesmen  furnished  by  said  company  while  assisting  said 
agent,  provided  the  same  are  furnished  at  the  written  request  ot  *r  with  the  consent  In 
writing  of  said  agent. 

"(4)  To  take  a  signed  order  from  each  purchaser  on  blanks  furnished  by  said  company, 
at  the  list  price  hereinafter  spectfled,  said  order  subject  to  the  approval  and  acceptance 
ot  the  company,  and  to  use  or  give  no  warranty  other  than  the  regular  warranty  which 
Is  Incorporated  In  said  order  blanjcs  furnished  by  said  company  and  printed  on  the  back 
of  this  contract  and  made  a  part  thereof. 

"(5)  Said  company  agrees  to  pay  to  said  agent  as  commission  on  tractors  sold  In  ac- 
cordance with  the  terms  of  this  contract,  or  through  any  agency  or  means  within  said 
territory  during  the  life  of  this  contract,  fifteen  per  cent.  (16%)  discount  from  the  list 
prices  herein  named  as  follows:    t.  o.  b.  Chicago. 

75-55  H.  P.  "Giant"    Creeping  Grip USOM 

60-35  H.  P.  "Senior"  "  "    „ J3500.00 

80-20  H.  P   "Junior"  "  "    $2000.00 

15-10  H.  P.   "Baby"  "  " )  950.00 

"It  Is  further  mutually  agreed,  however,  that  said  comfnmy  may  teU  tractor*  at  Ou 
Panama  Coli/omto  BmpotUUm  at  San  Diego  and  turn  over  any  antf  all  order*  (o  taid 
agent,  made  to  parUea  In  territory  herein  covered  by  this  oontiact,  and  said  agent  shall 
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by  the  Tractor  CcMiipany,  and  contains  upon  Its  back,  a  written  warranty 
over  the  name  of  the  defendant,  wherein  defendant  company  warrants  Its 
tractor,  and  "agrees  to  furnish  free  of  charge  any  part  that  may  prove  de- 
tective within  one  year,"  and  provides  for  the  sending  by  the  company  of  an 
ei^pert,  who  shall  put  the  tractor  "In  working  order."  The  cost  of  sending 
the  expert  is  to  be  borne  by  the  company  if  the  trouble  be  due  to  defective  ma- 
terial or  workmanship;  otherwise,  toi  be  borne  by  the  purchaser.  Said  war- 
ranty also-  provides  that,  If  the  tractor  could  not  be  made  to  work  well,  the 
purchaser  should  return  it  to  the  agent,  and  the  price  was  thereupon  to  be 
refunded.  In  addition,  it  appears  from  the  affidavits  that  within  two  years 
last  past  the  president  of  the  Tractor  Company  had  himself  been  in  California 
"superintending  and  directing  the  management  of  the  affairs  in  said  state," 
and  giving  directions  for  the  remodeling  of  said  tractors,  in  order  to  overcome 
certain  defects  detected  in  the  operation  thereof;  that  in  1915  and  1910 
sundry  directors,  employes,  and  agents,  including  the  general  manager  of  the 
company,  came  Into  the  state  of  California,  assisted  in  demonstrating,  oper- 
ating, and  repairing  tractors,  and  in  one  Instance  the  general  manager  him- 
self conducted  the  negotiations  for  the  sale,  and  sold  to  a  purchaser  one  ot 
the  tractors  out  of  the  stock  on  hand  in  plaintifl^s  storeroom. 

In  the  Chicago  Portrait  Company  Case  it  appears  that  the  defendant  com- 
pany, which  is  not  unknown  in  the  federal  courts  (Caldwell  v.  North  Caro- 
lina, 187  U.  S.  622,  23  Sup.  Ct.  229,  47  L.  Ed.  336 ;  Strain  .v.  Chicago  Portrait 
Co.  [O.  C]  126  Fed.  831),  and  whose  business  may  be  fairly  and  substantially 
described  by  a  reference  to  Dozler  v.  State  of  Alabama,  218  V.  S.  124,  30  Sup. 
Ct  649,  54  Ia  Ed.  966,  28  L.  E.  A.  (N.  S.)  264,  and  Davis  v.  Commonwealth.  236 
U.  S.  697,  35  Sup.  Ct.  479,  59  L.  Ed.  795,  is  an  Illinois  corporation,  with  its 
headquarters  and  place  of  business  in  Chicago,  In  that  state.  It  carries  on  a 
very  extensive  selling  campaign  for  enlarged  {tortraits  and  frames,  and  has  a 
very  complicate  and  comprehensive  system  of  contracts  in  vogue  providing 
tor  the  employment  throughout  the  United  States  of  "district  managers," 
"road  managers"  "crew  managers,"  "solicitors,"  "collectors,"  "dellverymen," 
and  other  persons  who  may  be  required  or  called  upon  to  secure  orders  for 

recelv*  a  aommlsslon  of  6  per  cent,  on  all  tractors  so  sold  at  said  Exposition  to  parties 
In  talB  dUtrict. 

"Tbe  commission  sliall  be  paid  on  machines  only  vben  sold  and  settled  tor,  and  none 
sliall  be  paid  on  machines  returned,  nor  on  orders  not  filled,  nor  on  repairs  famished 
Cratls  on  machines. 

"Said  agent  shall  receive  as  eommisalon  on  all  repairs  tor  traeton  or  attackments  25  per 
cent,  ott  the  list  prices  thereof,  and  aald  acent  acre**  to  pay  all  trelxht  and  exprefss 
on  same. 

"(6)  Said  asant  agrees  to  be  responsible  for  all  tractors  purchased  and  ordered  in  writing 
through  blm  that  may  be  shipped  under  this  contract,  and  to  make  settlement  promptly 
for  same  at  the  net  cash  price  herein  named,  after  deducting  the  said  commission  on  ail 
machines  so  ordered  in  writing  by  him  under  this  contract  as  herein  provided. 

"Said  company  agrees  to  furnish  such  a  supply  of  repairs  or  spare  parts  as  It  may  be 
necessary  to  properly  provide  for  the  requirements  of  the  trade  in  the  territory  covered 
by  this  contract,  and  said  agent  herein  agrees  to  exercise  reasonable  diligence  and  care 
with  reference  to  all  repair  ilarta  so  shipped  under  this  contract,  and  to  make  an  account- 
ing to  said  company  of  all  repair  parts  semiannually,  and  to  pay  for  all  repairs  sold 
from  such  stock  of  repairs  under  his  care,  less  the  commission  as  herein  provided. 

"It  Is  expressly  agreed  between  tbe  parties  hereto  that  oil  macMnea  orOartd,  repair 
partt,  or  goodt  shipped  under  this  contract,  shall  remain  and  be  held  &y  and  agent  at 
the  exclusive  property  of  said  company  until  the  purdhase  money  shall  have  been  paid 
in  full,  and  said  company  may  at  any  time  uiithout  notice,  take  posseesion  op  the  same. 

"(7)  Said  company  agrees  to  use  Its  best  eltorts  to  complete  and  ship  all  machines  or- 
dered, and  shall  not  be  held  responsible  tor  damages  In  case  of  the  inability  of  said  com- 
pany to  furnish  tbe  goods  or  any  part  of  them. 

"(8)  It  is  further  agreed  that,  should  this  contract  be  terminated  by  expiration  or 
otherwise,  said  agent  will  hold  any  unsold  machines,  attachments,  repairs,  or  other 
property,  subject  to  the  company's  order  tor  a  period  of  not  to  exceed  90  day*  from  ex-- 
plratlon,  without  charge. 

"(9)  It  la  further  agreed  that  this  contract  shall  not  be  valid  and  binding  upon  said 
company  oaUl  tbe  same  is  approved  by  an  offleer  of  the  company  at  its  offices  in  Chicago, 
Illinois,  and  that  It  cannot  be  changed  in  any  of  Its  proTislons  by  any  person  without  the 
written  approval  of  an  officer  of  the  company  at  Chicago,  Illinois."    (Italics'  supplied.) 
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enlarged  portraits,  and,  wbat  apparently  Is  of  more  Importance,  secure  the 
acquiescence  of  purchasers  to  the  purchase  and  payment  of  the  frame  in  which 
the  portrait  Is  contained.  The  annual  business  of  the  company,  in  California, 
on  the  sale  of  frames  alone,  and  exclusive  of  portrait  enlargements,  exceeds 
$10,000.  The  contract  between  the  defendant  and  Its  "road  manager  for  the 
state  of  California"  is  In  the  record,  and  shows  that  such  road  manager,  One 
Frank  S.  Huffman,  Is  to  have  general  supervision  in  the  matter  of  "soliciting 
and  securing  orders  for  the  enlargement  of  pictures  and  of  the  procuring  of 
orders  for  frames  and  the  delivering  of  the  same,  and  of  advising,  counseling, 
or  directing  and  encouraging  others  so  engaged,  either  as  salesman,  crew  fore- 
man, collector,  dellveryman,  or  district  manager."  The  contract  further  pro- 
vides that  said  Huffman  would  "devote  his  entire  time  and  attention  to  first 
party's  business."  The  contract  also  contained  this  language,  wbidi  is  very 
significant,  to  wit:  "It  is  further  agreed  that  the  business  of  first  party  IS 
carried  on  and  conducted  in  all  the  states  and  territories  of  the  United  States 
of  America." 

In  the  BttUock  Case  the  action  was  brought  to  recover  damages  for  breadi 
of  warranty  with  respect  to  tractors  handled  by  plaintiffs  for  defendant.  In 
the  complaint  it  was  alleged,  Inter  alia,  that  the  defendant  "is,  and  at  all 
times  herein  mentioned  has  been,  doing  huslness  In  the  state  of  California ; 
that  it  has  and  maintains  an  office  at  No.  157  North  Los  Angeles  street.  In 
the  dty  of  Los  Angeles,  in  the  county  of  Los  Angeles,  and  state  aforesaid, 
which  is  its  principal  place  of  business  In  the  said  state  of  California."  Apt 
allegation  was  also  made  to  the  effect  that  the  company  had  not  complied 
with  the  provisions  of  section  405  et  seq.  of  the  Civil  Code  of  the  state  of 
California,  hereinafter  referred  to.  Service  of  summons  was  made  and  due 
return  thereof  had  upon  the  California  Hydraulic  Engineering  &  Supply 
Company,  as  "business  agent"  of  defendant,  and  also  upon  the  secretary  of 
state  of  California. 

In  the  Chicago  Portrait  Company  Qase  service  was  had  upon  one  S.  M. 
Paine,  who  admittedly  is  the  secretary  of  defendant  corporation,  and  an 
officer  upon  whom,  ordinarily,  under  the  laws  of  the  state  of  California 
(section  411  C.  C.  P.),  service  could  be  made.  It  Is  apparent,  however,  that 
the  said  Paine  resides  and  has  his  office  In  the  state  of  Illinois,  and  that. 
though  he  was  served  In  the  state  of  California,  it  was  while  he  was  in  tbe 
state  of  California  on  a  short  "pleasure  trip"  for  a  vacation  with  his  wife 
and  family,  and  while  he  at  no  time,  as  seems  to  be  fairly  deduclble  from 
the  proofs,  was  engaged  In  transacting  business  of,  or  In  any  wise  represent- 
ing, defendant  company.  The  claim  is  made  by  plaintiffs  that  Paine  came  to 
California,  not  solely  on  "pleasure,"  but  to  transact  business  for  the  com- 
pany, including  the  adjustment  of  the  very  transaction  sued  on  herein.  ^Hiis 
is  but  the  conclusion,  apparently,  of  plaintiff,  and  is  met  by  positlTe  dailal 
of  Paine.  There  is  no  statement  In  the. affidavits  as  to  what  he  actually  did 
while  here. 

Seymour  L.  McCrory,  of  Los  Angeles,  Cal.,  for  plaintiffs  Knapp  & 
Black. 

Schweitzer  &  Hutton,  of  I<os  Angeles,  Cal.,  for  plaintiff  Vance. 

Bicksler,  Smith  &  Park«,  of  Los  Angeles,  Cal.,  for  defendant  Bul- 
lock Tractor  Co. 

Geo.  H.  Woodruff  and  Clyde  C.  Shoemaker,  both  of  Los  Angeles, 
Cal.,  for  defendants  Chicago  Portrait  Co.  and  others. 

BLEDSOE,  District  Judge  (after  stating  the  facts  as  above).  The 
contentions  of  defendants  in  both  cases  seem  to  be  directed  to  the  point 
that,  because  they  are  engaged  in  interstate  commerce,  they  are  not 
"doing  business"  in  the  state  of  California  within  the  terms  of  the  law 
of  said  state  providing  for  service  of  summons.  Section  411  of  the 
Code  of  Civil  Procedure  of  California  reads: 
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"Tbfl  summons  must  be  serred  by  delivering  a  copy  thereof  as  follows: 
•  •  *  2.  If  suit  Is  against  a  foreign  corporation,  or  a  nonresident  Joint 
stock  company  or  association,  doing  business  and  having  a  managing  or 
business  agent,  cashier  or  secretary  within  this  stote*  To.  such  agent,  ce  shier, 
or  secretary.    •    •    »    6.  In  all  other  cases  to  Vie  defendant  personally." 

And  much,  if  not  most,  of  the  argument  has  been  expended  in  the 
effort  to  cite  a  multitude  of  cases  to  the  effect  that  defendants  are  en- 
gaged in  interstate  commerce,  and  therefore  are  not  amenable  to  the 
laws  of  the  state  of  California. 

[1]  Without  in  any  wise  attempting  to  refer  to  these  authorities,  it 
suffices  to  say  that,  since  the  decision  in  International  Harvester  Co. 
V.  Kentucky,  234  U.  S.  579,  587.  34  Sup.  Ct.  944,  58  L.  Ed.  1479,  the 
fact  that  a  foreign  corporation  may  be  engaged  in  interstate  commerce 
does  not  in  any  wise  serve  to  render  it  immune  from  the  assertion  of 
jurisdiction  by  the  state  courts  in  any  state  in  which  it  may  be  engaged 
in  doing  business,  and  in  which  appropriate  provision  is  made  by  the 
law  thereof  for  the  assertion  of  jurisdiction  over  it.  Atkinson  v.  U. 
S.  Operating  Co.,  129  Minn.  232,  152  N.  W,  410,  L.  R.  A.  1916E,  241 ; 
Armstrong  Co.  v.  N.  Y.  Central,  129  Minn.  104,  151  N.  W.  917,  L.  R. 
A.  1916E.  232,  Ann.  Cas.  1916E,  335.  Out  of  the  multitude  of  au- 
thorities cited,  and  which  have  been  examined  by  the  court  in  the 
course  of  its  labors,  no  really  satisfactory,  comprehensive,  and  scien- 
tifically accurate  determination  of  :nrhat  is  necessary  or  may  be  suffi- 
cient to  constitute  "doing  business"  in  a  state  has  been  encountered. 
In  cases  like  those  at  bar,  in  which  the  corporation  obviously  is  seek- 
ing to  do  all  the  business  it  can,  and  yet  all  the  while  escape  the  juris- 
diction of  the  local  tribunals,  it  probably  ^vould  not  do  to  accept  the  gen- 
eral statement  indulged  in  by  tfie  Supreme  Court  in  St.  Louis  Ry.  Co. 
v.  Alexander,  227  U.  S.  218,  227.  33  Sup.  Ct.  245,  248  (57  h.  Ed.  486, 
Ann.  Cas.  1915B,  77),  where  Mr.  Justice  Day  declared: 

"In  a  general  way  It  may  be  said  that  the  business  must  be  snch  In 
character  and  extent  as  to  warrant  the  inference  that  the  corporation  had 
subjected  Itself  to  the  Jurlsdlctloii  and  laws  of  the  district  la  which  it  is 
served  and  in  which  it  is  bound  to  appear  when  a  proper  agent  has  been 
served  with  process." 

.  In  so  far  as  that  may  seem  to  imply  a  conscious  "subjection"  of  itself 
to  the  "jurisdiction  and  laws  of  the  district,"  it  could  hardly  ever  oc- 
cur in  a  case  like  the  ones  at  bar  that  the  inference  could  be  drawn. 
Much  more  compelling  language  was  indulged  in  by  the  same  court 
in  the  International  Harvester  Case,  supra,  where  the  same  justice 
declared : 

"We  are  satisfied  that  the  presence  of  i  corporation  within  a  state  necessary 
to  the  service  of  process  is  shown  when  it  appears  that  the  corporation  is 
there  carrying  on  business  in  such  sense  as  to  manifest  its  presence  within 
the  state." 

In  similar  vein,  Mr.  Justice  Brandeis  in  a  recent  decision  (Philadel- 
phia &  Reading  Ry.  Co.  v.  McKibbin,  243  U.  S.  264,  37  Sup.  Ct.  280, 
61  L.  Ed.  710,  decided  March  6th,  1917)  says: 

"A  foreign  corporation  is  amenable  to  process  to  enforce  a  personal  liability, 
In  the  absence  of  consent,  only  if  It  is  doing  business  within  the  state  in 
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sucb  manner  and  to  snch  extent  as  to  warrant  the  Inference  that  it  Is  present 
there." 

[2-4]  So,  also,  it  was  said  by  Judge  Hawley,  of  this  circuit,  in  Doe 
V.  Springfield  Boiler  &  Mfg.  O).,  104  Fed.  684,  687,  44  C.  C.  A.  128, 
131: 

"The  general  conaenstis  of  opinion  is  that  the  corporation  must  transact 
within  the  state  some  suhstantlal  part  of  Its  ordinary  business  by  Its  cheers 
or  agents  appointed  and  selected  for  that  puriiose,  and  that  the  transaction 
of  an  Isolated  business  act  is  not  the  carrying  on  or  doing  business  In  a 
state." 

Just  what  m^  be  meant  in  that  statement  by  the  phrase  "some  sub- 
stantial part  of  its  ordinary  business"  is  perhaps  indefinite ;  but  I 
think,  upon  reason  and  authority,  it  may  be  said  that  if  the  corporation 
is  engaged  in  a  mor&  or  less  continuoi;s  effort,  not  merely  casual,  spo- 
radic, or  isolated,  to  conduct  and  carry  on  within  the  state  some  part 
of  the  business  in  which  it  is  usually  and  generally  engaged,  it  may 
be  said  with  due  and  becoming  propriety  to  be  "doing  business"  within 
such  state.  Copper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct. 
739,  28  L.  Ed.  1137;  Vaughn  Machine  Co.  v.  Lighthouse,  64  App. 
EHv.  138,  71  N.  Y.  Supp.  801 ;  Neyens  v.  Worthington,  150  Mich.  580, 
114  N.  W.  404,  18  L.  R.  A.  (N.  S.)  142;  Penn  ColUeries  v.  McKeever, 
183  N.  Y.  98,  75  N.  E.  935,  2  L.  R  A.  (N.  S.)  127. 

Within  these  limits  and  upon  the  facts  adduced  in  the  cases  at  bar, 
there  can  be  no  conclusion  other  than  that  each  of  the  defendant  cor- 
porations is  doing  business  within  the  state  of  California.  The  other 
questions  in  the  case  are  as  to  the  sufficiency  of  the  service  had. 

[8, 1]  In  the  Tractor  Company  Case  service  was  had  upon  a  cor- 
poration that  was  in  every  sense  of  the  word  a  "business  agent"  of  the 
defendant  in  California.  Some  criticism  is  indulged  in  because  of  the 
fact  that  the  complaint  alleges,  as  adverted  to  hereinabove,  that  de- 
fendant's principal  place  of  business  in  California  was  in  Los  Angeles. 
Obviously,  however,  no  service  could  have  been  made  upon  defendant's 
business  agent  at  its  place  of  business  in  Los  Angeles.  So  to  do  would 
have  been  for  plaintiffs  to  have  served  themselves  in  a  suit  by  them 
against  defendant.  Such  would  doubtless  have  failed  to  comply  with 
the  due  process  requirements  of  the  law.  St.  Clair  v.  Cox,  106  U.  S. 
350,  1  Sup.  Ct.  354,  27  L.  Ed.  222.  There  is  no  reason,  however,  why, 
though  defendant's  principal  place  of  business  in  California  may  have 
been,  as  alleged,  in  Los. Angeles,  service  could  not  have  been  made  up- 
on an  appropriate  business  agent  located  elsewhere  within  the  state. 

Although,  in  view  of  the  holding  of  the  sufficiency  of  the  service  on 
the  business  agent  of  defendant,  tiie  question  of  the  sufficiency  of  the 
service  upon  the  secretary  of  state  is  not  necessary  to  a  decision  here- 
in, yet,  since  motion  has  been  made  to  quash  it,  I  am  constrained  to 
hold  that  such  motion  should  be  granted.  Such  service  was  had  pur- 
suant to  the  provisions  of  section  405  of  the  Civil  Code  of  California, 
which  is  contained  in  title  1.  part  IV,  of  said  Code,  entitled  "Foreign 
Corporations,"  and  provides  as  follows : 

"DesiffnaUon  of  Per»nn  on  Whom.  Procett  may  he  Served — Service  on  Secre- 
tary  of  State  Valid,  When. — ^Bvery  corporation  other  than  those  created  bf 
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or  under  the  lawa  of  this  state  mnst,  at  the  time  ot  filing  the  certified  copy 
of  Its  articles  of  incorporation,  file  in  the  ofllce  of  the  secretary  of  state  a 
designation  of  some  i)er8on  residing  within  the  state  upon  whom  process  is- 
sued by  authority  of  or  under  any  law  of  this  state  may  be  served.  A  copy  of 
such  designation,  duly  certified  by  the  secretary  of  state,  is  sutUdent  evidence 
ot  such  appointment.  Such  process  may  be  served  on  the  person  so  desig- 
nated, or,  in  the  event  that  no  such  person  is  designated,  then  on  the  secre- 
tary of  state,  and  the  service  is  a  valid  service  on  audi  corporation." 

This  section  would  seem  to  be  in  conflict  with  the  provisions  of  sec- 
tion 411  of  the  Code  of  Civil  Procedure  heretofore  referred  to,  which 
provides  how  sununons  in  a  civil  action  "must  be  served,"  and  in  the 
face  of  such  conflict  it  might  be  contended  with  some  show  of  reason 
that,  in  a  case  involving  the  question  of  sufficiency  of  service  of  sum- 
mons, the  provisions  oi  the  Code  of  Civil  Procedure  should  control. 
However,  that  contention  seems  to  be  foreclosed  by  the  decision  of 
the  Supreme  Court  of  the  state  of  California  in  Olender  v.  Crvstalline 
Mining  Co.,  149  Cal.  482,  484,  86  Pac.  1082,  where  the  court  s'eems  to 
hold  that  the  act  providing  for  service  upon  the  secretary  of  state  is  a 
"substitute"  for  the  service  formerly  prescribed  by  the  Code  of  Civil 
Procedure..  In  my  judgment,  however,  in  so  far  as  section  405,  su- 
pra, purports  to  provide  for  service  of  process  upon  a  foreign  corpo- 
ration by  substituted  service  tipon  the  secretary  of  state,  it  fails  to 
comply  with  the  due  process  clause  of  the  federal  Constitution  and  is, 
to  that  extent,  void. 

[7]  I  am  aware,  of  course,  that  this  precise  question  was  passed  up- 
on adversely  to  the  conclusion  just  announced  by  the  Supreme  Court 
of  California  in  the  CMender  Case,  supra.  I  am  also  aware,  however, 
that  it  is  the  duty  of  this  court  to  declare  the  law,  in  so  far  as  rights 
secured  under  the  federal  Constitution  are  concerned,  untrammeled  by 
dedsions  of  state  courts,  which  in  this  respect,  at  least,  are  not  bind- 
ing upon  it. 

[8]  It  is  noticed  that  no  provision  is  made  in  the  section  of  the 
Civil  Code  referred  to  for  the  sending  of  any  notice  by  the  secretary 
of  state  to  the  corporation  sought  to  be  subjected  to  the  jurisdiction  of 
the  state  tribunal.  In  this  respect  the  case  is  essentially  different 
from  that  of  Mutual  Reserve  Association  v.  Phelps,  190  U.  S.  147, 
158,  23  Sup.  Ct.  707,  47  L.  Ed.  987,  and  is  brought  within  the  terms 
of  the  decisions  in  King  Tonopah  Mining  Co.  v.  Lvnch  (D.  C.)  232 
Fed.  485 ;  Southern  Ry.  Co.  v.  Simon  (C.  C.)  184  Fed.  959,  and  Pinney 
V.  Providence  Loan  Co.,  106  Wis.  396,  82  N.  W.  308,  50  L.  R.  A.  577, 
80  Am.  St.  Rep.  41.  The  Circuit  Court  in  the  Simon  Case,  supra, 
states  the  controlling  principle  in  simple  yet  apt  language: 

"It  Is  fundamental  that  the  method  of  citation  should  be  fairly  cnlculated 
to  bring  home  to  the  defendant  actual  notice  of  the  pendency  of  the  action 
and  allow  him  a  reasonable  time  to  put  in  his  defense." 

If  the  California  statute  contained  some  provision,  such  as  was 
found  in  the  Phelps  Case,  supra,  for  a  notification  by  the  secretary  of 
state  of  the  defendant  corporation  of  the  fact  of  service  and  the  pen- 
dency of  suit,  it  then  might  fairly  be  presumed  that  official  action  in 
such  behalf  would  be  promptly  and  properly  performed,  and  that  de- 
fendant would  in  due  course  be  given  notice  of  the  pending  litigation. 
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The  fact  that  no  provision  was  made  for  direct  appointment  by  the 
foreign  corporation  of  the  secretary  of  state  as  its  agent  to  receive 
service  of  process  I  consider  to  be  immaterial.  If  it  came  into  the 
state  to  do  business,  presumably  it  came  in  intending  to  comply  with 
and  be  bound  by  the  laws  of  the  state  regarding  such  a  corporation 
as  it  was,  and  it  would  not  be  unreasonable  to  hojd  that  it  accepted 
the  privilege  of  doing  business  subject  to  the  limitation  that  service 
upon  the  secretary  of  state,  followed  by  notice  to  it,  should  be  con- 
sidered as  sufficient.  However,  the  California  statute  like  the  Nevada 
statute  and  the  Louisiana  statute  contains  no  provision  for  notice  to 
the  defendant,  and  in  that  respect  it  could  easily,  and  would  probably, 
be  true,  as  is  so  clearly  stated  by  Judge  Farrington  in  the  Lynch  Case, 
supra,  that  defendant  would  have  absolutely  no  knowledge  at  all  of 
the  existence  of  the  litigation  or  of  the  fact  6f  service.  To  intimate 
that,  under  such  circumstances,  it  nevertheless  may  be  bound,  and  a 
valid  judgment -secured  against  it,  shocks  the  conscience  and  demon- 
strates that  such  attempted  service  constitutes  a  want  of  compliance 
with  the  due  process  clause  of  the  Constitution.  For  these  reasons 
I  am  constrained  to  hold,  as  above  indicated,  the  provision  of  section 
405  above  referred  to  unconstitutional. 

[9]  Service  in  the  Portrait  Company  Case,  though  made  upon  the 
secretary  of  the  corporation,  was  not  made,  in  my  judgment,  in  com- 
pliance either  with  the  law  of  the  state  of  California  or  the  general 
law  controlling  the  situation.  Subdivision  II  of  section  411  of  the 
Code  of  Civil  Procedure,  heretofore  referred  to,  provides  for  service 
upon  the  secretary  of  a  foreign  corporation  "doing  business  and  hav- 
ing [maintaining  r]  a  managing  or  business  agent,  cashier,  or  secre- 
tary within  this  state."  This  I  am  persuaded  means  that  service  pur- 
suant to  this  section  can  be  had  upon  one  of  the  officers  mentioned 
only  in  the  event  that  he  is  engaged  in  the  state  in  a  representative  ca- 
pacity for  the  corporation  in  the  capacity  indicated. 

Under  the  general  law  it  would  seem  that  the  mere  casual  pres- 
ence of  an  officer  of  the  corporation  in  the  state,  not  engaged  in  the 
business  of  the  corporation,  will  not  suffice  to  warrant  service  of  pro- 
cess as  against  the  corporation  upon  him.  St.  Clair  v.  Cox,  106  U. 
S.  350.  35S,  1  Sup.  Ct  354,  27  L.  Ed.  222.  It  seems  clear  from  the 
evidence  adduced  that  Paine  was  in  California  purely  in  his  private 
capacity  on  a  pleasure  trip,  and  not  in  any  wise  as  representative  of 
defendant  corporation.  The  secretary  of  a  corporation,  away  from 
its  domicile,  "does  not  carry  the  corporation  in  his  pocket."  Louden 
Machinery  Co.  v.  American  Malleable  Iron  Co.  (C.  C.)  127  Fed.  1008. 
For  this  reason  I  am  constrained  to  hold  that  motion  to  quash  service 
of  summons  as  made  upon  him  should  be  granted.  Premo  Co.  v. 
Jersev-Creme  Co.,  200  Fed.  352,  118  C.  C.  A,  458,  43  L.  R.  A.  (N. 
S.)  1015. 

[  1 0,  1 1  ]  It  is  apparent,  from  the  papers  before  the  court,  that  there 
is  a  managing  or  business  agent  of  the  defendant  Portrait  Company 
residing  and  conducting  the  business  of  the  corporation  in  California, 
to  wit :  Frank  S.  HuflFman,  road  manager  for'  entire  state,  located 
in  Oakland,  Cal.,  and  it  would  seem  as  if  valid  service  of  process  might 
be  had  upon  him.    He  seems  to  be  of  sufficient  rank  to  justify  the 
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conclusion  that  it  is  "reasonably  certain  that  the  corporation  would 
be  notified  of  the  service."  Denver  &  R.  G.  R.  R.  v.  Roller,  100  Fed. 
738,  741,  41  C.  C.  A.  22.  25  (49  L.  R.  A.  77).  The  question  has  not 
been  presented  or  argued  in  the  case,  but  it  would  seem,  upon  reason, 
as  if  it  were  competent  for  the  court  now  to  authorize  the  issuance 
of  process  out  of  this  court  in  order  that  service  may  be  had  upon 
the  managing  agent  of  defendant  aforesaid.  Clark  v.  Wells,  203  U. 
S.  164,  27  Sup.  Ct.  43,  51  L.  Ed.  138. 

Appropriate  orders  quashing  service  of  summons  upon  the  secre- 
tary of  state  in  the  one  case  and  upon  the  secretary  of  the  company 
in  the  other  will  be  entered  and  an  order  made  providing  for  the  is- 
suance of  process  for  service  upon  the  road  manager  as  hereinabove 
indicated. 


MINTZER  et  aL  v.  NORTH  AMERICAN  DREDGING  CO. 
(District  Court,  N.  D.  OalltomlB,  Second  DlvlBioiL    Angiuft  28,  1810.) 

No.  181 

1.  Natioablb  Watbks  ie=>S9(4)— Rronrs  of  RifAbiar  Ownkbs— Impkotkuent 

OF  CHAItNELS. 

Whatever  may  t>e  the  rlgfhtB  of  riparian  proprietors  In  the  land  nnder- 
lying  a  navigable  stream  below  mean  blgh-water  line,  they  are  held  In 
subordination  to  the  public  right  of  navigation  and  the  coincident  right 
to  employ  all  appropriate  means  to  improve  the  channel  for  such  purpose. 

[Ed.  Note.— For  <rther  cases,  see  Navigable  Waters,  Cent  Dig.  {  21.] 

2.  Navioabia   Watebs    <8=»37(7) — Lands    drdeb    Waxes — Oonstbuction    of 

Gramt. 

Where  the  state  granted  a  tract  of  marsh  or  tide  land,  which  was  inter- 
sected by  many  tidal  slou^s  or  creeks,  some  of  considerable  magnitude 
and  others  dwljidling  to  mere  ditches  or  rivulets,  and  neither  the  channel 
of  one  of  such  streams  nor  the  land  underlying  it  was  excepted  from  ■ 
the  grant,  the  grantee  had  a  valid  legal  title  to  the  land  through  which 
the  stream  ran,  Including  the  soil  underlying  the  channel,  even  though 
-     the  stream  was  navigable. 

fEd.  Note. — For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  ((  212- 
21S.1 

3.  97ATIOABI.B   Watebs  «c330(4) — ^Rights  or  Rxfaxiar   Ownebs — Iupbovk- 

XENT  or  Channku. 

Even  for  the  purpose  of  InJprovlng  a  stream  for  purposes  of  navigation, 
there  Is  no  right  to  tal%e  and  carry  away  the  soil  underlying  the  stream 
and  belonging  to  the  riparian  proprietor  without  compensation,  and  to 
sell  it  to  anoUier  for  the  betterment  of  his  land. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  (  21.] 

4.  Evidence  «=»10(5) — ^Navigable  Watebs  <S=>1(7) — Evidence  of  Naviga- 

BiLrrr — Judicial  Notice. 

While  courts  take  Judicial  cognlssance  of  the  navlgaUe  character  of 
large  and  well-known  bodies  of  water,  as  to  those  of  a  more  Insignificant 
character,  the  history  and  nature  of  which  are  less  icnown,  the  fact  of 
navigability  must  be  established  by  evidence,  and  the  burden  of  proof 
rests  on  the  party  asserting  that  <diaracter. 

[Ed.  Note— For  other  cases,  see  Evidence,  Cent.  IMg.  f  13;  Navigable 
Waters,  Cent.  Dig.  H  12-15.] 
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5.  Naviqable  Watebs  «=»1(3) — ^Tebt  of  NAVioABrnTT. 

The  mere  deptb  of  water  does  not  place  a  stream  is  the  category  of  a 
navigable  waterway,  other  essentials  being  absent;  nor  will  the  want 
of  depth  or  capacity  in  part  of  its  course  take  a  stream  oat  of  that  cate- 
gory, if  the  other  cliaracteriRtics  are  present 

[Ed.  Note. — For  other  cases,  see  'Navigable  Waters,  Cent  Dig.  {  7J 

6.  Naviqablk  Watebs  «=»1(4) — Test  of  NAyioABii.iTT. 

That  a  stream  is  one  in  which  the  tide  ebbs  and  flows  does  not  neces- 
sarily tend  to  demonstrate  its  navigable  character. 

(Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  f  8.] 

7.  Navigable  Watkbs  4tssl(l) — What  CoNSTrruTBS — Navigabub  Stream. 

A  tract  of  marsh  or  tide  land,  largely  submerged  at  flood  tide,  was  in- 
tersected by  many  tidal  slougbs  or  creeks,  <Mie  of  which  was,  in  Its  lower 
reaches,  as  wide  us  100  feet  or  over,  with  a  d^th  of  from  2  feet  or  less  at 
low  tide  in  its  shallowest  parts  to  approximately  7  or  8  feet  at  its  flood, 
and  deepening  somewhat  towards  its  mouth.  A  grant  of  such  lands  did 
not  except  such  stream,  and  it  had  never  been  meandered  by  the  state, 
or  designated  as  a  navigable  stream  by  statute.  It  had  never  been  used 
or  regarded  as  navigable,  other  than  for  duck  boats  or  punts  for 
hunting  and  flstilng,  ontU  within  a  few  yean\  when  an  oil  company  es- 
tablished a  plant  on  adjoining  land,  and  on  a  few  occasions  took  small 
amounts  of  material  to  its  plant  on  the  flood  tide  by  power  boats  ana 
scows  of  light  draft.  It  ran  wholly  through  unimproved  private  property, 
and  vras  not  accessible  or  available  to  the  public,  or  to  any  private  indus- 
try other  than  the  oil  company's  plant  and,  though  within  the  cor- 
porate limits  of  a  dty,  it  was  at  least  a  quarter  oif  a  mile  from  the  near- 
est established  street  Heli,  tliat  it  was  not  a  navigable  stream,  whlcb 
could  be  improved  for  purposes  of  navigatioa  against  the  wishes  of  tlie 
riparian  proprietor. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  H  B.  11, 
16.] 

In  Equity.  Suit  by  Lucio  M.  Mintzer  and  others  against  the  North 
American  Dredging  Company,  _  in  which  the  City  of  Richmond  in- 
tervened.   Decree  for  plaintiffs. 

J.  K.  Johnson  and  W.  P.  Johnson,  both  of  San  Francisco,  Cal.,  for 
plaintiffs. 
D.  J.  Hall,  of  Richmond,  Cal.,  for  intervener. 
Earl  D.  White,  of  Oakland,  Cal.,  for  defendant 

VAN  FLEET,  District  Judge.  This  is  a  bill  to  enjoin  the  defend- 
ant from  further  proceeding  to  dredge  out  and  deepen  a  certain  water- 
way or  channel  traversing  lands  alleged  to  belong  to  the  plaintiffs'  tes- 
tator, and  from  carrying  away  the  earth  or  soil  therefrom,  as  con- 
stituting a  willful  and  malicious  trespass  and  waste,  and  to  recover 
damages  for  the  waste  and  injury  already  done. 

The  answer  of  the  defendant  denies  any  ownership  or  right  of  any 
kind  in  the  plaintiffs  in  the  land  involved,  and  sets  up  that  the  channel 
in  question  is  "known  and  designated  as  the  south  channel  of  the  San 
Pablo  Canal,  all  within  the  city  limits  of  the  city  of  Richmond,  county 
of  Contra  Costa,  state  of  California,  and  that  said  channel  is,  and  has 
been  for  many  years  last  past,  a  navigable  waterway,  with  a  puUic 
terminus,  connecting  the  said  city  of  Richmond  with  the  San  Pablo 
Bay  and  the  Bay  of  San  Francisco,"  and  that  "for  many  years  last 
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past  vessels  engaged  in  commerce  have  navigated  ancf  traversed  said 
channel" ;  that  all  the  acts  done  and  committed  by  defendant,  of  which 
complaint  is  made,  have  been  had  and  done  under  and  in  pursuance 
of  a  contract  theretofore  entered  into  between  defendant  and  said  city 
of  Richmond,  whereby  "defendant  agreed  to  dredge  a  channel  eighty 
(80)  feet  wide,  in  and  through  said  south  channel  of  said  San  Pablo 
Canal,  to  a  uniform  depth  of  eight  (8)  feet  below  low  tide,"  and  that 
the  work  of  dredging  said  channel  was  being  done  by  defendant  "for 
the  purjxjse  of  improving  said  waterway  in  the  interest  of  commerce 
and  navigation,"  etc.  It  denies  that  plamtiffs  have  suffered  any  dam- 
age, or  that  defendant  "has  committed  any  willful  or  malicious  or  any 
trespass  upon  any  property  of  plaintiffs."  It  then  alleges,  as  ground 
of  sdiirmative  relief,  that  after  defendant  had  removed  approximately 
22,000  cubic  yards  of  material  from  said  channel  it  was  stopped  by 
the  injtmction  issued  herein,  and  has  since  discontinued  work  under 
said  contract,  and  ^t  by  reason  of  such  interruption  and  delay  in  its 
work  defendant  has  suffered  damages  on  its  part,  for  which  it  asks 
judgment  against  the  plaintiffs. 

The  city  of  Richmond  was  permitted  to  file  a  bill  of  intervention,  in 
which  it  alleges  that  the  channel  in  question  is  a  natural  arm  of  San 
Pablo  Bay,  which  is  a  navigable  body  of  water  within  the  state ;  "that 
the  depth  of  water  in  said  channel  varies  with  the  rise  and  fall  of 
the  tide,  and  that  at  ordinary  low  tide  said  channel  has  a  minimum 
depth  of  two  (2)  feet,  and  at  ordinary  hi^  tide  has  a  minimum  depth 
of  eight  (8)  feet";  and,  after  alleging  substantially  in  the  terms  set 
up  in  the  answer  the  navigation  of  said  channel  during  recent  years 
between  other  points  and  the  city  of  Richmond,  it  is  alleged  that  in 
order  to  improve  the  navigability  of  the  channel  and  render  it  more 
suitable  for  commerce  "it  became  and  is  necessary  to  deepen  said 
channel,  throughout  its  entire  length  to  a  width  of  eighty  (80)  feet  and 
to  a  depth  of  eight  (8)  feet  at  ordinary  low  tide."  It  is  alleged  "that 
the  city  of  Richmond  has  a  population  of  20,000  or  upwards,  and 
contains  within  its  limits  a  large  number  of  extensive  manufacturing 
plants  and  industries ;  that  it  is  essential  for  the  best  interests  of  the 
city  of  Richmond,  its  inhabitants,  and  the  public  generally  that  the 
navigability  of  said  channel  be  improved  and  increased  as  aforesaid, 
thereby  affording  better  transportation  facilities  for  the  city  of  Rich- 
mond, its  inhabitants,  and  the  public  generally."  It  admits  the  entering 
into  the  contract  as  set  up  by  defendant  for  the  deepening  and  widen- 
ing of  the  channel,  and  alleges  that  it  has  procured  for  that  purpose 
a  permit  from  the  War  Department  of  the  United  States  for  such  im- 
provement. It  denies  any  right  or  title  in  plaintiffs  in  or  to  the  premis- 
es involved,  or  that  any  soil  or  other  thing  of  value  is  being  taken 
from  plaintiffs'  property. 

In  response  to  the  bill  of  intervention  the  plaintiffs  filed  an  answer, 
denying  all  its  allegations  as  to  the  navigability  or  commercial  value 
of  said  channel,  and  alleging  that  the  intervener  and  the  Standard  Oil 
Company  of  California  have  entered  into  a  contract  "whereby  it  was 
agreed  that  the  city  of  Richmond  should  cause  the  dirt  or  soil  dredged 
or  taken  from  the  property  of  plaintiffs  to  be  deposited  upon  the  prop- 
erty of  the  Standard  Oil  Company  of  California,  and  tiiat  it  should 
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pay  to  the  city  of  Richmond  10.74  cents  per  cubic  yard  therefor,  thaf 
being  the  exact  price  that  the  city  of  Richmond  agreed  to  pay  the  de- 
fendant herein,  North  American  Dredging  Company  of  Nevada,  for 
dredging  said  alleged  channel  as  aforesaid,  and  tfiat  the  aim  and  pur- 
pose of  said  agreement  between  the  Standard  Oil  Company  and  the 
city  of  Richmond  was  that  the  Standard  Oil  Company  should  pay  for 
said  dredging,  jftd  thereby  receive  and  obtain  the  property  of  plain- 
tiffs without  paying  them  therefor."  And  it  is  alleged  that,  if  said 
channel  is  deepened  in  accordance  with  the  contract  between  the  in- 
tervener and  the  defendant,  "it  will  enable  the  Standard  Oil  Company 
of  California  to  obtain  a  waterway  to  the  San  Pablo  Bav  over  and 
across  and  upon  the  land  and  property  of  plaintiffs."  ^here  is  a 
further  allegation  that  the  city  contemplates  using  the  dredged  channel 
as  an  open  sewer ;  but  no  evidence  was  offered  on  the  subject,  and  it 
may  be  disregarded. 

The  evidence  shows  that  the  channel  in  question,  which  is  about  a 
mile  in  length,  runs  in  its  entire  course  through  a  tract  of  salt  marsh 
or  tide  land,  comprising  some  500  acres  more  or  less,  having  its  north- 
erly boundary  on  San  Pablo  Bay,  and  extending  southerly  for  a  dis- 
tance of  a  mile,  more  or  less,  between  a  natural  waterway  known  as 
San  Pablo  Canal  or  creek, -which  borders  it  on  the  east,  and  the  potrero 
or  highlands,  constituting  the  San  Pablo  peninsula,  on  the  west.  This 
land  was  acquired  by  Dr.  Tewksbury,  the  grandfather  of  the  plain- 
tiffs, in  the  early  '70s  by  grant  from  those  holding  patents  from  the 
state  under  the  State  Tide  Land  Act  (Stats.  1867-68,  p.  716;  Stats. 
1869-70,  p.  541);  and  the  title  has  been  regularly  transmitted  to 
plaintiffs'  testator,  in  whose  estate  it  now  rests.  Like  all  lands  of  its 
character  on  the  margins  of  the  sea,  its  bays  and  inlets,  it  is  subject 
to  tidal  action,  being  largely  submerged  at  flood  tide  and  mostly  ex- 
posed at  its  lower  stages.  As  disclosed  on  the  map,  and  by  a  personal 
inspection  made  by  the  court,  it  is  intersected  by  many  tidal  sloughs 
or  creeks,  cut  by  the  flux  and  recession  of  the  waters  of  the  bay  in 
their  diurnal  flow,  some  of  them  of  considerable  magnitude,  and  others 
dwindling  to  mere  ditches  or  rivulets.  At  the  height  of  the  tide  many 
of  these  sloughs  have  a  considerable  depth  of  water,  while  at  its  lowest 
stages,  in  most  of  them,  the  mud  bottom  lies  exposed,  or  practically  so. 
'  The  particular  channel  in  controversy  branches  from  San  Pablo  Canal 
or  creek,  a  stream  of  much  greater  magnitude,  a  short  distance  south 
from  where  the  latter  debouches  from  the  marsh  land  into  San  Pablo 
Bay,  and  thence  winds  its  way  in  a  general  southerly  direction  through- 
out the  length  of  the  tract  of  land  above  described.  It  varies  in  w^idth 
and  depth,  being  in  its  lower  reaches  as  wide  as  100  feet  or  over,  and 
narrowing  somewhat  farther  south,  with  a  depth,  dependent  upon  the 
state  of  the  tide,  of  from  two  feet  or  less  at  lovr  tide  in  its  shallowest 
parts  toward  the  south,  to  approximately  seven  or  eight  feet  at  its 
flood,  and  deepening  somewhat  as  it  flows  to  its  mouth  and  enters  the 
San  Pablo  Canal. 

Neither  the  channel  nor  the  land  underlying  it  was  excepted  from 
the  grant  by  the  state  to  its  patentees  of  the  tide  lands  through  which 
it  runs,  nor  in  the  deeds  from  the  latter  conveying  the  title  to  plaintiffs' 
ancestor,  nor  is  the  channel  in  aily  way  referred  to  or  mentioned  in  said 
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conveyances ;  nor,  so  far  as  appears,  has  it  ever  been  meandered  by  the 
state  or  designated  among  the  streams  or  waterways  declared  naviga- 
ble in  its  statutes.  While  referred  to  in  the  answer  as  the  "south  chan- 
nel of  San  Pablo  Canal,"  it  bears  no  name  or  designation  on  the  offi- 
cial map.  At  the  time  Dr.  Tewksbury  acquired  these  tide  lands  and 
for  many  years  thereafter  there  was  no  settlement  in  the  immediate 
neighborhood,  the  contiguous  highlands  being  devoted  to  farming  and 
grazin^f,  for  which  latter  purpose  the  marsh  lands  were  included  so  far 
as  available.  It  was  for  this  purpose,  apparently,  that  Dr.  Tewksburj' 
acquired  the  marsh  lands.  He  owned  a  large  acreage  in  the  adjacent 
highlands,  and  the  evidence  shows  that  shortly  after  the  acquisition 
of  the  marsh  lands  he  constructed  a  dyke  across  them  near  their  north- 
em  boundary  to  keep  out  the  tide  and  render  the  land  more  available 
for  pasturage ;  much  of  the  grasses  growing  thereon  making  good  food 
when  the  waters  were  kept  out.  This  dyke,  but  for  a  tide  gate  therein, 
was  built  solidly  across  the  channel  in  question,  and  the  evidence 
tends  to  show  that  it  was  maintained  for  many  years — ^as  late  as  1901 — 
in  a  condition  efficient  to  restrain  the  influx  of  the  tide  and  render  the 
lands  more  available  for  pasturage  of  cattle.  Since  then  the  dyke 
has  largely  disappeared  and  no  longer  obstructs  the  channel,  although 
evidence  of  its  existence  remains.  During  all  these  years,  while  San 
Pablo  Canal,  was  navigated  to  some  extent,  the  channels  and  sloughs 
intersecting  these  lands,  including  the  one  in  controversy,  were  never 
used  or  regarded  as  available  for  any  species  of  navigation,  other  than 
for  duck  boats  or  punts  for  hunting  and  fishing ;  no  larger  craft  ever 
attempting  to  traverse  them.  This  condition  continued  down  to  about 
the  year  1900  or  a  little  later.  About  that  time  the  Santa  Fe  Railroad 
determined  on  Point  Richmond  as  a  terminus  on  San  Francisco  Bay, 
and  immediately  thereafter  the  town  or  city  of  Richmond  sprang  up. 
The  latter  is  built  upon  the  highlands  to  tfie  south  and  west  of  the 
marsh  lands  in  question,  and  these  highlands,  extending  northerly  in 
a  peninsula  terminating  in  San  Pablo  Point,  partially  divide  the  waters 
of  San  Pablo  Bay  from  the  Bay  of  San  Francisco,  of  which  it  consti- 
tutes an  arm.  When  incorporated  some  years  since,  the  corporate 
limits  of  the  town  were  made  to  include  this  body  of  tide  lands ;  but  the 
latter  remains  unreclaimed  and  imimproved,  except  by  the  Standard 
Oil  Company  as  hereinafter  stated.  The  town  has  now  grown  to  a 
place  of  considerable  population  and  commercial  importance,  with  a 
deep  water  harbor  on  the  eastern  shore  of  the  Bay  of  San  Francisco. 
Some  years  since  the  Standard  Oil  Company  of  California  establish- 
ed a  refining  plant  at  Richmond,  its  site  covering  a  considerable  acreage 
of  highland  and  including  a  portion  of  tide  or  marsh  land  purchased 
by  it  from  plaintiffs'  testator  off  the  southerly  end  of  the  tract  above 
described.  At  that  time  the  slough  or  channel  in  question  continued 
into  or  through  the  portion  of  tihe  marsh  land  acquired  by  the  Oil 
Company,  but  the  latter  has  since  built  a  levee  or  bulkhead  across  the 
channel  and  along  the  northern  boundary  of  its  marsh  lands,  and  has 
either  wholly  or  partially  filled  in  the  channel  where  it  crosses  its  land. 
Immediately  nortn  of  the  marsh  land  sold  to  the  Oil  Company  is  an  un- 
improved strip  of  land,  about  200  feet  wide,  sold  by  the  plaintiflFs'  pred- 
ecessors to  the  Belt  L,ine  Railroad,  which  narrow  strip  runs  across  tfie 
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marsh  between  the  lands  of  the  Oil  Company  and  the  present  holdings 
of.  the  plaintiffs,  forming  the  southerly  boundary  of  the  latter  and  the 
northerly  boundary  of  the  former.  It  is  only  since  the  establishment 
of  the  Oil  Company's  works  that  any  effort  has  been  made  to  navigate 
the  channel  by  craft  of  burden,  and  the  evidence  shows  in  that  regard 
that  upon  some  few  occasions  power  boats  and  scows  of  light  draft 
have  been  taken  up  through  San  Pablo  creek  or  Canal  and  into  this 
channel  on  the  flood  tide,  carrying  some  small  amount  of  material  for 
the  use  of  the  Oil  Company ;  but  it  was  found  that,  excepting  at  such 
periods  of  high  tide,  it  was  impracticable  to  put  the  channel  to  such 
use  without  deepening  it  for  the  purpose.  Accordingly  the  dredging 
work  which  the  bill  seeks  to  stop  was  cmnmenced  in  1915,  as  the  result 
of  an  arrangement  between  the  Oil  Company  and  the  city,  whereby  the 
latter  contracted  with  the  defendant  to  do  the  work  of  dredging  the 
channel  as  set  forth  in  the  pleadings,  and  the  Oil  Company,  in  consid- 
eration of  the  removed  soil  being  deposited  on  its  land  within  its  levee 
or  bulkhead,  contracted  with  the  city  to  pay  it  the  same  price  per  yard 
for  the  material  dredged  which  the  city  was  to  pay  the  defendant  for 
its  removal.  Upon  the  theory  that  the  channel  constituted  a  public  nav- 
igable waterway,  and  its  improvement  a  benefit  to  navigation,  a  permit 
from  the  officers  of  the  War  Department  for  the  prosecution  of  the 
work  was  procured.  The  dredging  operations  were  commenced  at  the 
levee  or  bulkhead  of  the  Oil  Company,  working  northerly,  and  some 
900  feet  or  over  of  the  channel  at  the  south  end  had  been  dredged,  and 
about  22,000  cubic  yards  of  material  removed,  when  stopped  by  the 
preliminary  injunction  procured  by  the  plaintiff. 

[1,  2]  1.  The  presentation  of  the  case  by  the  defendant  and  the  in- 
tervener proceeds  largely,  if  not  entirely,  upon  the  theory  that  its  de- 
termination turns  solely  upon  the  question  whether  the  channel  in- 
volved is  a  navigable  waterway,  which  they  affirm  it  to  be,  and  as  such 
subject  to  improvement  by  the  authorities  for  the  benefit  of  commerce 
and  navigation.  Of  course,  if  it  is  a  navigable  stream,  there  can  be  no 
question  that,  whatever  may  be  the  rights  of  the  plaintiffs  as  riparian 
proprietors  in  the  land  underlying  the  stream  below  mean  high-water 
line,  they  are  held  in  subordination  to  the  public  right  of  navigation, 
and  the  coincident  right  to  employ  all  appropriate  means  to  improve 
the  diannel  for  such  purpose.  Willink  v.  United  States,  240  U.  S. 
572,  36  Sup.  Ct  422,  60  L.  Ed.  808;  Greenleaf -Johnson  Lumber  Co.  v. 
Garrison,  237  U.  S.  251,  35  Sup.  Ct.  551,  59  L.  Ed.  939.  But,  under 
the  circumstances  disclosed  here  as  to  the  arrangement  under  which 
the  work  sought  to  be  enjoined  is  being  done  and  the  dredged  material 
disposed  of,  a  question  arises  whether  the  rights  of  the  plaintiffs  are 
not  being  unlawfully  invaded,  independently  of  the  consideration 
whether  the  channel  in  question  is  or  is  not  navigable.  That  the  evi- 
dence is  sufficient  to  show  a  valid  legal  title  in  the  plaintiffs  to  the  land 
through  which  it  runs,  including  the  soil  underlying  the  channel  itself, 
is  not  challenged  in  the  argument,  nor  is  the  proposition  open  to  dis- 
pute. Knudson  v.  Kearney,  171  Cal.  250,  152  Pac  541,  and  cases  there 
cited.  Nor  is  there  any  question  that  it  is  for  the  state  to  determine 
whether  she  will  part  with  the  title  to  the  lands  underlying  her  waters, 
navigable  or  otherwise,  and  vest  it  in  private  ownership.    Donnelly  v. 
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United  States.  228  U.  S.  243,  33  Sup.  Ct.  449,  57  L.  Ed.  820,  Ann.  Cas'. 
1913E,  710.  In  that  case  it  is  said  (228  U.  S.  261,  33  Sup.  Ct.  454,  57 
L.  Ed.  820,  Ann.  Cas.  1913E,  710) : 

"In  Barney  v.  Keokuk,  94  U.  S.  324,  338  [24  L.  Ed.  224]  It  was  held  tbat  It  Is 
for  the  states  to  establish  for  themselves  such  rules  of  property  as  they  may 
deem  expedient  with  respect  to  the  navigable  waters  within  their  borders  and 
the  riparian  lands  adjacent  thereto.  •  •  •  If  they  choose  to  resign  to 
the  riparian  proprietor  rights  which  properly  belong  to  them  in  their  sover- 
eign capacity,  it  is  not  for  others  to  raise  objections."   ' 

And  it  is  further  said  (228  U.  S.  262,  33  Sup.  Ct.  455,  57  L.  Ed.  820, 
Ann.  Cas.  1913E,  710): 

"But  It  results  from  the  principles  already  referred  to  tbat  what  shall 
be  deemed  a  navigable  water,  within  the  meaning  of  the  local  rules  of  prop- 
erty, is  for  the  determination  of  the  several  states.  Thus  the  state  of  Oali- 
fomia,  If  she  sees  fit,  may  confer  upon  the  riparian  owners  the  title  to  the 
l)ed  of  any  navigable  stream  within  her  borders." 

[3]  Such  being  the  law,  we  may  assume  for  present  purposes  that 
this  is  a  navigable  waterway,  for  it  nevertheless  appears  that  the  plain- 
tiffs own  the  soil  underlying  it  to  the  same  extent  and  by  precisely  the 
same  title  as  they  hold  tfie  riparian  lands  upon  its  banks,  subject  only, 
as  to  the  submerged  soil,  that  their  right  is  subordinate  to  the  right  of 
navigation,  which  may  require  its  removal  for  the  improvement  of  the 
stream.  But  none  of  the  cases  hold,  and  it  is  not  the  law,  that  for 
such  purpose,  more  than  another,  the  soil  of  the  riparian  proprietor 
may  be  taken  and  carried  away,  without  his  ccmsent  and  without  com- 
pensation, and  transferred  to  another  in  private  ownership.  And  yet 
that  is  what  is  being  done  under  the  arrangement  by  which  the  work 
in  this  instance  is  being  carried  out — the  soil  of  plamtiffs  being  taken 
and  deposited  on  the  land  of  the  Standard  Oil  Company  for  tiie  bet- 
terment of  the  latter.  It  is  not  a  question  of  the  value  of  the  thing 
taken,  but  one  of  ownership  of  property  rights.  Whatever  the  value 
may  be,  property  cannot  be  thus  taken  without  compensation.  It 
would  seem,  therefore,  that  the  plaintiffs  are  entitled  to  have  the  re- 
moval and  appropriation  of  their  soil,  as  disclosed  in  the  evidence, 
stopped,  independently  of  the  question  of  the  navigability  of  the 
stream. 

[4-1]  2.  But  do  the  facts  show  this  channel  to  be  a  navigable  wa- 
terway, in  the  sense  and  for  the  purpose  contended  for?  This  is  large- 
ly a  question  of  fact,  to  be  determined  from  the  character  of  tfie  stream, 
its  situation  and  availability  as  a  highway  of  commerce,  and  the  other 
surrounding  circumstances  affecting  the  question.  While  courts  take 
judicial  cognizance  of  the  navigable  character  of  large  and  well-known 
bodies  of  water,  like  our  Great  Lakes,  or  of  streams  like  the  Missis- 
sippi or  Ohio,  as  to  those  of  a  more  insignificant  character,  the  history 
and  nature  of  which  are  less  known,  the  fact  of  navigability  must  be 
established  by  evidence,  and  the  burden  of  proof  rests  on  the  party  as- 
serting that  character.  Harrison  v.  Kite,  148  Fed.  781,  78  C.  C.  A.  447. 
The  mere  depth  of  water  will  not  place  a  stream  in  the  category  of  a 
navigable  waterway,  other  essentials  bein^  absent;  nor,  on  the  other 
hand,  will  the  want  of  depth  or  capacity  m  part  of  its  course  take  a 
stream  out  of  that  category,  if  the  other  characteristics  are  present. 
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Nor  docs  the  mere  fact  that  it  is  a  stream  in  which  the  tide  ebbs  and 
flows  necessarily  tend  to  any  extent  to  demonstrate  its  navigable  char- 
acter. As  stated  by  Chief  Justice  Shaw  in  Rowe  v.  Granite  Bridge 
Co.,  21  Pick.  (Mass.)  344:. 

"It  la  not  every  ditch.  In  whUAt  the  salt  water  ebbs  Euid  flowa^  throagb  the 
extensive  salt  marshes  aloDg  the  coast,  and  which  serve  to  admit  and  drain 
off  the  salt  water  from  the  m&rsbes,  which  can  be  considered  a  navigable 
stream.  Nor  Is  It  eveiy  small  creek,  in  which  a  fishing  skiff  or  gunning 
canoe  can  be  made  to  float,  at  high  water,  which  is  deemed  na viable.  But,  in 
order  to  have  this  diaracter,  it  must  be  navigable  to  some  purpose  useful  to 
trade  or  agriculture.  It;  is  not  a  mere  possibility  of  being  uaed  under  some 
circumstances,  as  at  extraordinary  high  tides,  which  will  give  it  thfe  charac- 
ter of  a  navigable  stream,  but  it  must  be  generally  and  commonly  useful  to 
some  purpose  of  trade  or  agriculture." 

The  essentials  of  a  navigable  stream  or  waterway  are  thus  stated  by 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in  Harrison  v. 
Kite,  supra : 

"To  meet  the  test  of  navigability,  as  understood  in  the  American  law,  a 
water  course  should  be  susceptible  of  use  for  purposes  of  commerce  or  possess 
a  capacity  for  valuable  floatage  in  the  transportation  to  market  of  the  prod- 
ucts of  the  country  through  which  it  runs.  It  Etiould  be  of  practical  useful- 
ness to  the  public  as  a  public  highway  In  Its  natural  state  and  without  the 
aid  of  artificial  means.  A  theoretical  or  potential  navigability,  or  one  that 
is  temporary,  precarious,  and  unprofitable.  Is  not  saffldait  •  •  •  Mere 
depth  of  water,  without  profitable  utility,  will  not  render  a  water  coarse 
navigable  in  the  legal  sense,  so  as  to  subject  it  to  public  servitude,  nor  wUl 
the  fact  that  it  is  sufficient  for  pleasure  boating,  or  to  enable  hunters  or  Dsh- 
enubn  to  float  their  skiffs  or  canoes.  To  be  navigable  a  water  course  must 
have  a  useful  capacity  as  a  public  highway  of  transportatloD." 

In  People  v.  Economy  Light  &  Power  Co.,  241  III.  290,  324,  89  N.  E. 
760,  768,  it  is  said :  : . 

"To  hold  that  the  state  can  by  artificial  means  make  a  stream  navigaUe 
which  in  a  state  of  nature  was  not  navigable,  and  thereby  deprive  riparian 
owners  of  their  proi)erty  rights  in  the  bed  of  the  stream,  is  simply  to  hold 
that  private  property  may  be  taken  •  •  •  for  public  use  without  compen- 
sation." 

See,  also,  Chisolm  v.  Caines  (C.  C.)  67  Fed.  285;  Leovy  v.  United 
States,  177  U.  S.  621,  20  Sup.  Ct.  797.  44  L.  Ed.  914;  Wilson  v.  Prick- 
ett,  79  Wash.  89,  139  Pac.  754. 

In  his  work  on  Irrigation  and  Water  Rights,  Mr.  Kinney,  treating 
of  navigable  waters,  states  (volume  1,  p.  570)  the  princi{d&that: 

"A  stream  which  can  only  be  made  navigable  or  floatable  by  artiflcial 
nfeans  Is  not  a  public  highway." 

And  at  page  567  the  author  says : 

"In  order  to  be  a  public  body  of  water,  it  must  be  accessible  to  the  public, 
and  have  a  terminus  by  which  the  public  can  enter  It  and  another  from  which 
they  can  leave  it.  Hence  creeks  which  open  In  navigable  waters,  but  merely 
lead  Into  private  lands,  are  not  public  navigable  waters." 

[7]  When  these  principles  are  applied  to  the  facts  in  this  case,  it  is 
quite  apparent,  I  think,  tliat  the  latter  are  lacking  in  several  essentials 
required  to  constitute  this  slough  a  public  navigable  waterway.  As  we 
have  seen,  it  has  never  be^a  in  fact  navigated,  in  ^y  true  sense,  and 
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has  not  been  treated  <w  ctmsideredj  either  by  the  public  or  by  the  state, 
as  capable  of  navigation.  While  this  lack  of  recognition  by  the  state 
is  not  conclusive,  it  is  nevertheless  not  without  potency  as  a  fact  in  its 
bearing  on  the  question,  since  it  is  not  to  be*  lightly  presumed  that  the 
state  will  part  with  its  title  to  property  of  known  or  recognized  value 
for  public  use.  But,  in  the  next  place,  the  conceded  necessity  of  the 
work  sought  to  be  prosecuted  is  a  recognition  that  the  channel  is  not 
susceptible  of  being  navigated  in  its  present  state  without  artificial  aid. 
And  the  facts,  I  think,  sufficiently  demonstrate  that  this  work,  instead 
of  being  intended  for  the  improvement  of  a  navigable  stream,  is  really 
intended  to  render  navigable  a  stream  not  so  in  its  natural  state.  Nor 
does  the  evidence  show  that  the  channel  is  or  will  be  in  any  true  sense 
useful  to  the  public  for  the  purpose  of  navigation.  It  is  true  it  is  now 
within  the  corporate  limits  of  the  city  of  Richmond,  which  in  that 
sense  may  be  said  to  constitute  a  public  terminus.  But,  as  the  evidence 
shows,  it  lies  only  at  its  "back  door,"  so  to  speak,  runs  wholly  through 
private  property,  and  is  so  situated  that  its  use  is,  and  so  far  as  ap- 
pears can  be,  available  only  to  the  Oil  Company  and  the  Belt  Railroad, 
should  the  latter  see  fit  to  constinict  an  approach.  It  is  not  accessible  or 
available  to  the  public,  nor  to  any  other  private  industry ;  the  evidence 
showing  that  the  nearest  established  street  of  the  town  is  at  least  a  quar- 
ter of  a  mile  from  its  southern  terminus.  Under  the  principles  juxjve 
stated,  I  am  satisfied  that  the  court  would  not  be  justified  upon  the 
facts  in  holding  this  channel  to  be  a  navigable  stream. 

It  results  that  a  decree  must  go  in  favor  of  the  plaintiffs,  enjoining 
the  further  prosecution  of  the  work  in  question,  and  awarding  them 
such  damages  as  they  may  have  suffered,  with  their  costs.  Should  the 
amount  of  the  damages  not  be  agreed  upon,  a  reference  may  be  had 
for  its  ascertainment. 


JENNINGS  et  al.  t.  SMITH  et  aL 

(District  Conrt,  8.  D.  Georgia,  N.  B.  D.    May  81,  1&17.) 

1.  Couvra  «=>310 — Fedsbai.  Coubts — Jubibdiction — Necsssaby  Pabxieb. 

In  a  suit  by  citizens  of  Louisiana. against  citizens  of  Georgia  to  estab- 
lish plaintiffs''  rights  as  heirs  and  nest  of  Iiin  of  a  decedent,  another 
citizen  of  Louisiana,  Intervening  as  defendant,  Is  not  an  indispensable 
party,  where  his  Interest,  if  any,  Is  merely  1&  common  with  those  whose 
rights  rest  on  the  same  ground,  and  hence,  when  he  astcs  to  be  strlckLen  as 
a  defendant,  without  collusion,  jurisdiction  wlU  be  retained  by  a  federal 
court 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {  857.] 

2.  COUBTB   ««=»489(13) — GONfLICTIKQ   JUBISOICTION — ESTABI-ISHIIENT  OF   HBIB- 

BHIP. 

Where  the  parties  are  citizens  of  different  states  and  the  Jurisdictional 
amount  l8  involved,  a  federal  court  has  Jurisdiction  of  a  salt  to  estab- 
lish plaintiffs'  rights  as  heirs  and  next  of  hln  of  a  decedent. 

S.  CoUBTB   4dS273— Fedkkai.   Codbts — Oistrict   in    Which    Suit  mat   be 
Bbovobt. 

Judicial  Code,  8  &2i  provides  that  when  a  state  contains  more  than  one 
district,  if  there  are  two  or  more  defendants  residing  in  different  districts, 

I  «  

«S9fte  otbar  ciaea  see  utxat  topic  ft  KEY-NUMBEK  In  all  Key-Numberad  Dla«iU  *  ladazw 
I  •Act  Marct»  },  UU,  0.  231,  SB  SUt.  UOl   (Comp.  St.  1916.   t  1034). 
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the  suit  may  be  brought  in  either  district  Section  57  (section  1039)  pro- 
vides that,  when  a  part  of  the  teal  or  personal  p(ropert7  against  which  pro- 
ceedings shall  be  taken  shall  be  in  anoUier  district  In  the  same  state  the 
suit  may  be  brought  in  either  district.  Equity  rule  37  (198  Fed.  xxtIU.  115 
C.  C.  A.  xzvill)  provides  tliat  any  person  may  be  made  a  defendant  who 
has  or  claims  an  Interest  adversely  to  plaintlft,  and  that  any  person  may 
at  any  time  be  made  a  party  If  his  presence  Is  necessary  or  proper  to  a 
complete  determination  of  the  cause.  Beld,  that  In  a  suit  against  defend- 
ants, some  of  whom  were  residents  of  the  Southern  district  of  Georgia 
and  were  claiming  adversely  to  plaintiffs,  to  establish  plaintiffs'  rights  as 
heirs  and  next  of  kin  of  a  decedent,  where  permanent  administrators  had 
been  appointed,  who  resided  in  the  Northern  district,  and  who  Indivldnallr 
were  parties  to  the  original  bill,  their  appointment  did  not  divest  the 
District  Court  for  the  Southern  district  of  Jurisdiction,  especially  where 
part  of  the  land  Involved  was  located  in  that  district. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  813.] 

In  Equity.  Suit  by  Mrs.  M.  S.  Jennings  and  others  against  Zadoc 
Smitli  and  others.  On  application  by  plaintiff  for  leave  to  amend, 
and  application  by  plaintitfs  and  defendant  I^onnie  Bullard  to  strike 
him  as  a  defendant.    Granted. 

J.  S.  James  and  J.  R,  Bedgood,  both  of  Atlanta,  Ga.,  E.  H.  Callaway, 
of  Augusta,  Ga  John  J.  Strickland,  E.  K.  Lumpkin,  and  Stephen  C. 
Upson,  all  of  Athens,  Ga.,  F.  H.  CoUey,  of  Washington,  Ga.,  H.  H. 
Perry  and  W  A  Charters,  both  of  Gainesville,  Ga.,  Wm.  M.  Howard, 
of  Augusta,  Ga.,  Thomas  J.  Shackelford  and  Heniy  S.  West,  both  of 
Athens,  Ga.,  Homer  Sutton,  of  Cornelia,  Ga.,  Stanhope  Ei-win,  of 
ClarksviUe,  Ga.,  and  Little,  Powejl,  Smith  &  Goldstein,  of  Atlanta,  Ga., 
for  plaintiffs. 

Alex  C.  King  and  John  L.  Tye,  both  of  Atlanta,  Ga.,  Samuel  H. 
Sibley,  of  Union  Point,  Ga.,  Horace  M.  Holden,  Howdl  C.  Erwin, 
and  Hamilton  McWhorter,  all  of  Athens,  Ga.,  E.  F.  Noel,  of  Lex- 
ington, Miss.,  and  King  &  Spalding,  of  Atlanta,  Ga.,  for  defendants. 

SPEER,  District  Judge.  The  plaintiffs,  citizens  of  Louisiana,  have 
heretofore  filed  their  bill  against  Zadoc  Smith,  a  citizen  of  the  North- 
eastern division  of  the  Southern  district  of  Georgia,  and  others  citi- 
zens of  that  division  and  district.  Plamtiffs  aver  that  they  are  the 
next  of  kin  and  heirs  at  law  of  James  AI.  Smith,  deceased.  The  nature 
of  the  litigation  may  be  gathered  from  the  opinion  of  this  court,  ren- 
dered on  application  for  extraordinary  relief,  by  which  receivers  were 

authorized,  reported   in  232   Fed.   921,   and   in  238  Fed.   48,   

C.  C.  A  — ,  in  which  a  reversal  of  the  order  just  mentioned  was 
directed. 

The  plaintiffs  now  seek  to  amend  the  original  bill.  In  the  proposed 
amendment  they  aver  that,  since  the  bill  was  filed,  the  ordinary — 
that  is,  the  probate  court — of  Oglethorpe  county  has  appointed  Erwin, 
Arnold,  and  Smith,  as  permanent  administrators  of  tibie  estate.  The 
administrators  have  qualified.  It  is  further  averred  that  die  personal 
estate  is  much  more  than  $1,000,000  in  value,  and  is  far  in  excess  of 
what  would  be  necessary  to  pay  all  the  debts  against  the  estate,  in- 
cluding expenses  of  administration.  It  is  further  alleged  that  at  the 
time  of  his  death  the  intestate  owned  real  estate,  located  partly  in 
the  Northeastern  division  of  the  Southern  district  of  Georgia,  and 
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partly  in  the  Northern  district  of  Georgia,  and  at  other  points  in  the 
state.  A  list  of  this  realty  is  attached.  Petitioners  allege  that  these 
lands  are  worth  approximately  $1,000,000,  and  that  the  title  to  the 
lands  vested  in  the  plaintiffs  upon  the  death  of  the  intestate.  They  are 
entitled  to  possession,  subject  to  the  right  of  the  administrators  to 
administer,  should  the  necessity  arise  They  allege  that  the  adminis.- 
trators  all  reside  in  the  Northern  district  of  Georgia,  and,  while  not  in- 
dispensable parties,  are  proper  parties  to  the  bill  They  pray  that  by 
proper  order  each  of  the  administrators  be  directed  to  appear,  plead, 
answer,  or  demur  on  a  day  to  be  designated ;  they  being  persons  in 
possession  and  in  charge  of  the  lands  in  question.  The  further  prayer 
of  the  amendment  is  that  the  court  decree  that  the  plaintiffs  own  the 
lands  described,  and  that  they  be  entitled  to  recover  possession  from 
the  administrators,  together  with  the  rents  thereon,  etc 

Pending  the  hearing  on  the  original  bill,  one  Lonnie  Bullard  was 
made  a  party  defendant  by  intervention.  He  is  a  citizen  of  I/)uisiana. 
The  plaintiffs  and  Bullard  now  come,  and  "each  and  jointly  move  the 
court  to  strike  said  Lonnie  Bullard,  as  a  defendant,  from  said  case." 
To  the  allowance  of  this  amendment,  the  original  defendants  and  pro- 
posed defendants  object.  The  objection  is  on  all  grounds  leveled  at 
the  jurisdiction  of  the  court.  It  is  first  insisted  that  the  Louisiana' in- 
tervener, Lonnie  Bullard,  is  an  indispensable  party,  that  without  his 
presence  the  bill  cannot  proceed,  and  that,  if  he  remains  a  party,  the 
jurisdiction  must  be  denied,  for  the  reason  that  he  is  a  citizen  of  the 
same  state  with  the  plaintiffs. 

In  support  of  the  first  contention  Barney  v.  Baltimore  City,  6  Wall. 
280-291,  18  L.  .Ed.  825,  is  cited.  There  Mary  Barney,  a  citizen  of 
Delaware,  filed  a  proceeding  for  the  partition  of  real  estate  against 
the  city  of  Baltimore,  several  citizens  of  Maryland,  and  Matilda  and 
Ann  Ridgley,  who  were  citizens  of  the  District  of  Columbia.  It  is 
pointed  out  in  the  opinion  of  the  court,  pronounced  by  Mr.  Justice  Mil- 
ler, that  citizens  of  tiie  District  of  Columbia  were  not  citizens  of  a  state, 
within  the  meaning  of  the  Judiciary  Act,  and  could  not  become  par- 
ties to  the  proceeding  in  the  federal  court,  and  from  the  nature  of  the 
proceeding  the  court  must  parcel  out  the  share  of  the  absent  parties 
at  interest  without  the  opportunity  for  hearing  from  them.  On  account 
of  the  absence  of  these  essential  parties,  the  proceeding  was  dismissed. 

Torrence  v  Shedd,  144  U  S.  527,  12  Sup.  Ct.  726,  36  L.  Ed.  528, 
is  also  cited  for  defendants,  and  was  also  a  proceeding  to  enforce  the 
partition  of  land.  It  had  been  filed  in  the  state  court,  and  was  re- 
moved to  the  Circuit  Court.  There  was  a  motion  to  remand,  which 
was  denied.  There  Torrence  brought  suit  against  Susan  M.  Shedd, 
John  B.  Brown,  and  90  others  for  partition  of  a  tract  of  land,  to  an 
undivided  one-tfiird  of  which  Torrence  claimed  a  title  under  a  deed 
by  Edward  Sonn.  The  court,  through  Mr.  Associate  Justice  Gray, 
points  out  that  the  object  of  the  suit  was  not  merely  the  establishment 
of  the  title  of  the  plaintiff  in  an  undivided  share  of  the  land,  but  it 
was  the  partition  of  the  whoje  land  and  the  conveyance  of  his  undi- 
vided share  into  the  entire  estate  in  a  proportional  part,  as  well  as 
the  establishment  of  his  title  against  all  the  defendants. 

Hooe  v,  Jamieson,  166  U.  S.  395-399,  17  Sup.  Ct.  596,  597.  41  L. 
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Ed.  1049,  is  also  cited  in  support  of  the  objection  to  jurisdiction.  There 
were  citizens  of  the  District  of  Columbia,  and  one  a  citizen  of  the 
state  of  Minnesota,  who  brought  an  action  for  lands  in  the  Western 
district  of  Wisconsin.  Holding  an^w  that  citizens  of  the  District  of 
Columbia  could  not  sue  in  a  federal  court,  Mr.  Chief  Justice  Fuller, 
rendering  the  opinion,  observed: 

"In  the  case  at  bar  no  application  was  made  for  leave  to  discontinue  as  to 
tbe  three  plaintiffs  who  were  citizens  of  the  District  of  ColnmMa,  and  to 
amend  the  complaint  and  proceed  with  the  cause  in  favor  at  that  one  of  tbe 
plaintiffs  alleged  to  be  a  citizen  of  Minnesota.  Jurisdiction  of  the  case  as  to 
four  plaintiffs  could  not  be  maintained  on  tbe  theory  tliat  when  the  trtal 
terminated  it  might  be  retained  as  to  one." 

The  case  of  Horn  v.  Lockhart,  17  Wall.  579,  21  I,.  Ed.  657,  was  a 
suit  brought  in  the  Circuit  Court  of  the  United  States  by  legatees  in 
a  will  to  compel  an  executor  to  account  for  moneys  received  by  him 
in  sales  of  property  belonging  to  the  estate  of  his  testator  and  to  pay- 
to  them  their  distributive  shares.  It  was  objected  to  the  jurisdiction 
that  two  of  the  defendants  were  residents  of  Texas,  the  same  state 
with  the  complainants.    This,  Mr.  Justice  Field,  for  the  court,  held — 

"was  met  and  obviated  by  the  dismissal  of  tbe  suit  as  to  them.  Tbey  were 
not  indispensable  parties ;  that  is,  their  interests  were  not  so  Interwoven  and 
bound  up  with  those  of  tbe  complainants,  or  other  parties,  that  no  decree 
could  be  made  without  necessarily  affecting  them..  And  it  was  only  the  pres- 
ence of  parties  thus  situated  wlticb  was  essential  to  tbe  Jnrisdictloa  of  tbe 
court" 

And,  continued  the  learned  Associate  Justice : 

"Tbe  question  always  Is,  or  should  be,  when  objection  Is  taken  to  the  Ju- 
risdiction of  the  court  by  reason  of  the  dtlzenshtp  of  some  of  the  parties, 
whether,  to  a  decree  authorized  by  the  case  presented,  they  are  indispensable 
parties ;  for,  if  their  Interests  are  severable,  and  a  decree  without  prejudice  to 
their  rights  can  be  made,  the  Jurisdiction  of  tbe  court  should  be  retained,  and 
the  suit  dismissed  as  to  them." 

[1]  In  view  of  these  authoritative  holdings,  what  seems  a  conclu- 
sive reply  to  the  contention  that  Lonnie  BuUard,  of  Louisiana,  who 
became  a  party  defendant  by  intervention,  is  a  party  indispensable  to 
a  complete  and  final  decree,  is  that  Bullard  himself,  now,  in  the  pres- 
ence of  the  court,  moves  to  strike  his  name  from  the  record.  He  has 
heretofore  filed  an  application  to  tiie  same  effect  There  is  no  con- 
tention that  this  IS  collusively  done.  His  existence  is  not  disclosed 
by  the  original  bill.  He  intervened  voluntarily,  and  can  volimtarily 
withdraw.  His  intervention  must  liave  been  in  subordination  to  the 
propriety  of  the  main  proceeding.  Equity  rule  37  (198  Fed.  xxviii,  115 
C.  C.  A.  xxviii);  Hardenbergh  v.  Ray,  151  U.  S.  118,  14  Sup.  Ct.  305, 
38  L.  Ed.  93.  For  the  court  to  hold  him  an  indispensable  party  would 
be,  in  the  absence  of  both  pleadings  and  proof,  to  accord  him  a  status 
for  which  he  does  not  contend.  This  makes  the  issue  here,  on  this 
point,  wholly  unlike  the  cases  of  partition,  etc.,  where  the  court  was 
obliged  to  perceive  the  interest,  and  the  absence  of  parties,  whose 
presence  is  necessary  to  final  decree.  Besides,  the  federal  courts  from 
an  early  period  of  their  history  have  steadily  held  that;  where  the 
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real  merits  of  the  cause  can  be  determined  without  affecting  the  in- 
terests of  absent  persons,  though  proper  parties,  the  cause  may  pro- 
ceed without  them.  A  fortiori  will  this  be  done  where  such  absent 
party  has  voluntarily  disclaimed  appearance.  Volenti  non  fit  injuria. 
See  Thomas  v  Anderson,  223  Fed.  43,  138  C.  C.  A  405 ;  Einstein  v. 
Georgia  Southern  &  Florida  Ry.  (C.  C.)  120  Fed.  1008-1010,  affirmed 
on  this  ground  by  Circuit  Court  of  Appeals,  218  Fed.  58,  133  C.  C.  A. 
'657. 

Moreover,  under  the  law  of  Georgia,  the  interest  of  Lonnie  Bullard, 
if  it  exists,  would  be  merely  in  common  with  the  others  whose  rights 
rest  on  the  same  ground  with  his.  Here  there  is  no  joint  tenancy. 
Park's  Annotated  Code,  §§  3722,  3723 ;  Blake  v.  Black,  84  Ga.  392, 
11  S.  E.  494. 

As  to  the  jurisdiction  in  a  general  sense,  we  must  be  controlled  by 
the  action  and  deUverance  in  this  case  of  the  Circuit  Court  of  Appeals. 
It  is  true  that  the  learned  judges  of  that  court  reversed  the  action  of 
this  court  in  granting  the  extraordinary  relief  sought  The  Circuit 
Court  of  Appeals,  however,  did  not  dismiss  the  bill  for  want  of  juris- 
diction. Of  course,  had  such  want  appeared,  dismissal  would  have 
been  promptly  ordered.  So  far  from  doing  this,  the  learned  judge 
rendering  tfie  opinion.  District  Judge  Grubb,  observed : 

"It  (that  la,  the  federal  court  In  equity)  cannot  draw  to  Itself  the  general 
administration  of  the  estate  of  a  decedent;  nor  can  It  adjudicate  the  claims 
of  parties  thereto,  unless  there  Is  present  the  necessary  diversity  of  citizen- 
ship and  the  requisite  amount  to  confer  Jurisdiction.  When  jurisdictional 
requirements  are  present,  the  court  stops  with  the  adjudication  as  between 
such  of  the  parties  as  have  the  Jurisdictional  quallflcationa.  Having  de- 
termined their  claims  to  a  share  of  the  estate,  the  parties  are  remitted  to 
enforce  their  claim,  to  the  state  jurisdiction,  where  the  estate  Is  being  adminls- 
tered." 

This  view  has  the  sanction  of  Waterman  v.  Canal-Louisiana  Bank, 
215  U.  S.  33,  on  page  43,  30  Sup.  Ct  10,  12  (54  L,.  Ed.  80).  There 
Mr.  Justice  Day,  for  the  Supreme  Cojirt,  announces : 

"The  general  rule  to  he  deduced  from"  the  dedsloda  "Is  that,  Inasmuch  as 
the  jurisdiction  of  the  courts  of  the  United  States  Is  derived  from  the  federal 
Constitution  and  statutes.  In  so  far  as  controversies  between  citizens  of 
different  states  arise  which  are  within  the  established  equity  jurisdiction  of 
the  federal  courts  *  *  «  the  jurisdiction  may  be  exercised,  and  is  not 
subject  to  limitations  or  restrained  by  state  legislation  establishing  courts  of 
probate  and  glTinK  them  jurisdiction  over  similar  matters." 

The  learned  justice  continues : 

"This  court  has  uniformly  maintained  the  right  of  the. federal  courts  of 
chancery  to  exercise  original  jurisdiction  (the  proper  diversity  of  citizenship 
existing)  In  favor  of  creditors,  legatees,  and  heirs  to  establish  their  claims  and 
have  a  proper  execution  of  the  trust  as  to  them" — citing  many  cases.  215  U. 
S.  43,  30  Sup.  Ct  XO,  64  L.  Ed.  80. 

Justice  Day,  in  concluding  the  discussion  of  the  relief  whidi  in  prop- 
er cases  may  be  afforded  by  the  United  States  court  remarks : 

"It  la  to  be  presumed  that  the  probate  court  will  respect  any  adjudication 
whidi  might  be  made  in  settling  the  rights  of  parties  in  this  suit  in  the  federal 
court.'' 
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He,  however,  significantly  adds : 

"It  bas  been  frequently  beld  in  tbis  court  tbat  a  Jndgment  of  a  federal  court 
awarding  property  or  rigbts,  wben  set  up  In  a  state  court.  If  Its  effect  Is 
denied,  presents  a  claim  for  federal  rlgbt  wblcb  may  be  protected  In  tbis 
[tbe  Supreme]  Court" 

[2]  Recurring  to  the  opinion  of  *the  Circuit  Court  of  Appeals  in 
Smidi  V.  Jennings,  supra,  we  find  this  summation : 

"Our  conclusion  In  this  respect  is  that  the  Jurisdiction  of  the  District  CJourt 
could  have  been  properly  invoked,  even  had  the  state  court  of  ordinary  not 
first  acquired  Jurisdiction,  but  for  two  purposes:  (a)  To  preserve  tbe  assets 
of  the  estate,  pending  administration  la  a  state  court  of  competent  probate 
Jurisdiction,  when  they  were  shown  to  be  in  danger  of  waste  or  dissipation ; 
and  (b)  to  adjudicate  claims  of  creditors  or  next  of  kin  or  heirs  to  share  in 
tbe  estate,  where  the  necessary  parties  were  citizens  of  different  states,  and 
the  amount  involved  conferred  Jurisdiction  in  the  federal  court" 

It  is  obvious  that  for  the  purpose  so  clearly  expressed  in  section  (b) 
of  this  ground  of  jurisdiction  thus  determined,  the  action  of  this 
court  is  now  invoked.  In  a  closing  paragraph  of  the  opinion,  the 
general  jurisdiction  of  the  District  Court  in  equity  is  reasserted  as 
follows : 

"The  District  Court,  In  a  proper  case,  under  the  bill  filed,  if  the  necessary 
parties  can  be  brought  into  court  without  defeating  its  Jurisdiction  by  reason 
of  there  being  no  diversity  of  citizenship,  has  Jurisdiction  to  entertain  and 
determine  the  respective  rights  of  citizens  of  different  states,  claiming  an  in- 
terest in  the  estate  of  the  Intestate.  Whether,  even  for  that  purpose,  the  bill 
can  be  maintained  successfully,  in  tbe  absence  of  the  permanent  administra- 
tors as  parties  defendant  to  represent  tbe  estate,  and,  If  not  whether  they 
can  be  made  parties  to  the  pending  bill  upon  their  appointment,  are  questions 
that  may  require  consideration.  For  these  reasons,  we  will  not  direct  tbe' 
dismissal  of  tbe  bill,  but  leave  counsel  to  take  such  further  steps,  if  any,  as 
they  may  be  advised."  The  cause  was  "remanded  for  further  proceeding 
not  inconsistent  with  this  opinion." 

[8]  Counsel  for  the  plaintiffs  seek  to  avail  their  clients  of  the  op- 
portunity thus  afforded.  The  permanent  administrators  have  been 
appointed.  This  amendment  is  to  make  them  parties  to  the  bill,  brought 
by  the  plaintiffs,  and  pending  in  the  Northeastern  division  of  the 
Southern  district  of  Georgia  at  the  time  of  their  appointment  True, 
the  administrators  reside  in  another  judicial  district,  that  is,  the  North- 
em  district  of  Georgia ;  but  they  reside  in  Georgia.  In  section  52  of 
Hopkins'  Judicial  Code,  Annotated,  we  find  the  following : 

"When  a  state  contains  more  than  one  district  •  *  •  if  there  are  two 
or  more  defendants  residing  In  different  districts,  it  [the  suit]  may  be  brought 
in  either  district,  and  a  duplicate  writ  may  be  issued  against  the  defendants, 
directed  to  the  marshal  of  any  other  district  in  which  any  defendant  resides. 
The  clerk  issuing  duplicate  writ  shall  Indorse  thereon  that  It  is  a  true  copy  of 
!i  writ  issued  from  the  court  of  tbe  proper  district  and  such  original  and 
duplicate  writs,  when  executed  and  turned  into  the  office  from  which  they 
Issued,  shall  constitute  and  be  proceeded  on  as  one  suit,  and,  upon  any  Jutlg- 
raent  or  decree  rendered  thereon,  execution  may  be  issued  directed  to  the 
marshal  of  any  district  In  tbis  same  state." 

Now,  from  the  original  bill  it  appears  that  Zadoc  Smith  and  several 
of  the  defendants,  who  are  claimmg  adversely  to  complainants  as  to 
the  entire  estate,  reside  in  and  are  citizens  of  the  Southern  district. 
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That  they  have  a  substantial  interest  is  equally  apparent.  They  were 
originally  sued.  This,  under  the  authori^  of  equity  rule  37  (super- 
seding the  old  rule  No.  49) : 

"All  persons  having  an  Interest  in  the  subject  of  the  action,  and  In  obtain- 
ing the  relief  demanded,  may  join  as  plaintiffs,  and  any  person  may  be  made 
a  defendant,  who  has,  or  claims,  an  interest  adversely  to  the  plaintiff." 
198  Fed.  xxvlii,  U5  C.  O.  A.  xxviil. 

Then  follows  this  significant  clause: 

"Any  person  may  at  any  time  be  made  a  party  if  his  presence  la  necessary, 
or  proper,  to  a  complete  determination  of  the  cause." 

As  api>ears  from  the  record,  the  adverse  claims  of  the  plaintiffs 
who  live  in  Louisiana  and  of  the  defendants  who  live  in  the  Southern 
district  of  Georgia  are  the  substantial  thing  to  which  the  jurisdiction 
of  the  court  initially  atfeu:hes;  but,  as  strongly  intimated  in  the  opin- 
ion of  the  Circuit  Court  of  Appeals  in  this  case,  supra,  the  permanent 
administrators  are  proper,  if  not  necessary,  parties.  That  they  may 
be  added  by  amendment,  with  the  permission  of  the  court,  seems  im- 
deniable.  New  equity  rule  28  (ISfe  Fed.  xxvi,  115  C.  C.  A.  xxvi); 
Beecher's  Federal  Rule  Book,  Annotated,  page  323.  Thus  aimended, 
this  becomes,  in  part  at  least,  a  suit  to  enforce  a  legal  or  equitable 
claim  to  the  real  property  within  the  Southern  district  of  Georgia.  To 
that  extent  it  is  a  suit  of  a  local  nature,  and  seems  to  be  controlled  by 
section  57  of  the  Judicial  Code.    This  provides : 

"And  when  a  part  of  said  real  or  personal  property,  against  which  such  pro- 
ceedings shall  be  taken,  shall  be  within  another  district,  but  within  the  same 
state,  such  suit  may  be  brought  in  either  district  in  said  state." 

The  court,  however,  does  not  understand  that,  by  the  amendment 
particularly  emphasizing  the  fact  that  this  is  a  suit  of  a  local  nature, 
the  plaintiffs  abandon  the  purpose  of  the  original  bill.  This  was  to 
have  adjudicated,  in  a  court  to  which  the  Constitution  of  the  United 
States  gives  them  access,  their  right  to  be  declared  the  next  of  kin 
and  the  heirs  entitled  to  the  entire  estate  of  the  decedent.  The  orig- 
inal bill  was  brought  agamst  citizens  and  residents  of  the  Southern 
district  of  Georgia.  It  had  features  which  were  apparently  intended 
to  be  protective  of  the  large  interests  involved;  but  the  gravamen  of 
the  bill  was  the  contest  over  the  heirship.  This  remains.  Permanent 
administrators,  who  were,  individually,  parties  to  the  original  bill,  have 
now  been  appointed.  Their  appointment,  as  we  have  seen,  could  not 
have  the  effect  to  divest  the  court  of  its  jurisdiction. 

For  these  reasons,  and  others  which  might  be  given,  the  amendment 
by  which  they  are  made  parties  will  be  allowed.  Lonnie  Bullard,  as  an 
intervener,  on  his  own  motion,  will  be  stricken,  and  the  caUse  will  pro- 
ceed as  usual  in  equity. 
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WILLIAM  A.  HIGGINS  ft  CO.  T.  ANGLO-ALGBBIAN  &  S.  OO. 
(District  Court,  S.  D.  New  York.    June  80,  1915.) 

1.  SHiPPiNn  <8=>1S2(5) — Injubies  to  Shipiiest — SuFFTcreNCT  OF  Evidence. 

In  a  suit  for  damages  to  a  shipment  of  dates,  Injured  by  water,  evidence 
held  to  show  that  the  Injury  was  sustained  while  the  dates  were  upon 
the  lighters  from  whlcb  tbey  were  loaded  and  before  they  came  aboard 
the  ship. 

[Ed.  Note.— ror  other  eases,  see  Shipping,  Cent.  Dig.  U  483,  484.] 

2.  Shipping  €=5>106 — Bnxs  of  Lading — Estoppku 

A  recital,  In  a  bill  of  lading  given  by  a  ship's  agent,  that  a  shipment  of 
dates  was  received  In  apparent  good  condition,  did  not  estop  the  ship  to 
show  that  they  were  damaged  by  rain  or  spray  'before  being  loaded  on 
the  ship,  though  when  so  loaded  they  were  not  In  apparent  good  condi- 
tion, but  were  stained  or  discolored,  as  there  could  be  no  greater  estoppel 
than  If  the  recital  had  been  true,  in  whl<A  case  the  estoppel  would  only 
have  extended  to  the  apparent  condition  of  the  shiinnent. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  SS  225,  226,  414- 
419.] 

8.  Shipping  «=»142 — Injubt  to  Shipment— Luotatiok  of  Liabiutt — ^No- 
tice OF  Dauaoe. 

There  could  be  no  recovery  ft>r  damages  to  so  much  of  a  shipment  of 
dates  as  was  removed  before  notice  of  damage,  where  the  bill  of  lading 
provided  that  aucU  removal  should  be  a  waiver  of  all  claims. 

[Ed.  Note. — IfV>r  other  cases,  see  Shipping,  Cent  Dig.  8  496.] 

4.  Admiralty  «=3l8 — Jubisdiction — Tobts. 

Whether  a  tort  consisted  in  the  Issuance  ot  a  bill  of  lading,  or  In 
its  negotiation,  admiralty  had  no  jurisdiction;  both  of  such  acts  baving 
Occurred  on  the  land. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  Sf  206-221.1 

In  Admiralty.  Libel  in  personam  by  William  A.  Higg^ns  &  Co. 
against  tiie  Anglo-Algerian   Steamship  Company.     Libel   dismissed. 

This  is  a  libel  in  personam,  by  the  assignee  of  a  bill  of  lading  for  damage 
done  to  part  of  a  cargo  of  dates  shipped  on  board  the  steamship  Armiston 
from  Bussorah,  Persia,  for  New  York  during  the  first  days  of  November, 
1911.  The  steamer  lay  In  the  Bussorah  Roads,  and  the  dates  were  brought 
alongside  in  lighters,  wrapped  In  oil  paper  and  packed  in  wooden  cases  made 
of  three-eighths  Inch  boards.  While  the  loading  was  going  on,  heavy  tropical 
rains  fRll  on  Bussorah  for  several  nights,  drenching  the  lighters  and  wetting 
some  of  the  dates  so  much  that  the  master  refused  to  take  them  and  sent 
the  lighters  back.  Some  25,000  cases,  nevertheless,  were  shii^)ed,  among 
which  were  the  3,000  afterwards  sold  to  the  libelant.  When  th^  came  over 
the  side,  the  mate  gave  receipts,  and  in  every  case  noted  upon  the  receipt 
that  the  cases  were  stained  by  their  own  contentSi  or  were  discolored,  or  the 
eQClvalent.  Whether  the  cases  were  actually  wet  by  the  rain  on  the  lighters 
does  not  appear  from  the  testimony  of  the  ship's  crew. 

When  the  loading  was  complete,  the  ship's  agent,  at  the  request  of  the 
shippers,  gave  them  a  "clean"  bill  of  ladlDg^  which  read,  "Apparently  In  good 
order  and  condition."  In  the  line  printed  portion  of  the  bill  of  lading,  how- 
ever, there  appeared  this  clause:  "Mate's  receipts  to  be  conclusive  evidence 
of  the  qufntity  of  and  condition  In  which  goods  are  received  by  this  company 
from  river  steamers  and  craft."  In  order  to  procure  this  "clean"  bill,  the 
shippers  gave  to  the  ship's  agents  at  Bussorah  a  contract  of  indemnity  hold- 
ing Ihem  harmless  for  all  consequences  arising  therefrom. 

When  the  dates  arrived  In  New  York,  they  were  placed  upon  the  pier,  and 
It  was  there  found  that  out  of  3,000  cases  about  2,000  bad  been  damaged. 

CssFor  oUisr  ejues  ue  same  topic  ft  KEY-NUMBER  In  all  Ker-Numbered  DlCMta  ft  IndtzM 


Digitized  by 


Googje 


WILUAH  A.  HIOOINS  A  CO.  V.  ANQLO-ALGERIAN  S.  8.  CO.        669 

Of  these  2,000  the  casings  of  440  were  stripped,  and  It  was  finally  ascertained 
that  some  water  damage  bad  happened  to  about  500  In  all ;  but  whether  the 
damage  was  from  salt  or  fresh  water  Is  In  dispute.  More  than  1,000  of  the 
cases  were  removed  by  the  libelant  without  notice  of  damage,  the  bill  of 
lading  containing  a  provision  that  such  retnoval  should  be  a  waiver  of  all 
-dalmg. 

The  master,  carpenter,  and  the  mate  of -Che  Armiston  were  examined,  and 
testified  without  contradiction  that  the  hatdies  were  closed  during  the  heavy 
rains  at  Bussorah,  and  that  they  bad  examined  the  holds  and  found  theiu 
clean  and  dry  before  the  loading  began.  At  Muscat  more  cargo  was  taken  In 
fine  weather,  and  the  ship  had  no  trouble  tUl  she  passed  Gibraltar.  In  the 
Atlantic  she  experienced  unusually  heavy  weather  even  for  December,  and 
for  some  days  labored  heavily  and  took  on  board  large  sea;  but  no  hatcnes 
were  broken  open,  and  there  was  no  evidence  of  damage  to  the  cargo  The 
weather  was  very  cold,  and  when  the  hatches  were  opened  in  New  York  it  tran- 
spired that  the  holds  had  sweat,  but  the  sweat  did  not  appear  to  be  enough  to 
cause  the  damage  to  the  dates,  although  some  cargo  was  damaged  in  each  of 
the  holds  except  No.  3. 

James  A.  Martin,  of  New  York  City,  for  libelant. 
John  M.  Woolsey,  of  New  York  City,  for  respondent. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  [1]  In  spite  of  the  very  reasonable  skepticism  with  which 
courts  regard  tiie  proof  of  a  ship's  crew  in  such  cases  as  this,  there  is 
no  just  reason  to  disregard  their  testimony,  which  stands  quite  unim- 
peachcd  and  which  is  not  contradicted  by  any  inferences  necessarily 
to  be  made  from  the  evidence  touching  the  dates  before  they  came 
aboard.  Whether  they  got  wet  in  the  lighters  while  alongside,  or 
whether  they  were  wet  before  the  lighters  got  them,  does  not  appear ; 
but  that  they  were  damaged  is  certainly  the  case,  and  that  they  were 
damaged  by  the  rain.is  certainly  favored  by  all  the  probabilities.  Upon 
the  issue  of  whether  they  were  wet  by  salt  water  I  find  against  the 
libelant ;  that  is,  if  they  were  wet  by  salt  water  I  think  it  was  not  on 
the  ship.  The  only  reason  to  suspect  salt  water  is  that  Kemp  found  a! 
salt  reaction  by  nitrate  of  silver,  but  a  trace  would  be  enough  for  that, 
and  salt  may  grow  in  the  dates  or  it  may  get  on  them  in  ttie  lighters. 
All  the  other  witnesses  say  that  the  damage  was  not  from  salt  water, 
and  Kemp  was  not  very  certain  upon  cross-examination.  Therefore 
I  find  that  the  dates  were  not  injured  by  sea*water  while  on  the  ship. 

The  only  other  possible  water  damage  which  could  have  reached 
them  is  from  the  sweat  of  the  holds,  but  the  libelant  lays  little  stress 
upon  this.  That  the  holds  did  sweat  is  true  enough,  and  some  of  the 
water  may  have  fallen  on  the  cargo ;  but  it  is  hard  to  see  why,  if  this 
was  the  cause,  the  Muscat  dates  should,  all  have  come  off  uninjured, 
while  the  Bussorah  dates  which  came  aboard  discolored  and  after 
exposure  to  foul  weather  should  be  injured.  Certainty  is  perhaps  not 
possible,  but  the  likelihood  is  very  strong  that  the  damage  did  not 
happen  from  sweat.  I  therefore  find  that  the  damage  occurred  through 
the  wetting  of  the  dates  either  by  rain  or  by  sea  water  before  they 
came  aboard  and  while  upon  the  lighters.  As  the  bill  of  lading  con- 
tained an  exception  against  liability  for  damage  from  rain  or  spray 
or  for  risks  of  lighterage,  it  follows  that  there  is  no  liability  under 
the  contract  of  carriage. 
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[2]  To  meet  this  difficulty,  the  libelant  relies  upon  the  doctrine  of 
estoppel,  and  insists  that  the  words  of  the  bill  of  lading,  "in  apparent 
good  condition,"  are  not  qualified  by  the  clause  giving  effect  to  the 
mate's  receipts.  I  shall  accept  their  position  for  the  purposes  of  the 
case  and  consider  it  as  though  the  bill  of  lading  created  a  complete 
estoppel.  What  is  the  ship  estopped  to  assert?  Certainly  no  more 
than  that  the  goods  were  in  apparent  good  condition.  I  cannot  see 
that  this  should  be  extended  so  as  to  forbid  their  showing  that  they 
were  actually  damaged  by  rain  or  spray  and  that  such  damage  was 
excepted  from  the  bill  of  lading.  To  give  such  a  bill  of  lading  is 
in  my  judgment  a  tort,  for  which  the  libelant  has  a  remedy;  but  I 
am  now  considering  simply  the  ship's  liability  in  contract,  to  be  worked 
out  through  an  estoppel.  It  is  no  doubt  unfortunate  that,  owing  to 
our  complicated  jurisdiction,  I  cannot  give  a  remedy  upon  that  tort; 
but  I  cannot,  and  the  distinction  is  therefore  vital.  If  the  libelant  pro- 
ceeds by  estoppel,  the  limit  of  the  estoppef  is  that  the  ship  shall  be 
held  to  the  words  used.  Obviously,  if  the  cases  had  not  been  stained 
or  discolored;  if  the  goods  had  in  fact  been  in  apparent  good  condition, 
the  ship  could  have  proved  that  they  were  wetted  by  the  rain  or  by 
spray  while  in  lighters  and  that  the  ship  was  excused  under  tiie  excep- 
tions of  the  bill  of  lading.  How  can  the  estoppd  put  the  ship  in  a 
worse  position  than  if  the  statements  had  been  in  fact  true? 

In  England  the  law  must  be  conceded  to  be  in  doubt,  though  I  be- 
lieve that  it  is  in  accordance  with  what  I  have  said.  In  Campania 
Naviera  Vasconzada  v.  Churchill  (1906)  1  K.  B.  237,  Channel,  J., 
decided  that  the  ship  was  estopped  by  a  bill  of  lading  which  had  the 
words  "in  good  order  and  condition."  The  case  involved  lumber  stain- 
ed by  oil  while  at  the  shipper's  risk,  and  the  damage  was  apparent  to 
the  master  who  signed  tfie  bill  of  lading.  The  decision  proceeded 
upon  the  theory  that,  as  the  ship  was  estoW)ed  to  show  that  the  lumber 
was  not  in  good  condition,  it  could  not  show  that  it  had  been  damaged 
before  the  ship  received  it,  at^d  could  not  therefore  sustain  its  burden 
as  carrier  of  showing  that  it  was  not  liable.  I  cannot  find  that  the 
ship  attempted  the  line  of  defense  that,  even  if  the  lumber  was  dam- 
aged while  in  its  custody,  the  damage  was  within  the  exceptions  of  the 
bill  of  lading,  and  this  no  doubt  was  impossible,  as  the  estoppel  went 
beyond  the  apparent  ccmdition  of  the  goods  and  affected  their  condi- 
tion in  fact,  from  which  followed  the  conclusion  that  they  had  been 
damaged  while  in  the  -ship's  custody,  a  damage  the  ship  could  not 
excuse. 

However,  in  Martineaus,  Ltd.,  v.  The  Royal  Mail,  etc.,  Co.,  Ltd.. 
17  Com.  Cases,.  176,  Scrutton,  J.,  who  was  of  counsel  for  the  ship  in 
the  case  just  cited,  had  before  him  a  bill  of  lading  containing  the 
words  "in  apparent  good  condition."  The  cargo  was  sugar  which 
the  owner  of  the  trill  of  lading  acknowledged  had  got  wet  before  it 
came  to  the  ship.  Scrutton,  J.,  reasoned  that,  since  the  ship  was  es- 
topped to  say  that  the  goods  were  not  in  apparent  good  condition,  it 
was  inconsistent  with  that  estoppel  to  allow  them  to  show  that  the 
damage  had  come  from  external  causes,  and  that  the  ship  could  not 
prove  that  an  excepted. peril  had  caused  the  damage.  I  cannot  in  the 
least  distinguish  this  case  from  the  case  at  bar,  except  for  the  clause 
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about  mate's  receipts,  which  I  disregard  (Crooks  v.  Allen,  5  Q.  B.  D. 
38,  40),  and  I  can  only  say  with  ^;reat  respect  tiiat  it  seems  to  me  to 
confuse  the  wrong  done  by  uttering  a  false  bill  of  lading  with  the 
liatnlity  of  the  ship  upon  its  contratt.  If  the  ship  could  not  have  proved 
the  wetting  of  the  cargo  had  the  apparent  condition  been  in  fact  good, 
then  the  decision  would  be  without  question ;  but  no  one  could  assert 
that  If  it  be  urged  that  the  cargo  could  not  have  been  wet  without 
showing  it,  I  should  say  that  that  was  irrelevant;  but,  irrelevant  or 
not,  it  has  no  application  to  the  case  at  bar,  because  no  one  has  con- 
nected the  discoloration  of  the  dates  with  their  being  wet,  and,  in- 
deed, the  mate  sent  away  all  lighters  whidi  he  supposed  to  have  got 
wet. 

The  House  of  Lords,  in  Crawford  v.  Allan  I^ine,  [1912]  App.  Cases, 
130,  expressed  an  opposite  opinion,  I  think,  at  least  in  the  judgments 
of  I<ord  Atkinson  and  Lord  Gorell.  In  this  case  flour  had  been  dipped 
from  Minneapolis  to  Glasgow  under  a  through  bill  of  lading  which 
contained  the  words,  "in  apparent  good  condition."  The  flour  was 
wet  in  New  York,  before  it  reached  the  ship,  and  the  first  question 
was  when  the  estoppel  spoke,  which  the  court  fixed  at  the  date  of  its 
receipt  by  them.  Having  imposed  an  estoppel  upon  the  ship  because 
it  gave  the  unconditional  receipt  under  such  a  bill  of  lading,  it  was 
necessary  to  determine  the  effect  of  the  estoppel,  and  in  the  judgment 
of  Lord  Atkinson  and  Lord  Gorell  it  abundantly  appears  that  they 
supposed  the  ship  might  show  that  the  damage  arose  from  a  wetting 
previous  to  its  receipt  by  the  ship,  and  that  the  ship  was  excused.  The 
Lord  Ordinary  of  first  instance  had  found  against  the  ship  in  both 
these  particulars,  and  the  House  of  Lords  accepted  that  finding.  I 
think  that  this  case  at  least  leaves  it  open  to  doubt  whether  the  deci- 
sion in  Martineaus,  Ltd.,  v.  The  Royal  Mail,  Ltd.,  supra,  expresses  the 
law  in  England. 

[3]  In  any  case  there  could  be  no  recovery  for  so  many  of  the 
cases  as  were  removed  before  notice.  The  Persiana,  185  Fed.  396, 
107  C.  C.  A.  416. 

[4]  While  therefore  the  libelant  fails  upon  this  proceeding,  I  have 
no  doubt  that  to  utter  such  a  bill  ot  lading  is  a  tort,  since  it  is  an 
utterly  unjustifiable  'fraud.  The  excuse  that  a  bill  of  lading  is  not 
negotiable  has  no  merit  whatever,  nor  have  any  of  the  authorities  cited 
any  bearin?  on  a  case  where  a  false  statement  is  deliberately  inserted 
to  be  acteaupon  by  innocent  third  persons.  To  allow  the  ship  to  es- 
cape liability  under  such  circumstances  would  be  intolerable.  Nothing 
could  more  clearly  show  the  corrupt  purpose  of  the  parties  than  the 
indemnity  agreement  itself.  There  are  two  reasons,  however,  which 
prevent  any  recovery  in  this  case  upon  that  theory.  The  first  is  that 
the  libel  must  be  amended  to  set  up  a  new  cause  of  action,  which 
it  is  perhaps  too  late  now  to  do.  The  Burma,  187  Fed.  94,  110  C.  C. 
A.  330.  The  second  is  that  this  is  an  admiralty  court  only  and  would 
have  no  jurisdiction  over  such  a  case  if  the  libels  were  amended,  be- 
cause the  bill  of  lading  was  issued  at  Bussorah,  if  that  be  the  wrongful 
act,  and  negotiated  in  New  York,  if  the  wrongful  act  be  its  negotia- 
tion. One  of  these  acts  was  a  tort,  but  a  tort  on  land,  over  which 
admiralty  has  no  jurisdiction.     Williams  v.  Providence  Washington 
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Ins.  Co.  (D.  C.)  56  Fed.  159.    It  is  not  necessary  to  consider  whether 
in  any  event  admiralty  would  have  jurisdiction  over  a  deceit  commit- 
ted on  the  hjgh  sea. 
The  libel  is  dismissed,  without  costs. 


THE  MIDRBIMAa 


(District  Ooort,  S.  D.  Florida.    January  27.  1917.) 

1.  Admhialty  <s=»28 — Pbocebdinos  js  Rbk — Effect  of  Statb  Laws. 

Whether  a  proceeding  In  rem  can  be  maintained  against  a  vessel  tor 
tort  causing  death  d^>endB  upon  the  construction  of  the  state  laws. 
[Bd.  Note.— For  other  cases,  see  Admiralty,  Cent.  Dig.  H  27&-288.] 

2.  Admiraltt  <S=>48 — Dkcbxb  in  Rem — PaocBsa  to  Suppobt. 

A  decree  In  rem  cannot  be  rendered  against  a  vessel  by  an  admiralty 
court,  where  no  attadbment  was  erer  served. 
[Ed.  Note— For  other  cases,  see  Admiralty,  Cent  Dig.  ||  401-413.] 

3.  ASKIBALTT   <S=946 — DECBEB  IN   PeBBONAK — PBOCESS  TO    BOPPOBT. 

The  ordinary  monition  Issued  in  su^ts  In.  rem  In  admiralty  does  noC 
oomply  with  the  requirements  of  the  monition  In  persouam,  and  under 
service  thereof  jurisdiction  to  render  a  decree  in  personam  cannot  be 
maintained. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent.  Dig.  ff  393-^95.] 
,4.  Aduibaltt  $=»44 — ^Pbocess — Effxct  of  Apfbabance. 

Where,  in  a  suit  In  admiralty,  defendant  filed  exceptions  challenglngr 
the  sufficiency  of  the  libel  and  an  answer  putting  In  Issue  its  allegations 
of  fact,  it  made  Itself  a  party  to  the  proceeding  In  such  maimer  that  tlie 
court  bad  Jurisdiction  to  proceed  to  an  adjudication  of  the  rights  of  the 
parties  in  personam^  though  there  was  not  a  sutfident  service  of  process 
to  support  a  decree  in  personam. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent.  Dig.  {S  376-384.] 

6.  CoNsrrruTiONAL  Law  «=>245 — Mabteb  and  Skbvant  €=>11 — Vauditt  or 
STATtrraa. 

Laws  Fla.  1913,  a  6521,  regulating  Oie  liability  of  employers  for  In- 
juries to  employes,  does  not  violate  Const  U.  S.  Amend.  14,  because  it  in- 
cludes. In  the  persons,  firms,  and  corporations  subject  thereto  as  engaged 
in  hazardous  occupations,  persons  and  corporations  engaged  in  boating, 
when  the  boat  is  pn^elled  by  steam,  gas,  or  electricity,  tliereby  excluding: 
sailing  vessels. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Onit  Dig.  §  702.] 

6.  Shipping  <S=»84(5) — iNjmuEfl  to  Stktxdokes — AssmiPTioR  of  Risk — Stat- 

UTOBY  Provisions. 

A  stevedore,  engaged  in  loading  or  unloading  a  steam  vessel,  is  witliln 
the  protection  of  Laws  Fla.  1913,  c.  6521,  section  4  of  which  aboUsbes 
the  doctrine  of  assumed  risk  in  all  cases  arising  thereunder. 

[Ed.  Note. — For  other  cases,  sec  Shipping,  Cent  Dig.  {  342.] 

7.  Shipping  €=>84(5} — Injdkies  to  Stevedobe8 — Contbibutoby  NEauacNCE. 

An  experienced  stevedore,  engaged  tn  such  business  for  many  years, 
was  guilty  of  negligence  contributing  to  his  injury,  caused  by  the  negli- 
gent handling  of  a  hatch  cover,  where  it  appeared  that  it  was  dangerous 
to  be  under  the  hatch  when  the  ship  was  being  loaded  and  when  covers 
were  being  placed  upon  the  hatch,  and  that  stevedores  were  cautioned 
about  this  and  warned  not  to  stand  under  the  hatches  at  sucti  time. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  {  842:] 
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8.  Shtppino  <S=>84(5) — Injttbies  to  Stevidobest-Oortbibutobt  Nboi.ioence. 

tJnder  X^awB  Flsi.  1M3,  c.  6521,  {  3,  abolishing  flie  defense  of  contribu- 
tory negligence  as  a  bar  to  an  employe's  snit  for  Injnrtes,  except  where 
the  Injured  party  and  the  person  whose  negUgent  act  caused  the  injurj- 
are  fellow  servants  engaged  In  the  performance  of  the  act  causing  the 
InJurj-,  and  the  employer  Is  guilty  of  no  negligence  contribvrtlng  to  the 
tajurj',  contributory  n^lgence  of  a  stevedore,  engaged  In  loading  a  riessel. 
but  having  nothing  to  do  with  the  work  of  putting  a  cover  on  a  hatch, 
did  not  bar  recovery  for  taxluries  cavsed  by  the  negligence  <tf  the  steve- 
dores engaged  in  pladng  such  cover. 

[Ed.  Note.— For  other  cases,  see  Shipping.  Cent  Dig.  {  342.1 

S.  Dbath  ®=39&(1) — Dauaqes  fos  Dxath — Ahodnt. 

Four  thousand  dollars  would  be  a  prefer  award  for  the  death  of  a 
stevedore  having  a  life  expectancy  of  27  years,  and  having  a  wife  6 
years  younger  than  himself  and  three  children,  where  it  was  not  shown 
.     bow  much  he  expended  on  his  family  In  their  care  and  maintenance. 

(Ed.  Note.— For  other  cases,  see  Death,  Cent.  Dig.  fS  J^OS,  113-115,  120.J 

In  Admiralty.  Libel  by  Gabriella  Moody  against  the  Merchants' 
&  Miners'  Transportation  Company  and  the  steamship  Merrimac.  De- 
cree in  personam  against  the  Transportation  Company. 

A.  H.  King,  Roswell  King,  and  George  C.  'Bedell,  all  of  Jackson- 
ville) Fla.,  for  libelant. 

Fleming  &  Fleming  and  Joseph  S.  Diver,  all  of  Jacksonville,  Fla.,  for 
respondent.  ,    ■ 

CALL,  District  Judge.  On  April  14,  1917,  libel  \(ras  filed  against  the 
Merchants'  &  Miners'  Transportation  Company,  owners,  ^nd  against 
the  steamship  Merrimac,  in  rem.  Upon  &is  was  issued  an  attachment 
against  the  vessel,  and  also  a  monition  in  the  usual  form  used  in  this 
district,  admonishing  the  parties  interested  in  the  vessel  to  appear  on 
a  certain  day,  and  requiring  the  marshal  to  serve  a  copy  on  the  master, 
agent,  or  owner  of  said  vessel,  and  by  publishing  a  notice  in  the  news- 
paper. The  attachment  of  the  vessel  was  never  served  at  the  request 
of  proctors  for  libelant.  The  monition  was  on  April  15th  served  upon 
Horace  Avery,  "agent  for  the  Merchants'  &  Miners'  Transportation 
Company,  owners  of  the  within  named  steamship  Merrimac,  in  the 
absence  of  the  president,  vice  president,  secretary,  and  treasurer,  and 
other  high  officials." 

On  April  24th  exceptions  were  filed  by  the  Merchants'  &  Miners' 
Transportation  Company  to  the  libel,  challenging  the  right  of  the  libel- 
ant to  proceed  in  rem.  On  the  same  day  an  answer  was  filed  by  the 
owners,  admitting  the  ownership,  etc.,  and  denying  liability.  On  June 
9th  an  amended  libel  was  filed  in  rem  by  leave  of  court  against  said 
vessel  and  in  personam  against  the  owners.  Upon  this  amended  libel 
no  process  was  issued. 

On  June  20th  the  owners,  by  leave  of  court,  filed  exceptions  to  the 
amenckd  libel,  challenging  the  right  of  libelant  to  proceed  in  rem  on 
the  case  made,  and  in  the  sixth  and  seventh  grounds  attacking  the 
libel  as  not  showing  a  cause  of  action  against  the  owners.  On  the 
same  day  the  owners  filed,  by  leave  of  court,  answer  to  the  amended 
libel,  setting  up  virtually  the  same  defenses  contained  in  the  answer 
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filed  April  24th,  to  the  original  libel.  Testimony  was  taken,  and  the 
case  brought  on  for  final  hearing.  Thereupon  the  respondent  insisted 
upon  its  exception  filed  on  June  20th. 

[1,2]  The  consideration  of  said  exceptions  was  opposed  on  the 
ground  that  answer  havingbeen  filed  at  the  same  time  as  iht  exceptions 
was  a  waiver  of  same.  This  position  of  libehuit  I  do  not  think  well 
taken.  These  exceptions  raise  the  question  whether  a  proceeding  in 
rem  can  be  maintained  in  this  state  for  a  tort  causing  death.  The  de- 
cision of  this  question  depends  upon  the  construction  of  chapters  6521 
and  6913  of  the  Laws  of  Florida.  The  Corsair,  145  U.  S.  335,  12 
Sup.  Ct.  949,  36  L.  Ed.  727,  It  is  beyond  question,  I  imagine,  as  said 
by  Judge  Locke,  in  The  Nora  <D.  C.)  181  Fed.  845,  that  "the  juris- 
diction in  actions  in  rem  is  only  given  by  attachment  and  bringing  the 
vessel  into  the  custody  of  the  court,  and  no  valid  decree  can  be  en- 
tered without  such  attachment."  In  the  instant  case,  as  above  noticed, 
no  attachment  was  ever  served.  The  vessel  was  never  taken  into 
custody,  and  hence  no  decree  in  rem  could  be  entered  in  this  suit.  The 
question,  therefore,  whether  a  lien  exists  under  the  state  law,  be- 
comes a  moot  question  in  this  case.  This  disposes  of  the  bulk  of  the 
exceptions. 

The  respondents  also  contend  that  libelant  can  have  no  relief  in 
this  case  because  she  has  brought  a  libel  in  rem  and  in  personam 
joined,  and  such  practice  is  not  permitted  imder  the  admiralty  rules 
promulgated  by  the  Supreme  Court.  "Rules  12  to  19  inclusive  (29 
Sup.  Ct.  xl,  xli),  provide  against  whom  suits  may  be  brought  by  ma- 
terialmen, seamen,  pilots,  and  in  suits  for  damages  by  collision,  for 
assault  and  battery,  for  hypothecation,  on  bottomry  bonds,  and  for 
salvage.  Unquestionably  claims  against  the  vessel  and  owners  cannot 
be  joined  in  claims  coming  within  the  terms  of  said  rules.  In  The 
Corsair,  supra,  the  court  declined  to  decide  whether  there  could  be  a 
joinder  in  other  claims  than  those  covered  by  these  rules.  For  the 
reasons  above  noted,  it  is  not  requisite  for  this  court  to  decide  that 
question  in  this  case. 

[3, 4]  The  vital  question  that  arises  in  this  case  is:  Can  this  court, 
in  the  state  of  pleadings  render  a  judgment  in  personam  a^inst  the 
respondent?  The  answer  to  this  question  depends  on  whether  the 
respondent,  by  filing  the  exceptions  and  the  answer,  has  made  itself 
a  party  to  tlois  proceeding  in  such  manner  that  a  decree  in  personam 
can  be  rendered  against  it,  if  the  evidence  warrants  it.  The  monition 
served  upon  Avery  was  the  ordinary  one  issued  in  suits  in  rem,  and 
docs  not  comply  with  the  requirements  of  the  monition  in  personam, 
and  jurisdiction  under  such  service  cannot  be  maintained.  If  the 
pleadings  filed  by  the  respondent  are  tantamount  to  a  general  appear- 
ance, there  is  no  more  reason  why  a  party  may  not  submit  himself 
to  the  jurisdiction  of  an  admiralty  court  than  to  a  court  of  equity 
or  common  law.  The  rule  in  those  courts  last  named  is  that  any  plead- 
ing filed  which  requires  the  court  to  decide  upon  the  merits  of  the  case 
will  be  construed  to  be  a  general  appearance  and  cure  any  defect  of 
service;  the  court  having  jurisdiction  of  the  subject-matter.  In  the 
instant  case  the  sixth  and  sevens  grounds  of  exception  challenge  the 
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sufficiency  of  the  amended  libel  as  against  the  respondents.  This  in 
effect  admits,  for  the  purpose  of  pleading,  the  truth  of  matters  of  fact 
alleged  in  the  libel,  but  denies  their  suffiaency  to  make  the  respondents 
liable.  It  performs  the  office  of  a  demurrer  at  common  law,  and  un- 
der all  the  decisions  a  demurrer  is  equivalent  to  a  general  appearance. 
In  addition,  an  answer  was  filed,  putting  in  issue  the  allegations  of 
fact  upon  which  the  liability  of  respondent  was  predicated.  I  am  of 
opinion,  therefore,  that  the  respondent  has  made  itself  a  party  to  this 
proceeding  in  such  manner  that  the  court  has  jurisdiction  of  the  par- 
ties to  proceed  to  an  adjudication  of  their  rights  in  personam. 

[5]  Chapter  6521,  L^ws  of  Florida,  defines  the  persons,  firms,  and 
corporations  engaged  in  hazardous  ocaipations,  and  among  them  "boat- 
ing, when  the  boat  is  propelled  by  steam,  gas  or  electricity."  Attack 
is  made  upon  this  act  as  violating  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States.  The  main  contention  is  that  it  is 
unreasonable  classification,  in  that  sailing  vessels  are  not  included. 
Without  pausing  to  discuss  the  cases,  I  have  reached  the  conclusion 
that  the  act  is  not  amenable  to  the  objections  urged. 

[11  It  i?  also  urged  that  the  deceased  did  not  come  within  the 
purview  of  the  act,  because  he  was  a  stevedore,  engaged  in  loading  the 
ship,  and  not  navigation.  The  statute  refers  to  corporations  engaged 
in  'boating,"  and  it  is  the  employes  of  such  corporations  to  whom  the 
benefits  are  extended.  Section  4  of  the  act  abolishes  the  doctrine  of 
assumed  risk  in  all  cases  arising  under  the  act.  Therefore,  if  this 
case  arises  under  the  ^ct,  the  defense  of  assumed  risk  interposed  in 
the  answer  is  disposed  of. 

It  seems  to  me  to  be  beyond  controversy  that  a  stevedore  engaged 
in  loading  or  unloading  a  steam  vessel  falls  within  the  protection  of 
the  act.  Section  3  of  the  act  abolishes  the  defense  of  contributory 
negligence  as  a  bar  to  the  suit,  except  where  the  injured  party  and  the 
person  whose  negligent  act  caused  the  injury  are  fellow  servants,  en- 
gaged in  the  performance  of  such  act,  and  the  employer  is  guilty  of 
no  negligence  contributing  to  the  injury.  And  provides  for  the  ap- 
portionment of  damages  where  the  injured  person  and  the  employes 
of  the  corporation  are  at  fault.  Chapter  6913  provides  for  survival  of 
actions.  It  is  under  the  provisions  of  this  chapter  of  the  Laws  of 
Florida  that  libelant  as  widow  maintains  her  suit. 

The  libel  in  this  case  alleges  two  grounds  of  negligence:  First, 
negligence  of  the  respondent,  in  that  the  hatch  cover  was  too  short, 
ana  by  reason  of  this  defect  it  fell  through  and  upon  deceased ;  Sec- 
ond, that  through  the  negligence  of  the  agents  and  employes  the  hatch 
was  allowed  to  fall  upon  the  deceased.  After  considering  all  the  evi- 
dence in  the  case,  I  cannot  find  that  there  was  any  defect  in  the 
hatch  cover  which  caused  it  to  fall.  The  great  weight  of  the  testi- 
mony shows  that  the  hatch  cover  was  in  good  condition,  and  was  not 
in  the  condition  the  witnesses  who  were  engaged  in  placing  it  in  position 
testified  it  was.  It  is  perfectly  natural  that  these  two  men,  whose  act 
was  responsible  for  the  dea^  of  the  deceased,  should  have  sought 
to  have  excused  themselves.  In  addition  to  this  consideration  is  the 
fact  that  they  were  shown  to  have  made  statements  of  the  occurrence 
different  from  those  testified  to  in  this  case. 
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[7]  There  can  be  no  question  that  the  injury  to  the  deceased  was 
caused  by  the  negligent  handling  of  the  hatch  cover  by  these  witnesses. 
This  being  so,  it  becomes  necessary  to  decide  whether  the  deceased 
was  guilty  of  negligence  contributing  to  this  injury.  The  testimony 
of  Buckley  shows  that  it  was  dangerous  to  be  under  the  hatch  when 
the  ship  was  being  loaded,  and  when  the  covers  were  being  placed 
upon  the  hatch  above ;  that  the  stevedores  were  cautioned  about  this, 
and  warned  not  to  stand  under  tiie  hatches  at  such  times.  The  testi- 
mony shows  Moody  to  have  been  an  experienced  stevedore,  engaged 
in  this  business  many  years.  It  is  fair  to  assume,  therefore,  that  the 
deceased  was  fully  aware  of  the  danger,  and  knew  the  covers  were 
being  placed  upon  the  hatches,  preparatory  to  the  vessel  going  to  sea. 
I  therefore  find  that  the  deceased  was  guilty  of  negligence  mat  con- 
tributed to  his  injury. 

[8]  The  next  inquiry  is:  Were  the  stevedores,  Dawkins  and 
Washington,  fellow  servants  jointly  engaged  in  performing  the  act 
causing  the  injury.  The  testimony  shows  Uiat  these  two  persons  were 
engaged  in  putting  the  cover  on  the  hatch  on  the  main  dedc,  with 
which  the  deceased  had  nothing  to  do.  Therefore  it  is  not  such  a 
case  a&  falls  within  the  purview  of  section  3  of  chapter  6521  of  the 
Laws  of  Florida,  where  contributory  negligence  would  bar  recovery. 

[9]  It  then  becomes  a  question  of  the  amount  the  libelant  is  en- 
titied  to  recover.  The  testimony  shows  the  average  probable  earnings 
of  the  deceased,  but  absolutely  fails  to  furnish  any  guide  as  to  the 
amount  probably  expended  on  his  family  in  the  care  and  maintenance, 
and  the  court  is  left  in  some  measure  to  conjecture  and  the  general 
knowledge  that  all  men  possess  of  the  probable  cost  of  the  main- 
tenance of  a  wife  and  three  children  in  the  walk  of  life  of  the  libel- 
ant. Taking  the  life  expectancy  of  the  deceased  27  years  as  a  guide 
to  the  probable  duration  of  the  marital  relation  between  the  deceased 
and  libelant,  the  testimony  showing  the  libelant  some  6  years  younger 
than  deceased:  Now,  in  addition  to  the  monetary  damage,  a  widow- 
is  entitied  to  recover  damages  for  the  loss  of  marital  comfort  and 
association  she  has  sustained  by  reason  of  the  death  of  her  husband. 
I  find  that  the  libelant  is  entitled  to  a  decree  against  the  respondent  for 
the  sum  of  $4,000,  and  her  costs  in  tiiis  behalf  expended. 

A  decree  will  be  entered  for  said  sum. 
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In  PC  GRAFF  et  al. 
(District  Ooart,  O.  D.  New  York.    Sfay  14,  IWT.) 

L  BANKXCVTOT   4s»43S — COHPOSITION — RiQIITB   as  to  ProPBBTT  tJlTDISPOSED 

ov. 

Certain  persons  claiming  to  be  creditors  of  a  bankrupt  firm  were 
dalnied  by  tbe  other  creditors  to  be  partners  of  tbe  bankrupta  J.,  act- 
ing as  their  representative,  or  as  tbe  representative  of  the  bankrapts. 
bought  up  the  other  claims  and  the  proceedings  were  terminated  by  an 
agreement  between  all  of  the  parties  Interested,  under  whlbh  the  estate 
In  tbe  hands  of  the  trustee  was  turned  over  to  J.  in  full  settlement  of  all 
of  Us  claims,  but  the  individual  property  of  N.,  one  of  the  bankrupts, 
was  released  and  given  back  to  him.  The  bankrupts,  ludivlduaUy  and 
as  i»artner8,  were  discharged.  Certain  certificates  of  stock  and  certifi- 
cates of  Indebtedness,  which  had  been  in  the  hands  of  the  trustee,  but 
'  not  scheduled,  and  apparently  considered  worthless,  were  returned  to  N., 
and  sul>sequently  proved  to  be  valuable.  Held,  that  J.  had  no  claim  there- 
to after  the  expiration  of  the  time  for  setting  aside  a  composition  or  a 
discharge;  the  situation  being  exactly  as  though  a  composition  had  been 
offered  and  approved. 
[Ed.  Note. — For  other  eases,  see  Bankruptcy,  Cent  Dig.  }  626.] 
SL  Bankbdptov   «=>417(4),   491 — CoMPosmoN— Dibchabgb— Sbttino    Aside — 

LiUITATIONS. 

While  N.,  by  applying  to  the  bankruptcy  court  for  an  order  reopening 
the  proceedings  to  the  extent  of  taking  over  the  shares  of  stock  and 
offering  them  for  sale,  in  order  to  make  his  title  thereto  good,  waived 
the  effect  of  the  statute  of  limitations,  so  far  as  it  was  something  to  be 
taken  advantage  of  by  himself,  he  did  not'  waive  the  statute  as  to  his 
discharge,  nor  as  to  the  possibility  of  Indictment  for  making  false  state- 
nfents  In  the  schedules. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  87L] 
S>  BANKktrpTCT  ^3>372 — Reopewino  Pboceedinos — Jubibdiotion. 

It  was  within  the  Jurisdiction  of  the  bankruptcy  court  to  grant  N.'s 
an>Iicatlon  for  leave  to  turn  the  property  over  to  the  estate  and  to  sell 
It,  in  order  to  remove  any  question  as  to  title  from  the  failure  of  such 
property  to  pass  through  the  hands  of  the  bankruptcy  court 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  674.J 

In  Bankniptcy.  In  the  matter  of  G.  Edward  Graff  and  another,  in- 
dividually, etc.,  bankrupts.  On  applications  by  Thomas  F  Nevins  and 
others  to  show  cause.    Ordered  in  accordance  with  the  opinion. 

Walter  H.  Merritt,  of  New  York  City,  for  petitioner  People's 
Trust  Co. 

Watson  &  Jameson,  of  Brooklyn,  N.  Y.,  for  Thomas  F,  Nevins. 

CHATFIELD,  District  Judge.  Thomas  F.  Nevins,  one  of  the  bank- 
rupts above  named,  owned  and  scheduled  certain  property,  including 
some  Florida  real  estate  and  some  personal  jewelry  (in  the  possession 
of  his  wife  and  evidently  family  keepsakes),  which  was  never  turned 
over  to  the  trustee.  It  appears  from  the  record  that  both  of  the  bank- 
rupts had  one  or  two  wealthy  residents  of  Brooklyn  as  cu-stomers,  who 
presented  claims  as  creditors  against  the  estate  for  stock-brokerage  bal- 
ances. These  men  were  claimed  by  the  other  creditors  to  have  been 
partners  of  the  bankrupts  in  certain  speculations. 

If  this  claim  of  partnership  was  substantiated,  the  amount  due  from 
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these  well-to-do  men  would  have  enabled  the  bankrupts  to  pay  all  of 
their  other  creditors  and  to  have  left  a  surplus  in  the  hands  of  the  firm. 
These  questions  were  never  determined,  but  Mr.  Edward  Johnson,  now 
deceased,  whose  executor  is  making  the  present  application,  acted  ap- 
parently as  representative  of  the  alleged  partners  of  the  bankrupts  in 
buying  out  and  presumptively  paying  off  in  full  all  the  other  creditors 
of  the  bankrupts,  and  thus  leaving  only  himself  and  the  men  charged 
to  have  been  partners  with  the  bankrupts  interested  in  the  estate. 

While  Johnson  thus  by  assignment  succeeded  to  the  rights  of  the 
other  creditors,  he  neverliieless  was  not  a  third  party  dealing  with  the 
bankrupts  as  an  innocent  purchaser  for  value  of  these  claims.  His  po- 
sition was  subject  to  such  equities  as  knowledge  of  the  entire  transac- 
tion might  invoke,  and  his  position  was  in  effect  the  same  as  that  of  the 
creditors  who  were  alleged  to  .be  partners  with  the  bankrupts.  The 
bankruptcy  proceedings  were  terminated  by  an  agreement  between  all 
of  the  parties  interested,  under  which  the  estate,  then  in  the  hands  of 
the  trustee,  was  turned  over  to  Johnson  in  full  settlement  of  all  his 
claims.  But  the  personal  property  of  Nevins,  consisting  of  the  Florida 
land  and  the  jewelry  above  mentioned,  and  also  an  indorsement  upon 
certain  notes  which  Nevins  had  previously  made  to  further  the  settle- 
ment, were  released  and  given  back  to  him.  He  in  effect  surrendered 
nothing  but  the  firm  assets,  in  the  hands  of  the  trustee.  In  other  words, 
he  as  an  individual  was  relieved  from  any  oUigation  beyond  his  re- 
linquishment of  claim  to  the  joint  property  of  the  firm. 

The  final  order  d>>'ecting  distribution  upon  this  basis  of  settlement 
was  entered  February  7,  1903.  It  was  in  effect  the  payment  of  a  final 
dividend,  but  was  based  upon  a  composition,  and  could  be  attacked  for 
fraud  only  within  the  period  of  6  months,  under  section  13,  or  12 
months  after  discharge,  under  section  1 5,  of  the  bankruptcy  law  (Act 
July  1,  1898,  c.  541,  30  Stat.  550  [Conip.  St.  1916,  §§  9597,  9599]). 
The  time  to  appeal  has  long  since  expired,  as  has  also  tiie  period  withiri 
which  any  cl^im  could  be  made  against  the  trustee  for  any  of  his  acts 
(section  50,  subd.  "m"  [Comp.  St.  1916,  §  9634]). 

It  appears,  although  the  evidence  is  not  clear,  that  amoi^  the  papers 
in  the  office  of  the  bankrupt  partnership,  at  the  time  the  trustee  was 
in  possession,  were  certain  certificates  of  stock,  a  note,  and  two  certifi- 
cates of  indebtedness  of  the  Brooklyn  Citizen,  which  were  returned  to 
the  bankrupt  Nevins,  hf  mail,  at  some  time  subsequent  to  the  negotia- 
tions under  which  the  banjcruptcy  proceedinjgs  were  settled.  Nevins 
testifies  on  this  present  application  that  he  did  not  consider  this  stock 
and  these  certificates  of  any  substantial  value  at  that  time,  and  did  not 
consciously  omit  them  from  his  schedules,  which  were  made  up  with 
the  partnership  schedules  by  booldceepers,  and  which  did  show  the 
Florida  land  and  the  jewelry  above  referred  to. 

It  appears  that  during  the  last  few  years  a  considerable  amount, 
viz.,  about  $4,915.21,  has  been  paid  by  the  Brooklyn  Citizen  to  Nevins 
on  account  of  the  note  and  certificates,  and  that  a'jcertain  litigation  has 
been  brought  by  Nevins  against  the  Citizen,  because  of  the  possession 
and  claimed  ownership  of  the  shares  of  stock.  In  this  litigation  an  or- 
der was  made  allowing  the  Citizen,  on  terms,  to  amend  its  answer,  so 
as  to  allege  lack  of  title  in  Nevins  because  of  the  adjudication  in 
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bankruptcy  and  alleged  concealment  of  these  assetd.  Appeal  was  tak- 
en to  the  Appellate  Division,  and  the  Appellate  Division  for  the  first 
time  considered  the  jurisdictional  objection  that  Neviii^  was  not  the 
owner  of  the  stock  in  question,  and  in  affirming  the  order  appealed 
from  intimated  that  discharge  and  distribution  in  bankruptcy  might 
not  have  caused  title  to  these  assets  to  revert  to  Nevins.  Nevins  there- 
upon applied  to  this  court  for  an  order  reopening  the  bankruptcy  pro- 
ceedings, to  the  extent  of  taking  over  the  shares  of  stock  and  offering 
them  for  sale,  and  he  presented  a  bid  of  $500  therefor. 

Inasmuch  as  the  trustee  had  been  discharged,  and  could  not  be  rein- 
stated, except  upon  notice  to  creditors  and  after  another  election,  the 
court  provided  that  the  former  trustee  should,  if  the  matter  were  ap- 
proved, execute  for  the  court  such  instruinent  as  would  pass  the  title 
of  the  bankrupt  estate  in  and  to  the  property.  Upon  the  hearing  of 
this  application,  a  second  bid  of  $1,000  for  the  certificates  was  pre- 
sented, and  il  was  urged  upon  the  court  that  the  offer  of  $500  was  in- 
adequate. The  sale  was  adjourned,  and  has  not  been  concluded.  In 
the  meantime  the  executor  of  the  estate  of  Johnson  has  obtained  an  or- 
der to  show  cause  why  the  bankruptcy  proceeding  should  not  be  re- 
opened and  referred  to  a  referee,  to  obtain  the  property  which  was  own- 
ed by  Nevins  at  the  time  of  the  bankruptcy  proceedings,  and  which  was 
not  included  in  his  schedules,  together  with  the  income,  proceeds,  and 
profits  derived  from  such  property,  and  staying  any  further  action 
upon  the  application  of  Nevins  for  the  sale  of  the  shares  of  stock  and 
certificates  of  indebtedness.  Upon  a  hearing  of  the  last  order  to 
show  cause  the  foregoing  facts  have  all  been  presented  and  argued. 

[1]  It  appears  that  the  settlement  which  led  up  to  the  dismissal  of 
the  bankruptcy  proceedings  was  based  upon  payment  by  Johnson  to  all 
of  the  creditors,  except  those  who  were  charged  with  partnership  lia- 
bility. It  would  appear  that  Johnson,  in  so  far  as  he  was  acting  in 
the  matter,  had  no  personal  interest,  and  represented  either  the  bank- 
rupts, in  order  to  settle  with  their  so-called  partners,  or  that  he  rep- 
resented these  so-called  partners,  and  bought  up  the  claims  for  their 
benefit,  in  order  to  free  themselves  from  further  obligations  to  the 
bankrupt  estate.  In  either  event,  the  consent  of  all  parties  to  the  set- 
tlement, upon  the  basis  of  delivery  to  Johnson  'of  the  property  in  the 
hands  of  the  trustee,  except  such  as  belonged  to  Nevins,  shows  no 
fraud  upon  creditors,  and  shows  no  personal  interest  of  Johnson  in  the 
estate.  As  between  the  bankrupts,  or  as  between  Nevins  and  those  men 
charged  with  the  interest  of  partners,  in  the  stock-speculating  opera- 
tions, there  was  an  absolute  refusal  on  the  part  of  Nevins  to  contribute 
to  the  fund  which  was  turned  over  to  Johnson  and  which  he  presum- 
ably used  in  accordance  with  his  agreement  with  the  gentlemen  who 
were  alleged  to  be  partners  in  the  t»nkrupt  concern.  They  consented 
to  the  settlement  and  termination  of  the  bankruptcy  proceedings  and  to 
the  delivery  of  this  property  to  Johnson.  If  Johnson  was  acting  as 
their  representative,  they  freed  themselves  from  further  demands  at 
the  hands  of  the  creditors  and  of  the  bankrupts,  by  paying  the  amount 
necessary  to  remove  all  the  other  creditors,  presumptively  at  the  face 
value  of  their  claims,  from  the  case.  If  Johnson  did  not  represent  these 
gentlemen,  but  agreed  to  relieve  them  from  further  claims,  upon  their 
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relinquishing  afly  rights  to  the  property  which  Johnson  bought,  by 
paying  off  the  other  creditors,  then  under  these  circtunstances  John- 
son would  have  no  claim  to  any  of  the  property  which  was  nqt  in  the 
hands  of  the  trustee  at  the  time  he  made  the  settlement  in  question. 

It  is  apparent,  therefore,  that  the  estate  of  Johnson  has  no  claim 
to  the  assets  now  discovered  to  be  in  the  hands  of  Nevins,  and  John- 
son is  no  longer  a  creditor  of  the  bankrupt  estate.  The  report  of  the 
trustee,  dated  February  7,  1903,  sets  forth  the  assets  in  his  possession 
and  realized  by  him  as  trustee,  and  these  are  the  assets  which  were 
turned  over  t6  Johnson,  and  for  which  Johnson,  as  trustee  or  agent, 
acquired  the  rights  from  all  of  those  parties  (with  the  exception  of 
one  $12  claim,  which  was  paid  in  full  with  his  consent)  who  were  not 
relieving  themselves  of  demands  at  the  hands  of  the  bankrupts,  suflB- 
cient  in  amount  to  more  than  pay  the  bankruptcy  claims. 

The  bankruptcy  proceeding  was  concluded  in  tht  form  ^f  a  dividend 
to  the  only  person  then  occupying  the  position  of  creditor.  The  trus- 
tee was  discharged,  and  his  bond  relieved  from  furUier  liability.  On 
the  7th  of  February,  1903,  the  bankrupts,  individually  and  as  members 
of  the  copartnership,  were  discharged,  upon  the  written  consent  of  the 
attorneys  for  Johnson,  and  by  the  report  of  the  trustee,  made  April 
25,  1903,  it  is  shown  that  the  trustee  had  paid  the  estate  in  his  hands 
to  the  sole  party  occupying  the  position  of  creditor,  and  had  "turned 
over  the  books  and  papers  belonging  to  the  bankrupt  estate  to  the  cus- 
tody of  G.  Edward  Graff,  one  of  the  bankrupts."  It  is  evident  that  if 
the  shares  of  stock  and  certificates  of  the  Brooklyn  Citizen  were  in 
the  office  of  the  bankrupts*,  and  all  the  books  and  papers  in  this  office 
were  turned  over  to  Graff,  there  would  be  nothing  mysterious  in  the 
delivery  of  these  shares  of  stock  and  certificates  to  Nevins,  whose  per- 
sonal property  they  evidently  had  been.  The  trustee  never  saw  them, 
or  knew^  of  them,  and  they  were  not  a  part  of  the  property  to  be  turn- 
ed over  if  the  compromise  was  effected  under  the  assignment  made  by 
which  Johnson  became  sole  creditor. 

This  is  not  a  case  where  one  creditor  has  bought  in  the  claims  of 
the  others  and  taken  over  the  business,  or  has  sought  to  minimize  his 
own  loss  by  purchasing  the  projperty  as  a  whole,  in  order  to  preserve 
it  as  a  going  concern.  While  the  case  was  wound  up  as  if  a  dividend 
had  been  declared,  the  situation  is  exactly  that  which  would  have  been 
presented  if  the  bankrupts  had  offered  a  composition,  and  the  effect  of 
the  discharge  is  to  wipe  out  all  the  rights  of  action  on  behalf  of  John- 
son or  any  other  of  the  creditors  against  the  bankrupts.  The  situation 
must  be  viewed  in  equity  exactly  as  if  the  bankrupts  had  offered  $192,- 
000,  more  or  less,  in  composition  of  all  their  claims,  and  had  thus  ob- 
tained a  discharge  and  a  dismissal  of  the  proceedings,  upon  approval 
of  the  composition.  Section  12,  subd.  "e"  (Comp.  St  1916,  §  9596). 
But,  if  fraud  were  shown,  the  only  remedy  would  be  to  set  this 
composition  aside  within  six  months,  or  to  proceed  by  indictment,  if  a 
false  statement  had  been  presented  in  the  schedules.  The  statute  of 
limitations  has  run  against  any  such  remedy.  The  creditors  of  the 
estate  have  had  their  claims  satisfied,  except  in  so  far  as  a  compro- 
mise of  conflicting  claims  between  the  bankrupts  and  those  who  were 
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alleged  to  be  their  partners  was  settled  by.  the  giving  up  by  the  bank- 
rupts of  all  claims  to  the  assets  which  had  been  scheduled,  and  by  re- 
tention on  the  part  of  the  bankrupts  of  all  assets  which  may  not  have 
been  brought  to  the  attention  of  the  trustee. 

The  case  does  not  show  fraud,  which  would  have  prevented  the  dis- 
charge, if  these  assets  had  been  discovered  prior  to  bankruptcy.  The 
most  that  could  have  happened  would  have  been  that  they  would  have 
been  taken  into  possession  by  the  trustee  as  having  been  omitted  through 
mistake.  The  evidfence  of  this  property  was  apparently  in  the  hands 
of  the  tiwstee  when  the  schedules  were  made  up,  but  unknown  to  the 
accountants  pr  attorneys  who  were  preparing^  the  schedules,  and  if 
the  certificates  had  not  been  returned  to  NevinS  after  the  case  had 
been  closed,  it  is  impossible  to  tell  how  soon  he  would  have  remembered 
previous  possession  of  this  stock.  Its  subsequent  rise  in  value  has 
no  bearing  upon  the  title  which  he  obtained  at  the  time  of  bank- 
ruptcy. It  apparently  was  considered  worthless  then,  and  his  former 
creditors  have  no.  right  to  object  if  this  property,  like  the  Florida  land, 
experienced  a  sudd«i  and  great  increase  in  value.  , 

[2]  The  finding  of  the  Appellate  Division  that  the  title  of  Nevins 
can  possibly  be  attacked  for  fraud  is  a  finding  only  to  tlie  effect  that, 
if  his  title  be  fraudulent  or  imperfect,  he  canbot  ask  relief  thereon. 
The  matter  was  sent  back  for  hearing  upon  the  merits  in  th*- state 
Supreme  Court.  Nevins  has  sought  to  make  his  title  good,  against 
the  claim  of  fraud,  by  a  purchase  at  the  hands  of  the  bankrupt  es- 
tate. He  has  thereby  undoubtedly  waived  the  effect  of  the  statute  of 
limitations,  in  so  far  as  the  statute  of  limitations  is  something  to  be 
taken  advantage  of  by  himself.  He  does  not  waive  the  statute  of  lim- 
itations as  to  his  discharge,  nor  as  to  the  possibility  of  indictment,  and 
accomplishes  only  the  result  that  the  personal  property  could  be 
dealt  with  like  real  «state.  If  this  were  real  property,  title  would  vest 
in  the  bankruptcy  estate,  until  conveyed  under  the  statute.  That  title 
could  not  be  cleared,  except  by  a  sale,  and  the  proceedings  could  be 
reopened  and  title  made.  If  the  creditors  had  been  paid  in  full,  pr  if  a 
composition  agreement  had  been  carried  through,  and  if  the  balance  ' 
of  the  estate  bad  been  turned  back  to  the  bankrupt,  then  any  after-dis- 
covered property,  which  might  result  in  further  proceeds,  would  also 
be  turned  back  to  the  bankrupt,  or,  if  sold,  the  proceeds  would  go  to 
him.  To  hold  that  a  mistake  by  a  bankrupt  in  the  filling  out  of  his  orig- 
inal schedules,  by  which  mistake  certain  valueless  property  was  not 
taken  into  account,  and  which  property  would  not  have  increased  the 
estate  in  any  way  during  the  period  in  which  the  estate  was  being  ad- 
ministered, and  which  property,  if  it  had  been  known  to  the  creditors, 
would  not  have  altered  the  sitiiation,  could  be  made  a  basis  for  upset- 
ting the  entire  bankruptcy  proceeding,  would  result  in  an  endless  series 
of  litigation  over  every  accidental  error,  which  might  be  taken  advan- 
tage of  by  creditors  who  wished  to  harass  a  bankrupt,  by  disputing 
the  subsequent  value  to  him  of  property  which,  even  if  known  to 
th©  creditors,  would  have  been  considered  as  of  no  value  whatever. 

[3]  The  application  to  show  cause  why  the  estate  should  not  be 
opened  and  this  property  administered  as  a  part  thereof  should  be 


Digitized  by 


Google 


582  212  rHDBBAL  BBPOBTBR 

denicA  The  application  of  ^fevins  for  leave  to  turn  the  property  over 
to  the  estate,  and  to  sell  the  same,  is  within  the  jurisdiction  of  this 
court  to  carry  out,  in  order  to  make  title  to  those  assets  as  to  which 
property  was  vested  in  the  bankrupt  estate,  and  as  to  which  any  ques- 
tion as  to  title  may  exist  from  the  fact  that  they  have  not  passed 
through  the  hands  of  the  bankruptcy  court  If  such  sale  is  had,  the 
proceeds  would  appear  to  belong  to  Nevins,  after  the  payment  of 
expenses,  subject  to  any  rights  as  between  Graff  and  Nevins,  or  the  in- 
dividual creditors  of  each,  inasmuch  as  the  trustee  apparently  returned 
the  books  and  papers — ^that  is,  the  office  paraphernalia — to  ^the  part- 
ner Graff,  and  left  in  the  possession  of  Nevins  the  Florida  land, 
jewelry,  and  the  notes  which  Nevins  had  indorsed  and  which  had  not 
been  used. 


THE  BENBFACTOB. 

SMITH  ft  TEKRY,  Inc.,  v.  CLINTON. 

(District  Court,  E.  D.  Virginia.    Maicb  17,  1917.) 

,  1.  Towage  «=9 — Towaok  Sbbvick — Bbeacb  of  Execdtobt  Gontsact. 

A  maritime  lien  does  not  attacli  against  a  veasel  for  breach  of  an  ex- 
ecutory contract  for  towage  service,  wtaai  the  service  was  not  actually 
rendered. 

[Ed.  Note. — For  other  cases,  see  Towage,  Cent.  Dig.  i  9.] 

2.  Shippino  e=>Sl — Chabmb — Lien  fob  Towage  Sibvick. 

A  time  diarterer  of  a  barge  held  entitled  to  a  maritime  lien  for  the 
service  of  a  tug  in  towing  her  to  a  port,  where  she  was  abandoned  be- 
cause of  unseaworthiness  before  the  expiration  of  the  diarter  term. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  {{  203-210.] 

3.  MAKimcK  Liens  «=»9 — TncE  Ohabtgb— Lien  for  Dead  B'beioht. 

A  time  charterer  of  a  coal  barge  held  not  entitled  to  (i  maritime  lien 
against  her  for  dead  /reight.  j» 

[Ed.  Note. — ^For  other  cases,  see  Maritime  liens,  Cent  Dig.  f  13.] 

4.  Shippino  ^=a58(3) — Charteb— Damages  fob  Bbsach. 

A  time  charterer  of  a  coal  barge,  which  had  subchartered  it  for  the 
\  term  at  a  profit  to  Itself,  held  entitled  to  recover,  as  damages  for  breadi 

of  the  charter  by  reason  of  the  unsea:worthlne68  of  the  barge,  the  profit  it 
would  have  made  from  the  subcharter,  where  that  was  no  more  than  it 
could  reasonably  have  expected  to  make  under  prevailing  shipping  con- 
ditions. 
*<    6.  Shipping  9=358(3) — Chabtbb— Dakaoxs  fob  Bbeach. 

Libelant  chartered  a  coal  barge  for  three  months,  with  the  option  of  re- 
newal for  three  months  more;  the  owner  agreeing  to  keep  the  barge  In 
good  condition.  During  the  first  tentf  the  barge  was  abandoned  for  un- 
seawortblnees,  «Lnd  libelant  did  not  exercise  its  option.  Held,  that  it 
was  not  entitled  to  recover  damages  on  account  of  the  second  term;  there 
being  no  way  of  ascertaining  what.  If  any,  profit  it  would  have  made,  even 
if  it  had  exercised  Its  option. 
6.  Admibaltt  <8=36fr— Pleading — ^Amendment  of  Libkl. 

Libelant,  as  charterer,  brought  suit  in  rem  against  a  barge  to  recover 
damages  for  breach  of  the  charter.  It  also  brwight  a  suit  in  personam 
against  the  owner  to  recover  damages  for  loss  of  its  right  to  renew  the 
charter  for  another  term,  in  which  another  vessel  belonging  In  part  to 
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tiie  sanfa  owb«:.W88  seized  Tinder  foreign  attacbment,  and  be  gare  bond 
for  Its  release.  Sul^aeqaently,  oa  exaeptioas  to  the  libel,  one  claim  for 
damages  was  withdrawn  in  the  suit  In  rem  for  lack  of  lien,  and  was  set 
up  by  an  amended  libel  In  the  suit  In  personam.  Held,  that  It  was  with- 
in the  dlBcretlon  of  the  eou'ri;  to  allow  Hie  amendment,  since  all  the  claims 
arose  from  ttre  saide  breach,  and  to  award  a  decree  thereon  agalnat  the 
surety  oa  the  r^eeee  \xm&. 
[£d.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  $S  519-038.] 

In  Admiralty,  Suits  by  the  New  York  Disposal  Corporation  against 
the  barge  Benefactor,  on  libel  and  petition  of  Smith  &  Terry,  Incorpo- 
rated, and  by  Smith  &  Terry,  Incorporited,  against  Joseph  F.  Clinton. 
Decrees  for  libelant.  Smith  &  Terry,  Incorporated,  in  both  suits'. 

Edward  R.  Baird,  Jr.,  of  Norfolk,  Va.,  for  libelant. 
Lewis  Adler  &  Laws,  of  Philadelphia,  Pa.,  and  John  W.  Oast,  Jr.,  of 
Norfolk,  Va.,  for  respondents. 

WADDII/L,  District  Judge.  The  ^ntrovcrsy  now  before  the  court 
is  between  Smith  &  Terry,  Incorporated,  petitioners  in  the  first-named 
c^se,.a  procaeding  in  rem  against  the  barge  Benefactor,  and  the  same 
corporation,  as  libelant  in  tibe  second  case,  a  proceeding  in  personam 
against  Josejrfi  F.  Cljuton,  owner  of  the  Benefactor,  and  grows  out  of 
an  alle^^ed  breach. of  charter  party  entered  into  on  the  13th  day  of  De- 
cember, 1915,  between  said  Clinton,  owner  of  the  Benefactor,  as  the 
party  of  the  first  part,  and  Smith  &  Terry,  Incorporated,,  as  the  party 
of  the  second  part,  whereby  the  former  chartered  to  the, latter  for  a 
period  of  three  montlis,  with  the  option  of  an  additional  three  months, 
the  barge  Benefactor,  to  transport  cqal  between  "Hampton  Roads, 
Philadelphia,  and  Sound  ports,  at  an  agreed  price  of  $50  per  day. 
The  party  of  the  first  part  was, to  fumi^  the  proper  crew,  including 
captain,  and  pay  all  expenses  connected  wjtii  tiie  barge,  for  wages,  ship- 
ping fee?,  provisions,  etc,  and  furnish  a  necessary  towing  hawser,  and 
agreed  to  keep  the  barge  in  good  order,  and  fitted  for  such  work,  dur- 
ingthe  period  of  service  under  the  charter. 

The  cause  of  action  arose  from  a  breach  of  the  charter  party,  be- 
cause of  the  alleged  unseaworthiness  of  the  barge.  The  petitioner  in 
the  in  rem  proceeding  makes  five  separate  claims  against  ^e  barge,  as 
follows: 

1.  Bin  of  tug  W.  B.  Keene,  for  loss  of  time $.  300.00 

2.  BUI  of  Smith  &  Terry,  Incorporated,  owner  of  tug  Underwriter, 

for  loss  of  time '. ■ 300.00 

8.  Bill  of  Smith  &  Terry,  Incorporated,  owner  of  tug  Underwriter, 
tor  towing  barge  Benefactor  from  Providence,  R.  I^,  to  New 

York. 160.00 

4.  BUI  tot  dead  freic^t. 425.00 

Total  $1,175.00 

— together  with  (5)  a  claim  for  $3,351.50,  being  profits  the  libelant 
would  have  received  during  the  first  three  months  covered  by  the  char- 
ter, from  December  13,  1915}  to  March  13,  1916, 

In  the  proceeding,  in  personam  libelant  sought  to  recover  the  sum  of 
$4,602.50,  being  profits  that  would  have  been  made,  as  claimed,  during 
the  extended  period  of  theit  option  of  three  months  from  March  <  13, 
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1916,  had  not  tfre  barge  proved  unseawortiiy ;  and  in  die  in  personam 
proceeding^libelant  has  by  an  amended  libel,  also  set  up  item  No.  5,  of 
$3,351.50,  in  the  in  rem  proceeding — it  being  conceded  that  recovery 
for  that  amount  cannot  be  maintained  in  the  in  rem  proceeding. 

The  claims  thus  made  depend  on  different  considerations,  and  re- 
quire that  they  be  separately  passed  upon,  which  tiie  court  will  do  with- 
out undue  elaboration. 

[1]  First.  Claims  1  and  2,  aggregating  $600,  for  tug  hire  in  con- 
nection with  the  cargo  of  coal  taken  before  breach  of  the  charter  party 
because  of  unseaworthiness,  presents  the  question  whether  a  lien 
in  rem  attaches  against  a  vessel  for  breach  of  an  executory  contract  for 
towage  service,  when  the  service  was  not  actually  rendered.  The  right 
of  lien  under  such  circumstances  does  not  exist  under  maritime  law. 
Authorities  to  support  this  might  be  given  almost  without  number. 
The  Prince  Leopold  (C.  C.)  9  Fed.  333 ;  The  Thomas  P.  Sheldon  (D. 
C.)  113  Fed.  779,  affirmed  The  S.  L.  Watson,  U8  Fed.  952,  55  C.  C. 
A.  439;  The  Francesco  (D.  C.)  116  Fed.  83— are  cases  which  deal  di- 
rectly with  this  subject,  and  to  them,  and  the  cases  therein  cited,  ref- 
erence may  be  had  as  containing  a  full  statement  of  the  law  on  the 
subject. 

Libelant  insists  that,  conceding  the  law  to  be  as  stated  by  the  court, 
they  can  nevertheless  recover,  as  llie  liability  for  the  $600  was 
incurred  after  the  contract  of  towage  had  been  entered  upon;  the 
barge  having  been  brought  from  Philadelphia  to  Hampton  Roads  to 
receive  the  cargo.  The  court  does  not  think  that  the  bills  covered  by 
the  $600  items  can  be  affected  by  this  towage  service,  whatever  may 
have  been  the  rights  of  the  charterer,  if  any,  to  assert  a  claim  for  tow- 
ing the  barge  from  Philadelphia,  which  the  libelant  has  not  made. 

[2]  Second.  Claim  3,  for  towage  of  the  Benefactor  from  Provi- 
dence, R.  L,  to  New  York,  $150,  should  be  allowed.  The  towage  was 
actually  performed,  and  the  suggestions  that  the  allowance  should  not 
be  made  because  the  charterers  were,  obligated  to  return  the  barge  to 
New  York  and  that  this  service  was  not  rendered  on  the  faith  of  the 
barge,  caiinot  be  sustained  imder  the  facts  of  this  case.  The  charterer, 
it  is  true,  was  required  at  the  expiration  of  the  charter  period  to  return 
the  barge  to  New  York ; '  but  this  expense  was  not  incurred  upon  that 
theory  at  all,  but  was  contracted  for  taking  her  back  from  her  port  of 
destination  on  the  Sound,  on  her  rttnm  trip,  and  befdre  she  had  been 
abandoned  because  of  unseaworthiness;  and  it  likewise  cannot  be 
said  that  the  charterer,  while  the  barge  was  in  its  possession,  and  being 
actually  towed  by  it,  was  not  looked  to  as  security  for  the  expenses  in- 
curred in  connection  with  the  barge;  while  in  their  service. 

[3]  Third.  This  item  of  $425  is  for  dead  frdght,  as  follows:  The 
charterers  claim  that  the  barge  had  a  capacity  of  1,350  tons  of  coal, 
whereas  she  only  carried  1,180  tons,  a  shortage,  or  dead  freight,  of 
170  tons,  and  that  they  therefore  lost  at  $2.50  per  ton  on  this  deficiency, 
the  sum  of  $425. 

This  contention  of  the  petitioner  cannot  be  maintained.  In  her  then 
condition,  1,200  tons  was,  as  the  testimony  shows,  all  she  could  safely 
carry.  The  explanation  of  the  barge's  master  seems  reasonable,  that 
to  have  taken  on  another  car  of  coal  wpuld  have  oirerloaded  the  baiige. 
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and  hence  1,180,  instead  of  1,200,  toils  were  taken.  Motetover,  ifHiat  is 
said  regarding  items  1  and  2,  as  to  lack  of  a  maritime  lien  to  support 
those  claims;  largely  applies  here.  The  mere  fact  that  the  libelant 
claimed  Aat,  under  its'  charter  party,  more  coal  might  have  been  tak- 
en, does  not  give  a  lien  for  loss  arising  from  failure  to  put  it  on  board. 

Fourth.  The  fifth  item  in  the  in  rem  proceeding,  $3,351.50,  as  before 
stated,  has  been  withdrawn,  and  asserted  in  the  tn  personam  proceed- 
ing, by  amended  libel  which  brings  the  court  to  the  consideration  of  the 
in  personam  proceeding,  and  the  right  of  the  libelant  to  recover  therein, 
either  for  the  amount  set  up  in  the  original  libel,  of  $4,602.50,  or  in 
the  amended  libel,  of  $3,351.50.  In  considering  this  feature  of  the 
case,  it  must  at  the  thre^old  be  determined  (1)  whether  any  right 
of  recovery  exists,  by  reason  of  .the  unseaworthiness  of  the  barge; 
and  (2)  whether  th?  libelant  is  entitled  to  claim  for  estimated  profits 
on  what  it  would  have  made,  had  the  option  to  extend  the  charter 
party  for  the  second  three  months  been  taken  up,  assuming  the  barge 
to  be  seaworthy.   These  questions  will  be  taken  up  in  the.order  stated : 

[4]  (1)  The  court  is  convinced,  upon  full  consideration  of  all  the 
testimony  in  the  case,  that  the  barge  was  unseaworthy,  and  that  the 
libelant  was  fully  warranted  in  refusing  to  carry  out  the  contract  under 
the  charter  party,  and  that  it  is  entitled  to  recover  for  losses  sustained 
hy  reason  of  the  unseaworthiness  of  the  barge  during  the  first  three 
months  of  the  contract,  that  is,  from  December  13,  1915,  to  March  13, 
1916,  and  that  the  sum  claimed,  to  wit,  $3,351.50,  is  what  it  should 
reasonably  recover  l^  reason  of  the  brfeach  of  the  contract  on  the  part 
of  the  respondent.  During  these  three  months  the  charterers  had  sub- 
chartered  the  barge  at  i  profit  to  itself  of  $2.50  per  ton,  and  respond- 
ent insists  that  he' is  not  bound  by  these  figures,  and  should  not  be  held 
liable  for  the  same ;  that'  he  was  in  no  way  bound  by  the  contract 
with  the  subcharterer,.  or  party  to  the  same,  or  had  any  knowledge 
thereof. 

Assuming  this  position  to  be  well  taken,  it  would  not  alter  the  re- 
sult, as  $2' SO  per  ton  is  the  profit  that  the  libelant  could  reasonably  have 
expected  to  make  during  the  three  months  in  question,  taking  into  ac- 
count the  then  condition  of  tug  hire  and  other  expenses  incident  to 
making  the  required  voyage;  arid  thfc  cdurt  likewise  finds  that  the 
libelant  might  reasonably  have  expected  to  make  three  voyages  in  addi- 
tion to  the  one  actually  made  during  the  three  months  m  question. 

[5 J  (2)  Considering  the  claim  iot  $4,602.50,  covered  by  the  original 
libel  in  personam,  for  estimated  profits  covering  the  three  months  ex- 
tension period  of  the  charter  party,  the  court's  conclusion  is  that  the 
libelant  is  not  entitled  to  recover  any  part  of  this  item,  for  the  reason 
that  it  did  not  avail  itself  of  the  right  to  extend  the  option  for  the  ad- 
ditional three  months,  as  contemplated  by  the  charter  party,  and  give 
to  the  respondent  the  notice  required  of  such  purpose  to  extend. 
Moreover,  it  does  not  follow  that  there  would  have  been  any  profit 
during  these  latter  months,  had  the  option  been  taken  up,  in  which 
event  the  libelant's  right  of  recovery  would  have  been  for  nominal  dam- 
ages only.  Richard  et  al.  v.  Holman  et  al.  (D.  C.)  123  Fed.  734.  And 
it  is  quite  clear  that  during  that  period,  namely,  from  the  13th  of 
March  to  the  13th  of  June,  1916,  no  such  prdfit  as  $2  per  ton  could  have 
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been  made  in  the  then  condition  of  freights  for  the  transportation  of 
coal  between  the  ports  covered  by  this  charter. 

[6]  This  brings  us  to  the  final  question  presented  by  the  pleadings 
and  proofs,  as  to  whether  or  not  the  libelant  is  entitled  to  set  up  its 
claim  for  damages  arising  under  the  charter  party,  covering  the  first 
three  months  period,  by  an  amended  libel  in  the  in  personam  proceed- 
ings. In  support  of  this  right,  libelant  cited  Benedict's  Admir.  §  413 ; 
1  Cyc.  860;  McCready  v.  The  Brother  Jonathan,  Fed.  Cas.  No.  8,732a; 
Davis  V.  Adams,  102  Fed.  520,  42  C.  C.  A.  493;  The  San  Rafael,  141 
Fed.  270,  72  C.  C.  A.  388. 

Respondent  insists  that,  notwithstanding  these  authorities,  the  gen- 
eral effect  of  which  he  does  not  especially  controvert,  it  cannot  be 
maintained  that  a  different  cause  of  action  from  that  set  up  in  the 
original  libel  can  be  interposed  by  amendment  The  doctrine  con- 
tended for,  that  an  amendment  should  be  limited  to  an  elaboration  of 
the  claim  already  asserted,  as  distinguished  from  a  new  one,  is  undis- 
puted; but  in  uie  judgment  of  the  court  it  cannot  be  said  that  the 
claim  asserted  in  the  amended  libel  is  of  that  character.  All  the  claims 
stated  in  the  in  rem  and  in  the  in  personam  proceedings  grow  out  of 
an  alleged  breach  of  the  charter  party  aforesaid,  which  chartered  the 
barge  Benefactor  to  the  libelant  and  petitioner.  Smith  &  Terry,  In- 
corporated. It  first  claimed,  among  other  items  in  the  in  rem  pro- 
ceeding, for  losses  arising  from  the  unseaworthiness  of  the  barge  dur- 
ing the  first  three  months  of  the  running  of  the  charter  period ;  and, 
secondly,  in  the  in  personam  proceeding  sought  to  recover  damages 
for  alleged  loss  of  profits  which  it  would  have  received  during  the 
three  months  of  the  extension  period.  The  item  for  losses  sustained 
during  the  first  three  months'was,  upon  exception  by  the  respondent 
to  the  libel,  withdrawn  from  the  in  rem  proceeding,  and  subsequently, 
by  die  amendment  in  question,  set  up  in  the  in  personam  proceeding, 
and  in  which,  by  foreign  attachment,  another  vessel,  the  Joseph  F. 
Clinton,  of  which  the  respondent  Joseph  F,  Clinton  was  one- fourth 
owner,  was  attached.  The  respondent  specially  appeared  therein, 
claimed  the  vessel,  gave  bond,  and  caused  the  barge  to  be  released,  be- 
fore the  filing  of  tiie  amended  libel. 

The  court  has,  for  reasons  herein  stated,  denied  to  the  libelant  the 
right  of  recovery  in  the  in  personam  proceeding  for  the  amount  of 
the  original  claim,  that  is,  for  damages  for  loss  of  profits  arising  dur- 
ing the  extended  period  of  the  charter,  and  has  awarded  damages  for 
the  losses  sustained  during  tfie  first  three  months  of  the  contract ;  and 
its  conclusion  is  that  the  petitioner  has  the  right  to  file  the  amended 
libel,  and  to  assert  in  the  in  personam  proceedings  the  claim  for  dam- 
ages sustained  during  the  first  three  months  of  the  contract,  as  hereto- 
,  fore  allowed. 

The  right  of  amendment  is  largely  a  matter  of  discretion  (Wiggins 
Ferry  Co.  v.  Railroad,  142  U.  S.  396,  12  Sup.  Ct.  188,  35  L.  Ed.  1055; 
The  Oregon,  158  U.  S.  206,  15  Sup.  Ct.  804,  39  L.  Ed.  943;  Davis  v. 
Adams,  102  Fed.  520,  525,  42  C.  C.  A.  493 ;  Richmond  v.  Copper  Co., 
20  Fed.  Cas.  738),  and  the  court  does  not  believe  that  it  would  be  in 
consonance  with  right  and  justice,  or  in  accordance  with  the  equitable 
principles  of  maritime  law,  to  refuse  the  amendment,  and  deny  to  the 
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libelant  any  right  of  recovery  in  the  case,  either  in  the  in  rem  or  the 
in  personam  proceeding.  The  respondent  should  not  be  allowed  to 
escape  liability  in  the  in  rem  proceeding  because  of  the  lack  of  a  Hen 
upon  the  res,  and  in  the  in  personam  proceeding  to  come  in  and  liti- 
gate with  the  libelant  its  rights  and  liabilities  under  the  charter  party 
in  question,  and  deny  the  libelant  the  right  of  amendment  in  the  in 
personam  proceeding,  to  assert  its  entire  claim ;  that  is,  the  one  with- 
drawn in  the  in  rem  proceeding.  This  is  more  particularly  true,  since 
the  respondent,  notwithstanding  his  special  appearance  in  the  in  per- 
sonam proceeding,  has  filed  therein  a  cross-libel  asserting  his  right  of 
recovery  for  an  dleged  breach  of  the  charter,  on  the  part  of  the  libel- 
ant, for  the  sum  of  $4,160.59,  which  is  in  effect  a  waiver  of  the  special 
appearance. 

The  court's  conclusion  is  that  the  respondent  is  not  entitled  to  any 
recovery  on  his  cross-libel,  for  the  damages  sustained  by  breach  of 
the  charter,  the  same  having  been  broken  by  the  respondent  owing  to 
the  unseaworthiness  of  the  large  Benefactor,  and  that  the  libeUtnt, 
Smith  &  Terry,  Incorporated,  is  entitled  to  recover  the  amount  set 
but  in  its  amended  libel,  in  die  in  personam  proceeding  against  the 
defendant  Joseph  F.  Clinton  individually,  and  against  Uie  surety  on 
the  bond  given  for  the  release  of  the  barge  Clinton  attached  in  these 
proceedings.  The  Palmyra,  12  Wheat.  1,  10;  Newell  v.  Norton,  3 
Wall.  266,  IS  L.  Ed.  271 ;  The  Beaconsfield,  158  U.  S.  310,  15  Sup. 
Ct.  860,  39  L.  Ed.  993 ;  The  Brother  Jonathan,  Fed.  Cas.  No.  8,732a ; 
Boden  v.  Denwolf  (D.  C.)  56  Fed.  847;  Fairgrieve  v.  Insurance  Co., 
112  Fed.  364,  50  C.  C.  A.  286,  also  on  certiorari,  186  U.  S.  484;  Qrc. 
vol.  1,  p.  860. 

The  bond  given  by  the  said  Joseph  F.  Clinton  for  the  release  of  his 
interest  in  the  barge,  being  for  the  sum  of  $5,000,  an  amount  in  excess 
of  the  sum  decreed  in  favor  of  the  libelant.  Smith  &  Terry,  Incorpo- 
rated, to  wit,  the  sum  of  $3,351.50,  a  decree  will  be  entered  in  its  fa- 
vor for  the  full  amount  of  $3,351.50  in  the  in  personam  case,  and 
for  $150  in  the  in  rem  proceeding,  with  costs  in  the  in  personam  case, 
and  without  costs  in  the  in  rem  proceeding. 


SAYAmJAB  RIVEK  SAI^S  OO.  t.  McPARIiAND. 

(DlBtrict  Court,  B.  D.  Pennsylvania.    May  31,  1917.) 

No.  4030. 

1.  Saixs  «=s174 — Refusal  to  Demveb— NoNPATirfRT. 

Under  a  contract  for  the  sale  of  Innrber  to  be  shipped  In  Installments 
•  In  vessels  to  he  furnished  by  the  buyer,  and  to  be  paid  for  within  a  speci- 
fied time  after  receipt  of  the  bill  of  lading,  the  seller  was  entitled  to  re- 
fuse further  deliveries,  where  the  buyer  refused  to  pay  for  a  sblpuient  as 
It  had  agreed. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  f  434.] 

2.  Sales  €=»195 — ^Patment  or  Pbice — Excuses — Anticipated  Bbeach. 

Ite  buyer  was  not  Jtistifled  In  refusing  to  make  payment  for  a  ship- 
ment because  the  seller's  Insistence  on  the  contract  being  carried  out  as 

«=»For  oUiar  cam  ■••  aame  topic  &  KET-NUMSBR  in  all  Kv-Numbertd  DIgwti  *  IndaxM 
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made  led  the  buyer  to  believe  that  the  aeller  would  refuse  to  make  ftip- 
tber  deliveries,  thereby  breaking  the  contract,  after  the  time  limit  ex- 
pressed In  the  contract  had  expired. 
[Ed.  Note.— For  other  cases,  see  Salea^  Cent  Dig.  S  609.] 

At  Law.  Action  by  the  Savannah  River  Sales  Company  against 
James  B.  McFarland,  Jr.,  trading  as  the  McFarland  Lumber  Company. 
On  motion  by  defendant  for  a  new  trial.    Rule  discharged. 

C.  Alison  Scully  and  Owen  J.  Roberts,  both  of  Philadelphia,  Pa., 
for  plaintiff. 

J.  Q.  Hunsicker,  Jr.,  of  Philadelphia,  Pa.,  for  defendant 

DICKINSON,  District  Judge.  The  trial  of  this  case  resulted  in  a 
directed  verdict  in  favor  of  the  plaintiff.  This  direction,  or  more  ac- 
curately speaking,  the  rulings  which  preceded  it,  might  well  be  deemed 
by  the  plaintiff  to  have  involved  an  arbitrary  denial  of  its  at  least  tech- 
nical rights.  This  phase  of  the  case,  however,  affords  tlie  defendant 
no  just  cause  of  complaint  It  follows  that  the  present  motion  might 
be  disposed  of  by  dismissing  it  without  further  comment.  The  earnest- 
ness with  which  the  motion  has  been  pressed  by  counsel  calls  for  a 
statement  of  the  reasons  which  lead  us  to  the  conclusion  reached.  Be- 
fore taking  up  the  reasons  for  a  new  trial  in  the  order  given,  an  out- 
line statement  of  the  main  features  of  the  case  of  the  plaintiff  and  of 
the  defense  may  be  of  aid  in  reaching  the  precise  appellate  ques- 
tions witli  which  we  are  concerned.  The  contract  which  provoked  this 
litigation  was,  in  substance,  one  by  which  the  plaintiff  agreed  to  sell 
and  deliver,  and  the  defendant  agreed  to  accept  and  pay  for,  a  quantity 
of  lumber  which,  for  the  purposes  of  this  case,  we  will  state  in  round 
figures  of  2,000,000  feet  This  lumber  was  to  be  provided  by  the 
plaintiff  to  be  put  upon  vessels  furnished  by  the  defendant.  The  ship- 
ments were  to  be  made  from  time  to  time,  and  each  shipment  was  to  be 
paid  for  within  the  specified  time  after  receipt  of  the  bill  of  lading, 
and  the  whole  quantity  of  lumber  contracted  for  was  to  be  thus  shipped 
within  the  time  likewise  specified.  The  price  was  in  like  manner  pre- 
determined. The  defendant's  proffer  of  a  contract  embodied  among  its 
other  terms  that  of  a  deliveiy  f .  o.  s.  vessel  at  a  designated  port  In  its 
acceptance,  the  plaintiff  modified  the  terms  of  the  proposed  contract  in 
this  respect  by  making  the  place  of  delivery  f ,  o.  s.  vessel,  but  accom- 
panied it  with  this  provision  that  the  loading  should  be  done  by  it 
through  its  employfe  and  at  a  price  named  by  it.  In  substantial  effect 
the  change  made  in  the  contract  was  one  affecting  only  the  price  and 
making  the  delivery  f .  "•.  s.  The  plaintiff  promptly  proceeded  to  carry 
out  its  contract  in  accordance  with  its  terms  ^  loading  the  first  vessel 
provided  for  the  purpose  by  the  defendant  The  defendant  refused  lo 
fully  comply  with  its  part  in  the  contract  by  making,  instead  of  a  full,  a 
partial,  payment  for  the  lumber  shipped,  seeking  to  excuse,  or  at  least 
explain,  its  failure  to  fully  perform  by  stating  that  there  had  not,  at 
that  time,  been  an  opportunity  to  verify  the  bill  of  lading  as  to  the 
quantity  and  quality  of  the  shipment  A  fairly  substantial  deduction 
was  made  from  plaintiffs  bill  to  protect  the  ccwisignee  from  an  insig- 
nificant shortage  in  quantity  and  quality  of  the  lumbei:.    The  plaintiff 
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refused  to  acquiesce  in  this  deduction,  protesting  agaijDst  it  and  insist- 
ing upon  the  compliance  by  the  defendant  with  its  contract.  In  the 
meantime,  however,  it  had  proceeded  before  this  dispute  had  developed 
to  load  the  second  vessel.  Intermediately  the  consignees  had  experienc- 
ed a  difficulty  in  securing  vessels  to  carry  the  shipments,  and  antici- 
pated further  difficulties  and  consequoit  delays  in  the  arrival  of  vessels 
in  time  to  take  the  shipments  called  for  by  the  contract  In  further 
consequence,  they  opened  negotiations  wfth  the  plaintiff  looking  to  a 
modification  of  the  contract  in  this  respect  and  tendering  compensating 
concessions  on  their  part  The  plaintiff  at  once  met  Snese  overtures 
with  a  statement  of  its  attitude  as  one  of  insistence  upon  the  contract 
as  made  being  carried  out,  and  its  unwillingness  to  change  or  modify 
the  contract  as  made  in  any  respect. 

Cotemporaneously  with  these  negotiations,  the  second  vessel  arrived 
at  its  port  of  destination,  and  its  cargo  of  lumber  was  accepted  by  the 
defendant  What  then  came  to  pass  is  this :  The  defendant,  evidentiy 
assuming  that. the  {^intiff  would  refuse  to  deliver  lumber  after  tht 
time  limit  had  expired,  and  evidently,  also,  having  been  advised  by 
counsel  that  sudi  a  refusal  would  be  a  breach  of  the  contract  as  made 
and  put  the  plaintiff  in  default,  further  assumed  the  right  to  refuse  to 
pay  for  the  lumber  already  delivered,  pa5anent  for  which  was  called 
for  by  the  contract  in  order  that  Jhey  might  be  in  a  position  to  recoup 
themselves  for  a  loss  under  this  anticipated  breach  of  contract  by  plain- 
tiff. The  defendant,  in  the  assertion  of  what  it  deemed  to  be  its  rights 
as  thus  stated,  refused  to  make  the  payments  in  accordance  with  the 
contract,  and  demanded  of  the  defendant  an  extension  of  the  time 
within  which  further  shipments  were  to  be  made.  In  the  pieantime  the 
loading  of  a  third  vessel  had  been  proceeded  with,  and  the  vessel  had 
been  partially  loaded  when  the  refusal  of  the  consignees  to  pay  came 
to  its  climiax,  and  the  time  limit  for  further  deliveries  expired.  The 
plaintiff  then  at  once  stoK>ed  further  deliveries,  and  declared  a  breach 
of  the  contract  by  the  defendant  on  the  double  ground  of  its  refusal  to 
pay  for  shipments  in  accordance  with  the  contract  and  the  expiration 
of  the  time  limit  for  deliveiy.  The  plaintiff  took  further  steps,  now  of 
no  importance  to  us,  beyond  the  fact  that  they  resulted  in  the  plaintiff 
remaining  in  possession  of  the  lumber  which  would  otherwise  have 
gone  to  make  up  the  third  shipment  They  thereupon  brought  this 
their  action  to  recover  from  the  defendant  the  value  of  the  lumber 
which  they  claimed  to  have  delivered  to  the  defendant,  as  set  forth  in 
the  statement  of  claim,  the  lumber  loaded  upon  the  three  vessels,  of 
which  mention  has  been  made.  At  the  trial,  they  proved  the  contract 
as  made ;  proved  the  delivery  of  lumber  in  accordance  with  the  con- ' 
tract  embraced  in  the  loads  of  the  first  and  second  vessel,  but,  for  rea- 
sons now  unnecessarj'  to  be  discussed,  failed  to  make  proof  of  lumber 
delivered  on  board  of  the  third  vessel.  They  proved,  also,  the  failure 
and  refusal  of  the  defendant  to  make  payment  of  the  lumber  as  de- 
livered in  accordance  with  the  contract,  and  asked  for  a  verdict  upon 
the  proposition  of  law  that  the  failure  to  pay  in  accordance  with  the 
contract  for  the  lumber  as  delivered  excused  them  from  performance 
of  the  contract  on  their  part  to  furnish  further  deliveries,  and  gave 
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them  the  right  in  law  to  recover  on  their  contract,  so  far  as  they  had 
performed. 

The  defense  made  was  that  the  plaintiff,  by  its  refusal  to  extend 
the  time  of  deliveries  called  for  by  the  contract,  or,  as  the  defendant 
would  doubtless  prefer  to  have  its  position  stated,  the  plaintiff,  by 
the  announcement  of  its  attitude  of  not  intending  to  make  deliveries 
after  the  time  limit  had  expired,  had  breached  by  anticipation  its  con- 
tract of  delivery,  and  that  the  defendant  had,  in  consequence,  the  l^^l 
right  to  defalk  its  damages  from  the  amount  of  the  plaintiff's  claim, 
and  by  way  of  counterclaim  to  receive  a  certificate  from  the  jury  of 
its  right  to  have  from  the  plaintiff  a  sum  equal  to  that  in  which  the 
amount  of  the  defendant's  damages  exceeded  the  plaintiff's  claim.  The 
view  taken  by  the  trial  judge  may  be  expressed  in  the  statement  that 
the  jury  were  directed  to  find  a  verdict  in  favor  of  the  plaintiff  for  the 
value  of  the  first  and  second  shipments  of  lumber.  The  defendant  now 
complains  of  this  direction,  voicing  its  complaint  in  19  stated  reasons 
for  a  new  trial,  which,  for  convenience,  may  be  discussed  in  the  order 
set  forth,  bunching  such  of  them  as  may  be  discussed  together. 

1  and  2.    The  first  two  reasons  may  be  passed  over  as  purely  formal. 

3  to  19.  The  remaining  reasons  may  be  bunched  as  in  varying  forms 
of  statement,  presenting  two  propositions  of  law  and  fact : 

(a)  The  plaintiff  had  no  right  to  rescind  the  contract,  and  because 
of  this,  no  right  to  recover  for  partial  performance. 

(b)  "The  plaintiff  committed  a  breach  of  its  contract,  and  defaulted 
thereon,  by  reason  of  which  default  the  defendant  was  entitled  to 
recover  from  the  plaintiff  its  damages  thereby  sustained. 

[1,  2]  In  presenting  the  point  sought  to  be  made  at  the  time  of  the 
trial  and  as  urged  during  the  argument  at  bar,  and  as  reiterated  in 
the  paper  books,  the  defendant  insists  upon  and  persists  in  the  state- 
ment that  the  plaintiff  had  refused  deliveries  wholly  and  solely  upon 
the  ground  of  the  expiration  of  the  time  limit  for  deliveries  provided 
in  the  contract.  The  discussion  of  the  legal  merits  of  this  defense 
and  the  defensive  strength  of  defendant's  position  is  uncalled  for,  and 
would  be  out  of  place  for  the  reason  that  the  point  turns  upon  a  par- 
tial statement  of  the  fact  situation.  The  nght  of  the  plaintiff  to 
recover  is  not  based  upon  this  right  to  refuse  deliveries  after  the  ex- 
piration of  the  time  limit,  but  upon  a  denial  of  the  right  of  the  de- 
fendant to  insist  upon  performance  of  the  contract  on  the  part  of 
the  plaintiff  while  it  (the  defendant)  was  refusing  performance  on  its 
part;  this  refusal  being  based  upon  the  undenied  assertion  and  proof 
of  the  fact  that  it  had  refused  to  pay  as  it  had  agreed  to  pay.  The 
position  of  the  plaintiff  is  supported  by  the  principle  expressed  in  the 
familiar  adage  that  "he  who  insists  upon  having  his  cake  must  pay 
his  penny."  There  is  a  like  fatal  failure  to  recognize  the  presence  of 
the  fact  which  is  embodied  in  defendant's  assertion  of  its  right  to 
enforce  a  counterclaim  against  the  plaintiff.  The  merits  of  this 
counterclaim  as  presented  by  the  defendant  are  also  outside  of  the 
pale  of  discussion,  because  it  is  founded  upon  the  averment  of  a  breach 
of  contract  by  the  defendant  which  had  not  in  fact  been  committed, 
but  was  one  which  had  merely  a  prophetic  existence,  bom  of  the  fact 
that  the  defendant  thought  it  foresaw  and  therefore  anticipated  would 
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be  committed,  and  because  of  this  anticipated  breach  in  f  utviro  it  it- 
self committed  a  breach  in  fact  by  refusing  to  make  payment  for  the 
lumber  which  had  been  delivered. 

This  expresses  all  which  need  be  said,  because  it^^ives  full  and  ade- 
quate expression  of  the  theory  of  fact  and  law  upon  which  the  charge 
to  the  jury  was  based.  For  the  purpose  of  disposing  of  the  present 
motion,  we  see  no  occasion  to  follow  the  subject  furdier  than  to  state 
that  in  the  view  of  this  court  there  was  no  error  in  this  respect  in  the 
charge  delivered  to  the  jury. 

The  rule  for  a  new  trial  is  discharged,  and  the  f^aintiff  has  leave 
to  enter  judgment  on  the  verdict. 


CONLBT  T.  CONSOLIDATION  COASTWISE  CO. 

(DWxlct  Court,  S.  D.  Maine.    May  1,  1»17.) 

No.  »d3. 

1.  Shippiw©  «=»84(2) — LiA.BnjTT  or  Vesbbi/— Injury  to  Stevkdobk. 

The  duty  of  a  ship  to  a  steredore  Is  to  exercise  reasonable  care  In  pro- 
riding  Mm  with  a  safe  place  to  work,  and  In  keeping  the  premises 
where  he  has  a  right  to  be  secnre  against  danger  to  life  and  limb.  While 
the  deck  of  a  ship  Is  not  a  highway,  it  must  be  made  reasonably  safe  for 
workmen  who  are  invited  t«  render  service  to  the  ship,  and  who  are  in 
the  exercise  of  ordinary  prudence. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  J  351.] 

2.  Shippiho  ®=»84(3,6) — Injubt  to  Stbvbdobjs — Liability  or  Vbssbl — Con- 

TBIBUTOBT   NEQLIOENCE. 

libelant,  with  others,  was  employed  as  a  stevedore  by  an  independent 
ctmtractor  in  discharging  a  coal  barge.  On  coming  from  the  hold  at 
night,  he  went  across  the  deck  for  his  coat,  passing  over  one  side  of  No.  2 
batch.  He  recovered  his  coat,  and  In  starting  for  the  dock  side  of  the 
barge  8tepi)ed  upon  the  other  side  of  the  same  hatch  cover,  and  fell 
through  into  the  hold,  and  was  injured.  It  was  the  custom  of  the  crew, 
as  soon  as  a  batch  was  discharged,  to  replace  and  secure  the  covers. 
This  custom  llbdant  knew,  and  also  that  No.  2  hatch  had  been  dis- 
charged ;  but  he  did  not  look  to  see  whether  the  covers  had  been  secured. 
They  had  been  put  In  place  and  secured  cm  one  side,  but  not  on  the 
other.  Held,  that  the  vessel  was  negligent  in  leaving  tiiem  In  such  con- 
dition, without  marking  them  by  a  light,  or  otherwise  to  give  warning 
of  the  danger,  but  that  libelant  was  also  chargeable  with  contributory 
negligence  in  not  looking,  where  he  knew  there  was  likely  to  be  danger. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  U  342,  350.] 

In  Admiralty.  Suit  by  Michael  Conley  against  the  Consolidated 
Coastwise  Company.    Decree  for  libelant. 

Richard  E.  Harvey,  of  Portland,  Me.,  for  libelant 
Gerry  I,.  Brooks,  of  Portland,  Me.,  for  libelee. 

HALE,  Eh'strict  Judge.  This  is  a  libel  in  personam  against  the  own- 
ers of  a  barge  to  recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  in  consequence  of  negligence  of  the  master  and  those 
intrusted  with  her  management. 

«s>For  otbsr  aaM»  n«  aam*  tostc  A  KBY-NUld&BR  In  all  Kaj-Numberea  Dlg«t»  A  IndtxM 
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The  libelant  was  a  stevedore,  and  at  the  time  of  the  iojuiy  was  in  the 
employ  of  the  A.  R.  Wright  Company,  and  engaged,  with  others,  in 
discharging  coal  consigned  to  that  company,  out  of  the  hold  of  barge 
No.  23,  then  lying  at  the  company's  wharf,  port  side  to  the  wharf,  star- 
board side  offshore.  When  the  libelant  went  to  work  on  the  morning 
of  March  16,  1916,  it  being  bad  weather,  he  hung  his  coat  under  the 
mainsail ;  the  main  boom  being  then  offshore.  He  woriced  in  the  hold 
of  the  barge  all  day,  until  nearly  7  o'clock  in  the  evening,  when  he 
came  on  deck,  oq  the  starboard  side  of  the  barge.  He  fotmd  the  main 
boom  had  been  changed  over  from  its  oflFshore  position,  and  had  been 
trimmed  fore  and  aft.  He  was  compelled  to  go  across  No.  2  hatch  to 
get  his  coat  He  started  across,  secured  his  coat,  put  it  on,  and,  going 
under  the  boom,  started  to  cross  the  hatch  on  the  inshore  or  port  side. 
He  stepped  upon  the  hatch  covers,  which  had  not  been  securely  placed, 
and  which  tilted  under  his  weight ;  he  was  thrown  into  the  hold  of  the 
barge,  a  distance  of  some  23  feet,  breaking  his  left  leg  and  three  ribs. 

The  proofs  show  that  the  duty  of  taking  care  of  the  hatches  devolv- 
ed upon  the  master  and  crew  of  the  barge;  that  the  custom  aboard 
the  barge  was,  as  the  various  hatches  were  discharged,  the  crew  of 
the  barge  followed  up  the  work  by  at  once  replacing  the  hatch  covers, 
beginning  forward,  on  the  starboard  side  of  such  hatches  as  had  been 
discharged,  and  working  aft.  The  process  was  to  put  the  strongbacks 
in  place,  after  which  the  hatch  covers,  in  sections  of  about  3  feet  in 
width  and  8  feet  in  length,  were  pushed  temporarily.up  on  the  strong- 
backs,  in  such  a  position  that  the  outer  end  extended  some  8  inches  be- 
yond the  outer  edge  of  the  hatch  coaming,  after  which  two  men  fitted 
tliem  into  their  places  by  the  use  of  hod(S,  convicting  one  side  of  the 
hatch  before  anything  was  done  on  the  other  side.  The  proofs 
show  that,  on  the  day  of  the  injury,  Nos.  2  and  3  hatches  had  been  ful- 
ly discharged,  and  the  hatch  covers  on  the  starboard  side  of  these  hatch- 
es had  been  replaced  and  securely  fitted  by  I<ewis,  the  engineman, 
with  two  deck  hands,  who  had  then  proceeded  to  cover  the  port  side  of 
the  hatches.  The  strongbacks  had  been  put  in  plac6,  and  all  of  the 
hatch  covers  placed  upon  the  strongbacks,  as  usual.  Beginning  at  the 
after  part  of  the  port  side  of  the  hatches,  part  of  the  hatch  covers  had 
then  been  fitted  into  place;  but  some  of  thean  had  not  been  so  fitted. 
."Vmong  them  were  those  on  the  forward  bay  of  the  port  side  of  No.  2 
hatch.  These  had  not  been  fitted  into  their  position,  for  the  reason  that 
the  crew  had  not  had  sufficient  time  before  the  hour  came  for  quitting 
work.  There  is  some  evidence  tending  to  show  that  the  presence  of  ice 
upon  some  of  the  covers  made  the  fitting  of  them  more  difiicult.  Upon 
these  hatch  covers  on  the  port  side  of  No.  2  hatch  the  libelant  stepped, 
and  fell.  He  had  climbed  up  on  the  starboard  side  over  the  hatch 
coaming,  which  was  some  3  feet  10  inches  high.  He  had  gone  across 
the  starboard  side  of  the  hatch  to  the  boom,  had  taken  his  coat,  and 
put  it  on.  He  had  then  set  out  to  go  ashore,  starting  to  cross  No.  2 
hatch  on  the  port  side,  or  inshore  side,  when  he  fell,  as  I  have  describ- 
ed. He  said  the  hatches  were  right  there  in  front  of  him,  and  that  he 
did  not  look  to  see  if  the  covers  were  on  all  right;  that,  in  coming 
from  the  hold  of  the  vessel,  he  had  found  the  offshore  side  of  tiie  hatch. 
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covered ;  liiat  he  received  no  warning  to  indicate  that  the  inshore  side 
was  uncovered;  that  no  guard  or  lantern  was  there,  to  indicate  that 
there  was  any  trouble  before  him  from  the  insecure  placing  of  the  hatch 
covers ;  and  that  he  had  stepped  upon  the  inshore  covers  without  mak- 
ing examination,  and  vvas  injured. 

The  libelant  alleges  that  he  had  been  Working  on  barges  for  the  last 
16  years ;  that  he  had  been  accustomed  to  find  the  hatches  covered  as 
soon  as  the  coal  was  discharged.  The  proofs  on  the  part  of  the  barge 
tend  to  show  that,  while  the  barges  were  being  discharged,  the  booms 
were  thrown  offshore;  that,  as  soon  as  the  hatches  were  discharged, 
the  booms  were  swung  around  between  the  rail  and  the  hatch  coaming, 
so  as  to  enable  men  to  get  the  covers  on  (he  hatches ;  that  the  hatch 
covers  were  immediately  put  on,  and  the  booms  hauled  fore  and  aft, 
over  the  center  of  the  barge. 

The  learned  proctor  for  the  respondent  urges  that,  so  far  as  this 
libelant  is  concerned,  llie  duty  of  the  barge  ended  when  it  provided  him 
with  a  reasonably  safe  place  to  work  and  a  reasonably  safe  passageway 
to  and  from  his  work ;  that  the  barge  was  under  no  duty  to  keep  the 
•  hatchps  covered  for  him  while  he  was  on  board,  or  to  keep  the  hatch 
covers  and  appliances  in  their  proper  place,  or  in  any  way  to  aid  him  in 
gettmg  his  coat,  which  be  had  left  on  the  main  boom ;  that  the  barge 
owed  no  duty  to  him,  or  to  other  independent  contractors,  to  provide 
lights  for  their  convenience,  or  to  guard  them  against  risk  resulting 
from  an  open  ba^ch.  The  respondent  relies  upon  the  line  of  cases  in 
which  the  federal  courts  have  said  that  the  deck  of  a  ship  is  not  a  high- 
way, that  hatches  are  well-known  sources  of  danger,  and  that  to 
leave  them  open  is  not,  in  itself,  evidence  of  negligence.  Dwyer  v. 
National  S.  S.  Co.  (C.  C.)  4  Fed.  493;  The  Willowdene  (D.  C.)  103 
Fed.  678;  The  J.  W.  Taylor  (D.  C)  92  Fed.  192;  The  Santiago,  137 
Fed.  323,  69  C.  C.  A.  653;  The  Saranac  (D.  C.)  132  Fed.  936;  Ander- 
son V.  Scully  (D.  C.)  31  Fed.  161. 

[1]  It  is  well  settled  that  the  duty  of  the  ship  to  the  stevedore  is  to 
exercise  the  care  of  a  reasonably  prudent  man  in  providing  a  safe  place 
for  him  to  work ;  in  keeping  the  premises,  where  he  has  a  right  to  be, 
secure  against  danger  to  life  and  limb.  This  duty  arises  out  of  the  ne- 
cessity of  the  stevedore's  services  to  the  ship.  The  deck  of  a  ship  is 
pot  a  highway ;  but  it  must  be  made  reasonably  safe  for  workmen  who 
are  invited  to  render  services  to  the  ship,  and  who  are  in  the  exercise 
or  ordinary  prudence.  The  Joseph  B.  Thomas,  86  Fed.  658,  30  C.  C. 
A.  333,  46  L.  R.  A.  58;  Gerrity  v.  The  Kate  Cann  (D.  C.)  2  Fed.  241, 
affirmed  (C.  C.)  8  Fed.  719;  The  Frank  and  Willie  (D.  C.)  45  Fed. 
494;  The  Martha  E.  Wallace  (D.  C.)  151  Fed.  353;  Id.,  158  Fed. 
1021,  86  C.  C.  A.  673;  Frederick  Leyland  Co.  v.  Holmes,  153  Fed. 
557,  82  C.  C.  A.  511 ;  Pioneer  Steamship  Co.  v.  McCann,  170  Fed. 
873,  96  C.  C.  A.  49. 

[2]  The  libelant  was  not  in  the  employ  of  the  barge.  He  was  in  the 
employ  of  an  independent  contractor,  doing  a  necessary  service  in  dis- 
charging her.  He  Was  there,  then,  at  the  invitation,  of  the  barge.  He 
was  entitled  to  have  the  premises,  where  he  would  properly  be,  made 
reasonably  sale  and  secure  for  him.  Conley  was  an  experienced  steve- 
242  r.— 38 
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dore.  He  had  been  accustomed  to  find  that,  as  soon  as  cargo  had  been 
taken  out  of  the  hold,  the  hatch  covers  would  be  securely  placed  upon 
such  hatches  as  had  been  discharged.  I  find  nothing  unreasonable  in  his 
conduct  in  leaving  his  coat  where  he  did,  when  he  went  to  work,  or  in 
going  after  his  coat  at  the  time  he  did,  when  he  was  injured.  The 
proofs  show  that  a  great  part  of  the  deck  of  this  barge  was  covered 
with  hatches;  that,  although  there  were  passageways  between  the 
hatches,  men  were  accustomed  to  go  across  the  hatches  in  the  perform- 
ance of  their  duties.  Lewis,  the  engineman  who  superintended  the 
placing  of  the  hatch  covers,  says  he  knew  that  people  were  accustomed 
to  cross  the  hatches.  Conley,  then,  was  doing  nothing  unusual  in  cross- 
ing the  hatches. 

Upon  the  evening  in  question  the  libelant  knew  that  the  cargo  had 
been  discharged  out  of  hatches  No  2  and  No.  3.  When  he  went  on 
deck  he  had  reason,  from  his  experience  and  his  knowledge  of  the  cus- 
tom of  the  ship,  to  believe  that  the  hatch  covers  had  been  properly  plac- 
ed on  those  hatches.  It  is  clear  that  he  left  his  work  having  such  assur- 
ance. It  appears  from  the  proofs  that  the  starboard  side  of  No.  2 
hatch  had,  in  fact,  been  properly  covered,  and  that,  upon  the  port  side 
of  this  hatch,  the  covers  had  been  lightly  thrown,  but  had  not  been  se- 
curely fastened  in  place,  and  that  no  warning  had  been  put  upon  them  to 
call  attention  to  their  insecurity.  Under  all  the  circumstances  of  the 
case,  I  think  it  was  negligence  on  the  part  of  the  ship  to  leave  the  cov- 
ers of  this  hatch  as  they  were  left,  at  a  time  when  the  stevedores  were 
about  to  leave  the  ship.  If,  for  any  reason,  the  crew  were  compelled  to 
leave  the  hatch,  for  a  time,  insecurely  covered,  they  should  have  placed 
s6me  lantern  or  other  warning  upon  it.  I  am  constrained  to  find  the 
respondent  at  fault,  in  that  those  in  charge  of  the  barge  were  negli- 
gent in  failing  to  securely  cover  the  port  side  of  No.  2  hatch,  or  in  fail- 
ing to  place  a  suitable  warning  upon  it,  and  that  such  negligence  con- 
tributed to  the  injury  of  the  libelant. 

Was  the  libelant  in  the  exercise  of  due  care?  I  think,  as  I  have  said, 
that  Conley  acted  prudently  in  leaving  his  coat  where  he  did,  and  in 
seeking  to  recover  it.  When  he  came  upon  the  starboard  side  of  the 
deck,  and  found  that  the  main  boom  had  been  run  fore  and  aft,  and  that 
his  coat  was  over  No.  2  hatch,  he  acted  with  due  care  in  going  across 
the  starboard  side  of  the  hatch  and  recovering  his  coat.  After  he  had 
secured  his  coat,  however,  he  knew  that  a  safe  passage  was  provided 
for  hhn  if  he  retraced  his  steps  across  the  starboard  side  of  No.  2 
hatch.  But  the  direct  way  ashore  was  across  the  port  side  of  the  hatch. 
He,  accordingly,  went  under  the  boom,  in  order  to  take  the  nearest 
way  to  the  wharf.  His  testimony  shows  that  he  did  not  look  where  he 
was  going.  He  says  distinctly  that  he  "did  not  look  to  see  if  the  hatch- 
es were  all  right."  He  evidently  refers  to  the  hatch  covers.  He  did  not 
exercise  the  care  of  a  reasonably  prudent  man,  under  all  the  circum- 
stances of  the  case.  On  a  dimly  lighted  deck  he  cannot  be  held  free 
from  fault,  in  stooping  down,  going  under  a  boom,  and  proceeding 
across  hatch  covers,  without  looking,  and  without  paying  any  heed  to  his 
steps.  The  case,  in  my  opinion,  falls  within  the  decision  in  The  Max 
Morris,  137  U.  S.  1,  11  Sup.  Q.  29,  34  L.  Ed.  586.  There  was  fault 
on  the  part  of  the  barge.    There  was' contributory  fault,  also,  on  the 
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part  of  the  libelant.  In  a  case  of  personal  injuries,  although  the  danw^- 
es  are  often  divided  equally,  as  in  collision  cases,  the  question  of  any- 
other  equitable  division  is  now  said  to  be  open  to  the  court.  In  The 
Max  Morris  the  Supreme  Court  sustained  the  action  of  Judge  Addi- 
son Brown  in  departing  from  the  ordinary  rule  of  dividing  damages, 
although  the  court  did  not  find  it  necessary  to  pass  authoritatively  on 
the  question.  Hughes  on  Admiralty,  §  116;  Benedict's  Admiralty  (4th 
Ed.)  §  233 ;  Pioneer  S.  S  Co.  v.  McCann,  170  Fed.  873-880,  96  C. 
C.  A.  49;  The  Victory,  68  Fed.  395,  400,  15  C  C.  A.  490;  The  Lacka- 
wanna (D.  C.)  151  Fed.  499^501 ;  The  SerapJs  (D.  C.)  49  Fed.  393- 
397. 

The  case  is  referred  to  George  C.  Wheeler,  Esq.,  assessor,  to  report 
the  full  amount  of  damages  sustained  by  the  libelant.  On  the  coming 
in  of  the  assessor's  report,  I  will  pass  upon  all  questions  relating  to 
damages. 

The  libelant  recovers  full  costs. 


In  le  ZARTMAM. 

(District  Court,  H.  D.  Pennsylvania.    June  2,  1917.) 

No.  2969. 

1.  BaiTKRUFTOT     «Sb3B1 — Cl.AXI£S— PBIOBITT— PABTNEBaEIB     AKD     IRMVISUAL. 

Greditobs. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  t  5f,  30  Stat.  647  (Comp.  St> 
1916,  i  9589),  provIdlnK  that  the  net  proceeds  of  partnership  property 
shall  be  appropriated  to  the  payment  of  partnership  debts  and  the  net 
proceeds  of  the  Indlvidnal  estate  of  each  partner  to  the  payment  of  his 
individual  debts,  a  creditor  of  a  former  partnership  had  no  preferential 
right  to  payment  out  of  property  formerly  belonging  to  the  partnership, 
where  prior  to  bankruptcy  the  partnership  was  dissolved  in  good  faith 
and  the  property  turned  over  to  the  continuing  partner,  the  bankruptr 
on  his  promise  to  pay  the  debts  of  the  partnership. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Ceat.  Dig.  f§  663,  604.] 

2.  BankbuptcT  ^=9228 — Bsfbree — Review  of  Pboceedinob. 

Where  the  referee  awarded  a  fund  derived  troca.  the  sale  of  propertjr 
of  the  bankrupt  to  the  trustee  In  preference  to  the  claim  of  a  creditor, 
and  such  creditor  merely  e.\cepted  to  the  conclusions  and  order  of  the 
referee,  without  petitioning  for  review,  the  matter  was  not  formally 
before  the  court. 
°  [Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S  3S7.] 

In  Bankruptcy.  In  the  matter  of  William  P.  Zartman,  bankrupt. 
On  review  of  the  referee's  order  awarding  funds  to  the  trustee.  Af- 
firmed. 

James  G.  Hatz,  of  Harrisburg,  Pa.,  for  claimant 
H.  S.  Knight,  of  Sunbury,  Pa.,  for  trustee. 

WITMER,  District  Judge.  The  court  is  requested  to  review  the 
decision  of  the  referee,  awarding  the  fund  derived  from  the  sale  of 
certain  personal  property  to  the  trustee  in  bankruptcy  in  preference  to 

(tSsVor  otb*r  casra  Ma  mme  topic  A  KET-NUMBBR  In  all  Key-Namberftd  Disesta  ft  Indexe*- 
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the  claim  of  James  G.  Hatz,  who  sought  to  follow,  and  subject  to  the 
payment  of  the  partnership  debt,  this  property,  which  formerly  be- 
longed to  the  partnership,  having  since  been  transferred  by  the  re- 
tiring partner  to  his  copartner,  the  bankrupt,  close  to  a  year  prior  to 
the  filing  of  the  petition. 

There  is  little,  if  any,  controversy  respecting  the  facts.  On  No- 
vember 26,  1913,  and  for  some  time  prior  thereto,  C.  I.  Tressler  and 
Wm.  P.  Zartman  were  associated  as  copartners  under  the  firm  name  of 
C.  I.  Tressler  L,umber  Company,  and  were  operating  their  plant  in 
Dauphin  county  on  the  lumber  operation  known  as  the  Fishing  Creek 
Valley  or  Heck  operation.  They  jointly  had  title  to  certain  real  es- 
tate and  to  personal  property,  consisting  of  horses,  wagons,  mill,  camp 
equipment,  etc.  On  the  day  named,  tM  C.  I.  Tressler  Lumber  Com- 
pany executed  and  delivered  to  James  G.  Hatz  a  judgment  note, 
amounting  to  $2,000,  payable  to  his  order,  for  money  loaned  by  Hatz  to 
the  Lumber  Company.  The  note  was  signed  by  the  Pine  Creek  Lum- 
ber Company,  W.  P.  Zartman,  C.  I.  Tressler  Lumber  Company,  C.  I. 
Tressler,  Manager,  and  C.  I.  Tressler,  and  was  afterwards  entered 
of  record  on  July  20,  1914,  in  the  court  of  common  pleas  of  Dauphin 
covuity,  Pa.,  to  No.  318,  December  term,  1914.  Subsequently,  to  wit, 
on  or  about  October  6,  1914,  the  partnership  between  Zartman  and 
Tressler  was  dissolved;  the  former  taking  over  all  of  the  assets  of 
the  partnership,  and  the  latter  retiring,  with  the  understanding  and 
agreement  that  Zartman  was°  to  continiM  the  opera^n  of  the  lumber 
business,  and  to  assume  the  payment,  and  actually  pay,  all  of  the  debts 
of  the  C.  L  Tressler  Lumber  Company. 

Zartman  afterwards  continued  the  business  of  the  lumber  operations, 
formerly  conducted  by  Tressler,  until  May  26,  1915,  when  an  involun- 
tary petition  in  bankruptcy  was  filed  against  him,  resulting  in  his  ad- 
judication as  a  bankrupt  on  July  16,  1915.  At  or  about  the  time  the 
petition  in  bankruptcy  was  filed,  an  execution  was  issued  on  the  Hatz 
judgment,  in  pursuance  of  which  the  ^eriff  of  Dauphin  county  levied- 
upon  the  personal  property  contained  in  and  about  the  Fishing  Creek 
or  Heck  operation,  most  of  which  property  was  among  the  assets  of  the 
partnership  taken  over  by  Zartman  on  the  dissolution  of  the  partner- 
ship, and  was  levied  as  the  property  of  Wm.  P.  Zartman.  On  applica- 
tion of  the  bankrupt's  receivers,  the  court,  on  August  6,  1915,  granted 
an  order  restraining  the  parties  interested  from  proceeding  any  fur- 
ther on  certain  executions,  and  at  the  same  time  ordered  the  receivers, 
who  had  been  authorized  to  sell  said  property,  to  impound  the  proceeds 
derived  therefrom  pending  the  determination  of  the  question  as  to 
whether  or  not  said  money  should  be  given  to  the  bankrupt  estate  or 
be  applied  to  the  Hatz  judgment. 

It  is  contended  by  Hatz  that  distribution  should  be  made  in  accord- 
ance with  the  well-settled  principle  that  "when  there  are  two  cla.<;ses 
of  creditors  and  two  funds,  and  one  class  of  creditors  can  only  go 
against  one  fund,  while  the  other  class  of  creditors  can  go  against 
both,  the  court  will  marshal  the  assets,  restricting  the  creditors  who 
have  a  double  security  from  touching  the  fund  applicable  to  the  pay- 
ment of  the  first  class  of  creditors  until  they  are  paid  in  full,"  in  so 
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far  as  the  same  has  been  incorporated  into  the  present  Bankruptcy  Act, 

§  5f,  as  follows: 

"The  net  proceeds  of  the  partnership  property  shall  be  appropriated  to  the 
payment  of  the  partnership  debts,  and  the  net  proceeds  of  the  Indlvldnal  es- 
tate of  each  partner  to  the  payment  of  his  Individual  debts.  Should  any  sur- 
plus remain  of  the  proi)erty  of  any  partner  after  paying  his  Individual  debts, 
such  surplus  shall  be  added  to  the  partnership  assets  and  be  applied  to  the 
payment  of  the  partnership  debts.  Should  any  surplus  of  the  partnership 
property  renrnln  after  paying  the  partnership  debts,  such  surplus  shall  be 
added  to  the  assets  of  the  Individual  partners  In  the  proportion  of  their  re- 
spective interests  In  the  partnership." 

It  is  Hatz's  contention  that  we  have  here  two  funds,  partnership 
and  individual,  and  correspondingly  two  classes  of  creditors,  and  that 
this  is  a  case  for  the  application  of  the  doctrine  of  marshaling  of  as- 
sets. On  the  other  hand,  it  is  contended,  and  the  referee  ruled, 
that  by  virtue  of  the  dissolution  agreement  and  transfer  of  the  in- 
terest of  Tressler  to  Zartman  the  latter  became  the  sole  owner,  and 
that  there  Is  now  no  partnership  fund  to  be  administered.  The  dispute, 
it  will  be  seen,  lai^gfely  hinges  on  the  validity  of  the  dissolution  and 
transfer.  Tt  was  said  by  Mr.  Justice  Strong,  in?  'delivering  the  opin- 
ion of  the  court  in  Case  v.  Beauregard,  99  U.  S.  124,  25  L.  Ed. 
370: 

"No  donbt  the  effects  of  a  partnership  belong  to  it,  so  long  as  It  continues 
In  existence,  and  not  to  the  Individuals  who  compose  It  The  rlti^t  of  each 
partner  extends  only  to  a  share  of  what  may  remain  after  payment  of  the 
debts  of  the  flmf  and  the  qettlement  of  Its  accounts.  Growing  out  of  this 
right,  or  rather  Included  la  it,  ia  the  rl^t  to  have  the  partnership  property 
applied  to  the  i>ayment  of  the  partnership  debts  in  preference  to  those  of  any 
indlvldnal  partner.  This  Is  an  eqnlty  the  partners  have  as  between  them- 
selves, and  In  certain  drcnmstances  It  inures  to  the  benefit  of  the  creditors  of 
the  fimf.  The  latter  are  said  to  have  a  privilege  or  prefenpnoe,  sometlmei) 
loosely  denominated  a  lieu,  to  have  the  debts  due  to  them  paid  out  of  the 
nsset.s  of  a  firm  In  course  of  liquidation,  to  the  exclu.sion  of  the  creditors  of 
Its  several  members,  "fheir  eqnlty,  however,  is  a  derivative  one.  It  is  not 
hrtd  or  enforceable  In  their  own  right.  It  Is  practically  a  subrogation  to  the 
equity  of  the  individual  partner,  to  be  made  effective  only  through  him. 
Hence,  if  he  is  not  In  a  condlHon  to  enforce  It,  the  creditors  of  the  firm  can- 
not be.  Elce  V.  Barnard  et  al.,  20  Vt.  479  [50  Am.  Dec.  54] ;  Appeal  of  the  Tork 
County  Bank,  32  Pa.  440.  But  so  long  as  the  equity  of  the  partner  remains 
In  htm,  so  long  as  he  retains  an  Interest  in  the  firm  assets  as  a  partner,  a 
court  of  equity  vrlU  allow  the  credltMS  of  the  firm  to  avail  themselves  of  his 
equity,  and  enforce,  through  It,  the  application  of  those  assets  primarily  to 
payment  of  the  debts  due  them,  whenever  the  pr<^)erty  comes  under  Its 
administration.  It  Is  Indispensable,  however,  to  such  relief,  when  the  creditors 
are,  as  In  the  present  case,  simple  contract  creditors;  that  the  partnership 
property  should  be  within  the  control  of  the  court  and  In  the  course  of  admin- 
istration, brought  there  by  the  bankruptcy  of  the  firm,  or  by  an  assignment,  or 
by  the  creation  of  a  trust  In  some  mode.  This  Is  because  neither  the  part- 
ners nor  the  Joint  credltprs  have  any  spedflc  Hen,  nor  la  there  any  trust  that 
can  be  enforced  until  the  property  has  passed  In  custodlam  legls.  Other  prop- 
erty can  be  followed  only  after  a  Judgment  at  law  has  been  obtained  and  an 
execution  has  proved  fruitless.  So,  If  before  the  Interposition  of  the  court  is 
asked  the  property  has  ceased  to  belong  to  the  partnership,  U  by  a  bona  fide 
transfer  It  has  become  the  several  property  either  of  one  partner  or  of  a  third 
Tpenoa,  the  eqnlties  of  the  partners  are  extinguished,  and  consequently  the 
derivative  equities  of  the  creditors  are  at  an  end.  It  is  therefore  always  es- 
sential to  any  preferential  right  of  the  creditors  that  Qtere  shall  be  property 
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owned  by  tbe  partnenOilp  when  tbe  claim  for  preference  Is  tnogtat  to  be  en- 
forced. TbuB,  In  Ex  p«u:te  Ruffln,  6  Ves.  119,  where  from  a  pa;rtiiezabip  of  two 
Iiersons,  one  retired,  assigning  the  partnership  property  to  tbe  other,  and 
taking  a  bond  for  the  value  and  a  covenant  of  Indemnity  against  debts.  It 
was  ruled  by  Lord  Eldon  that  the  Joint  creditors  had  no  equity  attaching 
upon  partnership  ettects,  even  remaining  In  specie.  And  such  has  been  the 
rule  generally  accepted  ever  since,  with  the  single  qnallflcation  that  the  as- 
signment of  the  retiring  partner  is  not  mala  fide.  Kimball  y.  IbcHupson,  13 
Mete.  (Mass.)  283;  Allen  v.  Center  Valley  Company  et  al.,  21  Conn.  130,  54 
Am.  De&  333 ;  I,add  v.  Grlswold,  4  Gllman  (9  lU.)  25,  46  Am.  Dec.  443 :  Smith 
V.  Edwards,  7  Humph.  (Tenn.)  106,  46  Am.  Dec.  71;  Robb  and  Others  v.  Madge 
and  Another,  14  Gray  (Mass.)  534;  Baker's  Appeal.  21  Pa.  76,  59  Am.  Dea  752; 
Slgler  &  Rlchey  v.  Knox  County  Bank,  8  Ohio  St  511;  WUcox  v.  Kellogg,  11 
Ohio,  894." 

[1]  Nor  does  it  appear  that  section  5f  of  the  Bankruptcy  Act 
materially  diflFers  from  the  general  rule  of  equity  stated  by  Justice 
Strong.  It  creates  no  specific  lien  upon  partnership  property  which 
continues  after  the  property  has  ceased  to  belong  to  the  partnership. 
It  does  not  forbid  bona  fide  conversion  of  the  partners  of  the  joint 
property  into  rights  in  severalty,  and  it  relates  to  partnership  propertv 
alone,  and  gives  a  rule  for  marshaling  such  property  between  cred- 
itors. True,  it  gives  to  joint  creditors  a  privilege  while  the  property 
belongs  to  the  partnership ;  but  when  such  joint  ownership  has  ceased 
there  is  no  subject  remaining  upon  which  it  can  operate.  In  the  ar- 
gument, Mr.  Hatz  attempted  to  impeach  the  bona  fides  of  the  shift- 
ing of  the  relations  between  the  partners,  in  which  he  has  not  suc- 
ceeded. There  is  nothing  in  the  record  that  discloses  want  of  good 
faith,  or  an  intention  to  hinder  and  delay ;  nor  could  such  inference 
be  deduced  from  the  showing  made  of  the  financial  condition  of  the 
partnership,  or  of  the  conduct  of  the  several  partners.  The  bankrupt, 
Zartman,  after  taking  final  and  exclusive  possession  of  the  partner- 
ship property,  in  attempting  to  comply  with  his  promise  in  writing, 
attempted  to  pay  the  partnership  debts,  and  succeeded  in  liquidat- 
ing the  same  in  excess  of  the  value  of  the  personal  property  turned 
over  to  him.  Now,  conceding  that  the  disposition  of  the  property  was 
bona  fide  on  the  part  of  both  parties,  and  without  any  intent  to  hin- 
der and  delay,  the  property  yielding  the  fund  for  disposition  ceased 
to  belong  to  the  partnership  before  Uie  interposition  of  the  court,  and, 
having  become  the  several  property  of  Zartman,  the  equities  of  the 
several  partners  were  extinguished,  and  the  derivative  equities  of  the 
creditors  are  at  an  end.  Huiskamp  v.  Moline  Wagon  Co.,  121  U.  S. 
310,  7  Sup.  Ct.  899,  30  L.  Ed.  971. 

[2]  It  may  also  be  suggested  that  the  matter  is  not  formally  before 
the  court  on  exceptions  to  the  conclusions  and  order  of  the  referee 
without  petition  for  review. 

The  order  of  the  referee,  awarding  the  fund  to  the  trustee,  is  af- 
firmed. 
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In  re  AMBBICAN  BBAVBR  GO. 
(District  Court,  D.  New  Jersey.    June  12,  1»17.) 

1.  Bankkuptct  <8=»262(1) — Sajlks — Mods  or  Sams. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  §  70b,  30  Stat  665  (Comp.  St. 
1916,  I  9654),  declaring  that  all  real  and  personal  property  belonging  to 
bankrupt  estates  shall  be  apprised  by  three  disinterested  appraisers,  and 
shall,  when  practicable,  be  sold  subject  to  the  approval  of  the  court,  and 
not  otherwise  than  subject  to  the  approval  ot  the  court  for  less  than  75 
per  cent,  of  the  appraised  value,  an  appraisal  by  persons  appointed  by 
the  court  will  be  assumed  honest  and  accurate,  and  while  the  approval  of 
the  court  Is  unnecessary,  If  the  property  be  sold  for  75  per  cent,  of  the 
emonnt  of  the  appraisal,  the  court  Is  bound,  U  a  less  sum  be  bid,  to  use 
Its  best  discretion  In  the  matter. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  863.] 

2.  Barkbuptct  <S=>2e8 — Salbs — EtTECr  or. 

A  bidder  at  a  sale  under  such  section  does  not,  where  his  bid  Is  less 
than  76  per  cent  of  the  appraised  value,  acquire  the  equitable  title  to 
the  property. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  U  372-879.] 

8.  Bawkbuptct  «s>264 — Sauw-KSonfibmatiozt. 

The  property  of  a  bankrupt  corporation  was  sold  for  much  less  than 
75  per  cent  of  its  appraised  value,  which  amount  was  greatly  under  the 
estimate  in  the  schedules.  Thereafter  one  of  the  creditors  tiled  a  bond, 
conditioned  that  he  would  bid  $1,500  more  at  a  resale  than  the  amount  bid 
at  the  original  sale.  The  referee  refused  to  approve  the  sale.  Held, 
that  as,  under  Bankr.  Act  f  70b,  the  approval  of  the  court  is  necessary 
where  the  amount  of  the  bid  Is  less  than  75  per  cent  of  the  value  of  the 
property,  the  refusal  of  the  referee  to  approve  the  sale  was  not  an  abuse 
of  disctetloin ;  the  bidder  having  the  burden  of  showing  that  the  property 
'would  not  bilng  a  greater  sum  on  resale. 

[Gd.  Note. — ^For  other  cases,  see  Bankruptcy,  Gent  Dig.  fg  368,  369.] 

In  Bankruptcy.  In  the  matter  of  the  American  Beaver  Company. 
Petition  to'  review  referee's  order  refusing  to  approve  sale  of  real  es- 
tate and  personal  property  by  trustee  in  bankruptcy.  Petition  dismiss- 
ed, and  order  affirmed. 

Samuel  I.  Kessler,  of  Newark,  N.  J.,  for  trustee. 
Edwin  G.  Adams,  of  Newark,  N.  J.,  for  petitioner. 
_  Bilder  &  Bilder,  of  Newark,  N.  J.,  for  Hatters'  Fur  Exchange  and 
Others. 
Cecil  H.  MacMahon,  of  Newark,  N.  J.,  for  Lazar  Jacobson. 
Addison  Ely,  Jr.,  of  Rutherford,  N.  J.,  for  Bowne  &  Webber. 

DAVIS,  District  Judge.  [1]  This  case  is  before  the  court  on  peti- 
tion to  review  referee's  order  refusing  to  approve  the  sale  of  real  es- 
tate and  personal  property  by  the  trustee  in  bankruptcy  in  the  above 
stated  cause.  It  is  provided  in  section  70b  of  the  Bankruptcy  Act 
that: 

"All  real  and  personal  property  belonging  to  bankrupt  estates  shall  be 
appraised  by  three  disinterested  appraisers ;  they  shall  be  appointed  by,  and 
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report  to,  the  court  Real  and  personal  property  sbull,  when  practicable,  be 
sold  subject  to  the  approval  of  the  court ;  it  shall  not  be  sold  otherwise  than 
subject  to  the  approval  of  the  court  for  less  than  seventy-live  per  centum  of 
its  appraised  value." 

In  refusing  to  approve  the  sale,  did  the  referee  abuse  the  discre- 
tion vested  in  him  by  the  Bankruptcy  Act?  This  is  the  sole  question  to 
be  determined.  In  using  the  language  that  "it  shall  not  be  sold  other- 
wise than  subject  to  the  approval  of  the  court  for  less  than  seventy- 
five  per  centum  of  its  appraised  value,"  Congress  must  have  intended 
that  the  court  (referee)  should  use  its  best  discretion  in  approving  sales 
in  bankruptcy.  The  act  requires  that  the  appraisers  shall  be  "disin- 
terested." The  purpose  of  this  requirement  evidently  was  to  secure 
an  honest  and  accurate  appraisement.  With  self-interest  eliminated, 
the  best  and  unbiased  judgment  of  the  appraisers  is  represented  in 
the  appraisement.  They  are  appointees  of,  and  must  report  to,  the 
court.  Under  such  conditions,  the  court  asstunes  that  the  appraisement 
is  both  honest  and  accurate,  though  it  might  tx>t  be  mathematically 
correct  as  to  the  exact  value.  The  approval  of  the  court  is  unneces- 
sary, if  the  property  is  sold  for  75  per  centum  of  the  appraisement 
Twenty-five  per  centum  of  the  appraised  value  is  allowed  for  honest 
mistakes,  bad  judgment,  etc.,  without  requiring  the  exercise  of  dis- 
cretion on  the  part  of  the  court.  Bankruptcy  sales  and  the  adminis- 
tration of  the  bankruptcy  law  generally  afford  such  subtle  temptations 
and  unusual  opportunities  to  defraud  creditors  that  Congress  provided 
•,  a  protection  for  them  by  requiring  that  the  appraisers  be  disinterested 
and  by  subjecting  trustees*  sale§  for  less  than  75  per  centum  of  the 
appraised  value  to  the  scrutiny  of  the  court.  In  substance.  Congress 
said  that  it  was  time  for  the  court  to  take  notice  when  a  feale  was  made 
for  less  than  that  per  centum. 

[2,  3]  The  referee  refused  to  approve  the  sale  of  either  the  person- 
al property  or  the  real  estate,  and  the  purchaser  in  each  case  filed  a  peti- 
tion for  review  of  the  order  of  the  referee.  This  was  a  judicial  sale 
under  a  ^statute  requiring  the  approval  of  the  court,  wiAout  which 
the  bidder  does  not  acquire  an  equitable  title  to  the  property,  if  the 
bid  is  not  for  75  per  centum  of  the  appraised  value.  Brandenburg 
on  Bankruptcy,  §  1266;  Camden  v.Mayhew,  129  U.  S.  7Z,9  Sup.  Ct. 
246,  32  L.  Ed.  608 ;  Coal  City  House  Furnishing  Co.  v.  Hogue,  197 
Fed.  1,  116  C.  C.  A.  523,  28  Ain;  Bankr.  Rep.  258;  In  the  Matter  of 
Burr  Manufacturing  Co.,  217  Fed.  16, 133  C.  C.  A.  126.  32  Am.  Bankr. 
Rep.  708;  In  re  Haywood  Wagon  Co.,  219  Fed.  655,  135  C  C  A.  391, 
3  Am.  Bankr.  Rep.  618.  The  personal  property  was  sold  for  $7,600. 
The  same  property  was  appraised  at  $31,213.20,  and  was  estimated  in 
the  schedules  to  be  worth  $104,722.04.  The  real  estate  was  sold  for 
$19,900.  It  was  appraised  at  $34,350,  and  was  estimated  in  the  sched- 
ules to  be  worth  $42,493.75.  Brandenburg  on  Bankruptcy  (4th  Ed.)  § 
1290,  says:  ,  .. 

"No  sale  for  less  than  seventy-flve  per  cent  of  the  appraised  value  ought  to 
be  confirmed,  unless  good  reasons  are  shown  why  a  better  price  would  not  be 
obtainable  on  a  resale,  and  the  burden  of  proof  rests  upon  the  trustee,  who 
brings  such  report  to  the  court  for  conflnnatlon,  to  make  such  showing, 
rnthor  than  upon  the  creditors  to  make  good  their  objections  thereto." 
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The  Circuit  Court  of  the  Fifth  Circuit  in  determining  whether  prop- 
erty was  sold  for  a  grossly  inadequate  price  said :  "The  sworn  value 
of  the  property  fixed  by  the  appraisers  appointed  by  the  court  con- 
trols," in  the  absence  of  reliable  evidence  impeaching  it.  There  is 
nothing  in  the  record  to  show  that  the  price  was  adequate.  In  order 
that  the  creditors  might  not  lose  anything  on  a  resale,  one  of  the 
creditors  filed  a  bond  conditioned  that  he  would  bid  $1,500  more  at  a 
resale  than  was  bid  in  the  first  place.  Counsel  for  the  purchasers  as- 
sume in  their  argument  that  this  $1,500,  added  to  the  price  for  which 
the  property  sold,  fixes  its  true  value,  and  therefore  they  allege  that 
the  price  for  which  the  property  was  sold  was  only  51/2  per  cent,  be- 
low the  true  value,  and  the  referee  should  have  approved  it.  It  is 
claimed,  in  reply  that  the  additional  offer  was  made  for  the  sole  pur- 
pose of  indemnifying  the  creditors  against  loss  on  acount  of  a  resale. 

Among  others,  I  have  been  referred  to  the  case  of  In  re  Metallic 
Specialty  Mfg.  Co.  (D.  C.)  193  Fed.  300,  27  Am.  Bankr.  Rep.  408,  of 
the  Third  Circuit,  and  it  is  urged  that  the  order  of  the  referee  is 
contrary  to  the  decision  in  that  case.  I  cannot  agree  with  that  con- 
clusion. In  that  case  there  is  no  mention  of  any  appraisement  As 
stated  by  the  court : 

"Xbe  wliole  Qnestloa  before  tbe  court  [Is]  whetber  an  advance  bid  of  $3,000. 
or  17  per  cent,  In  excess  of  the  price  paid  at  public  sale,  Is  sufticlent  evidence 
of  inadequacy  of  ijHlce  at  tbe  public  sale  to  jusUty  my  having  ordered  a 
resale." 

As  a  principle  of  law  applicable  to  judicial  sales  generally,  without 
regard  to  the  provisions  of  section  70b  .of  the  Bankruptcy  Act,  the 
case  is  correctly  decided-,  and  is  in  accord  with  the  cases  therein  cited. 
Sturgiss  V.  Corbin,  141  Fed.  1,  72  C.  C.  A.  179,  15  Am.  Bankr.  Rep. 
.543;  Ballentyne  v.  Smith,  205  U.  S.  285,  27  Sup.  Ct.  527,  51  L.  Ed. 
803,  and  many  others. 

In  the  case  of  the  Metallic  Specialty  Mfg.  Co.,  there  was  no  conten- 
tion that  the  price  was  grossly  inadequate.    The  court  said : 

"But  It  [tbe  Sale]  could  be  set  aside  only  for  canse,  properly  shown,  and 
sufficient  to  move  tbe  conscloice  of  tbe  court  One  sucb  case  Is  gross  inade- 
quacy of  price,  but  there  is  no  contention  that  the  bid  in  question  was  grossly 
inadequate." 

In  the  instant  case  the  referee  expressly  found,  as  to  the  bids  on 
both  the  real  estate  and  personal  property : 

"That  each  of  said  bids  Is  grossly  inadequate,  and  that  it  Is  not  for  the  best 
Interests  of  said  estate  that  said  bids  be  accepted,  and  said  sales  conllnned." 

The  appraisers  were  disinterested,  and  two  of  them  are  practical 
hatters,  and  know  the  value  of  hats,  which  composed,  to  a  large  extent, 
the  personal  property,  There  is  no  testimony,  not  a  word,  impeaching 
the  sworn  value  placed  upon  the  property  by  the  appraisers,  or  show- 
ing that  the  referee  erred  in  finding  that  the  price  "was  grossly  inade- 
quate." The  burden  of  proof  to  make  a  showing  that  a  better  price 
would  not  be  obtainable  on  a  resale  rested  upon  the  trustee  or  bidders. 
Brandenburg,  supra.     No  testimony  whatever  was  submitted  on  that 
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point.    The  trustee,  who  brought  the  report  to  the  court,  has  not  borne 
the  burden. 

I  do  not,  therefore,  find  that  the  referee  abused  his  discretion,  and 
the  petition  is  accordingly  dismissed,  tad  the  order  of  the  referee  af- 
firmed. 


In  re  THOMPSON. 

(District  Court,  W.  J>.  WaeWngton,  S.  D.    May  23, 1917.) 

No.  2176. 

1.  Fraudulent  Convetancts  $=>182(5) — Saies  iw  Bulk — Obantex  as  Tbus- 

TEE   FOB   CBEDrrOBS. 

Under  the  Wasblngton  Sales  In  Bulk  Law  (B«m.  &  Bal.  CX>de,  U  5296- 
5290'),  requiring  any  person  purchasing  any  stock  of  goods  In  bulk  be- 
fore paying  therefor  to  demand  and  recrtve  from  the  seller  a  yerifled 
list  of  the  seller's  creditors,  and  making  sales  and  transfers  without  com- 
plying therewith  fraudulent  and  void,  the  purchaser  becomes  a  trustee 
for  the  creditors  named  in  the  vorltled  list,  and  If  the  trust  is  executed 
before  notice  that  there  are  other  creditors  the  purchaser  Is  protected,  but 
where  a  large  number  of  creditors  Is  omitted  from  the  list  famished,  and 
notice  of  such  fact  is  brought  home  to  the  purchaser  betWe  the  mon^'  Is 
paid,  he  holds  it  In  trust  for  all  of  the  creditors. 

fEd.  Note. — For  other  cases,  see  Fraudulent  ConreyaUces,  Cent.  Dig. 
iS  575,  576.] 

2.  Fkaudulknt  Contetarces  €=>47 — Saues  in  Bui.k. 

■  Under  the  Washington  Sales  in  Bulk  Act,  when  a  transfer  oC  a  stock 
of  goods  is  not  accompanied  by  a  verified  list  of  creditors,  or  where  a 
large  number  of  creditors  is  omitted  from  the  list  furulsbed,  and  the 
purchaseo:  has  notice  thereof  before  the  parcbafle  price  is  paid,  the 
transfer  is  fraudulent 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig,  { 
34.] 

3.  Bankbuftct  «=)142 — Pbopebtt  VBsnno  m  Xbustke — ^Fbopebtt  Fbaudu- 

lemtlt  Conveyed. 

Under  Washington  Sales  in  Bulk  Act  and  Bankruptcy  Act  July  1,  1898. 
C.  641,  !  70,  pars.  4,  5,  30  Stet  565  (Camp.  St  1018,  |  9664),  providing 
that  the  trustee  becomes'  vested  with  the  title  of  the  bankrupt  of  prop- 
erty transferred  by  him  in  fraud  of  his  creditors,  and  pro£ierty  wlilch 
might  have  been  levied  upon  and  sold  under  ludicial  proceedings  against 
blm,  and  Act  July  1,  1898.  c.  541,  }  67e,  30  Stat  564  (Uomp.  St  1916,  S 
9651),  providing  that  all  conveyances  within  four  months  which  are  void 
by  the  laws  of  the  state  shall  be  void  and  the  property  shall  pass  to  the 
assignee  and  he  by  him  recovered  for  creditors,  where  the  purchaser  of 
a  stock  of  goods  in  bulk  was  furnished  a  verihad  list  of  the  vendor's 
creditors,  which  omitted  a  number  of  creditors,  and  the  purchase  price 
had  not  been  paid  when  bankruptcy  intervened,  the  trustee  was  entitled 
to  the  purchase  price  for  the  beneilt  of  all  the  creditors  as  against  those 
creditors  named  in  sutdi  list 

[Ed.  Notfe — For  other  cases,  see  Bankruptcy,  Oent  Dig.  }  222.] 

In  Bankruptcy.    In  the  matter  of  Peter  Thompson,  bankrupt.    On 
review  of  an  order  of  the  referee.    Order  confirmed. 

«=9For  other  cum  sm  same  topic  A  KEY -NUMBER  In  all  Key-Numbarad  Dlgaata  A  Indaxaa 
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W.  W.  Keyes,  of  Tacoma,  Wash.,  for  trustee. 
Nelson  R.  Anderson;  of  Seattle,  Wash.,  for  petitioner. 
E.  R.  York,  of  Tacoma,  Wash.,  for  purchaser. 

NETERER,  District  Judge.  The  bankrupt  and  wife  transferred 
their  entire  stock  of  merchandise  and  attached  to  the  bill  of  sale  a 
verified  list,  of  creditors,  in  compliance  with  the  Sales  in  Bulk  Act  of 
Washington  (sections  5296-5299,  Rem.  &;  Bal.  Code;  Laws  1901,  chap- 
ter 9,  ps^e  222),  omitting  eight  creditors  from  this  list.  Thereafter  an 
order  of  adjudication  in  bankruptcy  was  entered,  and  at  the  first  meet- 
ing of  crecutors  8  creditors  not  included  in  the  list  of  creditors  at-  . 
tached  to  the  bill  of  sale  and  15  creditors  included  in  the  list,  par- 
ticipated and  elected  a  trustee.  The  trustee,  after  qualification,  made 
demand  upon  the  purchaser  of  the  stock  of  merdiandise  for  the  pro- 
ceeds of  the  sale,  $7,619.47.  Payment  not  being  made,  an  order  to 
show  cause  was  issued  by  the  referee,  to  which  answer  was  made  by 
the  purchaser  that  Thompson  and  wife  "sold  and  by  their  bill  of  sale 
in  writing,  for  the  express  consideration  of  $10  and  other  considera- 
tions, granted  and  conveyed  to  Rhodes  Bros.,  Incorporated,  certain 
stock  of  goods  and  merchandise  located  in  said  city  of  Tacoma,  then 
owned  by  the  grantors  herein  and  attached  to  said  bill  of  sale  was  a 
duly  verified  statement  giving  the  names,  addresses,  and  amount  of 
the  creditors  of  the  said  Peter  Thompson  and  Alma  Thompson,  his 
wife,  as  required  by  the.  Sales  in  Bulk  Act  of  the  state  of  Washington, 
being  sections  5296-5299  of  Rem.  &  Bal.  Annotated  Codes  and  Stat- 
utes of  Washington,  and  said  bill  of  sale,  with  the  attached  verified 
statement  of  creditors  was  on  March  8,  1917,  filed  for  record  in  the 
office  of  the  auditor  of  Pierce  county,  Washington;  *  *  *  that 
under  and  pursuant  to  said  sale  of  said  goods  and  merchandise  said 
stock  of  goods  was  delivered  by  said  vendors  to  and  was  taken  into 
the  possession  of  said  vendee  and  has  since  been  sold  in  the  regular 
course  of  trade;  that  the  actual  and  agreed  consideration  for  the 
sale  of  said  stock  of  goods  and  merchandise  was  the  sum  of  $7,619.47, 
which  sum  has  not  yet  been  paid;  that  certain  persons,  firms,  and 
corporations,  other  than  and  in  addition  to  those  named  in  said  veri- 
fied statement  of  creditors,  have  asserted  and  notified  said  Rhodes 
Bros,  that  they  are,  and  at  the  time  of  sale  of  said  stock  of  goods 
were,  creditors  of  said  Peter  Thompson,  and  claimed  the  right  to 
share  in  the  proceeds  of  the  sale  of  said  stock  of  goods;  that  said 
Rhodes  Bros,  is  ready  and  willing  to  pay  the  agreed  purchase  price 
of  $7,619.47  for  said  stock  of  goods  to  whoever  may  be  lawfully  en- 
titled thereto  as  soon  as  it  can  be  ascertained  and  adjudged  to  whom 
said  sum  should  rightfully  and  lawfully  be  paid" — and  then  pray  that 
all  parties  interested  in  the  said  stock  "may  be  brought  into  this  court, 
and  that  sijch  proceedings  may  be  taken  herein  as  shall  lawfully  ad- 
judge and  determine  to  whom  said  money  should  be  paid  and  as  shall 
fully  protect  it  from  any  further  liability  to  the  said  vendors  and  tlieir 
creditors.     *    *    * " 

The  Western  Dry  Goods  Company,  a  creditor  named  in  the  .verified 
list  of  creditor^,  made  a  special  appearance  and  filed  an  answer  deny- 
ing the  court's  jurisdiction,  and  that  the  trustee  had  no  right  or  in- 
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terest  in  the  proceeds,  but  that  the  proceeds  are  the  pix^rty  of  the 
creditors  named  in  the  verified  list  of  creditors  attached  to  the  bill 
of  sale,  and  prays  that  the  order  be  quashed.  The  prayer  was  by  the 
referee  denied,  and  the  purchaser  ordered  to  pay  the  proceeds  to  the 
tnistee,  and  the  matter  is  now  before  the  court  upon  a  petition  to  re- 
view such  order. 

Under  the  provisions  of  the  Bankruptcy  Act  the  trustee,  upon  quali- 
fication, became  vested  by  operation  of  law  with  the  title  of  the  bank- 
rupt of  "property  transferred  by  him  in  fraud  of  his  creditors"  (para- 
graph 4,  §  70),  and  "property  which  prior  to  the  filing  of  the  petition 

*  *  *  might  have  been  leAried  upon  and  sold  under  judicial  process 
against  him"  (paragraph  5,  §  70,  Bankr.  Act,  supra).    "All  conveyances 

*  *  *  made  *  *  *  within  four  months  *  *  *  while  in- 
solvent, which  are  held  null  and  void  *  *  *  by  the  laws  of  the 
state,  *  *  *  shall  be  deemed  null  and  void  under  this  act  *  *  * 
if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the  as- 
signee and  be  by  him  *  *  *  recovered  *  *  *  of  the  creditors 
of  the  bankrupt."  Section  67e,  Bankr:  Act,  supra.  And  for  such  pur- 
pose federal  courts  have  jurisdiction. 

[1,2]  Upon  the  sale  of  the  property  the  purchaser  became  a  trus- 
tee for  the  creditors  named  in  the  verified  list,  and,  if  tihe  trust  had  been 
executed  before  notice  that  there  were  other  creditors,  would  have  been 
w-otected.  Friend  v.  Rosenfeld-Rovig  Co.,  87  Wash.  329, 151  Pac.  776. 
The  unexecuted  trust  created  by  the  sale  and  verified  list  of  creditors 
was  extended  into  a  general  trust  for  all  creditors,  of  which  the  pur- 
chaser obtained  notice.  Friend  t.  Rosenfeld-Rovig  Co.,  supra.  The 
purpose  of  the  Sales  in  Bulk  Act  of  Washington  was  not  to  protect  an 
insolvent  and  assist  him  in  carrying  out  a  scheme  to  defraud  by  oper- 
ation of  law,  and  prefer  some  creditors,  but  was  to  protect  a  pur- 
chaser and  all  creditors.  By  the  provisions  of  the  act,  if  the  affidavit 
is  not  taken,  or  the  purchaser  does  not  see  that  the  purchase  price  is 
applied  to  the  payment  of  the  claims  of  the  vendor's  creditors,  such 
sale  "shall  be  fraudulent  and  void."  When  a  transfer  is  not  accom- 
panied by  a  verified  list  of  creditors,  or  where  a  large  number  of  cred- 
itors is  omitted  from  a  furnished  list,  and  notice  of  such  fact  is 
brought  home  to  the  purchaser  before  the  money  is  paid,  the  transfer 
must  be  held  fraudulent,  and  the  purchaser  must  be  held  to  hold  in 
trust  for  all  the  creditors  the  proceeds  of  such  sale  or  transfer, 

[3]  This  transfer  was  made  within  four  months.  The  verified 
list  of  creditors  omitted  eight  creditors,  and  as  to  them  the  sale  was 
fraudulent  and  cjm  be  avoided  by  notice  to  the  purchaser.  Friend  v. 
Rosenfeld-Rovig  Co.,  supra.  The  purpose  of  the  statute  being  to  pro- 
tect the  creditors  of  the  vendor,  its  language  must  be  construed  to 
effectuate  the  purpose  intended.  Kasper  v.  Spokane  Merchants'  Ass'n, 
87  Wash.  451,  151  Pac.  800.  The  Western  Dry  Goods  Company,  the 
appearing  creditor,  has  no  standing  in  this  court  as  against  the  trustee 
in  this  proceeding.  It  has  no  interest  in,  title  to,  or  lien  upon  the 
funds  in  issue  (Kasper  v.  Spokane  Merchants'  Ass'n,  supra),  and  hence 
may  not  be  heard.  The  Sales  in  Bulk  Act,  supra,  does  not  purport  to 
vest  title  in  the  creditors  of  the  vendor  to  property  conveyed ;  nor 
does  it  give  to  such  creditors  a  specific  lien  upon  such  property.    The 
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purchaser  is  the  only  interested  party  as  against  the  trustee,  and  it 
has  in  writing  consented  to  an  adjudication  of  the  issue  in  this  pro- 
ceeding by  the  relief  prayed  for. 

The  answer  of  the  Western  Dry  Goods  Company  is  dismissed,  and 
the  order  of  the  referee  confirmed. 


WEST  V.  EaiPIRE  LIFE  INS.  CO. 

(District  Court,  W.  D.  Washington,  N.  D.    May  4,  191T.) 

No.  4. 

1.  BAmaamcr  ^aaesfr— Sorts  bt  BxCEnrxK  ih  BAnxwortar — IirasBvxnmoR. 

Where  a  receiver  Jn  bankruptcy  appointed  In  New  Jersey,  dalmiug 
that  the  bankrupt  estate  owned  80  per  cent  of  the  capital  stock  of  a 
Washington  corporation,  brought  suit  In  a  District  Court  of  Washington 
to  wind  up  the  alTalra  of  such  corporation,  persons  claiming  that  they 
were  fraudulently  deprived  of  stock  in  such  corporation  held  by  the 
.  receiver  could  not  intervene  and  have  their  right  to  such  stock  adjudi- 
cated, as  Ote  stock  was  in  the  possession  of  the  bankruptcy  court,  through 
its  receiver,  and  any  issue  concerning  It  must  be  determined  In  that  court- 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  448.] 

2.  BaNKBUPTCT    «=»29e(l,) — JUBISDIOTION    OF    COURTS    OF    BaNKEUPTCT— AN- 

OILUIBT  JUBISDICTION. 

The  filing  of  a  petition  in  bankruptcy  and  an  adjadicatlon  brings  the 
pr<^ierty  of  the  bankrupt  wherever  situated,  into  the  custody  of  the  bank- 
ruptcy court  and  a  court  in  which  a&dUary  proceedings  are  pending  has 
nothing  to  do  but  collect  the  assets  and  transmit  them  to  the  bankruptcy 
court  for  distribution. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  411.]. 

3.  CoBPOKATioNS  €=>129 — Tbanbfsb  or  Stock — NECEssrrY  of  Begistbation. 

The  transfer  of  stock  by  a  shareholder  passes  title,  though  not  register- 
ed on  the  books  of  the  corporation. 

[Ed.  Kote.— For  other  cases,  see  Corporations,  Cent  Dig.  ff  479,  480, 
482,  492.] 

4.  CoBFoauxoNS  4=368 — Shabzs  of  Stock — Natdbb  or  Pbopebxt. 

The  property  ot  shareholders  in  their  shares  and  the  property  of  the 
corporation  in  its  cai4tal  stock  are  distinct  property  Interests. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  165-171.J 

In  Bquity.  Suit  by  Henry  J.  West,  as  receiver  in'  bankruptcy  for  the 
Columbus  Securities  Company,  against  the  £m(Hre  Juife  Insurance 
Company.  On  motion  to  dismiss  petition  in  intervention.  Motion 
granted. 

Donworth  &  Todd,  of  Seattle,  Wash.,  for  plaintiff. 

Corwin  S.  Shank  and  H.  C.  Belt,  both  of  Seattle,  Wash.,  for  inter- 
veners. 

NETERER,  District  Judge.  This  case  was  before  the  court  in  237 
Fed.  303,  in  which  it  was  held  that  the  situs  of  a  corporation  is  the 
proper  forum  to  determine  the  right  to  ownership  of  its  capital  stock, 
provided  jurisdiction  can  be  obtained  of  the  party  having  the  stock, 
and  that,  since  the  purpose  of  the  action  is  to  wind  up  the  business 
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and  affairs  of  the  defendant  company,  the  issue  between  the  contend- 
ing stockholders  with  relation  to  ownership  might  be  determined  in 
this  action,  to  the  end  that  distribution  can  be  adjudicated  to  the  prop- 
er parties,  and  the  receiver,  holding  the  stock  of  the  Cdtunbus  Securi- 
ties Company,  being  before  this  court  upon  the  authority  and  direction 
of  the  bankruptcy  court,  the  court  obtained  jurisdiction  of  the  stock, 
and  denied  a  motion  to  dismiss  the  petitions  in  intervention. 

[1,  2  J  Since  that  hearing,  the  Supreme  Court,  in  Knauth,  Nachod 
&  Kuhne  v.  I^tham  &  Co.,  242  U.  S.  426,  37  Sup.  Ct.  139,  61  I,.  Ed. 
,  .decided  January  8,  1917,  had  before  it  practically  die  same  is- 
sue that  is  before  this  court,  and  the  receiver  in  the  instant  case,  by  the 
court's  permission,  has  again  attacked  the  right  to  intervene  in  sub- 
stantially tiie  same  manner,  and  a  re-examinaflon  of  the  issue  and  of 
the  authorities,  I  think,  is  conclusive  that  this  court  may  not  entertain 
the  proceedings  in  intervention.  The  bankrupt's  estate,  from  the  filing 
of  the  petition,  is  regarded  as  in  custodia  legis.  Acnne  Harvester  Co. 
v.  Beekman  Lumber  Co.,  222  U.  S.  300,  32  Sup.  Ct  96,  56  L.  Ed.  208; 
Jones  V.  Springer,  226  U.  S.  148,  33  Sup.  Q.  64,  57  L.  Ed.  161.  The 
filing  of  the  petition  and  adjudication  in  the  bankruptcy  court  in  New 
Jersey  brought  the  property  of  the  bankrupt,  wherever  situate,  into 
•custodia  legis  of  the  District  Court  for  the  District  of  New  Jersey. 
Lazarus  v.  Prentice,  234  U.  S.  263,  34  Sup.  Ct.  851,  58  L.  Ed.  1305. 
The  purpose  of  the  Bankru{>t€y  Act  is  to  establish  a  uniform  system 
of  bemkruptcy  throughout  the  United  States,  and  place  the  bankrupt's 
property,  wherever  situate,  under  the  control  of  the  court,  for  the  pur- 
pose of  determining  the  status  of  the  bankrupt  and  the  settlement  and 
distribution  of  such  estate.  Acme  Harvester  Co.  v.  Beekman  Lum- 
ber Co.,  supra.  And  upon  adjudication  title  to  such  property  becomes 
vested  in  the  trustee,  under  section  70  of  the  Bankruptcy  Act  (Act 
July  1,  1898,  c.  541,  30  Stat.  565  [Comp.  St  1916,  §  9654]),  and  in 
the  custody  and  control  of  the  bankruptcy  court  Mueller  v.  Nugent, 
184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  403.  The  ancillary  court 
may  act  summarily  in  aid  of  the  court  of  original  jurisdiction,  when 
such  court  could  have  compelled  an  act  by  summary  proceeding.  Bab- 
■  bitt  V.  Dutcher,  216  U.  S.  102,  30  Sup.  Ct  372,  54  L.  Ed.  402,  17 
Ann.  Cas.  969.  But  for  all  substantial  purposes  of  administration  the 
court  of  original  jurisdiction,  which  is  in  control  of  the  bankrupt  es- 
tate, is  regarded  as  in  charge,  and  the  ancillary  court  has  nothing  to 
<lo  but  collect  the  assets  and  transmit  them,  to  the  bankruptcy  court 
for  distribution.  In  re  Brockton  Ideal  Shoe  Co.  (D.  C.)  194  Fed.  233. 
A  party  may  not  intervene  in  an  ancillary  suit  brought  by  the  trustee 
or  receiver,  the  sole  purpose  of  which  is  to  collect  assets  of  the  bank- 
rupt for  transmission  to  the  bankruptcy  court  for  administration. 
Knauth,  Nachod  &  Kuhne  v.  Latham  &  Co.,  supra.  In  this  case  the 
court  said : 

"Manifest]}'  sucb  a  proceeding  could  not  be  entertained  In  the  Southern 
district  of  Alabanm.    The  estate  was  being  administered  In  another  conrt." 

[3]  In  this  action  the  receiver  appointed  by  the  bankruptcy  court 
in  the  Northern  district  of  Alabama  brought  an  action  in  tfie  Southern 
district  of  the  same  state  to  set  aside  an  alleged  preference,  and  in- 
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tervention  was  sought  for  the  purpose  of  impressing  a  lien  upon  the 
fund.  In  the  instant  case  the  receiyer  claims  that  the  bankrupt  estate 
is  the  owner  of  80  per  cent,  of  the  capital  stock  of  the  defendant  cor- 
poration, the  affairs  of  which  he  seeks  to  wind  up.  The  interveners 
allege  they  were  fraudulently  deprived  of  stock  now  held  by  the  plain- 
tiff receiv«ar,  and  pray  this  court  to  adjudicate  the  right  to  the  stock. 
The  transfer  of  stock  by  a  shareholder  passes  title,  even  though  not 
regi^ered  on  the  books  of  the  corporation.  'Port  Townsend  National 
Bank  v.  Port  Townsend  Gas  &  Fuel  Co.,  6  Wash.  597,  34  Pac.  155. 

[4]  It  is  well  settled  by  the  Supreme  Court  that  the  property  of 
shareholders  in  their  shares  and  the  property  of  the  corporata(»i  in  its 
capital  stock  are  distinct  property  interests.  New  Orleans  v.  Hous- 
ton, 119  U.  S.  265,  7  Sup,  Ct  198,  30  I*.  Ed.  411.  The  controversy 
raised  by  the  petition  in  intervention  does  not  involve  any  act  or  right 
of  the  defendant  corporation,  or  of  the  plaintiff  receiver  as  such, 
but  rather  a  dispute  between  the  receiver,  as  a  shareholder  of  the  bank- 
rupt estate,  and  the  interveners,  claiming  some  of  the  same  stock ;  and, 
the  shares  being  in  the  possession  of  the  bankruptcy  court  in  the  dis- 
trict of  New  Jersey,  through  its  receiver,  this  ownership  and  right  of 
possession  is  sought  to  be  contested  by  the  intervener.  But  by  the 
decision  of  the  Supreme  Court  in  Knaudi,  Nachod  &  Kuhne  v.  I,atham 
&  Co.,  supra,  this  may  only  be  done  in  the  bankruptcy  court,  and,  this 
being  an  ancillary  suit,  the  petitions  in  intervention  may  not  be  enter- 
tained. 

The  cases  cited  by  the  petitioner  do  not  apply  to  the  facts  in  this 
case.  Bardes  v.  Hawarden  Bank,  178  U.  S.  524,  20  Sup.  Ct.  1000, 
44  L.  Ed.  U75,  decided  before  the  1903  and  1910  amendments,  held 
that  under  section  23b  (Comp.  St.  1916,  §  9607)  controversies  of  inde- 
pendent suits  brought  by  the  trustee  in  bankruptcy  to  assert  title  to 
money  or  property  as  assets  of  the  bankrtipt  against  strangers  to  the 
bankruptcy  proceedings  can  only  be  brought  in  the  United  States  court 
by  the  consent  of  the  defendant.  Jaquith  v.  Rowley,  188  U.  S.  620,  23 
Sup,  Ct.  369,  47  L.  Ed.  620,  was  an  application  for  summary  proceed- 
ing on  the  part  of  the  court  to  require  the  pa3nnent  of  moneys  on 
deposit  before  the  commencement  of  the  bankruptCT^  proceedings,  and 
the  court  held  that  under  section  23,  supra,  the  District  Court  was 
without  jurisdiction.  In  Lovell  v.  Newman,  227  U.  S.  412,  33  Sup. 
Ct.  375,  57  h.  Ed.  577,  thfe  question  for  decision  was  whether  an  ac- 
tion on  a  bond  given  by  third  parties  for  the  release  of  certain  cotton 
claimed  by  the  trustee  was  a  proceeding  under  the  Bankruptcy  Act, 
so  as  to  give  the  federal  court  jurisdiction,  or  whether  jurisdiction  « 
must  be  determined  by  diverse  citizenship;  while  in  the  instant  case 
the  issue  between  the  receiver  and  the  interveners  is  clearly  concern- 
ing property  now  in  the  custody  of  the  bankruptcy  court,  and  that 
court  must  determine  the  rights  between  the  contending  parties. 


Digitized  by 


Google 


608  842  FBOSRAt.  RBPOBiTBft 

ORH  T.  BALTIMORE  ft  O.  B.  GO. 

(District  Court,  S.  D.  New  York.    E^bruary  16, 1814.) 

Na  92. 

1.  Behoval  or  Oattbks  «=s»12 — Restbictioks  ab  to  Distkict  nr  Which  Surr 

MiauT  BE  Bbouobt. 

An  action  In  which  th«  Jurisdiction  of  the  federal  court.  If  any,  depends 
upon  the  fact  that  It  arises  under  a  law  of  the  United  States,  could  not 
be  brought  In  a  district  other  tJian  that  of  which  defendant  was  an  in- 
habitant, and  therefore  cannot  be  remored  by  defendant  against  plalrt- 
tlfT's  objections  to  the  District  Court  of  a  district  other  than  that  of 
which  def«idant  is  an  inhabitant 

[Ed.  Note. — For  otiier  cases,  see  Renx>val  of  Causes,  Cent.  Dig.  H 

32,  an.] 

2.  Rbmotai.  of  Causes  ^s»10S2 — Bkmand — Doitbt  as  to  Jusisdictioit. 

Wltere  it  Is  doubtful  whrther  a  cause  arises  out  of  a  law  of  the  United 
States,  so  as  to  give  jurisdiction  to  a  federal  court  under  Judicial  Code 
(Act  March  3,  1911,  c.  231)  |  24,  subd.  8,  36  Stat  1092  (Comp.  St  1916,  { 
99irS]),  the  case  will  be  remanded  to  the  state  court. 

[Ed.  Note. — For  other  cases,  see  Bemoral  of  Causes,  Cent  Dig.  H 
218-220,  224.] 

At  Law.  Action  by  Orton  G.  Orr  against  the  Baltimore  &  Ohio 
Railroad  Company.    On  motion  to  remand.    Motion  granted. 

Tipple  &  Plitt,  of  New  York  City,  for  plaintiff. 
Cravath  &  Henderson,  of  New  York  City,  for  defendant 

WARD,  Circuit  Judge.  [1]  This  is  a  civil  suit,  in  which  the 
jurisdiction  of  the  court,  if  there  be  any,  depends,  not  upon  the  citi- 
zenship of  the  parties,  but  upon  the  fact  that  it  arises  under  a  law  of 
the  United  States,  viz.,  Interstate  Commerce  Act,  Feb.  4,  1887,  c. 
104,  §  20,  24  Stat.  386  (Comp.  St  1916,  §  8592).  As  such  it  could  not 
have  been' brought  in  this  court,  because  the  defendant,  beii^  a  corpora- 
tion of  Maryland,  is  not  an  inhabitant  of  this  district.  Therefore  it 
cannot  be  removed  by  the  defendant  against  the  objections  of  the  plain- 
tiff. Western  Union  Telegraph  Co.  v.  Louisville  &  Nashville  R,  Co. 
(D.  C.)  201  Fed.  932. 

[2]  Furthermore,  the  decisions  make  it  very  doubtful  whether  the 
suit,  assuming  that  it  does  depend  upon  section  20  of  the  Interstate 
Commerce  Act,  does  arise  out  of  a  law  of  the  United  States  within  the 
meanitig  of  section  24,  subd.  8,  of  the  Judicial  Code,  and  in  case  of 
doubt  it  has  always  been  the  practice  of  this  circuit  to  remand. 

Motion  granted. 
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UNITED  STATES  V.  JONBS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    June  10^  1917.) 

No.  2S09. 

1.  Public  Lards  <&=»35(3),  tUSVi) — Homesteads— BjaiDENCB—ALiBNATiON. 

Under  the  homestead  law  the  entryman  miist  in  good  faith  claim  the 
land  for  his  own  benefit,  and  can  make  no  agreement  for  alienation,  and 
must  reside  upon  the  land  continuously  for  the  time  that  the  law  requires 
and  must  make  it  bis  home. 

[Ed.  Note.— For  other  cases,  see  PubUc  Lands,  Cent.  Dig.  H  74, 353*  354.] 
SL  PuBUO  IiAiTDB  4b»123— Fraxtd — Biobt  of  Action  fob  VAxm  or  LiAITD. 

Where  defendant  caused  certain  honorably  discharged  scalers  to  make 
homestead  entries  under  Act  August  15,  18M,  c.  290,  28  Stat  286,  for 
his  benefit,  and  procured  tbem  to  make  false  smd  fraudul^t^vepresenta- 
tions  and  affidavits  in  th^r  application  and  Onal  proofs  respecting  aliena- 
tion, residence,  cultlvatlOD,  and  improvements,  and  these  representations 
were  relied  upon,  and  In  reliance  upon  them  patents  were  issued,  the 
S^vemment  had  a.  riglit  of  alcdon  agianst  defendant  fOr  the  value  of  ttie 
land,  though,  due  to  the  erroneous  holding  of  the  land  department  that 
the  eotrymen  were  entitled  to  deduct  from  the  required  period  of  residence 
the  periods  of  their  respective  military  service,  the  authorized  showing 
as  to  residence,  etc.,  by  the  entrymen  did  not  entitle  them  to  the  issue  of 
patents. 

8.  LiMiTATiow  OF  AcnoiTs  «s»ll(l) — Btiitb  bt  Govkbotoskt. 

Though  suits  to  avoid  or  annul  patents  procured  by  fraud  would  be 
barred  under  Act  March  3,  1891,  c.  561,  |  8,  26  Stat.  1099  (Oomp.  St.  1916, 
{  6114)  requiring  such  actions  to  be  brought  within  six  years,  the  govern'- 
ment  could  sue  to  recover  the  value  of  the  land  procured  from  It  through 
mistake  or  fraud,  waiving  any  rigjit  of  action  it  might  have  had  for 
annulment  of  the  patent,  as  the  government  is  not  bound  by  any  statute 
of  limitations  unless  Congress  clearly  manifests  Its  IntMitlon  that  It  shall 
be  so  bound. 

[Ed.  Note. — For  other  cases,  see  Ldmltation  of  Actions,  Cent.  Dig.  {{ 
35.  36.] 

4.  Public  Lands  $s985(3)— Comvutation  of  EirraT — ^BiieioBiroB. 

Act  Aug.  15,  1894,  provides  for  the  dispotftion  of  certain  lands  within 
the  SIletK  reservation  under  the  Town-Site  and  Homestead  Laws,  and 
requires  three  years'  actual  residence  to-  t>et  established  as  a  prerequisite 
to  tiUe  or  patent  liev.  St,  S  2301,  as  amended  by  Act  March  8,  1891,  a 
561,  S  6,  26  Stat  1098  (Comp.  St.  1916,  i  4589),  provides  that  nothing 
therein  shell  prevent  any  person  availing  himself  of  the  beneHts  of  section 
2289  (Comp.  St  1916,  S  4530)  from  paying  the  minimum  iHrice  for  tlie 
land  entered  after  .the  expiration  of  14  months,  and  obtaining  a  patent 
therefor  upon  making  proof  of  settlement  and  residence  and  cultivation 
for  such  period  of  14  months.  Held,  that  a  commuted  entry  by  one 
entering  land  under  the  act  of  1894  Is  controlled  by  6ectl(»  2301,  and 
proof  of  settlement,  residence,  and  cultivation  Cor  14  months  Is  required, 
but  the  requirements  as  to  the  character  of  residence  are  not  as  strict 
as  under  the  act  of  1894,  calling  for  actual  residence. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  {  74.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Chas.  E.  Wolverton,  Judge. 

Action  by  the  United  States  against  Williard  N.  Jones.  Judgment 
for  defendant  on  the  pleadings  ([D.  C]  232  Fed.  218),  and  the  govern- 
ment brings  error.    Reversed  and  remanded,  with  directions. 

See;  also  (D.  C.)  218  Fed.  973. 

A=»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Ind*z«* 
242  F.— 39 
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The  United  States  brought  action  against  the  defendant,  Jones,  for  dam- 
ages for  alleged  fraud  and  deosit  pCMnmitted  by  Jones  In  secarii^  the  Issuance 
of  patents  to  certain  lands  within  the  SUetz  reservation  In  Oregon.  The 
substance  of  the  complaint  Is  that  between  Aagust,  1900,  and  February,  1901, 
Jones,  Intending  to  defraud  the  United  States,  caused  certain  named  per- 
sons (honorably  discharged  soldiers  of  the  Civil  War)  to  make  fraudulent 
homestead  entries  on  land  within  the  SUetz  reservation  In  Oregon,  and 
thereafter  to  make  false  and  fraudulent  final  proofs  required  by  law.  By  an 
act  of  August  15,  1804  (28  Stat.  286-326),  provision  was  made  for  dis- 
position of  certain  lands  within  the  SUetz  reservation.  Three  years'  actual 
residence  was  required  where  the  settler  made  entry  under  and  In-  accordance 
with  the  provisions  of  the  homestead  laws  of  the  United  States.  Thereafter, 
by  on  act  of  May  17, 1900,  e.  4T9,  31  Stat  179,  Congress  rdJeyed  the  entryman 
from  having  to  pay  $1.50  per  acre  as  a  prerequisite  to  obtaining  patents,  as 
had  be&a  reqnired  by  the  act  of  August  15,  1894,  Just  heretofore  referred  to. 

It  is  alleged  that.  In  order  to  carry  out  the  fraudulent  design  to  acquire 
title  and  to  procure  the  enbrymen  to  make  false  and  fraudulent  applications, 
and  pursuant  to  an  agicseoient  enter^  Into  bet weei.  Jones  and  each  of  the 
entrymen,  Jones  gave  notice,  as  reqaired  by  law,  of  the  Intentlcm  of  the  respec- 
tive entiymen  to  make  homestead  proofs  upon  the  lands  iaTolTed,  and  there- 
after each  entryman  made  formal  proof  at  the  land  office ;  and  In  carrying  out 
the  plan  each  entryman,  with  witnesses,  fateely  swore  that  he  had  established 
residence  upon  the  land,  and  resided  thereon  vntll  the  time  of  proof,  and 
had  made  substantial  improvements  thereon,  had  only  been  temporarily  absent, 
had  cultivated  portions  of  land,  and  had  not  conveyed  any  part  thereof,  and 
had  made  no  contract  of  aiur  kind  whereby  the  title  which  he  might  acquire 
should  inure  in  whole  or  In  part  to  the  benefit  of  any  person  except  himself ; 
that  he  was  acting  In  good  faith  in  perfecting  the  entry,  when  In  truth  and 
fact  be  bad  not  lived  on  the  land  and  had  not  made  Improvements  and  had 
not  cultivated  any  part  of  It,  as  stated  in  his  proof,  and  that  if  any  portion 
was  cultivated  it  was  done  by  Jones,  and  that  any  improvements  were  made 
by  Jones  and  not  by  any  of  the  entrymen:  that  none  of  the  entrj-men  acted 
in  good  faith,  and  that  each  was  making;  the  entry  for  speculative  purposes 
and  not  for  a  home;  that  none  ever  lived  upon  the  land,  and  that  no  Improve- 
ments were  made  upon  any  of  the  lands  during  the  life  of  the  homestead 
entries;  that  Jones  paid  all  the  money  to  the  United  States  officers  for  the 
entries,  and  furnished  proof  witnesses,  paid  their  expenses,  and  that  In 
ignorance  the  officers  at  the  land  office  at  Oregon  City,  Or.,  issued  certificates 
to  each  of  the  entrymen  entitling  him  to  receive  a  patent  upon  presentation 
of  the  certificate  to  the  Oommissloner  of  the  General  I>and  Office ;  that  shortly 
thereafter  each  entryman  made  a  mortgage  to  Jones;  that  thereafter  the 
United  States  officials  in  Washington,  In  ignorance  of  the  fraudulent  char- 
acter of  the  proofs,  Issued  patents  to  the  respective  entrymen;  that  all  the 
fraudulent  representations  made  by  the  entrymen  and  their  witnesses  were 
made  with  the  knowledge  and  at  the  solicitation  of  Jones,  and  with  intent  to 
deceive  and  defraud  the  United  States  out  of  the  title  and  possession  of  the 
lands  described,  and  that  the  United  States  relied  upon  the  fraudulent  repre- 
sentations, and  was  deceived  In  the  premises,  and  unlawfully  and  wrongfully 
was  Induced  to  Issue  patents  and  part  with  the  title;  that  the  lands  were 
worth  ¥133,000,  and  that  by  reason  of  tb«  fraudulent  representations  of  Jones, 
and  relying  upon  them,  patents  were  Issued. 

The  defendant,  by  answer,  put  in  issue  the  allegations  of  the  complaint  and 
made  four  affirmative  defenses:  He  set  up  good  faith;  that  the  cause  of 
action  accrued  more  than  six  years  next  prior  to  the  filing  of  the  complaint; 
that  no  one  of  the  entrymen  In  his  final  proof  represented  or  testified  that 
he  had  resided  upon  the  land  for  a  i)eriod  of  three  years.  The  fourth  affirma- 
tive defense  avers. that  one  entr.vman  named  Wells  paid  ^240  to  the  govern- 
ment in  commutation  of  his  entry.  There  is,  too,  a  defense  to  the  effect  that 
several  tracts  described  in  the  complaint  were,  before  the  beginning  of  the 
action,  sold  to  certain  named  purchasers  for  full  value,  and  who  bought  in 
gond  faith  without  notice  of  the  alleged  frauds  or  deceits. 

The  District  Conrt  sustained  a  demurrer  to  the  defendant's  plea  of  the 
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Statute  of  Mmftatioiis,  overruled  the  demurrers  as  to  the  other  defenses,  ex- 
pressing no  opinion  upon  th«  question  of  damages  presented  by  the  fourth 
defense.  Beplicatlon  was  filed,  and  thereafter  the  District  Court  granted  de- 
fendant's motion  for  Judgment  on  the  pleadings,  and  after  judgment  was 
entered  accordingly,  the  United  States  sued  out  this  writ  of  error. 

Clarence  L.  Reames,  U.  S.  A.tty.,  and  Bamett  H.  Goldstein,  Asst. 
U.  S.  Atty.,  both  of  Portland,  Or. 

Fulton  &  Bowerman  ai,d  Schwartz  &  Saunders,  all  of  Portland,  Or., 
for  defendant  in  error. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  entries 
described  in  the  complaint  were  made  under  an  act  of  Cofigress  (28 
St.  286,  326)  and  the  amendments  thereto  (31  St.  179,  740)  re- 
quiring, among  other  things,  that  three  years'  actual  residence  on  the 
land  "shall  be  established  by  such  evidence  as  is  now  required  in  home- 
stead proofs  as  a  prerequisite  to  title  or  patent."  But  tfie  land  depart- 
ment of  the  United  States,  acting  under  what  is  now  conceded  to  have 
been  a  mistake  of  law,  permitted  eight  of  the  entrymen  to  make  proof 
of  residences  of  from  one  to  one  and  one-half  years,  respectively,  and 
to  deduct  times  of  their  respective  military  services  from  the  required 
three-year  period  of  residence.  This  error  arose  by  applying  to  the 
entries  upon  lands  within  the  Siletz  reservation  the  provisions  of  sec- 
tions 2304  and  2305.  Revised  Statutes  (Comp.  St.  1916,  ^§  4592,  4593), 
and  the  act  of  January  26,  1901,  c.  180  (31  St.  740),  which  relate  to 
commutation  of  homestead  entries  made  by  honorably  discharged  Un- 
ion soldiers. 

Inasmuch,  then,  as  the  requirements  of  the  statute  under  which 
the  proofs  were  taken  and  the  patents  issued  could  only  have  been 
properly  met  by  proof  of  three  years'  actual  residence  on  the  land, 
the  question  arises :  Is  the  United  States  precluded  in  this  action  from 
recovering  damages  although  the  entrymen  in  their  final  proofs  did 
not  say  that  they  had  actually  resided  on  their  lands  for  the  required 
period  of  three  years,  yet  did  falsely  swear  that  they  had  actually 
resided  on  the  lands  for  certain  times,  though  for  less  than  the  three 
years  required ;  that  they  were  making  the  entries  for  tliemselves  when 
in  fact  they  were  making  them  for  the  benefit  of  the  defendant,  Jones ; 
that  they  had  made  certain  improvements  which  in  fact  they  had  not 
made ;  and  that  they  had  Tnade'  their  entries  for  the  purpose  of  actual 
settlement  and  cultivation,  when  in  fact  they  had  not  made  them  for 
those  purposes. 

By  section  2290,  Revised  Statutes  of  the  United  States  (Comp.  St. 
1916,  §  4531),  a  person  applying  for  an  entry  of  a  homestead  shall 
make  affidavit  that  his  application  is  made  for  his  exclusive  use  and 
benefit,  and  that  his  entry  is  made  for  the  purpose  of  actual  settlement 
and  cultivation,  and  not,  either  directly  or  indirectly,  for  the  use  or 
benefit  of  any  other  person. 

In  Andersoh  v.  Carkins,  135  U.  S.  483,  10  Sup.  Ct.  905,  34  L.  Ed. 
272,  the  Supreme  Court  said: 
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"Tbe  theory  of  the  hoeiestead  law  1b  that  the  homestead  shall  be  for  the 
exduslve  benefit  of  the  homesteader.  Section  2290  of  the  Bevlsed  Statutes 
provides  that  a  person  applying  for  tbe  entry  of  a  hoioeetead  claim  shall 
make  affidavit  that,  among  other  things,  'such  application  is  made  for  his  ex- 
clusive use  and  benefit,  and  that  hU  entry  is  made  for  the  purpose  of  actual 
settlement  and  cultivation,  and  not,  either  directly  or  indirectly,  for  the  use 
or  benefit  of  any  other  person.'  And  section  2291,  which  prescribes  the  time 
and  manner  of  final  proof,  requires  that  the  applicant  make  'affidavit  that  no 
part  of  such  land  has  been  alienated,  except  as  provided  in  section  tWMity-two 
hundred  and  eighty-eight,'  whldi  section  provides  tot  alienation  for  *<dmrcfa. 
cemetery,  or  school  purposes,  or  for  the  right  of  way  of  railroads.'  The  law 
contemplates  five  years'  continuous  occupation  by  the  homesteader,  with  no 
alienation  except  for  the  naided  poipoaee.  It  la  true  that  the  sections  con- 
tain no  express  prohlbltimi  of  alienation,  and  no  forfeiture  in  case  of  aliena- 
tion; yet  under  them  the  hcnnestead  right  cannot  be  perfected.  In  case  of 
alienation,  •  •  •  without  perjury  by  the  homesteader.  Section  2S04  makes 
provisions  for  homeeteading  by  soldiers  and  officers  who  served  in  the  army 
of  the  United  States  during  the  recent  war;  but  that  section  makes  no  sub- 
stantlel  diange,  except  in  respect  to  the  time  of  occupation.  Under  this  sec- 
tion Anderson  peifected  his  tuunestead  right;  but  the  question  of  the  length 
of  occupation  required  to  perfect  such  right  in  no  rdaiui^  affects  the  con- 
troversy. Tbe  same  affidavits  in  re^)ect  to  alienation  are  required  from 
federal  soldiers  as  in  other  cases  of  homesteads." 

In  Adams  v.  Church,  193  U.  S.  510,  24  Sup.  Ct.  512, 48  L.  Ed.  769, 
the  Supreme  Court,  referring  to  the  oath  required,  from  the  «ntryman 
that  he  has  not  aHenated  anv  interest  in  the  land,  except  as  provided 
in  secti(m  2288,  R.  S.  2291  (Comp.  St.  1916,  §§  4535,  4532),  said  that 
the  policy  of  the  governaient  in  requiring  such  affidavit  imder  the  home- 
stead law  was  to  make  it  a  conditioii  precedent  to  granting  a  title. 

In  McCaskill  Co.  v.  United  States,  216  U.  S.  504,  30  Sup.  Ct  386, 
54  L.  Ed.  590,  the  United  States  brought  suit  to  cancel  a  patent  to  one 
Ward  and  a  deed  made  by  Ward  and  wife  to  McCaskill  &  Co.  upon 
the  ground  that  the  proofs  of  settlement,  cultivation,  and  improvement 
made  by  Ward  were  false,  fraudulent,  and  untrue.  The  court,  among 
other  things,  said : 

"It  may  be  well  here  to  consider  what  the  law  requires.  It  gives  the 
right  of  entry  of  160  acres  of  land  a^  a  homestead,  upon  the  condition,  how- 
ever, which  must  be  established  by  affidavit,  that  the  'application  Is  honestly 
and  In  good  faith  made  for  the  purpose  of  actual  settlement  and  cultivation 
and  not  for  the  benefit  of  any  other  person' ;  that  applicant  will  hcmestly  en- 
deavor to  comply  with  the  requirements  of  settlement  and  cultivation,  and 
does  not  apply  to  enter  the  same  for  the  purpose  of  speculation.  The  purpose 
of  the  law,  therefore.  Is  to  give  a  home,  and  to  secure  the  gift  the  applicant 
must  show  that  he  has  made  the  land  a  home.  Five  yecms  of  residence  and 
cultivation  for  the  term  of  five  years  he  must  show  by  two  credltde  witnesses. 
Residence  and  eultivatloa  of  the  land  are  the  price  that  is  exacted  for  its 
payment" 

United  States  v.  Minor,  114  U.  S.  233,  5  Sup.  Ct.  836,  29  L.  Ed. 
110,  held  that  in  every  instance  the  settlement  or  residence  for  a  given 
time  upon  the  l^d,  tlie  actual  cultivation  of  a  part  of  it,  and  building 
a  house  on  it,  were  required  of  the  claimant,  who  must  have  intended 
to  acquire  real  ownership  for  himself  and  not  for  another,  nor  for 
a  purpose  to  sell  to  another.  It  is  true  that  in  that  case  all  of  the  re- 
quirements of  the  law  were  set  at  naught,  but  the  court  said  "that 
the  one  stupendous  falsehood"  included  all  the  requirements  on  whicli 
the  right  to  secure  the  land  rested;   that  fraud  and  the  misleading 
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effects  on  the  officers  of  the  government  were  shown,  and  dial  equity 
would  give  relief.  The  reasons  given  for  the  view  expressed  were  that 
with  the  enornious  domain  of  public  land  opened  to  homestead,  pre- 
emption, and  public  and  private  sale,  the  government  must  rely  upon 
officials  who  could  not  always  visit  the  lands,  and  who  are  obliged  to 
accept  statements  of  parties  asserting  claims  together  with  such  ex 
parte  affidavits  as  might  be  produced.  Justice  Miller  used  this  lan- 
guage; 

"Th6  United  States  Is  passive.  It  opposes  no  resistance  to  the  establtsb- 
'  ntent  vt  tbe  dalm,  and  makes  no  Issue  on  the  statement  of  the  claimant. 
TVlken,  therefore,  he  sacceeds  by  misrepresentation,  by  fraudulent  practices, 
aided  by  perjury,  there  would  seem  to  be  more  reason  why  the  United  States, 
as  the  owner  of  land  of  which  It  has  been  defrauded  by  these  means,  shoitld 
have  remedy  against  that  fraud — all  the  remedy  whlcb  the  courts  can  give — 
than  In  the  case  of  a  prtvate  owner  ot  a  few  acres  of  land  on  whom  a  Ute 
fraud  has  been  practtoed." 

The  court  adverted  to  its  steady  holding  that  diough,  in  the  absence 
of  fraud,  the  facts  were  concluded  by  the  action  of  the  land  depart- 
ment, yet  a  misconstruction  of  the  law,  by  which  alone  the  successful 
party  obtained  a  patent,  might  be  corrected  in  equity  much  more  when 
there  was  fraud  or  imposition. 

In  Wrjglrt-Blodgett  Co.  v.  United  States,  236  U.  S.  397,  35  Sup.  Ct. 
339,  59  L.  Ed.  637,  the  court  restated  the  general  rule  that: 

"Where  a  patent  is  obtained  by  false  and  fraudulent  proofs  submitted  for 
the  purpose  of  deceiving  the  oflficeiB  of  the  goveniment,  and  of  thus  obtaining 
pahllC  lands  without  oompllafice  with  the  rcQulrements  of  the  law,  >Yhile  the 
patent  Is  not  Told  or  subject  to  collateral  attack.  It  may  be  directly  assailed 
in  a  8ult  l^  the  government  against  the  parties  claiming  imder  it." 

In  United  States  v.  Morehead,  243  U.  S.  607,  37  Sup.  Ct.  458,.  61 
L.  Ed.  926,  the  court  dted  sections  R.  S.  2304,  2290,  and  the  require- 
ments thereof,  that  the  applicant  for  a  homestead  must  make  actual 
entry,  settlement,  and  improvement,  and  must  make  and  file  the  affi- 
davit, as  provided  in  R.  S.  §  2290,  that  such  application  is  honestly 
and  in  good  faith  made  for  the  purpose  of  actual  settlement  and  culti- 
vation, and  not  for  the  benefit  of  any  other  person,  and  said  that  in 
addition  to  this  requirement,  "in  order  to  obtain  a  certificate  or  patent, 
he  must,  under  R.  S.  2291,  make  proof  of  his  residence  for  the  full 
period,  and  an  affidavit  'that  no  part  of  such  land  has  been  alien- 
ated.' " 

.  [1]  We  might  cite  many  other  cases,  but  those  referred  to  clearly 
state  the  principle  which  contrds  in  construing  the  homestead  law; 
that  the  entryman  must  in  good  faith  claim  the  land  for  his  own  benefit, 
and  can  make  no  agreement  for  alienation,  and  must  reside  upon  the 
land  continuously  for  the  time  that  the  law  requires  residence  there- 
on, and  must  mc^e  it  his  home. 

[2]  Now  the  complaint  herein  alleges  fraud  and  deceit  by  defend- 
ant in  that  he  procured  the  entrymen  named  to  make  false  and  fraud- 
ulent representations  in  their  applications  and  final  proofs  respecting 
alienation,  residence,  cultivation,  and  improvements;  that  these  rep- 
resentations were  relied  upon  by  the  United  States,  and  that  in  reliance 
upcMi  them  patents  were  issued.    Plainly,  if  the  entrymen  did  make  false 
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and  f  laudulent  representations  and  affidavits  ■mtii  respect  to  these  mat- 
ters or  any  of  them,  and  if  the  authorities  relied  upon  the  proofs  with 
respect  to  them,  they  deceived  the  United  States,  and  through  their  de- 
ception procured  patents.  It  is  said,  however,  that  inasmuch  as  fhe 
representations  as  to  residence  did  not  bring  the  entr3rmen  within  the 
statute,  no  grotmd  was  furnished  upon  which  deceit  could  be  predicated, 
because,  if  the  alleged  representations  had  been  true,  the  entrymen  did 
not  make  the  showii^  necessary  to  the  issuance  of  patents.  This  con- 
tention would  eliminate  intentional  misrejvesentation  and  falsehood  as 
to  agreements  of  alienation  and  as  to  continuous  residence  for  the  time 
sworn  to  in  the  final  proof  and  as  to  cultivation  of  the  lands  embraced 
within  the  entries  and  occupancy  thereof  for  home  purposes.  But 
these  several  requirements  cannot  be  looked  uptm  as  immaterial  and 
irrelevant,  because  they  are  of  the  essence  of  tfye  homestead  law. 

And  if  there  was  perjury  committed  by  the  entrjrmen  in  respect  to 
them,  and  if  the  United  States  relied  upon  the  statements  made  con- 
cerning them  in  final  proof,  and  was  deceived,  and  issued  patents  tor 
the  lands,  the  government  is  not  estopped  from  asserting  that  it  was 
defrauded.  Furthermore,  even  though  the  period  of  residence  falsely 
sworn  to  was  less  than  that  demanded  by  the  law,  if  defendant  know- 
ingly and  corruptly  entered  into  a  collusive  arrangement  with  the  en- 
trymen for  the  purpose  of  aiding  in  such  misrepresentation  and  deceit, 
with  intent  to  acquire  title  and  possession  of  the  lands  for  himself,  and 
did  directly  aid  in  inducing  the  United  States  to  part  with  title  to 
lands  with  the  purpose  of  acquiring  them  for  himself,  we  belieVe  he 
is  liable  in  this  action  for  the  value  of  the  land. 

In  Gilson  v.  United  States,  185  Fed.  484,  107  C.  C.  A.  584,  in  a  suit 
to  cancel  patent  on  the  ground  that  the  entryman  had  not  entered  the 
land  under  the  homestead  law  in  good  faith,  in  that  he  had  not  made 
the  entry  for  himself,  but  had  acted  as  an  instrument  of  one  Gilson, 
to  acquire  title  for  Gilson's  benefit,  this  comt  affirmed  a  decree  can- 
celing the  patent  upon  the  ground  that  the  evidence  showed  that  Gil- 
son had  induced  one  Landis  to  make  the  entry  for  him,  had  paid  the 
money  for  commutation,  had  taken  a  mortgage  therefor,  and  had  re- 
ceived a  deed  as  soon  as  patent  was  issued,  and  that  the  defendant 
had  known  that  the  proof  of  improvement  and  cultivation  was  false. 
On  appeal  the  Supreme  Court  affirmed  these  views.  Gilson  v.  United 
States,  234  U.  S.  380,  34  Sup.  Ct.  778,  58  L.  Ed.  1361.  In  affirmii^ 
United  States  v.  Southern  Pacific  R.  Co.  (C.  C.)  117  Fed.  545,  tiiis 
court  said  in  Southern  Pacific  R.  Co.  v.  United  States,  133  Fed.  651,  66 
C.  C.  A.  581 : 

"The  railroad  company  bad  reoetved  patents  for  lands  ander  an  erroneous 
Interpretation  of  tbe  law.  It  wns  a  clear  nilatake,  and  conv^ed  no  rights  or 
title  -whatever  to  the  railroad  company  to  any  of  the  lands  in  qu^Jon.  The 
company  sold  a  portion  of  tbe  lands  to  bona  fide  purchasers,  in  many  cases 
receiving  more  than  the  govermnfent  price  therefor.  Not  huvlng  any  title  to 
the  lands,  and  having  received  the  money  for  the  lands  It  sold  to  bona  flde  pur- 
chasers, it  must  be  held  responsible  to  pay  the  amount  specified  in  the  act 
therefor." 

To  like  effect  is  United  States  v.  Oregon  &  C.  R.  Co.  (C.  C.)  133 
Fed.  954,  where  Judge  Bellinger  in  the  District  Court  for  Qregon  held 
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that  ihe  United  States  could  maintain  action  to  cancel  intents  for  lands 
where  the  patents  were  erroneously  issued  under  a  railroad  grant, 
and  could  recover  from  the  grantee  the  price  paid  for  the  lands  so  pat- 
ented which  were  sold  to  bona  fide  purchasers.  This  ruling  was  af- 
firmed in  Oregon  &  C.  R.  Co.  v.  United  States,  144  Fed.  832,  75  C. 
C.  A.  486.  In  Williams  v.  United  States,  138  U.  S.  514,  11  Sup.  Ct. 
457,  34  L.  Ed.  1026,  the  Supreme  Court  considered  a  bill  where  the 
aHegations  set  out  fraud  and  wrong,  and  showed  inadvertence  and 
mistake  in  the  certification  to  the  state  of  Nevada  with  respect  to  the 
title  to  certain  lands.  It  was  held  that  inadvertence  and  mistake  are, 
equally  with  fraud  and  wrong,  grounds  for  judicial  interference  to  di- 
vest a  title  acquired  thereby,  me  court  saying  that  this  was  equally 
true  in  transactions  between  individuals  as  in  those  between  the  gov-' 
ernment  and  its  patentee.    Justice  Brewer,  for  the  court,  sai^ : 

"Ti  tixrough  Inadvertenoe  and  mistake,  a  wrong  descriptfon  la  placed  la  a 
deed  by  an  Individual,  and  property  hot  Intended  to  be  conveyed  Is  eonveyfld, 
can  tbete  be  any  doubt  of  tbft  jurisdiction  of  a  court  of  equity  to  interfere  and 
restore  to  the  party  the  title  \vhl(;h  he  never  Intended  to  convey?  So  of  any 
other  Inadvertence  and  mistake,  vital  In  Its  nature,  by  which  a  title  Is  con- 
veyed when  It  ought  not  to^have  been  conveyed.  The  facts  and  proceedings 
attending  this  transfer  :o£  title  are  AiUy  disclosed  In  the  blUv  They  point  to 
fraud  and  wrong,  and  equally  to  Inadvertence  and  mistake;  and.  If  the  latter 
be  shown,  the  bill  is  snsthlnable,  although  the  former  charge  against  the  de- 
fendant may  not  have  been  fully  established." 

In  Soythem  Pacific  Railroad  Co.  v.  United  States,  200  U.  S.  341, 
26  Siip.  Ct.  296,  50  L.  Ed.  507,  the  court  affirming  this  court  in  South- 
em  Pacific  R.  Co.  V.  United  States,  supra,  held  that  where  a  tract  of 
land  has  been  conveyed  by  mistake,  and  the  vendee  prior  to  the  discov- 
ery of  a  mistake  conveys  to  a  bona  fide  purchaser,  the  original  owner 
is  not  limited  to  a  suit  to  cancel  the  conveyances  and  re-establish  his 
own  title,  but  may  elect  to  confirm  the  title  of  the  innocent  purchaser, 
and  recover  of  his  own  vendee  the  value  of  the  land  up  to. at  least  the 
sum  received  by  him. 

From  these  authorities  the  rule  is  not  to  be  doubted  that  equity  will 
afford  relief  by  sustaining  bills  charging  mistake  on  the  part  of  the 
land  officials  of  the  United  States  in  issuing  patents,  and  fraud  on  the 
part  of  the  entrymen  of  public  lands  to  whom  patents  have  been  is- 
sued under  circumstances  such  as  are  alleged  in  the  present  case.  We 
fail  to  perceive  why  the  government  may  not  elect  to  ratify  the  patents 
and  to  sue  at  law  for  the  value  of  the  lands.  Safford  v.  Grout,  120 
Mass.  20;  12  R.  C.  L.  p.  297;  Bigelow  on  Fraud,  vol.  1,  p.  544; 
United  States  v.  Pitan  (D.  C.)  224  Fed.  604;  United  States  v.  Koleno, 
226  Fed.  180,  141  C.  C.  A.  178;  Bistline  v.  United  States,  229  Fed. 
546,  144  C.  C.  A.  6. 

Our  conclusion  is  therefore  that  whether  the  alleged  fraud  and  deceit 
and  misrepresentation  was  practiced,  and  whether  they  were  the  in- 
ducing causes  for  the  issuance  of  the  patent,  and  whether  the  United 
States  relied  upon  the  representation  and  was  deceived,  and  whether 
defendant  intentionally  did  the  wrongs  charged  against  hini,  involved 
issues  of  fact  to  be  decided  upon  a  consideration  of  the  evidence  as 
weir  as  the  law. 
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[3]  It  is  contended  by  the  defendant  that  under  section  8  of  the 
act  of  March  3,  1891,  c.  561,  the  action  is  barred.  That  section  reads 
as  follows: 

**That  suits  by  the  United  States  to  vacate  and  annal  any  patent  heretofore 
Issued  shall  only  be  brought  witbin  five  yeais  tioat  the  possaga  of  this  act, 
and  suits  to  vacate  and  amral  patents  hereafter  iasodd  Shall  only  be  broo^t 
within  six  years  after  the  date  of  the  Issuance  of  such  patents." 

The  patents  involved  in  this  action  were  issued  in  1902,  but  the 
action  was  not  instituted  until  1912.  It  is  said  tfiat  because  there  is 
no  contention  that  the  government  failed  to  discover  the  alleged  fraud 
within  six  years  next  preceding  die  commencement  of  die  action,  the 
right  to  institute  a  suit  to  avoid  or  annul  the  patents  is  barred,  and 
the  government  is  without  remedy  in  any  form  of  action  for  the  al- 
leged fraud.  We  agree  with  the  District  Court  in  holding  that  the 
government  is  not  bound  by  any  statute  of  limitations  unless  Congress 
has  clearly  manifested  its  intention  that  it  shall  be  so  bound,  and  that 
the  government  may  sue  to  recover  the  value  of  land  procured  from 
it  through  mistake  or  through  fraud,  waiving  any  right  of  action  it 
may  have  had  for  annulment  of  the  patent.  United  States  v.  Chandler 
Dunbar  Co.,  209  U.  S.  447,  28  Sup.  Ct.  579,  52  U  Ed.  881 ;  State  of 
Ix)uisiana  v.  Garfield,  211  U.  S.  70,  29  Sup.  Ct.  31,  53  L.  Ed.  92 ;  Unit- 
ed States  V.  Pitan  (D.  C.)  224  Fed.  604;  Bistline  v.  U.  S.,  229  Fed. 
546,  144  C.  C.  A.  6;  United  States  v.  Koleno,  226  Fed.  180,  141  C. 
C.  A.  178. 

[4]  In  addition  to  the  entries  made  by  the  entrymen  particidarly  in- 
cluded in  what  has  been  said,  the  record  shows  an  entry  made  by  one 
Wells.  Wells  made  application  October  1,  1900,  and  commuted  May 
20,  1902,  by  a  payment  of  the  original  price  of  $1.50  per  acre  (Act  of 
January  26,  1901).  Under  the  provisions  of  section  2301,  R.  S.  U.  S., 
as  amended  act  of  March  3,  1891,  Wells  was  entitled  to  commute  his 
entry  upon  making  proof  of  "settlement  and  of  residence  and  cultiva- 
tion" for  a  period  of  14  months.  It  is  to  be  noted  that  the  statute  did 
not  use  the  word  "actual"  residence.  But  the  act  of  August  15,  1894, 
did  require  "actual"  residence,  and,  inasmuch  as  the  proofs  submit- 
ted by  Wells  concerning  his  residence  showed  actual  presence  upon  the 
land  for  not  more  than  10  weeks,  the  contention  is  made  that,  as  a 
matter  of  law,  the  patent  should  not  have  been  issued  to  Wells,  and 
that  the  government  had  no  right  to  rely  upon  the  representations  as 
to  residence,  and  therefore  that  no  action  for  fraud  and  deceit  can  be 
maintained  with  respect  to  the  entry.  Section  2301,  as  amended  March 
3,  1891,  reads  as  follows: 

"Sec.  2301.  Nothing  In  this  chapter  shall  be  bo  construed  as  to  prevent  any 
person  who  shall  hereafter  avail  himself  of  the  benefits  of  section  twenty-two 
hundred  and  eighty-nine  from  paying  the  minimum  price  for  the  quantity  of 
land  so  entered  at  any  time  after  the  expiration  of  fourteen  calendar  months 
from  the  date  of  audi  entry,  and  obtaining  a  patent  therefor,  upon  making 
proof  of  settlenrent  and  of  residence  and  cultivation  for  such  period  of  four- 
teen months." 

We  think  that  a  commuted  entry  such  as  Welle  made  is  brought 
within  the  purview  of  this  section,  and  is  not  controlled  by  the  act  of 
1894,  heretofore  referred  to  (28  St.  286-326).    Therefore  proof  of 
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settlement  and  residence  and  cultivation  for  the  period  of  14  months 
was  required;  although,  as  applied  to  the  Wells  entry,  the  require- 
ments as  to  the  character  of  residence  are  not  as  strict  as  those  which 
should  govern  the  cases  heretofore  considered,  where  the  statute  called 
for  actual  residence.  Nevertheless  there  was  an  issue  as  to  whether 
or  not  Wells  was  a  bona  fide  entryman,  and  whether  he  made  the  land 
his  home  to  the  exclusion  of  any  other  home,  and  whether  the  govern- 
ment reKed  upon  his  representations  in  respect  to  these  matters  and  in 
reliance  upon  them  issued  patent,  and  whether  or  not  the  defendant 
aided  Wells  in  making  the  alleged  false  statements  charged  to  have 
been  made  by  him  in  his  proofs,  all  as  alleged  in  the  cooiplaint 

The  District  Court  having  expressed  no  opinion  upon  what  should 
be  the  standard  of  value  which  may  be  recovered  by  the  government 
in  the  event  of  any  recovery,  we  express  no  opinion  upon  the  point. 

The  judgment  is  reversed  and  the  cause  remanded,  with,  direction 
to  overrule  the  motion  for  judgment  on  the  pleadings. 


MEMPHIS  BV.  BY.  CO.  v.  ILLINOIS  OmUI.  B.  OO. 

(Clrcnlt  Court  of  Appeals,  Sixth  Circuit    May  18,  191T.) 

No.  2789. 

1.  Stbect  Bailboads  «s>8S — CoixisiON  Between  Cabs  ob  Tbainb — ^Bail- 

BOAD  Crossinos. 

Wliere,  from  the  first  operation  of  the  trains  of  a  steam  railroad  across 
the  tracks  of  a  street  car  company,  such  trains  had  the  right  of  way,  and 
had  been  accustomed  to  proceed  without  stopping  or  slackening  their 
speed,  while  It  had  been  the  uniform  custom  for  the  street  cars  to  come 
to  a  full  stop,  and  for  the  cosdifctor  to  go  forward  tx>  ascertain  whether 
a  train  was  approac^ilng,  and  then  signal  the  motorman,  and  the  street 
car  company  had  Instructed  Its  conductors  to  pursue  this  course.  It  was 
the  duty  of  a  conductor,  before  signaling  the  motorman,  to  go  upon  the 
track  and  look  for  trains,  and  It  was  also  his  duty  to  see  an  approaching 
train,  unless  It  was  so  obscured  by  smoke  and  dust  that  he  could  not  see 
It,  In  which  eyettt  It  was  his  duty  to  delay  slgnallag  the  motorman  for  a 
reasonable  length  of  time  to  allow  the  smoke  and  dust  to  clear  away. 

[Ed.  Note.— For  other  cases, 'see  Street  Ballroads,  Cent.  Dig.  f|  188, 
189.] 

2.  Tbiai.  $=s295(7) — OoKSiBUOTioN  OF  Chabqb  as  Whole — Contbibutobt  Nbo- 

UGJSNCE. 

In  an  action  by  a  steam  railroad  against  a  street  car  company  for' dam- 
ages In  a  collision,  an  Instruction  that.  If  there  was  no  smoke  or  dust  to 
obscure  the  street  car  conductor's  vision,  he  was  chargeable  with  seeing 
what  was  to  have  been  seen  in  the  exercise  of  reasonable  care,  and  that 
if  a  train  was  approaching,  and  he  signaled  the  street  car  to  come  for- 
ward, and  the  collision  occurred,  defendant  was  negligent,  and  liable  to 
plaintiff,  was  not  erroneous,  as  permitting  a  finding  for  plaintlfl!,  with- 
out consideration  of  plaintiff's  claimed  acts  of  contributory  negligence, 
where  the  court  further  charged  that,  even  if  defendant  committed  an 
act  which  proximately  caused  the  collision,  there  could  be  no  recovery.  If 
plaintiff  was  also  guilty  of  negligence  proximately  contributing  thereto, 
that  if  plaintiff  was  guilty  of  negligence  in  the  operation  of  its  train,  no 
matter  how  slight,  that  contributed  to  the  accident,  there  could  be  no 
recovery,  although  defendant's  employes  were  negligent,  and  ttmt  it  was' 

4=3Por  oUier  casm  see  same  topic  ft  KBY-NtJMBBR  In  all  Ker-Nombered  Dlgoat*  A  IiiOaxe* 
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plaintiff's  duty  In  the  exercise  of  reasonable  care  to  ring  the  hell  or  blow 
the  whistle,  keep  an  outlook  on  the  engine  for  obstructions  on  the 
track,  and,  it  an  obstruction  appenred,  to  apply  the  brakes  and  do  all 
that  could  be  done  to  stop  the  train,  ariA  to  do  such  other  things  to 
avoid  the  collision  as  a  reasonably  prudent  person  would  have  done 
under  like  conditions  and  circumstances,  since  the  charge  Is  not  to  be 
considered  with  reference  to  Isolated  portions,  but  as  an  entirety. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  8  709.] 

3.  Stbeet  Bailboads  ««>96(U)— Coixisiohs  Bkfwbkn  Gabs  ob  Traixs— Goh- 

TRIBUTOBT    NECILIGENCK. 

Where,  from  the  first  operation  of  the  trains  of  a  steam  railroad  across 
street  car  tracks.  It  had  the  right  of  way,  and  had  been  aecnstomed  to 
proceed  without  stopping  or  slackening  the  speed  of  Its  trains,  while  It 
had  been  the  custom  for  the  street  cars  to  eome  to  a  stopv  and  for  the 
conductor  to  go  forward  and  look  for  trains,  tb«  street  railroad,  by  con- 
senting that  the  railroad  trains  might  operate  over  the  crossings  without 
reducing  their  speed,  thereby  impllodly  agreed  that  such  operation  should 
'  be  attended  with  no  danger  to  itself,  and,  in  an  action  by  the  steam  rail- 
road for  damages  sustained  in  a  oollislon,  could  not  rely  on  the  rate  9t 
speed  of  the  railway  train  as  contributory  negligence. 

4.  Tbial  $=»250 — iNSTBTJCTioNS — AppLicABrLrTT  TO  Cask. 

Where  instructions  were  inapplicable  to  the  situation  disclosed  by  tlie 
record,  error  might  not  b«  predicated  on  their  refusal. 
[Ed.  Note.— For.  other  cases,  see  Trial.  Cent  Dig.  (t  684-686.] 

6.  Appbai.    and    Ebbob    «=»978(3) — Revibw — Discbbtior — Dbniai.   or   Mew 
'niiAi. 

•  If  a  plain  prejudicial  error  is  committed  In  the  denial  of  a  new  trial 
on  account  of  a  Juror's  disquallflcatlon,  such  error  may  be  considered  on 
appeal,  notwithstanding  the  established  rule  that  the  granting  or  refusal 
of  a  new  trial  rests  in  the  sound  discretion  of  the  trial  court  and  cannot 
be  reviewed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  3886.1 

6.  New  Tbial  e=>5ft— DisquaMfication  of  JtJBOBs — Pbbjtjmoe. 

In  an  action  by  a  railway  company,  the  jurors  on  their  examination 
were  asked  collectively  whether  they  were  directly  or  indirectly  interest- 
ed with  plaintiff,  or  had  any  contracts  with  it  that  would  cause  them  to 
Incline  favorably  toward  It,  and  all  remained  silent  indicating  that  they 
answered  in  ttie  negative.  One  juror  In  fact  owned  one  share  of  stock  in 
the  railway  company,  but  sudi  ownership  had  passed  f rmn  his  mind.  He 
was  the  foreman  of  the  jury  and  the  last  to  vote,  and  made  no  attempt  to 
Influence  bis  fellow  jurors,  and  dlA  not  make  his  views  known  before 
voting.  At  the  same  term  he  had  sat  in  several  cases  against  the  railway 
company,  and  had  voted  for  verdicts  against  it  If  the  verdict  had  beet; 
apportioned  among  the  stockholders,  his  share  would  have  been  slightly 
more  than  one-third  of  a  cent  Beld,  that  prejudice  was  not  shown,  and 
his  ownership  of  stock  was  not  cause  for  granting  a  new  trial,  especially 
as  a  juror  whose  examination  is  so  conducted  as  to  not  bring  bis  atten- 
tion to  a  disqualifying  circumstance,  or  cause  him  to  refresh  his  memory 
touching  it,  is  not  required  to  know  or  surmise  that  something  more  is 
intended  than  is  clearly  expressed  by  the  questions  asked  him. 

[Ed.  Note.— For  other  cases,  see  New  Trial.  Cent.  Dig.  {$  116-119.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee ;  John  E.  McCall,  Judge. 

Action  by  the  Illinois  Central  Railroad  Company  against  the  Mem- 
phis Street  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
•  ant  brings  error.    Affirmed. 

«c;»For  othar  ««a«i  n»  mw  tople-*  KBT-NUMBBE  In  aU  Ke7-Numbar«d  DlsesU  A  Iad*x«s 
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Roane  Waring,  of  Memphis,  Tenn.,  for  plaintiff  in  error. 
Charles  N.  Burch,  of  Memphis,  Tenn.-,  for  defendant  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER. 
District  Judge. 

SATER,  District  Tudge.  The  Illinois  Central  Railroad  Company 
as  plaintiff,  recovered  a  judgment  against  the  Memphis  Street  Railway 
Company  as  defendant,  for  damages  sustained  by  its  engine,  tender, 
trades,  roadbed,  cars,  and  freight  contained  in  its  cars,  in  a  collision 
which  occurred  between  its  train  and  the  defendant's  car  at  Bingham- 
ton,  Tenn.,  about  dusk,  September  17,  1914.  The  cases  of  the  pas- 
sengers, Bobo,  Moore,  and  McCoy,  against  the  defendant,  decided  by 
this  court  and  reported  in  232  Fed.  708,  146  C.  C.  A.  634,. arose  out  of 
that  mishap.  The  jury  found  that  the  damages  of  which  complaint 
was  made  were  caused  by  the  defendant's  sole  negligence. 

It  is  claimed  by  the  defendant  that  the  trial  court  erroneously  told 
the  jury  as  a  matter  of  law  (1)  that  it  was  the  duty  of  its  conductor, 
before  signaling  the  motorman  to  cross  the  railroad  tracks,  to  wait  un- 
til the  smoke  or  dust  caused  by  the  south-bound  train,  which  had  just 
passed,  had  cleared  away,  for  the  reason  that  his  attitude  toward  the 
plsiintiff  is  the  same  as  if  he  was  the  injured  party  against  whom  the 
defense  of  contributory  negligence  was  interposed  on  account  of  his 
conduct;  and  (2)  that,  if  the  conductor  directed  the  motorman  to 
proceed  after  the  south-bound  train  had  cleared  the  crossing,  without 
waiting  for  the  dust  and  smoke  to  rise,  settle,  or  float  sway,  he  was 
guilty  of  negligence  and  the  defendant  liable,  the  effect  of  which  it  is 
alleged  was  to  pretermit  entirely  the  questions  of  contributory  neg- 
ligence and  proximate  cause.  These  criticisms  necessitate  a  considera- 
tion of  the  state  of  the  evidence  touching  the  situation  of  the  conduc- 
tor, the  condition  of  the  atmosphere  produced  by  the  south-bound  train, 
and  the  language  employed  by  the  court  in  charging  the  jury  concern- 
ing such  matters. 

It  is  shown  by  the  proofs,  and  finally  by  the  defendant's  admission 
of  record,  that  from  the  first  operation  of  plaintiff's  trains  in  the  spring 
or  summer  of  1908  across  the  defendant's  tracks,  the  plaintiff's  trains ' 
had  the  right  of  way  and  had  been  accustomed  to  proceed  without  stop- 
ping or  slackening  their  speed,  and  that  the  uniform  custom  had  been 
that  the  defendant's  cars  came  to  a  full  stop  before  entering  upon  the 
railroad  tracks,  at  which  time  the  conductor  went  forward  upon  the 
tracks  to  ascertain  whether  a  train  was  approaching  and  then  signaled 
the  motorman  forward,  providing  there  was  no  oncoming  train.  Aside, 
however,  from  the  existence  of  such  uniform  practice,  the  defend- 
ant's instructions  to  the  conductor  were  that,  when  his  car  reached  the 
crossing,  he  should  pursue  a  course  in  precise  accord  with  such  cus- 
tom. 'The  conductor  had  been  operating  over  the  defendant's  track  at 
the  point  of  collision,  was  making  one  of  his  regular  trips,  and  was 
familiar  with  the  established  custom  and  defendant's  instructions.  If 
the  jury  found,  notwithstanding  some  division  in  the  evidence,  that  the 
south-bound  train  left  behind  a  trail  of  smoke  and  dust,  its  conclusion 
was  supported  by  a  clear  preponderance  of  the  evidence  upon  that 
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subject;  nor  can  complaint  be  justly  made,  if  it  further  found  that 
the  smoke  and  dust  were  not  so  dense  as  seriously  to  obscure  the  view 
of  the  approaching  north-bound  train,  for  the  reason  that  there  is  dis- 
interested evidence  coming  from  passengers  on  the  motor  car  that,  be- 
fore the  approaching  locomotive  cleared  the  south-bound  train,  they 
saw  its  smokestack,  the  smoke  issuing  from  it,  a  flashing  light  such 
as  occurs  when  a  fireman  is  firing  his  engine,  and  a  light  cast  for- 
ward by  the  headlight  before  the  headlight  itself  could  1»  seen.  The 
headlight,  consisting  of  an  oil  lamp  within  a  reflector,  was  burning. 
The  lamp  either  exploded  or  was  brdcen  in  the  collision,  and  the  fire 
caused  thereby  was  extinguished  by  the  trainmen.  The  only  dif- 
ference between  the  parties  r^ardiag  the  headlight  is  that  the  defend- 
ant says  it  was  dim  and  the  plaintiff  claims  it  was  bright.  There  is 
evidence  from  the  defendant's  employes  that  the  conductor,  before  sig- 
naling the  motorman  forward,  looked  southward  along  the  plaintifFs 
tracks  (which  were  straight),  but  two  of  the  passengers  on  his  car  say 
he  did 'not  look  in  that  direction  at  all.  The  vision  of  the  engineer, 
who  was  seated  on  the  right-hand  side  of  his  engine,  was  so  obscured 
by  the  boiler  as  to  prevent  his  seeing  objects  on  the  track  unless  they 
were  distant  about  300  feet  or  more.  The  fireman,  who  was  on  the 
lookout  as  well  as  the  engineer,  at  scrnie  point  within  that  distance  of 
the  crossing  saw  the  defendant's  conductor,  standing  on  or  near  the 
north-bound  track,  signal  to  the  motorman  to  go  forward.  He  imme- 
diately notified  the  engineer,  who  shut  oif  the  throttle,  applied  the  emer- 
gency brakes,  and  "put  the  straight  air  on  the  engine  and  opened  the  air 
side."  There  is  no  evidence  that  the  engineer  did  not  promptly  calf 
into  action  every  means  and  appliance  at  his  command  to  check  the 
speed  of  and  stop  his  train.  A  pronounced  majority  of  the  witnesses 
testified  that  the  speed  per  hour  of  the  north^4x>und  train  was  from  15 
to  20  miles,  although  one  witness  fixed  it  as  high  as  35  or  40  miles  and 
another,  when  interrogated  before  the  trial,  fixed  it  as  low  as  8  miles. 
A  number  of  witnesses  stated  positively  that  they  heard  the  oncoming 
engine  whistle,  and  the  same  number  either  say  it  did  not  whistle,  or 
that  they  did  not  hear  it  do  so.  The  evidence  is  conflicting  as  to  wheth- 
er the  engine  bell  was  ringing  or  not,  the  trainmen  stating  that  it  had 
been  made  to  ring  continuously  and  automatically  from  a  crossing  a 
mile  south  of  the  point  of  accident 

[1]  In  view  of  the  existing  established  custom  and  the  defendant's 
instructions  to  the  conductor,  the  court  VMy  properly  said  to  the  jury 
that  it  was  the  conductor's  duty,  before  he  signaled  the  motorman  to  go 
forward  across  the  plaintiff's  tracks,  to  go  upon  diem  and  to  look 
soutliward  along  the  north-bound  track,  to  see  whether  a  train  was 
approaching.  But  the  charge  in  that  connection  did  not,  however,  end 
with  that  statement.  The  jury  was  further  told  that  if  there  was  an 
approaching  train,  it  was  the  conductor's  duty  to  see  it,  unless  it  was  so 
obscured  by  smoke  and  dust  produced  by  the  south-bound  train  that  he 
could  not  see,  in  which  event  it  was  his  duty  to  delay  signaling  the 
motorman  for  a  reasonable  length  of  time,  to  allow  the  smoke  and  dust 
to  clear  away  so  as  not  to  obscure  his  vision  of  the  track.  This  in- 
struction, which  embodied  the  rule  of  ordinary  care,  was  warranted 
by  the  state  of  the  evidence,  would  have  been  proper'had  the  ccmductor 
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been  the  injured  party  confronted  with  the  charge  of  contributory  neg- 
ligence, and  is  in  accord  with  reason  and  authority.  McCrory  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (C.  C.)  31  Fed.  531 ;  Memphis  St.  Ry.  Co. 
V.  Roe,  118  Tenn.  601,  102  S.  W.  343;  Memphis  St.  Ry.  Co.  v.  Cavell, 
135  Tenn.  462,  474,  475,  187  8.  W.  179;  Memphis  St.  Ry.  Co.  v.  Bobo, 
232  Fed.  708,  146  C.  C.  A.  634  (C  C.  A.  6) ;  New  York  S.  &  W.  R. 
Co.  V.  Thierer,  209  Fed.  316,  318,  319,  126  C.  C.  A.  242- (C.  C.  A.  2); 
Chicago  &  N.  W.  Ry.  Co.  v.  Andrews,  130  Fed.  65,  73,  64  C.  C.  A.  399 
(C.  C.  A.  8) ;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Pounds,  82  Fed.  217,  219, 
27  C.  C.  A.  112  (C.  C.  A.  8);  ElUott  on  Railroads,  §  1170. 

[2, 3]  The  court  farther  told  the  jury  tiiat  if  there  was  no  smoke  or 
dust  to  obscure  the  conductor's  vision,  and  if  he  looked  southward 
along  the  north-bound  track,  he  was  chargeable  with  seeing  what  was 
to  have  been  seen  in  the  exercise  of  a  reasonable  d^free  of  care  and 
caution  under  such  circumstances,  and  then  added  that  if  the  plaintiff's 
train  was  approaching  and  the  conductor  signaled  the  street  car  for- 
ward and  the  collision  occurred,  the  defendant  was  in  that  event  guilty 
of  n^ligence  and  liiable  to  the  plaintiff.  The  statement  in  effect  that 
even  if  the  conductor  could  see  and  ought  to  have  seen  the  approaching 
train  and  nevertheless  ordered  the  motorman  to  proceed,  the  defend- 
ant was  negligent  and  liable  for  damages,  is  alleged  to  be  erroneous 
on  the  ground  that  it  left  the  jury  free  to  reach  a  conclusion  without 
considering  the  claimed  acts  of  contributory  negligence  on  plaintiff's 
part  urged  by  the  defendant.  But  the  statement  made  by  the  court 
was  not  absolute.  It  was  qualified  not  only  by  the  immediately  preced- 
ing statement,  but  by  the  next  following  tndependeq;t  SMitence,  in 
which  the  jury  was  instructed  that,  even  if  the  defendant  committed 
an  act  which  proximately  caused  the  collision,  there  could  be  no  recov- 
ery against  it,  if  the  plaintiff  was  also  guilty  of  negligence  which 
proximately  contributed  thereto  and  the  damages  resulting  therefrom. 
A  further  broad  instruction  was  given  at  the  defendant's  instance  that 
if,  from  the  whole  of  the  evidence,  the  jury  found  that  the  plaintiff 
in  the  operation  of  its  train  was  guilty  of  negligence,  "no  matter 
how  slight,"  that  contributed  to  bring  about  the  accident,  there  could 
be  no  recovery,  although  it  fiu'ther  found  the  defendant's  employes 
likewise  guilty  of  negligence;  nor  did  the  coort  fail  to  allude  to  the 
specific  acts  on  which  the  defendant  might  rightfully  rest  its  charge  of 
exculpating  contributory  negligence.  It  directed  that  it  was  plaintiff's 
duty  in  approaching  the  cro-ssing,  in  the  exercise  of  reasonable  cau- 
tion and  care,  to  ring  the  bell  or  blow  the  whistle,  to  keep  a  lookout 
on  the  engine  for  obstructions  on  the  ti-ack,  and,  if  an  obstruction  ap- 
peared, to  apply  the  brakes  and  do  all  that  could  be  done  to  stop  the 
train  and  to  do  "such  other  things  to  avoid  the  collision  which  a  rea- 
sonably prudent  person  would  have  done  under  like  conditions  and 
circumstances,"  and  that  if  the  defendant  gave  the  hereinbefore  men- 
tioned instructions  to  its  employes,  and  if  the  practice  of  its  em- 
ployes was  to  observe  them,  and  if  such  practice  was  known  to  and  re- 
lied on  by  the  plaintiff,  and  if  it  was  the  custom  of  the  plaintiff,  to  the 
knowledge  of  defendant,  to  operate  its  trains  at  the  crossing  without 
checking  their  speed,  it  then  was  not  negligence  in  the  plaintiff  to  run 
its  train  over  the  crossing  without  stoppit^  or  slackening  its  speed. 
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There  was  a  still  further  instrnction  that  it  was  the  duty  of  the  plain- 
tiff's trainmen,  when  about  to  reach  an  obstructed  crossing,  to  use  un- 
der the  circumstances  reasonable  and  ordinary  care  in  operating  their 
train  to  prevent  injury  to  persons  seeking  to  cross  the  track.  The 
question  of  ordinary  care  in  the  operation  of  the  train  necessarily 
involved  the  rate  of  speed,  if  reliance  could  be  had  on  it  as  a  de- 
fense. The  thought  is  present  in  the  charge  that  the  jury,  having 
regard  to  all  of  the  evidence,  should  determine  all  the  issues.  The  de- 
fendant, by  consenting  that  the  railroad  trains  might  operate  over  the 
crossing  without  reducing  their  speed,  thereby  impliedly  ^reed  that 
such  operation  should  be  attended  with  no  danger  to  itself,  and  was 
not  therefore  in  position  to  rely  on  the  charge  of  contributory  negli- 
gence on  plaintiff's  part  due  to  the  rate  of  speed.  Louisville  &  N.  R. 
Co.  V.  East  Tennessee,  V.  &  G.  Ry.  Co.,  60  Fed.  993,  996,  9  C.  C.  A. 
314  (C.  C.  A.  6).  The  charge  is  not  to  be  considered  with  reference  to 
isolated  portions,  but  as  an  entirety,  and  when  so  considered  it  did  not 
fail  fuHy  to  cover  every  phase  of  the  case  made  by  the  evidence. 

That  portion  of  the  charge  is  assailed  in  which  the  court  told  the 
jury  that  contributory  negligence  on  the  part  of  the  plaintiff  was  not 
made  out,  if,  in  the  exercise  of  reasonable  care  and  caution,  it  did 
certain  things,  such  as  ringing  the  bell  or  blowing  the  whistle,  keeping 
a  lookout  on  the  engine,  attempting  to  check  the  train  by  the  use  of  all 
available  means  as  soon  as  the  obstruction  on  the  track  was  seen,  and 
the  like.  It  is  alleged  that  the  speed  of  the  train  and  its  manner  of 
operation,  in  view  of  the  presence  of  smoke  and  dust,  which  the  de- 
fendant contends  existed,  were  negligence,  and  that  the  jury  should 
have  been  left  to  say  what  the  plaintiff  should  have  done  and  whether 
its  acts  were  negligent  or  not.  In  view  of  what  has  already  been  said, 
it  is  clear,  we  think,  that  the  court  did  not  err  as  alleged. 

[4]  There  are  several  assignments  of  error  based  on  the  court's  re- 
fusal to  instruct  as  requested  by  the  defendant.  There  was  no  excep- 
tion taken  to  any  of  the  refusals,  but  waiving  that  omission  and  con- 
sidering the  inclusion,  in  some  instances,  of  impertinent  and  the  ex-  " 
elusion,  in  other  instances,  of  pertinent  matter,  and  their  inapplicalnlity 
to  the  situation  disclosed  by  the  record,  error  may  not  be  predicated  on 
their  rejection.    A  discussion  of  them  would  not  be  profitable. 

In  support  of  the  motion  for  a  new  trial  the  defendant  filed  the  affi- 
davit of  a  juror,  a  leading  merchant  of  the  city  of  Memphis,  from 
which  it  appears  that  as  the  result  of  a  direct  inquiry  made  of  him 
several  days  after  the  verdict  had  been  rendered,  he  discovered  that  he 
owned  one  share  of  the  plaintiff  company's  stock.  Having  had  no  oc- 
casion to  refer  to  it  for  many  years,  his  ownership  of  it  had  passed 
from  his  mind  until  the  above-mentioned  inquiry  was  made.  As  the 
chosen  foreman  of  the  jury,  he  was  the  last  to  vote  on  the  verdict  to 
be  returned.  He  did  not  attempt  to  influence  any  of  his  fellow  jurors, 
did  not  know  how  any  of  them  would  vote,  nor  did  any  of  them  know 
his  views  of  the  case.  He  had  at  the  same  term  sat  in  several  cases 
brought  against  the  plaintiff  and  had  voted  for  verdicts  ag^ainst  it. 
On  examination  of  the  jurors  before  they  were  sworn,  they  were  asked 
collectively  whether  any  of  them  were  directly  or  indirectly  interested 
with  the  plaintiff  or  had  any  contracts  with  it  that  would  cause  them 
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to  incline  favorably  toward  it  The  plaintiff  remained  silent,  as  did 
all  the  other  jurors,  which  ^lence  was  understood  as  and  intended  to 
be  an  answer  in  the  negative  to  the  queries  propounded.  The  juror 
believed  the  purpose  of  such  queries  to  be  to  ascertain  whether  he 
sustained  any  contractual  relations  with  the  plaintiff.  He  was  not 
asked  whether  he  was  one  of  its  stockholders.  If  the.  amount  of  the 
verdict  ($4,000)  were  apportioned  among  the  stockholders,  his  share 
would  be  a  fraction  more  than  one-third  of  a  cent.  Error  is  predicated 
on  the  court's  rejection  of  the  claim  that  the  verdict  should  be  set 
aside  on  account  of  the  juror's  stock  ownership. 

[5,  8]  Notwithstanding  the  estabtished  rule  that  the  granting  or  re- 
fusal of  a  new  trial  rests  in  the  sotmd  discretion  of  the  trial  court  and 
cannot  be  made  the  subject  of  review  upon  a  writ  of  error,  if,  as  the 
defendanj  claims,  a  plain  prejudicial  error  was  committed  in  the  denial 
of  a  new  trial  on  account  of  the  juror's  disqualification,  justice  requires 
that  such  error  be  considered.  United  States  v.  Tennessee  &  Coosa 
R.  R.  Co.,  176  U.  S.  242,  256,  20  Sup.  Ct.  370,  44  L.  Ed.  452;  United 
States  V.  Bernays,  158  Fed.  792,  794,  86  C,  C.  A.  52  (C.  C  A,  8) ; 
New  York  Life  Ins.  Co.  v.  Rankin.  162  Fed.  103,  108,  89  C.  G.  A.  103 
(C.  C  A.  8.).  Authority  ior  considering  a  kindred  motion  is  found 
in  Spreckels  v.  Brown,  212  U.  S.  208,  213-215,  29  Sup."  Ct.  256,  53  L. 
Ed.  476.  When  an  examination'  of  a  juror  is  s6  conducted  as  not  to 
bring  his  attention  to  a  disqualifying  circumstance  or  cause  him  to  re- 
fresh his  memory  touching  the  same,  he  is  not  required  to  know  or  sur- 
mise that  something  more  is  intended  than  is  fairly  expressed  by  the 
terms  of  the  questMns  addressed  to  hinj.,  Swarnes  v.  Sittoq,  58  111. 
155;  Thompson  &  Merriam  on  Juries,  p.  343,  note;  Kenrick  v.  Rep- 
pard,  23  Ohio  St.  333;  Watts  v.  Ruth,  30  Ohio  St.  32.  In  Missouri, 
K.  &  T.  Ry.  V.  Hunkers,  11  Kan.  223,  232,  Judge  Brewer  held  that 
when  a  trial  is  complete  and  the  verdict  returned,  the  verdict  ought 
not  to  be  disturbed  by  reason  of  the  possibility  of  prejudice  in  the  mmd 
of  a  juror  towards  the  losing  party,  and  that  the  proof  of  prejudice 
should  be  clear,  otherwise  great  injustice  might  be  done  to  the  suc- 
cessful party  as  well  as  the  juror.  See,  also,  Baylies,  New  Trials  (2d 
Ed.)  586,  and  authorities  cited,  and  29  Cyc  765.  The  law  governing 
such  situations  as  the  one  now  under  consideration  is  comprehensively 
stated  adversely  to  the  plaintiff  in  Kohl  v.  Lehlback,  160  U.  S.  293,  300, 
301,  16  Sup.  Ct.  304,  40  L.  Ed.  432,  and  Thompson  &  Merriam's 
above-mentioned  work,  at  pp.  338-340.  See,  also,  HoUingsworth  v. 
Duane,  4  Dall.  353,  Fed.  Cas.  No.  6,619,  and  Morse  v.  Montana  Ore- 
Purchasing  Co.  (C.  C.)  105  Fed.  337.  The  Tennessee  rule  also  coin- 
cides with  the  above-mentioned  authorities,  as  appears  from  Judge 
Hammond's  exhaustive  opinion  in  Brewer  v.  Jacobs  (C.  C.)  22  Fed. 
227,  234-236,  and  Judge  Brewer's  opinion  in  the  Munkers  Case,  which 
touches  on  the  decisions  of  that  state.  Prejudice  on  the  part  of  the 
juror  is  not  shown  and  under  the  circumstances  presented  his  stock 
ownership  did  not  constitute  cause  for  granting  a  new  trial. 

We  find  no  error  in  the  record,  and  the  judgment  is  therefore  af- 
firmed. 
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THB  STADACK)NA  (two  CBsei^. 

(Circuit  C!ourt  <tf  Appeals,  Sixth  Circuit    May  8,  1917.) 

Nob.  2890,  2881. 

1.  Admibaltt  *=»118 — Appbai- — Review.  • 

An  appellant  In  admiralty,  as  In  equity,  Is  confined  to  the  limits  he 
Tolnntarlly  Imposes  when  he  appeals,  and  the  apipellate  court  Is  not 
called  upon  to  review  In  his  Interest  such  findings  of  the  trial  court  as  he 
has  not  challenged  by  his  appeal  or  assignments  of  error. 

[Ed.  Not&— For  other  cases,  see  Admiralty,  Cent  Dig.  S8  75S-r75,  7&1.] 

2.  CoixisioN  «=»71(2) — Fauuc— Vkssbu  Mahkuvebino  ih  Sup. 

The  steamship  Stadacona,  lying)  in  a  slip,  on  request  moved  astern  to 
the  end  of  the  slip  to  permit  the  Onoko,  farther  in,  to  move  out  between 
her  and  another  vessel  on  the  opjwslte  side  of  the  slip.  When-^he  Onoko 
passed  oat,  she  was  swung  by  the  wind  and  current  against  the  Stada- 
cona's  propeller,  and  one  of  the  blades  punctured  her  hull,  causing  a  leak 
which  compelled  her  to  beach  after  proceeding  a  distance  on  her  voyage, 
and  also  damage  to  her  cargo.  Beld,  on  the  evidence,  that  the  primary 
fault  was  that  of  the  Onoko  In  falling  to  take  measurea  to  prevent  swing- 
ing against  the  Stadacona,  and  that  the  fact  that  the  letter's  propeller 
was  moving  slowly  at  the  time  was  not  such  a  contributory  fault  as  ren- 
dered her  liable  to  the  Onoko  or  to  the  cargo  owner. 

[F.d.  Kote.— For  other  crises,  see  ColUsioD,  Cent  Dig.  |  101.] 

3.  COLUBION    «S3l7 — CONIBISPTOBX    FaOLT. 

Where  the  danger  has  been  created  by  the  fault  of  one  vessel,  the  oth- 
er will  not  also  be  condemned,  unless  her  fault  appears  clearly  and  satis- 
factorily. 

[Ed.  Note. — ^For  other  cases,  see  OoUIsion,  Gent  Wg.  S  16-1 

Appeals  from  the  District  Coutt  of  the  United  States  for  the  East- 
em  EHvision  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Suit  in  admiralty  for  collision  by  the  Nicholas  Transit  Company, 
owner  of  the  steamship  Onoko,  and  by  Alexander  D.  Thomson, 
against  the  steamship  Stadacona..  Decrees  for  respondent,  and  libel- 
ants appeal.    Affirmed. 

In  October,  1912,  the  steamer  Onoko,  fully  laden,  was  about  to  leave  the 
Great  Northern  slip  in  the  harbor  at  Dulath.  The  steamer  Stadacona  lay, 
along  the  same  (east)  side  ot  the  slip  ]ust  astern  of  the  Onoko.  The  Stada- 
cona was  light  and  was  waiting  to  load ;  her  stem  was  about  lOO  feet  from 
the  outer  end  of  the  slip;  both  vessels  were  heading  into  the  slip.  The 
width  of  the  slip  was  150  feet.  Just  as  the  Onoko  was  preparing  to  back  out 
between  the  Stadacona  and  the  west  pier,  or  whs  engnged  in  so  doing,  the 
steamer  Rochester  backed  into  the  slip  along  the  west  side  and  made  fast 
opposite  the  Stadacmia.  The  Onoko  then  undertook  to  back  out  betwem  the 
two  other  vessels,  but  the  space  was  too  narrow.  At  the  Onoko's  request  the 
Stadacona  moved  astern  about  50  feet.  The  Onoko  tried  again,  but  was  still 
unable  to  get  through.  The  Stadacona  again  went  back  until  her  stem  was 
about  oven  with  the  end  of  the  east  pier.  Tte  space  to  get  through  being 
stlU  insofflcient  tiie  Rochester  moved  further  into  tlie  slip.  The  Onoko  then 
came  out  but  the  wind  and  the  current  both  from  the  west  across  the  end  of 
the  slip.  Joined  with  the  fact  that  the  Ouoko  was  low,  while  the  Stadacona 
was  high,  in  the  water,  operated  to  swing  the  Onoko  under  the  stem  of  the 
Stadacona,  so  that  one  of  the  letter's  propeller  blades  punctured  the  Onoko's 
hull  4  feet  below  the  water  line  on  the  port  quarter.  The  happening  of  the 
Injury  was  known  to  both  boats,  a  piece  of  the  propeller  blade  being  broken 
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off;  bat  bxkSi  examloatioa  as  tbe  Onoko  made  dlsclDae^  no  conalderable  lH' 

iary,  and  sbe  started  down  tbe  lake.  After  about  six  hours,  it  became  evident 
that  water  was  coming  in  dangerously,  and  no  harbor  being  accessible,  the 
captain  thought  It  was  prudent  to,  and  did,  run  her  on  the  beach.  Later  she 
made  some  repairs,  was  drawn  off,  and  was  able  to  proceed  on  her  royage. 
It  turned  out  that  the  damages,  approximately,  were:  To  the  cargo,  |12,000; 
to  the  Onoko,  $3,000;   and  to  the  Stadacona,  fl25^ 

In  the  court  below,  Thomson,  the  cargo  owner,  filed  a  libel  (No.  2891)  against 
the  Stadacona,  alleging  that  the  latter'a  wheel  was  working  when  It  should 
not  have  berai,  and  that  this  was  negligence  whidi  was  a  cause  of  the  damage. 
Tbe  Stadacona  Touched  tiie  On<Ao  into  the  case  under  tbe  fifty-ninth  admiral- 
ty rule  (29  Sup.  Ct.  xlri),  and  also  filed  a  cross-Ubel  against  the  Onoko  to 
recover  the  $125  damage.  In  a  separate  earlier  proceeding  (No.  2890),  the 
Onoko  had  libeled  the  Stadacona  to  recover  its  $3,000  damage,  llie  District 
Court  came  to  the  conclusion  ttmt  there  was  no  actionable  fault  on  the  part 
at  either  tioat  of  which  the  other  could  complain,  and  dismissed  all  the  libels 
and  proceedings.  The  Nicholas  Transit  Company,  owner  of  the  Onoko,  ap- 
peals, because  It  failed  to  recover  Its  damages,  and  Thomson,  the  cargo  owner, 
appeals,  because  the  Stadacona  was  not  held  in  fault. 

In  Case  No.  2890; 

■  F.  S.  Masten,  of  Cleveland,  Ohio,  for  appellant 

H.  D.  Goulder  and  R.  G.  McCreary,  both  of  Cleveland,  Ohio,  for 
appellee. 

In  Case  No.  2891 : 

■  T.  Catesby  Jonesy  of  New  York  City,  for  appellant. 

H.  D.  Goukler  add  £.  G.  McCreary,  botii  of  Cleveland,  Ohio,  for 
appellee. 

•Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above),  [t] 
In  so  far  as  Thomson's  lib^l  became,  through  the  operaticm  of  the  fifty- 
ninth  rule,  an  assertion  of  a  daim  against  the  Onoko,  there  is  no  issue 
for  this  court  to  review.  Neither  by  his  petition  for  appeal  nor  by  his 
assignments  of  arror  has  Thomson  challenged  the  rightfulness  of  the 
trial  court's  seeming  conclusion  that  there  was  no  liability  from  the 
Onoko  to  Thomson.  He  prosecutes  his  appeal  solely  as  against  the 
Stadacona.  The  question  vdiether  the  Onoko  was  in  fauh  is  there- 
fore not  before  us,  excepting  as  it  may  be  incidentally  involved  in  de- 
termining the  fault  of  the  Stadacona  or  the  proximate  character  of 
the  resulting  damages;  but  in  either  of  these  aspects  it  may  be  im- 
portant and  may  demand  decision.  We  are  not  called  upon  to  consider 
bow  far  an  appellee  may  be  heard  as  against  the  decree  from  which 
he  has  not  appealed ;  and  we  do  not  read  Reid  v.  Fargo,  241  U.  S.  544, 
548,  36  Sup.  Ct.  712,  60  L.  Ed.  1156,  as  befaig  inconsistent  with  the 
rule  that  the  appellant,  in  admiralty  as  in  equity,  is  confined  to  the  lim- 
its he  voluntarily  imposes  when  he  appeals. 

[2]  It  is  dear  to  us  that  the  primary  fault  was  on  the  part  of  the 
Onoko.  While  we  are  not  permitted  to  pass  judgment  upon  her  man- 
agement from  the  standpoint  of  what  was  apparent  after  the  accident, 
and  while  the  situation  must  be  judged  as  it  should  have  appeared  to 
competent  men  at  the  time,  yet  from  that  standpoint  it  is  difficult  to  see 
any  justificaticMi  for  what  was  done.  There  was  nothing  necessarily 
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blameworthy  werdy  in  attempting  to  squeeze  through  between  the 
Stadacona  and  the  Rochester;  such  things  must  sometimes  be  done 
in  a  crowded  slip ;  but  it  must  have  been  apparent  that  the  wind  and 
current  would  strike  the  Onoko's  stem  as  soon  as  it  emerged  from 
the  slip,  and  would  swing  it  strongly  to  port,  and  that  this  tendency 
would  be  increased  by  backing.  There  is  no  satisfactory  foundation 
for  the  claim  that  the  wind  and  the  current  materially  increased  dur- 
ing the  short  time  occupied  in  getting  out.  When  the  maneuver  start- 
ed, the  stem  of  the  Stadacona  was  so  far  inside  the  slip  that  the  almost 
inevitable  swing  of  the  Onoko  would  have  carried  her  against  the 
corner  of  the  east  pier;  and  around  this  comer  she  could  very  likely 
have  swung  as  upon  a  pivot  without  injuty  to  herself ;  but  before  the 
critical  time  came  the  Stadacona,  acting  at  the  request  of  the  Onoko, 
had  moved  out  so  that  her  stem  would  necessarily  be  substituted  for 
the  comer  of  the  pier  as  the  pivot  of  this  motion,  and,  considering  the 
respective  heights  of  the  two  vessels,  collision  between  the  hull  of 
the  Onoko  and  the  propeller  of  the  Stadacona  was  highly  probable. 
Not  only  was  this  the  natural  result  of  an  attempt  of  the  Onoko  to 
get  out  with  her  own  wheel,  under  these  conditions,  but  the  safe  and 
simple  means  of  avoiding  any  danger  were  equally  obvious.  A  line 
from  the  Onoko's  starboard  quarter  to  the  west  pier,  to  hold  her  up 
against  the  wind  imtil  she  could  get  far  enough  out  to  be  safe,  or  to 
be  used  in  working  her  stern  around  the  end  of  the  west  pier,  was  so 
certainly  the  safe  and  simple  method  of  getting  out  that  no  ^ausible 
reason  for  not  adopting  it  is  suggested.  The  Rochester  had  just  come 
in  along  this  pier  with  the  aid  of  a  line.  The  use  of  a  tug — the  means 
finally  employed  after  the  accident  had  happened — was  another  safe, 
though  less  simple,  method. 

The  only  reason  alleged  for  not  using  a  stay  line  is  that  tiie  Roches- 
ter was  in  the  way,  or  that  it  was  too  far ;  but  this  is  no  excuse,  for, 
if  it  was  not  feasible  to  pass  the  line  to  or  over  the  Rochester,  there 
is  no  reason  to  doubt  that  she  would  have  moved  fmward  out  of  the 
way,  as  she  later  did,  seemingly  as  soon  as  requested;  and  if  it  was 
too  far  to  throw  a  line,  the  Onoko's  stem  could  have  been  worked 
closer,  as  was  later  done,  by  a  port  bow  line  and  a  forward  movement. 
It  is  said  also  that  the  Stadacona  made  no  objection  to  the  effort  of  the 
Onoko  to  go  out  as  she  did,  and  that,  hence,  we  should  infer  that  the 
method  appeared  safe  enough.  Even  if  the  Stadacona  should  be 
charged  with  knowledge  that  the  Onoko  had  not  put  out  any  line  and 
did  not  intend  to,  we  do  not  see  that  the  Stadacona  owed  any  such 
duty  of  warning  as  to  raise  the  suggested  inference.  The  time  which 
elapsed  after  the  Stadacona  had  moved  back  to  her  last  position  was 
short,  her  officers  were  interested  in  the  scraping  of  the  Onoko  along- 
side, the  Stadacona  was  not  about  to  encounter  the  cross  wind  and 
current,  and  the  fact  that  they  did  not  quickly  apprehend  what  these 
elements  would  do  to  another  boat,  witii  the  navigation  of  which  they 
were  not  charged,  does  not  go  very  far  in  excusit^  similar  inattention 
on  the  part  of  those  who  did  carry  the  duty. 

Our  conclusion  that  the  trmible  was  caused  by  tiie  Onoko's  neg- 
lect of  ordinary  care  in  observing  her  duty  as  the  moving  vessel  not 
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to  injure  one  which  was  stationary,  in  a  crowded  slip,  is  but  an  ap- 
plication of  a  familiar  rule,  which  is  exemplified  by  many  cases  from 
which  the  following  may  be  selected  as  more  or  less  closely  analogous 
to  the  one  before  us :  HumjArey  v.  Warner  (D.  C.)  45  Fed.  270,  272 ; 
The  Michigan  (C.  C.)  52  Fed.  501 ;  The  Miller  (C.  C.  A.  1)  76  Fed. 
877,  22  C.  C.  A.  597;  The  Rhein  (C.  C.  A.  2)  204  Fed.  252,  122  C.  C. 
A.  520.  This  leaves,  as  the  only  question  for  consideration,  whether 
the  StadaccMia  so  contributed  to  the  ultimate  result  that  she  is  liable  to 
the  cargo  ownw.  The  claim  of  such  contribution  (although  made  as 
a  claim  of  primary  fault)  consists  in  the  charge  that  the  Stadacona's 
wheel  was  wrongfully  moving  at  the  time  of  ^e- collision,  and  that  it 
was  because  of  this  wrongful  motion  that  the  propeller  blade  cut  a 
hole  through  the  Onoko.  Many  of  the  physical  facts  render  it  ex- 
tremely doubtful  whether  the  wheel  was  in  motion  at  the  moment  of 
collision,  but  we  cannot  think  this  a  controlling  matter.  There  is  no 
claim  that  its  rapid  motion  caused  suction,  or  that  it  influenced  the  ac- 
tion of  either  boat.  If  moving  at  all,  it  was  very  slowly,  and  many 
other  facts  must  be  considered  in  that  connection.  The  Stadacona  was 
fast  to  the  dock  by  both  bow  and  stem  lines.  In  compliance  with  the 
Onoko's  request,  she  determined  to  move  back.  This  was  naturally  to 
be  accomplished  by  rele£^s^ng  the  bow  line  and  hauling  in  that  on  the 
stern.  To  aid  this  stern  pvdl,  the  wheel  was  started  m  reverse ;  but 
this  was  for  only  a  few  turns,  and  then  the  wheel  was  stopped.  The 
same  thing  was  repeated  for  the  next  backward  motion,  also  taken 
at  the  Onoko's  request,  except  it  may  be  that  this  time,  after  the  ex- 
treme position  was  reached  at  the  end  of  the  pier  beyond  which  the 
Stadacona  would  not  go,  the  engine  was  not  stoj^ed,  and  the  wheel 
continued  to  revolve.  All  agree  that  the  motion  (if  any)  was  as  slow 
as  possible,  so  that  it  was  barely  turning  over  and  was  stopped  within 
half  a  turn  after  the  blow. 

We  are  unable  to  see  that  this  kind  of  motion  so  substantially  in- 
creased the  risk  to  the  Onoko  that  it  could,  in  any  event,  and  under  the 
situation  here  present,  be  considered  as  a  negligent  act  which  con- 
tributed to  the  result.  If  the  propeller  had  been  at  rest,  no  one  can  say 
that  the  same  result  would  not  have  happened.  The  force  of  the 
blow  came  almost  negligibly  from  the  revolution  of  the  blade,  but  main- 
ly from  the  momentum  of  the  heavily  laden  Onoko.  If  the  propel- 
ler had  been  at  rest,  and  the  two  nearest  blades  had  happened  to  be 
at  the  most  favorable  angles,  extending  upwardly  and  downwardly, 
they  might  have  been  bent  over  or  broken  without  penetrating  the  hull ; 
but,  if  not,  there  would  have  been  two  punctures,  instead  of  one.  If  a 
single  blade  had  been  caught  pointing  toward  the  hull,  penetration  was 
sure.  The  most  that  can  be  said  is  that  any  existing  slow  revolution 
of  the  wheel  somewhat  increased  the  degree  of  that  danger  into  which 
the  Onoko  had  put  herself. 

[8]  It  is  a  familiar  principle  that,  where  the  danger  has  been  cre- 
ated by  the  fault  of  one  vessel,  the  other  will  not  be  also  con- 
demned unless  her  fault  appears  clearly  and  satisfactorily  (The  Vic- 
tory et  al.,  168  U.  S.  410,  422,  18  Sup.  Ct.  149,  42  I,.  Ed.  519;  The 
Chicago  [C.  C.  A.  2]  125  Fed.  712,  714,  60  C.  C.  A.  480;  The  Lans- 
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down  [D.  C]  105  Fed.  436,  443 ;  The  Saratoga  [D.  C]  180  Fed.  620, 
623);  and  while,  perhaps,  this  rule  cannot  be  applied  in  full  force 
when  it  is  the  innocent  cargo  owner  who  sues,  yet  he  carries  at  least 
the  ordinary  burden  of  proof ;  and  when  we  find  that  the  defendant 
boat  was  intending  to  comply  with  the  request  of  the  cai^  carrier, 
that  the  act  which  is  criticized  as  a  fault  would  have  been  natural 
and  harmless,  except  for  tiie  mishandling  of  the  cargo  boat,  and  that  it 
is  left  in  doubt  whether  this  act,  if  it  occurred,  did  contribute  in  the 
least  to  the  damage  suffered,  we  must  conclude  that  the  cargo  owner 
has  not  successfully  carried  his  burden. 
The  decree  below  is  affirmed. 


TBE  UrSQ  et  aL  ▼.  UNITED  STATES. 

(Olreult  Court  of  Appeals,  Second  Circuit    ApiU  10,  1917.) 

No.  222. 

1.  AUBKS  4s»21 — Depobtatior  OF  Crinebb — ^EzoLVBivBKEsB  OF  Chinesk  Bx- 

CLTieioN  Act.  ' 

ImmlgraUon  Act  Feb.  20,  1907,  c.  llSi,.  8S  20,  21.  34  Stat  904  (Comp. 
St  1916,  IS  4269,  4270),  providing  that  any  alien  who  shall  enter  the 
United  States  In  violation  of  law  shall,  upon  the  warrant  of  the  Secre- 
tary of  Labor,  be  taken  Into  custody  and  deported  to  the  country  whence 
he  came  at  any  time  within  three  years  after  Us  entry,  and  that  in  case 
the  Secretary  of  Labor  shall  be  satisfied  that  an  alien  haa  been  found 
*  In  the  United  States  In  violation  of  that  act,  or  is  subject  to  deportation 
under  that  art,  or  any  law  of  the  United  States,  he  shall  cause  such 
alien  within  three  years  to  be  taken  into  custody  and  returned  to  the 
country  whence  he  came,  authorized  the  deportatloa  of  Ghineae  laborers 
found  in  the  country  in  violation  of  the  Immigration  Act 
[Kd.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  {  74.J 

2.  Aliens  (S=>32(10) — Defobtation  of  Chinesk— Covktbt  to  ^bich  Pabtt 

BHOULO   BE  DEPOBTED. 

Under  Immigration  Act,  $$  20,  21,  persons  of  Chinese  birth,  coming  to 
this  country  from  Canada,  should  be  deported  to  Canada,  where  there 
is  no  evidence  ttiat  they  came  to  this  country  from  CHUna. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Gent  Dig.  i  BH.} 

Hough,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  .West- 
ern District  of  New  York. 

Habeas  corpus  by  Yee  Ling  and  another.  From  an  order  (225  Fed. 
335)  dismissing  the  writ,  petitioners  appeal.  Reversed,  and  relators 
ordered  returned  to  Canada. 

This  is  an  appeal  from  an  order  of  the  United  States  District  Court 
for  the  Western  District  of  Njsw  York  dismissing  a  writ  of  habeas 
corpus  issued  on  the  application  of  tiie  appellants  allying  that  they 
were  unlawfully  held  under  restraint  by  the  immigration  inspector  in 
charge  at  the  port  of  Buffalo,  N.  <Y.,  for  the  alleged  reason  that  they 
are  Chinese  persons  and  aliens  not  lawfully  entitled  to  be  in  the  United 
States.  The  District  Judge  found  that  the  appellants  were  in  this 
country  in  violation  of  section  21  of  the  Immigration  Act  and  that  the 
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Acting  Secretary  of  Labor  was  not  prevented  from  invoking  the  pro- 
visions of  the  Immigration  Act  because  the  warrant  charged  a  viola- 
tion of  the  Chinese  Exclusion  Act  (Act  May  5,  1892,  c.  60,  27  Sut. 
25  [Comp.  St  1916,  §§  4315-4323]). 

Dilworth  M.  Silver,  of  Buffalo,  N.  Y.,  for  appellants. 

Stephen  T.  Lockwood,  U.  S.  Atty.,  of  Buffalo,  N.  Y. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

COXE,  Circuit  Judge.  Judge  Hazel  found  the  following  facts: 
First :  That  the  petitioners  are  Chinese  laborers.  Second :  That  they 
were  accorded  a  fair  hearing  by  the  immigration  inspector.  Third: 
That  the  warrant  of  deportation  was  regular  and  in  proper  form. 

He  found  as  conclusions  of  law :  First :  That  the  petitioners  were 
accused  of  bemg  unlawfully  in  the  United  States  in  violation  of  sections 
6  and  7  of  the  Chinese  Exclusion  Act  (Comp.  St.  1916,  §§  4320,  4321) 
and  not  of  the  Immigration  Act,  but  that  this  statement  in  the  warrant 
<lid  not  vitiate  the  proceedings.  Second :  That  the  Acting  Secretary  of 
Labor  had  full  power  and  authority  imder  section-  21  of  the  Immigra- 
tion Act  to  determine  the  right  of  the  petitioners  to  remadn  in  this 
country. 

[1]  The  questions  of  law  involved  in  the  present  appeal  were  set  at 
rest  by  the  SujM^eme  Court  in  United  States  v.  Wong  You,  223  U.  S. 
67,  32  Sup.  Ct.  195,  56  L.  Ed.  354.  Mr.  Justice  Holmes,  who  de- 
livered the  opinion  of  the  court,  says : 

"By  the  language  of  the  act  any  alien  that  enters  the  country  unlawfully 
may  be  aummarlly  deported  by  order  of  the  Secretary  of  Commerce  and  I«bor 
at  any  time  within  three  years.  It  seems  to  us  unwarranted  to  except  the  Chi- 
nese from  this  liability  because  there  Is  an  earlier  more  couibrous  proceeding 
which  this  partially  overlaps.  The  existence  of  the  earlier  laws  only  indicates 
the  special  solicitude  of  the  government  to  limit  the  entrance  of  Chinese." 

[2]  We  think,  therefore,  that  there  can  be  no  doubt  that  the  Im- 
migration Act  is  applicable  to  the  present  case.  It  provides  as  plainly 
as  possible  that  the  alien,  pursuant  to  the  provisions  of  the  act  shall 
be  deported  to  the  cavntr/  whence  he  came.  Act  Feb.  20,  1907,  34 
Stat,  at  ]u,arge,  §  20,  p.  904. 

Section  21  provides  that  the  alien  "shall  be  taken  into  custody  and 
returned  to  the  country  whence  he  came."  Nothing  can  be  plainer 
than  the  twice  asserted  provision  that  the  alien  shall  be  sent  back  to 
the  country  "whence  he  came."  There  is  not  a  particle  of  direct  evi- 
dence that  these  parties  came  from  China,  there  is  evidence  that  they 
came  to  this  cotmtry  from  Canada.  We  have  recently  had  occasion  to 
consider  this  question  in  U.  S.  v.  Sisson,  206  Fed.  450,  124  C.  C.  A. 
356;  and  U.  S.  ex  rel.  Haum  Pon  v.  Sisson,  230  Fed.  974,  145  C.  C. 
A.  168,  and  reached  the  conclusion  that  the  country  from  which  the 
Chinese  person  comes  is  the  country  from  which  he  comes  to  this 
country.  The  fact  that  he  was  born  in  China  does  not  make  China 
the  country  from  which  he  came  to  the  United  States.  He  may  have 
lived  for  years  in  Canada,  Mexico,  Cuba  or  any  of  the  South  Ameri- 
can republics,  in  which  event  he  should  be  sent  back  to  the  country  from 
which  he  came,  which  does  not  necessarily  mean  China  and  may  mean 
any  country  in  the  world  from  which  he  came  fo  the  United  States. 
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The  order  dismissing  the  writ  should  be-  reversed  and  the  relators 
ordered  to  be  returned  to  Canada. 

HOUGH,  Circuit  Judge  (dissenting).  It  seems  to  me  that  the  rea- 
sonable inference,  from  testimony  meager  in  volume,  and  much  of  it 
palpably  false,  is  that  the  relator  came  to  Canada  from  China,  intend- 
ing to  enter  the  United  States,  promptly  did  enter,  and  was  arrested 
before  he  had  time  to  leave  the  frontier ;  i.  e,,  Buffalo.  This  brings 
the  matter  within  Ung  Bak  Foon  v.  Prentis,  227  Fed.  406,  142  C. 
C.  A.  102,  and  I^wis  v.  Frick,  233  U.  S.  at  303,  34  Sup.  Ct  488,  58 
h.  Ed.  967. 

The  difficulty  of  reaching  any  conclusion  on  such  testimony  is,  how- 
ever, recognized;  and  the  opinion  of  the  court  holds,  in  effect,  that 
unless  the  United  States  can  affirmatively  prove  that  relator  arrived 
in  this  country  from  China,  without  tarrying  for  any  substantial  time 
in  any  other  foreign  land,  he  must  gp  back  to  the  country  from  which 
he  is  known  to  have  most  recently  departed.  This  is  too  rigid.  Hear- 
ings under  the  Immigration  Acts  do  not  require  even  sworn  testimony 
(Lee  Sim  v.  United  States,  2ia  Fed.  432,  132  C.  C.  A.  232);  they  are 
not  trials,  nor  governed  by  ordinary  trial  rules  (Siniscalchi  v.  Thomas, 
195  Fed.  701,  115  C.  C.  A.  501) ;  a  fair  and  nanbiased  invest^tion  is 
all  that  is  necessary.  In  habeas  corpus  the  proceedings  are  summary 
by  statute  (Rev.  Stat.  §  761  [Comp.  St.  1916,  §  1289]).  In  my  opinion 
findings  may  in  such  matters  be  properly  based  on  evidence  (even  n^- 
ative)  which  would  not  support  a  verdict  at  law.  This  is  the  method 
which  should  be  used  here,  and  I  think  it  results  in  the  holding  first 
above  suggested. 

The  previous  decisions  of  this  court  (since  Lewis  v.  Frick,  supra) 
show  that,  where  it  appeared  that  the  Chinaman  had  remained  some 
considerable  time  in  Canada,  he  was  ordered  back  there  (Hen  Lee  v. 
Sisson,  232  Fed.  599,  146  C.  C.  A.  557),  where  nothing  was  known  of 
him,  except  that  he  had  crossed  the  boundary  from  Canada,  the  same 
result  was  reached  (Haum  Pon  v.  Sisson,  230  Fed.  974,  145  C.  C.  A. 
168);  but  where  it  was  shown  that  he  had  traveled  across  Canada, 
tarrying  at  way  stations  less  than  two  weeks,  he  was  remanded  to 
China  (Lee  Sim  v.  United  States,  supra).  Distinctions  such  as  these 
leave  each  case  for  decision  on  narrow  differenqes  of  fact. 

I  think  this  case  falls  uijder  the  Lee  Sim  category,  and  cannot  there- 
fore agree  with  the  majority. 


MISSOURI  FIDELITY  &  CASUALTY  CO.  et  aL  V.  ABT  MBTAX, 

CONST.  CO. 

(Circuit  Court  of  Ai^)eals,  Bighth  Circuit    May  29,  1917.) 

No.  4700. 

COBPORATIONB     €=»657(3) — FOBBIGN     COBPORATIONS— AonORB— ILIXOAI,     COR- 
TBACT. 

A  construction  company,  which  contracted  to  supply  and  Install  faml- 
ture  for  a  courthouse  In  Missouri,  purchaBed  the  furniture  from  ^alntUT, 
a  foreign  corporation,  and,  when  the  work  was  completed,  plaintiff  agreed 
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to  an  ext«fisioa  of  Unite  for  payment,  accepting  a  note  secured  by  a  bond 
executed  by  defendant,  which,  was  surety  on  the  bond  of  the  construction 
company.  The  c»nstructloa  company  was  dominated  by  defendant,  which 
received  the  contract  price.  A  second  extension  was  allowed  ;  a  new  bond 
and  note  being  given.  HtHdL,  that  recoTery  on  the  bond  and  note  conld  not 
be  defeated  oa  tbe  groand  that:  plalDtUr,  having,  at  the  time  of  tbe  original 
contract,  been  doing  business  in  the  state  of  Missouri  without  having 
complied  with  the  Missouri  statutes  relative  to  foreign  corporations  doing 
bnsiness  therein,  could  have  maintained  no  action  on  the  original  contract, 
for  plaintiff  could  make  out  a  cause  of  acUon  without  reference  to  the 
original  contract,  and  defendant,  having  received  the  benefit  of  plaintilT's 
goods,  could  not  set  up  the  invalidity  of  the  original  contract 
.   [Ed.  Note.— S'or  other  cases,  see  Corporations,  Cent  I>1«-  ii  2537-2540.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri ;  Wilbur  F.  Booth,  Judge. 

Action  by  the  Art  Metal  Construction  Company  against  the  Missouri 
Fidelity  &  Casualty  Company  and  the  Southern  Surety  Company. 
There  was  a  judgment  for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

John  P.  McCammon,  of  St.  Louis,  Mo.,  for  plaintiffs  in  error. 
Matthew  H.  Gait  and  Frank  B.  Williams,  both  of  Springfield,  Mo., 
for  defendant  in  error. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  The  Frank  W.  Hunt  Construction  Com- 
pany contracted  with  Greene  county.  Mo.,  to  supply  and  install  the  fur- 
niture for  its  new  courthouse.  .  The  Missouri  Fidelity  &  Casualty  Com- 
pany, one  of  the  defendants  below,  became  the  sttrety  upon  a  bond  for 
the  faithful  performance  of  this  ccKitract.  The  plaintiff  below,  the 
Art  Metal  Construction  Company,  a  corporation  organized  under  the 
laws  of  Massachusetts,  and  having  its  principal  place  of  business  at 
Jamestown,  N.  Y.,  sold  the  Hunt  Construction  Company  the  furniture 
necessary  to  fulfill  its  contract.  When  the  job  was  completed,  the 
purchase  price  was  still  unpaid,  and  the  Construction  Company  asked 
for  an  extension  of  time,  oitif ering  to  give  its  promissory  note,  secured 
bv  a  bond  executed  by  the  Missouri  Fidelity  &  Casualty  Company. 
The  acccnnmodation  was  granted.  The  note  was  payable  at  James- 
town, N.  Y.  At  the  maturity  of  this  note  a  further  extension  was  al- 
lowed upon  the  request  of  both  the  Construction  Company  and  the  Fi- 
delity Company,  and  a  new  note  and  bond  taken.  This  seccMid  note 
was  not  paid  at  its  maturity,  and  suit  was  brought  upwi  it  by  the  plain- 
tiff in  the  state  courts  against  the  maker,  and  judgment  obtained.  The 
defendant  Casualty  Company  had  requested  that  the  note  be  put  in 
judgment  as  a  condition  of  its  being  required  to  pay  on  its  bond,  and 
was  notified  of  the  suit 

The  Hunt  Construction  Company  was  at  all  times  dominated  and 
controlled  by  the  Casualty  Company.  After  the  job  was  complied, 
it  gave  that  company  an  order  on  the  county  for  the  amount  due  for 
the  furniture  and  the  contractor's  additional  profits,  and  the  Casualty 
Company  received  payment  in  full  upon  that  order. 

The  present  suit  is  brought  upon  the  bond  given  by  the  Casualty 
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Company  to  secure  the  second  renewal  note.  The  answer  pleads  the 
statute  of  Missouri,  which  forbids  under  a  penalty  of  $1,000  a  foreign 
corporation  to  do  business  in  the  state  until  it  has  filed  with  the  secre- 
tary of  state  its  articles  of  incorporation,  and  paid  certain  fees.  The 
answer  charges  that  the  plaintiff  had  for  some  time  prior  to  entering, 
into  the  contract  with  the  Hunt  Construction  Company  been  engaged 
in  business  in  the  state,  maintaining  a  warehouse  for  that  purpose,  and 
that  the  sale  of  the  furniture  for  the  courthouse  was  a  part  of  that 
business.  It  urges  that  under  the  statute,  as  interpreted  t^  the  highest 
court  of  the  state,  the  contract  for  the  furniture  was  unlawful,  and  is 
so  connected  with  the  cause  of  action  here  sued  upon  as  to  defeat  the 
right  of  recovery.  A  motion  was  made  by  plaintiff  to  strike  out  this 
part  of  the  answer,  for  the  reason  that  the  facts  therein  alleged  are  not 
sufficient  in  law  to  constitute  a  defense.  The  motion  was  granted,  and 
that  ruling  is  the  only  error  presented  to  this  court . 

This  court  has  had  occasion  so  frequently  to  state  the  law  in  r^ard 
to  illegal  contracts,  and  to  point  out  the  features  which  separate  a  new 
and  independent  contract  from  an  original  illegal  transaction,  that  no 
good  purpose  would  be  served  by  reviewing  the  subject  in  the  present 
case.  Kansas  City  Hydraulic  Press  Brick  Co.  v.  National  Surety  Co., 
167  Fed.  496,  93  C.  C.  A.  132;  Mechanics'  Ins.  Co.  v.  C.  A.  Hoover 
Distilling  Co.,  182  Fed.  590,  105  C.  C.  A.  128,  31  L.  R.  A.  (N.  S.)  873 ; 
Hanover  National  Bank  v.  First  National  Bank,  109  Fed.  421,  48  C. 
C.  A.  482;  Stewart  v.  Wright,  147  Fed.  321,  77  C.  C.  A.  499;  Dunlap 
v.  Mercer,  156  Fed.  545,  86  C.  C.  A.  435 ;  Jefferson  v.  Barhans,  85  Fed. 
949,  29  C.  C.  A.  481.  We  think  this  case  falls  within  the  rule  first 
stated  in  Armstrong  v.  TcJer,  1 1  Wheat.  258,  6  L.  Ed.  468,  and  subse- 
quently applied  in  many  cases  in  the  Supreme  Court  and  in  this  court,^ 
namely,  that  when  a  contract  is  only  remotely  connected  with  an  un- 
lawful transaction,  and  rests  upon  a  new  and  independent  considera- 
tion, and  the  plaintiff  can  make  out  his  case  without  any  reliance  upon 
the  unlawful  transaction,  the  new  contract  is  Valid  and  shcwld  be  en- 
forced. It  will  be  observed  from  the  statement  of  facts  that  the  de- 
fendant here  occupies  the  meanly  dishonest  position  of  having  received 
the  full  purchase  price  of  plaintiff's  goods,  and  then  refusing  to  pay  for 
them,  although  it  has  given  repeated  contracts  upon  new  and  inde- 
pendent considerations  lunding  it  to  make  the  payment  As  observed 
by  Mr.  Justice  Holmes,  when  a  member  of  the  Supreme  Court  of 
Massachusetts,  in  Graves  v.  Johnson,  179  Mass.  53,  60  N.  E.  383,  88 
Am.  St.  Rep.  355,  in  fixing  the  degree  of  proximity  to  the  illegal 
transaction  necessary  to  taint  a  new  contract,  the  moral  turpitude 
involved  in  the  original  transaction  will  be  given  some  wei^t  by 
the  court.  As  the  only  moral  turpitude  here  is  that  which  is  implied 
from  failure  to  comply  with  a  penal  statute,  there  is  no  justification 
for  an  extension  of  the  effect  of  the  illegaUty  to  collateral  undertakings 
resting  upon  a  new  consideration. 

The  judgment  below  was  eminently  just  and  is  affirmed. 
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TRACK  SPBGIAI/riES  OO.  t.  BABNBTT. 

(Carcult  Court  of  Appeals,  Seventb  Circuit.    April  10,  1917.) 

No.  2297. 

Patents  4=3328 — Vauditt   and   iNntiNGEMSNT — RaiIi  Anchobs. 

The  Pope  patent.  No.  666,470,  the  I>aas  and  Sponenburg  patent,  Na 
720,392,  and  the  Vaughan  and  Vaugban  patent,  No.  1,021,387,  each  for  a 
device  to  prevent  creeping  of  rails  were  not  anticipated,  and  each  dis* 
closes  a  patentable  improvement  over  the  prior  art.  Each  also  held 
Infringed  by  the  device  of  the  Bodkin  patent.  No.  1,015,128. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  Otto  R.  Bamett  against  the  Track  Specialties  Com- 
pany.   Decree  for  complainant,  and  defendant  appeals,.,   AfiJrmed. 

Dwight  B.  Cheever,  oi  Chicago,  111.,  for  appellant. 
Otto  R.  Bamett,  of  Chicago,  111.,  pro  se. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  is  an  appeal  from  the  decision  of  the 
District  Court  enjoining  the  manufacttu%,  sale,  and  use  of  the  Superior 
rail  anchor,  made  pursuant  to  letters  patent  No.  1,015,129,  granted  Jan- 
uary 16,  1912,  to  John  A.  Bodkin,  as  being  in  infringement  of  claims  1 
and  2  of  letters  patent  No.  656,470,  granted  August  21,  1900,  to  John 
h.  Pope,  claim  3  of  letters  patent  No.  720,362,  granted  February  10, 
1903,  to  Edward  Laas  and  Hiram  H.  Sponenbui^,  and  claim  2  of  let- 
ters patent  No.  1,021,387,  granted  March  26,  1912,  to  David  F.  and 
David  L.  Vaughan. 

The  following  drawings  from  the  patent  in  suit,  the  Bodkin  patent, 
and  certain  alleged  anticipating  patents  to  be  considered,  together  with 
the  claims  in  suit,  will  help  to  clarify  the  situation. 

Pope's  claims  are : 

1.  A  derlce  for  preventing  creeping  of  i*all8,  comprising  a  crossbar  extend- 
ing transversely  under  the  rail  and  having  rigid  abutments  thereon  bearing 
against  the  opposite  edges  of  the  rail  flange  and  adapted  to  clamp  the  same, 
substantially  as  described. 

'  2.  A  device  for  preventing  creeping  of  rails,  comprising  a  bolder  extending 
under  the  rail  and  benrtng  against  the  opposite  edges  of  the  rail  flange,  said 
bolder  being  set  between  the  ties  and  having  a  connection  extending  laterally 
therefrom  to  a  tie,  substantially  as  described. 


Pops,  Vxeuui.1. 


■■■M.-Viim    I.  *.'liN.ii!l|J...8.l '...t 

'■■•"-'"": Y-.w^^-t-- 1. I 


Pom,  Fiouu  4. 


Laas  and  Sponenburg^s  claim  3  reads : 

A  rallstay  consisting  of  a  bar  extending  across  the  under  side  of  the  rail 
and  provided  with  Jaws  gripping  said  rail,  and  a  flange  depending  from  one 
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tnd  portion  of  the  bar  and  bearing  on  the  side  of  the  tie  and  disposed  at  an 
nngle  In  relation  to  the  length  of  the  bar  to  bold  tbeopposUe  end  portion  of 
the  bar  nonoally  out  of  contact  with  the  tie  as  and  for  the  purpose  set  forth. 

liAAB  &  Sponinbobo,  Vioa.  2  and  4. 


^    jEi^d^ 


Vaughan's  claim  2  reads : 

The  combination,  with  a  cross^tle  and  a  railroad  rail  haying  a  base  flange, 
of  an  antlcreeper  ooRiprleing  a  flat  bar  extending  beneath  the  base  flange 
and  having  flat  upwardly  extending  end  portions  provided  with  Inner  edges 
facing  the  side  edges  of  the  base  flange,  said  bar  being  provided  with  means 
for  supporting  it  on  the  base  flange,  and  maintaining  Its  side  faces  and  the 
side  faces  of  Its  end  portions  substantially  In  vertical  xweltlon,  and  means  act- 
ing on  the  rross-tle  and  on  one  end  of  the  bar  and  malatalolng  the  other  end 
of  the  bar  in  spaced  relation  to  the  cros9-Ue,  one  of  said  end  portions  having  a 
lateral  bend  therein. 


D.  F.  AND  D.  L.  Vai'ghas,  Patent 
No.  1,021,387. 


Bodkin,.  Fiob.  2  and  & 
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Xabxaut,  Fig.  1. 
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Bbowit,  Fig.  7.  Bf  orkrbubg  Patent,  No.  668,423,  Fio.  2. 


Rail  creeping,  which  offers  a  most  perplexing  problem  to  railway 
engineers  and  which  rail  anchors  are  designed  to  prevent,  is  due  to 
several  causes — primarily,  to  the  wave  motion  of  the  rail  induced  by 
the  passage  of  engines  and  cars  thereon.  Under  the  weight  of  the 
train  or  wheel  load,  the  rail  is  deflected  downwards  causing  a  small 
though  appreciable  rise  in  the  rail  immediately  in  front  of  the  on-com- 
ing wheels  which,  in  their  forward  thrust,  tend  to  force  the  rail  in  the 
directicHi  of  the  traffic.  Another  cause  of  this  longitudinal  movement 
of  the  rails  is  the  continued  or  excessive  use  of  brakes  when  approach- 
ing stations  or  grades.  The  shock  transferred  to  the  rails  by  the  fric- 
tional  gliding  of  the  heavy  wheels  over  the  rails  tends  in  a  marked  den 
gree  to  drive  them  forward.  When  heavy  rails  are  laid  upon  a  care- 
fully tamped  rock  ballast  and  the  traffic  does  not  preponderate  in  either 
direction,  there  is  comparatively  little  creeping.  When,  however,  the 
rails  are  light  and  the  roadbed  not  well  ballasted  or  when  the  traffic  is 
entirely,  as  in  the  case  of  double  tracks,  or  preponderantly,  in  one  di- 
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rection,  the  problem  of  rail  cre^mig  becomes  serious.  If  the  move- 
ment of  the  rails  is  not  checked,  the  ties  will  skew.jmd  the  roadbed  will 
become  weak  and  unsettled;  the  space  always  left  between  the  adja- 
cent rail  ends  to  allow  for  the  longitudinal  expansion  and  contraction 
of  the  rails  under  extremes  of  temperature  v/ill  close  and  in  conse- 
quence the  rails  will  be  likely  to  bend  or  buckle  laterally  and  vertically. 

A  feature  common  to  practically  all  rail  anchors  is  that  one  part  of 
the  anchor  is  clasped  upon  the  rail  and  another  part  is  attached  to  or 
abuts  the  tie,  so  that  the  longitudinal  movement  is  communicated  to  the 
tie,  which,  being  embedded  in  the  ballast,  is  better  aUe  to  resist  that 
motion. 

The  development  of  the  art,  shown  by  the  patents  in  suit  and  hy  the 
testimony,  reveals  the  discovery  of  and  adherence  to  certain  principles 
and  general  features  as  highly  desirable,  if  not  indispensable,  in  an  effi- 
cient rail  anchor,  and  the  rejection  of  othets  as  inadequate  and  imprac- 
ticable. Many  of  the  early  anchors  were  applied  only  at  the  rail  joints ; 
but  anUiors  spaced  so  far  apart  were  not  strong  enough  to  hold  the 
rail  and  increased  the  tendency  of  the  tie  to  skew  at  the  railjoint.  The 
early  devices  v/ere  bolted  to  the  rail  and  spiked  to  the  tie.  This  bolting 
not  only  weakened  the  rails  by  the  drilling  therein  of  hofes  to  receive 
the  bolts,  but  necessitated  continual  inspection  to  keep  the  nuts  tight  on 
the  bolts.  No  less  weighty  are  the  objections  to  spiking  the  anchor  to 
the  tie.  A  reverse  movement,  caused  by  a  temporary  reversal  of  traf- 
fic, by  the  expansion  or  contraction  of  the  rails,  or  by  the  reaction  from 
the  wave  movement,  must  either  carry  the  tie- with  it,  thus  weakening 
the  ballast,  or  cause  the  spike  to  work  loose' in  its  hole  in  Ae  tie.  The 
loosening  of  the  spike  from  the  tie  destroys  the  advantage  of  a  firm 
and  secure  connection  sought  to  be  obtained  hy  its  usft.  Morebver,  it 
allov/s  moisture  to  enter  the  spike  hole  and  thus  counteracts  in  part  the 
effect  of.  the  chemical  treatment  to  which  softwood  ties,  now  in  increas- 
ing use  because  of  the  growing  scarcity  of  hardwood  ties,  are  subjected 
in  order  to  render  them  capable  of  resistirig  the  elements.  To  avoid 
these  difficulties,  the  more^  recent  devices  are  so  constructed  as  to  keep 
a  firm  grip  on  the  rail,  even  as  against  a  reverse  movement,  and  by 
supplanting  bolts  with  wedges  or  springs,  and  by  dispensing  with 
^ikes  by  abutting  instead  of  fastening  the  anchor  to  the  tie,  tHe  main- 
tenance inspection  is  reduced  to  a  minimum. 

In  1900,  the  date  of  the  Pope  patent,  the  art  was  in  a  crude  and  un- 
*  developed  state.  In  his  specifications,  two  devices  are  described.  In 
Figure  1,  a  crossbar  6  extends  transversely  under  the  rail  at  a  point 
between  two  ties.  Rigid  abutments  thereon,  7  and  8,  bear  a^inst  the 
edge  of  the  flange  on  either  side.  One  end  of  the  bar  is  provided  with 
a  lug  which  fits  into  a  notch  on  the  bar  4 ',  this  bar  extends  between  two 
ties  to  whidi  it  is  spiked.  Figure  4,  a  modified  form,  is  primarily  in- 
volved in  this  suit.  There  the  holding  device  6,  with  its  abutments  7 
and  8,  is  made  integral  with  the  bar  4.  When  the  device  is  hooked  over 
the  rail  base,  it  is  rocked  horizontally  in  either  direction  until  tibe  rail 
is  firmly  clamped  between  the  abutments,  and  then  spiked  to  the  tie. 

Pope  thus  led  the  actual  development  of  the  rail  anchor  by  not  re- 
stricting the  use  of  his  anchor  to  the  rail  joint  and  by  making  the  rela- 
tion of  the  gripping  jaws  to  each  other  rigid.    Furtheiroore,  while  he 
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may  not  have  been  aware  of  it,  the  cross  bar  of  his  device  shown  in 
Figure  4  would  probably  tend  to  rotate  after  it  had  been  spiked  to  the 
tie ;  there  would  seem  to  be  a  lateral  skewing  about  the  spike  as  a  cen- 
ter when  the  longitudinal  force  acting  upMi  the  rail  is  communicated 
to  the  anchor.  Pope's  device,  while  a  distinct  step  forward,  nevertlie- 
less  had  all  the  shortC(»nings  of  a  spiked  anchor;  it  could  not  ade- 
quately meet  the  situation  arising  from  a  reverse  movement  of  the  rail. 

The  defendant  has  urged  strongly  and  at  length  the  Edmonston  pat- 
ent. No.  141,478,  issued  in  1873  for  a  scaffold  support,  as  fully  antici- 
pating tiie  Pope  and  (he  other  patents  in  suit.  With  this  contention  we 
cannot  agree.  Edmcmston  discloses  the  use  of  the  shackle  grip,  an  old 
mechanioil  expedient.  Its  specific  application  is,  however,  entirely  dif- 
ferent in  a  scaffold  support  and  in  a  rail  anchor.  In  the  one,  it  is  used 
to  obtain  a  firm  hold  upon  a  stationary  support,  such  as  the  pole  or  post 
of  a  scaffold,  in  order  to  sustain  the  ledgers  and  putlogs  over  which  the 
platform  is  built ;  in  the  other,  it  aims  to  arrest  and  prevent  the  move- 
ment of  a  rail  which  cannot,  b^  its  own  r:esistanoe,  maintain  its  station- 
ary position.  Especially  in  view  of  the  fact  that  for  several  decades' 
after  the  patent  to  Edmonston,  the  most  astute  and  thoroughly  trained 
railway  engineers  in  this  country  and  abroad  grappled  without  success 
with  the  {voblem  of  rail  creeping,  the  contention  of  the  defendant 
that  Edmonston  more  than  40  years  ago  revealed  to  the  public  a  device 
substantially  similar,  not  only  to  the  primitive  Pope,  but  to  the  Laas 
and  Sponenburg,  the  Vaugh^,  jind  the  Bodkin  anchors,  is  wanting  in 
merit. 

Tarrant  patent.  No.  492,446,  and  Noonan  patent.  No.  349,447,  are 
also  strongly  relied  upon  as  anticipations.  The  Tarrant  patent  is  for  a 
combination  niilway  tie  and  chair.  The  chair  has  a  holder  extending 
transversely  imder  the  rail  and  rigid  jaws  ot  abutments  thereon  en- 
gaging the  rail  flange.  The  chair  is  rotated  on  its  pivot  in  the  tie  to 
produce  the  desired  ^  engagement  and  is  then  secured  in  place  by  a  bolt 
go  inserted  in  each  side,  of  the  tie  at  opposite  ends.  While  one  of  the 
purposes  of  the  structure  is  to  prevent  rail  creeping.  Pope  differs  from 
Tarrant  in  this :  The  Tarrant  chair  must  set  upon  a  tie,  specially  de- 
signed to  receive  it,  ivhile  Pope's  device  is  constructed  to  set  between 
the  ties ;  the  latter  is  more  easily  constructed,  more  readily  applied  to 
the  rail,  and  more  eponomically  maintained  in  proper  condition.  For 
these  reasons,  the  pn^ess  made  by  Pope  represents  a  patentable  ad- 
vance over  Tarrant's  combination  tie.  artd  chair. 

Nor  does  the  Noonan  patent,  No.  349,447,  for  a  railway  track  sys- 
tem, satisfactorily  rebut  the  novelty  of  the  Pope  claims.  This  cumber- 
some device  has  a  pair  of  blocks  H,  H',  each  of  which  is  bolted  to  two 
adjacent  ties ;  a  grip,  resting  upon  these  blocks  and  extending  trans- 
versely under  the  rail,  comprised  a  metallic  plate  F  bent  downwardly  in 
its  center  to  form  a  recess  in  which  the  rail  fits.  The  opposite  end  parts 
/,  /',  of  the  grip  lie  loosely  in  transverse  recesses  of  the  blocks  H,  H'. 
A  block  on  one  side  of  the  rail  is  provided  with  a  threaded  bolt  which 
bears  against  the  edge  of  one  flange  of  the  gripping  plate ;  the  other 
block  is  provided  with  a  pin  and  spring  arrangement  whereby  the  pin 
bears  against  the  opposite  fiange  of  the  plate.  The  recess  of  the  grip 
P  in  which  the  rail  rests  is  stightly  wider  than  the  rail  base  so  that 
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when  the  pin  is  forced  inwardly  the  grip  F  will  be  canted  or  inclined 
horizontally  to  cause  the  diagonally  opposite  edges  /,  2  of  the  grip  to 
bite  on  the  oj^wsite  sides  of  the  rail  thus  preventing  a  backward  while 
allowing  a  forward  movement  of  the  rail.  Although  the  elements  of 
this  device  come  close  to  those  of  Pope,  the  structure  is  based  upon  a 
different  conception  and  designed  to  achieve  a  different  result.  By  the 
grip  arrangement,  Noonan  sought,  not  to  prevent  the  movement  of 
rails  in  the  direction  of  the  traffic,  which  he  sought  to  absorb  in  an- 
other way,  but  to  lock  the  rail  against  any  backward  movement.  In  his 
system,  the  grip  is  normally  loose,  offering  no  obstruction  to  the  free 
forward  movement  of  the  rail ;  in  Pope,  it  is  normally  fast  and  un- 
yielding. Noonan's  grip,  moreover,  must  rest  upon  two  bars,  one  on 
each  side  of  the  rail  and  running  parallel  with  it,  which  bars  span  the 
space  between  two  successive  ties  to  which  they  are  spiked.  In  Pope 
and  the  later  anchors,  one  connection  with  the  tie  and  on  one  side  of 
the  rail  suffices. 

Brown  patent.  No.  630,444,  for  a  rail  joint,-  likewise  fails  to  antici- 
pate Pope.  This  device  fills  in  the  entire  space  between  two  ties.  It 
has  two  jaws  grilling  the  qjposite  edges  of  tfie  base  flange  of  the  rail 
and  connected  thereunder  by  means  of  a  bolt  which  runs  transversely 
beneath  the  rail  base.  Assuming  that  this  bulky  contrivance  can  be  ap- 
plied at  any  point  along  the  rail  and  not  merely  at  the  joint,  it  fails  to 
anticipate  Pope,  because  the  jaws  are  not  rigid  or  integral  with  respect 
to  the  bar,  extending  beneatn  the  rail  base,  but  are  held  together  by 
nut  and  bolt. 

Schauman  patent.  No.  328,616,  Trude  patent.  No.  329,867,  and  Grif- 
fin patent.  No.  556»667,  are  for  tie  plates,  the  base  of  which  is  designed 
to  form  a  protecting  plate  upon  whidi  the  rail  rests.  The  overlapping 
lips  or  jaws  secure  the  rails  to  the  plates  without  the  use  of  spikes  for 
this  purpose  and  prevent  the  lateral  displacement  or  buckling  of  the 
rails.  When  installed  the  devices  are  rotated  until  the  lips  overlap  the 
rail,  and  then  are  firmly  spiked  to  tiie  tie  on  both  sides  of  the  rail. 
While  the  spiking  aims  to  prevent  a  creeping  of  the  plate  on  the  tie, 
there  is  no  suggestion  that  these  devices  are  capable  of  preventing  or 
retarding  the  longitudinal  movement  of  the  rail  itself. 

We  conclude  that  the  Pope  patent  is  not  anticipated  and  shows  pat- 
entable novelty. 

Infringement  of  claims  1  and  2  is  dear.  While  the  defendant's 
spring  lugs  are  so  located  with  reference  to  the  rail  flange  that  they 
must  engage  its  upper  surface  rather  than  its  e(^es,  and  while  this  is 
admittedly  an  improvement  upon  the  devke  shown  in  Pope's  drawings, 
this  modification  must  be  deemed  to  be  within  the  fair  range  of  equiva- 
lents to  which  Pope's  claims  are  entitled '  in  view  of  the  prior  art. 
Furthermore,  Pope's  "rigid"  abntment  of  claim  1  does  not  exclude 
defendant's  spring  metal  used  to  aocomplish  the  same  function;  and 
defendant's  flange  is  none  the  less  a  connection  because  integral  with 
the  rest  of  the  device. 

In  the  Laas  and  Sponenburg  anchor,  under  patent  No.  720,362,  a 
metal  bar  a,  placed  flatwise,  passes  transversely  under  the  rail  and  is 
formed  at  one  end  with  a  jaw  which  grips  one  edge  of  the  rail  flange. 
The  rail  flange  -on  the  opposite  side  is  engaged  by  a  detachable  jaw  c. 
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which  is  bolted  to  the  bar  a.  To  hold  the  bar  laterally  on  the  rail  R, 
a  shoulder  d  abuts  directly  against  the  opposite  edge  of  the  rail  base. 
This  shoulder  is  formed,  integral  either  with  th«  bar  a  or  with  the  de- 
tachable jaw.  The  bar  a  has  a  flange  g  dep«iding  therefrom  at  one 
side  and  disposed  to  bear  upon  the  tie  C.  The  specifications  further 
provide: 

"In  order  to  allow  the  described  rail-gripping  Jaws  to  Increase  their 
hold  on  the  rail  In  proportion  to  the  resistance  required  to  prevent  the  rail 
from  creeping,  we  form  the  flange  ff  at  an  angle  in  relation  to  the  length  of 
the  bar  a,  so  as  to  cause  the  opposite  end  portion  of  the  bar  to  be  normally 
out  of  contact  with  the  tie,  and  thus  yield  to  some  degree  to  the  longltudinnl 
strain  of  the  rail,  and  by  said  yield  of  the  bar  the  Jaws  6  e  thereof  are  caused 
to  more  effectually  pinch  the  rail  R." 

In  viiw  of  Spooenhurg's  patent,  No.  668,423,  and  Brown's  patent. 
No.  630,444,  Laas  and  Sponenburg  cannot  claim  the  broad  conception 
of  an  anchor  self-sustaining  on  the  rail  base  and  without  tie  engage- 
ment. Their  invention  is  found  in  thfe  construction  of  such  an  anchor 
having  the  tie  abutting  face  on  one  side,  while  the  opposite  end  remains 
normally  out  of  contact  with  the  tie.  ■  This  construction  enables  the 
device  to  rotate  on  the  rail  and  thus  to  strengthen  automatically  the 
grip  of  the  anchor  upon  the  rail  in  relation  to  its  longitudinal  move- 
ment.   The  prior  aft  shows  no  anticipation. 

Edraonston  has  been  fully  considered  in  discussing  Pope. 

Noonan  merely  provides  a  lock  against  a  reverse  movement  of  the 
rail,  and  is  not  calculated  or  designed  directly  to  prevent  the  longitudi- 
nal movement  of  the  rail  in  the  direction  of  the  dominant  traffic.  Even 
if  NocMian's  device  werd  reversed,  the  rotary  action  or  shackle  grip 
would  be  obtained  by  means  of  a  metal  plate  that  engages  the  rail  and 
rests  upon  blocks  which  must  be  ^iked  or  bolted  to  the  ties ;  Laas  and 
Sponenburg's  forward  step  was  in  obtaining  an  effective  shackle  grip 
action  on  a  rail  anchor  without  spiking  or  bolting  it  to  the  tie.  It  is 
clearly  a  substantial  and  patentable  advance  over  the  primitive  Noonan 
device. 

The  defendant  relies  \xpoa  Figure  7  of  Brown  patent.  No.  630,444, 
as  showing  a  shackle  grip  anchor  that  is  not  spiked  or  bolted  to  the  tie. 
Figure  7  is  a  modification  of  a  structure  described  at  length  in  the  spec- 
ifications. The  principal  embodiment  of  Brown's  patent  discloses  a 
device  filling  up  the  entire  space  between  two  ties,  and  broad  fiat  abut- 
ments extending  the  entire  lei^h  of  the  anchor  are  in  contact  with 
both  ties  at  both  sides  of  the  rail.  In  the  modification  shown  in  Figure 
7,  a  section  of  the  casting  is  left  off,  so  that  one  of  tlie  depending 
flanges  bears  upon  a  tie  on  one  side  of  the  longitudinal  axis  of  the  rail 
and  the  other  flange  bears  upon  another  tie  on  the  other  side  of  the 
longitudinal  axis  of  the  rail.  While  the  specification  su^ests  no  rea- 
son for  the  modification,  the  only  apparent  object  was  economy  of 
metal.  The  modified  form,  like  the  principal  embodiment,  fits  snugly 
between  the  two  ties,  and  allows  no  play  for  a  rocking  or  rotating 
movement  that  would  affect  in  any  substantial  degree  the  grip  upon  the 
rail.  Moreover,  Brown's  device  is  a  rail  joint;  it  was  not  designed  to 
be  used  at  any  other  point,  and  because  of  its  size  and  form  it  could 
not  practically  and  commercially  be  applied  at  several  points  along  a 
single  rail. 
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If  Pope's  anchor  as  represented  in  Figure  4  is  rotated  to  obtain  a 
firm  ^p  before  it  is  spiked  to  the  tie,  it  may  have  a  slight  leverage 
after  it  is  fastened  to  the  tie,  resulting  from  its  tendency  to  rotate  upon 
the  spike.  But  Pope's  leverage  is  not  cmly  less  effective  than  Laas  and 
Sponenbui^s ;  it  is  obtained  oy  virtue  of  the  attachment  of  th©  device 
to  the  tie — ^that  is,  at  a  cost  and  a  sacrifice  which  the  teachings  of  the 
art  oppose,  and  the  avoidance  of  which  constitutes  Laas  and  Sponen- 
burg's  merit.  Their  device,  under  a  reverse  movement,  cannot  injure 
the  tie  or  become  loose ;  the  flange  will  merely  tend  to  witfidraw  from 
contact  with  the  tie. 

Sponenburg,  in  his  patent  No.  668,423,  shows  no  grasp  of  the 
shackle  grip  conception ;  in  Figure  2  the  tie  abutting  face  extends  be- 
yond the  longitudinal  axis  of  the  rail,  so  that  there  is  only  the  slightest 
leverage,  a  practically  negligible  tendency,  in  the  device  to  skew  lat- 
erally. 

The  Bodkin  structure  responds  fully  to  claim  3  in  suit;  that  Laas 
and  Sponenburg's  drawings  and*specincations  show  a  detachable  jaw, 
does  not  limit  this  twoader  claim  to  the  preferred  construction:  de- 
fendant's integral  jaw  does  not  enable  it  to  avoid  the  chstrge  of  in- 
fringement. 

Tlie  device  under  the  Vaughan  patent.  No.  1,021,387,  consists  of  a 
spring  steel  bar  or  yoke  6  extending  across  and -under  the  rail  base  and 
a  malleable  iron  shoe  11.  The  yoke  is  formed  from  a  flat  blank  of 
sheet  steel  arranged  with  its  side  or  flat  faces  in  a  substantially  vertical 
position.  Ori  each  end  it  has  an  upwardly  extending  portion.  One 
of  these  7  is  hooked  over  one  edge  of  the  fail  flange,  the  other  6  is 
straight  and  fits  into  a  slot  in  the  shoe,  which  engages  the  other  edge 
of  the  base  flange.    Two  vital  features  of  the  yoke  are  thus  specified: 

"It  will  be  readily  understood  that  to  eirfErtoying  the  flat  bar  5  with  Its 
end  portions  6  and  7  arranged  with  their  side  faces  in  vertical  position,  as 
shovrn  in  the  drawlnf^,  that  the  strain  upon  the  end  portions  6  a&d  7,  as  well 
as  the  tension  on  the  body  of  the  bar  5,  is  in.  the  direction  of  the  flat  faces  of 
the  parts  of  the  bar  in  preventing  the  rail  S  from  creeping,  thus  giving  us 
the  masimuni  strength  for  a  given  quantity  of  metal  employed  in  the  bar. 
This  forms  an  important  feature  of  oar  invention." 

"The  lateral  b^d  in  the  end  portion  7  of  the  bar  5  •  •  *  1b  provided 
for  the  purmee  of  stiffening  that  end  of  tbe  bvc" 

The  yoke  and  the  shoe  are  held  together  by  a  spring  action.  The 
bar  5  is  made  of  spring  steel,  and  when  the  parts  are  assembled  in  their 
proper  positions,  the  spring  action  of  the  bar  in  tending  to  asstmie  a 
position  from  which  it  was  sprung  by  the  torsional  twist  given  to  it 
in  fitting  it  into  the  shoe — 

"exerts  a  forward  and  a  downward  pressure  ■upon  the  end  portion  7  and  the 
part  10,  pressing  the  part  10  against  the  upper  face  of  the  base  flange,  and  a 
reverse  or  rearward  pressure  upon  the  end  portion  6  presisdBg  the  rearward 
face  of  the  end  portion  6  against  the  projection  16  and  the  forward  £aoe  of 
the  bar  5  against  the  rearward  face  13  of  the  shoe." 

The  result  of  this  torsional  twist  or  spring  action  is  to  cause  the 
parts  of  the  anticreeper  to  grip  firmly  the  rail  flai^  without  any  bolts. 
The  shoe  11  has  a  tie-abutting  face  11,  about  which  the  anchor  will 
tend  to  rock,  so  that  the  tendency  of  the  rail  to  crtep  will  increase  the 
wedging  action.  This  shackle  grip  action,  quite  similar  to  that  found  in 
the  Laas  and  Sponenburg  device,  is  thus  described: 
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"Wben  the  parts  of  the  antlcre^per  are  assembled  upon  the  base  flange  4  of 
the  rail  S  with  the  abutments  12  ot  the  shoe  11  engaging  the  cross-tie  2,  as 
Shown  in  Flga  1,  2,  and  3,  the  end  of  the  bar  5  opposite  to  the  shoe  11,  Is 
maintained  In  sliced  relation  to  the  cross-tte  S  by  the  shoe  11.  Should  the 
rail  S  attempt  to  creep  forwardly  or  In  the  direction  of  the  arrows  shown  In 
Figs.  1  and  2,  forward  movement  of  the  shoe  11  will  be  parevented  by  the  cross- 
tie  2,  and  the  rail  in  creeping  forwardly  will  carry  with  It  the  raid  of  the  bar 
5  opposite  to  the  shoe  11 ;  and  immediately  upon  the  Initial  creeping  move- 
ment of  the  rail  3,  the  bar  5  will  tend  to  assume  a  diagonal  position  beneath 
the  base  flange  4,  thereby  forcing  the  inner  edge  9  ot  the  end  portion  7  firmly 
into  engagement  with  one  side  edge  of  the  base  flange  4;  and  at  the  same 
time  forcing  the  inner  edge  9  of  the  end  portion  6  against  the  outer  face 
of  the  body  of  the  shoe  11,  and  consequently  forcing  the  shoe  11  against  the 
other  side  edge  of  the  base  flange  i,  thus  firmly  gripping  the  rail  and  prevent- 
ing it  from  creeping." 

At  the  time  the  Vaughan  patent  in  suit  was  applied  for,  an  anchor 
self-sustaining  upon  the  rail  without  use  of  spike  or  bolt  was  not  new 
in  the  art.  Leighty  (patent  No.  809,193,  1906)  and  Lien  (patent  No. 
816,926,  1906)  sustained  their  devices  upon  the  rail  by  a  wedge  ar- 
rangement; D.  F.  Vaughan  (patent  No.  897,037,  1908)  and  D.  F.  and 
D.  L.  Vaughan  (patent  No.  897,038,  1908),  prior  to  their  patent  here 
in  suit,  had  constructed  an  anchor  sustainable  on  the  rail  by  virtue  of 
a  spring  action  resulting  from  a  torsional  twist  of  the  base  of  the 
yoke.  All  of  these  patents,  moreover,  have  a  shackle  grip  similar  to 
that  of  the  Laas  and  Sponenburg  device.  Even  a  lateral  bend  in  the 
end  portion  hooking  over  the  rail  flange  on  the  side  not  engaged  by  the 
shoe  is  disclosed  in  Figure  3  of  D.  F.  and  D.  L.  Vaughan  patent,  No. 
8?7,038. 

Vaughan's  advance  over  the  prior  art  is  in  the  use  of  flat  sheet  steel 
arranged  edgewise — ^that  is,  substantially  in  a  vertical  position — and 
the  employment  therewith  of  a  lateral  bend  in  one  of  its  end  portions 
which  is  likewise  arranged  edgewise.  As  the  strain  upon  the  end  por- 
tions, as  well  as  the  tension  on  the  body  of  the  yoke,  is  in  the  direction 
of  the  flat  faces  of  the  bar,  a  maximum  resisting  strength  for  a  given 
quantity  of  metal  is  thus  attained.  While  in  the  Vaughan  patent.  No. 
897,038,  the  lateral  bend  appears,  it  is  not  there  used  in  combination 
with  the  flat  vertical  sides;  so  used  it  tends  to  stiffen  the  end  of  the 
yoke.  These  improvements  justified  the  grant  of  letters  patent,  and 
defendant  has  paid  them  the  tribute  of  copying  them. 

In  defendant's  device,  the  anchor  is  made  from  a  single  piece  of 
sheet  steel.  A  flat  strip  or  yoke  S  arranged  edgewise,  carrying  at  its 
ends  hooks  4  and  5  which  are  adjfpted  to  overlie  the  outer  edges  of  the 
rail  base,  passes  under  the  rail.  Extending  from  the  yoke  at  an  acute 
angle  is  a  post  or  strut  6  which  abuts  against  the  tie  S  with  its  turned 
end  7.  The  parts  are  so  shaped  and  proportioned  that  when  the  yoke 
is  placed  beneath  the  rail  at  right  angles  to  the  longitudinal  axis  of  the 
rail,  the  hooks  may  be  slipped  over  the  base  flange  of  the  rail. 

"The  anchor  Is  then,"  quoting  from  the  specifications,  "slipped  along  the  rail 
nntll  the  post  engages  with  the  tie  in  advance  of  the  anchor  and  then  the  end 
upon  which  the  hook  Is  carried  is  driven  forward  so  as  to  bring  the  yoke  at 
an  angle  to  the  longitudinal  axis  of  the  rail.  This  causes  the  hooks  to  take 
a.  firm  grip  upon  the  edges  of  the  base  flange  of  the  rail,  and  any  tendency  of 
tbe  rail  to  nrove  forward  causes  the  hook  4  to  take  a  tighter  grip,  so  that  it 
will  follow  any  movraient  which  the  rail  may  hare.  Since  the  opposite  end 
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of  the  yoke  Is  prevented  from  moving  forward  by  reason  of  the  engagement 
of  the  post  with  the  tie,  a  forward  pull  npon  the  hook  4  causes  the  yoke  to 
assume  a  still  greater  Inclination  to  the  longitudinal  axis  of  the  rail  and 
consequently  produces  a  still  tighter  grip  upon  the  ralL" 

Bodkin  further  states  in  his  specifications : 

"In  both  of  the  forms  which  I  have  Just  described  I  prefer  to  nJftke  the 
angles  of  the  under  edges  of  the  books  somewhat  smaller  than  the  angles  of 
the  top  of  the  base  flanges  of  the  rail ;  for  example,  where  the  angle  of  the 
base  flange  Is  13  degrees,  the  angle  of  the  under  edges  of  the  hoolcs  may  be 
made  about  12  degrees.  This  enables  me  to  obtain  a  very  powerful  wedging 
action  as  the  anchors  are  swung  around  at  an  angle  to  the  longitadinal  axis 
of  the  rails  and  carry  the  books  farther  np  on  the  base  flanges." 

From  this  description  it  may  be  seen  that  this  anchor  like  Vaughan's 
is  free  of  bolts  and  spikes  and  maintains  a  firm  grip  upon  the  rail  even 
as  against  a  reverse  movement ;  it,  too,  is  so  designed  that,  by  reason 
of  the  shackle  grip  action,  the  greater  the  tendency  to  creep,  the  firmer 
and  more  secure  the  engagement  of  the  hooks  with  the  raul  flange  be- 
comes. It  may  be  an  improvement  on  Vaughan  in  being  a  one  piece 
device ;  but,  as  neither  the  language  of  Vaughan's  claim  2  nor  the  prior 
art  limit  them  to  two  pieces,  and  as  Bodkin's  anchor  possesses  all  the 
features  and  embodies  the  principles  and  conception  for  which  the  art 
is  indebted  to  the  Vaughans,  it  is  none  the  less  an  infringement. 

Assuming  that  the  use  of  flat  steel  arranged  edgewise  is  of  particu- 
lar value  only  where  the  yoke  is  given  a  torsional  twist  and  that  the 
claim  in  suit  should  therefore  be  restricted  to  devices  maintained  on 
the  rail  by  a  spring  action,  the  Bodkin  anchor  infringes;  for  as 
Vaughan  testified  without  contradiction,  when  the  end  of  the  anchor 
spaced  apart  from  the  tie  is  driven  toward  the  tie  to  take  up  the  slack, 
the  device  is  put  under  tension  and  the  inwardly  projecting  lips  are 
caused  to  ride  upwardly  on  the  rail  flange,  thereby  rocking  the  lips  in 
opposite  directions  and  twisting  the  whole  device. 

The  decree  of  the  District  Court  will  be  aflirmed. 


HAZEN  MFG.  CO.  ▼.  WARBHAM. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    May  8.  1917.) 

No.  29i0. 

1.  Patents  ®=>283(1) — Sttit  fo«  Infbin^ement— Definses— I/icense. 

By  an  oral  agreement  defendant,  which  was  a  manufacturer  of  klodred 
articles,  was  to  furnish  the  material  and  workmen  to  build  a  atructore 
invented  by  complainant  for  experimental  purposes,  and  if  it  proved  ftuc- 
cessful  they  were  to  enter  into  a  contract  respecting  Its  manufacture. 
After  the  experimental  work  was  done  and  a  patent  had  been  applied  for, 
a  written  contract  was  made  between  them  to  continue  for  a  year,  by 
which  defendant  was  to  manufacture  and  sell  the  machines  and  pay  com- 
plainant a  royalty,  and  a  commission  on  such  as  were  sold  by  him.  Held 
that.  In  view  of  such  contract,  defendant  could  not  set  np.  In  defense  to  a 
subsequent  suit  for  infringement,  that  It  was  a  part  of  the  oral  agree- 
ment that  It  sliould  have  an  exclusive  license  or  a  shop  right  to  manufac- 
ture under  the  patent  during  its  full  term: 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  {$  448-150,  452.] 
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2.  BvtMNCK  ®=442(1) — ^Pasol  Testimony  to  Vabt  Wbitino, 

Where  a  written  contract  appears  on  Its  face  to  be  comprehensive  and 
complete,  parol  testimony  Is  not  admissible  to  prove  a  prior  oral  agree- 
ment to  enlarge  or  vary  Its  terms. 

[Kd.  Note.— For  other  cases,  se«  Evidence,  Cent  Dig.  §  1882.] 
8.  Patents  <S=3210 — liicBNSEa— Iuplied  License. 

An  Implied  license  or  shop  right  under  a  patent  rests  upon  conduct  of 
the  patentee  which  raises  an  estoppel  In  pais,  and  cannot  be  set  up  in  the 
f&ce  of  on  express  license. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  U  301,  802.] 

Appeal  from  the  EUstrict  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Suit  in  equity  by  Percy  Wareham  against  the  Hazen  Manufacturing 
Company.    Decree  for  complainant,  and  defendant  appeals.    Affirmed. 

Wm.  M.  Swan,  of  Detroit,  Mich.,  for  appellant. 
.  S.  C.  Barnes,  of  Detroit,  Mich,,  for  appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and  SAN- 
FORD,  District  Judge. 

WARRINGTON,  Circuit  Judge,  The  bill  below  alleges  in  the  usual 
form  infringement  of  patent  No.  1,058,281,  relating  to  improvements 
in  waste-paper  presses,  issued  to  Percy  Wareham,  appellee,  April  8, 
1913.  The. original  answer  does  not  in  terms  deny  the  charge  of  in- 
fringement, though,  after  admitting  that  the  articles  manufactured  by 
defendant  embody  "certain  ideas  and  constructions  which  are  illustrat- 
ed and  described"  in  the  letters  patent,  the  answer  alleges  that  some  of 
these  "constructions"  are  "so  old  and  well  known  in  the  art  as  to  be 
public  property,  available  to  any  one,  while  other  features  therein 
shown  are  properly  the  invention  of  another  or  others,  which  said  Per- 
cy Wareham  wrongfully  appropriated  and  falsely  claimed  as  his  own 
in  presenting  his  application  for  patent,"  and  the  names  and  addresses 
of  four  persons  are  set  out  from  whom  it  is  alleged  such  appropriation 
was  made.  These  allegations  are  made  the  basis  of  a  charge  that  "the 
issuance  of  said  letters  patent  was  wholly  void."  The  answer  is  otlier- 
wise  in  ordinary  form,  and  prays  dismissal  of  the  bill.  Later,  an 
amendment  was  made  to  the  answer,  in  effect  averring  anticipation  and 
invalidity  of  tlie  patent  in  suit  through  references  to  a  number  of  earlier 
patents,  and,  by  separate  paragraph,  alleging  further : 

"That  previous  to,  during,  end  after  the  time  during  which  said  Percy 
Wareham's  application  for  said  letters  patent  was  made  and  pending,  bis 
relations  to  defendant  were  sucb  that  defendant  was  and  is  now  entitled  to 
the  outright  ownership  of  any  letters  patent  for  which  he  may  have  made 
application,  or  which  may  have  been  issued  to  him,  or  to  an  irrevocable  license 
or  shop  right  therein  and  thereunder,  without  costto  defendant  or  its  privies  in 
Interest,  other  than  the  regular  payments  to  which  his  contract  of  hiring  en- 
titled him.  Wherefore,  if  for  no  other  reason,  though  others  exist,  as  stated, 
this  cause  is  wholly  without  merit,  and  defendant  prays  relief  accordingly  as 
though  the  matters  herein  set  up  had  been  made  the  subject  of  a  cross-bill 
or  of  a  separate  suit  in  the  premises." 

[1]  The  case  was  heard  and  disposed  of  under  this  state  of  plead- 
ing, upon  proofs  (including  the  letters  patent)  tending  to  support  the 
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allegations  of  the  bill  of  complaint,  and  also  upon  evidence  in  relation 
to  the  shop  right  alleged  in  the  amendment  to  the  answer.  The  defend- 
ant, however,  offered  no  evidence  in  support  of  the  allegations  of  its 
answer  or  the  amendment  thereto,  except  as  to  its  alleged  "irrevocable 
license  or  shop  right"  True,  the  defendant  called  one,  and  only  one, 
of  the  persons  named  in  its  answer  from  whom  it  is  there  alleged  that 
Wareham  wrongfully  appropriated  "patentable  structural  ideas";  but 
the  witness  gave  no  testimony  in  support  of  the  allegation,  and,  as 
will  be  pointed  out  later,  defendant  admitted  that  Wareham  is  the  in- 
ventor of  the  patented  device,  and  it  also  appears  that  defendant  had 
been  "selling  balers  (the  device  in  issue)  down  to  the  date  of  trial,  sub- 
stantially like  the  patent  in  suit."  The  contest  at  the  trial  was  thus  re- 
duced to  the  issue  concerning  the  alleged  "irrevocable  license  or  shop 
right."  Decree  of  perpetual  injunction  was  entered  in  Wareham's 
favor  as  to  claims  1,  2,  3,  and  4  of  the  letters  patent,  and  granting  the 
usual  accounting.    The  defendant  company  appeals. 

It  is  said  in  behalf  of  the  company  that  its  evidence  was  offered  "in 
the  nature  of  a  plea  in  bar  under  the  old  equity  rules,"  and  on  the  basis 
of  a  claimed  "irrevocable  shop  right"  in  the  company.  This  at  once 
presents  the  question  whether  Wareham's  relation  to  the  company,  and 
the  course  he  pursued  in  respect  of  his  invention,  amounted  to  a  con- 
sent on  his  part  that  the  company  should  have  the  shop  right  claimed. 
The  company  had  been  engaged  in  the  manufacture  of  paper  balers  and 
other  articles  since  1906.  About  that  time  Wareham  at  his  own  re- 
quest became  a  small  stockholder  in  the  company,  and  its  shipping 
clerk ;  his  position  was  subsequently  changed  on  like  request  to  that  of 
a  traveling  salesman  of  wooden  paper  balers,  the  only  kind  of  balers 
the  company  was  then  manufacturing.  This  change  in  position  involv- 
ed a  change  in  his  compensation  from  a  fixed  weekly  sum  to  a  commis- 
sion basis,  and  required  him  to  pay  his  traveling  expenses.  While  so 
engaged,  and  in  February,  1912,  Wareham  conceived  the  idea  of  a  steel 
paper  baler.  He  prepared  drawings  showing  his  proposed  device,  and 
upon  securing  from  the  president  of  the  defendant  company,  Mr. 
Hazen,  and  tibe  factory  superintendent,  Mr.  Callender,  a- conditional 
pledge  of  secrecy,  presently  to  be  shown,  he  disclosed  his  idea  and 
showed  his  drawings  to  them.  This  resulted  in  the  development  of 
Wareham's  plan  and  the  construction  of  the  baler  in  question.    The  ' 

company  furnished  the  materials;  some  of  its  employes,  particularly 
its  tool  maker,  worked  with  Wardiam  and  under  his  guidance  in  pro- 
ducing the  baler;  in  working  out  Wareham's  plan  it  was  found  neces- 
sary to  make  some  changes,  and  to  send  him  at  the  expense  of  the  ctwn-  , 
pany  on  several  trips  to  secure  patterns  and  the  like;  yet  all  these  I 
things  appear  to  have  been  done  under  a  distinct  arrangement  made  ' 
between  Wareham  and  the  company  that  their  rights  in  respect  of  the 
baler,  in  the  event  of  a  successful  result,  should  be  made  the  subject 
of  a  written  contract.    Wareham's  testimony  as  to  the  arrangement 
was  that,  when  he  explained  his  idea  and  showed  his  plans  for  the 
baler  to  Hazen  and  Callender,  as  before  stated,  it  was  verbally  agreed : 

"That  they  would  not  disclose  what  I  showed  them,  or  make  such  a  baler 
unless  nnder  contract  with  me,  later  on.  That  was  the  only  contract  there 
was,  the  understanding  beUig  that  the  company  was  to  fumisb  the  material  am 
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back  the  experimental  work  on  tbls  baler;  it  It  proved  a  success,  we  were  to 
hare  u  written  contract" 

Hazen  testified  that  the  verbal  agreement  required  the  company  to — 

"stand  tbe  experimental  expense  of  putting  tbe  baler  on  the  market,  cost  oC 
materials,  the  time  ot  the  best  workmen  la  the  abop  a,t  his  (Wareham's)  dis- 
posal or  under  bis  direction,  and  he  on  his  part  agreeing  to  c^re  the  company 
the  exclusive  sale  of  the  invention  during  the  life  of  whatever  patent  might 
be  taken  out  on  it,  H  It  proved  satisfactory.  After  talking  with  him  along 
this  line,  and  there  were  other  things,  we  also  discussed  at  that  time  the 
commission  that  Waceham  should  have  as  a  salesman  ot  these  balers,  and  I 
think  that  we  then  agreed  on  the  royalty  of  $1  per  machine." 

Wareham  and  Hazen  were  the  only  witnesses  who  testiJSed  on  the 
subject  of  the  verbal  understanding.  The  baler  so  produced  proved 
to  be  a  success ;  and  Wareham,  after  calling  the  subject  of  the  contract 
to  the  attention  of  Hazen,  prepared  a  form  with  Hazen's  assent,  and» 
Hazen  having  made  some  change  in  the  draft,  the  instrument  as  thus 
changed  was  executed  by  the  company  and  Wareham  on  June  22,  1912. 
A  copy  appears  in  the  margin.^  It  is  to  be  observed  that  Wareham  and 
Hazen  are  in  practical  harmony,  both  as  to  the  existence  of  an  anteced- 
ent oral  arrangement  and  its  terms,  except  in  one  particular;  this  ex- 
ception is  significant.  According  to  Wareham's  recollection  of  the  oral 
agreement,  and  according  to  the  written  contract  itself,  no  statement  is 
to  be  found  giving  to  "the  company  the  exclusive  sale  of  the  invention 
during  the  life  of  whatever  patent  might  be  taken  out"  on  the  baler; 

1  'In  contract  of  agreement  made  this  22d  day  of  June,  1912,  between  the 
Haaen  Manufacturing  Oa,  party  ot  the  first  par^  and  Percy  Wareham,  party 
ot  the  second  part 

"Whereas,  the  Hazen  Mfg.  Co.  does  hereby  agree  to  manufacture,  advertise 
and  use  all  Qpsslble  means  to  place  upon  the  market  the  paper  press  known  as 
tlie  Leader  steel  press,  the  Invention  of  said  Percy  Wareham. 

"Whereas,  the  Hazen  Mfg.  Co.  also  agrees  to  pay  Percy  Wardiam  a  royal- 
ty of  $1.00  each  on  each  Leader  steel  press  sold  or  disposed  of  in  any  way, 
except  those  sold  or  disposed  of  by  Percy  Wareham  personally;  the  payment 
of  royalty  to  begin  with  the  allowance  of  the  patent  as  hereinbefore  speci- 
fied, and  on  all  steel  presses  afterward  sold  In  any  way  except  those  sold  by 
Percy  Wareham  personally. 

"Whereas,  the  Hazen  Mfg.  Co.  agree  with  Percy  Wareham  to  keep  an  exact 
record  of  such  machines  sold  for  his  Inspection,  and  to  pay  said  Percy 
Wareham  a  commission  of  $1L00  on  all  steel  presses  gold  by  him  and  to  allow 
full  commission  on  all  sales  made  by  the  Hazen  Mfg.  Co.  from  names  or 
leads  furnished  by  Percy  Wareham ;  also  to  construct  at  least  six  models  for 
the  use  of  salesmen  within  the  next  three  months  from  dating  hereon ;  and 
to  pay  said  commission  in  advance  on  tbe  first  and  the  fifteenth  of  each  ■ 
month.  Said  Percy  Wareham  agreeing  that,  on  all  presses  returned  or  not 
settled  for  and  sold  by  him,  the  commissions  shall  be  taken  from  the  semi- 
monthly payments,  upon  proof  of  their  return  being  shown. 

"Said  Percy  Wareham  also  agrees  to  make  sales  only  to  such  people  as  In 
his  Judgment  are  reliable  and  worthy  parties,  and  not  to  sell  or  handle  any 
other  press  dutlng  the  life  of  this  contract  of  agreement,  and  to  use  all 
means  and  power  at  his  command  to  further  the  sales  of  this  madilne  or  press. 

"Signed  this  22d  day  of  June,  1912. 

"In  force  untU  July  1st,  1913.  Hazen  Mfg.  Co.,  by  L.  B.  Hazen,  Prea. 

"Percy  Wareham. 
"Witness: 

"Villette  Hazen. 
"Josephine  Lester." 
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this  statement  appears  only  in  Hazen's  testimony  as  to  the  terms  of  the 
oral  agreement.  True,  omission  occurs  in  the  written  contract  respect- 
ing the  preliminary  expenses  incurred  in  reducing  the  Wareham  in- 
vention to  practice,  as  well  as  to  the  exclusive  privilege  claimed  for  the 
company ;  but  there  is  a  marked  distinction  between  these  omissions. 
Wareham  and  Hazen  concur  in  recollection  as  to  the  former,  while 
they  are  in  conflict  as  to  the  latter.  When  the  contract  was  written, 
the  preliminary  expense  item  was  a  closed  transaction  and  could  never 
recur.  The  exclusive  privilege  about  which  Hazen  alone  testified  was 
to  subsist  throughout  the  life  of  the  patent  in  contemplation,  17  years. 
Thus,  if  the  omitted  item  of  expense  had  been  placed  in  the  written 
contract,  the  provision  would  have  been  in  accord  with  the  testimony, 
and  would  not  have  changed  the  operation  and  effect  of  the  instru- 
ment ;  but  the  claimed  exclusive  privilege  cannot  be  considered  as  part 
of  the  written  contract  without  encountering  a  serious  conflict  in  the 
testimony  or  without  materially  altering  and  varying  the  instrument 
itself. 

[2]  The  contract  appears  on  its  face  to  be  comprehensive  and  com- 
plete, and  the  feature  in  question  of  Hazen's  testimony  is  under  well- 
settled  rules  inadmissible.  McAleer  v.  United  States,  150  U.  S.  424, 
432,  14  Sup.  Ct.  160,  37  L.  Ed.  1130;  Seitz  v.  Brewers  Refrigerating 
Co.,  141  U.  S.  510,  517, 12  Sup.  Ct.  46,  35  L.  Ed.  837;  De  Witt  v.  Ber- 
ry, 134  U.  S.  306,  315,  10  Sup.  Ct.  536,  33  L.  Ed.  896;  Montgomery  v. 
^tna  Life  Ins.  Co.,  97  Fed.  913,  917.  38  C.  C.  A.  553  (C.  C.  A.  6) ; 
Every  v.  Candee,  17  Blatchf .  200,  205,  Fed.  Cas.  No.  4,583 ;  Hunting- 
ton V.  Toledo,  St.  L.  &  W.  R.  Co.,  175  Fed.  532,  537,  99  C.  C.  A.  154 
(C.  C.  A.  6).  Furthermore,  the  testimony  was  permitted  below  to  take 
a  wide  range  with  a  view  of  ascertaining  the  truth  concerning  the  re- 
lations and  dealings  between  Wareham  and  the  company;  and  in  the 
course  of  his  opinion  the  trial  judge  said  in  respect  of  the  oral  agree- 
ment and  the  written  contract : 

"The  parties  operated  under  the  oral  agreement  for  a  time.  The  oral  agree- 
ment was  reduced  to  writing  on  June  22,  1912,  and  that  contract  •  •  • 
■was  the  agreement  between  the  parties  under  which  the  work  was  done  In  the 
shop  of  the  defendant  company  and  materials  were  furnished  by  the  defendant 
company,  and  the  other  Uilngs  were  done  by  the  defendant  company  to  de- 
velop this  machine.  It  was  a  definite  agreement  and  the  compensation 
passing  to  each  of  the  parties  was  fixed  by  It  I  find  that  it  was  the  oral 
agrei'ment  made  by  the  parties,  except  that  It  was  made  more  definite  and 
more  tangible,  by  being  placed  In  writing.    •    •    •  •• 

With  a  like  view  the  trial  court  admitted  proofs  relative  to  the  deal- 
ings of  the  parties  under  the  contract.  These  proofs  for  the  most  part 
concerned  the  observance,  and  in  a  number  of  instances  charges  of  non- 
observance,  of  the  contrkct  by  the  respective  parties.  Here  again  the 
impressions  that  the  witnesses  made  upon  the  court  below  are  to  be 
found  in  a  statement  in  the  opinion  of  the  learned  trial  judge  that  he 
believed  Mr.  Wareham.  The  demeanor  of  the  witnesses  and  their  op- 
portunities to  know  at  first  hand  the  facts  about  which  they  testified  of 
course  had  much  to  do  with  their  credibility ;  and  it  is  observable  that 
defendant's  factory  superintendent,' who  was  present  at  the  time  Ware- 
ham states  the  oral  agreement  was  made,  was  not  called  to  testify. 
We  feel  bound  to  conclude  that  the  written  contract  was  intended  to 
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embrace  all  parts  of  the  true  oral  agreement,  except  the  past  and  im- 
material item  of  preliminary  expense,  and  to  express  the  real  relations 
of  the  parties  to  the  invention  in  suit.  We  may  allude  to  the  essehtial 
provisions  of  the  contract.  It  stated  that  the  invention  was  that  of 
Wareham.  The  company  obligated  itself  to  manufacture,  advertise, 
and  use  all  possible  means  to  place  the  paper  presses  on  the  market; 
to  pay  Warehjim  a  royalty  of  $1  upon  each  press  "sold  or  disposed  of 
in  any  way,  except  those  sold  or  disposed  of"  by  him;  and  also  to  pay 
him  a  "commission  o^  $1 1  on  all  presses  sold  by  him  *  *  *  and  on 
all  sales  made"  by  the  company  "from  names  or  leads  furnished"  by 
Wareham.  Wareham  obligated  himself  to  make  sales  only  to  such 
persons  as  in  his  judgment  were  reliable  and  worthy,  not  to  sell  an}' 
other  presses  during  the  life  of  the  contract,  and  to  use  his  best  en- 
deavors to  promote  sales  of  the  baler.  The  instrument  bore  date 
June  22,  1912,  and  was  to  be  "in  force  until  July  1st,  1913." 

[8]  Stated  otherwise:  The  subject-matter  of  the  contract  was 
Wareham's  invention,  and  both  parties  undertook  to  promote  its  sale ; 
and  to  this  end  Wareham  in  effect  licensed  the  company  to  manufac- 
ture and  sell  the  invented  baler  for  a  limited  period  only  and  subject  to 
a  royalty  and  sales  commission  reserved  to  himself.  Manifestly  there 
could  be  no  implied  license  in  the  presence  of  this  instrument ;  an  ex- 
press license  and  an  implied  license  cannot  in  the  nature  of  things  co- 
exist. As  Judge  Gray  said,  in  Sanitary  Mfg.  Co.  v.  Arrott,  135  Fed. 
750,  758,  68  C.  C.  A.  388  (C.  C.  A.  3)  when  disposing  of  a  feature  of 
the  case  kindred  to  the  present  controversy : 

"No  Implied  contract  of  license,  arising  from  the  circumstances  under 
wblch  the  patent  was  taken  out  and  tlie  relations  of  the  parties,  can  be  set 
up  In  the  face  of  a  proved  special  contract  of  license." 

The  very  condition  under  which  Wareham  consented  to  disclose  his 
invention  to  the  company's  representatives  resulted  in  the  execution 
and  observance  of  the  written  contract;  and  it  plainly  is  not  open  to 
the  company  now  to  insist  that  Wareham  ever  consented,  either  im- 
pliedly or  otherwise,  to  the  gratuitous  use  of  his  invention  (Talbert  v. 
United  States,  25  Ct.  CI.  141,  156);  such  insistence  is  contradictory 
alike  of  Wareham's  conduct  and  the  contract  itself  (McAleer  v.  United 
States,  supra,  150  U.  S.  424,  432,  14  Sup.  Ct.  160,  37  L.  Ed.  1130). 
Ever  since  McClurg  v.  Kingsland  (1843)  1  How.  (42  U.  S.)  202,  11  h. 
Ed.  102,  the  rule  has  prevailed  that  an  implied  license  such  as  is  claim- 
ed here  under  the  customary  name  of  a  "shop  right"  is  to  be  found- 
ed upon  condiftt  of  the  inventor  which  gives  rise  to  an  estoppel  in  pais ; 
such  cases  must  of  necessity  depend  at  last  upon  the  intention  of  the 
parties ;  and  such  intention  is  of  course  to  be  ascertained  in  every  case 
according  to  the  particular  facts  and  circumstances  involved.  Gill  v. 
United  States,  160  U.  S.  426,  430,  16  Sup.  Ct.  322,  40  L.  Ed.  480; 
Withington-Cooley  Manufg.  Co.  v.  Kinney,  68  Fed.  500,  506,  15  C. 
C.  A.  531  (C.  C.  A.  6) ;  Blauvelt  v.  Interior  Conduit  &  Insulation  Co., 
80  Fed.  906,  908,  26  C.  C.  A.  243  (C.  C.  A.  2);  Barber  v.  National  Car- 
bon Co.,  129  Fed.  370,  374,  64  C.  C.  A.  40,  5  L.  R.  A.  (N.  S.)  1154 
(C.  C.  A.  6).  These  cases  are  but  illustrative  of  many  decisions,  and 
it  is  not  to  be  doubted  that  they  state  the  settled  rule. 

The  difficulty  with   the  defense   made   in   the   instant  case   is 
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that  it  fails  to  show  the  element  of  consent  on  the  part  of  the  employe 
(Wareham)  which  is  the  distinguishing  feature  of  all  decisions  holding 
the  employe  to  be  estopped;  and  hence  the  citations  relied  on  by  the 
learned  counsel  are  not  applicable.  It  is  scarcely  necessary  to  add  that 
estoppel  caimot  be  based  upon  the  fact  (already  discussed  in  another 
connection)  that  the  company  bore  the  expense  of  reducing  Wareham's 
invention  to  practice,  since  this,  as  well  as  Wareham's  disclosure  of  his 
invention  to  the  company,  was  in  purstiance  of  a  proved  understanding 
that  the  rights  of  the  parties  should  be  fixed  by  a  subsequent  written 
contract ;  it  might  be  conceded  that  in  the  absence  of  this  distinct  con- 
dition the  company  would  have  been  entitled  to  an  implied  license,  a 
shop  right,  and  that  a  contract  like  the  one  executed  should  have  been 
treated  as  a  temporary  expedient,  as  indeed  defendant  claims  the  pres- 
ent one  should  be,  though  in  view  of  the  evidence  it  is  apparent  that 
such  a  question  cannot  arise  here.  Nor  is  the  fact  important  that 
Wareham,  while  engaged  on  the  road  in  his  capacity  as  a  commission 
salesagent,  overran  to  some  extent  the  period  fixed  by  the  contract.  At 
most  this  was  the  result  only  of  mutual  sufferance ;  the  acts  of  the  par- 
ties in  that  period  were  in  observance  of  the  contract,  and  it  is  not 
shown  that  tiie  company  was  either  misled  or  prejudiced  by  the  over- 
time. 

One  of  the  assignments  is  to  the  effect  that  the  court  erred  in  failing 
to  consider  defendant's  testimony  "as  in  the  nature  of  a  plea  in  bar  un- 
der the  old  equity  rules,"  and  in  statin|^  in  the  opinion  that  defendant 
would  not  be  permitted  thereafter  to  raise  "the  question  of  validity  and 
infringement  *  *  *  of  the  patent  in  suit,  which  was  expressly 
abstained  from  by  defendant  at  the  hearing."  Although  in  pursuance 
of  equity  rule  29  (198  Fed.  xxvi,  115  C.  C.  A.  xxvi)  defendant  present- 
ed this  defense  by  answer,  it  is  not  shown  that  any  effort  was  made  in 
accordance  with  the  same  rule  to  have  this  portion  of  the  answer  sepa- 
rately heard  and  disposed  of  before  trial  of  the  principal  case.  It 
would  seem  that  the  case  was  brought  to  trial  upon  all  the  issues- 
Plaintiff  opened  his  case  at  the  trial  in  the  usual  way,  and,  in  view  of 
the  preliminary  proofs,  we  think  sufficiently  to  entitle  him  to  relief. 
Defendant  met  the  case  so  made  by  endeavoring  to  establish  its  claimed 
shop  right,  and  it  certainly  had  a  full  hearing  upon  this  feature  of  the 
answer.  It  voluntarily  refrained  from  offering  evidence  in  support  of 
the  portions  of  its  answer  and  amendment  thereto  alleging  invadidity  of 
the  patent,  though,  as  already  pointed  out,  admission  of  infringement 
distinctly  appeared.  , 

We  therefore  see  no  sufficient  reason  for  disturbing  the  decree  sim- 
ply because  of  an  expression  contained  in  the  opinion  that  defendant 
would  be  denied  a  trial  upon  its  other  defense.  'The  qourt  perhaps  had 
in  mind  the  question  whether  defendant  could  split  the  case  into  as 
many  parts  as  there  were  defenses,  and  try  each  of  them  separately, 
not  only  in  the  court  of  first  instance,  but  through  the  appellate  courts ; 
but,  whatever  may  have  led  to  the  expression  to  which  the  assignment 
of  error  relates,  it  seems  certain  that  no  application  had  been  made  to 
present  evidence  under  the  defense  of  invalidity,  and  hence  we  cannot 
rightfully  pass  upon  the  questiotu 

The  decree  must  be  affirmed. 
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VACUUM  CLEANKR  CO.  v.  BISSELL  CARPET  SWEEPER  CO. 

(DisMct  Court,  S.  D.  New  York.    Bfiarch  80,  1B17.) 

Patewtb  *=»328-^IWFRrNGEJnmT — Vacitum  Ci<eanbb. 

The  Kenney  patent.  No.  847,947,  claim  4,  for  a  vacuum  cleaner,  "com- 
prising a  suction  chamber  provided  with  a  narrow  Inlet  slot,  the  Slot  be- 
ing bounded  and  defined  by  lips  which  He  in  the  contact  Kirface  of  the 
cleaner."  held  infringed  by  a  cleaner  having  a  narrow  inlet  slot,  the  ends 
of  which  are  'i/mao  and  the  middle  section  «°/iooo  of  an  inch  above  a 
plane  hard  surface,  but  which  depends  for  its  successful  operation  upon 
the  vacuum  principle  of  the  Kenney  invention. 

In  Equity.  Suit  by  the  Vacuum  Cleaner  Company  against  the  Bis- 
sdl  Carpet  Sweeper  Company.  On  final  hearir^.  Decree  for  com- 
plainant. 

Charles  Neave,  William  G.  McKnight,  and  Frank  C.  Cole,  all  of 
New  York  City,  for  plaintiff. 

Fred  L.  Chappell,  of  Kalamazoo,  Mich.,  and  Drury  W.  Cooper,  of 
New  York  City,  for  defendant. 

MAYER,  District  Judge.  The  validity  of  the  patent  is  not  at- 
tacked, and,  indeed,  cannot  be,  in  view  of  the  recent  decision  of  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  in  Vacuum  Cleaner 
Co.  V.  Innovation  Electric  Co.,  239  Fed.  543,  '■ —  C.  C.  A.  — .  The 
sole  question  is  whether  the  two  devices  of  defendant,  known  as 
"Bissell's  Vacuum  Sweeper"  and  "Bissell's  Superba,"  infringe  claim 
4;  these  devices  being  the  same  for  the  purposes  concerned  in  this 
suit. 

Claim  4  reads  as  follows: 

"4.  A  cleaner  comprising  a  suction  chamber,  provided  with  a  narrow  Inlet 
slot,  the  slot  being  bounded  and  define(}  by  lips  which  lie  in  the  contact  surface 
of  the  cleaner,  with  the  outward  mouth  of  the  slot  lying  In  the  plane  of  this 
contact  Burftice,  substantially  as  described." 

This  claim,  which  was  discussed  in  Vacuum  Cleaner  Co.  v.  Amer- 
ican Rotary  Valve  Co.  (D.  C.)  227  Fed.  998,  and  Vacuum  Cleaner  Co. 
v.  Innovation  Electric  Co.  (D.  C.)  254  Fed.  942,  affirmed  239  Fed.  543, 

C.  C.  A.  - — ,  relates  solely  to  the  cleaning  tool.    Defendant's  tool 

is  mounted  on  a  box  provided  with  two  sets  of  wheels ;  the  rear  wheels 
being  utilized  to  operate  bellows  inside  the  box,  while  the  forward 
wheels  are  mounted  on  springs.  The  cleaning  tool,  which  is  carried 
at  the  forward  end  of  the  box,  consists  of  a  curved  sheet  of  metal  in 
the  median  line  of  which  is  cut  a  narrow  slot  extending  nearly  all  the 
way  across  from  one  end  of  the  tool  to  the  other.  The  testimony  is 
that  the  instructions  at  defendant's  factory  are  to  adjust  this  cleaning 
tool  or  nozzle,  so  that  the  ends  of  the  slot  are  ^'/looo  of  an  inch  above 
a  plane  hard  surface,  and  the  middle  section  thereof  are  •"/jooo  of  an 
inch  above  such  surface.  There  is  no  reason  to  doubt  that  the  manu- 
facture of  defendant's  device  has  been  undertaken  and  completed  in 
this  way  with  a  view  of  escaping  claim  4  of  the  Kenney  patent,  and  of 

^=9Por  other  caaen  see  eame  topic  &  KBY-NUMBER  In  all  Key-Numbered  Dlgeeta  ft  Indexes 
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fdlowmg,  according  to  defendant's  contention,  the  teachings  of  the 
art  prior  to  Kenney. 

Defendant,  for  many  years,  has  had  and  continues  to  have  a  very 
successful  business  in  the  manufacture  and  sale  of  a  hand-operated 
carpet  sweeper.  In  response,  however,  to  extensive  and  persistent 
demands  from  customers,  defendant  in  Dec«nber,  1913,  undertook 
the  manufacture  of  its  alleged  infringing  devices,  and  thereafter  be- 
gan the  development  in  its  factory  of  these  devjfes,  until  in  Novem- 
ber or  December,  1914,  it  placed  them  on  the  market.  See  Domestic 
Vacuum  Cleaner  Co.  v.  Bissell  Carpet  Sweeper  Co.,  242  Fed. ,  de- 
cided March  20,  1917.  The  exceedingly  slight  .distance  which  is  rep- 
resented by  either  '"/looo  or  *»/io»o  of  an  inch  can  best  be  appreciated 
by  observing  the  marking  on  an  ordinary  foot  rule,  and  the  result  is 
that  one's  first  impression  is  that  the  raising  of  the  slot  above  a  plane 
hard  surface  to  this  trifling  extent  is  merely  a  colorable  expedient  for 
the  avoidance  of  obvious  infringement.  In  view,  however,  of  the  elab- 
orate experiments  testified  to  by  defendant's  expert,  and  the  demon- 
strations before  the  court,  as  well  as  the  careful  analysis  of  the  prior 
art,  it  soon  became  evident  that  the  defendant  had  entered  upon  the 
manufacture  of  its  devices  with  the  conviction,  or  at  least  the  hope, 
that  Kenney's  claim  4  had  been  honestly  and  actually  avoided,  and 
the  case  is  therefore  worthy  of  careful  consideration. 

The  history  of  previous  litigations  in  this  district  shows  that  Ken- 
ney's patent  took  its  first  commercial  form  in  large  installations  of  the 
character  considered  and  described  in  the  American  Rotary  Valve 
Case,  where  there  was  a  high  vacuum  produced  by  a  positive  displace- 
ment pump;  next  came  the  hand  electrically  operated  devices,  abun- 
dantly illustrated  in  the  Innovation  Case,  where  a  lower  vacuum  was 
produced  by  a  rotary  fan;  and  finally  the  small  compact  pneumatic 
type  of  carpet  sweeper,  with  much  lower  vacuum,  exemplified  in  the 
three  cases  recently  tried  in  this  court,  viz.  National  Sweeper  Co.  v. 
Bissell  Carpet  Sweeper  Co.,  242  Fe'd.  947,  M.  S.  Wright  Co.  v.  Bissell 
Carpet  Sweeper  Co.,  242  Fed.  950,  and  Domestic  Vacuum  Cleaner  Co. 
v.  Bissell  Carpet  Sweeper  Co.,  242  Fed.  943.  Defendant,  therefore, 
was  confronted  with  the  problem  of  manufacturing  and  marketing  a 
device,  efficient  for  its  purposes,  which  would  meet  this  popular  re- 
quirement for  the  "vacuum"  idea ;  and  the  appreciation  of  that  require- 
ment is  well  evidenced  by  defendant's  advertisements,  in  which  it 
refers  to  its  "hand  vacuum  cleaners,"  which  draw  "all  the  dirt  and 
dust  which  have  been  ground  into  rugs  and  carpets  into  an  air-tight 
dust  bag,"  and  remove  "every  particle  of  dust  and  grit,"  and  effect  "a 
thorough  renovation." 

Notwithstanding  the  vigorous  defense  industriously  prepared,  the 
case  really  comes  down  to  a  single  point,  because  the  other  controverted 
questions  are  either  readily  disposed  of  or  have  been  settled  by  de- 
cisions in  this  circuit  and  district  after  sharp  contest  and  searching  and 
detailed  consideration.  It  may  very  well  be  that  a  phrase  here  and 
there  in  previous  opinions  may  be  made  the  subject  for  elaborate  dis- 
cussion ;  but,  in  order  to  determine  what  is  decided,  it  is  always  neces- 
sary to  ascertain  what  the  vital  points  of  the  controversy  were,  and. 
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with  that  guide  in  mind,  it  seems  quite  clear  that  the  following  prop- 
ositions are  the  established  law  in  this  circuit  in  respect  of  the  Kenney 
patent,  and  more  especially  of  claim  4  here  in  controversy : 

1.  Plaintiff  "is  entitled  to  have  a  broad  interpretation  given  to  the 
claims  of  the  patent."  See  opinion  in  the  Innovation  Case.  See  Amer- 
ican Rotary  Valve  Co.  Case  (D.  C.)  234  Fed.  at  page  943. 

2.  Claim  4,  does  not  specify  nor  require  that  there  shall  be  "pro- 
jecting" lips.  This  point,  while  not  discussed  in  the  opinion  in  the 
Rotary  Valve  Case,  was,  however,  so  strongly  urged  in  the  Innovation 
Case  that  it  was  referred  to  in  the  opinion  reported  in  234  Fed.  at  page 
945,  and  is  carefully  dealt  with  from  a  somewhat  different  point  of 
view  in  the  opinion  of  the  Circuit  Court  of  Appeals. 

3.  While  the  meaning  of  "narrow"  inlet  slot  was  and  may  be  an 
important  point  of  controversy  in  a  case  like  the  Innovation  Case,  there 
cannot  conceivably  be  any  construction  of  claim  4  of  the  patent  which 
could  transform  an  obviously  "narrow"  slot,  such  as  is  found  in  de- 
fendant's device,  into  something  which  was  not  a  "narrow"  slot.  In 
this  connection  the  much-discussed  disclaimer  of  claim  2  may  be  brief- 
ly referred  to. 

With  the  word  "narrow"  omitted  from  that  claim,  it  was  quite  clear 
that  the  prior  art  was  not  escaped.  The  expression  "unobstructed 
elongated  slot"  might  readily  comprehend  several  patents  of  the  prior 
art,  and  more  especially  Cummings  and  C.  J.  Harvey.  This  seemed 
so  clear  that  it  was  called  to  the  attention  of  counsel  from  the  bench 
and  the  point  was  thereupon  practically  conceded.  To  have  held  this 
claim  valid  would  have  precluded  the  use  of  a  device  such,  for  instance, 
as  that  of  Cummings,  if  anybody  were  foolish  enough  at  this  time  to 
try  to  give  Cummings  commercial  embodiment. 

From  the  foregoing  it  will  be  seen  that  the  single  point  now  requir- 
ing discussion  is  whether  the  slot  of  defendant  is  capable  of  contact 
or  sealing  with  the  surface  to  be  cleaned  in  the  sense  of  claim  4,  con- 
strued, as  it  must  be,  in  the  light  of  its  context ;  for  defendant's  de- 
vice, in  any  event,  comprises  (a)  a  suction  chamber,  (b)  provided  with 
a  narrow  inlet  slot,  (c)  the  slot  being  bounded  and  defined  by  lips 
which  lie  in  the  surface  of  the  cleaner,  with  the  outward  mouth  of  the 
slot  Ijring  in  the  plane  of  this  surface. 

We  may  at.  once  put  out  of  view  models  such  as  those  of  McGaffey 
and  Hall,  because  the  forward  lip  is  well  above  the  surface,  and  the 
theory  of  these  devices  negatived  contact,  and  was  in  direct  contradic- 
tion to  Kenney's  teaching.  The  Howard  and  Taite  patent,  with  its 
arc-like  shape,  likewise  clearly  negatived  contact.  In  the  American 
Rotary  Valve  Case  there  was  some  dispute  as  to  the  correctness  of 
plaintiff's  model  of  Howard  and  Taite,  but  the  conclusion  there  ar- 
rived at  has  now  been  fully  confirmed.  The  view  of  the  court  in  that 
case  (227  Fed.  at  page  1001)  need  be  repeated  only  to  call  attention 
again  to  the  statement  in  the  specification  that  the  "inlet"  is  moved 
"over  and  near  to  the  surface.  *  *  *"  Without  desiring  to  treat 
slightingly  the  earnest  argument  in  respect  of  the  C.  J.  Harvey  patent, 
I  diink  a  reading  of  the  patent  and  a  me^-e  inspection  of  the  model  in 
evidence  will  demonstrate  that  it  taught  nothing  whatever,  and,  in  any 
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«vent,  did  not  teach  the  desirability  of  a  sealing  contact  In  the  pre- 
vious cases  the  various  patents  cited  were  examined,  but  some  were 
of  such  small  consequence  that  they^were  not  mentioned  in  the  opin- 
ions ;  for  it  is  neither  practicable  nor  desirable  that  every  patent  re- 
ferred to  in  a  litigation  should  be  discussed  or  mentioned.  So,  in  this 
case,  reference  is  made  only  to  those  patents  or  models  which  seem 
either  to  be  worthy  of  discussion  or  upon  which  counsel  have  laid  spe- 
cial emphasis. 

Thus,  finally,  we  are  brought  to  the  consideration  of  the  C.  J.  Harvey 
patent.  It  is  said  that  this  patent  latterly  has  had  some  commercisd 
exemplification  in  devices  used  for  cleaning  small  areas,  such  as  the 
floors  of  Pullman  cars  and  stairs  and  passageways.  What  has  been 
done  to  make  the  C.  J.  Harvey  device  practicable  does  not  appear,  nor 
is  it  relevant  to  this  controversy.  The  question,  of  course,  is  what  C. 
J.  Harvey  had  disclosed  to  the  world  when  Kenney  filed  his  applica- 
tion in  the  Patent  Office.  As  an  entirety,  the  C.  J.  Harvey  device,  as 
illustrated  in  the  patent  and  by  the  model  in  evidence,  is  hopeless  and 
impracticable.  I  doubt  whether  anybody  but  a  Sandow  could  operate 
it  continuously  for  10  minutes.  The  question  is,  then,  whether  the 
C.  J.  Harvey  nozzle  is  the  lineal  ancestor  of  defendant's  nozzle.  If 
we  turn  from  the  model  to  the  patent,  we  find  the  answer.  In  the 
specification  C.  J.  Harvey  states. 

"I  actuate  a  pump  by  the  actions  of  applying  and  removing  the  apparatus 
to  and  from  the  articles  to  be  dusted,  and  1  mount  the  nozzle  or  dutter  on 
the  movable  part  of  the  pump,  which  may  be  single  or  double  acting, 
while  the  stationary  part  of  the  pump  serves  as  a  handle,  or  has  a  handle 
fixed  to  it." 

The  two  claims  of  the  patent  carry  out  this  idea,  and  the  drawings 
and  the  model  show  the  two  rollers  on  each  end  of  the  nozzle  adjacent 
to  the  slot.  In  other  words,  what  Harvey  taught  was  the  elevation  by 
means  of  rollers  of  a  nozzle  above  the  surface  to  be  cleaned.  This  is 
but  another  way  of  saying  that  he  wanted  to  make  quite  certain  that 
the  nozzle  would  not  contact  with  the  surface  to  be  cleaned,  and  that 
he  described  means  which  would  clearly  prevent  contact  of  the  nozzle 
with  the  surface.  He  did  not  point  out  that  the  slot  should  be  nar- 
row, although,  if  that  had  been  his  conception,  it  could  readily  have 
been  reduced  to  simple  language.  In  other  words,  his  theory  was  the 
direct  of^osite  to  that  entertained  by  Kenney,  and  this  was  recognized 
in  the  American  Rotary  Valve  Case,  227  Fed.  at  page  1002. 

Of  course,  as  has  been  said  many  times,  the  later  art  can  be  readily 
availed  of  by  ingenious  men  to  reduce  the  imperfections  of  the  prior 
art  to  a  greater  or  less  extent,  and  this  is  illustrated  by  the  C.  J. 
Harvey  model  in  evidence,  where  the  slot  is  made  very  narrow,  and 
tile  rollers  only  very  slightly  below  the  level  of  the  slot,  and  yet  I 
am.satisfied,  in  view  of  tiie  then  state  of  the  art  and  the  direction  to- 
wards which  inventors'  minds  were  tending,  that  nobody  on  July  30, 
1900,  the  date  of  the  C.  J.  Harvey  application,  would  have  thought 
of  making  the  model  in  evidence  to  exemplify  the  Harvey  patent; 
I)Ut,  be  that  as  it  may,  defendant,  in  any  case,  does  not  construct  its 
■devices  in  accordance  with  this  C.  J.  Harvey  model. 
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From  the  foregoing  it  appears  that  there  is  nothing  in  the  prior  art 
which  can  justify  the  nozzle  structure  of  defendant  as  against  claim 
4  of  the  Kenney  patent,  if,  in  point  of  fact,  defendant's  device  con- 
tacts with  the  surface  to  be  cleaned,  and  if  it  be  assumed  that  infringe- 
ment can  be  found,  notwithstanding  that  the  vacuum  attained  by  de- 
fendant's device  when  in  operation  is  very  low  and  inefficient  as  com- 
pared with  the  best  exemplification  of  Kenney. 

There  is  no  doubt  that  Kenney  had  in  mind  a  very  effective  device, 
calculated  to  extract  dirt  from  beneath  the  surface,  and  inter  alia  to 
force  air  to  penetrate  the  fabric  at  the  suction  nozzle.  The  history  of 
the  art  may  readily  lead  to  the  conclusion  that  Kenney's  attention  was 
especially  turned  to  the  use  of  his  system  and  apparatus  in  large  instal- 
lations. It  is,  however,  the  settled  and  beneficent  principle  of  the  pat- 
ent law  that  a  patentee  is  entitled  to  all  the  resists  which  may  flow 
from  his  invention,  even  though  he  has  not  possessed  the  prophetic 
vision  to  forecast  all  the  uses  to  which  it  may  be  put.  Indeed,  the 
fact  that  an  invention  is  used  in  a  larger  field  and  in  more  diversified 
directions  than  the  inventor  himself  contemplated  is  a  high  tribute  to 
the  character  of  the  invention.  Keen-minded  men,  alive  to  conamer- 
cial  possibilities,  saw  how  this  invention  could  be  utilized  for  elec- 
trically operated  devices  in  the  housdiold  or  the  office  suite.  Equally 
keen-minded  men  saw  encouraging  commercial  prospects  for  the  man- 
ufacture and  exploitation  of  small  hand-operated  devices  with  smaller 
motive  power^  where  the  amount  of  the  vacuum  would#depend  to  some 
extent  upon  the  power  of  a  human  being's  arm.  Kenney,  by  accident 
or  design,  was  fortunate  enough  to  frame  a  claim  which  had  to  do 
solely  with  the  cleaning  tool,  and  the  claim  must  be  construed  as  hav- 
ing been  framed  in  contemplation  of  the  possibility  that  some  one 
thereafter  might  be  able  to  devise  an  instrumentality  which  would 
avoid  claims  1,  2,  and  3,  and  yet  employ  an  operative  cleaning  tool, 
which  would  not  stick,  but  would  so  contact  as  to  localize  at  a  narrow 
slot  such  vacuum  as  might  be  created — and  this  is  what  sealing  contact 
means.  No  device  in  the  prior  art  is  more  instructive  as  to  the  diffi- 
culty of  the  problem  than  that  of  Cummings ;  for  when  the  Cummings 
hood  was  in  contact  it  stuck,  and  would  not  work,  and  when  it  was 
not  in  contact  it  was  capable  only  of  taking  up  shavings  and  surface 
litter.  Therefore  Kenney  was  dealing  with  a  problem:  which  con- 
cerned, not  merely  the  creation  of  a  vacuum  theoretically,  but  the  pro- 
ducticm  of  an  operative  tool.  The  gist  of  the  invention  is  stated  in 
the  opinion  of  the  Circuit  Court  of  Appeals,  as  follows: 

"It  was  demonsttated  at  the  trial  tbat  a  vacuum  properly  localized  at  a 
narrow  slot  results  In  the  most  complete  elimination  of  dirt  and  dust.  The 
narrower  the  slot,  the  more  completely  this  Is  done.  '  The  defendant's  devices, 
having  wider  Blots  than  the  complainant's,  do  not  remove  dirt  which  Is  seated 
deeply  In  the  fabric  as  well  as  do  complainant's  cleaners.  Nevertheless  they 
operate  In  the  same  way.  In  view  of  the  state  of  the  art  at  the  time  Kenney 
applied  for  his  patent.  It  can  fairly  be  said  tbat  he  taught  it  the  value  of  a 
narrow  slot,  which  could  be  readily  moved  vtrlthout  sticking  to  the  carpet,  or 
causing  abrasions  of  the  carpet,  and  of  a  sealing  contact.  The  defendant's 
devices  all  do  this.  They  can  be  prevented  from  sticking  to  the  carpet  by 
decreasing  the  vaciram  which  complainant  uses.  This  renders  the  device  less 
efficient,  but  still  efficient  enough  to  remove  considerable  dirt  It  operates  In 
exactly  the  same  way  as  complainant's,  cmly  less  weU." 
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Just  as,  in  the  Innovation  Case,  i{  was  not  possible  within  the  limits 
of  an  opinion  to  analyze  the  testimony  and  experiments  of  the  ex- 
perts, so  in  this  case  it  is  enough  to  state  that  the  result  of  the  experi- 
ments satisfies  me  that  defendant's  device  makes  contact  with  the 
carpet  more  or  less  efficiently  dependent  upon  the  man  power  exerted 
and  the  yielding  or  soft  character  of  the  carpet.  In  other  words,  the 
testimony  and  experiments  demonstrated  that  there  was  contact  where- 
by a  low  vacuum  was  localized  at  "a  narrow  slot."  The  slipping  of 
a  card  under  defendant's  device  when  resting  on  a  carpet  is  an  elusive 
test,  and  the  one  experiment,  unexpected  and  accidental,  which  sup- 
ported the  contention  of  plaintiff  and  its  expert,  in  this  r^ard,  was 
that  at  Warren  street,  where  the  card  could  be  slipped  under  more 
easily  in  one  direction  of  the  carpet  than  in  another.  This  illustrated 
the  proposition,  insisted  upon  by  plaintiff,  that  the  ability  to  slip  a  card 
in  between  the  lips  of  the  tool  and  the  carpet  was  not  due  to  lack  of 
contact,  but  to  the  depression  of  the  fibers  of  the  carpet;  the  point 
being  that  the  nap  of  the  carpet  is  such  that  it  naturally  resists  de- 
pression when  force  is  exerted  in  one  direction  more  than  when  ex- 
erted in  the  other  direction.  The  static  experiments  of  Prof.  Reeve 
showed  that  defendant's  nozzle  contacted  with  the  carpet;  and  the 
testimony  of  Mr.  Allington  was  that  "the  cleaning  effect  is  somewhat 
beneath  the  surface,  but  not  very  far  below ;  the  strength  of  the  vacuum 
is  too  weak  to  go  very  far  below." 

Of  course,  it  is  very  difficult  indeed  for  plaintiff  or,  defendant  to 
prove  beyond  a  reasonable  doubt  their  respective  contentions  as  to 
the  actual  working  of  the  device  when  operated  by  human  hands; 
but  the  construction  of  the  forward  wheels,  with  their  tendency  to 
sink  into  the  carpet,  the  vertical  thrust,  and  the  selection  of  a  height 
above  the  plane  hard  surface,  almost  infinitesimal,  all  combine  to  re- 
solve any  doubt  that  might  be  entertained  in  respect  of  contact.  In- 
deed, recurrence  may  be  had  to  the  well-worn  inquiry :  If  contact  were 
not  necessary  for  an  efficient  device,  why  not  raise  tiie  slot  at  a  height 
sufficiently  above  the  carpet  to  leave  no  doubt  in  any  one's  mind  tiiat 
there  could  not  be  contact;  or  why  not  widen  the  slot  to  an  extent 
where,  in  relation  to  the  suction  means  and  the  power  exerted,  the 
action  would  clearly  be  on  the  air  current  theory,  without  the  sugges- 
tion of  a  vacuum?  The  answer,  of  course,  is  that,  if  either  of  these 
structures  and  methods  were  adopted,  defendant's  device  could  not  live 
commercially.  It  is  fair  to  assume  that  at  least  part  of  the  period 
between  1913  and  November  and  December,  1914,  was  spent  by  de- 
fendant in  endeavoring  by  experiment  to  ascertain  how  close  to  a 
plane  hard  surface  the  slot  could  go  without  infringing  the  claim  of 
the  Kenney  patent  here  in  issue. 

In  view  of  the  breadth  which  the  Circuit  Court  of  Appeals  has  ac- 
corded to  this  patent  and  this  claim,  and  of  the  fact  that  in  that  court 
and  this  it  has  been  held  that  there  is  not  a  limiting  requirement  of  a 
high  vacuum,  it  follows  that  defendant's  devices  infringe,  if  in  point 
of  fact  the  lips  of  the  slot  contact  with  the  surface  and  such  vacuum 
as  is  created  is  the  result  of  the  adoption  of  the  same  construction  and 
the  same  means  as  were  employed  by  Kenney  in  the  cleaning  tool  set 
forth  in  claim  4.    As  the  structure  is  obviously  the  same,  and  on  the 
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evidence  the  contact  takes  place  in  the  same  way,  although,  because 
of  the  nature  of  these  hand  sweeper  devices,  less  efficiently,  claim 
4  is  infringed,  and  the  plaintiflF  may  have  a  decree  accordingly. 

Settle  decree  on  five  days'  notice.  As  defendant  has  been  successful 
on  one  claim,  the.  e  will  be  no  costs.  Owing  to  the  responsibility  of 
defendant,  the  injunction  will  be  suspended  on  moderate  terms,  pro- 
vided the  appeal,  if  any,  shall  be  promptly  taken  and  prosecuted. 


KOUSSO  V.  CITY  TOWEL  SUPPLY  00. 
(District  Ccmrt,  S.  D.  Callfoinia,  a  D.    September  25, 1916.)    No.  0-38. 

1.  Patents  ®=»328 — ^Validitt  and  Infbinoement — ^Towix  Cabinet, 

The  Bousso  patent,  No.  l,l!Vr,046,  for  a  towel  caUnet,  waa  not  antici- 
pated by  similar  devices  in  tbe  art  of  paper  and  card  files,  but  the 
patented  device  is  sufficiently  differentiated  from  them  to  sliow  patentable 
Invention,  even  conceding  that  to  be  an  analogous  art  Claims  1  to  6, 
InclQslTe,  also  held  infringed. 

2,  Patents  4=>22 — iNFBiNGBirENT — SuBsirruTioN  of  Mecranioai.  Equiva- 

LBNTB. 

The  tect  that,  instead  of  a  rod  in  a  patented  device,  a  chain  is  used, 

does  not  avoid  infringement,  where  the  chain  performs  the  same  function 

as  the  rod,  even  though  it  affords  an  additional  advantage,  which  would 

entitle  defendant  to  a  patent. 

S.  Patents  €=>27(1) — ^Invention — Adawation  of  Device  to  Analoootjb  Abt. 

Changes  made  in  adapting  a  device  to  use  in  a  different,  but  analogous, 
art,  although  slight  in  themselves,  may  be  substantial,  when  they  sub- 
stantially change  the  method  of  operation;  and  the  very  fact  that  the 
needed  change  Is  slight  may  be  one  of  the  obstacles  to  its  discovery. 

In  Equity.  Suit  by  Jacques  Rousso  against  the  City  Towel  Supply 
Company.     On  final  hearing.    Decree  for  complainant. 

Joshua  R.  H.  Potts,  of  Chicago,  III.,  and  Frederick  S.  Lyon,  of  Los  Angelea. 
Gal,  for  plaintiff. 
Ingall  W.  Bull,  of  Los  Angeles,  Oal.,  for  defendant 

CUSHM AN,  District  Judge.  [  1  ]  Complainant  has  waived  his  claim 
of  infringement,  save  as  to  claims  1  to  6,  inclusive,  of  his  patent,  No. 
1,157,046,  for  a  towel  cabinet  It  is  considered  only  necessary  to  quote 
two  of  these  -claims,  the  first  and  sixth,  being  the  broadest  and  narrow- 
est of  the  claims  alleged  to  be  infringed- : 

"1.  In  a  device  of  the  class  described,  a  towti  support,  and  a  retaining 
member  extending  upwardly  from  said  support  and  then  downwardly  suffi- 
ciently to  constitute  a  suitable  guide  for  a  towel  while  In  use,  subetantlally 
as  described." 

"6.  In  a  device  of  the  class  described,  a  towel  support,  and  a  retaining 
member  extending  upwardly  from  adjacent  the  outer  edge  of  said  support, 
then  outwardly  and  downwardly  svUhciently  below  said  support,  then  incUned 
rearwai'dly  and  downwardly  under  said  support  and  then  downwardly  sub- 
stantially vertically,  to  constitute  a  suitable  guide  for  a  towel  while  in  use, 
substantially  as  described."    ' 

Assuming  that  Cassell's  English  patent.  No.  12,176,  for  an  improve- 
ment in  boxes  for  storing  and  delivering  towels,  is  part  of  the  prior  art, 
although  complainant  contends  that  in  the  absence  of  evidence  as  to 
its  utility  it  is  not  to  be  so  considered,  the  unappropriated  field  in  the 
art  was  doubtless  greatly  narrowed  thereby.  The  Cassell  patent  had 
a  towel  support  and  a  member  extending  downwardly  therefromv  con- 
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stituting  a  guide  for  a  towel  while  in  use ;  but  a  retaitffiig  member  ex- 
tending upwardly  from  the  towel  support  and  then  downwardly,  as  de- 
scribed in  the  claims  and  specifications  of  the  patent  in  suit,  were  new 
in  the  towel  cabinet  art.  The  important  effect  of  this  change  in  the 
shape  of  the  retaining  and  guide  member  will  be  pointed  out  later. 

The  only  other,  and  the  chief,  question  of  importance  in  the  case  is 
the  onestipn  of  whether  the  patent  in  suit  is  not  invalid  by  reason  of 
similar  devices  in  the  art  of  paper  and  card  files,  which  it  is  contended 
by  the  defendant  is  a  part  of  an  analogous  art.  Among  these  are  the 
patent  to  Slaton  for  a  file  or  bill  book.  No.  522,860 ;  the  Stable,  for  a 
temporary  binder,  No.  533,678;  tfie  Swank,  for  a  bill  file.  No.  533,- 
972.  Before  the  original  examiner  these  claims  in  the  patent  in  suit 
were  rejected  upon  reference  to  the  foregoing  and  other  patents,  but  up- 
on appeal  to  the  board  of  examiners  in  chief  the  action  of  the  original 
examiner  was  reversed  and  claims  allowed. 

I  do  not  consider  the  fact  that  paper  towels  were  at  the  times  in 
question  a  part  of  the  towel  art  affects  this  question,  as  we  are  con- 
cerned with  the  towel  cabinet  art.  Paper  towels  are  neither  retained  in 
use,  nor,  after  use,  for  future  use.  In  order  to  determine  whether  the 
bill  file  art  is  analogous  to  the  towel  cabinet  art,  it  is  not  only  necessary 
to  take  into  consideration  the  similarities  and  differences  of  the  ma- 
terial of  towels,  cards,  and  bills  used  in  the  towel  cabinet  and  the  bill 
file,  and  its  effect  upon  the  operation,  but  likewise  the  operation  used 
and  means  for  accomplishing  it.  In  the  bill  file,  the  bill  or  card  is  of 
smooth  stiff  paper.  Ordinarily,  the  towel  is  the  opposite  in  both  par- 
ticulars. The  bills  in  the  file  are  to  be  kept  as  rigidly  and  compactly 
as  possible  in  position,  for  which  purpose  most  of  the  Sles  proven  have 
contained  two  rods,  wires,  or  retaining  members,  and,  if  not,  with  two 
wires  containing  another  member  to  bring  about  the  same  result.  In 
the  operation  in  the  case  of  tlie  bill  or  card,  the  retaining  member  is 
made  the  section  of  an  arc,  instead  of  having  the  bills  or  cards  either 
simply  swing  from  an  axis,  as  in  the  case  of  the  leaves  of  a  book,  or 
placed  upon  a  straight  file,  and  this  in  order  that  there  might  be  a 
break  or  joint  in  the  retaining  member  wherein  a  bill  or  card  could  be 
removed  or  inserted  without  taking  the  other  bills  or  cards  from  this 
member. 

There  is  no  other  intervening  manipulation  of  the  card  or  bill  be- 
tween the  positions  of  the  cards  or  bills,  resting  upon  their  original  pal- 
let, at  one  end  of  the  file,  or  left  lying  or  suspended  at  the  other.  There 
is,  therefore,  no  necessity  for  freedom  of  movement  in  the  case  of  the 
bill  or  card,  except  sufficient  to  bring  it  along  the  wire  to  this  break  in 
the  file  member  and  remove  it,  and  the  only  advantage  from  the  length 
of  the  file  is  to  allow  of  this  operation.  The  necessity  for  this  purpose 
limits  its  extent.  In  the  case  of  the  towel  cabinet  this  is  not  true.  It 
is  of  considerable  benefit  to  have  the  dirty  towels  removed  as  far  as 
possible  from  the  clean  towels,  and  it  is  necessary  along  the  guide  or 
retaining  member  to  bring  the  towel  in  use  to  a  convenient  point  for  its 
manual  and  facial  manipulation  by  the  party  using  it.  In  the  case 
of  the  bill  or  card  file,  the  object  is  at  all  times  to  keep  the  bills  or  cards 
in  order;  hence  the  advantage  of  having  two  guides.  In  the  case  of 
the  towel  cabinet,  the  opposite  is  true,  as  in  its  manual  and  facial  ma- 
nipulation the  greatest  freedom  possible,  necessarily  resulting  in  its 
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cnitnplin^,  is  of  importance.  The  gooseneck  form  of  the  retaining 
member  in  the  towel  cabinet  renders  it  necessary  to  remove  the  towel 
by  lifting  against  the  force  of  gravity,  itself  preventing  disorder  among 
the  towels,  then  bringing  down  and  forward  to  the  position  of  use. 

[2,  3]  The  fact  that,  in  the  infringing  device,  instead  of  a  rod  a  chain 
is  used  in  the  downward  course  of  this  guide,  does  not  substantially  dif- 
ferentiate the  two  devices,  as  in  this  particular  the  chain  is  the  equiva- 
lent of  a  rod.  It  may  afford  an  additional  advantage  in  giving  a  slight 
degree  of  additional  freedom  in  the  manipulation  of  the  towel  in  use ; 
but,  while  that  may  be  an  advantage  entitling  the  defendant  to  a  patent, 
it  is  not  such  a  substantial  change  over  the  guiding  member  of  the  pat- 
ent in  suit  as  to  avoid  an,  infringement.  If  it  were  conceded  that  the 
bill  file  art  and  the  towel  cabinet  art  were  analogous,  yet  the  change  in 
the  device  of  the  patent  in  suit  over  the  bill  file  is  sufficient  to  substan- 
tially differentiate  the  two.  For  this  change  is  in  a  particular,  effect- 
ing the  use  of  the  towel,  which  is  the  main  purpose  and  object  of  the 
patent  itself;  the  retention  of  the  clean  towels  in  a  convenient  posi- 
tion, and  the  retention  of  the  soiled  towels,  being  but  mmor  associated 
objects.  Changes  may  be  slight  in  themselves,  but  substantial,  when 
they  substantially  affect  the  method  of  operation,  as  these  changes  cer- 
tainly do.  With  analogous  arts,  the  one  standing  beside  the  other, 
the  very  fact  that  the  needed  change  is  slight  may  be  one  of  the  obsta- 
cles to  its  discovery.  For  this  reason  the  fact  that  a  change  is  re- 
quired becomes  importaiit  and  decisive. 

The  patent  is  held  vajid,  not  anticipated,  and  claims  1  to  6  infringed 
by  the  defendant. 


SCHOFIBLD  V.  BAKDR  et  al. 

(District  Court,  W.  D.  Washington,  N.  D.    May  29,  1917.) 

No.  1-B. 

1.  Costs   *=>203 — MkKOBAiTDA   or  Costs — Tiioe  fob   Fiuwo — "Decision" — 

"Vebdict." 

In  Tlew  of  Bern.  &  Bal.  Code  Wasb.  i  868,  providing  that  on  a  trial  by 
the  court  the  finding  of  the  court  upon  the  facts  shall  be  deemed  a  verdict, 
where  an  opinion  filed  by  the  court,  directing  a  decree  for  plaintiff,  was 
not  a  mere  expression  of  views  upon  the  question  In  controversy,  but  con- 
cluded the  facts,  It  was  a  "decision,"  within  a  rule  of  court  requiring  the 
successful  party  to  file  a  memorandum  of  costs  within  five  days  after 
rendition  of  the  verdict  or  notice  of  the  decision  of  the  court,  as,  imder 
the  rule,  "decision"  bears  the  same  relation  to  nonjury  cases  as  "verdict** 
to  jury  cases,  and  a  "verdict"  Is  a  conclusion  upon  the  facts,  and  In 
effect  a  direction)  for  Judgment,  while  a  "dedsion"  la  an  order  for  Judg- 
ment, and  determines  the  Judgment  to  be  entered. 

[Ed.  Note.— For  other  cases,  see  CosU,  Cent.  Dig.  H  768-771,  779.] 

2.  Tbial  <e=>318— "Geitbbai,  Vebdict." 

A  "general  verdict"  is  one  by  which  the  Jury  pronounces  at  the  same 
time  on  the  fact  and  the  law,  either  In  favor  of  the  plaintiff  or  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  $8  75a,  754,  756J 

Action  by  John  W.  Schofield,  receiver,  etc.,  against  Geoi^e  W.  Bak- 
er and  others.    On  appeal  from  the  clerk's  disallowance  of  costs.    De- 
cision oC  the  cleric  sustained. 
242F.-^-42  '■ 
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Bausman,  Oldliani  &  Goodale,  of  Seattle,  Wasb.,  for  plaintiff. 
Grosscup  &  Morrow,  of  Tacoma,  Wash.,  and  Corwin  S.  Shank  and  H.  C.  Belt, 
both  of  Seattle,  WaBh.,  for  defendants. 

NETERER,  District  Judge.  On  March  12,  1914,  opinion  directing 
decree  for  plaintiff  was  filed  in  this  cause.  212  Fed.  SO*.  Decree  was 
entered  April  1st  following.  Plaintiff  filed  a  cost  bill,  with  notice  of 
acceptance  of  service  on  April  6,  1914.  Objections  to  cost  bill  were 
filed  April  9,  1914.  The  derk  disallowed  the  taxation  of  all  costs  other 
than  the  clerk's  costs,  on  the  ground  that  a  memorandum  of  costs  was 
not  served  and  filed  within  five  days  after  the  rendition  of  the  decision 
of  the  court,  pursuant  to  rule  70.  Appeal  from  the  clerk's  disallow- 
ance of  costs  is  presented  to  the  court. 

[1,  2]  Rule  70  provides  that  a  party  in  whose  favor  a  judgment  is 
rendered,  and  who  claims  his  costs  shall  within  five  days  after  renditiun 
of  the  verdict,  or  after  notice  of  the  decision  of  the  court,  file  a  memo- 
randum of  costs,  and  in  case  of  failure  to  serve  and  file  such  memo- 
randum' and  notice  all  costs  other  than  clerk's  costs  shall  be  deemed 
waived.  In  this  rule  "decision"  bears  the  same  relation  to  a  nonjury 
cause  as  does  "verdict"  to  a  jury  cause.  A  general  verdict  is  one  by 
which  the  jury  pronounce  at  the  same  time  on  the  fact  and  the  law, 
either  in  favor  of  the  plaintiff  or  the  defendant.  4  Blackstone's  Com- 
mentaries, 461.  A  verdict  is  a  conclusion  upon  the  facts,  and  in  effect 
a  direction  for  judgment  The  findings  of  the  court  upon  the  facts 
in  a  nonjury  case  shall  be  deemed  a  verdict  under  the  Washington  stat- 
ute (Remington  &  Ballinger's  Code,  vol.  1.  §  368).  Willey  v.  Morrow, 
1  Wash.  T.  478 ;  Enos  v.  Wilcox,  3  Wash.  44,  28  Pac.  364.  Verdict 
and  decision  bear  the  same  relation  to  the  respective  cases.  The  deci- 
sion of  a  court  is,  among  other  things,  an  order  for  judgment  It  ac- 
tually determines  the  judgment  to  be  entered.  Garr,  Scott  &  Co.  v. 
Spaulding,  2  N.  D.  414,  51  N.  W.  867. 

The  question  at  issue  to  be  determined  is  whether  the  memorandutn 
filed  merely  expressed  views  upon  the  question  in  controversy,  or 
whether  it  was  a  decision  concluding  upon  the  facts.  In  re  Winslow 
Estate,  12  Misc.  Rep.  254,  34  N.  Y.  Supp.  637 ;  Kidd  v.  McCracken, 
105  Tex.  383,  150  S.  W.  885.  An  examination  of  the  memorandum 
filed  (212  Fed.  504,  supra)  is  conclusive  that  the  decision  concludes  the 
facts,  and  a  decree  is  directed  upon  the  facts  accordingly. 

The  decision  of  the  clerk  is  sustained. 


LANDON  V.  PUBLIC  UTILITIES  COMMISSION  OP  STATE  OF  KANSAS 

et  al. 

(District  Court,  D.  Kansas,  First  Division.    April  21. 1»17.)    No.  136-N. 

1.  Courts  «=>493(2)— Suit  by  Beceiveb — Obdeb  of  State  Cocbt. 

Where,  at  suit  of  receivers  for  a  natural  gas  company  appointed  by  a 
state  court,  a  federal  court  granted  a  preliminary  injunction,  restraining 
the  enforcement  of  rates  Hxed  by  the  state  PuHlc  Utilities  Commlasloo,  It 
was  appropriate  for  the  state  court  to  make  an  order  establishing  tem- 
porary rates  to  be  chained  by  its  receivers,  and  sudi  order  does  not 
affect  the  jurisdiction  or  power  of  the  federal  court  to  proceed  to  final 
decree  In  the  injunction  suit. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  1 1S47J 
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2.  Gab  €=>14ri) — "Bjltbb — Swrr  bt  Rectiveb — Gbohnds  fob  Dismissai,. 

Various  motions  by  defendants  to  dismiss  such  snlt,  made  on  tlnal  hear- 
ing, considered,  and  on  the  facts  held  not  well  taken. 
[jm.  Note. — For  other  cases,  see  Gas,  Cent  Dig.  f  10.] 

3.  Gas  «s»14(1) — ^Natitrai.  Gab  CouPAifY — B»n7i.ATioN  or  Bates — Oohsti- 

TOTIONALITY. 

Evidence  considered,  and  held  to  establish  that  the  rates  to  be  charged 
by  the  Kansas  Natural  Gas  Company,  or  its  receiver,  to  consumers  in  tne 
state,  as  fixed  by  Laws  Kan.  1911,  c.  238,  {  80,  which  were  limited  to 
those  in  force  on  January  1,  1911,  and  also  the  flat  rate  of  28  cents  per 
1,000  feet  fixed  by  the  Public  Utilities  Commission  by  order  of  December 
10,  1015,  are  both  noncompensatory,  unreasonably  low,  and  conliscatory, 
and  in  violation  of  the  Constitution  of  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Gas,  Cent.  Dig.  f  10.] 

4.  COVUXBOB   <S=>61(3) — "InTEBSTATE  CoMMSBCK" — TSANSFOBTATIOn   ARD   Saix  i 

OF  Natubai,  Gas — Statb  Beoulation  of  Bates. 

Natural  gas,  procured  by  a  company  or  Its  receiver  in  one  state,  and  j 

piped  Into  and  sold  in  another  state,  the  greater  part  of  its  cost  to  the  ! 

company  at  the  place  of  sale  being  the  expense  of  transportation,  is  an 
article  of  "interstate  commerce,"  and  does  not  lose  that  character  because 
it  is  mixed  in  the  pipes  with  a  small  quantity  of  gas  procured  in  the 
state  in  which  it  Is  sold.  The  company  or  receiver  conducting  such 
business  Is  engaged  in  interstate  commerce,  and  although  the  gas  is  dis- 
tributed to  consumers  through  local  companies,  which  receive  an  agreed 
share  of  the  proceeds,  the  enforcement  by  the  state  in  which  the  sales  are 
made  of  any  law  or  regulation  fixing  the  price  to  consumers,  which  sub- 
stantially burdens  the  business  or  renders  it  impossible  to  .conduct  it  at  a 
fair  profit,  is  an  undue  Interference  with  Interstate  commerce,  in  vio- 
lation of  the  commerce  clause  of  the  federal  Constitution. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  {{  81-83,  89. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Interstate  Commerce.] 

In  Equity.  Suit  by  John  Jfi.  Landon,  as  receiver  of  the  Kansas 
Natural  Gas  Company,  against  the  Public  Utilities  Commission  of  the 
State  of  Kansas ;  Joseph  L,.  Bristow,  C.  F.  Foley,  and  John  M.  Kinkel, 
as  the  Public  Utilities  Commission  of  the  state  of  Kansas;  H.  O. 
Caster,  as  attorney  for  the  Public  Utilities  Commission  of  the  state  of 
Kansas ;  S.  M.  Brewster,  as  Attorney  General  of  the  state  of  Kansas ; 
John  T.  Barker,  as  Attorney  General  of  the  state  of  Missouri;  Wil- 
liam G.  Busby,  as  counsel  for  the  Public  Service  Commission  of  the 
state  of  Missouri;    the  Public  Service  Commission  of  the  state  of  i 

Missouri;  John  M.  Atkinson,  Edwin  J.  Bean,  John  Kenish,  How- 
ard B.  Shaw,  and  Eugene  McQuillan,  as  the  Public  Service  Commis- 
sion of  the  state  of  Missouri ;  John  F.  Overfield  as  receiver  of  the 
Kansas  City  Pipe  Line  Company;  the  Fidelity  Title  &  Trust  Com- 
pany, a  corporation ;  the  Fidelity  Trust  Company,  a  corporation ;  the 
Delaware  Trust  Company,  a  corporation;  the  Kansas  City  Pipe  Line 
Company,  a  corpor?tion ;  George  F.  Sharritt,  as  receiver  of  the  Kan- 
sas Natural  Gas  Company;  the  Kansas  Natural  Gas  Company;  the 
St.  Joseph  Gas  Company;  the  Union  Gas  &  Traction  Company;  the 
Atchison  Railway,  Light  &  Power  Company ;  the  Leavenworth  Light, 
Heat  &  Power  Company ;  the  Tonganoxie  Gas  &  Electric  Company ; 
the  Citizens'  Light,  Heat  &  Power  Company;   L.  G.  Treleaven,  re- 
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ceiver  of  the  Consumers'  Light,  Heat  &  Power  Company;  the  Kan- 
sas City  Gas  Company;  the  Wyandotte  County  Gas  Company;  the 
Olathe  Gas  Company;  the  Ottawa  Gas  &  Electric  Company;  O.  A. 
Evans  &  Co. ;  the  Parsons  Natural  Gas  Company ;  the  Elk  City  Oil 
&  Gas  Company;  the  American  Gas  Company;  the  Home  Light, 
Heat  &  Power  Company ;  the  Carl  Junction  Gas  Company ;  the  Oro- 
noga  Gas  Company;  the  Joplin  Gas  Company;  the  Weir  Gas  Com- 
pany ;  and  the  Cities  of  St.  Josej^i  and  Weston,  Mo.,  of  Atchison,  Lea- 
venworth, Tonganoxie,  Topeka,  Lawrence,  Baldwin,  and  Ottawa,  Kan., 
of  Kansas  City,  Mo.,  of  Kansas  City,  Merriam,  Shawnee,  Lenexa, 
Olathe,  Gardner,  Edgerton,  WellsviUe,  Princton,  Scipio,  Richmond, 
Welda,  Colony,  Bronson,  Moran,  and  Ft.  Scott,  Kan.,  of  Deerfield 
and  Nevada,  Mo.,  of  Thayer,  Parsons,  Elk  City,  Independence,  Coffey- 
ville,  Liberty,  Altamont,  Oswego,  Columbus,  Scammon,  Weir  City, 
Cherokee,  Galena,  and  Pittsburg,  Kan.,  and  of  Carl  Junction,  Oronogo, 
and  Joplin,  Mo.    On  final  hearing.    Decree  for  complainant 

John  H.  Atwood,  of  Kansas  City,  Mo.,  Robert  Stone,  of  Topeka, 
Kan.,  Chester  I.  Long,  of  Wichita,  Kan.,  and  George  T.  McDermott,  of 
Topeka,  Kan.,  for  plaintiff. 

William  G.  Busby,  of  Carrollton,  Mo.,  and  Alex  Z.  Patterson  and 
James  D.  Lindsay,  both  of  Jefferson  City,  for  defendants  Public  Serv- 
ice Commission  of  Missouri,  its  individual  members,  and  John  T. 
Barker,  Attorney  General  of  Missouri. 

H.  O.  Caster  and  Fred  Jackson,  both  of  Topeka,  Kan.,  for  defend- 
ants Public  Utilities  Commission  of  Kansas,  its  individual  members, 
and  S.  M.  Brewster,  Attorney  General  of  Kansas. 

J.  W.  Dana  and  C.  E.  Small,  both  of  Kansas  City,  Mo.,  for  defend- 
ants Kansas  City  Gas  Co.  and  Wyandotte  County  Gas  Co. 

J.  A.  Harzf eld  and  A.  F.  Evans,  both  of  Kansas  City,  Mo.,  for  de- 
fendant Kansas  City,  Mo. 

William  E.  Stringfellow,  of  St.  Joseph,  Mo.,  for  defendant  St. 
Joseph  Gas  Co. 

T.  F.  Doran,  of  Topeka,  Kan.,  for  defendants  Consumers'  Light, 
Heat  &  Power  Co.  and  its  receiver. 

Charles  A.  Lopmis,  of  Kansas  City,  Mo.,  for  defendants  Ottawa  Gas 
&  Electric  Co.  and  other  distributing  companies. 

C.  L.  Faust,  of  St.  Joseph,  Mo.,  for  defendant  city  of  St.  Joseph,  Mo. 

Charles  Blood  Smith,  of  Topeka,  Kan.,  for  defendant  Fidelity  Title 
&  Trust  Co. 

A.  M.  Baird,  of  Carterville,  Mo.,  for  defendant  city  of  Orono- 
go, Mo. 

E.  F.  Cameron,  of  Joplin,  Mo.,  for  defendant  city  of  Joplin,  Mo. 

BOOTH,  District  Judge.  This  is  a  suit  in  equity,  brought  by  John 
M.  Landon  as  receiver  of  the  Kansas  Natural  Gas  Company  against 
the  Public  Utilities  Commission  of  the  state  of  Kansas  and  numerous 
other  defendants,  praying  for  an  injunction  against  said  Commission 
to  prevent  the  enforcement  of  an  order,  commonly  known  as  the  28- 
cent  rate  order,  made  by  said  Commission  December  10,  1915,  estab- 
lishing rates  to  be  paid  in  ntunerous  cities  in  Kansas  for  natural  gas 
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furnished. by  the  plaintiff;  also  praying  for  varidlis  other  relief,  partly 
against  the  above-named  defendant,  partly  against  other  defendants. 
The  application  for  a  preliminary  injunction  was  heard  before  an  en- 
larged court  of  three  judges,  pursuant  to  section  266  of  the  Judicial 
Code  (Act  March  3,  1911,  c.  231,  36  Stat  1162  -[Comp.  St.  1916,  § 
1243]).  A  preliminary  injunction  was  granted  upon  certain  conditions. 
See  234  Fed.  152.  The  conditions  were  fulfilled.  Thereafter  the  case 
was  brought  on  for  final  hearing,  evidence  was  introduced  and  sub- 
mission had  upon  the  issue  as  to  the  28-cent  rate,  and  questions  directly 
involved  therein,  and  the  issue  as  to  interstate  commerce ;  the  other 
issues  being  expressly  reserved  for  future  hearing. 

A  brief  summary  of  the  history  of  the  Kansas  Natural  Gas  Com- 
pany IS  necessary  to  a  proper  understanding  of  the  present  case.  The 
company  was  organized  under  the  laws  of  the  state  of  Delaware  in 
April,  1904,  with  a  capital  stock  of  $6,000,000.  In  July,  1905,  it  ob- 
tained a  license  to  do  business  in  the  state  of  Kansak.  The  principal 
business  of  the  corporation  was  the  production  and  sale  of  natural 
gas,  but  it  was  authorized  under  its  charter  to  purchase  the  stock, 
business,  and  property  of  other  corporations.  Its  first  gas  fields  were 
located  in  the  state  of  Kansas.  Prior  to  1912  the  company  had,  by 
purchase  and  consolidation  with  other  companies,  largely  increased 
its  initial  holdings.  It  had  by  means  of  various  contracts  undertaken 
to  supply  gas  through  distributing  companies  to  more  than  30  cities  in 
the  state  of  Kansas,  as  well  as  certain  cities  in  the  state  of  Missouri, 
including  the  cities  of  St.  Joseph  and  Kansas  City,  Mo.  These  con- 
tracts were  of  various  types,  but,  generally  speaking,  covered  a  con- 
siderable period  of  years,  and  provided  for  increases  in  the  rates  at 
certain  fixed  dates.  They  provided,  further,  for  a  division  of  the  price 
paid  by  the  consumers  between  the  distributing  company  and  the  Kan- 
sas Natural  Gas  Company,  generally  on  a  twisis  of  one-third  to  the 
distributing  company  and  two-thirds  to  the  Kansas  Natural  Gas  Com- 
pamr. 

For  the  purpose  of  completing  its  lines  to  Kansas  City,  Mo.,  the 
company  had  caused  to  be  incorporated  the  Kansas  City  Pipe  Line 
Company,  and  became  owner  of  50  per  cent,  of  the  stock  of  said 
company ;  the  other  50  per  cent,  being  owned  by  the  United  Gas  Im- 
provement Company.  Shortly  thereafter,  in  November,  1906,  the 
Kansas  City  Pipe  Line  Company  leased  to  the  Kaw  Gas  Company  (a 
subsidiary  corporation  of  the  Kansas  Natural  Gas  Company)  all  of 
its  property  for  99  years.  In  place  of  this  lease  a  new  lease  was  sub- 
stituted between  the  Kansas  City  Pipe  Line  Company  and  the  Kansas 
Natural  Gas  Company  in  January,  1908.  For  the  purpose  of  extend- 
ing its  pipe  lines  into  Oklahoma,  the  Kansas  Natural  Gas  Company  had 
caused  the  incorporation  of  the  Mamett  Mining  Company,  and  through 
stock  ownership  controlled  said  last-named  company.  Two  issues  of 
bonds  had  been  made  by  the  Kansas  Natural  Gas  Company,  first  mort- 
.gage  series  and  second  mortgage  series,  and  one  by  the  Kansas  City 
Pipe  Line  Company,  and  one  .by  the  Mamett  Mining  Company.  The 
properties  of  the  three  mentioned  companies  were  operated  as  a  unit, 
and  included  a  continuous  pipe  line,  from  the  fields  in  Oklahoma  to 
the  two  Kansas  Citys,  with  other  lines  extending  to  various  cities 


Digitized  by 


Google 


662  242  FEDERAL  REPORTEB 

in  Kansas  and  Missouri.  The  company,  during  the  year  1912,  was 
supplying  natural  gas  to  approximately  150,000  households,  and  selling 
for  household  and  industrial  uses  upwards  of  28,000,000,000  cubic 
feet  of  gas  per  annum. 

The  Kansas  Natural  Gas  Company  had,  however,  in  acquiring  its 
properties  and  extending  its  system,  violated  the  anti-trust  statute  of 
the  state  of  Kansas,  and  in  January,  1912,  suit  was  begun  in  the  dis- 
trict court  of  Montgomery  county,  Kan.,  by  the  Attorney  General  of 
the  state  of  Kansas,  agamst  the  Kansas  Natural  Gas  Company,  the 
Independence  Gas  Company,  and  the  Consolidated  Gas,  Oil  &  Manu- 
facturing Company.  Amongst  other  relief  prayed  for  was  the  ousting 
of  the  defendants  from  the  exercise  of  certain  corporate  powers  within 
the  state  and  the  appointment  of  receivers.  The  case  was  heard,  and 
resulted,  so  far  as  the  Kansas  Natural  Gas  Company  was  concerned, 
not  in  a  complete  ouster,  but  in  the  aK>ointment  of  receivers,  one  of 
them  being  the  plaintiff  in  the  present  suit ;  the  order  being  filed  Feb- 
ruary 17,  1913.    Said  receivers  were  to — 

"manage  tbe  corporate  property  and  boalness  of  the  said  defendant  until  the 
perversl<Mi  and  abuses  of  privileges  by  said  defendant  are  corrected,  so  as  to 
protect  the  rights  of  all  parties,  especially  all  the  gas  consumers  of  the  de- 
fendant company,  and  all  parties  Interested  In  the  property  of  the  Kansa.s 
Natural  Gas  Company,  whether  as  bondholders,  trustees  of  bondholders,  dis- 
tributers of  gas,  or  otherwise." 

Meanwhile,  in  October,  1912,  a  suit  (No.  1351,  Equity)  was  com- 
menced in  United  States  District  Court  for  the  District  of  Kansas  by 
John  L,.  McKinney,  a  stockholder  and  a  bondholder  of  the  Kansas 
Natural  Gas  Company,  alleging  the  insolvency  of  said  company,  and 
praying  the  appointment  of  receivers  to  take  possession  of  and  man- 
age its  property  and  assets.  On  October  9,  1912,  Eugene  Mackey, 
Conway  F.  Holmes,  and  George  F.  Sharrift  were  appointed  receivers. 
They  immediately  took  possession  of  the  property  and  began  carrying 
on  its  business.  On  February  3,  1913,  another  suit  (No.  1-N,  Equity) 
was  commenced  in  the  United  States  District  Court  for  the  District 
of  Kansas  by  the  Fidelity  Title  &  Trust  Company,  trustee  under  the 
first  mortgage  of  the  Kansas  Natural  Gas  Company,  to  foreclose  said 
mortgage,  and  on  the  same  date  the  receivership  theretofore  existing 
in  the  McKinney  suit  was  extended  to  the  Trust  Company  suit,  and 
the  same  persons  were  appointed  receivers  in  the  latter  suit. 

Immediately  after  the  appointment  of  the  receivers  in  the  state  court, 
and  acting  under  the  suggestion  of  that  court,  the  Attorney  General  of 
the  state  of  Kansas  and  the  receivers  appeared  in  the  federal  court 
and  urged  the  prior  jurisdiction  of  the  state  court,  and  prayed  the 
federal  court  for  an  order  directing  its  receivers  to  turn  the  property 
of  the  Kansas  Natural  Gas  Company  over  to  tiie  receivers  appointed 
by  the  state  court.  Litigation  followed,  which  finally  resulted  in  all  of 
the  property  of  the  Kansas  Natural  Gas  Company,  whether  located 
m  the  state  of  Kansas,  Missouri  or  Oklahoma,  being  turned  over  by 
the  federal  court  to  the  two  receivers  of  the  state  court,  for  the  pur- 
pose of  managing  the  property  and  carrying  out  of  the  decree  of  the 
state  court  in  the  anti-trust  suit  above  mentioned.    The  history  of  this 
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litigation  may  be  found  in  206  Fed.  772,  209  Fed.  300,  126  C.  C.  A. 
226,  and  217  Fed.  187,  133  C,  C.  A.  181.  In  the  last-mentioned  case 
the  court  in  its  opinion  said : 

•The  court  below  (United  States  District  Court  for  the  District  of  Kansas) 
has  the  right  to  retnln  the  foreclosure  suit  and  await  the  progress  and  dls- 
po^tlon  of  the  action  In  the  state  court,  with  power  to  make  such  orders  and 
decrees  as  future  exigencies  may  require." 

On  January  9,  1915,  the  United  States  District  Court  for  the  Dis- 
trict oi  Kansas  made  an  order  appointing  John  M.  Landon,  the  pres- 
ent plaintiff,  ancillary  receiver  of  the  federal  court  for  the  properties 
located  in  Missouri  and  Oklahoma.  At  the  present  time  John  M. 
Ivandon  is  the  sole  receiver  of  the  state  court,  and  is  ancillary  receiver 
of  the  federal  court,  and  George  F.  Sharritt  is  receiver  under  the  fed- 
eral court  in  the  J.lcKinney  and  Fidelitj'  Trust  Company  suits;  the 
Other  receivers  having  either  died  or  resigned. 

By  chapter  238  of  the  Laws  of  1911  of  the  state  of  Kansas  there 
was  established  the  Public  Utilities  Commission  for  the  state  of  Kan- 
sas, vested  with  control  over  the  public  utilities  and  common  carriers 
doing  business  in  the  state.  Included  under  the  term  "public  utility" 
were  companies  operating  plants  for  the  conveyance  of  oil  and  ga^ 
through  pipe  lines;  also  the  lessees  and  receivers  thereof.  By  said 
act  it  was  provided  that  the  rates  charged  by  public  utilities  should  be 
published  and  filed  with  the  Public  Utilities  Commission.  It  was  fur- 
ther provided  that  said  Commission,  either  upon  complaint  of  par- 
ties or  upon  its  own  initiative  should  have  power  to  investigate  such 
rates,  and  fix  and  order  substituted  therefor  other  rates,  if  found 
necessary.  It  was  further  provided  that,  unless  the  commission  should 
otherwise  order,  it  should  be  unlawful  for  any  public  utility  to  collect 
a  greater  rate  than  that  fixed  on  the  lowest  schedule  of  rates  for  the 
same  service  on  the  1st  of  January,  1911.  The  federal  court,  shortly 
after  the  appointment  of  its  receivers  in  1912,  established  a  schedule 
of  rates  to  be  charged  by  the  receivers ;  but  this  schedule  was  shortly 
thereafter  suspended  by  the  same  court. 

In  January,  1913,  application  by  the  Attorney  General  of  Kansas 
was  made  to  the  Public  Utilities  Commission  to  cause  an  investigation 
to  be  made  and  to  fix  rates  to  be  charged  by  the  receivers  of  the 
Kansas  Natural  Gas  Company.  The  receivers  and  numerous  distribut- 
ing companies  appeared  and  asked  for  changes  in  the  then  existing 
rates.  In  July,  1913,  the  Commission  made  its  order  denying  any  in- 
crease in  rates,  and  approving  and  confirming  the  rates  then  in  effect. 
Upon  a  further  hearing  in  July,  1913,  the  Commission  directed  the  re- 
ceivers to  make  certam  extensions  of  the  pipe  lines  into  the  Okla- 
homa field,  and  thereupon  the  receivers  applied  to  the  federal  court 
for  directions  as  to  their  duties  in  respect  to  this  order.  Upon  a  hear- 
ing the  receivers  were  directed  not  to  comply  with  the  order  of  the 
Commission.  See  219  Fed.  614.  This  application  and  order,  it  will 
be  noticed,  were  made  prior  to  the  time  when  the  federal  court  turned 
over  to  the  receivers  of  the  state  court  all  of  the  property  of  the 
Kansas  Natural  Gas  Company.  This  was  not  completely  effected  until 
September,  1914. 
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In  December,  1914,  various  of  the  parties  before  the  court  in  the 
district  court  of  Montgomery  county,  in  the  suit  brought  by  the  state 
of  Kansas  (No.  13476),  after  consideration  and  investigation,  entered 
into  an  agreement,  known  as  the  "creditors'  agreement,"  covering  cer- 
tain phases  of  the  financial  management  of  the  property  of  the  Kan- 
sas Natural  Gas  Company,  while  the  same  should  be  in  the  hands  of 
receivers  and  under  the  control  of  the  state  district  court  This  cred- 
itors' agreement  took  the  form  of  a  stipulation  filed  in  the  state 
district  coixrt  in  case  No.  13476.  It  provided  among  other  things,  for 
the  scaling  down  of  the  outstanding  stock  of  the  Kansas  Natural  Gas 
Company  from  $12,000,000  to  $6,000,000.  It  also  provided  for  the 
scaling  down  of  certain  of  the  issues  of  bonds  above  mentioned.  It 
recited  that  the  opinion  of  experts,  after  investigation,  was  that  the 
life  of  the  gas  field  would  be  six  years.  It  therefore  provided  for 
the  payment  of  the  several  bond  issues  during  such  period.  It  pro- 
vided payment  out  of  earnings  for  extensions  which  would  be  neces- 
sary during  such  period,  if  the  property  should  be  oper^ed  at  compen- 
satory rates.  It  provided  that  application  might  be  made,  witii  the  con- 
sent of  the  state  court,  to  the  Public  Utilities  Commission  or  other 
public  authority,  when  deemed  advisable  by  the  state  court  It  provid- 
ed that  creditors  and  lienholders  should  defer  their  rights  of  foreclo- 
sure or  assertion  of  liens  during  the  above-mentioned  period,  pro- 
vided the  agreement  was  being  carried  out,  subject,  however,  to  the 
order  of  the  court.  This  agre^nent  was  consented  to  by  the  Kansas 
Natural  Gas  Company  and  its  auxiliary  companies,  by  the  receivers, 
by  the  great  majority  of  the  bondholders  of  the  several  companies,  and 
by  the  state  of  Kansas,  through  jts  Attorney  General. 

In  April  and  May,  1915,  the  receivers,  by  direction  of  the  district 
court  of  Montgomery  county,  filed  a  petition  with  the  Public  Utilities 
Commission,  requesting  the  Commission  to  establish  a  sch^ule  of  joint 
rates  for  the  distribution  and  sale  of  gas  by  the  complainants  and  the 
respondents  distributing  companies.  The  schedule  proposed  by  the 
receivers  represented  a  decided  advance  in  rates  from  the  25-cent  rate 
then  in  force,  and  ranged  20,  25,  30,  35,  37,  40  and  45  cents,  accord- 
ing to  the  location  of  the  cities  served;  distance  being  one  of  the 
elements  recognized.  A  large  amount  of  testimony  was  taken,  and  tlie 
Commission  filed  findings  July  16, 1915,  to  the  effect  that  the  rate  ought 
to  be  raised  in  all  markets  where  the  price  was  25  cents  per  1,000  cubic 
feet  to  the  flat  rate  of  28  cents.  Included  in  the  evidence  before  the 
Commission  at  that  time  was  the  creditors'  agreement,  and  the  find- 
ings of  the  Commission  were  based,  to  some  extent,  at  least,  upon  the 
estimates  and  figures  found  in  the  creditors'  agreement  No  order 
was,  however,  made  by  the  Commission  at  this  time,  and  the  reason  giv- 
en is  stated  by  the  Commission  itself  as  follows : 

"It  developed  upon  the  hearing  that  more  than  half  the  natural  gaa  sup- 
plied and  marketed  by  complainants  is  sold  In  the  state  of  MissourL  It  Is 
conveyed,  by  means  of  pipe  lines  passing  through  Kansas,  to  JopUn,  Kansas 
City,  St.  Joseph,  and  other  dtlea  in  our  sister  states  It  would  be  manifestly 
unfair  to  permit  complainants  to  advance  the  ptlee  of  gas  to  their  Kansas 
patrons,  unless  a  corresponding  Increase  were  made  to  consumers  la  MissourL 


Digitized  by 


Google 


LANDON  T.  PUBLIC  UTILITIBS  COMMISSION  665 

It  is  conceded  that  an  advance  In  Kansas,  wltbont  a  similar  one  In  Missonrl, 
would  be  unaTailing  for  the  purposes  contemplated  by  oomplainants,  and  tbey 
do  not  desire  any  advance  in  Kansas,  except  as  It  may  be  simultaneous  with 
a  corresponding  one  in  Missouri.  The  Commission,  therefore,  awaits  the 
pleasure  and  action  of  the  rate-ragulatlng  body  or  bodies  of  Missouri  having 
jurisdiction  of  the  subject-matter ;  and  if  In  that  state  proper  and  necessary 
orders  be  Issued,  establishing  a  schedule  of  rates  as  herein  outlined,  an  order, 
effective,  If  ix>sslble,  simultaneously,  will  be  issued  by  this  Ck>mnilsalon  in 
aooordance  with  the  views  herein  expressed." 

ShoiiJy  after  this  decision,  the  receivers  filed  in  the  district  court  of 
Montgomery  county  an  application  for  an  injunction  restraining  the 
Public  Utilities  Commission  from  putting  into  effect  the  joint  rate 
proposed  in  their  findings  of  July  16,  1915.  Service  having  been  at- 
tempted to  be  made  upon  the  Commission  and  the  members  thereof, 
special  appearance  vras  made  on  their  behalf,  and  a  motion  made  to 
quash  the  summons  and  the  service  thereof.  Said  motion  being  over- 
ruled, a  demurrer  was  interposed  by  the  Commission,  also  challenging 
the  jurisdiction  of  the  state  district  court.  The  demurrer  was  over- 
ruled, and  the  Utilities  Commission  elected  to  stand  upon  its  demurrer. 
Thereupon  testimony  was  introduced  on  behalf  of  the  receivers,  and 
on  the  27th  of  August,  1915,  the  state  district  court  entered  its  findings 
to  the  effect  that  tiie  28-cent  rate  was  unreasonably  low,  and  not  suffi- 
cient to  carry  out  the  requirements  of  the  creditors'  agreement,  and 
authorized  a  30-cent  rate  to  be  temporarily  established.  The  court 
also  expressed  the  opinion  that  the  receivers  were  engaged  in  inter- 
state commerce,  and  furthermore  entered  an  order  enjoining  the  Public 
•Utilities  Commission  from  putting  into  effect  the  rates  proposed  by  it 
in  its  findings  of  July  16,  1915.  An  appeal  to  the  state  Supreme  Court 
was  taken  by  the  Utilities  Commission  from  the  order  overruling  the 
demurrer  above  mentioned.  Meanwhile,  on  August  17,  1915,  the 
Public  Utilities  Commission  filed  in  the  state  Supreme  Court  an  ap- 
plication for  an  alternative  writ  of  mandamus  against  the  judge  of 
the  district  court  of  Montgomery  county  and  the  receivers  of  the  Kan- 
sas Natural  Gas  Company,  praying  that  said  judge  be  directed  to 
vacate  and  set  aside  the  order  making  the  Public  Utilities  Commission 
a  party  defendant  to  the  injunction  suit,  also  to  set  aside  the  temporary 
restraining  order,  also  to  dismiss  the  suit  itself,  and  also  that  the  re- 
ceivers be  compelled  to  perform  their  legal  and  public  duty  in  re- 
spect to  service. 

An  answer  was  interposed  by  the  receivers  in  the  mandamus  pro- 
ceedings. These  two  matters,  the  appeal  of  the  Public  Utilities  Com- 
mission from  the  order  of  the  state  district  court  overruling  their 
demurrer,  and  the  mandamus  proceedings  brought  by  the  Public  Util- 
ities C(Mnmission  in  the  Supreme  Court,  were  heard  together  in  that 
court.  State  v.  Flannelly,  152  Pac.  22.  On  October  4,  1915,  the  order 
of  the  district  court  overruling  the  demurrer  was  reversed ;  the  Su- 
preme Court  holdiijg  that  no  jurisdiction  had  been  obtained  over  the 
Commission.  The  writ  of  mandamus  was  denied;  the  court  holding 
that,  inasmuch  as  the  Commission  had  made  no  order,  a  writ  of  man- 
damus could  not  properly  issue.  The  court  concluded  its  opinion  as 
follows: 
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"The  rtemnrPtt"  of  the  Public  Utilities  Oommlssion  to  the  receHven'  petition  Is 
sustained,  and  the  Injunction  against  the  Commission  Is  set  aside.  No  writ 
of  mandamus  will  issue  at  this  time.  The  action  in  this  court  Is  dismissed  as 
to  Hon.  Thomas  J.  Flannelly,  but  is  retained  as  to  tbe  defendants  John  M. 
Landon  and  R.  S.  Litchfield  for  such  orders  and  judgments  as  may  be  here- 
after made." 

October  7,  1915,  the  receivers  filed  with  the  Public  Utilities  Commis- 
sion a  petition  for  rehearing.  Further  testimony  was  introduced  and 
the  entire  matter  was  considered  de  novo.  December  10,  1915,  the 
Commission  filed  its  findings  and  order,  again  finding  that  28  cents, 
with  certain  exceptions,  was  a  sufficient  rate,  and  auAorizing  such  a 
schedule  to  be  filed.  December  28,  1915,  the  receivers  filed  the  author- 
ized schedule,  which  was  approved  on  the  same  day,  and  thereafter,  oii 
December  29,  1915,  the  receivers,  by  direction  of  the  district  court  of 
Montgomery  county,  filed  the  bill  of  complaint  in  this  court  in  the  pres- 
ent suit,  said  suit  being  designated  "136-N,  Equity." 

On  the  3d  day  of  January,  1916,  the  Public  Utilities  Commission 
presented  an  application  in  the  mandamus  proceeding  above  referred 
to,  asking  the  state  Supreme  Court  for  an  injunction  restraining  the 
receivers  from  prosecuting  the  present  suit  in  the  federal  court.  On 
January  7,  1916,  the  receivers  filed  a  petition  for  removal  of  the 
mandamus  proceedings  from  the  state  Supreme  Court  to  the  federal 
court.  On  the  3d  day  of  January,  1916,  the  Public  Utilities  Commis- 
sion also  filed  a  supplemental  petition  in  the  mandamus  proceedings, 
again  asking  that  the  receivers  be  compelled  to  perform  their  official 
duties  and  furnish  their  customers  efficient  and  sufficient  service.  On 
January  16,  1916,  the  state  Supreme  Court  fiWd  a  decision  denying 
the  petition  of  the  receivers  for  removal,  denying  the  petition  of  the 
Public  Utilities  Commission  for  an  injunction,  and  dismissing  the 
mandamus  proceedings. 

The  bill  of  complaint  in  the  present  suit,  136-N,  alleges  that  it  is 
dependent  upon  and  ancillary  to  the  suits  above  mentioned  pending 
in  this  court — the  McKinney  suit.  No.  1351,  and  the  Tnist  Company 
suit.  No.  1-N,  Equity.  At  the  hearing  upon  the  application  for  a 
preliminary  injunction  before  the  enlarged  court,  the  jurisdiction  of 
the  court  was  challenged  by  the  Public  Utilities  Commission,  as 
well  as  by  other  defendants,  upon  various  grounds,  set  forth  at  length, 
either  in  their  answers  or  in  separate  motion  papers.  The  court  held 
that  it  had  jurisdiction.  Its  opinion  upon  that  question  is  fotind  m 
234  Fed.  152,  154.  Upon  the  final  hearing  the  jurisdiction  of  the  court 
has  again  been  challenged,  largely  upon  the  same  grounds.  So  far  as 
the  grounds  are  the  same,  I  do  not  deem  it  necessary  to  make  any 
statement,  except  the  reference  to  the  prior  decision  already  men- 
tioned. 

[  1  ]  But  motions  to  dismiss  on  the  part  of  the  Public  Utilities  Com- 
mission have  also  been  made  from  time  to  time,  during  the  final  hear- 
ing and  upon  the  final  argument,  on  further  grounds,  some  of  them 
arising  since  the  hearing  on  the  application  for  the  preliminary  injunc- 
tion.   Among  them  are  the  following : 

"That  subsequent  to  the  order  granting  the  preliminary  Injunction  an  order 
has  been  made  by  the  state  district  court  having  control  of  the  receivers,  in- 
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structlng  tlie  receivers  as  to  the  rates  to  be  charged  by  them ;  that  this  order 
changes  the  boats  erf  the  rate-maklnp,  and  so  affects  the  present  suit  as  to 
render  It  impracticable,  It  not  impossible,  for  the  court  to  proceed  to  a  decision 
as  to  the  character,  of  the  28-oent  rate." 

As  has  been  already  intimated  upon  the  bearin|^,  it  is  my  opinion 
that  the  order  of  the  state  district  court  in  question  was  not  of  the 
character  attributed  to  it  by  counsel  for  the  Commission.  It  was  an  or- 
der fixing  rates  to  be  charged  by  tiie  receivers  temporarily.  By  the 
preliminary  injunction  the  rates  fixed  by  the  Commission  were  en- 
joined, and  the  rates  fixed  by  the  statute  of  1911,  being  the  ones  in 
force  upon  January  1st  of  that  year,  were  also  enjoined.  It  there- 
fore became  necessary  for  new  rates  to  be  temporarily  fixed,  so  that 
the  receivers  might  continue  to  carry  on  business.  Upon  application 
by  the  receiver  the  court  made  the  order  above  mentioned.  That  this 
course  of  procedure,  suspending  the  alleged  confiscatory  rate  during 
the  period  of  investigation  and  fixing  temporary  new  rates,  is  proper, 
see  Love  v.  Railway  Company,  185  Fed.  321,  107  C.  C.  A.  403 ;  Tel- 
ephone Company  v.  Utilities  Commission,  97  Kan.  136,  154  Pac. 
262. 

[2]  A  further  ground  for  dismissal  is  that,  subsequent  to  the  grant- 
ing of  the  preliminary  injunction,  the  control  of  the  stock  and  bonds  of 
the  Kansas  Natural  Gas  Company  changed  hands,  and  that  the  new 
owners  entered  into  certain  agreements  with  the  Utihties  Commis- 
sion, amongst  others,  that  the  suit  in  the  state  district  court  in  which 
receivers  had  been  appointed  should  be  dismissed,  and  also  that  the 
present  suit  in  this  court  should  be  dismissed.  It  appeared,  however, 
upon  the  argument,  that  the  new  owners  of  the  stock  and  bonds  of 
the  Kansas  Natural  were  not  parties  to  the  present  suit,  nor  had  ap- 
plication been  made  by  them  to  be  made  parties,  nor  was  application 
made  by  the  Utilities  Commission  that  said  owners  should  be  niade 
parties.  It  further  appeared  that  there  was  a  dispute  as  to  what 
agreements  had  in  fact  been  entered  into  between  the  new  owners  and 
the  Utilities  Commission.  It  appeared,  further,  that  no  order  of  dis- 
missal had  been  entered  by  the  state  district  court.  These  facts  were 
deemed  sufficient  for  denying  the  motion  to  dismiss  the  present  suit 
in  this  court. 

Still  another  ground  urged  for  dismissal  was  that  the  evidence 
showed  that  the  relief  really  sought  by  the  receivers  was  not  j  udicial, 
but  administrative,  and  that  they  were  seeking  to  be  relieved  from 
carrying  out  their  obligations  in  respect  to  the  character  of  the  service 
to  be  rendered,  fixed  by  certain  franchise  contracts,  and  that  no  relief 
should  be  granted  in  equity  until  the  obligations  under  the  franchise 
contracts  were  completely  fulfilled.  In  reference  to  this  contention 
it  is  to  be  observed  that  the  extent  of  the  obligations  under  the  fran- 
chise contracts  referred  to  is  far  frcwn  clear,  and  has  not  been  judi- 
cially determined;  in  fact,  a  judicial  determination  thereof  has  been 
by  some  of  the  parties  interested  studiously  avoided,  and  the  Util- 
ities Comtnission  itself  has  made  no  order  defining  the  extent  of  those 
obligations.    Furthermore,  in  my  judgment,  the  extent  of  the  service 
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actually  rendered  by  plaintiff  is  of  so  large  and  substantial  a  charac- 
ter that  the  failure  in  some  degree  to  render  full  and  adequate  service, 
especially  since  this  has  not  been  definitely  ascertained,  ought  not, 
under  the  peculiar  circumstances  of  the  present  case,  to  debar  the 
plaintiff  from  seeking  a  determination  as  to  whether  the  28-cent  rate 
is  confiscatory.  To  this  may  be  added  that  it  is  claimed  by  the  Util- 
itfes  Commission  that  never  since  1911  has  the  Kansas  Natural  Gas 
Company  or  its  receivers  rendered  full  arid  adequate  service.  Nev- 
ertheless this  has  not  prevented  the  fixing  of  rates,  by  the  Commis- 
sion for  such  service  as  has  been  rendered. 

A  further  ground  for  dismissal  is  that  the  creditors*  agreement, 
above  referred  to,  really  provided  for  an  arbitration  as  to  rates  by  the 
Utilities  Commission,  and  that  this  was  binding  and  not  subject  to  re- 
view. This  contention,  in  my  judgment,  is  hardly  worthy  of  serious 
consideration.  The  most  casual  reading  of  the  creditors'  agreement 
will  show  that  it  is  not  open  to  such  a  construction. 

It  is  also  urged  on  the  part  of  the  defendants  that  the  bill  should  be 
dismissed  for  want  of  equity,  because  the  plaintiffs  have  not  charged 
for  gas  in  Montgomery  county  the  rate  which  they  were  authorized 
to  charge  by  the  order  of  the  Commission,  and  that  the  plaintiff  can- 
not be  heard  to  complain  of  a  confiscatory  rate  so  long  as  they  are  not 
charging  as  high  a  rate  as  they  are  authorized  to  charge.  It  is  further 
claimed  that  the  plaintiffs  deceived  the  Supreme  Court  of  Kansas, 
and  led  that  court  to  believe  that  the  rate  fixed  by  the  order  of  the 
Commission  of  December  10,  1915,  had  been  put  into  force  and  ef- 
fect, when  as  a  matter  of  fact  this  was  not  true,  and  that  the  state 
Supreme  Court  relinquished  its  jurisdiction  of  the  mandamus  case, 
being  induced,  by  the  deception  practiced  upon  it  by  the  plaintiffs. 
Counsel  for  defendant  Commission  claim  that  this  state  of  affairs  was 
called  to  the  attention  of  the  federal  district  court  shortly  after  the 
present  suit  was  filed,  and  again  at  the  hearing  for  the  preliminary  in- 
junction before  the  enlarged  court,  and  still  again  upon  the  final 
hearing.  If  it  be  true  that  deception  was  practiced  upon  the  state  Su- 
preme Court,  and  if  that  court  was  led  by  means  of  a  fraud  to  relin- 
quish its  jurisdiction  of  the  mandamus  case,  the  proper  place  to  make 
these  facts  known  in  the  first  instance  would  be  in  that  court  itself. 

Further,  even  after  the  present  suit  had  been  begun  in  this  court, 
the  defendants  might  (at  any  time  before  final  submission  upon  the 
hearing  for  the  preUminary  injunction)  by  proper  procedure  under 
section  266  of  the  Judicial  Code  have  taken  action  in  the  state  court 
by  mandamus  or  otherwise,  and  this  court,  upon  being  advised  of  such 
action,  wouldd  have  held  the  present  suit  in  abeyance;  but  no  such 
course  was  pursued.  Furtlier,  the  record  shows  that  the  rates  in  ques- 
tion in  Montgc«nery  county  were  competitive  rates,  and  it  does  not 
appear  that  gas  could  have  been  sold  in  that  territory  by  the  receiver 
at  a  rate  higher  than  20  cents,  the  rate  then  in  force ;  nor  does  it  ap- 
pear that,  if  the  gas  had  been  brought  to  Kansas  City  and  sold  at  2S 
cents,  there  would  have  been  any  greater  profit  for  fiie  receiver  than 
by  selling  it  in  Montgomery  county  at  20  cents.    Finally,  it  appears 
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that  the  rate  in  Montgomery  county  prescribed  by  the  Commission  in 
its  order  of  December  10,  1915,  was  called  to  the  attention  of  the 
state  district  court  shortly  after  the  rates  were  promulgated,  and  the 
district  court,  upon  application  of  certain  cities  in  Montgomery  coun- 
ty, enjoined  the  receivers  from  collecting  in  those  cities  the  rates  au- 
thorized by  the  order  of  the  Commission  of  December  10,  1915.  ft 
will  be  presumed  that  the  state  district  court  in  charge  of  the  receivers 
took  the  action  above  mentioned  after  due  deliberation,  and  that  it 
was  duly  authorized  and  for  the  best  interests  of  ail  parties  concerned, 
including  the  financial  interests  of  the  receiver. 

[3]  Passing  to  the  merits.  Thousands  of  pages  of  testimony  and  hun- 
dreds of  exhibits  have  been  introduced,  covering  almost  every  possible 
question  that  could  arise  in  a  rate  controversy.  Questions  involved 
in  the  valuation  of  the  plant,  questions  as  to  the  character  and  extent  of 
the  business,  including  the  available  supply  of  gas  and  the  life  of  the 
gas  fields,  questions  as  to  extensions,  questions  touching  the  cost  of 
operation  and  maintenance,  the  rate  of  return  proper  to  be  allowed, 
and  the  amount  of  inconie  necessary  to  meet  requirements,  have  all  been 
covered  with  great  fullness  and  particularity,  both  in  the  evidence  and 
in  the  arguments  of  counsel. 

It  must  be  borne  in  mind,  however,  that  this  suit  .is  not  one  for  the 
fixing  of  a  rate  to  be  charged  by  the  plaintiffs  for  natural  gas,  but  it 
is  a  suit  to  determine  whether  the  2&-cent  rate  already  fixed  by  the 
Commission  is  confiscatory.  Bearing  this  in  mind,  it  becomes  apparent 
that  it  is  not  necessary  to  discuss  or  determine  many  of  the  questions 
investigated  before  the  Commission  and  upon  which  evidence  and  ar- 
gument have  been  ofi^ered  in  this  suit.  It  will  not  be  necessary  to  de- 
termine whether  the  Commission  adopted  the  best  and  most  scientifac 
method  in  fixing  the  28-cent  rate ;  if  that  rate  is  not  confiscatory,  the 
method  by  which  it  was  determined  is  immaterial  here.  After  deter- 
mining the  value  of  the  plant  for  rate-making  purposes  the  Commis- 
sion allocated  this  value  between  the  states  of  Missouri  and  Kansas 
on  a  certain  percentage  basis.  The  Commission  also  adopted  a  flat 
rate,  as  distinguished  from  a  distance  rate,  to  cover  a  great  many 
cities  in  Kansas.  The  Commission  further  divided  the  valuation  of 
the  property  into  two  parts ;  one  covering  that  portion  used  for  pro- 
duction purposes,  and  the  other  that  portion  used  for  transportation 
purposes.  Without  passing  specifically  upon  the  conclusions  of  the 
Commission  with  respect  to  these  several  matters,  it  may  be  assumed 
for  the  purposes  of  the  present  discussion  that  they  were  justified,  but 
mention  of  certain  matters  in  connection  with  some  of  them  will  be 
made  later.  It  will  be  necessary,  however,  to  consider  briefly  certain 
of  the  matters  passed  upon  by  the  Commission,  in  fixing  the  28-cent 
rate. 

The  value  of  the  property  is  one  of  the  important  elements,  and 
the  evidence  as  to  this  varied  widely,  especially  as  to  the  value  which 
should  be  amortized.  The  evidence  shows  that  the  appraisers  appoint- 
ed under  the  direction  of  this  court  in  the  fall  of  1912  found  the 
value  of  the  physical  property  to  be  $14,803,200.    This  did  not  include 
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anything  for  intangibles,  going  value  or  working  capital.  In  1913  Mr 
Witt,  engineer  for  the  Commission,  valued  the  property  as  of  January 
1,  1913,  at  $10,275,046.  This  also  omitted  the  above-mentioned  items. 
Mr.  Wyer,  employed  as  an  expert  engineer,  by  the  receivers,  fixed  the 
value  in  1912  at  $14,520,686,  excluding  tiie  above-menticwied  items. 
In  1915  Mr.  Strickler,  engineer  for  the  Gimmission,  valued  the  prop- 
erties at  $8,994,811,  excluding  the  same  items.  He  also  valued  the 
properties  at  $8,602,993,  by  further  excluding  the  distributing  plant  at 
Independence,  and  the  supply  lines  at  Elk  City,  Independence,  and 
Joplin.  Later  Mr.  Wyer  made  a  reappraisal  as  of  January  1,  1916, 
fixing  the  value  at  $12,000,000,  exclusive  of  the  intangibles,  going 
value,  working  capital,  and  stock  supplies,  excluding  also  the  Inde- 
pendence plant  and  the  supply  lines  at  Independence,  Joplin,  and  Elk 
City. 

In  July,  1915,  the  Commission  found  the  value  of  the  physical  proper- 
ty to  be  $8,994,811,  and  estimated  the  salvage  value  as  of  December 
31,  1920,  at  $2,317,951,  which  would  leave  for  amortization  $6,676,860. 
In  August,  1915,  the  state  district  court,  in  reviewing  the  figures  of  the 
Commission,  pointed  out  certain  alleged  errors  <mi  the  part  of  the 
Commission  in  arriving -at  the  salvage  value,  and  estimated  that  value 
as  of  December  31,  1920,  at  $867,229,  which  would  leave  for  amorti- 
zation, $8,127,582.  Both  of  these  valuations  included  the  leaseholds. 
In  December,  1915,  the  Commission  fixed  the  valuation  of  the  prop- 
erty used  in  transportation  (which  excluded  leaseholds  and  certain 
other  property)  at  $7,083,605,  amortizing  the  same  on  the  basis  of  12 
years,  going  on  the  assumption  that  there  would  be  no  salvage  at  the 
end  of  that  time.    In  reference  to  this  matter,  the  Commission  said : 

"In  proTldlDg  for  depredation,  notblng  has  been  deducted  for  the  salvage 
value  of  the  property  at  the  end  of  the  estimated  Ufe,  nor  has  anything  been 
deducted  for  the  warehouse  stodi  assigned  to  the  transportation  brandi  of 
the  business.  In  the  computations  it  has  been  assumed  that  the  «itire  plant, 
including  the  warehouse  stock,  will  be  wiped  out  at  the  end  of  the  20-year 
period.  This,  of  course,  is  an  assumption.  At  that  time  It  may  still  be  a 
valuable  g(dng  cwicem,  or  it  may  be  Junk." 

It  would  seem  that  Has  method  of  procedure  is  open  to  criticism.  It 
is  hardly  supposable  that  the  property  in  question  could  be  used  and 
useful  in  transportation  and  distribution  of  gas  up  to  a  given  date, 
and  then  overnight  become  junk. 

Upon  a  careful  consideration  of  all  the  evidence  bearing  upon  this 
question  of  valuation,  I  have  reached  the  conclusion  that  the  present 
fair  value  of  the  physical  property  used  in  tran^ortation  is  at  least 
.$7,000,000. 

Whether  anything  should  be  added  to  the  value  of  the  physical 
property  for  "going  value"  is  not  free  from  doubt.  The  term  "going 
value"  has  been  used  in  many  of  the  reported  cases  as  covering  a  num- 
ber of  different  matters — ^among  them  good  will;  organization  costs, 
such  as  legal  expenses,  taxes,  and  interest  during  construction;  the 
cost  of  attaching  customers  to  a  completed  plant;  loss  during  early 
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lean  years  of  the  business!  The  expressions  "enhanced  value"  and 
"development  cost"  are  frequently  found  in  the  reported  cases,  and 
are  helpful  in  elucidating  what  is  meant  by  the  "going  value"  for 
which  an  allowance  has  quite  properly  been  made.  It  will  serve  no 
useful  purpose  to  review  tlie  numerous  cases  on  the  subject ;  suffice  it 
to  say :  (1)  It  seems  to  be  held  by  the  weight  of  authority  that  "good 
will"  should  not  enter  into  the  valuation  of  a  public  utility.  (2)  Over- 
head expenses  during  construction  period  and  organization  charges  are 
not  properly  includ^  in  "going  value,"  but  are  a  constituent  part  of 
the  cost  of  the  plant  (3)  The  other  two  items  mentioned,  viz.  cost 
of  attaching  customers  and  losses  during  early  years,  are  legitimate 
elements  of  "going  value."  "Going  value,"  thus  understood,  might  well 
be  added  to  the  physical  valuation  provided  the  evidence  is  sufficiently 
definite,  so  that  the  amount  can  be  fixed  with  reasonable  certainty,  and 
in  the  absence  of  countervailing  circumstances. 

Mr.  Wyer,  a  witness  for  the  receiver,  has  estimated  "going  value" 
at  $2,000,000.  Mr.  Walker,  witness  for  tfie  Commission,  has  estimated 
it  at  $535,000.  It.  appears  from  the  evidence  that  there  was  a  deficit 
in  the  early  years;  it  also  appears  that  no  dividends  have  been  paid 
to  the  stockholders.  But  it  also  appears  from  the  evidence  that  in  the 
early  history  of  the  company  upward  of  $3,000,000  of  earnings,  instead 
of  being  distributed  as  dividends,  was  reinvested  in  the  company  as 
capital.  Upon  a  consideration  of  all  the  evidence  on  the  subject,  I 
have  reached  the  conclusion  that  it  is  very  doubtful  whether  any  al- 
lowance for  "going  value"  would  be  justified,  and  have  therefore  omit- 
ted the  same. 

Another  important  element  to  be  considered  is  the  supply  of  gas. 
The  figures  as  to  this  matter  which  were  used  by  the  Commission  in 
December,  1915,  in  arriving  at  the  28-cent  rate,  were  approximately 
the  figures  for  the  year  1914,  namely,  25,671,445,000  cubic  feet.  It 
was  considered  by  the  Commission  that  the  receiver  would  be  able 
to  procure  the  same  amount  of  gas  for  the  year  1915,  and  thereafter 
the  same  figures  were  adopted  as  a  basis  by  the  enlarged  court  in  the 
hearing  for  the  preliminary  injunction.  It  is  now  claimed,  however, 
that  the  evidence  shows  that  the  supply  of  gas  obtainable  is  very  much 
greater  than  the  figures  above  mentioned.  It  is  true  that  the  evidence 
introduced  upon  the  trial  has  shown  the  development  of  new  fields 
having  apparently  large  quantities  of  gas.  Whether  these  fields  will 
be  fairly  permanent,  or  come  to  a  sudden  end,  no  one  can  foretell. 
Few  of  the  fields  discovered  are  available  to  the  receiver  by  the  expen- 
diture of  a  reasonable  amount  of  money ;  most  are  available  only  by 
the  expenditure  of  a  very  large  amount.  The  experience  of  the  re- 
ceiver in  making  an  expenditure  of  nearly  $700,000  under  the  direction 
of  this  court,  for  the  purpose  of  reaching  new  fields  and  increasing 
the  supply,  and  the  results  obtained  by  him,  lead  to  the  conclusion  that 
even  the  best  informed  men  are  liable  to  be  sadly  mistaken  as  to  future 
supply.  In  October  the  receiver  and  Mr.  Bartlett,  who  is  connected 
with  the  Braden  interests,  both  testified  as  to  bright  prospects  for  a 
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very  largely  increased  supply  of  gas  to  be  obtained  by  the  Kansas 
Natural  Gas  Company  widiin  the  next  60  or  90  days.  At  the  hearing 
in  February  these  expectations  had  given  way  to  certainty;  but 
the  certainty  was  that  there  would  not  be  an  increase,  at  least  to  any 
considerable  extent,  in  spite  of  diligent  efforts. 

A  consideration  of  all  of  the  testimony,  including  the  report  of  this 
last  experience  on  the  part  of  the  receiver,  has  convinced  me  that  the 
Commission  sitting  in  December,  1915,  and  the  court  sitting  in  June, 
1916,  were  both  justified  in  taking  the  figures  of  1914  as  the  maximum 
supply  probably  attainable,  except  upon  the  expenditure  of  several 
tinires  the  amount  of  money  they  then  considered  necessary.  It  is 
true  that  Mr.  Doherty  testified  upon  the  final  hearing  that  he  had  rea- 
sonable grounds  for  believing  that  he  could  furnish  a  supply  lai^ly 
in  excess  of  the  figures  of  1914.  This  expectation,  however,  was  based 
upon  the  condition  that  from  $2,000,000  to  $2,500,000  should  be  ex- 
pended at  once  in  making  the  necessary  extensions,  and  that  further 
considerable  expenditure  thereafter  would  also  be  made.  One  of 
two  conclusions  appears  to  be  inevitable,  either  that  the  supply  of  1914 
win  be  the  maximum  upon  the  expenditure  of  such  sums  as  this  court 
in  June  [1916]  thought  necessary,  or  the  alternate  conclusion  that  to 
secure  a  substantially  increased  supply  will  necessitate  a  very  large  in- 
itial expenditure,  followed  by  others  of  not  inconsiderable  amounts. 

The  life  of  the  fields  is  also  a  very  important  element.  This,  like 
the  element  of  supply,  is  also  uncertain.  The  Commission,  in  Decem- 
ber, 1915,  in  fixing  the  2&-cent  rate,  proceeded  upon  the  assumption 
that  the  life  of  the  fields  would  be  12  years.  The'  experts,  upon  whose 
opinion  the  creditors'  agreement  was  based,  estimated  the  life  of  the 
fields  at  6  years  in  December,  1914.  In  July,  1915,  the  Commission 
acted  upon  the  assumption  that  the  life  of  the  fields  would  be  6  years. 
The  testimony  of  the  experts  at  the  final  hearing  seemed  to  be  based 
partly  upon  known  facts  and  partly  upon  ht^es.  Mr.  Bartlett,  in 
October,  1916,  testified  that  he  thought  there  was  gas  enough  to  last 
5  or  6  years,  and  that  possibly  the  field  might  exist  for  10  years.  His 
testimony  was  given  at  a  time  when  he  also  testified  that  he,  as  rep- 
resenting the  Braden  interests,  was  expecting  to  furnish  the  receiver 
within  the  next  30  or  60  days  40,000,000  cubic  feet  per  day.  That  he 
was  badly  mistaken  in  this  latter  estimate  has  been  definitely  demon- 
strated within  a  period  of  4  months.  Instead  of  furnishing  40,000,000 
cubic  feet  a  day,  the  average  for  the  past  three  months  has  t^en  less 
than  18,000,000.  Mr.  York  estimated  the  life  of  the  field  under  pres- 
ent conditions  of  use  at  4  or  5  years.  Mr.  Doherty,  a  man  command- 
ing perhaps  the  fullest  information  as  to  gas  matters  in  the  Mid- 
Continent  field,  testified  that  he  was  reasonably  certain  of  being  able  to 
furnish  the  Kansas  Natural  system  a  supply  of  gas  very  largely  in 
excess  of  the  figures  of  1914  for  at  least  2  years,  that  he  had  hopes 
that  it  might  continue  for  3  years  thereafter,  and  that  it  was  not  im- 
probable that  with  further  investigations  in  the  Texas  and  Louisiana 
fields  a  supply  might  be  available  tm  even  a  longer  period.    Taking 
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all  the  evidence  together  and  assuming  the  present  conditions  of  un- 
restricted, use  as  bet^'een  different  classes  of  consumers  to  continue, 
the  most  reasonable  conclusion  is  that  the  life  of  the  field  cannot  be 
fairly  •stimated  at  more  than  5  years  from  the  present  time  for  a  sup- 
ply equal  to  that  of  1914,  and  a  fortiori  not  longer  for  a  supply  to  any 
considerable  extent  greater. 

As  to  the  cost  of  gas  to  the  receiver,  the  Gwmnission,  in  its  inves- 
tigation leading  up  to  the  28-cent  rate,  concluded  that  4  cents  per 
1,000  cubic  feet  would  be  sufficient.  This  court,  upon  the  hearing  for 
the  preliminary  injunction  under  the  evidence  then  before  it,  concluded 
that  6  cents  should  be  allowed.  Considerable  additional  evidence  has 
been  introduced  touching  the  price  paid  for  gas  in  different  localities 
in  Kansas  and  Oklahoma.  Mr.  Bartlett  testified  that  the  price  which 
the  receiver  would  have  to  pay  the  Braden  interests  for  gas  pur- 
chased from  them  would  probably  be  7  cents,  although  it  had  not 
yet  been  definitely  fixed.  It  appears  that  a  royalty  of  3  cents  exists 
in  the  Osage  field,  where  a  considerable  part  of  the  supply  is  now 
obtained  by  the  receiver.  While  there  was  evidence  that  at  certain 
points  gas  was  sold  at  the  mouth  of  the  well  for  as  low  as  2  and  3  cents, 
yet  in  most,  if  not  in  all,  of  these  instances,  the  wells  were  not  where 
they  were  available  to  the  lines  of  the  receiver.  It  is  also  in  evidence 
that  industrial  plants  are  in  active  competition  at  many  points  with 
purchasers  who  are  seeking  to  transport  gas  to  consumers  at  a  dis- 
tance for  domestic  purposes,  and  that  in  some  instances  these  indus- 
trial plants  pay  as  high  as  10  or  12  cents  for  their  gas.  Viewing  the 
situation  as  a  whole,  and  taking  into  consideration  ^1  of  the  evidence 
bearing  upon  the  matter,  the  figure  of  6  cents  adc^ted  by  this  court  in 
June,  1916,  does  not,  in  my  opinion,  require  to  be  lowered. 

As  to  the  rate  of  return  upon  investment,  the  court,  upon  the 
hearinp;  for  the  preliminary  injunction,  held  that  8  per  cent,  was  not 
excessive,  in  view  of  the  nature  of  the  business,  and  the  risks,  haz- 
ards, and  prevailing  rates  in  other  similar  lines  of  activity.  I  see  no 
reason  for  departing  from  that  conclusion,  and  need  not  repeat  what 
was  then  said. 

One  additional  observation  may  be  made.  It  is  conceded  by  all 
parties  that  continued  extensions  iifto  fields  outside  of  Kansas  will  be 
imperative.  It  has  been  held  that  the  Public  Utilities  Commission 
has  no  power  to  order  extensions  outside  the  state.  It  therefore  be- 
comes necessary  to  attract  capital  to  make  these  extensions.  This  can 
be  done  only  upon  the  basis  of  a  reasonable  return  in  view  of  the 
character  and  risks  of  the  business. 

It  is  to  be  noted  that  the  28-cent  rate  fixed  by  the  Commission  was 
a  joint  rate;  that  is,  a  rate  covering  both  the  compensation  to  the 
receiver  and  to  the  distributing  companies,  which  joint  rate  was  to  be 
paid  by  the  ultimate  consumer.  Under  the  contracts  made  by  the 
Kansas  Natural  Gas  Company  with  the  various  distributing  companies, 
a  division  of  the  rate  to  be  paid  by  the  ultimate  consumer  was  provided 
for,  which  division  was  generally  two-thirds  to  the  Kansas  Natural 
242  r.— 13 
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Company  and  one-third  to  the  distributing  company,  although,  in  a 
few  instances  this  proportion  was  different;  in  the  two  Kansas  Citys 
it  was  621^  per  cent,  to  the  Kansas  Natural.  These  contracts  be- 
tween the  Kansas  Natural  and  the  various  distributing  companies 
were  never  adopted  by  the  receivers  appointed  by  the  state  court,  and 
the  order  of  the  federal  court,  appointing  the  original  federal  receivers, 
provided  that  these  contracts  should  not  become  binding  upon  the 
receivers,  except  by  the  express  order  of  the  court.  No  such  order 
has  ever  been  made.  The  receivers,  however,  continued  to  distribute 
gas  to  the  various  distributing  companies,  and  to  collect  therefor  upon 
the  ratio  of  the  division  of  rates  fixed  by  the  contracts. 

At  the  hearing  before  the  Public  Utilities  Commission  it  was  as- 
sumed that  any  joint  rate  fixed  by  the  Commission  would  be  divided 
between  the  receiver  and  the  distributing  companies  upon  the  same 
basis,  namely,  two-thirds  and  one-third.  At  the  hearing  before  the 
enlarged  court,  upon  the  application  for  a  preliminary  injunction,  the 
same  assumption  was  made.  When  the  case  came  on  for  final  hearing, 
however,  the  attorneys  for  the  Commission  took  the  position  that 
the  assumption  would  no  longer  be  acquiesced  in  by  the  Commission. 
This,  of  course,  left  the  question  open  whether  the  receiver  could  rea- 
sonably expect  to  secure  a  greater  percentage  of  the  joint  rate  fixed  by 
the  Commission  than  the  two-thirds.  It  became  necessary  to  deter- 
mine this  question  because,  even  though  it  might  be  established  that 
two-thirds  of  a  28-cent  rate  would  be  confiscatory  to  the  receiver,  it 
would  not  follow  that  five-sixths  or  seven-eighths  would  be  con- 
fiscatory. In  the  absence  of  an  assumption  that  two-thirds  was  all 
that  could  be  obtained,  evidence  was  required  as  a  basis  for  a  finding 
with  regard  to  the  matter.  Accordingly,  considerable  evidence  was 
introduced  touching  the  financial  status  of  the  various  distributing 
companies,  the  valuation  of  their  plants,  the  character  and  extent  of 
their  business,  their  operating  expenses,  and  other  allied  matters. 
This  evidence  was  introduced,  not  for  the  purpose  of  ascertaining 
with  accuracy  what  would  be  a  just  and  fair  rate  to  be  charged  by  the 
various  distributing  companies,  but  solely  for  the  purpose  of  ascer- 
taining whether  there  were  any  reasonable  grounds  for  holding  that 
the  receiver  could  obtain  more  than  two-thirds  of  the  28-cent  joint 
rate.  This  evidence  was  taken  and  the  inquiry  made  on  the  basis  of 
laying  aside  temporarily  the  contracts  between  the  Kansas  Natural 
Company  and  the  distributing  companies,  and  without  undertaking 
to  pass  upon  the  validity  of  those  contracts  as  between  the  originsd 
parties. 

Without  reviewing  this  evidence  in  regard  to  these  various  distribut- 
ing companies,  but  after  a  full  and  careful  consideration  thereof, 
I  am  clearly  of  the  opinion  that  there  is  no  reasonable  basis  for  holding 
that  the  receiver  could  obtain  more  than  two-thirds  of  the  28-cent  joint 
rate,  in  case  that  rate  should  be  established. 

The  Commission,  in  its  decision  of  December  10,  1915,  presented  a 
table  showing  its  estimate  of  the  requirements  of  the  receiver  for  the 
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year  1915,  and  the  estimated  revenue  under  the  28-cent  rate.    The  table 
follows : 

Table  No.  6,  Eanaas  Natural  Gas  Company. 

Statement  of  Estimated  Revenue,  and  Bequlrements  for  the  Ensuing  Tear, 

Based  oa  1914  Figures,  Revised  as  Previously  Explained, 

For  the  State  of  Kansas. 

Requirements.                            Transportation.  Kansas. 

25,671,445  M   cutlc  feet  gas  at  4^ ?1,026,857.80    «   514,045.01 

Operating  expenses  and  taxes  assigned  to  trans- 
portation         610,536.14  223,245.11 

Receivership  expenses 32,228.00  14,093.30 

UncoUectable  gas  ad-ountg 12,555.07  6,359.14 

Taxes  Kansas  Olty  pipe  line 32,288.27  16,860.51 

Taxes  Mamet  Mining  Company 10,497.3S  6,316.91 

Maintaining  organisation  Mamet  Mining  Company. .         690J20  349.59 


Total $1,626,652.83       ?780,268.57 

Present  value  of  transportation  property,  $7,063,- 

605.64 ;  depredation  on  basis  of  12  years 690,300.00   •     268,468.44 

Requirements  exclusive  of  a  return  on  property  in- 

vestment 2,216,962.83      1,048^738.01 

1  Return  on  present  value $7,083,606.64 

Add  for  working  capital 200,000.00 


Total 9  437,016.85    f   108,755.00 


(2,653,969.18    $1,247,493.01 
Estimated  Revenue. 

Oas  Sales  1914 $1,192,089.82 

■  Gas  uaed  in  oompressar  stations  (on  basis  of  use) 31,737.70 


Total   $1,223,827.52 

Estimated  revenue  from  proposed  Increased  rates 171,513.63 


Total  estimated  revenue  from  Kansas $1,395,341.15 

Deduct  requirements  as  above , 1,048,738.01 


Estimated  net  revenue $   346,503.14 

Which  is  equal  to  a  return  of  10.46%  on  the  present  value  $3,312,- 
583.83  which  is  45.48%  to  Kansas  of  the  total  of  $7,283,606.64  or 

total  estimated  revenue  for  Kansas 1,395341.15 

Less  requirements  including  a  6%  return 1,247,493.01 

Surplus  147,848.14 

The  enlarged  court,  in  its  opinion  in  granting  the  preliminary  in- 
junction, pointed  out  wherein  it  thought  the  foregoing  table  should  be 
revised.     It  said: 

"Turning  now  to  the  table  of  the  Commission,  quoted  above,  the  result  is 
that,  laying  aside  other  considerations,  and  conceding  the  substantial  cor- 
rectness of  the  Commission's  other  findings  for  the  purpose  of  the  decision  of 
this  application  for  injunction,  its  estimates  of  the  requirements  of  the 
cranpany  and  of  the  receiver  for  the  first  and  the  succeeding  five  years  of 

*  Til*  dlTlaion  ot  tbeM  Items  between  Kanaas  and  Missouri  baa  been  made  on  basla  of 
use  of  property  as  sbovn  In  Table  No.  1. 

*Tbls  Item  la  placed  here  to  balance  an  equal  sum  Included  In  tbe  ezpendlturea.  It  la 
a  txwUieaptng  entry  aolelr. 
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the  life  of  the  gas  company  as  a  going  conoern  w^re  too  low  by  the  f<Aowlng 

I  amounts: 

I  On  account  of  estimating  12  years  Instead  of  6  yean  as  the 

life  of  the  going  concern  by V  590,300.00 

On  account  of  lack  of  allowance  for  extensions  by 247,918.00 

On  account  of  estimate  of  cost  of  gas  at  4  cents  per  M  cubic 

'  feet,  instead  of  6  cents  per  M  cubic  feet  by 613,428.90 

On  account  of  allowance  oC  6  per  cent  Instead  of  8  per  cent. 
Interest 145.672.10 

Total   $1,497,317.00" 

Upon  the  final  hearing  counsel  for  the  Commission  has  prepared  a 
table,  which  is  fotmd  on  page  99  of  their  brief,  which  is  a  revision  of 
the  table  set  forth  in  the  decision  of  the  Commission,  based  "upon  the 
assumption  that  the  receiver  will  provide  for  his  consumers  30,000,- 
000,000  cubic  feet,  instead  of  18,000,000,000  cubic  feet,  of  gas  per 
annum.    This  table  thus  prepared  by  counsel  is  as  follows: 

Transportation.        Kansas. 
39,863,630  M  cubic  feet,  at  6^  (Kansas  60.06%),  al- 
lowing for  leakage  and  difference  in  pressure 

basis  $2,891,817.80    $1,197,343.98 

Operating  expenses  and  taxes  assigned  to  transpor- 

taUon  (increased  66%%) 850.859.53         372,060.30 

Receivership  expenses 32,228.00  14,093.30 

UncoUectable  gas  accounts  (increased  66%%) .       20,924.28  10,598.14 

Taxes  Kansas  City  pipe  Une 83,288.27  16,i>ei>.5l 

Taxes  Mamet  Mining  Company 10,497.36  6,316.91 

Maintaining  organization  Mamet  Mining  Company  690.20  349.S9 

Total $8,340,806.43    $1,616,622.73 

Value  of  transportation  property  $7,083,606.64  depre- 
dation on  tMisis  of  12  years  from  December  31, 
1914    89O,.WO.0O         268,468.44 

Add  for  extensions,  $1,000,000  to  be  amortized  In  10 
years,  45.48%  to  Kansas 100,000.00  45,4£0.00 

Requirements  exclusive  of  a  return  on  property  in- 
vestment    $4,080,605.45    $1,630,671J.7 

Estimated  revenue  on  basis  of  1914  sales $1,395,341.15 

Add  for  increase  in  business,  66%% 930,134.38 

New  estimated  revenue .$2,325,475.53 

Requirements  as  above 1,930,571.17 

Estimated  net  revenue $394,90436 

Value  of  transportation  property $7,083,605.64 

Add  for  new  capital 1,000,000.00 

Add  for  working  capital 200,000.00 

Total    $8,283,605.64 

Kansas  proportion  45.48% 3,767,383^83 

On  wbidi  value  estimated  net  revenue  is  an  annual  return  of  10.48%. 

For  the  purpose  of  summarizing  the  conclusions  reached  by  me  as 
heretofore  stated  and  putting  them  in  concrete  form,  in  order  to  show 
wherein  they  differ  from  the  conclusions  reached  by  counsel  for  the 
Commission,  in  the  revised  table  above  given,  the  table  is  again  re- 
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produced,  embodying  the  changes  necessary  to  make  it  conform  to  the 

for^^ing  conclusions: 

Traosportatloa  Kansas. 
89,$63.C30  M  cubic  feet,  at  6^  (Kansas  60.06%)  al- 
lowing for  leakage  and  difference  in  pressure  ba- 
sis    $2M,817«>  $1.1»T348.«« 

Operating  expenses  and  taxes  assigned  to  traiupor- 

tation  (Increased  66%%) 850,850.58  872,0ilOJ«) 

Receivership    expenses 32,228.00  14,003.30 

TJncollectable  gas  accoimts  (Increased  66%%) 20,924.28  10,50S.14 

Taxes  Kansas  City  pipe  Une 88,288.27  16,860.51 

Taxes  Mamet  Mining  Compnny ' 10,497.36  fi3L<6.81 

Maintaining  organlzaUoa  Mamet  Mining  Ck>mpany           690.20  349.59 

Total    13,340,306.43    ^1,616.622.^5 

Value    of    transportation    property    less    salvage    - 

$7,000,000— ^l,050,000t?5,950,000. 

Depredation  on  basis  of  5  years  from  April  1917 $1,190,000        641,812 

Add  for  extensions,  2,000,000  one-balf  to  be  amor^ 

tiled  in  5  yean,  45.4S%  to  Kansas 20,000  90,960 

Beqnlrements  exclusive  of  a  return  on  property 

Investment 4,730,300      2,248,794 

Estimated  revenue  on  basis  of  1914  sales $1,395,341.15 

Add  for  Increase  in  business  66%% 91(0.184.38 

New  estimated  revenue > ' 2,325,475.53 

Bequlrements  as  above 2,248,7!M 

Estimated  net  revenue 76,081 

Value  of  transportation  property i;7.000.000 

Add  for  new  capital '..  2,000,000 

Add  for  working  capital 200,000 

Total    $0,200,000 

Kttnaas  proportion,  45.48% $4,184,160 

On  which  valne  estimated  net  revenue  is  an  annual  return  of  1^%. 

This  falls  short  of  producing  8  per  cent,  on  tlie  investment  by  $258,- 
051.  It  falls  short  of  producing  6  per  cent,  on  the  investment  by  $174,- 
368.  In  this  re-revised  table  no  allowance  for  going  value  has  been 
included,  for  the  reasons  heretofore  stated.  Furthermore,  no  valua- 
tion is  included  for  leaseholds.  The  Commission  made  no  allowance 
for  these  leasdiolds  in  the  valuaticm  fixed  by  it  for  rate  making,  but 
it  made  an  allowance  of  4  cents  per  thousand  cubic  feet  for  whatever 
gas  was  obtained  from  wells  covered  by  the  leases. 

It  is  claimed  on  the  part  of  the  plaintiff  that  this  method  of  dealing 
with  the  leaseholds  was  not  only  unscientific,  but  also  worked  a  great 
detriment  to  the  plaintiff.  It  must,  I  think,  be  conceded,  if  all  gas  re- 
quired by  the  receiver  could  be  bought  at  the  price  of  4  cents  per 
1,(XX)  cubic  feet,  that  it  might  be  fairly  argued  that  the  receiver  should 
not  make  use  of  gas  obtained  from  the  leaseholds  upon  a  higher  basis 
than  4  cents ;  but  if,  as  the  evidence  shows,  not  only  all  the  gas  that 
could  be  purchased  at  4  cents  was  needed,  but  also  in  addition  thereto 
all  the  gas  produced  from  the  leaseholds,  then  it  might  or  might  not 
be  fair  and  just  to  allow  4  cents  few  gais  obtained  from  the  leaseholds. 
If  this  last  increment  of  gas  from  the  leaseholds  was  needed  to  make  up 
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the  supply,  a  reasonabk  return  should  be  allowed  for  it,  tiiough  this 
return  exceeded  the  price  paid  for  the  rest  of  the  gas.  In  other  words, 
the  leaseholds  should  logically  be  valued,  and  tfiis  value  amortized, 
and  the  valuation  added  to  the  capital  account  upon  which  returns 
should  be  figured.  In  the  present  case,  if  this  were  done  and  the  valu- 
ation used  which  was  placed  upon  the  leaseholds  by  the  expert  of  the 
Commission,  it  will  be  found  that  the  4-cent  allowance  for  gas  from 
leaseholds  was  not  equivalent  to  placing  the  valuation  of  the  leaseholds 
in  the  capital  account,  and  amortizing  the  same,  and  giving  a  fair  re- 
turn upon  the  capitalization.  However,  when,  as  in  tfie  foregoing  ta- 
ble, 6  cents  is  allowed  as  the  cost  price  of  gas  to  die  receiver,  and  this 
is  made  also  the  basis  of  return  for  gas  obtained  from  the  leaseholds, 
the  difference  between  the  two  foregoing  methods  of  handling  the 
leaseholds  becomes  of  very  little  importance.  For  this  reason  it  is  not 
thought  necessary  to  make  a  change  in  the  table  of  the  Commission  in 
this  respect. 

Allowance  has  been  made  for  salvage  at  the  end  of  the  five- 
year  period — 15  per  cent,  on  the  present  valuation  of  $7,000,0CX) 
and  50  per  cent,  on  the  extensions  and  additions  immediatelv  nec- 
essary. The  estimated  cost  of  these  immediate  changes  has  been  re- 
duced by  the  value  of  new  pipe  recently  bought  by  the  receiver  and  not 
yet  used,  amounting  to  something  over  $200,000.  The  balance  of  the 
amount  recently  expended  by  the  receiver  under  order  of  court, 
amounting  to  over  $400,000,  though  unsuccessful  as  an  investment, 
must  nevertheless  be  provided  for,  either  by  being  placed  in  capital  ac- 
count and  amortized,  or  by  being  charged  to  maintenance;  proper  al- 
lowance to  be  made  in  either  case  for  salvage.  This  would  increase 
the  deficit  above  shown. 

It  is  further  to  be  noted  that  in  the  foregoing  re-revised  table  no  al- 
lowance is  included  for  extensions  after  the  large  initial  one.  This 
omission  is  not  due  to  a  conclusion  that  no  such  expenditure  would 
be  necessary.  On  the  contrary,  the  testimony  shows  that  it  would  be 
necessary;  but  from  the  evidence  I  am  unaWe  to  deduce  any  definite 
figure  as  to  amount.  Whatever  sum  would  be  necessary  to  be  expend- 
ed would,  of  course,  increase  the  deficit  to  a  still  greater  extent. 

Extensions  to  new  gas  pools  do  not  stand  on  the  same  footing  as  new 
branch  lines  of  railway.  The  one  is  normally  short-lived;  tJie  other 
is  normally  enduring.  The  former  are  usually  necessary  to  maintain 
the  present  business ;  the  latter  are  usually  built  for  the  purpose  of  get- 
ting new  and  additional  business.  Whether  extensions  in  such  a  busi- 
ness as  the  natural  gas  business  should  be  charged  to  capital  account 
and  amount  (less  estimated  salvage  at  the  end  of  the  life  of  the  field) 
be  amortized,  or  whether  they  should  be  charged  immediately  to  main- 
tenance (subtracting,  however,  from  each  installment  of  investment  an 
amount  for  estimated  salvage),  makes  very  little  difference,  provided 
a  return  is  allowed  on  the  capital  actually  invested  during  the  time  it 
is  tied  up.  In  the  first  instance,  however,  the  feasibility  of  attracting 
capital  into  the  extensions  may  be  a  determining  factor  as  to  how  the 
account  should  be  made  up. 

Finally,  the  experience  of  the  receiver  for  the  year  1916  is  instruc- 
tive and  valuable.    During  the  first  8  months  of  the  year  the  28-cent 
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schedule  was  in  force,  the  average  return  to  the  receiver  on  gas  sold 
for  donaestic  purposes  was  1827  cents.  The  total  amount  of  ^as  sold 
during  the  year  on  the  whole  system  for  domestic  consumption  was 
14,170,692,000  cubic  feet.  Applying  the  above  rate  to  this  amount,  we 
have  given  an  income  of  $2,608,824.  Income  derived  from  sale  of 
boiler  gas,  gas  for  engines,  etc.,  gives  $523,700 — a  total  income  of  $3,- 
132,524.    Against  this  were  the  following: 

Gas    purcb  a  aed 91  ;208,647 

Operating  expenses 910,030 

Depreciation  or  amortization,  $7,083,605  on  six-year  basis  adopted 

by  court  in  June  1916 1,180,600 

8  per  cent,  on  Investment  of  |T,0S3,605 58l!.«ns 

Total  necessary  revenue ^,879.8&S 

Total  Income  above 3,132,5:^'l 

Defldt 9   744,344 

In  fairness,  owing  to  the  abnormally  l^rge. expenditures  for  exten- 
sions, the  figures  for  operating  expenses,  $910,030,  might  well  be 
reduced  by  $300,000,  thus  approximating  a  normal  year,  leaving  a  defi- 
cit of  $444,344. 

The  foregoing  findings  and  conclusions,  though  perhaps  containing 
errors,  have  nevertheless  been  reached  after  the  most  careful  consid- 
eration of  the  evidence  and  the  arguments  of  counsel  that  I  have  been 
able  to  give.  It  is  accordingly  held  that  the  28-cent  rate  is  not  and  will 
not  be  compensatory,  but,  on  the  contrary,  that  it  is  unreasonably  low 
and  confiscatory,  aad  violative  of  the  Constituticm  of  the  United  States. 

Interstate  Commerce. 

[4]  The  question  of  interstate  commerce  remains  to  be  considered. 
It  is  claimed  hy  the  plaintiff,  and  by  several  of  the  defendants  who  ask 
for  similar  relief,  that  the  transactions  carried  on  by  the  receiver, 
namely,  the  transportation  of  gas  from  Oklahoma  to  Kansas  or  Mis- 
souri, or  from  Kansas  to  Missouri,  and  the  sale  thereof,  at  points  of 
destination,  constitute  interstate  commerce,  and,  further,  that  under 
the  facts  disclosed  by  the  record  the  Public  Utilities  Commission  of 
Kansas,  in  fixing  the  28-cent  rate,  has  attempted  to  directly  regulate 
and  control  this  interstate  commerce,  and  has  imposed  a  substantial 
burden  thereon,  and  for  these  reasons  the  enforcement  of  its  order 
should  be  enjoined.  On  the  other  hand,  counsel  for  the  Commission 
state  their  position  thus: 

"Our  position  Is,  however,  that  the  receiver,  being  a  public  utility  under  the 
laws  of  Kansas,  and  actually  engaged  la  a  domestic  and  local  business  within 
the  state,  and  employing  local  franchise  in  the  local  sale  and  distribution  of 
gas,  thereby  commingling  its  property  with  the  general  property  of  the  state 
is  unquestionably  engaged  In  intrastate  commerce,  and  has  unquestionably 
taken  away  from  the  transaction  of  Importing  gas  Into  the  state  and  the 
sale  of  the  same  to  customers  all  of  the  interstate  features  which  might  have, 
existed,  had  the  company  not  employed  local  agencies  for  the  sale  of  gas  in 
said  state." 

It  is  further  claimed  on  the  part  of  the  Commission  that  the  question 
of  interstate  commerce  is  res  adjudicata,  having  been  passed  upon  by 
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the  Supreme  Court  of  the  state  of  Kansas  in  the  case  of  State  oc  rel. 
V.  Flannelly,  96  Kan.  372,  152  Pac.  22.  This  contention  on  the  part 
of  the  defendant  that  the  question  of  interstate  commerce  is  res  adjii- 
dicata  was  presented  to  the  enlarged  court,  and  argued  at  length,  upon 
the  application  for  a  preliminary  injunction.  That  court  in  its  opinion 
took  occasion  to  discuss  the  matter,  and  reached  the  conclusion  that 
the  question  was  not  res  ad  judicata.  It  is  not  necessary  to  repeat  what 
was  then  said,  but  it  will  be  sufficient  simply  to  make  reference  thereto. 
See  234  Fed.  152. 

It  is  earnestly  contended,  however,  by  counsel  for  the  Commission, 
that  sufficient  consideration  was  not  given  by  the  court  to  the  fact  that 
the  state  Supreme  Court  of  Kansas,  upon  the  first  hearing  in  the  man- 
damus matter,  No.  20,324,  though  denying  the  writ,  nevertheless  re- 
tained jurisdiction.  96  Kan.  372,  152  Pac.  22.  The  position  of  counsel 
for  the  Commission  seems  to  be  that  the  retention  of  jurisdiction  by  the 
state  Supreme  Court  involved  necessarily  a  finding  on  the  question  of 
interstate  commerce,  and  rendered  that  question  res  adjudicata.  There 
are  at  least  two  answers  to  this  contention: 

First,  the  retention  of  jurisdiction  by  the  state  Supreme  Court  in 
the  mandamus  matter  was  not  necessarily  based  upon  such  a  finding  as 
is  now  claimed,  for  there  was  in  the  mandamus  proceeding  another  in- 
dependent matter  which  did  not  necessarily  involve  the  question  of 
interstate  commerce,  namely,  the  character  of  the  service  which  the 
receiver  should  be  compelled  to  furnish.  The  mandamus  petition 
contained  a  distinct  prayer  for  relief  in  r^^rd  to  this  latter  matter. 
On  the  first  hearing  the  court  could  grant  no  relief  in  respect  to  this 
matter,  for  the  same  reason  that  it  could  grant  no  relief  in  regard  to 
the  rate  matter,  namely,  that  there  was  before  it  no  order  made  by  the 
Commission.  That  the  Supreme  Court  retained  jurisdiction  in  the 
mandamus  proceeding,  partly  at  least  on  account  of  this  matter  of  serv- 
ice, is  apparent  from  the  opinion  of  the  court  rendered  on  the  second 
hearing.  154  Pac.  235.  At  this  time,  also,  it  appeared  that  the  Com- 
mission had  made  no  order  in  regard  to  the  character  of  the  service. 
The  Supreme  Court  said: 

"Since  It  Is  now  conceded  that  the  Public  tJtnitles  Commission  has  made 
no  order  requiring  the  defendants  to  famish  better  or  more  efficient  service, 
the  court  would  not  be  JuBtifled  in  granting'  the  writ,  nor  In  longer  retaining 
the  proceeding." 

Second,  there  was  in  the  mandamus  proceeding  no  "final  judgment" 
entered  of  such  a  character  as  would  render  any  question  in  the  pro- 
ceedings res  adjudicata,  or  which  could  be  carried  by  the  receiver  to 
the  Supreme  Court  for  review.  See  Louisiana  Nav.  Co.  v.  Oyster 
Commission,  226  U.  S.  99,  33  Sup.  Ct.  78,  57  L.  Ed.  138;  McLish  v. 
Roflf,  141  U.  S.  661,  12  Sup.  Ct.  118,  35  L.  Ed.  893.  Furthermore,  the 
Fidelity  Title  &  Trust  Company,  trustee  under  the  mortgage  made  by 
the  Kansas  Natural  Gas  Company,  was  not  a  party  to  the  mandamus 
proceeding,  and  was  not  bound  by  the  judgment  entered  therein; 
and  it  might,  in  subsequent  litigation  to  which  it  was  a  party,  raise  any 
of  the  questions  involved  in  the  mandamus  proceeding.  See  Keokuk 
&  Western  R.  R.  v.  Missouri,  152  U.  S.  301,  14  Sup.  Ct.  592.  38  L. 
Ed.  450;   OM  Colony  Trust  Co.  v.  Omaha,  230  U.  S.  100,  33  Sup, 
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Ct.  967,  57  L.  Ed.  1410;  Louisville  Trust  Co.  v.  Cincinnati,  76  Fed. 
296,  22  C.  C.  A.  334;  Williamson  v.  City  of  Clay  Center,  237  Fed.  329, 

C.  C.  A. .    The  Trust  Company  is  a  party  to  the  present  suit, 

and  has  at  all  stages  insisted  that  the  business  carried  on  by  the  re- 
ceiver is  interstate  commerce,  and  not  subject  to  the  regulation  or 
control  of  the  Public  Utilities  Commission  of  Kansas. 

It  is  also  claimed  by  the  defendant  Commission  that  the  plaintiff  is 
estopped,  because  the  propositions  of  law  contended  for  by  him  as  to 
interstate  commerce,  and  the  authority  of  the  defendant  Commission, 
have  been  settled  in  Ais  suit.  The  case  relied  upon  by  counsel  for  the 
Commission  in  support  of  this  contention,  is  McKinney  v.  Landon,  209 
Fed.  300,  126  C.  C.  A.  226.  A  careful  reading  of  the  decision  in  that 
case  will  show  that  the  .questions  therein  involved  and  decided  were  by 
no  means  identical  with  or  decisive  of  the  questions  involved  in  the  case 
at  bar  touching  interstate  commerce.  The  questions  in  reference  to 
this  matter  of  interstate  commerce  arising  in  tiie  present  case  are :  (A) 
Is  the  plaintiff,  in  transacting  the  business  of  transporting  and  selling 
gas.  engaged  in  interstate  commerce?  (B)  Tf  the  business  thus  trans- 
acted is  interstate  conumree,  is  it  nevertheless  of  such  a  local  charac- 
ter that  the  state  may  impose  regulations  and  burdens  upon  the  same? 
(C)  Is  the  fixing  of  the  28-cent'  rate  at  which  gas  may  be  sold  in  fact 
imposing  upon  interstate  commerce  a  burden  or  a  regulation  such  as"  the 
state  is  not  authorized  to  impose  ? 

(A)  In  determining  the  question  whether  the  transactions  carried 
on  by  the  receiver  constitute  interstate  commerce,  it  will  be  helpful 
to  have  clearly  in  mind  just  what  those  transactions  are.  The  Su- 
preme Court  of  the  state  of  Kansas  in  State  ex  rel.  v.  Flannelly,  su- 
pra, has  stated  the  matter  as  follows : 

"The  gas  sold  by  the  receivers  Is  produced  In  both  Kansas  and  Oklahoma. 
It  Is  trausported  from  the  wells  through  pipe  lines  beginning  in  Oklahoma, 
entering  the  state  of  Kansas  near  OofTeyvlUe,  at  which  place  gas  is  first 
distribnted  and  sold  to  consumers.  The  remainder  is  transported  north 
through  pipe  lines  into  which  gas  from  wells  in  Kansas  Is  conveyed,  and  the 
gas  from  Oklahoma  and  Kansas  is  then  transported  through  the  same  pipe 
lines  and  through  compressing  stations  to  Independence  and  north  and  east 
throughout  this  state,  and  after  supplying  the  consumers  in  this  state  it  is 
transported  Into  the  state  of  Missouri,  where  it  is  sold  to  other  consumers. 
After  the  gas  from  this  state  is  discharged  into  the  pipe  lines  with  the  gas 
ttam  Oklahoma,  It  is  impossihile  to  distinguish  one  from  the  other,  or  to 
separate  one  from  the  other.  ,  About  65  per  cent,  of  the  gas  sold  is  produced 
In  Oklahoma,  and  15  per  cent,  is  produced  In  Kansas.  About  60  per  cent,  of 
the  gas  sold  is  sold  In  Missouri,  and  40  per  cent  is  sold  In  Kansas.  The  gas 
sold  in  Kansas  is  delivered  to  the  consumers  thereof,  in  the  several  cities,  by 
distribntiug  companies  operating  under  franchises  obtained  by  the  distributing 
componiea  from  the  cities,  fixing  the  rates  to  be  charged  customers  for  gas. 
These  distributing  companies  act  as  the  agents  for  the  Kansas  Natural  Gas 
Company  in  the  distribution  and  sale  of  gas.  The  price  received  for  gas  is 
divided  between  the  distributing  companies  and  the  receivers  on  a  percentage 
basis.  The  gas  is  not  sold  by  the  receivers  to  the  distributing  companies.  It  is 
delivered  from  the  pipe  Unes  of  the  Kansas  Natural  Gas  Company,  under  the 
c<mtrol  of  the  receivers,  into  the  pipe  lines  of  the  distributing  companies,  and 
is  through  tliese  pipe  lines  conveyed  from  the  pipe  lines  of  the  Kansas  Natural 
Gas  Company  to  the  consumers.  The  gas  is  consumed  as  fast  as  it  is  sold, 
and  l8  consumed  immediately  after  passing  through  the  meter  measuring  the 
gas  to  the  consumers." 
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Since  the  decisions  in  Haskell  v.  fCansas  Natural  Gas  G).,  224  U.  S. 
217,  32  Sup.  Ct.  442,  56  L.  Ed.  738,  West  v.  Kansas  Natural  Gas  Co., 
221  U.  S.  229, 31  Sup.  Ct.  564,  55  L.  Ed.  716,  35  L.  R.  A.  (N.  S.)  1193, 
and  Haskell  v.  Cowhan,  187  Fed.  403,  109  C.  C.  A.  235,  it  can  no  longer 
be  open  to  question  that  natural  gas  is  a  subject  of  interstate  commerce. 
And  it  seems  to  have  been  admitted  l^  the  Supreme  Court  of  Kansas  in 
State  ex  rel.  v.  Planndly,  supra,  and  also  seems  to  be  admitted  by  coun- 
sel for  the  Commission  in  the  case  at  bar,  that  transportation  of  natural 
gas  by  the  receiver  from  Oklahoma  into  Kansas,  and  thence  into 
Missouri,  or  irom  Kansas  into  Missouri,  is  interstate  commerce ;  but 
it  is  claimed  that  at  some  point  before  the  gas  reaches  the  final  consum- 
er the  transaction  has  ceased  to  be  interstate  commerce,  and  has  lost 
its  character  as  such.  Just  at  what  point  this  interstate  commerce 
transaction  loses  its  character  as  such,  the  Supreme  Court  of  the  state 
of  Kansas  and  cotmsel  for  the  Commission  are  not  in  harmony.  The 
state  Supreme  Court,  in  the  case  above  cited,  adopted  the  original 
package  idea,  and  attempted  to  apply  it  to  the  transaction  in  question. 
It  said: 

"The  original  package  of  gas  Is  broken  when  the  flcst  gas  Is  taken  oat  of 
the  pipe  lines  and  sold  in  tills  state:  Xbereafter  tlie  gas  ceases  to  be  an  article 
of  interstate  oommerce;" 

And  again: 

"Interstate  commerce  is  at  an  end  when  the  bulk  of  the  Imported  gas  is 
broken  np  for  indiscriminate  distribution  to  individual  pnrchasers  at  retail 
sale." 

Counsel  for  the  Commission,  however,  have  repudiated  the  original 
package  idea,  and  in  their  brief  state: 

"There  is  no  original  package  where  the  transportation  is  conducted  by 
means  of  a  pipe  Una  Qaa  so  conducted  is  not  susceptible  oC  delivery  in 
original  package." 

The  position  of  counsel  for  the  Commission  ai^>ears  to  be  that  the 
transaction  loses  the  character  of  interstate  commerce  when  the  gas 
passes  from  the  pipe  lines  of  the  receiver  to  the  lines  of  the  local  dis- 
tributing companies.  Nor  do  counsel  for  the  Commission  appear  to 
lay  much  stress  on  the  fact  that  about  6  per  cent,  of  the  gas  distributed 
in  Kansas  originates  in  the  same  state.    In  their  brief  they  state : 

"We  say  simply  that  the  character  of  this  service  cannot  be  destroyed  or 
explained  away  by  the  fact  that  any  amount,  or  Indeed,  all  the  amount,  of  the 
gas  distributed  locally  by  the  Kansas  Natural  Gas  Company  and  its  agents 
was  obtained  In  other  states  than  Kansas.  Such  service  is  still  a  local  serrioe, 
not  interstate  In  Its  character,  and  is  subject  to  local  regulation." 

Bearing  in  mind  the  character  of  the  business  actually  carried  on  by 
the  receiver  and  the  contentions  of  the  parties  in  reference  to  the 
same,  let  us  examine  some  of  the  adjudicated  cases.  Most  of  the 
cases  which  involve  the  question  whether  a  particular  transaction  con- 
stitutes interstate  commerce  deal  with  three  separate  parties:  A  ship- 
per, a  carrier,  and  a  consignee.  The  language  used  in  the  cases  is  usu- 
ally framed  in  reference  to  that  state  of  affairs.  However,  as  will  be 
noted  later  on,  the  existence  of  three  such  separate  parties  is  not  es- 
sential to  an  interstate  transaction. 
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Tlie  following  propositions,  which  have  a  bearing  upon  the  instant 
case,  seem  to  be  well  established: 

(1)  Interstate  commerce  begins  when  the  goods  are  delivered  to  the 
carrier  for  transit  from  a  point  in  one  state  to  a  point  in  another  state, 
or  are  actually  started  on  their  ultimate  passage.  Coe  v.  Errol,  116  U. 
S.  517,  525,  6  Sup.  Ct.  475,  29  L.  Ed.  715;  General  Oil  Co.  v.  Grain, 
209  U.  S.  211,  229,  28  Sup.  Ct.  475,  52  L.  Ed.  754;  T.  &  N.  O.  R.  Co. 
V.  Sabine  Co.,  227  U.  S.  Ill,  33  Sup.  Ct  229,  57  L.  Ed.  442;  La.  Ry. 
Com.  V.  Railway,  229  U.  S.  336,  33  Sup.  Ct.  837,  57  L.  Ed.  1215 ;  III. 
Cent.  Ry.  Co:  v.  La.  Ry.  Com.,  236  U.  S.  157,  35  Sup.  Ct.  275,  59  L. 
Ed.  517;  McCluskey  v.  Ry.,  243  U.  S.  36,  37  Sup.  Ct  374,  61  L.  Ed. 
578. 

(2)  Interstate  commerce  ends  when  the  shipment  reaches  its  in- 
tended destination,  and,  except  where  Congress  has  expressly  otherwise 
provided,  the  protection  afforded  to  an  interstate  shipment  includes 
the  right  to  sell  by  the  person  introducing  the  goods,  at  least  up  to  the 
time  when  they  have  become  commingled  with  the  general  property  of 
the  state,  and,  where  the  goods  are  introduced  in  the  original  packages, 
commingling  does  not  take  place  until  the  original  package  is  broken. 
Brown  v.  Maryland,  12  Wheat.  419,  6  L.  Ed.  678;  Am.  Exp.  Co.  v. 
Iowa,  196  U.  S.  133,  25  Sup.  Ct  182,  49  L.  Ed.  417 ;  Savage  v.  Jones, 
225  U.  S.  501,  520,  32  Sup.  Ct  715,  56  L.  Ed.  1182. 

(3)  The  intent  and  purpose  of  the  party  making  the  shipment  have 
an  important,  if  not  controlling,  bearing  upon  the  question  of  where  the 
interstate  journey  ends.  Swift  &  Co.  v.  United  States,  196  U.  S.  375, 
25  Sup.  Ct.  276,  49  L.  Ed.  518;  So.  Pac.  Term.  Co.  v.  Int  Com,  Com., 
219  U.  S.  498,  31  Sup.  Ct.  279,  55  L.  Ed.  310;  Ohio  Ry.  Com.  v.  Worth- 
ington,  225  U.  S.  101,  32  Sup.  Ct  653,  56  L.  Ed.  1004;  T.  &  N.  O. 
R.  Co.  V.  Sabine  Co.,  227  U.  S.  Ill,  33  Sup.  Ct.  229,  57  L.  Ed.  442: 
La.  Ry.  Com.  v.  Ry.,  229  U.  S.  336,  33  Sup.  Ct.  837,  57  L.  Ed.  1215 ; 
111.  Cent  Ry.  v.  La.  R.  R.  Com.,  236  U.  S.  157,  35  Sup.  Ct.  275,  59  L. 
Ed.  517;  United  States  v.  111.  Cent.  Ry.  (D.  C.)  230  Fed.  940. 

(4)  A  change  of  carriers  or  plurality  of  earners  does  not  affect  the 
status  of  the  interstate  shipment  T.  &  N.  O.  R.  Co.  v.  Sabine  Co., 
227  U.  S.  Ill,  33  Sup.  Ct  229,  57  L.  Ed.  442;  So.  Covington  Ry.  v. 
Covington,  235  U.  S.  537,  35  Sup.  Ct.  158,  59  L.  Ed.  350,  L.  R.  A. 
191SF,  792;  Atchison  Ry.  v.  Harold,  241  U.  S.  371,  36  Sup.  Ct  665, 
60  L.  Ed.  1050. 

(5)  Change  of  ownership  of  the  property  during  transit  does  not 
necessarily  affect  the  status  of  the  shipment  Swift  &  Co.  v.  United 
States,  196  U.  S.  375,  25  Sup.  Ct.  276,  49  L.  Ed.  518;  Gulf  Ry.  v. 
Texas,  204  U.  S.  403,  27  Sup.  Ct  360,  51  L.  Ed.  540;  Atchison  Ry.  v. 
Harold,  241  U.  S.  371,  36  Sup.  Ct.  665,  60  L.  Ed.  1050. 

(6)  Employment  of  an  agent  at  the  point  of  destination  to  effect  de- 
liveiy  to  the  ultimate  consignee  does  not  destrov  the  character  of  the 
shipment.  Caldwell  v.  North  Carolina,  187  U.  S'.  622,  23  Sup.  Ct  229, 
47  L.  Ed.  336;  Rearick  v.  Pennsylvania,  203  U.  S.  507,  27  Sup.  Ct  159, 
51  L.  Ed.  295;  Stewart  v.  Michigan,  232  U.  S.  665,  34  Sup.  Ct  476. 
58  L.  Ed.  786;  Davis  v,  Virginia,  236  U.  S.  697,  35  Sup.  Ct.  479,  59  L. 
Ed.  795  ;  Grand  Union  Tea  Co.  v.  Evans  (D.  C.)  216  Fed.  791. 

(7)  The  time  and  place  at  which  the  title  to  the  goods  passes,  as  be- 
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tween  the  seller  and  buyer,  is  not  controlling  upon  die  character  of  the 
shipment.  Norfolk  Ry.  v.  Sims,  191  U.  S.  441,  24  Sup.  Ct  151,  48  L. 
Ed.  254;  Penn.  R.  R.  v.  Coal  Co.,  238  U.  S.  456, 468,  35  Sup.  Ct.  8%, 
59  L.  Ed.  1406;  Penn.  R.  R.  v,  Sonman  Co.,  242  U.  S.  120,  37  Sup. 
Ct.  46,  61  L.  Ed.  188. 

(8)  The  parties,  shipper,  carrier,  and  consignee,  may  be  three  sepa- 
rate parties,  or  a  less  number.  Kelly  v.  Rhoads,  188  U.  S.  1,  23  Sup. 
Ct.  259,  47  L.  Ed.  359;  Rearick  v.  Pennsylvania,  203  U.  S.  507,  27 
Sup.  Ct.  159,  51  L.  Ed.  295;  Ohio  R.  R.  Com.  v.  Worthington,  225 
U.  S.  101,  32  Sup.  Ct  653,  56  L.  Ed.  1004;  Stewart  v.  Michigan,  232 
U.  S.  665,  34  Sup.  Ct.  476,  58  L.  Ed.  786;  Oil  Pipe  Line  Cases,  234  U. 
S.  548,  34  Sup.  Ct.  956,  58  L.  Ed.  1459:  Kirmeyer  v.  Kansas,  236  U. 
S.  568,  35  Sup.  Ct.  419,  59  L.  Ed.  721 ;  City  of  Lee's  Summit  v.  Jewell 
Co.,  217  Fed.  965,  133  C.  C.  A.  637. 

(9)  Absence  of  a  specific  consignee  at  the  time  of  shipment  does  not 
alter  the  character  of  the  shipment    Swift  &  Co.  v.  United  States,  196 
U.  S.  375,  25  Sup.  Ct.  276,  49  L.  Ed.  518;  T.  &  New  Orleans  R.  Co. . 
V.  Sabine  Co.,  227  U.  S.  Ill,  33  Sup.  Ct.  229,  57  L.  Ed.  442;  Grand 
Union  Tea  Co,  v.  Evans  (D.  C.)  216  Fed.  791. 

(10)  The  exact  destination  need  not  be  fixed  at  the  tinae  of  the  ship- 
ment, provided  the  intent  and  purpose  is  to  continue  the  journey  be- 
yond the  limits  of  the  state  in  which  the  journey  begins.  Ohio  R.  R. 
Co.  V.  Worthington,  225  U.  S.  101,  32  Sup.  Ct  653,  56  L.  Ed.  1004; 
T.  &  N.  O.  R.  Co.  V.  Sabine  Co.,  227  U.  S.  Ill,  33  Sup.  Q.  229,  57  L. 
Ed.  442. 

Reverting  to  the  character  of  the  business  transacted  by  the  receiver, 
it  is  to  be  noted :  (a)  That  the  shipment  is  started  on  its  journey  from 
one  state  to  another,  (b)  with  the  purpose  that  it  shall  be  delivered  to 
a  consumer,  (c)  Tliat  it  moves  continuously  from  a  point  of  shipment 
in  one  state  to  the  consumer  in  another  state,  (d)  That  it  is  moved 
part  of  the  way  in  the  pipe  lines  of  the  receiver,  and  part  of  the  way  in 
the  pipe  lines  of  the  distributing  company,  whether  as  agent  of  the 
receiver  or  as  connecting  carrier  is  immaterial,  (e)  The  destination 
of  the  shipment  is  intended  at  the  time  of  the  shipment  to  be  beyond 
the  state,  although  the  name  of  the  particular  consumer  for  any  specific 
portion  of  the  gas  shipped  is  not  known,  (f)  There  is  no  stoppage  in 
transportation,  (g)  The  title  to  the  gas  xemains  in  the  receiver  until 
delivery  to  the  ultimate  consumer. 

In  substance  and  efiEect  there  are  continuing  orders  by  the  consumers 
to  the  receiver  through  the  distributing  company  to  supply  them  with 
gas  from  the  Oklahoma  fields.  Such  transactions  have  the  character 
of  interstate  commerce  at  their  inception,  and  this  character  continues 
until  final  delivery.  Crenshaw  v.  Arkansas,  227  U.  S.  389,  33  Sup. 
Ct.  294,  57  L.  Ed.  565,  and  cases  cited.  Even  though  the  shipanent 
is  started  before  a  definite  order  for  a  specific  amount  is  given,  still, 
the  continuous  and  usual  course  of  business  determines  tite  character 
of  the  shipment  Swift  &  Co.  v.  United  States,  196  U.  S.  375,  25  Sup. 
Ct  276,  49  L.  Ed.  518;  Grand  Union  Tea  Company  v.  Evans  (D.  C.) 
216  Fed.  750. 

Applying  the  foregoing  principles  to  the  facts  in  the  case  at  bar,  the 
conclusion  follows  that  die  transportation  of  gas  carried  on  by  the  re- 
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ceiver  is  interstate  commerce,  and  that  the  character  of  the  business 
inheres  from  the  beginning  of  the  journey  in  Oklahoma  to  the  termi- 
nation thereof  at  the  burner  tips  in  Kansas  or  Missouri. 

(B)  It  is  claimed,  however,  by  the  Commission,  as  above  noted,  that 
though  the  business  of  transporting  gas  by  the  receiver  from  Okla- 
homa to  Kansas  and  Missouri  may  be  interstate  commerce  in  its  in- 
ception, nevertheless  it  loses  that  character  by  reason  of  the  local 
service  in  distributing  the  same  in  Kansas.  This  contention  cannot  be 
sustained.  Local  incidental  service  at  the  initial  point  of  the  journey 
does  not  prevent  the  interstate  character  from  attaching  to  the  ship- 
ment; nor  does  a  similar  incidental  local  service  at  the  end  of  the 
journey  destroy  that  character.  So.  Pac.  Term.  Co.  v.  I.  C.  C,  219 
U.  S.  498,  31  Sup.  Ct.  279,  55  L.  Ed.  310;  United  States  v.  111.  Cent. 
(D.  C.)  230  Fed.  940;  Penn.  R.  Co,  v.  Clark  Co.,  238  U.  S.  456,  465- 
468,  35  Sup.  Ct.  896,  59  L.  Ed.  1406;  So.  Ry.  v.  Prescott,  240  U.  S. 
632,  36  Sup.  Ct.  469,  60  L.  Ed.  836;  Penn.  Ry.  Co.  v.  Sonman,  242  U. 
S.  120,  37  Sup.  Ct.  46,  61  L.  Ed.  188;  Grand  Union  Tea  Co.  v.  Evans 
(D.  C.)  216  Fed.  791 ;  City  Lee  Summit  v.  Jewel  Co.,  217  Fed.  %5, 
133  C.  C.  A.  637.  Nor  is  the  business  carried  on  by  the  receiver,  though 
interstate  commerce  in  character,  of  such  inherent  local  nature  that  it 
is  subject  to  the  regulation  and  control  that  is  sought  to  be  imposed 
by  the  state  in  the  instant  case.  It  is  not  always  easy  to  determine 
where  the  line  must  be  drawn  between  that  exertion  of  state  power  in 
reference  to  interstate  commerce,  which  is  allowable  on  the  one  hand^ 
and  that  which  is  forbidden  on  the  other. 

In  Leisy  v.  Hardin,  135  U.  S.  100,  on  page  119,  10  Sup.  Ct.  681,  on 
page  687  (34  L.  Ed.  128),  the  court  said  in  its  opinion : 

"Where  the  subject  Is  national  in  its  character,  and  admits  and  requires 
Dnlformlty  of  regulation,  affecting  alike  all  the  states,  such  as  transportation 
between  the  states,  Including  the  importation  of  goods  from  one  state  Into 
another.  Congress  can  alone  act  upon  it  and  provide  the  needed  regulations. 
The  absence  of  any  law  of  Congress  on  the  subject  is  equivalent  to  its  declara- 
tion that  commerce  in  that  matter  shall  be  free.  Thus  the  absence  of  regula- 
tions as  to  interstate  commerce  with  reference  to  any  particular  subject  Is 
taken  as  a  declaration  that  the  importation  of  that  article  Into  the  states 
shall  be  unrestricted.  It  is  only  after  the  importation  is  completed,  and  the 
property  imported  has  mingled  with  and  become  a  part  of  the  general  property 
of  the  state,  that  its  regulations  can  act  upon  it,  except  so  far  as  may  be 
necessary  to  insure  safety  in  the  disposition  of  the  import  until  thus  mingled." 

It  is  true  that  property,  though  started  as  an  interstate  shipment, 
may,  between  the  point  of  shipment  and  the  point  of  ultimate  destina- 
tion, cease  to  be  the  subject  of  interstate  commerce,  and  become  subject 
to  state  action.  The  length  and  the  purpose  of  the  interruption  of  the 
transit  are  to  be  considered  in  determining  the  question.  Diamond 
Match  Co.  v.  Ontonagon,  188  U.  S.  82,  23  Sup.  Ct.  266,  47  L.  Ed.  349; 
»Gen.  Oil  Co.  v.  Crain,  209  U.  S.  211,  229,  28  Sup.  Ct.  475,  52  L.  Ed. 
754.  Incidental  stoppage  is  immaterial.  Kelley  v.  Rhoads,  188  U.  S.  1, 
23  Sup.  Ct  259,  47  L.  Ed.  359;  Swift  &  Co.  v.  United  States,  196  U. 
S.  375,  25  Sup,  Ct.  276,  49  L.  Ed.  518.  It  is  also  true  that,  though  the 
shipment  at  its  destination  be  unsold  and  still  retain  its  character  of  in- 
terstate shipment,  it  may  nevertheless  be  subject  to  certain  state  ac- 
tion;  for  example,  taxatim  in  connection  with  taxation  of  general 
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property  throughout  the  state.  Woodruff  v.  Parham,  8  Wall.  123,  19  L. 
Ed.  382;  Brown  v.  Houston,  114  U.  S-  622,  5  Sup.  Ct.  1091,  29  L.  Ed. 
257.  Also  to  inspection.  But  this  must  not  be  of  such  a  character  as 
to  unduly  burden  interstate  commerce.  Minnesota  v.  Barber,  136  U. 
S.  313,  10  Sup.  Ct.  862,  34  L.  Ed.  455 ;  Patapsco  Co.  v.  Brd.  of  Agric, 
171  U.  S.  345,  356,  18  Sup.  Ct.  862,  43  L.  Ed.  191. 

But  state  action  is  not  permissible  in  certain  other  directions;  for 
example,  prohibition  of  the  sale  of  the  goods,  except  by  express  au- 
thority through  congressional  enactment.  Leisv  v.  Hardin,  135  U.  S. 
100,  10  Sup.  a.  681,  34  L.  Ed.  128;  Bowman  v.  Railway,  125  U. 
S.  465,  8  Sup.  Ct.  689,  1062,  31  L.  Ed.  700;  Lyng  v.  Michigan,  135  U. 
S.  161,  10  Sup.  Ct.  725,  34  L.  Ed.  150.  Even  in  the  matter  of  taxa- 
tion, state  action  is  not  allowable  which  places  taxation  upon  "the  oc- 
cupation of  doing  a  business"  interstate  in  character.  Leloup  v.  Port 
of  Mobile,  127  U.  S.  640,  648,  8  Sup.  Ct.  1383,  32  L.  Ed.  311 :  Asher 
V.  Texas,  128  U.  S.  129,  9  Sup.  Ct.  1,  32  L.  Ed.  368.  The  distinction 
between  permissible  and  nonpermissible  state  action  lies  in  "the  nature 
and  operation  of  the  particular  exertion  of  state  authority."  Am. 
Steel  &  Wire  Co.  v.  Speed,  192  U.  S.  500,  24  Sup.  Ct.  365,  48  L.  Ed. 
538.  In  the  case  of  the  State  Freight  Tax,  15  Wall.  232,  21  h.  Ed.  146, 
the  rule  was  announced  in  the  following  language: 

"Whenever  the  subjects  over  which  a  power  to  regulate  commerce  Is  asserted 
are  in  their  nature  national,  or  admit  of  one  uniform  system  or  plan  of  regula- 
tion, they  may  Justly  be  said  to  be  of  such  a  nature  as  to  require  ezclnslTe 
legislation  by  Congress.  Surely  transportation  of  passengers  or  merchandise 
through  a  state,  or  from  one  state  to  another,  is  of  this  nature." 

In  the  case  of  South  Covington  Ry.  Co.  v.  Covington,  235  U.  S.  537, 
35  Sup.  Ct.  158,  59  L.  Ed.  350,  L.  R.  A.  191 5F,  792,  the  court,  in  pass- 
ing upon  a  municipal  ordinance  governing  and  regulating  street  cars 
numing  between  that  city  and  Cincinnati,  Ohio,  and  with  reference 
to  one  of  the  sections  making  it  unlawful  for  the  company  to  permit 
to  ride  in  its  cars  more  than  one-third  of  the  number  of  passengers  over 
and  above  the  number  for  which  seats  were  provided  therein,  stated  as 
follows : 

"If  Covington  can  regulate  these  matters,  certainly  Cincinnati  can,  and 
Interstate  business  might  be  Impeded  by  conHlctlng  and  varying  regoIatlonB  in 
this  respect,  with  which  it  might  be  Impossible  to  comply.  On  one  side  of  the 
river  one  set  of  regulations  might  be  enforced,  and  on  the  other  side  quite  a 
ditTerent  set,  and  both  seeking  to  control  a  practically  continuous  movement 
of  cars.  As  was  said  in  Hall  v.  De  Culr,  95  U.  S.  485,  489  [24  L.  Ed.  597], 
'commerce  cannot  flourish  in  the  midst  of  such  embarrassments.'  We  need 
not  stop  to  consider  whether  Congress  has  undertaken  to  regulate  su(di  inter- 
state transportation  as  this,  for  It  is  clearly  within  its  power  to  do  so,  and 
absence  of  federal  regulation  does  not  give  the  power  to  the  state  to  make 
rules  which  so  necessarily  control  the  conduct  of  interstate  commerce  as  do 
those  just  considered." 

As  to  the  character  of  the  business  of  transportation  of  natural  gas, 
the  Circuit  Court  of  Appeals  of  this  circuit  has  spoken  as  follows  in  the 
case  of  Hasken  v.  Cowham,  187  Fed.  403,  408,  109  C.  C.  A.  235,  240: 

"Interstate  commerce  in  natural  gas,  including  therein  its  transportation 
among  the  states  by  pipe  line,  Is  a  subject  national  in  its  character  and  sus- 
ceptible of  regulation  by  uniform  rules.    The  silence  or  Inaction  of  Congress- 
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relative  to  sudt  a  subject  Is  a  conclusive  Indication  tHat  It  Intends  that  Inter- 
state oommerce  therein  shall  be  free,  and  any  law  or  act  of  a  state  or  its 
officers  which  prohibits  it,  or  substantially  restrains  its  freedom,  is  violative 
of  the  Constitution  and  void.  Welton  t.  State  of  Missouri,  91  U.  S.  275,  282, 
23  li.  Ed.  847;  Brown  t.  HcMiston,  U4  U.  S.  622,  631,  5  Sup.  Ct  10»1,  29  L.  Ed. 
267;  WalUns  v.  Michigan,  116  V.  S.  446,  456,  456,  6  Sup.  Ct  464.  29  h.  Ed. 
691;  Case  of  the  SUte  Freight  Tax,  15  WaU.  232,  21  L.  Ed.  14ft" 

This  case  was  cited  with  approval  in  West  v.  Kansas  Natural  Gas 
Company,  221  U.  S.  229,  31  Sup.  Ct.  564,  55  L.  Ed.  716,  35  h.  R.  A. 
(N.  S.)  1193. 

If  anything  further  than  the  foregoing  statement  as  to  the  character 
of  the  business  actually  carried  on,  and  the  application  thereto  of 
above  cited  authorities,  were  necessary,  in  order  to  establish  that  the 
business  carried  on  by  the  receiver  is  interstate  in  its  character,  and 
of  such  a  nature  as  not  to  be  properly  susceptible  of  or  subject  to  local 
state  regulations  such  as  the  28-cent  rate  order,  we  have  the  statement 
of  the  Public  Utilities  Commission  itself  in  its  opinion  of  July,  1915, 
which  opinion  concluded  with  the  following  language: 

"It  developed  upon  the  hearing  that  more  than  half  the  natural  gas 
supplied  and  marketed  by  complainants  Is  sold  in  the  state  of  Missouri.  It 
Is  conveyed  by  means  of  pipe  lines  passing  through  Kansas  City,  St.  Joseph, 
and  other  cities  in  our  sister  state.  It  would  be  manifestly  unfair  to  permit 
complainants  to  advance  the  price  of  gas  to  their  Kansas  patrons,  unless  a  • 
correqxMidlng  Increase  were  made  to  consumers  In  Missouri.  It  Is  conceded 
that  an  advance  In  Kansas,  without  a  similar  one  in  Missouri,  would  be 
unavailing  for  the  purposes  contemplated  by  complainants,  and  they  do  not 
desire  any  advance  in  Kansas,  except  as  It  may  be  slmnltaneous  wll^  a  att- 
tespmidlng  one  in  Missouri.  This  Commission,  tlierefore,  awaits  the  pleasure 
and  action  of  the  rate-regulatlag  body  or  bodies  of  Missouri  having  Jurisdic- 
tion of  the  subject-matter ;  and  If  In  that  state  proper  and  necessary  orders  be 
Issued  establishing  a  schedule  of  rates  as  herein  outlined,  an  order,  effective. 
If  possible,  simultaneously,  will  be  Issued  by  this  Commission,  In  accordance 
with  the  views  herein  expressed." 

The  same  conclusion  was  apparently  reached  by  the  Supreme  Court 
of  the  state  of  Kansas,  in  State  ex  rel.  v.  Flannelly,  96  Kan.  372,  152 
Pac.  22,  when  in  its  opinion  the  court  said : 

"The  last  question  for  our  consideration  concerns  the  legality  of  the  rates, 
both  those  that  are  in  existence  at  the  present  time  and  those  named  In  the 
opinion  of  the  Commission.  The  Commission  finds  that,  where  the  net  price 
of  gas  to  consumers  Is  now  25  cents  per  thousand  cubic  feet,  the  rate  should  be 
Increased  to  28  cents.  This,  In  effect.  Is  a  finding  that  the  rates  now  In 
existence  are  not  compensatory.  It  then  became  the  duty  of  the  Commission 
to  fix  compensatory  rates,  taking  Into  consideration  the  gas  sold  In  Missouri, 
assuming  that  compensatory  rates  wUl  be  fixed  in  Missouri.  However,  we 
may  say  that  obedience  to  law  in  making  rates  in  Kansas  cannot  legally  be 
made  dependent  on  obedience  to  the  same  law  In  Missouri." 

The  state  of  Kansas  itself  has  thus  realized  that  the  business  car- 
ried on  by  the  receiver  is  of  such  character  that  the  fixing  of  rates 
thereon  is  not  a  merely  local  matter.  Furthermore,  control  over  the 
supply  of  gas  is  not  within  the  power  of  the  Commission.  The  supply 
is  an  important  element,  however,  in  the  fixing  of  rates.  This  state  of 
affairs  militates  strongly  against  a  conclusion  that  the  business  is  of 
such  character  as  to  be  properly  subject  to  state  control  in  the  matter 
of  rates. 
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The  case  of  Manufacturers'  Heat  &  Light  Company  v.  Ott  (D.  C.) 
215  Fed.  940,  relied  upon  by  the  defendant  Commission,  must  be  dis- 
regarded, if  it  conflicts  with  the  decisions  above  cited,  for  these  deci- 
sions are  binding  upon  this  court.  It  may,  however,  in  my  opinion,  be 
distinguished  by  the  fact  that  the  great  bulk  of  the  business  transac- 
tions considered  in  that  case  were  concededly  intrastate,  and  the  por- 
tion claimed  to  be  interstate  of  very  minor  importance;  whereas,  in 
the  instant  case  exactly  the  reverse  of  those  facts  is  true.  It  is  true 
that  about  6  per  cent,  of  the  gas  delivered  by  the  receiver  in  Kan.sas  is 
produced  in  Kansas,  but  this  cannot  alter  the  general  situation.  Where 
a  substantial  part  of  a  business  is  interstate  commerce,  the  imposition 
of  burdens  and  regulations  thereon  by  state  action  cannot  be  justified 
by  the  fact  that  a  portion  of  the  business  thus  sought  to  be  controlled 
and  regulated  is  intrastate.  See  Leloup  v.  Port  of  Mobile,  127  U.  S. 
640,  647,  8  Sup.  Q.  1383,  32  L.  Ed.  31 1 ;  Norfolk  Ry.  v.  Pennsylvania, 
136  U.  S.  114-119,  10  Sup.  Ct.  958,  34  L.  Ed.  394;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  59.  11  Sup.  Ct.  851,  35  L.  Ed.  649;  Galveston  Rv. 
V.  Texas,  210  U.  S.  217,  228,  28  Sup.  Ct.  638.  52  L.  Ed.  1031 ;  W.  U. 
Co.  V.  Kansas,  216  U.  S.  1,  30  Sup.  Ct.  190,  54  L.  Ed.  355;  WUHams 
V.  Talladega,  226  U.  S.  404,  419,  33  Sup.  Ct.  116,  57  L.  Ed.  275. 

It  is  claimed  by  the  defendant  Commission  that  the  inaction  of  Con- 
gress, in  view  of  the  character  of  the  business,  is  an  indication  that  it 
was  intended  that  state  action,  such  as  is  involved  in  the  instant  case, 
might  properly  be  exercised.  Here  again  it  is  not  always  easy  to  draw 
a  hard,  and  fast  line  between  cases  in  which,  in  the  absence  of  congres- 
sional action,  the  state  may  properly  act,  and  those  in  which  it  may  not 
act.  In  the  Minnesota  Rate  Cases,  230  U.  S.  352,  33  Sup.  Ct.  729,  57 
L.  Ed.  1511, 48  h.  R.  A.  (N.  S.)  1151,  Ann.  Cas.  1916A,  18,  the  court  in 
reference  to  this  subject  used  the  following  language: 

"The  principle  whidi  determines  this  classlUcatloii  underlies  the  doctrine 
that  the  state  cannot  under  any  guise  Impose  direct  burdens  upon  interstate 
commerce.  For  this  Is  but  to  hold  thnt  the  states  are  not  permitted  directly 
to  regnlate  or  restrain  that  which  from  Its  nature  shonid  be  under  the  con- 
trol of  the  one  authority  and  be  free  from  restriction  save  as  It  Is  governed  in 
the  oianner  that  the  national  Legislature  constitutionally  ordains." 

Even  in  the  absence  of  congressional  action,  the  exercise  of  state 
autliority  over  interstate  commerce  does  not  extend  to  the  fixing  of 
rates  for  the  transportation  of  goods  in  such  commerce.  This  doc- 
trine was  announced  before  the  establishment  of  the  Interstate  Com- 
merce Commission,  and  applies  not  merely  to  cases  where  that  Com- 
mission has  jurisdiction  in  reference  to  rates,  but  also  in  the  absence 
of  such  jurisdiction.  Wabash  Ry.  Co.  v.  Ill,  118  U.  S.  557,  7  Sup. 
Ct.  4,  30  L.  Ed.  244;  L.  N.  R.  v.  Eubank,  184  U.  S.  27,  22  Sup.  Ct. 
277,  46  L.  Ed.  416;  Ohio  Ry.  Com.  v.  Worthington,  225  U.  S.  101,  32 
Sup.  Ct.  653,  56  h.  Ed.  1004.  In  the  case  of  Railroad  Commission  of 
Ohio  v.  Worthington,  225  U.  S.  101,  32  Sup.  Ct.  653,  56  L.  Ed.  1004, 
the  following  language  is  used: 

"It  is  not  necessary  to  reyiew  the  cases  in  this  court  which  have  settled 
beyond  peradventure  that  the  national  government  has  exdusive  authority  to 
regulate  Interstate  commerce  under  the  CXinstitution  of  the  United  States,  nor 
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to  do  more  than  reaffirm  tbe  equally  well-settled  proposition  that  over  inter- 
state commerce  transportation  rates  the  state  has  no  Jurisdiction,  and  that  an 
attempt  to  regulate  such  rafies  by  the  state  or  under  its  authority  is  void." 

The  conclusion  reached,  therefore  is  that  the  interstate  commerce 
in  which  the  receiver  is  engaged  is  not  of  a  local  nature,  and  is  not, 
even  in  the  absence  of  action  by  Congress,  subject  to  burdens  or  regu- 
lations imposed  by  state  action,  which  are  substantial  rather  than  inci- 
dental in  their  nature. 

(C)  Is  the  fixing  of  the  28-cent  rate  by  the  Public  Utilities  G>m- 
mission  in  the  present  controversy  a  burden  or  a  regulation  upon 
interstate  commerce  such  as  the  state  is  not  authorized  to  impose? 
It  is  not  necessary  to  review  the  many  cases  deciding  nt^iat  consti- 
tutes a  burden  upon  or  a  r^^ulation  of  interstate  commerce.  Reference 
may  simply  be  made  to  the  following  amongst  a  great  number:  State 
Freight  Tax  Cases,  15  Wall.  232,  21  L.  Ed.  146;  Western  U.  Tel.  Co. 
V.  Kansas,  216  U.  S.  1,  30  Sup.  Ct.  190,  54  L.  Ed.  355 ;  International 
Text-Book  Co.  v.  Pigg,  217  U.  S.  91,  30  Sup.  Ct.  481,  54  L.  Ed. 
678,  27  L.  R.  A.  (N.  S.)  403,  18  Ann.  Cas.  1103;  Bucks  Stove  Co.  v. 
Vickers,  226  U.  S.  205,  33  Sup.  Ct.  41,  57  L.  Ed.  189;  Minn.  Rate 
Cases,  230  U.  S.  352,  33  Sup.  Ct.  729,  57  L.  Ed.  1511,  48  L.  R.  A. 
(N.  S.)  1151,  Ann.  Cas.  1916A,  18;  Sioux  Remedy  Co.  v.  Cope,  235 
U.  S.  197,  35  Sup.  Ct.  57,  59  L.  Ed.  193. 

It  appears  from  tihe  evidence  in  the  case  that  gas  transported  by  the 
receiver  from  Oklahoma  costs  at  the  initial  point  5  to  7  cents  per 
1 ,000  cubic  feet.  The  difference  between  this  cost  price  and  the  sell- 
ing price  to  the  consumer  is  largely,  if  not  wholly,  made  up  of  the 
cost  of  transportation.  It  would  seem  to  require  no  argument  to 
establish  that  any  statute  or  order  fixing  the  price  at  which  gas  may 
be  sold  to  the  ultimate  consumer  is,  under  the  circumstances  disclosed 
by  ^the- present  riecord,  in  fact  a  fixing  of  rates  for  the  transportation 
of  the  gas.  If  this  be  the  case,  then,  under  the  authorities  heretofore 
cited,  state  action  fixing  such  rates  is  not  authorized ;  it  being  a  direct 
burden  upon  and  a  direct  attempt  to  regulate  interstate  commerce. 
It  is  true  the  cases  cited,  involved  rates  by  common  carriers;  but,  as 
already  noted,  interstate  commerce  is  equally  protected,  whether  en- 
gaged in  by  a  common  carrier  or  by  individuals. 

That  the  28-cent  rate  is  in  reality  a  transportation  rate,  and  so  in- 
tended by  the  Cwnmission,  is  also  shown  by  the  method  adopted  by 
the  Commission  in  fixing  the  rate,  viz. :  First,  dividing  the  property 
used  by  the  receiver  in  his  business  into  two  parts,  that  used  in  produc- 
tion, and  that  used  in  transportation,  and  then  using  the  valuation 
of  the  latter  only  as  a  basis  for  fixing  the  rate.  In  its  opinion  upon 
tfie  preliminary  injunction  the  enlarged  court  used  the  following  lan- 
guage: 

"That  the  enforcement  by  a  state  through  its  officers  of  any  leglslatiTe  act 
preventing  interstate  commerce  In  this  article  of  interstate  commerce,  either 
by  -a  direct  prohibition  of  such  conunerce  In  this  article  by  state  law,  or  by  an 
inhibition  of  a  sale  of  the  article  in  the  state  at  any  rate  price  whatever,  or  at 
any  price  above  a  price  so  low  that  the  laws  of  trade  make  It  Impossible  to 
purchase  or  procure  it  in  another  state  and  to  sell  and  deliver  it  in  the  pro- 
hibiting state  at  that  price  with  protlt,  substantially  burdens  and  unduly  Inter- 
242  F.- 
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feres  with  Interstate  commerce,  in  Ttolation  of  Ote  commerce  clause  of  tbe 
Constitution  of  the  United  States." 

To  the  foregoing  statement  may  be  added,  perhaps  as  a  corollary,  tiiat 
whenever  a  state,  acting  under  the  guise  of  fixing  prices  at  which  an 
article  of  interstate  commerce  brought  into  the  state  may  be  sold  by  the 
introducer  upon  its  arrival  at  destination,  in  reality  thereby  necessarily 
fixes  or  r^ulates  the  rate  of  transportation  of  such  article  from  its 
initial  point  to  the  point  of  destination,  such  action  by  the  state  in 
fixing  the  sale  price  is  an  attempt  to  directly  burden  and  regulate  inter- 
state commerce,  and  is,  therefore,  unauthorized.  When  tested  by 
either  or  both  of  the  last-stated  principles,  the  28-cent  rate  order  of  the 
Public  Utilities  Commission  of  Kansas,  dated  December  10,  1915, 
made  under  an  assumed  authority  from  the  state,  is  found  to  be  an 
attempt  to  directly  and  unduly  burden  and  regulate  interstate  com- 
merce, and  is  therefore  unauthorized.  This  does  not  necessarily 
mean  that  the  receiver,  or  the  company  after  the  receivership,  can 
fix  rates  at  their  discretion.  There  still  remain  remedies  for  unreason- 
able rates.  See  Covington  Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  222, 
14  Sup.  Ct.  1087,  38  L.  Ed.  962. 

To  sum  up  the  foregoing,  it  is  held: 

First,  that  the  rates  in  force  on  January  1,  1911,  under  Laws  Kan. 
1911,  c.  238,  §  30,  for  the  sale  and  delivery  of  natural  gas  by  the  re- 
ceiver of  the  Kansas  Natural  Gas  Company  to  consumers  in  Kansas, 
either  directly  or  through  intermediaries,  were  on  December  10,  1915, 
and  still  are,  noncompensatory,  unreasonably  low,  confiscatory,  and 
violative  of  the  Constitution  of  the  United  States. 

Second,  that  the  new  rates  fixed  by  the  Public  Utilities  Conunission 
of  Kansas  by  its  order  of  December  10,  1915,  known  as  the  28-cent 
rate  order,  for  the  sale  and  delivery  of  natural  gas  by  the  receiver  of 
the  Kansas  Natural  Gas  Company,  to  consumers  in  Kansas,  either 
directly  or  through  intermediaries,  were  mi  said  date,  and  still  are,  non- 
compensatory, uru'easonably  low,  confiscatory,  and  violative  of  the 
Constitution  of  the  United  States. 

Third,  that  section  30,  c.  238,  Laws  Kan.  1911,  in  so  far  as  it  at- 
tempted to  fix  rates  for  the  sale  and  delivery  of  natural  gas  by  the 
receiver  of  the  Kansas  Natural  Gas  Company  to  consumers  in  Kan- 
sas, either  directly  or  through  intermediaries,  was  an  attempt  directly 
and  unduly  to  burden  and  regulate  interstate  commerce,  and  therefore 
unauthorized  and  void. 

Fourth,  that  the  so-called  28-cent  rate  order  by  the  Public  Utilities 
Commission  of  Kansas,  dated  December  10,  1915,  made  under  an 
assumed  authority  f  i;om  the  state,  is  an  attempt  to  directly  and  unduly 
burden  and  regulate  interstate  commerce,  and  is  therefore  unauthor- 
ized and  void. 

Plaintiff  is  entitled  to  have  the  preliminary  injunction  heretofore 
granted  made  permanent.  The  court  expressly  reserves  jurisdiction 
over  the  parties  to  the  suit  and  over  the  other  issues  involved  therein 
until  further  order  is  made  in  reference  thereto. 

A  decree  may  be  prepared  in  accordance  with  the  foregoing  deci- 
sion. 
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In  re  JOHN  UDDLB  CUT  STONE  CO. 
(District  Court,  S.  D.  New  York.    July  13,  1916.) 

1.  Chattix  Mobtoaoes  €=»124 — Pboperty  Covered — After- Acquibed  Prop- 

EBTT. 

A  mortgage  upon  real  estate  upon  wbldi  a  stonecutting  plant  waa  lo- 
cated, and  tbe  buildings  and  ImproTements,  together  with  the  machinery 
and  other  personal  property  used  in  such  business,  did  not  embrace  ma- 
chinery Installed  after  tbe  mortgage  was  executed,  except  so  far  as  such 
machinery  had  become  part  of  the  realty. 

[Ed.  Note. — ^For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  (I  208, 
20».] 

2.  Mortoaoes  «=»183 — Proi>bbtt  Covxrkd — FtnTJBxs. 

That  such  mortgage  by  Ita  terms  embraced  madilnery  "and  other  per- 
sonal property"  did  not  limit  It  as  a  mortgage  of  real  estate  to. the  land 
and  buildings. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  (S  260,  264,  265.] 

3.  FiXTUBXS  4=>18(5) — ^Rights  of  Mobtoaoxes — Maohinxbt. 

In  a  stonecutting  plant  there  was  installed  a  traveling  crane  of  steel 
construction  with  concrete  foundations,  a  circular  saw  weighing  about  16 
tons,  and  a  planing  machine  weighing  about  20  tons.  Tbe  track  of  the 
crane  was  upon  heavy  steel  girders  resting  on  steel  pillars,  the  bases 
of  which  were  sunk  in  concrete  and  anchored  therein  by  bolts.  The  saw 
consisted  of  two  tracks  set  in  a  concrete  foundation,  two  tables  mounted 
on  wheels  on  the  tracks,  an  Overhead  track  and  carriage,  and  a  motor 
attached  to  the  carriage;  the  ends  of  the  carriage  being  fastened  to 
concrete  pillars,  and  the  anchor  bolts  buried  in  such  pillars.  The  base 
of  the  planing  machine  was  Imbedded  in  concrete  and  secured  by  anchor 
bolts.  To  a  large  extent  they  could  not  be  removed  without  injuring  the 
buildings  and  could  not  be  lemoved  to  any  extent  without  disintegration 
of  the  plant  as  a  complete  whole.  Held  that,  as  between  a  mortgagor  and 
mortgagee,  they  constituted  a  part  of  the  realty. 

{Ed.  Note.— For  other  cases,  see  Fixtures,  Cent  Dig.  fi  88-41.] 

4.  FlXTUBEB  «S>18(S) — RiOHTS  OF  MOBTOAaEXS — ^Maohinebt. 

Though  cross-girders  supporting  the  hoisting  machinery  and  hoisting 
machinery  which  traveled  along  such  cross-girders,  the  tables  used  in 
connection  with  the  saw,  and  tbe  belting  of  some  of  the  planing  ma- 
chinery, were  not  physically  annexed  and  could  be  removed,  they  were 
parts  of  an  entire  structure  constituting  one  co-ordinated  piece  of  ma- 
chinery, and  were  parts  of  the  machinery,  and  hence  parts  of  the  land 
Itselt 

[Ed.  Note. — For  other  cases,  see  Fixtures,  Cent  Dig.  H  38-11.] 

In  Bankruptcy.  In  the  matter  of  the  John  Liddle  Cut  Stone  Com- 
pany, alleged  bankrupt.  On  application  for  leave  to  foreclose  a  mort- 
gage and  for  leave  to  make  the  receiver  in  bankruptcy  a  party.  Motion 
granted. 

Everett,  Clarke  &  Benedict,  of  New  York  City,  for  petitioners. 

George  H.  Oilman,  of  New  York  City,  for  receiver. 

AUGUSTUS  N.  HAND,  District  Judge.  This  is  an  application  by 
certain  trustees  under  a  will  for  leave  to  foreclose  a  mortgage  which 
they  hold  upon  premises  belonging  to  the  alleged  bankrupt  known  as 
Nos,  402-422  East  107th  street,  in  the  borough  of  Manhattan,  New 
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York  City,  and  for  leave  to  make  the  receiver  in  bankruptcy  a  party. 
The  mortgage  was  executed  by  the  alleged  bankrupt  in  1909,  was  duly 
recorded  pursuant  to  the  laws  of  New  York,  and  contained  a  clause 
mortgagir^,  not  only  these  premises,  but  also  specifically  the  buildings 
and  improvements  thereon,  together  with  the  machinery,  implements, 
engines,  boilers,  saws,  and  other  personal  property  used  in  the  cut 
stone  business  of  the  John  twiddle  Cut  Stone  Company  thereon.  Aft- 
er the  making  of  the  mortgage,  that  company  installed  upon  the  prem- 
ises the  following  machinery:  (1)  A  traveling  crane  of  steel  construc- 
tion with  concrete  foundations.  The  track  was  upon  heavy  steel  gird- 
ers resting  on  steel  truss  pillars,  the  bases  of  which  were  sunk  in  con- 
crete and  anchored  in  the  concrete  by  bolts  running  down  a  distance 
of  2y<2,  feet  below  the  sunken  base  of  the  pillars.  (2)  A  Fuller  patent 
diamond  circular  saw  weighing  about  16  tons,  consisting  of  two  tracks 
set  in  a  concrete  foundation,  two  tables  mounted  on  wheels  on  the 
tracks,  and  an  overhead  track  and  carriage  for  the  saw  and  a  motor 
attached  to  the  overhead  carriage.  The  foundation  was  8  feet  deep, 
and  the  concrete  pillars  in  which  the  two  ends  of  the  overhead  car- 
riage are  fastened  ran  a  few  feet  deeper.  The  anchor  bolts  for  the 
machine  were  buried  in  concrete  pillars  and  were  5  feet  long,  terminat- 
ing in  anchor  bolts.  (3)  A  planing  machine  fastened  in  concrete  foun- 
dations about  8  or  9  feet  deep,  the  base  of  the  machine  being  embedded 
in  the  concrete  and  further  secured  in  the  concrete  by, anchor  bolts 
running  down  into  the  foundation.  This  machine  weighed  about 
20  tons. 

It  is  evident  from  the  foregoing  statement,  as  to  which  all  parties 
agree,  that  the  machinery  is  embedded  in  or  annexed  to  the  gr9und 
much  more  substantially  than  many  buildings,  and  the  photographs  sub- 
mitted show  that  the  removal  of  the  pillars  and  tracks  of  the  traveling 
crane  would  materially  injure  several  of  the  frame  buildings  on  the 
mortgaged-  premises,  smce  these  structures  have  been  built  around  the 
steel  pillars  of  the  crane  and  lie  beneath  the  track  supported  by  the 
pillars.  It  may  be  doubted,  however,  whether  the  injury  to  the  build- 
ings caused  by  a  removal  of  the  steel  pillars  and  tracks  would  be  alone 
sufficient  to  determine  the  character  of  this  structure  and  constitute  it 
a  fixture. 

It  is  tmnecessary  to  discuss  at  length  what  would  have  been  the  situa- 
tion if  this  machinery  had  been  installed  by  a  tenant,  or  if  the  mortga- 
gor and  mortgagees  had  agreed  that  it  should  remain  and  be  considered 
personalty  after  it  was  affixed.  In  the  first  case,  the  liberal  treatment 
of  the  courts  toward  tenants  who  seek  to  remove  additions  to  real  prop- 
erty which  they  have  installed  for  the  conduct  of  their  business  would 
probably  permit  removal  during  the  term.  In  the  second  case,  I  should 
probably  find  no  sufficient  reason  for  not  holding  the  mortgagees  to 
their  agreement,  and,  as  a  result,  the  mortgage  would  not  in  such 
case  cover  the  machinery  added  to  the  premises  after  the  execution 
of  the  instrument,  and  it  would  consequently  be  general  assets  of  the 
bankrupt  estate  which  the  receiver  would  be  entitled  to  hold  free  from 
any  lien. 

[1]  Under  existing  circumstances,  however,  I  see  no  reason  to  sup- 
pose that  the  clause  in  die  mor^;age  specifying  machinery  used  in  the 
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business  of  the  mortgagor  covered  future  acquired  machinery.  It 
specifically  covered  then  existing  machinery  only,  and  can  embrace 
the  machinery  which  has  been  installed  since  the  mortgage  was  execut- 
ed only  so  far  as  such  machinery  has  become  part  of  the  realty. 

A  portion  of  the  machinery  in  questicm  was,  I  think,  so  permanently 
affixed  to  the  realty  that  it  .is  by  the  weight  of  authority  part  of  the 
land  and  is  covered  by  the  mortgage  for  that  reason.  The  remaining 
articles  were  adapted  for  a  stonecutting  plant,  were  intended  to  be  per- 
manently used  as  a  part  of  that  plant,  and  were  so  annexed  to  or  ap- 
purtenant to  the  land  as  to  become  fixtures  within  the  authorities. 
Triumph  Electric  Co.  v,  Patterson,  211  Fed.  244,  127  C.  C.  A.  612; 
McRea  v.  Central  National  Bank,  66  N.  Y.  489;  Watts  Campbell  v. 
Yuengling,  125  N.  Y.  1,  25  N.  E.  1060;  In  re  Welch  (D.  C.)  108 
Fed.  367;  Insurance  Co.  v.  Allison,  107  Fed.  179,  46  C.  C.  A.  229. 

[2]  The  fact  that  the  mortgage  in  its  terms  embraced  machinery 
"and  other  personal  property"  does  not  limit  it  as  a  mortgage  of  real 
estate  to  the  land  and  buildings.  The  mortgage  in  no  way  attempted  to 
define  what  constituted  fixtures.  It  covered  chattels  used  in  the 
stonecutting  business  and  ex  abundanti  cautela  mentioned  machinery, 
engines,  boilers,  and  saws,  leavin^^  it  to  the  law  to  determine  their 
status.  In  McRea  v.  Central  National  Bank  of  Troy,  supra,  even  a 
bill  of  sale  covering  the  fixtures  was  r^arded  as  unimportant  in  deter- 
mining whether  they  were  real  or  personal  property. 

In  the  case  of  Insurance  Co.  v.  Allison,  supra,  Judge  Wallace  stated 
the  law  of  New  York,  which  is  the  law  to  be  applied  here,  as  follows : 

"The  general  mle  derived  from  the  decisions  of  the  conrta  of  New  York  Is 
that,  unless  the  annexation  is  one  of  a  permanent  character,  so  that  the 
machine  or  other  chattel  cannot  be  removed  without  substantial  injury  to  the 
freehold,  or  unless  the  annexation  Is  of  a  machine  or  chattel  especially  adapt- 
ed for  use  in  the  particular  place  where  it  has  been  put,  the  purpose  of  the 
annexation  and  the  intention  with  which  it  has  been  made  are  the  most  im- 
portant considerationB,  and  are  the  determining  criterion,  whether  it  is  a 
fixture  or  a  chattel" 

[J,  4]  It  is  evident,  I  think,  that  the  three  pieces  of  machinery  in 
question  were  in  general  designed  by  the  mortgagor  for  use  in  a  large 
stonecutting  plant,  were  architecturally  and  mechanically  necessary 
for  such  a  plant,  and,  to  a  large  extent  at  least,  could  not  be  removed 
without  injuring  the  various  buildings.  They  could  not  be  removed  to 
any  extent  without  disintegration  of  the  plant  as  a  complete  whole. 

The  principal  question  which  presents  difficulty  relates  to  the  cross- 
girders  supporting  the  hoisting  machinery  which  are  mounted  on 
wheels  that  travel  along  the  top  of  the  longitudinal  girders  and  the 
hoisting  machinery  which  travels  laterally  along  the  top  of  the  two 
cross-girders.  This  structure,  though  manifestly  of  great  weight, 
could  be  lifted  off  the  tracks  upon  which  it  runs,  and  is  therefore  not  in 
a  literal  sense  physically  annexed.  The  same  thing  is  true  of  the  tables 
running  upon  the  tracks  used  in  connection  witii  the  diamond  saw, 
and  these,  moreover,  do  not  appear  to  be  of  unusual  weight.  The  belt- 
ing of  some  of  the  planing  machinery  could  likewise  be  removed. 

A  careful  discussion  of  the  general  principles  laid  down  by  the  New 
York  courts,  in  ddbermining  l^tween  vendor  and  vendee  and  mortga- 
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got  and  mortgagee  what  are  to  be  regarded  as  fixtures,  may  be  found 
in  the  case  of  McRea  v.  Central  National  Bank  of  Troy,  66  N.  Y.  489. 
The  court  there  said  that: 

To  create  a  "fixture"  there  must  be  "the  union  of  three  requisites:  First, 
actual  annexation  to  the  realty  or  something  appoirtenant  thereto.  Second, 
application  to  the  use  or  purpose  to  which  this  part  of  the  realty  with  whidi  it 
is  connected  is  appropriated.  Third,  the  intention  of  the  party  making  the 
annexation  to  make  a  permanent  annexation  to  the  freehold." 

And  Judge  Rapallo  later  in  the  same  opinion  said : 

"The  purpose  of  the  annexation,  and  the  intent  with  which  It  was  made,  is 
in  such  cases  the  most  important  consideration.  The  permanency  of  the 
attachment  does  not  depend  so  much  upon  the  degree  of  physical  force  with 
which  the  thing  is  attached,  as  upon  the  motive  and  Intention  of  the  party  In 
attaching  It" 

Now,  it  seems  to  me  that  all  the  portions  of  the  machinery  to  which 
I  have  referred  are  appurtenant  to  the  land,  are  particularly  applicable 
to  the  use  of  the  premises  as  a  stonecutting  establishment,  and  were 
intended  for  a  permanent  accession  to  the  freehold  which  was  designed 
to  be  used  for  a  stonecutting  business.  It  may  be  said  that  they  were 
not  either  sunk  in  the  ground  or  affixed  by  rivets  or  bolts.  But  this 
kind  of  annexation  cannot  be  regarded  as  a  final  test.  The  court  said, 
in  the  case  of  Hart  v.  Sheldon,  34  Hun,  38,  quoting  from  the  case  of 
Snedeker  v.  Warring,  12  N.  Y.  170: 

"A  thing  may  be  as  firmly  affixed  to  the  land  by  gravitation  as  by  damps 
or  cement.  Its  character  may  depend  much  upon  the  object  of  its  erection. 
Its  destination,  the  intention  of  the  person  making  the  erection  often  exer- 
cises a  controlling  Influence." 

And  Judge  Parker  said  in  the  case  of  Snedeker  v.  Warring,  12  N. 
Y.  170,  where  a  statue  gf  Washington  and  a  sun  dial,  neither  of  which 
was  fastened  to  any  foundation  or  sunk  in  the  ground,  were  under 
consideration : 

"I  apprehend  the  question,  whether  the  pyramids  of  Egypt  or  Cleopatra's 
Needle  are  real  or  x>er8onal  property,  does  not  depend  on  the  result  of  an 
inquiry  by  the  antiquarian  whether  they  were  originally  made  to  adhere  to 
their  foundations  with  wafers,  or  sealing  wax  or  a  handful  of  cement.  If 
seems  to  me  puerile  to  make  the  title  to  depend  upon  the  use  of  snch  or  of 
any  other  adhesive  substances,  when  the  great  we^^t  of  the  erection  Is  a 
much  stronger  guaranty  of  permanence." 

The  Master  of  the  Rolls  employed  the  same  argument  in  the  case 
of  D'Eyncourt  v.  Gregory,  L.  R.  3  E/j.  382,  in  adjudging  certain  carved 
figures  and  marble  vases  in  the  great  hall  of  a  country  house  part  of 
the  real  estate.    He  said : 

"I  think  it  does  not  depend  on  whether  any  cement  Is  used  for  fixing  these 
articles  or  whether  they  rest  by  their  own  weight,  but  upon  this,  whether 
they  are  strictly  and  properly  part  of  the  architectural  design  for  the  hall 
and  staircase  Itself,  and  put  In  there  as  such  as  distinguished  from  mere 
ornaments  to  be  afterwards  added." 

The  question,  therefore,  is  whether  the  articles  under  consideration 
are  parts  of  the  machinery,  which  is  in  turn  a  part  of  the  land  itself. 
I  think  both  the  belting  and  the  tables,  as  well  as  the  traveling  crane. 
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are,  as  counsel  for  the  trustees  have  aptly  put  it,  a  portion  of  an  entire 
structure  constituting  "one  co-ordinated  piece  of  machinery." 

In  the  case  of  Sheffield,  etc..  Society  v.  Harrison,  L.  R.  15  Q.  B.  D. 
358,  Cotton,  L.  J.,  said  in  discussing  whether  belting  used  to  turn  ma- 
chinery was  a  fixture : 

"These  belts  nre  not  merely  pieces  of  leather,  but  they  were  essential  parts 
of  certain  machines,  and  these  machines- were  aftlxed  to  the  freehold.  These 
belts  were  fitted  to  the  machine  and  were  only  fit  to  be  used  with  It  as  part 
of  it;  and,  if  the  machine  was  part  of  the  land,  these  belts  were  parts  of 
the  land," 

Brett,  M.  R.,  and  Lindley,  J.,  sitting  in  the  divisional  court  of  ap- 
peal, were  of  the  same  opinion. 

The  tables  running  upon  tracks'  used  in  connection  with  the  diamond 
saw  in  some  ways  resemble  rolling  stock  of  a  railroad  which  is  gen- 
erally regarded  as  personal  property,  but  the  cars  and  engines  in  use 
upon  our  railroads  are  shifted  from  one  part  of  the  road  and  often 
f  r<Mn  one  part  of  the  country  to  the  other.  These  tables  are  necessary 
to  move  the  stone  in  proper  adjustment  to  the  diamond  saw  and  are  a 
necessary  part  of  the  machine  as  a  whole. 

No  subject  is  more  dependent  upon  the  circumstances  of  each  par- 
ticular case  and  abounds  in  more  conflicting  judicial  decisions  than 
that  of  fixtures.  Because  of  the  confusion  of  the  subject,  I  haye  quot- 
ed at  length  from  some  of  the  decisions  in  order  so  far  as  possible  to 
justify  my  conclusions  by  explicit  judicial  utterances. 

To  summarize:  My  opinion  is  that  the  mortgaged  premises  were 
designed  for  a  stonecutting  plant,  the  machinery  in  question  was  all 
part  of  this  plant,  and,  so  far  as  any  of  it  is  not  physically  annexed 
to  the  land,  it  is  a  portion  of  structures  that  are  permanently  annexed. 
All  the  articles  in  question  are  therefore  fixtures  within  the  principles 
I  have  referred  to. 

For  the  foregoing  reasons,  the  motion  for  leave  to  make  the  receiv- 
er and  his  successor,  the  trustee,  parties  to  a  foreclosure  suit,  is 
granted. 


In  re  LIBERT;  DOLL  CX).,  Inc. 

CDiBtrlct  Court,  S,  D.  New  York.    May  7,  1917.) 

1.  Damages  €=>T&(1) — Liquidated  Dauaoes  ob  Penaltt. 

By  an  agreement  between  claimant  and  the  bankrupt,  a  corporation, 
claimant  was  to  make  advances  for  labor  and  material  on  orders  received 
by  the  bankrupt  acceptable  to  claimant,  to  whom  the  bankrupt  was  to  as- 
sign all  accounts  receivable  for  mercbandlse  covered  by  such  orders,  the 
merchandise  itself,  ete  Claimant  agreed  to  supervise  the  collectlcKi  of  all 
accounts  so  assigned,  to  advise  as  to  the  credit  and  financial  responsibil- 
ity of  the  bankrupt's  accounts,  assist  la  the  bankrupt's  credit  department, 
and  perfond  all  such  other  services  usual  In  Its  business.  At  its  option 
the  advances  might  be  applied  directly  in  payment  for  labor  or  materials. 
The  bankrupt  was  to  pay  Interest  on  dally  balances,  and,  in  addition, 
though  advances  were  to  be  made  only  on  orders  acceptable  to  claimant, 
and  it  was  therefore  not  obligated  to  make  any  advances.  It  was  to  be 
paid  a  commission  of  $2,500  for  its  services  until  orders  or  accounts  recelv- 
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able  amoanted  to  $100,000  a  year,  wben  It  was  to  be  paid  a  conftnlaslon 
of  2 Mi  per  cent  It  was  also  to  be  paid  all  actual  disbursements  and  rea- 
sonable attorney's  fees.  Held  that,  while  the  contract  was  not  usurious, 
because  the  bankrupt,  being  a  corporation,  could  not  plead  usury  under 
the  state  law,  it  was  unconscionable,  and  the  proTisVon  for  tbe  payment 
of  $2,500  was  in  the  nature  of  a  penalty,  as  there  would  be  do  difficulty 
in  ascertaining  the  value  of  the  services  actually  rendered. 
[Ed.  Note. — Ey>r  other  cases,  see  Damages,  Cent  Dig.  {  184.] 

2.  Damaokb  ^=>80(1) — ^Liquidated  Dauagks  ob  "Penaitt." 

Where  the  sum  ag^reed  upon  as  liquidated  damages  is  so  great  as  to  be 
unconscionable,  it  will  be  regarded  as  a  "penalty." 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  f|  170-172. 

For  other  definitiops,  see  Words  and  Phrases,  First  and  Second  Series, 
Penalty.]  .  . 

3.  Damages  ®=>80(1) — LiQtTiDATED  Dauaoes  or  Penalty. 

Where  the  antount  stipulated  as  liquidated  damages  Is  disproportionate 
to  the  presumable  and  possible  damages^  or  to  a  readily  «Bcertidned  loss, 
it  wiU  be  treated  as  a  itenalty. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  B  170-172.] 

4.  Chattel    Mobtoaoks    «=3ll6 — ^A.ttobnbt'b    Fxb»— Biqht   to   AxroHNrr'B 

Fees. 

Under  a  diattel  mortgage  given  as  additional  security  for  advances 
under  a  contract  providing  for  the  payment  of  all  of  the  lender's  disburse- 
ments or  expenditures  and  all  reasonable  attorney's  fees,  where  the  lend- 
er was  compelled  to  defend  the  validity  ot  the  mortgage  in  bankraptey 
proceedings.  It  was  entitled  to  a  reasonable  attorney's  fee. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  {{  190^ 
191.] 

6.  Bankrdptct  «=»474 — Costs — Rsvraw  of  Refekee's  Obdbbs. 

Where,  on  the  trustee's  motion  for  review  of  an  order  of  the  referee 
in  favor  of  another  litigant  neither  party  was  wholly  saocessful,  the  dis- 
bursements should  be  taxed  equally  against  the  trustee  and  such  litigant 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  878-88*.] 

In  Bankruptcy.  .  In  the  matter  of  the  Liberty  Doll  Company,  Incor- 
porated. On  review  of  an  order  of  the  referee,  directing  the  trustee 
in  bankruptcy  to  pay  to  Levison  &  Co.  $2,412.61,  and  $250  for  the  fees 
and  disbursements  of  their  attorney,  aggregating  in  all  $2,662.61. 
Order  modified. 

On  February  14, 1916,  Levison  &  Co.,  as  party  of  the  first  part,  entered  into 
a  written  agreement  with  the  bankrupt  corporation,  as  party  of  the  second 
part.  For  the  convenience  of  those  interested  in  the  principal  question  involv- 
ed, the  essential  features  of  the  agreement  are  herewith  quite  fully  set  forth. 

"First.  The  first  party  hereby  agrees  to  advance  unto  the  second  party 
•  •  •  sudi  sums  of  money  as  may  be  required  by  the  second  party  for 
the  purpose  of  paying  for  labor  and  material  on  orders  received  by  the  second 
party  in  its  business,  provided  such  orders  are  acceptable  to  the  first  party 
as  security,  and  in  such  event  the  first  jmrty  agrees  to  advance  to  the  second 
party  an  amount  on  each  order  not  exceeding  fifty  (60%)  per  cent,  of  the 
selling  price  Indicated  therein.  TTpon  delivery  and  acceptance  of  merchandise, 
and  the  assignment  to  first  party  of  the  account  receivable  created  thereby 
and  delivery  of  Invoices  therefor,  first  party  will  make  a  further  advance  of 
25%  of  the  amount  of  Invoice ;  It  being  the  Intention  that  the  total  advance 
under  any  account  receivable  shall  not  exceed  75%  of  the  net  amount 
thereof. 

•'Second.  The  second  party  agrees  to  execute  •  •  •  and  deliver  unto 
the  first  party  an  assignment    •    •    •    of  all  the  accounts  receivable  there- 
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after  to  be  created  by  reason  of  the  dpllvery  and  acceptance  of  the  mer- 
chandise provided  for  In  said  orders,  together  with  all  moneys  due  and  to 
grow  due  thereon. 

"Third.  And  In  order  to  carry  ont  the  Intents  and  purposes  of  the  agree- 
ment between  the  parties  hereto,  the  second  party  has  agreed  to,  and  •  •  ♦ 
does  hereby,  sell,  assign,  transfer,  and  set  over  unto  the  first  party  all  such 
orders  upon  which  the  first  party  shall  hereafter  make  advances,  as  herein- 
before provided,  and  of  all  the  mcmeys  due  and  to  grow  due  thereon,  •  •  • 
and  does  hereby  sell,  assign,  transfer,  and  set  over  unto  the  first  party  each 
and  every  account  receivable  created  by  the  delivery  and  acc^tance  of  the 
merchandise  covered  In  each  such  order,  and  Of  the  moneys  due  and  to  grow 
due  upon  each  such  account  receivable,  and  does  hereby  sell,  assign,  transfer, 
and  set  over  unto  the  first  party  all  and  each  and  every  article  of  merchandise 
used  or  to  be  used  In  the  filling  of  any  order  upon  which  the  first  party  shall 
have  made  advances  and  which  shall  have  been  assigned  as  hereinbefore 
provided  for,  Including  raw  material  and  finished  article,  and  such  merchan- 
dise used  in  the  orders  above  provided  for  shall  at  all  times  be  and  remain 
the  property  of  the  first  party  herein  until  actually  delivered  to  and  accepted 
by  the  customer  giving  such  order,  and,  should  such  customer  reject  or  return 
said  completed  merchandise,  such  rejected  or  returned  merehnndlse  shall 
at  all  times  be  and  remain  the  property  of  the  first  party  herein,  wherever  the 
same  may  be  situated,  and  shall  so  remain  the  property  of  the  first  party 
until  any  and  all  advances  made  by  the  first  party  to  the  second  party  shall 
have  been  fully  liquidated  and  discharged.  Such  returned  merchandise  may 
be  reshlpped  or  redelivered,  and  in  such  event  the  accounts  receivable  created 
thereby  shall  be  Immediately  assigned  to  the  first  party  as  additional  col- 
lateral, and  the  same  are  hereby  so  assigned. 

"Fourth.  The  first  iwrty  agrees  to  supervise  the  collection  of  all  accounts 
assigned  to  them,  and  to  use  due  diligence  In  the  collection  thereof,  but  they 
shall  not  be  liable  for  any  failure  to  collect  provided  the  first  party  has  usea 
such  diligence,  to  Issue  statements  and  draw  drafts  as  and  when  necessary, 
to  advise  as  to  the  credit  and  financial  responsibility  of  the  accounts  of  the 
second  party  and  to  assist  In  the  credit  department  of  the  second  party,  to 
<ii>ea  and  keep  accurate  and  true  books  of  account  concerning  the  accounts 
transferred  and  assigned  to  It,  and  render  unto  the  secMid  part^  reports  of 
collection  and  credits,  and  to  perform  all  such  other  services  usual  in  the  busi- 
ness of  the  first  party. 

"Fifth.  The  advances  to  be  made  by  the  first  party  of  fifty  (B0%)  per  cent, 
of  the  amount  of  any  order,  as  above  provided  for,  shall,  at  the  option  of  the 
first  party,  be  either  turned  over  unto  the  second  party,  or  be  applied  by  the 
first  party  to  the  payment  for  materials  to  be  used  In  the  filling  of  gadi 
orders  and  the  payment  of  labor  to  be  employed  therefor.  Invoices  for  ma- 
terials and  merchandise  purchased  for  the  filling  of  such  orders  are  to  be 
submitted  to  the  first  party  for  payment  and  the  weekly  pay  roll  for  labor  for 
such  purpose  to  be  submitted  on  Saturday  ot  each  week,  and  the  same  to  be 
paid  by  the  first  party. 

"Sixth.  All  checks  received  by  the  second  party  In  payment  of  any  assign- 
ed orders,  or  accounts  receivable,  shall  at  all  times  be  and  remain  the  property 
of  the  first  party,  and  upon  receipt  thereof  by  the  second  party  the  Identical 
checks  so  received  shall  Immediately  be  drilvered  to  the  first  party,  and  the 
first  party  is  hereby  authorized  and  empowered  by  the  second  party  to  In- 
dorse such  checks  In  the  name  of  the  second  party,  if  need  be,  and  to  In- 
dorse or  sign  any  receipts,  warrants,  notes,  checks,  or  drafts,  or  any  other 
negotiable  Instruments  recrfved  In  payment  of  such  accounts  receivable.  And 
the  second  party  does  hereby  constitute  and  app<rint  first  party  Its  attorney 
Irrevocable,  for  It  and  In  Its  name,  place,  and  stead,  or  In  the  name  of  the 
first  party,  and  at  the  cost  and  expense  of  the  second  party,  to  ask,  demand, 
receive,  collect,  compromise,  sue  for,  and  Institute  and  complete  any  actions  or 
proceedings  whatsoever  for  the  collection  of  any  moneys  due  upon  orders  or 
accounts  receivable  assigned  as  aforesaid. 

"Seventh.  Tbe  second  party  agrees  to  pay  In  full  and  liquidate  ^ch  and 
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every  advance,  ^^lether  made  upon  ordera  or  accounts  reo^rable,  wltbln  a 
period  of  ninety  (80)  days  from  the  date  of  Buch  advance. 

"Eighth.  All  sums  received  from  the  collection  of  accounts  assigned  shall 
be  applied  by  first  party  to  the  credit  of  second  party's  account,  allowing  in- 
terest thereon  at  the  rate  of  six  (tt%)  per  cent  per  annum,  and  second  party 
agrees  to  pay  interest  at  the  rate  of  six  (t>%)  per  cent  per  annum  on  all 
dally  balances  against  it  The  equity  of  25%  in  each  account  receivable  when 
paid  shall  be  ai^lied  to  the  repayment  of  any  advances  then  remaining  imse- 
cured  except  by  assignment  of  orders;  when  such  advances  have  been  fully 
liquidated,  then  such  equity  shall  be  paid  to  second  party  upon  demand. 

"Ninth.  The  second  party  agrees  to  pay  unto  first  party,  for  the  services  to 
be  rendered  by  first  party,  a  commission  of  twenty-five  hundred  ($2,500) 
dollars,  same  to  be  paid  in  advance,  and  s'uch  sunk  to  be  in  full  payment  of 
all  of  the  first  party's  services  and  cooomissions  until  the  gross  amount  of 
orders  or  accounts  receivable  upon  which  the  first  party  shall  have  made  ad- 
vances shall  have  amounted  to  one  hundred  thousand  ($100,000)  doUars  in 
each  year;  said  commissions  to  be  paid  in  any  event,  regardless  of  the 
amount  of  gross  orders  or  accounts  receivable  assigned  upon  all  advances 
made  in  excess  of  the  said  sum  of  one  hundred  thousand  (|10O,0(X>)  dollars  in 
any  year.  The  second  party  agrees  to  pay  unto  the  first  party  a  sum 
equal  to  two  and  one-half  (2%%)  per  cent  of  the  gross  amount  of  orders  or 
accounts  receivable  assigned  to  the  first  party.  In  addition  thereto,  the  sec- 
ond party  agrees  to  pay  to  and  reimburse  the  first  party  for  any  actual  dis- 
bursements or  expenditures,  such  as  postage,  exchange  on  checks,  all  reason- 
able attorney's  fees  and  disbursements  incurred,  if  necessary,  in  the  collec- 
tion of  any  accounts  receivable,  or  in  any  other  matter  made  necessary  by 
reason  of  any  of  the  provisions  of  this  contract 

"Tenth.  The  second  party  agrees  to  pay  to  the  first  party,  upon  demiand,  the 
Invoice  value  of  any  returned  merchandise  or  the  amount  of  any  assigned 
account  past  due  for  fifteen  days,  or  the  amount  of  any  account  the  debtor  of 
which  shall  have  become  insolvrat  Such  accounts  shall,  however,  continue  to 
be  held  by  the  first  party  as  additional  security  for  any  indebtedness  then 
due  from  the  second  party. 

"Eleventh.  In  the  event  of  any  default  In  the  terms  hereof,  or  of  any  mis- 
representation concerning  any  assigned  account,  or  any  misrepresentation  In 
regard  to  any  matter  pertaining  to  this  agreement,  or  in  the  event  that  the 
second  party  becomes  insolvent,  or  makes  an  assignment  for  the  benefit  of 
creditors,  or  If  bankruptcy  proceedings  be  instituted  against  It,  or  a  petition 
be  filed  by  it,  or  If  any  judgment  be  entered  against  the  second  party  and 
remain  untmid  for  a  period  of  thirty  days,  all  Indebtedness  of  the  second 
party  to  the  first  party  then  outstanding  shall  immediately  become  due  and 
payable  to  the  first  party  upon  demand. 

"Twelfth.  All  collateral  coming  into  the  possession  of  the  first  party  shall 
at  all  times  be  and  remain  as  collateral  for  any  liability  then  outstanding 
from  the  aecond  party  to  the  first  party. 

"Thirteenth.  First  party  shall  have  the  right  to  examine  the  books  of  the 
second  party  at  all  reasonable  times  for  the  purpose  of  verifying  the  validity 
of  any  assigned  accounts,  and  shall  have  a  lien  upon  all  moneys,  property,  or 
collateral  of  the  second  party  which  is  now,  or  may  hereafter  be,  in  the  com- 
pany's possession,  or  under  Its  control,  for  any  and  all  indebtedness  which 
may  accrue  under  this  agreement  or  otherwise. 

"Fourteenth.  Second  party  represents  and  warrants  that  It  is  absolutely 
solvent,  and  makes  this  statement  for  the  purpose  of  inducing  the  first 
IMirty  to  make  the  advances  herein  provided  for,  knowing  that  the  first  party 
relies  upon  this  representation  In  so  doing. 

"Fifteenth.  It  is  agreed  between  the  parties  hereto  that  no  waiver  by  the 
first  party  of  any  of  the  terms,  provisilons,  or  covenants  hereof  shall  be  deemed 
a  waiver  of  such  term,  provision,  or  covenant  thereafter.  The  first  party  shall 
be  entitled  thereafter  to  the  strict  performance  of  such  term,  provision,  o» 
covenant ;  and  this  covenant  shall  also  apply  to  any  other  agreement  or  in- 
strument between  the  parties  .hereto. 
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"SIxt«Mith.  The  second  party,  as  security  for  the  fall  and  folfhfnl  per- 
formance of  each  and  every  of  the  covenants,  terms,  and  conditions  of  this 
agreement,  hereby  sells,  assigns,  transfers,  sets  over,  and  conveys  unto  the 
first  party  the  following  described  policies  of  insuranca    •    •    •  •» 

As  further  security,  it  was  agreed  between  Levlson  &  Co.  and  Kahnweiler, 
president  of  the  bankrupt,  that  the  bankrupt  would  execute  and  deliver'  a 
chattel  mortgage  for  $8,000  on  its  machinery,  fixtures,  etc.  Owing  to  the 
necessity  of  obtaining  an  assignment  of  an  existing  mortgage  held  by  one 
Behrman,  or  having  the  Behrman  mortgage  satisfied  and  a  new  mortgage  exe- 
cuted, a  delay  occurred,  so  that  the  bankrupt  did  not  execute  and  deliver 
the  chattel  mortgage  until  February  19,  1916.  This  mortgage  was  promptly 
filed  in  the  New  York  county  register's  oflice.  The  details  of  the  execution 
and  delivery  of  the  chattel  mortgage  are  fully  and  correctly  dealt  with  by 
the  referee  and  need  not  be  here  repeated.  On  April  17,  1916,  the  bankrupt 
made  a  general  assignment  for  the  benefit  of  creditors,  which  was  followed 
the  next  day  by  the  filing  of  a  petition  in  Involuntary  bankruptcy. 

The  total  amount  of  advances  made  by  Levlson  &  Co.  up  to  the  filing  of 
the  petition  In  bankruptcy,  was  $8,841.37.  Against  these  advances,  Levlson  & 
Co.  bad  collected  $8,749.45.  After  deducting  interest  and  other  charges,  there 
still  remains  a  small  amount  In  the  hands  of  Levlson  &  Co.  over  and  above 
their  advances,  so  that  they  have  received  full  payment,  and  this  small  bal- 
ance Is  due  from  them  to  the  trustee,  unless  the  referee  was  right  In  holding 
that  they  wete  entitled  to  $2,500  under  paragraph  ninth  of  the  agreement, 
and  $250  attorney's  fee  under  the  same  paragraph. 

Benjamin  B.  Greller,  of  New  York  City,  for  the  motion. 
S..  C.  Sugarman,  of  New  York  City,  opposed. 

MAYER,  District  Judge  (after  stating  the  facts  as  above).  Two 
questions  are  in  controversy:  (1)  The  validity  of  the  chattel  mortgage; 
and  (2)  the  legal  effect  of  paragraph  ninth  of  the  contract  I  am 
satisfied  that  the  mortgage  was  valid.  The  testimony  of  St^annan, 
the  attorney  for  Levison  &  Co.,  is  dear  and  ccmvincing  in  respect  of 
the  history  and  details  of  the  mortgage  transaction,  and  the  report 
of  the  referee  need  not  be  added  to  in  that  regard. 

[1]  Paragraph  Ninth.  As  the  bankrupt  is  a  corporation,  the  trus- 
tee, under  the  New  York  law,  cannot  plead  usury.  The  provisions  of 
die  ninth  paragraph  are,  however,  different  from  those  in  such  reported 
cases  as  have  been  called  to  my  attention.  Levison  &  Co.  were  not  tm- 
der  any  binding  obligation  to  advance  a  dollar,  because  under  paragraph 
first  of  the  contract  the  advances  were  to  be  made  only  if  the  orders 
received  by  the  bankrupt  were  "acceptable  to"  Levison  &  Co.  "as  se- 
curity." This  gave  Levison  &  Co.  uncontrolled  discretion  at  any  time 
to  refuse  to  make  further  advances.  Such  a  provision  was,  of  course, 
not  open  to  criticism,  for,  where  the  lender  is  financing  a  business  on 
orders,  he  may,  with  propriety  and  wisdom,  insist  that  he  shall  be  the 
sole  judge  of  the  acceptability  or  character  of  the  security  upon  which 
he  is  asked  to  make  advances.  But  because  this  provision  of  para- 
graph first  enabled  Levison  &  Co.  to  decline  at  any  time  to  make  fur- 
ther advances,  it  was  possible  under  paragraph  ninth  for  Levison  & 
Co.  (quite  irrespective  of  bankruptcy),  to  receive  $2,500  and  attorney's 
fees,  even  though  they  had  advanced  far  less  than  the  $100,000  con- 
templated. 

I  fully  recognize  that  there  are  many  persons  in  the  same  kind  of  busi- 
ness as  Levison  &  Co.,  and  that  it  is  not  the  function  of  the  courts 
to  make  cqntracts  for  grown-up  pers(»is.    Doubtless  there  is  an  useful 
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.field  for  lenders  of  this  character,  so  long  as  theJr  contracts  are  fair 
and  commercially  liveable ;  but,  when  these  contracts  are  unconscion- 
able on  their  face,  the  courts  will  scrutinize  them  closely,  to  deter- 
mine, inter  alia,  whether  a  liability  to  pay  is  really  in  the  nature  of 
an  agreement  for  liquidated  damages  or  merely  a  penalty  in  an  easily 
penetrated  disguise. 

The  referee  was  impressed  with  the  argument  of  counsel  for  Levi- 
son  &  Co.  as  to  the  "tmusual  character"  of  the  agreement,  for  in  his 
opinion  he  stated : 

"In  explanation  of  the  apparently  unconscionable  terms  of  this  agreement, 
by  which,  according  to  the  trustee's  theory,  these  petitioners  took  advantage  of 
the  bankrupt's  necessity,  the  petitioners  urge  what  they  contend  la  the 
unusual  character  of  the  transaction.  They  point  out  that  the  advancements 
were  made,  not  upon  actual  accounts  receivable,  but  upon  mere  orders  whidi 
had  not  been  fllled." 

But  a  mere  reading  of  the  contract  will  show  that  the  distinction 
suggested  is  of  the  most  shadowy  kind;  that  the  lenders  were  fully 
protected,  and  the  borrower  bound  hand  and  foot  In  Matthews  v. 
Coe,  49  N.  Y.  57,  and  70  N.  Y.  239,  26  Am.  Rep.  583,  the  action  was 
for  conversion,  brought  by  the  owner  of  the  property,  on  the  theory 
that  the  defendant  had  no  right  to  hold  it  by  virtue  of  a  contract  void 
for  usury. 

"The  agreement  between  the  parties"  said  Judge  Allen,  in  70  K  T.  at  page 
242  [26  Am.  Bep.  583],  "was  in  form  the  usual  commercial  contract  by  which 
a  commission  merchant  contracts  with  a  dealer  in  produce  or  other  mer- 
chantable commodity  for  the  loan  or  advance  of  his  money  at  the  legal  rate 
of  Interest,  to  enable  the  dealer  to  purchase  or  carry  his  merchaudise,  and 
also  for  an  agreed  commission  to  undertake  the  care,  management,  and  sale 
of  the  commodity.  Such  contrficts,  proper  and  usual  in  foim,  may  be  made 
covers  for  usury,  and,  when  this  fact  is  established  by  competent  proof,  they 
are  within  the  condemnation  of  the  laws  against  usury,  and  void.  The  ques- 
tion Is  upon  contracts  for  the  transaction  of  a  commlssioo  business  in  con- 
nection with  the  use  of  money,  whether  a  fair,  reasonable,  usual,  and  cus- 
tomary allowance  for  the  troutde  and  Inoonvenlence  of  transacting  the  busi- 
ness only  has  been  secured,  or  whether,  under  the  guise  of  a  commission  for 
services,  trouble,  and  expenses,  the  lender  has  sought  to  and  has  reserved  and 
secured  to  himself  compensation  for  the  use  of  his  money  In  excess  of  the 
rate  of  interest  allowed  by  law.  The  contracts  are  not  necessarily  usurious, 
and  the  onus  Is  upon  the  party,  seeking  to  impeach  them  for  usury,  to  prove 
the  guilty  intent,  and  that  the  contract  is  a  cov«r  for  usury,  and  ttx  the  loan 
of  money  upon  usury." 

The  contract  between  the  parties  (see  record  on  appeal)  provided 
that  the  lender  was  to  receive  interest  on  his  advances  and  2^4  per 
cent,  on  the  advances  by  way  of  commission.  In  Spain  v.  Talcott,  165 
App.  Div.  815,  152  N.  Y.  Supp.  611,  Talcott  (in  addition  to  interest), 
for  his  "services  as  factor,  supervisor,  and  selling  agent,"  was  to  re- 
ceive SYi  per  cent,  commission  on  the  sale  of  consigned  goods  up  to 
$200,000  and  3  per  cent,  upon  sales  in  excess  of  that  amount.  While 
Spain  really  conducted  the  business,  nevertheless  Talcott,  if  called  upy- 
on,  was  obligated  to  act  as  factor  and  selling  agent,  and  in  fact  col- 
lected the  bills.  See,  also.  Cockle  v.  Flack,  93  U.  S.  344,  346,  33  L. 
Ed.  949.  In  Houghton  v.  Burden,  228  U.  S.  161,  33  Sup.  Ct  491,  57 
L.  Ed.  780,  the  circumstances  were  peculiar,  and  the  contract  contem- 
plated the  actual  services  of  Burden,  a  retired  merchant  and  experi- 
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enced  accountant^  who  wished  to  secure  light  employment  and  war 
willing  to  lend  money  if  he  could  secure  such  employment.  The  con- 
tract will  be  found  in  the  case  reported  under  the  title  In  re  Canfield, 
193  Fed.  934,  113  C  C.  A.  562,  and  under  paragraph  VII  thereof  it 
was  provided  that  Burden — 

"shall  be  entitled  to  compensation  tor  the  labor  and  aeiYlces  to  be  performed. 
*  *  *  K^lch  compensation  te  to  be  measured  by  computing  1  per  cent, 
per  month  upon  whatever  part  of  the  adTanee  shall  remain  nncollected  <m 
the  said  acconnts.    •    •    •" 

The  contract  in  Re  Mesibovsky,  200  Fed.  562,  119  C.  C.  A.  42,  pro- 
vided that  the  2  per  cent,  commission  was  to  be  calculated  on  the 
amount  due  from  the  customer.  In  the  case  of  In  re  Bishel,  198  Fed. 
464,  117  C.  C.  A.  224,  the  commission  was  to  be  figured  on  "the  gross 
amount  of  accounts  of  the  customer  assigned  to  the  banker." 

From  the  foregoing  it  will  be  seen  (1)  that  all  these  contracts  fixed 
the  commissions  or  compensation  uppn  the  theory  that  such  commis- 
sion or  compensation  should  be  paid  for  services  actually  rendered  by 
one  obligated  to  render  them  if  called  upon,  and  (2)  that  the  commission 
or  compensation  was  to  be  calculated  on  some  definite  and  reasonable 
basis.  In  none  of  the  contracts  considered  in  these  cases  can  be  found 
any  provision  such  as  the  ninth  paragraph,  which  obligates  the  borrow- 
er to  pay  a  fixed  amount,  irrespective  of  services  rendered. 

It  will  be  noted  that  the  services  agreed  to  be  rendered  under  para- 
graph fourth  are  not  the  services  of  a  factor.  Where  a  factor  sets 
aside  a  part  of  his  warehouse,  hires  buyers  or  salesmen,  or  otherwise 
obligates  himself  to  others  genuinely  (and  not  as  a  mere  cover)  to 
render  real  service  to  the  borrower,  it  may  be  that  the  parties  can  con- 
tract that,  in  the  event  of  a  breach,  a  stated  sum  shall  be  the  liquidated 
damage.  In  the  case  at  bar,  however,  all  that  the  lenders  bound  them- 
selves to  do  was  to  collect  the  accounts,  to  advise  as  to  credit,  to  keep 
books  of  account,  and  "to  perform  all  such  other  services  (ejusdem 
generis)  usual  in  the  business"  of  the  borrower. 

[2,  3]  I  find  no  evidence  as  to  what  they  did  in  this  regard,  except 
that,  when  insolvency  overtook  the  bankrupt,  the  lenders  had  collected 
more  than  enough  to  cover  their  advances.  Undoubtedly,  as  between 
private  individuals,  the  provision  of  the  ninth  paragraph  would  be  void 
for  usury,  because  the  obligation  to  pay,  irrespective  of  service  render- 
ed, clearly  would  make  the  $2,500  a  bonus  for  a  loan.  As  against  this 
bsmkrupt  corporation,  the  provision  is  certainly  in  the  nature  of  a  pen- 
alty. Two  rules  are  well  established :  (1)  That  where  the  sum  agreed 
upon  is  so  great  as  to  be  unconscionable,  it  will  be  regarded  as  a  penal- 
ty ;  (2)  that  where  the  stipulated  amount  is  disproportionate  to  presum- 
able and  possible  damages,  or  to  a  readily  ascertainable  loss,  the  courts 
will  treat  it  as  a  penalty.  Cotheal  v.  Talmage,  9  N.  Y.  554,  61  Am. 
Dec.  716;  Ward  v.  Hudson  River  Bridge  Co.,  125  N.  Y.  230,  26  N.  E. 
256  (in  which  Judge  Gray  points  out  the  distinction  between  a  "penalty" 
and  "liquidated  damages");  Curtis v.  Van  Bergh,  161  N.  Y.  47,  52,  55 
N.  E.  398  (an  interesting  review  by  Judge  Vann) ;  Cxsar  v.  Rubinson, 
174  N.  Y.  492, 67  N.  E.  58;  Hicks  v.  Monarch  Qrcle  Mfg.  Co.,  176  N. 
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Y.  Ill,  68  N.  E.  127  (opinion  by  Judge  Werner  analogously  in  point 
here) ;  Dunn  v.  Morgenthau,  7i  App.  Dir.  147,  76  N.  Y.  Supp.  827,  af- 
finned  175  N.  Y.  518,  67  N.  E.  1081 ;  Perley  v.  Shubert,  121  App.  Div. 
786,  106  N.  Y.  Supp.  593.  See,  also,  Poppenberg  v.  R.  M.  Owen  &  Co., 
84  14isc,  Rep.  126,  146  N.  Y.  Supp.  at  page  486.  - 

In  the  case  at  bar  there  should  be  no  diflBculty  in  ascertaining  the  val- 
ue of  the  services  (such  as  they  were)  actually  rendered,  and  I  cannot 
imagine  any  damages  for  the  breach.  The  lenders  have  practically 
made  their  own  rule  of  damages,  for,  in  the  event  that  the  acceptable 
assigned  orders  or  accounts  reached  over  $100,000,  Levison  &  Co.  were 
to  receive  2Vi  per  cent,  on  the  gro?s  amount  thus  assigned.  To  save 
the  expense  of  sending  the  matter  hsxk  to  the  referee,  I  think  on  the 
evidence  in  this  record  that  it  can  be  found  that  Levison  &  Co.  are  en- 
titled to  2%  per  cent,  on  $9,475.58,  the  gross  amount  of  the  assigned 
accounts — i.  reasonable  compensation  for  the  service  they  bound  them- 
selves to  render.  If,  however,  Levison  &  Co.  desire  to  offer  proof  of 
damages  in  excess  of  this  amount,  the  claim  will  be  remitted  to  the  ref- 
eree for  that  purpose  only. 

[4]  I  am  of  opinion  that  Levison  &  Co.  are  entitled  to  recover  a 
reasonable  attorney's  fee,  because  they  were  compelled  to  defend  the 
validity  of  the  mortgage.  While  the  services  rendered  to  Levison  &  Co. 
in  this  connection  by  their  attorney  are  not  set  forth  in  detail,  the 
referee  was  undoubtedly  sufHciently  familiar  with  them  to  be  able  to 
fix  the  fee  intelligently,  and  the  sum  of  $250  seems  to  me  to  be  reason- 
able. 

[6]  As  neither  litigant  has  been  wholly  successful,  the  disburse- 
ments will  be  taxed  equally  against  the  trustee  and  Levison  &  Co. 

Submit  order  in  accordance  herewith  oa  two  days'  notice. 


TOWNB  v.  EISNBB,  Internal  Revenue  OoUector. 
(District  Gonrt,  8.  D.  New  York.    June  Ifi,  1817.) 

1.  Irtebnai.  BavKNUB  <8=>7 — Income  Tax — Gains  and  Peoftts  of  Bcrsimcsa 

Gainn  and  profits  from  buglnes.s  can  only  be  taxed  under  Income  T^ix 
Act  Oct  3, 1913,  c.  16,  38  Stet  114,  by  vlitne  of  ownership  of  tbe  property 
from  wblcb  tbey  are  derived. 

[Ed.  Note. — For  otber  cases,  see  Internal  Bevenue,  Cent.  Dig.  {{  8-10.] 

2.  INTEBNAL   RKTBNtIB    *=»2 — CONSTITDTIONAUTT    OF    RbVBNUB   LAWS. 

Under  Const.  Amend.  16,  providing  that  Congress  shall  have  power  to 
lay  and  collect  taxes  on  income  from  whatever  source  derived,  without  ap- 
portionment among  the  several  states,  and  without  regard  to  any  census 
or  enumeration,  stock  dividends  cannot  be  readied  by  Income  Tax  Act 
Oct  3,  191.S,  even  though  expressly  dedared  taxable  thereby,  unless  they 
are  In  fact  income. 

[Ed.  Note.— Fop  other  cases,  see  Internal  Revenue,  Cent  Dig.  (  2.] 

3.  CONSTTTUTIONAI.  LAW  $=>14 — STATJTTKS  9=>188 — ^MBANINO  of  LANOUAas — 

Pbiob  Construction  bt  Congbbss. 

The  word  "income,"  as  used  in  Const  Amend.  16,  and  in  Income  Tax 
Act  Oct  3,  1913,  must  be  presumed  to  luiTe  beai  used  In  the  sense  In 
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'wbldi  the  Supreme  Court  had  theretofore  defined  It,  If  Judicial  deflnltlim 
bad  been  clearly  given. 

[Ed.  Note.— For  other  cases,  see  Constttutlonal  Lew,  Cent.  Dig.  i  11; 
Statutes,  Cent  Dig.  {{  266,  267,  276.] 

4.  INTEBNAL  ReVENUB  ®=97 — INCOME  TAXES — STOCK  DIVIDENDS. 

That  a  stock  dividend  so  lessened  the  market  price  of  a  stockholder's 
original  stock  as  not  to  afFect  the  market  value  of  his  aggregate  holdings  Is 
not  conclusive  that  It  was  not  income  taxable  under  Income  Tax  Act  Oct. 
3,  1913,  I  2,  par.  B,  providing  that  the  net  income  of  a  taxable  person 
shaU  Include  gains,  profits,  and  Income  derived  from  Interest,  rent,  divi- 
dends, securities,  or  the  transaction  of  any  lawful  business  carried  on  for 
gain  or  profit,  or  gains  or  profits  and  Income  derived  from  any  source 
whatever,  as  this  would  be  true  In  case  of  any  cash  dividend,  extraordi- 
nary, or  even  ordinary. 

[Ed.  Note — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  f{  &-10.J 

5.  Intkbnal  Rkvkhub  «=37— Income  Tax — SxooK  Dividend — "Gaihb,  Psorirs, 

AND  Income." 

Stock  dividends  are  taxable  Income,  under  Income  Tax  Act  Oct  3, 
1913,  I  2,  par.  B,  since,  even  though  not  technically  dividends,  they  repre- 
sent "gains,  profits,  and  Income,"  within  the  meaning  of  the  statute,  and 
they  are  subject  to  the  supertax  under  paragraph  A,  subd.  2,  providing 
that  for  the  supertax  there  shall  be  a  return  of  total  net  Income  from  all 
sources,  corporate  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Internal  Revenue,  Cent  Dig.  !§  8-10.] 

&  Intebnai.  Revenus  $s»7 — Income  Taxes — Stock  Dividends. 

Stock  dividends  are  taxable  as  income,  under  Income  Tax  Act  Oct  3, 
1913,  though  paid  out  of  a  surplus  accumulated  and  In  the  treasury  of 
the  corponitlon  when  the  act  went  Into  effect 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  gf  8-10.] 

7.  Statutes  <8s»225r— Oonstbuotion — Subsequent  liEoisLXTivB  Constbuction. 

Income  Tax  Act  Sept  8,- 1916,  c.  463.  S  2,  39  Stat  757  {Consi).  St  1916, 
f  6336b),  providing  that  a  cash  or  stock  dividend  payable  out  of  earnings 
since  March  1,  1913,  shall  be  considered  Income,  cannot  be  held  to  define 
the  Income  taxable  under  Income  Tax  Act  Oct.  3,  1913. 

[Ed.  Note. — For  other  cases,  see  Statntes,  Cent  Dig.  {  298.] 

8.  Intebnal  Bevendb  ®=»2 — Constitutionalitt  op  Revenue  Laws. 

Income  Tax  Act  Oct  3,  1913,  construed  as  taxing  stock  dividends.  Is 
constitutional,  tor  they  possess  the  real  essentials  of  Income. 
[Ed.  Note.— For  other  cases,  see  Internal  Revenue,  Cent  Dig.  t  2.] 

At  Law.  Action  by  Henry  R.  Towne  against  Max  Eisner,  Collector 
of  United  States  Internal  Revenue  for  the  Third  District  of  the  State 
of  New  York.    On  demurrer  to  the  complaint    Demurrer  sustained. 

Louis  H.  Porter,  of  New  York  City,  for  plaintiff. 

H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City  (Ben  A. 
Matthews,  Asst.  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  de- 
fendant 

Archibald  R.  Watson,  Paul  D.  Cravath,  George  Welwood  Murray, 
and  Charles  E.  Hughes,  all  of  New  York  City,  amici  curiae. 

AUGUSTUS  N.  HAND,  District  Judge.  This  is  an  action  to  re- 
cover income  taxes  paid  upon  stock  dividends  under  protest  The 
directors  and  stockholders  of  the  Yale  &  Towne  Manufacturing  Com- 
pany, having  a  surplus,  all  of  which  was  earned  prior  to  January  I, 
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1913,  voted  on  December  17,  1913,  to  transfer  $1,500,000  thereof  to 
its  capital  account  and  to  apply  the  same  to  the  payment  of  an  issue 
of  15,000  shares  of  new  stock,  of  the  par  value  of  $100  a  share,  and 
to  distribute  this  stock  pro  rata  among  stockholders  of  record  on  De- 
cember 26,  1913.  The  actual  distribution  was  made  January  2,  1914. 
The  effect  of  this  resolution  was  to  increase  the  capital  stock  from 
$3,000,000  to  $4,500,000,  par.  The  resolution  under  which  the  stock 
dividend  was  declared  also  provided  for  scrip  redeemable  at  par  for 
fractional  shares.  The  plaintiff  was  a  holder  of  8,349  shares  of  stock 
of  the  company,  and  upon  distribution  of  the  stock  dividend  received 
417414  more.  A  tax  of  $20,208.94  was  assessed  upon  his  stock  divi- 
dend, which  he  paid  under  protest,  and  now  sues  to  recover. 
The  act  of  October  3,  1913,  provides  (section  B) : 

"  •    *    *    The  net  Income  of  a  taxable  person  shall  Indude  gains,  profits. 

and  Inrome  derived  from  •  •  •  interest,  rent,  dirldends,  securities,  or  the 
transaction  of  any  lawful  business  carried  on  for  gain  or  profit,  or  gains  or 
profits  and  income  derived  from  any  source  whatever." 

The  ruling  of  the  Treasury  Department  (Decision  2274,  issued  De- 
cember 22,  1915)  provides: 

"Stock  dividends  paid  from  the  net  earnings  or  the  established  surplus  or 
undivided  profits  of  corporations  •  •  •  are  held  to  be  the  equivalent  <rf 
cash  and  to  constitute  taxable  Income  under  the  same  conditions  as  cash 
dividends." 

[1]  Gains  and  profits  from  business  can  only  be  taxed  under  the 
present  Income  Tax  Act  by  virtue  of  ownership  of  the  property  from 
which  they  are  derived.  They  ard  not,  like  excise  taxes,  based  upon 
the  earnings  of  a  business,  corporate  or  otherwise.  They  are  direct 
taxes,  under  the  decision  of  the  Supreme  Court  in  Pollock  v.  Farmers' 
Loan  &  Trust  Co.,  158  U.  S.  601,  15  Sup.  Ct  912,  39  L.  Ed.  1108,  and 
would  have  to  be  apportioned,  but  for  the  recent  enactment  of  the 
Sixteenth  Amendment  to  the  Constitution.  This  amendment  provides 
that: 

"The  Congress  shall  have  power  to  lay  and  collect  taxes  on  Incomes,  from 
whatever  source  derived,  without  apportionment  among  the  several  states, 
and  without  regard  to  any  census  or  enumeration." 

[2,  3]  Now,  it  is  manifest  that  the  stock  dividend  in  question  cannot 
be  reached  by  the  Income  Tax  Act,  and  could  not,  even  though  Con- 
gress expressly  declared  it  to  be  taxable  as  income,  unless  it  is  in  fact 
income.  It  is  likewise  true  that  the  word  must  be  presumed  to  have 
been  used  in  the  constitutional  amendment  and  in  the  act  in  the  sense 
in  which  the  Supreme  Court  had  theretofore  defined  it,  if  a  judicial 
definition  had  been  clearly  given.  Kepner  v.  United  States,  195  U.  S. 
at  page  124,  24  Sup.  Ct.  797,  49  L.  Ed.  114,  1  Ann.  Cas.  655;  Latimer 
V.  United  States,  223  U.  S.  at  page  504,  32  Sup.  Ct.  242,  56  L.  Ed. 
526;  United  States  v.  Barucli,  223  U.  S.  191,  32  Sup.  Ct.  306,  56 
L.  Ed.  399. 

I  cannot,  however,  accede  to  the  contention  of  the  plaintiff  that  stock 
dividends  had  received  such  a  clear  definition  in  the  case  of  Gibbons 
V.  Mahon,  136  U.  S.  549,  10  Sup.  Ct.  1057,  34  L.  Ed.  525.  That,  like 
most,  if  not  all,  of  the  cases  where  the  question  has  arisen,  involved 
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the  consideration  whether  stock  dividends  are  principal  or  income  in 
a  litigation  between  a  life  tenant  and  remainderman.  The  stock  div- 
idend was  there  principally  based  upon  a  surplus  earned  prior  to  the 
creation  of  the  trust  which  received  it,  and  the  question  involved  was 
not  whether  or  not  the  dividend  was  income,  but  whether  it  belonged 
to  life  tenant  or  remainderman.  The  Massachusetts  courts,  with  a 
numerically  small  following,  have  adopted  the  English  rule,  and  held 
all  stock  dividends  to  belong  to  the  corpus  of  the  trust  fund,  as  be- 
tween l^fe  tenant  and  remainderman,  while  New  York,  New  Jersey, 
New  Hampshire,  Pennsylvania,  Maryland,  Wisconsin,  and  other  states 
of  the  Union  have  adopted  rules  of  apportionment.  In  the  Matter  of 
Osborne,  209  N.  Y.  450,  103  N.  R  723,  823,  50  h.  R.  A.  (N.  S.)  510. 
Ann.  Cas.  191 5A,  298,  the  New  York  Court  of  Appeals  held  that  ex- 
traordinary dividends,  representing  accumulated  profits,  whether  dis- 
tributable in  cash  or  in  the  form  of  stock,  are  to  be  apportioned  be- 
tween the  corpus  of  the  trust  and  the  income,  in  the  proportion  in 
which  the  surplus  thus  distributed  has  been  earned  before  or  after  the 
creation  of  the  trust  fund. 

These  varying  rules  laid  down  for  the  guidance  of  trustees  have 
been  to  a  considerable  extent  rules  of  convenient  administration.  The 
English  and  Massachusetts  law,  which  the  Supreme  Court  adopted  in 
Gitt)ons  V.  Mahon,  supra,  has  tlie  advantage  of  avoiding  the  difficulty 
and  expense  of  investigating  the  {acts  upon  which  any  apportionment 
must  be  based. 

After  the  decision  of  Lowry  v.  Farmers'  Loan  &  Trust  Co.,  172  N. 
Y.  137,  64  N.  E.  796,  it  was  thought  by  many  New  York  trustees  that 
extraordinary  dividends,  whether  of  cash  or  stock,  if  derived  from  an 
accumulation  of  corporate  profits  and  thus  appearing  in  the  corporate 
resolutions,  were  distributable  to  the  life  tenant,  irrespective  of  when 
they  were  earned.  New  York  trustees  began  to  rely  upon  this  decision 
as  faying  down  a  definite,  even  if  a  rather  unjust,  rule,  when  a  series  of 
cases  of  which  the  Matter  of  Osborne,  supra,  was  the  culmination, 

?ractically,  though  not  in  terms,  overruled  Lowrj|  v.  Farmers'  Loan  & 
'rust  Co.,  and  established  the  method  of  apportionment  I  have  men- 
tioned. 

The  cases  relating  to  distribution  of  extraordinary  dividends  by 
trustees  are  particularly  designed  to  keep  the  corpus  intact  under  all 
circumstances,  and  to  furnish  trustees  with  definite  rules  of  conduct. 
A  court  may  well  hold  that  extraordinary  dividends  are  always  capi- 
tal, because  it  thinks  that  so  much  trouble  and  expense  is  avoided  that 
this  consideration  outweighs  occasional  injustice  to  the  life  tenant. 
The  Supreme  Court  laid  stress  upon  this  consideration  in  Gibbons  v. 
Mahon,  supra,  and  Mr.  Justice  Gray  remarked  that  the  method  of  ap- 
portionment could  not,  *  ♦  ♦  without  producing  great  embarrass- 
ment and  inconvenience,  be  left  open  to  be  tried  and  determined  by 
the  courts  *  *  *  and  by  a  distinct  and  separatie  investigation 
*     *    *    of  the  affairs  and  accounts  of  the  corporation." 

I  confess  that,  if  strict  justice  between  life  tenant  and  remainderman 
is  to  be  attained,  I  can  imagine  no  other  method  than  that  of  appor- 
tionment possible.    The  criterion  adopted  in  these  cases  between  life 
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tenant  and  remainderman  do^s  not  necessarily  depend  on  whethei  the 
extraordinary  dividend  is  in  general  income  or  not,  but  upon  the  per- 
son to  whom  it  should  belong  in  view  of  the  date  of  the  creation  of  the 
trust.  For  this  reason  I  cannot  r^ard  the  decision  in  Gibbons  v. 
Mahon  as  determining  the  present  issues,  or  the  language  of  the  court 
there  as  bein^  at  most  anything  more  than  a  dictum  in  respect  to  the 
matters  here  mvolved. 

[4]  I  can  give  little  weight  to  the  argument  that  the  issue  of  the 
stock  dividend  did  not  affect  the  market  value  of  the  plaintiff's  aggre- 
gate holdings,  and  that  the  distribution  of  50  per  cent,  more  stock  to 
the  stockholders  lessened  the  market  price  of  their  original  stock  33V6 
per  cent.  This  would  be  true  in  case  of  any  cash  dividend,  extraordi- 
nary, or  even  ordinary.  The  cash  distributed,  plus  the  market  value  of 
the  stock  after  the  dividend  was  paid,  would  ordinarily  be  equivalent  in 
value  to  the  stock  before  the  dividend.  But  the  objection  seems  im- 
pressive that  the  transaction  in  no  wise  affected  what  the  stockholder 
already  had,  except  to  give  him  additional  pieces  of  paper  evidencing 
his  ownership.  He  does,  however,  have  something  different  before 
and  niter  receiving  the  additional  stock.  What  was  before  a  mere 
chance  that  he  might  receive  his  share  of  the  surplus  in  cash  dividends 
and  a  vague  right  to  secure  them  if  the  directors  withheld  them  in  a 
way  and  to  an  extent  that  indicated  bad  faith  is  now  converted  into  a 
permanent  interest  in  the  capitalized  surplus.  He  has  lost  the  chance 
of  cash  dividends  and  gained  an  interest  in  the  corporate  enterprise 
that  cannot  be  taken  away.  This  interest  is  derived  from  earnings,  and 
may  be  really  of  much  greater  advantage  to  the  stockholder  than  the 
possibility  or  right  which  he  has  lost  It  becomes  capital  of  the  corpo- 
ration, but  in  his  hands  it  is  income,  and  in  many  respects  resembles 
the  common  extraordinary  cash  dividend,  accompanied  by  a  right  to 
subscribe  for  additional  stock  at  par  to  an  amount  equivalent  to  the  div- 
idend in  cash.  To  say  that  this  distribution  is  not  income,  because  he 
received  no  cash,  and  the  intermediate  step  is  not  taken,  is,  to  my 
mind,  quite  to  disregard  the  real  nature  of  the  transaction.  As  Lord 
Eldon  said  in  Paris  v.  Paris,  IQ  Vesey,  Jr.,  185,  when  discussing  the 
converse  of  this  case : 

"As  to  the  distinction  between  stock  end  money  that  is  too  thin ;  and  if 
the  law  Is  that  tbl«  extraordinary  profit  if  given  in  the  shape  of  stock  shall 
be  conBldered  capital  It  must  be  capital  if  given  as  money." 

See  WiU  of  Pabst,  146  Wis.  330,  131  N.  W.  739. 

[6]  The  contention  of  plaintiff  that  corporate  dividends  are  ex- 
empt, not  only  from  the  normal,  but  from  the  super  tax,  is  answered 
by  the  requirement  in  paragraph  A,  subdivision  2,  that  for  the  super- 
tax there  shall  be  a  return  of  ''total  net  income  from  all  sources,  cor- 
porate or  otherwise."  While  I  think  the  stock  dividend  is  a  dividend, 
it  is  taxable,  irrespective  of  whether  it  technically  comes  within  the 
meaning  of  the  word,  because  it  represents  "gains,  profits,  and  income," 
and  thus  comes  vtrithin  the  language  of  the  Act.  I  can  see  no  distinc- 
tion in  theory  between  the  present  case  and  that  of-  Edwards  v.  Keith, 
231  Fed.,. HI,  145  C,  C.  A.  298,  where  the  Circuit  Court  of  Appeals 
for  this  circuit  held  that  comnlissions  of  an  insurance  broker,  earned 
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before  the  Income  Tax  Act  was  passed,  but  received  after,  were  sub- 
ject to  the  Act,  or  the  recent  case  of  Southern  Pacific  Co.  v.  Lowe 
(D.  C.)  238  Fed.  847. 

It  is  not  important  whdther  in  any  giA'en  case  the  present  stock  divi- 
dend would  belong  to  the  life  tenant  or  remainderman  of  a  trust.  In 
either  event,  within  the  meaning  of  the  Income  Tax  h&vr;  it  must  be 
regarded  as  income,  whether  it  be  added  to  the  corpus  of  the  trust 
or  pjud  to  the  beneficiary.  The  Circuit  Court  of  Appeals  for  the 
Eig^di  Circuit,  in  the  cases  of  Lynch  v.  Turrish,  236  Fed.  653,  149 
C.  C.  A.  649,  and  Lynch  v.  Hornby,  236  Fed.,  661,  149  C.  C.  A.  657, 
use  language  inconsistent  with  the  conclusion  I  have  reached  in  dis- 
cussing extraordinary  cash  dividends  paid,  from  mon^ns  received  by  a. 
corporation  prior  to  the  time  the  Income  Tax  Act  went  into  effect. 
These  dividends,-  however,  were. not  derived  from  corporate  earnings, 
but  from  appreciation  -of  capital  which  had  been  converted  into  cash. 
They  were,  therefore,  in  tto  sense  income,  and  were  not  subject  to  a  tax, 
as  tiie  Supreme  Court  had  already  held  in  the  case  of  Gray  v.  Darlings 
ton,  15  Wall.  63,  21  L.  Ed.  45,  m  construing  the  old  Income  Tax  Act 
passed  during  the  Civil  War. 

The  recent  case  of  Brushaber  v.  Union  Pacific  R.  R.,  240  U.  S.  1, 
36  Sup.  Ct.  236,  60  L.  Ed.  493,  held,  following  Stockdale  v.  Insur- 
ance Cos.,  20  Wall.  323,  22  L.  Ed.  348,  that  the  Income  Tax  Act  under 
consideration  could  not  be  assailed  because  of  its  retroactive  character, 
and  that  Congress  could  impose  a  tax  upon  income,  even,  when  re- 
ceived during  a  portion  of  the  year  prior  to  the  passage  of  the  act. 
The  stock  dividend  in  question,  or  an  equivalent  cash  dividend,  would 
not  belong  to  the  stockholder  until  declared  by  the  board  of  directors, 
so  that  it  was  in  no  proper  sense  income  of  the  stockholder  until  that 
time. 

[B]  If  deferred  payments  for  commissions,  which  were  earned  prior 
to  the  date  of  the  act,  bul  not  payable  until  after  it  went  into  effect, 
were  taxable  as  income  when  received,  under  the  rule  laid  down  in 
EdAvards  v.  Keith,  supra,  a  fortiori  is  a  dividend  taxable  as  income 
when  received,  even  though  paid  out  of  a  surplus  accumulated, 
prior  to  the  passage  of  the  act,  since  at  no  time  is  there  any  legal  right 
to  the  dividend  vested  in  the  stocldiolder  until  it  has  actually  been  de- 
clared. Such  was  the  interpretation  passed  upon  the  Wisconsin  In- 
come Tax  Act  bv  the  Supreme  Court  of  that  state  in  the  case  of  Van 
Dyke  v.  City  of  'Milwaukee,  159  Wis.  460,  146  N.  W,.  812,  ISO  N.  W. 
509.  There  a  dividend  paid  after  the  act  went  into  effect*  out  of 
surplus  earned  prior  to  that  time,  was  held  taxable. 

The  whole  matter  turns  on  the  new  rights  which. the  stockholder 
gets  by  the  declaration  of  the  stock  dividend.  The  market  value  of 
the  totality  of  his  holdings  may  for  the  time  remain  the  same  as  be- 
fore. But  as  the  New  York  Court  of  Appeals,  in  the  case  .of  Williams 
V.  Western  Union,  .93  N.  Y.  162,  said  when  speatdng  of  the  surplus 
of  the  Western,  Unioa  before  the  declaration  of  a  stock  dividend : 

.  "  •  •  •  It  was  not,  tfeyofid  the  reacb  ot  the  dividend-making  ^wer  of 
the  directors."  hot  nfter  the  dividend  was  declared,  "so  far  as  the  soltenty 
jind  resiwnsiWIity  of  a  ooriHiratlon  Is -concerBed,  tb^y  are  lncrea8«)d,  •  •  • 
wbere  it  has  a  surplns  of  property  to  corresjpoiid  to  the  amount  of  shares 
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issued.    In  such  case  the  surplus  property  Is  secured^  and  impounded  Cor  Qie 

benefit  of  the  creditors  of  the  corporation  and  for  the  public,  so  that  thereafter 
It  can  never  be  legally  divided,  withdrawn,  or  dissipated  In  any  way." 

The  new  stock,'  purchased  and  paid  for  out  of  earnings  which  have 
been  added  pennanently  to  capital,  is  as  truly  income  of  the  stock- 
holder as  the  cash  from  which  it  was  derived  was  income  of  the  cor- 
poration. This  cash  has  by  the  action  of  the  directors  become  capital 
of  the  corporation,  but  in  its  place  the  stockholder  has  received  new 
shares,  representing  a  permanent  interest  in  the  company,  not  subject 
to  abatement  by  dividend  distributions  which  have  a  value  capable  of 
realization  in  ca^.  His  rights  are  different  from  those  he  had  before 
the  dividend  was  declared,  and  the  shares  of  stock  evidencing  the  new 
appropriation  of  the  earnings  and  creating  the  new  rights  are  income. 

It  may  be  said  that  in  Edwards  v.  Keith,  supra,  moneys  representing 
income  had  not  yet  come  in,  whereas  in  the  case  at  bar  they  were  in 
the  hands  of  the  corporation.  Such  a  distinction,  however,  treats  the 
stockholder  as  though  he  were  entitled  to  a  dividend  if  the  money 
were  in  the  treasury  of  the  corporation.  That  such  is  not  the  correct 
rule  is  a  principle  permeating  the  whole  law  of  corporatimis.  To  go 
counter  to  it  here  would  be  to  require  investigations  in  every  case  as 
to  when  the  property  out  of  which  dividends  are  paid  accrued  to  the 
corporation  itself.  Indeed,  the  very  year  the  Income  Tax  Act  was 
passed  it  probably  was  true  that  a  good  many  of  the  corporations 
which  were  paying  their  regular  dividends  were  not  earning  them, 
but  were  paying  them  out  of  past  earnings.  Can  it  be  suppos^l  for  a 
moment  that  Congress  intended  to  require  no  income  tax  of  the  citizen 
because  the  regular  dividend  he  received  would  not  have  been  received 
at  all,  if  it  had  depended  upon  the  earnings  of  the  corporation  during 
that  year?  The  real  stumbling  block  which  affects  every  one,  and 
I  confess  has  affected  me,  is  the  taxation  of  very  large  accumulations 
of  earnings  distributed  by  corporations  after  the  passage  of  the  act 
Certainly  a  mere  matter  of  size  can  make  no  difference  in  determining 
whether  tiie  property  taxed  is  income  or  not  The  doubt  I  have  felt 
in  reaching  my  conclusion  has  not  been  due  to  the  nature  of  stock 
dividends,  but  to  the  difficulty  which  Judge  Sanbom  found  in  Ljmch 
v.  Turrish,  supra,  in  determining  whether  Congress  intended  to  tax 
earnings  at  all  which  had  accrued  in  the  hands  of  the  corporation  prior 
to  the  passage  of  the  act,  but  were  distributed  later.  In  other  words, 
in  determining  whether  practically  to  ignore  the  corporate  form  and 
treat  earnings  whenever  distributed  as  thot^h  declared  in  law  at  the 
time  they  were  earned. 

[7]  The  federal  InccMne  Tax  Act  passed  September  8,  1916  (Comp. 
St.  1916,  §  6336b),  providing  that  a  cash  or  stock  dividend  payable 
out  of  earnings  since  March  1,  1913,  shall  be  considered  income,  has 
no  bearing  upon  this  case.  It  may  be  argued  that  it  was  a  limitation 
or  an  extension  of  the  incmne  taxable  by  the  act  imder  consideration, 
but  in  neither  event  can  it  be  held  to  define  tiie  income  whidi  was 
theretofore  taxable. 

[8]  I  can  have  no  doubt  that  the  act  of  Congress  taxing  &t  divi- 
dends in  question  is  constitutional,  for  they  possess  the  real  essentials 


Digitized  by 


Google 


ouivr  on.  ooBF.  v.  uiwblltn  700 

of  income.    The  acticm  of  the  officials  in  assessii^  and  cx>llecti]%  the 
tax  was  authorized. 

The  plaintiff  has  established  no  claim  to  a  repayment  of  it,  and  the 
demurrer  to  his  complaint  is  sustained. 


OITLF  Olli  COKV.  V.  OSWELIiTN,  Internal  Rerenne  Collector.     . 
(District  Court,  W.  D.  PennaylTanla.    May  Term,  1916.) 
No.  1602. 

IlTTKBKAL     RevENUB     ®=S>9 — INCOME    TaX — STOCK     DiVIDKNDS — ACOtnrni.ATED 

BLiRmNQS — "Net  Incoxk  AsistifO  or  Acokuing  ik  thb  PBECEDiifo  Causn- 

DAK  TkaS." 

Plaintiff,  as  a  holding  oorporation,  owned  all  ot  the  stock  of  subsidiary 
corporatloos,  except  sufficient  to  qualify  their  directors.  Sndi  sub- 
sidiaries were  associated  In  a  common  enterprise,  the  earnings  of  which 
had  been  for  a  number,  of  years  prior  to  January  1,  1913,  used  In  .common 
by  the  sereral  snb^ddlary  companies  hi  the  acquisition  of  property  and 
the  carrsring  on  of  the  tnislness,  with  the  result  that  there  was  In- 
debtedness between  them,  as  shown  by  their  books.  Al>out  March  1, 19i;'t. 
such  accumulated  earnings  were  talcen  over  by  plaintiff  la  the  form  of 
dividends  declared  by  the  several  subsidiaries,  equal  In  amount  to  their 
respective  Interests  therein.  Bach  was  charged  on  plaintiff's  boolis  with 
the  amount  of  the  dividends,  and  Its  Indebtedness  to  the  other  subsldlartes, 
if  any,  became  due  to  plaintiff.  Beld,  that  such  dividends  did  not  con- 
stitute "net  Income  arising  or  accruing  •  •  *  In  the  preceding  calen- 
dar year"  to  plaintiff,  within  the  meaning  of  Income  Tax  Act  Oct.  3, 
1913,  c.  18,  S  2A  (1),  38  Stat  166,  which  became  effective  from  March  1, 
1913,  and  were  not  subject  to  tax  thereunder,  but  were  a  distribution  of 
accumulated  earnings  arising  through  a  period  of  years,  the  equitable 
ownership  of  wlilch  was  vested  In  plaintiff  as  owner  of  the  stoCk  prior  to 
January  1,  1913. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  {{  13-28.J 

In  Equity.  Suit  by  the  Gulf  Oil  Corporation  against  C.  G.  Lewellyn, 
Collector  of  Internal  Revenue  for  the  Twenty-Third  District  of  Penn- 
sylvania.   Judgment  for  plaintiff. 

Reed,  Smith,  Shaw  &  Beal,  of  Pittsburgh,  Pa.,  for  plaintiff. 
E.  Lowry  Humes,  U.  S.  Dist.  Atty.,  and  B.  B.  McGinnis,  Asst.  U. 
S.  Dist.  Atty.,  both  of  Pittsburgh,  Pa.,  for  defendant 

ORR,  District  Judge.  The  plaintiff  has  brought  this  suit  to  recover 
from  the  defendant  the  sum  of  $114,244.40,  with  interest  from  Febru- 
ary'17,  1915,  the  payment  of  which  was  illegally  exacted  of  the  plain- 
tiff by  reason  of  a  wrong  construction  of  certain  provisions  of  Act 
Cong.  Oct.  3,  1913,  c.  16,  38  Stat.  114-166,  commonly  called  the  "In- 
come Tax  lyaw  of  1913."  In  pursuance  of  a  stipulation  in  writing,  the 
case  has  been  tried  by  the  court  without  a  jury.  From  th©  evidence 
produced  at  the  trial,  the  court  has  found  the  f ollowine;  facts : 

First.  The  Gulf  Oil  Corporation  is  a  corporation  duly  organized  un- 
der the  laws  of  the  state  of  New  Jersey.  C.  G.  Lewellyn  is  the  collector 
of  internal  revenue  for  the  Twenty-Third  district  of  Pennsylvania,  be- 
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ing  dtdy  commissioned  as  such  pnrsuant  to  the  laws  of  the  United 
States  of  America. 

Second.  The  Gulf  Oil  Corporation,  on  the  14th  day  of  February, 
1914,  in  compliance  with  the  provisions  of  the  act  of  Congress  of  Oc- 
tober 3,  1913,  made  a  return  of  its  annual  net  income  for  the  12  months 
ending  DecMnber  31,  1913,  as  required  by  said  act.  In  making  said  re- 
turn me  Gulf  Oil  Corporation  certified  that  it  had  not  included  in  the 
statement  of  gross  income  for  the  year  1913  certain  dividends,  amount- 
ing to  $11,4^4,440,  received  by  it  from  subsidiary  companies  out  of 
earnings  and  surplus  of  said  subsidiary  companies  accrued  prior  to 
January  1, 1913. 

Third.  In  said  return  the  Gulf  Oil  Corporation  showed  net  income 
for  the  12  months  ending  December  31,  1913,  of  $886,250.44,  but  un- 
der date  of  May  1,  1914,  the  said  C.  G.  Lewellyn,  collector,  mailed  to 
said  corporation  notice  of  an  assessment  of  tax  thereon  amounting  to 
$9,072.56.  A  claim  for  abatement  of  this  overcharge,  amounting  to 
$210.06,  was  filed  with  the  collector  June  9,  1914,  and  on  June  30,  1914, 
the  Gulf  Oil  Corporation  paid  to  the  said  C.  G.  Lewellyn,  collector,  the 
sum  of  $8,862.50,  being  the  amount  of  said  assessment,  less  the  $210.06 
for  which  abatement  was  claimed.  Said  claim  for  abatement  having 
been  disallowed,  said  Gulf  Oil  Corporation,  on  the  5th  day  of  Novem- 
ber, 1914,  paid  the  said  collector  the  additional  sum  of  $210.06,  with 
interest  amounting  to  $6.30,  making  a  total  payment  of  $216.36. 

Fourth.  On  the  30th  day  of  December,  1914,  the  said  C.  G.  Lewel- 
lyn, collector,  acting  under  instructions  from  the  Conmiissioner  of  In- 
ternal Revenue  at  Washington,  D.  C,  mailed  notice  and  demand  for 
tax  assessment  against  the  Gulf  Oil  Corporation  for  the  year  ending 
December  31,  1913,  amounting  to  $114,034.34.  In  fact,  this  additional 
assessment  amounted  to  $1 14,244.40,  being  the  1  per  cent,  upon  the  en- 
tire amount  of  the  dividends  received  by  me  Gulf  Oil  Corjwration  from 
subsidiary  companies  out  of  surplus  accrued  to  such  subsidiaries  prior 
to  January  1,  1913,  and  payable  to  the  Gulf  Oil  Corporation  prior  to 
March  1,  1913,  and  said  additional  assessment  was  based  solely  on  said" 
dividends.  In  making  the  assessment,  however,  the  Commissioner  of 
Internal  Revenue  reconsidered  and  allowed  the  previous  claim  for 
abatement  of  $210.06,  erroneously  assessed  against  the  corporation  in 
the  original  assessment,  and  credited  the  same  as  having  been  paid 
upon  the  assessment  of  December  30,  1914,  leaving  the  net  balance  of 
such  assessment  $114,034.34,  as  stated. 

Fifth.  The  notice  and  demand  of  the  said  C.  G.  Lewellyn,  c(^lector, 
for  the  payment  of  this  additional  tax,  recited  that  if  the  tax  is  not 
paid  on  or  before  January  8,  1915,  it  would  be  the  duty  of  the  collector 
to  collect  said  tax,  together  with  5  per  cent,  additional  and  interest  at 
the  rate  of  1  per  cent,  per  month  until  paid. 

Sixth.  That  subsequently  the  plaintiff  filed  with  the  defendant  for 
presentation  to  the  Commissioner  of  Internal  Revenue  a  claim  for  the 
abatement  of  said  income  tax  amounting  to  $114,034.34,  a  copy  of 
which  claim  is  attached  to  and  made  a  part  of  plaintiff's  statement  as 
Exhibit  A.  That  after  an  examination  of  sai4  claim  for  abatement 
the  Commissioner  of  Internal  Revenue  rejected  the  same. 

Seventh.  On  February  17,  1915,  the  said  Gulf  OH  Corporation  paid 
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to  tiift  said  C.  G.  LeweUyn,  collector,  said  additional  income  taxes  a? 
sessed  for  the  period  ending  December  31,  1913,  in  the  sum  of  $114,- 
034.34,  and  at  the  same  time  filed  with  said  C.  G,  Lcwellyn  a  written 
protest,  a  copy  of  which  protest  is  attadied  to  and  made  a  part  of  plain- 
tiff's statement  as  Exhibit  B. 

Eighth.  That  subsequently  tiie  plsdntiS  filed  with  the  said  C.  G. 
Lewellyn  for  presentation  to  the  Commissioner  of  Internal  Revenue  a 
claim  for  the  refund  of  the  net  amount  of  the  assessment  of  said  in- 
come tax,  to  wit,  $114,034.34,  and  also  the  amount  of  the  credit  al- 
lowed thereon  of  ^10.06,  representing  an  overassessment  against  the 
corporation  on  the  basis  of  its  return  as  originally  filed;  the  two 
amounts  constituting  the  entire  amount  of  the  additional  assessment  in 
the  stun  of  $114,244.40.  A  copy  of  the  said  claim  for  refund  is  attach- 
ed to  and  made  a  part  of  plaintiff's  statement  as  Exhibit  C. 

Ninth.  That  after  consideration  of  said  claim  for  refund,  the  Com- 
missioner of  Internal  Revenue  rejected  the  same,  and  the  said  C.  G. 
Lewellyn  was  instructed  to  notify  the  Gulf  Oil  Corporation,  and  on  or 
about  April  13,  1915,  did  so  notify  said  corporation,  that  said  claim 
was  rejected,  a  copy  of  which  notice  is  attached  to  and  made  a  part  of 
plaintiff's  statement  as  Exhibit  D. 

Tenth.  The. plaintiff  is  a  holding  company,  and  continuously  since 
its  organization  in  February,  1907,  it  has  been  the  owner  of  all  of  the 
capital  stock  of  the  J.  M.  Guffey  Petroleum  Company,  the  Gulf  Pipe 
Line  Company,  the  Gulf  Pipe  Line  Company  of  Oklahoma,  and  for 
many  years  has  been  the  owner  of  all  of  the  capital  stock  of  the  Indiana 
Oil  &  Gas  Company  and  the  Gulf  Commissary  Company,  except,  in  the 
case  of  each  company,  of  directors'  qualifying  shares,  and  was  the 
owner  of  said  shares  durit^  all  of  the  period  in  which  the  earnings 
have  accumulated  out  of  which  the  dividends  in  question  in  this  case 
were  declared  and  paid.  That  with  the  exception  of  the  Indiana  Oil  & 
Gas  Company  and  the  Gulf  Commissair  Company,  and  a  dividend  of 
the  J.  M.  Guffey  Petroleum  Company  hereafter  referred  to,  no  divi- 
dends were  paid  by  any  of  the  above-named  subsidiary  companies  prior 
to  December  31,  1912.  All  of  the  earnings  of  said  companies  prior  to 
said  date  were  either  invested  as  earned  in  the.  extension  and  develop- 
ment of  the  properties  and  business  of  the  companies  mentioned,  or 
allowed  to  accumulate  in  the  treasuries  of  such  companies,  respectively 
and  all  of  the  said  earnings  were  actually  used  and  required  in  carrying 
on  the  business  of  the  subsidiary  companies.  In  January,  1913,  the  of- 
ficers of  the  Gulf  Oil  Corporation,  plaintiff,  deaded  that  the  accumu- 
lated earnings  and  surpluses  of  these  subsidiary  companies  should  be 
taken  over  by  the  plaintiff  company  in  the  form  of  dividends,  and  ac- 
cordingly— 

Eleventh.  On  February  7,  1913,  the  J.  M.  Guffey  Petroleum  Compa- 
ny declared  and  authorized,  out  of  its  accumulated  surplus  earned 
prior  to  January  1,  1913,  the  immediate  payment  of  a  dividend,  of 
which  the  Gulf  Oil  Corporation  received  $3,749^50.  Payment  of  said 
dividend  was  made  April  11,  1913. 

Twelfth.  On  February  7,  1913,  the  Gulf  Pipe  Line  Cmnpany  declar- 
ed and  authorized,  out  of  its  accumulated  surplus  earned  prior  to  Jan- 
uary 1,  1913,  the  immediate  payment  of  a  dividend,  of  which  the  Gulf 
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Oil  Corporation  received  $4,724,055.  Paymwit  of  said  dividend  was 
made  April  11,  1913. 

Thirteenth.  On  February  7,  1913,  the  Gulf  Pipe  Line  Company  of 
Oklahoma  declared  and  authorized,  out  of  its  accumulated  surplus 
earned  prior  to  January  1,  1913,  the  immediate  payment  of  a  dividend, 
of  which  the  Gulf  Oil  Corporation  received  $2,597,660.  Payment  of 
said  dividend  was  made  April  II,  1913. 

Fourteenth.  On  January  8,  1913,  the  Indiana  Oil  &  Gds  Company 
declared  and  authorized,  out  of  its  accumulated  surplus  earned  prior  to 
January  1,  1913,  the  immediate  payment  of  a  dividend,  of  which  the 
Gulf  Oil  Corporation  received  $338,000,  and  on  February  24,  1913, 
declared  and  authorized  the  immediate  payment  of  a  dividend,  of 
which  the  Gulf  Oil  Corporation  received  $10,000.  Payment  of  the 
dividend  declared  January  8,  1913,  was  made  on  that  day,  and  pay- 
ment of  the  dividend  declared  February  24,  1913,  was  made  on  Febru- 
ary 25,  1913. 

Fifteenth.  On  December  17,  1912,  the  Gulf  Commissary  Company 
declared  and  authorized,  out  of  its  accumulated  surplus  earned  prior 
to  December  17,  1912,  the  payment  of  a  dividend,  of  which  the  Gulf 
Oil  Corporation  received  $4,975.  Payment  of  said  dividend  was  not 
made  until  January  4,  1913. 

Sixteenth.  Payment  of  said  dividends  by  the  J.  M.  Guffey  Petroleum 
Company,  the  Gulf  Pipe  Line  Company,  and  the  Gulf  Pipe  Line  Com- 
pany of  Oklahoma  was  tnade  as  follows:  The  several  companies 
mentioned,  together  with  certain  other  companies,  constituted  a  single 
enterprise  carried  on  by  the  plaintiff,  that  enterprise  consisting  in  a 
general  way  of  the  production  and  purchase  of  crude  oil,  the  trans- 
portation of  oil,  and  the  refining  and  marketing  thereof.  During  the 
period  in  question  the  business  of  producing  and  purchasing  oil  was 
carried  on  principally  in  the  state  of  Oklahoma,  where  also  the  oil 
was  gathered  and  stored,  the  transportation  of  oil  by  pipe  lines  from 
points  in  the  state  of  Oklahoma  and  in  Texas  to  the  Gulf  of  Mexico, 
where  the  company  owned  refineries  in  which  the  refined  products  were 
manufactured.  The  marketing  of  these  products  was  carried  on  over 
a  large  part  of  the  United  States  and  in  foreign  countries,  and  for 
the  purpose  of  shipping  such  refined  products  the  company  owned  and 
operated  its  own  fleet  of  carrying  vessels.  At  the  time  of  the  declara- 
tion of  the  dividends  before  referred  to  all  of  the  earnings  of  the 
subsidiary  companies  had  been  retained  in  those  companies,  treating 
the  subsidiary  companies  collectively,  although  for  the  purposes  of 
the  enterprise  as  a  whole  it  was  necessary  that  the  funds  or  credit  of 
one  subsidiary  be  loaned  to  and  used  by  another.  As  a  result  of  this, 
at  the  time  of  the  declaration  of  said  dividends,  there  existed  among 
the  subsidiary  companies  considerable  indebtedness,  evidenced  by  book 
accounts;  such  indebtedness  arising  almost  entirely  through  trans- 
actions between  such  companies  in  the  purchase  and  sale  of  oil  or 
property.  All  of  these  funds  were  either  invested  in  properties  or 
actually  required  in  the  carrying  on  of  the  business  of  the  subsidiary 
companies,  so  that  the  subsidiary  companies  were  without  moneys  with 
which  to  make  payment  of  this  intercompany  indebtedness.  For  the 
purpose  of  clearing  the  transaction  the  matter  was  consummated  on 
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the  same  day,  to  wit,  April  11,  1913,  and  in  this  way:  The  Gulf  Oil 
Corporation  took  over  upon  its  books  the  amount  of  the  dividends  be- 
fore mentioned  (other  than  the  Indiana  Oil  &  Gas  Company  and  the 
Gulf  Commissary  Company,  which  it  had  already  received),  and  at 
the  same  time  set  up  upon  its  books  accounts  receivable  owing  to  it 
by  various  subsidiaries  aggregating  the  amount  of  the  dividends  so 
received.  Upon  the  books  of  me  subsidiary  companies  entries  showing 
the  same  facts  were  made,  and  all  of  these  entries  were  made  upon 
vouchers  passed  between  the  parties  to  the  transactions.  As  a  result, 
the  subsidiary  companies  collectively,  after  the  payment  of  this  div- 
idend, owed  substantially  the  same  amount  as  prior  thereto  had  been 
owing  to  some  of  the  subsidiaries  by  other  subsidiaries,  but  such  in- 
debtedness was  shifted  so  that  it  was  owing  entirely  to  the  Gulf  Oil 
Corporation,  and  the  Gulf  Oil  Coiporation,  after  the  payment  of  the 
dividends,  had  no  property  or  assets  which  prior  thereto  was  not 
represented  in  the  shares  of  stock  of  the  subsidiary  companies  owned 
by  it,  but  it  had  upon  its  books  accounts  receivable  of  subsidiary  com- 
panies which,  together  with  the  shares  of  stock  of  the  various  sub- 
sidiary companies  owned  1^  it,  represented  the  same  property  and 
assets  as  was  represented  by  the  ^ares  of  stock  akme  prior  to  the 
declaration  and  payment  of  said  dividends. 

Seventeenth.  The  only  dividend  declared  by  the  J.  M.  Guffey  Pe- 
troleum Company  prior  to  January  1,  1913,  was  a  dividend  of  $2,024,- 
865  declared  and  paid  in  the  year  1912 ;  but  the  moneys  out  of  whidi 
that  dividend  was  paid  arose  out  of  the  sale  by  the  J.  M.  GufiFey  Pe- 
troleum Company  to  the  Gulf  Refining  Company  (another  subsidiary 
of  the  plaintiff  company)  of  certain  ships  owned  by  it,  and  was  merely 
the  carrying  out  of  a  change  of  ownership  of  the  property  from  one 
subsidiary  to  smother. 

Eighteenth.  That  the  said  J.  M.  Guffey  Petroleum  Company,  Gulf 
Pipe  Line  Company,  Gulf  Pipe  Line  Company  of  Oklahoma,  Indiana 
Oil  &  Gas  Company,  and  Gulf  Commissary  Company  were  all  cor- 
porations subject  to  flie  payment  of  the  excise  tax  imposed  by  the  act 
of  Congress  of  August  S,  1909  (36  Stat.  11-112),  and  that  all  of  said 
companies  had  in  fact  paid  all  of  the  taxes  imposed  upon  them  under 
the  provisions  of  the  said  act,  including  such  taxes  on  the  earnings  from 
which  said  dividends  were  declared. 

Discussion. 
The  payment  of  all  taxes  thitherto  required  of  the  several  subsidf- 
aries  by  acts  of  Congress,  and  the  full  disclosure  by  the  plaintiff  in  its 
return  for  1913  of  the  dividends  from  its  subsidiaries,  negative  any 
suggestion  that  the  conduct  of  the  plaintiff  has  been  in  any  way  evasive 
or  otherwise  improper.  The  plaintiff  has  merely  asserted  its  legal 
rights.  Its  right  to  bring  this  action  is  clear,  because  it  has  performed 
all  the  conditions  precedent  to  suit  which  the  law  requires.  The  chief 
matter  in  controversy  between  the  parties  is  whether  the  dividends 
declared  by  the  subsidiaries  are  within  the  provisions  of  the  Income 
Tax  Law  (Act  Oct.  5,  1913.  38  Stat.  114-172,  §  2G).  Referring  to  said 
law  (Id.  p.  166,  §  2A),  w«  find  in  subdivision  1  a  provision  for  a  tax  of 
1  per  centum  "upon  the  entire  net  income  arising  or  accruing  from 
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all  sources  in  the  preceding  calendar  year  to  every  dtizen  of  the  United 
States,"  and.  in  subdivision  2,  a  provision  for  a  tax  in  addition  to  the 
foregoing,  which  is  called  the  "normal  income  tax,"  upon  the  net  in- 
come of  every  individual  when  the  same  shall  exceed  the  amounts 
therein  specified. 

Turning  to  section  2G  of  the  act  (Id.  p.  172),  we  find  the  following 
language : 

"That  the  normal  tax  hereinbefore  Uupoaed  apoa  isdlrldaals  likewise  sball 
be  levied,  assessed,  and  paid  aqnually  upon  the  entire  net  income  arising  or 
accruing  from  all  sources  during  the  preceding  calendar  year  to  every  corpo- 
ration," eta, 

— ^with  certain  exclusions  not  necessary  to  be  considered  in  the  present 
case,  because  the  plaintiff  is  not  within  the  exclusions  or  exceptions 
mentioned.  The  question  therefore  is:  Are  the  dividends,  which 
are  the  subject  of  the  assessment  in  controversy  in  this  case,  being, 
as  it  appears,  but  distributions  of  accumulations  of  profits  extending 
over  a  long  period  of  years,  income  within  the  meaning  of  the  said 
Income  Tax  Law?  Tfa«  defendant  contends  that,  so  far  as  the  plain- 
tiff corporation  is  concerned,  the  distribution  of  such  profits  and  earn- 
ings must  be  considered  as  part  of  the  net  income  arising  or  accruing 
to  it  during  the  year  1913.  He  urges  that  die  plaintiff  corporation  had 
no  interest  in  or  title  to  any  of  the  earnings  of  the  subsidiaries  until 
after  such  dividends  were  declared  by  them,  and  has  cited  many  au- 
thorities holding  that  shareholders  in  a  corporation  do  not  have  any  en- 
forceable title  to  profits  of  corpwations  until  dividends  are  actually 
declared  by  the  directors  of  such  corporations.  It  is  unnecessary  to 
consider  these  cases  in  detail,  because  they  do  not  control  the  question 
now  before  the  court.  It  is  preferable  to  adopt  the  language  of  Mr. 
Justice  Clifford  in  Collector  v.  Hubbard,  79  U.  S.  1-18, 20  L.  Ed.  272,  a 
case  not  otherwise  helpful: 

"Decided  cases  are  referred  to.  In  which  it  is  held  that  a  atockholder  has  no 
title  for  certain  parpceesto  the  earnings,  net  or  otIierwiK,  of  a  railroad  prior 
to  the  dividend  being  declared,  aD4  it  cannot  be  doubted  that  those  deci^ons 
are  correct  as  applied  to  the  respective  subject-matters  involved  in  the  con- 
troversies. Grant  all  that,  still  It  is  true  that  the  owner  of  a  share  of  stock 
In  a  corporation  holds  the  share  with  all-  its  incidents,  and  that  among  those 
incidents  is  the  right  to  receive  all  future  dividends';  that  is,  his  propottiooal 
share  of  all  profits  not  then  divided.  Protits  are  incident  to  the  share  to 
which  the  owner  at  once  becomes  entitled,  provided  he  remains  a  member  of 
the  corporation  until  a  dividend  is  nrade.  Regarded  as  an  incident  to  tlie 
shares,  undivided  profits  are  property  of  the  shareholder,  and  as  such  are  the 
proper  subject  of  sale,  gift,  or  devise.  Undivided  profits  Invested  In  real  es- 
tate, machinery,  or  raw  material  for  the  purpose  of  being  manufactured  are 
investments  in  which  the  stockholders  are  Interested,  and  when  such  pirofits 
are  actually  approptiuted  to  tlie  payment  of  the  debts  of  the  corporation  they 
serve  to  increase  the  market  value  of  the  shares,  whether  held  by  the  original 
subscribers  or  by  assignees." 

While  decisions  bearing  upon  the  right  to  stock  dividends  declared 
by  corporations  in  distribution  of  accumulated  earnings  may  not  be 
specially  helpful,  we  find  very  careful  consideration  of  guch  questions 
in  Gibbons  v.  Mahon,  136  U.S.  549,  on  page  558,  10  Sup.  Ct.  1057, 
on  page  1058,  34  L.  Ed.  525,  where  the  following  language  by  Mr. 
Justice  Gray  is  found: 
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"B68erved  and  accamulated  earnings,  so  Iodk  as  tbey  are  held  and  Invested 
by  the  corporati<»,  being  part  of  its  corporate  property,  It  follows  that  the 
iatereat  therein,  represented  by  each  share,  hi  capital,  and  not  income,  at 
that  share,  as  between  the  tenant  for  life  and  the  remainderman,  legal  or 
equitable,  thereof." 

The  case  of  Bailey  v.  Railroad  Co.,  106  U.  S.  109,  1  Sup.  Ct.  62, 
27  L.  Ed.  81,  is  of  value  in  the  consideration  of  the  question  now  be- 
fore tiie  court.  That  case,  in  the  lower  court,  was  a  proceeding  by 
the  railroad  company  to  recover  from  Bailey,  a  collector  of  internal 
revenue,  moneys  claimed  by  the  railroad  company  to  be  illegally  ex- 
acted as  income  tax  within  the  meaning  of  section  122  of  an  act  of 
Congress  passed  June  30,  1864  (13  Stat.  223-284,  c.  173).  The  act 
provided  that  certain  corporations  should  be  subject  to  and  pay  a  tax 
on  the  amount  of  interest,  etc.,  and  upon  "any  dividend  in  scrip,  or 
money  due  or  payable  to  its  stockholders  as  part  of  the  earnings,  prof- 
its, income,  or  gain  of  such  company^  and  all  profits  of  such  company 
carried  to  the  account  of  any  fund,  or  used  for  construction."  The 
government  had  undertaken  to  assess  an  income  tax  under  that  act  of 
1864  upon  a  scrip  dividend  made  in  1868,  distributing  earnings  which 
had  accrued  through  the  period  from  1853  to  1868.  The  court  held 
that  the/e  was  no  authority  for  the  imposition  of  the  tax  upon  so  much 
of  the  earnings  as  accrued  prior  to  1862,  the  date  from  which  the 
tax  took  effect.  It  was  argued  on  behalf  of  the  plainti^  in  error,  rep- 
resenting the  government,,  that  by  the  express  terms  of  the  act,  in- 
asmuch as  the  certificates  issued  to  the  stockholders  evidencing  their 
proportions  in  the  scrip  dividend,  "being  a  declaration  of  a  dividend 
as  part  of  the  earnings,  profits,  income,  or  gains  of  the  company,  are 
taxable  upori  the  amount  thereof  without  deduction,  that  the  policy 
as  well  as  the  language  of  the  act  fixes  the  charge  upon  the  declaration 
itself  when  made  effectual  as  between  the  company  and  its  stockholders, 
and,  for  the  purposes  of  taxation,  concludes  both  as  to  the  amount 
subject  to  the  tax,  and  that  the  rule  is  reasonable  as  furnishing  an 
obvious  standard  and  the  only  safe  criterion  for  the  assessment  of  the 
tax  to  prevent  fraudulent  evasions,  and  consequently  that  when  such 
a  dividend  has  once  been  declared,  and  ascertained  to  come  within  the 
description  of  the  law  as  a  subject  of  taxation,  all  the  rest  follows, 
and  the  amount  declared  is  necessarily  established  as  the  amount  to 
be  taxed."  The  foregoing  quotation  is  the  statement  of  the  contention 
on  the  part  of  the  government  as  it  appears  in  the  opinion  of  Mr. 
Justice  Matthews  (106  U.  S.  114,  1  Sup.  Ct  67,  27  L.  Ed.  81).  The 
learned  justice  proceeds  as  follows : 

"The  soundness  of  this  mode  of  Interpretation,  and  its  appllontlon  to  ordinary 
cases,  may  well  be  admitted;  bnt  it  cannot  be  applied  to  every  case  without 
a  careful  regard  to  Its  necessary  limitations.  It  should  be  borne  in  mind,  in 
the  first  place,  that  the  tax  provided  for  In  this  section  Is  an  annual  Income 
tax,  and  its  subject  is  the  Interest  paid  and  profits  earned  by  the  company 
for  each  year,  and  year  by  year,  and  that  both  by  the  express 'letter  of  the 
law,  and  its  necessary  implications,  the  tax  is  not  laid  on  any  of  these  funds 
which  came  into  being  b^ore  the  time  prescribed  In  the  act.  And  in  the  ordi- 
nary executloh  of  the  law,  it  was  contemplated  that  the  funds  to  be  taxed, 
and  the  tax  Imposed  upon  them,  would  be  concurrent,  as  to  each  fiscal  year, 
the  scheme  of  the  statute  being  to  levy  the  tax  upon  tJie  Income  for  the  year 
ending  on  the  31st  of  December  next  preceding  the  aaBfPsment,  and  while  it 


Digitized  by 


Google 


716  242  rSDEBAL  BEPOBTCB 

■wovili  be  altogether  admissible  to  go  back,  for  the  purpose  of  assesBlng  a 
tax  upon  a  proper  fund  which  had  accrued  during  a  previous  year  and  escaped 
taxation,  nevertheless  the  tax  Imposed  would  he  for  tlie  omitted  year.  Bnt  no 
tax,  in  contemplation  of  the  law,  accrues  upon  the  fund,  except  for  the  year 
in  which  the  fund  itself  accrued." 

The  foregoing  seems  to  be  a  direct  authority  in  support  of  the  con- 
tention of  the  plaintiff  in  the  present  case,  for  the  language  of  the  act 
of  1913  is  no  clearer  in  showing  an  intent  of  the  lawmakers  to  tax 
earnings  accrued  prior  to  the  time  they  were  subjected  to  the  operation 
of  the  act  than  was  the  language  of  the  act  of  1864.  The  argument 
that  there  should  be  a  different  construction  of  the  act  of  1913  from 
that  given  to  the  act  of  1864  is  weakened  by  the  fact  that,  at  the  time 
the  eiarnings  in  the  present  case  accrued,  the  authority  given  to  Con- 
gress by  the  Sixteenth  Amendment  was  wanting.  It  seems  to  be  per- 
fectly clear  that  the  advances  in  the  value  of  property  during  a  series 
of  years  can  in  no  proper  sense  be  considered  gains,  profits,  or  in- 
come of  any  one  particular  year  of  the  series,  although  the  entire 
amount  of  the  advance  may  be  at  one  time  turned  into  money  by  the 
sale  of  the  property.  See  6ray  v.  Dai;lington,  82  U.  S.  63,  21  L.  Ed. 
45,  and  Gauley  Mountain  Coal  Co.  v.  Hays,  230  Fed.  110,  144  C.  C. 
A.  408. 

The  Income  Tax  Law  of  1913  has  already  received  the  considera- 
tion of  the  federal  courts.  Indeed,  the  very  contention  of  the  plaintiff 
in  this  case  has  been  supported  in  the  decisions  by  the  Circuit  Court 
of  Appeals  of  the  Eighth  Circuit  in  Lynch  v.  Turrish,  236  Fed.  653, 
149  C.  C.  A.  649,  and  Lynch  v.  Hornby,  236  Fed.  661,  149  C.  C.  A.  657. 
Nothing  could  add  to  the  reasoning  or  strengthen  the  conclusions 
reached  by  that  court.  A  mere  statement  from  tiie  syllabtis  of  the  first 
case  is  sufficient  for  present  purposes : 

"The  enhanced  value  of  property  of  a  corporation  which  accrues  from  the 
gradual  Increase  in  Its  vaJne  during  a  series  of  years  iwior  to  the  effective  date 
of  an  Income  tax  law,  although  dlrtded  or  distributed  by  dividends  or  other- 
wise, subsequent  to  that  date,  does  not  become  'income,  gains,  or  profits*  tax- 
able  under  such  an  act,  but  is  rather  an  'Increase  of  capital  assets.' " 

The  specific  facts  in  each  of  those  cases  are  not  specially  material 
The  ccMnplaints  of  the  plaintiffs  therein  were  generally  the  same  as 
the  complaint  of  the  plaintiff  in  the  present  cise.  Each  had  been  as- 
sessed and  compelled  to  pay  a  tax  levied  upon  a  distribution  of  assets, 
because  of  the  mistaken  view  of  the  collector  of  internal  revenue  that 
such  distribution  of  assets  was  "income,  gains,  or  pr<^ts  within  the 
meaning  of  the  Income  Tax  Law."  The  diflference  between  the 
plaintiffs  in  those  cases  and  the  plaintiff  in  the  present  case  is  that 
they  are  individuals,  while  the  plaintiff  in  the  case  at  bar  is  a  corpora- 
tion. Such  difference,  however,  is  not  material,  because,  as  has  been 
seen,  under  the  law  the  income  to  be  taxed  is  the  same  in  the  case  of 
corporations  as  in  tlie  case  of  individuals. .  Moreover,  section  2,  par. 
G,  subd.  (b),  provides  for  the  ascertainment  of  the  net  income  of  a 
corporation  by  making  deductions,  not  from  its  gross  receipts,  but  from 
its  "gross  income." 

.  It  is  perhaps  worthy  of  observation  that  Congress,  being  without 
authority  to  levy  an  income  tax  until  February  25,  1913,  when  the 
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Sixteenth  Amendment  was  adopted,  provided  in  Act  1913,  par.  G,  (c), 
tliat  the  tax  for  that  year  should  be  upon  the  entire  net  income  ac- 
crued within  that  portion  of  said  year  from  March  1st  to  December 
31st,  both  dates  inclusive,  to  be  ascertained  by  taking  five-sixths  of  the 
entire  net  income  for  said  calendar  year.  In  paragraph  S  of  section 
4,  which  repeals  the  Excise  Tax  Act  of  1909  (Act  Aug.  5,  1909,  c.  6,  36 
Stat.  11),  save  with  respect  to  pending  cases,  there  is  a  provbion  that, 
for  the  special  excise  tax  covering  3ie  first  two  months  of  1913,  it 
should  be  computed  upon  one-sixth  of  the  entire  net  income  of  the 
corporation  for  said  year,  which  said  income,  however,  was  to  be 
ascertained  in  accordance  with  subdivision  G  of  section  2  of  the  act  of 
1913.  There  is  a  further  provision  in  the  act  of  1913  that  the  act  of 
1909  should  remain  in  force  for  the  collection  of  the  excise  tax  in  the 
latter  act,  but  provided  that  for  the  year  1913  it  should  not  be  neces- 
sary to  make  more  than  one  return  and  assessment  for  all  the  taxes 
imposed. 

Without  further  referring  to  other  provisions  in  the  repealing  por- 
tion of  the  act  of  1913,  it  seems  clear  that  the  excise  tax  for  January 
and  February  was  intended  to  be  computed  upon  "one-sixth  of  the 
entire  net  income"  for  the  year  1913,  and  that  said  net  income  was  to 
be  ascertained  in  accordance  with  the  provisions  of  subdivision  G, 
section  2,  of  that  act.  The  provisions  in  the  repealing  part  of  the 
act  of  1913  do  not  change  or  add  to  the  subject  of  taxation.  That 
subject  of  taxation  was  to  be  net  income  accruing  to  the  corporation. 
Unless  the  dividends  in  question  are  taxable  as  income  under  tlie  prior 
provisions  of  the  act,  which  related  to  corporations,  then  dearly  such 
dividends  are  not  taxable  under  the  proviso. 

Because  of  the  view  this  court  has  taken  of  the  rights  of  the  plain- 
tiff in  this  case,  it  is  not  deemed  necessary,  or  perhaps  even  profit- 
able, to  consider  other  qaestions  that  have  been  raised.  It  seems  to  be 
dear  that  the  Gulf  Oil  Corporation,  being  a  holding  company  and 
owning  all  the  shares,  except  such  as  were  necessary  to  qualify  the  di- 
rectors (one  share  for  each),  in  reality  received  nothing  in  pursuance 
of  the  declaration  of  dividends  by  the  subsidiaries  which  it  has  not 
owned  before. 

Under  all  the  facts,  and  in  consideration  of  the  law  applicable  there- 
to, this  court  has  reached  the  following  conclusions : 

1.  The  dividends  in  questiwi  in  this  suit  were  not  subject  to  the 
tax  imposed,  because  they  were  a  distributicm  of  surplus  earnings 
arising  through  a  period  of  years,  and  which  had  accrued  to,  and  the 
equitable  ownership  thereof  was  vested  in,  the  plaintiff  prior  to  Jan- 
uary 1,  1913,  and  such  earnings  were  not  intended  by  Congress  to  be 
subject  to  taxation. 

2.  That  judgment  should  be  entered  in  favor  of  the  plaintiff  and 
against  the. defendant  for  the  amount  claimed,  to  wit,  $114,244.40,  with 
interest,  to  be  added  from  February  17,  1915,  and  that  an  order  for 
judgment,  with  a  correct  calculation  of  the  debt  and  interest,  may  be, 
submitted. 
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UNITED  STATES  v.  BROOKSHIHE  OITi  CO.  et  al.  (three  cases). 

(District  Court,  S.  D.  CalUornia.    June  8,  1917.) 

Nos.  A-34— A-36. 

1.  Mines  and  Minerals  €=»SS(2l) — Locations  in  Good  Faith. 

In  a  suit  involving  mineral  lands,  evidence  held  to  show  tbat  tbe  prin- 
cipal defendant,  who  made  the  locations  under  the  placer  mining  laws, 
did  not  act  In  good  faith  for  the  benefit  of  the  alleged  locators,  but  merely 
used  their  names  with  the  intent  to  secure  tor  bimself  an  area  of  mineral 
land  in  excess  of  that  allowed  by  law. 

[Ed.  Not«. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  (  107.] 

2.  Mines  and  Minerals  «=9l4i(2) — ^Locations — Biqbts  or  Holdkb. 

One  in  possession  under  defendant,  who  made  locations  under  placer 
mining  laws,  using  the  names  of  the  locators  merely  as  a  subterfuge  to 
obtain  more  land  than  he  was  entitled  to,  has  no  greater  rights  than  de- 
fendant. 

[Ed.  Nota — VOT  other  cases,  see  Mines  and  Minerals,  Gent.  Dig.  H 
19,  20.] 

8.  MiNBB  AND  MlNKKALS  «S»14(2) — PLACES  MiNBS — LOCATIONS. 

Under  fiev.  St.  f|  2330,  2331  (Oomp.  St  1919,  H  4629,  4630),  limltlDg 
mining  claims  for  associations  to  160  acres  and  for  individuals  to  20 
acres,  a  location  by  an  individual  in  the  name  of  others,  by  which  means 
it  was  sought  to  evade  the  limitations,  is  void,  and  famishes  no  basis  for 
title. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  H 
19,  20.] 

4.  Minks  and  Minsrals  ^=>14(2) — Places  Mines — ^Locations — Vauditt. 

Prior  to  withdrawal  by  presidential  order,  defendant,  under  the  laws 
relating  to  placer  mines,  located  a  claim  in  the  names  of  third  persons. 
Intending  In  that  manner  to  evade  the  limitations  of  the  statutes,  l^e 
claim  was  supposed  to  contain  oil,  and  defendant  entered  into  a  contract 
with  an  oil  company  for  the  development  of  such  claim;  the  contract 
being  in  part  for  defendant's  benefit  Held  that,  after  withdrawn!,  the 
oil  company,  as  It  had  become  defendant's  representative,  could  not 
assert  any  rights  under  Pickett  Act  June  25,  IfllO,  c.  421,  36  Stat.  847 
(Gomp.  St  1916,  H  4$23-4523),  which  undertakes  to  protect  occupants  or 
claimants  of  oil  and  gas  bearing  lands,  who  were  prosecuting  work  In 
good  faith  at  the  date  of  the  withdrawal  order. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  ff 
19,  20.] 

6.  Mines  and  Minerals  «3>S8(4) — Suit  to  Enjoin  Trespass  and  Waste — 

EQUITT — JUKISMCTION. 

Locations  on  mineral  lands  being  void,  tbe  United  States  sued  to  en- 
join and  restrain  defendants  from  continuing  to  trespass  ni)on  the  land 
from  which  they  were  extracting  oil.  Defendants,  the  operators  of  the 
wells,  disposed  of  the  product  to  marketing  companies,  which  removed 
the  Oil  from  the  premises  through  their  own  pipe  lines.  Held,  that 
as  such  marketing  companies  asserted  no  title  to  the  property,  and  as  the 
basis  for  a  court  of  equity's  Jurisdiction  was  to  prevtot  waste,  such 
marketing  companies  were  not  proper  parties. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  |  88.] 

tt.  Injunction  ^=>189 — Jurisdiction — Quieting  Title. 

A  suit  to  enjoin  and  restrain  a  continuation  o£  a  trespass,  and  to  pre- 
vent waste,  begun  by  the  true  owner,  who  was  out  of  possession,  cannot 
be  treated  and  made  to  serve  the  purpose  of  one  to  remove  a  doud  trom 
title. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  {  409.] 

4=3For  ether  cum  •••  Mm«  topic  A  KBY-NUMBBB  In  all  K«]r-Numli«r«d  DiswU  A  lodazM 
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In  £qiii^.  SUhs  by  the  United  States  againstithc  Brookshire  Oil 
Company,  B.  D.  Borge,  and  others,  .and  against  the  Brookshire  Oil 
Company,  the  Standiu-d  Oil  Company,  >and  others,  and  against  the 
Brookshire  Oil  Com^ny,  the  Midway. Pacific  Oil  Company,  aid  oth- 
ers. Decree  for  plaintiff  against  the  principal  defendants,  and  biUs 
^^inst  the  marketing  companies,  the  Standard  Oil  Con^iany  and  oth- 
ers dismissed. 

Frank  Hall  and  A,  E.  Campbell,  Sp.  Asst.  Attys.  Gen.,  both  of  San 
Francisco,  Cal.,  for  the  United  States. 

C.  P.  Kaetzel,  of  San  Luis  Obispo,  Cal.,  A.  L.  Weil,  of  San  Fran- 
cisco, Cal.,  Theodore  Martin,  of  Los  Angeles,  Cal.,  W.  B.  Beaizley, 
of  Bakersfield,  Cal.,  Willis  L  Morrison  and  Willoughby  Rodman,  both 
of  Los  Angeles,  Cal.,  and  Pillsbury,  Madison,  &  Sutro,  of  San  Fran- 
cisco, Cal.,  for  defendants. 

BEAN,  District  Judge  (sitting  by  special  assignment).  These  three 
suits  involve  the  northeast,  northwest,; and  southeast  quarters  of  sec- 
tion 24,  township  31  south,  range  22  east,  M.  D.  M.,  in  the  state  of 
California.  The  land  in  question  is  oil-bearing,  and  is  included  within 
the  area  described  in  presidential  withdrawal  order  of  September  27, 
1909. 

On  November  15, 1908,  Mr.  E.  D.  Burge  posted  on  each  quarter  sec- 
tion a  notice  prepared  by  himself,  purporting  to  be  on  behalf  of  eight 
named  locaters,  evidencing  an  intention  to  daim  the  same  under  the 
placer  minii^  laws,  and  caused  such  notices  to  be  recorded.  The  al- 
leged locators  were  principally  relatives  of  Burge  and  nonresidents 
of  the  state.  Burge  had  no  previous  authority  from  them  to  make 
such  locations,  and  they  did  not  know  of  the  posting  of  the  notices 
tmtil  after  he  had  contracted  for  the  disposition  of  the  locations.  On 
December  23,  1908,  Burge,  without  consulting  the  alleged  locators  or 
obtaining  authority  from  them,  and  without  Uieir  knowledge,  entered 
into  a  contract  in  his  own  name  (which  recites  that  he  was  the  owner 
of  the  property  described  and  was  desirous  of  having  it  developed  and 
proved  to  contain  petroleum)  with  the  defendant  Brookshire  Company 
for  the  development  of  the  three  quarters  in  question  and  also  the 
southwest  quarter  of  the  same  section.  By  this  contract  the  Brook- 
shire Company  agreed  to  enter  into  possession  of  the  entire  section  on 
or  before  Jairaary  3,  1909,  and  to  erect  with  reasonable  diligence  on 
each  of  three  quarters  thereof,  at  places  to  be  selected  by  it,  derricks, 
and  upon  tiie  fourth  quarter  a  complete,  standard  drilling  rig,  and 
thereupon  to  commence  the  actual  work  of  drilling  and  to  prosecute 
same  with  all  reasonable  dil^ence  to  a  depA  of  2,000  feet,  unless  oil 
in  paying  quantities  was  discovered  at  a  less  depth :  Provided,  how- 
ever, that  if  the  conditions  of  drilling  at  the  first  location  were  not 
favoraUe,  the  company  should  have  the  right  to.chiange  the  location 
of  the  well  before  it  was  drilled  to  the  depth  specified.  As  soon  as 
practicable  after  the  discovery  of  oil  in  paying  quantities  and  the  com- 
pletion of  the  first  well,  the  company  was  to  commence  drilling  opera- 
tions on  at  least  one  of  the  three  remaining  quarters  and  continue  such 
operations  with  all  reasonable  diligedce  until  oil  was  produced.  there- 
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on  in  paying  quantities,  and  that  as  soon  as  the  work  was  completed 
on  any  quarter  the  development  should  be  prosecuted  upcm  the  re- 
maining quarters  until  all  were  tested.  As  soon  as  oil  in  paying  quanti- 
ties «/as  discovered  on  a  quarter  section,  the  company  was  immediately 
to  take  all  necessary  steps  at  its  own  expense  to  obtain  a  patent  from 
the  United  States,  and  upon  issuance  thereof  to  convey  to  Burge  and 
one  Johnson  designated  portions  of  the  patented  land. 

The  Brookshire  Company  entered  into  possession  under  the  contract 
and  did  some  work  on  each  of  the  locations,  and  was  drilling  on  the 
southwest  quarter  at  date  of  the  withdrawal.  The  other  defendants 
claim  portions  of  the  land  in  controversy  under  alleged  rights  acquired 
subsequent  to  the  withdrawal,  through  Burge  and  Johnson,  being  the 
portions  to  accrue  to  them  under  their  agreement  with  the  Brookshire 
Company.  It  is  claimed  by  the  government  that  the  alleged  locations 
were  not  made  in  good  faith  for  the  use  and  benefit  of  the  locators, 
but  were  an  attempt  by  Burge  to  obtain  title  to  more  mining  ground 
than  the  law  permitted  one  person  to  locate  in  one  claim,  and  were 
therefore  fraudulent  and  void,  and  as  the  Brookshire  Company  was  in 
possession  under  him  at  the  date  of  withdrawal,  it  was  in  effect  oc- 
cupying as  his  agent,  and  therefore  had  no  rights  to  the  property  su- 
perior to  his ;  and,  second,  that  it  was.  not  in  di%ent  prosecution  of 
work  leading  to  discovery  on  either  of  the  claims  now  in  controversy 
at  the  date  of  the  wiflidrawal  order,  within  the  meaning  of  the  Pickett 
Act. 

[1]  From  a  careful  examination  of  the  testimony,  I  am  forced  to 
the  conclusion  that  the  paper  locations  were  not  made  in  good  faith  for 
the  use  and  boiefit  of  the  alleged  locators,  but  that  Bui^  used  their 
names  in  an  attempt  to  secure  for  himself  an  area  of  mineral  land  in 
excess  of  that  allowed  by  law.  The  notices  and  all  matters  in  connec- 
tion with  the  location  were  prepared,  initiated,  and  attended  to  by 
Burge  without  previous  authority  from  the  so-called  locators.  Im- 
mediately after  posting  tfie  notices  Burge  began  dealing  with  the  prop- 
erty as  his^  own,  without  the  knowledge  of  the  named  locators,  and 
widiout  obtaining  authority  from  them,  and  without  advising  them  of 
his  intention  or  purpose.  It  was  not  until  after  he  had  made  the  con- 
tract with  the  Brookshire  Company  that  any  effort  was  made  to  ob- 
tain authority  to  act  for  the  locators,  and  then  only  because  he  was 
advised  that  it  was  necessary  to  clear  the  apparent  title.  He  there- 
upon wrote  the  alleged  locators,  inclosing  powers  of  attorney  to  be  exe- 
cuted by  them,  and  which  were  excuted  without  question,  and  without 
their  making  any  inquiry,  or  being  advised  as  to  what  disposition  Burge 
intended  to  make  or  had  made  of  the  property,  or  what  contracts  he 
proposed  to  enter  into,  of  what  he  intended  to  do  with  the  proceeds. 
Thereafter,  and  at  the  request  of  Burge,  they  executed  deeds  to  him 
for  a  nominal  consideration;  the  amount  diereof  being  suggested  and 
fixed  by  him,  and  in  effect  a  mere  gratuity  on  his  part  The  testimony 
shows  that  "the  alleged  locators  understood  their  names  were  being 
used  by  Burge  for  his  own  advantage  and  profit. 

It  is  imnecessary  to  refer  to  the  evidence  in  deiail.  The  entire 
transaction  is  well  put  by  the  witness  Nye,  whose  name  was  used  in 
the  attempted  location  of  the  noithwest  quarter,  and  with  whom  Burge 
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seems  to  have  had  the  principal  dealings  regarding  that  property.  Nye 
says  that  he  first  learned  that  his  name  had  been  used  as  a  locator  in 
a  letter  from  Burge  in  January,  1909,  requesting  the  execution  of  a 
power  of  attorney ;  that  he  (witness)  did  not  understand  that  he  was 
locating  for  himself,  but  that  Burge  was  getting  some  oil  land,  out  of 
which,  later,  all  would  get  some  profit ;  that  Burge  told  him  the  loca- 
tion would  be  a  valuable  thing  for  him  and  some  day  pay  him  well, 
but  did  not  make  any  direct  statement  as  to  the  probable  amount  of 
the  profit;  that  he  (witness)  knew  nothing  about  the  contract  or  op- 
tions entered  into  by  Burge,  and  made  no  inquiry  in  reference  thereto, 
and  never  requested  any  statement  or  accounting  from  Burge,  but  "I 
took  Burge  to  be  a  promotor  who  had  been  able  to  locate  certain  oil 
fields  in  which  oil  could  be  found."  The  transactions  between  Burge 
and  the  so-called  locators  wfere  carried  on  principally  by  correspond- 
ence. One  letter  of  July  18,  1910,  frcwn  Burge  to  Nye  has  been  pro- 
duced.   In  this  letter  Burge  says : 

"I  am  Inclosing  a  quitclaim  deed,  which  I  am  going  to  ask  you  to  kindly 
execute  for  nte,  anfl  also  get  the  Risers  to  properly  sign.  I  am  Inclosing  $50 
apiece  for  yourself  and  Mand,  and  also  the  same  tor  Nellie  and  her  husband, 
wltldi  I  will  leave  for  you  to  give  them.  Xou  undoubtedly  have  seen  by  the 
papers  that  thousands  of  acres  of  land  In  California  have  been  withdrawn. 
Well,  all  my  located  land  cornea  under  that  act  and  is  aftected  by  It,  so  we 
have  quite  a  light  on  our  hands,  'and  the  oil  people  In  this  district,  and  In  fact 
all  the  flelds  In  this  Mate,  have  representatives  in  Washington,  trying  to  pro- 
tect as.  I  have  been  advised  by  my  attorneys  to  get  these  quitclaims  from  all 
those  whose  names  are  used  la  my  locations  as  It  nmy  help  me  some  In  my 
fight  for  the  land.  I  am  Into  It  and  Intend  to  stay  until  I  know,  one  way  or 
the  other." 

By  this  letter,  Mr.  Burge  himself  characterizes  the  transaction.  He 
refers  to  the  property  as  "my  located  land,"  and  the  names  used  in  "my 
locations"  and  this  diaracterization  is  borne  oat  and  supported. by  the 
testimony  of  practically  all  of  the  alleged  locators. 

[2, 3]  It  is  manifest  that  Burge  could  acquire  no  right  in  mineral 
lands  as  against  the  go^'cr^ment  by  such  subterfuge,  and  since  the 
Brookshire  Company  was  in  possession  and  claiming  under  him,  and  as 
his  representative  or  agent,  it  necessarily  follows  ttiat  its  interest  was 
no  greater  than  his.  It  is  true  there  is  no  limitation  as  to  the  number 
of  mining  claims  an  individual  or  association  of  individuals  may  locate, 
but  it  ts  provided  that  no  claim  shall  exceed  20  acres  for  each  individ- 
ual (section  2331,  R.  S.  [Comp.  St  1916,  §  4630])  or  160  acres  for  any 
association.  Section  2330,  R.  S.  (Comp.  St.  1916,  §  4629).  This  is  a 
direct  and  positive  limitation  of  the  amount  of  mining  ground  any 
one  claimant  may  appropriate  individually  or  as  a  member  of  an  asso- 
ciation in  any  one  clainr,  and  he  cannot  evade  the  law  by  the  use  of  the 
names  of  his  friends,  relatives,  or  employes.  Any  device  whereby  one 
person  is  to  acquire  more  than  20,  or  an  association  more  than  160, 
acres  in  area,  by  one  discovery,  constitutes  a  fraud  upon  the  govern- 
ment and  is  without  legal  support  and  void.  Cook  v.  Klonos,  164  Fed. 
529,  90  C.  C.  A.  403;  Nome  &  Sinook  v.  Snyder.  187  Fed.  385,  109 
C.  C.  A.  217;  Gird  v.  Cal.  Oil  Co.  (C.  C.)  60  Fed.  531;  Hall  v.  Mc- 
Kinnon,  193  Fed.  572,  113  C.  C.  A.  440;  Duffield  v.  S.  F.  Chemical 
Co.,  205  Fed.  480,  123  C.  C.  A.  548. 

242  F.— 4b 
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[4]  It  is  argued  that,  since  there  is  no  law  requiring  or  authorizing 
the  posting  and  recording  of  a  notice  of  location  of  mining  claims  prior 
to  discovery,  and  since  &e  Pickett  Act  undertakes  to  protect  a  certain 
class  of  occupants  or  claimants  of  oil  or  gas  bearing  lands  at  the  date 
of  withdrawal  order,  the  good  faith  of  tho  occupant  or  claimant,  and 
not  that  of  the  locators,  is  the  material  question  involved  in  these  suits ; 
but  the  Brookshire  Company's  occupation  or  claim  to  the  property  was 
under  a  development  ccMitract  with  Burge  as  his  r^reseatative  and  in 
part  for  his  benefit,  and  utUess  he  had  or  could  acquire  a  lawful  right 
to  the  property  it  necessarily  follows  that  the  contention  is  without 
merit. 

I  am  not  concerned  at  this  time  with  the  status  or  interest,  if  any, 
of  an  occupant  or  claimant  at  tlie  date  of  withdrawal,  who  had,  in 
good  faith  and  without  knowledge  of  the  fraudulent  character  of  the 
paper  locations,  purchased  or  acquired  the  alleged  interests  of  the  loca- 
tors, and  was  occupying  or  claiming  the  property  in  his  own  right,  and 
not  for  or  as  the  representative  of  another.  That  question  is  not  pre- 
sented by  this  record,  and  1  refrain  from  indicating  any  opinion  there- 
on. It  is  enough  that  here  the  defendants  are  claiming  and  were  in 
possession  under  the  s(y-called  locators,  and  if  such  locations  were 
fraudulent  their  rights  must  fail 

This  view  renders  it  unnecessary  to  consider  the  question  of  whether 
the  Brookshire  Company  was  in  diligent  prosecution  of  work  leading 
to  discovery  on  the  claims  in  question,  within  the  meaning  of  the  Pick- 
ett Act,  at  the  date  of  the  withdrawal  order.  Whatever  may  be  the 
construction  or  the  scope  and  effect  of  the  act,  it  is  manifest  that  it 
was  intended  and  designed  for  the  benefit  of  those  who  were  intending 
at  the  date  of  the  withdrawal  order  to  acquire  title  or  the  right  to  pos- 
session of  mining  ground  by  complying  in  good  faith  with  the  mining 
laws  of  the  United  States,  and  not  one  seeking  to  evade  such  laws  or 
obtain  title  in  violation  thereof. 

[6, 1]  The  plaintiff  is  therefore  entitled  to  a  decree  as  prayed  for. 
except  that  the  suits  should  be  dismissed  as  to  the  marketmg  compa- 
nies. There  is  nothing  in  these  cases  to  distinguish  them  from  U.  S. 
v.  Midway  Northern  (D.  C.)  232  Fed.  619.  The  fact  that  the  purchas- 
ers of  the  oil  removed  it  from  the  premises  through  their  own  {Mpe 
lines  after  its  delivery  to  them  by  the  operating  companies  does  not  af- 
fect the  question,  nor  make  t^m  proper  parties  to  suits  in  equity 
brought  against  the  operating  companies  to  enj.<Hn  and  restrain  a  con- 
tinuation of  the  trespass. 

Inasmuch  as  it  appears  from  the  bills  that  the  plaintiff  was  not,  and 
the  defendants  were,  in  the  adverse  possession  of  the  disputed  proper- 
ty at  the  ccmimencement  of  the  suits,  it  follows  that,  if  a  court  of  equi- 
ty has  jurisdiction  at  all,  it  is  for  the  ptirpose  of  preventing  waste,  and 
the  only  proper  parties  to  such  a  soit  are  those  who  are  committing  or 
threatening  to  commit  the  waste  complained  of,  or  causing  or  permit- 
ting it  to  be  done.  Such  a  suit  cannot  be  treated  or  made  to  serve  the 
purpose  of  one  to  remove  a  cloud  from  the  title,  since  the  plaintiff  is 
admittedly  out  of  possession.  Whitney  v.  Hay,  181  U.  S.  86,  21  Sup. 
Ct.  537, 45  L.  Ed.  758;  Frost  v.  Spjtley,  121  U.  S.  552,  7  Sup.  Cl  1129, 
30  L.  Ed.  1010. 

Plaintiff  is  therefore  entitled  to  a  decree  as  prayed  for. 
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tJNlTED  STATES  ▼.  NORTH  AMERICAN  OIL  CONSOLIDATED  et  aL 

(District  C<Nirt,  S.  D.  Oallfomia.    June  8,  1917.) 

No.  Ar-48. 

1.  Mines   and   Minbbals   €=»2 — Public   Lands — Withdbawal — Rights  of 

•  Occupants. 

To  bring  an  occupant  or  claimant  of  oil  or  gas  lands  within  Pickett 
Act  June  2S,  1910,  c.  421,  §  2,  36  Stat.  847  (Comp.  St.  1910,  {  45^).  pro- 
viding that  tbe  rlgtats  of  any  person  wbo  at  tlie  date  of  any  withdrawal 
order  Is  a  bona  fide  occupant  or  daimast  of  oil  or  gaa  lands,  and  who  at 
such  date  Is  in  diligent  prosecution  of  work  leading  to  the  discovery  of 
oil  or  gas,  sbaU  not  be  afTected  by  such  order.  It  Is  not  necessary  that 
such  occupant  be  ebgaged  In  actual  drilling  for  oil  or  gas  on  a  particular 
tract  at  the  date  of  withdrawal,  or  necessarily  that  work  Is  then  being 
performed  upon  the  identical  claim  upon  which  discovery  must  ultimately 
be  made  in  order  to  make  location,  and  it  is  enough  If  reasonable  effort  Is 
being  nanrie  at  that  time,  Indicating  a  bona  fide  Intention  to  complete  the 
work  of  discovery  on  the  particular  claim  with  all  practical  expedition ; 
audi  intention  being  manifested  by  the  doing  of  physical  acts  having  a 
direct  tendency  to  facilitate  the  exploration  for  and  discovery  of  o)l  or 
gas. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  {  2.] 

2.  MiNBS  XHD  MiNBRALa  «S92 — PdBUO  LANDS — ^WITHOBAWAI/^RIOBIS  OF  OC- 

CUPANTS. 

A  company  which  for  months  before  the  date  of  a  presidential  order 
withdrawing  oil  and  gas  lands  from  entry,  and  at  the  date  thereof  was 
engaged  in  wock  necessary  and  proper  in  onler  to  effect  a  discovery  of 
oil,  with  the  then  present  bona  tide  purpose  of  completing  such  work  with 
all  reasonable  expedition,  was  diligently  prosecuting  the  work,  so  as  to 
be  within  the  protection  of  the  Pickett  Act,  though  It  was  delaying  the 
installation  of  Its  machinery  and  the  commencement  of  drilling  until  It 
coold  be  assutBd  of  a  supply  of  water  necessary  Cor  the  prosecution  <tf 
the  drilling ;  the  iand  being  in  a  semlarid  region. 

[]£d.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  |  2.] 

3.  MiNBS  AND  MlNEBAUl  ^ss>2 — PCBUO  liANDS; — WlTaDBAWAI. — ^RlOHTS  OF  OC- 

CUPANTS. 

Such  company  was  not  required  to  make  any  unusual  or  extraordinary 
effort  to  obtain  water,  but  only  such  as  was  reasonable  under  the  clrcum- 
Btances  confrontlDg  it. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Gent.  Dig.  |  2.] 

i.  Mines  and  Minbbals  4=»2 — ^Pttbuo  Lands — WrrBSBAWAL — ^Biobts  of  Oc- 
cupants. 

Under  the  Pickett  Act,  where  an  oU  company  was  in  diligent  prosecu- 
tion of  work  leading  to  discovery  of  oil  at  the  date  the  land  was 
withdrawn  from  entry,  and  never  abandoned  or  Intended  to  abandon  the 
pTOiierty,  bat  remained  in  possession,  proceeding  with  the  work  of 
development  in  good  faith,  with  more  or  less  diligence,  until  the  actual 
discovery  of  oil.  It  was  too  late  for  the  government,  after  discoveries  had 
been  made  at  a  large  expense,  to  question  its  rights  oa  the  ground  that  at  , 
some  time  during  the  prt^rress  of  the  work,  subsequent  to  the  withdrawal 
and  prior  to  discovery,  it  was  not  as  diligent  as  it  could  have  been. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  {  2.] 
5.  Minks  and  Minebai.8  ^=»2 — Public  I^nds — Withdrawal — Kiobts  of  Oc- 
cupants. 

The  I'lckett  Act,  providing  that  the  rights  of  a  bona  fide  occupant  of 
oil  or  gas  lands,  who  at  the  date  of  any  withdrawal  order  is  in  diligent 
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prosecution  of  work  leading  to  discovery  of  oil  or  gas,  shall  not  be  affected 
or  impaired  by  sucb  order  so  long  as  such  occupant  or  claimant  shall 
continue  in  diligent  prosecution  of  such  work,  does  not  mean  that  the 
occupant's  rights  shall  no  longer  continue  after  a  dlscoyery  is  made  and 
the  work  leading  to  discovery  ceases,  but  means  that  the  occupant 
shall' have  a  right  to  continue  his  -work  to  a  discovery,  and  the  b^iettts  of 
the  discovery  as  If  the  land  bad  not  been  withdrawn. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Gent  Dig.  i  2.] 

6.  Statutes  «=>183 — Gokstbuctioit — Spibic  ob  Iotisb  ov  Law. 

It  is  the  duty  of  the  court  to  search  out  the  true  meaning  of  a  law,  and 
to  permit  the  spirit  and  reason  to  prevail  over  the  letter. 
[Ed.  Note. — For  other  cases,  see  Statutes,  Ctet  Dig.  {  261.] 

In  Equity.  Suit  by  the  United  States  ag^nst.the  North  American 
Oil  Consolidated  and  others.    Bill  dismissed. 

Frank  Hall,  Sp.  Asst  Atty.  Gen.,  of  San  Francisco,  Cal.,  for  the 
United  States. 

Chas.  S.  Wheeler  and  A.  L.  Weil,  both  of  San  Francisco,  Cal.,  for 
defendants  North  American  Oil  Consolidated  and  others. 

D.  S.  Ewing,  of  Fresno,  Cal.,  for  defendant  Frick.  _ 

Andrews,  Toland  &  Andrews,  of  Los  Angeles,  Cal.^  for  defendant 
Union  Oil  Co.  of  California  and  Producers'  Transp.  Co. 

J.  Delmore  Lederman,  of  San  Francisco,  Cal.,  ior  defendant  Pioneer 
Midway  Oil  Go. 

BE.^.N,  District  Judge  (sitting  by  special  assignment).  This  is  a 
suit  by  the  government  to  oust  me  defendants  from  the  possession  of 
section  2,  township  32  south,  range  23  east,  M.  D.  M.,  oil-bearing  lands 
in  the  state  of  California,  and  require  them  to  account  for  and  pay  over 
to  it  the  value  of  oil  taken  therefrom.  •  The  legal  title  to  the  land  is  in 
the  United  States.  It  is  included  within  the  area  described  in  the  presi- 
dential withdrawal  order  of  September  27,  1909.  No  discovery  of  oil 
had  been  made  on  any  part  of  the  premises  at  the  date  of  such  order. 
The  Pioneer  Midway  Oil  Company  was  in  possession  thereof  at  the 
time,  and  it  is  claimed  was  in  diligent  prosecution  of  work  leading  to 
discovery  of  oil ;  hence  it  is  said  that  the  land  was,  by  the  terms  of  the 
order,  excluded  therefrom  because  it  was  "a  location  or  claim  existing 
and  valid"  at  its  date ;  but,  if  this  is  not  so,  the  oil  company  and  its 
successors  in  interest  have  a  right  to  retain  possession  and  extract  the 
oil  under  the  proviso  of  the  act  of  Congress  of  June,  1910,  commonly 
known  as  the  Pickett  Act,  which  reads : 

"That  the  rights  of  any  pterson  who,  at  the  date  of  any  withdrawal  order 
heretofore  or  hereafter  made,  is  a  bona  flde  occupant  or  clainutnt  of  oil  or  gas 
bearing  lands,  and,  who  at  such  date  is  in  diligent  prosecotiOD  of  work  lead- 
ing to  discovery  of  oil  or  gas,  shall  not  be  affected  or  Impaired  by  such  order 
so  long  as  such  occupant  or  claimant  shall  ocmtinud  la  dlligeot  proeeoutiou 
of  said  work."     38  Stat  847. 

In  view  of  the  conclusions  I  have  reached  on  the  second  question,  it 
is  not  necessary  to  consider  the  first.  That  the  Pioneer  Midway  Oil 
Company  was  an  actual  bona  fide  occupant  and  claimant  of  the  prop- 
erty at  the  date  of  the  withdrawal  order,  for  the  purpose  of  acquiring 
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titie  under  the  mining  laws,  is  clear ;  but  the  position  of  the  government 
is  that  it  was  not  then  in  diligent  prosecution  of  work  leading  to  discov- 
ery, within  the  meaning  of  the  Pickett  Act. 

There  is  but  little  if  any  dispute  about  the  material  facts.  In  January. 
1907,  while  the  land  in  controversy  was  public  land  of  the  United 
States,  subject  to  entry  under  the  mining  laws,  Mr.  Strasberger  and 
his  associates,  all  of  whom  were  qualified  entrymen,  acting  in  good 
faith,  posted  notices  on  each  quarter  section  thereof  and  had  such  no- 
tices recorded  in  the  proper  county,  claiming  the  same  under  the  placer 
mining  laws.  In  August  of  that  year  they  conveyed  or  transferred 
their  interests  to  the  Pioneer  Midway  Oil  Company,  and  late  in  1908  or 
early  in  1909  the  oil  company,  intending  to  explore  the  property  for  the 
discovery  of  oil  as  soon  as  practicable,  went  into  possession  of  the  four 
claims.  It  thereupon  purchased  the  necessary  material  and  caused  to 
be  constructed  on  each  claim  a  derrick  and  a  building  or  buildings  for 
the  housing  and  accommodation  of  its  employes.  The  buildings  so 
erected  were  designed  and  intended  for  use  in  the  development  and 
operation  of  the  entire  section,  and  were  such  as  were  common  in  the 
oil  fields,  and  necessary  and  proper  for  that  purpose.  The  derricks 
were  substantial  structures,  designed  and  subsequently  actually  used 
for  drilling. 

By  the  end  of  June,  1909,  these  improvements  were  practically  com- 
pleted, except  the  hanging  of  the  tools  and  setting  the  boilers.  Two 
boilers  (all  that  were  available  in  the  community)  had  been  purchased 
and  transported  to  the  property,  ■  but  not  set  up.  Thereafter  up  to 
and  at  the  time  of  the  withdrawal  order  employes  of  the  oil  company 
were  on  each  quarter  section  as  keepcK  digging  cellars,  clearing  up  sage 
brush,  and  doing  other  preparatory  work.  Tools  had  not  been  hung  in  • 
the  derricks  or  the  boilers  set  up  because  the  oil  company  had  teen 
unable  to  obtain  assurance  of  an  adequate  supjrfy  of  water  for  boiler 
and  drilling  purposes.  The  land  in  controversy  is  in  a  semiarid  section 
of  the  country  and  at  the  time  of  the  withdrawal  order  water  was  se- 
cured with  great  difficulty.  Large  quantities  of  water  are  required  to 
drill  an  oil  well  and  a  dependable  supply  is  necessary  not  only  for  use  in 
the  boilers,  but  in  the  well  itself  for  drilling,  and  to  prevent  the  walls 
from  caving  and  the  casing  freezing.  It  costs  from  $25,000  to  $50,000 
on  an  average  to  sink  a  well  in  the  territory  in  question,  and  it  would 
be  imprudent  to  begin  drilling  without  an  adequate  supply  of  water  to 
enable  the  work  to  proceed  continuously ;  otiierwise,  the  well  would 
probably  be  lost  and  the  expenditures  be  for  naught. 

Attempts  had  been  made  without  success  to  develop  water  on  the  land 
in  question,  and  it  had  to  be  brought  from  a  distance.  The  only  availa- 
ble sources  were  the  Stratton  Water  Company,  and  a  plant  belonging 
to  the  Santa  Fe,  semipublic  service  concerns,  and  transportation  by 
rail  from  Bakersfield,  a  distance  of  50  or  60  miles.  None  of  these 
sources  was.  dependable,  and  none  had  any  surplus  to  sell,  or  would 
guarantee  any  definite  supply  of  water  to  its  customers.  Neither  the 
Stratton  Water  Company  nor  the  Santa  Fe  had  piped  water  to  a  point 
nearer  than  several  miles  to  the  land  in  question.  The  Stratton  Com- 
pany had  more  customers  connected  with  its  plant  than  it  could  sup- 
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ply,  the  Santa  Fe  Company  was  not  then  selling  water  for  drilling  pur- 
poses, and  transportation  by  rsul  from  Bakersfield  was  irregular,  un- 
certain, and  inadequate.  The  Stratton  Water  Company  and  the  Santa 
Fe  people,  however,  were  engaged  in  enlarging  their  plants  by  sinking 
new  wells,  laying  additional  mains,  and  installing  new  machinery,  and 
held  out  the  reasonable  hope  and  promise  that  they  would  soon  be  able 
to  furnish  an  adequate  supply  of  water.  For  these  reasons,  the  oil 
company  did  not  commence  drilling,  although  intending  to  do  so  as  soon 
as  water  could  be  secured,  but  remained  in  possession  of  each  quarter 
section  with  keepers  or  watchmen  in  charge,  and  empldyes  doing  more 
or  less  work,  until  March,  1910,  when  it  disposed  of  its  interests  to 
Laymance  and  his  associates,  referred  to  as  "No.  2  Syndicate." 

About  this  time,  the  Stratton  Water  Company  had  enlarged  its  plant 
and  increased  its  facilities  by  installing  additional  machinery  and 
bringing  in  another  well,  and  soon  after  tfie  purchase  by  No.  2  Syndi- 
cate a  water  line  was  laid  from  its  plant  to  the  property,  the  derricks 
previously  built  by  the  oil  company  rigged  up,  and  drilling  actually  be- 
gun on  the  southeast  quarter  on  May  4,  1910,  the  southwest  quarter 
June  20,  1910,  the  nortiiwest  qusuter  July  25,  1910,  and  the  northeast 
quarter  September  5, 1910,  since  which  time  and  prior  to  the  commence- 
ment of  this  suit  numerous  wells  have  been  drilled  and  oil  in  commer- 
cial quantities  discovered  on  each  quarter  section. 

The  Pioneer  Midway  Oil  Company  expended  while  in  the  possession 
of  the  property,  in  the  erection  of  buildings,  derricks,,  and  the  like,  about 
$10,000,  and  there  has  been  expended  by  its  successors  in  interest,  in 
sinking  wells  and  developing  the  property,  more  than  half  a  million  dol- 
lars. The  question  for  decision  iff  whether  these  facts  show  the  oil  com- 
pany to  have  been  in  diligent  prosecution  of  work  leading  to  discovery 
on  the  several  claims  at  the  date  of  the  withdrawal  order,  within  the 
meaning  of  the  Pickett  Act. 

A  statement  in  general  terms  of  the  conditions  applicable  to  all 
cases  arising  under  this  act,  and  which  should  govern  in  determin- 
ing whether  the  requisite  diligence  existed,  is  difficult,  if  not  impos- 
sible. What  constitutes  diligent  prosecution  of  work  does  not 
lend  itself  to  exact  definition.  Diligence  is  a  relative  term,  and  what 
is  due  diligence  in  a  given  case  must  be  determined  by  the  circum- 
stances. Chief  Justice  Lewis,  in  Mining  Co.  v.  Carpenter,  4  Nev.  546, 
97  Am.  Dec.  550,  says : 

That  It  "Is  that  constancy  or  steadiness  of  purpose  which  Is  usual  with 
m'en  engaged  In  like  enterprises;  •  •  *  gnch  assiduity  in  the  ptrosecutlon 
of  the  enterprise  aa  will  manifest  to  the  wo'rld  a  bona,  flde  iutentlon  to  com- 
plete it  within  a  reasonable  time.  It  is  the  doing  of  an  act,  or  series  of 
acts,  with  all  practicable  expedition,  with  no  delay,  except  such  as  may  be  In- 
cident to  the  worlt  itself,"  and  that  "the  law  does  not  require  any  unnsoal 
or  extraordinary  effort  but  only  that  which  Is  usual,  ordinary,  and  reason- 
able." 

And  the  Supreme  Court  of  California,  in  McLemore  v.  Express 
Co.,  158  Cal.  559,  112  Pac.  59,  139  Am.  St.  Rep.  147,  says  that  diligent 
prosecution  of  the  work  of  discovery  on  an  oil  mining  claim — 

"does  not  mean  the  doing  of  assessment  work.  It  does  not  mean  the  pursuit 
of  capital  to  proaecate  the  w<«-l(.    It  does  not  mean  any  attempted  holding  by 
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cabin;  lumber  liUe,  or  nnused  derrick.  It  meads  tbe  diligent,  cdnttfluoua  prose- 
cution of  the  work,  with  the  expenditure  of  whatejret  jnoney  may  be  neces-. 
sary  to  the  end  In  view." 

[1]  To  bring  an  occupant  or  claiipant  of  oil  br  gas  bearing  lands 
within  the  {Mrovisions  of  the  Pickett  Act,  it  is  not  necessary  Siat  he 
was  engaged  in  actual  drilling  for  oil  or.gaS  oo  a  particular  tract  at 
the  date  of  withdrawal  (U.  S.  v.  Grass  Creek  O,  &  G.  Co.,  236  Fed. 
481,  149  C.  C.  A.  533),  or  necessarily  that  work  was  then  being  per- 
formed upon  the  identical  claim  iipon  which  discovery  must  ultimately 
be  made  in  order  to  make  location.  It  is  enough  if  reasonable  effort 
was  being  made  at  that  time,  indicating  a  bona  fide  intentioh  to  com- 
plete the  work  of  discovery  on  the  particular  claim  with  all  practical 
expedition ;  such  intention  being  manifested  by  the  doing  of  physical 
act  or  acts  which  had  a  direct  tendency  to  facilitate  the  exploration 
for  and  discovery  of  oil  or  gas  thereon,  although  drilling  had  not  com- 
menced and  the  work  may  not  have  been  on  such  claim.  Smelting  Co. 
V.  Kemp,  104  U.  S.  636,  26  L.  Ed.  875;  U.  S.  v.  Thirty-Two 
Oil  Co.  (D.  C.)  242  Fed.  730,  just  decided;  U.  S.  v.  Ohio  Oil  Co.  (D. 
C.)  240  Fed.  996. 

[2,  3]  Diligent  prosecution  of  work  leading  to  discovery  upon  a 
mining  claim  depends  so  largely  upon  the  physical  cotniitions  of  the 
locality,  the  nature  and  situation  of  the  region,  its  accessibility,  the 
magnitude  of  the  work,  the  difficulty  of  securing  material  and  sup- 
plies, and  the  like,  that  each  case  must  rest  largely  on  its  own  facts 
and  circumstances,  and  a  decision  in  one  is  of  but  tittle  assistance  in 
another.  Since,  however,  the  law  does  not  require  any  unusual  or 
extraordinary  effort,  but  only  that  which  is  usual,  ordinary,  and  rea- 
sonable under  the  circumstances,  I  am  of  the  opinion  liiat  the  oil 
company  was  in  diligent  prosectitioa  of  work  leading  to  discovery  at 
the  date  of  the  withdrawal,  within  the  meaning  of  the  Pickett  Act.  It 
was  when  overtaken  by  the  withdrawal,  and  for  months  bef9re  had 
been,  in  occupation  of  each  claim,  engaged  in  work  necessary  and 
proper  in  order  to  effect  a  discovery  therecm,  with  the  then  present 
bona  iide  purpose  of  completing  such  work  with  all  reasonable  ex- 
pedition, and  was  at  the  date  of  the^  withdrawal  doing  all  that  could 
reasonably  and  justly  be  expected  of  it  under  the  circumstances.  The 
law  does  not  require  a  vain  or  useless  thing  to  be  done,  and  therefore 
the  oil  company  was  not  required  by  the  law  of  diligence  to  have  in- 
'  stalled  all  its  machinery  or  cc«nmenced  drilling  before  its  supply  of 
water  wais  such  that  it  could  reasonably  hope  to  successftdly  continue 
the  work.  Nor  was  it  required  to  make  any  unusual  or  extraordi- 
nary effort  to  obtain  water,  but  only  such  as  was  reasonable  under  the 
circumstances  confronting  it  Its  possession,  the  work  which  it  had 
done  and  was  then  doing,  were  such  that  it  would  have  been  pro- 
tected by  the  courts  from  intrusion  by  private  parties  if  the  order 
had  not  been  made.  Cosmos  v.  Eagle  Hill,  112  Fed.  4,  50  C.  C.  A. 
79,  61  h.  R.  A.  230;  McLemore  v.  Express,.  158  Gal.  559,  112  Pac. 
59,  139  Am.  St  Rep.  147;  Miller  v.  Chrisman,  140  Cal.  440,  73  Pac. 
1083,  74  Pac.  444,  98  Am.  St  Rep.  63;  Chrisman  v.  Miller,  J97  U.  S. 
313,  25  Sup.  Ct.  468,  49  L.  Ed.  770;  Borgwardtv.  McKittrick  Oil, 
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164  Cal.  650,  130  Pac.  417;  Rooney  v.  Barnette,  200  Fed.  700,  119  C. 
C.  A.  116.  And  that,  I  take  it,  is  the  true  test  in  cases  of  this  char- 
acter. 

[4-61  It  is  contended,  however,  on  behalf  of  the  government,  that 
even  if  the  oil  company  was  in  diligent  prosecution  of  work  leading 
to  discovery  at  the  date  of  the  withdrawal,  such  diligence  was  not  con- 
tinuous thereafter.  I  do  not  think  it  necessary  to  carefully  weig^  the 
testimony  on  that  point.  The  evidence  shows  that  the  Oil  Company 
and  its  successors  in  interest  never  abandcmed,  nor  intended  to  aban- 
don, the  property,  but  remained  in  possession,  proceeding  with  the 
work  of  development  in  good  faith,  with  more  or  less  diligence,  un- 
til the  actual  discovery  of  oil.  Discoveries  had  been  made  and  oil 
developed  on  each  claim  prior  to  the  commencement  of  these  suits,  at 
an  aggregate  expense  of  more  than  half  a  million  dollars,  and  it  is 
now  too  late,  in  my  opinion,  for  the  government  to  question  the  de- 
fendants' right  to  the  possession  and  to  the  oil  contents  because  it  may 
be  that  at  some  time  during  the  progress  of  their  work,  since  the  with- 
drawal and  prior  to  discovery,  they  were  not  as  diligent  as  they  could 
have  been.  It  is  true  the  Pickett  Act  provides  that  the  right  of  a 
bona  fide  occupant  or  claimant  at  the  date  of  a  withdrawal  order,  and 
who  was  at  such  time  in  diligent  prosecution  of  "work  leading  to  dis- 
covery," shall  not  be  impaired  or  affected  so  long  as  such  occupant  or 
claimant  shall  continue  in  diligent  prosecution  of  "said  work"  refer- 
ring logically  to  work  leadii^  to  discovery,  thus  implying  that  when 
discovery  is  made  his  r^|ht  shall  no  longer  continue.  It  cannot  be 
supposed,  however,' that  Congress  intended  any  such  result  The  duty 
therefore  devolves  upon  the  court  to  search  out  the  true  meaning  of 
the  law,  and  to  permit  the  spirit  and  reason  to  prevail  over  the  letter. 
U.  S.  V.  Mulvey,  232  Fed.  513,.  146  C.  C.  A.  471 ;  Holy  Trinity  v.  U. 
S.,  143  U.  S.  457,  12  Sup.  Ct.  511,  36  L.  Ed.  226.  And,  so  construed, 
it  conferred  upon  an  occupant  or  claimant  of  withdrawn  land,  who 
is  within  its  provisions,  the  right  to  continue'  his  work  to  a  discovery, 
and  the  benefit  thereof,  as  if  the  land  had  rrot  been  withdrawn,  with 
the  same  right  in  the  government  to  re-enter,  .if  the  diligence  was 
not  continuous,  as  a  private  citizen  would  have  bad  if  the  land  had 
not  been  withdrawn. 

The  history  of  this  and  subsequent  legislation,  it  seems  to  me,  con- 
firms this  view.  See  Act  March  2,  1911,  c.  201,  36  Stat.  1015  (Comp. 
St.  1916,  §  4637).  Anomalous  as  it  may  seem,  public  land  contain-' 
ing  petroleum  or  other  mineral  oil  and  chiefly  valuable  therefor  could^ 
at  date  of  withdrawal  order,  have  been  entered  and  patent  obtained 
only  under  the  placer  mining  law.  Act  Feb.  13,  1897,  c.  221,  29  Stat. 
526  (Comp.  St.  1916,  §  2497).  No  location  of  a  placer  claim,  valid 
against  the  government,  could  have  been  made  until  the  discovery  of 
mineral  within  the  limits  of  the  claim.  R.  S.  §§  2320-2329  (Comp.  St. 
1916,  §>§  4615-4628).  Hence  there  could  have  been  no  such  location 
of  an  oil  claim  until  the  discovery  of  oil.  The  oil  measures  in  the 
district  in  question,  however,  lie  far  below  the  surface,  often  3,000  or 
4,000  feet,  and  can  be  reached  only  by  great  labor  and  expense.  The 
installation  of  elaborate  and  expensive  machinery,  months  of  time,  and 
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the  outlay  of  many  thousands  of  dollars  were  therefore  required  be- 
fore a  valid  location  could  be  made.  There  was  no  law,  state  or  na- 
ticMial,  at  the  time  of  the  withdrawal,  authorizing  or  requiring  the 
marking  of  boundaries  of  mining  locations,  or  the  posting  and  record- 
ing notice  of  an  intention  to  locate  a  mining  claim  prior  to  discovery, 
or  declaring  the  effect  oi  such  notice  or  the  failure  to  give  it.  In  view 
of  the  conditions,  however,  and  the  necessities  of  the  case,  a  prac- 
tice had  grown  up  to  mark  the  boundaries  and  post  on  the  land  and 
record  in  a  public  office  a  so-called  notice  of  location,  which  operated 
by  common  consent  as  a  manifestation  of  a  purpose  on  the  part  of 
the  parties  named  therein  to  claim  the  land  within  the  prescribed 
boundaries,  and  ^ve  to  them  or  their  assignees  a  preference  right  to 
the  possession.  T^is  right  had  been  recognized  by  the  local  courts  as 
transferable,  and  the  possession  of  a  bona  fide  occupant  or  claimant 
holding  under  such  location  was  protected  against  all  forms  of  forcible 
or  clandestine  entry  or  intrusion  by  third  parties,  while  he  was  in 
good  faith  diligently  engaged  in  work  leading  to  discovery,  in  order 
that  he  might  make  discovery,  which,  when  made,  would  relate  back  to 
4ate  of  notice.  McLemore  v.  Express,  supra;  Miller  v.  Chrisman, 
supra;  Borgwardt  v.  McKittrick,  supra;  Rooney  v.  Bamette,  supra. 

This  situation  was  called  to  the  attention  of  Congress,  and  it  was 
represented  to  it  that  at  the  time  of  the  withdrawal  of  September, 
1909,  which  came  without  notice  and  without  giving  interested  parties 
an  opportunity  to  be  heard,  land  within  the  withdrawn  area  in  Califor- 
nia was  thus  occupied  by  persons  and  corporations  who  were  in  good 
faith  engaged  in  the  actual  work  of  exploration,  with  the  bona  fide  in- 
tention of  complying  with  the  mining  laws,  but  had  not  yet  discovered 
oil.  There  was  no  statutory  law  protecting  such  an  explorer  against 
the  government,  or  giving  him  any  vested  right  against  it,  even  that  of 
occupation,  although  he  was  in  possession  by  its  invitation  and  under 
its  promise,  implied,  if  not  expressed,  to  permit  him  to  retain  posses- 
sion and  acquire  the  benefits  of  a  discovery,  if  it  should  be  subsequently 
made.  R.  S.  2319-2325  (Comp.  St.  1916,  §§  A61A-A622).  For  the  gov- 
ernment, under  these  circumstances,  to  have  summarily  dispossessed 
and  ousted  such  occupants  or  claimants,  confiscating  the  results  of 
their  labor  and  improvements,  would  have  been  a  great  hardship,  if 
not  a  positive  wrong.  It  was  ncogaixeA  that  if  the  withdrawal  order 
was  valid  (a  question  then  undetermined)  the  interests  of  such  parties 
were  probably  destroyed  and  their  expenditures  lost,  unless  relief  was 
afforded;  and  hence  Congress,  in  recognition  and  confirmation  of 
their  rights,  as  recognized  by  the  local  laws,  and  the  moral  obligation 
of  the  govenmient,  inserted  the  proviso  in  the  act  of  June,  1910,  for 
their  benefit,  and  in  view  of  the  existing  conditions  made  known  to 
it  at  the  time. 

It  is  remedial  legislation,  and  should  be  c<Mistrued  to  carry  out  the 
intention  of  Congress.  Whether  it  was  intended  to  reward  an  occu- 
pant or  claimant  engaged  in  the  work  of  discovery  at  the  date  of  a 
previous  withdrawal,  and  who  continued  therein  in  defiance  thereof, 
and  penalize  one  so  engaged,  but  who  stopped  his  work  out  of  regard 
for  die  order  until  he  could,  lawfully  proceed,  or  whether  it  was  in- 
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tended  to  require  continuous  diligehce  after  the  passage  of  the  Pickett 
Act,  is  not  dear ;  but  the  question  is  not  material,  I  take  it,  where  the 
required  diligence  existed  at  the  date  of  withdrawal,  and  there  has 
been  no  su^equent  abandmuneot  of  the  claim,  but  possession  re- 
tained and  actual  discovery  made  prior  to  re-entry  by  the  government 
or  the  commencement  of  a  ouster  suit 
Bill  will  therefore  be  dismissed. 


TJiriTBD  STATES  ▼.  THIBTY-TWO  OIL  CO.  et  al. 

(District  Court,  S.  D.  California.    June 's,  1»17.) 
Nob  A-38. 

1.  Mines  arb  Miweham  9=»36 — Placer  Miwes— WrtHDEAWAL  Okdeks. 

In  1900,  when  oil  lands  were  withdrawn  by  presidential  <wder,  there  was 
no  law  for  the  entry  and  patenting  of  public  lands  containing  mineral 
oils,  except  the  provisions  relating  to  placer  mines,  and  under  Rev.  St. 
ii  2329,  2330  (Comp.  St  1916,  §§  4628,  462»),  no  location  of  placer  claims, 
ralld  against  the  government,  could  be  made  until  the  discovery  of 
mineral.  Pickett  Act  June  25, 1910.  c.  421,  36  Stat  847  (C<w>p.  St  1916,  fi 
4523-4525),  enacted  after  the  withdrawal,  declares  that  the  rights  of  any 
person  who  at  the  date  of  any  withdrawal  order  Is  a  liona  fide  occupant 
or  claimant  of  oil  or  gas  b«irlng  lands,  and  who  at  such  date  Is  in 
diligent  prosecution  of  work  leading  to  discovery,  shall  not  be  affected  or 
Impaired  by  withdrawal  orders,  so  laag  aa  sudi  occupant  or  claimant 
shall  continue  in  diligent  prosecution  of  su<^  work.  Jlcld  that.  If  the 
occupant  or  claimant  was  In  diligent  prosecution  of  the  work  at  the  date 
of  the  withdrawal  order,  and  continued  until  discovery,  his  rights  would 
not  be  affected  or  Impaired  by  the  withdrawal,  and  he  would  be  entitled 
to  the  same  rights  In  the  land  under  the  mining  laws  aa  If  It  had  never 
been  withdrawn. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  S  87.] 

2.  Mines  and  Minerals  ®=936— Placeb  Mines — WrruDSAWAL  Obobbs. 

Whether  an  occupant  or  claimant  of  oil  or  gas  bearing  land  was,  at 
the  date  It  was  withdrawn  by  presidential  order,  engaged  in  diligent  pros- 
ecution of  work  leading  to  discovery,  within  the  Pickett  Act  la  a  ques- 
tion of  fact  dependent  upon  the  drcometances  of  each  particular  case. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §  87.] 

S.  Mines  and  Minbbals  ^s»36 — Claihs — Operation  op  Claucs. 

Under  the  Pickett  Act,  protecting  the  rlt^ta  of  an  occupant  or  claim- 
ant under  a  location  on  oll-bearlng  lauds,  engaged  In  diligent  prosecution 
of  work  leading  to  the  discovery  at  the  date  of  withdrawal  by  presiden- 
tial order,  It  Is  not  necessary  that  the  work  being  performed  at  the 
time  of  the  withdrawal  was  on  the  particular  claim  in  question;  but 
before  it  can  be  deemed  work  leading  to  discovery  thereon.  It  must  have 
been  such  as  would  reasonably  tend  to  that  end,  and  hence  the  mere  drill- 
ing of  a  well  on  an  adjacent  claim  Is  not  sutUcieut  for,  while  it  might  dis- 
close the  probability  of  the  presence  of  oil,  it  In  no  way  would  amount  to 
discovery. 

[Kd.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  9  87.] 

4.  Mines  and  Minebai-s  iS=>36 — Oil  and  Gas  Claims — Locations. 

While  In  1909,  when  oil-bearlng  public  lands  were  withdrawn  by  presi- 
dential wder,  there  was  no  law,  state  or  natloual.  which  anthoTiaed  or 
reQuired  the  juarklag  of   boundaries  of  locations,  yet  the  practice  of 
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marking  had  'grown  up  in  <dl  dlstrlbts^  aod  gare  tiie  locators  a'pEefetenc& 
right  to  possession  as  against  all  persons  except  the  United  States,  which, 
the  Pickett  Act  was  designed  to  protect. 

[Ed.  Note, — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  {  87.] 

Sk  Mines  and  MisEajoa  ®=>3S — Minino  Ci^aihb — Discovebt. 

Group  deTelopment  or  assessment  work,  authorized  by  Bev.  St.  {S  2324, 
2325  (Comp.  St  1916,  g$  4620,  4622),  fa  the  case  of  mining  claims,  is  per- 
missible only  alter  discovery,  and  discovery  work,  the  diligent  prosecu- 
tion o£  which  W08  necessary  to  protect  the  rights  ot  a  claimant  or  occu- 
pant of  oil  or  gas  locations  under  the  Pickett  Act  after  withdrawal,  can- 
not be  by  group. 

[Bd.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  {  87,] 

6.  Mines  and  Minerals  €=>36-~Mining  Czjous — Dibcovebt. 

Under  the  Pickett  Act,  extraterritorial  work,  such  as  the  building  of 
roads,  etc.,  for  thp  benefit  of  an  oil  or  gas  location,  or  several  locations, 
may  constitute  the  prosecution  of  work  of  discovery  necessary  to  proteM 
the  rights  oC  claimants  and  locators  after  withdrawal  of  the  land  by  the 
President,  where  such  work  tended  to  faciUtate  discovery. 

[Ed.  Nota — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  g  87.] 

7.  Mikes  Axn  Miz^baxs  ^=»38(4) — MraiNG  Oii,  and  Gas  Oumts — Injunction. 

In  a  suit  to  enjoin  occupants  and  claimants  under  an  oil  and  gas 
claim,  who  had  no  title,  from  continuing  to  trespass  and  to  extract  oil, 
marketing  companies,  to  whom  the  products  were  sold,  are  not  proper 
parties. 

[Bd.  Note. — Flor  other  cases,  see  Mines. and  Minerals,  Oent  Dig.  |  88.] 

In  Equity;  Bill  by  the  United  States  against  the  Thirty-Two  Oil 
Company  and  others.  Decree  for  plaintifi,  except  as  to  the  Thirty- 
Two  Oil  Company,  J.  M.  Mclteod,  and  the  marketing  companies,  and 
as  to  them  dismissed. 

Frank  Hall  and  A.  E.  Campbell,  both  of  San  Francisco,  Cal.,  Sp. 
Asst  Attys.  Gen, 

Hmisaker,  &  Britt,  W.  E.  Mitchell,  and  Oscar  Lawler,  all  of  Los 
Angeles,  Cal.,  Geo.  E.  Whitaker,  of  Bakersfield,  Cal.,  and  Edmund 
Tauszky  and  Pillsbuiy,  Madison  &  Stttro,  all  of  San  Francisco,  Cal., 
for  defendants. 

BEAN,  EKstrict  Judge  (sitting  by  special  assignment).  The  land  in 
controversy  in  this  suit  is  the  northeast  quarter  of  section  32,  township 
31  south,  range  25  east,  Mt.  EHablo  meridian,  in  the  state  of  California. 
It  is  oil-bearing,  and  is  included  within  the  presidential  withdrawal 
order  of  September  27,  1909.  Oil  had  not  been  discovered  on  the  prop- 
erty at  that  time,  but  it  was  occupied  or  claimed  by  sundry  of  the  de- 
fendants, who,  it  is  alleged,  were  then  in  diligent  prosecution  of  work 
leading  to  discovery,  and  who  thereafter  continued  such  work  to  a 
discovery,  and  their  successors  in  interest  now  claim  the  right  to  re- 
tain the  possession  and  extract  the  oil  therefrom  under  the  act  of  Con- 
gress of  June,  1910^  commonly  known  as  the  Pickett  Act.  36  Stat. 
847. 

The  facts  are  that  in  January,  1907,  L.  B.  McMurty  posted  a  notice 
in  the  names  of  certain  parties  residing  in  Chicago,  from  whom  he  held 
powers  of  attorney,  on  each  quarter  of  the  section  claiming  location 
thereof  under  the  placer  mining  laws.    In  October,  1908,  acting  as  at- 
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tomey  in  fact  for  the  alleged  locators,  McMurty  entered  into  a  contract 
with  Mrs.  McLeod,  wife  of  defendant  J.  S.  McLeod,  by  the  terms  of 
which  she  was  to  drill  a  well  in  the  exact  center  of  the  section,  and 
if  oil  was  discovered  the  alleged  locators  were  to  apply  to  the  govern- 
ment for  a  patent  for  each  of  the  four  claims,  and  upon  receipt  thereof 
to  deed  to  Mrs.  McLeod  the  north  half  of  the  south  half  and  the  south 
half  of  the  north  half  of  the  section.  Thereafter  Mrs.  McLeod  trans- 
ferred to  Messrs.  Wheat,  Wilson,  and  Gordon  a  three-quarter  interest 
in  the  contract  referred  to,  and  there  was  subsequently  and  during  the 
year  1908  .purchased  and  moved  onto  each  claim  material  for  a  derrick. 

About  October  1,  1908,  a  controversy  arose  between  those  claiming 
under  the  McMurty  locators  and  Haberkem,  Wibel,  and  others,  who 
were  claiming  the  entire  section  under  location  notices  posted  by  them 
in  December,  1907,  which  controversy  was  settled  on  October  30,  1908, 
by  the  McMurty  interests  surrendering  and  relinquishing  any  right 
they  might  have  to  the  south  half  of  the  section,  and  the  Haberkem 
interests  doing  likewise  as  to  the  north  half. 

McLeod,  Wheat,  and  associates  thereupon  entered  into  a  contract 
with  the  Haberkem- Wibel  people  for  the  development  of  the  south 
half  of  the  section,  by  which  they  agreed  to  begin  drilling  on  the  soudi- 
west  quarter  within  40  days,  and  on  the  southeast  quarter  within  4 
months,  and  if  oil  was  discovered,  and  receiver's  certificate  for  a  pat- 
ent issued,  they  were  to  receive  half  of  each  claim  upon  which  discov- 
ery had  been  made.  The  contract  betweenthe  McMurty  interests  and 
Mrs.  McLeod  and  associates,  so  far  as  it  affects  the  north  half  of  the 
section,  was  modified,  or  a  new  contract  entered  into,  by  which  it  was 
agreed  that  the  amount  of  land  they  were  to  receive  for  development  in 
case  discovery  was  effected  was  confined  to  the  sotith  60  acres  of  each 
quarter,  in  place  of  one-half  thereof,  and  they  were  to  drill  for  oil  on 
each  claim. 

On  November  7,  1908,  Mrs.  McLeod  and  associates  leased  to  Gil- 
lette and  others  the  east  20  acres  of  the  south  60  acres  of  the  north- 
east quarter,  with  an  option  to  purchase,  and  on  November  26th  they 
leased  the  remaining  40  acres  thereof  and  the  south  60  acres  of  the 
southwest  quarter  by  separate  instruments  to  the  California  Midway 
Oil  Company,  a  corporation  organized  by  them,  by  the  terms  of  which 
the  lessee  was  to  erect  derricks  and  commence  drilling  on  the  property 
described  in  each  lease  within  60  days  from  November  4,  1908,  and  to 
complete  at  least  one  well  thereon  within  one  year  from  such  date.  On 
November  11,  1908,  McLeod  and  associates  transferred  to  Price  and 
W.  R.  and  R.  H.  Lacey  certain  alleged  interests  in  the  contracts  and 
leases  covering  the  south  120  acres  of  the  north  half  of  the  section, 
and  on  December  28,  1908,  the  several  parties,  except  Gillette,  transfer^ 
red  their  respective  interests  to  the  defendant  Thirty-Two  Oil  Com- 
pany, a  holding  corporation  organized  by  them  and  m  which  they  held 
the  stock. 

In  November  or  December,  1908,  McLeod,  Wheat,  and  associates 
laid  a  water  line  from  the  Stratton  Water  Company  into  the  section 
and  a  short  distatKe  north  of  the  south  Kne  thereof,  irom  which  point 
a  lateral  was  laid  to  the  northwest  comer  of  the  southwest  quarter, 
and  from  there  to  the  soutliwest  corner  of  the  porthwest  quarter.    Some 
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time  in  Uie  latter  part  of  1908  a  derrick  was  erected  in  the  soutijiwest 
comer  of  the  northwest  quarter  by  the  California  Midway  Oil  Com- 
pany, and  drilling  commenced  thereon  by  it  in  January,  1909,  and  con- 
tinued with  water  through  the- line  referred  to  until  the  well  was 
brought  in  about  a  year  later.  A  derrick  was  also  erected  by  the  same 
company  at  or  near  the  southwest  corner  of  the  northeast  quarter, 
which  derrick  was  twice  moved,  and  finally  located  in  the  northeast 
quarter,  the  property  now  in  controversy,  in  February  or  March  of 
1909,  biit  no.  further  or  other  work  was  done  on  that  quarter  until 
the  spring  of  1910,  when  the  derrick  was  rigged  up  and  drilling  com- 
menced. 

On  January  1,  .1909,  some  question  having  arisen  as  to  the  validity 
of  the  locations  made  by  McMurty,  in  1907,  as  attorney  in  fact  for  the 
Chicago  people,  McMiuty  attempted  to  relocate  the  north  half  of  the 
section  in  the  names  of  certain  New  York  people,  from  whom  he  had 
powers  of  attorney,  by  posting  thereon  notice  and  recording  the  same. 
On  May  17,  1909,  actmg  as  attorney  in  fact  for  the  New  York  people, 
McMurty  conveyed  or  attempted  to  convey  the  entire  north  half  of 
the  section  to  defendant  McLeod  in  trust  for  the  several  claimants 
thereof,  according  to  their  respective  interests,  and  took  from  him  a 
contract  which,  after  reciting  such  conveyance,  and  that  he  (McLeod) 
had  theretofore  erected  derricks  suitable  for  drilling  wells  on  the 
northwest  quarter  and  northeast  quarter,  and  had  actually  commenced 
drilling  on  the  northwest  quarter,  contained  a  stipulation  on  his  part 
to  continue  drilling  at  the  point  where  same  was  then  being  done  until 
he  had  reached  a  depth  of^  2,500  feet  or  discovered  oil,  and  within  30 
days  after  the  discovery  of  oil  in  paying  quantities  at  such  well  to  be- 
gin drilling  on  the  northeast  quarter  at  the  point  where  the  derrick 
was  then  erected,  and  upon  discovery  of  oil  upon  either  quarter  to  ap- 
ply for  patent  therefor,  and  upon  receipt  of  receiver's  certificate  to 
convey  to  the  New  York  locators  the  north  100  acres  thereof. 

Such  was  the  status  of  the  property  and  the  claims  of  the  respective 
parties  at  the  date  of  the  withdrawal  order.  The  defendant  Buick 
Company  and  Associated  Oil  Company  were  occupying  parts  of  the 
property  at  the  time  this  suit  was  commenced,  by  purchase  or 
lease  from  one  or  more  of  the  parties  subsequent  to  the  withdrawal. 
The  defendants  Thirty-Two  Oil  Company  and  J.  M.  McLeod  had 
parted  with  their  interest  in  the  property  long  prior  to  the  commence- 
ment of  the  suit,  and  neither  of  them  was  in  possession,  or  committing 
or  authorizing  the  commission  of  waste,  at  that  time.  The  defendant 
Standard  Oil  Company  has  a  pipe  line  across  the  premises,  and  at  one 
time  purchased  the  oil  produced  from  the  property ;  but  it  had  ceased 
such  purchases  several  months  prior  to  the  commencement  of  the  suit. 

It  is  claimed  by  the  government  that  the  paper  locations  by  Mc- 
Murty in  1907  and  1909  were  not  made  by  him  for  the  benefit  of  the 
alleged  locators,  but  for  himself  and  others,  and  were  therefore  a 
fraud  on  the  mining  law  and  void.  I  am  disposed  to  believe  there  is 
merit  in  this  contention.  Indeed,  there  can  be  no  question  from  the  evi- 
dence but  what  the  alleged  locations  made  in  1909  were  not  for  the  use 
and  ben^t  of  the  named  locators,  but  to  enable  McMurty  to  consum- 
joate  and  carry  out  the  previous  contract  made  by  him  with  McLeod 
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and  others  for  the  disposition  of  the  property  as  heretofore  stated. 
But  I  do  not  deem  it  necessary  to  put  the  case  on  that  ground.  If  the 
defendants  have  any  right  to  the  property  as  against  the  plaintiff,  it 
is  conferred  by  the  Pickett  Act,  and  the  facts  do  not  bring  them  within 
the  remedial  provisions  of  that  law. 

[1]  In  considering  this  and  similar  cases,  it  is  important  to  bear  in 
mind  that  at  the  time  of  the  withdrawal  order  of  September,  1909, 
there  was  no  law  for  the  entry  and  patenting  of  public  lands  containing 
petroleum  or  mineral  oil,  except  the  provisions  of  the  law  relating  to 
placer  mines  (Act  Feb.  11,  1897,  c.  216,  29  Stat.  526  [Comp.  St.  1916. 
§  4635]),  and  that  no  location  of  a  placer  mining  claim,  valid  against 
the  government,  could  be  made  until  the  discovery  of  mineral  within 
the  limits  of  the  claim  (sections  2329,  2330,  R.  S.  [Comp.  St.  1916,  §§ 
4628,  4629]).  Therefore  an  occupant  or  claimant  of  public  land  in- 
cluded within  the  withdrawal  order,  upon  which  no  discovery  had 
been  made  at  the  date  of  such  order,  had  no  legal  right  as  against  the 
government,  prior  to  the  Pickett  Act,  to  continue  such  possession  and 
exploration,  although  he  was  holding  or  claiming  in  good  faith  under 
paper  locations  and  was  actually  engaged  in  the  work  of  discovery. 

No  discovery  had  been  made  on  the  premises  in  controversy  at  the 
date  of  tfie  withdrawal,  and  so  we  must  look  to  the  Pickett  Act  to 
determine  what  rights,  if  any,  the  defendants  now  have.  The  general 
purpose  of  this  act  was  to  authorire  the  withdrawal  of  public  lands  by 
the  President  for  certain  specified  purposes.  Large  areas  had,  how- 
ever, been  previously  withdrawn,  particularly  by  the  order  of  Sep- 
tember 27,  1909,  in  the  oil-bearing  districts  of  California.  It  was 
claimed  and  represented  to  Congress  that  many  persons  and  corpora- 
tions were  bona  fide  occupants  or  claimants  of  land  within  such  with- 
drawn area,  under  paper  locations,  and  when  overtaken  by  the  with- 
drawal were  engaged  m  the  work  of  discovery,  and  as  a  result  of  the 
withdrawal,  if  valid,  the  benefit  of  such  work  and  development,  which 
fell  short  of  discovery  would  be  entirely  lost.  To  save  the  rights  and 
interests  of  such  claimants  or  occupants  against  the  operation  of  a 
withdrawal.  Congress  provided  in  the  Pickett  Act  that: 

'The  rights  of  any  person  who  at  the  date  of  any  withdrawal  order  hereto- 
fore or  hereafter  made,  Is  a  bona  flde  occupant  or  claimant  of  oil  or  gss 
bearing  lands,  and  who  at  such  date,  is  in  diligent  prosecution  of  work  lead- 
ing to  discovery  of  oU  or  gas,  shall  not  be  affected  ae  Impaired  by  sndi  or- 
der, 80  long  as  such  occapant  or  clainiaot  shall  oootiime  lit  dUlgoit  prosecu- 
tion of  said  work." 

The  rights  therein  conferred  or  confirmed  are  manifestly  confined  to 
bona  fide  occupants  or  claimants  of  public  land  and  who  were  in  dili- 
gent prosecution  of  work  leading  to  discovery  when  overtaken  by  a 
withdrawal.  In  other  words,  if  a  bona  fide  operator,  who  had  made 
or  was  holding  under  a  location  in  other  respects  legal,  except  as  to 
discovery,  and  on  the  date  of  withdrawal  was  engaged  in  work  lead- 
ing to  discovery  of  oil  or  gas  thereon,  and  he  continued  such  work  to 
discovery,  his  rights  would  not  be  affected  or  impaired  by  the  with- 
drawal, and  he  would  be  entitled  to  the  same  rights  under  the  mining 
laws  as  if  the  land  had  never  been  withdrawn.  The;  question,  then, 
■for  decision  is  whether  the  California  Midway  Oil  Company  was,  <m 
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September  27,  1909,  id  dHigenf  prosecation  of  work  leading  to  dis- 
covery of  oil  or  gas  on  the  land  in  controversy,  within  the  meaning 
of  this  law, 

\2,  3  ]  Now  it  is  clear  from  the  testimony  and  in  fact  undisputed  that 
there  was  no  work  in  progress  or  immediately  contemplated  at  the 
date  of  the  withdrawal  looking  to  discovery,  or  intended  for  the  dis- 
covery, of  oil  thereon,  and  had  not  been  for  some  months  prior  thereto, 
if  at  any  time,  unless  the  drilling  of  a  well  by  the  oil  company  on  an- 
other location,  half  a  mile  distant,  with  the  intention  on  its  part,  if 
oil  was  discovered  thereon,  to  thereafter  proceed  with  the  development 
of  the  location  in  question,  is  held  to  be  such  work.  Whether  an 
occupant  or  claimant  of  cwil  or  gas  bearing  land  at  the  date  of  a  with- 
drawal order  was  at  that  time  engaged  in  diligent  prosecution  of  work 
leading  to  discovery  is  a  question  of  fact.  No  hard  or  fast  rule  ap- 
plicable to  all  cases  has  or  can  be  laid  down  by  which  it  can  be  de- 
termined. Each  case  must  depend  to  a  large  extent  upon  its  own 
facts  and  circumstances.  General  principles  only  can  be  stated.  Tt 
is  not  necessary  that  the  work  being  performed  at  the  time  of  the 
withdrawal  was  on  the  particular  tract  in  question,  but  before  it  can 
be  deemed  work  leading  to  discovery  thereon  it  must  have  been  such 
as  would  reasonably  tend  to  that  end,  and  been  presently  and  purposely 
designed  for  that  purpose.  Now,  the  drilling  of  an  oil  well  on  one 
location  would  not,  however  long  continued,  lead  to  discovery  of  oil 
on  another.  It  might  afford  evidence  of  liie  probable  existence  of 
oS  on  the  other,  and  justify  the  expenditure  of  money  in  exploring  it. 
Indeed,  it  might,  by  disclosing  the  formation,  materially  aid  in  sub- 
sequent drilling  and  lessen  the  expense.  This  result,  however,  would 
follow,  whether  the  well  was  drilled  by  the  occupant  or  claimant  of 
the  land  in  controversy  or  by  a  neighbor,  and  hence  I  do  not  think 
that  such  work  on  one  location  can  be  held  to  be  work  leading  to 
discovery,  on  another.  The  proviso  in  the  Pickett  Act  is  somewhat  in- 
definite and  uncertain,  but  when  interpreted  in  the  light  of  the  known 
c(Kiditions  and  the  purpose  of  Congress,  it  was  intended,  I  take  it,  to 
confer  upon  those  occupying  or  claiming  in  good  faith  at  the  time  of 
withdrawal  public  land  widiin  a  withdrawn  area,  with  the  bona  fide 
intention  of  complying  with  the  mining  laws,  and  who  were  at  such 
time  in  diligent  prosecution  of  work  leading  to  discovery  thereon,  the 
right  to  continue  such  work  if  discovery  was  subsequently  made,  and 
the  right  to  retain  possession  and  extract  the  oil,  or  take  title  by  patent, 
the  same  as  if  the  land  had  not  been  withdrawn. 

[A]  There  was  no  law,  state  or  national,  at  the  date  of  the  with- 
drawal, authorizing  or  requiring  the  marking  of  boundaries  of  a  mining 
location  or  the  posting  or  recording  of  notice  of  location  prior  to  dis- 
covery ;  but  a  practice  had  grown  up  in  the  oil  districts  to  do  so,  which 
operated  by  common  consent  as  an  aid  in  tracing  the  boundaries  of 
the  claim,  and  as  constructive  occupation  or  possession  of  the  described 
area,  and  gave  the  locators  or  their  assignees  a  preference  right  to  the 
possession  as  against  all  persons,  except  the  United  States,  while  in 
diligent  prosecution  of  work  leading  to  discovery,  in  order  that  they 
mi^t  make  discovery  and  a  valid  location.  U.  S.  v.  North  American 
Oil  Co.  (D.  C.)  242  Fed.  723,  just  decided.    It  was  this  right,  existing 
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at  time  of  withdrawal.  Congress  had  in  mind  and  intended  to  make 
valid  as  against  the  government  by  the  provisos  of  the  Pickett  Act, 
within  the  limitations,  if  any,  therein  contained,  and  which  it  declared 
should  not  "be  affected  or  impaired"  by  a  presidential  withdrawal. 
When,  therefore,  the  occupation  or  claim  was  under  sudi  a  location, 
the  area  or  extent  thereof  should,  for  the  purposes  of  the  rights  con- 
ferred, be  determined  thereby.  Each  location,  which  could  not  ex- 
ceed 160  acres,  so  marked  on  the  ground  and  described  in  the  notice, 
should  be  considered  as  a  separate  tmit,  r^ardless  of  the  number  of 
such  locations,  contiguous  or  otherwise,  occupied  or  claimed  at  the 
date  of  the  wi^drawal  by  any  one  person  or  corporation,  and  the  work 
contemplated  in  the  act  is  work  leading  to  discovery  on  tiie  particular 
location. 

[5]  Group  improvement  or  development,  "assessment  work,"  or 
work  necessary  to  support  an  application  for  patent,  as  authorized  and 
required  by  Act  Feb.  12,  1903,  c.  548,  32  Stat.  825  (Comp.  St.  1916,  § 
4636),  and  sections  2324,  2325,  R.  S.  (Comp.  St  1916,  §§  4620,  4^2), 
have,  in  my  judgment,  no  application  as  such  to  cases  of  this  char- 
acter. They  are  statutory  privileges  accorded  to  and  obligations  im- 
posed upon  the  claimants  of  nuning  land  under  the  general  mining  laws 
after  location,  which  must  follow  discovery,  and  have  no  reference 
to  prior  work.  Smith  v.  Union  Oil  Co.,  166  Cal.  217,  135  Pac  966; 
opinion  of  Judge  Bledsoe  in  U.  S.  v.  Stockton  Midway  Oil  Co.  (D.  C.) 
240  Fed.  1006.  Decisions  construing  such  statutes,  and  especially  sec- 
tions 2324,  2325,  are  no  doubt  helpful  on  determining  what  will  be 
considered  work  on  a  mining  claim;  but  we  are  here  dealing  with 
the  rights  as  defined  and  conferred  by  Ac  Pickett  Act,  which  was 
designed  for  relief  of  bona  iide  occupants  or  claimants  at  the  date 
of  the  withdrawal,  who  had  not  but  were  then  intending  in  good  f  aidi 
to  make  a  discovery,  and  who  were  manifesting  such  intention  by  the 
dihgent  prosecution  of  work  tending  thereto,  and  not  for  one  holding 
under  paper  locations,  or  locations  made  for  the  purpose  of  enabling 
one  person  to  acquire  a  larger  area  of  mineral  land  by  one  discovery 
than  the  law  permitted  him  to  take,  or  one  who  by  means  of  skeleton 
derricks,  cabins,  so-called  assessment  work,  or  the  like,  was  endeavor- 
ing to  hold  land  temporarily  for  speculation,  or  until  exploratory  work 
on  adjoining  property  owned  or  occupied  by  him,  or  in  the  vicinity, 
had  indicated  the  oil  or  nonoil  bearing  quality. 

[8]  I  have  no  doubt  that  work  could  have  been  in  progress  at  the 
date  of  withdrawal  on  one  of  a  group  of  locations,  or  even  extrater- 
ritorially  to  any  of  them,  which  could  properly  be  held  to  be  work 
leading  to  discovery  on  all,  such  as  the  building  of  roads,  laying  of 
water  lines,  establishing  camps,  assembling  material  and  equipment, 
and  the  like,  if  such  work  directly  tended  to  and  was  purposely  de- 
signed for  the  development  of  each  location  with  all  practical  expedi- 
tion. Anvil  Hy.  &  Dr.  Co.  v.  Code,  182  Fed.  205,  105  C.  C.  A.  45; 
Smelting  Co.  V.  Kenq),  104  U.  S.  636,  26  L,.  Ed.  875 ;  Jackson  v. 
Roby,  109  U.  S.  440,  3  Sup.  Ct.  301,  27  I*  Ed.  990;  U.  S.  v.  Ohio 
Oil  Co.  (D.  C.)  240  Fed.  996.  But  such  is  not  the  case  in  hand.  Here 
the  preliminary  work  had  been  done  almost  a  year  before  the  with- 
drawal, and  was  necessary  and  proper  for  the  development  of  the 
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liorfhwest  quarter,  and  had  been  and  was  being  *)  used.  All  tbe  worP- 
being  done  at  the  time  of  the  withdrawal  or  immediately  contemplated 
was  on  that  quarter.  The  work  on  the  remaining  parts  of  the  section 
was  suspended  to  await  results.  If  it  was  the  oripnal  purpose  to  de- 
velop the  several  locations  as  a  unit,  it  was  not  carried  out,  nor  was 
fte  failure  to  proceed  with  the  work  of  discovery  on  tiie  property  now 
in  controversy  due  to  the  lack  of  water,  but  to  the  avowed  policy  of 
the  claimant,  as  disclosed  by  the  testimony  and  by  the  agreement 
entered  into,  not  to  do  so  unless  the  result  of  the  work  on  the  north- 
west quarter  proved  the  oil-bearing  quality  of  the  district.  Mr.  Kinzie, 
the  superintendent  of  the  properties,  testified  that  he  had  no  instruc- 
tions to  begin  drilling  on  the  northeast  quarter  until  the  fall  of  1909, 
and  that  it  was  hot  the  policy  of  his  company  to  do  so  until  the  other 
well  was  brought  in,"  and  this  purpose  is  evidenced  by  the  written  con- 
tract with  McLeod,  made  in  May,  1909. 

f 7J  It  follows  that  the  government  is  entitled  to  a  decree  as  prayed 
for  in  the  bill,  except  as  to  the  Thirty-Two  Oil  Company,  McL,eod, 
and  the  marketing  companies.  As  to  them,  the  suits  should  be  dis- 
missed, for  the  reasons  given  in  U.  S.  v.  Midway  Northern  Oil  Co. 
(D.  C.)  232  Fed.  619,  and  U.  S.  v.  Brookshire  Co.  (D.  C.)  242  Fed. 
718,  just  decided. 


In  re  NA3JNANGA. 
(IMstrict  Oonrt,  S.  D.  Georgia,  B.  D.    Jnly  S,  1917.) 

1.  ALIENB  9=961 — RlGBT  TO   NATUBAtlZATION — ALIKS   BiNEinXS. 

"Within  Kev.  St  (  2171  (Comp.  St.  1916,  {  4362),  providing  that  no  alien, 
who  Is  a  native  dtizen  or  snbject  or  denUsen  of  any  country  with  which 
the  United  States  are  at  war  at  the  time  of  his  application,  shall  be  then 
admitted  to  become  a  citizen,  the  United  States  was  not  at  war  with  Ger- 
many until  CiongreBS  declared  war,  notwithstanding  tite  aggressions  ot 
the  German  government  against  the  United  States. 

[Bd.  Note.— S\>r  other  cases,  see  Aliens,  Gent  Dig.  S9  119-122.] 

2.  Aliens  ^961 — Bight  to  Natubauzatior — ^Ai.ien  Eneiobs. 

A  German  subject,  whose  petition  for  naturalization  was  filed  in  Feb- 
ruary, before  the  declaration  of  war  against  Germany,  and  who  is  not 
shown  to  have  the  slightest  sympathy  in  antgonlsm  with  the  purpose 
of  this  country  in  such  war.  Is  entitled  to  naturalization,  notwithstanding 
Bev.  St  i  2171. 

pSd.  Note. — ^For  other  cases,  see  Aliens,  Cent.  Dig.  H  119-122.] 

Petition  by  Henry  Nannanga  for  naturalization.     Petition  granted. 

William  Garrard,  of  Savannah,  Ga.,  for  petitioner. 
Erie  M.  Donalspn,  U.  S.  Atty.,  and  Wallace  Miller»  Asst  U.  S. 
Atty.,  both  of  Macon,  Ga.,  for  the  United  States. 

SPEER,  District  Judge.  There  can  be  no  doubt  at  all,  in  view  of 
the  evidence,  that  Mr.  Nannanga  would  be  a  valuable  American  ctti- 
2cn.  He  has  lived  here  from  bis  youth.  He  reached  here  before  he 
attained  his  majority.    He  testified  that  he  had  a  hard  struggle,  but 

«=9Far  other  eake*  im  uun*  topic  ft  K8T-NCMBBB  in  all  Key-Numbered  Dlxaits  ti  Indexes 
24aF^-17 


Digitized  by 


Google 


788  242  FB^BBAL- BBFOBTEB 

has  buih  op  a  highly  prosperous  shipping  business  in  Savannah.  Sev- 
eral of  the  foremost  business  men  of  Savannah  speak  in  unqualified 
terms  of  approbation  of  his  character.  They  are  no  less  unqualified  in 
the  strong  opinion  that  be  would  be  a  useful  and  valuaUe  American 
citizen.  Nor  are  his  sympathies  inimical  to  this  country  at  this  time. 
He  so  plainly  testified.  To  the  Liberty  Bonds,  regarded  as  vital  to  our 
safety,  he  subscribed  $5,000.  To  the  Red  Cross  fund,  now  in  process 
of  accumulation  to  relieve  the  agonies  and  horrors  of  war,  he  also 
made  a  considerable  subscription.  When  one  of  his  employes  volun- 
teered to  enter  the  military  service  of  the  United  States,  althoug:h  re- 
ceiving no  service  from  him,  for  a  year  Mr.  Nannanga  has  continued 
his  salary.  There  is  no  proof  against  him,;  no  proof  of  the  slightest 
sympathy  in  antagonism  with  the  purpose  oi  this  country  in  the  great 
struggle  in  which  it  is  now  engaged. 

Now,  then,  it  is  said  he  should  be  refused  naturalization  as  an  Ameri- 
can citizen,  in  view  of  a  certain  provision  of  a  statute ;  that  is,  section 
2171  of  the  Revised  Statutes  (Comp.  St.  1916,  §  4362).  It  provides 
that: 

"No  alien  who  Is  a  native  citizen  or  subject,  or  a  denizen  of  any  country, 
state,  or  sovereignty  with  whlcb  the  United  States  are  at  war,  at  tbe  time  of 
bis  application,  shall  be  then  admitted  to  become  a  dtlEen  of  tbe  United 
States." 

Now,  his  declaration  was  filed  some  two  years  ago.  His  application 
was  filed  in  February.  In  April,  the  President  of  tiie  United  States  in 
his  wonderful  message  to  Congress  uses  this  language : 

"With  a  profound  sense  of  tbe  solemn  and  even  tragical  character  of  tbe 
step  I  am  taUng,  and  «(  the  grave  responsibilities  which  it  iavolves,  but  In 
unhesitating  obedience)  to  what  I  deem  my  coastitutloiial  duty,  I  advise  that 
the  Congress  declare  the  recent  course  of  the  Imperial  German  government  to 
be  in  fact  nothing  less  than  war  against  the  govemmeot  and  people  of  tbe 
United  States;  tbat  it  formally  accept  the  status  of  belligerent  wlilcb  has 
thus  been  thrust  upon  it,  and  tbat  It  take  immediate  steps,  not  only  to  put 
the  country  in  a  more  tb<H:ougb  state  of  defense,  but  alao  to  exert  all  Its 
power  and  employ  all  Its  resources  to  bring  tbe  govenament  of  tbe  German 
Empire  to  terms  and  end  the  war." 

[1, 2]  The  President  thus  recognizes  the  power  of  Congress  in  that 
respect,  and  it  is  authorized  by  the  orgamc  law.  The  Constitution 
empowers  Congress  to  declare  war.  The  President  advises  Congress 
to  declare  war.  But  it  is  said  that  war  existed  between  the  United 
States  and  Germany  at  that  time.  Does  not  that  contention,  if  main- 
tainable, put  the  United  States  in  an  insincere  position  ?  The  President 
says  that  Germany  has  thrust  war  upon  us.  But,  if  we  had  been  at 
war  with  German)'  three  months  before  Congress  acted,  where  would 
be  the  justice  of  that  contention?  The  language  of  the  statute,  to  bar 
the  alien  enemy,  is  that  he.riiust  be  a  citizen  or  subject  of  a  country 
with  which  the  "United  States  are  at  war."  How  can  it  be  said  that 
the  United  States  was  at  war  with  Germany?  True,  Germany  had 
made  many  aggressions  upon  us.  '  So  had  Mexico,v}uite  as  many,  as 
exasperating,  and  probably  qiiite  as  Woody;  But  can .  it  be  said  that 
we  were  at  war  with  Mexico  ?  No.  WhaLe!,  in  a  political  sense,  the 
resolution  of  Congress  was  in  the  highest  sense  jqstifiable;yet  in  a  legal 
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sense,  in  that  seme  in  which  the  rights  of  persons  and  rights  of  prop- 
erty are  determined,  there  was  no  war  in  which  the  United  States  was 
engaged  untit  the  joint  resolution  of  Congress  was  adopted.  That  being 
true,  smce  the  application  of  Mr.  Nannanga  was  on  file  at  the  time 
war  was  declared,  there  is  no  reason  why  the  court  Should  refuse  him 
his  right  to  become  an  American  citizen. 
Order  may  be  taken  accordingly. 


In  re  HAAS. 
(District  Court,  N.  D.  Texas,  Dallas  Division.    July  16.  1917.) 

1.  Aliekb  «=>ei— Bight  to  Natcramzation— Atraw  EnncnEs — "Time  ot  His 

Applioation." 

Under  Bev.  St  (  2171  (Cknnp.  St  1916,  |  <t8eti),  itnyvldlas  that  no  alien, 
wbo  Is  a  native  dtteen  or  subject  or  dealsen  ot  any  coontry  wltb  whic}t 
the  United  States  are  at  war  at  the  time  of  his  application,  shall  be  then 
admitted  to  become  a  dtlzen,  a  German  citizen,  whose  petition  Cor 
naturalization  was  filed  prior  to  the  declaration  of  war  by  Congress,  Is 
not  entitled  to  be  naturalized  during  tbe  Goottnuance  of  the  war,  as  "the 
time  of'  bis  appllcatioa"  does  not  mean  tbe  date  of  the  filing  of  the  peti- 
tion, but  tbe  whole  Intervening  time  from  the  filing  of  the  i>etitloa  until 
the  petition  Is  passed  on,  while  "then"  does  not  refer  alone  to  the  time  of 
the  appllcatloD,  but  to  the  state  of  war  existing  at  tbe  time  of  the  filing  of 
the  petition  and  the  court's  action  thereon. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Gent  Dig.  K  119-122.] 

2.  AlIENB     <»=>68 — ^NATUBAtlZATIOK — ^RaHOTJRCtNG    AIXEOIANOE    (TO     FOBMEK 

GOVEBNIXEKT. 

An  applicant  for  naturallaatlon  must  without  reservation  absolutely 
and  forever  renounce  allegiance  to  his  former  government,  and  no  divided 
allegiance  is  tolerated  by  the  law. 

pjd.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  {t  138-145.] 

3.  Aliens  €=>61 — Right  to  Naturalization — Alien  ENiciiiBa 

In  view  of  the  recent  German  statute,  authorizing  Gei-man  citizens  to 
retain  thdr  dtlEenship  when  acquiring  foreign  dtlzenship,  any  doubt  aa 
to  the  right  of  German  dtizens  to  naturalisation  during  tbe  war  should 
be  construed  against  their  admission. 

[Ed.  Note.— For  otlier  cases,  see  Aliens,  Cent  Dig.  Sf  119-122.] 

Application  by  Rudolph  Haas  for  naturalization.  Application  denied 
without  prejudice. 

JACK,  District  Judge.  [1]  It  is  provided  by  section  2171  of  the 
Revised  Statutes  (Comp.  St.  1916,  §  4362)  that: 

"No  aUen  who  is  a  native  citizen  or  subject,  or  a  denizen  of  any  country, 
state,  or  sovereignty  with  which  the  United  States  are  at  war,  at  the  time  of 
bis  application,  shall  be  then  admitted  to  become  a  citizen  of  the  United 
States." 

The  petition  of  the  applicant  was  filed  prior  to  April  6,  1917,  the 
date  of  the  resolution  of  Congress  declaring  a  state  of  war  between 
the  United  States  and  Germany,  of  which  latter  country  he  is  a  citi- 
zen.   He  possesses  the  necessary  qualifications,  and  his  right  to  natural- 

^=»For  other  eases  se«  same  topic  A  KBT-NUHBER  In  all  Key-Numbered  DlgeeU  t  Indexau 


Digitized  by 


Google 


740  212  FEDBBAL  BEPOBTEB 

ization  is  brought  into  question  only  by  the  fadt  that  the  United  States 
is  now  at  war  with  the  German  Empire.  If  "the  time  of  his  appU- 
cation"  be  construed  to  mean  the  date  that  his  petition  was  filed,  then 
he  would  not  fall  within  the  prohibition  of  the  statute.  On  the  other 
hand,  if  by  "the  time  of  his  application"  is  meant  the  time  during 
which  he  is  an  applicant,  that  is  to  say,  the  intervenii^  time  from  the 
date  of  the  filing  of  his  petition  until  the  date  the  petition  is  passed 
on,  then  he  would  fall  within  the  prohibition  of  the  statute. 

The  court  is  of  the  opinion  tiiat  "the  time  of  his  application"  is  the 
time  during  which  his  application  is  pending.  He  is  an  applicant  for 
naturalization  from  the  date  of  the  filing  of  his  petition  until  it  is 
finally  acted  upon,  and  the  time  during  which  he  is  an  applicant  is  "the 
time  of  his  application."  This  provision  was  originally  contained  in 
the  act  of  April  14,  1802  (2  Stat  153,  c.  28,  §  1),  and  from  that  date 
until  the  passage  of  the  act  of  June  29,  1906  (34  Stat.  596,  c.  3592), 
the  petition  for  naturalization  was  filed  and  acted  upon  the  same  day. 
By  tfie  act  of  1906  it  was  provided  that  at  least  90  days  should  elapse 
from  the  date  of  the  filing  of  the  petition  until  the  hearing  thereon. 
Thus,  under  the  provisions  of  the  original  act  of  1802,  embodied  in 
the  present  law,  no  alien  whose  country  was  at  war  with  the  United 
States  at  the  time  his  application  was  acted  upon  by  the  court  could 
be;  "then  admitted  to  become  a  citizen  of  the  United  States."  The 
word  "then"  does  not  refer  alone  to  the  time  of  his  application,  but 
refers  likewise  to  the  state  of  war  existing  at  the  time  of  the  filing  of 
the  application,  and  the  court's  action  thereon.  Under  the  original 
act  of  1802,  it  is  clear  that  an  alien  could  not  be  naturalized  if  his 
country  at  the  time  his  application  was  passed  upon  was  at  war  with 
the  United  Stater..  The  purpose  of  the  act  of  1906,  changing  the 
original  law  so  as  to  require  90  days'  delay  before  taking  action  on 
the  petition,  was  evidently  to  provide  greater  safeguards  against  the 
naturalization  of  undesirable  aliens,  and  it  certainly  could  not  have 
been  int^ded  by  Congress  to  thereby  change  the  law,  so  as  to  petmit 
the  naturalization  of  an  alien  whose  country  at  the  time  of  the  hearing 
was  at  war  with  the  United  States.  Such  a  construction  would  be 
contrary  to  the  very  purpose  and  spirit  of  the  law. 

[2]  There  is  a  recent  statute  in  Germany,  which  went  into  effect 
January  1,  1914,  some  of  the  provisions  of  which  are  wholly  contrary 
to,  and  at  variance  with,  our  ideas  bf  the  obligations  of  a  naturalized 
citizen.  No  divided  allegiance  is  tolerated  by  our  law.  The  applicant 
must,  without  reservation,  absolutely  and  forever  renounce  allegiance 
to  his  own  government.  One  of  the  provisions  of  this  German  statute 
is  as  follows: 

"Citizenship  is  not  lost  by  one  who  before  acquiring  foreign  citizenship 
has  secured  on  application  the  written  consent  of  the  competent  authorities 
of  his  home  state  to  retain  his  citizenship.  Before  this  consent  la  given  the 
(Jernmn  consul  is  to  be  heard. 

"The  Imperial  Chancellor  may  order,  with  the  consent  of  the  Federal 
Council,  that  persons  who  desire  to  acquire  citizenship  In  a  specified  foreign 
country,  may  not  be  granted  the  consent  provided  for  in  paragraph  2." 

In  justice  to  the  applicant  in  this  instance,  it  should  be  said  that 
the  evidence  does  not  show  that  he.  madis  such  application  to  the  au- 
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thoiities  of  his  own  govenHnent,  and  that  he  is  lapparentiy,  in  every 
respect,  in  good  faith. 

[3]  The  existence  of  such  a  statute,  however,  shows  the  necessity 
of  pfreat  care  and  caution  in  the  naturalization  of  German  citizens 
during  the  war.  Any  doubt  as  to  the  meaning  of  our  law  should  be 
construed  against  their  admission,  particularly  so  as  such  constnic* 
tion  does  not  finally  deny,  but  only  temporarily  delays,  their  natural- 
ization. I  regret  that  I  cannot,  under  my  view  of  the  law,  conform 
to  the  opinion  of  the  Circuit  Court  of  Appeals,  Second  Circuit,  in 
the  case  of  the  United  States  v.  Meyer,  241  Fed-  305,  rendered  April 
12,  1917,  by  a  divided  court.  The  Circuit  Court  of  Appeals  for  this 
Circuit  has  not  yet  passed  on  the  question. 

It  is  ordered  that  the  application  of  Rudolph  Haas,  for  the  present, 
be  denied,  and  the  case  continued,  without  prejudice,  pending  the  ter- 
mination of  the  war  with  Germany. 


In  re  DI  OIOVINB. 
.  (Dlstalct  Court,  W.  D.  New  lork.    May  T,  1917.) 

1.  Alienb  <8=s>71%,  New,  vol.  T  Key-No.  Series— Natubalizatiow — Oawceli,4- 

TION  OF  CEWnnCATB. 

In  a  proceeding  to' cancel  a  certlficalte  of  cUlzenatilp,  evidence  lield  to 
show  thtit  Qie  appUctuit  bad  not  resided  In  tbe  United  States  continuously 
for  five  years  pFe<!ediii«  his  application,  but  that  be  bad  during  tbat  time 
left  the  United  States  for  a  foreign  country  without  Intention  to  return. 

2.  AurNs  «3>6S — ^Natusa^ization — cmzBiraHiF. 

Tbe  purpose  of  the  law  requiring  aliens  to  reside  within  the  United 
States  for  a  period  of  five  years  preceding  the  filing  of  a. petition  for  citi- 
zenship is  to  afford  an  opportunity  for  olwervlng  the  conduct  of  the  appli- 
cant for  cltlEenshlp,  and  to  enable  him  to  famlUariae  himself  with  the 
local  Institutions  and  language.;  and  In  case  of  an  applicant's  failure  to 
reside  in  the  United  States  for  the  prescribed  i)eriod,  no  certificate  of 
citizenship  can  be  granted. 

(Ed.  Note.— For  other  cases,  see  Aliens,  Cent.  Dig.  {{  123-i:a5.] 

In  Equity.  In  the  matter -of  the  application  for  naturalization  of 
Stanislao  EH  Giovine.  On  motion  to  set  aside  and  cancel  a  certificate 
of  citizenship.    Certificate  canceled. 

W.  M.  Ragsdale,  of  Pittsburg,  Pa.,  Chief  Naturalization  Examiner^ 
for  the  United  States. 
Watts,  Stockwell  &  Hunt,  of  Niagara  Falls,  N.  Y.,  for  respondent. 

HAZEL,  EHstrict  Judge.  Objection  was  at  first  made  because  the 
proceeding  to  cancel  was  not  brought  under  section  15  of  the  natu- 
ralization law  of  June  29,  1906  (34  Stat.  601,  c  3592  rComt>.  St  1916, 
§  4374]),  upon  a  petition  and  hearing;  but,  as  this  objection  has  not 
been  insisted  upon,  I  shall  give  consideration  to  the  merits. 

[  1  ]  It  is  contended  by  the  govertunent  that,  if  respondent  had  not 
made  false  statements  at  the  preliminary  examination  before  the  natu- 
ralization examiner,  the  fact  that  he  had  not  resided  in  the  United 
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States  continuously  for  a  period  of  5  years  would  have  been  ascertain- 
ed. It  now  appears  that  he  was  absent  from  this  country  for  about  18 
months  immediately  next  precedjpg  the  filing  of  his  petition  for  citi- 
zenship, and  the  question  is  presented  whether  it  was  his  intention,  up- 
on leaving  the  United  States,  to  remain  temporarily  or  permanently  in 
Italy.  It  is  shown  that  he  had  declared  his  intention  to  become  a  citizen 
of  the  United  States  and  had  received  his  first  papers  some  time  be- 
tween July,  1910,  and  May,  1914,  when  he  and  his  wife  returned  to 
Italy,  continuously  residing  there  until  October  26,  1915,  when  respond- 
ent left  Italy,  arriving  in  New  York  November  15th. 

While  in  Italy  respondent  entered  into  partnership  with  his  brother- 
in-law  for  the  manufacture  and  repair  of  jewelry,  but  he  asserts  that 
hi$  failure  to  return  more  prcmiptly  to  the  United  States  was  owing  to 
th<.  European  war,  Italy  refusing  to  issue  passports  to  all  persons  of 
military  age,  and  that  he  was  therefore  unable  to  obtain  a  passport, 
and  was  delayed  in  Italy  until  he  left  there  clandestinely.  Although  the 
applicant  first  came  to  the  United  States  in  1906,  going  back  to  Italy  in 
1908,  and  returning  to  the  United  States  in  1910,  I  find  nothing  to 
satisfy  me  that  he  intended  to  return  to  the  United  States  after  his  last 
visit  here,  and  believe  that  his  return  was  due  to  the  war  and  the  pos- 
sibility of  enforced  military  service  in  Italy.  His  untruthful  replies 
to  questions  put  to  him  by  the  naturalization  examiner  leave  no  doubt  of 
this  in  my  mind. 

[2]  In  enacting  the  statute  requiring  aliens  applying  for  citizenship 
to  reside  continuously  in  the  United  States  for  a  period  of  5  years,  it 
was  doubtless  the  intention  of  Congress  to  afford  the  government  an 
opportunity  to  observe  the  conduct  of  applicants,  and  to  give  the  ap- 
plicants time  in  which  to  acquire  the  language  and  to  familiarize  them- 
selves with  our  habits  and  institutions.  As  respondent  has  failed  to 
comply  with  the  statute,  I  hold  that  the  certificate  of  naturalization 
issued  to  him  must  be  canceled,  but  without  prejudice  to  his  right  to  file 
another  application. 

So  ordered. 


UNITED  STATBS  ▼.  UTAH  LIGHT  ft  RT.  CO. 

(District  Court,  D.  Utah.    June  2»,  1W4.) 
No.  3180  (S87). 

1.  Waters  and  Wateb  ConiisE.s  ^=>18 — Bight  of  Wat  »o«  Ditchxs — Tnix  or 
Vesting  ot  Bights. 

Under  Bev.  St  {  2339  (Comp.  St.  1916,  §  4047),  providing  that  whenever, 
by  priority  of  possession,  rights  to  the  use  of  water  have  vested  and  ac- 
crued, and  are  recognized  and  acknowledged  by  local  customs,  laws,  and 
decisions,  the  i>ossessorB  and  owners  of  such  rights  shall  be  maintained 
and  protected  therein,  and  that  the  right  of  way  for  the  construction  of 
ditches  and  canals  is  acknowledged  and  confirmed,  the  right  to  an  ease- 
ment over  public  land  for  a  ditch  or  canal  only  vests  on  completion  of  the 
work,  and  while,  as  between  rival  claimants,  the  title  on  completion  re- 
lates back  to  the  commencement  of  the  work,  or  notice  of  appropriation, 
provided  the  worh  is  prosecuted  tritta'  due  dlUgenee,  this  rule  does  not 
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apply  as  against  tbe  Unified  States,  and  as  to  It,  prior  to  the  final  com- 
pletion, the  approprlator  is  acting  under  a  rcTOcable  license,  which  may  be 
withdrawn,  even  though  he  has  expended  a  large  sum  of  money  in  the  ex- 
pectation of  finally  obtaining  title. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Gent  Dig. 
i  10.] 

2.  Waters  awd  Water  Ootjkses  «=»4 — Bights  in  Poblio  Lands — Rights  or 

Wat. 

Rev.  St.  I  2339  (Comp.  St  1016,  {  4647),  giving  a  right  of  way  over 
public  land  for  ditches  or  canals  to  possessors  of  water  rights,  was  super- 
seded with  respect  to  such  right  of  way  for  electric  power  purposes  by- 
Act  May  14,  1896,  c.  179,  29  Stat.  120  (Comp.  St  191«,  g  4944),  authorizing 
the  Secretary  of  the  Interior,  under  general  regulations  to  be  fixed  by  him. 
to  permit  the  use  of  rights  of  way  to  tbe  extent  of  25  feet  upon  public 
lands  by  any  citizen  or  association  for  tbe  purposes  of  generating,  manu- 
facturing, or  distributing  electric  power.  Held,  that  one  who  had  appro- 
priated water  prior  to  May  14, 1896,  but  did  not  complete  its  reservoir  and 
canals  until  after  that  date,  had  no  easement,  as  the  act  could  be  properly 
construed  prospectively  as  providing  In  effect  that  no  title  to  an  easement 
should  thereafter  vest 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
Jl.] 

3.  Watibs  and  Wateb  Coubsxs  ®=>4r-BiaHxs  in  Public  Lands — BiQHra  of 

Wat. 

That  the  Secretary  of  the  Interior  did  not  promulgate  regulations  under 
Act  May  14,  1896,  until  the  diversion  of  water  was  completed,  did  not 
entitle  sucb  party  to  an  easement  as  tbe  subsequent  acts  of  the  Secretary 
of  the  Interior  could  cast  no  light  on  the  Intent  of  Congress  in  enactlug  tbe 
statute. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
ill 

In  Equity.    Suit  by  the  United  States  against  the  Utah  Light  & 
Railway  Company.    Decree  for  the  United  States. 
See,  also,  144  C.  C.  A.  485,  230  Fed.  343. 

Wm,  W.  Ray,  U.  S,  Atty.,  of  Salt  Lake  City,  Utah,  and  J.  F.  Law- 
son,  of  Ogden,  Utah,  for  the  United  States. 

P.  L.  Williams,  of  Salt  Lake  City,  Utah,  and  H.  B.  Thompson,  of 
Pocatello,  Idaho,  for  defendant. 
• 

MARSHALL,  District  Judge.  This  is  a  companion  case  to  U.  S. 
V.  Utah  Power  &  Light  Co.,  the  decision  of  which  by  the  Circuit  Court 
of  Appeals  is  reported  in  209  Fed.  554,  126  C.  C  A.  376.  The  defend- 
ant claims  here,  as  was  contended  in  that  case,  that  its  right  to  its  res- 
ervoir and  canals  vested  under  section  2339  of  the  Revised  Statutes  of 
the  United  States  (Comp.  St.  1916,  §  4647),  and  that  subsequent  legis- 
lation does  not  affect  it. 

[1]  In  the  case  cited  it  was  determined  that  Act  May  14,  1896  (29 
Stat.  120,  c.  179  [Comp.  St  1916,  §  4944]),  superseded  section  2339 
with  respect  to  such  rights  over  public  lands  for  electric  power  purpos- 
es, the  beneficial  use  to  which  the  defendant  devotes  its  water  appropri- 
ation ;  that  after  the  passage  of  that  act  no  right  of  way  could  be  ob- 
tained, except  pursuant  to  a  permit  from  the  Secretary  of  the  Interior. 
It  is  admitted  that  the  defendant  has  not  obtained  such  a  permit ;  and 
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the  questioTi  to  be  determined,  therefore,  is  whether  the  defendant's 
right  had  vested  prior  to  May  14,  1896.  These  rights  were  initiated  by 
two  notices  of  appropriation,  the  one  on  May  13,  1893,  and  the  other 
on  June  5,  1894 ;  but  the  reservoir  and  canals  were  not  completed  and 
water  was  not  in  fact  diverted  until  after  May  14,  1896.  There  is  a 
concurrence  of  authority  that  the  right  to  an  easement  for  a  ditch  or 
canal  over  the  public  land,  claimed  under  section  2339,  only  vests  on 
the  completion  of  the  work,  but  that,  when  so  completed,  as  between 
rival  claimants,  the  title  will  relate  back  to  the  commencement  of  the 
work,  or  notice  of  appropriation,  provided  that  the  work  was  prose- 
cuted with  due  diligence.  This  rule  of  relation,  however,  has  no  ap- 
plication against  the  United  States.  As  to  it,  prior  to  the  final  comple- 
tion, the  appropriator  is  acting  under  a  revocable  license,  and  cannot 
complain  if  the  license  be  withdrawn,  even  if,  as  in  the  instant  case, 
he  has  expended  a  large  siun  of  money  in  expectation  of  finally  ob- 
taining title.  U.  S.  V.  Rickey  Land  &  Cattle  Co.  (C.  C.)  164  Fed.  496. 
It  would  seem  that,  when  the  decision  of  the  Circuit  Court  of  Appeals 
is  applied  to  this  case,  a  decree  for  the  plaintiff  must  follow. 

[*]  It  may,  with  force,  be  argued  that  a  statute  must  be  construed 
as  intended  to  operate  prospectively,  and  not  retrospectively,  if  such 
construction  does  not  clearly  violate  its  language,  and  that  itie  statute 
of  May  14,  1896,  should  be  held  to  apply  only  to  future  permits,  and 
that  those  who  have  already  commenced  work  pursuant  to  the  imfdied 
license  of  section  2339  are  unaffected  by  it.  With  some  doubt  I  am 
unable  to  reach  this  conclusion.  Assuming  an  intention  to  repeal  sec- 
tion 2339,  so  far  as  appropriations  of  water  for  electric  power  purposes 
are  concerned,  there  seems  to  be  no  injustice  in  substituting  for  an 
undefined  implied  license  a  defined  express  license,  and  the  act  can  be 
properly  construed  prospectively  as  providing  in  effect  that  no  title  to 
an  easement  should  thereafter  vest.  The  object  of  the  act,  as  deter- 
mined by  the  Court  of  Appeals,  was  to  substitute  the  permit  system  for 
the  vested  easement  system.  If  an  exception  of  inchoate  rights  had 
been  intended,  it  would  doubtless  have  beeA  expressed. 

[3]  It  is  suggsted  that  as  the  Secretary . •of  the  Interior  did  not  pro- 
mulgate regulations  under  Act  May  14,  1896,  until  after  the  diversion 
of  £e  water  was  completed,  that  the  defendant's  rights  are  saved.  I 
do  not  think  so.  The  question  is :  What  was  the  intent  of  Congress 
in  enacting  the  statute  of  May  14,  1896?  The  subsequent  acts  of  the 
Secretary  of  the  Interior  can  cast  no  light  on  this  intent  If  the  in- 
tent was  to  terminate  the  system  of  vested  easements  over  the  public 
lands  for  canals  for  power  purposes,  and  to  authorize  the  Secretary  of 
the  Interior  to  issue  revocable  permits  thereafter,  then  no  delay  by  ihe 
Secretary  in  issuing  a  permit  can  confer  vested  rights. 

The  injunction  sou^t  by  the  plaintiff  will  issue  with  respect  to  that 
part  of  the  defendant's  works  which  are  situated  on  the  lands  of  the 
United  States. 
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CABNS  et  aL  T.  KEBFE  BBO& 

(District  Ck>urt,  D.  Montana.    May  S,  lOlTJ 

No.  42. 

CoFTBioHTs  €=340 — ^Abaitdonmknt  or  RlSHm. 

Where  a  stractnre  to  represent  an  e^  was  erected  over  a  dty  street 
as  tbe  cblef  attraction  at  a  celebration  to  wblct  tbe  public  was  Invited, 
assuming  tbat  tbe  structure  was  a  statue  witbin  the  copyright  law,  a 
copyright  attempted  to- be  secured  thereon  was  Invalid,  since,  where  a 
production  is  Intended  for  and  bound  to  be  given  free  and  unrestricted 
public  exhibition,  and  Is  so  displayed,  there  is  a  pnUlcatlon  of  the  thing 
and  dedication  to  the  public,  defeating  copyright 

[Ed.  Note. — For  other  cases,  see  Copyrij^ts,  Cent  Dig.  {  85.] 

In  Equity.  Suit  by  E.  B.  Carns  and  others  against  Keef  e  Bros.  De- 
cree for  defendants. 

W.  D.  Kyle,  of  Butte,  Mont.,  for  plaintiffs.  Wheeler  &  Grorud,  of 
Butte,  Moot.,  and  Frank  Woody,  of  Missoula,  Mont.,  for  defendants. 

BOURQUIN,  District  Judge.  Even  as  Hans  Brdtman,  the  Best 
People  On  Earth  gave  a  part}'.  All  congenial  souls  and  sjMrits  were  in- 
vited. For  the  success  of  such  an  enterprise,  all  recognize  that  guests 
must  be  amused  and  enthused.  To  that  end  the  discreet  business  man 
donated  more  or  less  cheerfully,  and  many  attractions  were  provided. 
The  invitees,  perhaps  equally  divided,  were  present.  The  celebration, 
to  its  full  extent,  was  of  endurance  some  several  days.  Competent 
judges  estimate  from  10,000  to  20,000  good  fellows  milled  the  streets 
for  that  period,  enthusiastically  separating  themselves  from  surplus 
shekels,  sans  sandb&gging,  in  8(dicitous  endeavor  to  salt  the  tail  of  the 
elusive  and  illusive  Bird  of  Pleasure,  and  that  the  tmderwriters  made 
a  profit. 

The  chief  attraction  was  a  monstrous  elk  (of  the  homed  variety), 
which  bestrode  a  street  of  Butte  at  a  busy  comer.  Standing  60  feet 
in  its  hoofs,  it  was  built  of  a  wooden  frame  covered  with  what  is  de- 
scribed as  "chicken"  wire  (whatever  or  why  that  may  be),  canvassed, 
plastered,  and  painted ;  and  in  conventional  fashion  it  was  all  lit  up  all 
ni^t,  but  with  colored  lights. 

There  is  assurance  that  it  resoobled  the  real  thing  and  was  recog- 
nized by  spectators  of  limited  zoolog}'.  Local  connoisseurs  say  that  it 
was  possibly  neolithic  in  conception,  perhaps  slightly  cubist  in  design, 
but  positivdy  nouveau  in  execution.  At  the  hosts'  expense,  plaintiffs 
built  it  under  cover  and  without  police  interference,  reserving  copy- 
right When  unveiled,  the  structure  bore  plaintiffs'  notice:  "Copy- 
righted. Infringers  beware."  And  the  hilarious  populace  promptly 
shot  this  mighty  elk  with  a  thousand  cameras. 

Defendants  bought  and  sold  post  card  reproductions.  Hence  this 
suit  for  infringement;  plaintiffs  having  registered  copyright  If  it  be 
assumed  that  this  creation  was  a  "statue,"  within  the  law  of  copyright, 
the  circumstances  render  the  copyright  invalid.    Copyright,  in  analogy 
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to  patents,  is  to  reward  oripnality  and  inventive  genius,  and  to  encour- 
age it  to  put  out  its  productions  for  puUic  enjoyment  and  benefit, 
which  otherwise  the  author  proprietor  might  withhold,  having  right 
and  power  to  do  so,  for  his  exclusive  use  and  pleasure.  If,  however, 
the  production  is  intended  for  or  bound  to  be  given  free  and  unrestrict- 
ed public  exhibition — ^to  attract  the  public  to  come  and  enjoy  without 
price — and,  if  it  is  so  displayed,  there  is  publication  of  the  thing  and 
dedication  to  the  public,  again  in  analogy  to  patents,  defeating  copy- 
right. For  this  display  inevitably  exposes  the  production  to  copy,  and 
so  is  inconsistent  with  claim  of  copyright ;  and  the  latter  cannot  be  pre- 
served by  any  notice  thereof  hung  upon  the  exhibit.  This  accords  with 
the  spirit  of  the  law,  and  is  suggested  by  Tobacco  Co.  v.  Wferckmeis- 
ter,  207  U.  S.  300,  28  Sup.  a.  72,  52  L.  Ed.  208,  12  Ann.  Cas.  595. 

That  is  this  case.  Plaintiffs  built  the  structure  for  public  free  ex- 
hibition, and  were  bound  to  yield  it  to  such.  They  could  not  withhold 
it.  This  elk  could  no  more  be  copyrighted  than  Liberty  Enlightening 
the  World,  or  the  Dewey  Arch,  or  the  Washington  Monument,  and  no 
one  will  seriously  claim  these  latter  could  be. 

See  eenerallv,  Caliga  v.  Newspaper  Co.,  215  U.  S.  186,  30  Sup.  Ct. 
38,  54  L.  Ed.  150,  and  cases  cited. 

Decree  for  defendants. 


DNITBD  STATES  T.  RECORD  OIL  OO.  et  tit    8AMB  ▼.  OONSOMDATED 
MUTUAL  OIL  CO.  et  al.    8ASIB  v.  CARIBOU  OIL  MINING  OO.  et  aL 

(District  Cooit,  8.  D.  Oalifornla.    June  8t  1917.) 

Nos.  A  41,  42,  43. 

1.  Mines  and  Minksals  4=338(2) — Surra  to  EaTABLiSR  Riorts  in  On.  I/axds. 
Where  a  final  certificate  has  been  Issued  to  a  claimant  of  oil  lands, 
and  the  matter  la  pending  In  the  G^ieial  lamA  Ot&ae  on  application  for 
a  patent,  the  final  certificate  and  proceedings  in  the  Lcuid  Office  cannot  be 
disregarded,  .and  the  same  questions  pending  in  such  office  litigated  In  a 
suit  by  the  United  States  to  enjoin  the  claimant  from  removing  oU  and 
to  require  an  accounting  for  oil  already  taken. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  f 
87%.] 

'J.  Mines  and  Mineeaus  «=339 — Final  CEBxincATE — Effect. 

While  a  final  certificate  issued  to  a  claimant  of  oil  lands  Is  subject  to 
cancellation  by  the  land  department,  or  to  be  set  aside  for  fraud  by  tbe 

courts,  until  canceled,  it  vests  tbe  entryman  with  an  equitable  title  to 
the  land  and  the  prima  facie  right  to  a  patent. 

(Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  S  114.] 

3.  Mines  and  Minebai.8  9=>Z — Pubuo  Lands  Subject  to  Disposition. 

The  Pickett  Act  (Act  June  25,  1010,  c.  421,  36  Stat.  847  [Comp.  St  1816. 
§g  4523-4525]),  providing  that  the  rights  of  any  bona  fidb  occupant  or 
claimant  of  oil  lands,  who,  at  the  date  of  a  withdrawal  of  such  lands 
from  location,  sale,  or  entrj.  Is  In  the  diligent  prosecutioa  of  work  lead- 
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lug  to  the  discovery  of  oU  or  gas,  sball  not  be  aflected  or  Impaired  by 
such  order  so  long  as  be  sball  continue  In  dUlgent  prosecution  of  the  worK, 
relieves  all  land  included  within  Its  provlijions  from  the  operation  of  tbe 
withdrawal  order,  and  leaves  It  subject  to  the  disposition  of  the  Land  De- 
partment. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  S  2.] 

Three  suits  by  the  United  States  against  the  Record  Oil  Company 
and  others,  against  the  Consolidated  Mutual  Oil  Company  and  oth- 
ers, and  against  the  Caribou  Oil  Mining  Company  and  others.  Suits 
dismissed. 

Frank  Hall,  of  San  Francisco,  Cal.,  for  the  United  States. 

Edmtind  T&uszky,  of  San  Francisco,  Cal.,  for  defendant  Associated 
Oil  Co. 

Oscar  Lawler,  of  Los  Angeles,  Cal.,  for  defendants  McLeod  and 
others. 

Pillsbury,  Madison  &  Sutro,  of  San  Francisco,  Cal.,  for  defendant 
Standard  Oil  Co. 

U.  T.  Clotfelter,  of  Los  Angeles,  Cal.,  and  Charles  S.  Wheeler  and 
A.  L.  Weil,  both  of  San  Francisco,  Cal.,  for  defendants  Consolidated 
Mut.  Oil  Co.  and  others. 

J.  Delmore  Lederman,  of  San  Francisco,  Cal.,  for  defendants  Mays 
Omsol.  Oil  Co.  and  others. 

Jordan  &  Brann,  of  San  Francisco,  Cal.,  for  defendants  Columbus 
Midway  Oil  Co.  and  others. 

Geo.  E.  Whitaker,  of  Bakersfield,  Cal.,  for  defendant  Wilkes  Bros., 
Inc. 

BEAN,  District  Judge  (sitting  by  special  assignment).  These  three 
suits  were  brought  to  enjcnn  the  defendants  from  occupying  or  extract: 
ing  and  removing  the  oil  from  the  northeast,  northwest,  and  south- 
east quarters  of  section  28,  township  31,  range  23  east  of  Mt.  Diablo 
meridian,  in  the  state  of  California,  and  to  require  them  to  account 
to  plaintiff  for  oil  heretofore  taken.  The  cases  were  tried  and  sub- 
mitted together  and  will  be  so  considered  in  this  memorandum. 

The  land  is  chiefly  valuable  for  its  petroleum  contents.  It  is  with- 
in the  area  withdrawn  from  all  forms  of  location,  entry  or  disposal 
by  presidential  order  of  September  27,  1909.  No  discovery  of  oil  had 
been  made  on  any  part  of  the  property  at  the  date  of  withdrawal, 
but  defendants  claim  that  they  or  their  predecessors  in  interest  were 
bona  fide  occupants  or  claimants  thereof  at  the  date  of  withdrawal, 
and  were  then  in  diligent  prosecution  of  work  leading  to  discovery, 
which  was  subsequently  made,  and  are  therefore  entitled  to  the  prop- 
erty by  virtue  of  the  provisions  of  the  act  of  June,  1910,  known  as 
the  Pickett  Act  (36  Stat  847),  and  a  final  certificate  issued  by  the  Land 
Department  on  a  patent  application. 

The  facts,  so  far  as  material  at  this  time,  are  that  in  June,  1909, 
H.  C.  Stratton,  claiming  as  the  succes.sor  in  interest  by  assignment 
and  transfer  of  paper  locations  made  by  sundry  parties  on  each  of  the 
four  quarters  of  section  28,  conveyed  his  interest  in  the  entire  section 
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by  quitclaim  deed  to  J.  M.  McLeod.  On  June  25,  1909,  McLeod  leased 
a  portion  of  each  quarter  for  development  purposes  to  J.  M.  Mays,  act- 
ing for  the  Mays  Oil  Company,  pursuant  to  the  terms  of  which  lease, 
and  in  compliance  therewith,  the  Mays  Oil  Company  went  into  pos- 
session of  the  leased  properly,  and  prior  to  the  wididrawal  had  erected 
skeleton  derricks  on  each  of  the  three  quarter  sections  involved  in  these 
suits,  constructed  a  bunkhouse  on  the  northwest  quarter,  a  cookhouse 
and  water  tank  on  the  northeast  quarter,  laid  a  water  main  from  the 
Stratton  Works  to  the  tank  on  the  northeast  quarter,  installed  a  com- 
plete standard  drilling  rig  in  the  southwest  quarter  (property  not  in- 
cluded in  this  suit),  and  ccxnmenced  drilling  thereon  about  August  18, 
1909,  and  continued  such  work  with  more  or  less  interruption  until 
the  well  was  brought  in.  Oil  in  paying  quantities  was  discovered  by 
them  on  each  quarter  now  in  controversy.  Thereafter,  and  on  June  4, 
1914,  McLeod  made  application  to  the  local  land  office  for  patent  there- 
for, alleging: 

"That  on  and  for  a  long  time  prior  to  the  27th  day  of  September,  1908,  appli- 
cant and  hl8  predecessors  In  Interest  were,  and  e^•er  sipce  said  date  have 
been,  bona  fide  claimants  and  occupants  of  said  land.  In  the  diligent  prosecu- 
tion of  work  leading  to  a  discovery  of  oil  or  gas  ther^n ;  that  the  work  above 
mentioned  consisted. of  the  drilling  of  wells  upon  said  land,  and  upon  each 
quarter  section  thereof,  for  the  deralopment  and  prodnction  of  petroleum  or 
gas  therein  and  therefrom,  which  work  applicant  caQsed  to  be  commenced  long 
prior  to  September  27,  1909;  and  that  said  work  consisted  In  the  erection 
upon  said  land,  and  ui>On  each  quarter  thereof,  of  a  standard  oil  well  drilling 
derrick,  and  thereafter  actual  drilling  was  begun  upon  the  land  herein  descrit>- 
«d,  and  said  work  of  drilling  oil  and  gas  wells  upon  the  lands  herein  described 
bas  been  diligently  pursued  and  continued  to  discovery  of  oil  or  gas  upon 
«ach  quarter  section  of  the  land  herein  set  forth  and  described." 

Notice  of  such  application  was  given,  as  required  by  law,  and  after 
the  period  of  publication  had  expired,  no  adverse  claim  having  in  the 
meantime  been  filed,  McLeod  applied  to  purchase  the  land  and  paid 
to  the  local  land  office  the  purchase  price,  receiving  from  the  register 
thereof  a  final  certificate,  stating  that  upon  the  presentation  of  the 
same  to  the  Commissioner  of  the  General  Land  Office,  "together  with 
a  plat  and  field  notes  of  survey  of  said  claim  and  the  proofs  required 
by  law,  a  patent  shall  issue  thereon  to  the  said  J.  M.  McLeod,  if  all 
be  found  regular."  The  application  and  accompanying  papers  were 
immediately  forwarded  to  the  General  Land  Office  by  the  register  of 
the  local  land  office,  as  required  by  the  rules  pf  the  Department,  where 
the  matter  is  now  pending. 

[1,2]  Thereafter  these  suits  were  commenced.  No  reference  is 
mside  in  the  bills  to  the  final  certificate,  and  no  charge  is  contained 
therdn  that  the  same  was  obtained  by  fraud  or  misrepresentation. 
The  suits  seemingly  proceed  on  the  theory  that  the  final  certificate 
and  proceedings  in  the  Land  Office  can  be  disregarded,  and  the  same 
.  questions  now  pending  in  that  department  be  litigated  in  the  courts.  I 
am  of  the  opinion  that  this  cannot  be  done.  The  Land  Department 
is  charged  by  law  with  the  sale  and  disposition  of  public  lands.  A 
final  certificate  issued  by  it  on  an  a{^lication  for  a  patent  vests  the 
entryman  with  an  equitable  title  to  the  land  and  a  prima  fade  rigbt  to  a 
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patent.  This  title  is,  of -course,  subject  to  the  jurisdiction  of  tfie  Land 
Department,  and  for  proper  cause  may  be  canceled  by  it.  It  may  also 
be  canceled  and  set  aside  for  fraud  by  the  courts,  in  a  proper  suit 
brought  by  the  government  for  that  purpose  (U.  S.  v.  Lost  Hills  [D. 
C]  236  Fed.  973);  but  until  the  entry  is  lawfully  canceled  the  entry- 
man  is  in  possession  under  an  equitable  title  and  to  "be  treated  as 
though  patent  had  been  delivered"  (Dahl  v.  Raunheim,  132  U.  S.  262, 
10  Sup.  Ct.  74,  33  L.  Ed.  324;  El  Paso  Brick  Co.  v.  McKnig^t,  233 
U.  S.  257, 34  Sup.  Ct  498,  58  L.  Ed.  943,  L.  R.  A.  1915A,  1113). 

[3]  It  is  urged,  however,  that  the  Land  Department  had  no  jurisdic- 
tion to  receive  or  entertain  an  application  for  patent  for  land  in  con- 
troversy, or  issue  a  final  certificate,  because  such  lands  were  withdrawn 
from  all  fomjs  of  entry,  by  presidential  Order  of  September  27,  1909. 
It  is  true  the  land  was  so  withdrawn,  but  in  my  judgment  the  effect  of 
the  Pickett  Act  was  a  congressional  modification  of  the  withdrawal  or- 
der, by  relieving  therefrom  all  land  included  therein  occupied  or  claim- 
ed by  bona  fide  occupants  or  claimants  at  the  date  of  the  order,  who 
were  then  in  diligent  prosecution  of  work  leading,  to  discovery,  as  far 
as  the  rights  of  such  occupants  or  claimants  were  concerned.  As  to 
them,  the  matter  stood,  therefore,  as  if  the  land  had  never  been  with- 
drawn, it  remaining  subject  to  the  disposition  of  the  Land  Depart- 
ment. 

It  is  claimed,  also,  that  in  any  event  the  plaintiff  is  entitled  to  invoke 
the  aid  of  a  court  of  equity  to  protect  the  property  from,  waste  and  de- 
struction pending  final  disposition  of  the  patent  application  by  the 
Land  Department.  Btjt  the  bills  are  not  framed  on  that  theory,  and 
contain  no  allegations  upon  which  such  a  decree  could  be  based. 

It  follows,  therefore,  that  the  suits  should  be  dismissed;  and  it  is 
so  ordered. 


UNITED  STATES  v.  (^HARA  et  aL 

(Dl4trlct  Court,  D.  Bliode  Island.     October  19,  1919.) 

L  Indictment  and  Infobhation  *=>1U(1)— Nbgativing  Statdtoby  Excep- 
tions. 

Act  Dec.  17. 1914,  c.  1,  8  1,  38  Stat  T86  (Comp.  St  1910,  8  6287g),  requires 
persons  mamtfacCaring  or  selling  opium,  etc.,  to  register  and  pay  a  special 
tax.  Sectloo  8  (Ck>mp.  St  1916,  i  6287n)  provides  that  it  shall  be  unlaw- 
ful for  any  person  not  registered,  and  who  has  not  paid  the  special  tax, 
to  have  lu  his  possession  or  under  his  control  any  of  such  drugs,  and 
that  snch  possession  or  control  shall  be  presumptive  evidence  of  a  viola- 
tion of  that  section,  and  also  of  section  1,  provided  that  this  section  shall 
not  apply  in  certain  cases,  and  provided,  further,  that  It  shall  not  be 
necessary  to  negative  any  of  such  exemptions  in  any  Indictment.  Held 
that  where  an  indictment  charged  that  defendants  were  persons  required 
to  register  under  section  1  and  that  they  unlawfully  had  certain  of  the 
drugs  in  their  possession  and  under  their  control,  it  was  not  necessary  to 
negative  an  innocent  posseeslon  by  alleging  that  defendants'  posBesolon 
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Was  for  pnrpooes  of  sale,  conceding  that  a  dealer  may  have  an  Innocent 

possession. 

[Ed.  Note. — For  otber  cases,  see  Indictment  and  Information,  Cent.  Dig. 
S296.] 

2.  POIBONB  <$=»2 — REOirtATION — ^PossissioM  OF  Pbohibited  Dbuos. 

Act  Dec.  17,  1914,  c.  1,  g  8,  does  not  merely  provide  a  presumption  or 
mle  of  evidence  to  establish  a  Tiolatlon  of  section  1,  but  itself  makes  tbe 
irassesslon  of  drugs  by  certain  persons,  with  some  exceptions,  unlawfuL 
[Ed.  Note. — For  other  cases,  see  Poisons,  Cent.  Dig.  {  1.] 

Patrick  J.  O'Hara  and  another  were  indicted  for  offenses.  On  de- 
murrers to  the  indictment.    Demurrers  overruled. 

Harvey  A.  Baker,  U.  S.  Atty.,  of  Providence,  R.  I. 
Albert  B.  West,  of  Providence,  R.  I.,  for  defendants. 

BROWN,  District  Judge.  This  indictment  is  based  upon  Act  Dec. 
17,  1914,  c.  1,  38  Stats,  p.  785,  known  as  the  Harrison  Act,  which  re- 
lates to  opium,  etc. 

After  the  decision  of  the  Supreme  Court  in  United  States  v.  Jin 
Puev  Moy,  241  U.  S.  394,  36  Sup.  Ct.  658,  60  h.  Ed.  1061,  June  5, 
1916,  the  second  and  fourth  counts  were  nol.  prossed.  There  remain 
for  consideration  the  demurrers  to  the  first  and  third  counts. 

By  section  1  of  the. act  certain  persons  are  required  to  register  with 
the  collector  of  internal  revenue  and  pay  a  special  tax. 

[1]  The  counts  duly  charge  that  the  defendants  are  persons  men- 
tioned in  section  1. 

By  section  8,  as  construed  by  the  Supreme  Court  in  United  States 
V.  Jin  Fuey  Moy,  it  is  made  unlawful  for  persons  of  the  classes  enu- 
merated in  section  1,  who  are  not  registered  and  have  not  paid  the 
tax,  to  have  in  their  possession  or  under  their  control  any  of  the 
aforesaid  drugs.  The  defendants  are  charged  with  unlawfully,  will- 
fully, knowingly,  and  feloniously  having  in  their  possession  and  under 
their  control,  certain  of  such  drugs. 

The  defendants  urge  that  the  first  and  third  counts  are  insufficient, 
in  that  they  do  not  contain  any  allegations  connecting  the  allied  pos- 
session with  the  requirement  of  registration,  it  is  ccmtended  that  the 
possession  of  a  dealer  which  is  made  unlawful  is  possession  for  the 
purpose  of  dealing,  and  that  the  indictment  must  at  least  allege  pos- 
session by  a  dealer  for  the  purpose  of  -dealing. 

Conceding  that  a  dealer  may  have  an  innocent  possession  of  drugs, 
■which  is  not  connected  with  his  dealing,  for  example,  as  medicine  for 
his  personal  ailments,  it  does  not  follow  that  it  is  necessary,  in  framing 
an  indictment  on  the  statute,  to  charge  that  the  possession  of  drugs 
was  for  the  purpose  of  dealing,  etc.  The  indictment  charges  unlawful 
possession.  Section  8  makes  possession  of  the  drugs  by  a  person  who 
is  required  to  register,  and  who  has  not  complied  wth  section  1,  not 
only  unlawful  in  itself,  but  presumptive  evidence  of  a  violation  of 
section  1.  It  provides,  however,  certain  exemptions,  including  the 
possession  of  drugs  prescribed  by. a  physician,  and  that  it  shall  not  be 
necessary  to  negative  such  exemptions  in  an  indictment. 
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[2]  While  the  act  presents  some  difficulties  of  construction  arising 
from  the  expression,  "and  such  possession  or  control  sllall  be  pre- 
sumptive evidence  of  a  violation  of  this  section,  and. also  of  a  violation 
of  the  provisions  of  section  one  of  this  act,"  this  is  to  be  read  in  con- 
nection with  the  provision  that  it  shall  not  be  necessary  to  negative 
in  an  indictment  certain  exemptions  contained  in  section  &  Section  9 
provides  punishment  for  violation  of  or  failure  to  comply  with  any 
of  the  requirements  of  the  act  Section  8  makes  unlawful  the  posses- 
sion of  drugs  by  certain  persons,  with  some  exemptions.  Reference  to 
section  1  is  necessary  to  learn  who  must  register ;  but  section  8  de- 
fines what  is  unlawfiu,  and  section  9  (Comp.  St.  1916,  §  6287o)  defiines 
its  punishment.  Section  8,  therefore,  does  not  merely  provide  a  pre- 
sumption or  a  rule  of  evidence  to  establish  a  violation  of  section  1. 

After  due  consideration  of  the  very  closely,  reasoned  argument  of 
the  defendants,  I  am  of  the  opinion  that  in  effect  it  is  that  the  indict- 
ment must  negative  the  exemptions  by  defining  the  purpose  of  the  pos- 
session. This  seems  to  be  inconsistent  with  the  provision  of  section  8 
that  the  exemptions  need  not  be  negatived. 

Although  section  8  must  be  limited  to  the  persons  enumerated  in 
section  1,  the  possession  of  the  drugs  by  such  persons,  not  registered, 
and  not  having  paid  the  special  tax,  is  made  unlawful,  and,  with  cer- 
tain exemptions  which  need  not  be  negatived  in  the  indictment,  but 
may  be  set  up  in  defense,  is  punishable  as  provided  in  section  9. 

The. demurrers  are  overruled. 


ABBOTT  BROS.  CO.  v.  UNITED  STATBa. 

♦ 
(Clrcolt  Court  of  Ai^teals,  Seventh  Oltcult    April  10,  1917.) 

No.  24S7. 

1.  IndictukKT   and   InrOBMATION    «=>52(2) — ISFOKMATION — SuFFIcntNCT. 

An  information,  bearing  the  signature  of  the  district  attorney  and  to 
which  were  attached  four  affidavits,  sworn  to  hefore  notaries  public  Is 
sufficient  to  support  a  judgment  of  conviction,  though  not  verified  by  the 
district  attorney ;  no  warrant  of  arrest  having  been  sought,  and  It  being 
assumed  that  the  district  attorney,  who  signed  In  his  olhclal  capacity, 
acted  under  his  oatb  as  a  governmental  official. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent.  Dig. 
li  166,  166.] 

2.  Indictment  and  Infobmatton  <S=»196(4) — Waiveb  of  DfeFBcrs. 

Defects  in  the  acknowledgiaent  of  the  information  are  waived,  if  not 
raised  by  suitable  objection  before  trial,  and  cannot  thereafter  be  raised. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  §  632.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Abbott  Bros.  Company,  a  corporation,  was  convicted  of  violation  of 
the  Pure  Food  and  Drugs  Act  June  30,  1906,  c.  3915,  34  Stat.  768 
(Comp.  St.  1916,  §§  8717-8728),  and  it  brings  error.    Affirmed. 
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•  Norman  K. -Anderson,  of  Chicago,  III.,  for  plaintiff  in  error. 

Charles  P.  Clyne  and  Frederick  Dickinson,  both  of  Chicago,  111., 
for  the  United  States,' 

Before  KOHLSAAT,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

PER  CURIAM.  [1]  The  contention  of  the  plaintiff  in  error  that 
the  information  charging  it  with  having  violated  the  Pure  Food  and 
Drugs  Act,  bearing  the  signature  of  the  district  attorney  for  the  North- 
em  district  of  Illinois,  and  attached  to  which  information  and  made  a 
part  of  it  were  four  affidavits  sworn  to  before  notaries  public,  is  in- 
sufficient to  support  a  judgment  because  of  the  insufficiency  of  the 
acknowledgement,  must  be  rejected.  Weeks  v.  United  States,  216 
Fed.  292,  132  C.  C.  A.  436,  L.  R.  A.-  1915B,  651 ;  United  States  v. 
Adams  Express  Co.  (D.  C.)  230  Fed.  531. 

No  warrant  for  arrest  having  been  sought,  the  infotination  signed 
by  the  United  States  district  attorney  was  sufficient,  without  any  veri- 
fication and  without  any  supporting  affidavits.  It  was  unnecessary  for 
the  district  attorney,  who  signed  the  information  in  his  official  charac- 
ter, to  assert  in  the  body  of  that  document  that  he  informed  the  court 
upon  his  oath  as  a  government  official  of  the  facts  therein  set  forth. 
It  will  be  presumed  he  acted  on  his  oath  as  an  officer  of  the  govern- 
ment. 

[2]  Nor  do  we  think  the  plaintiff  in  error  is  in  a  position  to  raise 
this  question  for  the  first  time  in  this  court.  Defects  such  as  are  here 
complained  of  are  in  any  event  waived,  if  not  raised  by  suitable  ob- 
jection before  trial;  People  v.  Murphy,  56  Mich.  546,  23  N.  W.  215 ; 
Bryan  v.  State,  41  Fla.  643,  26  South.  1022 ;  State  v.  Osbom,  54  Kan. 
473,  38  Pac.  572;  State  v.  Brown,  181  Mo.  192,  79  S.  W.  1111; 
Johnson  v,. State,  53  Neb.  103,  73  N.  W.  463;  State  v.  Pancoast,  5 
N.  D.  516,  67  N.  W.  1052,  35  L.  R.  A.  518;  Hammond  v.  State,  3 
Wash.  171,  28  Pac.  334.  See,  also,  on  waiver  of  informalities.  Gar- 
land V.  State  of  Washington,  232  U.  S.  642,  34. Sup.  CL  456,  58  I* 
Ed,  772. 
■    judgment  is  affirmed. 
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lug  was  In  substance  a  plenary  suit,  and  not  a  sunrmnry  proceeding,  trblcb 
la  heard  by  tbe  referee. 
[Ed.  Note. — For  otber  cases,  see  Bankruptcy,  Cent  Dig.  t  447.] 

7.  Bankbuptcy  «=5»288(1)— Coijbts— Jueisdiction. 

In  such  case,  there  was  nothing  In  the  agreement  preventing  the  bank- 
ruptcy court  from  determining  the  questions  at  Issue  by  summary  proceed- 
ings, although  the  proceedings  should  be  ot  such  character  as  to  secure 
to  each  party  a  full  opportunity  to  present  bis  case  on  the  merits. 

[Kd.  Note.— For  otber  cases,  see  Bankruptcy,  Cent.  Dig.  f  447.] 

8.  Bankbuptcy  ®=»288(1)— Col-btb— Pboceedinqs. 

In  such  case,  where  claimant  did  not,  by  revisory  petition  at  the  time 
of  submission  of  tbe  case  to  the  master,  raise  that  gue«41on,  claimant 
cannot,  its  substantial  rights  not  appearing  to  have  been  violated,  ob- 
tain a  reversal  because  the  methods  of  the  plenary  suit  were  not  more 
strictly  observed. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  447.] 

9.  Bankbuptcy  ig=»288(l)— Codbts— Jubisdiction— Cohtbovebst. 

In  such  case,  where  full  opportunity  was  afforded  both  parties  for 
presenting  their  proots.  and  the  matter  was  disposed  of  on  tlie  merits, 
the  fact  that  the  trustees'  petition  must  be  deemed  a  general  denial  of 
the  claimant's  answer,  in  order  for  it  to  be  said  tbe  issues  were  made  by 
ttie  petition  and  answer,  will  not  necessitate  a  teveirsaL 

[Bd.  Note.— For  other  caaes,  see  Baufcmptcy,  Cent  Dig.  fi  447.] 

10.  Pbincxfai.  and  Aqbnt  ®=>129— Aobnt's  Contbacis— Riohts  ov  Pbuicipai- 

Where  a  bankrupt  ratified  contracts  of  its  agent,  who  contracted  in  his 
own  name,  and  the  other  party  recognized  tlie  bfinkrupt  as  the  real  party 
In  interest,  the  bankrupt,  though  not  an  ostensible  party,  was  entitled  to 
all  the  rights  under  the  contract  wliich  tbe  agoit  would  liave. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  K  ^^- 
457.] 

Appeal  from  and  Petition  for  Revision  of  Proceedings  in  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Maine ;  Clarence 
Hale,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Schmick  Handle  &  Lumber 
Company.  The  claim  of  the  Hollingsworth  &  Whitney  Company  to  a 
fund  in  possession  of  Frank  E.  Boston  and  others,  trustees,  was  denied 
(233  Fed.  446),  and  the  claimant  appeals  and  ^wtitions  to  revise.  Peti- 
tion to  revise  dismissed,  and  decree  appealed  from  affirmed. 

John  E.  Nelson,  of  Augusta,  Me.  (Andrews  &  Nelson,  of  Augusta. 
Me.,  and  Butler  &  Butler,  of  Skowhegan,  Me.,  on  the  brief),  for  peti- 
tioner and  appellant 

William  R.  Pattangall,  of  At^;usta,  Me.  (Thomas  Leigh,  of  Augusta, 
Me.,  on  the  brief),  for  respondents  and  appellees. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge, 

DODGE,  Circuit  Judge.    The  three  appellees  are  the  trustees  in 

bankruptcy  of  the  Schmick  Handle  '&  Lumber  Company,  a  Maine  cor- 
poration adjudged  bankrupt  in  the  Maine  District  Court,  February  6, 
1914,  upon  an  involimtary  petition  filed  January  20,  1914.    They  were 
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appointed  receivers  of  the  bankrupt  estate  January  22,  1914,  acted  as 
such  until  after  the  adjudication,  and  were  then  duly  diosen  and  qual- 
ified as  trustees. 

The  appellant,  HoUii^sworth  &  Whitney  Company,  a  Massachu- 
setts corporation,  was  the  owner  of  timber  lands  in  Maine.  On  Bald 
Mountain  township,  belonging  to  it,  there  were  lying  in  the  woods, 
when  the  above  bankruptcy  petition  was  filed,  certain  hardwood  logs 
which  had  been  cut  under  a  contract  further  considered  below,  dated 
November  15,  1912,  between  it  and  Wilson  E.  Schmick.  These  logs 
and  the  right  to  remove  them  were  claimed  by  the  receivers  as  belong- 
ing to  the  estate  in  their  custody. 

The  questions  here  presented  reqiure  us,  in  the  first  place,  to  deter- 
mine the  true  meaning  and  effect  of  a  written  agreement  under  seal 
between  said  receivers  and  said  company,  dated  February  12,  1914, 
which  appears  in  full  in  the  (pinion  of  the  District  Court.  236  Fed. 
446,  448.  After  reciting  that  "unless  the  logs  are  forthwith  hauled 
from  the  woods  and  .manufactured  into  lumber  they  will  become  a 
total  loss,"  the  parties  mutually  stipulated  and  agreed  in  substance  as 
follows : 

(1)  That  the  company  should  advance  the  funds  required  to  dis- 
charge labor  liens  on  the  logs,  haul  them  off  and  load  them  on  cars; 
and  should  thereafter  sell  them  at  the  best  obtainable  prices. 

(2)  That  the  question  of  their  ownership  should  be  submitted  as 
soon  as  possible,  "for  determination  by  the  court  or  courts  having  ju- 
risdiction thereof,"  and  that  the  net  proceeds  of  the  sales  of  the  Ic^s 
as  above  when  received  by  the  company  should  be  paid  over  by  it  "to 
said  receivers  or  their  successors  in  authority,  and  be  held  in  their 
hands  as  officers  of  the  bankruptcy  court,  subject  to  the  final  judgment 
of  the  court  or  courts  having  jurisdiction  of  the  premises." 

(3)  That  nothing  in  the  agreement  should  "in  any  way  prejudice  any 
claim  of  ownership,  right  or  title  of  either  party  *  *  *  in  or  to 
said  k^  or  the  proceeds  of  the  same  *  *  *  but  said  claim  of 
ownership  shall  be  determined  by  the  court  or  courts  having  juris- 
diction of  the  premises  in  all  respects  as  if  this  agreement  had  never 
been  made." 

It  is  stipulated  for  the  purposes  of  the  present  appeal  that  this  agree- 
ment was  approved  by  the  District  Court,  and  that  the  trustees  in  bank- 
ruptcy were  duly  substituted  therein  in  the  place  of  the  receivers  orig- 
inally parties  thereto. 

The  company  had  sold  the  logs  and  received  the  proceeds  thereof 
as  contemplated  by  the  agreement,  but  had  not  paid  said  proceeds  to  the 
receivers  or  trustees ;  whereupon  the  trustees,  by  a  petition  in  the  bank- 
ruptcy case  filed  October  3i,  1914,  asked  tliat  the  company  show  cause 
why  it  should  not  be  ordered  to  make  such  payment  to  them,  in  ac- 
cordance with  the  agreement,  "as  officers  of  the  bankruptcy  court,  to 
hcJd  subject  to  the  final  judgment  of  the  court  as  to  the  ownership  of 
said  logs." 

Notified  to  show  cause  as  above,  the  company,  appeared  specially 
on  the  day  fixed  for  hearing  said  petition,  and  moved  to  dismiss  it,  on 
the  alleged  ground: 
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"That  tbis  court  has  no  Jariadlctlon  of  said  matter,  and  has  no  right  or 
authority  to  make  a  smmoaiy  order  for  the  tuming  over  of  [snld  funds],  nor 
has  It  any  jurlsdlctlMi  over  the  sobject-matter  mentioned  in  said  petition  and 
no  Jurisdiction  sununarlly  to  grant  the  relief  therein  demanded,  because  it 
says  that  [said  company]  is  now  and  always  has  been  an  adrerse  claimant  of 
the  subject-matter  of  the  controversy,  and  that  proceedings,  if  any,  against 
it  seeking  the  relief  prayed  for  in  the  petition  most  be  by  plenary  action  and 
not  by  summary  proceedings." 

The  company's  motion  to  dismiss  was  denied  on  the  same  day  (No- 
vember 9, 1914),  and  on  November  21, 1914,  it  answered  the  above  peti- 
tion (expressly  reserving  its  objection  that  the  court  had  no  jurisdic- 
tion over  it,  or  over  the  subject-matter  of  sjiid  petition).  The  material 
all^ations  in  its  answer  were  that-the  possession  of  and  title  to  the  logs 
and  their  proceeds  were  and  had  always  been  in  the  company,  which 
asserted,  as  an  adverse  claimant,  that  the  relief  sought  by  tiie  petition 
must  be  by  plenary  action,  instead  of  summary  proceedings.  Further 
all^ations.  in  the  company's  answer  were  that  it  had,  on  April  2,  1914, 
notified  the  trustees  of  its  readiness  for  a  hearing  acconiing  to  the 
terms  of  the  agreement  of  February  22,  1914,  and  asked  them  to  join 
in  a  request  to  "the  proper  court"  according  to  said  terms,  that  the 
trustees  had  refused  to  do  so,  and  had  thereby  broken  said  agreement, 
leaving  it  no  longer  bound  to  carry  out  its  part  thereof. 

The  District  Court  ordered,  on  December  5,  1914,  that  the  company 
pay  over  the  proceeds  m  question  to  the  trustees  forthwith,  as  officers 
of  the  bankruptcy  court,  and  that  the  trustees  hold  the  proceeds  so 
paid  over,  as  such  officers,  "subject,  however,  to  final  determination  of 
all  qiiestions  as  to  the  legal  ownership  of  the  same,  in  accordance  with 
(the  agreement  of  February  12,  1914),  which  said  agreement  was  duly 
approved  by  the  court." 

[1-3]  The  company  contends  that  specific  performance  of  said 
agreement  could  not  be  enforced  by  summary  process  in  the  bank- 
ruptcy court.  But  the  agreement  was  unmistakably  made  with  offi- 
cers of  that  court  appointed  by  it  in  a  pending  bankruptcy  case,  and 
it  can  only  be  r^^ded  as  made  and  approved  by  the  cotirt  for  the 
purposes  of  that  case.  An  agreement  so  made  is  to  be  regarded  as  an 
agreement  with  the  court  wherein  the  case  is  pending.  Walton  v.  Jtrfin- 
son,  15  Sim.  352;  American,  etc.,  Co.  v.  Baltimore,  etc.,  Co.,  124  Fed. 
866,  877,  62  C.  C.  A.  397.  And  while  it  remained  in  force,  the  court 
with  whom  it  was  so  made  could  order  it  complied  with  by  either  party 
thereto,  without  an  independent  suit  brought  upon  it  for  that  purpose. 
Walton  V.  Johnson,  15  Sim.  352.  The  principles  applicable  are  Uiose 
according  to  which  it  is  held  that  a  bankrupt<7  court  may  enforce  by 
its  order  completion  of  a  contract  for  sale  of  property  belonging  to 
the  estate,  made  with  its  receiver.  Mason  v.  Wolkowich,  150  Feid.  699, 
701,  80  C.  C.  A.  435,  10  L.  R.  A.  (N.  S.)  765;  Re  Jungman,  186  Fed. 
302,  306,  108  C.  C.  A.  380.  By  contracting  with  the  receivers,  the 
company  became  a  quasi  party,  instead  of  a  stranger  to  the  record, 
and  subjected  itself,  for  the  purposes  of  the  contract,  to  the  orders  of 
the  court.  After  agreeing  to  pay  over  the  proceeds  to  the  court's  offi- 
cers, it  could  neither  say  that  the  court  had  no  jurisdiction  to  require 
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such  payment  to  be  made  as  agreed,  or  that  it  had  no  jurisdiction  to 
require  such  payment  by  summary  order. 

[4]  Since  neither  party  to  such  a  contract  could  abrogate  it  or  re- 
lease itself  or  the  other  party  therefrom  without  the  court's  approval, 
the  objection  set  up  by  the  company  in  its  above  answer  that  it  had  been 
released  by  the  receivers'  failure  to  comply  with  a  demand  addressed 
to  them  in  a  letter  dated  April  12,  1915,  need  not  be  further  noticed. 

We  find  no  error  in  the  order  made  December  5,  1914,  nor  in  any 
of  the  proceedings  prior  thereto.  No  determination  of  the  further 
question  whether  said  proceeds  belonged  to  the  bankrupt  estate  or  to 
the  company  was  involved  therein  or  prejudiced  thereby.  Nor  had 
any  particular  method  been  up  to  that  time  prescribed  for  the  deter- 
mination of  said  question. 

Coming  next  to  the  proceedings  which  followed  said  order,  $16,- 
128.86  was  paid  over  to  the  trustees  in  compliance  therewith  on  De- 
cember 24,  1914,  which  sum  they  have  since  held  in  their  official 
custody,  and  is  a{^arently  conceded  to  be  the  true  amount  of  net 
proceeds  realized  from  the  above  sales  of  the  logs  by  the  compa- 
ny. The  next  step  was  a  petition  by  the  trustees  filed  in  the  bank- 
ruptcy case  May  12,  1915.  In  this  they  represented  that  they  had 
requested  the  company  to  "present  to  this  cour("  any  claim  to  said 
f  tmd  which  it  had  or  claimed  to  have ;  but  said  request  has  not  been 
complied  with.  They  asked  the  court  to  order  the  company  so  to 
present  any  such  claim,  to  fix  the  time  within  which  it  should  be 
so  presented,  and  in  default  of  such  presentation  to  order  any  and 
all  claims  by  the  company  to  said  fund  forever  barred.  The  court  set 
a  date  for  hearing  the  petition  and  ordered  notice  to  the  company  of 
such  hearing. 

May  28,  1915,  the  company,  appearing  under  protest,  moved  to  dis- 
miss said  petition,  alleging  that  the  court  "had  no  jurisdiction  of  said 
matter"  and  had  "no  right  or  authority  to  make"  a  summary  order  such 
as  the  petition  sought.  It  further  alleged,  as  above,  that  it  held  the  logs 
as  adverse  claimant  and  was  still  adverse  claimant  of  their  proceeds.  It 
denied  that  the  proceeds  constituting  the  fimd  in  the  trustees'  hands  was 
subject  to  the  court's  jurisdiction  as  property  of  the  bankrupt  estate. 
It  averred  that  it  had  not,  by  the  agreement  of  February  22,  1914,  con- 
sented to  the  court's  jurisdiction  in  summary  proceedings,  but  only  to  a 
plenary  suit  for  the  proper  determination  of  flie  title  to  tiie  fund ;  also 
that,  in  the  absence  of  said  agreement,  there  could  have  been  no  resort 
to  summary  proceedings  for  the  purpose  sought,  and  that  the  company 
was  prejudiced  by  the  trustees'  resort  to  such  proceeding  contrary  to  the 
terms  of  said  agreement.  It  submitted  that  the  court  could  not  let  the 
trustees  take  the  proceeds  under  said  agreement  and  then  permit  further 
proceedings  to  be  taken  by  them  in  violation  of  it. 

This  motion  to  dismiss  was  heard  and  denied  by  the  court  May 
28,  1915,  and  on  the  same  day  the  company  was  ordered  to  answer 
the  petition.  In  its  answer,  filed  accordingly  July  5,  1915,  it  again  as- 
serted that  the  court  "had  no  jurisdiction  over  it  or  over  the  subject- 
matter"  of  the  petition.  It  repeated,  under  the  heading  "Answer  in 
Lieu  of  Demurrer,"  the  same  objections  in  substance  as  had  been  made 
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in  its  motion  to  dismiss ;  and,  under  the  heading  "Answer,"  it  alleged 
that  it  had  requested  the  trustee  to  join  it  "in  petitioning  the  proper 
court"  to  hear  and  determine  th©  matters  at  issue  according  to  the 
agreement,  but  the  trustees  had  refused  to  do  so  in  violation  of  said 
agreement.  Then  followed,  under  the  heading  "Further  Defense  and 
Claim  of  Ownership,"  allegations  of  the  facts  whereon  the  company 
based  its  claim  that  the  logs  were  its  property  and  not  the  bankrupt's 
when  the  bankruptcy  proceedings  were  begun,  with  references  to  an- 
nexed documents  relied  on  in  support  of  said  allegations. 

With  regard  to  the  above  orders  of  May  28,  1915,  the  first  objec- 
tion to  be  considered  is  the  company's  denial  of  jurisdiction  in  the  court 
either  over  it  or  over  the  subje<rt-matter  of  the  trustee's  petition  then 
before  it. 

To  the  extent  that  said  petition  sought  ccwnpHance  by  the  company 
Mrith  the  terms  of  the  agreement  it  had  made  with  officers  of  the  court, 
for  the  purposes  of  the  case  wherein  they  had  been  appointed,  it  is  clear 
from  what  has  been  said  that  no  such  denial  of  jurisdiction  can  be 
maintained.  It  was  for  the  court  to  determine  the  proper  construc- 
tion of  such  an  agreement,  and  to  require  performance  by  the  com- 
pany of  any  undertaking  which  it  found  the  company  to  have  there- 
by assumed.  The  only  question  here  open  to  the  company  is  as 
to  the  true  meaning  of  the  agreement  which  the  trustees  sought. to 
enforce. 

[B]  The  company  contends  that  the  court  erred  (1)  in  holding  that 
the  agreement  required  it  to  submit  its  claim  to  the  proceeds  for  de- 
termination by  the  bankruptcy  court;  (2)  even  if  such  submission 
was  required,  in  not  holding  that  the  agreement  entitled  it  to  have  the 
merits  of  said  claim  determined  in  plenary  instead  of  summary  pro- 
ceedings. 

( 1)  rhe  "questions"  to  which  the  agreement  refers  are  questions  of 
title  to  the  property  therein  described,  custody  whereof  was  thereby  ex- 
pressly given  to  officers  of  the  bankruptcy  court,  claiming  said  property 
as  part  of  the  estate  in  their  charge.  They  were  to  keep  it  in  their 
possession  pending  the  determination  of  said  questions,  which  by  the 
express  terms  of  the  agreement  were  to  be  determined  "as  between  said 
receivers  or  their  successors  and  said  *  *  *  company,  and  any 
other  party  or  parties."  The  principle  that  possession  lawfully  obtained, 
by  officers  of  the  bankruptcy  court,  of  property  claimed  by  them,  draws 
to  that  court  jurisdiction  of  all  questions  of  title  thereto  or  liens  there- 
on, is  so  well  established  that  we  must  regard  it  as  recognized  and  as- 
sumed by  the  parties  for  the  purposes  of  their  agreement,  unless  clear 
indications  of  a  contrary  intent  can  be  found  in  its  terms.  We  find  no 
such  indications  in  the  words  "court  or  courts  having  jurisdiction," 
which  occur  three  times  in  the  agreement ;  these  are  adapted  to  pro- 
vide for  the  case  of  an  appeal  by  either  party  from  an  adverse  deter- 
mination. If  the  bankruptcy  court  was  to  have  possession  of  the 
property,  it  thereby  became  so  obviously  the  "court  having  jurisdic- 
tion" of  the  questions  to  be  determined  as  to  render  the  supposition 
unreasonable  that  determination  by  some  other  court  was  contemplated. 
We  cannot  suppose  it  intended  by  the  agreement  that  the  officers  of 
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that  court  were  to  bring  against  the  company,  either  a  suit  in  a  state 
court  or  a  suit  based  on  diverse  citizenship  in  the  District  Court,  to 
recover  money  already  in  their  possession.  And  if  it  was  intended  that 
the  company  should  be  left  free  to  bring  any  such  suit  against  them,  the 
period  intervening  between  December  24th,  when  the  money  was  paid 
over  to  them,  and  May  I2th,  when  the  trustees'  petition  was  filed, 
would  hardly  have  been  allowed  to  pass  without  any  steps  taken  in  that 
directi<»i.  The  provision  in  the  concluding  paragraph  of  the  agree- 
ment, that  the  respective  claims  of  ownership  should  be  determined  "in 
all  respects  as  if  this  agreement  had  never  been  made,"  are  relied  on ; 
but  these  words  are  part  of  provisions  that  neither  party's  claim  of 
title  or  ownership  should  be  in  any  way  prejudiced  by  anything  con- 
tained in  the  agreement,  and  we  understand  them  as  referring  at  most 
to  the  method  of  determination  which  the  bankruptcy  court  was  to 
follow,  not  as  clear  indications  that  determination  by  some  other  court 
was  intended.  We  find  no  error  in  the  order  made  on  May  28,  1915, 
so  far  as  it  required  presentation  of  the  company's  claim  for  determi- 
nation by  the  bankruptcy  court 

[B]  (2)  That  order  went  no  further  than  to  direct  the  defendants  to 
answer  the  trustees'  petition  of  May  12th.  It  did  not  require  them 
to  present  their  claim  in  aay  particular  manner,  nor  did  it  prescribe 
any  particular  method  for  the  determination  thereof.  In  the  petition 
which  it  directed  the  company  to  answer,  the  trustees  bad  done  no 
more  toward  presenting  their  own  claim  than  allege  the  fact  that  they 
claimed  the  logs  and  their  proceeds,  for  the  estate.  This  cannot  be 
called  a  resort  to  summary  process  for  determination  of  the  title.  It 
was  not  under  the  compulsion  of  any  order  of  court  that  the  company 
presented  its  daim  as  it  did,  by  allegations  in  its  answer.  We  find 
nothing  in  the  court's  order  which  would  have  prevented  it  from  filing 
an  independent  petition  in  the  bankruptcy  case  for  repayment  of  the 
money  to  it,  had  it  chosen  so  to  present  its  allegations  and  claim.  The 
allq^ons  of  such  a  petition  would  have  called  for  an  answer  in  due 
form  by  the  trustees,  and  for  determination  of  the^  issues  raised  by  such 
pleadings,  upon  proofs  to  be  heard  either  by  the  court  or  a  special 
master,  or  by  a  jury  upon  request  therefor  approved  by  the  court.  If 
said  issues  were  to  be  determined  by  the  bankruptcy  court,  the  com- 
pany could  not  insist,  and  it  has  not  insisted,  that  it  was  entitled  to  jury 
trial  as  of  right.  Nor  did  the  court's  order  necessarily  prevent  it  from 
asking  leave,  in  the  answer  it  was  ordered  to  file,  to  present  its  claim 
by  an  independent  suit  against  the  trustees  in  the  District  Court  for  the 
determination  of  the  questions  raised  in  the  bankruptcy  proceedings. 
It  complains,  in  its  tenth  assignment  of  errors,  that  the  court  erred  irt 
holding,  after  the  filing  of  the  answer  wherein  it  presented  its  claim 
as  above,  and  hearing  thereon,  that  the  court  had  jurisdiction  to  prc^- 
ceed  to  determine  the  title  to  said  fund  by  summary  proceedings  on 
motion  to  show  cause;  but  the  record  does  not  show  that  the  court 
did  in  fact  so  hold  at  the  time.  The  next  step  taken,  according  to  the 
record,  was  an  order  by  the  court,  October  16,  1915,  that  the  issue 
made  by  the  trustees'  petition  and  the  above  answer  thereto  be  referred 
to  a  special  master  to  take  testimony  ct«Keming  the'  same  and  report 
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it  to  the  court  with  findings  of  fact  and  conclusions  of  law  thereon. 
The  company  thereupon  proceeded  to  the  hearing  so  directed,  williout 
then  objecting  that  it  was  not  according  to  the  agreement,  or  raising 
any  objection  at  all  to  the  above  order  of  reference  made  October  16,. 
1915.  A  hearing  before  a  special  master  under  such  an  order  of  ref- 
erence, upon  pleadings  so  raising  the  issues  to  be  determined,  was  not  in 
the  strict  sense  a  "summary  proceeding  on  motion  to  show  cause,"' 
such  as  is  ordinarily  heard  by  the  referee  before  whom  the  case  was 
pending,  subject  to  review  by  the  court.  It  was  in  substance  a  plenary 
suit,  as  In  re  McMahon,  147  Fed.  684,  77  C.  C.  A.  668,  so  far  as  the 
pleadings  and  proofs  were  concerned,  and  before  the  court,  not  before 
the  referee. 

[7]  There  being,  as  we  hold,  nothing  in  the  agreement  to  prevent 
the  bankruptcy  court  from  determining  the  questions  at  issue,  we  agree 
with  the  opinion  later  expressed  by  tiie  District  Judge  (June  16,  1916), 
that  it  might  properly  determine  tfiem  by  summary  proceedings.  It 
was  necessary,  however,  that  the  proceedings  should  be  such  in  char- 
acter as  secured  to  each  party  a  full  and  fair  opportunity  to  present  his 
case  on  the  merits. 

[I]  If  the  District  Court  was  wrong  in  sending  tiie  case  to  a  master 
as  above,  the  company  could  have  had  the  error  corrected  by  a  revisory 
petition  at  the  time,  and  the  expense  and  delay  involved  in  tfie  proceed- 
ing before  the  master  and  upon  his  report  would  thus  have  been 
avoided.  Instead  of  taking  such  a  course,  and^  so  far  as  the  record 
shows,  without  then  suggesting  any  specific  objection  to  the  order  of 
reference,  the  company  submitted  its  proofs  and  arguments  before  the 
master,  as  did  the  trustees  theirs,  and  was  thereafter  heard,  as  were 
the  trustees,  l^  the  court  on  the  question  of  confirming  the  master's 
report.  Unless  the  method  followed  in  determining  the  issues  dealt 
with  in  said  report  appears  to  have  deprived  the  company  of  some 
substantial  right,  we  cannot  consider  ourselves  obliged,  under  the  cir- 
cumstances, to  reverse  the  result  reached  in  order  that  said  issues  may 
be  retried,  merely  because  of  the  fact  that  the  methods  of  a  plenary 
suit  were  not  more  strictly  observed.  See  Re  Howard  Laundry  Co., 
203  Fed.  445,  448,  121  C.  C.  A.  555;  Salsburg  v.  Blackford,  204  Fed. 
438,  122  C.  C.  A.  634.  The  further  burden  which  such  a  course  would 
impose  upon  the  parties  and  the  further  delay  in  settling  the  estate 
would  be  very  considerable,  and  without  substantial  benefit  to  any 
one. 

[9]  The  record  fails  to  show  that  full  opportunity  was  denied  the 
company,  in  any  material  respect,  for  presenting  the  merits  of  its  case. 
It  is  true  that  only  by  regarding  the  trustees'  petition  of  May  12,  1915, 
as  having  amounted  to  a  general  denial  of  the  allegations  made  in  that 
part  of  the  company's  answer  whereon  it  based  its  claim  of  owner- 
ship, can  it  be  said  that  issues  regarding  said  claim  had  been  made 
by  said  petition  and  answer.  But  this  is  an  objection  not  taken  by  the 
company  at  the  time,  nor  is  it  suggested,  nor  does  it  appear  that  either 
party,  or  the  referee,  or  the  court  were  ever  at  any  loss  to  know  what 
said  issues  were.  Pull  opportunity  was  afforded  both  parties  for  pre- 
senting their  proofs.    The  evidence  heard  by  the  master  was  volumi^ 
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-nous  and  it  was  reported  in  full  to  the  court,  with  his  findings  and  con- 
clusions, in  all  respects  as  it  would  have  been  had  the  pleadings  relalv 
ing  to  die  company's  claim  been  more  rtgvAir  in  form.  We  cannot 
•doubt  that  the  form  in  which  the  case  is  here  presented  brought  it  be- 
fore the  District  Court  and  now  brings  it  before  us,  upon  the  merits, 
as  fully  and  completely  in  every  substantial  respect  as  it  could  have 
ieen  brought  by  any  other  method.  We  hold,  therefore,  that  the  meth- 
-od  pursued  in  determining  the  questions  between  the  parties  was  in 
substantial  compliance  with  their  agreement,  and  involved  no  reversible 
•error  on  the  part  of  the  court. 

[10]  Coming  to  the  merits  of  said  questions  as  now  presented  by  the 
•evidence  as  reported  by  the  master,  we  find  no  reason  for  disagreeing 
with  the  results  reached  by  him  and  adopted  by  the  court.  There  was 
evidence  sufficient  to  support  his  findings  that  Wilson  E.  Schmick  was, 
throughout  the  transactions  with  the  appellant  company  relating  to  said 
Ic^,  die  agent  for  the  bankrupt,  Schmick  Handle  &  Liunber  Company, 
-which  adopted  and  confirmed  his  acts  therein ;  that  said  bankrupt,  and 
not  said  Schmick  individually,  was  the  real  principal  with  which  the 
Hollingsworth  &  Whitney  Company  dealt,  although  under  written 
.agreements  executed  by  him  individually,  said  ban^npt  having  been 
recognized  by  it  as  such  principal,  long  before  the  attempted  transfer 
of  the  logs  to  it  on  January  16,  1914,  which  the  trustees  were  sedkii^ 
to  avoid.  The  conclusion  is  therefore  justified  that  the  logs  became 
the  bankrupt's  property  as  soon  as  they  were  cut ;  that  said  attempted 
transfer  was  the  bankrupt'-s  act,  done  within  four  months  of  its  bank- 
ruptcy under  circumstances  rendering  it  a  preference  voidable  by  the 
trustees;  and  that  the  proceeds  in  their  hands  are  part  of  the  bank- 
rupt estate.  We  find  no  error  in  any  of  the  conclusions  of  law  re- 
ported by  the  master,  nor  in  any  of  Ins  rulings  upon  evidence  offered 
before  him. 

There  are  81  assignments  of  error  in  all,  and  all  are  sufficiently 
•disposed  of  by  what  has  been  said  above,  which  also  warrants  the 
conclusion  that  the  questions  raised  by  such  assignments  may  prop- 
erly be  determined  upon  the  appeal,  and  not  upon  the  petition  to 
revise,  also  pending. 

In  No.  1229  the  petition  to  revise  the  action  of  the  District  Court  in 
the  matter  of  law  is  dismissed,  without  costs. 

In  No.  1241  the  decree  of  the  District  Court  appealed  from  is  af- 
€rmed,  and  the  appellees  recover  their  costs  of  appeal. 
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(Clicnit  Court  of  Appeals,  &]^th  Clnnit.    May  31,  1917.    Bebearlng  Denied 

August  8,  1917.) 

Na4533. 

1.  Insueance  ©=»16,  125(2) — Fobeion  Insukance  CoirPANres — ^Doinq  Bvbi- 

KESS— Law  Govebnino  Oontbacts. 

A  mutual  accident  Insurance  company,  Incorporated  and  having  its 
head  office  in  Iowa,  had  membera  In  other  states,  who  paid  their  dues  and 
assessments  by  mall  upon  jiotice  8«it  them  by  mail.  Its  business  was 
conducted  with  members  in  other  states  In  precisely  the  same  way  as 
with  Us  menAers  In  Iowa.  Its  members  were  authorized  to  solicit  new 
members,  and  plaintiff's  husband  was  so  s<^icited  by  a  member,  and  sign- 
ed an  application  which  was  approYed  by  snch  member  and  sent  to  the 
home  office  of  the  company  In  Iowa,  where  the  Insurance  certificate  was 
then  signed  and  mailed  to  plnlnriff's  husl)and  at  his  residence  in  Missouri. 
He  paid  all  dues  and  assessments,  until  his  death,  by  mall.  BeUt,  that 
the  company  was  doing  an  Insurance  business  In  Missouri,  and  the  cer- 
tificate or  policy  was  made  In  Missouri,  and  was  governed  by  the  laws  of 
that  state. 

[Ed.  Note. — For  other  oases,  see  Insurance,  Cent  Dig.  {§  17,  174.] 

2.  Ihstjkanck  «s»465— Ribb»  and  Causes  of  Death— Suicide. 

Under  the  express  provisions  of  Rev.  St  Mo.  1909,  5  6945,  a  provlaon 
In  an  accident  insurance  policy  that  the  Insurer  should  not  be  liable  for 
Injuries  Inflicted  by  Insured  upon  himself  while  sane  or  insane,  whether 
resulting  fatally  oe  otherwise,  was  no  defense  to  a  suit  on  the  p<4icy, 
where  It  was  not  shown  that  insured  contemplated  suicide  at  the  tinte  of 
making  his  application  for  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  S  11S5.] 

3.  Insubance  <ft=»152(2) — Constbuction  of  By-Laws  as  Pabt  of  Contbact— 

AUENDMENT. 

A  provision  in  an  application  for  membership  In  a  mutual  accident  in- 
surance comrpany,  whereby  the  appdkant  agr^d  to  amendments  of  the 
by-laws,  permitted  («ly  an  amendment  germane  to  the  original  contract, 
and  not  an  antendment  Impairing  or  disturbing  vested  contract  rights. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  |  312.] 

4.  Insubance  «s>146(3) — Constbuction  Aoainst  Insubeb— Constbuction  ok 

bt-Laws. 

A  provision  of  the  by-laws  of  a  mutual  accident  insurance  company, 
as  amended  after  the  issuance  of  a  policy,  against  llnblllty  for  injury 
caused  by  the  discharge  of  firearms  when  there  was  no  eyewitness  to 
the  discharge  except  the  menrber  himself,  was  ambiguous,  and  should 
be  construed  most  strongly  against  the  company  by  whom  it  was  incor- 
porated into  the  by-laws. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  |  296.] 

5.  Insuhancb  ®=»152(2) — Constbuction  of  Bt-Laws  as  Pabt  of  Contbact— 

Amendment. 

Such  provision,  if  intended  as  an  exemption  from  liability  for  an  In- 
Jury  resulting  from  accidental  discharge  of  firearms  by  some  unknown 
Ijerson  when  there  was  no  eyewltiioss  other  than  such  person  and  the  in- 
sured, was  such  a  material  and  substantial  impairment  of  a  vested  con- 
tract right  as  to  be  void. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  I  312.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;   David  P.  Dyer,  Judge. 

4=9For  oUtxr  casM  lee  same  taj>lc  *  KBY-NUMBER  in  aU  Ker-Numb«rad  Disaate  A  loduM 
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Action  by  Alma  M.  Ruge  against  the  Iowa  State  Traveling  Men's 
Association.  Jvuigment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Robert  A.  Holland,  Jr.,  of  St.  Louis,  Mo.  (Sullivan  &  Sullivan,  of 
Des  Moines,  Iowa,  and  Holland,  Rirtledge  &  Lashly,  of  St.  Louis,  Mo., 
on  the  brief),  for  plaintiff  in  error. 

Charles  Hutchinson,  of  Des  Moines,  Iowa,  and  Jesse  H.  Schaper, 
of  Washington,  Mo.  (Hugo  Muench,  Lambert  E.  Walther,  and  Julius 
T.  Muench,  all  of  St  Louis,  Mo.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  REED,  EHstrict 
Judge. 

REED,  District  Judge.  This  action  was  brought  by  the  defendant 
in  error,  hereinafter  called  the  plaintiff,  in  a  state  court  of  Missouri, 
against  the  Iowa  State  Traveling  Men's  Association,  an  Iowa  corpora- 
tion, the  plaintiff  in  error,  who  will  be  called  the  defendant,  to  recover 
from  said  defendant  upon  a  certificate  or  policy  of  accident  insurance 
alleged  by  the  plaintiff  to  have  been  issued  by  the  defendant  in  the  state 
of  Missouri  to  Oscar  A.  Ruge,  a  citizen  of  that  state,  February  20, 
1903,  insuring  him  against  injuries  or  death  arising  from  external,  vio- 
lent, and  accidental  means.  In  case  of  the  death  of  the  insured  by 
such  means,  it  is  alleged,  the  amount  of  insurance  is  by  the  terms  of 
said  policy  made  payable  to  his  wife.  Alma  M,  Ruge,  the  plaintiff  in 
this  action. 

In  due  time  the  action  was  removed  by  the  defendant  to  the  court 
below  upon  the  ground  of  the  diverse  citizenship  of  the  parties..  The 
defendant  answered,  admitting  the  issuance  of  the  certificate  or  pol- 
icy of  insurance  sued  upon,  the  death  of  the  insured,  and  that  due 
proofs  of  his  death  were  made  to  the  defendant  company ;  but  denied 
that  the  policy  was  issued  in  the  state  of  Missouri,  and  averred  that 
it  was  issued  in  the  state  of  Iowa,  and  was  an  Iowa  contract,  gov- 
erned by  the  laws  of  that  state,  and  was  not  a  Missouri  contract,  gov- 
erned by  the  laws  of  Missouri.  The  answer  also  averred  that  the 
policy  does  not  cover  death  by  suicide;  that  the  insured  died  as  the 
result  of  a  wound  resulting  from  the  discharge  of  firearms  by  him- 
self where  there  was  no  eyewitness  to  the  discharge  except  himself. 
In  other  words,  that  he  committed  suicide.  At  the  close  of  the  evi- 
dence the  defendant  moved  for  a  directed  verdict  in  its  favor  upon 
the  ground,  among  others,  that  the  insured  committed  suicide  by  the 
discharge  of  a  gun  or  pistol,  thus  causing  his  own  death,  when  there 
was  no  witness  to  the  discharge  of  the  gun  or  pistol  except  himself, 
which  motion  was  denied  by  t^e  court.  The  cause  was  then  submit- 
ted to  the  jury,  which  returned  a  vefdict  for  the  plaintiff  for  the  full 
amount  of  the  policy,  $5,000,  with  interest,  upon  which  judgment  was 
duly  entered  for  the  plaintiff,  and  the  defendant  brings  error. 

1.  Was  the  certificate  or  policy  in  suit  issued  in  Missouri  or  in 
Iowa?  This  was  the  principal  question  upon  the  trial  in  the  court  be- 
low. 

The  defendant  is  an  accident  insurance  company  or  association  or- 
ganized in  Iowa  about  1880,  under  section  1784  of  the  Iowa  Code 
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(1297),  with  its  principal  office  or  place  of  business  at  Des  Moines,  in 
that  state.  That  it  is  a  mutual  assessment  association,  and  not  a  fra- 
ternal association  organized  solely  for  benevolent  or  charitable  pur- 
poses, was  held  by  the  Iowa  Supreme  Court  in  Connell  v.  Iowa  State 
Traveling  Men's  Ass'n,  139  Iowa,  444,  116  N.  W.  820. 

The  method  by  which  the  insured  Ruge  became  a  member  of  this 
association  is  as  follows:  He  was  a  citizen  of  Missouri,  residing  in 
•the  town  or  city  of  Washington,  in  that  state,  a  traveling  salesman 
for  a  St.  Louis  grocery  house,  and  eligible  to  membership  in  said  asso- 
ciation. A  Mr.  Bleekman,  also  a  resident  of  Washington,  a  travel- 
ing salesman  and  a  member  of  the  defendant  association,  solicited  Mr. 
Ruge,  as  he  (Bledcman)  was  authorized  by  the  defendant  to  do,  to 
become  a  member  of  the  defendant  association,  and  furnished  Ruge 
with  a  membership  blank  of  the  company  for  that  purpose,  which  he 
usually  carried  with  him,  or  requested  the  company  to  send  a  blank 
to  Mr.  Ruge  at  Washington,  to  enable  him  to  make  application.  Upon 
receipt  of  such  blank  it  was  either  prepared  by  Mr.  Bleekman  or  Mr. 
Ruge,  signed  by  the  latter,  and  approved  by  Ae  former  as  a  member 
of  the  association,  which  was  essential  to  its  acceptance  by  the  associa- 
tion, and  then  sent  by  mail,  postage  prepaid,  with  the  requisite  fee,  to 
the  home  office-  of  defendant  in  Des  Momes.  The  certificate  was  then 
signed  by  the  proper  officers  of  the  defendant  on  February  20,  1903, 
and  mailed  to  Mr.  Ruge  at  his  residence  or  post  office  address  in 
Washington,  where  it  was  received  by  him  and  retained  until  his  death 
in  June,  1911.  All  annual  dues  and  assessments  upon  the  policy  were 
paid  by  Ruge  up  to  the  time  of  his  death  upon  notice  of  the  amount 
thereof  from  the  compapy,  by  a  bank  draft  or  postal  money  order, 
procured  by  him  at  Washington,  and  sent  by  mail  from  that  place  to 
the  defendant  at  Des  Moines,  Iowa,  either  by  him  or  his  wife,  and  the 
proper  receipts  returned  by  the  defendant  to  the  insured  therefor. 
This  was  the  usual  method  or  manner  in  Which  the  defendant  procur- 
ed its  membership  in  Iowa,  Missouri,  and  other  states,  and  to  whom 
it  issued  and  sent  its  beneficiary  certificates  or  policies  of  insurance. 
After  Ruge  became  a  member  of  the  association,  the  defendant  sent  to 
him  at  Washington,  Mo.,  from  its  hcrnie  office  in  Des  Moines,  quarterly 
notices  of  dues,  together  with  a  blank  application  for  new  members, 
and  a  printed  circular  or  letter  upon  the  letter  head  of  the  association, 
which,  except  the  date,  reads  in  this  way: 

"Des  Moines,  Iowa. 

"To  the  Members :  Notice  of  Assessment  No.  87,  $2.00,  due  August  1st,  en- 
closed. Don't  lay  this  aside  and  run  the  chnnoe  of  becoming  drilnquent  Pay 
It  now.  Also  you  can  prove  your  loyalty  to  our  organlsatloD,  your  ability  as 
a  salesman,  your  sincerity  as  a  booster,  yoi^r  energy  aa  a  worker,  by  bringing 
into  our  midst  a  new  member.  We  need  'em.  Too  can  surely  iiiduoe  one  ot 
your  traveling  acquaintances  to  sign  the  enclosed  appUcatlMi  and  coate  across 
with  12.00,  whldi  will  pay  his  dues  until  November.  Go  to  It  and  land  him. 
Use  your  own  methods,  teehnlc  and  tactics,  bat  land  taim.  Bring  to  bear  all 
of  your  persuasive  powers,  your  ingenuity  and  tact  Bombard  Um  with  argu- 
ments so  cMivincIng,  inducements  so  alluring,  that  he  will  consider  It  a  crime 
against  society,  his  family  and  himself,  if  be  falls  to  Join  us  instanter.  The 
pocketbook  oCTer  Is  still  on.  See  slip  enclosed  for  particulars.  The  new  mem> 
her  brings  you  the  premium.  Go  to  it.  Vei7  truly.  (Signed  by  the  Secre- 
tary.)" 
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It  was  customary  to  send  ktters  or  circulars  of  this  natitre  to  all 
members  of  the  association  when  informing  them  of  their  dues,  and 
assessments  when  made. 

At  the  time  Ruge  became  a  member  of  the  association,  in  1903,  the 
association  had  a  total  membership  of  over  19,000,  and  in  the  year 
1914  its  membership  had  increased  to  more  than  50,000  members  re- 
siding throughout  tfie  United  States  and  some  in  foreign  countries, 
who  had  in  the  manner  described  become  members,  and  to  whom  cer- 
tificates and  indemnity  insurance  had  been  issued.  Of  that  number 
over  5,000  resided  in  the  state  of  Missouri  carrying  a  large  amount 
of  insurance  in  the  defendant  company.  The  defendant's  method  of 
doing  business  is  more  fully  shown  by  the  testimony  of  Frank  D. 
Harsh,  the  head  of  its  claim  department,  who,  after  stating  that  the 
defendant  maintained  a  claim  department  consisting  of  examiners, 
investigators,  and  physicians,  to  examine  and  adjust  claims  made 
against  it,  who  they  send  into  Missouri  and  other  states,  where  the 
claimant  resides,  testified  as  follows : 

"Q.  Mr.  Harsh.  I  bellevB  you  stated  tbat  yoa  bsd  abont  50,000  nUembeiB  In 
aasocUitlon  at  this  time?  A.  It  Is  my  ondtttBtandtng.  Q.  And  in  how  many 
different  states  and  territories  are  you  now  doing  bnslness?  A.  We  are  do> 
Ing  business  la  the  state  of  Iowa.  Q.  Anywhere  else?  A.  No,  tir.  Q.  Yon 
have  members  In  other  states?  A.  Yes;  we  have  members  In  every  state  In 
the  tJnlou.  Q.  So  you  draw  n  distinction  between  doing  business  and  having 
menAers  in  the  states?  In  bow  many  states  and  territories  do  you  have  mem* 
bers  then?  A.  In  every  state  and  territary  In  tb6  Vnlon.  Q.  Getting  down 
to  this  question  ot  doing  bualiiess ;  will  you  kindly  explain  here  the  different 
method  in  which  yon  handle  your  business  in  Iowa  to  what  you  do  la  other 
states  that  you  have  memberst  A.  There  is  no  difference.  Q.  I  think  Mr. 
HUI  (president  of  d^endant)  testified  that  you  have  no  special  license  to  do 
business  In'  the  state  of  Iowa?  A.  I  don't  think  we  Itave ;  except  as  we  have 
under  our  incorporation.  We  were  speaking  with  reference  to  a  license  from 
the  Insurance  Departiitent  We  have  no  -such  license  in  any  state  In  which 
we  have  members ;  nor  from  any  one  else.  Q.  So  that  there  Is  no  difference 
In  that  resi)ect  In  the  way  yoo  carry  on  your  business  In  Iowa  or  In  any 
state?  A.  No.  Q.  Will  you  explain  the  difference,  if  there  Is  any.  In  the 
way  that  you  would  handle  an  application  for  niembership  from  some  outside 
state  or  from  Iowa?  A.  That  is  outside  of  my  department  Q.  You  have  a 
general  knowledge?  A.  There  Is  no  difference.  Q.  If  it  is  sent  in  by  mail 
from  Ottumwa,  Iowa,  the  application  would  be  treated  in  the  same  manner  as 
If  It  canfe  In  by  mall  from  Union,  Missouri?  A.  Yes;  or  from  Honkong, 
China.  Q.  And  the  manner  of  forwarding  the  certificate  to  the  member  and 
collecting  the  dues,  etc.,  would  be  the  same  as  If  the  member  lived  In  Honkong 
or  New  York?  A.  It  is  my  understanding;  yes.  Q.  And  the  same  would 
be  true  as  to  the  methods  employed  in  the  adjustment  of  the  clalm.s?  A.  Yes. 
Q.  You  use  the  same  methods  and  the  same  persons  and  so  on  In  adjusting 
the  claims — that  is,  the  same  character  of  persons — in  adjusting  the  claims 
in  Iowa  that  you  would  in  Missouri  or  Illinois?  A.  Yes.  Q.  You  use  any  of 
these  service  corporations  in  Iowa?  A.  Yes;  I  think  we  do.  Q.  I  suppose 
probably  or  is  it  true  that  you  would  go  out  perscmally  more  in  Iowa  than 
any  other  state?  A.  It  would  depend  on  the  location.  Q.  Do  you  have  physi- 
cians in  Iowa  In  various  towns  the  same  as  you  have  testified  to  having  tbent 
in  Missouri?  A.  Yee.  Q.  So  that  the  distinction  you  make  of  doing  business 
In  Iowa  and  not  doing  it  in  other  states,  as  I  understand  you,  is  that  you  are 
incorimrated  nnder  the  laws  of  Iowa,  and  have  your  head  office  in  the  state 
of  Iowa?  A.  That  is  my  understanding ;  yea.  Q.  I  assume  If  you  have  a  law- 
suit in  Iowa  or  in  Missouri  It  is  handled  in  the  same  manner  in  both  cases? 
A.  Practically  so.  Q.  Year  counsel,  Mr.  Snlllvaa,  either  tries  or  assists  in 
trying  cases,  both  In  Iowa  and  in  other  states?    *    *    *    A.  Yes ;  he  is  the 
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general  coonael.  Q.  The  same  way  he  does  In  I«wa,  If  yon  have  a  suit  In 
Iowa?  A.  Yes.  *  *  *  Q.  After  checking  up  this  claim  register  to  whldi 
you  have  referred  to  Mr.  Harsh,  how  many  claims  do  you  And  that  the  associa- 
tion paid  in  the  state  of  Missouri  during  the  year  1913,  assuming  that  yoo 
have  made  no  errors  In  your  calculations?  A.  The  record  shotrs  that  checks 
were  sent  to  314  men  in  Missouri.  Q.  In  settlement  of  claims?  A.  I  don't 
know  whether  that  Is  their  residence  or  not  Yea.  •  *  •  Q.  Now  do  you. 
know,  or  have  you  any  means  of  ascertaining,  how  many  claims  sent  to  the 
association  during  that  year  fron*  Missouri  were  rejected,  if  any?  A.  I  would 
hare  to  look  through  the  office  record  for  that  Q.  There  may  have  been 
some  that  came  In  from  Missouri  that  were  rejected  besides  these  you  settled  ? 
A.  Tes;  It  is  quite  probable  there  were.  Q.  And  I  believe  you  stated  that 
the  total  number  of  claims  that  were  paid  during  the  year  1913  was  about 
8,500?    A,  Yes;   In  round  mmibers." 

[1]  There  is  much  odier  testimony  of  a  similar  character,  wholly 
undisputed,  and  from  it  we  are  clearty  of  the  opinion  that  the  certifi- 
cate or  policy  in  suit  was  made  to  the  insured  in  the  state  of  Mis- 
souri, of  which  he  was  then  a  resident  citizen ;  that  the  defendant  was 
then  doing  an  insurance  business  in  that  state,  and  also  at  the  time 
this  action  was  commenced.  The  policy,  in  the  event  of  the  death 
of  the  insured,  is  payable  to  the  plaintiff  in  Missouri,  and  is  governed 
by  the  laws  of  that  state.  Lumbermen's  Insurance  Co.  v.  Mever,  197 
U.  S.  407,  25  Sup.  Ct.  483,  49  L.  Ed.  810;  Mutual  Life  Insurance  Co. 
V.  Spratley,  172  U.  S.  602,  614,  19  Sup.  Ct.  308,  43  L.  Ed.  569;  Hern- 
don-Carter  Co.  v.  Norris  &  Co.,  224  U.  S.  496,  500,  32  Sup.  Ct.  550,  56 
L.  Ed.  857;  Commercial  Mutual  Accident  Co.  v.  Davis,  213  U.  S. 
245,  255.  29  Sup.  Ct  445,  53  L.  Ed.  782;  Cravens  v.  New  York  Life 
Insurance  Co.,  148  Mo.  583,  50  S.  W.  519,  53  L.  R.  A.  305,  71  Am. 
St.  Rep.  628,  afErmed  178  U.  S.  389,  20  Sup.  Ct  962.  44  L.  Ed.  1116: 
Tomson  v.  Iowa  State  Traveling  Men's  Ass'n  (Neb.)  129  N.  W. 
529.  In  Lumbermen's  Insurance  Co.  v.  Meyer,  above,  Mr.  Justice 
Peckham  said  of  the  business  of  a  fire  insurance  company,  at  page  415 
of  197  U.  S.,  at  page  485  of  25  Sup.  Ct  (49  L.  Ed.  810) : 

'  "A  lire  Insurance  company  ^hlch  issues  its  policies  upon  real  estate  and 
personal  property  situated  In  another  state  is  as  much  engaged  In  its  busi- 
ness when  its  agents  are  there  under  Its  authority  adjusting  the  losses  cov- 
ered by  its  policies  as  It  Is  when  engaged  In  making  contracts  to  take  such 
risks.  If  not  doing  business  In  such  case,  what  Is  it  doing?  It  is  doing  the 
act  iwovided  for  in  its  contract,  at  the  very  place  where,  in  case  a  loss  oc- 
curred, the  company  contemplated  the  act  should  be  done;  and  it  does  it  in 
furtherance  of  the  contract  and  in  order  to  carry  out  Its  provisions,  and  It 
could  not  properly  be  carried  out  without  this  act  being  done ;  and  the  con- 
tract Itself  Is  the  very  kind  of  contract  which  constituted  the  legal  business  of 
the  company,  and  for  the  purpose  of  doing  which  it  was  incorporated.  This 
is  not  a  sporadic  case,  nor  the  contracts  in  suit  the  only  ones  of  their  kind 
issued  upon  property  within  the  state  of  New  York.  Many  contracts  of  the 
nature  of  the  one  in  suit  were  entered  Into  by  the  company  covering  prc^)erty 
within  the  state.  We  think  it  would  be  somewhat  difficult  tor  the  defendant 
to  describe  what  it  was  doing  In  New  York,  If  It  was  not  doing  business  there- 
in, when  sending  Its  agents  Into  that  state  to  perform  the  various  acts  of  ad- 
JustmMit  provided  for  by  Its  contracts  and  untde  necessary  to  carry  them  out" 

What  is  so  said  would  apply  equally  to  a  policy  of  life  or  indemnity 
insurance  upon  a  person  residing  in  a  state  or  locality  other  than  that 
in  which  the  company  is  organized  or  incorporated  as  it  does  to  a 
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policy  upon  real  or  persoqal  prc^erty  situated  ia  a  state  other  tiian 
that  of  the  company  issuing  it. 

[2]  2.  Does  the  suicide  clause  of  the  policy  defeat  the  recovery  by 
plaintiff,  admitting,  without  deciding,  that  the  insured  committed  sui- 
cide, the  contract  bei<^  found  to  have  been  made  in  Missouri  to  a 
citizen  of  that  state?   That  clause  of  the  policy  reads  in  this  way : 

"The  asGodatloa  shall  not  be  UaUe  to  aoy  member  or  beneficiary  for  any 
Indemnity  or  benefit  for  any  Injury  to  a  member  for  •  *  •  injnrles  In- 
flleted  by  the  Insured  upon  himself  while  sane  or  insane,  whether  resulting 
fatally  or  otherwise." 

Prior  to  the  time  this  certificate  or  policy  was  made,  a  statute  of 
Missouri,  which  is  now  section  6945,  Rev.  Stats,  of  Missouri  1909, 
was  in  force  and  reads  in  this  way : 

"Sec.  8M6k  In  all  salts  upon  pedicles  of  Insurance  on  life  hereafter  issued 
by  any  company  doing  business  In  this  state,  to  a  citizen  of  this  state,  It 
shall  be  no  defense  that  the  Insured  conrmltted  suicide,  unless  it  shall  be 
shown  to  the  satlsfnctlon  of  the  court  or  Jury  trying  the  cause,  that  the  in- 
sured contemplated  fiuldde  at  the  time  be  made  his  application  for  the  pol- 
icy, and  any  stipulation  in  the  policy  to  the  contrary  Shall  be  void." 

This  Statute  has  been  construed  by  the  Supreme  Court  and  the  Ap- 
pellate Courts  of  Missouri.  In  Logan  v.  Fidelity  &  Casualty  Co.,  146 
Mo.  114-123,  47  S.  W.  948,  950,  which  was  a  suit  upon  a  policy  of  in- 
demnity insurance  which,  according  to  the  answer  in  the  case,  con- 
tained stipulations  to  the  effect  that,  in  the  event  of  fatal  injuries  to 
the  assured  wantonly  inflicted  upon  himself  while  insane,  the  com- 
pany's liability  under  its  policy  should  be  a  sum  equal  to  the  premi- 
ums paid,  which  should  be  in  full  liquidation  of  all  claims  under  it. 
Under  the  statute  above  set  out,  the  trial  court  instructed  the  jury  to 
return  a  verdict  for  the  full  amount  of  the  policy  with  interest  Upon 
appeal  the  Supreme  Court  said : 

"The  real  object  of  the  section  as  the  clear  *  •  •  language  express,  is 
to  affect  all  policies  of  Insurance  on  life  from  whatever  class,  department,  or 
line  of  insurance  the  policy  may  be  issued,  or  by  whatever  name  or  designation 
the  company  may  be  known.  •  •  •  The  section  was  enacted  clearly  to  pro- 
tect all  policy  holders  of  insurance  on  life  against  the  defense  that  the  insured 
committed  suicide,  all  provisions  in  the  policies  to  the  contrary  notwithstand- 
ing, unless,  as  provided  In  the  sec-tlon,  it  can  be  shown  that  the  insured  con- 
templated snldde  at  the  time  he  made  aK>llcatlon  for  the  pollc>°.  •  •  • 
No  mle  of  coDStruction.  short  of  one  applied  for  distortion  and  destruction, 
can  relieve  accident  insurance  companies,  issuing  policies  of  insurauce  on  life 
in  this  state,  from  the  operation  and  influences  of  section  5855,  which  in  plain 
and  unambiguous  terms  declares  that,  In  nil  suits  upon  ixilides  of  Insurance 
on  life  thereafter  Issued,  it  shall  be  no  defense  that  the  assured  committed  sui- 
cide, unless  it  shall  have  been  shown  to  the  satisfaction  of  the  court  or  jury 
trying  the  cause  that  the  insured  contemplated  suicide  at  the  time  of  making 
his  application  for  the  policies,  all  stipulations  in  the  policy  to  the  contrary 
being  void." 

It  was  also  so  held  in  KeHer  v.  Travelers'  Insurance  Co.,  58  Mo.  App. 
557,  560,  and  the  rule  so  held  in  these  cases  and  others  was  approved 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  Whitfield 
V.  JEtna  Life  Insurance  Co.,  205  U.  S.  489,  498,  500,  27  Sup.  Ct.  578, 
51  L.  Ed.  895. 
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It  is  unnecessary  to  consider  the  question  further,  for  the  suicide  of 
the  insured,  admitting  without  deciding  that  he  committed  suicide,  is 
not  a  defense  to  this  action,  as  it  is  neithier  alleged  nor  is  there  any- 
proof  that  he  contemplated  suicide  at  the  time  of  making  his  application 
for  membership  and  insurance  in  the  defendant  company. 

[3]  3.  One  other  contention  in  the  defendant's  brief  is  that  as  the 
insured  died  as  a  result  of  an  injury  (as  claimed  by  the  defendant) 
"caused  by  the  discharge  of  firearms  when  there  was  no  eyewitness 
to  the  discharge  except  the  member  himself,"  the  defendauit  is  not 
liable  under  an  amendment  to  a  by-law  of  the  association  which  so 
provides.  This  contention  is  apparently  urged  only  in  the  event  that 
the  contract  is  held  to  have  been  made  in  Iowa ;  but,  as  the  contract 
is  held  to  be  a  Missouri  contract,  it  need  not  necessarily  be  consid- 
ered. This  clause,  however,  was  not  a  part  of  the  constitution  of  the 
association  nor  any  of  its  by-laws  when  the  certificate  in  question  was 
issued,  and  appears  only  in  an  amendment  to  one  of  the  company's 
by-laws  made  some  time  after  the  issuance  of  the  certificate.  Admit- 
ting that  by  his  application  for  membership  in  the  defendant  com- 
pany the  insured  agreed  to  such  amendment  of  the  by-laws,  such  an 
agreement  at  most  would  permit  only  an  amendment  germane  to  the 
original  contract  of  the  parties,  and  would  not  authorize  an  amend- 
ment that  would  impair  or  substantially  disturb  vested  contract  rights. 
Knight  Templars',  etc.,  Co.  v.  Jarman.  104  Fed.  638,  44  C.  C.  A.  93. 
affirmed  187  U.  S.  197,  23  Sup.  a.  108,  47  L.  Ed.  139;  Mathews  v. 
Modem  Woodmen,  236  Mo.  326, 139  S.  W.  151,  Ann.  Cas.  1912D,  483 ; 
Supreme  Lodge,  etc.,  v.  Light,  195  Fed.  903,  115  C.  C.  A.  591 ;  Ayers 
v.  Grand  Lodge,  etc.,  188  N.  Y.  280,  80  N.  E.  1020,  and  cases  dted  in 
them. 

[4,  5]  This  clause  is  ambiguous,  and,  under  a  familiar  rule,  should 
be  construed  most  strongly  against  the  defendant  association  by  whom 
alone  it  was  incorporated  into  one  of  its  by-laws.  The  clause  is  either 
an  enlalt-gement  of  the  suicide  clause  of  the  policy,  and  would  fall  with 
the  suicide  clause  if  the  contract  was  made  in  Missouri  to  a  citizen  of 
that  state  (as  we  hold  it  was),  or  it  is  a  further  exenq)tion  of  the  as- 
sociation from  liability  for  an  injury  resulting  from  the  accidental  dis- 
charge of  firearms  by  some  unknown  person  when  there  was  no  eye- 
witness to  such  injury  other  than  such  person  and  the  insured,  which 
would  be  a  material  and  substantial  impairment  of  a  vested  contract 
right  and  void ;  or  by  its  terms  it  applies  only  to  injuries  so  resulting 
and  not  to  the  death  of  the  insured  resulting  from  such  cause.  In 
either  event,  the  clause  is  inapplicable  to  the  present  case  and  needs  no 
further  consideration. 

Some  other  assignments  of  error  based  upon  rulings  on  the  admis- 
sion or  exclusion  of  evidence  are  urged  in  argument.  We  have  ex- 
amined them  and  find  no  substantial  error  in  them.  The  judgment  is 
tfierefore  affirmed,  with  interest  from  the  date  of  the  ju<^;nient  below. 

Affirmed. 
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In  re  KINNANE  CO.'S  BSTATB. 

In  re  FBBD  BUITERFIEIiD  ft  CO.,  Inc.,  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  6,  1917.) 

Nos.  2861,  2968. 

1.  Bahebcftct  9=3440 — Review — Mode  of  Rxtixw. 

Bankruptcy  Act  July  1,  1896,  c.  S41,  |  24b,  30  Stat  663  (Comp.  St.  1916, 
I  9606),  glTlng  Circuit  Courts  of  Appeals  jurisdiction  to  superintend  and 
revise  in  matters  (A  law  proceedings  of  tbe  Inforlor  courts  of  bankmtitcy, 
provides  tbe  applicable  method  <Jt  review  of  orders  affirming  orders  of 
tbe  r^eree  denying  applications  for  allowances  of  counsd  feea  for 
services  in  connection  with  a  proposed  composition. 
[Ed.  Note.>— IV>r  other  cases,  see  Bcmkruptcy,  Cent  Dig.  |  915J 

2l  Bankbtjptct  «=>444 — Pboceedinos  to  Revise — Timk. 

In  U»e  absence  of  a  rule  In  the  Sixth  circuit  governing  the  matter,  pro- 
ceedings to  revise  orders  of  the  bankruptcy  court,  docketed  four  and 
rix  months  after  sudi  orders  were  entered,  will  not  be  dismissed,  espedU- 
ly  where  the  original  record  was  long,  tbe  finding  of  facts  naturally  took 
conslderaMe  time,  and  no  appeal  was  thereby  delayed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  SS  920-92T.] 

8.  Barkbuptct   ^s>446 — PsooiSDiNas  to  Bbvisx — Bsvibw. 

On  a  petltlpn  to  revise,  the  court  cannot  review  tbe  District  Court's 
finding  ttiat  a  payment  by  the  bankrupt  to  its  counsel  was  ample  re- 
muneration Cor  setvloes  of  counsel  In  performing  the  duties  imposed  on 
tbe  bankrupt  for  wbidi  compensation  is  expressly  aotborlzed  by  sectloii 
64b(.3)  of  tbe  Bankruptcy  Act  (Comp.  St  1916,  |  9648). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  929.] 

4.  Bankkuptot  4=»4S2(3) — Couksbi.  Vtxa — Bankkuft's  Attobretb. 

The  services  of  a  bankrupt  corporation's  counsel  in  presenting  and 
urging  tbe  acceptance  of  otTered  compositions  had  no  relation  to  the 
duties  Imposed  on  tbe  bankrupt  by  Bankruptcy  Act  i  7  (Comp.  St  1916,  | 
9691),  and  for  which  an  allowance  Is  authorized  by  sectiou  64b(3)  of  the 
act  (section  9648),  and  no  allowance  of  fees  therefor  is  authorized. 

[Ed.  Nota— SV>r  other  cases,  see  Bankruptcy,  Cent  Dig.  {(  874-876,  897.] 

5.  Bankbttftot  «=9482(3) — CounsEi.  £'ees — Baitsbutt's   Aitobkets. 

Where  a  composition  was  ofTered  before  an  adjudication  in  bank- 
ruptcy, and  the  bankrupt  resisted  the  appointment  of  a  receiver  and  re- 
mained in  control  of  its  business,  no  allowance  for  the  services  of  the 
Imnkrupt's  counsel  In  advising  the  bankrupt  regarding  its  business  be- 
tween the  filing  of  tbe  petition  and  the  adjudication  was  authorized  un- 
der section  64b(l)  of  the  Bankruptcy  Act  (Comp.  St.  1916,  $  9648),  speci- 
fying as  one  of  the  debts  entitled  to  priority  tbe  actual  and  necessary 
cost  of  preserving  tbe  estate  subsequent  to  filing  the  petition,  especially 
as  provision  for  such  a  case  is  made  by  section  12a,  as  amended  by  Act 
June  25,  1910,  c  412,  8  5  (Comp.  Bt.  1916,  {  95»«),  providing  that  In  com- 
positions before  adjudication,  the  court  shall  call  a  meeting  of  creditors 
for  the  allowance  of  claims,  examination  of  tbe  bankrupt,  "and  preserva- 
tion and  conduct  of  estates." 

[Ed.  Note.— For  oth«r  cases,  see  Bankruptcy,  Cent  Dig.  M  874-S76,  887.] 

A.  BAirEBtrPTCT  4s>482<3) — Counsel  VtxB — Rights  or  Cbeditobs. 

Where  it  was  not  clear  that  creditors  would  have  received  less  if  tbe 
second  composition  offer  bad  been  accepted,  an  allowance  of  counsel 
fees  for  opposing  the  composition  was  properly  denied,  and  tbe  fact  that 
the  second  offer  was  the  result  of  opposition  to  an  earlier  offer  was  not 

«a»For  etber  cw«a  mt  lam*  topic  *  KBT-NUMBSB  In  sU  K*r-Nttmb«rad  DigMU  *  Ind«z«s 
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ground  for  adopting  tlie  first  offer  as  an  Inflexible  basis  of  determining  tbe 
ultimate  benefit  to  the  estate. 
[Kd.  Note.— For  other  cases,  see  Bankruptcy,  C«it.  Dig.  }}  874-876,  897.] 

7.  Bawkbuptcy  iS=>482C3) — Cotjnski.  Fees — ^Rights  of  Cbeditobs — "Actuai. 

AND  Nbcxssabt  Cost  or  Pbesebvino  the  Bstate." 

The  expense  of  opposing  an  offer  of  composition  before  adjudication  Is 
not  an  "actual  and  necessary  cost  of  preserving  the  estate,"  within 
Bankruptcy  Act,  f  64b(l),  and  no  allowance  of  counsel  fees  for  opposing 
it  is  authorized  by  that  section. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  H  874-S76,  897.] 

8.  Bankbuftct  4=9482(3) — Couhsiil  Fees— Riohts  of  CBBDiroBS. 

The  bankruptcy  court  cannot,  under  its  general  equity  powers,  make 
an  aUowance  of  counsel  fees  to  creditors  sncoessfully  opposing  a  com- 
position offered  before  adjudication. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  «  874^676,  897.] 

9.  Bankbuftct  4=»482(3) — Coursel  Fees — Bights  of  Cbxditob& 

That  the  petitioning  creditors  in  an  involuntary  proceeding,  in  which 
a  composition  was  offered  before  adjudication,  favored  the  compositlou 
and  did  not  press  their  petition  for  adjudication,  and  that  creditors  suc- 
cessfully <q)poslng  the  composition,  by  so  doing,  contributed  to  bringing 
about  the  hearing  on  the  original  petition,  did  not  make  them  petltiooing 
creditors,  so  as  to  entitle  them  to  an  allowance  of  counsel  fees  under 
Bankruptcy  Act,  i  64b(3),  authorizing  the  allowance  of  an  attorney's 
fee  to  the  petitioning  creditors  in  invdnntary  cases. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {{  874-876,  897.] 

Petitions  to  Revise  Orders  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Ohio ;  John  E.  Sater,  Judge. 

In  the  matter  of  the  estate  of  the  Kinnane  Company,  bankrupt.  On 
petition  by  the  bankrupt  to  revise  an  order  affirming  an  order  of  the 
referee  denying  an  allowance  of  counsel  fees,  and  on  petition  by  Fred 
Butterfield  &  Co.,  Incorporated,  and  others,  to  revise  an  order  affirm- 
ing an  order  denying  an  allowance  to  it.    Affirmed. 

See,  also,  217  Fed.  488;  221  Fed.  762. 

In  Case  No.  2981 : 
Gilbert  Bettman,  of  Cincinnati,  Ohio,  for  petitioner. 
F.  A.  Johnston  and  Keifer  &  Keifer,  all  of  Springfield,  Ohio,  for 

respondents.  ' 

In  Case  No.  2988: 

Sidnejr  G.  Strieker,  of  Cincinnati,  Ohio,  and  Selden  Bacon,  of  New 
York  City,  for  petitioners. 

Keifer  &  Keifer  and  F.  A.  Johnston,  all. of  Springfield,  Ohio,  for 
respondent. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SAN- 
FORD,  District  Judge. 

KNAPPEN,  Circuit  Judge.'  On  June  17,  1914,  involuntary  pro- 
ceedings in  bankruptcy  were  begun  against  the  Kinnane  Company,  a 
merchandising  corporation  at  Springfield,  Ohio,  and  on  the  same  day 
a  petition  for  the  appointment  of  a  receiver  was  filed.  On  or  about 
July  6th  following  the  alleged  bankrupt  made  an  offer  of  composition 
tinder  section  12  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30 
.Stat.  549  [Comp.  St.  1916,  §  9596]),  which  was  referred  to  the  referee 
for  proceedings  thereunder  and  report  thereon.    Pending  tiiis  reference 
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a  new  offer  of  composition  was  made  of  40  per  cent,  in  cash,  5  per  cent, 
in  two  equal  payments  at  30  and  60  days,  plus  a  third  mortgage  on 
real  estate  of  the  corporation,  giving  privileges  of  redemption  at  $25,- 
000  and  $27,500,  respectively,  within  certain  periods  stated.  The  first 
of  the  prior  mor^[ages  was  for  $65,000,  plus  some  interest ;  the  second 
being  a  proposed  mortgage  for  $46,000  securing  two  Springfield  banks, 
first,  for  the  cash  dividend  payable  to  them,  and,  second,  the  cash  re- 
quired for  paying  other  creditors.  The  banks  also  were  to  have  other 
preferences  in  the  way  of  pledge  of  the  corporate  stock  and  indorse- 
ments of  two  of  the  corporation's  representatives.  Certain  creditors 
cq>posed  the  acceptance  of  the  offer;  a  large  majority,  however,  fa- 
vored it,  and  the  referee  recommended  its  approval.  The  District 
Judge  declined  to  confirm  the  composition,  because  of  failure  to  give 
jurisdictional  notice  of  the  amended  offer  (217  Fed.  488),  but  per- 
mitted its  resubmission.  An  appraisement  of  the  debtor's  property  was 
had,  under  direction  of  the  court.  Further  extended  hearing  was  had 
before  the  referee;  a  large  majority  in  number  and  amount  of  cred- 
itors voted  in  favor  of  accepting ;  the  referee  reported  the  facts ;  Hie 
District  Court  refused  to  confirm  the  composition  as  unjust,  in  not 
maintaining  "tiie  equality  which  the  Bankruptcy  Act  contemplates" 
(221  Fed.  763) ;  and  on  January  13,  1915,  adjudicated  the  corporation 
a  bankrupt. 

The  beakntpt  then  petitioned  for  the  allowance  of  the  claim  of  its 
counsel,  amounting  to  several  thousand  dollars,  for  compensation  and 
expenses  in  representing  the  bankrupt  estate  from  the  filing  of  the 
petition  for  adjudication  until  the  adjudication  was  made.  This  ap- 
plication was  denied  by  the  referee,  and  the  latter's  order  affirmed 
by  the  District  Jud|;e.    The  petition  in  No.  2981  is  to  revise  that  order. 

One  of  the  creditors  opposing  the  confirmation  presented  a  petition 
asking  the  allowance  of  several  thousand  dollars  by  way  of  compen- 
sation and  expenses  of  counsel  in  resisting  confirmation.  This  appli- 
cation likewise  was  denied  by  the  referee,  and  his  order  affirmed  by 
the  District  Judge.   The  proceeding  in  No.  2988  is  to  review  that  order. 

[1,2]  1.  Section  24b  of  the  Bankruptcy  Act  (Comp.  St  1916,  § 
9608)  provides  the  appUcable  method  of  review.*  The  trustee  moves 
to  dismiss  botii  petiticMis,  as  not  taken  within  a  reasonable  time.  The 
order  of  the  District  Coiirt  in  No.  2981  was  entered  June  12,  1916;  the 
proceeding  was  not  docketed  in  this  court  until  October  2,  1916,  or 
nearly  four  months  later.  The  order  in  No.  2988  was  entered  April  24, 
1917 ;  the  notice  of  filing  petition  for  review  was  given,  and  service 
accepted,  on  October  24,  1916,  exactly  six  months  after  the  order  under 
review  was  made,  and  the  next  day  after  the  finding  of  facts  required 
by  our  rule  34(2)  was  signed,  although  the  actual  docketing  occurred 
two  days  later.  We  treat  the  application  as  made  within  six  months. 
The  statute  does  not  provide  any  limitation  of  time  for  bringing  pro- 
ceedings under  section  24b.  The  question  thus  is :  What  is,  under  the 
circumstances,  a  reasonable  time  therefor?    In  some  jurisdictions  an 

1  navidson  t.  Friedman  (C.  G.  A.  6)  140  Fed.  853,  72  C.  a  A.  liSS ;  Barnes  v. 
Pampd  (C.  C.  A.  e).lSQ  Fed.  625,  113  a  C.  A.  81;  Klnkead  v.  Bacon  (C.  C.  A. 
6)  230  Fed.  3fK>.  3M.  144  a  O.  A.  S04. 
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express  limitation  is  provided  by  rule.  Tbis  court  has  adopted  no 
rule  on  the  subject  The  holdings  of  the  different  circuits  as  to  what 
is  or  is  not  reasonable  time  -are  not  harmonious ;  the  periods  recog- 
nized as  reasonable  ranging  from  ten  days  to  six  months.  This  ques- 
tion we  have  never  definitely  passed  upon.  The  original  record  in 
No.  2988  was  long,  and  the  &iding  of  facts  in  that  case  naturally  took 
considerable  time.  The  proceedings  to  revise  have  delayed  no  appeaL 
Under  the  circumstances  we  do  not  feel  warranted  in  dismissing  either 
proceeding. 

2.  The  banlcrupt  employed  counsel  (a  firm  of  attorneys)  to  represent 
it  shortly  before  the  proceedings  in  bankruptcy  were  begun ;  the  peti- 
tion for  adjudication  having  been  filed  on  failure  of  an  attempt  to  ob- 
tain from  creditors  an  extension  of  time.  These  counsel  re{M-esented 
the  bankrupt  generally  throughout  the  bankruptcy  proceedings,  includ- 
ing the  preparation  of  die  original  and  amended  schedules  and  assist- 
ance in  the  other  acts  required  of  the  bankrupt  by  law ;  services  in  the 
composition  proceedings  diroughout,  including  the  negotiation  and 
preparation  of  offers,  arranging  for  financing  the  same,  and  hearings 
before  the  referee  and  ju^e;  advice  to  and  conferences  with  the 
officers  of  the  corporation  respecting  "the  management  of  the  business 
and  loee^ag  the  compan)r's  trade  aUve  during  the  unexpected  opposition 
to  the  company's  offer  of  composition,"  and  defending  the  estate 
against  an  attadmient  suit  and  proceedii^  to  enforce  mechanics'  and 
other  liens  on  the  property  of  the  estate. 

Counsel  divide  dieir  services  into  three  classes:  (1)  Those  specifi'- 
cally  required  of  the  bankrupt  (as  under  section  7  [Comp.  St.  1916,  § 
9591]),  for  which  compensation  is  specially  provided  by  section  64b{3) 
Comp.  St.  1916,  §  9648 ;  (2)  services  rendered  the  bankrupt  in  present- 
ing and  urging  the  acceptance  of  offered  compositions ;  (3)  the  expense 
of  preserving  the  estate  under  section  64b(l). 

[3]  As  to  the  first  class  of  items:  Counsel  had  been  paid  by  bznk- 
rupt  itself  $750  for  services  and  $100  by  way  of  expenses.  'The  ref- 
eree held  the  payment  "ample  for  that  portion  of  dieir  services  ren- 
dered in  assisting  the  bankrupt  in  performing  the  duties  imposed  upon 
it  by  the  act."  The  District  Judge  held  that  the  sum  paid  was  ample 
remuneration  "for  the  services  rendered,  which  were  separate  and 
apart  from  those  performed  in  endeavoring  to  effect  a  compositioo 
from  the  bankrupt's  creditors."  There  was  evidence  to  sustain  this 
finding,  at  least  so  far  as  respects  the  first  class  of  services  claimed 
for;  and  on  this  review  we  are  bound  by  such  determination.*  It  is 
dear  that  we  cannot  review  tfie  judgment  of  the  District  Court  as  to 
the  first  class  of  items. 

[4]  We  think  it  also  clear  that  the  compensation  claimed  for  services 
connected  with  the  composition  proceedings  cannot  be  allowed.  Serv- 
ices rendered  in  that  respect  have  no  relation  to  the  duties  of  the  bank- 
rupt enumerated  in  section  7  and  provided  for  by  section  64b(3).    Ctxor- 

i  In  re  Stewart  (C.  C.  A.  6)  179  Fed.  222,  228,  102  O.  a  A.  848 ;  Duryea 
Power  Oo.  v.  Sterabergh,  218  U.  a  20©,  302,  31  Sup.  Ct.  2B,  64  I*  Ed.  1047; 
In  re  Hotden  <C.  C.  A.  6)  206  Fed.  22».  283,  121  C.  a  A.  435;  KlnJuad  T. 
BucoQ,  supta,  230  Fed.  at  page  364,  144  C.  a  A.  C04. 
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position  proceedings  are  no  part  of  the  administration  of  bankrupt  es- 
tates ;  on  the  other  band,  their  object  is  to  defeat  the  proposed  adjudi- 
cation by  withdrawing  the  estate  from  ibe  jurisdiction  of  the  court 
Upcm  confirmation  the  title  to  the  estate  reivests  in  the  bankrupt  under 
section  70f  of  the  act  (Comp.  St  1916,  §  9654).  During  their  pendency 
the  bankruptcy  proceedings  proper  are  in  a  sense  suspended.  In  re 
Fogartjr  (C.  C.  A.  7)  187  Fed.  773,  109  C.  C.  A.  621.  We  are  unable 
to  distinguish  this  case  from  the  Fogarty  Case,  in  that  the  bankrupt 
there  was  a  natural  person,  while  here  it  is  a  corporation. 

[6]  The  question  remains  whether  the  services  of  counsel  in  ad- 
vising the  bankrupt  regarding  its  business  during  the  period  between 
ihe  filing  of  the  petition  and  tiie  adjudication  of  bankruptcy,  including 
legal  services  in  opposing  the  attachment  and  Hen  proceedings,  are 
within  section  64b(l)  of  the  act,  as  "the  actual  and  necessary  cost  of 
preserving  the  estate  subsequent  to  filing  the  petition."  The  debtor 
resisted  the  application  for  receiver,  receiverdiip  was  not  ordered,  and 
the  alleged  bankrupt  remained  in  complete  control  of  its  business  uortil 
the  adjudication,  except  that  shortly  before  that  timle  a  custodian  was 
appointed  to  make  purchases  necessary  to  keep  the  merchandise  stock 
in  "salable  condition,  to  countersign  checks  for  payments  and  make 
weekly  reports  of  purchases  and  sales.  The  statement  of  the  District 
Judge  before  quoted  may  perhaps  be  construed  as  holding  that  the 
payments  made  by  tiie  bankrupt  were  sufficient  to  cover  the  class  of 
serArices  here  under  consideration ;  but,  as  the  bankrupt's  counsel  dis- 
pute that  construction,  we  prefer  not  to  rest  our  decision  upon  it 

In  Randolph  v.  Scruffs,  190  U.  S.  533,  539,  23  Sup.  Ct  710,  47  U 
Ed.  1 165,  it  was  held  that  services  rendered  by  counsel  to  a  voluntary 
assignee  under  a  state  statute  might  be  allowed  in  subsequent  bank- 
ruptcy proceedings,  so  far  as  they  bendited  the  estate,  and  that,  in-- 
asmuch  as  the  assignee  would  be  allowed  a  lien  on  the  property  if  he 
had  paid  the  sum  allowed,  counsel  might  stand  in  his  shoes  and  be 
preferred  to  that  extent;  and  in  Re  Stewart,  supra,  we  held  that  an 
assignee  for  the  benefit  of  creditors  who  retained  possession  of  prop- 
erty for  some  years  after  the  fiUng  of  petition  in  bankruptcy  against 
his  assignor,  and  until  final  adjudication  and  the  appointment  of  a 
trustee  (no  receiver  having  been  appointed)  might  be  treated  in  the  set- 
tlement of  his  accounts  as  a  quasi  receiver,  and  allowed  compensation 
for  such  services  and  disbursements  as  benefited  the  estate.  Counsel 
seek  to  bring  themselves  within  these  decisions;  but  we  think  this 
contention  carries  the  doctrine  of  those  cases  entirely  too  far.  The 
bankrupt  had  not  obtained  possession  and  control  of  the  estate  through 
any  trust  or  representative  relation ;  it  had  personal  ownership.  True, 
it  was  charged  with  bankrupt(y  and  insolvency,  and,  should  the  charge 
be  sustained  and  the  offer  of  composition  be  refused,  this  right  of 
possession  and  management  would  be  taken  from  it;  and  meanwhile 
the  court  had  the  power  to  take  the  estate  into  its  own  custody.  But  this 
it  did  not  do,  and  presumably  because  of  the  pendency  of  composition 
proceedings.  The  claimants  rendered  the  services  we  are  now  con- 
siderii^  in  the  course  of  their  general  employment  as  the  personal  at- 
torneys of  the  bankrupt.    The  service  in  question  was  incidental  only 
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to  their  broad  and  general  empbymeat  to  protect  the  bankrupt  in  its 
retention  and  preservation  of  its  estate,  and  such  preservation  di- 
rectly worked  personal  benefit  to  the  alibied  bankrupt. 

To  permit  in  such  case  recovery  from  the  bankrupt  estate  for  serv- 
ices rendered  directly  to  the  bankrupt,  and  primarily  for  its  interest 
and  without  the  previous  authorization  of  the  court,  from  the  mere 
fact  that  as  the  result  of  adjudication  of  bankruptcy  ^e  estate  receives 
a  benefit  throoi^  its  preservation,  is,  in  our  opinion,  opposed  to  the 
policy  of  the  act.  Sudi  permission  would  give  opportunity  for  serious 
abuse  in  encouraging  an  allied  bankrupt  and  its  counsel  to  undertake 
service  in  its  or  their  discretion  in  the  expectation  (in  case  of  adjudi- 
cation) of  obtaining  from  the  estate  a  compensation  which  experience 
shows  is  apt  to  be  more  or  less  speculative  in  amount  The  denial  of 
such  right  need  work  no  injustice.  Where  unusual  efforts  are  required 
to  preserve  an  estate  pending  bankruptcy  proceedii^,  receivership 
is  usually  called  for  ,*  but,  even  where  full  receivership  is  not  demand- 
ed, a  court  of  bankruptcy  may  and  should  exercise  a  quasi  receivership, 
to  the  extent  at  least  of  making  provision  in  advance  for  necessary 
services  intended,  in  case  of  bankruptcy  adjudication,  to  be  made  a 
charge  against  the  estate.  Indeed,  section  12a  of  the  Bankruptcy  Act, 
as  amended  June  25,  1910  (36  Stat.  839),  the  applicable  portion  of 
which  is  cited  in  the  margin,*  provides  a  method  whereby  the  expenses 
of  preserving  and  conducting  the  business  of  an  estate  pending  action 
on  the  composition  may  become  part  of  the  expenses  of  administra- 
tion, in  case  composition  is  finally  denied  and  adjudication  made,  and, 
impliedly  at  least  negatives  the  idea  that  such  expenses  may  become 
part  of  the  expenses  of  administering  the  estate  where  the  defendant, 
without  invoking  the  action  of  the  court,  in  the  prescribed  manner, 
voluntarily  and  on  its  own  sole  motion  continues  the  conduct  of  its 
business.  In  nothing  we  have  said  should  we  be  understood  as  ques- 
tioning the  entire  good  faith  of  counsel.  We  think  the  order  of  the 
District  Court  denying  compensation  should  be  affirmed 

3.  The  principal  ground  on  which  the  claim  for  compensation  and 
expenses  of  counsel  in  opposing  the  confirmation  is  rested  is  that  the 
rejection  of  the  composition  resulted  in  substantial  benefit  to  the  bank- 
rupt estate,  entitling  those  bringing  about  that  result  to  reimbursement 
of  expenses  therein,  as  "the  actual  and  necessary  cost  of  preserving  the 
estate"  authorized  by  secticm  €Ah(l)  of  the  Bankruptcy  Act.  Autihori- 
ty  to  so  reimburse  is  also  claimea  to  be  found  in  the  general  equity 
powers  of  the  court.  The  District  Court  found  that  the  claim  present- 
ed was  exorbitant  in  amount,  that  a  large  part  of  the  services  and  ex- 
penses charged  for  were  wholly  unnecessary,  that  it  was  at  least  doubt- 
ful whether  the  estate  had  been  benefited  by  the  defeating  of  the  com- 
position, and  that  no  authority  existed  for  making  the  reimbursement 
asked. 

>  "Id  compoeltlOQS  before  adjudication  the  bankrupt  shall  file  the  required 
schedules,  and  thereupon  the  court  shall  call  a  meeting:  of  creditors  for  the 
allowance  of  claims,  examination  of  the  bankrupt,  and  preservation  and 
ecmduct  of  estates,  at  which  meeting  the  }ndge  or  referee  shall  preside ;  and 
action  upon  the  petition  for  adjudication  shall  be  d^ayed  ontU  It  ahall  >>e 
Uotermined  whether  Buch  composition  shall  be  oonflrmed." 
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[I,  7]  The  composition  offer  first  reported  was  in  reality  a  second 
offer,  differing  from  the  first  only  in  that  it  included  provision  for  the 
third  mortgage  mentioned.  Creditors  have  already  received  dividends 
amounting  to  45  per  cent,  which  is  exactly  the  amount  of  the  first 
offer.  After  bankruptcy  administration,  there  remains  in  the  trustee's 
bands,  above  certain  future  disbursements,  about  $15,000,  which,  unless 
further  reduced  (as  it  does  not  appear  it  will  be),  would  pay  about  10 
per  cent,  more  to  unsecured  creditors.  It  is  not  clear,  however,  that 
creditors  would  have  received  less  if  the  second  composition  offer  (the 
only  one  reported  on  and  considered  by  the  District  Judge)  had  been  ac- 
cepted. The  fact  that  the  second  offer  may  have  been  the  result  of 
opposition  to  the  first  does  not,  we  think,  justify  the  adoption  of  the 
first  offer  as  an  inflexible  basis  of  determining  ultimate  benefit  to  the 
estate,  for  petitioner  and  its  associates  equally  opposed  the  second  offer, 
and  in  fact  the  principal  contest  seems  to  have  occurred  after  that  offer. 
We  think  the  District  Court  justified  in  den)ang  the  petition  to  reim- 
burse on  the  ground  that  benefit  to  the  estate  from  the  rejection  of  the 
composition  was  not  clear.  But,  however  this  may  be,  it  seems  plain 
that  the  expense  of  opposing  the  offer  of  composition  is  not  an  "actual 
and  necessary  cost  of  preserving  the  estate,"  within  section  64b(l), 
and  that  to  so  hold  would  violate  the  purpose  and  spnrit  of  the  Bank- 
ruptcy Act,  which  carefully  protects  tile  estates  of  bankrupts  against 
claims  by  creditors  and  counsel,  except  to  the  extent  that  specific  provi- 
sion is  made  therefor  in  the  act.    This  purpose  is  manifest  throughout. 

It  is  only  by  a  strained  and  artificial  construction  that  a  successful 
opposition  to  an  offer  of  composition  can  be  regarded  as  "preserving 
the  estate."  The  bankrupt  has  an  absolute  right  to  make  an  offer. 
The  question  whether  it  shall  be  accepted  is  largely  one  of  policy  (per- 
haps partly  of  sentiment),  as  to  which  different  creditors  may  well 
entertain  different  views,  depending  in  part  at  least  upon  their  relations 
to  the  alleged  bankrupt  and  its  business,  past  or  prospective,  as  well 
as  their  individual  and  immediate  needs.  Necessarily,  there  is,  in  the 
usual  case,  more  or  less  uncertainty  as  to  the  ultimate  financial  benefit 
connected  with  the  acceptance  or  rejection  of  any  composition  offer. 
Primarily  the  statute  is  intended  to  give  to  a  majority  of  creditors  in 
number  and  amount  power  to  decide  whether  the  composition  shall  be 
accepted.  The  provision  requiring  approval  by  the  court  seems  de- 
signed for  the  protection,  first,  of  the  dissenting  nrinority  as  against 
the  favoring  majority,  and,  second,  of  the  controlling  majority  as 
against  an  imposition  leading  to  their  approval;  but  essentially  and 
ultimately  the  acceptance  is,  so  far  as  concerns  creditors,  one  of  policy. 
To  allow  creditors  to  recover  from  the  estate  for  expenses  incurred  in 
the  adoption  of  one  line  of  policy  as  against  another  would,  we  think, 
seriously  contravene  the  purpose  of  the  act,  and  open  the  door  to  un- 
limited and  unseemly  effort  and  expenditure  at  the  cost  of  the  estate. 
In  the  Fogarty  Case,  supra.  Judge  Baker,  in  discussing  composition 
proceedings,  well  said : 

"If  a  contest  ensues,  it  is  between  the  bankrapt  (and  bis  backers)  on  tbe 
one  side  and  tbe  dissenting  creditors  on  tbe  otber,  over  tbe  question  wbetber 
tbe  estate  sball  remain  In  ooort  to  be  administered  or  go  back  to  tbe  bank- 
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rnpt.  In  boA  a  contest  the  dlaaendng  credlton  most  bear  their  end  In  pay^ 
lag  attorney'*  fees.  Squitably,  wby  should  not  tlie  bankrupt  and  his  backna 
pay  theln?" 

While  this  language  was  obiter,  because  not  invcdving  reimburse- 
ment to  those  defeating  a  composition,  we  think  it  applicable  to  the  in- 
stant case.  In  practice,  if  the  situation  is  such  as  to  justify  contests  of 
this  nature,  combinations  between  creditors  can  usually  afford  a  meas- 
urable degree  of  protection. 

[8]  The  nature  of  the  objections  made  naturally  justified  the  employ- 
ment of  counsel  for  their  presentation,  and  it  is  true  that  in  the  absence 
of  a  trustee  creditors  alone  could  make  the  contest  But  these  facts 
do  not  alter  the  distinctive  nature  of  the  contest  as  one  between  two 
o{^sing  facticMis  of  creditors,  nor  bring  the  case  within  the  statute 
invoked.  Nor  does  it  materially  alter  the  case  that  some  of  the  ob- 
jections made  to  the  composition  offer  involved  charges  of  misrepre- 
sentation and  bad  faith,  or  that  they  presented  facts  wUch,  if  establish- 
ed, would  forbid  discharge  and  thus  defeat  composition.  The  argu- 
ment of  analogy  to  opposition  to  a  discharge  is,  we  think,  sufficiently 
answered  by  what  is  said  on  that  subject  in  the  Fogarty  Case.  Nor  do 
we  think  the  court  can,  under  its  general  equity  powers,  grant  the  re- 
imbursement asked.  The  authorities  invoked  by  petitioner  do  not  sus- 
tain its  contention.  For  example,  Tr.ustees  v.  Greenough,  105  U.  S. 
527,  26  L.  Ed.  1157,  holds,  so  far  as  material  here,  only  that  one  gener- 
ally interested  with  others  in  a  common  fund,  who  in  good  faith  main- 
tains the  necessary  liticration  to  save  it  from  waste,  and  secure  its 
proper  application,  is  entitled  in  equity  to  the  reimbursement  of  his 
costs,  as  between  solicitor  and  client,  either  out  of  the  ftmd  itself  or 
by  proportionate  contributions  from  those  who  receive  the  benefit  of 
the  litigatiMi.  The  holdings  in  Randolph  v.  Scruggs  and  In  re  Stewart 
have  already  been  referred  to  in  an  earlier  paragraph  of  this  opinion. 
In  the  Roadarmour  Case,  177  Fed.  379,  381,  100  C.  C.  A.  611,  we  dis- 
claimed an  intention  to  hold  a  lack  of  authority  in  'the  bankruptcy 
court,  under  its  general  equity  powers,  to  allow  compensation  to  at- 
torneys employed  by  creditors,  under  proper  safeguards,  to  defend 
against  the  allowance  of  claims  where  the  trustee  refuses  to  make  the 
defense.  None  of  these  cases  in  our  opinion  sustains  the  right  of  cred- 
itors to  recover  from  the  estate  the  expenses  of  a  successful  opposi- 
tion to  an  offer  of  composition. 

[9]  The  suggestion  that  the  claim  for  reimbursement  is  sustainable 
as  an  attorney's  fee  "to  the  petitioning  creditors  in  involuntary  cases" 
tmder  section  64b(3)  of  the  act  is  without  merit  Petitioner  and  his  as- 
sociates were  not  actually  petitioning  creditors,  either  originally  or  by 
intervention  >  they  did  not  become  constructively  such  from  the  mere 
facts  that  -during  the  pendency  of  the  composition  proceedings  the  pe- 
titioning creditors  (who  were  with  the  majority  favoring  the  composi- 
tion) did  not  press  their  petition  for  adjudication,  and  that  those  op- 
posing the  composition  urged  that  the  case  be  brought  to  adjudication, 
and  taally  contributed  to  bringing  about  the  hearing  on  the  original 
petition.    Creditors  who  opposed  the  composition  naturally  favored  ad- 
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judication ;  those  favoring  composition  quite  as  naturally  opposed  i 
judication  while  composition  proceedin|;s  were  pending. 

The  respective  orders  under  review  in  the  two  cases  are  affirm 
with  costs. 


DALTON  V.  HTJMPHHBTS  et  aL 

In  re  BOBBRT  HARRIS  &  BRO.*S  ESTATB. 

(Olrcnlt  Oourt  of  Appeals,  Foaith  GIrcolt.    May  l,  191T.) 

No.  1487. 

1.  Bankbuftct  4=3440 — Bbvuw — Affeal  as  Pbopeb  Rkmxdt. 

A  member  of  a  linn.  Indebted  to  a  bank  in  wblcb.  tbe  ilrm  owned  Bt< 
died,  and  his  son  succeeded  to  Us  interest  Tbe  new  firm  became 
debted  to  tbe  bank,  and  later  became  bankrupt.  The  trustee  filed  a  { 
tion,  stating  his  opinion  that  the  rights  ot  general  creditors  to  the  b 
stock  were  subordinate  to  the  bank's  statutory  Hen,  and  recommenc 
tbe  court  to  so  decree,  and  to  direct  a  sale.  Creditors  of  the  old  firm  1 
an  answer,  and  the  matter  was  sent  to  a  special  master.  About  1 
time,  creditors  of  the  old  flrra  procured  tbe  appointment  of  a  rece' 
for  ttie  old  firm,  who  filed  an  answer  and  petition  of  Intervention,  clt 
ing  the  stock  as  tbe  property  of  tbe  old  firm,  and  this  answer  and  i 
tion  were  also  referred  to  the  special  master.  The  master  sustained 
lien,  and  held  that  title  to  the  stock  was  vested  in  tbe  trustee,  and 
report  was  confirmed.  Held  that,  while  the  issue  arising  upon 
trustee's  petition  and  the  creditors'  answer  did  not  directly,  if  at  all, 
volve  tbe  ownership  of  the  stock,  the  issue  raised  by  the  answer  and 
terventioa  of  the  receiver  was  a  controversy  arising  in  bankruptcy 
ceedlngs,  and  reviewable  by  appeal. 

[Kd.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  916.] 

2.  BaNKBXTFTCT    «=»440— APPBAti — SOOFK   OF   RbTTEW. 

While  the  issue  as  to  the  bank's  lien,  standing  by  itself,  was  a  proc 
ing  in  bankruptcy,  reviewable  only  by  petition  to  revise,  it  was 
separable  from  the  issue  as  to  ownership,  and  this  issue  carried  wit 
and  gave  jurisdiction  to  review  on  appeal  the  subordinate  question 
specting  tbe  lien  of  the  bank. 

[Ed.  Note. — XV>r  other  cases,  see  Banknqttcy.  Cent  Dig.  |  916.] 

ft.  Banks  and  Bankiro  «se42 — ^Idiit  on  Stock — OwNBasRiP  of  Stock. 

Where  one  men^r  of  a  firm,  indebted  to  a  bank  in  whidi  the 
owned  stock,  died,  and  his  son  succeeded  to  his  interest  the  bank 
not  entitled  to  a  lien  on  the  stock  for  the  new  firm's  Indebtedness  t 
under  a  provision  of  its  charter  giving  a  ilm  on  stock  for  debts  du 
stockholders,  in  tbe  absence  of  any  transfer  of  the  ownership  of 
stock  to  the  new  firm,  on  the  theory  that  in  bankruptcy  a  partnershi 
a  separate  entity, '  continuing  notwithstanding  the  death  of  on( 
more  of  Its  members,  as  a  partnership  is  treated  as  an  entity  only 
certain  purposes,  the  most  important  of  which  is  the  distribution  of  as 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  gj 
66-60.] 

4.  Pabtnkbship  ^=3245(3) — Death  of  Pabtnes — ^Disposttion  of  Assets. 
Upon  the  death  of  one  member  of  a  firm,  title  to  its  assets  vest 
tbe  surviving  partjier,  with  the  right  acting  in  good  faith,  to  make 
valid  disposition  thereof. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent.  Dig.  |  615.] 

^soVot  other  case*  >e«  same  topic  A  KKT-NVMBBR  In  sU  Ker-Nmnb«r«4  DlgMt*  a  In 
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5.  PAJtTNKBSHIP  «=>245(1) — DKATH  OF  PaBTR*B— ABinTTIHa  LCSATEB  TO  KlISI. 

Where  a  partner  liequeathed  his  Interest  In  the  firm  to  hU  son,  the  sur- 
viving partner  could  recognize  the  son's  ownership  of  an  undivided  half 
of  partnership  property,  and  admit  blm  to  Joint  possession,  without  the 
aid  of  an  administrator. 

lEd.  Note. — For  other  cases,  see  Partnership,  Cent.  Dig.  |  514.] 

6.  Pabtnebship  ®=»245(3) — Death  of  Pabtkkb — UisPOsrnoN  of  Assets. 

In  the  absence  of  protest  or  adverse  action  by  creditors  of  a  firm 
dissolved  by  the  death  of  one  of  its  members,  the  surviving  partner 
could  exercise  his  right  to  dltvose  of  Its  assets  by  transferring  them  in 
consideration  of  an  agreement  to  pay  its  debts  to  a  new  Arm,  composed  of 
himself  and  the  deceased  partner's  legatee,  who  were  already  in  posses- 
sion of  the  property. 

[Ed.  Note. — SVx-  other  cases,  see  Partnership,  Coit  Dig.  i  51S.] 

7.  Banks  and  Barking  ®=»42 — Lien  on  Stock — Ownekship  of  Stock. 

Where  the  surviving  member  of  a  partnership  dissolved  by  the  death  of 
the  other  member  acted  with  honest  intent  in  transferring  the  firm  assets 
to  a  new  firm,  composed  of  himself  and  the  deceased  partner's  l^atee, 
which  assumed  the  debts  of  the  old  firm,  and  creditors  assented  to  the 
ccHitinuance  of  the  business  by  the  new  firm,  the  new  firm  became  the 
owner  of  bank  stock  owned  by  the  old  firm,  and  its  Indebtedness  to  the 
bank  was  secured  by  the  statutory  lien  of  the  bank  on  its  stock. 

[Ed.  Note. — Tot  other  cases,  see  Banks  and  Banking,  Gent.  Dig.  H  60, 
5&-60.] 

8.  Pabtnebship  «s>183(S) — Application  or  Assets  to  Liabiuties — Rights 

OF  Cbeditobs. 

Where,  in  such  case,  the  creditors  of  the  old  firm  allowed  the  new  him 
to  take  up  the  business  and  carry  it  on  for  more  than  two  years,  and 
until  bankruptcy,  without  protest  or  objection,  their  nonaction  raised  a 
strong  presumption  that  the  new  firm  took  over  the  assets  and  assumed 
the  liabilities  of  the  old  firm  with  the  knowledge  and  consent  of  the 
old  firm's  creditors. 

[Ed.  Note.— IV»  other  cases,  see  Partnership,  Gent  Dig.  H  324-S27, 
348.] 

9.  Pabtnebseip  €=>183(3) — Apfucation  of  Assets  to  Liabilities — Bights 

OF  Cbeditobs. 

Creditors  of  the  old  firm,  who  by  their  nonaction  assented  to  the  new 
firm  taking  over  the  assets  and  assvunlng  the  liabilities  of  the  old  firm, 
could  not  upset  the  arrangement  and  require  the  application  of  the 
former  property  of  the  old  firm  to  the  payment  of  their  debts. 

[Ed.  Note.— For  other  cases,  see  Partnership,^  Cent  Dig.  U  324-327, 
348.} 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Greensboro,  in  Bankruptcy;  James  E. 
Boyd,  Judge. 

Petition  by  Ira  R.  Humphreys,  trustee  of  the  estate  of  Robert  Har- 
ris &  Bro.,  bankrupts,  for  the  sale  of  certain  stock  claimed  to  be  sub- 
ject to  a  lien  in  favor  of  the  Citizens'  Bank  of  Reidsville,  N.  C.  From 
a  decree  confirming  the  report  of  a  special  master,  W.  R.  Dalton,  re- 
ceiver, appeals.    Affirmed. 

Thomas  C.  Hoyle  and  R.  C.  Strudwick,  both  of  Greensboro,  N.  C 
(J.  T.  Morehead  and  W.  P.  Bynum,  both  of  Greensboro,  N.  C,  on  the 
brief),  for  appellaint. 

«Ea>For  otber  CB>eB  w*  same  topic  &  KBT-NDMBBR  In  all  Ksy-Nambsrail  DtcwU  *  Indue** 
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W.  M.  Hendren,  of  Winston-Salem,  N.  C,  and  Robert  P.  Levis,  of 
New  York  City  (H.  R.  Scott,  of  Reidsville,  N.  C,  and  Manly,  Hendren 
&  Womble,  of  Winston-Salem,  N.  C,  on  the  brief),  for  appellees. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  For  many  years  Robert  Harris  and  his 
brother,  H.  .C.  Harris,  were  partners  in  the  business  of  manufactur- 
ing tobacco  at  Reidsville,  N.  C.,  under  the  firm  name  of  Robert  Harris 
&  Bro.  As  such  partners  they  were  the  owners  of  90  shares  of  the 
capital  stock  of  the  Citizens'  Bank  of  Reidsville,  of  which  50  shares 
were  aciquired  in  June,  1885,  and  40  shares  in  April,  1901.  Prior  to 
July,  1898,  they  became  indebted  to  the  Citizens'  Bank  in  the  sum  of 
abfut  $17,000,  of  which  $11,000  was  represented  by  their  firm  notes 
an^$6,000  by  notes  signed  jointly  by  them  and  ano^er  concern.  The 
charter  of  the  bank  provides  that  it  "shall  have  a  lien  on  the  stock  for 
the  debts  due  it  by  the  stockholders,  before  and  in  preference  to  other 
creditors,"  and  thie  loans  in  question  were  made  upon  the  faith  of  this 
provision. 

H.  C.  Hariis  died  in  April,  1911,  leaving  a.  will,  drawn  by  himself,  by 
which  he  gave  his  entire  interest  in  the  partnership,  subject  to  a  charge 
for  his  wife's  suiq>ort,  to  his  son,  W.  C.  Harris,  who  had  for  some  time 
been  connected  with  the  business.  The  will  was  duly  probated,  but  it 
named  no  executor,  and  no  administrator  with  the  will  annexed  was 
appointed.  Withoi^  other  legal  proceedings  of  any  sort,  but  acting  on 
this  testamentary  bequest,  and  in  evident  accord  with  the  desire  of  Rob- 
ert Harris  and  the  family  of  his  deceased  brother,  the  son  at  once  as- 
sumed to  take  the  place  of  his  father  as  a  member  of  the  firm,  and 
thereupon  the  business  went  on  as  before,  under  the  same  firm  name, 
and  apparently  without  any  public  announcement  of  the  change  of  per- 
sonnel, except  by  putting  W.  C.  Harris,  instead  of  H.  C.  Harris,  on 
the  letter  beads  of  the  company,  for  convenience  the  terms  "old 
firm"  and  "new  firm"  will  be  used  to  designate  the  partnership  before 
and  after  the  change  of  membership. 

The  notes  above  mentioned,  were  renewed  at  intervals  of  three  or 
four  months  during  the  lifetime  of  H.  C.  Harris,  and  they  continued  to 
be  renewed  in  the  same  manner  after  his  death ;  the  aggregate  amount 
remaining  at  $17,000.  The  cashier  of  the  bank  testified,  in  September, 
1913,  that  "up  to  three  years  ago,"  when  a  new  note  was  taken,  the  old 
note  was  marked  "Cancelled"  or  "Paid,"  but  since  that  time  the  old 
notes  had  always  been  mariced  "Renewed."  When  W.  C.  Harris  came 
into  the  firm^  the  bank  was  assured,  both  by  him  and  by  Robert  Harris, 
that  the  business  would  continue  the  same  as  before,  and  that  the  bank 
would  have  its  lien  on  the  90  shares  of  stock,  which  were  worth  more 
than  its  loan;  and  so  the  loan  was  extended  by  successive  renewals 
of  the  notes.  Thus  matters  went  on  for  upwards  of  two  years,  during 
which  time  a  laree  part  of  the  indebtedness  of  the  old  firm  to  other 
creditors  was  paid  off  and  fresh  indebtedness  incurred  by  the  new 
firm.  Then  misfortune  came,  and  in  June,  1913,  the  new  firm,  together 
with  Robert  Harris  and  W.  C.  Harris  as  individuals,  was  forced  into 
bankruptcy.     In  due  course  the  bank  made  proof  of  its  debt  and 
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claimed  a  lien  upon  the  stock  in  question  by  virtue  of  the  above-quoted 
provision  of  its  charter. 

On  August  1,  1913,  the  trustee  filed  a  petiti<Hi,  reciting  the  indebt- 
edness to  the  bank  and  the  stock  ownership  of  the  bankrupts,  stating 
his  opinion  tfiat  the  rights  of  general  creditors  to  this  stock  were  sul^ 
ordinate  to  the  statutory  lien  of  the  bank,  and  recommending  the  court 
to  so  decree,  and  to  direct  a  sale  of  the  stock  accordingly.  An  answer 
"to  this  petition  was  filed  a  little  later  by  two  creditors  of  the  old  firm, 
and  thereupon  the  matter  was  sent  to  the  referee  in  bankruptcy  as 
special  master.  About  this  time  certain  creditors  of  the  old  firm  took 
some  action  in  a  state  court  of  North  Carolina  which  resulted  in  tlie 
appointment  by  that  court  of  a  receiver  of  the  partnership  composed 
of  Robert  Harris  and  H.  C.  Harris,  of  which  Robert  Harris  was  the 
surviving  partner.  This  receiver  came  into  the  baricruptcy  procee*ng 
in  January,  1914,  with  an  answer  to  the  petition  of  the. trustee,  ana  in 
the  following  month  with  a  petition  of  intervention,  in  which  answer 
and  petition  he  set  up,  among  other  things,  that  the  old  firm  was  dis- 
solved by  the  death  of  H.  C.  Harris,  that  its  affairs  had  not  been  wound 
up  and  settled,  that  its  assets  were  insufficient  to  pay  its  creditors  in 
full,  that  tiie  trustee  in  bankruptcy  had  been  put  in  possession  of  the 
property,  including  the  manufacturing  plant  and  the  90  shares  of  bank 
stock,  that  this  property  belonged  to  him  as  receiver  of  the  dissolved 
partnership,  and  that  it  should  not  be  used  to  pay  the  debts  of  the  bank- 
rupt firm  of  Robert  Harris  and  W.  Q.  Harris ;  and  he  prayed  the  court 
to  so  adjudge  and  to  direct  the  trustee  to  turn  the  propierty  over  to  him 
as  such  receiver. 

So  far  as  the  record  discloses  the  litigation  under  review  is  con- 
fined to  the  bank  stock,  and  involves  (1)  the  right  of  the  bank  to  a  lien 
thereon  as  security  for  its  debt,  and  (Z)  the  title  to  the  stock  as  be- 
tween the  trustee  and  the  receiver.  The  special  master  sustSuned  the 
lien  claimed  by  the  bank,  and  also  held  that  title  to  the  stock  was  vested 
in  the  trustee,  and  his  report  was  confirmed  by  the  district  court.  The 
receiver  appeals. 

A  motion  is  here  made  to  dismiss  the  appeal,  at  least  in  part,  on 
the  ground  that  the  decree  below  determines  two  separate  and  distinct 
questions,  namely,  the  lien  of  the  bank  and  the  title  to  the  stock ;  that 
the  first  of  these  questions,  taking  into  account  the  way  it  was  raised, 
is  not  a  "controversy  arising  in  bankruptcy  proceedings,"  which  can  be 
reviewed  by  appeal,  but  rather  and  strictly  a  "proceeding  in  bankrupt- 
cy," which  is  reviewable  only  by  petition  to  superintend  and  revise,  to 
be  filed  within  10  days ;  and  that  consequently  this  court  is  without  ju- 
risdiction as  to  50  much  of  the  decree  as  adjudges  the  bank  to  have  the 
lien  it  claims.  And  in  this  connection  it  is  asserted  that  the  question 
of  title  is  of  no  consequence,  if  the  hen  be  sustained,  since  the  value 
of  the  stock  is  less  than  the  bank's  debt. 

[1,2]  It  appears  to  be  the  ca.se,  as  the  appellee  says,  that  the  is- 
sue first  referred  to  the  special  master,  arising  upon  the  trustee's  petition 
for  leave  to  sell  subject  to  the  bank's  lien,  which  he  conceded,  and  the 
answer  of  certain  creditors  denying  such  lien,  did  not  involve  directly, 
if  at  all,  the  ownership  of  the  stock.    But  that  issue  practically  disap- 
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peared,  or  was  merged  in  the  larger  issue  raised  by  the  answer  and 
intervention  of  the  receiver,  which  was  also  referred  to  the  special 
master,  as  his  report  recites,  and  which  thereupon  became  the  real 
basis  of  the  controversy.  In  the  proceeding  thus  initiated  the  bank  as- 
sumed the  burden  of  establishing  its  lien,  and  in  effect  adopted  the 
petition  of  the  trustee  as  its  answer  to  the  intervention  of  the  receiver. 
Thus  was  presented  the  broader  question  of  the  receiver's  title  and 
right  to  possession  of  property  in  the  hands  of  the  trustee,  and  we  are 
of  opinion  that  this  was  a  "controversy  arismg  in  bankruptcy  pro- 
ceedings," and  therefore  reviewable  by  appeal.  Hewit  v.  BerUn  Ma- 
chine Works,  194  U.  S.  296,  24  Sup.  Ct.  690,  48  L.  Ed.  986;  Security 
Warehouse  Co.  v.  Hand,  143  Fed.  32,  74  C.  C.  A.  186. 

True,  the  decree  below  decides  two  questions,  the  disputed  lien  and 
the  disputed  title,  and  it  might  be  conceded  that  the  first  of  these,  stand- 
ing by  itself,  would  be  a  "proceeding  in  bankruptcy,"  which  could  be 
reviewed  wily  by  petition  to  revise.  But  the  two  questicms  are  not 
separable  in  the  sense  that  they  are  independent  and  unrelated.  On  the 
contrary,  they  are  so  united  that  the  determination  of  one  virtually 
determines  the  other.  If  the  receiver's  contention  be  sustained,  the 
bank  has  lost  its  lien,  because  in  that  case  its  debtor,  the  new  firm, 
was  not  a  stockholder;  if  the  trustee's  concession  be  sustained,  the 
stock  belonged  to  the  new  firm  when  bankruptcy  occurred,  and  the 
lien  of  the  bank  attached  by  virtue  of  its  diarter  provision.  It  thus 
appears,  as  we  think,  that  the  question  of  title  is  the  dominant  question, 
since  it  includes  in  effect  or  draws  with  it  the  question  of  lien.  It 
would  be  an  anomalous  situation  if  this  court  should  hold  that  the  de* 
cree  under  review,  so  far  as  it  relates  to  the  lien,  must  stand  as  final, 
because  not  brought  here  by  petition  to  revise,  and  at  the  same  time 
hold,  so  far  as  it  relates  to  the  title,  that  it  must  be  reversed,  and  the 
stock  awarded  to-  the  receiver,  when  such  reversal  would  necessarily 
operate  to  deprive  the  bank  of  its  lien.  Since  the  character  of  the 
proceeding  must  be  determined  "by  the  nature  of  the  claim  set  up 
against  the  trustee  in  bankruptcy,"  as  the  Supreme  Court  said  in  Coder 
V.  Arts,  213  U.  S.  223,  236,  29  Sup.  Ct.  436,  441  (53  L.  Ed.  772,  16 
Ann.  Cas.  1008),  it  seems  clear  to  us  tiiat  the  receiver's  claim  of  title 
and  right  of  possession  must  be  regarded  as  the  controlling  issue, 
which  carries  with  it,  and  gives  jurisdiction  to  review,  the  subordinate 
question  respecting  the  lien  of  the  baiOc.  The  motion  to  dismiss  is 
denied. 

[3]  On  the  merits  the  case  is  not  without  difiicitlty.  Whilst  the  eq- 
uities are  strongly  with  the  appellee,  the  decree  in  its  favor  cannot  be 
upheld  unless  it  finds  support  in  approved  and  defensible  rules  of  law. 
Despite  the  learned  argument  of  counsel  for  the  bank,  we  are  unable 
to  accept  his  contention  tfiat,  "under  the  bankntptcy  law,  a  partnership 
is  an  entity  separate  and  distinct  from  the  individuals  composing  it, 
and  consequently  must  continue  as  the  same  entity,  notwithstanding 
death-  among  the  individuals,  very  much  like  a  corporation."  The 
doctrine  of  a  separate  partnership  entity  has  been  declared  more  or 
less  positively  in  a  number  of  cases,  though  with  a  refinement  of  rea- 
soning, as  it  seems  to  us,  that  the  ordinary  mind  does  not  firilow  with 
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satisfaction.  The  Supreme  Court,  however,  in  Francis  v.  McNeal,  228 
U.  S.  695,  33  Sup.  Ct.  701,  57  L.  Ed.  1029,  L.  R.  A.  1915E,  706,  has 
pointed  out  the  unsubstantial  nature  of  this  doctrine,  and  held,  more- 
over, that  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544) 
establishes  no  principles  at  variance  with  the  common-law  rules  re- 
specting partnership  relations.  Referring  to  certain  sections  of  the  act, 
the  opinion  in  that  case  says : 

"No  doubt  these  clauses,  taken  together,  recognize  the  Arm  as  an  entity  for 
certain  pnrpoaes,  the  miost  Important  of  which  after  all,  is  the  old  mle  as  to 
the  prior  claim  of  partnership  debts  on  partnership  cssets  and  that  of  In- 
dividual debts  upon  the  individual  estate.  •  •  •  But  we  see  no  reason  for 
supposing  that  It  was  Intended  to  erect  a  commercial  device  for  expressing 
special  relations  Into  an  absolute  and  universal  formula — a  guillotine  for  cut- 
ting otF  all  the  consequences  admitted  to  attach  to  partnerships  elsewhere 
than  in  the  bankniptcy  courts." 

These  observations  plainly  refute  the  contention  here  considered. 
If,  as  Mr.  Justice  Holmes  declares,  the  most  important  purpose  for 
which  we  can  recognize  a  partnership  entity  is  limited  to  the  distribu- 
tion of  assets,  we  may  well  conclude  that  its  vitality  does  not  survive 
the  death  of  a  member.  It  must,  tiieref  ore,  be  held  in  this  case  that  the 
old  firm  and  new  firm  are  not  in  law  the  same. 

[4-7]  But  this  ruling  does  not  determine  the  title  to  the  stock  or 
the  lien  of  the  bank,  and  our  views  upon  those  questions  remain  to  be 
stated.  The  situation  is  this :  When  H.  C.  Harris  di^,  the  old  firm 
was  dissolved,  and  the  title  to  its  assets  vested  in  Robert  Harris,  the 
surviving  partner,  with  the  right,  acting  in  good  faith,  to  make  any  valid 
disposition  of  the  same.  Fitzpatrick  v.  Flannagan,  106  U.  S.  648,  657, 
1  Sup.  Ct.  369, 27  L.  Ed.  21 1.  But  W.  C.  Harris,  as  legatee  of  his  father, 
owned  an  undivided  half  of  the  partnership  property,  and  manifestly 
Robert  Harris  could  recognize  that  ownership  and  admit  his  nephew 
to  joint  possession  without  the  aid  of  an  administrator.  Nor  does 
it  seem  to  us  doubtful,  under  the  authority  just  dted,  that  the  surviving 
partner  of  the  old  firm,  in  the  absence  of  protest  or  adverse  action  by 
creditors,  could  exercise  his  right  to  dispose  of  .its  assets  by  transfer- 
ring the  same,  for  the  consideration  of  agreeing  to  pay  its  debts,  to  a 
new  firm  composed  of  W.  C.  Harris  and  himself,  who  were  already  in 
possession  of  the  property.  Assuming  that  all  parties  acted  with  hon- 
est intent,  as  appears  to  be  conceded,  and  that  the  creditors  assented 
to  a  continuance  of  the  business  by  the  new  firm,  the  evident  effect  of 
the  arrangement  was  to  make  that  firm  the  owner  of  the  stock  in  ques- 
tion. It  thereby  became  the  actual  stockholder,  in  place  of  the  old 
firm,  and  its  indebtedness  to  the  bank  was,  therefore,  secured  by  the 
lien  imposed  upon  its  stock  by  the  terms  of  the  bank's  charter, 

[8,  8]  It  goes  without  saying  that  creditors  .of  the  old  firm,  at  the 
time  of  H.  C.  Harris'  death,  had  frdl  right  to  require  the  business  to 
be  wound  up  and  the  partnership  property  applied  to  the  payment  of 
their  debts.  But  they  took  no  steps  to  that  end.  Without  protest  or 
objection  they  allowed  the  new  firm  to  take  up  the  business  and  carry 
it  on  for  more  than  two  years ;  there  was  no  dissent  until  after  the 
bankruptcy.    In  the  circumstances,,  this  long  acquiescence,  manifested 
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at  least  by  nonaction,  raises  a  strong  presumption  that  the  new  firm 
succeeded  the  old  firm,  taking  over  its  assets  and  assuming  its  liabili- 
ties, with  the  knowledge  and  consent  of  the  former's  creditors.  In- 
deed, it  is  quite  significant  that  the  receiver  does  not  allege,  either  in  an- 
swer to  the  trustee's  petition  or  in  his  separate  intervention,  that 
any  creditor  of  the  old  firm  was  unaware  of  the  transfer  or  withheld 
his  assent  to  what  was  done  by  the  parties  thereto.  This  being  so,  it 
appears  plain  to  us  that  a  few  creditors  of  the  old  firm,  whose  debts 
remain  unpaid,  should  not  now  be  permitted  to  upset  an  arrangement 
to  which  they  presumably  consented  and  which  at  the  time  was  un- 
doubtedly deemed  best  for  all  concerned.  Assuming  the  assent  of  cred- 
itors, as  we  are  warranted  in  doing,  the  validity  of  the  transaction,  and 
its  resulting  transfer  of  title  from  the  cAd  firm  to  the  new,  are  amply 
sustained  by  Fitzpatrick  v.  Flannagan,  supra,  and  the  earlier  case  of 
Case  V.  Beauregard,  99  U.  S.  119,  25  h.  Ed.  370,  in  which  the  rule  of 
law  is  so  dearly  stated,  and  the  principle  upon  which  it  rests  so  fully 
explained,  as  to  leave  no  occasion  for  further  comment. 

It  may  be  added,  however,  that  the  bankruptcy  court  had  the  disputed 
stock  in  custody  and  complete  jurisdiction  of  all  the  interested  parties. 
As  a  court  of  equity,  in  matters  of  this  kind,  it  had  the  undoubted , 
power  to  make  such  determination  of  the  controversy  as  justice  ap- 
peared to  require.  We  are  convinced  that  hs  decree  is  right,  and  shotlld 
not  be  disturbed. 

Affirmed. 


JOMBS  T.  BLAIB  et  aL 

In  re  BIAIR-FRAZIER  CO.'S  ESTATB. 

(CSrcnlt  Court  at  Appeals,  Fourth  OircuU.     June  1,  191T.) 

No.  1516. 

1.  BaITKBUFTCT   <— 1 110— B«TI»W — ^APFKAI.. 

A  petition  by  a  trustee  In  bankruptcy,  ollegiBg  that  the  banlorapts  and 
their  agent  had  collusively,  knowingly,  and  fraudulently  concealed  and 
withheld  from  the  trustee  certain  of  their  aoaets,  intending  to  hinder, 
delay,  and  defraud  their  creditors,  and  that  the  bankrupts  failed  and 
refused  to  turn  over  surh  assets  when  required  to  do  so  by  referee,  was 
dismissed.  Bankr.  Act  July  1,  1898^  c.  541,  {  24a,  30  Stat.  653  (Comp. 
St.  1916,  S  9606),  declares  that  the  Supreme  Court  of  the  United  States 
and  the  Circnit  Court  of  Appeals  shall  have  appellate  jurisdiction  of 
controversies. arising  in  bankruptcy  proceedings,  while  section  24b  declares 
that  the  Circuit  Courts  of  Appeals  shall  have  Jurisdiction  In  equity  to  su- 
perintend and  revise  in  matter  of  law  .the  proceedings  of  the  several 
Inferior  courts  of  bankruptcy.  Section  25a  (Comp.  St.  1916,  {  9609)  de- 
clares that  appeals  as  in  equity  cases  may  be  taken  in  bankruptcy  pro- 
ceedings to  the  Circuit  Courts  of  Appeals  from  a  judgment  adjudging  or 
refusing  to  adjudge  the  defendant  a  bankrupt,  from  a  judgment  granting 
or  denying  a  discharge,  and  from  a  Judgment  allowing  or  rejecting  a 
debt  or  claim  of  $500  or  over.  Held  that,  while  the  denial  of  the  peti- 
tion did  not  fall  within  any  of  the  classes  enumerated  In  section  25a. 
nevertheless  the  denial  of  such  petition  must  be  deemed  a  controversy 
arbdng  la  bankruptcy  proceedings,  as  distinguished  from  a  proceeding 
In  bankruptcy,  and  hence  the  denial  coold  be  reviewed  by  ajHieal,  whether 
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the  proceeding  be  cotaaldered  summary  or  pleoary ;  this  being  parttcalatly 

true,  in  view  of  ttae  wholly  technical  dlstlnctiona  of  the  differoit  pro- 
ceedings for  review. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  f  915.1 

2.  Bai«kbottct  4s»136(2) — PBocEEniRos — SiriaiABT  Pbogekdinob. 

As  bankrupts  are  required  by  statnte  to  embrace  aU  of  their  assets  in 
fheit  schedules,  die  bankruptcy  coart,  upon  petition  of  any  creditor,  set- 
ting up  a  concealment  of  assets,  must  hear  and  determine  the  matters  in  a 
summary  proceeding. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Guit  Dig.  (  235.] 

3.  Bankbuptct  «=>440 — Pbocekdinqb — Plenabt  Sdit. 

Bankr.  Act,  §  23  (Comp.  St.  1916.  S  9607),  declares  that  the  United 
States  Circuit  Courts  shall  have  Jurisdiction  of  all  controversies  at  law 
and  In  equity,  as  distingaished  from  proceedings  In  bankraptcy  between 
trustees  as  such  and  adverse  claimants,  and  that  suits  by  a  trustee  shall 
only  be  brought  In  the  courts  where  the  bankrupt  whose  estate  Is  being 
administered  might  have  prosecuted  them,  had  no  proceedings  in  liank- 
ruptcy  been  instituted.  A  trustee  in  bankruptcy  filed  a  petition,  alleging 
that  the  bankrupts  and  their  agents  had  colluslvely,  knowingly,  and 
fraudulently  concealed  and  withheld  assets,  with  the  intention  of  hinder- 
ing, delaying,  and  defrauding  their  creditor^  and' that  the  bankrupts  had 
failed  to  produce  such  assets  when  ordered  and  required  to  do  so  by  the 
referee,  "nie  bankrupts  and  their  agents  by  Joint  answer  set  forth  in  de- 
tail all  of  their  alleged  defenses,  making  e^very  issue  of  fact  necessary 
for  the  full  assertion  of  their  rights,  and  offered  evldenoe  In  support 
•  thereof.  Beli,  that  the  proceeding,  instead  of  l>eing  a  summary  one^ 
was  plenary  In  its  character,  involving  a  controversy  in  equity  under 
the  section. 

[Ed.  Note. — VoT  other  cases,  see  Bankruptcy,  C«it  Dig.  J  915.] 

4.  Bankbuptct  «»293(4) — Pboceedings — Jukisdiction  of  Coubt. 

In  such  case,  though  the  bankruptcy  court  could  not  determine  whether 
accounts  due  the  banki^pts  from  their  relatiTes  bad  been  fraudulently 
marked  paid,  so  as  to  bind  the  relatives,  who  were  not  parties,  yet  as  the 
agents  of  the  bankrupts  appeared,  and  without  objection  answered  those 
allegallshs  it  the  petition  setting  up  that  the  bankrupts  and  their  agents 
coUuslvely  concealed  property,  the  bankruptcy  court  acquired  Jurisdiction 
to  render  Judgment  against  the  agents ;  such  answer  being  a  consent  to 
the  bankruptcy  court's  exercise  of  Jurisdlcti»n  under  Bankr.  Act,  §  28. 

[Bd.  Note. — SV>r  other  cases,  see  Bankniptcy,  0«it.  CHg.  If  411,  417.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  South  Carolina,  at  Greenville,  in  Bankruptcy;  Joseph 
T.  Johnson,  Judge. 

Petition  by  Iredell  Jones,  Jr.,  trustee  in  bankruptcy  of  the  estate  of 
the  Blair-Frazter  Company,  bankrupt,  against  Elizabeth  M.  Blair  and 
others,  bankrupts.  From  a  decree  for  defendants,  petitioner  appeals. 
Reversed. 

John  D.  Lee,  of  Columbia,  S.  C,  and  Arthur  L.  Gaston,  of  Chester, 

5.  C,  for  appellant. 

Glenn  W.  Ragsdale,  James  G.  McCants,  and  Clarke  W.  McCants, 
all  of  Winnsboro,  S.  C.,  for  appellees. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  The  Blair-Frazier  Company,  a  partnership 
composed  of  Mrs.  Elizabeth  M.  Blair,  Mrs.  Lula  E.  Blair,  and  Mrs. 
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Marion  M.  FrazJer,  doing  a  mercantile  business  at  Blair,  S.  C,  was  ad- 
judicated bankrapt  on  the  7th  day  of  April,  1915,  and  Iredell  Jones,  Jr., 
was  appointed  trustee  of  the  estate.  The  business  of  the  firm  was  con- 
ducted by  L.  M.  Blair,  the  husband  of  Mrs.  Elizabeth  M.  Blair,  and 
J.  B.  Frazier,  Sr,,  the  husband  of  Mrs.  Marion  M.  Frazier ;  the  former 
exercising  chief  contrd.  On  MsLrch  9,  1916,  a  petition  was  filed  in  the 
bankruptcy  court,  alleging  that  the  bankrupts  and  their  agents,  Blair 
and  Frazier,  had  coUusively,  knowingly,  and  fraudulently  concealed 
and  withheld  from  the  trustee  certain  assets  of  the  bankrupt's  estate — 

"with  the  Intention  and  pTirpose  of  defranding  the  creditors  of  the  said  bank- 
rapts,  and  of  hindering,  delaying,  and  defrauding  their  creditors,  and  have 
failed  to  produce  the  assets  of  the  aald  bankmpts  when  ordered  and  required 
to  do  so  by  the  said  referee  herein,  and  have  failed  and  refused  to  turn  over 
the  said  aseets  and  property  of  the  bankrupts.  In  the  possession  of  the  said 
bankrupts,  or  under  the  control  of  the  said  bankrupts  and  their  agents,  be- 
longing to  the  credltons." 

The  relief  asked  was  that  the  bankrupts  and  their  agents  be  required 
to  disclose  and  account  for  the  personal  assets  of  the  bankrupt  estate 
alleged  to  be  concealed  with  the  intent  to  hinder,  delay,  and  defraud 
creditors  and  to  produce  and  turn  over  such  assets  to  the  trustee. 

The  bankrupts  and  their  agents  filed  a  joint  answer  or  return,  deny- 
ing the  concealment  and  misappropriation,  and  alleging  that  all  of  the 
property  of  the  bankrupts  had  been  turned  over  to  the  trustee.  Evi- 
dence was  taken  both  before  the  referee  and  the  court  upcwi  the  issues 
made  upon  the  petition  and  the  returns.  The  District  Court  dismissed 
the  petition,  as  to  some  of  the  charges,  on  the  ground  that  th#  petition 
and  return  before  the  court  constituted  merely  a  summary  proceeding, 
as  distinguished  from  a  plenary  suit ;  that  the  questions  involved  could 
not  be  litigated  in  a  summary  proceeding,  but  required  an  independent 
suit  against  all  the  parties  interested ;  and  as  to  other  charges  on  the 
ground  that  the  allegations  were  not  sustained  by  the  proof.  It  will 
thus  be  seen  that  the  District  Court  decided  in  its  decree  both  questions 
of  law  and  fact,  not  only  between  the  trustee  and  the  agents  of  the 
bankrupts,  but  between  the  trustee  and  the  bankrupts  themselves. 
From  the  decree  an  appeal  was  taken  to  this  court,  on  the  ground  that 
the  District  Court  was  in  error  in  its  findings  of  fact  and  also  in  its 
conclusions  of  law. 

[  1  ]  The  first  point  made  here  is  that  the  matter  could  not  be  brought 
to  this  court  by  appeal,  but  only  by  petition  to  superintend  and  revise, 
under  section  24b  of  the  Bankruptcy  Act.  It  is  true  that  it  does  not 
fall  under  any  of  the  provisions  of  section  25a  allowing  an  appeal.  But 
we  think  it  is  clearly  a  "controversy  arising  in  bankruptcy  proceed- 
ings," as  distinguished  from  a  "proceeding  in  bankruptcy,"  and  there- 
fore is  properly  here  by  appeal  under  section  24a,  rather  than  by  peti- 
tion to  superintend  and  revise  under  section  24b.  The  issues  made  in 
the  petition  and  return  are  (1)  the  title  of  the  trustee  to  certain  assets 
claimed  by  him  to  be  in  existence  as  part  of  the  bankrupt  estate,  which 
the  bankrupts  claim  should  not  have  been  embraced  in  their  schedules, 
and  which,  Uiey  joined  their  agents  in  saying,  were  either  not  assets 
at  all,  or  were  assets  belonging  to  their  agents ;  and  (2)  an  accounting 
by  the  bankrupts  and  their  agents  for  the  proceeds  of  cotton  and  other 
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property  disposed  of.  The  questions  are  not  soldy  between  the  bank- 
rupts or  the  trustee  and  their  creditors,  but  between  the  trustee  and  the 
bankrupts,  and  also  the  bankrupts'  agents.  The  case,  therefore,  falls 
distinctly  under  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  296,  24 
Sup.  Ct.  690,  48  h.  Ed.  986,  and  Dalton  v.  Humphreys,  242  Fed.  777, 

—  C.  C.  A. ,  decided  by  this  court  May  1,  1917,  holding  that  such 

a  controversy  may  be  brought  here  by  appeal. 

If  there  were  any  doubt  upon  this  question  of  practice,  it  should  be 
solved  in  favor  of  die  appellants.  The  provisioas  of  the  bankruptcy 
statute  providing  for  review  by  this  court  of  questions  which  arise  in 
the  District  Court  in  the  administration  of  bankrupts'  assets  are  so 
confusing  that  the  most  intelligent  counsel  are  often  puzzled  and  mis- 
led, and  this  court  and  doubtless  other  Courts  of  Appeals  are  often  in 
a  state  of  perplexity  as  to  the  proper  proceeding.  In  this  state  of  the 
law  we  think  it  our  duty  not  to  dismiss  a  proceeding  looking  to  review 
of  any  proceeding  in  the  District  Court  on  the  ground  that  the  wrong 
method  of  seeking  relief  has  been  taken,  unless  it  is  so  clear  that  the 
proceeding  has  been  illegally  brought  that  the  court  is  required  by  the 
clear  and  imperative  mandate  of  tihe  statute  to  dismiss  it.  That  there 
should  be  four  distinct  methods  of  bringing  cases  to  this  court,  writs  of 
error  in  law  cases,  appeals  in  equity  cases,  and  petitions  to  superin- 
tend and  revise  and  appeals  in  bankruptcy  cases,  is  most  unfortunate. 
The  distinctions  are  purely  artificial  and  technical,  having  no  relation 
to  substantial  justice.  These  distinctions  prescribed  by  statute  require 
of  the  cpurts  discussions  concerning  them  which  must  seem  to  intelli- 
gent la)rmen  more  like  sophistry  than  logic.  Indeed,  it  is  a  reproach  to 
the  administration  of  justice  tiiat  appellate  courts  should  be  required 
to  dismiss  causes  brought  up  for  review  merely  because  counsel  have 
made  a  mistake  as  to  purely  formal  matters.  Rule  and  regularity  in 
such  matters  are  of  course  essential,  but  due  observance  of  rules  could 
always  be  enforced  by  the  infliction  of  costs  on  the  offending  party. 
The  difficulty  of  the  bar  and  the  bench  in  distinguishing  and  appl)^ng 
these  methods  we  venture  to  think  could  be  entirely  removed,  so  that 
the  appellate  courts  could  in  every  case  decide  the  merits  of  the  con- 
troversy, if  a  simple  method  of  appeal  ap[dicable  to  all  cases,  legal  and 
equitable,  and  all  issues  arising  in  bankruptcy,  were  provided  by  rule 
of  court  under  authority  of  statute,  with  the  discretion  of  the  court  to 
inflict  the  payment  of  costs  for  a  material  departure  from  the  rule. 
Under  the  rigid  and  technical  methods  of  review  now  prescribed  by 
statute.  Courts  of  Appeals  cannot  always  escape  dismissing  causes  with- 
out decision  of  the  merits  for  failure  to  comply  with  the  statutory 
method,  however  great  the  hardship  may  be  to  the  parties  seeking  re- 
view of  the  action  of  the  lower  court. 

[2]  The  District  Court  was  in  error  in  holding  that  the  petitioners 
could  not  have  their  claim  against  the  bankrupts  for  concealment  of 
assets  adjudicated  under  their  petition  without  an  independent  proceed- 
ing, even  if  the  proceeding  had  been  summary.  The  bankrupts  were 
required  by  the  statute  to  embrace  all  of  their  assets  in  their  schedules. 
Upon  the  allegation  that  they  had  failed  to  comply  with  the  law  in  this 
respect,  the  District  Judge  was  bound,  upon  the  petition  of  any  creditor 


Digitized  by 


Google 


JONBS  y.  BLAIB  787 

setting  out  conceahnent  of  assets,  to  hear  and  determine  the  matter 
under  such  petition  in  a  summary  proceeding.  Mueller  v.  Nugent,  184 
U.  S.  1, 22  Sup.  Ct.  269,  46  L.  Ed.  405. 

[8]  Looking  at  the  substance  of  the  matter,  however,  this  was  not  a 
summary,  but  a  plenary  and  independent,  proceeding  in  the  bankruptcy 
court,  involving  a  controversy  in  equity  under  section  23,  as  distin- 
guished from  proceedings  in  bankruptcy.  The  petition  of  the  trustee 
set  out  in  detail  allegations  of  the  concealment  and  conversion  of  cer- 
tain assets  by  the  bankrupts  and  their  agents,  acting  in  collusion  with 
each  other,  the  illegal  and  fraudulent  cancellation  of  certain  specified 
accounts  due  to  the  bankrupts,  the  illegal  and  fraudulent  transfer  of 
property  for  the  purpose  of  hindering,  delaying,  and  defeating  credi- 
tors, and  illegal  preferences  to  alleged  creditors.  It  cannot  be  doubted 
that  all  of  these  matters  could  be  litigated  under  one  bill  in  equity,  and 
all  proper  relief  granted.  The  bankrupts  and  their  agents  in  their  joint 
answer  set  forth  in  detail  all  of  their  alleged  defenses,  maldng  every 
isssue  of  fact  necessary  for  the  full  assertion  of  their  rights.  So  far 
from  questioning  the  power  of  the  court  to  determine  all  of  the  ques- 
tions under  the  petidon,  they  asked  that  they  be  allowed  to  introduce 
testimony  in  verification  of  their  defenses.  All  substantial  features  and 
requirements  of  a  plenary  action  were  present  The  pleadings,  there- 
fore, presented  fully  a  case  of  which  the  bankruptcy  court  had  juris- 
diction under  section  23.  It  is  said  in  Milner  v.  Meek,  95  U.  S.  256,  24 
L.  Ed.  444: 

"Tbe  pleadlntir  filed  by  tbe  assignee  was  appropriate  In  foim  for  a  petition 
In  the  bantcmptcy  salt,  bnt  It  was  equally  good  in  substanoe  as  a  UU  in  equity. 
It  contained  a  complete  statement  of  a  cause  of  action  cognisable  in  equity 
and  a  sufficient  prayer  for  relief.  Tbere  was  no  formal  prayer  for  a  sub- 
poena, bnt  process  was  Issued  and  served.  All  the  parties  interested  appeared, 
and  presented  their  respective  claims  by  answers,  or  answers  and  cross-peti- 
tions with  aiHPropilate  prayers  for  reli^." 

See  Remington  on  Bankfuptcy  (2d  Ed.)  page  1727;  In  re  McMahon, 
147  Fed.  685,  77  C.  C.  A.  668;  In  re  Steuer  (D.  C.)  104  Fed.  976; 
Stickney  v.  Wilt,  23  Wall.  150,  23  L.  Ed.  50. 

[4]  It  is  true  that  one  of  the  allegations  in  the  petition  was  that  the 
bankrupts  and  their  agents,  without  valuable  consideration,  fraudulent- 
ly credited  and  marked  paid  on  their  books  the  accounts  due  the  bank- 
rupts by  the  agents  individually  and  by  their  relatives.  Of  course,  the 
court  could  not  adjudge  that  these  entries  of  payment  were  fraudulent, 
so  as  to  bind  the  relatives,  who  were  not  parties  to  the  petition.  Nor, 
under  section  23,  would  the  bankruptcy  court  have  jurisdiction  to 
award  a  money  judgment  against  the  agents  individually  on  the  ac- 
counts against  them  set  out  in  the  petition,  if  it  had  not  appeared  that, 
the  agents,  Blair  and  Fra/ier,  had  consented  to  the  court  taking  juris- 
diction of  the  Controversy  as  to  these  accounts.  But  Blair  and  Frazier 
did  ^ve  the  consent  required  by  secfion  23,  when  they  answered  the 
petition  on  this  point  without  objection,  and  affirmatively  asked  to  be 
allowed  to  offer  proof  that  no  fraud  had  been  perpetrated  by  them  in 
connection  with  the  accounts.  In  re  Connolly  (D.  C.)  100  Fed.  620;  In 
re  Emrich  (D.  C.)  101  Fed.  231 ;  Remington  on  Bankruptcy  (2d  Ed.)  § 
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The  petition  and  the  answer  containing  this  request  and  consent  to 
have  the  matter  decided  constituted  a  sufficient  basis  for  the  bankrupt- 
cy court  to  try  the  issue  as  to  whether  the  accounts  on  the  books  of 
the  bankrupts  against  the  agents  had  been  in  fact  paid,  and  to  render 
judgment  against  the  agents  individually  in  case  it  should  find  they 
were  hot  paid.  Our  conclusion  is  that,  inasmuch  as  the  petition  and 
the  return  had  all  the  elements  of  a  bill  in  equity  and  answer  thereto, 
all  of  the  questions  made  therein  between  the  trustee  and  the  bankrupts 
and  their  agents  should  have  been  decided  by  the  bankruptcy  court  and 
a  decree  entered  accordingly.  This  follows  inevitably  when  we  look 
at  the  substance  rather  than  the  name  by  which  the  {headings  were 
called. 

The  decree  of  the  District  Court  is  reversed,  and  the  cause  remanded 
for  a  rehearing  of  ail  the  issues  made  by  the  parties  to  the  petition  and 
return,  on  the  evidence  already  taken  and  ainy  other  evidence  that  may 
be  offered  by  the  parties. 

Reversed. 


TODNGB  V.  UNITED  STATES.  * 
(Olrcolt  Court  of  Appeals,  Ftonrtli  Olrcutt    Blay  23,  1917.) 

No.  15(n. 

1.  Cbiuirai.  Law  ®=3564(5) — Pboof  of  Venui: — SirrFiciEncT. 

As  the  statute  (Act  Jan.  22,  1901,  c  105,  31  Stat  730)  establishing  the 
Northern  district  of  West  Virginia  provides  for  the  holding  of  regular 
terms  at  Parkersburg,  where  it  was  shown,  <m  a  trial  for  transporting  a 
woman  from  one  state  to  another  for  an  JntmorBl  purpose,  that  she  was 
Induced  to  go  from  Parkersburg  to  a  point  in  Ohio,  there  was  a  sufhclent 
showing  that  the  oftense  was  committed  within  the  territorial  limits  of 
the  court. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent.  Dig.  |  1281.] 

a,  OBiuiNiX  Law  «=s>10a6(8) — Rkvdbw — Objkotions — Bufhoiknoy  of  Evi- 
dence. 

Where,  in  a  criminal  cnse,  the  court  charged  that  If  defendant  induced, 
persuaded,  or  enticed  the  prosecuting  witness  to  go  from  Paricersburg,  in 
the  state  of  West  Virginia,  to  a  point  in  Ohio,  he  was  gnUty,  and  de- 
fendant made  no  objection  on  the  ground  that  there  was  no  evidence  that 
Parkersburg  was  In  West  Virginia,  it  was  too  late  to  raise  this  objection 
on  appeaL 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  2641.] 

3.  Cbiminai.  Law  €s»279 — Plea  in  Abatement — ^Tiue  fob  Pleading. 

Where  defendant  was  indicted  in  October,  1913,  pleaded  not  guilty, 
and  was  found  guilty  and  apiiealed  to  the  Cirailt  Court  of  Appeals,' 
which  reversed  the  Judgment,  a  plea  In  abatement  thereafter  filed  at 
the  May  term,  191«,  at  which  time  the  offense  would  have  been  barred.  If 
the  plea  had  been  sustained,  was  properly  stricken,  as  filed  too  late. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  if  643.  644.] 

4.  Gband  Jubt  «=»214 — ConstitutJon  of  Jubt — ^Pixa  in  Abateitent. 

That  there  was  no  colored  person  of  African  descent  on  the  grand  Jury 
which  found  an  Indictment  was  not  ground  for  abatement  where  it  did 
not  appear  that  colored  Jurors  were  excluded  soMy  because  of  their  mce, 
or  that  the  negro  race  was  discriminated  against 

[Ed.  Note. — For  other  casee,  see  Grand  Jury,  Cent.  Dig.  {  2.] 

es>For  other  cum  «ee  saroo  topic  *  KKY-NUMBER  In  all  Key-Numbered  OlceeU  *  IndexM 
•Rehearinc  denied  July  20,  1917. 
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S,  Gbixinal  Law  «e9121 — Chanok  of  YBNxns — Disobbtion  or  Coust. 

It  was  within  the  sound  discretion  of  the  trial  court  to  detennlne  an 
application  for  a  change  ot  venue. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  1 241.] 
9.  JtJBT  ^=33(1) — OoHSTmjTioN  or  Jobt — Colobbd  Pebbors. 

On  the  trial  of  a  colored  ■  person,  there  was  no  error  In  refusing  to  re- 
quire that  at  least  one  colored  person  be  Included  in  the  lury,  where  there 
was  no  showing  that  colored  Jurors  were  ezdudfld  by  the  court,  or  those 
acting  under  it  "" 

[Ed.  Npte.— For  other  cases,  see  Jury,  Cent  Dig.  {{  22<J,  227.] 

7.  Pbogtitvtioit  4=»3 — ^Indictuknt — Vabiance— Date  or  OrrENsi:. 

On  a  trial  for  transporting  a  woman  from  one  state  to  another,  etc., 
for  an  Immoral  purpose,  there  was  no  fatal  variance  between  an  allega- 
tion that  the  ofFense  was  committed  "on  the  day  of  September, 

ldl2,"  and  proof  that  the  transportation  occurred  In  the  latter  part  of 
August  or  the  first  part  of  September,  and  probably  on  the  4th  or  6tb  of 
Septouber. 

[Ed.  Note. — For  other  cases,  see  Prostitution,  Cent.  Dig.  S  S.] 

&  CrimimaI/  Law  «=»1159(3) — Rkvkw— Questions  of  Fact. 

Where,  in  a  criminal  case,  the  evidence  was  conflicting,  the  prosecuting 
witness  testifying  positively  as  to  defendant's  guilt,  and  defendant  con- 
tradicting her  testimony  and  offering  evidence  to  establish  an  alibi,  an 
appellate  court  would  not  Interfeire  with  the  Jury's  determination. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  t  8076.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Philippi ;  Alston  G.  Dayton,  Judge. 

Eugene  L,.  Yotuige  was  convicted  of  an  offense,  and  he  brings  error. 
Afr.rmed. 

C.  M.  Hanna,  of  Parkersburg,  W.  Va.,  and  John  R.  Clifford,  of 
Martinsburg,  W.  Va.  (Reese  Blizzard,  of  Parkersburg,  W.  Va.,  on  the 
brief),  for  plaintiff  in  error. 

Har»y  H.  Byrer,  Asst.  U.  S.  Atty.,  of  Philippi,  W.  Va.  (Stuart  W. 
Walker,  U.  S.  Atty.,  of  Martinsburg,  W.  Va.,  on  the  brief),  for  the 
United  States. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  SMITH, 
IHstrict  Judge. 

PRITCHARD.  Circuit  Judge.  The  plaintiff  in  error,  hereinafter 
referred  to  as  defendant,  was  indicted  at  the  October  terra,  1913,  of 
the  District  Court  of  the  United  States  for  the  Northern  district  of 
West  Virginia  for  a  violation  of  the  "White  Slave  Traffic  Act"  (Act 
June  25,  1910,  c.  395,  36  Stat.  825  [Comp.  St  1916,  §§  8812-«819J). 
No  demurrer  to  the  form  of  indictment  was  filed.  This  case  was  here 
at  the  May  term,  1914,  of  this  court,  at  which  time  the  judgment  of 
the  lower  court  was  reversed,  upon  the  ground  that  the  court  below 
had  refused  to  grant  a  continuance  in  order  to  afford  the  defendant  an 
opportunity  to  produce  in  his  behalf  certain  witnesses  whom  he  claimed 
had  been  with  him  at  the  "fishing  camp"  on  the  Little  Kanawha  river, 
and  by  whom  he  expected  to  prove  that  he  had  not  left  the  fishing 
<amp  and  thereby  establish  an  alibi. 

The  indictment  charges  the  defendant  in  three  several  counts  with 
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having  transported  and  caused  to  be  transported,  with  having  procured 
transportation  and  assisted  in  procuring  transportation  for,  and  with 
having  induced,  persuaded  and  enticed,  and  thereby  having  caused,  one 
Mabel  Roan,  a  colored  girl  over  the  age  of  18  years,  to  go  and  be  trans- 
ported in  interstate  commerce  from  Parkersburg,  in  the  Northern  dis- 
trict of  West  Virginia,  to  "Marietta,  in  the  state  of  Ohio,  for  the  pur- 
pose of  prostitution,  debaachery,  and  other  immoral  purpose,  with  the 
intent  and  pu^se  on  the  part  of  the  defendaht  to  induce,  entice,  and 
compel  the  said  Mabel  Roan  to  become  a  prostitute,  and  to  give  her- 
self up  to  debauchery,  and  otherwise  to  engage  in  immoral  practice. 

The  offense  is  charged  to  have  been  committed  on  the day  of 

September,  1912. 

On  the  25th  day  of  May,  1916,  the  defendant  tendered  his  plea  in 
abatement,  alleging  therein  that  the  grand  jury  which  found  the  in- 
dictment had  not  been  legally  drawn ;  that  the  court  did  not  order  a 
venire  facias  to  issue  as  required  by  law,  and  that  no  venire  facias  was 
actually  issued  as  the  law  requires,  and  that  the  illegal  proceeding 
complained  of  tended  to  his  injury  and  prejudice  in  the  respects  therein 
alleged ;  that  said  plea  was  tendered  at  the  first  opportunity  after  the 
facts  set  out  therein  became  known  to  the  defendant ;  that  the  defend- 
ant is  a  colored  person,  and  no  colored  jurors  were  on  the  grand  jury 
that  found  the  indictment.  Defendant  in  error,  hereinafter  referred  to 
as  plaintiff,  objected  to  the  filing  of  this  plea,  for  the  reasons  that  it 
was  not  sufficient  in  form,  and  was  tendered  too  late,  and  the  court  re- 
fused to  permit  the  same  to  be  filed,  to  which  the  defendant  excepted. 

Thereupon  the  defendant  moved  for  a  change  of  venue,  and  support- 
ed his  motion  by  certain  affidavits,  and  the  plaintiff  resisted  the  same 
and  filed  certain  counter  affidavits.  The  court  overruled  the  motion, 
and  the  defendant  excepted. 

The  defendant  moved  to  quash  the  panel  of  petit  jurors  then  in  at- 
tendance at  that  term  of  court,  for  the  reason  that  no  special  order  of 
the  court  had  been  entered  directing  the  summoning  of  tlie  panel  at 
that  term.  This  motion  was  resisted  by  the  plaintiff,  and  counsel, 
among  other  things,  presented  a  general  order  of  the  cCurt  directing 
the  summoning  of  petit  jurors  for  all  courts.  This  motion  was  also  de- 
nied, and  the  defendant  excepted. 

The  defendant  then  moved  the  court  to  direct  that  at  least  one  man 
of  colored  or  African  blood  be  included  in  the  jury  to  try  him,  which 
motion  was  also  overruled,  and  the  defendant  excepted  thereto.  The 
defendant  tlien  moved  the  court  to  quash  the  indictment,  because  there 
were  no  members  of  the  African  race  upon  the  grand  jury  that  found 
the  indictment.  The  court  refused  to  grant  this  motion,  and  the  de- 
fendant excepted. 

Thereupon  a  jury  was  impaneled,  a  trial  had,  and  the  defendant  con- 
victed for  the  second  time.  During  the  progress  of  the  trial  the  de- 
fendant excepted  to  the  ruling  of  the  court  in  admitting  certain 
testimony  to  which  he  objected,  and  in  refusing  to  permit  the  defend- 
ant to  testify  in  reply  to  certain  questions,  and  saved  his  exceptions  to 
the  ruling  of  the  court  by  bills  of  exception.  A  motion  to  set  aside  the 
verdict  of  the  jury,  and  grant  a  new  trial,  for  reasons  set  out,  was 
made  by  the  defendant,  which  motion  was  overruled,  to  which  action 
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of  the  court  the  defendant  excepted,  and  thereupon  the  defendant  was 
sentenced.    The  case  comes  here  on  writ  of  error. 

[1,2]  It  is  contended  by  counsel  for  defendant  that  the  government 
failed  to  show  that  Parkersburg  is  located  in  the  Northern  district  of 
West  Virginia,  and  that  therefore  the  court  was  without  jurisdiction. 
While  no  one  testified  directly  that  Parkersburg  is  situated  in  the  dis- 
trict in  which  it  is  alleged  that  the  offense  was  committed,  nevertheless 
we  think  that  the  evidence  bearing  on  this  point  was  sufficient  to  es- 
tablish the  fact  that  the  offense  was  committed  within  the  jurisdiction 
of  the  court  below.  It  should  be  borne  in  mind  that  the  act  of  Con- 
gress (Act  Jan.  22. 1901,  c.  105,  31  Stat.  736)  establishing  the  Northern 
district  of  West  Virginia  provides  that  regular  terms  of  the  United 
.  States  District  Court  be  hdd  at  Parkersburg,  and  it  being  shown  that 
this  was  the  point  from  which  Mabel  Roan  was  induced  to  go  to  Mari- 
etta, in  the  state  of  Ohio,  this  alone,  we  think,  was  sufficient  to  show 
that  the  offense  had  been  committed  within  the  territorial  limits  of  the 
court.  In  addition  to  this,  the  court  below  in  its  charge,  stating  what 
was  necessary  to  constitute  an  offense,  said: 

"Therefore  I  charge  you  that  If  you  believe  from  the  evidence  In  this  case 
that  this  defendant  Indaced,  or  persuaded,  or  enticed  the  girl,  Mabel  Boan,  to 
go  from  Parkersburg,  In  the  state  of  West  Virginia,  to  Marietta,  In  the  state 
of  Ohio,  by  means  of  the  Baltimore  &  Ohio  Railroad  and  the  traction  line 
operating  between  Parkersburg  and  Marietta  •  •  *  that  he  is  guilty 
under  the  statute" 

Here  was  a  positive,  unequivocal  statement  by  the  court  to  the  effect 
that  Parkersburg  was  located  in  the  state  of  West  Virginia,  and  if 
the  statement  had  been  incorrect  the  defendant  then  and  there,  before 
the  jury  had  retired  from  the  box,  had  the  right  to  object  to  the  same 
upon  the  ground  that  no  evidence  had  been  introduced  to  support  such 
statement.  However,  counsel  remained  mute  and  made  no  objection 
whatever,  and  under  these  circumstances  we  think  that  it  is  now  too 
late  to  undertake  to  raise  this  question.  It  would,  indeed,  be  an  ab- 
surdity, in  a  case  where  it  was  shown  that  an  offense  had  been  commit- 
ted at  a  point  within  a  district  at  which  regular  terms  of  the  court  were 
held  annually,  to  hold  that  the  proof  was  not  sufficient  to  establish  the 
fact  that  the  offense  had  been  committed  within  the  jurisdiction  of  the 
court. 

"The  venue  may  be  proved  by  circumstantial  evldrace,  and  proof  beyond  a 
reasonable  doubt  Is  not  required."    Underbill's  Criminal  Erldenoe,  S  36,  p.  43. 

Also  in  the  same  work  (section  45,  p.  45)  it  is  stated: 

"The  trial  court  will  take  judicial  notice  of  general  geographical  facts,  and 
therefore  will  take  Judicial  notice  of  the  fact  as  to  the  location  of  a  dty." 

[3]  It  is  also  urged  that  the  court  erred  in  striking  out  the  plea 
in  abatement  tendered  by  the  defendant.  The  court  below  held  that 
this  plea  was  tendered  too  late.  The  indictment  in  this  case  was  found 
at  the  October  term,  1913.  The  defendant  was  first  tried  thereon  at 
the  November  term,  1913,  at  which  time  he  entered  a  plea  of  not 
guilty.  The  jury  returned  a  verdict  of  guilty,  and  the  case  was 
brought  here  by  writ  of  error,  as  we  have  stated,  and  the  judgment  of 
the  court  below  was  reversed.    No  plea  in  abatement  was  filed  or  ten- 
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dered  until  the  May  term,  1916,  at  which  time  nearly  tfiree  years 
had  elapsed,  and  also  at  a  time  after  the  offense  would  have  been  bar- 
red, if  the  plea  had  been  sustained.  The  action  of  the  court  below 
in  refusing  to  consider  the  plea,  under  the  circumstances,  was  emi- 
nently proper.  Agnew  v.  United  States,  165  U.  S.  36,  17  Sap.  Ct.  235, 
41  I,.  Ed.  624;  Hyde  and  Schneider  v.  United  States,  225  U.  S.  347, 
32  Sup.  Ct.  793,  56  L,.  Ed.  1114,  Ann.  Cas.  1914A,  614;  Carter  v. 
Texas,  177  U.  S.  442,  20  Sup.  Ct.  687,  44  I,.  Ed.  839 ;  United  States 
V.  Gale,  109  U.  S.  65,  3  Sup.  Ct  1,  27  I,.  Ed.  857. 

[4]  Even  if  the  plea  had  been  tendered  in  due  time,  we  think  the 
grounds  upon  which  it  was  based  were  insufficient.  It  simply  stated 
that  "there  was  no  colored  person  of  African  descent  on  the  grand 
jury  which  found  said  indictment."  This  allegation  fails  to  state  that 
colored  jurors  were  excluded  solely  because  of  their  race.  In  other 
words,  it  was  not  shown  that  the  negro  race  had  been  discriminated 
against.  In  other  words,  it  was  not  alleged  in  the  plea  that  in  the 
preparation  of  the  jury  list  for  the  term  at  which  the  defendant  was 
indicted  the  negro  race  had  been  discriminated  against,  nor  was  it 
shown  by  the  plea  or  the  evidence  proffered  that  the  name  of  any  color- 
ed man  who  was  otherwise  qualified  had  been  stricken  from  the  grand 
•  jury  list  on  account  of  his  race.  The  following  statement  is  to  be  found 
in  file  Encyclopedia  of  United  State  Supreme  Court  Reports,  volume 
3,  pages  831  and  832: 

"No  person  charged  with  a  crime  Involving  life,  liberty,  or  property  Is 
entitled,  by  virtue  of  the  Constitution  of  the  United  States,  to  have  his  race 
represented  upon  the  grand  Jury  that  may  Indict  him,  or  upon  the  petit  Jury 
that  may  try  him.  So  far  as  the  Constitution  of  the  United  States  is  coDoem- 
ed,  service  upon  grand  and  petit  Juries  in  the  courts  of  the  several  states 
may  be  restricted  to  dtizeas  of  the  United  States.  But  while  a  colored  citizen, 
party  to  a  trial  involving  his  life,  liberty,  or  property,  cannot  claim,  as  a 
matter  of  right,  that  his  race  shall  have  representation  on  the  grand  or  petit 
Jury,  and  wliile  a  mixed  Jury,  in  a  particular  case,  is  not,  within  the  meaning 
of  the  Constitution,  necessary  to  the  equal  protection  of  the  laws,  it  is  a  right 
to  which  be  is  entitled  that,  is  the  organizing  of  the  grand  Jury  and  in  the 
selection  of  Jurors  to  pass  upon  his  life,  liberty,  or  property,  there  shall  be  no 
exclusiou  of  his  rac^  and  no  discrimination  against  them,  because  of  their 
color." 

[5]  It  is  also  insisted  that  the  court  below  erred  in  refusing  to  grant 
a  diange  of  venue.  It  wks  within  the  sound  discretion  of  the  court  to 
determme  this  question.  The  affidavits  in  support  of  this  motion,  as 
well  as  the  affidavits  filed  in  opposition  thereto,  were  considered  by  the 
court  in  disposing  of  the  same.  We  find  nothing  in  the  record  to  show 
that  there  was  an  abuse  of  discretion  in  this  instance,  nor  do  we  find 
that  the  refusal  of  the  court  to  grant  this  motion  prejudiced  the  rights 
of  the  defendant.  Therefore  we  think  this  contention  is  without 
merit. 

[8]  It  is  further  insisted  that  the  court  erred  in  refusing  to  re- 
quire the  attendance  of  a  member  of  the  colored  race  to  serve  on  the 
jury  at  the  trial  of  the  defendant.  We  think  that  what  we  have  said 
in  regard  to  the  plea  in  abatement  disposes  of  this  point.  However, 
it  may  not  be  amiss  to  quote  from  the  case  of  Virginia  v.  Rives,  100 
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U.  S.  313,  25  L.  Ed.  667,  the  seventh  syllabus  of  which  is  in  the  follow- 
ing language : 

"Tbe  defendant  moved  In  the  state  court  that  the  yenire  be  so  modified  that 
one-third  or  some  portion  of  the  Jury  should  be  oomposed  of  his  own  race. 
The  denial  of  that  motion  was  not  a  denial  of  a  right  secured  to  him  by  any 
law  providing  for  the  equal  ciril  rights  of  citizens  of  the  United  States,  or  by 
any  statute,  or  by  the  Fourteenth  Amendment.  A  mixed  Jury  in  a  particular 
case  is  not  essential  to  the  equal  protection  of  the  laws.  It  is  a  right  to  which 
any  colored  man  is  entitled  that,  in  the  selection  of  Jurors  to  pass  upon  bis 
life,  liberty,  or  property,  there  shall  be  no  exclusion  of  his  race,  and  no  dis- 
crtmlnntion  against  them,  because  of  his  color.  But  that  is  a  different  thing 
from  that  which  was  claimed,  as  of  right,  and  denied  In  the  state  court,  tIz., 
a  right  to  have  the  Jury  composed  In  part  of  colored  men." 

Counsel  for  defendant,  before  the  trial  commenced,  asked  the  court 
below  to  certify  that  no  colored  man  was  a  member  of  the  grand  jury 
that  found  the  indictment,  that  the  colored  man  was  being  discrimi- 
nated against,  and  he  further  asked  the  court  to  certify  that  there  had 
been  no  colored  man  on  tbe  grand  jury  in  the  Northern  district  of 
West  Virginia  within  ten  years  prior  to  diat  date.  In  response  to  these 
requests  the  court  said: 

"Court:  I  will  not  certify  anything  of  the  kind,  because  I  happen  to  know 
that  that  is  not  true.  There  hare  been  colored  men  drawn.  I  don't  know 
whether  they  have  served  or  not,  but  I  know  I  have  seen  them  in  my  court. 

"Mr.  Blizzard:  Will  yon,  then,  allow  us  to  show  that  Mre  offer  to  prove  It? 

"Coart:  No;  I  will  not.  I  will  certify  that  I  overruled  this  motion,  and  I 
win  further  allow  you  to  prove  that  there  was  no  colored  man  on  the  Jury 
that  found  this  indictment  and  that  there  is  no  colored  man  summoned  here  at 
this  term ;   but  that  Is  as  far  as  I  can  go." 

As  we  have  stated,  there  is  nothing  in  the  record  to  show  that  col- 
ored jurors  were  excluded  by  the  court  or  those  acting  under  it.  Un- 
der these  circumstances,  we  do  not  think  the  assignment  of  error  as  to 
this  point  has  any  merit. 

[7]  It  is  further  insisted  that  there  was  a  fatal  variance,  in  that  it 
is  allied  in  the  indictment  that  the  offense  was  committed  on  the 

day  of  September,  1912,  and  that  the  proof  shows  that  the 

transportation  occurred  the  latter  part  of  August  or  the  first  of  Sep- 
tember, 1912,  the  date  not  being  positively  established,  although  the 
proof  tends  to  show  that  it  occurred  between  the  4th  and  5th  of  Sep- 
tember. In  the  case  of  Ledbetter  v.  United  States,  170  U.  S.  606, 
18  Sup.  Ct.  774,  42  L.  Ed.  1162,  the  Supreme  Court  said: 

"Good  pleading  undoubtedly  requires  an  allegation  that  the  offense  was 
committed  on  a  particular  day,  month,  and  year;  but  it  does  not  necessarily 
follow  that  the  omission  to  state  a  particular  day  is  fatal  upon  a  motion  in 
arrest  of  Judgment.  Neither  la  it  necessary  to  prove  that  the  offense  was 
committed  upon  the  day  alleged,  unless  a  particular  day  be  made  material 
by  the  statute  creating  the  offense.  Ordinarily,  proof  of  any  day  before  the 
fludlii!;  of  the  ludlctment,  and  within  the  statute  of  limitatlous,  will  be 
sufficient." 

The  case  of  Matthews  v.  United  States,  161  U.  S.  500,  16  Sup.  Ct. 
640,  40  L.  Ed.  786,  is  also  very  much  in  point. 

[8]  Counsel  for  plaintiff  made  a  strong  appeal  to  this  court  on  the 
ground  that  the  evidence  was  not  sufficient  to  satisfy  the  jury  beyond  a 
reasonable  doubt  as  to  the  defendant's  guilt.    This  is  a  matter  which 
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could  only  have  been  considered  by  the  court  below  on  a  motion  to 
set  the  verdict  aside.  The  witness,  Mabel  Roan,  testified  positively 
as  to  the  guilt  of  the  defendant,  'fhis  evidence  was  contradicted  by 
the  defendant,  and  there  was  also  evidence  offered  by  the  defend- 
ant tending  to  establish  an  alibi ;  but  even  on  this  point  there  was  a 
conflict.  There  being  a  conflict,  and  the  jury  having  determined  the 
matter,  this  court  will  not  interfere. 

We  have  carefully  considered  the  assignments  of  error  which  re- 
late to  the  testimony  that  was  excluded  by  the  court  below,  but  find 
no  error  in  the  action  of  the  court  as  respects  the  same. 

For  the  reasons  stated,  we  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 


STUIiTZ  et  al.  t.  COUSINS. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  6,  1917.) 

No.  2981. 

1.  CotntTs  «=>323 — Federal  Cottbtb — CmzENSHip  of  PABTiKa — Byidencb. 

In  an  action  by  a  dtlaen  of  North  Carolina,  brooght  In  November,  1914, 
against  defendants,  sned  as  citizens  of  Tennessee,  the  tewtlmwiy  of  one  of 
the  defendants  that  In  July,  1914,  he  and  his  family  moved  to  the  District 
of  Columbia,  that  he  went  there  Indetinltely,  and  did  not  have  any  certain 
length  of  time  to  stay,  and  that  he  had  never  since  lived  In  Tenneaaee,  did 
not  sustain  the  burden  of  establishing  a  change  of  dmnlcUe,  and  a  conse- 
quent loss  of  his  citizenship  in  Tennessee. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  88S.  SS&l 

2.  Comrrs    4s»S19 — Federal     Courts — Citizenship    of    Pabtieb — Change 

Pending  Suit. 

The  jurisdiction  of  a  federal  court,  once  acquired  on  the  ground  of 
citizenship,  continues,  regardless  of  any  change  In  dtteenshlp. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  i  864.1 

3.  Dismissal  and  Nonsuit  4=>20 — Disiossal  as  to  One  Joint  Tort-Feasob. 

As  an  Injured  party  may  sue  one  or  more  or  all  Joint  tort-feasors,  he 
may  dismiss  as  to  any  defendant,  and  an  action  for  libel  was  properly 
dismissed  as  to  a  defendant  of  whom  the  court  did  not  have  Jurisdiction. 

[Ed.  Note. — For  other  coses,  see  Dismissal  and  Nonsuit,  Cent  Dig.  If 
46,  4&-58.1 

1.  Appeal  and  Rbrob  *=»272(2) — Necessity  of  Exceptions— Denial  of  Di- 
rected Verdict. 

The  refusal  of  a  request  to  Instruct  for  the  defendant  on  certain  counts 
could  not  be  reviewed,  where  no  exceptbm  was  taken  to  such  refusal  at 
the  time,  or  at  the  trial  in  open  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {  6S0.] 

5.  Evidence  «=»380 — Pictures— Crayon  Portrait. 

On  the  question  of  whether  plaintlfF  was  a  white  or  a  colored  person,  a 
crayon  portrait  of  his  great-uncle,  ideutitled  as  a  true  picture  of  the  uncle, 
was  admissible ;  the  fact  that  it  was  a  crayon  representation,  and  not  a 
photograph,  going  only  to  Its  weight 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cet^  Dig.  {  1667.] 

6.  Libel  and  Slander  «=s19— GoNSTRUCTioir  or  Langttasb  Ubed. 

A  letter  written  to  the  master  mechanic  of  a  railroad  by  members  of  a 
railroad  brotherhood,  stating  that  evidence  had  come  into  their  pusse.sslou 
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tbat  plaintiff  was  not  a  full-blooded  wblte,  that  he  had  been  expelled  for 
falsely  answering  questions,  and  tbat  If  the  master  mechanic  desired 
further  erldence  "of  the  above  being  one-fourth  negro"  it  would  be  fur- 
nished, amounted  to  a  clear  charge  that  plaintiff  was  of  one-fourth  negro 
blood. 
[Ed.  Note. — For  other  cases,  see  Ubel  and  Slander,  Cent  Dig.  S§  08,  99.] 

7.  laBBL  AND  Slamdxb  4s>6(1)— Cbaboino  White  Pkbsor  with  Becno  Ne- 
gro. 

Whatever  the  mle  as  to  spoken  words,  the  publication  of  a  writing  con- 
taining a  false  statement  that  a  white  man  Is  <^  one-fOnrtb  negro  blood  Is 
libelous  per  se,  at  least  in  a  community  in  which  marked  social  differences 
between  the  races  are  established  by  law  or  custom. 

[Ed.  Note.— IVir  other  cases,  aee  Ubel  and  Slander,  Gent  Dig.  H  6;,  8%. 
10,  15.1 

&.  Appeal  and  Ebbob  «=9l083(S) — Etidxrcb  «=3S<2) — Jttdiciai,  Notiok— Eb- 

BOBS  FavOBABLE  to  APPELLANT. 

On  the  trial  of  an  action  for  falsely  charging  that  plaintiff  was  of  one- 
fourth  negro  Mood,  any  error  in  leaving  it  to  the  Jury  to  determine  as  a 
Cact  wbettier  or  not  the  relati<m  of  the  two  races  in  eastern  Tennessee 
was  snch  tbat  a  negro  did  not  have  the  same  esteem  of  his  white  neighbors 
as  a  white  man,  or  that  his  race  connections,  if  known,  would  hurt  and 
lessen  his  standing  in  the  community  generally  as  a  matter  of  social  Inter- 
course, and  deprive  him  of  the  standing  which  he  would  otherwise  have 
as  a  white  man,  was  favorable  to  defendant,  as  the  trial  judge  might  have 
tak&a  jadidal  notice  of  the  radal  situation  in  eastern  Tennessee,  and  in- 
stmcted  tbat  the  <diarge  was  libelous  per  se. 

[Bd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f  4056; 
Evidaice,  Gent  Dig.  S  4;  Trial,  Cent  Dig.  f  687.] 

9.  lilBBL  AND  SLANDEB   8'  I  H(l>— PBIVILEGB — DiSOHABOK  Or  DUTT. 

Defendants  were  monbers  of  a  railroad  brotherhood,  and  employed  as 
firemen  on  a  railroad  whldi  confiaed  its  preferred  runs  and  promotions  to 
white  men,  and  gave  such  runs  and  promotions  on  the  basis  of  seniority. 
Plaintiff  was  senior  to  most  of  the  defendants.  Defendants  cansed  a 
letter  to  be  written  ta  the  master  medbanic  of  the  railroad,  stating  that 
plaintiff  was  one-fourth  negro,  and  asking  that  his  run  be  vacated  on 
the  ground  that  he  was  a  nonpromotable  man.  Held,  that  the  commtinica- 
tlon  was  in  no  sense  privileged,  as  defendants  owed  no  dnty,  contractual, 
customary,  or  moral,  to  notify  the  railroad  that  a  fireman  holding  a 
promotional  Job  had  negro  blood,  but  gave  such  Information  gratuitously 
and  voluntarily,  and  In  their  own  interest. 

[Bd.  Note. — ^For  other  cases,  see  libel  and  Slander,  Cent.  Dig.  H  133, 
134.] 

lOl  IdBEL  AND    SLANina  4S9lSe(2) — DEFENSES — BeUEF  AS  TO  TsTJTn. 

Defendants'  honest  but  erroneous,  belief  In  the  truth  of  their  written 
statement  that  plaintiff  had  negro  blood  was  no  defense  to  an  action  tor 
libel. 

[Bd.  Note, — For  other  cases,  see  Ubel  and  Slander,  Cent  Dig.  |  153.] 
11.  Appeal  and  Ebbob  ®=9lO(M(l) — Review — Excessiveness  of  Vebdict. 

An  alleged  excess  in  the  verdict  la  a  matter  to  be  dealt  with  by  the 
trial  court  and  not  on  writ  of  error  by  a  federal  appellate  tribunal. 

[Ed.  Note. — Far  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  3944.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northeast- 
ern Division  of  the  Eastern  District  of  Tennessee;  Edward  T.  San- 
ford,  Judge. 

Action  by  Isaac  S.  Cousins  against  B.  Peter  Stultz  and  others.  ,  Judg- 
ment for  plaintiff,  and  defendants  bring  error.    Affirmed. 
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H.  H.  Shelton,  of  Winston-Salem,  N.  C,  for  plaintiffs  in  error. 
James  B.  Cox  and  W.  W.  Belew,  both  of  Johnson  City,  Tenn.,  for 
defendant  in  error. 

Before  WARRINGTON,  MACK,  and  DENISON,  Circuit  Judges. 

MACK,  Circuit  Judge.  Action  of  libel  by  defcnd?uit  in  error  against 
the  35  plaintiffs  in  error  and  Slagle,  who  was  subsequently  dismissed 
from  the  case,  resulted  in  a  verdict  and  judgment  therecm  for  $3,400. 

The  parties  were  all  members  of  the  Erwin,  Tenn.,  local  of  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen  and  were  employ- 
ed as  firemen  on  the  Carolina,  Clinchfield  &  Ohio  Railway,  which  had 
its  operating  headquarters  there.  By  custom^  the  preferred  runs  and 
promotion  to  eneinemen  were  confined  to  white  men,  and,  subject  to 
examination,  were  eiven  on  the  basis  of  seniority.  Cousins  was  senior 
to  32  of  the  36  defendants.  As  only  white  men  were  admitted  to  the 
brotherhood,  applicants  for  membership  were  required  to  answer  the 
question  of  race.  Cousins  had  stated  that  he  was  a  white  man.  After 
an  investigation  of  rumors  that  he  was  a  mulatto,  he  was  expelled  from 
the  local  on  the  charge  of  having  falsely  answered  questions.  There- 
upon the  following  letter,  which  constituted  the  alleged  libel,  was  writ- 
ten and  sent  on  behalf  and  at  the  request  of  all  of  the  defendants  to  the 
master  mechanic  of  the  railway: 

Brotherhood  of  LocomottTe  Firemen  and  Enginemen, 

CUncbfi4dd  Lodge  Ho.  763. 

December  30,  1913. 
Mr.  H.  F.  Staley,  M.  iS.,  Erwin,  Xenn.— Dear  Sir:  Some  time  ago  evldaice 
came  Into  our  possession  of  Isaac  Ciouslns  not  being  full-blooded  white,  and 
by  a  unanimous  vote  of  the  members  of  the  B.  of  L.  F.  &  B.  he,  Isaac  Cuusips, 
was  expelled  from  the  Brotherhood  on  account  of  falsely  answering  questions. 
By  request  of  the  Brotherhood  I,  as  chairman,  ask  that  the  ran  he  holds  be 
vacated  on  the  grounds  that  he  Is  a  nonpromotable  man.  If  yoa  desire  any 
farther  evidence  of  the  above  being  one-quarter  negro,  please  notify  us  at 
once,  and  we  will  furnish  you  with  same. 

Yours  respectfully,  W.  h,  Spratt,  Chairman. 

This  letter  resulted  in  Cousins'  loss  of  the  preferred  rtm  aad  his 
transfer  to  a  nonpreferred  run. 

In  the  caption  of  the  declaration  Cousins  was  alleged  to  be  a  citizen 
of  North  Carolina  and  the  defendants  citizens  of  Tennessee.  The  dec- 
laraticm  was  in  three  counts:  The  first,  which  the  jury  was  in  sub- 
stance instructed  to  disregard,  was  based  upon  the  theory  that  the  letter 
charged  a  crime  in  plaintiffs  having  married  and  lived  with  a  white 
woman  in  Tennessee,  contrary  to  the  Tennessee  statute.  The  third 
count  was  based  upon  the  theory  of  malicious  interference  with  plain- 
tiff's contract  of  employment  'The  second,  upcm  which  the  trial  clearly 
appears  to  have  proceeded,  alleged  the  libel  in  general  terms,  and  also 
specified  the  loss  of  the  preferred  run  as  special  damages.  We  proceed 
to  a  consideration  of  the  alleged  errors. 

[1,2]  1.  Diversity  of  citizenship  was  properly  averred;  no  issue 
was  tendered  thereon,  and  no  inquiry  instituted  by  the  court.  Defend- 
ant Martin,  a  citizen  and  resident  of  Tennessee  prior  to  July,  1914, 
testified,  however,  that  at  that  time  he  and  his  family  moved  to  the  Dis- 
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trict  of  Columbia;  that  he  "went  there  indefimtcly;  I  ^dn't  have  any 
certain  length  of  time  to  stay" ;  that  he  never  lived  in  Tennessee  since 
then ;  and  that  he  had  moved  to  North  Carolina  after  the  action  had 
been  begim.  This  indefinite  residence  in  the  District  of  Columbia  m 
Novem^r,  1914,  when  the  action  was  brought,  falls  tar  short  of  sus- 
taining the  burden  placed  on  defendant  (Chase  v.  Wetzlar,  225  U.  Si 
79,  86.  32  Sup.  Ct.  659,  56  L.  Ed.  990)  of  establishing  change  of  domi- 
cile, and  a  consequent  loss  of  citizenship  in  Tennessee.  There  is  no 
evidence  that  the  change  of  residence  was  anything  but  temporary,  and 
without  an  intention  either  to  give  up  the  old  or  to  remain  in  the  new 
hcHne.  As  the  jurisdiction  of  the  court,  once  acquired,  continues,  re- 
gardless of  any. change  in  citizenship  (Clarice  v.  Mathewson,  12  Pet 
164,  9  L.  Ed.  1041)  Ae  subsequent  removal  to  North  Carolina  Is  im- 
material. 

[3]  2.  As  an  injured  party  may  sue  one  or  more  or  all  joint  tort-feas- 
ors, so,  too,  he  may  dismiss  as  to  any  defendant ;  and,  as  the  court  was 
without  jurisdiction  of  Slagle,  his  dismissal  before  submission  of  the 
cause  to  the  jury  was  entirely  proper. 

[4]  3.  Whether  a  single  request  to  instruct  for  the  defendant  on 
the  second  and  third  counts  max  he  deemed  equivalent  to  separate  re- 
quests for  such  a  charge  on  each  of  these  counts,  so  as  to  require  the 
reversal  of  a  judgment  on  a  general  verdict,  under  the  authority  of 
Wilmington  Mining  Co.  v.  Fulton,  205  U.  S.  17,  27  Sup.  Ct.  412,  51 
L.  Ed.  708,  because  the  third  count  was  unsupported  by  the  evidence, 
need  not  be  determined,  inasmuch  as  the  record  fails  to  disclose  that 
an  exception  was  taken  to  the  refusal  of  the  court  to  grant  this  request, 
either  at  the  time  (Johnson  v.  Garber,  73  Fed.  523,  19  C.  C.  A.  556; 
Phelps  V.  Mayer,  15  How.  160,  14  X,.  Ed.  643;  Miller  &  L,ux,  Inc.,  v. 
Petrocelli,  236  Fed.  846,  852,  150  C.  C.  A.  106;  and  cases  cited),  or  at 
the  trial  in  open  court  (Gandia  v.  Pettingill,  222  U.  S.  452,  459,  32  Sup. 
Ct.  127,  56  L.  Ed.  267).  Furthermore,  it  is  apparent  that  both  sides 
tried  the  case  as  alleged  in  the  second  count. 

4.  The  evidence,  while  conflicting,  so  abundantly  justified  the  sub- 
mission of  the  issues  made  in  this  count  to  the  jury,  that  it  is  unneces- 
sary to  review  it  here. 

[6]  5.  The  admission  in  evidence  of  a  crayon  portrait  of  plaintiff's 
great-uncle  and  his  white  wife,  made  before  the  controversy  arose  and 
testified  to  by  the  plaintiff,  who  knew  him,  to  be  a  true  picture  of  the 
uncle,  was  entirely  proper.  That  it  was  a  crayon  representation,  and 
not  a  photograph,  went  only  to  its  weight,  not  to  its  admissibility,  as 
tending  to  show  that  the  great-uncle  was  a  white  man.  1  Wigmore, 
Evidence,  §  792  (3). 

[8-8]  6.  The  letter  was  a  clear  allegation  that  plaintiff  was  of  one- 
quarter  negro  blood.  Whatever  be  the  rule  as  to  spoken  words  (see  36 
L.  R.  A.  [N.  S.]  947,  note),  the  authorities  establish  that  the  publica- 
tion of  a  writing  containing  such  a  statement  in  respect  to  a  white  man 
is  libelous  per  se,  at  least  in  a  community  in  which  marked  social  dif- 
ferences between  the  races  are  established  by  law  or  custom.  Axton 
Fisher  Tobacco  Co.  v.  Evening  Post,  169  Ky.  64,  76,  183  S.  W.  269, 
L.  R.  A.  1916E,  667;  Spencer  v.  Looney,  116  Va.  767,  82  S.  E.  745; 
Flood  v.  News  &  Courier  Co.,  71  S.  C.  112,  50  S.  E.  637,  4  Ann.  Cas. 
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685,  and  cases  cited.  The  refusal  to  instruct  for  the  defendants  on  the 
theory  that  the  charge  was  libelous  per  se  was  therefore  clearly  proper. 
While  the  trial  judge  might  have  taken  judicial  notice  of  the  racial  situ- 
ation in  eastern  Tennessee,  and  based  thereon  nri^t  have  instructed 
the  jury  that  the  charge  was  libelous  per  se,  he  gave  the  defendants  an 
opportunity  to  persuade  the  jury  that  the  statement  made  in  that  par- 
ticular section  of  Tennessee  might  not  be  libelous  per  se ;  he  left  it  to 
the  jury  to  determine  as  a  fact  whether  or  not  the  relation  of  the  two 
races  in  eastern  Tennessee  was  such  that  the  negro  does  not  have  the 
same  esteem  of  his  white  neighbors  as  a  white  man,  or  that  his  race 
connection,  if  known,  hurts  and  lessens  his  standing  in  the  community 
generally  as  a  matter  of  social  intercourse,  and  deprives  him  of  the 
standing  which  he  would  otherwise  have  as  a  white  man.  Obviously, 
no  complaint  can  be  made  by  defendants  of  a  charge  which  erred,  if  at 
all,  in  their  favor. 

[9, 10]  7.  Defendants  further  contend  that  the  court  erred  in  not 
charging  that  the' communication  was  conditionally  privileged  and  in 
refusing,  therefore,  to  submit  to  the  jury  the  issue  of  actual  malice. 
The  defendants,  however,  owed  no  duty,  contractual,  customary,  or 
moral,  to  notify  the  railroad  that  a^fireman  holding  a  promotional  job 
had  negro  blood ;  this  information  was  not  sought ;  the  giving  of  it 
was  purely  gratuitous  and  voluntary ;  it  was  done  solely  in  the  interest 
of  all  but  four  of  tfie  defendants,  who  were  likely  to  benefit  by  the  ex- 
pected change  in  his  position.  Under  these  circumstances,  .the  com- 
munication was  in  no  sense  privileged.  Over  v.  Schiffling.  102  Ind. 
191,.  26  N.  E.  91.  Defendants'  honest,  but  erroneous,  belief  in  its 
truth,  even  if  established,  would  furnish  them  no  defense.  "If  the 
publication  was  libelous,  the  defendant  tfiok  the  risk."  Peck  v. 
Tribune  Co.,  214  U.  S.  185,  29  Sup.  Ct.  554,  53  I,.  Ed.  960.  16  Ann. 
Cas.  1075. 

[11]  8.  An  alleged  excess  in  the  verdict  is  a  matter  to  be  dealt  with 
by  the  trial  court,  and  not  on  writ  of  error  by  a  federal  appellate  tri- 
bunal. Southern  Ry.  Co.  v.  Bennett,  233  U.  S.  80,  87,  34  Sup.  Ct  566, 
58  h.  Ed.  860;  Texas  &  Pacific  Ry.  Co.  v.  Hill,  237  U.  S.  208,  215, 
35  Sup.  Ct.  575,  59  L.  Ed.  918. 

9.  We  are  unable  to  understand  the  persistence  of  counsel  in  assign- 
ing as  error  the  refusal  of  the  court  to  give  an  alleged  requested  in- 
struction, despite  the  statement  of  the  trial  judge,  in  his  memorandum 
opinion  on  the  motion  for  a  new  trial,  that  no  such  instruction  was  re- 
quested at  the  conclusion  of  the  charge.  The  record  fails  to  disclose 
such  a  request  at  any  time. 

Judgment  affirmed. . 
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GREAT  NORTHBjRN  ST.  CO.  T.  PHTTiADELPHIA  &  READING  COAL  & 

IRON  CO. 

PHILADKLPHIA  &  RKADIN6  COAL  &  IRON  CO.  ▼.  GREAT  NORTHERN 

RI.  CO. 

(arcuit  Court  of  Appeals,  Eigbth  Circuit    March  14,  1917.) 

Nos.  4760,  4761. 

1.  Whabvic8«=»9 — Lkasb  of  Coal  Dock — Consibdctiow. 

A  provision  In  a  lease  of  a  coal  dock  that  on  Its  expiration  the  lessor 
should  take  and  pay  for,  at  a  fair  Taluatlon,  "all  the  machinery  and  ap- 
paratus" placed  and  used  on  the  premises  with  the  lessor's  consent,  held 
to  Include  within  Its  meaning  all  appliances  and  structures,  although  of  n 
permanent  character,  so  placed  on  the  dock  with  the  lessor's  consent. 

[Ed.  Note. — For  other  cases,  see  Wharves,  Cent  Dig.  {|  4,  5.] 

2.  Affeai.  ai»d  Ebbob  «=9lOll(l) — Rsyiew — Ii^itsnros  or  Fact. 

A  finding  of  fact  made  hy  a  trial  court  on  contUctlng  evidence  is 
presumptively  correct,  and  will  not  be  disturbed.  In  the  absence  of  serious 
mistake  In  the  cooBlderation  of  the  eivldence  or  error  In  the  application 
of  the  law. 

[Ed.  Note. — Vof  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S§  3983- 


3.  Daicaosb  9=»68 — Bbkach  or  Contbact — Intsuest. 

A  lease  of  a  coal  dock  provided  that  on  Its  expiration  the  lessor  should 
take  and  pay  for,  within  30  days,  at  a  fair  valuation,  all  machinery  and 
apparatus  placed  on  the  premises  with  Its  consent  On  eziHration  of  the 
lease  the  parties  were  widely  divergent  in  their  estimates  of  the  value  at 
such  property,  and  an  attempt  at  arbitration  having  failed,  the  lessee 
brought  a  suit  in  equity,  in  which,  without  objection,  the  question  was  liti- 
gated. Held  that,  while  the  suit  was  in  equity,  complainant's  demand  was 
a  purely  legal  one  for  breach  of  contract,  and  witliln  the  general  rule  that 
interest  was  not  recoverable  until  the  amount  was  liquidated  by  tbe 
decree. 
•       [Ed.  Note. — For  other  cases,  see  Damages,  CesaU  Dig.  |{  141-143.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota;  Page  Morris,  JudgJI. 

Suit  in  equity  by  the  Philadelphia  &  Reading  Coal  &  Iron  Company 
against  the  Great  Northern  Railway  Company.  Decree  for  com- 
plainant, from  which  both  parties  appeal.  Modified  on  defendant's 
Appeal,  and  affirmed. 

S.  H.  E.  Freund,  of  St.  Paul,  Minn.,  and  Oscar  Mitchell,  of  Du- 
luth,  Minn.  (E.  C.  Lindley,  of  St.  Paul,  Minn.,  and  A.  McC.  Wash- 
burn, of  Duluth,  Minn.,  on  the  brief),  for  Great  Northern  Ry.  Co. 

M.  H.  Boutelle,  of  Minneapolis,  Minn.  (A.  M.  Higgins,  of  Minneap- 
olis, Minn.,  on  the  brief),  for  Philadelphia  &  Reading  Coal  &  Iron  Co. 

Before  GARLAND,  Circuit  Judge,  and  RINER  and  MUNGER, 
District  Judges. 

GARLAND,  Circuit  Judge.  On  February  1,  1890,  the  Eastern  Rail- 
way Company  of  Minnesota  leased  to  the  Silver  Creek  &  Morris 
Coal  Company  dock  No.  6,  located  in  Superior,  Douglas  county,  Wis., 

^BsFor  otbcr  cases  see  lame  tnpio  A  KET-NUMBBR  Is  all  Kejr-NttmlMred  DlsesU  A  Indexe* 
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for  the  term  of  10  years,  with  the  privilege  to  the  Coal  Company  to 
renew  the  same  for  a  further  period  of  10  years.    The  lease  contained 

the  following  provision: 

"Said  Railway  Company  covmants  and  agrees  that  npon  the  expiration 
of  tbe  lease  berennder,  wltbont  deDault  or  breadi  on  the  part  of  the  lessc^e, 
it  will  take  all  the  machinery  and  apparatus  cm  the  premises  demised,  estab- 
lished, and  operated  tberecMi  from  time  to  time  with  its  approval  and  con- 
sent, and  within  30  days  thereafter  pay  said  Cktal  C!ompany  therefor  on  the 
basis  of  a  fairly  appraised  valnation,  which,  If  It  cannot  be  agreed  upon  be- 
tween the  imrtleB  hereto,  shall  be  determined  by  an  arbitrator.  If  one  can 
he  promptly  agreed  upon,  or  otherwise  by  three  competent  and  disinterested 
arbitrators,  selected  in  the  customar)'  manner,  whose  dedslcm  shall  be  con- 
clusive and  binding:  Provided,  that  the  foregoing  covenant  shall  not  be  bind- 
ing upon  said  Bailway  Ck>mpany  unless  said  Coal  Company  shall  have  given 
said  Railway  Company  notice  in  writing  not  less  than  6  months,  nor  more 
than  one  year,  before  said  expiration,  of  its  de«dre  that  said  Railway  Com- 
pany should  BO  take  said  machinery  and  apparatus.  And  It  is  agreed  that 
after  such  notice  said  Bailway  Company  shall  haT*  a  right  to  take  said  ma- 
chinery and  apparatus  on  the  terms  above  set  faith."  * 

The  Great  Nortiwm  Railway  Con^any  is  the  successor  of  the  East- 
em  Railway  Company  in  tfie  ownership  of  the  leased  premises.  The 
Philadelphia  &  Reading  Coal  &  Iron  Company  is  the  successor  of  the 
Silver  Creek  &  Morris  Coal  Company.  At  the  expiration  of  the  lease 
the  Reading  Company  and  the  Great  Northern  could  not  agree  upon 
the  valuation  of  the  machinery  and  apparatus  on  the  demised  premises 
and  an  attempt  at  arbitration  proved  abortive.  Thereupon  both  par- 
ties agreed  that  the  Reading  Company  should  surrender  possession 
of  the  leased  premises  together  with  the  machinery  and  af^aratus 
established  thereon  to  the  Great  Northern,  with  the  understanding  that 
such  surrender  should  not  work  a  forfeiture  of  the  rights  of  the 
Reading  Company  under  the  paragraph  of  the  lease  above  quoted,  but 
that  an  action  should  be  commenced  by  it  for  the  purpose  of  establish- 
ing the  fair  value  of  the  machinery  and  apparatus  surrendered.  In 
pursuance  of  such  understanding  this  suit  was  instituted.  It  was 
brought  as  an  action  in  equit/'and  has  been  prosecuted  as  such  without 
objecticMi.  The  trial  court  decreed  the  value  of  such  property  to  be 
$37,500,  allowed  interest  thereon  at  6  per  cent,  from  the  date  of  the 
filing  of  the  bill,  which  was  March  19,  1914,  and  also  established  a  lien 
on  the  leased  premises  for  the  amount  of  the  decree.  The  Great 
Northern  appeals  generally,  and  the  Reading  Company  as  to  the  ques- 
tion of  interest.  We  will  first  consider  the  appeal  of  tfie  Great  North- 
em. 

Assignments  of  error  Nos.  1,  2,  and  3  relate  to  the  exclusion  of  evi- 
dence. In  this  connection  we  call  attention  to  the  provisions  of  equity 
rule  46  (198  Fed.  xxxi,  115  C.  C.  A.  xxxi),  prescribed  for  the  District 
Courts  by  the  Supreme  Court  November  4,  1912.    The  rule  provides : 

"  ♦  ♦  •  When  evidence  Is  offered  and  excluded,  and  the  party  against 
whom  the  ruling  Is  made  excepts  thereto  at  the  tim^,  the  court  ^all  take  and 
report  »o  much  thereof,  or  make  such  a  statement  respecting  it,  as  will  clearly 
show  tbe  character  of  the  evidence,  the  form  in  which  It  was  offered,  the 
objection  made,  the  ruling,  and  tbe  exception.  If  the  appellate  court  shall 
be  of  opinion  that  the  evidence  should  hare  been  admitted,  it  shall  not  reverse 
the  decree  unless  It  be  clearly  of  (pinion  that  material  prejudice  will  result 
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from  an  afiBnnance,  in  whtcb  event  it  riiall  direct  sndi  fnrtlier  steps  as  Instice 
may  require." 

No  attempt  was  made  to  comply  with  the  requirements  of  the  rule 
mentioned  by  court  or  counsel,  and  the  assignments  of  error  might  be 
disregarded  for  that  reason.  We  have  examined  the  errors  complained 
of,  however,  and  we  are  not  clearly  satisfied  that  material  prejudice 
would  result  in  affirming  the  ruling  of  the  trial  court;  for  instance, 
the  testimony  sought  to  be  elicited  from  the  witness  Fellows,  and 
which  is  assigned  as  error  in  assignment  No.  1,  was  received  witli- 
out  objection  from  the  witness  Somershield. 

Assignments  of  error  Nos.  2  and  3  relate  to  the  refusal  of  the  court 
to  permit  the  witnesses  Fellows  and  Somershield  to  testify  as  to  the 
cost  of  handling  coal  on  and  off  the  dock  with  the  machinery  and  ap- 
paratus now  in  controversy.  This  evidence,  standing  alone,  was  irrel- 
evant, unless,  perhaps,  the  cost  was  to  be  compared  with  the  cost  of 
some  other  and  different  kind  of  machinery  and  apparatus,  and  no  such 
offer  was  made. 

The  fourth  assignment  of  error  complains  that  the  trial  court  erred 
in  refusing  to  hold  and  decide  that  trie  basis  of  a  fairly  appraised 
valuation  of  the  property  was.  the  value  of  the  machinery  and  appara- 
tus at  the  expiration  of  the  lease  as  a  coal  handling  plant.  There  is 
nothing  whatever  in  the  record  to  show  that  the  court  valued  the  plant 
for  anything  else  than  a  coal  handling  plant. 

The  fifth  assignment  of  error  CMnplains  that  the  court  erred  in  hold- 
ing and  deciding  that  by  the  terms  of  the  lease  the  Great  Northern  was 
bound  to  purchase  the  machinery  and  apparatus  which  had  been  in- 
stalled and  ektablished  upon  the  dock,  without  regard  to  its  operative 
efficiency  at  the  date  of  the  expiration  of  the  lease.  The  record  before 
us  does  not  show  that  the  court  did  not  take  into  consideration  the 
operative  efficiency  of  the  machinery  and  apparatus.  The  finding  as  to 
the  value  was  a  general  one.  The  Great  Northern  introduced  evidence 
upon  this  subject  without  objection,  and  in  the  absence  of  any  showing 
to  the  contrary  we  must  presume  that  the  court  considered  it.  Discus- 
sion between  court  and  counsel  during  the  trial  cannot  control  the  final 
judgment.  Both  sides  introduced  evidence  touching  the  fair  value  of 
the  property  in  controversy,  but  the  court  did  not  adopt  the  evidence 
of  either  side. 

Assignment  of  error  No.  6  complains  that  the  court  limited  its  find- 
ing as  to  the  value  of  the  property  to  the  cost  of  reproduction  of  the 
various  pieces  of  machinery,  less  a  percentage  for  depreciation  from 
deterioration  of  material,  and  without  further  allowance  for  deprecia- 
tion due  to  obsolescence  and  comparative  loss  of  efficiency  through  age. 
There  is  evidence  in  the  record  of  the  value  of  the  property  as  com- 
pared with  modern  machinery,  and  the  testimony  introduced  by  the 
Great  Northern  was  to  the  effect  that  it  was  worth  little  or  nothing ; 
one  witness  claiming  that  all  the  property  situated  on  the  dock,  which 
in  1910  received  a  tonnage  of  30,544  tons  of  hard  and  10,390  tons  of 
soft  coal,  was  worth  nothing.  The  court  could  hardly  be  expected  to 
follow  this  evidence  in  making  up  its  judgment,  as  the  answer  of  the 
Great  Northern  admitted  the  value  to  be  $5,000.  The  value  placed 
242r.— «1 
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upon  the  machinery  and  apparatus  by  the  trial  court  was  about  half  of 
the  lowest  figure  placed  upon  it  by  the  evidence  of  the  Reading  Com- 
pany. The  court  no  doubt  found  the  value  to  bo  not  as  low  as  daimed 
W  tiie  Great  Northern  nor  as  high  as  claimed  by  the  Reading  Company. 
The  finding  was  a  general  finding  and  we  must  ^sume  that  the  court 
considered  all  the  evidence  in  the  record. 

[1]  Assignment  of  error  No.  7  relates  to  the  same  subject.  Assign- 
ment No.  8  complains  that  the  court  erred  in  holding  and  deciding  that 
the  trestles  and  cable  system  of  the  Mead  apparatus,  the  wooden  under- 
structure  of  the  same,  the  tracks  and  wooden  understructure  of  the 
Brown  hoists,  the  anthracite  coal  pockets,  and  other  permanent  struc- 
.  tures  were  included  within  the  meaning  of  the  terms  "machinery  and 
apparatus"  as  contained  in  the  lease.  We  are  of  the  opinion  that  the 
words  referred  to  fairly  included  all  appliances  which  the  lessee  with 
the  consent  of  the  lessor  placed  upon  the  dock,  and  therefore  hold  that 
there  was  no  error  in  the  court  ruling  as  it  did  upon  this  subject. 

[2J  Assignment  of  error  No.  9  relates  to  the  same  subject.  Assign- 
ments Nos.  10  and  11  have  no  merit.  Assignment  No.  12,  to  the  eflfect 
that  the  court  erred  in  finding  the  value  of  the  property  in  the  amount 
of  $37,500,  has  no  merit.  The  amount  was  arrived  at  by  the  trial 
court  upon  the  consideration  of  conflicting  evidence,  and  there  is  sub- 
stantial evidence  to  sustain  it.  It  is  presumptively  correct,  in  the 
absence  of  serious  mistake  in  the  consideration  of  the  evidence,  or 
error  in  the  application  of  the  law,  and  we  find  no  such  mistake  or 
error  to  exist 

[3]  The  other  assigiunents  of  error  relate  to  the  allowance  of  inter- 
est. Counsel  for  the  Great  Northern  claim  that  the  c«urt  erred  in 
allowing  interest  at  6  per  cent,  from  the  date  of  the  filing  of  the  bill. 
It  is  urged  that,  as  the  damages  were  unliquidated,  no  interest  could  be 
allowed  prior  to  the  date  of  the  decree.  Counsel  for  the  Reading  Com- 
pany on  its  appeal  claim  that  the  coiirt  below  erred  in  failing  to  decree 
interest  from  December  1,  1910,  being  30  days  from  the  date  of  the 
expiration  of  the  lease.  The  claim  of  the  counsel  for  the  Reading 
Company  is  based  upon  that  part  of  the  excerpt  from  the  lease  herein- 
before quoted  which  provides  that  the  lessor,  within  30  days  after  the 
expiration  of  the  lease,  will  take  and  pay  for  all  the  machinery  and 
apparatus  on  the  premises  dwnised  on  the  basis  of  a  fairly  appraised 
valuation. 

The  question  of  the  allowance  of  interest  has  been  exhaustively 
argued  in  the  briefs  of  counsel  on  both  sides,  but  we  are  of  the  opinion 
that  the  question  of  the  allowance  of  interest  on  the  record  before  us  is 
not  so  difficult  as  counsel  would  seem  to  make  it.  While  this  action 
has  been  prosecuted  as  an  action  in  equity,  we  must  not  lose  sight  of 
the  fact  that  the  demand  of  the  Reading  Company  against  the  Great 
Northern  is  purely  a  legal  one.  There  is  no  contract  between  the 
parties,  express  or  implied,  that  interest  shall  be  paid,  prior  to  the  as- 
certainment of  the  value  of  the  property.  It  is  true  the  lease  provided 
that  the  value  of  the  machinery  and  apparatus  should  be  paid  within 
30  days  after  the  expiration  of  the  lease,  but  it  appears  beyond  dispute 
that  the  parties  could  not  agree;  upon  this  value,  9nd  that  the  attempt 
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of  the  arbitrators  to  agree  failed,  whereupon  both  parties  found  it 
necessary  to  institute  a  proper  proceeding  in  court  for  the  purpose  of 
establishing  the  value.  The  value  that  has  been  established  by  the 
decree  below  was  greatei*  than  the  Great  Northern  thought  it  ought  to 
pay,  and  much  less  than  wb^  the  Reading  Company  demanded.  The 
general  rule  is  that  no  interest  can  be  recovered  for  the  breach  of  a 
contract,  where  the  damages  are  in  their  nature  unliquidated  and  there 
is  no  reasonably  certain  standard  by  which  the  amount  can  be  deter- 
mined until  the  amount  has  been  ascertained.  Gray  v.  Central  R.  R., 
157  N.  Y.  483,  52  N.  E.  555;  Mansfield  v.  New  York  Cent.  Ry.  Co., 
114  N.  Y.  331, 21  N.  E.  735,  1037,  4  L.  R.  A.  566;  White  v.  Miller,  78 
N.  Y.  393,  34  Am.  Rep.  544;  Laycock  v.  Paricer,  103  Wis.  161,  79  N. 
'W.  327.    Many  other  cases  could  be  cited  in  support  of  this  rule. 

The  general  rule  is  not  open  to  controversy,  but  there  is  an  exception 
to  it  in  cases  where  the  unliquidated  claim  is  subject  to  an  exact  com- 
putation by  reference  to  available  data,  or  where  the  amount  is  subject 
to  reasonably  certain  calculation  by  reference  to  existing  market  values. 
Wright  V.  City  of  Tacoma,  87  Wash.  334,-151  Pac.  837;  Laycock  v. 
Parker,  103  Wis.  161,  97  N.  W.  327.  We  are  of  the  oirinion  that  this 
case  comes  within  the  general  rule,  and  not  within  the  exertion.  The 
claim  of  the  Reading  Company  against  the  Great  Northern  does  not 
depend  for  its  existence  upon  any  principle  of  equity  jurisdiction; 
therefore  the  trial  court  had  no  discretion  to  allow  interest  as  a  matter 
of  equity  and  as  a  part  of  the  relief  granted. 

The  decree  below  should  be  modified,  so  as  to  allow  interest  from 
the  date  of  the  decree,  and,  as  thus  modified,  should  be  affirmed ;  and 
it  is  so  ordered. 

On  the  appeal  of  the  Reading  Company,  we  affirm  the  decree  below, 
as  modified  on  the  appeal  of  the  Great  Northern  Company. 


MIDLAND  VALLEY  R.  CO.  v.  BELL. 

(Olrcnlt  Court  of  Appeals,  XUgbtb  Circuit    April  6,  1917.    Bebearlng  Denied 

June  22,  1917.^ 

No.  4752.  " 

1.  Maotbb  and  Sebvant.«s>286(26) — ^Bailboads— Action  fob  Death  of  Eu- 
pu>t£— Questions  fob  Juby. 

Evidence,  in  an  action  against  a  railroad  company  to  recover  for  the 
death  of  an  ea^eer  caused  by  tlie  collapse  of  a  bridge  orer  which  he 
was  passing  with  a  train,  held  to  warrant  the  submission  to  the  Jury  of 
the  qu«etlon  of  defendant's  negligence  in  permitting  the  bridge  to  become 
decayed,  out  of  repair,  and  unsafe. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  1031.1 

2.  TBIAL   €=»140(1) DiBECTION    OF  Vebdict. 

A  motion  for  direction  of  a  verdict  Is  in  the  nature  of  a  demurrer  to 
the  evidence  and  is  to  be  tested  by  the  same  rules;  If  there  are  any 
questions  as  to  the  credibility  of  witnesses  or  the  proper  deductions  to 
be  drawn  from  the  evidence,  they  are  for  the  Jury,  and  not  for  the  court 

[Ed.  Note.— fV)r  other  cases,  see  Trial,  Cent  Dig.  $  334.] 
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3.  Mactteb  ahd  Sbbvakt  <8s»10fi(S) — Staitdabo  or  Oab&— Gubtoic. 

The  standard  of  reasonable  care  on  the  part  of  a  railroad  company 
to  keep  a  bridge  In  safe  condition  for  its  employes  Is  not  fixed  by  the 
custom  of  inspection  of  well-managed  companies  generally,  but,  while 
snch  custom  is  admissible,  the  question  la  one  of  fact4n  eacb  case. 

[Ed.  Note. — For  other  eases,  see  Master  and  Servant,  Cent.  Dig.  H  188- 
190.] 

In  Error  to  the  District  Court  of  the  United  States  lor  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Action  by  Armor  Bell,  administratrix  of  the  estate  of  John  Bell,  de- 
ceased, against  the  Midland  Valley  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.    AfErmed.  - 

O.  E.  Swan,  of  Muskogee,  Okl.  (Farrar  L.  McCain,  of  Tulsa,  Okl., 
on  the  brief),  for  plaintiff  in  error. 

C.  B.  Randell,  of  Sherman,  Tex.  (Randell  &  Randell,  of  Sherman, 
Tex.,  on  the  brief),  for  defendant  in  error. 

Before  CARLAND,  Circuit  Judge,  and  RINER  and  MUNGER, 
District  Judges. 

RINER,  District  Judge.  This  action  was  brought;  under  the  fed- 
eral Employers'  Liability  Act,  by  Armor  Bell,  as  administratrix  of  the 
estate  of  John  Bell,  deceased,  defendant  in  error,  against  the  Midhind 
Valley  Railroad  Company,  plaintiff  in  error,  to  recover  damages  for 
the  death  of  said  John  Bell,  which  she  alleges  was  caused  by  the  negli- 
gence of  the  railroad  company.  For  convenience  the  defendant  in  er- 
ror will  hereaf tqr  be  referred  to  as  the  "plaintiff,"  and  the  plaintifiF  in 
error  as  the  "defendant."  The  case  was  commenced  in  tiie  stsfte  court 
and  removed  by  the  defendant  to  the  United  States  District  Court  for 
the  Eastern  District  of  Oklahoma. 

The  acts  of  negligence  on  the  part  of  the  defendant,  complained  of, 
are  set  out  in  the  amended  petition  as  follows : 

•  "Fourth.  That  the  wreck  of  said  train  and  the  said  remiltlng  Injuries  to  and 
death  of  said  John  Bell,  deceased,  came  about  In  the  toHowiog  manner,  to 
wit:  That  on  said  date  and  at  said  place  while  deceased  was  riding  in  the 
jCab  of  the  engine  pulling  said  train,  and  while  carefully  and  properly  dis- 
charging his  said  duties  as  engineer,  a  trestle,  or  bridge,  In  defendant's  said 
track,  over  which  said  engine  and  train  was  then  and  there  running,  broke, 
gave  way  and  fell  beneath  said  engine  and  train,  thereiby  overturning  said 
engine  and  wrecking  It  and  said  train,  and  causing  the  injuries  to  and  death 
of  siild  John  Bell,  as  aforesaid. 

"Fifth.  That  the  said  Injuries  and  death  of  the  said  John  BeJl  were  caused 
by  no  fault  on  his  part,  but  by  the  gross  negligence-  and  want  of  ordinary 
care  of  the  defendant,  its  officers,  agents,  servants  and  employ^  » 

"Plalntier  alleges  that  the  said  engine  upon  which  deceased  was  riding  and 
all  the  parts  thereof,  were  old,  worn,  unbalanced,  and  tnsoffidently  fastened, 
out  of  gauge  and  out  of  plumb ;  and  that  the  track,  bridge,  trestle,  abutments, 
roadbed,  ties,  supports,  rails,  spikes,  bolts,  braces,  timbers,  piling,  and  all  the 
IMrts,  appliances  and  fastenings  of  said  bridge,  trestle  and  track  at  the  time 
and  place  plaintiff  was  Injured,  as  aforesaid  were  insufficiently  supported,  old, 
worn,  warped,  bent,  broken,  cracked,  rotten,  weak,  out  of  line,  and  each  and 
all  of  said  conditions  directly  and  proximately  caused  and  contributed  to 
rteccaspd's  injuries,  as  aforesaid. 

®=>For  outer  cue*  see  came  topic  ft  K£:Y-NUMBER  In  all  K«r-NamlMi«4  Olgoito  *  tadoaa 
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"PJalBtlff  charges  that  the  defendant,  it»  offle»8,  ag«nta.  aervants,  and  i 
ployfis  In  causing  and  permitting  the  conditions  aforesaid,  and  in  using 
track,  bridge,  trestle,  and  engine,  as  aforesaid,  was  guilty  of  grpss  negUge 
and  want  of  ordinary  care,  which  directly  and  proximately  caused  and  c 
tilbuted  to  deceased's  said  Injuries,  and  deceased  would  not  haTB  been  Inju 
bat  for  same ;  that  the  defendant  well  kn^w  of  each  and  all  of  said  condlti 
hereinbefore  stated,  or  by  the  exercise  of  ordinary  care  would  have  known 
same,  but  the  same  were  unknown  to  plaintiff." 

The  answer  contained  a  general  denial,  and  also  charged  that 
deceased  was  guilty  of  contrihutory  negligence.  No  proof  was  offer 
however,  in  support  of  the  charge  of  contributory  negligence,  and, 
counsel  say  in  their  brief,  for  tihe  purposes  here  the  answer  may 
treated  as  a  general  denial.'  There  was  a  trial,  verdict,  and  judgm 
for  the  plaintiff  in  the  sum  of  $12,240. 

The  record  shows  that  the  plaintiff  was  the  duly  appointed  admii 

tratrix  of  the  estate  of  John  Bell,  deceased ;  that  she  was  a  resid 

■  and  citizen  of  the  feastern  district  of  the  state  of  Oklahoma ;  and  1 

the  defendant  was  a  corporktion  organized  and  existing  under 

laws  of  the  state  of  Arkansas  and  a  citizen  and  resident  of  that  st 

The  petition  charges  that  on  the  12th  day  of  September,  1913, 
defendant  owned  and  operated  a  line  of  railroad  in  the  state  of  Arl 
sas,  extending  into  and  through  the  state  of  Oklahoma;  and  it  is 
mitted  in  the  brief  of  counsel  for  the  defendant  that  both  the  decei 
and  the  defendant  were  at  that  time  engaged  in  interstate  comme 

The  following  facts  Ivere  established  by  the  evidence : 

[1]  That  at  the  time  mentioned  in  the  pleadings,  on  the  line, 
forming  a  part  of,  defendant's  railroad  near  the  town  of  Kan 
Okl.,  there  was  a  wooden  bridge  known  as  a  pile  and  frame  bent  tre 
about  225  feet  in  length,  across  a  ravine,  or  "branch,"  as  some  of 
witnesses  called  it;  that  the  height  of  the  bridge  from  the  bottor 
the  ravine  to  the  base  of  the  rail  was  35  feet.    The  bridge  consi 
of  16  bents.    Bents  1  and  2  and  14,  15,  and  16  are  what  the  witne 
call  "pile  bents";  that  is,  the  bridge  rested  upon  oak  pih'ng  driven 
the  ground.    All  of  the  other  bents  were  framed  bents.    These  f ra 
bents  rested  upon  niud  sills  and  mud  blodcs  embedded  in  the  gro 
The  timber  used  in  the  construction  of  these  framed  bents  was 
2  Arkansas  pine  and  12x12  inches  square,  except  the  stringers,  v« 
were  8x16  inches.    The  deck  of  the  trestle  was  3-ply  cord  under 
rail,  consisting  of  three  8x16  inch  stringers  and  spread  sufificientl; 
apart  to  permit  of  2x16  inch  packing  boards  5  feet  in  length  t 
placed  between  the  line  of  stringers.    These  and  the  stringers  were 
ed  together  over  each  bent  with  •/*  inch  bolts.    Upon  this  deck  tb 
and  rails  were  placed,  the  ties  being  8x8  inches,  spaced  12  ties  t 
panel,  the  panels  being  14  feet  9  inches  each  between  the  bents. 
tending  from  one  bent  to  the  other  crosspieces  or  sway  braces 
fastened  to  the  bents  to  hold  the  main  members  of  the  bridge  in 
tion  and  prevent  them  from  vibrating.  ^ 

In  March,  1912,  more  than  a  year  before  the  accident  compl 
of,  the  bridge  was  repaired  by  taking  out  some  of  the  timbers  > 
had  become  decayed  and  sap  rotted,  and  replacing  them  with  new 
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bers;  about  15  per  cent,  of  the  timbers  being  thus  taken  out  and  re- 
placed. 

On  the  12th  of  September,  1913,  John  Bell,  husband  of  the  plain- 
tiff, was  a  locomotive  engineer  in  the  employ  of  the  defendant  and 
on  that  date  was  in  charge  of  one  of  its  engines  hauling  a  freight  train 
consisting  of  flat  cars,  loaded  oil  cars,  and  some  empty  coal  cars.  The 
train  left  Muskogee  about  9  o'clock  in  the  evening  of  the  11th,  and 
had  proceeded  eastward  toward  Ft  Smith,  about  55  miles,  arriving 
at  this  bridge  near  1 25  on  the  morning  of  the  12th.  When  the  train 
was  upon  the  bridge  in  question  and  the  engine  about  25  or  30  feet 
from  the  east  end  thereof,  that  part  of  the  bridge  under  and  for  some 
distance  back  of  the  engine  collapsed  and  with  the  engine  and  a  few 
cars  fell  to  the  ground  below,  and  Bell,  the  engineer,  was  caught  un- 
der the  engine  and  instantly  killed.  After  the  bridge  fell,  it  took  fire, 
and  the  entire  structure  was  destroyed  so  that  it  was  impossible  to  de- 
termine, from  an  examination,  the  condition  of  the  timbers  at  the  time 
of  the  accident.  In  addition  to  the  foregoing  facts,  which  were  not 
disputed,  the  plaintiff  offered  testimony  tendmg  to  prove  that  many 
of  the  timbers  in  the  bridge  were  badly  rotted  and  a  large  part  of  them 
more  or  less  decayed  and  unsound.  The  testimony  on  t^half  of  the 
defendant  tended  to  prove  that  a  general  inspection  of  the  bridge  was 
made  a  short  time  before  it  was  rep^red  in  1912;  that  it  had  been 
inspected  several  times  between  that  date  and  the  date  of  the  accident ; 
and  that  the  timbers  at  the  time  of  the  accident  were  not  decayed  to 
such  an  extent  as  to  render  the  bridge  unsafe.  Plaintiff  also  offered 
evidence  tending  to  show  that  the  sway  braces  consisted  of  pine  boards 
10  and  12  inches  wide  and  2  inches  thick ;  that  these  braces  were  fas- 
tened to  the  upright  pieces  with  iron  bolts ;  that  some  of  them  were 
split  where  the  bolts  went  tiirough  and,  as  one  witness  stated  it :  "And 
down  near  the  end  they  would  be  busted  where  the  bolts  went  through 
them  into  the  piling."  Mr.  Kaighn,  chief  engineer  of  the  defendant, 
testified  that  the  braces  were  necessary  to  the  safety  of  the  bridge. 
Having  his  attention  especially  called  to  these  braces,  he  was  asked: 

"Q.  Then  suppose  they  are  loose,  would  that  be  safe  or  dangerous?  A.  If 
they  are  loose  suffleiently  that  they  don't  support,  they  are  not  doing  their 
work  and  weakens  the  efficiency  ot  the  bridge.  Q.  And  It  would  be  likely  to 
fall  by  reason  of*  not  being  supported  in  the  proper  way?  A.  That  Is  true. 
Q.  And  the  running  of  a  train  over  it  would  be  likely  to  cause  It  to  fail?  A. 
Have  that  tendency,  yea.  Q.  And  if  the  braoes  where  the  bolts  go  throat^, 
if  they  are  worn,  that  would  make  it  loose  wouldn't  it?  A.  Tes.  Q.  And  a 
split  would  nmke  it  rery  much  weaker?  A.  Yes.  Q.  That  would  be  practi- 
cally taking  away  the  brace?  A.  Yes.  Q.  Because  if  there  was  any  swing 
at  all  the  bridge  couldn't  stand  and  the  brace  has  got  to  be  held  exactly  in 
place,  or  else,  when  It  begins  to  give,  it  would  have  the  eHect  of  making  it 
continuous  and  progressive?    A.  Yes,  that  is  the  tendency  of  it." 

We  do  not  deem  it  necessary  to  quote  more  at  length  from  the  tes- 
timony, as  the  references  already  made  are  quite  sufficient  to  show 
that  the  case  was  properly  one  for  the  determination  of  the  jury,  and 
we  think  the  motion  for  a  directed  verdict  in  favor  of  the  defendant 
at  the  dose  of  the  evidence  was  righdy  overruled. 

[2]  A  motion  of  this  character,  as  has  often  been  said,  is  in  the 
nature  of  a  demurrer  to  the  evidence. 
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"It  aaswere  the  same  pnrpose  and  should  be  tested  by  the  sum*  rules.  A. 
demurrer  to  eyldence  admits,  not  only  the  facts  stated  therein,  but  also  every 
conclnslon  which  a  Jury  might  fairly  or  reasonably  infer  therefrom."  Schu- 
chardt  r.  Aliens,  1  WaU.  859,  370,  17  L.  Ed.  842. 

In  deciding  sucti  a  motion,  the  trial  court  is  bound  to  assume  that  all 
of  the  evidence  in  the  case  is  true  and  that  the  witnesses  were  all  credi- 
ble. If  there  are  any  questions  in  the  cise  as  to  the  credibility  of  the 
witnesses  or  the  proper  deductions  to  be  drawn  from  the  evidence,  they 
are  questions,  not  for  the  court,  but  for  the  jury  under  the  dn-ectioo  of 
the  court.  In  Railroad  Co.  t.  Powers,  149  U.  S.  43,  13  Sup.  Ct.  748,  37 
L.  Ed.  642,  Mr.  Justice  Brewer  states  the  rule  in  tfiese  words : 

"It  Is  well  settled  that,  where  there  Is  uncertainty  as  to  the  existence  of 
either  negligence  or  contributory  negligence  the  question  is  not  one  of  law,  but 
of  fact,  and  to  be  settled  by  a  Jury ;  and  this,  whether  the  uncertainty  arises 
from  a  conflict  in  the  testimony,  or  because,  the  facts  being  undisputed,  fair- 
minded  men  will  honestly  draw  different  conclusions  from  them." 

It  is  quite  true,  as  the.  court  chained  the  jury  in  this  case,  that  the 
defendant  was  not  an  insurer  of  the  safety  of  its  bridges  or  trestles  as 
far  as  its  engineers  and  other  employes  were  concerned,  and  the  mere 
fact  that  a  bridge  or  trestle  falls  is  not  sufficient  of  itself  to  establish 
the  liability  of  the  company  to  pay  resultant  damages.  It  was  its  duty, 
however,  to  see  to  it,  by  the  exercise  of  ordinary  care,  that  this  bridge 
was  kept  in  eood  repair  and  in  a  safe  condition,  and  this  duty  could  not 
be  delegated  so  as  to  exonerate  the  defendant  from  liability  to  its  serv- 
ants resulting  from  the  omission  to  perform  it  or  through  its  n^ligent 
performance ;  and,  in  view  of  the  conflicting  character  of  the  testimony 
in  relation  to  the,  condition,  of  the  timbers  and  braces,  we  think  the 
question  whether  the  defendant  was  negligent  in  the  matter  of  keeping 
diis  bridge  in  repair  was  clearly  a  question  to  be  determined  by  the 
jury.  So  long  as  the  laws  provide  for  a  jury  trial  of  issues  of  fact,  the 
right  should  be  guarded  and  preserved  in  all  cases  where  there  are  con- 
troverted facts  pertinent  to  the  issues. 

[3]  It  is  also  insisted  that  the  court  erred  in  refusing  to  give  to  the 
jury  the  following  instructions  requested  by  the  defendant: 

"Tou  are  instructed  that  if  you  And  from  the  evidence  that  the  defendant 
had  Inspected  this  bridge  prior  to  the  accident,  and  that  such  inspections  as 
to  time  and  manner  were  in  acoocdanoe  with  the  custom  of  other  well-regulat- 
ed railroad  companies  and  that  such  inspection  failed  to  discdose  any  defects 
in  the  bridge,  then  your  verdict  nrust  be  for  tlie  defendant" 

"You  are  Instructed  In  this  case  that  if  the  defendant  had  caused  the  bridge 
to  be  Inspected  a  short  while  before  its  collapse  by  men  experienced  in  that 
line  of  work,  and  that  the  iaJspection  made  was  such  as  Is  onllnarily  and  cus- 
tomarily made  of 'bridges  of  sdmllar  character  by  other  well-regulated  rail- 
roads In  the  state  of  Oklahoma,  and  that  said  infection  did  not  dJscloee  anj- 
defects  alleged  In  plaintiff's  petition,  then  and  In  that  event  the  defendant 
discharged  its  duty,  and- the  plaintiff  cannot  recover  in  this  case." 

We  think  these  requests  were  properly  denied.  They  confuse  the 
controlling  standard  of  ordinary  care  with  what  is  only  evidence  of  it. 
Unquestionably  it  was  permissible,  as  was  done  in  this  case,  to  show 
what  inspections  were  made  by  other  railroads  of'  theii  bridges,  for 
that  is  some  evidence  of  what  could  have  been  and  ought  to  have  been 
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done  by  the  defendant  in  this  case;  bat  evidence  of  that  character  is 
not  indispensable,  for  the  ultimate  and  controlling  test  always  is,  not 
what  has  been  the  practice  of  others  in  like  situations,  but  did  the 
defendant  in  this  case  exercise  reasonable  or  ordinary  care,  that  is, 
such  care  as  a  reasonaUy  prudent  person  would  ordinarily  have  exer- 
cised in  such  a  situation.  As  was  said  by  this  court  in  Chicago,  Mil- 
waukee &  St.  Paul  Ry.  Co.  v.  Moore,  166  Fed.  663, 92  C  C.  A.  357,  23 
L.  R.  A.  (N.  S.)  962 : 

"The  law  Is  not  so  unreasonable  as  to  afford  no  test  where  there  has  been 
no  practice  by  others  by  which  the  conduct  in  qpestloQ  can  be  compared ;  nor 
does  It  permit  coumion  sense  and  reason  to  lose  tiieir  sway  because,  throogb 
Ipiorance,  inattention  or  selfishness,  an  unreasonable  practice  has  prevailed." 
Chicago  Oreat  Western  Ry.  t.  McDonongh,  161  Fed.  657,  866,  88  O.  C.  A.  517, 
and  authorities  there  dted. 

See,  also.  Rickerd  v.  Chicago,  St.  P.,  M.  &  O.  Ry.,  141  Fed.  905,  73 
C.  C.  A.  139. 

In  Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S.  454,  2  Sup.  Ct.  932,  27 
ly.  Ed.  605,  the  Supreme  Court,  speaking  through  Mr.  Justice  Harlan, 
said: 

"If  the  ^neral  practice  of  such  corporations  in  the  appointment  of  servants 
Is  evidence  which  a  Jury  may  consider  In  determining  whether.  In  the  particu- 
lar case,  the  requisite  degree  of  care  was  observed  such  practice  cannot  be 
taken  as  OHiclaslve  apon  the  inqnlry  as  to  the  care  vrhich  ought  to  have  been 
exercised.  A  degree  of  care  ordinarily  exerdaed  In  such  matters  may  not  be 
due,  or  reasonable,  or  proper  care,  and  therefore  not  ordinary  care,  with- 
in the  meaning  of  the  law." 

And  in  Texas  &  Pacific  Ry.  Co.  v.  Behymer,  189  U.  S.  468,  23  Sup. 
Ct.  622,  47  L.  Ed.  905,  Mr.  Justice  Hohnes  states  the  rule  as  follows: 

"Instead  of  that,  the  court  left  It  to  the  Jury  to  say  whether  the  train  was 
handled  with  ordinary  care ;  -  that  la,  the  care  that  a  person  of  ordinary  pru- 
dence would  use  under  the  same  circumstances.  This  exception  needs  no  dis- 
cussion. The  charge  embodied  one  of  the  commonplaces  of  the  law.  What 
usually  is  done  may  be  evidence  of  what  ought  to  be  done;  bat  what  ougbt 
to  be  done  is  fixed  by  a  standard  of  reasonable  prudence,  whether  it  usually  Is 
complied  with  or  not"  Shandrew  v.  Chicago,  Milwaukee  &  St  Paul  Ky.  Co., 
142  Fed.  320,  73  O.  O.  ▲.  430. 

Some  other  requests  for  instructions  were  made  by  the  defendant 
and  denied  by  the  court,  but  we  do  not  deem  it  necessary  to  discuss 
them  separately.  We  think  the  instructions  given  by  the  court  to  the 
jury  fairly  stated  the  law  and  were  quite  as  favorable  to  the  defendant 
as  it  had  a  right  to  ask. 

The  action  of  the  trial  court  in  declining  to  admit  in  evidence  testi- 
mony tending  to  show  that  some  eight  months  or  more  prior  to  the 
time  of  this  accident,  and  at  a  place  a  mile  or  more  distant  from  this 
bridge,  an  obstruction  was  placed  upon  the  track,  was  also  assigned  for 
«rror.  The  testimony  related  to  matters  altogether  too  remote  to  be 
eonsidered  by  the  jury,  as  there  was  nothing  in  the  evidence  tending 
even  remotely  to  prove  that  there  was  any  obstruction  on  the  track  at 
the  time  of  the  accident.  The  fireman,  who  was  in  the  best  possible 
position  to  know,  was  called  as  a  witness  for  the  defendant,  but  was 
not  questioned  in  regard  to  the  matter. 
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The  other  assignments  of  error  have  all  been  thoughtfully  considered 
and  found  to  be  without  merit. 
The  judgment  of  the  district  court  is  affirmed. 


VIRGINIA  C.    MINING,  MILLING  &  SMELTING  CO.  et  al.  ▼.  COKBIGAN, 

(Circuit  Court  of  Appeals,  Slztb  Circuit    Mar  18,  19.7.) 

No.  21)24. 

1.  COKPORAnONB  «S9210— ACmOR  BT  STOOKHOLDEBfl — NEOXSSAST  PABTIKfl. 

A  Mexican  corporation  was  organized  to  hold  the  legal  title  to  mining 
property,  and  all  ot  Its  capital  stock,  consisting  of  10  shares,  was  turned 
orer  to  an  Arizona  corporation,  which  was  to  finance  and  operate  the 
mines.  The  Arizona  corporation  sold  4  shares  of  the  Mexican  corpora- 
tion's stock  to  the  M.  Company,  aod  C,  tlie  organiur  and  president  of 
the  Arizona  and  Mexican  corporations,  pledged  the  remaining  6  shares  to 
secure  an  indebtedness  which  h«  was  unable  to  pay.  The  pledgee  thereof 
obtained  possession  of  the  6  shares  of  stock,  assumed  control  of  the 
Mexican  corporation,  which  he  reorganized,  and  which,  through  a  board 
Of  directors  controlled  by  him,  contracted  to  sdl  the  property  to  de- 
fendant Tlie  M.  Company  and  the  Arizona  corporatioo  sued  defendant 
to  restrain  him  from  cwienmrnatlng  his  purchase  of  the  property,  on  the 
ground  that  the  pledgee's  possession  of  the  stock  and  his  control  of  the 
Mexican  corporation  were  fraudulent.  HelA,  that  the  Mexican  corpora- 
tion was  an  Indispensable  party,  and  the  pledgee  would  also  seem  to  be  a 
necessary  party. 

[Ed.  Note.— SVir  other  cases,  see  Corporations,  Cent  Dig.  M  808-8l3.t 

2.  CoRPOKATioN's  ^=9210 — ACnoR  BT  Stockholdebs — ^Nbocsbakt  Pasties. 

The  suit  could  not  be  maintained,  without  the  presence  of  the  Mexican 
corporation,  on  the  theory,  that,  since  plaintttTs  owned  all  the  stock  of 
that  corporation,  its  entity  and  corporate  existence  might  be  ignored,  as 
those  under  whom  defendant  claimed  were  denying  the  Arizona  corpora- 
tion's ownership  and  right  of  control  of  the  6  shares  of  sto<A,  and  a 
prime  object  of  Uie  suit  was  to  establish  such  owaenililp. 

[Bd.  Note.— For  ottier  cases,  see  Uorperatlona,  Cant  Dig.  H  808-813«]> 

8.  IirJUNcriON  <S=s»137(2) — TEHPoaABT  Injokotiok— ^IwJtraT  to  DsF^NnAiiT. 

Such  suit  could  not  be  maintained,  to  the  extent  of  giving  relief  tIu:ou^ 
a  temporary  injunction,  to  maintain  the  status  quo,  as  ancillary  to  a 
pending  suit  and  possible  later  proceedings,  where  it  did  not  afflrmatlTely 
appear  that  defendant  cpuld  not  be  injured  thereby,  it  appearing  by  answer 
that  defendant  had  contracted  to  pay  for  the  property  in  installments; 
thus,  t>ecause  of  the  injunction  not  being  binding  upon  his  vendor,  be 
might  lose  his  rights  as  a  result  of  an  inJtuMtioa. 

[Bd.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  |  907.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Suit  by  the  Virginia  C.  Mining,  Milling  &  Smelting  Company  and 
another  against  James  W.  Corrigan.  From  a  decree  dismissing  the 
bill  of  complaint,  plaintiffs  .appeal.    Affirmed. 

Kline,  Clevenger,  Buss  &  Holliday,  of  Oeveland,  Ohio,  and  Sturde- 
vant  &  Sturdevant,  of  St.  Louis,  Mo.,  for  appellants. 

Holding,  Masten,  Dtincan  &  Leckie,  of  Qeveland,  Ohio,  for  appellee. 

4ts»Far  oUier  cases  tee  same  topic  a  KET-Nt5MBER  la  (II  Kar-Ntimb«r«d  Dtgwts  A  Indezss- 
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'   Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SAN- 
FORD,  District  Judge. 

KNAPPEN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dis- 
missing a  bill  of  complaint  under  general  equity  rule  No.  29  (198  Fed. 
xxvi,  115  C.  C.  A.  xxvi).  For  immediate  purposes,  the  allegati(»is 
of  the  bill  may  be  thus  sufBciently  summarized : 

In  1905,  one  Clayton  had  a  verbal  option  for  the  purchase,  from  the 
owners,  of  the  Hidalgo  Mines,  socalled,  in  Chihuahua,  Mexico,  at  a 
price  of  50,000  pesos.  Clayton  sold  this  option  to  one  Chew  (the 
written  option  being  taken  for  his  benefit,  in  the  name  of  one  Raines) ; 
Chew  assuming  to  pay  to  the  owners  the  purchase  price  mentioned  in 
three  equal  annual  installments,  be^nning  January  15,  1906.  The 
mines  were  then  conveyed  to  a  Mexico  corporation  called  the  Virginia 
C.  Mining,  Milling  &  Smelting  Company,  capitalized  at  10,000  pesos, 
and  organized  for  the  purpose  merely  of  holding  the  legal  title  to  the 
mines.  All  the  capital  stock  of  the  Mexico  corporation  was  immediate- 
ly turned  over  to  an  Arizona  corporation  of  the  same  name  (one  of 
the  plaintiffs  here),  which  was  to  finance,  manage,  and  operate  the 
mines.  The  Arizona  corporation  was  capitalized  at  $1,250,000,  and  all 
of  its  capital  stock  was  turned  over  to  Chew,  who,  as  an  additional 
payment  for  the  option  mentioned,  gave  one-eighth  of  it  to  Clayton, 
agreeing  also  to  give  the  latter  10,000  pesos,  in  three  annual  installments, 
maturing  at  the  same  time  as  the  installments  of  purchase  price  of 
the  mines.  Chew  was  president  and  Clayton  vice  president  of  both  the 
Mexico  and  Arizona  coiporations ;  Chew  being  also  treasurer  of  ihe 
Arizona  corporation.  Raines  was  an  oflifcer  of  both  corporaticMis.  The 
plaintiff  Mexican-Pacific  Mining  Company  is  a  corporation  organized 
under  the  laws  of  Arizona,  and  is  a  citizen  of  that  state  as  weU  as  of 
Missouri.  It  duly  purchased  from  its  coplalntiff  and  tock  over  the 
remaining  4  shares  of  the  Mexican  corporation,  and  still  owns  them. 
The  first  two  installments  of  the  purchase  price  of  the  mines,  as  well  as 
of  Chew's  agreed  ps^ment  to  Cla3rton,  were  met;  but  Chew  was  unable 
to  meet  the  third  installment  of  either  of  these  payments,  and  to  avoid 
forfeiture  of  the  mines  obtained  from  Clayton  a  loan  of  24,000  pesos 
to  cover  both  items  of  indebtedness,  and,  as  security  for  that  loan, 
pledged,  for  Claytoiji's  benefit,  without  the  authority,  knowledge,  or 
consent  of  the  Arizona 'corporation,  the  6  shares  of  the  Mexico  corpora- 
tion's stock  held  by  the  Arizona  company.  This  indebtedness  to  Clay- 
ton was  not  paid,  and,  in  1910,  he  obtained  possession  of  the  pledged 
6  shares  of-  stock,  assumed  control  of  the  affairs  of  the  Mexico  cor- 
poration and  of  the  management  and  operation  of  the  mines,  and 
effected  a  reorganization  of  the  Mexico  corporation  which,  through  a 
board  of  directors  controlled  by  him,  contracted,  in  1915,  to  sell  the 
mines  to  the  defendant,  Corrigan,  for  $200,000.  The  bill  allies  that 
Clayton's  possession  of  the  6  shares  of  stock  in  the  Mexico  corporation, 
and  the  control  thereby  obtained  of  its  affairs  resulting  in  the  con- 
tract of  sale  to  Corrigan,  was  fraudulent,  and  that  Ccnrrigan  knew  it ; 
also,  that  the  mines,  when  sold  to  Corrigan,  were  worth  more  than  $1,- 
250,000.  The  bill  prays  that  defendcuit  be  tentporarily  and  perma- 
nently restrained  from  attempting  to  make  or  consummate  any  piopos- 


Digitized  by 


Google 


VIBOINIA  0.  MINING,  MILMNQ  A  8MELTIM0  CO.   V.  COBRIGAN        811 

ed  purchase  of  the  mining  properties  through  Clayton  or  tiie  Mexico 
corporation,  and  from  receiving  the  title  to  the  properties.  The  para* 
graph  of  the  answer  under  which  hearing  was  had  raised  the  defenses 
of  nonjoinder  of  a  necessary  psir^  defendant,  and  of  failure  to  state 
a  case  entitling  to  equitable  relief.  The  present  Mr.  Justice  Clarke, 
who  heard  the  case,  was  of  the  opinion  that  Clayton,  at  least  (and  prob- 
ably the  Mexico  company),  was  an  indispensable  party  defendant,  and 
for  this  reason  dismissed  the  bill. 

[1,  2]  As  was  well  said  by  Judge  .Qarke,  the  case  presented  is  cer- 
tainly an  anomalous  one.  It  is  plain  that,  unless  the  case  is  in  some  way 
taken  out  of  the  usual  rule,  the  bill  was  rightly  dismissed ;  for  Corri- 
gan,  the  contract  purchaser  of  the  mines,  would,  on  the  face  of  things, 
clearly  be  entitied  to  demand  that  his  vendors  be  made  parties,  for  only 
so  could  he  be  protected  as  against  them  by  a  decree  in  plaintiff's  fa- 
vor. The  Mexico  corporation,  which  was  the  actual  vendor,  would 
thus  be  an  indispensable  party,  and  in  view  of  the  allegations  made  in 
the  bill  Clajrton  would  seem  equally  so.  The  proposition  that  plaintiffs 
own  all  the  .capital  stock  of  the  Mexico  corporation,  and  that  tiius  the 
entity  of  the  latter  may  be  ignored,  and  the  case  treated  as  if  there 
were  no  corporate  existence,  is  sufficiently  answered  by  the  fact  that 
it  appears  upon  the  face  of  the  bill  that  those  under  whom  defend- 
ant claims  (and,  impliedly,  defendant  also)  are  denying  ownership  and 
right  of  control  in  the  plaintiff  Arizona  corporation  of  the  6  shares  in 
question  which  constitute  a  majority  of  the  capital  stock  of  that  cor- 
poration, and  that  a  prime  object  of  this  suit  is  to  establish  such  owner- 
ship in  the  complainant  Arizona  corporation. 

Plaintiffs,  however,  attempt  to  avoid  the  effect  of  lack  of  parties 
defendant  by  alleging  that  the  Arizona  corporation  has,  without  avail, 
exhausted  every  possible  effort  to  secure  a  settlement  between  itself 
and  Clayton  respecting  the  6  shared;  that  that  corporation,  in  1913, 
began  suit  in  St.  Louis  against  Clayton  to  recover  their  possession, 
and  for  an  injunction  restraining  their  sale,  pledge,  or  other  disposi- 
tion, as  well  as  the  disposition  of  the  mines,  or  any  interest  therein; 
that  appellee  was  notified  of  the  pendency  of  the  St  Louis  suit,  and  of 
plaintiffs'  claimed  rights,  before  he  contracted  for  the  purchase  of  the 
property ;  that  the  St.  Louis  case  is  still  pending  and  at  issue,  but  that 
testimony  of  witnesses  in  Mexico  is  needed  before  hearing  can  be  had, 
and  that  such  testimony  cannot  now  be  taken  because  of  the  suspension 
of  all  civil  authority  in  Mexico ;  that  Clayton  and  the  directors  of  the 
Mexico  corporation  are  all  in  Mexico,  and  beyond  the  jurisdiction  of 
this  cour^  and  not  amenable  to  its  process,  or  to  that  of  any  other 
American  court ;  that  there  are  now  in  Mexico  no  courts  having  civil 
jurisdiction  over  transactbns  of  this  character,  or  in  which  plaintiff 
could  obtain  relief,  either  against  Clayton  or  the  directors  of  the  Mexico 
corporation,  and,  moreover,  that  it  is  unsafe,  by  reason  of  the  revolu- 
tion there  prevailing,  to  go  to  Mexico  for  the  purpose  of  relief  to  plain- 
tiffs ;  and  they  urge  that  if,  for  lack  of  necessary  parties,  the  court  be- 
low could  not  determine  the  ownership  of  the  disputed  shares,  it  yet 
has  full  power  to  hold  matters  in  statu  quo  until  appellant  can  litigate 
the  question  with  Clayton  in  a  court  which  has  jurisdiction,  as  the  St. 
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Louts  court  apparently  has.  Mallow  et  aL  r.  Hinde,  12  Wheat  193, 6 
h.  Ed.  599. 

Normally,  plaintiffs'  remedy  respecting  this  mining  property — situ- 
ated as  it  is  in  a  foreign  country,  and  whose  legal  title  and  r^ht  of  dis- 
position are  governed  by  the  laws  of  that  country — is  to  be  found 
through  the  courts  of  that  foreign  country,  and,  before  plaintiffs  can 
obtain  in  the  courts  of  this  jurisdiction  the  extraordinary  relief  ,asked, 
their  right  thereto  should  be  made  clear. 

[3]  It  may  be  that,  if  it  affirmatively  appeared  defendant  could  not 
be  injured  by  such  temporary  holding  of  matters  in  statu  quo,  the  bill 
might  be  maintained  to  the  extent  of  giving  relief  through  a  control  of 
the  defendant's  person,  temporary  in  character  and  as  ancillary  to  the 
suit  pending  in  St.  Louis  and  to  possible  later  proceedings  in  Mexico. 
This  question,  we  are  not  called  upon  to  decide,  because  it  does  not 
appear  by  the  bill  that  defendant  would  suffer  no  injury  from  such 
temporary  delay;  on  the  other  hand,  it  affirmatively  appears  by  the 
answer,  filed  March  7,  1916,  that  defendant,  under  agreement  of 
January  24,  1915,  was  to  pay,  on  January  21,  1916,  the  first  installment 
of  the  purchase  price  of  $2(X);(XX),  the  remaining  payments  being  dis- 
tributed over  a  period  of  three  years  following  January  24,  1915  (the 
last  payment  falling  due  on  or  before  January  24,  1918),  as  well  as  an 
additimial  pa3niient  of  $12,000  in  monthly  installments;  that  default 
in  any  one  of  the  installments  forfeits  defendant's  contract  rights  and 
all  pa3mients  made  thereunder ;  and  that,  when  answer  was  made,  de- 
fendant had  met  all  the  monthly  pajrments,  of  $1,000  each,  called  for. 
The  answer  (whurh  denied  that  plaintiffs'  claims  have  any  merit),  by 
imphcation,  at  least,  treats  the  unmatured  payments  as  unpaid.  Indeed, 
the  bill  alleges  merely  a  contract  of  sale  (a  "promise  to  sell")  to  de- 
fendant. It  is  thus  seen  that  Ae  injunction,  forbidding  defendant  to 
proceed  with  his  purchase,  mighf,  because  not  binding  upon  his  ven- 
dor, readily  result  in  the  loss  of  his  rights  through  a  cancellation  of  the 
option  and  the  forfeiture  of  all  payments  made  thereunder. 

Moreover,  there  is  nothing  in  the  record  furnishing  any  assurance 
that  conditions  will  so  change  in  the  near  future  as  to  permit  the  effec- 
tive prosecution  either  of  the  St.  Louis  suit  or  of  new  proceedings  in 
Mexico,  and  thus  that  a  mere  temporary  injunction  against  the  car- 
rying out  of  defendant's  contract  of  sale  would  benefit  plaintiffs. 
Indeed,  if,  as  plaintiffs  allege,  defendant  made  his  contract  of  purchase 
with  Itnowledge  of  their  claimed  rights,  they  are  not  shown  to  be  en- 
tirely remediless. 

We  think  it  clear  that  plaintiffs  have  not  stated  a  case  entitling  them 
to  relief  here,  in  the  absence  of  other  interested  parties.' 

The  decree  of  the  District  Court  must  be  affirmed. 


Digitized  by 


Google 


ENGLAND  V.  COMMEBCIAL  BANK   OF  NEW  MADRID,  MO. 


ENGLAND   V.  COMMERCIAL  BANK  OF  NEW   MADRID,   M( 
(Clrcnlt  Court  of  Appeals,  Eighth  Circuit    April  6,  1917.) 
No.  47«i. 

1.  CONTBACTS  «s»136 — ^IlXBOALITT — ^PABTIES  ENTITLED  TO  OBJECT. 

That  an  exchange  of  notes  by;  two  banks,  with  an  agreement  fo 
exchange  on  demand,  was  for  the  purpose  of  evading  the  bankln 
of  the  state,  did  not  Inure  to  the  benefit  of  the  bank  refusing  to  mal 
re-exchange,  where  the  state  was  not  seeking  to  enforce  any  obllga 
penalty  for  a  violation  of  Its  laws,  as  It  was  the  only  jMirty  who 
right  to  complain. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  ||  681-700. 

S.  Banks  and  Banking  «s»114 — Hepbesentation  bt  OFnosBB — Ra 
noN  or  Aon. 

That  the  president  of  a  bank.  In  exchanging  notes  with  anothei 
had  no  authority  to  agree  to  re-exchange  on  demand,  did  not  defi 
right  at  the  other  bank  to  recover  its  note  or  the  proceeds,  since 
bank  adopted  the  act  of  Its  president,  and  thus  got  possession  of  tti 
It  adopted  the  entire  transaction,  while.  If  the  president  did  not  ad: 
It  had  BO  right  to  the  note  or  its  proceeds, 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Gent  I 
277-280.J 
8.  Banks  and  Banking  ^salOl^— Enrcr  or  Acts — Ultba  ViBxa 

That  the  contract  was  ultra  vires  did  not  defeat  the  right  to  i 
the  note  or  Its  proceeds,  since,  while  the  courts  will  not  sust; 
acHon  on  the  unlawful  contract,  they  strive  to  do  Justice  so  far 
be  done  by  permitting  prt^ierty  or  money  parted  with  on  the  faith 
unlawful  contract  to  be  recovered  back  or  compensation  to  be  mad<! 

[Bd.  Not*. — For  otLer  cases,  see  Banks  and  Banking,  Cent  Dig. 
238.] 

^  Bills  and  Notes  9»207 — Tbansfbb — Considxbation. 

Where  the  note  transferred  to  one  of  the  banks  was  never  thi 
erty  of  the  other,  and  moreover  was  worthless,  there  was  no  considi 
passing  to  the  first  bank  for  Its  note,  and  It  was  entitled  to  the  rci 
the  note  or  Its  proceeds. 

[Ed.  Not&— For  other  cases,  see  BIUs  and  Notes,  Ceot  Dig.  H  4f 
6.  Costs  ^=9207 — Counsel  Fers — Necessitt  or  Evidenck  as  to  Val 

An  order  aUowlng  attorney's  fees  wlU  be  reversed,  where  ther 
proof  of  the  value  of  the  legal  services  in  the  amouut  allowed  or  an 
amount. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  §§  781-787.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  I 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Suit  1^  Lloyd  England,  receiver  for  the  State  National  R- 
Little  Rock,  Ark.,  against  Murray  Phillips  and  another,  who 
pleaded  the  Commercial  Bank  of  New  Madrid,  Mo.  From  a  de 
favor  of  the  Commercial  Bank,  and  from  an  order  allowing  ac 
ney's  fee,  plaintiff  appeals.  Decree  affirmed,  and  order  reverse 
instructions. 

Chas.  Claflin  Allen,  of  St.  Louis,  Mo.  (George  J.  Breaker,' 
Louis,  Mo.,  on  the  brief),  for  appellant. 

Thomas  GalHvan,  of  New  Madrid,  Mo.  (Riley  &  Riley,  oi 
Madrid,  Mo.,  on  the  brief),  for  appellee. 

For  Otbar  cmm  u«  sama  topic  *  KEY-NUHB£R  to  all  K«r-Numb«r«a  DIcasUV 
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Before  GARLAND,  Circuit  Judge,  and  RINER  and  MUNGER, 
District  Judges. 

RINER,  District  Judge.  This  was  a  suit  brought  by  Lloyd  England, 
receiver  for  the  State  National  Bank  of  Little  Rock,  Ark.,  against  Mur- 
ray Phillips  and  Annie  M-.  Phillips,  to  recover  the  sum  of  $10,000,  to- 
gether with  interest,  upon  a  promissory  note  dated  June  25,  1913,  sign- 
ed by  Murray  Phillips  and  Annie  M.  Phillips.  The  note  by  its  terms 
became  due  one  year  after  its  date,  and  drew  interest  at  uie  rate  of 
8  per  cent,  per  annum.  It  was  made  payable  to  the  order  of  the  mak- 
ers, and  by  them  indorsed  in  blank.  Murray  Phillips  and  Annie  M. 
Phillips  filed  an  answer  in  which  they  admitted  that  they  executed  the 
note  in  controversy  and  delivered  the  same  to  the  Commercial  Bank  of 
New  Madrid,  Mo.  They  further  alleged  that  the  Commercial  Bank  of 
New  Madrid  had  notified  them  that  it  was  the  owner  of  the  note,  and 
that  the  receiver  of  the  State  National  Bank  had  no  right,  title,  claim, 
or  interest  therein,  and  that  they  should  not  pay  the  amount  due  up<»i 
the  note  to  the  receiver  or  to  any  other  person  except  to  the  Commer- 
cial Bank  of  New  Madrid.  They  further  alleged  in  their  answer  that 
they  were  ready  and  willing  to  pay  the  note,  and  that  they  had  deposit- 
ed the  fvmds  for  the  payment  thereof  in  the  Commercial  Bank  of  New 
Madrid,  the  place  of  payment  designated  in  the  note,  and  that  they  had, 
prior  to  the  suit,  asked  that  the  note  be  forwarded  to  the  State  Bank 
for  delivery  to  them ;  that  they  had  no  interest  whatever  in  the  funds 
except  to  pay  the  same  to  the  party  to  whom  the  same  was  due ;  that 
they  did  not  know  who  was  the  proper  party  to  whom  the  money  should 
be  paid,  and  asked  that  they  be  permitted  to  pay  into  court  the  amotmt 
due  on  the  note,  and  that  the  receiver  and  the  Commercial  Bank  of 
New  Madrid  be  required  to  interplead  therefor  for  the  purpose  of  de- 
termining to  whom  the  njoney  should  be  paid.  Upon  the  written  stipu- 
lation of  the  parties  in  interest,  consenting  thereto,  the  court  entered 
an  order  directing  Murray  Phillips  and  Ajnnie  M.  Phillips  to  pay  the 
sum  due  upon  the  note  into  court,  and  directed  that  the  Commercial 
Bank  of  New  Madrid  interplead  in  the  suit,  and  show  cause,  if  any, 
why  the  money  placed  in  the  hands  of  the  court  by  Murray  Phillips 
and  Annie  M.  Phillips  to  take  up  the  note  should  not  be  paid  to  the 
receiver.  Pursuant  to  the  terms  of  the  order  of  the  court,  the  Commer- 
cial Bank  of  New  Madrid  filed  an  interplea,  in  which  it  admitted  that 
Lloyd  England  was  the  duly  appointed  and  acting  receiver  of  the  State 
National  Bank  of  Little  Rock,  Ark.,  and  then  alleged  that  it  was  a  cor- 
poration duly  organized,  existing,  and  doing  business  at  New  Madrid, 
Mo.,  under  and  by  virtue  of  the  laws  of  the  state  of  Missouri.  It  fur- 
ther alleged  that  on  the  22d  of  September,  1913,  and  at  the  time  the  in- 
terplea was  filed,  it  was  the  owner  of  the  note  in  controversy.  It  fur- 
ther alleged  that  the  State  National  Bank  of  Little  Rock,  Ark.,  had  pos- 
session of  the  note  under  and  by  virtue  of  an  agfreement  made  and  en- 
tered into  between  that  bank  and  the  Commercial  Bank,  by  the  tenns 
of  which  the  State  National  Bank- of  Little  Rock  was  to  take  possession 
of  the  note  and  hold  the  same  until  requested  by  the  Commercial  Bank 
to  return  it,  and  to  deliver  to  the  Commercial  Bank  a  note,  the  property 
of  the  State  National  Bank,  of  equal  value,  to  fee  held  by  the  Commer- 
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cial  Bank  until  the  note  delivered  to  said  State  National  Bank  was  re- 
turned to  the  Conunercial  Bank;  that,  pursuant  to  the  terms  of  the 
agreement,  the  Commercial  Bank  sent  the  note  in  controversy  to  the 
State  National  Bank,  and  received  in  lieu  thereof  from  the  State  Na- 
tional Bank  a  note  for  $10,000  executed  by  the  State  Trust  Company, 
a  corporation  organized  under  the  laws  of  Arkansas;  that  this  last- 
mentioned  note  was  not  the  property  of  the  State  National  Bank,  was 
worthless,  and  was  sent  to  the  Commercial  Bank  for  the  purpose  and 
with  the  intent  to  dieat  and  defraud  it  out  of  the  note  in  suit;  that  prior 
to  the  bringing  of  this  suit  the  Commercial  Bank  returned  the  note  of 
the  State  Trust  Company,  together  with  the  collateral,  to  the  State  Na- 
tional Bank  at  Little  Rock,  and  demanded  a  return  of  the  Phillips  note 
pursuant  to  the  terms  of  the  agreement;  that  the  State  National  Bank, 
in  furtherance  of  its  purpose  to  cheat  and  defraud  the  Commercial  Na- 
tional Bank,  refused  to  return  the  Phillips  note ;  that  after  the  appoint- 
ment of  the  receive^  the  Commercial  Bank  tendered  the  note  of  the 
State  Trust  Company  and  collateral  to  the  receiver,  and  again  demand- 
ed the  return  of  tiie  Phillips  note,  and  that  this  request  was  refused  by 
the  receiver.  It  then  tendered  the  note  and  collateral  in  court  to  be 
returned  to  the  receiver.  It  was  further  alleged  in  the  plea  that  there 
was  no  consideration  whatever  passing  from  the  State  National  Bank 
to  the  Commercial  Bank  for  the  note  in  suit,  and  it  prayed  that  the 
Commercial  Bank  be  adjudged  the  owner  thereof,  and  Uiat  the  pro- 
ceeds deposited  in  court  be  ordered  paid  to  it. 

To  this  plea  the  receiver  filed  an  answer  denying  the  agreement  be- 
tween the  State  National  Bank  and  the  Commercial  Ba^  to  re-ex- 
change the  notes,  and  alleging  that  the  State  National  Bank  was  the 
owner  of  the  note  in  suit  He  further  alleged  that  the  contract  and 
agreement  set  out  in  the  plea  filed  by  the  Commercial  Bank,  if  made, 
was  wholly  ultra  vires  of  the  powers  conferred  upon  both  the  State 
National  Bank  and  the  Cc»nmercial  Bank. 

At  the  final  hearing  the  court  found  the  facts  as  set  forth  in  the  in- 
terptea  filed  by  the  Commercial  Bank,  and  ordered  the  moneys  de- 
posited in  the  registry  of  the  court  by  Murray  Phillips  and  Aimie  M. 
Phillips  paid  to  the  Commercial  Bank,  and  directed  that  the  note  of  ■ 
the  State  Trust  Company  and  the  collateral  be  delivered  to  the  receiver. 

We  think  the  evidence  supports  the  finding  made  by  the  trial  court 
The  record  shows  that  at  the  time  the  notes  were  exchanged  the  mak- 
ers of  the  note  in  controversy  were  indebted  to  the  Commercial  Bank 
of  New  Madrid  in  the  sum  of  $40,000.  This  was  in  excess  of  the 
amount  the  bank  could  loan  to  any  one  person  or  party  under  the  laws 
of  Missouri.  The  State  Bank  Examiner  had  complained  of  this  excess 
loan,  and  had  directed  the  bank  to  reduce  it,  and  in  order  to  meet  the 
requirement  of  the  State  Bank  Examiner  it  was  agreed  between  the 
State  National  Bank,  through  Mr.  Garanflo,  its  president,  acting  for  it, 
and  the  board  of  directors  of  the  Commercial  Bank,  acting  for  it,  that 
the  banks  would  exchange  notes,  the  Phillips  note  here  in  suit  to  be 
sent  to  the  State  National  Bank,  and  the  State  National  Bank  to  send 
from  its  notes  to  the  Commercial  Bank  a  note  of  like  amount  to  be 
substituted  for  the  Phillips  note,  with  the  agreement  that  upon  de> 
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mand  these  notes  should  be  re-exchanged;  that  the  Phillips  note  was 
sent  to  the  State  National  Bank,  and  that  bank  forwarded  to  the  Com- 
mercial Bank,  in  lieu  of  the  Phillips  note,  a  note  executed  by  the  State 
Trust  Company  of  Little  Rock,  together  with  some  shares  of  the  capi- 
tal stock  of  the  State  National  Bank  as  collateral ;  that  the  Commercial 
Bank  tendered  to  the  State  National  Bank  the  State  Trust  Company 
note  and  collateral,  and  demanded  a  return  of  the  note  in  suit,  but  this 
demand  was  refused  by  the  State  National  Bank ;  that  after  the  ap- 
pointment of  a  receiver  a  like  tender  and  donand  were  made  upon  him 
and  by  him  refused. 

[1]  It  was  insisted  at  the  argument  that  as  the  Commercial  Bank 
had  engaged  in  this  transaction  for  the  purpose  of  getting  the  Phillips 
note  out  of  its  assets,  and  thus  diminishing  its  holdings  of  the  Phillips 
paper,  which  was  at  that  time  in  excess  of  the  amount  permitted  by 
law,  the  agreement  for  a  re-exchange  of  the  notes  could  not  be  enforced 
in  equity,  for  the  reason  that  the  very  purpose  of  the  agreement  was 
to  evade  the  laws  of  the  state  of  Missouri  and  to  deceive  the  State 
Bank  Examiner.  Even  if  such  was  the  purpose  of  the  agreement,  as  it 
undoubtedly  was,  we  are  wholly  unable  to  see  how  that  fact  can  in  any 
way  inure  to  the  benefit  of  the  State  National  Bank.  The  state  of  Mis- 
souri, the  only  party,  if  any,  who  had  a  right  to  complain  of  the  trans- 
action, is  not  a  party  to  this  suit,  and  is  not  here  seeking  to  enforce  any 
obligation  or  penalty  for  a  violation  of  the  laws  of  Missouri  by  the 
Commercial  Bank. 

[2,3]  It  was  also  suggested  in  argument  that  the  president  of  the 
State  National  Bank  had  no  authority,  either  express  or  implied,  to 
make  any  agreement  for  the  retransf er  of  the  notes,  and  that  his  knowl- 
edge cannot  be  imputed  to  the  bajik;  that  the  agreement  for  the  re- 
transfer  of  the  notes,  in  fraud  of  the  laws  of  the  state  of  Missouri,  was 
wholly  ultra  vires  of  the  State  National  Bank.  This  contention  is,  we 
think,  without  merit.  If  Garanflo,  the  president  of  the  State  National 
Bank,  did  not  act  for  the  bank,  the  bank  would  have  no  right  to  the  pos- 
session of  the  note  or  to  its  proceeds.  Gn  the  other  hand,  if  the  bank 
adopted  his  act  as  the  act  of  the  bank,  and  thus  got  possession  of  the 
note,  it  must  be  held  to  have  adopted  the  entire  transaction,  including 
the  agreement  to  re-exchange  the  notes  upon  demand.  In  other  words, 
the  bank  cannot  affirm  a  part  of  the  transaction,  which  is  to  its  advan- 
tage, and  repudiate  the  rest.  And  the  fact  that  the  agreement  was  ultra 
vires  would  not  defeat  the  right  of  the  Commercial  Bank  to  recover 
the  note  or  its  proceeds.  In  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  60.  11  Sup.  Ct  488,  35  L.  Ed.  55,  Mr.  Justice  Gray. 
speaking  for  the  Supreme  Court,  said: 

"A  contract  ultra  rlres  being  unlawful  and  void,  not  because  It  Is  In  Itself 
Immoral,  but  because  the  corporation,  by  the  law  of  Its  creation.  Is  Incapable 
of  making  It,  the  courts,  while  refusing  to  maintain  any  action  upon  the 
unlawful  contract,  have  always  strlyen  to  do  justice  between  the  parties,  so 
far  as  could  be  done  consistently  with  adherence)  to  law,  by  permitting  prop- 
erty or  money,  parted  with  on  the  faith  of  the  unlawful  contract,  to  be  re- 
covered back,  or  compensation  to  be  made  for  It  In  such  case,  however,  the 
action  Is  not  maintained  upon  the  unlawful  contract,  nor  according  to  Its 
terms;  but  on  an  implied  contract  of  the  defendant  to  return,'  or,  falling  to 
do  that,  to  make  compensation  for,  property  or  money  which  It  has  no  right 
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to  retain.    To  maintain  Buob  an  action  la  not  to'  atlQrm,  but  to  disafflrm,  tbe 
oolawfol  contract." 

And  in  Pennsylvania  R.  R.  v.  St.  Louis,  etc..  R.  R..  118  U.  S.  317^ 
6  Sup.  Ct.  1106.  30  L.  Ed.  83,  Mr.  Justice  Miller,  in  discussing  a  simi- 
lar question,  said : 

"But  we  anderstand  the  rule  In  Buch  cases  to  stand  upon  the  broad  ground 
that  the  contract  itseU  Is  void,  and  that  neither  what  has  been  done  under  It, 
nor  the  action  of  the  court,  can  Infuse  any  Titallty  Into  It  Looking  at  the 
case  as  one  where  the  parties  hare  so  far  acted  under  such  a  contract  that 
they  cannot  be  restored  to  their  original  condition,  the  court  Inquires  If 
relief  can  be  g^ven  Independently  of  the  contract."  Logan  County  National 
Bank  v.  Townsend,  139  U.  8.  67,  11  Sup.  Ct  496,  35  Ij.  Ed.  lOT,  and  cases 
there  cited. 

The  rule  is  very  clearly  stated  by  Mr.  Justice  Harlan  in  the  case  last 
cited.  That  was  a  suit  to  recover  bonds  held  by  a  bank  under  an  agree- 
ment to  replace  them  at  a  fixed  price,  upon  tender  back  of  the  amount 
it  had  paid  for  them.  The  bank,  upon  the  amount  being  tendered,  re- 
fused to  carry  out  the  terms  of  the  agreement  and  suit  was  brought  by 
the  vendor  to  recover  possesion  of  the  bonds.  The  court,  in  the 
course  of  its  opinion,  said: 

"From  the  time  of  audi  demand  and  Its  refusal  to  return  the  bonds  to  the 
▼endor  or  owner.  It  becomes  liable  for  their  value  iipoiS  grounds  apart  from 
the  contnLct  under  which  It  obtained  them.  It  could  not  rightfully  bold  them 
under  or  by  virtue  of  the  contract,  and  at  the  same  time  refuse  to  comply  with 
the  terms  of  purchase.  If  the  bank's  want  of  power^'under  the  statute,  to 
make  such  a  contract  of  purchase  may  be  pleaded  in  bar  of  all  claims  against 
it  based  upon  the  contract — and  we  are  assuming,  for  the  purposes  of  this  case, 
that  it  may  be — It  Is  bound,  upon  demand,  accompanied  by  a  tender  back  ol 
the  price  It  paid,  to  surrender  the  bonds  to  Its  vendor.  The  bank,  In  this  case, 
Insisting  that  It  obtained  the  bonds  of  the  plaintllt  In  violation  of  the  act  of 
Congress,  Is  bouad,  upon  bdas  made  whole;  to  return  them  to  him.  Ho  ex- 
emptlOD  or  linmuntty  from  this  pilnciple  at  right  and  duty  la  given  by  the 
national  banking  act  "Tbe  oUIgotlon  to  do  Justice,'  thl»  court  said  In  Marsh 
V.  Fulton  County,  10  WalL  676,  684.  [19  L.Ed.  1040],  'rests  upon  all  persons, 
natural  and  artificial,  and  If  a  county  obtains  the  money  or  property  of  others 
without'  snthorlty,  the-  law,  iadependently  of  any  statute,  will  compel  restitu- 
tion or  compensation.' "  OttlwtH'  National  Bank  v.  Aopleton,  216  U.  S.  196, 
SO  Sup.  Ct,  364,  64  h.  Ed.  443, 

i4]  The  record  shows  that  the  note  executed  by  the  Trust  Company 
forwarded  by  the  State  National  Bank  to  the  Commercial  Bank  in- 
exchange  for  the  Phillips  note  was  never  the  property  of  the  State  Na- 
tional Bank ;  that  that  bank  never  had  any  interest  in  it,  and  that  the 
note  was  worthier.    The  receiver,  when  called  as  a  witness,  testified : 

"Ofbat  there  were  no  entries  In  the  boolcs  of  the  State  National  Bank  showing 
that  the  Trust  Company  note  sent  to  the  Commercial  Bank  was  the  property 
of  the  State  National  Bank  at  the  time  that  it  was  sent  to  them,  and  that 
there  was  nothing  on  the  books  of  the  State  National  showing  any  liability  on. 
the  part  of  that  bank  to  the  Commercial  Bank  on  account  of  the  purchase  of 
the  Phillips  note." 

That  being  true,  there  was  no  consideration  passing  from  the  State 
National  Bank  to  the  Commercial  Bank  for  the  Phillips  note,  and  com- 
mon honesty  requires  that  the  State  National  Bank  return  either  the 
note  or  its  proceeds  to  the  Commercial  Bank.  Pullman's  Palace  Car 
Co.  V.  Central  Transp.  Co.,  171  U.  S.  138,  151,  18  Sup.  Ct.  808,  43 
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L.  Ed.  108;  Merchants'  Bank  v.  State  Bank,  10  WaU.  604,  19  L.  EA 
1008;  United  States  v.  State  Bank,  96  U,  S.  30,  24  L,.  Ed.  647;  Lou- 
isiana V.  Wood,  102  U.  S.  294,  26  U  Ed.  153, 

The  decrfee  of  April,21,  1916,  made  and  entered  by  the  district  court, 
directing  that  the  money  deposited  in  the  registry  of  the  court  pursu- 
ant to  the  stipulation  .of  the  parties  and  order  oi  court  be  paid  to  the 
Commercial  Bank,  is  affirmed. 

[5]  After  the  entry  of  the  decree  just  affirmed,  and  on  the  5th  of 
May,  1916,  the  district  court  made  a  farther  order  in  the  cause  allow- 
ing the  Commercial  Bank  an  attorney's  fee  of  $750,  and  directing  that 
the  same  be  taxed  as  a  part  of  the  costs.  We  are  unable  to  find  in  the 
record  any  basis  whatever  for  the  allowance  of  this  attorney's  fee,  and 
counsel  for  the  Commercial  Bank  conceded  at  the  argument  that  the 
bank  was  not  entitled  to  it.  Moreover,  there  was  no  proof  of  the  value 
of  legal  services  in  the  amount  stated  in  the  order,  or  any  amount,  in 
favor  of  any  of  the  parties  to  the  litigation,  and  this  order  of  the  dis- 
trict court  must  be  reversed,  with  instructions  to  set  it  aside. 


mjITBD  STAMSS  t.  FUETOHEB  et  aL 
(Olrcalt  Court  of  Appeals,  Elgbth  Circtat    May  7,  1917.) 

No.  478X. 

1.  Sqi'itt  $»67— Laobks  in  PBOSEOunoir  of  Sxttt. 

A  party  Is  as  mucli  open  to  the  (^arge  of  ladies  for  fallim  to  prose- 
cute a  suit  diligently  as  for  undue  delay  In  Its  Institution. 
[Bd.  Note.— For  otbcr  oases,  see  Equity,  Gent  Dig.  H  191-191.] 

2.  PtTBuc  Lards  939120 — Garckzxation  or  OEAira — TiAOHM. 

While  tbe  Ublted  States  Is  not  barred  by  laches  from  maintaining  a 
suit  brought  to  enforce  a  jnibllc  right,  or  to  assert  a  public  interest,  and 
in  which  it  is  a  real  party  in  interest,  it  is  so  barred  from  maintaining 
softs  in  which  it  is  merely  a  formal  party,  brought  tcf  enforce  the  rights 
of  individuals,  and  involving  no  interest  of  the  govenimeot,  such  as  a 
suit  to  cancel  grants  of  pnbUe  lands  in  the  interest  of  another  claimant 

[Ed.  Note.— EV>r  other  cases,  see  PubUc  I<andB,  Cent  Dig.   If  832-336.] 

3.  PUBLIO   liAIfDS  «a»120 — OAXOKLLATUM   OV  CrKANT— LiAcaaS. 

In  1874  a  person  claiiolng  the  right  to  enter  land  as  a  pre-emption  filed 
bis  final  proofs,  which  were  allowed  and  a  patent  was  issued.  The  final 
proofs  were  aUowed,  however,  subject  to  appeal  by  F.,  who  was  In  posses- 
sion of  the  land,  having  made  a  preliminary  homestead  entry  thereon.  The 
Land  Ofllce  decided  in  favor  of  F.,  and  suit  was  brought  to  cancel  tne 
patent  After  some  preliminary  steps  no  further  steps  were  taken  to  pros- 
ecute the  suit  for  30  years.  Held,  that  the  suit  was  barred  by  laches,  as 
the  government  was  a  mere  nominal  party,  and  the  object  of  the  suit  was 
to  perfect  F.'s  title,  especially  where  in  the  meantime  a  party  claiming 
under  the  patent  had  recovered  a  Judgment  awarding  the  ownership  and 
possession  of  the  land  to  him,  and  la  reliance  on  such  Judgment  a  third 
party  had  purchased  and  paid  for  the  land  and  Improved  it 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig,  H  332-335.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota ;  James  D.  Elliott,  Judge. 

C=sFor  otbef  cMc*  ue  uma  topi«  *  SKT'JMUlf  B|:B'la  aH  Jtej-Mambcrad  DicnU  &  Indexn 
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Suit  by  the  United  States  against  Nathan  R.  Fletcher  and  others. 
From  a  decree  (231  Fed.  326)  for  defendants,  the  United  States  ap- 
peals.   Affirmed. 

E.  W.  Fiske,  Asst.  U.  S.  Atty.,  of  Sioux  Falls,  S.  D.  (Robert  P. 
Stewart,  U.  S.  Atty.,  of  Sioux  Falls,  S.  D.,  and  George  Philip,  Asst. 
U.  S.  Atty.,  of  Rapid  City,  S.  D.,  on  the  brief),  for  the  United  States. 

Edward  E.  Wagner,  of  Sioux  Falls,  S.  D.  (Alan  Bogue,  Jr.,  of  Cen- 
terville,  S.  D.,  on  the  brief),  for  appellees. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

MUNGER,  District  Judge.  This  suit  was  begun  in  1879  by  a  bill  of 
complaint  filed  by  the  United  States  in  the  District  Coart  for  the  ter- 
rito^  of  South  Dakota,  against  Nathan  R.  Fletcher.  It  alleged  that 
Fletdier  had  filed  his  declaratory  statement  and  made  final  proof, 
claiming  the  right  to  enter  160  acres  of  land  in  South  Dakota  as  a 
pre-emption,  and  had  delivered  a  military  bounty  land  warrant  in  pay- 
ment, and  that  the  officers  of  the  land  department,  relying  upon  his 
compliance  with  the  pre-emption  laws  and  his  proofs  thereof,  had  is- 
sued a  patent  to  him  for  the  land.  It  was  alleged  that  Fletcher  had  not 
complied  with  the  laws  relating  to  settlement,  residence,  and  cultiva- 
tion, that  his  declaratory  statement  and  final  proof  statements  were 
false  and  fraudulent,  and  the  prayer  was  ioe  a  cancellation  of  the 
patent.  In  1880,  an  amended  bill  was  filed  making  Hannah  Jcmes  a 
party,  alleging  that  Fletcher  had  conveyed  the  land  to  her.  Hannah 
Jones  filed  an  answer  in  1880,  and  in  1881  she  took  and  filed  the  depo- 
sitions of  some  witnesaeau  In  1884,  a  demurrer  was  overruled.  No 
further  steps  were  taken  in  the  prosecution  of  this  suit  for  the  next 
30  years,  when  the  United  States  applied  for  and  was  granted  leave 
to  file  an  amended  bill  making  Charles  Gors,  as  the  holder  of  the  legal 
title,  a  party  defendant.  Gors  answered,  denying  the  charges  of  fraud 
and  mistake  in  issuance  of  the  patent  to  Fletdier,  alleging  the  con- 
veyances by  which  he  derived  title,  and  pleading  the  defense  of  laches 
in  the  prosecution  of  the  suit.  The  result  of  a  trial  of  these  issues 
was  a  decree  in  favor  of  the  defendant  Gors,  and  the  United  States 
has  appealed,  claiming  the  decree  to  be  erroneous  because  the  proofs 
showed  the  patent  to  nave  been  erroneously  issued,  and  that  Gors  had 
notice  of  the  suit  when  he  obtained  his  conveyance.  If  the  defense 
of  laches  bars  the  maintenance  of  this  suit,  it  will  be  unnecessary  to 
determine  the  other  questions  argued.  It  was  established  that  Fletcher 
filed  his  declaratory  statement  at  the  United  States  Land  Office  on 
December  18,  1873,  claiming  the  right  to  enter  this  land  as  a  pre-emp- 
tion and  alleging  that  he  had  made  settlement  thereon.  On  September 
5,  1874,  Fletcher  filed  his  final  proofs  and  delivered  a  military  bounty 
land  warrant  in  payment  for  the  land.  On  October  15,  1875,  a  patent 
was  issued  to  him.  Between  the  date  of  the  filing  of  Fletcher's  declar- 
atory statement  and  the  date  of  his  final  proofs,  one  Daniel  Famum 
macle  a  preliminary  homestead  entry  of  this  land,  on  April  4,  1874. 
He  began  residence  upon  the  land  in  April  or  May  of  that  year,  es- 
tablishing himself  in  a  rude,  but  habitable,  dwelling  thereon,  and  has 
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resided  on  the  land  ever  since.  He  built  a  more  substantial  house  on 
the  land  after  he  had  resided  in  the  first  one  for  two  or  three  years, 
and  that  has  been  his  home  since  it  was  erected.  Pamuxn  began  the 
cultivation  of  a  portion  of  the  land  as  soon  as  he  first  moved  upon  it, 
and  soon  had  20  acres  under  plow. 

When  Fletcher's  final  proofs  were  allowed  by  the  officers  of  the 
land  department,  it  was  subject  to  an  appeal  by  Famum;  but  the 
Commissioner  of  the  General  Land  Office  on  December  6,  1877,  found 
that  no  notice  had  been  given  to  Famiun,  and  that  Famum  was  the 
rightful  claimant  to  the  land  and  that  his  entry  was  intact.  The  regis- 
ter and  receiver  were  directed  to  demand  of  Fletcher  the  return  of 
the  patent. 

[f]  The  bill  in  this  case  was  filed  on  Jaxat&ty  13,  1879.  Has  the 
United  States  been  guilty  of  such  laches  as  bars  its  right  to  the  relief 
prayed?  A  party  is  as  much  open  to  the  charge  of  laches  for  the 
failure  to  prosecute  a  suit  diligently  as  if  he  had  unduly  delayed  its 
institution.  Johnston  v.  Standard  Mining  Co.,  148  U.  S.  360,  13  Sup, 
Ct.  585,  37  L.  Ed.  480;  Willard  v.  Wood,  164  U.  S.  502,  17  Sup, 
a.  176,  41  h.  Ed.  531 ;  Northrup  v.  Browne,  204  Fed.  224,  122  C.  C. 
A.  496;  Drees  v.  Waldron,  212  Fed.  93,  128  C.  C  A.  609.  The  delay 
of  30  years  in  the  prosecution  of  this  suit  is  unexplained. 

[2]  While  the  United  States  is  not  barred  by  laches  from  maintain- 
ing a  suit  brought  to  enforce  a  public  right  or  to  assert  a  public  in- 
terest, and  in  which  it  is  the  real  party  in  interest,  it  is  so  barred  from 
maintaining  suits  in  which  it  is  merely  a  formal  party,  brought  to  en- 
force the  rights  of  individuals,  and  involving  no  mtcrest  of  tfie  gov- 
ernment. This  distinction  has  often  been  declared  in  suits  brought  in 
the  name  of  tiie  United  States  to  cancel  grants  of  the  puWic  lands. 
United  States  v.  Bcebe,  127  U.  S.  538,  8  S»p.  Ct.  1083,  32  L.  Ed.  121 ; 
United  States  v.  Des  Moines  Navigation  &  Railway  Co.,  142  U.  S-  510, 
12  Sup.  Ct.  308,  35  L.  Ed.  1099;  Moran  v.  Horsky,  178  U.  S.  205,  20 
Sup.  Ct  856,  44  L.  Ed.  1038;  United  States  v.  Chicago,  M.  &  St  P. 
Ry.,  195  U.  S.  524,  25  Sup.  Ct  113.  49  L.  Ed.  306;  Curtner  v.  United 
States,  149  U.  S.  662,  13  Sup.  Ct.  1041.  37  h.  Ed.  890;  United  States 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  116  Fed.  969,  54  C.  C.  A.  545.  In 
the  6ase  last  cited  the  United  States  sought  to  recovitr  land  claimed  to 
have  been  certified  improperly  to  the  state  as  part  of  a  grant,  when 
there  was  an  existing  homestead  entry.  One  Donovan  had  lodged  a 
contest  against  diis  dsarn  of  homestead  and  had  filed  an  application 
to  enter  it  as  a  homestead,  if  the  contested  entry  were  canceled.  When 
the  cancellation  occurred,  his  application  was  refused;  but  Donovan 
used  the  land  for  18  years,  in  connection  with  other  lands  of  his  own, 
and  then  possession  was  taken  by  one  who  claimed  title  through  the 
original  grantee.  Eight  years  later  the  suit  was  filed.  This  court 
held  that  it  conclusively  appeared  that  the  United  States  had  no  inter- 
est in  the  land,  and  that  the  object  of  the  suit  was  to  restore  the  land 
to  the  United  States,  in  order  that  it  might  convey  it  to  Donovan,  as 
the  claimant  of  a  right  of  homestead  thereon,  and  that  the  bar  of  ladies 
was  complete. 

'  [3]  The  principles  announced  and  applied  in  ^at  case  are  conclu- 
sive in  the  determination  of  this  case.    This  suit  was  begun,  after  die 
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land  department  had  upheld  the  entry  of  Famum,  had  found  that  he 
had  complied  with  the  homestead  law,  and  was  in  aid  of  his  entry. 
Famum  has  ever  since  resided  upon  this  land,  claiming  it  as  his  home- 
stead. The  object  of  this  suit  is  not  to  recover  tihe  land  for  the  pub- 
lic domain,  but  to  remove  an  obstacle  to  the  perfection  of  Farnimi's 
title.  The  government  is  therefore  a  mere  nominal  party,  and  the  de- 
lay in  the  prosecution  of  the  suit  for  30  years,  when  the  analogous 
statute  of  limitations  applying  to  suits  brought  to  annul  patents  HmJls 
the  bringing  of  suits  after  5  or  6  years  (Act  March  3,  1891,  c.  561,  §  8, 
26  Stat.  1099  [Comp.  St.  1916,  §  4992]),  is  fatal  to  the  granting:  of 
the  relief  asked,  imless  it  would  be  inequitable  to  allow  the  defense 
in  this  case.  The  evidence  shows  that  a  suit  was  brought  in  the  United 
States  Circuit  Court  for  South  Dakota  against  Farnum  by  Allen,  the 
grantee  of  Hannah  Jones,  and  in  that  suit  a  judgment  was  rendered  in 
1896,  finding  and  awarding  the  ownership  and  possession  of  the  land  to 
the  plaintiff.  Gors  purchased  the  land  of  Allen's-  devisee  in  1900,  and 
paid  $3,500  for  it,  relying  upon  this  judgment  against  Famum.  Since 
thiit  time  he  has  occupied  the  land,  except  a  small  portion  adjacent  to 
Famum's  house^  and  has  expended  over  $4,000  in  improvements  on  the 
land.  He  has  not  sought  to  evict  Famum,  because  of  his  advanced 
age.  R^^ardless  of  any  questions  of  estoppel  hy  reason  of  this  judg- 
ment, or  of  the  right  of  Gors  to  be  called  an  mnocent  purchaser,  or 
of  the  notice  of  this  suit,  the  position  of  Gors  appeals  favorably  to  a 
court  of  equity  as  against  the  long  and  unexplained  delay  of  the  gov- 
ernment in  the  prosecution  of  this  suit. 
The  decree  of  the  lower  court  will  be  affirmed. 


LAKE  VIEW  STATE  BANK  r.  JONES  et  al. 

(Clrcalt  Court  ot  Appeals,  Seventh  Olrcult    April  10,  1917J 

No.  2389. 

X  Bawkhtjptot  «=»306 — ^Aonowe  by  Tbtjbteb— Api^ai/— RBvrtw. 

Wbere  the  flndlogs  ai  the  District  Gonrt  that  a  bill  of  aale  and  a  cliattel 
mortgage  by  a  bankrupt  operated  as  a  preference,  and  that  the  transferee 
knew  of  the  bankrapf  s  lnaolv«it  condition,  and  had  reascHiable  cause  to 
believe  that  it  was  Intended  to  give  a  preference,  and  that  their  enforce- 
ment would  give  a  preference,  are  based  upon  Inferences  drawn  from  un- 
disputed facts,  and  the  statements  of  the  transferee's  ofladals  and  repre- 
sentatives, they  will  not  be  reversed  merely  because  the  answer  was 
verifled. 

2.  Bajtkruptct  4s»303(^ — ^Actions  bt  Tbusxee— Wkiort  and  StrmcixnoT 
or  Evidence. 

In  a  suit  to  set  aside  as  a  preference  a  bill  of  sale  given  by  the  bankrupt 
on  November  16th  to  secure  a  loan  made  on  the  13th,  the  evidence  falls  to 
show  that  an  agreement  was  made  on  the  15th  to  give  a  bill  of  sale  to 
secure  the  loan  so  made. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  462.] 

8.  Bankbtjptot  «=»165(3) — Pbbtbbences— SEctniiTT  fob  Pbesent  Advances. 
Security  given  by  a  bankrupt  within  f  Air  months  before  bankruptcy, 
U  otherwise  valid,  will  be  enforced  to  protect  a  present  advancement,  even 

.^s^For  alh«r  casai  ice  same  topic  A  KBY-NUUBER  In  all  K«7-Numbered  Dlgaati  ft  Indn«a 
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tbonjcta  the  borrower  was  Insolvent,  and  was  known  to  lie  so  by  the  party 
adrancing  the  ouney. 
[BM.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  H  259,  260.] 
4.  QHAinii  MoBTOAaxB  «B»6— Natcbx  of  TsAKSAcnoN— Bnx  of  Satx  as  8e- 

A  bill  ot  sale  of  personal  property,  giyea  to  secure  a  loan,  was  In 
effect  a  chattel  mortgage. 
,        [Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  H  23-41.] 
6.  Bankbuptct  *=»151— Title  of  Pbopkkty. 

As  against  the  rights  of  a  chattel  mortgagee  under  an  unfiled  mortgage, 
a  trustee  in  bankruptcy  stands  in  the  position  of  an  attadiing  creditor. 
[Ed.  Nota— For  other  cases,  see  Bankruptcy,  Cent  Dig.  (f  188,  239.] 

ft  BAWKBrpTOT  «=»162— Title  of  Tbcstkb— Tnci  of  TicsTiNa. 

The  rl^ts  of  a  trustee  in  bankruptcy,  as  against  an  unfiled  mortgage, 
are  determined  as  of  the  day  the  petiUon  in  bankruptcy  is  filed. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  j  194.] 

T.  CHATnCL  MOBTOAOIS  «Bt>106— FAILmn  TO  Fiur— TAKIH9  POSSXSSIOIT. 

St  Wia  1015,  I  2313,  provides  that  no  chattel  mortgage  shall  be  valid, 
except  against  the  parties,  nnless  the  possession  of  the  mortgaged  prop- 
erty be  delivered  to,  and  retained  by,  the  mortgagee,  or  nnless  the  mort- 
gage or  a  copy  be  filed.  Held,  that  where  a  bill  of  sale  was  given  to  se- 
cure a  loan,  and  subsequently  a  chattel  mortgage  covering  additional 
property  and  securing  an  additional  indebtedness  was  given  to  confirm 
the  MU  of  sale,  a  seizure  of  the  property  under  the  chattel  mortgage  was 
not  a  taking  of  possession  under  the  bill  of  sale,  so  as  to  make  the  bill 
of  sale  valid,  though  not  filed. 

[Ed.  Note. — For  other  cases,  me  Chattel  Mortgages,  Gent  Dig.  H  266, 
271.] 

&  Barkbttftct  «=>16S(3) — Pbefbmncms— gwajBin  fob  Pbesert  AnvANOXS. 

On  November  16th  a  bankrupt  procured  a  loan  from  a  bank,  and  as 
securi^  executed  a  bill  of  sale.  The  bank  Immediately  sent  its  repre- 
sentative from  Chicago  to  Wisconsin,  where  the  property  was  located,  to 
examine  conditions  amd  report,  and  upon  his  return,  anu  on  learning  from 
an  attorney  the  legal  effect  of  the  bUl  of  sale,  it  sent  its  attorney  to  Wis- 
consin, and  on  the  20th  he  obtained  a  chattel  mortgage  covering  all  of 
the  bankrupt's  property  and  securing  the  loan  and  otiber  Indebtedness ;  the 
mortgage  reciting  that  it  was  for  the  purpose  ot  confirming  the  bill  of 
sal&  The  (battel  mortgage  was  filed,  but  the  bill  of  sale  was  not  filed. 
When  the  chatty  mortgage  was  given,  the  bank  knew  the  bankrupt  was 
insolvent  and  had  reasonable  cause  to  believe  that  a  preference  was  in- 
tended and  would  result  fnHif/the  m<»t.gage.  Held,  that  under  Bankr. 
Act  July  1,  1898.  c.  541,  {  67d,  30  Stat  564  (Comp.  St  1916,  i  9651),  pro- 
viding that  liens  given  or  accepted  in  good  faith,  and  not  in  contempla- 
tion of,  or  in  fraud  upon,  that  act  and  for  a  present  consideration,  which 
have  been  recorded  according  to  law  shall,  to  the  extent  of  such  present 
consideration  only,  not  be  affected  thereby,  the  bill  of  sale  and  the  diattel 
mortgage,  taken  together,  constituted  a  valid  lien  on  the  property  covered 
by  the  bill  of  sale  to  secure  the  payment  of  the  loan,  as  up  to  the  date 
when  the  mortgage  was  given  the  bank  could  have  filed  its  bill  of  sale  and 
perfected  the  lien  thereby  created,  and  the  surrender  of  a  valid  Hen  is  of 
Itself  a  present  consideration  to  the  extent  of  the  security  released. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  S|  259,  260.] 

Sanborn,  District  Judge,  dissenting. 

Aj^eal  from  the  District  Court  of  the  United  States  for  the  Eastern 
EKstrict  of  Wisconsin. 

C=>For  other  cases  gee  tume  topic  ft  KE77-NtJMBBR  In  all  Key-Nnmbered  Digests  *  Indexes 
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Suit  by  John  M.'Jones,  as  trustee  in  bankruptcy  of  WllHam  P.  Burke 
and  another,  copartners  as  Burke  &  Hunt,  and  William  P.  Burke,  in- 
dividually, against  the  Lake  View  State  Bank.  From  a  decree  in  fa- 
vor of  plaintiff,  defendant  appeals.    Reversed,  with  directions. 

From  tbfi  decree  setting  aside  tlie  bill  of  sale  dated  November  16,  1914, 
ftiecuted  by  WUlIam  P.  Burke,  to  J.  J.  Connors,  for  the  benefit  of  appellant, 
and  aattlng  aside  a  certain  chattel  mortgage  bearing  the  date  of  November  20, 
1914,  executed  by  William  P.  Burke  and  Eva  May  Burke  to  appellant,  this  ai>- 
peal  Is  taken. 

The  copartnership,  organized  June,  1914,  dissolved  In  December,  1914,  was 
odJndged  a  bankrupt  In  December  upon  a  petition  filed  the  Sd  of  the  month. 
Withont  cHPital  from  the  beginning,  the  company's  financial  condition  grew 
steadily  wors^  At  its  demise,  the  liabilities  were  approximately  ii;^,000,  and 
its  assets.  Including  disputed  accounts,  only  $16,000.  It  operated  quarries  in 
Wisconsin,  and  early  and  continuously  and  in  ever-increasing  amounts  bor- 
rowed money  from  appellant.  Oertaln  of  its  accounts  were  from  time  to  time 
assigned  to  the  bank  for  secarlty.  Early  in  their  dealings  there  was  "talk" 
of  giving  security  for  their  loans,  but  the  "talk"  never  approa^ed  the  dignity 
of  an  agreement 

On  November  12th,  when  bankrui>ts'  indebtedness  to  the  bank  was  $11,- 
289.02,  a  further  loan  of  $7,750  was  sought.  It  was  over  the  appellant's  loan 
of  $7,7S0  thereafter  made  and  the  security  snbeeqnently  taken  that  the  Issues 
Involved  in  this  suit  arose.  After  first  refnslng,  and  only  when  baakmpts  bad 
vainly  sought  a  loan  elsewhere,  appellant  advanced  $4,000  on  November  13th, 
and  certain  open  aooounta  were  then  and  there  assigned  as  security  for  thl/v 
loan.  On  the  lOth,  after  a  hurried  trip  to  Wisconsin,  Burke  returned  for 
mcore  money  and  secured  |S,760.  A  bill  of  sale  was  given  to  secnre  this  last 
loan,  covering  nearly  all  of  bankrupts'  property,  and  the  bank  claims  it 
was  given  porsfuant  to  an  agreement  made  oa  November  13tb  \rhea  the  $4,000" 
was  advanced. 

Immediately  thereafter  appellant  sent  its  representative  to  Wisconsin  to 
examine  conditions  and  report  Upon  the  return  of  this  representative,  an  at- 
torney was  consulted,  and  discovering  the  legal  effect  of  the  bill  of  sale,  and 
learning  also  that  the  pr<q;>erty  at  one  quarry  had  been  omitted  therefronf, 
appellant  sent  its  attorney  to  Wisconsin.  He  obtained  a  chattel  mortgage 
covering  all  the  bankrupts'  property,  and  given  to  secure  all  of  the  bankrupts' 
indebtedness  to  the  bank,  and  reciting  among  other  things  the  following :  "For 
the  imrpose  of  confirming  a  certain  bill  of  sale  in  the  nature  of  a  mortgage 
to  3.  3.  Connors,  dated  November  16,  1914,"  eta  The  chattel  mortgage  was 
promptly  and  properly  filed  and  directions  given  to  foreclose  at  onca  This 
bill  of  sale  was  never  "filed." 

Bnrke,  to  whom  the  partnership  had  transferred  Its  assets  and  business, 
having  learned  that  a  forecdosure  was  imminent.  Itft  Wisconsin  to  seek  a  loan 
with  which  to  pay  this  mortgage.  While  Burke  was  thus  absmt  appellant 
seized  bankrupts'  property  under  Its  chattel  mortgage  and  advertised  the 
sale  thereof  for  December  7th.  In  the  meantime,  but  after  the  seizure  under 
the  chattel  mortgage,  proceedings  In  bankruptcy  were  instituted  and  ttie  sale 
was  stayed. 

Upon  all  the  evidence  the  court  made  findings  of  fact  as  foUows :  "As  above 
indicated,  I  do  not  think  the  proofs  sufficient  to  avoid  the  assignment  of  ac- 
counts made  on  Novemtier  12th  and  13th.  I  therefore  find  with  respect  to 
these  tn-o  instruments  (speaking  of  the  two  in  controversy) :  (1)  That  the 
banknq>t  gave  than  as  conveyances  of  his  property,  while  insolvent,  and 
within  four  months  of  bankruptcy,  and  that  their  giving  operated  at  the  time 
as  a  preference.  (2)  That  their  effect  was  to  enable  the  defendant  to  get  a 
larger  percentage  of  Its  debt  than  any  other  creditor  of  the  same  class.  (3) 
^^at  the  defendant,  at  the  time  of  receiving  such  transfers,  knew  of  the  In- 
solvent condition  of  the  bankrupt  and  that  at  the  same  time  it  had  reaiKtnable 
cause  to  believe  that  It  was  intended  thereby  to  give  it  a  preference,  and  that 
their  enforeenfent  would  give  a  preferwioe.    (4)  That  the  aliegatlons  of  mat- 
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ter  tA  ftict  contained  In  the  complaint  wwmrtrt  to  avoid  ttae  mortgage  are 
proven  and  true." 

Samuel  B.  King,  of  Chicag-o,  III.,  for  appellant. 
Maurice  A.  McCabe,  of  Milwaukee,  Wis'.,  for  appellee. 

Before  MACK  and  EVANS,  Circuit  Judges,  and  SANBORN, 
District  Judge. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  Appel- 
lant first  assails  the  findings  of  fact  made  by  the  learned  District  Judge. 
We  have  carefully  exanuned  the  evidence,  and  find  it  welt  supports 
the  findings  as  announced.  It  would  serve  no  useful  purpose  to  set 
forth  the  facts  in  detail. 

[1]  The  mere  fact  that  the  answer  was  verified  does  not  strengthen 
appellants'  claim  in  this  respect.  The  iiradings  are  based  on  inferences 
drawn  from  undisputed  facts  and  the  statements  of  bank  officials  and 
representatives.  In  the  face  of  such  support,  firidings  will  not  be  re- 
versed because  the  denial  in  the  answer  is  supported  by  an  oath. 

[2]  Appellant's  further  claim  that  the  bill  of  sale  given  on  the  16tli 
was  executed  pursuant  to  an  agreement  alleged  to  have  been  made  on 
the  13th  is  not  supported  by  the  evidence.  It  may  have  been  appel- 
lant's intention  to  obtain  such  security,  but  no  agreement  was  reached 
on  the  subject  The  witness  Burke  described  &e  occurrence  as  fol- 
lows: 

"At  the  time  I  got  the  $4,000,  Mr.  McCahe  told  me  to  come  back  on  Monday. 
He  wanted  to  make  some  further  arrangements  to  protect  the  bank,  and  in 
the  menntimc  he  would  draw  up  8<Muethlng  for  me  to  dgn.  I  do  not  know 
Jnst  what  the  converfsatlon  was." 

Burke  further  says : 

"When  I  signed  this  assignment  on  the  13th,  and  the  note  for  $4,000,  I 
agreed  to  be  back  on  Monday,  but  tlie  time  was  so  short  I  did  not  enter 
Into  any  ccnversatlon  at  all.    We  were  a  mile  from  the  depot.    I  liad  20 

minutes  to  get  there." 

These  answers,  while  somewhat  qualified,  in  response  to  a  leading 
question  put  to  him,  contain  a  fair  statement  of  the  situation  so  far  as 
it  concerns  the  alleged  prior  agreement  to  execute  the  particular  bill 
of  sale  as  security  for  the  loan  made  on  the  13th.  This  fact  being  es- 
tablished, the  bill  of  sale  and  the  chattel  mortgage,  having  been  given  by 
the  bankrupts  while  insolvent,  and  within  the  prohibited  four  months 
period  prescribed  by  the  statute,  cannot  be  sustained  so  far  as  the  $4,- 
000  loaned  November  13th  is  concerned,  in  view  of  the  court's  further 
finding  that  on  November  16th  the  appellant  had  reasonable  cause  to 
believe  that  the  bill  of  sale  would  constitute  a  preference. 

[3]  But  it  is  claimed  that  as  to  the  $3,750  advanced  November  16th 
the  decree  must  be  reversed.  The  loan  of  $3,750  was  unquestionably 
made  on  the  16th,  and  the  bill  of  sale  was  ^ven  to  secure  such  advance- 
ment. If  the  security  is  otherwise  valid,  it  will  be  enforced  to  protect 
a  present  advancement  made  as  in.  this  case,  even  though  the  borrower 
was  insolvent,  and  was  known  to  be  so  by  the  party  ad^ndng  the  mon- 
ey. In  re  Metropolitan  Dairy  Co.,  22A  Fed.  444,  140  C.  C.  A.  646; 
In  re  Clifford  (D.  C.)  136  Fed.  475. 
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[4]  But  it  is  claimed  that  the  bill  of  sale,  being  a  mere  chattel  mort- 
gage, was  not  valid,  because  never  filed  as  provided  by  the  laws  of  Wis- 
consin, nor  was  possession  of  mortga^^ed  property  taken  thereunder  as 
provided  by  section  2313,  R.  S.  of  Wisconsin. 

The  bill  of  sale  was  in  effect  a  chattel  mortgage.  First  Nat,  Bank 
of  Madison  v.  Damm,  63  Wis.  249,  23  N.  W.  497;  Manf.  Bank  v. 
*ugee,  59  Wis.  221,  18  N.  W.  251.  That  it  was  subject  to  the  provi- 
sion of  the  Wisconsin  statute  respecting  chattel  mortgages  is  con- 
ceded. 

The  Wisconsin  statute  bearing  on  the  validity  of  chattel  mortgages 
reads  as  follows: 

Sectl<ni  2313:  "No  mortgage  or  personal  property  shall  be  valid  against  any 
other  person  than  the  parties  thereto  unless  the  poesesslon  of  the  mortgaged 
property  be  delivered  to  and  retained  by  the  mortgagee  or  unlefss  the  nMrt- 
gage  or  a  copy  tfaereot  be  ffled  as  provided  in  section  2314,  exc^  when  other- 
wise directed  In  tbess  statutes.  Nor  shall  a  chattel  mortgage  of  i)er8onal 
property  which  is  by  law  exempt  from  seizure  and  sale  upon  execution  be 
valid  unless  the  same  be  sU^ed.  by  the  wife  of  the  person  maUng-  such  chattel 
mortgage,  if  he  be  a  married  ntan  and  If  his  wife  at  the  time  be  a  member  of 
his  family,  and  nnless  such  slgnatare  of  audi  wife  be  witnessed  by  two  wit* 


[5]  As  against  the  rights  of  a  chattel  mortgagee  under  an  unfiled 
chattel  mortgage,  a  trustee  in  bankruptcy  standis  in  the  position  of  an 
attaching  creditor.  In  re  Pittsburg  Big  Muddy  Coal  Co.  (C.  C.  A.  7th 
Circuit)~215  Fed.  703,  132  C.  C.  A.  81. 

[I]  The  rights  of  such  trustee  are  determined  as  of  the  day  the  pe- 
tition in  banl(TUptcy  is  filed.  Bailey  v.  Baker  Ice  Machine  Co.,  239  U. 
S.  268,  36  Sup.  Ct.  SO,  60  L.  Ed.  275.  Having  never  been  filed,  the  bill 
of  sale  was  valueless  as  to  third  persons,  unless  possession  of  the  mort- 
gaged property  was  "delivered  to  and  retained  by  the  mortgagee."  In 
this  case  there  was  obviously  no  possession  of  the  mortgaged  prop- 
erty "delivered  to  and  retained  by  the  mortgagee,"  unless  the  possession 
taken  by  virtue  of  the  chattel  mortgs^e  was  such  possession. 

[7]  The  seizure  under  the  chattel  mortgage  cannot  be  construed  as 
the  taking  of  possession  under  the  bill  of  s^e.  The  chattel  mortgage 
was  an  entirely  diflferent  security.  It  covered  different  property.  It 
secured  a  different  indebtedness.  The  notice  of  sale  following  the 
seizure  read: 

"By  virtue  of  a  chattel  mortgage  executed  by  William  Burke  and  Bva  May 
Burke,  his  wife,  to  the  T«ke  View  State  Bank  of  Chicago,  IlL,  dated  this  20tb 
day  of  November,  1914,"  etc. 

It  thus  appeared  that  the  notice  described  the  seizure  "by  virtue  of 
the  chattel  mortgage."  The  date  named  is  the  date  of  the  chattel  mort- 
gage. The  appellant  (named  as  mortgagee  in  the  chattel  mortgage) 
seized  the  property,  whereas  it  was  a  stranger  to  the  bill  of  sale. 

The  appellant  alleges  in  its  complaint  that  it — 

"took  possession  of  all  said  assets  i^nd  prc^terty  lu  said  chattel  mortgage  de- 
scribed *  *  *  for  the  purpose  of  satls^ing  the  lien  claimed  by  It  under 
such  chattel  nfortgage." 

Appellant,  therefore,  cannot  rely  upon  its  claim  that  the  seizure  was 
tinder  the  bill  of  sale,  or  that  the  bill  of  sale  was  a  valid  lien  a(  the  time 
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the  bankruptcy  proceedings  were  begun.  The  chattel  mortgage  ^ven 
November  16th,  disconnected  from  the  sale  of  November  16th,  likewise 
furnishes  no  basis  for  a  lien  in  appellasit's  favor,  for  it  was  given  for 
a  past  indebtedness,  and  under  <^e  finding,  standing  alone,  was  clear- 
ly a  preference. 

[I]  But  the  bill  of  sale  and  the  chattel  mortgage  taken  together 
may  well  constitute  a  valid  lien  to  secure  tiie  payment  of  $3,750.  Sec- 
tion 67d  of  the  Bankruptcy  Act  provides : 

"Liens  glyen  or  accepted  In  good  faith  and  not  In  contemplation  of  or  In 
fraud  apon  tbls  act,  and  for  a  preaeot  consideration,  which  have  been  recorded 
according  to  law.  If  record  thereof  was  necessary  In  order  to  Impart  notice, 
shall,  to  the  extent  of  such  present  consideration  only,  not  he  affected  by 
this  act" 

Under  the  evidence  in  this  case,  the  bill  of  sale  made  on  November 
16th  would  have  been  brought  within  the  provisions  of  this  subdivision 
of  section  67d,  had  it  been  filed  as  required  by  section  2313  of  the  Re- 
vised Statutes  of  Wisconsin.  Lindley  v.  Ross,  200  Fed.  733,  119  C. 
C.  A.  177;  Remington  on  Bankruptcy,  §  1314.  Taking  the  chattel 
mortgage  on  the  20itfi,  "for  the  purpose  of  confirming  a  certain  bill  of 
sale  in  the  nature  of  a  mortgage  to  J.  J.  Gmnors,  dated  November  16, 
1914,"  etc.,  transferred  to  the  mortgagee  the  protection  afforded  by  the 
bill  of  sale.  In  re  Mahland  (D.  C.)  184  Fed.  743;  Stedman  v.  Bank  of 
Monroe,  117  Fed.  237,  54  C.  C.  A.  269. 

There  may  be  instances  when  a  chattel  mortgage,  taken  in  lieu  of  a 
prior  unrecorded  bill  of  sale,  would  not  be  given  me  same  lien  effect  as 
the  prior  security ;  but  in  the  case  under  consideration  only  four  days 
marked  the  difference  in  the  dates  of  the  two  instruments.  No  rights 
were  lost  or  prejudiced  during  that  period.  The  $3,750  went  to  pay 
laborers.  The  distance  between  the  place  where  the  property  was  lo- 
cated and  Chicago — the  place  where  the  business  was  conducted — made 
more  rapid  progress  impossible.  The  bank  acted  with  the  utmost  dili- 
gence after  securing  the  bill  of  sale.  Up  to  the  date  when  the  chattel 
mortgage  was  given,  the  bank  could  have  filed  its  bill  of  sale  and  per- 
fected the  lien  hereby  created,  so  far  as  the  Wisconsin  statute  was  con- 
cerned. In  re  Antigo  Screen  Door  Co.,  123  Fed.  249,  59  C.  C.  A.  248. 
A  surrender  of  a  valid  lien  is  of.  itself  a  present  consideration  to  the 
extent  of  the  security  released.  Remington  on  Bankruptcy  (2d  Ed.) 
§  1326. 

Again  the  chattel  mortgage,  executed  and  filed  on  November  20th, 
in  connection  with  the  bill  of  sale  of  November  16th,  may  well  be  deem- 
ed to  secure  a  substantially  contemporaneous  advance  to  the  extent  of 
$3,750  and  as  to  the  property  covered  by  the  bill  of  sale.  Dean  v. 
Davis,  242  U.  S.  438,  Zl  Sup.  Ct.  130,  61  L.  Ed.  419  (decided  Jan.  8, 
1917,  by  U.  S.  Supreme  Court) ;  Martin  v.  Hulen  &  Co.,  149  Fed. 
982,  79  C.  C.  A.  492.  The  chattel  mortgage  did  not  permit  the  mort- 
gagors to  make  sales  from  the  mortgaged  property  for  their  own  use 
and  benefit,  and  was  therefore  not  fraudulent  in  fact,  as  declared  in 
Blakeslee  v.  Rossman,  43  Wis.  116,  Durr  v.  Wildish,  108  Wis.  401, 
•W  N.  W.  437,  and  Bank  of  Kaukauna  v.  Joannes,  98  Wis.  321,  73 
N.  W.  997 ;  nor  does  the  evidence  outside  of  the  written  instrument  es- 
tablish ^y  such  agreonent  or  understanding. 
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It  follows,  therefore,  that  the  chattel  mortgage,  upon  being  prompt- 
ly filed,  became  a  valid  Ikn  for  the  amount  and  to  die  extent  that  the 
bill  of  sale  would  have  been  a  valid  lien,  if  filed.  So  far  as  it  includes 
additional  security  and  attempts  to  secure  an  indebtedness  in  excess 
of  $3,750,  it  is  a.  preference,  properly  avoided  by  the  court.  The  mort- 
gage, however,  should  not  have  been  entirely  set  aside.  As  appellant 
wrongfully  refused  to  surrender  its  preference,  evox  in  this  court,  no 
costs  wiH  be  allowed  in  this  court. 

The  decree  is  reversed,  with  directions  to  enter  a  decree  iti  accord- 
ance with  the  views  here  expressed.  No  costs  shall  be  allowed  to  either 
party. 

SANBORN,  District  Judge,  dissents. 


HUMB  et  aL  T.  MTERS  et  aL  • 
In  re  PIEDMONT  MANGANESE  COKP. 
(Circuit  Ooort  of  Appeals,  Fourth  Oircoit    May  17,  1917.) 
No.  1496. 
1.  BARKannoT  4=>3&— Obpb>s->Finai.  JnDoii]i:in>— What  CoifanxuTEs. 

An  order  tn  baxtkroptcy,  dismissing  the  petition  for  compensation  filed 
by  receivers  appointed  prior  to  bankruptcy,  who  had  delivered  the  prop- 
erty of  the  bankrupt  to  the  tmstee,  which  anthorlzed  the  filing  of  another 
petition  asserting  their  (JlalnAi  on  other  grounds,  Is  not  a  final  order,  and 
a  second  petition  cannot  be  denied  on  the  gronnd  that  the  pr<>per  reioedy 
should  have  been  by  appeal  from  the  denial  of  the  first' 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent  Dig.  |  86.] 

Z,  Bahkbuiptot  «3»36— OsDcas— FniALnr. 

A  court  of  bankruptcy  Is  always  open,  and  until  distribution  the  bank- 
ruptcy court  may  open  and  reconsider  on  the  merits  its  orders  concerning 
petition  for  payment  of  claims  out  of  funds  of  {he  bankrupt  estate. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  |  36.] 

8.  BaNKBUPTOT  «=3347 — RTQHTS  OT  RkCEIVKK  PBIOB  to  BANKBUFrCT— Glaikb. 

An  assignee  under  a  deed  of  asstgnment,  or  a  receiver  acting  nnder 
Judicial  authority,  will  be  allowed  compensation  as  a  preferred  claim  In 
the  adngelBlstisatilon  of  the  property,  to  the  extent  that  his  services  have 
benefited  the  estate. 

[Kd.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  638.] 

4.  Reckivkbs  «s»199— Aixowahox  or  Goupensatior— Obdebs. 

Orders  allowing  receivers  compensation  are  purely  administrative,  8nt>- 
Ject  to  disallowance  or  change  with  the  development  of  the  administration. 

[Ed.  Note. — ^For  other  eases,  see  Receivers,  Gent  Dig.  {  391.] 
6.  Bankbuptct  «=»317— Compekbation  or  Rbceivkbs— Obdebs. 

Where,  after  the  appointment  of  receivers  of  a  corporation  on  the  ground 
of  Insolvency,  the  corporation  was  adjudicated  a  bankrupt,  and  the  re- 
ceivers were  by  the  appointing  court  directed  to  deliver  the  corporate 
property  to  the  trustee  in  bankruptcy,  their  compensation  and  allowances 
for  their  counsel  being  fixed  by  the  same  order,  but  without  directions 
for  payment,  tlie  order  of  the  appointing  court  is  not  otfhclnsive  on  the  court 
of  bankruptcy,  for  sudi  an  order  Is  administrative,  and,  while  the  court 
of  iMinkruptcy  pfay  by  comity  Indulge  a  presumption  in.  favor  of  the  cor- 
rectness of  the  allowance,  yet  it  must  exercise  Us  Independent  Judgment. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy.  Gent  Dig.  {§  493-495.] 

tissror  otber  ossat  le*  um*  topic  ft  KBT-NUMBER  la  M  Ker-Mnmbered  DlseaU  *  lDd«zM 
•Rehearing  denied  July  20,  1917. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Lynchburg,  in  Bankruptcy ;  Henry  Clay  Mc- 
Dowell, Judge. 

In  the  matter  of  the  bankruptcy  of  the  Piedmont  Manganese  Com- 
pany, a  corporation.  Petition  by  A.  C.  Hume  and  another,  opposed 
by  D.  W.  Myers,  F.  W.  Whitaker,  trustee  in  bankruptcy,  and  others. 
From  a  judgment  denying  the  petition,  petitioners  appeal.    Affirmed. 

G.  E.Caskie,  of  Lynchburg,  Va.,  and  James  Mann,  of  Norfolk,  Va. 
(Caskie  &  Caskie,  of  Lynchburg,  Va.,  and  Mann  &  Tyler,  of  Norfolk, 
Va.,  on  the  brief),  for  appellants, 

S.  V.  Kemp,  of  Lynchburg,  Va.,  for  appellees. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  SMITH, 
District  Judge. 

WOODS,  Circuit  Judge.  The  Piedmont  Manganese  Company,  a 
Delaware  corporation,  on  November  29,  1913,  filed  a  bill  in  the  Dis- 
trict Court  for  the  Eastern  District  of  Virginia  against  the  Piedmont 
Manganese  Corporation,  a  Virginia  corporation  having  an  office  in 
that  district,  the  Lynchburg  Trust  &  Savings  Bank,  and  the  Phila- 
delphia Trust,  Safe  Deposit  &  Insurance  Company.  The  complainant, 
as  owner  of  a  large  majority  of  the  stock  of  the  Piedmont  Manganese 
Corporation,  alleged  the  pecuniary  embarrassment  of  the  corpora- 
tion and  the  necessi^,  for  th&  preservatioa  of  its  property,  th^  re- 
ceivers should  be  appointed,  the  corporate  debts  and  assets  ascertained, 
and  that  in  the  meantime  the  LyAchburg  Trust  &  Savings  Bank  and  the 
Philadelphia  Trust,  Safe  Deposit  &  Insurance  Company,  as  trustees  of 
its  mortgages,  should  be  enjoined  from  foreclosing  the  mortgages. 
The  trust  companies  were  not  served ;  but  upon  the  bill  and  answer  of 
the  Piedmont  Manganese  Corporation  the  District  Court  for  the  East- 
ern District  of  Virginia  on  the  same  day  granted  a  temporary  restrain- 
ing, order,  appointed  Arthur  C.  Hume  and  Charles  Hall  Davis  tempo- 
rary receivers,  and  required  the  defendants  named  in  the  bill  to  show 
cause  why  the  injunction  and  the  receivership  should. not  be  made  per- 
manent. The  hearing  of , the  order  to  show  cause  was  by  consent  post- 
poned from  day  to  day  and  was  never  acted  upon.  In  the  meantime, 
on  December  15,  1913,  the  unsecured  creditors  of  the  Piedmont  Man- 
ganese Corporation  petitioned  the  District  Court  for  the  Western  Dis- 
trict of  Virginia,  where  its  plant  was  located,  that  the  corporation  be 
declared  a  bankrupt,  under  the  allegation  that  it  had  procured  the  ap- 
pointment of  a  receiver  on  the  ground  of  insolvency.  On  March  3, 
1914,  the  corporation  was  accordingly  adjudged  a  bankrupt  on  the 
ground  stated  in  the  petition.  Thereupon,  on  March  7,  1914,  the  Dis- 
trict Court  for  the  Eastern  District  directed  its  receiver  Hume,  Davis 
having  retired  from  the  receivership,  to  file  his  final  report,  to  turn  over 
to  the  trustee  in  bankruptcy  in  the  Western  district  all  the  assets,  books, 
and  records  of  the  bankrupt  corporation ;  and  in  the  order,  as  compen- 
sation for  services  rendered,  allowed  Hume  and  I>avis,  as  receivers, 
each  $400,  James  Mann,  as  counsel  for  the  receiver.  $500,  and  Wm. 
H.  Mann,  as  counsel  for  the  Piedmont  Manganese  Corporation,  $250. 
Other  allowances  were  made  for  those  who  had  been  employed  by 
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the  receivers  for  the  preeervation  of  the  property.  The  order  did  not 
express  any  intention  to  specifically  charge  the  property  with  the  pay- 
ment of  the  allowances. 

The  receivers,  having  no  fund  in  hand  to  pay  allowances  to  them- 
selves and  their  counsel,  turned  over  the  entire  property  to  the  trustee 
in  bankruptcy,  and  thereafter  filed  their  petition  in  the  court  of  bank- 
ruptcy, alleging  the  order  of  the  District  Court  for  the  Eastern  Dis- 
trict to  be  an  adjudication  of  their  claims  binding  on  the  bankruptcy 
court,  conf ernpg  on  them  a  right  to  have  the  allowances  to  them  and 
their  counsel  paid  in  preference  to  the  lien  creditors.  The  bankruptcy 
court,  finding  that  the  liens  under  the  deeds  of  trust  would  more  than 
absorb  the  entire  property,  leaving  nothing  for  unsecured  creditors,  al- 
lowed the  trustee  under  t^e  deeds  of  trust  to  take  and  sell  the  pipperty, 
after  depositing  aa  amount  sufficient  to  meet  the  elaims  of  the  receivers 
and  their  counsel.  The  bondholders  under  the  trust  deeds  filed  an  an* 
swer  to  the  petition  of  the  receivers,  denying  that  the  allowances  made 
to  the  recovers  and  their  counsel  by  the  District  Court- for  the  Eastern 
District  w:ere  binding  on  <he  court  of  bankruptcy.  The  issue  thus  made 
was  heard  l^  the  referee,  who  held  that  tiie  allowances  in  question 
made  by  the  District  Court  for  the  Eastern  District  were  not  binding 
on  the  court  of  bankrupfc^,  aftd  dismissed  the  petition  without  preju- 
dice to  the  right  of  the  petitioners  to  assert  any  claim  for  compensation 
by  a  new  petition  or  other  proceedings.  This  order  of  the  referee  was 
affirmed.  A  new  petition  vas  then  filed,  elaborating  the  position  taken 
in  the  first,  and  indicating  an  intention  to  set  up  the  further  ground 
that  the  prkicipal  bondholder  was  estopped  by  the  fact  that  he  was  r^>- 
resented  by  counsel  before  the  court  and  made  no  objection  to  the  con- 
tinuance of  the  receivership.  This  petition  was  dismiss^  by  the  ref- 
eree, ^d  his  action  wa.^  approved  atid  affirmed  by  the  order  of  the 
court  of  bankruptcy.    The  appeal  is  from  this  last  order. 

[1,  2]  The  position  is  taken  by  the  appdiees  that  the  appeal  should 
be  dismissed,  because  the  second  petition  was  merely  an  effort  to  re- 
open the  question  of  the  effect  of  the  order  of  the  District  Court  for  the 
Eastern  District  making  the  allowances,  which  had  been  adjudged 
against  the  petitioners  by  the  order  dismissing  the  first. petition,  from 
which  there  was  no  appeal.  This  position  is  untenable.  The  order  dis- 
missing the  first,  petiticm  was  not  a  final  order,  because  it  provided  for 
another  petition  to  be  filed,  asserting  the  claims  on  grounds  other  than 
those  set  out  in  the  first;  and  the  second  petition  indicates  an  intention 
to  set  up  the  additional  ground  of  estoppel.  But,  aside  from  that,  the 
court  of  bankruptcy  is  always  open,  and  until  the  distribution  of  the 
fund  in  controversy  the  court  had  the  power  to  open  and  reconsider 
on  the  merits  its  own  orders.  In  re  Burr  Mfg.  &  Supply  Co.,  217  Fed. 
16,  133  C.  C.  A.  126.  The  language  of  the  order  of  Judge  McDowell 
clearly  indicated  that  be  did  reopen  the  issue  and  consider  it  anew  on 
the  merits. 

[3-5]  Stripped  of  mere  incidental  facts,  the  case  made  by  the  appeal 
is  this:  A  court  of  equity  appoints  receivers  of  a  corporation  on  the 
ground  of  insolvency,  at  the  instance  of  a  stockholder  ovming  nearly 
all  the  stock,  in  a  proceeding  to  which  no  creditor,  secured  or  unsecur- 
ed, was  made  a  party  by  servi(;e.    While  the  property  is  undisposed  of 
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in  the  hands  of  the  receivers,  the  corporation  is  adjudicated  a  bank- 
rupt. The  court  of  equity  then  orders  its  receivers  to  turn  over  the 
corporate  property  to  the  trustee  in  bankruptcy,  and  by  the  same  order 
fixes  the  compensation  of  the  receivers  and  their  counsel,  without  mak- 
ing provision  for  its  payment.  Is  the  order  of  the  court  of  equity, 
making  the  allowances,  binding  as  res  adjudicata  on  the  court  of  bank- 
ruptcy ? 

There  is  a  distinction  between  the  effect  of  the  order  before  us  and 
an  order  of  a  court  of  equity  making  such  allowance,  where  the  prop- 
erty has,  through  the  instrumentality  of  the  recdvers,  been  disposed  of, 
and  the  purchase  money  is  in  the  hands  of  the  receivers.  ■  In  the  latter 
situation  there  is  reason  in  the  view,  though  we  do  not  commit  our- 
selves to  it,  that  the  court  of  equity  turns  over  only  the  net  fund  in  its 
hands  after  deducting  the  expenses  incurred  in  its  productMMi,  includ- 
ing the  compensation  of  its  receivers  and  their  counsel.  It  is  true  that 
in  many  of  the  cases  broad  language  is  used  in  favor  of  ^e  authority 
of  courts  to  fix  the  compensation  of  their  officers ;  but  these  cases  relat- 
ed to  allowances  and  payment  from  -funds  in  hsUid,  not  to  fixing  charg- 
es upon  specific  property  to  be  turned  over  to  the  bankruptcy  court. 
Kennedy  v.  American  Tanning  Co.,  Si  N.  J.  Eq.  109,  85  Atl.  812;  Sm- 
ger  V.  National  Bedstead  Mfg.  Co.,  65  N.  J.  Eg.  290,  55  Atl.  868; 
State  V.  German  Exchange  Bank,  114  Wis.  436,  90  N.  W.  570;  In  re 
Board  of  Directors  Suburban  Co.,  143  N.  Y.  Supp.  363;  Mauran  v. 
Crown  Carpet  Lining  Co.,  23  R.  I.  344,  50  AtL  387;  Id.,  23  R.  I.  324, 
50  Atl.  331 ;  Wilson  v.  Parr,  115  Ga.  629, 42  S.  E.  5.  The  distinction  is 
forcibly  stated  in  Hanson  v.  Stephens,  116  Ga.  722,  42  S.  E.  1028. 
When  the  court  of  equity  has  not  reduced  the  property  to  money,  it  is 
not  in  possession  of  that  definite  knowledge  of  the  value  of  tiie  proper- 
ty which  is  an  important  factor  in  finally  fixiiig  compensation. 

Any  real  services,  either  of  an  assignee  under  a  deed  of  assignment 
or  of  a  receiver  acting  under  judicial  authority,  will  be  allowed  as  a 
preferred  claim  in  the  administration  of  the  property  and  the  distribu- 
tion of  its  proceeds  to  the  extent  that  the  services  have  benefited  the 
estate.  Randolph  v.  Scruggs,  190  U.  S.  533,  23  Sup.  Ct  710.  47  L. 
Ed.  1165.  But  orders  for  such  alkywances  are  purely  administrative, 
subject  to  entire  disallowance  or  change  by  either  increase  or  decrease 
with  the  development  of  the  administratioa  The  order  of  Judge  Wad- 
dill  of  the  Eastern  District  making  allowance  to  the  receivers  was  pure- 
ly administrative.  It  was  subject  to  change  at  his  discretion  at  any 
time  at  least  before  actual  payment,  as  long  as  he  had  the  responsibility 
of  administration.  When  the  responsibiUty  of  administration  fell  upon 
Judge  McDowell,  with  it  came  the  power  to  exercise  the  same  dis- 
cretion. The  point  of  logical  contradiction,  not  to  say  absurdity,  is 
reached  when  it  is  said  tiiat  an  allowance  which  Judge  Waddill  co«ild 
have  revoked,  or  increased  or  diminished,  at  his  discretion,  attadied 
to  the  property  as  it  passed  to  the  bankruptcy  court  as  an  unalter- 
able judgment  beyond  the  control  of  the  judge  of  the  bankruptcy  court 

The  true  rule  is  this :  When  a  court  of  equity  appoints  receivers  of 
corporate  property,  its  allowance  to  its  recetvers  and  their  attorney  is 
an  administrative  order,  presumptively  right  as  to  the  justice  of  the  al- 
lowance.   When  the  corporate  property  fails  by  Qperation  of  law  into 
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the  tenkruptcy  court,  tl«t  court  by  comity  ^rill  indulge  tb«  preiuinp- 
tion  in  favor  of  the  correctness  of  the  allowance;  but  the  court  of 
bankruptcy,  having  the  responsibility  of  administration,  must  exercise 
its  independent  judgment,  giving  due  weight  to  the  presumption  in  fa- 
vor of  the  administrative  finding  of  the  court  of  equity.  This,  we 
think,  is  what  the  Supreme  Court  meant  in  the  case  of  In  re  Watts, 
190  U.  S.  1, 23  Sup.  a,  718,  47  L.  Ed.  933,  when  it  said: 

"It  baa  been  already  aasumed  tbat  tbe  bankmptcy  proceedings  operated  to 
sasp«nd  tbe  fuitber  adnilnl8tratl<»  at  tbe  Insolvent's  estate  In  tbe  state  court, 
but  It  remained  for  the  state  court  to  transfer  tbe  assets,  settle  tbe  accounts  of 
Its  receiver,  and  dose  its  connection  vrltb  tbe  matter;  Brrors,  if  any,  com* 
mltted  In  so  doing,  could  be  rectified  In  due  course  and  in  tbe  designated  wa.v." 

The  rectification  of  errors  in  due  course  and  in  the  designated  way 
here  referred  to  must  mean  rectification  by  tbe  bankruptcy  court,  for 
after  the  asKte  are  turned  over  to  that  court  all  orders  rdating  to  the 
matter  must  emanate  from  that  court 

The  judgment  of  the  District  Court  is  affirmed,  without  prejudice  to 
tbe  right  of  the  petitioners  to  ttpfAy  to  that  court  for  the  allowance  of 
such  compensaticm  to  themselves  and  their  attorn^  as  it  may  think  fit. 

Affirmed. 


HOLSBERRZ  et  al.  T.  CLAKEL 

(Careolt  Court  at  Appeals,  IVraitb  Cirenlt    Blay  17,  1017.) 

No.  149T. 

CoNTaAOis  •»128(1)— VAUDnr— UniJkwrai.  Use  or  Bankbuftct  Pboobkd- 

INO. 

A  contract  wbereby  defendant  was  to  pay  plalntUTs  tb«  amount  of  tbelr 
dalm  against  an  Insolvent,  In  event  tbat  defendant,  upon  tbe  Institution 
of  bankruptcy  proceedings  by  plaintiffs,  sbould  be  enabled  to  procure  tbe 
assets  of  tbe  insolveot  at  a  sum  sutUdently  less  tban  their  value  to  cover 
defendant's  unsecured  claim.  Is  unenforceable,  and  tbe  court  will  leave 
tbe  parties  In  tbe  situation  It  flads  tbem ;  sucb  a  contract,  wbicb  provided 
lor  tbe  selection  of  defendant's  attorney  as  trustee  and  that  of  plaintiffs 
as  attorney  for  tbe  bankrupt's  creditor,  and  contnnplBted  a  division  of 
fees  and  commissions  wltb  plaintiffs,  offering  an  opportunity  to  pervert 
tbe  processes  of  tbe  Bankruptcy  Act 

[Ed.  Note.— For  otber  cases,  see  Contracts,  Oent.  Dig.  ii  016,  619-621, 
825-632.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Philippi ;    Alston  G.  Dayton,  Judge. 

Action  by  F.  A.  Holsberry  and  H.  L.  Ewing,  copartners  trading  as 
the  Upshur  Supply  Company,  against  H.  E.  Clark.  There  was  a  judg- 
ment for  defendant,  and  plaintiffs  bring  error.    Affirmed. 

W.  B.  Maxwell,  of  Elkins,  W.  Va.  (E.  L.  Maxwell,  of  Elkins,  W. 
Va.,  and  H.  Roy  Waugh,  of  Buckhannon,  W.  Va.,  on  the  brief),  for 
plaintiffs  in  error. 

U.  G.  Young,  of  Buckhannon,  W.  Va.  (Young  &  McWhorter  and 
J.  M.  N.  Downes,  all  of  Buckhannon,  W.  Va.,  on  the  brief),  for  de- 
fendant in  error. 

4S9F«r  atlier  ca*M  n*  nme  tspic  A  KBX-NIXHBBR  to  all  K«r-Nilinb«r«d  DtseaU  ft  Ind«ZM 
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Before  KNAPP  and  WOODS,  Circuit  Judges,  and  SMITH,  Dis- 
trict Judge. 

SMITH,  District  Judge.  The  plaintiffs  ia  error  brought  an  actimi 
in  the  court  bek>w  against  the  defendant  in  error,  one  of  the  counts  in 
the  declaration  wherein,  viz.,  the  fifth  count,  was  for  the  recovery  of 
$7,000,  for  that  a  concern  known  as  the  NewdlBros.  Lumber  Com- 
pany owning  property  to  the  value  of  $300,000  was  insolvent,  and 
among  the  creditors  included  the  plaintiifs  in  error,  to  whom  it  owed 
about  $7,000,  and  the  defendant  in  error,  to  whom  it  owed  about  $110,- 
000,  neither  of  which  debts  were  in  any  way  or  manner  secured,  and 
that  the  defendant  in  error  proposed  to  and  agreed  with  the  plaintiffs 
in  error  that,  if  they  would  devise  a  means  whereby  the  defendant  in 
error  could  secure  the  lumber  plant  and  property  of  Newell  Bros. 
Lumber  Company  at  such  a  price  as  would  save  to  the  defendant  in 
error  his  debt,  then  the  defendant  in  error  would  pay  to  tfie  plaintiffs 
the  amount  of  the  debt  to  them  of  $7,000 ;  that  accordingly  the  plain- 
tiffs procured  to  be  instituted  and  prosecuted  by  themselves,  and  oth- 
er credit(M^  associated  with  them,  proceeding's  in  bankruptcy  where- 
under  the  said  Newell  Bros.  Lumber  Company  was  adjudicated  bank- 
rupt, and  all  its  property  sold,  and  the  defendant  in  error  was  enabled 
to  purchase  all  this  property  at  such  price,  less  than  the  reasonable  value 
thereof,  as  secured  to  hiih  his  large  debt  in  that  he  was  enabled  to  se- 
cure, for  not  exceeding  $170,000,  plant  and  property  of  the  reasonable 
value  of  not  less  than  $300,000  to  $350,000,  whereby  the  defend- 
ant under  his  promise  and  agreement  was  indebted  to  the  plaintiffs  for 
$7,000. 

The  action  having  gone  to  trial  the  plaintiffs  introduced  testimony  to 
the  effect  that  they  had  made  an  agreement  with  the  defendant  that  if 
plaintiffs  instituted  suit  to  put  Newell  Bros.  Lumber  Company  in  bank- 
ruptcy as  ccMnpensation  for  so  doing  defendant  would  reimburse  plain- 
tiffs or  pay  them  the  amount  that  Newell  Bros.  Lumber  Company 
owed  them  provided  the  property  of  Newell  Bros.  Lumber  Company 
should  sell  at  less  than  $110,000;  that  one  S.  T.  Spears,  the  attorney 
of  the  defendant  Clark,  was  to  be  elected  trustee  in  bankruptcy,  and  C. 
W.  Maxwell,  an  attorney  of  plaintiffs,  to  be  attorney  for  tfie  bank- 
rupt's creditors ;  and  that  the  commissions  of  the  trustee,  Spears,  and 
the  fees  of  the  attorney.  Maxwell,  were  to  be  divided  by  them  equally 
with  the  plaintiffs.  Ine  plaintiffs  did  associate  otiier  creditors  with 
themselves  and  file  proceedings  in  bankruptcy  under  which  Newell 
Bros.  Lumber  Company  was  after  a  contest  adjudicated  bankrupt. 
Spears,  the  attorney  of  Clark,  was  appointed  trustee  and  divided  with, 
or  at  least  paid  a  portion  of  his  commissions  to  the  plaintiffs.  In  or- 
der to  procure  Spears'  appointment  some  arrangement  was  made  with 
J.  M.  N.  Downes  (one  of  the  defendant's  attorneys  in  this  cause), 
whereby  Maxwell  shared  his  fees  with  Downes  and  no  part  was  paid 
to  the  plaintiffs.  An  appraisement  of  the  property  of  the  bankrupts, 
Newell  Bros.  Lumber  Company,  was  had.  The  appraisement  does  not 
appear  in  the  record.  According  to  a  statement  in  the  brief  of  argu- 
ment of  counsel  for  appellants  the  appraisement  was  for  about  $85,- 
000.    The  defendant  Clark  proved  a  secured  claim  i^inst  the  bank- 
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rupts  for  $95,550.05.  This  claim  constituted  a  first  lien  on  tije  prop- 
erty of  the  bankrupts,  and  had  been  purchased  by  Clark  for  $60,000 
from  one  C.  £.  Specht,  the  original  hdider.  Clark  also  subtnitted  an 
application  to  the  bankrupt  court,  setting  out  that  the  bankrupt  owed 
him  some  $23,441.16  for  which  he  was  entitled  to  a  lien  on  the  lumber 
and  lumber  products  at  the  mill  of  the  bankrupt.  What  acticm  was 
taken  <ki  this  application  does  not  appear  in  the  record.  The  trustee 
in  bankruptcy— Spears — reported  to  the  court,  recommending  a  sale 
of  all  the  property  of  the  bankrupt  at  the  earliest  possible  date,  and  on 
the  21st  of  February  thereafter  the  referee  in  bankruptcy  directed  a 
sale  to  be  made  by  the  trustee  of  all  the  property  at  public  auction.  At 
this  sale  the  defendant  Clark  purchased  all  the  property  for  $89,500. 

At  the  trial  the  presiding  judge,  on  motion  of  the  defendant's  coun- 
sel, excluded  from  the  iury  all  of  the  testimony  introduced  under  the 
fifth  count  to  recover  $7,000  and  refused  to  allow  the  jury  to  consider 
it  or  return  any  verdict  tiiereon.  To  tiiis  ruling  of  the  court  the  plain- 
tiffs in  error  duly  excepted,  and  this  writ  of  error  was  sued  out  to  cor- 
rect the  judgment  of  the  court  below  on  this  point. 

Takiiy  the  testimony  at  the  trial  for  the  plaintiff,  it  shows  a 
wide  variance  from  the  contract  allied  in  the  declaration,  and  a  con- 
tract of  most  uncertain  character.  The  contract  alleged  in  the  declara- 
tion was  one  whereby,  if  by  Ac  institution  of  the  bankruptcy  proceed- 
ings the  defendant  was  oiabled  to  purchase  the  property  of  Newell 
Bros.  Lumber  Company  at  a  price  that  would  save  him  an  unsecured 
debt  of  $110,000,  he  would  pay  plaintiffs'  debt  of  $7,000;  it  being  al- 
leged that  plaintiffs  had  executed  this  contract  by  enabling  defendant 
to  so  acquire  property  for  $170,000  which  exceeded  in  value  $300,000. 
The  testimony  showed  an  alleged  agreement  that,  if  the  property  sold 
at  less  than  $100,000  or  $110,000,  then  the  defendant  would  pay  plain- 
tiffs' debt.  The  testimony  also  showed  that  the  defendant  had  a  com- 
paratively inconsiderable  unsecured  debt  to  save,  that  he  had  a  prior 
lien  debt  of  over  $98,000,  and  that  he  bought  for  $89,500,  or  less  than 
his  lien,  property  appraised  accwding  to  the  statement  of  plaintiffs' 
counsel  at  $85,000.  The  testimony  thus  fails  to  suf^rt  the  plaintiffs' 
allegations  that  the  defendant  was  enabled  to  buy  the  property  at  a 
figure  so  much  less  than  its  value  as  would  save  him  his  unsecured 
claim.  The  court  below  does  not  seem  to  have  ruled  that  the  testi- 
mony varied  too  greatly  from  the  allegations,  or  that  the  testimony 
was  wholly  insufficient  to  establish  the  alleged  contract,  but  excluded 
all  the  testimony  as  much  so  as  if  the  entire  pleading  on  that  point  had 
been  struck  out  as  not  stating  any  contract  on  which  plaintiffs  could 
recover.  The  assignments  of  error  bring  up  the  question  whether  the 
plaintiffs  had  the  right  to  introduce  any  testimony  to  support  their  al- 
leged cause  of  action. 

Assuming  that  the  gravamen  of  the  charge  in  this  fifth  count  is  that 
the  plaintiffs  and  defendant  made  an  agreement  wheret^  plaintiffs 
were  through  legal  proceeding  to  have  Newell  Bros.  Lumber  Com- 
pany adjudicated  bankrupt,  and  then  to  work  or  contrive  so  as  that  the 
defendant  should  acquire  the  bankrupt  property  at  less  than  its  real 
value :  Is  that  a  contract  based  on  a  consideration  which  is  enforceable 
in  a  court  of  law  ?    The  whole  plan  as  alleged  and  testified  to  smacks 
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of  an  agreement  to  so  initiate  and  control  the  bankruptcy  proceedings 
as  to  procure  a  result  not  contemplated  or  permitted  by  the  Bankrupt 
Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544).  The  agreement  that  Spears, 
the  attorney  for  Clark,  was  to  be  made  trustee,  and  to  divide  his  legal 
commissions  with  the  plaintiffs,  who  were  also  to  receive  a  part  of  5ie 
compensation  to  be  allowed  by  the  court  to  ttie  attorney  for  the  credi- 
tors, gives  color  to  the  transaction.  If  Spears  was  to  use  his  position 
as  trustee  to  further  the  acquisition  by  Clark  of  the  bankrupt  property 
at  less  than  its  value,  the  whole  plan  was  still  more  questionable.  The 
impression  left  by  the  testimony  as  a  whole  is  that  the  agreement  was 
that  two  creditors  acting  together  should  use  the  processes  of  the  bank- 
rupt law  so  as  to  compel  the  liquidation  under  circumstances  that 
would  enable  one  of  them  to  acquire  this  property  at  less  than  its  value 
to  the  consequent  loss  of  the  other  creditors. 

The  contract  seems  one  that  a  court  of  law  shoald  decline  to  give 
effect  to,  leaving  the  parties  as  they  chose  to  place  themselves.  If  the 
defendant  Clark  had  paid  the  plaintiffs  the  amount  claimed,  and  then 
brought  an  action  to  recover  back  on  the  ground  that  it  was  money 
paid  without  consideration  under  an  illegal  contract,  the  court  would, 
under  the  general  rule,  decline  to  interfere,  and  it  would  be  logical 
that  conversely  the  court  would  not  sanction  a  recovery  by  the  defend- 
ant in  the  first  instance.  Inasmuch,  however,  as  the  testimony  fails 
to  show  performance  with  the  alleged  contract,  in  that  it  fails  to  show 
that  the  defendant  was  enabled  to  purchase  the  property  at  a  price  so 
much  beneath  the  value  as  would  secure  to  the  defendant  his  unsecured 
claim,  the  judgment  below  might  well  be  affirmed  on  that  ground. 
The  bill  of  exceptions  brings  up  the  question  not  of  the  sufficiency  of 
the  evidence  to  support  a  verdict,  but  the  right  of  the  plaintiff  to  re- 
cover at  all,  even  if  the  testimony  introduced  had  supported  the  all^a- 
tions  of  their  declaration.  The  ruling  of  the  learned  judge  below  ex- 
cluded the  entire  testimony,  and  practically  refused  to  allow  any  testi- 
mony to  be  introduced  for  submission  to  the  jury  to  sustain  the  allega- 
tions of  the  fifth  count.  This  could  only  be  on  the  theory  that  the  fifth 
count,  and  the  testimony  attempted  to  be  introduced  in  its  support,  pre- 
sented no  cause  of  action  upon  which  the  plaintiffs  had  a  right  to  re- 
cover. We  are  of  opinion  that  a  contract  for  remuneration,  based  on 
the  consideration  that  the  proceedings  and  adjudication  of  the  court  of 
bankruptcy  will  be  used  by  joint  action  for  the  purpose  of  enabling 
one  party  to  the  contract  to  procure  the  assets  of  the  bankrupt  at  mudi 
less  than  their  value,  is  not  one  that  should  be  enforced  in  a  court  of 
justice.  To  do  so  would  be  to  offer  too  great  incentive  to  parties,  by 
combination  for  that  purpose,  to  warp  and  twist  the  objects  sought  to 
be  obtained  by  the  Bankruptcy  Act  from  being  effected,  through  a 
misuse  of  the  process  of  the  bankrupt  court 

The  judgment  of  the  court  below  is  accordingly  affirmed. 

Affirmed. 
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OHVI8  et  al.  v.  BRITISH  AMERICAN  COTTON  CO. 

(Circuit  Court  of  Appeel»,  Fourtb  Circuit    Uay  1,  1817.) 

No.  1489. 

1.  EBT«PPKt  «=>117 — KVIDENCB— ADHI88IBILITT— MODIFICATIOW  OI  CONTBACT. 

Under  a  contract  whereby  defendants  were  to  pay  drafts  by  plaintiff 
tor  the  purchase  of  cotton  for  resale  in  England,  $8  a  bale  was  deposited 
as  a  margin  and  was  to  be  held  by  defendants  until  they  had  disposed  of 
the  spot  cotton  and  the  futures  cotton  sold  to  hedge.  In  an  acti(«  on  the 
contract,  evidence  was  admitted  that,  before  plalntUTs  manager  went  to 
England  to  attend  to  the  delivery  of  the  cotton  to  purchasers,  defendants 
agreed  to  credit  plalntlfC  for  each  lot  of  cotton  d^vered  with  the  %8  a 
bale.  Beld,  that  tbis  evidence  was  admissible,  since,  while  there  was  no 
additional  consideration  for  the  modillcatlon  of  the  original  agreement, 
the  testimony  that  plaintiff's  manager  went  to  England  believing  in  the 
promise  was  suf&dent  to  raise  the  Issue  of  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel.  Cent.  Dig.  i  307.] 

2.  Evidence  «=9467 — Pabol  Evidbrcx  to  .Vabt  Wbiuho-t-Mbahibo  ov  TjUX- 

orAOE. 

Where  such  contract  contained  no  explicit  statement  of  the  grade  of  cot- 
ton called  for,  but  stated  that  sales  of  oott<m  bad  been  made  to  various 
persons  "on  May/June,"  letters  and  parol  evidence  were  admissible  to 
show  that  the  word  "on"  in  tbe  quoted  expreealoa  meant  a  bigb  and  not  a 
low  grade  of  cotton. 

[Ed.  Note.— For  otber  cases,  see  Evidence,  Cent  Dig.  SS  2104,  2107, 2108.J 

In  Error  to  the  District  G)urt  of  the  United  States  for  the  Western 
IMstrict  of  North  Carolina,  at  Greensboro;  James  E.  Boyd,  Judge. 

Suit  by  the  British  American  Cotton  Company  against  Charles  E. 
Orvis  and  others,  copartners  as  Orvis  Bros.  &  Co.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Reversed.  » 

J.  S.  Duncan,  of  Greensboro,  N.  C,  and  Josef^  E.  Johnson,  of  War- 
saw, N.  C,  for  plaintiifs  in  error. 

Thomas  S.  Beall,  of  Greensboro,  N.  C.  (King  &  Kimball  and  R.  C. 
Strudwick,  all  of  Greensboro,  N.  C,  on  the  brief),  for  defendant  in 
error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  DAYTON,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  The  defendants,  Orvis  Bros.  &  Co.,  cotton 
brokers  in  New  York,  made  a  contract  with  the  plaintiff,  British  Amer- 
ican Cotton  Company,  looking  to  the  payment  of  drafts  made  by  the 
plaintiff  on  defendants  for  the  purchase  of  cotton  for  shipment  to  Eng- 
land. Omitting  features  not  involved,  the  letter  from  the  plaintiff  to 
defendants  which  expressed  the  agreement  contained  this  representa- 
tictti,  that  plaintiff  had  sold  500  bales  of  cotton  in  England : 

"I  have  sold  500  b/c  for  January  shipment  as  follows:  200  b/c  to  William 
Calvert  &  Sons,  Ltd.,  Preston,  England,  93  points  on  May/June.  100  b/c  to 
William  Calvert  &  Sons,  Ltd.,  Preston,  England,  110  points  on  May/June. 
100  b/c  to  Tootal,  Broadburst  &  Lee,  Bolton,  England,  100  points  on  May/ 
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June.  50  b/c  to  Tootal,  Broadlmnt  &  Lee,  Bolton,  England,  110  ptAnts  on 
May/June.  60  b/c  to  Copster  Mill  Co.,  Ltd.,  Oldhan,  England,  66  polnU  on 
May/June." 

The  undertaking  of  the  plaintiff  to  buy  the  cotton  to  fill  these  con- 
tracts, to  secure  lx>th  itself  and  the  defendants  by  hedging,  and  to  fur- 
ther secure  the  defendants  by  margins,  was  thus  expressed: 

"This  cotton  I  win  buy  from  repntable  shippers  in  the  South,  and  at 
once  sell  contracts  against  it  through  you  In  Liverpool  or  New  York,  as  I 
may  prefer.  I  then  desire  to  draw  upon  you  for  the  fnll  amount  of  the  sale 
price  as  described  above,  with  properly  certified  bill  of  lading,  freight  pre- 
paid, and  insurance  certificate  for  the  value  of  the  cotton  plus  10  per  cent,  at- 
tached, having  first  placed  in  your  bands  a  margin  of  $8  per  bale  in  cash." 

It  was  provided  that  the  contract  should  apply  "in  all  particulars  to 
the  500  bales  of  cotton  above  specified  as  weil  as  to  all  subsequent 
transactions."    The  contract  also  contained  this  provision: 

"It  is  understood  that  these  arrangements  are  revocable  at  the  pleasure  of 
either  you  or  ourselves,  upon  20  days'  .written  notice." 

The  plaintiff,  through  J.  M.  Hause,  its  manager,  purchased  800  bales 
of  cotton  in  the  South,  and.  defendants  paid  drafts,  with  bills  of  lad- 
ing attached,  for  the  price  at  which  plaintiff  represented  it  had  sold 
this  cotton  in  England.  The  drafts  and  bills  of  lading  were  sent  to. 
Parr's  Bank,  Manchester,  defendants'  agent  in  ^gland,  where  they' 
were  to  be  taken  up  by  payment  of  the  English  buyers  of  the  cotton  at 
the  prices  represented  by  plaintiff  to  defendants  as  the  prices  at  which 
it  had  sold.  Four  hundred  bales  of  the  cotton  were  delivered,  and  the 
price  advanced  by  defendants  for  them  was  repaid.  The  plaintiff 
was  unable  to  dispose  of  the  remaining  400  bales  and  repay  the  pur- 
chase money  to  defendants.  The  defendants  afterwards  exercised  tfieir 
option  to  close  the  contract  on  20  days'  notice,  sold  the  cotton  at  con- 
siderably less  than  the  amount  of  the  drafts  drawn  on  them  for  it  and 
expenses,  and  credited  the  plaintiff  with  the  net  proceeds.  The  hedg- 
ing contracts  the  defendants  closed  out  at  a  different  time  for  a  con- 
siderable profit.  In  the  progress  of  the  matter  the  defendants  released 
$500  of  the  $6,400  margin  of  $8  a  bale  deposited  by  the  plaintiff. 

The  complaint  is  to  recover  $11,739.12  and  interest,  being  the  al- 
leged balance  due  plaintiff  on  account  after  crediting  plaintiff  with  the 
400  bales  of  cotton  sold  by  defendants  at  its  alleged  true  value  $31,- 
341.59,  and  crediting  also  the  alleged  profit  of  $7,060.75  made  by  de- 
fendants in  closing  out  the  futures  sold  against  the  spot  cotton  pur- 
chased. The  action  is  not  for  conversion.  On  the  contrary,  the  com- 
plaint connotes  that  the  defendants  exercised  their  contractual  right  in 
undertaking  to  sell  the  cotton  as  pledgees.  The  defendants  alleged  in 
their  answer  false  and  fraudulent  representations  of  the  plaintiff  as  to 
the  quality  of  the  cotton,  false  representation  that  it  had  made  sales  of 
all  the  cotton  at  the  prices  represented  by  its  drafts,  the  failure  of  the 
plaintiff  to  deliver  and  sell  on  account  of  the  inferior  qucdity  of  the 
cotton,  and  their  own  inability  from  the  same  cause  to  sdl,  after  dili- 
gent efforts,  for  a  greater  price  than  that  actually  realized.  Their 
claim  is  that,  after  allowing  credit  for  the  greatest  price  they  could  get 
for  the  cotton  and  for  $5,834.56  profit  on  the  hedges,  the  plaintiff 
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still  owes  them  $5,161.16  balance  on  the  account:  For  this  sum  they 
set  up  a  counterclaim.  The  verdict  was  in  favor  of  the  plaintiff  for 
$6,400,  and  the  case  is  brought  up  on  assignments  of  error  in  the  ad- 
mission and  exclusion  of  testimony  and  in  the  charge  of  the  District 
Judge. 

[i]  The  case  hinges  on  the  question  whether  the  plaintiff  or  the  de- 
fendant is  respo^jsible  for  the  failure  to  have  the  drafts  and  bills  of  lad- 
ing for  400  bales  of  the  cotton  taken  up  in  England,  and  the  subsequent 
sale  of  the  cotton  by  defendants  at  much  less  than  the  amount  of  the 
drafts  of  the  plaintiff  which  the  defendants  paid.  On  this  issue  the 
plaintiff  was  allowed  to  introduce  parol  testimony  to  the  effect  that, 
after  the  execution  of  the  contract  and  after  purchase  of  the  cotton,  but 
before  Hause  went  to  Europe  to  attend  to  the  delivery  of  the  cotton  to 
the  supposed  purchasers,  the  defendants. agreed  in  a  conversation  with 
Hause  to  credit  plaintiff  at  Parr's  Bank  on  drafts  and  bills  of  lading 
for  each  lot  of  cotton  delivered  with  the  $8  a  bale  paid  to  defendants  as 
margin  at  the  banning,  and  that,  if  the  defendants  had  not  refused  to 
perform  their  agreement,  the  plaintiff  would  have  been  able  to  deliver 
the  cotton  at  a  price  sufficient  to  take  up  the  drafts.  This  testimony 
tended  to  modifv  the  original  agreement,  which  contemplated  that  the 
d'efendants  should  hold  the  $8  a  bale  until  they  had  disposed  of  the 
spot  cotton  and  the  futures  sold  to  hedge,  and  there  was  no  additional 
consideration  for  the  alleged  promise.  Neverthdess,  it  was  competent, 
since  the  testimony  of  Hause  that  he  went  to  England,  believing  in  the 
premise,  was  sufficient  to  raise  the  issue  of  estoppel  against  the  defend- 
ants. The  objection  that  a  cpntract  so  material,  not  alleged  in  the 
original  complaint,  should  not  have  been  brought  in  by  amendment  at 
the  trial,  to  the  manifest  surprise  of  the  defendants,  is  not  without 
force.  But  the  decisicm  of  the  point  is  unnecessary,  since  the  defend- 
ants will  have  the  opportunity  to  meet  the  issue  at  the  new  trial,  which 
must  be  ordered  on  another  ground. 

[2]  On  the  pivotal  point  stated,  the  defendants  introduced  evi- 
dence tending  to  show  that  the  failure  of  the  plaintiff  to  deliver  the  cot- 
ton and  moke  payments  of  the  drafts  was  not  due  to  any  refusal  on 
their  part  to  release  the  $8  a  bale  margin,  but  to  the  fact  that  the  plain- 
tiff had  not  made  contracts  of  sale  upon  which  it  could  make  delivery, 
and  to  the  further  fact  that  the  cotton  was  of  such  inferior  grade  that 
there  was  no  market  for  it  at  a  price  approximating  that  at  which  the 
plaintiff  had  falsely  represented  to  the  defendants  it  had  been  scJd. 
Bearing,  also,  on  this  point  of  inferior  grade,  was  the  evidence  to  the 
effect  that  plaintiff,  in  buying  the  cotton,  had  drawn  on  defendants  for 
the  large  profit  of  $18  or  $19  a  bale  above  the  cost  price.  All  this  tes- 
timonpr  was  admitted  as  competent.  In  further  proof  that  plaintiff's 
inability  to  deliver  the  cotton  and  pay  the  drafts  was  due  to  its  own 
breach  of  its  contract  with  the  defendants,  testimony  was  offered  by  the 
defendants,  and  excluded  by  the  court,  to  the  effect  that  the  word  "on" 
in  such  expressions  as  "100  b/c  to  William  Calvert  &  Sons,  Ltd.,  Pres- 
ton, England,  93  points  on  May/June,"  meant  a  high  ana  not  a  low 
grade  of  cotton.  This  testimony  was  erroneously  excluded.  In  the 
absence  of  an  explicit  statement  in  the  contract  of  the  grade  of  cotton 
called  for,  parol  evidence  was  admissible  of  trade  terms  indicating  the 
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grade.  Salmon  Falls  M.  Co.  v.  Goddard,  14  How.  446,  14  L.  Ed. 
493 ;  Robinson  v.  United  States,  13  Wall.  363,  20  L.  Ed.  653. 

The  District  Judge  seems  to  have  taken  the  view  that  the  written 
contract  covered  all  the  transactions  between  the  parties,  and  that,  as 
it  was  apparently  silent  as  to  grades  of  cotton  which  the  plaintiff  repre- 
sented he  had  sold  in  England,  parol  evidence  on  that  subject  was  in- 
admissible. No  discussion  is  necessary  to  show  that  in  the  sale  of  cot- 
ton grade  is  of  primary  importance.  The  plaintiff  had  a  right  to  meet 
the  contention  that  the  ccMitract  was  sileipt  as  to  grade  by  introducing 
letters  and  parol  evidence  showing  the  grade  of  cotton  intended-  Es- 
pecially is  this  so,  since  the  plaintiff  alleged  in  its  complaint  that  the 
cotton  was  "of  the  kind  and  quality  in  and  by  said  contracts  contem- 
plated." The  principle  is  familiar  that  such  evidence  does  not  tend  to 
alter  the  contract,  hvt  to  supply  that  which  the  parties  had  in  mind,  but 
failed  to  express,  in  the  instrument.  17  C)rc.  662.  The  evidence  of- 
fered on  this  subject  was  erroneously  excluded. 

The  assignments  of  error  relatine  to  the  exclusion  and  admission  of 
evidence  not  particularly  discussed,  are  unimportant,  and,  we  think, 
not  well  founded. 

The  charge  was  to  the  effect  that  the  obligation  imposed  on  the 
pledgees  by  the  contract  was  to  exercise  good  faith  and  due  diligence  in 
disposing  of  the  spot  cotton  and  to  credit  the  i^edgor  witfi  the  net  pro- 
ceeds of  the  cotton  so  handled,  and  that  the  plaintiff  was  entitled  to 
credit  for  the  profit  actually  realized  from  the  hedges.  As  bearing  on 
this  issue  of  the  amount  for  which  the  defendants  were  accountaUe  as 
pledgees,  the  court  gave  the  instruction  that  the  defendants  would  be 
required  to  account  for  any  price  the  pledgor  would  have  sold  the  cot- 
ton for,  but  for  the  failure  of  the  defendants  to  release  the  margin  de- 
?)sited,  if  the  defendants  agreed  to  release  it  in  furtherance  of  the  sale, 
here  can  be  no  dispute  that  these  were  sound  legal  propositions. 

There  was  no  request  to  submit  to  the  jury  the  issue  whether  the  evi- 
dence was  insufficient  to  show  estopfJel  by  reason  of  any  action  of  plain- 
tiff in  reliance  on  defendants'  alleged  promise  to  release  the  noargin  in 
furtherance  of  the  completion  of  the  allied  sales  by  the  plaintiff. 

On  the  testimony  before  the  court,  the  charge  was  not  subject  to  ex- 
ception. 

Reversed. 


WOO  VBY  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  80,  tftlT.) 

NO.  2984. 

1.  Alisns  ®=»26 — CmNEfiK  Pebsoss — Ekcltjsion. 

The  son  of  a  Chinese  merchant,  born  In  the  United  States,  in  which 
place  his  father  was  engaged  in  business,  Is,  though  he  becomes  a  laborer, 
entitled  to  remain. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Oeat  Dig.  f  83.] 

2.  AxiENS  ®=»32(5) — Deportation  PrOcekdiwos — Ghikebe  PESsorrs.  • 

That  a  Chinese  person  in  deportation  proceedings  asserted  that  he  was 
a  dtlzen  of  the  United  States,  because  bora  therein,  does  nut  cast  apon 
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the  government  the  burden  of  showing  him  not  'horn  within  the  United 
States;  Art  May  5,  1892,  c  60,  J  3.  27  Stat.  25  (Comp.  St  1916,  $  4ai7), 
and  Art  April  29,  1902,  c.  641,  32  Stat.  178,  providing  that  every  Chinese 
person  or  person  of  Chinese  descent  shall  be  adjudged  unlawfully  within 
the  United  States,  nnless  su^  person  shall,  by  affirmative  proof,  establish 
his  right  to  remain. 

3.  Ai-iENs  ®=532(12) — Dbpokfation — RisviBW. 

The  finding  of  the  trial  Judge,  In  proceeding  for  d^wrtatlon  of  Chinese 
person,  which  was  in  accordance  with  the  conclusion  of  the  commlssloDer, 
is  entitled  to  great  wei^t  on  appeal. 

4.  AZIENS   «=>32<8) — GHIItESB    Pkbsons — Defoktation. 

In  a  proceeding  for  the  deportation  of  a  Chinese  person,  who  claimed 
he  was  bom  in  the  United  States  and  was  a  citizen,  evidence  held  In- 
sufSdent  to  sustain  his  contentioo. 

[Bd.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  S  S4.] 

5.  Appeal  and  Ebrob  €=»1060(1) — Kavraw — Harmljiss  Ebbob. 

Testimony  by  a  witness  for  the  government  as  to  a  conversation  had 
with  one  of  the  defendant's  witnesses  Is  harmless,  where  defendant's 
witness  had  substantially  admitted  the  facts  referred  to  In  the  conversa- 
tion, as  Is  testlniiony,  by  such  witness  that  he  had  a  oonversatlon  with 
another  of  defendant's  witnesses,  where  the  nature  ot  the  conversation 
was  not  mentioned. 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {(  1068) 
1069,  4153,  4157.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 
•  Proceeding  by  the  United  States  against  Woo  Vey.  Defendant  was 
found  by  the  commissioner  to  be  a  Chinese  person  unlawfully  in  the 
United  States,  and  ordered  deported,  and  on  trial  de  novo  in  the  Dis- 
trict Court  the  commissioner's  decision  was  sustained,  and  defendant 
ordered  deported.    From  that  judgment,  defendant  appeals.    Affirmed. 

Chas.  W,  Savage,  of  Cleveland,  Ohio,  for  appellant. 
Jos.  C.  Breitenstein,  Asst.  U.  S.  Atty.,  of  Cleveland,  Ohio. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  By  due  procedure  under  the  Chinese 
Exclusion  Act,  appellant  was  by  a  commissioner  adjudged  to  be  "a 
Chinese  person  and  a  person  of  Chinese  descent,  and  *  *  *  a  la- 
borer unlawfully  within  the  United  States,"  and  was  accordingly  or- 
dered deported  to  China.  Upon  a  trial  de  novo  in  the  District  Court, 
the  commissioner's  decision  was  sustained,  and  deportation  ordered. 

[1]  It  is  admitted  that  appellant  is  of  Chinese  parentage.  The  only 
meritorious  question  arises  over  his  contention  that  he  was  bom  in  the 
United  States.  If  he  was  bom  here,  then  under  the  testimony  other- 
wise presented  he  is  entitled  to  remain.  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  649,  653,  705,  18  Sup.  Ct.  456,  42  L.  Ed.  890;  Ng  You 
Nuey  (C.  C.  A.  6)  224  Fed.  340,  343,  140  C.  C.  A.  26.  If  he  was  not 
bom  in  this  country,  the  order  of  deportation  was  rightly  made. 

[2]  At  die  opening  of  the  trial  appellant's  counsel,  in  reply  to  a 
question  of  the  district  attomey'  stated  that  appellant  "is  a  citizen  of 
the  United  States,  of  Chinese  descent,  that  is,  of  Chinese  parents"; 
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and  appellant  contends  that  thereby  the  burden  was  placed  upon  the 
government  of  showing  that  s^pellant  was  not  bom  within  the  United 
States.  This  contention  is  directly  in  the  teeth  of  the  statute,  which 
provides  that  every  "Chinese  person  or  person  of  Chinese  descent  ar- 
rested under"  its  provisions  "shall  be  adjudged  to  be  unlawfully  with- 
in the  United  States  unless  such  person  shall  establish,  by  affirmative 
proof,  to  the  satisfaction  of"  the  judge  or  commissioner,  "his  lawful 
right  to  remain  in  the  United  States."  27  Stat.  25,  §  3 ;  32  Stat.  176, 
Chap.  641 ;  Chin  Bak  Kan  v.  United  States,  186  U.  S.  193,  200,  22 
Sup.  Ct.  891,  46  L.  Ed.  1121 ;  Lum  Kim  v.  United  States  (C.  C.  A.  6) 
225  Fed.  31,  34,  140  C.  C.  A,  357;  Bak  Kun  v.  United  States  (C.  C. 
A.  6)  195  Fed.  53,  55, 115  C.  C.  A.  55 ;  Ng  You  Nuey  v.  United  States, 
supra,  224  Fed.  at  page  343,  140  C.  C.  A.  26.  To  hold  that  the  burden 
thus  distinctly  imposed  upon  appellant  is  shifted  by  the  assertion  of 
a  claim  of  domestic  birth  would  be  to  emasculate  the  statute. 

[3,  4]  The  important  question  is  whether  appellant  has  sustained 
the  burden  of  proof  imposed  upon  him.  The  testimony  was  all  taken 
in  open  court  before  the  then  District  Judge  (the  present  Mr.  Justice 
Clarke),  who  was  decidedly  of  the  opinion  tiiat  appellant's  birth  in 
the  United  States  was  not  satisfactorily  shown.  This  conclusion  of 
the  trial  judge,  fortified  as  it  is  by  the  findings  of  the  commissioner, 
is,  to  say  the  least,  entitled  to  very  great  weight,  and  should  not  be 
lij^tly  disturbed,  Tom  Hong  v.  United  States,  193  U.  S.  517,  522,  24 
Sup.  Ct.  517,  48  L.  Ed.  772;  Bak  Kun  v.  United  States,  supfa,  195 
Fed.  at  page  55,  115  C.  C.  A.  55.  Appellant  testified  that  he  was  30 
years  of  age,  and  was  bom  in  San  Francisco,  Cal. ;  that  he  lived  there 
until  he  was  9  years  old,  when  his  father  and  mother  both  returned  to 
China,  leaving  him  in  charge  of  Woo  Shing,  an  uncle,  who  took  him 
to  Ashland,  Ky.  (where  the  uncle  died),  and  where  appellant  lived  with 
one  Woo  Jan;  Uiat  his  parents  died  in  China  several  years  after  re- 
turning to  that  country,  and  that  appellant  has  no  brotiiers  or  sisters. 
Appellant's  own  testimony  is  not  necessarily  convincing.  Before  the 
District  Judge  he  testified  that  he  was  bom  in  a  building  on  Dupont 
street  in  San  Francisco ;  that  he  did  not  know  what  his  father  "was 
doing,  but  he  was  engaged  in  builder's  business."  Before  the  inspector 
he  testified  that  he  was  bom  on  a  farm,  but  could  not  say  whether  the 
farm  was  in  San  Francisco  or  outside  of  that  city.  Neither  before 
the  District  Judge  nor  before  the  inspector  was  he  able  to  tell  the  name 
of  any  street  in  San  Francisco  (except  that  in  the  District  Court  he 
mentioned  Dupont  street  as  his  place  of  residence) ;  nor  does  he  seem 
to  have  had  any  definite  recollection  regarding  San  Francisco,  its 
streets,  or  general  conditions.  He  refers  to  no  one  there  who  would 
know  him,  or  who  ever  knew  him.  No  one  else  testified  to  his  residence 
in  Ashland. 

Appellant  produced  but  two  witnesses  to  sustsdn  his  claim  of  birth  in 
the  United  States.  Both  these  witnesses  testified  they  were  cousins 
of  appellant — one  of  them,  Woo  Kong,  that  appellant  was  a  son  of 
Woo  Yeh ;  the  other.  Woo  Shang,  gave  the  name  of  appellant's  father 
as  Woo  Sen.  The  one  said  the  father  was  in  the  general  merchandise 
business,  and  was  agent  for  a  railroad  and  a  steamship  company ;  he 
seemed  to  know  nothing  of  the  father's  being  a  farmer.    The  other 
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said  the  father  had  a  store  at  which  he  sold  "Chinese  clothes  and 
groceries  and  such  things" ;  says  he  may  have  had  other  business,  but 
does  not  appear  to  have  known  of  any  other.  Each  claimed  to  have 
been  living  in  San  Francisco  about  30  years  ago,  and  at  the  time  ap- 
pellant was  born,  and  to  have  known  of  his  birth.  But  the  testimony 
bf  these  witnesses,  at  the  most,  comes  substantially  to  this:  That 
the  Chinaman  who  appellant  says  was  his  father  had  a  child  born 
in  San  Francisco  at  Uie  time  appellant  claims  he  was  bom;  for  the 
witness  Woo  Kong  had  not  seen  appellant  from  the  time  he  was  2 

?ears  old  until  he  was  14  or  15  years  of  age  (and  then  in  Charleston, 
V.  Va.),  and  naturally  did  not  then  recognize  him.  The  other  wit- 
ness had  never  seen  appellant  from  the  time  he  was  2  months  old  until 
he  was  about  28  years  old,  2  years  before  the  trial  in  the  District  Court, 
and  then  in  Cleveland,  Ohio.  Manifestly,  neither  of  these  witnesses 
would  be  able  to  identify  appellant  as  the  child  bom  in  San  Francisco 
at  the  time  alleged,  except  for  appellant's  statement  that  he  was  the  son 
of  the  Chinaman  referred  to,  and  that  he  was  bora  oa  the  date  claimed, 
unless  to  the  extent  that  statements  made  regarding  persons  or  facts 
within  the  Imowledge  of  the  witnesses  might  have  some  persuasive 
force  in  that  direction. 

The  trial  judge  refused  to  credit  the  testimony  of  the  two  corrobo- 
rating witnesses,  saying: 

"The  manner  of  these  two  witnesses  on  the  witness  stand  and  their  contra- 
dictions in  the  course  of  their  direct  examination,  as  they  testified  before 
this  court,  and  particularly  the  manner  and  contradlctlmiB  of  this  doctor 
[Woo  Kong],  lead  this  court  to  beliere  that  no  credit  can  be  given  to  their 
testimony  at  all." 

In  the  opinion  of  the  trial  judge  aiq>ellant's  claim  to  citizenship  was 
finally  left  to  rest  solely  upon  his  unsupported  statement.  Careful  con- 
sideration of  the  testimony  convinces  us  that  we  would  not  be  justified 
in  disturbing  the  conclusion  of  the  court  below.  It  is,  of  course,  en- 
tirely possible  that  appellant  has  told  the  entire  truth,  and  that  he  is 
eqtitled  to  remain  here.  If  so,  his  deportation  is  a  serious  hardship. 
But  the  absence  of  satisfactory  evidence  to  prove  it,  through  death 
of  witnesses  or  otherwise,  is  his  misfortune,  and  not  the  fault  of  the 
courts,  which  are  not  at  liberty  to  disregard  the  express  statute,  re- 
quiring affirmative  and  satisfactory  proof  of  his  right  to  remain,  nor 
the  settled  rules  governing  appellate  administration.  Ng  You  Nuey  v. 
United  States,  supra,  224  Fed.  at  page  343,  140  C.  C.  A.  26. 

[6]  Exception  is  taken  to  tfie  overruling  of  objections  to  certain 
testimony  of  the  inspector,  as  to  his  conversations  with  certain  persons 
at  Ashland,  Ky.,  and  with  the  witness  Woo  Kong  in  Charleston,  W. 
Va.  Of  the  latter  testimony  it  is  enough  to  say  that  the  fact  testified 
to  had  before  been  substantially  admitted  by  Woo  Kong.  The  state- 
ment that  the  witness  had  a  talk  with  Woo  Chan  was  harmless,  as  it 
was  not  said  what  the  conversation  was.  It  is  doubtful  if  the  testi- 
mony as  to  the  statement  of  Ah  Hay  was  objected  to.  If  the  objec- 
tion was  intended  to  apply  to  that  testimony,  it  was  not  good. 

The  judgment  of  the  District  Court  must  be  affirmed. 
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WILLIAM  CRAMP  ft  SONS  SHIP  ft  ENGINE  BliDO.  CO.  ▼.  WACZAK. 

(Circuit  Conrt  of  Appeals,  Third  Circuit    May  24,  1917.) 

No.  2193. 

1.  Mastek  aitd  Servant  ^s>278(5) — Acnons  fob  Injuries — SnmciEKcr  or 

EVIDKNCK. 

In  an  employe's  action  for  injuries,  there  was  testimony  to  show  that 
a  pneumatic  drill  or  chlael  operated  by  Um,  and  which,  when  In  proper 
order,  would  operate  only  when  a  spring  or  lever  was  pressed,  and  would 
cease  operating  when  such  pressure  was  withdrawn,  was  defective,  in  that 
It  would  not  respond  prc^erly  to  the  lever  mechanism,  but  would  start 
when  it  should  stop,  and  stop  when  It  should  start,  that,  when  an  at- 
tempt was  made  to  stop  It,  It  continued  to  op^rate,  with  the  result  tliat 
the  chisel  stuck  and  the  blade  broke,  a  portion  of  it  striking  plaintiff  in 
the  eye,  and  that  the  employer  was  informed  Of  this  defect  In  the  appa- 
ratus. Eeld,  that  these  facts,  if  true,  were  sotUcient  proof  of  the  em- 
ployer's negligence  In  falling  to  provide  a  safe  and  suitable  instrument 
with  which  to  work,  to  support  the  action,  and  the  case  was  not  oae  in 
which  an  attempt  was  made  to  deduce  negligence  from  the  happening  of 
the  accident. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f  991.] 

2  Mastxb  and  Sbbvant  ®=5lS9(7) — Fellow  SKBVAinrs — Fobeman. 

Where  tbere  was  testimony  that  an  employs  In  the  oondnct  of  taU 
work  was  wholly  subject  to  a  foreman's  orders  and  that  the  foreman, 
though  not  having  the  power  of  final  discharge,  hSd  the  power  to  select 
men  for  discharge,  and  that  discharges  were  made  by  another  upon  his 
recommendation,  the  court  properly  refused  to  hold  the  foreman  a  fellow 
servant  of  the  employe,  without  power  to  speak  for  the  employer  in 
directing  the  employ^  in  his  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f  448.] 

3.  Mabteb  and   Skbvant  «=s>289(8) — AcnoNS  tob   iNJrKxs— Qtnsiioif  roB 

JUBT. 

Beasonable  reliance  by  a  servant  on  a  master's  promise  to  repair,  and 
continued  use  of  a  defective  instrument  for  a  reasonable  period  pending 
performance,  is  not  contributory  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  f  109T.] 

4.  Masteb  and  Sbbvant  €=>289(8) — ^Actions  vob  iNJmcixs — QmsnoNS  fob 

JUBT. 

In  an  employi^'s  action  for  injuries,  tbere  was  evidence  that  a  pneumat- 
ic drill  or  chisel,  intended  to  operate  only  when  a  spring  or  lever  was  press- 
ed, did  not  respond  properly  to  pressure,  in  that  It  would  start  when  It 
should  stop,  and  stop  when  It  should  start,  that  the  employe  operating  it 
told  his  foreman  that  It  was  no  good,  that  the  foreman  after  examining 
it  and  trying  It  for  himself,  said  It  was  all  right,  and  for  the  employe  to 
go  to  work,  and  that  he  would  fix  It  when  he  got  a  chance,  that  tlie  em- 
ploy4  continued  to  work  with  it  for  about  three  hours,  and  that  he  was 
then  injured  by  its  failure  to  work  properly.  There  was  no  evidence  to 
show  that,  after  the  promise  to  repair,  thure  was  any  change  In  the  de- 
fective operation,  or  anything  to  indicate  that  the  danger  was  greater  or 
more  imminent  after  the  promise  than  before.  Uekt,  that  the  ooort 
pr<q)erly  refused  to  hold  as  a  matter  of  law  that  plaintiff  relied  upon  the 
promise  for  an  unreasonable  period,  and  Imprudently  continued  in  the 
employment  in  the  face  of  obvious  and  imminent  danger,  and  was  there- 
fore guilty  of  contributory  negligence,  as  what  Is  a  reasonable  period 
to  continue  In  the  employment  in  reliance  on  a  promise  of  r^niir,  is  or- 
dinarily a  question  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  f  1097.] 

4=9For  other  cases  »ee  Bome  topic  &  KBY-NUUBSR  In  ail  Ker-Numbered  Digest*  *  ladaxee 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  J.  Whitaker  Thompson,  Judge. 

Action  by  Adam  Waczak  against  the  William  Cramp  &  Sons  Ship 
&  Engine  Building  Cconpany.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Graham  &  GilfiUan  and  Joseph  Gilfillan,  all  of  Philadelphia,  Pa.,  for 
plaintiff  in  error. 

B.  D.  Oliensis,  of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  action  for  personal  injuries 
sustained  by  the  plaintiff,  in  consequence,  it  is  alleged,  of  the  n^i- 
gence  of  the  defendant  in  ordering  and  directing  him  to  use  a  tool 
Known  by  the  defendant  to  be  defective  and  dangerous. 

The  plaintiff  was  a  chipper  and  caulker  in  the  shipyard  of  the  de- 
fendant. He  worked  with  a  pneumatic  drill  or  chisel  called  an  "air 
gun."  The  mechanism  of  this  appliance  was  such  that  when  in  proper 
order  it  would  operate  only  when  a  spring  or  lever  was  pressed  and  it 
would  cease  operating  the  instant  pressure  was  withdrawn. 

Shortly  after  going  to  work  on  the  day  of  the  accident,  the  plaintiff 
found  that  the  air  gun  did  not  respond  properly  to  pressure,  in  that  it 
would  start  when  it  should  stop  and  stop  when  it  should  start.  He 
took  it  to  his  foreman  and  had  the  following  conversation  with  him. 
<rhe  plaintiff  said: 

"'Cbatlle,  that  madiloe  no  good,  be  dooi^  drive  regnlar.'  And  Charlie 
Ginbart  said  to  me — be  got  hold  of  the  machine  to  look,  at  it,  and  be  started 
It  blmself.  He  said.  The  machine  is  all  right.  Tou  go  to  work.  When  I 
get  a  chance  I  will  fix  It  right' " 

The  plaintiff  returned  to  work  with  the  tool  in  this  condition  and 
continued  to  work  with  it  for  about  three  hours,  when,  as  he  testified, 
the  chisel  of  the  gun  stuck  against  the  iron,  the  gun  refused  to  stop 
upon  release  of  pressure,  and  the  chisel  broke,  one  part  remaining  in 
the  iron,  and  the  other  flying  through  the  air  struck  him  in  the  eye 
and  inflicted  the  injury  complained  of.  These  facts  were  vigorously 
controverted,  but  are  now  established  by  the  verdict  of  the  jury. 

[  1  ]  The  first  error  assigned  was  the  court's  refusal  to  direct  a  ver- 
dict for  the  defendant  on  the  ground  that  the  plaifitiff  had  failed  to 
prove  negligence.  In  support  of  this  contention,  the  defendant  urges 
that  evidence  which  showed  that  the  spring  would  not  work,  but  did 
not  show  why  it  would  not  work,  was  not  evidence  of  the  defective 
condition  of  the  appliance,  and  in  default  of  other  evidence  left  the 
jury  to  find  negligence  from  the  fact  of  the  accident 

This  was  not  a  case  where  the  act  which  caused  the  injury  was  tin- 
known  or  left  in  doubt,  as  in  those  cases  in  which  attempts  have  been 
made  to  deduce  negligence  from  the  happening  of  the  accident  (Ceen 
v.  Cramp,  249  Pa.  415,  95  Atl.  101 ;  Montgomery  v.  Rowe,  239  Pa. 
321,  86  Atl.  923 ;  Brynelson  v.  Concrete  Steel  Co.,  239  Pa.  346,  86  Atl. 
924) ;  for  here  the  testimony  showed  that  the  tool  was  defective  and 
wherein  it  was  defective,  and  bow  the  accident  happened  in  conse- 
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quence  of  flie  defect.  It  showed  that  the  defect  in  the  appliance  was 
its  refusal  to  respond  properly  to  the  lever  mechanism;  that  in  the 
lever  mechanism  was  the  seat  of  the  trouble,  and  that  because  it  would 
not  respond  it  continued  to  operate  when  an  attempt  was  made  to  stop 
it,  with  the  result  that  the  chisel  stuck  and  the  blade  broke,  and  in  that 
way  caused  the  injury.  It  further  appeared  that  the  defendant  was  in- 
formed of  the  defect.  Assuming  this  to  be  a  true  narrative  of  the 
facts,  it  was  proof  of  the  master|s  negligence  in  failing  to  provide  the 
servant  with  a  safe  and  suitable  instrument  with  whidi  to  work, 
amply  sufficient  to  support  the  action.  Whether  it  was  true  was  a 
question  wholly  for  the  jury.  Gerding  v.  Standard  Pressed  Steel  Co., 
220  Pa.  229,  69  Atl.  672. 

Error  is  charged  to  the  court  for  submitting  to  the  jury  the  ques- 
tion of  the  plaintiff's  right  to  recover  after  returning  to  woric  with  a 
known  defective  appliance  upon  the  direction  of  the  foreman  and  in 
reliance  upon  his  promise  to  repair.  This  error  is  assigned  upon  sev- 
eral grounds,  the  first  of  which  is  that  the  foreman  was  the  plain- 
tifFs  fellow  servant  and  therefore  was  without  authority  to  bind  the 
defendant  by  his  order  and  promise. 

[I]  In  presenting  this  question,  counsel  did  not  invoke  the  law  of 
vice  principal  as  declared  by  the  Pennsylvania  Employers'  Liability 
Act  (P.  L.  1907,  p.  523),  but  relied  generally  upon  the  sufficiency  of  the 
testimony  to  take  the  foreman  out  of  the  class  of  fellow  servants.  Con- 
sidering the  point  along  the  line  of  the  argument,  we  are  satisfied  that 
there  was  testimony  in  abundance  that  the  plaintiff,  in  the  conduct  of 
his  work,  was  wholly  subject  to  the  foreman's  orders,  and  that  the 
foreman,  though  not  having  the  power  of  final  discharge,  had  the  pow- 
er to  select  men  for  discharge,  and  upon  his  recommendation  dis- 
charges were  formally  made  by  another.  Upon  the  evidence  as  to  the 
relative  positions  of  the  plaintiff  and  the  foreman  and  as  to  the  fore- 
man's control  of  the  plaintiff,  we  are  of  opinion  that  the  court  com- 
mitted no  error  in  refusing  to  hold  the  foreman  a  fellow  servant  of 
the  plaintiff  without  power  to  speak  for  the  defendant  m  directing  the 
plaintiff  in  his  work. 

[3,4]  The  defendant  contends  finally  that  even  if  the  foreman  was 
authorized  to  speak  for  and  bind  the  defendant,  his  promise  to  fix  the 
appliance  when  he  got  a  chance  was  not  sufficiently  definite  in  point  of 
time  for  the  plaintiff  to  rely  upon  it,  and  if  in  reliance  upon  it  he  con- 
tinued to  wOTk  with  the  tool  for  something  more  than  three  hours, 
knowing  its  defects  all  the  while,  he  was  guilty  of  contributory  negli- 
gence, and  therefore  the  court  should  have  directed  a  verdict  for  the 
defendant.  This  contention  is  controlled  by  well  settled  principles. 
In  Glass  v.  Collie  Hill  Borough,  233  Pa.  457,  82  Atl.  771,  the  court 
said: 

"That  a  servant  may  be  guilty  of  contributory  negligence  In  continuing 
to  nse  a  machine  which  be  knows  to  be  in  a  dangerous  condition,  notwitb- 
atanding  he  bias  protested  against  such  use,  and  received  the  master's  prom- 
ise to  repair,  is  not  to  be  questioned ;  but,  after  all,  the  test  of  contributory 
negligence  In  such  case  is  whether  the  danger  in  using  the  machine  was  so 
imminent  that  no  man  of  ordinary  prudence  would  assume  the  risk.  Except 
where  the  danger  is  so  imminent  that  a  reasonably  prudent  man  would  not 
incur  it,  the  servajit  may,  In  reliance  ob  the  promise  of  tbs  employer  to 
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remedy  It,  remain  for  a  reasonaUe  period  in  tbe  employment  witboat  for- 
feiting his  right  to  recover  for  injuries  received  because  of  these  condl- 
Uons," 

In  Seaboard  Air  Line  v.  Horton,  239  U.  S.  595,  599,  36  Sup.  Ct. 
180,  182  (60  L.  Ed.  458)  the  court  said: 

"To  relieve  the  master  tmn  responsibility  for  injuries  that  may  befall  his 
servant  while  remaining  at  his  work,  in  reliance  upon  a  promise  of  repara- 
tion, there  must  be  something  more  than  knowledge  by  the  employ^  that 
danger  confronts  him,  or  that  It  is  constant  The  danger  must  be  imminent 
— immediately  threatening — so  as  to  render  it  clearly  imprudent  for  him  to 
confront  it,  even  in  the  line  of  duty,  pending  the  promise." 

We  do  not  understand  that  the  defendant  questions  these  general 
principles,  or  that  it  objects  to  the  manner  in  which  they  were  stated 
to  the  jury.  Its  complaint  is  that  the  court  did  not  itself  apply  them  to 
the  facts  of  the  case  and  determine  as  matters  of  law  the  questions  to 
which  they  were  applicable.  We  find  no  evidence  tending  to  show  that 
after  the  master's  promise  to  repair  and  after  the  plaintiff  resumed 
work  with  the  defective  instrument,  there  was  any  change  in  its  defect- 
ive operation  or  anything  to  indicate  that  the  danger  was  greater  or 
more  imminent  after  the  promise  than  before.  Reasonable  reliance 
by  the  servant  on  a  promise  of  reparation  and  continued  use  of  the  de- 
fective instrimient  for  a  reasonable  period  pending  performance  can- 
not be  regarded  as  contributory  negligence  as  a  matter  of  law.  Sea- 
board Air  Line  v.  Horton,  supra.  WTiat  is  such  reasonable  period  is 
ordinarily  a  question  for  the  jury.  Meade  v.  Pittsburg  Rvs.  Co.,  223 
Pa.  145,  72  Atl.  263;  Glass  v.  College  Hill  Borough,  233  Pa.  457,  82 
Atl.  771;  Pavan  v.  Worthen,  80  N.  J.  Law,  567,  78  Atl.  658.  The 
court,  therefore,  committed  no  error  in  refusing  to  hold  as  a  matter  of 
law,  that  the  plaintiff  relied  upon  the  promise  of  the  defendant  for  an 
unreasonable  period,  and  imprudently  continued  in  its  employment  in 
the  face  of  danger  both  obvious  and  imminent,  and  therefore  was 
guilty  of  contributory  negligence. 

As  we  find  no  merit  in  the  assignments  of  error. 

The  judgment  below  is  affirmed. 


THB  MOHAWK. 

THB  TBANSFBR  NO.  20. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  10,  1917.) 

Nos.  138k  138. 

CoixisiON  «=s>95(2)— Meeting  Steam  Vessels— N«aLiQBira  Naviqatior. 
When  a  long  tow  was  lying  In  Kast  River  above  the  Battery  and  about 
600  feet  off  the  Manhattan  piers,  tailing  upstream  with  a  strong  flood 
tide,  the  steamer  Bagnarok  came  around  the  Battery  under  tow  and 
stopped  some  distance  off  the  Brooklyn  piers  opposite,  waiting  tor  the 
vacation  of  her  slip  and  leaving  enough  space  bertween  her  and  the  tow 
for  the  passage  of  one  vessel,  but  not  for  two.  Behind  the  tow  the  tug 
Transfer  No.  20,  with  a  car  float  on  each  side,  was  couilng  down,  as  near 
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the  piers  as  tb»  tow,  wfaen  the  steamer  M<>hBwk  ronnded  the  Battery, 
and  after  signaling  the  Transfer  with  one  whistle  started  to  pass  dp 
between  the  tow  and  the  Bagnarok.  The  Transfer  paid  no  attention  to 
the  flrst  signal  and  crossed  the  second,  heading  out  toward  the  Brooklyn 
shore,  so  that  when  one  of.  her  car  floats  ciinfe  into  collision  with  the 
Mohawk  they  were  on  crossing  courses,  with  the  Mohawk  on  the  star- 
board side  of  the  Transfer  and  the  privileged  vessel  under  the  rules. 
The  blow  struck  the  Mohawk  caused  her  to  swing  around,  and  she  came 
into  collision  \vlth  the  tug  of  the  Kngnarok.  The  Mohawk  kept  her  course 
and  speed  until  just  before  the  collision.  Held,  that  she  was  not  in  fault, 
but  that  the  Transfer  was  solely  In  fault  for  both  collisions,  for  not  wait- 
ing until  the  Mohawk  had  passed  and  for  changing  her  course. 
[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  H  200-202.] 

2.  CoixisioN  $=391 — Cbobsino  Vessels— Stabboabd  Hand  Htrxs. 

The  exception  to  the  starboard  hand  crossing  rule  In  case  of  vessels 
coming  around  bends  In  channels  applies  only  in  case  of  idiort  bends, 
where  fbr  some  reason  approaching  vessels  cannot  see  each  oOaese  within 
half  a  mile. 

[Ed.  Note.— Fqf  other  cases,  see  Collision,  dot.  Dig.  H  187-19Z] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  adnuralty  for  collision  by  Eliza  A.  Femald  and  Jennie  T. 
Gerting,  owners  of  the  steam  tug  Leader,  against  the  steamer  Mohawk, 
the  New  England  Steamship  Company,  claimant,  and  the  tug  Transfer 
No.  20,  the  New  York,  New  Haven  &  Hartford  Railroad  Company, 
claimant,  impleaded,  with  cross-libel  by  the  owner  of  the  Transfer. 
Decree  against  both  the  Mohawk  and  the  Transfer,  and  the  latter 
claimant  appeals.    Modified. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Chauncey 
I.  Clark,  of  New  York  City,  of  counsel),  for  Eliza  Femald  and  others. 

Haight,  Sandford  &  Smith,  of  New  York  City  (Clarence  Bishop 
Smith,  of  New  York  City,  of  counsel),  for  the  Mohawk. 

James  T,  Kilbreth,  of  New  York  City,  for  the  Transfer  No.  20. 

Before  COXE,  WARD,  and  ROGERS,  Circtiit  Judges. 

ROGERS,  Circuit  Judge.  This  suit  grows  out  of  collisions  at  a 
place  in  the  East  River  between  the  Whitehall  ferries  and  the  old  Wall 
Street  ferry  in  New  York.  The  District  Judge  in  his  opinion  refers 
to  this  region  as  one  "fruitful  of  disaster."  The  collision  occurred  on 
August  20,  1914,  about  6  p.  m.  The  weather  was  clear.  The  tide  was 
strong  flood.    There  was  no  wind  to  interfere  with  navigation. 

There  were  two  collisions,  one  immediately  following  the  other. 
The  first  collision  was  between  the  steamer  Mohawk,  owned  by  the 
New  England  Steamship  Company,  and  Transfer  No.  20,  owned  by 
the  New  York,  New  Haven  &  Hartford  Railroad  Company.  The  im- 
pact of  this  first  collision  caused  the  Mohawk  to  head  toward  the  steam 
tug  Leader,  which  it  hit,  and  which  sank  within  15  minutes.  The 
owners  of  the  Leader  then  filed  this  libel  against  the  Mohawk,  and  al- 
leged that  the  collision  was  due  solely  to  the  fault  of  that  steamer. 
Decrees  have  been  entered  accordingly,  and  from  them  the  New  York, 
New  Haven  &  Hartford  Railroad  Company  appeals. 
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The  New  England  Steamship  Company  as  the  owner  of  the  Mohawk 
4then  filed  a  petition  in  which  it  was  alleged  that  the  collision  between 
the  Mohawk  and  the  Leader  was  not  due  in  any  respect  to  any  fault 
or  negligence  on  the  part  of  the  Mohawk  or  those  in  diarge  of  her, 
but  was  wholly  due  to  the  fault  and  negligence  of  Transfer  No.  20, 
and  asking  that  Transfer  No.  20  be  brougiit  in  as  a  party  to  the  suit. 
The  New  York,  Nerw  Haven  &  Hartford  Raflroad  Company  filed  a 
cross-libel  as  the  owner  of  Transfer  No.  20. 

The  District  Judge  found  both  Traiisfer  No.  20  and  the  Mohawk 
in  equal  fatilt  on  the  Leader's  libel  and  directed  that  the  damages  in 
the  sum  of  $7,212.76  and  costs  in  the  sum  of  $50.24  be  divided ;  and 
on  the  libel  of  the  New  England  Steamship  Company  and  cross- 
libel  of  the  New  York,  New  Haven  &  Hartford  Railroad  Company 
the  damages  and  costs  were  ordered  divided  for  the  hke  reason,  the 
damages  and  costs  of  the  New  England  Company  being  $2,212.73, 
and  those  of  the  Railroad  Con4)any  bemg  $304.97.. 

[1]  The  question  whic^  is  presented  to  this  court  is  to  determine 
whether  this  collision  was  due  to  the  equal  fault  of  the  Mohawk  and 
Transfer  No.  20,  and,  if  not,  to  place  the  fatilt  where  it  rightly  belongs. 

The  steamship  Mohawk,  265  feet  long,  left  her  pier  in  die  North 
River  about  5:45  p.  m.  on  the  day  in  question,  rounded  the  Battery 
about  halfway  between  South  Ferry  and  Governor's  Island  and  {wo- 
ceeding  under  one  bell  straightened  on  her  courstfup  the  ^st  River  on 
her  way  to  New  Bedford.  Transfer  Na  20  was  coming  down  the 
East  River  on  the  New  York  side,  having  in  tow  two'  car  floats,  one 
on  each  side,  lashed  alongside.  The  car  floats  were  fully  loaded  with 
freight  cars,  there  being  20  or  21  cars  on  each  float.  The  car  floats 
were  250  feet  long.  The  Transfer  was  bucking  the  tide,  and  proceed- 
ing at  the  rate  of  3  or  4  miles  an  hour,  and  was  on  its  way  to  New 
Jersey.  As  the  Mohawk  rounded  the  Battery  the  steamship  Ra^arok 
was  ahead  of  her,  with  the  tug  Leader  on  her  starboard  side,  forward 
of  amidships.  The  Leader  was  a  steam  tug  68  feet  in  length,  17.4  feet 
be^un,  with  7.5  feet  draft  The  Leader  was  a  tight,  staunch,  and  sea- 
worthy steam  tug,  and  was  well  and  sufficiently  manned  and  equipped. 
The  Ragnarok,  a  Norwegian  cai^o  boat,  was  lying  off  Bedloe's  Island, 
when  the  tug  made  fast  on  her  starboard  side  ^ust  abaft  her  forecastle 
head.  The  Ragnarok  left  her  anchorage,  accompanied  by  the  Leader, 
about  5 :30  p.  m.,  and  proceeded  up  the  East  River.  This  steamer  was 
bound  for  Pier  12,  Brooklyn.  After  rounding  the  Battery,  the  Rag- 
narok headed  toward  Brookljm,  and,  finding  that  her  pier  was  occu- 
pied for  the  time,  she  lay  in  the  stream,  waiting  for  her  berth  to  be 
vacated  at  6  o'clock,  having  stopped  her  engines  about  150  feet  off  the 
pier.  While  lying  there  the  pilot  on  the  Ragnarok  discovered  the 
Mc^wk  coming  around  the  Battery.  His  attention  was  called  to  her 
by  the  blowing  of  her  alarm  whistle.  The  Mohawk  was  headed  acioss 
toward  Brooklyn,  and  toward  Pier  12. 

At  the  time  of  the  collision  there  was  lying  in  the  East  River  off 
Piers  5  and  6  what  is  described  as  the  Albany  or  Pocahontas  tow.  It 
was  headed  about  even  with  the  pier  head  Une^  and  the  stem  of  the 
tow  trailed  in  toward  the  shore.  There  is  testimony  to  the  effect  that 
the  tow  was  perhaps  700  feet  long.    The  trial  judge  thought  tliat  it 
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was  lying  €00  feet  off  the  Manhattan  shore,  or  a  little  more  than  one- 
fifth  of  the  distance  across  the  river  at  that  point.  The  Pocahontas 
tug  in  chai^^e  of  this  tow  was  headed  south  and  using  her  engines 
merely  to  stem  the  flood  tide,  so  that  she  would  remain  stationary 
while  other  tugs  brought  out  scows  to  make  up  the  tow.  The  captain 
of  the  Transfer  stated  that  he  first  saw  the  Mohawk  when  he  got 
abreast  of  the  first  tier  of  the  tow.  The  Mohawk  was  then  rounding 
the  Battery.  As  the  Ragnarok  turned  towards  Brooklyn,  she  left 
room  for  one  vessel  to  pass  between  her  and  the  Pocahontas  tow. 
The  Transfer,  which  had  been  waiting  for  the  Ragnarok  to  leave  room 
for  her  to  pass,  changed  her  course,  and,  without  hearing  or  answering 
the  Mohawk's  whistle,  entered  into  the  gap.  The  result  was  a  colli- 
sion; the  space  not  being  sufficient  for  her  to  pass.  TTie  space  be- 
tween the  Ragnarok  and  the  Pocahontas  tow  was  wide  enough  for 
one  to  pass,  but  not  for  two.  The  Mohawk  had  the  right  of  way,  and 
kept  her  course  until  danger  of  collision  became  apparent. 

As  the  Mohawk  straightened  on  her  course  toward  the  Brookl)m  side 
of  the  channel,  and  between  the  Pocahontas  tow  and  the  Ragnarok, 
she  saw,  lying  directly  behind  the  tow.  Transfer  No.  20.  At  that  time 
the  Transfer  was  lying  about  oflf  Pier  10,  on  a  course  parallel  with 
the  New  York  friers,  the  distance  from  the  New  York  piers  being 
slightly  less  than  that  of  the  tow.  The  Mohawk  at  this  tmie  was  on 
her  course  up  the  ri^er,  and  when  she  was  about  off  the  New  York 
ferry  slip  of  the  Thirty-Ninth  Street  ferry  to  Brooklyn,  her  master 
blew  one  whistle  to  the  Transfer.  He  then  waited  a  reasonable  time, 
and,  on  receiving  no  answer,  stopped  the  engines  of  the  Mohawk  and 
blew  alarm  whistles.  He  then  repeated  the  signal  of  one  blast,  which 
the  Transfer  immediately  answered  with  two,  crossing  the  signal 

?"ven,  and  directing  her  course  out  into  the  river.  The  master  of  the 
ransfer  maintains  that  he  blew  a  signal  t>f  cme  blast  to  the  Mohawk, 
and  that  the  two-blast  signal  was  blown  to  one  of  the  tugs  of  the  tow ; 
but  the  master  of  the  Mohawk  testified  he  saw  the  Transfer  change  her 
heading  to  cross  his  bows,  and  supposed  tiiat  the  two  blasts  were 
blown  to  him. 

At  this  time  the  Mohawk  was  drifting  with  the  tide  and  her  own 
momentum.  There  was  not  room  for  her  to  pass  between  the  Trans- 
fer and  the  tow,  and  reversing  would  have  increased  the  risk  of  col- 
lision. The  proctors  for  the  Transfer  agree  that  the  Mohawk  should 
have  passed  the  Transfer  on  the  Brooklyn  side.  To  do  this,  and  to 
avoid  the  Transfer  as  she  headed  away  from  New  Yoric,  the  master 
of  the  Mohawk  put  his  helm  hard  aport  and  his  engines  full  speed 
ahead.  He  blew  his  alarm  whistle  again,  and  then  a  single  blast  of 
his  whistle,  to  indicate  that  it  was  necessary  for  him  to  proceed  ahead. 
This  maneuver  was  almost  successful ;  but,  before  the  Mohawk  had 
quite  cleared  the  car  floats,  the  latter  struck  heriust  abaft  of  the  after 
gangway,  within  about  50  feet  .of  her  stem.  The  M(Aawk's  engines 
were  immediately  put  full  speed  astern,  but  the  impact  forced  the 
Mohawk's  stem  downstream  and  her  bow  up,  causing  her  to  head 
toward  the  tug  Leader,  which,  seeing  her  af^oach,  let  go  of  the  Rag- 
narok and  started  ahead,  but  was  struck  by  the  Mohawk  before  she 
had  proceeded  far. 
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The  District  Judge  found,  and  the  testimony  sliows^  that  when  the 
Mohawk  blew  her  first  signal  of  one  whistle  the  Transfer  was  lying 
in  a  place  of  safety,  close  to  the  New  York  [Mcrs,  off  Pier  10,  and 
headed  down  the  river.  The  District  Judge  found,  and  the  testimony 
shows,  that  the  Transfer  did  not  answer  tihis  whistle,  or  pay  attention 
to  the  navigation  of  the  Mohawk,  which  was  proceeding  on  her  course 
ap  the  river,  so  as  to  pass  between  the  tow  and  the  Ragnarok.  The 
District  Judge  found,  and  the  testimony  shows,  that  from  the  posi- 
tion of  safety  off  Pier  10,  the  Transfer  changed  her  course,  so  as  to 
proceed  out  into  the  river  and  go  past  the  tow,  and,  though  the  Mo- 
hawk at  once  put  her  helm  hard  to  port  and  her  engines  full  speed 
ahead,  the  Transfer  proceeded  sufficiently  far  out  into  we  river  so  that 
her  car  floats  struck  the  Mohawk  near  the  Mohawk's  stem. 

To  summarize,  we  have  these  three  undisputed  facts:  (1)  The 
Transfer  was  in  a  place  of  safety,  and  headed  in  a  direction  which 
would  have  avoided  collision.  (2)  The  Mohawk  in  ample  time  blew 
a  blast  of  one  whistle  for  the  two  vessels  to  pass  as  they  were  headed, 
and  the  Transfer  did  not  answer  or  pay  any  attention  to  this  whistle. 
(3)  The  Transfer,  on  the  contrary,  changed  her  course,  and  shortly 
thereafter  collision  resulted. 

It  is  claimed  that  the  collision  might  have  been  avoided  if  the  Mo- 
hawk had  gone  still  further  to  the  east,  and  objection  is  made  to  the 
finding  of  the  District  Judge  that  the  Transfer  proceeded  out  as  far 
as  the  middle  of  the  river,  and  to  his  further  finding  that  the  Ragnarok 
was  sufficiently  close,  so  that  the  effect  of  the  blow  was  to  turn  the 
Mohawk's  bow  into  collision  with  the  tug  Leader.  The  findings  of 
fact,  made  by  the  District  Judge,  that  the  Transfer  proceeded  out  as 
far  as  the  middle  of  the  river,  were  correct,  as  was  the  further  finding 
that  the  vital  fault  of  the  Transfer,  which  makes  her  responsiWe  for 
the  collision,  is  that  she  neglected  to  answer  signals  and  changed  her 
course  so  that  collision  resulted.  The  Mohawk  and  the  Transfer  were 
on  Grossing  courses,  the  Transfer  having  the  Mohawk  on  her  star- 
board bow.  The  fact  that  the  Mohawk  struck  the  starboard  comer  of 
the  starboard  float  shows  that  the  Transfer  was  under  a  starboard 
helm,  and  not  heading  down  stream.  This  made  the  Mohawk  the 
privileged  vessel,  and  gave  her  the  right  to  continue  her  course  until 
danger  was  imminent. 

"Hie  District  Judge  found  the  Mohawk  at  fault  for  going  into  a 
crowded  space  and  proceeding  on  her  course  too  long.  This  court, 
however,  sees  no  fault  in  what  the  Mohawk  did.  There  was  ample 
space  for  her  to  go  between  the  tow  and  the  stem  of  the  Ragnarok, 
if  the  Transfer  had  not  starboarded  and  made  the  place  dangerous. 
The  Mohawk,  going  with  the  tide,  could  not  safely  stop;  whereas 
the  Transfer,  bucking  the  tide,  could  do  so. 

[2]  The  Supreme  Court  in  The  Victory  and  The  Plymothian,  168 
U.  S,  410,  18  Sup.  Ct.  149,  42  L.  Ed.  519  (1897),  held  that  the  star- 
board hand  rule,  that  when  two  vessels  are  crossing,  so  as  to  involve 
risk  of  colHsipn,  "the  vessel  which  has  the  other  on  her  own  starboard 
side  shall  keep  out  of  the  way,"  is  not  ordinarily  applicable  to  vessels 
coming  around  bends  in  channels,  which  may  at  times  bring  one  vessel 
242  F.- 


Digitized  by 


Google 


860  242  FBDBBAIi  BEPOBTSB 

on  the  starboard  of  the  other.  The  District  Judge^ought  the  Ply- 
mothian  doctrine  applicable ;  but  in  our  opinion  this  was  not  a  case  of 
rounding  a  bend  under  rule  5  of  the  Inland  Regulations  of  1897.  That 
rule  contemplates  a  short  bend  or  curve,  where  for  some  reason  ap- 
proaching vessels  cannot  see  each  other  within  h<df  a  mile. 

The  decree  below  should  be  modified,  and  Transfer  No.  20  be  held 
solely  to  blame  for  both  collisions.    It  is  so  ordered. 


O'BRIEN  V.  LAS  VEGAS  &  T.  B.  CO. 
(CSrcult  Court  of  Appeals,  Ninth  Circuit    May  28,  191T.) 

1.  BfABTEB  AND  SERVANT  «=s>403 — ACTIOITS  FOB  IRTOBIBS — INSTBVCTIOIO — ^PUC- 

auupnoNs  and  Bubden  or  Pboof. 

Under  Workmen's  Compensation  Act  Nev.  March  18,  1913  (St.  1913,  c. 
Ill),  creating  a  presumption  of  negligence  in  cases  of  personal  injuries  to 
on  employs  in  the  course  of  bis  employment,  and  placing  upon  an  em- 
ployer declining  to  come  within  the  act  the  burden  of  proof  to  rebut  this 
presumption,  there  was  no  error  in  charging  that,  in  determining  whether 
the  presumption  had  been  overcome,  the  Jury  might  properly  consider 
all  the  evidence,  both  that  of  plaintiff  and  that  of  defendant. 

2.  Appeal  and  Ebbob  «=3l060(l) — Hasioxss  Ebbob — AninseioN  or  Ettdence. 

In  an  employe's  action  for  injuries,  the  admission  of  written  statements 
signed  by  him  after  the  accidmt  was  not  trvat,  where  they  contained 
nothing  materially  different  from  his  testimony. 

[Ed.  Note. — Fon  other  cases,  see  Appeal  and  Brror,  Cent  Dig.  B  106S, 
1069,  4153,  4157.] 

8.  Mastkb  and  Sebvart  «=»270(6) — ^AcnoN  fob  Injubies^Bvidenob — Condi- 
tion OF  Appliance  Afxeb  Injtjbt. 

In  an  action  for  injuries  to  a  driver  at  a  gasoUne  motor  car,  sustained 
In  endeavoring  to  dose  a  drain  oo<A,  which  was  permitting  gasoUne  to 
escape  and  ignite,  evldeace  that  smne  eight  or  ten  dajs  aftsr  the  acddent 
the  drain  cock  was  defective,  permitting  gasoUne  to  escape  and  ignite, 
should  have  been  admitted,  although  plaintiff,  not  having  possession  of 
the  machine  or  access  thereto  in  the  meantime,  could  not  prove  that  there 
had  been  no  intermediate  change  in  the  drain  cock,  as  it  was  wltUIn  de- 
fendant's power  to  prodooe  evidence  of  any  change  in  its  condition,  and 
the  question  of  admissibility  must  be  gDveraed  largely  by  the  drcum- 
stances,  the  native  of  the  appliance,  the  material  of  which  It  is  con- 
structed, and  the  use  to  which  it  is  devoted. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  C«kt  Dig.  {  917.] 

4.  Masteb  and  Sbbvant  <S=>270(7) — ^Action  fob  iNJrmiBS — ^Evidknce — Condi- 
tion OF  Appliance  Afteb  Injtjbt. 

Plaintiff  should  also  have  been  permitted  to  prove  that  when  the  car 
was  turned  over  to  a  witness  eight  or  ten  days  after  the  accident  the 
drain  cock  was  wired,  since,  while  evidence  at  repairs  or  changes  subse- 
quent to  the  Injury  and  precautions  to  prevent  recurr^ice  of  like  In- 
juries is  not  admilsslble  to  show  negligence,  it  is  admissible  as  tending 
to  show  the  condition  of  the  appliance  at  the  time  of  the  accident 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Ceht  Dig.  {  918.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nevada. 

ActicMi  by  William  O'Brien  against  the  Las  Vegas  &  Tonopah  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff  brings  error. 
Reversed  and  remanded.  s 
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A.  Grant  Miller,  of  Reno,  Nev.,  for  plaintiff  in  error. 

C.  O.  Whittemore,  of  L^s  Angeles,  Cal.,  for  defendant  in  error. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error  was  the  plaintiff 
in  the  court  below  in  an  action  to  recover  damages  for  personal  in- 
juries sustained  while  he  was  in  the  employment  of  the  defendant  as 
a  carpenter  on  the  defendant's  railroad.  The  jury  found  for  the  de- 
fendant The  plaintiff  testified  that  he  was  proceeding  on  a  gasoline 
motor  section  car  to  his  place  of  work;  that  the  motor  car  was  de- 
fective, in  that  the  drain  cock  of  the  gasoline  tank  was  defective,  worn, 
and  out  of  repair,  so  that  it  permitted  gasoline  from  tlie  tank  to  es- 
cape and  fall  upon  the  heated  portions  of  the  machinery  of  the  car, 
whereby  the  gasoline  ignited ;  and  that  the  plaintiff,  while  endeavoring 
to  close  the  drain  cock  and  to  stop  the  car,  was  thrown  off  the  car  and 
injured. 

[1]  The  Workmen's  Compensation  Act  of  Nevada  of  March  15, 
1913,  places  upon  an  employer  who  declines  to  come  wiUiin  its  provi- 
sions, as  is  the  case  with  this  defendant,  the  burden  of  proof  to  rebut 
the  presumption  of  negligence  created  by  the  statute  in  cases  of  per- 
sonsd  injury  to  an  employe  in  the  course  of  his  employment.  We  find 
no  error  in  the  instruction  of  the  court  that,  in  determining  whether 
the  presumption  of  negligence  has  been  overcome,  the  jury  may  prop- 
erly take  into  consideration  all  of  the  evidence,  both  that  of  the  plain- 
tiff and  that  of  the  defendant 

[2]  Nor  do  we  find  error  in  the  admission  in  evidence  of  the  written 
statements  signed  by  the  plaintiff  soon  after  the  accident.  It  is  suffi- 
cient to  say  of  them  that  they  contain  nothing  materially  different  from 
the  plaintiff's  testimony  on  the  trial  of  the  case. 

[3]  The  drain  cock  was  not  visible  from  the  position  in  which  the 
plaintiff  sat  while  driving  the  car.  After  the  gasoline  had  ignited,  he 
leaned  over  and  observed  the  gasoline  escaping  from  the  dram  cock  in 
a  stream  which  he  testified  was  about  one-third  of  its  capacity  to  dis- 
charge. He  had  then  proceeded  about  a  mile  and  a  half  on  his  way. 
The  circumstances  strongly  suggest  that  by  the  jar  of  the  machinery 
the  drain  cock  had  worked  loose,  and  that  it  was  defective.  The  plain- 
tiff offered  to  prove  by  the  witness  Holland,  who  was  directed  to  use 
the  car  some  eight  or  ten  days  after  the  accident,  the  condition  in 
which  he  found  the  drain  cock,  and  offered  to  prove  by  him  that  the 
drain  cock  was  defective  at  that  time,  and  that  the  escaping  gasoline 
ignited  as  before.  ,  Counsel  for  plaintiff  admitted  that  it  could  not 
be  shown  by  the  witness  that  the  car  had  not  been  handled  or  used 
during  the  interval.    The  court  excluded  the  evidence,  stating  that : 

"A  great  many  tbings  can  happen  to  a  stopcock  In  ten  days,  and  It  don't 
seem  to  me  tbe  company  should  be  held  responsible  for  that  unless  it  was 
shown  It  was  In  that  condition  at  the  time  ot  the  accident" 

We  think  that  the  testimony  should  have  been  admitted,  as  tend- 
ing to  show  the  defective  condition  of  the  stopcock  at  the  time  of  tlie 
accident,  under  the  general  rule  that  the  condition  of  an  appliance  in 
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the  use  of  which  the  plaintiff  was  injured  may  be  shown  widiin  a 
reasonaUe  time  after  the  accident,  as  tending  to  show  its  condition 
at  the  time  of  the  injury,  in  the  absence  of  evidence  of  a  change  in 
the  meantime.  29  Cyc.  614.  It  is  true  that  it  has  been  held  in  some 
cases,  where  a  ccxisiderable  time  has  elapsed  after  the  accident,  that 
the  plaintiff  must  accompany  the  evidence  of  the  subsequent  condi- 
tion of  the  machine  or  appliance  widi  proof  that  the  condition  has 
not  changed  in  the  meantime.  But  obviously  there  can  be  no  hard 
and  fast  rule  to  that  effect  The  question  of  the  admissibility  of  the 
evidence  in  such  a  case  must  be  governed  largely  by  the  circumstances, 
the  nature  of  the  appliance,  the  material  of  whidi  it  is  constructed, 
and  the  use  to  which  it  is  devoted.  A  drain  cock,  composed  of  metal 
designed  to  be  used  continuously  as  a  permanent  fixture  on  a  motor 
car,  should  not  be  expected  to  develop  suddenly  a  defect  from  wear. 
If,  in  this  case,  it  were  the  fact  that  eight  or  ten  days  after  the  acci- 
dent the  drain  cock  worked  loose  and  the  gasoline  ignited  in  precisely 
the  same  way  in  which  tiiey  did  when  the  plaintiff  was  injured,  that 
fact  was  strongly  corroborative  of  the  plaintiffs  evidence  that  the 
drain  cock  was  defective  at  the  time  of  the  accident,  and  we  think  that 
he  should  not  be  deprived  of  the  benefit  of  such  evidence  merely  be- 
cause he,  not  having  had  the  possession  of  the  machine  or  access  there- 
to in  the  meantime,  is  in  no  position  to  prove  there  has  been  no  in- 
termediate change  in  the  drain  cock.  His  inability  to  produce  such  evi- 
dence may  affect  the  value,  but  not  the  competency,  of  his  proffered 
testimony.  If,  in  fact,  the  condition  of  the  drain  cock  had  changed, 
it  was  within  the  power  of  the  defendant  to  produce  evidence  of  that 
fact.  "Where,  in  an  action  for  personal  injuries,  the  condition  of 
machinery,  appliances,  or  places  for  work,  as  they  appeared  within  a 
reasonable  time  after  the  accident,  warrants  an  inference  as  to  the 
conditions  existing  at  the  time  of  the  accident,  such  condition  may  be 
given  in  evidence."  26  Cyc.  1427.  Among  the  cases  illustrating  that 
rule  are  Mackie  v.  Central  R.  R,  54  Iowa,  540,  6  N.  W.  723 ;  Ala- 
bama Great  Southern  R.  Co.  v.  Yount,  165  Ala.  537,  51  South.  737; 
G.,  C.  &  S.  F.  Ry.  v.  Johnson,  83  Tex.  628,  19  S.  W.  151 ;  Laplante 
v.  Warren  Cotton  Mills,  165  Mass.  487,  43  N.  E.  294;  Droney  v. 
Doherty,  186  Mass.  205,  71  N.  E.  547;  Boyd  v.  Taylor,  207  Mass. 
335,  93  N.  E.  589;  Brazil  Block  Coal  Co.  v.  Gibson,  160  Ind.  319, 
66  N.  E.  882,  98  Am.  St  Rep.  281 ;  Brooke  v.  Chicago  Ry.  Co.,  81 
Iowa,  504,  47  N.  W.  74;  Meyers  v.  Highland  Boy  G.  M.  Co.,  28 
Utah,  96,  77  Pac.  347 ;  Jackson  Lumber  Co.  v.  Cunningham,  141  Ala. 
206,  37  South.  445 ;  Mrozevich  v.  Western  Steel  Corp.,  61  Wash.  668, 
112  Pac.  925;  Western  Union  Tel.  Co.  v.  Thorn,  64  Fed.  287,  12  C. 
C.  A.  104;  Boston  Excelsior  Co.  v.  Sweatt;  229  Fed.  321,  143  C.  C. 
A.  441 ;  Potlatch  Lumber  Co.  y.  Anderson,  199  Fed.  742,  118  C.  C. 
A.  180;  Blevins  v.  Cotton  Mills,  150  N.  C.  493,  64  S.  E.  428. 

[4]  We  think,  also,  that  the  plaintiff  should  have  been  permitted 
to  show,  as  he  offered  to  show,  by  the  same  witness,  that  at  the  time 
when  the  car  was  turned  over  to  him  the  stop  cock  was  wired.  While 
the  decided  weight  of  authority  is  that  evidence  of  repairs  or  changes 
made  subsequent  to  the  injury,  and  of  precautions  to  prevent  recur- 
rence of  like  injuries,  is  not  admissible  to  show  n^ligence  or  an  ad- 


Digitized  by 


Google 


BEBGBB  MFQ.  CO.  T.  HnOCUNS 

tnission  of  negligence,  it  is  held  that  such  evidence  may  be  adi 
as  tending  to  show  the  condition,  of  the  appliance  at  the  time  « 
accident.    In  3  Bailey  on  Personal  Injuries  (2d  Ed.)  2101,  it  is 

"So  the  fact  that  a  defective  appliance  was  repaired  after  an  acclder 
be  shown  upon  the  question  of  what  was  broken,  and  how,  and  whi 
wanting,  although  Improper  for  the  purpose  of  showing  the  employer  wi 
llgent  in  not  making  repairs  and  alterations  before  the  acddent" 

See,  also,  Dow  v.  Sunset  Telephone  &  Telegraph  G>.,  157  Ca  I 
106  Pac.  S87;  Titus  v.  Anaconda  Copper  Min.  Co.,  47  Mont.  5?. 
Pac.  677;  Pullen  v.  City  of  Butte,  45  Mont.  46,  121  Pac.  878;  I 
Pac.  R.  Co.  V.  Edmondson,  77  Neb.  682,  110  N.  W.  650;  No: 
Atlas  Steamship  Co.  (C.  C.)  37  Fed.  426;  St.  Jos.  &  D.  C.  Rl: 
V.  Chase,  11  Kan.  47;  City  of  Emporia  v.  Schmidiihg,  33  Kaa 
6  Pac.  893;  Osborne  v.  City  of  'Det'-oit  (C.  C.)  32  Fed.  36. 

"If  there  Is  any  evidence  tending  to  show  that  an  Injury  was  the  res 
defect,'  and  tiie  repairs  follow  soon  after,  and  the  condition  of  the  ap)  I 
at  the  time  of  the  repairs  la  snch  as  to  throw  any  light  upon  its  cond  I 
Uie  time  of  the  accident,  considered  with  or  without  the  character  of  I 
jtalrs  made,  then  the  fact  of  repairing  and  the  character  of  repairs  m 
all  proper  facts  before  the  Jury,  to  determine  its  condition  at  the  I 
the  Injury  or  accident."  Louisville  A  Nashville  B.  R.  Co.  v.  Malone,  I 
609^  S18,  20  South.  33,  87. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  ne 


BEBOER  IIFG.  CO.  v.  HCOOINS  et  aL  * 
(Circuit  Court  of 'Appeals,  Blghtb  Circuit    May  7,  1917.) 
No.  4769. 

1.  COMTSACTS  «=»284(4) — ^ButtDING  CONTBACTS— CoNBTRUOnON. 

•    A  contract  between  a  general  contractor  and  the  subcontractor 
that,  efaoald  any  of  the  work  done  or  materials  provided  by  tht 
tractor  be  unsatiafactocy  to  the  architects,  then  such  snbcontracti 
immediately  remove  such  unsatisfactory  work  or  materials  an 
the  place  thereof  with  other  work  and  materials  satisfactory  to  t 
tects  or  general  contractor.    The  contract  further  declared  th) 
any  question  arise  during  the  progress  of  the  woclc.  It  should  Ix 
to  the  architect,  whose  declslcm  should  be  binding  on  both  pari 
q)eclflcations  contained  a  test  for  concrete  floors  to  be  made  a 
had  been  In  place  for  46  days,  but  the  architect,  before  the 
floors,  disapproved  floor  joists  constructed  by  the  subcontract* 
that  such  disapproval  by  the  architect  was  binding  on  the  subc 
thoDC^  the  architect  rejected  the  Joists  without  waiting  for  the 
ti<m  of  the  floors,  as  they  would  have  been  rejected  if  oonstructei 
[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  \  133 

%   CONTBAOTS   ^S9284(4) BUILDINO    CONTBACTB— CONSTBUCIIOH. 

Where  the  general  contractor  and  subcontractor  agreed  that 
of  the  subcontractor  should  be  satisfactory  to  the  architect 
ment  made  in  good  ftdth  Is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  183 
8.  CoNTBACTS  <S=3303(5) — Pebfobharce— Defeases. 

Where  a  subcontractor  In  turn  sublet  the  manufacture  of  s( 
materials  whlda  were  to  be  installed  in  a  building,  such  sat 

essFor  oUiar  cmm  ■«•  Mm*  topic  *  KBY-NUUBfSR  in  all  Kaj-Numbered  01c« 
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cadnot  excuse  hla  own  ooavextocauJico  by  reason  ot  0\e  defonlt  of  his 
chosen  agency. 
[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  g{  1434-1439^^.1 

4.  Ihtkbmt  «=>  12— Filing  or  Lien— Damaobs. 

A  subcontractor  filed  a  mechanic's  lien  against  a  building,  and  the 
owner  withheld  a  large  balance  due  the  general  contractor.  Bev.  St 
Mo.  1909,  i  8233,  authorized  the  owner  to  withhold  such  sma.    The  sub-  j 

contractor's  claim  for  Hen  was  disallowed,  but  there  was  no  showing  ! 

that  it  acted  maliciously  or  without  probable  cause.    Held  that,  as  the  j 

subcontractor  was  n6t  required  to  give  bond  on  the  filing  of  its  lien  claim,  | 

and  as  there  was  no  showing  that  it  acted  maliciously,  etc,  the  general 
contractor  is  not  entitled  to  recover  from  the  subcontractor  the  value  of 
the  use  of  the  balance  withheld  by  the  owner  during  the  period  of  with- 
holding. 

[Ed.  Note. — For  other  cases,  see  Interest,  Cent  Dig.  {  23.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

Suit  by  the  Berger  Manufacturing  Company  against  trustees  of 
the  William  Jewell  College  and  George  W.  Huggins,  who  counter- 
claimed.  From  a  decree  for  the  last-named  defendant,  plaintiff  ap- 
peals.   Modified. 

John  L.  Wheeler  and  John  C.  Nipp,  both  of  Kansas  City,  Mo.,  for 
appellant 

William  C.  Michaels,  of  Kansas  City,  Mo.  (Delbert  J.  Haff,  Edwin 
C.  Meservey,  and  Charles  W.  German,  all  of  Kansas  City,  Mo.,  on  the 
brief),  for  appellees. 

•  Before  GARLAND,  Circuit  Judge,  and  RINER  and  MUNGER, 
District  Judges. 

MUNGER,  District  Judge.  Appellant,  the  Berger  Manufacturing 
Company,  brought  suit  m  the  court  below  against  George  W.  Huggins 
and  the  trustees  of  William  Jewell  College,  seeking  to  establish  and 
foreclose  a  mechanic's  lien.  Mr.  Huggins  was  a  contractor,  and  had 
made  a  successful  bid  to  the  trustees  for  the  erection  of  a  dormitory 
building  according  to  plans  and  specifications  that  had  been  prepared  by 
Felt  &  Co.,  architects,  for  a  building  not  of  fireproof  material.  The 
Berger  Company  induced  the  college  trustees  to  adopt  its  system  of 
fireproof  construction,  and  tfie  contract  as  finally  entered  into  between 
Huggins  and  the  college  trustees  required  the  contractor  to  use  the 
Berger  system.  Huggins  made  a  written  contract  with  the  Berger  Com- 
pany for  the  installation  of  its  materials  and  out  of  the  construction  of 
that  contract  have  grown  the  controversies  involved  in  this  suit. 

In  general,  the  contract  bound  the  Berger  Con^)any  to  furnish  tfie 
materials  and  to  put  in  place  the  structural  steel  and  iron  work,  iron 
stairs,  and  the  metal  fireproofin^,  according  to  the  plans  and  specifi- 
cations of  the  architects  and  within  a  time  limited.  An  addendum 
to  these  plans  and  specifications  attempted  to  cover  the  changes  made 
necessary  by  the  substitution  of  metal  for  lumber.  The  Berger  Com- 
pany was  unable  to  reach  a  satisfactory  settlement  for  the  service 
and  materials  it  supplied,  and  filed  a  lien  for  the  balance  it  claimed  to 

«s»For  other  eases  see  suns  topic  A  KBT-NUM BER  In  all  Key-Naaabered  Diseau  *  Indazaa 
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be  due.  The  college  trustees  hiave  acknowledged  owing  a  balance 
either  to  Huggins  or  the  Berger  Company,  and  averred  a  readiness 
to  pay  it  to  the  one  to  whom  it  may  belong.  Huggins  has  contested 
the  claim  of  lien  of  the  Berger  Company,  and  has  presented  a  coun- 
terclaim. The  case  was  referred  to  a  master,  whose  findings  and  re- 
port stated  an  account  between  Huggins  and  the  Berger  Company, 
loimd  a  balance  due  to  Huggins,  and  disallowed  the  lien. 

The  trial  court,  after  argument  on  exceptions  to  the  report,  en- 
tered a  decree  canceling  the  lien,  and  awarding  a  balance  to  Huggins. 
The  court  disallowed  some  items  found  to  be  due  by  the  master  and 
allowed  some  items  the  master  had  rejected.  The  briefs  cover  a 
wide  field  in  argument,  but  the  real  issues  of  the  case  are  found  in 
smaller  area.  One  of  the  master's  findings,  approved  by  the  court, 
allowed  the  sum  of  $1,500  to  Huggins  because  the  Berger  Company 
delayed  in  the  performance  of  the  work.  The  contract  required  the 
work  to  be  begun  at  once,  to  be  donie  within  three  months,  and  to 
be  so  performed  as  not  to  cause  any  delay  or  inconvenience  in  other 
construction  work.  Appellant  contends  that  it  caused  no  delays  that 
injured  Huggins,  but  was  itself  delayed  by  him.  A  number  of  claimed 
delays  are  in  issue.  The  evidence  has  been  examined  relating  to 
them,  and  no  useful  purpose  would  be  served  by  detailing  it,  as  ques- 
tions of  fact  only  are  involved.  It  is  sufficient  to  sustain  the  findings 
of  the  master,  approved  by  the  court,  that  the  delays  were  the  fault 
of  the  Berger  Company,  and  that  the  contractor  complied  with  the 
requirements  of  his  Contract.  The  decree  allowed  this  amount  as 
the  difference  between  the  cost  of  construction  paid  by  Hu^ns  and 
the  amount  it  would  have  cost  Huggins  to  perform  this  work,  if  the 
Berger  Company  had  not  delayed  and  disorganized  it.  The  only 
evidence  offered  on  the  amount  of  these  damages  was  given  on  behalf 
of  Huggins,  and  would  have  supported  a  much  larger  credit  allowance 
to  him.  The  appelhmt  invokes  the  rule  that  damages  will  not  be 
apportioned  between  parties  in  mutual  fault,  but  the  finding  that  there 
was  no  delay  by  Huggins  renders  the  rule  inapplicable. 

[1, 1]  The  master  and  the  trial  court  allowed  two  items  of/ damages 
against  the  Berger'  Company  for  the  expense  of  reconstructing  floors, 
the  roof,  and  other  portions  of  the  building,  which  the  Berger  Com- 
pany had  undertaken  to  construct.  The  joists  of  these  floors  were 
spaced  at  a  distance  between  centers  tiiat  the  Berger  Company  claimed 
was  in  compliance  with  plans  which  it  had  submitted  to  the  architect 
and  he  had  approved  before  the  work  w?s  begun.  After  the  joists 
were  placed  the  contractor  had  a  test  made,  and  found  a  deflection 
that  he  reported  to  the  architect.  The  architect  disapproved  of  the 
proposed  construction  and  required  a  reinforcement  of  the  joists.  The 
Berger  Company  was  notified  of  this  decision,  but  failed  to  supply 
the  additional  members,  and  the  contractor,  following  the  architect's 
direction,  incurred  the  expense  mentioned.  There  were  a  number 
of  provisions  in  the  contract  of  the  Berger  Company  subjecting  the 
work  to  the  approval  of  the  architects.  Among  them  was  the  follow- 
ing: 

"In  case  any  of  said  work  done  or  materials  provided  by  the  said  paijy  of 
the  second  pert  shall  be  nnsatlatactoiry  to  the  andiitects,  then  the  said  purty 
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of  tho  second  part  wlU,  on  being  notified  tberaof  by  tbe  ardiitectB,  or  gmienl 

contractor.  Immediately  remove  sucli  nnsatlsfiictory  work  or  materials,  and 
supply  the  place  thereof  with  other  work  and  materials  satisfactory  to  the 
architects  or  general  contractor." 

"If  any  questioa  should  arise  during  the  progress  of  the  work  or  in  the 
settlement  of  axMMunts,  It  Is  to  be  referred  to  the  ardUtecta,  whose  decision 
shall  be  binding  upon  both  parties;  bat  there  Is  reserved  the  rij^t  of  final 
decision  in  all  sncb  auestlons  by  two  disinterested  parties,  one  cliosen  by  eaCb 
party  to  this  agreement,  at  his  own  expense,  and  in  the  event  of  the  parties 
so  chosen  failing  to  agree,  they  are  to  bare  the  power  to  ciumse  a  third  at  the 
joint  expense  of  both  parties  hereto ;  and  the  dAClslon  oC  two  of  the  referees 
so  chos^i  eball  be  binding  on  both  parties." 

In  the  original  specifications  there  was  a  certain  test  provided  for 
the  concrete  floors  then  contemplated,  to  be  made  after  the  floors  had 
been  in  place  for  45  days,  and  the  Berger  Company  contends  that  this 
test  was  the  limit  of  the  architect's  authority.  The  provisions  quoted 
from  the  contract  refute  this  contention.  The  preliminary  approval 
of  the  Berger  Company  plans  was  not  the  only  permissiUe  use  of  the 
architect's  discretion,  for  the  contract  allowed  the  condemnation  of 
"work  done  or  materials  provided."  .  Neither  was  the  judgment  of 
the  architect  required  to  be  based  on  any  particular  tests.  The  amount 
of  deflection  of  the  floor  joists  when  the  test  load  was  applied  to  them, 
and  the  probable  effect  of  that  deflection  upon  the  terazzo  floors  to  be 
laid  upon  them,  when  such  floors  should  be  put  to  the  strain  of  use, 
justified  the  architect  in  condemning  them  and  in  avoiding  the  delay 
that  would  ensue  if  the  floors  were  finished  before  a  test  was  made. 
ScMne  criticism  is  made  of  the  method  employed  in  making  a  test  of 
the  roof  material,  but  the  architect's  decision  does  not  depend  upon 
the  results  of  this  tes^.  As  the  parties  conmiitted  their  work  to  the 
satisfaction  of  an  arbiter,  his  judgment,  when  reached  in  the  exercise 
of  good  faith  is  conclusive.  Kihlberg  v.  United  States,  97  U.  S.  398, 
24  Lt.  Ed.  1106;  Martinsburg  &  Potomac  R.  R.  Co.  v.  March,  114  U. 
S.  549,  5  Sup.  a.  1035,  29  I*.  Ed.  255 ;  United  States  v.  Hurley,  IS2 
Fed.  776,  105  C,  C.  A.  208;  Frisco  Lumber  Co.  v.  Hodge,  218  Fed. 
778,  134  C,  C.  A.  456.  The  amount  allowed  because  of  these  defi- 
ciencies was  not  the  subject  of  an  exception  by  the  Berger  Company. 

[3]  The  court  affirmed  an  allowance  of  a  credit  to  Hu^ns  for  the 
failure  of  the  Berger  Company  to  furnish  some  gas  pipe  railings  and 
thresholds.  The  complaint  made  of  this  allowance  is  based  on  the 
fact  that  the  Berger  Company  sublet  the  manufacture  of  some  parts 
of  the  metal,  including  these  articles,  to  another  contractor,  who 
should  have  delivered  the  articles,  and  finally  did  so,  but  too  late. 
There  is  no  merit  in  this  complaint,  as  the  Berger  Company  could 
not  excuse  the  nonperformance  of  its  contract  by  the  default  of  its 
chosen  agency. 

There  were  some  negotiations  between  the  architect  and  the  Ber- 
ger Company  looking  to  an  alteration  of  the  plans  for  the  stairway; 
but  in  its  written  contract  the  Berger  Company  agreed  to  build  the 
stairs  according  to  the  original  plans.  After  they  were  constructed, 
they  were  condemned  and  ordered  removed  by  fiie  architect,  under 
the  authority  given  him  by  the  contract,  and  Huggins,  after  remov- 
ing them,  had  them  replaced  by  stairs  to  conform  to  the  plans.    For 
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this  there  were  credits  allowed  by  the  master  and  approved  by  the 
court.  A  weak  attempt  is  made  to  claim  that  there  was  a  contract 
between  the  parties  authorizing  the  stairs  to  be  built  as  attempted  by 
the  Berger  Company;  but  there  is  no  evidence  of  any  alteration  of 
the  written  contract,  and  these  credits,  tmchallenged  otherwise,  must 
be  allowed.  / 

In  the  contract  each  party  agreed  Aat,  in  case  of  the  violation  of 
the  terms  of  the  agreement,  he  would  pay  all  costs,  expenses,  and  rea- 
sonable attorney's  fees  incurred  by  the  other  party  on  account  of  such 
violation,  or  in  enforcing  its  obligations,  and  that  these  expenses  and 
fees  might  be  included  m  the  judgment  in  any  suit  on  the  contract 
An  allowance  was  made  to  Hug^ns  for  the  value  of  attorney's  serv- 
ices in  advising  him  on  questions  arising  under  the  contract  and  in 
enforcing  his  daim  against  the  Bereer  Company.  The  only  objection 
made  to  this  allowance  in  the  specification  of  errors  is  because  appel- 
lant should  not  have  been  found  to  be  in  any  default ;  but  as  this  ob- 
jection has  been  held  ill-founded,  no  further  consideration  of  the  ob- 
jection is  required. 

[4]  The  Berger  Company  filed  its  claim  of  lien  on  February  10, 
1912,  and  within  90  days-  thereafter  brought  this  suit.  In  the  counter- 
claim of  the  defendant  Huggins  was  an  averment  that  the  college 
trustees  had  withheld  from  him  a  balance  of  about  $10,000  after  the 
date  of  notice  of  the  Berger  CcMnpany's  lien  on  the  building,  and  a 
prayer  that  he  be  allowed  a  judgment  against  appellant  for  an  amount 
equivalent  to  6  per  cent,  annual  interest  on  the  amount  so  withheld. 
The  trial  court  included  in  its  decree  an  amount  to  that  date  in  ac- 
cordance with  this  prayer,  and  decreed  that  the  Berger  Company 
should  pay  a  further  sum  equal  to  6  per  cent,  on  the  principal  sum 
until  this  decree  should  be  satisfied.  Soon  thereafter  the  college  trus- 
tees paid  into  the  registry  of  the  court  the  money  it  had  previously  re- 
tained. In  support  of  this  allowance  is  cited  the  statute  of  Missouri 
(section  8233,  Rev.  Stats.  Mo.  1909),  which  allows  the  owner  of  the 
property  to  withhold  from  the  contractor  the  amount  of  money  for 
which  such  lien  shall  be  filed.  It  is  said  that  Huggins  has  lost  the  use 
of  this  amount  of  money  during  the  pendency  since  the  lien  was  filed, 
and  as  appellant  was  not  entitled  to  a  lien,  Huggins  should  have  com- 
pensation for  this  loss.  There  is  no  agreement  in  the  contract  to  pay 
the  contractor  fpr  the  use  of  money  withheld  by  the  owner,  nor  is 
there  any  provision  in  the  statute  that  requires  such  compensation,  if 
the  claim  of  lien  is  not  sustained.  There  is  neither  pleading  nor  proof 
that  the  Berger  Company  acted  maliciously  and  without  probable 
cause  in  filing  its  lien  claim  or  in  prosecuting  this  suit.  No  case  has 
been  cited  that  sustains  a  recovery  against  the  claimant  because  of  the 
filing  of  a  claim  of  mechanic's  lien. 

The  fact  that  the  contractor  was  deprived  of  the  use  of  this  money 
withheld  by  the  owner  because  of  these  proceedings  is  not  decisive 
of  the  question.  In  the  United  States  courts  the  damages  sustained 
by  one  enjoined,  where  no  bond  is  given,  cannot  be  recovered  from 
the  party  obtaining  the  injunction,  unless  the  defendant  can  make  out 
a  case  of  malicious  prosecution.  Meyers  v.  Block,  120  U.  S.  206,  7 
Sup.  Ct.  525,  30  L.  Ed.  642;  Scheck  v.  Kelly  (C.  C.)  95  Fed.  941 ;  In 
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re  Waiiams  (D.  C.)  120  Fed  3*4;  United  States  v.  Lewis  Pub.  Co. 
(C.  C.)  160  Fed.  989.    See  also  Rieger  &  Co.  v.  Knight,  128  Md.  189, 

97  Atl.  358,  L.  R.  A.  1916  E,  1277-1282. 

The  seizure  of  a  defendant's  goods  in  an  action  of  bankruptcy  does 
not  subject  the  plaintiff,  who  obtains  such  seizure  to  an  action  for 
damages,  if  his  suit  is  brought  in  good  faith.    Stewart  v.  Sonneborn, 

98  U.  S.  187,  25  L.  Ed.  116.    In  the  last  case  cited  it  was  said : 

"The  Jury  were  podtlvdy  Inatructed  to  return  a  verdict  for  the  plaintiff 
Independently  of  any  consideration  of  nJ&Uce  In  the  Institution  of  the  bank- 
ruptcy proceedings,  or  want  of  probable  cause  therefor.  If  the  charge  was 
correct,  theB  every  man  who  brings  a  suit  against  another,  with  the  most 
Arm  and  reasonable  belief  that  be  has  a  Just  daim,  and  a  lawful  rlprfat  to 
resort  to  the  courts,  is  respomdble  In  damagee  for  tbe  conseauenoes  of  Us  ac- 
tion, U  he  happens  to  fail  In  his  suit.  His  Intentions  may  have  beeu  nfost 
honest,  his  purpose  only  to  secure  his  own.  In  the  only  way  In  which  the  law 
permits  It  to  be  secured ;  he  may  hare  had  no  111  feeling  against  his  supposed 
debtor,  and  may  have  done  nothing  which  the  law  forbids.  Such  Is  not  the 
law.  It  Is  abundantly  settled  that  no  suit  can  be  maintained  against  an  on- 
suocessful  plaintiff  or  prosecutor,  unless  it  is  shown  afBrmatlvely  that  he  was 
actuated  In  his  conduct  by  malice,  or  some  Improper  or  sinister  motive.  Mal- 
ice is  essential  to  the  maintenance  of  any  such  action,  and  not  merely  (as  the 
Circuit  Court  thought)  to  the  recovery  of  exemplary  danrages.  Notwithstand- 
ing what  has  been  said  in  some  decisions  of  a  distinction  between  actlcHis  for 
criminal  prosecutions  and  civil  sultSt  both  classes  at  the  present  day  require 
substantially  the  same  essentials.  Certainly  an  action  for  instituting  a  clvU 
suit  requires  not  less  for  Its  maintenance  than  an  action  for  a  malicious  prose- 
cution of  a  criminal  proceeding." 

Statutes  usually  protect  defendants  against  damages  by  requiring 
the  giving  of  bonds  in  such  special  rem^ies  as  attachment,  replevin, 
injunction,  receivership,  and  arrest  and  bail.  In  the  absence  of  any 
statutory  provision  on  the  subject,  tbe  plaintiff  was  not  subject  to  any 
other  penalty  for  instituting  this  suit,  in  good  faith,  than  the  ordinary 
burden  of  such  decree  for  costs  in  the  case  might  require.  The  statu- 
tory right  to  file  its  claim  of  lien,  and  the  right  of  the  owner  to  defer 
payment  to  him  pending  determination  of  the  validity  and  amount 
of  the  lien,  were  facts  tluit  the  contractor  was  bound  to  know,  and  to 
take  into  consideration,  when  he  made  his  agreement  with  the  owner 
for  the  construction  of  the  building.  The  portion  of  the  decree  which 
allows  damages  to  the  contractor  for  the  loss  of  the  use  of  the  money 
withheld  by  the  owner  because  of  the  filing  of  this  claim  of  lien  and 
prosecution  of  this  suit  must  be  held  to  be  erroneous. 

There  are  other  questions  which  have  been  presented,  and  each  has 
been  considered ;  but  the  conclusions  already  announced  dispose  of  all 
questions  properly  before  the  court.  ,The  decree  of  the  lower  court  is 
modified  in  accordance  with  this  opinion,  by  reducing  the  amount  of 
jud^mient  in  favor  of  the  defendant  Huggins  against  the  plaintiff  from 
$2,638.86  to  the  sum  of  $634.50,  and  the  eleventh  paragraph  of  the 
decree,  providing  for  the  recovery  from  the  plaintiff  by  the  defendant 
Huggins,  of  a  sum  equal  to  6  per  cent,  on  the  amount  withheld  by  the 
college  trustees  itom  the  date  of  the  decree  until  the  decree  shall  be 
satisfied,  is  vacated  and  set  aside,  and  the  decree,  as  thus  modified,  is 
affirmed.  The  costs  in  this  court  will  be  divided,  each  par^  to  pay 
one-half. 
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HERMAN  et  aL  T.  COMPAGNIE  G^NfiRALE  TRANSATLANTIQUB. 

(Circalt  C!ourt  of  Appeals,  Second  Circuit    April  10,  1917.) 

Na2U. 

L  Shippino  «=al37— 'Daiiaob  to  Caego— Hartbb  Act. 

In  the  absence  of  aSlrmHttve  evidence  of  the  exercise  of  diligence  to 
make  a  vessel  seaworthy  at  the  beginning  of  the  voyage,  tlie  owner  cannot 
Invoke  the  provisions  of  Harter  Act  Feb.  13,  1893,  c.  105,  S  3,  27  Stnt 
445  (Comp.  St.  1916,  f  8031),  as  a  protection  against  liability  for  cargo 
damage. 

[Ed.  Note.— E\>r  other  cases,  see  Shipping,  Cent.  Dig.  {  492.] 

2.  Shippino  «=b141(3) — Damage  to  Cabgo— Exczptio:v8  in  Bn.ia  ot  IiAniNO. 

An  exception  in  bills  of  lading  of  liability  for  damage-  from  perils  of  the 
sea  does  not  protect  the  ship  or  owner  from  liability  for  damage  to  cargo 
from  sea  water,  in  the  absence  of  evidence  to  show  what  caused  the  entry 
of  the  water;  the  burden  resting  upon  the  carrier  to  bring  the  case 
wlQiln  the  exception. 

[Ed.  Note. — For  other  cases,  aee  Shipping,  Gent  Dig.  i  49&1 

S.  Shipping  ®=»141(3) — Damage  to  Cabgo— LaABn-irr  of  Ship. 

The  presence  in  one  hold  of  a  steamship  of  several  tons  of  sea  water, 
by  which  cargo  was  damaged,  raises  a  presumption  of  unseaworthiness  or 
of  negligence,  and,  in  the  absence  of  an  explanation  of  how  the  water  en- 
tered, the  slilp  is  not  protected  from  liability,  even  by  a  specific  exception 
against  wetting  by  sea  water  in  the  bills  of  lading. 

[Ed.  Nota— For  other  cases,  see  Shipping,  Cent  Dig.  |  498.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  Max  Herman  and  others  against  the  Compagnie 
Generate  Transatlantique.  Decree  for  libelants,  and  respondent  ap- 
peals.  Affirmed. 

The  actiovls  in  personam  against  the  owners  of  the  steamship  Caroline, 
upon  which  vessel  as  a  common  carrier  libelants  (or  their  consignors)  shipped 
certain  goods  at  Havre,  France,  for  transportation  to  New  Tork.  The  goods 
in  question  consisted  of  23  cases  of  millinery,  131  bales  of  rags,  and  30  cases 
of  woolen  goods.  On  arrival  at  New  Tork  7  cases  of  millinery,  53  bales  of 
rags,  and  17  cases  of  woolens  were  damaged  by  sea  water.  By  uncontra- 
dicted evidence  eadi  bale  of  rags  weighed  about  500  pounds  when  shipped; 
on  arrival  the  Injured  bales  had  soaked  np  and  retained  an  average  of  about 
150  pounds  of  water  apiece,  1.  e.,  there  was  positive  proof  that  the  rags  alone 
had  absorbed  almost  four  tons  of  sea  water.  The  7  cases  of  millinery  were 
described  as  "entirely  wet,"  and  the  balance  of  the  consignment  "more  or  less 
damaged" ;  but  the  quantity  of  water  affecting  these  goods  did  not  more  spe- 
cifically appear.  The  condiaon  of  the  wo<dens  was  not  further  proved  than 
to  show  that  they  were  wet,  with  resulting  "very  big  damages."  All  the  in- 
jured goods  were  In  the  same  hold. 

There  was  no  evidence  of  any  Inspection  or  survey  of  the  Caroline  immedi- 
ately or  very  soon  before  the  voyage  upon  which  this  damage  occurred.  The 
master  testified  that  his  vessel  was  "brand  new"  and  a  very  solid  ship ;  that 
tie  had  had  bad  weather  on  the  voyage,  but  could  not  "recollect  the  details." 
While  the  master  thought  that  the  weather  would  "be  sufficient  source  for 
damaged  cargo,"  he  admitted  that  he  had  "frequently  encountered  such 
weather  without  having  cargo  damaged."  The  bill  of  lading  under  which 
libelants'  goods  were  shipped  contained  an  exception  against  losses  "result- 
ing from    *    *    *    occurrences  of  seas,  rivers  or  navigation,"  and  a  further 
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Bpedilc  exception  against  "wetting  by  fiesb  wat«r  or  by  sea  water."  Tbe 
answer  pleaded  the  Barter  Act,  and  relied  upon  tbe  bereinabove  qpedfied 
exceptions  of  the  bill. 

Nolan  Bros.,  of  New  York  City  (Joseph  P.  Nolan,  of  New  Yoik 
City,  of  counsel),  for  appellant. 

Harrington,  Bighatn  &  Englar,  of  New  York  City  (D.  Roger  Englar^ 
of  New  York  City,  on  the  brief),  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
How  or  why  the  sea  water  immediately  causing  this  damage  entered  the 
hold  remains  tmknown.  To  this  case  'the  Harter  Act  haa  no  applica- 
tion, because  there  is  no  affirmative  evidence  showing  that  the  Caroline 
was  seaworthy  at  the  beginning  of  the  voyage,  or  even  at  a  time  ap- 
proximately near  its  beginning.  Such  proof  cannot  be  supplied  by  in- 
ferences or  presumption.  Bradley  v.  Lehigh  Valley  R.  R.  Co.,  1^3  Fed. 
at  352,  82  C.  C.  A.  426;  The  Wildcroft,  201  U.  S.  378,  26  Sup.  Ct. 
467,  50  L.  Ed.  794.^ 

[2]  The  phrase  "occurrences  of  seas,  rivers  or  navigation"  is  a  trans- 
lation from  the  French  bill  of  lading.  We  take  it  as  equivalent  to  the 
familiar  exception  against  "peril  of  the  seas."  So  far  as  the  defense 
based  upon  this  clause  is  concerned,  there  is  "a  failure  of  proof  to  de- 
termine whether  the  presence  of  the  sea  water  was  occasioned  by  an 
accident  of  the  sea,  by  negligence  or  by  any  other  canse."  Therefore, 
as  the  burden  of  showing  tiiat  "the  damage  arose  rrom  an  excepted 
cause  is  upon  the  carrier,"  and  no  such  showing  has  been  made,  the  de- 
fense fails,  under  The  Folmuia,  212  U.  S.  at  363,  29  Sup.  Ct  363,  53 
L.  Ed.  546,  15  Ann.  Cas.  748. 

[3J  There  remains  the  specific  exception  against  wetting  by  sea 
water.  It  was  admitted  that,  when  cargo  received  in  good  condition  is 
delivered  in  bad  order,  a  presumption  of  negligence  arises,  casting  up- 
on the  carrier  the  burden  of  showing  that  the  injury  arose  from  an  ex- 
cepted cause ;  if  the  carrier  does  this,  the  shipper  must  take  up  the  bur- 
den and  prove  negligence  in  order  to  overcome  the  lawful  exception  of 
the  bill.  This  a{^lant's  case  is  thought  to  rest  upon  our  decisions  ia 
The  Konigin  Luise,  185  Fed.  478,  107  C.  C.  A.  578,  The  St.  Quentin, 
162  Fed.  883,  89  C.  C.  A.  573,  and  The  Baralong,  172  Fed.  220,  97  C 
C.  A.  24.  See,  also,  The  Dolbadam  Castle,  222  Fed.  838,  138  C.  C.  A. 
264.  The  citations  relate  to  exceptions  against  leakage,  breakage,  heat, 
and  sweat,  and  substantially  hold  that,  where  the  injury  is  within  a 
good  exception,  it  does  not  constitute  proof  of  the  carries  negligence 
to  show  (or  rather  ai^e)  that  the  damage  was  of  such  an  extraordinary 
and  unusual  nature  ^at  it  could  not  have  occurred  without  negligence. 

1  Appellants*  brief  contains  a  document  said  to  have  been  inadyertently 
omitted  from  tbe  apostles,  which  is  submitted  as  proTing  due  diligence.  It  la 
the  Caroline's  license,  and  contains  specifications  of  her  engines,  etc.  We  may 
presume  that  Inspection  preceded  license,  but  that  does  not  make  the  docu- 
ment Itself  evidence  of  either  due  diligence  or  seaworthiness.  It  Is  evidence 
only  of  what  it  purports  to  show,  viz.  that  the  ship  was  lawfully  entitled  to 
sail  under  the  French  flag. 
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From  these  rulings  we  are  not  disposed  to  depart;  but  to  this  case 
they  bear  a  remote  relation. 

Ships  are  especially  designed  to  exclude  sea  water.  It  cannot  ordi- 
narily gain  access  to  cargo  unless  the  vessel  is  leaky-  in  good  weather, 
or  becomes  so  (even  temporarily)  by  stress  of  weather.  The  presence 
of  sea  water  in  cargo  space  may  be  of  itself  enough  to  destroy  the  pre- 
sumption of  seaworthiness  which  flows  from  the  implied  warranty  in 
respect  thereof  imputed  to  every  ship  acting  as  a  common  carrier.  The 
question  (like  so  many  others)  is  one  of  degree,  for  the  warranty  of 
seaworthiness  goes  as  far  as  to  require  fitness  for  tfie  particular  busi- 
ness or  businesses  in  which  the  ship  engages ;  she  may  be  seaworthy 
as  to  one  sort  of  cargo  and  unseaworthy  as  to  another.  The  Southwark, 
191  U.  S.  11,  24  Sup.  a.  1,  48  L.  Ed.  65. 

Inasmuch,  therefore,  as  an  exception  against  peril  of  the  seas  does 
not  relieve  the  carrier  of  the  burden  of  showing  where  sea  water  in  car- 
go came  from  and  why  it  got  into  the  hold  (The  Folmina,  supra),  and 
leaves  the  presumption  of  unseaworthiness  caused  by  its  presence  undis- 
turbed, it  must  follow  that,  even  as  against  a  specuBc  exception  cover- 
ing any  wetting  by  sea  water  (as  here),  the  appearance  of  tons  of  such 
water  in  a  sin^e  hold  is  quite  suffident  to  show  negligence.  The  ship 
that  will  not  keep  out  the  sea  stands  in  a  very  different  category  from 
one  on  which  the  cargo  sweats,  leaks,  breaks,  or  melts.  On  such  ships 
the  vTsible  and  immediate  cause  of  injury  bfears  no  necessary  or  obvious 
relation  to  the  structure  or  seaworthiness  of  the  vessel.  As  against 
breakage,  heat,  etc.,  the  shipper  has  no  ri^t  to  rely  upon  such. a  war- 
ranty as  that  of  seaworthiness,  which  rests  on  and  arises  from  the  rea- 
son for  constructing  all  sea-going  vessels,  in  the  shape  and  manner  long 
universal. 

We  therefore  hold  that  a  specific  exception  against  wetting  by  sea 
water  does  not  furnish  a  protection  to  the  ship  under  the  circumstances 
here  shown :  (1)  Because  the  unexplained  presence  of  sea  water  in  such 
large  quantities  makes  out  a  prima  facie  case  of  unseaworthiness,  suffi- 
cient to  put  upon  the  carrier  a  burden  of  explanation  which  has  not 
been  met ;  and  (2)  because  there  is  an  inherent  difference  between  the 
duty  of  a  shipowner  to  avoid  breakage  (or  the  like)  of  cargo,  and  the 
duty  to  keep  his  hold  free  of  sea  water,  which  difference  makes  it 
proper  to  treat  the  mere  presence  of  large  quantities  of  salt  water  in  the 
hold  as  proof  of  a  negligence  that  is  not  shown  by  the  existence  (e.  g.) 
of  unusual  heat  in  the  same  hold. 

It  was  said  in  The  Konigin  Luise,  supra,  that  The  Folmina  would  not 
have  been  sent  by  certificate  from  this  to  tiie  Supreme  Court,  had  there 
been  such  an  exception  as  is  here  presented,  because  the  damage  would 
have  been  specifically  within  it.  That  remark  has  been  misunderstood. 
The  exception  put  a  duty  of  explanation  on  the  shipper.  No  other  in- 
ference should  be  drawn  from  the  words  of  Lacombe,  J.,  and  we  so 
hold.  The  question  now  is  whether  the  evidence  recited  fulfills  the 
shipper's  duty ;  we  hold  it  does. 

A  construction  less  stringent  than  the  foregoing  would  be  opposed  to 
a  long  course  of  decision.  Every  exception  in  a  bill  of  lading  must 
receive  a  construction  not  "nullifying  and  destroying  the  implied  obli- 
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gation  of  the  shipowner  to  provide  a  ship  proper  for  the  performance 
of  the  duty  undertaken."  The  Carib  Prince,  170  U.  S.  at  659,  18  Sup. 
Ct.  753,  42  L.  Ed.  1181,  citing  Steel  v.  State  Line  S.  S.  Co.,  L.  R.  3 
App.  Cas.  72.  Taken  literally,  this  exception  against  any  wetting  by 
sea  water  would  be  good  against  the  flooding  of  a  hold  by  the  break- 
down of  any  one  of  a  score  of  structural  pieces,  and  would  amount  to 
abnegation  of  the  carrier's  duty  to  furnish  a  seaworthy  vessel  and  use 
due  diligence  to  keep  her  so.  An  instance  of  such  injtiry  is  shown  in 
The  Citta  di  Palermo,  226  Fed.  529,  141  C.  C.  A.  285.  That  case  went 
off  on  another  point,  but  the  facts  are  instructive. 

There  may  be  instances  of  infrequent  sea  water  damage,  to  which 
this  exception  might  reasonably  apply.  Cf.  The  Ontario,  115  Fed.  769, 
53  C.  C.  A.  199,  where  a  ballast  tank  leaked.  Whether  it  could  ever  at- 
tach where  the  common  exception  against  peril  of  the  seas  would  not  be 
equally  available  may  be  doubted,  but  is  not  decided.  All  that  is  now 
held  is  that  this  exception  cannot  be  construed  to  relieve  respondent, 
without  at  the  same  time  relieving  from  the  consequences  of  unsea- 
worthiness, and  refusing  to  credit  plain  and  persuasive  evidence  of  neg- 
ligence. 

The  decree  bdow  is  affirmed,  with  interest  and  costs. 


KBW  TOBK,  N.  H.  &  H.  B.  CO.  et  al.  r.  BALLOU  ft  WRIGHT. 

«»rcDit  Oooxt  of  Appeals,  Ninth  Olrcnlt.    June  «»  1917.) 

Na2863. 

1.  CoiacEKcs  «=396— FiitDiwos  OF  IimcBSTATB  CoiafKBOB  ComnastOK— Cab- 

BiAos  OF  Goods — Ovkbchabokb. 

Under  Act  Feb.  4,  1887,  c.  104,  §1,^  Stat  879  (Cwnp.  St  1916,  |  8563). 
providing  that  enlarges  for  the  transportation  of  persons  or  properly  sdiaU 
be  reasonable  and  Just;  section  8  (Comp.  St  1916,  |  8572),  dedarlng,  In 
case  any  conunon  carrier  sabject  to  the  provisions  of  the  act  shall  do, 
cause  to  be  done,  or  permit  any  matter  or  thing  prohibited  or  declared 
to  be  unlawful,  it  shall  be  liable  to  the  person  or  persons  Injured ;  and 
section  16  (Cooip.  St  1916,  i  85S4),  relating  to  findings  by  the  Interstate 
Commerce  Commission  on  the  reasonableness  of  rates,  and  dedarlng  that 
the  findings  and  orders  of  the  Commission  shall  be  prliKa  fi&de  eTldenoe 
of  the  facts  therein  stated — a  finding  by  the  Commission  that  the  rate 
charged  petitioner  was  unreasonable,  and  that  petitioner  was  damaged 
to  an  amount  stated,  is  prima  facie  correct 

[Ed.  Note.— For  other  cases,  see  Comnferce,  Gent  Dig.  |  14S.] 

2.  Cabbiebs  ^s>202 — Cabbiaob  of  Goods— Rates— Dibckimimation. 

Where  a  railroad  company  exacted  unreasonable  freight  rates,  wbidi 
were  paid  by  petltl<wer,  to  whom  merchandise  was  consigned,  petitioner's 
recovery  of  damages  on  account  of  the  unjust  charges  cannot  be  denied, 
because  petitioner,  in  disposing  of  tlie  mereliandlse,  sold  it  for  a  price 
In  excess  of  the  factory  list  price,  so  as  to  cover  the  discrimination  in. 
(diarges. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  90e-«15.] 
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3.  Cabbibrs  <6=s>202 -Cabbiaob  or  Goods— Unbhasohabtk  Rates: 

The  proper  measure  of  damages  suffered  by  one  on  account  of  the  ex- 
action of  unreasonable  freight  charges  Is  the  difference  between  the  tin- 
Teasonable  diarges  and  reasonaUe  charges. 

[Ed.  Note.— ror  other  cases,  see  Garners,  Cent  Dig.  ||  906-915.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Charles  E.  Wolverton,  Judge. 

Petiticm  by  Ballon  &  Wright,  a  corporation,  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company,  a  corporation,  and  others. 
There  was  a  judgment  for  petitioner,  and  defendants  bring  error.  Af- 
firmed. 

Action  to  recover  damages  sustained  by  reason  of  the  exaction  and 
collection  of  excessive  freight  rates  upon  certain  carload  shipments 
of  motorcycles  from  Armory,  Mass.,  to  defendant  in  errcH*,  at  Portland, 
Or.    Judgment  for  petitioner.    Respondents  allege  error. 

H.  A.  Scandrett,  of  Chicago,  111.,  and  W.  W.  Cotton,  Charles  E. 
Cochran,  and  Arthur  C.  Spencer,  all  of  Portland,  Or.,  for  plaintiffs  in 
error. 

Will  H.  Bard,  of  Portland,  Or.,  and  James  E.  Fenton,  of  San  Fran- 
cisco, Cal.,  for  defendant  in  error. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

MORROW,  Circuit  Judge.  1.  This  is  an  action  brought  by  the 
petitioner,  a  corporation,  under  section  16  of  the  act  to  regulate  com- 
merce, appro^'ed  February  4,  1887  (24  Stat.  379),  as  amended  by  Act 
March  2,  1889,  c.  382,  §  5,  25  Stat.  859,  Act  Tune  29,  1906,  c.  3591,  § 
5,  34  Stat  590,  and  Act  June  18,  1910,  c.  309,  §  13,  36  Stat.  554  (Comp. 
St.  1916,  §  8584),  to  recover  from  the  respondents,  as  conunon  carriers 
engaged  in  interstate  cwnmerce,  damages  awarded  to  the  petitioner  by 
the  Interstate  Commerce  Commission  on  account  of  unjust  4nd  unrea- 
sonable rates  charged  and  collected  from  the  petitioner  for  the  trans- 
portation of  certain  specified  quantities  of  motorcycles  in  carload  lots 
from  Armory,  Mass.,  to  Portland,  Or. 

It  is  alleged  by  the  petitioner,  in  substance,  that  upon  a  hearing  be- 
fore the  Interstate  Commerce  Commission  it  was  found  that  the  com- 
modity rate  charged  and  collected  by  the  respondents  from  the  peti- 
tioner for  services  rendered  in  the  transportation  of  certain  shipments 
of  motorcycles  was  unjust,  unreasonable,  and  excessive  to  the  extent 
that  it  exceeded  the  first-class  rate  in  effect  at  the  time  the  shipments 
were  made,  and  that  the  petitioner  was  damaged  to  the  extent  of  the 
difference  between  the  commodity  rate  charged  and  collected  and  the 
first-class  rate  in  effect  at  that  time,  and  that  the  petitioner  was  entitled 
to  an  award  of  reparation  for  such  difference;  that  thereafter  the  In- 
terstate Commerce  Commission  made  an  award  to  the  petitioner  in 
reparation  of  such  damages  in  several  specified  sums,  amounting  in 
the  aggregate  to  $828.13,  with  interest  from  January  1,  1913,  and  ap- 
portioned the  same  between  the  respondents  over  whose  lines  the  said 
respective  shipments  were  carried,  and  directed  that  the  said  several 
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sums,  with  interest,  as  apportioned,  be  paid  to  the  petitioner  by  the  re- 
spondents on  or  before  the  1st  day  of  October,  1914;  that,  the  respond- 
ents having  refused  to  pay  the  award,  petitioner  brought  ibis  suit  to  re- 
cover the  damages  sustained  by  it  in  consequence  of  the  violation  of  the 
provisions  of  the  act  to  regulate  commerce,  together  with  interest  and 
reasonable  attorney's  fees,  costs,  and  disbursements. 

The  petitioner  set  forth  in  its  complaint  in  detail  the  amounts  of  die 
various  overcharges,  alleging,  in  substance,  that  the  commodity  rate 
of  $4  per  100  pounds  charged  and  collected  6y  the  respondents  was  un- 
just, unreasonable,  and  excessive,  and  that  the  first-class  rate  in  effect 
at  the  time  the  shipments  were  made  should  have  been  applied  to  mo- 
torcycles in  carload  lots,  and  that  by  reason  of  the  said  unjust,  un- 
reasonable, and  excessive  rate  charged  and  collected  for  the  service 
rendered  the  petitioner  had  suffered  and  sustained  damages  to  the  ex- 
tent of  the  difference  between  the  commodity  rate  charged  and  collect- 
ed and  the  reasonable  amount  which  petitioner  would  have  paid  on  car- 
load lots,  based  upon  the  first-class  rate  in  effect  at  that  time. 

The  respondents  answered  the  complaint,  and,  in  substance,  denied 
that  the  commodity  rate  charged  and  collected  was  unjust,  unreasona- 
ble, or  excessive,  and  denied  that  the  first-class  rate  in  effect  at  the  time 
the  shipments  were  made  was  just  and  reasonable,  or  that  the  same 
should  have  been  applied  to  motorcycles  in  carload  lots ;  and,  for  a  fur- 
ther and  separate  answer  and  defense,  the  respondents  alleged,  in  an 
amended  answer,  in  substance,  that  the  petitioner  in  the  management  of 
its  business  sold  each  motorcycle  to  the  trade  at  a  retail  price  of  $15  in 
excess  of  the  factory  list  price,  which  said  sum  was  added  to  cover  and 
did  cover  the  difference  in  freight  charges  sought  to  be  recovered  as 
damages  by  the  petitioner. 

The  petitioner  interposed  a  demurrer  to  this  further  and  separate 
answer  and  defense ;  but  the  court  suspended  a  ruling  on  this  demurrer 
until  after  the  testimony  had  been  taken.  Thereupon  the  petitioner 
filed  a  reply,  denying  the  matters  and  things  contained  in  the  further 
and  separate  answer ;  and,  a  jury  bein^  waived,  the  proceedings  before 
the  Interstate  Commerce  Commission,  including  the  report  of  the  Com- 
mission and  the  award  authorizing  the  reparation,  were  offered  in  evi- 
dence, and  the  petitioner  offered  evidence  as  to  what  ^ould  be  a  rea- 
sonable attorney's  fee  in  the  event  it  should  prevail  in  the  action.  It 
was  thereupon  stipulated  between  the  parties  that  the  only  question  for 
the  determination  of  the  court  was  the  reasonableness  or  unreasonable- 
ness of  the  rate  charged  and  collected,  and  the  meastu-e  of  damages,  if 
any,  sustained  by  the  petitioner.  The  court  sustained  the  demurrer  of 
the  petitioner  to  the  further  and  separate  answer  and  defense  of  the 
respondents,  and  made  findings  of  fact  and  conclusions  of  law,  and  en- 
tered a  judgment  in  favor  of  the  petitioner  and  against  the  respondents 
in  accordance  with  the  order  of  reparation  of  the  Interstate  Commerce 
Commission,  together  with  attorney's  fees  and  costs. 

[  1  ]  The  law  provides  that : 

"All  charges  made  for  any  service  rendered  or  to  be  rendered  In  the  tram- 
iwrtatlon  of  passengers  or  property  •  •  •  shall  be  reasonable  and  Just; 
and  every  unjust  and  unreasonable  charge  for  such  service  Is  prohibited  and 
declared  to  be  unUwfnL"    Section  1.  Act  Feb.  4,  U|S7  (24  Stat  879). 
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It  is  also  provided : 

"Tbat  In  case  any  common  carrier  subject  to  the  provMons  of  tbis  act  sball 
do,  cause  to  be  done,  or  permit  to  be  done  any  act,  matter,  or  tblng  in  tbls 
act  prohibited  or  declared  to  be  tinlawfal,  •  •  •  mdi  comloot)  carrier 
shall  be  liable  to  the  person  or  persons  Injured  thereby  for  the  fall  amouitt 
of  damages  snstalned  In  consequence  of  any  such  violation  of  the  proTlsions 
of  this  act,  together  with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed 
by  the  court  in  every  case  of  recovery,  whldi  attorney's  fee  shall  be  taxed 
and  collected  as  part  of  the  costs  to  the  case."  Section  8,  Act  S^.  4,  188T 
(24  Stat.  S82). 

The  Interstate  Commerce  Commission  has  found  as  a  fact,  on  testi- 
mony before  it,  that  the  rate  charged  the  petitioner  was  unreasonable, 
and  that  the  petitioner  had  been  damaged  thereby.  It  also  found  the 
amount  of  reparation  due  thereon,  on  the  basis  of  the  Commission's 
decision,  and  the  Commission  thereupon  ordered  and  required  that,  aS 
reparation  on  account  of  the  unreasonable  rate  charged,  the  respond- 
ents should  pay  to  the  petitioaer  the  specific  sums  amounting  in  the  ag" 
gregate  to  $828.13.  The  report  of  the  Commission  contaming  these 
findings  of  fact  and  6rders  isprima  facte  evidence  of  the  matters  there- 
in stated.    Section  16y  Act  Feb.  4,  1887  (24  Stat.  384). 

The  court  below  also  found  as  a  fact  that  the  petitioner  had  been 
damaged  in  an  amount  equal  to  the  difference  between  the  amounts 
charged  and  collected  on  the  several  shipments  made  by  the  petitioner 
and  the  amounts  it  would  have  paid  at  the  first-dass  rate  contempora* 
neously  in  effect,  amounting  in  the  ag^egate  to  $828.13.  In  the  case 
of  Southern  Pacific  Co.  v.  Goldfield  Consolidated  Milling  &  Transpor- 
tation Co.,  220  Fed.  14, 18,  135  C.  C.  A.  590,  594,  this  court  had  before 
it  this  identical  question,  and  Judge  Ross,  rendering  the  opinion  of  the 
court,  said: 

"The  fact  that  the  defendant  in  error  was  damaged  In  the  parUcnlars  speci- 
fied, as  well  as  the  extent  of  sudi  damage,  was  therefore  expressly  found 
by  the  Commission  in  the  present  case;  and  that  finding  of  facts,  like  all 
other  facts  found  by  it,  is,  by  the  Interstate  Commerce  Act  of  February  4, 
1887.  as  amended  by  the  acts  of  March  2,  1889,  and  June  29,  1906  (24  Stat 
c.  104,  2S  Stat.  c.  882,  and  84  Stat.  c.  3991  (Comp.  St.  1913,  |  8584]),  ex-. 
pressly  made  prima  fade  eTldence.  Bdng  Introduced  by  the  plaintiff  on  tb* 
trial  in  the  court  below,  and  there  being  nothing  in  any  of  the  other  evldoioe 
given  on  the  trial  In  conflict  therewith,  it  must  be  here  taken  that  the  plain- 
tiff In  the  case  was  damaged  by  the  unlawful  act  of  the  defendants  below, 
plaintiffs  in  error  here,  to  the  extent  and  in  the  amounts  for  which  the  court 
gave  judgment" 

[2]  2.  But  in  the  present  case  the  respondents  set  up  in  their  amend- 
ed answer,  as  a  further  and  separate  defense,  that  the  petitioner  sold 
each  motorcycle  to  the  trade  at  a  retail  price  of  $15  in  excess  of  the 
factory  list  price;  that  said  sum  was  added  to  cover,  and  did  cover, 
the  difference  in  freight  charges  sought  to  be  recovered  as  damages  by 
the  petitioner.  To  this  further  and  separate  defense  the  petitioner  de- 
murred, and  the  court  sustained  the  demurrer.  Upon  the  trial  the  court 
also  refused  to  permit  testimony  in  support  of  this  separate  defense. 
This  brings  us  to  the  question,  as  one  of  law,  which  may  be  concretely 
stated  in  this  form:  Can  petitioner  be  deprived  of  the  reparation  pro- 
vided by  law  because  in  the  petitioner's  business  the  freight  paid  was 
242F.— «6 
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entered  as  an  element  of  cost  and  was  passed  along  to  the  ultimate  pur- 
chaser in  the  selling  price  ? 

In  Burgess  v.  Transcontinental  Freight  Bureau,  13  Interst.  Com. 
Com'n,  668,  680,  decided  in  1908,  the  Interstate  Commerce  Commis- 
sion had  before  it  this  identical  question,  M^ich  the  Commission  dispos- 
ed of  in  the  following  language: 

"These  complainants  were  sblppers  of  taaidwood  lumber  to  this  destination, 
and  they  were  entitled  to  a  reasonable  rate  from  the  defendants  for  the  serv- 
ice of  transportation.  An  unreasonable  rate  was  in  &ct  exacted.  They  were 
thereby  deprived  of  a  legal  rleht.  and  the  measure  of  their  damage  Is  the  dif- 
ference l)etween  the  rate  to  which  they  were  entitled  and  the  rate  which  they 
were  compelled  to  pay.  If  coniplalnnnts  were  obliged  to  follow  every  trans- 
action to  Its  ultimate  result,  and  to  trace  out  the  exact  commercial  effect  of 
the  freight  rate  paid,  it  would  never  be  possible  to  show  damages  with  suffi- 
cient accuracy  to  justify  giving  them.  Certainly  these  defendants  are  not 
entitled  to  this  money  which  they  have  taken  from  the  complainants,  and  they 
ought  not  to  be  heard  to  say  that  they  should  not  be  required  to  refund  this 
amount,  because  the  complainants  themselves  may  have  obtained  some  por- 
tion of  this  sum  from  the  consumer  of  the  couumodity  transported." 

In  Nicola,  Stone  &  Myers  Co.  v.  L.  &  N.  R.  R.  Co.,  14  Interst.  Com. 
Com'n,  199,  207,  the  claims  against  the  carriers  involved  reparation  on 
shipments  oi  lumber  between  points  of  origin  and  destination,  and 
opposition  to  the  claims  of  the  shippers  bi  such  lumber  on  the  ground 
that  in  the  general  course  of  the  lumber  business  the  lumber  is  ordi- 
narily sold  by  the  manufacturer  or  millman  f .  o.  b.  cars  at  the  mill  at 
prices  taking  into  account  the  amount  of  the  freight  which  must  be  paid 
for  transportation  from  that  point  to  destination ;  that  the  purchaser 
to  whom  it  is  consigned  protects  himself  against  the  injury  caused  by 
the  excess  amount  of  the  rate  by  adding  to  the  price  of  the  lumber,  thus 
imposing  the  burden  or  injury  upon  the  consumer;  and  ttiat  if  any 
one  of  the  parties  is  entitled  to  a  refund  it  was  the  latter.  This  claim 
was  rejected ;  Commissioner  Clements,  speaking  for  the  Commission, 
giving  this  reason : 

"The  suggestion  *  *  *  would,  If  foHowed,  lead  the  Commission  away 
from  the  direct  residts  of  the  act  of  the  carrier  in  the  establishment  and 
taction  of  an  unjust  rate  into  the  domain  of  indirect  and  remote  conse- 
quences, and  perhaps  into  questions  of  equity  between  the  vendor  and  ven- 
dee of  the  lumber.  The  vendor  sells  the  lumber  for  the  best  price  he  can 
i;et,  and  the  vendee  buys  at  as  low  a  figure  as  he  can.  The  price  which  the 
one  is  able  to  get  and  the  other  must  pay  is  of  necessity  fixed  or  controlled 
by  many  Influences,  including,  of  course,  the  transportation  charges.  •  •  » 
We  do  not  understand  that  the  act  to  regulate  commerce  contemplates  or  au- 
thorizes the  appllaitlon  by  the  Commission  of  its  provisions  in  respect  to 
reparation  on  account  of  unreasonable  rates  In  such  manner  Whatever  a 
court  of  equity  might  he  able  to  do  and  be  Justlfled  in  doing  In  dealing  with 
the  relations  between  the  vendor  and  vendee  of  the  lumber  in  reference  to 
the  rates  or  other  considerations,  the  Commission  is  confined  in  the  making  of 
awards  for  reparation  to  the  Injury  or  damage  sustained  by  those  who  are 
the  real  and  substantial  parties  at  interest  in  the  transaction  In  which  8uc*> 
transportation  charges  have  been  made.  The  reparation  is  due  to  the  person 
who  has  been  required  to  pay  the  e.^cesslve  charge  as  the  prloe  of  trans- 
portation. It  follows  that  we  must,  in  making  orders  of  reparation  In  these 
cases,  upon  proper  proof  of  the  shipments,  make  such  orders  in  favor  of  those 
who  paid  the  charges  as  freight  charges,  op  on  whose  account  the  some  vere 
paid,  and  who  were  the  true  owners  of  the  property  transported  during  the 
period  of  transportation."  .> 
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In  Kiridelon  v.  Southern  Pacific  Company,  17  Interst.  Com.  Com'n, 
251,  254,  the  Commission  again  considered  this  question,  saying: 

"The  defendants  farther  contend  that  the  complainhnts  herein  have  not 
shown  that  they  were  daiaaiiced.  R  Is  well  settled  that  reparation  in  any 
given  case  Is  due  the  person  t^ho  has  heen  required  to  pay  an  unlawful  charge 
as  the  price  of  tnniBi>ortation.  The  shipper  whb  has  been  charged  an  nn*' 
lawful  rate,  and  who  is  the  owner  of  goods  transported,  is  entitled  to  repay- 
ment wlthont  the  imposition  of  the  impossible  task  upon  the  Commission  of 
ascertaining  the  nltlmate  profits  accruing  froa^  the  business  of  the  shipper. 
Moreover,  the  owner  of  the  fright,  who  has  been  required  to  pay  an  unrea* 
sonable  rate,  is  entitled,  upon  proper  complaint  and  showing,  to  xeparation.- 
irrespective  of  the  profits  accruing  from  his  business." 

The  case  of  Ballou  &  Wright  v.  N.  Y.>  N.  H.  &  H.  R.  R.  Co.,  34 
Interst.  Com,  Com'n,  120,  121,  was  between  the  same  parties,  and  the 
same  questions  were  involved  as  in  the  present  case.  In  that  case  the 
Commission  said: 

"The  case  Is  similar  to  Ballon  &  Wright  v.  N.  T.,  N.  H.  &  H.  B.  B.  Co., 
Docket  No.  5616  [the  present  ease],  in  which  the  rates  applied  on  similar 
shipments  were  found  unreasonable,  and  r^mration  was  awarded.  A  copy 
of  the  transcript  of  testimony  In  that  case  iras  Introduced  in  evidence  in  this 
proceeding,  with  certain  additional  evidence  adduced  to  establish  the  fact  of 
the  shipments  here  involved.  The  single  question  contested  is  complainant's 
right  to  reparation,  defendants  showing  that  complainant  added  an  arbitrary 
sum  of  $15  to  the  sale  price  of  each  motorcycle  to  cover  freight  and  local 
drayage  charges,  from  which  they  argue  that  complainant  suffered  no  dam- 
age and  therefore  is  not  entitled  to  reparation.  •  •  •  Carriers  cannot  be 
heard  to  say  that  reparation  for  the  exaction  of  unreasonable  freight  rates 
shonld  be  denied  because  the  shipper  or  consignee,  from  whom  the  same  baa 
been  collected,  has  on  that  acconnt  secnred  a  hij^er  price  for  the  commodity 
from  his  purchaser." 

[3]  3.  In  the  case  of  Meeker  &  Co.  v.  Lehigh  Valley  R.  R.,  236  U. 
S.  412, 428, 35  Sup.  Ct.  328,  335  (59  L.  Ed.  644,  Ann.  Cas.  1916B,  691), 
the  Supreme  Court  of  the  United  States,  disciJssing  the  force  and  effect 
to  be  given  the  reports  and  orders  of  the  Interstate  Commerce  Com- 
mission upon  a  question  of  this  character  arising  upon  a  claim  against 
the  carrier  for  unreasonable  rates  and  unjust  discrimination,  said : 

"But  it  is  said  that  the  reports  disclose  that  the  Commission  applied  an 
erroneous'  and  Inadmissible  measure  of  damages,  and  therefore  that  no  ef- 
fect can  be  given  to  the  award.  What  the  reports  really  disclose  is  that 
the  Commission,  'upon  consideration  of  the  evidence  adduced  upon  the  hear- 
ing upon  the  question  of  reparation,'  found  (a)  that  by  reason  of  the  imjust 
discrimination  reuniting  from  giving  the  rebate  to  the  Lebigb  Valley  Coal 
Company  Meeker  &  Co.  were  'damaged  to  the  extent  of  the  difference'  be- 
tween what  they  actually  paid  from  November  1,  1900,  to  August  1,  1901, 
and  what  they  would  have  paid,  bad  they  been  dealt  with  on  the  same  basis 
as  was  the  Coal  Company;  and  (b)  that  by  reason  of  being  charged  an  ex- 
cessive and  unreasonable  rate  from  August  1,  1901,  to  July  17,  1907,  Meeker 
&  Co.  were  'damaged  to  the  extent  of  the  difference'  between  what  they  actu- 
ally paid  and  what  they  would  have  paid  had  they  been  given  the  rate  which 
the  Commission  fonnd  would  have  been  reasonable.  In  this  we  perceive  noth- 
ing pointing  to  the  application  of  an  erroneous  or  inadmissible  measure  of 
damages.  The  Commission  was  authorized  and  required  by  section  8  of  the 
act  to  regulate  commerce  to  award  'the  full  amount  of  damages  sustained,' 
and  that,  of  course,  was  to  be  determined  from  the  evidence.  If  it  showed 
that  the  damages  corresponded  to  the  rebate  in  one  Instance  and  to  the  over- 
charge in  the  other,  the  claimant  was  entitled  to  an  award  upon  that  basis. 
TChe  case  of  Feuusyivania  Bailroad  v.  InteniatlonBl  Coal  Mining  Co.,  230 
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U.  S.  184  [33  Sap.  Gt  SSSi  67  L.  Ed.  1446,  Ann.  C»s.  1D15A.  315L  Is  cited  u 
holding  otherwise,  but  It  does  not  do  so.  There  a  shipper,  without  proving 
that  he  sustained  any  damages,  sought  to  recover  from  a  carrier  for  giving 
a  rebate  to  another  shipper,  and  this  court,  referring  to  section  8,  said  (230 
U.  8.  203,  S3  Sup.  Ct  page  888,  57  L.  £d.  1446,  Aon.  Gas.  1915A,  315):  'The 
measure  of  damages  was  the  pecuniary  loss  in^oted  on  the  plaintiff  as  the 
result  of  the  rebate  paid.  Those  damages  might  be  the  same  as  the  rebate, 
or  less  than  the  rebate,  or  many  times  greater  titan  the  rebate;  bat  anleas 
they  were  proved  they  could  not  be  recovered.  Whatever  they  were  tbey 
could  be  recovered.'  There  is  nothing  in  either  report  of  the  Commission 
which  la  in  conflict  with  what  waa  said  in  tbat  case.  On  the  contrary,  the 
plain  import  of  the  findings  is  that  the  amounts  awai;ded  represent  the  daim- 
ant's  actual  pecuniary  loss ;  and.  In  view  of  the  recital  that  the  findings  were 
based  npon  the  evidence  adduced,  it  must  be  presumed,  there  being  no  show- 
ing  to  the  contrary,  that  tiiey  were  justified  by  U." 

The  Interstate  Commerce  Commission  in  that  case  had  found  that, 
by  reason  of  being  charged  an  excessive  and  unreasonable  rate,  the 
shipper  had  been  damaged  to  the  extent  of  the  difference  between  what 
it  actuaHy  paid  and  what  it  would  have  paid,  had  it  been  given  the  rate 
which  the  Commission  found  would  have  been  reasonable.  Against 
this  report,  the  carrier  contended  that  the  shipper  had  failed  to  jwove 
by  competent  evidence  that  it  had  sustained  damage,  and  that  tiie  meas- 
ure of  damages,  if  any,  should  have  been  the  loss  to  the  shipper  as  the 
result  oi  the  discriminatioii  or  unreasonable  rate.  But  the  Supreme 
Court  could  find  nothing  in  the  report  of  the  Comnrission  in  that  case 
pointing  to  the  application  of  an  erroneous  or  inadmissible  measure  of 
damages  in  favor  of  the  shipper,  and  neither  can  we  find  in  this  case 
anything  pointing  to  an  erroneous  or  inadmissitde  measure  of  damages 
in  favor  of  the  shipper. 

The  judgment  of  the  lower  court  is  affirmed,  with  attorney's  fee  in 
favor  of  the  defendant  in  etror  allowed  at  $150,  to  be  taxed  as  part  of 
Its  costs  npon  this  writ  qf  error.- 


HAH  SQBB  V.  WHITB,  Commissioner  of  Imnilgratlcn. 

(Circuit  Court  of  Anteals,  Ninth  Cliealt.    Jons  26,  1A170 

No.  2946. 

L  Habeas  Conpus  <E=>6— Grant  of  Wnrr— Discbetiow. 

On  an  application  for  a  writ  of  habeas  corpus  by  a  Chinese  woman, 
seeking  admission  to  the  country  as  the  wife  of  a  native-bom  dtizen. 
there  was  no  merit  in  the  claim  tliat  the  evidence  was  so  conclusive  that 
the  District  Court  abused  its  discretion  in  refusing  to  grant  the  writ, 
where  there  were  serious  discrepancies  between  the  testimony  of  the 
alleged  husband  and  his  statements  when  he  applied  for  a  return  cer- 
tlflcate  before  making  a  trip  to  China'. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Gent  Dig.  |  6.} 

2.  Axave  ©=332(13) — Dkpobtatioit  of  CinwESB— Appeals. 

Though  the  fact  that  the  immigration  inspector,  conducting  the  exam- 
ination on  an  application  of  a  Chinese  woman  to  enter  the  country  as  the 
wife  of  a  citizen,  believed  that  she  was  the  wife  of  the  alleged  husband, 
was  entitled  to  consideration,  it  did  not  affect  the  right  of  the  Commls- 
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■loner  of  Immlgratfam  and  Secretary  of  Labor  to  decide  an  appeal  on  ttae 

merits. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  i  05.] 

8.  AusNs  «=332(4) — Depobtation   of  CHZNBaB— Ihfbibonuent-Coiixumca- 
TioN  Betwesit  Alien  and  Others. 

There  was  no  Injustice  In  deny  In);  communication  between  a  Chinese 
woman,  seeking  admission  to  the  country  as  the  wife  of  n  citizen,  and  her 
alleged  husband,  pending  the  deterutlnatloa  of  the  matter  by  the  immigra- 
tion authorities. 

[Ed.  Note.— For  other  caseB,  see  AUens,  Cent.  Dig.  {{  93,  91] 
4.  AmiTs  9=»32(4)— Dkportation  or  Chiiibsb— Impbiboi«muit— Goiuttnica- 
TioR  Bktwebit  Atmr>  akd  Otbkis. 

The  rules  of  the  Bureau  of  Immigration  governing  the  admission  at 
Chinese  provide  that,  after  notice  of  appeal  has  been  filed,  the.  applicant's 
counsel  shall  be  permitted  to  examine  the  record;  that  wttliin  10  days 
after  the  excluding  declslcn  is  rendered,  unless  further  delay  is  required 
to  Investigate  and  report  upon  new  evidence,  the  complete  record  shall 
be  forwarded  to  the  Secretary  of  Labor ;  and  that  If,  on  appeal,  evidence 
in  addition  to  that  brought  out  at  the  hearing  Is  submitted.  It  shall  be 
made  the  subject  of  proofpt  investlgntion  by  the  officer  In  charge  and  be 
accomi)aaled  by  bis  report  Held  that,  as  the  rules  contemplate  the  possl- 
biUty  of  the  sabmlasioa  of  crvldence  In  addition  to  that  broogbt  out  at 
the  hearing,  the  refusal  to  penult  tbe  applicant's  counsel  to  communicate 
with  her  pending  an  appeal  deprived  her  of  a  fair  hearing,  as  the  right 
to  submit  additional  or  further  evidence  could  not  be  availed  of,  unless 
she  could  MKOtuunicate  with  her  counsel,  who  bad  examined  the  record 
and  read  the  testimony. 

[Ed.  Note.— For  other  eases,  see  AUens,  Cent  Die.  {{  83^  M.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Jtidge. 

Habeas  corpus  by  Mah  Shee,  by  Chung  Leong,  against  Edward 
White,  as  Commissioner  of  Immigration  at  the  Port  of  San  Francisco, 
Cal.  From  an  order  denying  the  writ,  the  petitioner  appeals.  Order 
set  aside,  and  cause  remanded,  with  directions. 

George  A.  McGowan,  of  San  Francisco,  Cal.,  for  appellant. 
John  W,  Preston,  U.  S.  Atty.,  and  Casper  A.  Ombaun,  Asst  U.  S. 
Atty.,  both  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Mah  Shee,  a  Chinese  woman,  appellant 
herein,  applied  to  enter  the  United  States  at  San  Francisco.  She 
claimed  to  be  the  wife  of  Chung  Leong,  a  Chinaman,  native  citizen  of 
the  United  States  returning  from  a  visit  to  China  in  August,  1916. 
Mah  Shee  came  with  him,  and  her  application  to  enter  the  United 
States  as  the  wife  of  a  citizen  thereof  was  heard  before  an  immigration 
inspector  under  orders  of  the  Commissioner  of  Immigration.  After 
examination  of  the  witnesses,  the  inspector  found  that  the  woman  was 
the  wife  of  Chung  Leoog,  a  nativer-born  citizen  of  the  United  States, 
and  he  recommended  that  she  be  admitted,  but  this  recommendation 
was  not  followed  by  the  commissioner,  who  denied  admission  upon  the 
ground  that  the  statements  of  the  applicant  and  her  alleged  husband 
were  "wholly  false." 
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On  September  4,  1916,  counsel  for  the  applicant  asked  a  reopening 
of  the  case.  With  this  application  to  reopen  were  presented  several 
affidavits,  including  one  by  Chung  Leong,  wherein  he  stated  substan- 
tially that  at  his  examination  before  the  inspector  certain  mistakes 
through  misunderstanding  had  been  made  by  him.  He  set  forth  the 
particular  parts  which  he  desired  to  set  straight  in  his  testimony.  The 
commissioner  at  San  Francisco  granted  application  to  reopen  the  case, 
but  wrote  that  the  reopening  would  be — 

"for  the  introdnclng  of  a  supplementary  report  by  the  examining  Inspector 
aa  .to  the  demeanor  of  the  witnesses,  and  for  a  statement  as  to  whether  or 
sot  said  witnesses  had  been  previously  discredited  before -this  office.  In  so 
doing,  such  supplementary  report,  together  with  the  affidavits  which  accom- 
panied your  letter  flrst  above  mentioned  will  b«  considered  by  this  office,  and 
a  new  decision  rendered." 

The  inspector  made  a  supplementary  report,  stating  that  none  of  the 
witnesses  had  been  discredited  by  the  immigration  onice  to  his  knowl- 
edge ;  that  the  demeanor  of  the  applicant  was  good,  as  she  answered 
all  questions  without  hesitation ;  and  that  the  demeanor  of  the  alleged 
husband  was  not  as  good.  The  inspector  added,  "The  applicant  has 
to  my  mind  every  appearance  of  respectability."  No  new  oral  hearing 
was  had,  but  the  commissioner  stated  that,  "after  full  hearing  and 
careful  consideration  of  all  the  evidence  submitted  and  adduced,"  the 
existence  of  the  relationship  claimed  by  Mab  Shee  to  Chung  Leong 
was  not  established  to  his  satisfaction,  and  the  application  was  denied 
Notice  of  appeal  was  given  September  15,  1916,  and  copy  of  the  testi- 
mony was  furnished  counsel  for  Mah  Shee.  Counsel  in  communica- 
tion to  the  commissioner  at  San  Francisco  requested  opportunity  to 
read  the  report  of  the  law  offioar  which  had  been  made  the  basis  of  the 
first  excluding  decision.  This  request,  however,  was  denied  on  Sep- 
tember 19th.  On  September  20th  counsel  for  the  applicant  acknowl- 
edged the  receipt  of  the  letter  of  the  commissioner  at  San  Francisco 
denying  their  application  to  have  the  review  of  the  law  section  opened 
to  their  inspection,  and  wrote: 

"We  now  request  an  interview  with  this  applicant  with  her  hosband  as  a 
basis  for  the  Introduction  of  further  evidence  in  support  of  her  appeal." 

On  September  25th  the  acting  commissioner  answered  this  letter 
in  this  way : 

"*  *  *  Tou  are  advised  that  the  request  contained  therein  that  yon 
as  ooonsel  and  the  applicant's  alleged  husband  be  permitted  to  interview  the 
applicant  as  a  basis  for  the  introduction  of  farther  evidence  In  support 
of  her  appeal  must  be  denied  as  there  is  no  authority  In  either  the  law  or 
regulations  for  such  a  procedure." 

Two  days  afterwards  counsel  for  Mah  Shee  again  wrote  to  die  com- 
missioner asking  permission  for  Chung  Leong,  as  husband  of  Mah 
Shee,  to  see,  talk  to,  and  confer  with  and  comfort  his  \yife  who  had 
been -held  "incommunicado"  and  away  from  her  husband  since  her 
arrival.  On  September  27th,  this  request  vras  denied  on  the  ground 
that  the  case  was  still  pending  before  the  department.  In  time  appeal 
to  the  Secretary  of  Labor  was  perfected.  Counsel  appearing  in  Wash- 
ington were  notified  that,  the  case  wa$  "ready  for  inspection"  and  briefs 
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could  be  filed.  Counsel  filed  htitt  and  made  oral  argfUment,  but  the 
appellant  was  ordered  deported. 

Chung  Leong,  as  husband,  on  his  own  behalf  and  on  behalf  of  Mah 
Shee,  alleged  to  be  his  wife,  applied  for  writ  of  habeas  corpus,  and  the 
immigration  record  of  Mah  Shee  was  filed  with  the  District  Court  up- 
on the  hearing  of  the  demurrer.  The  District  Court  sustained  the  de- 
murrer and  this  appeal  issued. 

Mah  Shee,  through  her  counsel,  urges  these  points :  First,  that  the 
evidence  presented  was  so  conclusive  in  its  character  that  it  was  an 
abuse  of  discretion  to  refuse  to  be  guided  by  it ;  second,  that  the  hear- 
ing was  not  fair,  in  that  the  right  of  counsel  was  so  curtailed  as  to 
negative  its  value  to  the  alien,  and  thus  she  was  deprived  of  the  right 
to  submit  evidence  and  properly  to  defend  herself. 

[1,  2]  We  find  it  unnecessary  to  quote  the  testimony  taken.  But 
the  point  that  the  evidence  was  of  sudi  a  conclusive  character  that  the 
District  Court  abused  its  discretion  in  refusing  to  grant  the  writ  is 
answered  by  the  fact  that  there  were  serious  discrepancies  between 
the  testimony  given  by  Chung  Leong,  December  9,  1914,  when  he  ap- 
plied for  a  native's  return  certificate,  and  that  given  by  him  in  the 
present  matter.  For  example,  prior  to  his  departure  for  China  <mi 
December  9,  1914,  he  said  that  he  married  in  1894,  and  that  his  wife 
was  then  living  in  China ;  but  a  day  afterwards,  in  a  letter  filed  with 
the  immigration  officers,  and  which  he  asked  to  have  made  a  part  of 
his  case,  he  said  that  she  had  died  in  November  or  December,  1913, 
and  upon  this  hearing  he  said  that  she  had  died  in  "7th  month  of  CR 
2,"  or  December,  1913.  There  were  other  inconsistencies,  but  those 
menticmed  are  sufficient  to  refute  the  contention  that  the  evidence 
to  support  the  application  of  Mah  Shee  was  of  such  indisputable  char- 
acter that  but  one  fair  conclusion  could  be  gathered  from  it.  In 
weighing,  the  evidence  the  immigration  officer  may  well  have  believed 
that  a  man  wh^  made  such  radically  different  statements  concerning  his 
wife  was  not  credible  in  his  statement  that  he  had  married  the  woman 
he  says  he  married  in  Hong  Kong.  The  fact  that  the  inspector  who 
heard  the  testimony  believed  that  the  man  was  married  to  Mah  Shee 
is  worthy  of  every  consideration.  But  the  right  of  the  commissioner 
and  Secretary  to  decide  an  appeal  on  its  merits  is  not  to  be  questioned. 
Tang  Tun  v.  Edsell,  223  U.  S.  673,  32  Sup.  Ct.  359,  56  L.  Ed.  606. 

[3]  Nor  can  we  hold  that,  because  applicant  was  kept  apart  from 
Chung  Leong  and  was  not  allowed  to  communicate  with  him,  the  pro- 
ceeding was  manifestly  unfair.  The  sole  question  to  be  decided  was 
whether  there  existed  the  relationship  of  husband  and  wife,  and  we 
think  that  until  the  administrative  authorities  could  finally  answer  that 
question  there  was  no  injustice  in  denying  communication  between 
those  directly  involved  in  order  to  prevent  opporttmities  for  prepara- 
tion of  harmonizing  statements. 

[4]  But  the  more  important  point  is:  Was  the  applicant  deprived 
of  the  right  to  submit  evidence  and  to  defend  herself  ?  Rule  5  of  the 
Rules  of  the  Department  of  Labor,  Bureau  of  Immigration,  governing 
the  admission  of  Chinese,  after  providing  that  notice  shall  be  given 
to  a  Chinese  applicant,  adjudged  to  be  inadmissible,  of  his  right  to 
appeal,  reads  as  follows: 
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"(b)  Applkant's  ootmael  shall  b«  permitted,  after  notloe  of  appeal  baa  been 
duly  filed,  to  examine  the  record  upon  wblcb  the  exclndlns  dedaicMi  Is  based, 
and  may  be  loaned  a  copy  of  the  transcript  of  testimony  contained  therein. 
If  there  Is  a  consular  officer  of  CSilna  at  the  port  where  examination  Is  held, 
be  also  shall  be  notified  In  writing  that  the  said  Chinese  applicant  has  been 
rinsed  a  landing,  and  shall  be  permitted  to  examine  the  record.  Tbe  word 
'record'  as  used  In  this  paragraph  shall  not  be  oonstmed  to  include  memo- 
randa of  comment  or  letters  of  transmittal  unless  they  contain  evidence  addi- 
tional to  that  In  the  record  proper. 

"(<^  Ibe  notice  of  appeal  shall  act  as  a  stay  upon  tbe  disposal  ot  tbe  ap- 
plicant until  a  final  decision  Is  rendered  by  tbe  'Sectetary  of  Labor;  and, 
within  ten  days  after  the  excluding  decision  Is  rendered,  onleas  further  delay 
is  required  to  investigate  and  report  upon  new  evidence,  the  complete  record 
of  the  case,  together  with  such  briefs,  afildavlts  and  statements  as  are  to  be 
considered  in  connection  therewith,  shall  be  forwarded  to  tbe  Secretary  of 
Labor  by  the  officer  la  diarge  at  the  port  of  arrival,  aooompanled  by  bis 
views  thereon  in  writing.  If,  on  appeal,  evidence  in  addition  to  that  brongbt 
out  at  the  hearing  is  submitted,  it  shall  be  made  the  subject  of  prompt  in- 
vestigation by  the  officer  in  charge  and  be  accompanied  by  his  report." 

Section  (c)  of  this  rule  contemplates  the  possibility  of  the  submis- 
sion of  evidence  in  addition  to  that  which  has  been  brought  out  at 
the  hearing.  The  procedure  would  seem  to  be  this :  After  the  notice 
of  appeal  has  been  filed  in  behalf  of  the  applicant,  then  counsel  for  the 
applicant  must  be  permitted  to  inspect  the  record  as  defined,  and  to 
read  the  testimony  which  has  been  taken.  If  new  evidence  has  been 
discovered  favorable  to  the  applicant,  or  if  evidence  in  addition  to  that 
which  has  been  brought  out  at  the  hearing  is  in  her  possession,  or  in  the 
possession  of  her  counsel,  she  may  present  or  submit  the  same  for 
consideration  to  the  Secretary  of  Labor.  Now,  it  being  her  right  to 
submit  such  additional  or  further  evidence,  the  applicant  is  in  no  posi- 
tion to  avail  herself  of  its  benefit,  unless  she  can  communicate  with 
her  counsel,  who  have  read  the  testimony  contained  in  the  record  of  ex- 
clusion, to  the  end  that  by  affidavit  or  supplementary  statement  she  may 
.set  forth  the  new  or  additional  evidence  upon  which  she  may  rely.  To 
hold  that  a  Chinese  woman  should  herself  make  the  showing  would  be 
absurd,  and,  moreover,  every  rule  of  fair  procedure  would  indicate 
that  the  presentation  of  such  new  evidence  to  be  considered  on  appeal, 
may  be  by  the  applicant's  counsel.  We  therefore  think  that,  when 
counsel  for  Mah  Shee  requested  an  interview  with  the  applicant  as 
a  basis  for  the  introduction  of  further  evidence  in  support  of  her  ap- 
peal, they  but  asked  for  an  opportunity  whereby  she  might  be  able  to 
avail  herself  of  a  rig^t  recognized  by  the  regulations  as  belonging  to 
her,  and  that  denial  of  the  request  so  made  deprived  her  of  a  fair, 
though  summary,  hearing  according  to  the  law  and  the  regulations  of 
the  department. 

We  will  add  that,  if  the  refusal  of  the  immigration  officers  had  been 
limited  only  to  that  part  of  the  request  which  contemplated  the  pres- 
ence of  Chung  Leong  at  the  interview  asked  for,  we  do  not  see  that 
injustice  would  have  been  done. 

The  order  of  the  District  Court  is  set  aside,  and  the  cause  is  re- 
manded, with  directions  to  overrule  the  demurrer. 
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WILLIAMSON  r.  ELECTRIC  SERVICE  SDPPLIBS  CO. 

(Circuit  Court  of  Appeals,  TliJrd  Circuit    June  20,  1917.) 

No.  2235. 

Afpbai.  and  Ebbos  ®=3239,  719(10) — Reservation  or  Gbounos  of  Betixw — 

ABSlaNKCNTS  OF  EHBOI. 

Tbe  Circuit  Court  of  Appeals  will  not  consider  a  question  as  to  tlie 
costs  whicb  may  be  charged  by  the  clerk  of  tbo  District  Court  for 
certifying  a  record  on  appeal,  where  no  costs  were  taxed  in  tlie  District 
Court,  there  was  no  request  to  tax  them,  and  no  motion  or  decision  Is 
disclosed,  and  there  is  no  assignment  of  error  raising  the  question,  wblc-b 
Is  presented  only  by  an  informal  oral  complaint  at  the  bar. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  H  297U, 
2982,  3490.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  J.  Whitaker  Thompson,  Judge. 

Suit  in  equity  by  James  E.  Williamson  against  the  Electric  Service 
Supplies  Company.-  From  a  decree  (236  Fed.  353)  dismissing  the  bill, 
plaintiff  appeals.    Affirmed. 

J.  F.  Shrader,  of  Philadelphia,  Pa.  (John  H.  Roney,  Of  Pittsburgh, 
Pa.,  of  counsel),  for  appellant, 
(jharles  N.  Butler,  of  Philadelphia,  Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

PER  CURIAM.  We  adopt  as  the  opinion  of  this  court  what  Judge 
Thompson  has  so  well  said  in  dismissing  the  bill.    236  Fed.  353. 

The  appellant  seeks  to  raise  a  separate  question  to  tfiis  effect :  What 
costs  may  be  charged  by  the  clerk  of  a  District  Court  for  certifying  a 
record  on  appeal  tfiat  has  been  printed,  not  by  himself,  but  by  the  ap- 
pellant? C)n  this  subject  a  difference  of  opinion  exists  between  the 
Eastern  and  the  Western  districts.  In  the  Eastern  district,  15  cents 
per  folio  is  regarded  as  proper  (Sarfert  Co.  v.  Chipman  [D.  C]  205 
Fed.  937) ;  while  in  the  Western  district  a'  total  charee  of  50  cents 
only  is  allowed,  as  will  appear  by  the  unreported  opinion  (quoted  in  the 
margin)^  delivered  in  January,  1915. 

1  Scdomon  v.  American,  etc.,  Ins.  Ass^n,  No.  433,  Norenfter  Term,  1911. 
"Thomson,  District  Judge.  From  the  Judgment  entered  on  the  verdict 
against  the  defendant  in  the  above-entitled  case,  the  defendant  appealed  to 
the  Circuit  Court  of  Appeals.  The  company  then  presented  Its  petition  to  this 
court,  setting  forth  that  tbe  clerk  of  the  United  States  District  Court  for  this 
district  had  presented  to  petitioner  a  bill  for  services  in  connection  with  tbe 
record  on  the  appeal  amounting  to  |8d.90.  Tbe  petitioner  averred  that  there 
Is  no  provision  in  the  law  authorizing  the  charges  in  said  bill  and  praying  the 
court's  ruling  thereon.  Respondent  answered  that  each  of  the  diarges  in  said 
bill  was  properly  made  under  section  828  of  the  Revised  Statutes  of  the  Unit- 
ed States  (U.  S.  Comp.  St  1916,  |  1383) ;  that  tbe  first  charge  of  $88.40  was 
the  clerk's  services  for  examining,  comparing,  and  certlfl^g  676  pages  of  tbe 
printed  record  in  said  case,  on  the  removal  thereof  to  the  Circuit  Court  of 
Appeals ;  thnt  tbe  second  charge  of  HO  cents  was  for  services  in  certifying  to 
the  said  676  pages  as  being  a  true  and  correct  copy  of  said  record,  purBuant 
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Uniformity  of  practice  on  this  subject  is  no  doubt  to  be  desired,  but 
for  the  present  we  do  not  see  our  way  to  assist  in  reaching  this  result. 
On  the  record  now  before  us  the  question  has  nowhere  been  raised, 
either  in  the  District  Court  or  here.    Indeed,  there  is  not  a  word  in 

to  paragraph  8  of  section  828  of  the  Revised  Statutes;  and  that  the  third 
Item  of  20  cents  was  for  attaching  the  seal  of  the  court  to  the  record. 

"Prior  to  the  passage  of  the  act  of  Congress  of  February  13,  1911  (36  Stat. 
901,  c  47  [Comp.  St  1916,  {§  1056,  1657]),  the  charges  to  which  the  clerk  of  a 
Circuit  or  District  Court  was  entitled  was  a  matter  upon  which  the  courts  dif- 
fered. That  portion  of  section  828  of  the  Revised  Statutes,  relating  to  the 
fees  in  question,  is  as  follows:  'For  entering  any  return,  rule,  order,  contina- 
ance.  Judgment,  decree,  or  recognlEance,  or  drawing  any  bond,  or  making  any 
record,  certificate,  return,  or  report,  for  eadi  folio,  flfteen  cents.'  'For  a  copy 
of  any  entry  or  record,  or  of  any  paper  on  file,  for  each  foUo,  ten  cents.'  'For 
afflxing  the  seal  of  the  court  to  any  Instrument,  when  required,  twenty  cents.' 
In  Cavender  v.  Cavender  (C.  C.)  10  Fed.  828,  the  Judge  held  that  the  tran- 
script of  the  record  on  appeal,  or  writ  of  error,  was  only  a  copy,  and  that  the 
clerk  was  only  entitled  to  receive  10  cents  a  folio.  In  McIIwaine  v.  Ellington, 
(C.  O.)  99  Fed.  133  it  was  held  that  the  copy  of  the  record  of  the  trial  court 
to  be  used  in  the  Circuit  Court  of  Appeals  is  a  record  for  wlilcb  the  <derk  is 
entitled  to  receive  16  cents  a  folio.  In  MohrsbuU  t.  Mutual  Life  Ina.  Co. 
(C.  C.)  145  Fed.  761,  it  was  held  that  the  making  of  the  transcript,  was  a  're- 
turn' wltblu  the  meaning  of  the  statutes;  wlille  Judge  Arcfabald,  in  Hoysradt 
v.  Del.,  L.  &  W.  R.  R.  Co.  (C.  C.)  182  Fed.  880,  held  the  maklug  and  certifying 
of  the  transcript  required  was  making  a  record  within  the  meaning  of  the 
statute,  entitling  the  clerk  to  16  cents  a  folio. 

'The  question  to  be  determined  here  is  as  to  the  elTect  of  the  act  of  Con- 
gress of  February  13,  1911,  assuming  that  under  the  former  act  the  cleric 
was  entitled  to  10  or  16  cents  per  folio  for  making  and  certifying  a  transcript 
of  a  record  on  appeal.  Bearing  strongly  on  this  question  la  the  case  of  Ralney 
V.  Grace  *  Co.,  231  U.  8.  703,  34  Sup.  Ct  242,  58  L.  Ed.  445,  which  was  de- 
cided on  January  6,  1914.  The  court  was  there  called  upon  to  d^«rmine  what 
fees  the  clerk  of  the  Circuit  Court  of  Appeals  was  entitled  to  mi  an  appeal 
from  the  District  Court  since  the  passage  of  the  act  of  1911.  In  construing 
that  act  the  court  considered  the  prior  statutes  on  the  subject  On  February 
19, 1897,  Congress  passed  an  act  (Act  Feb.  19,  1887,  e.  263,  29  Stat  536  [Comp. 
St  1016,  {  1376])  amending  the  Circuit  Court  of  Appeals  Act  of  March  3,  1881 
(26  Stat  826,  c.  617,  !  2),  in  substauce,  that  the  costs  and  fees  in  the  Circuit 
Court  of  Appeals  shoidd  be  fixed  by  that  court  In  a  table  of  fees,  provided  that 
the  costs  and  fees  so  fixed  shall  not,  with  respect  to  any  Item,  exceed  the  costs 
and  fees  now  diarged  in  the  Supreme  Court;  that  the  table  of  fees  so  fixed 
by  the  several  Circtdt  Oourts  of  Appeals  should  be  transmitted  to  the  Chl^ 
Justice  of  the  TInlted  States,  and  that  the  Supreme  Court  should  revise  the 
same,  making  the  same  so  far  as  possible  uniform  throughout  the  United 
States;  and  that  such  revised  table  of  fees  shall  thereupon  be  in  force  In  each 
circuit  On  February  28,  1808,  the  Supreme  Court  by  order  (168  D.  S.  740) 
fixed  a  table  of  fees  and  costs  in  the  Circuit  Courts  of  Appeals,  one  paragraph 
thereof  providing  as  follows :  'Preparing  the  record  for  the  printer,  indexing 
the  same,  supervising  the  printing  and  distributing  the  copies,  for  each  print- 
ed page  of  the  record  and  index,  $0.25.' 

"The  court  states  that  before  tlie  passage  of  tlie  act  of  19U  the  derk  of  the 
District  Court  or  Circuit  Court  charged  for  a  transcript  of  the  record  In  pre- 
paring the  case  for  review  in  the  Circuit  Court  of  Appeals,  which  was  general- 
ly written  or  typewritten,  the  fee  for  such  service  being  fixed  by  section  828 
of  the  Revised  Statutes,  and  that  the  printing  was  done  under  the  supervi- 
sion of  the  clerk  of  the  Circuit  Court  of  Appeals,  after  the  allowance  of  the 
appeal  or  writ  of  error;  that  the  act  of  1911,  entitled  'An  act  to  diminish  the 
expense  of  proceedings  on  apijeal,  or  writ  of  error,  or  certiorari,'  had  for  its 
main  purpose  the  reduction  o£  the  expense  of  records  upon  which  cases  may 
be  taken  to,  and  considered  by,  the  Circuit  Court  of  Appeals  and  the  Supreme 
Court ;  that  UUs  was  to  be  accumpUsbed  by  dispensing  with  a  written  or  type- 
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cither  coorf  tiiat  refers  to  it,  even  remotely.  No  costs"  were  taxeid  in 
tlie  District  Court,  there  was  no  request  to  tax  them,  and  no  motion  or 
decision  is  disclosed.  There  is  no  assignment  of  error  raising  the  ques- 
tion we  are  now  asked  to  decide,  and  of  course  the  matter  does  not  pri- 
marily concern  the  practice  in  the  oiHce  of  our  own  c^erk.  We  have 
nothing  but  an  informal  oral  complaint  at  bar  that  error  was  conunit- 

wrltten  transcript  at  the  record  of  the  lower  court  and  suiMttituting  tbetetor  a 
certified  cops  of  the  printed  record,  other  copies  of  which  should  be  ayailable 
for  use  in  the  further  consideration  of  the  case  in  the  appellate  courts ;  that 
to  effect  this  purpose  the  appellant,  or  plaintiff  in  error,  shall  cause  to  be 
printed,  and  shall  file  in  the  ofUce  of  the  clerk  of  the  Circuit  Ck>urt  of  Ap- 
peals, 25  printed  copies  of  the  records,  the  form  in  which  the  transcript  sbaU 
be  printed  to  be  prescribed  by  the  Supreme  Court,  which  was  accordingly 
done  by  order  of  that  court  on  March  1.3,  1911  (see  rule  31,  222  U.  S.  Appen- 
dix, page  36,  32  Sup.  Ct.  xill).  The  court  held  that  the  evident  purpose  of  the 
act,  among  other  things,  was  to  save  expenses  incurred  under  the  former  sys- 
tem in  printing  records,  the  clerk's  fees  for  supervising,  etc.,  and  that,  when 
the  court  below  had  by  rule  provided  for  the  printing  and  indexing  of  the 
record  and  the  filing  of  the  printed  transcript  In  the  Circuit  Court  of  Appeals, 
no  fee  for  like  services  could  be  diarged  by  the  clerk  of  that  court;  that  while 
there  was  no  express  repeal  of  the  act  of  1S87,  and  that  while  repeals  by  Im- 
plication are  not  favored,  in  this  case  such  clear  Inconsistency  exists  that  It 
cannot  stand  consistently  with  the  act  of  February  13,  1911.  The  court  there- 
fore held  that  the  latter  act  repeals  the  table  of  fees  fixed  by  the  Supreme 
Court  as  to  the  fees  of  the  derk  of  the  Circuit  Court  of  Appeals,  in  connection 
with  the  transcript  of  the  record  sent  up  on  an  appeal. 

"In  the  later  case  of  Lovell-McConnell  Mfg.  Co.  v.  Automobile  Supply  Mfg. 
Oo.,  286  U.  S.  383,  35  Sup.  Ct  132,  59  L.  Ed.  2S2,  in  an  opinion  filed  December 
14,  1914,  the  Supreme  Court  held.  In  harmony  with  the  above  opinion,  that 
when  a  printed  transcript  of  the  record  was  filed  with  the  clerk  of  the  Circuit 
Court  of  AH)eals  in  compliance  wltb  the  act  of  1911,  no  supervision  fee  could 
be  charged  by  sudi  clerk;  and  they  held,  reversing  the  Circuit  Court  of  Ap- 
peals, t£^t  an  appeal,  taken  ttaaa  an  interlocutory  decree  entered  by  the  court 
below  was  within  the  Intendment  of  the  statute,  a  final  decree,  and  that  the 
clerk  was  not  entitled  to  a  supervision  fee  therefor.  In  that  case  the  Supreme 
Oonrt  adopted  the  reasoning  of  tbe  learned  Judge  in  the  case  of  Smith  ▼.  Far- 
boifabriken,  197  Fed.  8»4,  117  C.  0.  A.  1.S8. 

"From  the  reascmlng  of  the  court  In  the  fbregoing  cases,  I  feel  constrained 
to  hold  that  the  clerk  of  the  District  Conrt  is  not  entitled  to  the  fee  of  15 
cents  per  folk),  for  examining,  comparing,  and  certifying  576  pages  of  the 
printed  record  as  charged,  amounting  to  the  sum  of  $86.40.  Whatever  may 
have  been  the  correct  interpretation  of  section  828  of  the  Revised  Statutes 
for  the  services  of  the  clerk  in  preparing  and  certifying  a  transcript  of  the 
record,  It  seems  quite  clear  that  he  Is  not  entitled  to  the  same  fees  under  the 
act  of  1911.  The  purpose  of  the  act  Is  to  diminish  the  expenses  on  appeals, 
and  this  is  largely  effected  by  requiring  the  appellant,  or  plaintiff  in  error, 
to  file  printed  copies  of  the  record.  Before  this  act  was  passed,  the  District 
Court  clerk  had  to  prepare  the  case  for  review,  making  a  written  or  typewrit- 
tea.  transcript  of  the  records;  the  printing  being  done  under  the  supervision 
of  the  clerk  of  the  Circuit  Court  of  Appeals.  The  full  transcript  of  the  record 
is  printed  and  filed  by  the  appellant,  and  the  clerk  simply  certifies  or  attaches 
bis  certificate  to  one  of  such  printed  transcripts.  For  this  certificate  he  is 
entitled  to  be  paid  the  usual  fee,  and  also  the  fee  prescribed  for  attaching 
thereto  the  seal  of  the  court  But  the  certificate  does  not  include  that  to 
which  it  is  attached.  United  States  v.  Julian,  162  V.  S.  324,  16  Sup.  Ct  801, 
40  L.  Ed.  9S1.  When  fees  are  claimed  by  ti  public  officer,  he  must  be  able  to 
point  to  the  provision  of  the  statute  under  which  they  are  allowed;  other- 
wise, they  are  not  recoverable. 

"I  therefore  conclude  that  the  diarge  of  988-40,  as  made  by  the  derk  in 
tbifi  2&se,  Is  not  legally  collectible." 
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ted  below,  while  the  record  does  not  show  that  anything  whatever  was 
done.  In  effect,  therefore,  we  are  asked  to  give  an  opinion  on  a  ques* 
tion  that  not  only  does  not  aiq>ear  to  have  been  raised,  but  has  not  been 
brought  before  us  according  to  any  rule.  The  appellant  has  not  even 
filed  ai  motion  in  the  Circuit  Court  of  Appeals,  and  we  do  not  know 
what  order  we  are  asked  to  make,  except  as  we  may  gather  it  from  the 
appellant's  brief.  As  is  well  known,  tiiis  court  is  not  disposed  to  be 
rigorous  in  matters  of  practice,  but  the  situation  now  in  hand  makes 
too  large  a  demand  on  our  leniency.  We  have,  however,  eone  so  far 
as  to  inquire  from  the  district  clerk  what  was  done  in  his  office,  and  we 
learn  that  the  appellant  did  no  more  than  make  an  oral  offer  to  pay  50 
cents  for  the  certificate,  and  that  this  was  declined  by  the  clerk,  after 
which  nothing  further  was  done  either  by  him  or  by  the  District  Court. 
Some  attention  at  least  must  be  paid  to  regularity  of  procedure,  and  as 
matters  stand  we  feel  justified  in  refusing  to  answer  the  question  that 
has  been  propounded.  This  is  a  court  of  appeal,  and  not  a  court  of 
first  instance. 
The  decree  is  affirmed,  at  the  costs  of  the  appellant. 


UNITED  STATES  t.  BBAMAN  et  aL 

(Circuit  Conrt  of  Appeals,  Elgbtb  Clrcolt    April  6^  1917.) 

No.  4280. 

L  POBLIO  liAKDS  «ss>120— PATERTfr— MlRBBlI.  IiARDS— AVOIDAROK. 

WliUe,  under  Rev.  St  fS  2S02,  2318.  2319,  23^7,  2351  (Compw  St  1916,  H 
4091,  4613.  4614,  4659,  4663),  lands  known  at  tbe  time  of  their  pmrdiase 
frwn  tbe  United  States  to  be  valuable  for  minerals  are  not  subject  to 
acquisition  under  the  HcHoeatead  Law  (Act  May  20,  1862.  c.  76,  12  SUt 
392),  a  patent  under  the  Homestead  Law  for  land  as  agricaltnral  may 
not  be  avoided  by  a  suit  In  equity  on  the  ground  that  the  land  was 
mineral  land,  nnless  the  condltlona  were  such  at  the  time  of  the  ottry 
and  purchase  as  to  then  make  plain  to  the  mtryiaan  and  others  familiar 
with  the  land  that  It  contained  mineral  deposits  of  sudi  quality  and 
value  and  in  such  quantity  as  to  render  the  extraction  profitable,  fbr  the 
subsequent  discovery  of  ndnerals  on  the  land  will  not  warrant  avoidance 
of  the  patent 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  (|  332-335.] 

2.  Public  Lands  4s>114(^— Patents— CoNarftccnoN. 

A  patent  of  the  United  States  is  an  adJudlcatlcHi  by  the  Land  Depart- 
ment, a  quasi  Judicial  tribunal,  and  raises  a  presumption  of  right  and 
regularity  in  all  the  proceedings  antedating  it,  and  of  perfect  tlQe  in  the 
grantee. 

[Ed.  Nota — ^For  other  cases,  see  Public  Lands,  Cent  Dig.  i  322.] 

8.  PoBMC  Lawds  «=>114(1) — ^Patents— CoNBTBTTcnoN. 

Where,  under  the  Homestead  Law,  land  is  patented  as  agricultural, 
such  patent  is  an  adjudication  of  the  Land  Department  that  the  land  is 
not  then  known  to  contain  minerals  in  paying  quantities,  and  of  evNy 
other  fact  essential  to  the  validity  of  the  patent 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands^  Cent  Dig.  U  314,  316.] 
4s>For  otliar  cases  ■«•  sam*  topic  *  KBY-NVMBER  In  aU  K«r-Namb«r«d  Dictate  *  lodaua 
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4.  Pvsaa  Ii«.RD8  «3»117— Patxrts— OoiXATxitAi.  Attach. 

A  patent  to  land,  being  a  dedelon  of  the  Land  Department,  Is  Impervi- 
ous to  collateral  attack,  and  raises  a  strong  presumption  tliat  the  decision 
Is  rl^t. 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands,  Cent.  Dig.  |  324.] 
9t  PuBUC  Lands  €=5l20 — ^Patents— Vacation. 

While  the  goTemiUient  may  avoid  a  patent  by  a  suit  In  e<inlty  tor  folse 
and  deceitfol  representations,  the  burden  is  on  the  gOTCmment  to  estab- 
lish the  fraud  by  evidence  producing  a  conviction. 

[Ed.  Note.— For  other  cases,  see  PubUc  Lands,  C3ent  Dig.  SS  332-835.] 

fib  Pasuc  Lands  «s>120 — Patsnts— GoNsrsuca-ioN. 

Where,  in  a  suit  to  set  aside  a  patent  to  lands  on  which  coal  was  dis- 
covered, on  the  ground  that  the  patent  issued  under  the  Homestead  lAW 
was  obtained  through  fraud,  the  decree  must  be  for  the  defendant,  where 
the  evidence  wtm  tmly  sufficient  to  raise  an  unoectafaity  as  to  whether 
{lersons  familiar  with  the  land  knew  at  the  time  It  was  patented  that  it 
was  valuaUe  tor  coal. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  Jf  332-335.} 

7.  Evidence  ^=»96(1)— Bubdkn  of  Pboof. 

Where  complainant  established  a  matter  as  to  which  defendant  had 
the  burden  of  proof,  defendant  Is  relieved  of  establishing  such  fact 
[Ed.  Note.— For  other  cases,  see  Evldenoe,  Cent  Dig.  H  U»,  121.] 

8.  Vendor  and  Phbchaseb  «»220— Bona  Fide  PtmcrtASEBS— Who  Abb. 

No  one  is  bound  to  assume,  and  hunt  for  wrong  In  the  acts  of  those 
who  have  dealt  in  the  title  to  land  he  Is  baying,  when  that  title  is  fair 
on  its  fax»,  in  order  to  secure  himself  the  rights  of  a  bona  fide  purchaser. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purdiaser,  Cent  Dig.  {$ 
461-465,  720.] 

9.  Vbndob  and  Pubchaser  <s=>229(3) — Bona  Fide  PuBcnASEBs— BviDENcac. 

Defendant,  which  purdiased  land  valuable  for  coal  deposits,  which  had 
been  pateoted  some  years  under  the  Homestead  Law,  as  agricultural  land, 
held  a  bona  flde  purchaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  l^urchaser.  Cent  Dig.  f 
4S1.] 

10.  PcBUO  Lands  «s»120 — Bona  Fide  Pubohasebs— Patents. 

Where  lands  containing  valuable  minerals  were  i>atented  under  the 
Homestead  Law  as  agricultural,  a  subsequent  purchaser  from  the  gran- 
tee of  the  patentee,  who  took  In  good  faith  without  notice  of  any  pos^- 
Ue  fraud  on  the  part  of  the  patentee  in  obtaining  the  patent,  has  an  equi- 
ty superior  to  that  of  the  government,  and  the  patent  cannot  be  vacated. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  gj  332-335.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado;   Robert  E.  Lewis,  Judge. 

Bill  by  the  United  States  against  D.  C.  Beaman  and  another.  Prom 
a  decree  for  defendants,  complainant  api)eals.    Affirmed. 

Frank  Hall,  Sp.  Asst  Atty.  Gen.  (Harry  B.  Tedrow,  U.  S.  Atty., 
of  Denver,  Colo.,  on  the  brief),  for  the  United  States. 

Cass  E.  Herrington,  of  Denver,  Colo.  (R.  H.  Hart,  of  Denver,  Colo., 
on  the  brief),  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  REED  and  BOOTH,  Dis- 
trict Judges. 

SANBORN,  Circuit  Judge.  This  is  a  suit  commenced  August  13, 
1909,  to  set  aside  a  patent  to  160  acres  of  land  in  Cobrado  issued  to 

4s>For  odisr  cases  see  same  topic  ft  KET-KDMBES  In  all  Key-Numbered  Digests  &  luflezes 
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Joseph  Miskiel  on  September  8.  1904,  and  all  the  conveyances  suc- 
ceeding the  patetit,  on  the  ground  that  Miskiel  fraudulently  entered  it 
as  agricultural  land  under  the  homestead  law  (sections  2289,  2291,  Re- 
vised Statutes  [Comp.  St.  1916,  §§  4530,  4532]),  and  acquired  it  by 
commutation  under  section  2301,  Revised  Statutes  (Comp.  St.  1916,  § 
4589),  when  it  was  known  at  the  time  he  purchased  it  to  be  valuable 
for  its  coal.  The  defense  was  a  denial  that  the  land  was  known  to  be 
valuable  for  its  coal  when  Miskiel  entered  it  and  bought  it,  a  denial  of 
any  fraud  or  misrepresentation  by  Miskiel  at  the  time  of  his  entry  and 
purchase  and  an  assertion  that  the  Colorado  Fuel  &  Iron  Company, 
for  whom  the  defendants  Beaman  and  the  Colorado  Realty  Holding 
Company  took  and  hold  the  title  to  it,  was  on  July  8,  1907,  a  bona 
fide  purchaser  of  the  land  from  remote  grantees  of  Miskiel,  without 
notice  of  any  fraud  or  defect  in  the  title.  The  case  went  to  final  hear- 
ing, and  at  the  close  of  the  plaintiff's  evidence  the  court  below  of  its 
own  motion,  after  hearing  argument,  dismissed  the  suit  on  the  ground 
that,  assuming,  without  deciding,  that  the  land  was  known  by  Miskiel 
to  be  valuable  for  its  coal  when  he  purchased  it,  the  proof  was  con- 
clusive that  the  Coal  Company  purchased  and  paid  in  good  faith,  in 
July,  1907,  $20,000  for  the  title  under  the  patent  without  any  notice  or 
knowledge,  either  by  itself  or  by  Beaman,  who  then  took  the  title  in 
trust  for  it,  that  there  was  any  fraud  in  the  entry  or  purchase  of  the 
land,  or  any  othe'r  defect  in  the  title. 

[1]  Lands  known  at  the  time  af  their  purchase  from  the  United 
States  to  be  valuable  for  mineral,  and  coal  is  mineral,  were  not  sub- 
ject to  acquisition  under  the  homestead  law.  Revised  Statutes,  §§ 
2302,  2318,  2319,  2347,  2351.  A  patent  under  the  homestead  law  for 
land  as  agricultural  may  not  be  avoided  by  a  suit  in  equity  on  the 
ground  that  it  was  mineral  land,  unless  the  conditions  were  such  at  the 
time  of  the  entry  and  purchase  of  it  as  to  make  the  fact  plain  at  that 
time,  to  the  entrj-man  and  others  familiar  with  the  land  and  its  condi- 
tion, that  it  contained  mineral  deposits  of  such  quality  and  value  and 
in  such  quantity  as  to  render  the  necessary  expenditures  to  develop, 
extract  and  sell  them  profitable.  If  at  that  time  the  land  was  not 
known  to  be  valuable  in  that  way  for  its  mineral  deposits,  subsequent 
discoveries,  developments,  explorations,  or  mining  in  that  land,  or  in 
land  in  its  vicinitv.  vvill  not  sustain  an  avoidance  of  the  patent  Deffe- 
back  V.  Hawke.  115  U.  S.  392,  404,  6  Sup.  Ct.  95,  29  L.  Ed.  42?; 
Colorado  Coal  &  Iron  Co.  v.  United  States,  123  U.  S.  307,  328^  8  Sup. 
Ct.  131.  31  L.  Ed.  1.S2;  United  States  v.  Iron  Silver  Mining  Co.,  128 
U.  S.  673,  683,  9  Sup.  Ct.  195,  32  L.  Ed.  571 ;  Davis's  Adm'r  v. 
Weibbold,  139  U.  S.  507,  519,  11  Sup.  Ct.  628,  35  L.  Ed.  238;  Dower 
V.  Richards,  151  U.  S.  658.  663,  14  Sup.  Ct.  452,  38  L.  Ed.  305;  Shaw 
V.  Kellogg.  170  U.  S.  312,  332, 18  Sup.  Ct.  662, 42  L.  Ed.  1050;  United 
States  y.  Plowman,  216  U.  S.  372,  374,  30  Sup.  Ct.  299,  54  L.  Ed.  523 ; 
Diamond  Coal  Co.  v.  United  States,  233  U.  S.  236,  240,  34  Sup.  Ct 
507,  58  L.  Ed.  936. 

[2-5]  Miskiel  entered  this  land  under  the  homestes^d  law  tm  Octo- 
ber 20,  1902,  and  on  December  18,  1903,  he  proved  up  his  case  before 
the  officers  of  the  Land  Department,  commuted  his  entry,  paid  cash 
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for  the  land  aed  received  his  final  receipt  dierefor,  whkh  entitled  him 
to  his  patent  under  section  2301,  Revised  Statutes.  His  patent  was 
issued  on  September  8,  1904,  and.  this  suit  was  brought:  August  13, 
1909,  almost  six  years  after  he  completed  his  purchase  of  the  land. 
The  United  States  charges  that  Miskiel  obtained  iSais  patent  by  falsely 
representing  to  the  officers  of  the  land  office,  when  he  proved  his 
case  and  obtained  his  final  receipt;  that  the  land  was  not  then  known  to 
be  valuable  for  its  mineral  deposits,  when  the  fact  was  otherwise.  A 
patent  of  the  United  States  is  an  adjudication  by  the  quasi  judicial  tri- 
bunal, the  Land  Department,  to  which  the  government  has  intrusted 
the  determination  of  the  claims  of  applicants  for  titles  to  the  public 
lands,  and  a  conveyance  of  the  title  to  the  lands  which  the  patent  de- 
scribes to  the  patentee.  It  raises  the  presumption  of  right  and  regu- 
larity in  all  the  proceedings  antedating  it  and  of  perfect  title  in  the 
grantee.  In  the  case  at  bar  it  was  an  adjudication  of  the  Land  Depart- 
ment tiiat  the  land  it  patented  was  not  mineral  land,  and  this  and  every 
other  adjudication  it  made  that  was  essential  to  the  validity  of  the 
patent  was  impervious  to  collateral  attack  and  presented  a  strong 
presumption  that  its  decision  was  right  (Roberts  v.  Southern  Pacific 
Co.  [C.  C.I  186  Fed.  934,  946;  Southern  Development  Co.  v.  Ender- 
sen  [D.  C]  200  Fed.  272,  274,  275 ;  United  States  v.  Winona  &  St. 
Peter  R.  Co;,  67  Fed.  948,  957,  15  C.  C.  A.  96,  105),  and  while  the 
government  may  avoid  this  patent  by  a  suit  in  equity  for  false  and  de- 
ceitful representations  of  material  facts  which  induced  its  issue,  the 
burden  is  upon  the  plaintiff  in  such  a  case  to  prove  the  facts  which 
establish  the  fraud  it  charges,  not  only  by  a  mere  preponderance  of 
conflicting  evidence,  but  by  "that  class  of  evidence  which  commands 
respect  and  that  amount  of  it  which  produces  conviction"  (Diamond 
Coal  Co.  V.  United  States,  233  U.  S.  236,  239,  34  Sup.  Ct  507,  58  L. 
Ed.  936;  Maxwell  Land  Gr^nt  Case,  121  U.  S.  325,  379-381,  7  Sup. 
Ct  1015,  30  L.  Ed.  949;  United  States  v.  Iron  Silver  Mining  Co.,  128 
U.  S.  673,  676,  9  Sup.  Ct.  195,  32  L.  Ed.  571 ;  United  States  v.  Stin- 
son,  197  U.  S.  200.  204-205,  25  Sup.  Ct.  426,  49  L.  Ed.  724;  United 
States  V.  Clarke,  200  U.  S.  601,  608,  26  Sup.  Ct.  340,  50  L.  Ed.  613; 
Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  669,  670,  696,  703,  34 
Sup.  Ct  907,  58  L.  Ed.  1527). 

[8 J  The  first  question  in  thds  case,  therefore  is:  Did  the  United 
States  present  at  the  hearing  below  that  class  of  evidence  which  com- 
mands respect  and  that  amount  of  it  which  produces  conviction,  that 
in  1902  and  1903,  when  the  entry  and  purchase  of  this  land  by  Mis- 
kiel were  made,  the  conditions  were  such  as  to  make  the  fact  plain  to 
Miskiel  and  to  others  familiar  with  the  land  and  the  surrounding  cir- 
cumstances, that  it  contained  mineral  deposits  of  such  quality  and 
value  and  in  such  quantity  as  to  make  their  extraction  profitable?  The 
evidence  on  this  subject  is  voluminous  and  conflicting.  It  has  been 
carefully  digested,  studied  and  considered.  Viewed  in  the  light  most 
favorable  to  the  government,  it  goes  no  further  than  to  raise  an  un- 
certainty, a  doubt  in  the  mind,  whether  or  not  any  one  with  all  the 
knowledge  those  familiar  with  the  land,  with  the  lands  in  the  vicinity, 
and  with  the  conditions  and  circumstances  sunroimding  these  lands 
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then  had,  would  have  known  that  the  land  here  under  consideration 
was  valuable  for  its  deposits  of  coal. 

[7-10]  This  conclusion  necessarily  results  in  an  affirmance  of  the 
decree  below ;  but,  even  if  the  proof  would  permit  a  different  answer 
to  the  questioQ  which  has  been  considered,  there  is  another  reason  why 
that  affirmance  must  be  adjudged,  and  that  is  that  the  court  below 
found  that  the  Coal  Company  was  a  bona  fide  purchaser  of  the  load 
without  notice  of  any  fraud  of  Miskiel  in  procuring  the  title  to  it,  or 
of  any  defect  in  that  title,  and  the  evidence  fails  to  convince  that  there 
was  any  mistake  in  that  finding.  The  patent  was  issued  on  July  8, 1904-. 
On  December  21,  1905,  Miskiel  conveyed  the  land,  by  warranty  deed 
which  recited  a  consideration  of  $8,000,  to  Farr  and  McGuire.  On 
July  8,  1907,  Farr  and  McGuire  conveyed  this  land  to  D,  C.  Beaman, 
who  took  the  title  to  it  in  trust  for  the  Coal  Company.  At  the  hearing 
below  the  United  States  called  Mr.  Welbom  and  examined  him  as  its 
witness.  He  testified  that  he  was  the  president  of  the  Coal  Company, 
that  he  became  such  in  March,  1907,  that  D.  C.  Beaman,  to  whom  the 
land  was  conveyed,  was  the  general  counsel  of  the  company,  that  he 
(Welbom)  had  charge  of  the  negotiations  in  behalf  of  the  company  for 
the  purchase  of  this  land,  that  the  company  owned  the  land  on  the 
south  and  east  of  it  at  the  time  he  purchased  it,  that  at  that  time  an 
abstract  of  title  of  this  land  was  procured  and  he  asked  Mr.  Herring- 
ton,  the  attorney  of  the  company,  to  look  up  the  tide,  that  Herrington 
did  so  and  declared  it  good,  that  an  abstract  of  title  which  the  govern- 
ment introduced  in  evidence  below  was  the  abstract  on  which  Ae  pur- 
chase was  made,  that  he  did  not  consult  D.  C.  Beaman  at  all  about  this 
purchase,  that  he  ordered  the  title  placed  in  Beaman,  that  the  company 
paid  $20,000  for  the  land  at  this  time  by  check  and  voucher  in  the  usual 
way,  that  previous  to  the  commencement  of  this  suit  he  had  no  knowl- 
edge how  the  title  to  the  land  was  obtained  from  the  government,  that 
he  did  not  know  Miskiel,  that  from  the  time  he  was  elected  president 
until  the  lands  were  purchased  no  one  but  himself  had  any  authority 
to  make  any  deals  or  negotiations  as  to  these  lands,  and  that  at  the  time 
he  purchased  them  for  the  company  he  had  never  heard  or  been  in- 
formed that  the  lands  had  been  fraudulently  obtained  from  the  gov- 
ernment 

Counsel  for  the  United  States  argue  that  the  finding  that  the  Coal 
Company  was  a  bona  fide  "purchaser  should  be  reversed  because  the 
burden  was  on  the  defendants  to  prove  it,  and  they  have  not  done  so. 
But  the  plaintiff  proved  it  and  thereby  relieved  the  defendants  of  that 
burden.  They  contend  that  the  company  had  constructive  notice  of 
Miskiel's  alleged  fraud  because  it  knew  before  its  purchase  that  the 
land  was  coal  land,  that  opposite  the  notation  of  iht  patent  on  the 
abstract,  under  the  word  "remarks,"  the  words  "C^^  Entry  No. 
8894,  made  at  the  Federal  Land  Office"  appeared,  and  that  this  nota- 
tion was  notice  to  the  counsel  for  the  company  that  this  coal  land  was 
procured  under  a  non-coal  form  of  entry.  Conceding  that  in  1907  the 
land  was  known  by  the  company  to  be  valuable  for  coal,  the  notation  on 
the  abstract  was  neither  suflSctent  to  charge  the  company  or  its  attorney 
with  notice,  or  with  a  suspicion,  that  the  land  was  procured  under  the 
iiomestead  law,  or  that  it  was  obtained  by  a  fraud  upon  the  govern- 
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ment  in  the  face  of  the  patent  which  had  been  issued  and  recorded 
more  than  two  years  before  and  which  the  government  had  never  as- 
sailed. Even  if  tkt  company  had  been  notified  that  the  land  had  been 
procured  in  1902  and  1903  under  the  homestead  law,  that  knowledge 
would  not  have  imposed  upcm  it  any  duty  %o  hunt  up  the  patentee,  the 
conditions  surrounding  the  land  and  the  knowledge  concerning  its 
value  for  coal  deposits  in  the  years  1902  and  1903  when  Miskiel  bought 
it.  The  patent  evidenced  the  adjudication  of  the  Land  Department  in 
1903  that  the  land  was  not  then  known  to  be  valuable  for  coal.  That 
decision  was  impervious  to  collatcncl  attack.  The  legal  presumption 
was  that  all  the  proceedings  leading  up  to  the  patent  were  regular  and 
valid,  and  that  all  who  had  dealt  with  the  property  had  done  so  hon- 
estly and  rightfully.  No  one  is  bound  to  assume  and  hunt  for  fraud 
and  wrong  in  the  acts  of  those  who  have  dealt  in  the  title  to  land  he  is 
buying,  when  that  title  is  fair  on  its  face,  in  order  to  secure  himself  the 
rights  of  a  bona  fide  purchaser.  United  States  v.  Detroit  Timber  & 
Lbr.  Co.,  200  U.  S.  321,  332,  26  Sup.  Ct.  282,  50  L.  Ed.  499;  United 
States  v.  Clark,  200  U.  S.  601,  609,  26  Sup.  Ct.  340,  50  L.  Ed.  613. 
There  was  persuasive  evidence  that  the  Coal  Company  purchased  and 
paid  $20,000  for  this  property  in  reliance  upon  the  patent,  without  no- 
tice of  any  fraud  in  its  procurement,  and  there  was  no  substantial  evi- 
dence to  the  contrary.  The  equity  of  the  Coal  Company  is  far  superior 
to  that  of  the  United  States,  and  the  decree  below  must  be  affirmed. 
United  States  v.  Detroit  Timber  &  Lbr.  Co.,  131  Fed.  668,  674,  675, 
677,  678,  67  C.  C.  A.  1,  6,  7,  8,  9,  and  the  ca^s  there  cited. 
It  is  so  ordered. 


HODCK  et  ux.  y.  BAf^  OF  BBLNKLBfT. 

(Circnit  Court  of  Appeals,  Elghtb  Olrcult.    Maj  31, 1917.) 

No.  4540. 

1.  Conns  <$=>322(1)  —  Fedbbai.  Couarra  —  JcmsDionoiT  — Auueqations  of 
PLEADmos. 

Judicial  Code  (Act  Marcb  S,  1911,  c.  231)  |  24,  86  Stat  1091  (Comp.  St. 
1016,  g  901)  provides  that  no  District  Court  shall  have  cognisance  of  any 
suit  on  any  promissory  note  or  other  chose  In  action  in  favor  of  any  as- 
signee or  subsequent  hold»,  if  the  Instrument  be  payable  to  bearer,  unless 
snch  suit  might  have  been  prosecuted  In  such  court  if  no  assignment  had 
been  made.  A  petition  in  an  action  by  an  Arkansas  corporation  against 
citizens  of  Mlssoarl  alleged  that  defendants,  made  their  note  to  the  order 
of  themselves,  a  copy  of  which  note  was  attached,  and  showed- that  the 
note  was  payable  at  the  office  of  a  trust  company  at  St  Louis,  Mo.,  and 
that  they  afterwards  indorsed  it  in  blank  and  delivered  it  to  such  trust 
cmnpany,  -  which  afterwards  and  before  maturity  sold  it  in  the  usual 
course  of  business  to  plaintiff.  Held,  that  as  the  trust  company  was  ap- 
parently a  Missouri  corporation  or  association,  and  as  there  was  no 
.  averment  that  it  could  have  brought  suit  in  the  federal  court,  the  petition 
failed  to  show  that  the  federal  court  had  Jurlsdictioa,  since,  under  Rev. 
St  Mo.  1900,  §i  10001,  10002,  100O4,  the  note  was  not  an  obUgatlon  of  the 
makers  until  delivered  to  the  trust  company,  and  was  then  payable  to 
bearer. 

(Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  8S  876,  87T,  879.] 
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2.  CouBTB   •S92S0— Fkdibal   CoVBjr— Jubiaoiciion— Disin«SAi.   ok    Corn's 
Own  Motion. 

As  the  petition  failed  to  show  that  the  federal  court  had  Jurisdiction, 
the  suit  should  have  been  dismissed  by  tlie  District  Court  upon  ita  owii 
motion  for  want  of  jurisdiction. 
[Ed.  Notet. — EV>r  other  cftses,  see  Courts,  Cent  Dig.  M  810-818.] 

In  Error  to  Ae  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri;   David  P.  Dyer,  Judge. 

Action  by  the  Bank  of  Brinkley  against  Louis  Houck  and  wife. 
Judgment  for  plaintiff,  and  defendants  bring  error.  Reversed  and 
remanded,  with  directions. 

Oscar  A.  Knehans,  of  Cape  Girardeau,  Mo.,  for  plaintiffs  in  error. 

Allen  Laws  Oliver,  of  Cape  Girardeau,  Mo.  (Robert  Burett  Oliver 
and  Robert  Burett  Oliver,  Jr.,  both  of  Cape  Girardeau,  Mo.,  on  the 
brief),  for  defendant  in  error. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  REED.  District 
Judge. 

REED,  District  Judge.  This  action  was  commenced  originally  in 
the  United  States  District  Court  for  the  Eastern  District  of  Missouri 
by  the  Bank  of  Brinkley,  an  Arkansas  corporation,  which  will  be  called 
the  plaintiff,  against  the  defendants  Louis  Houck  and  Mary  H.  G. 
Houck,  his  wife,  citizens  and  residents  of  Missouri,  upon  a  promis- 
sory note  which  reads  in  this  way : 

"$5,000.00.  St.  Louis,  Missouri,  May  Ist,  1914. 

"Sis  months  after  date,  for  vnlne  received,  I,  we,  or  either  of  us,  promise  to 
pay  to  the  order  of  ourselves  five  thousand  and  no/100  dollars  at  the  ofUce 
of  Bankers'  Trust  Oompany  of  St.  Iiouls,  at  St  Louis,  Mo.,,with  Interest  from 
date  at  the  rate  of  8  per  cent  per  annnm  until  paid.  Interest  payable  an- 
nually. Defaulting  interest  to  bear  same  rate  of  interest  as  principal.  The 
makers,  sureties,  indorsers  and  guarantors  of  this  note  hereby  severally 
waive  demand,  presentment  for  payment,  notice  of  nonpayment,  protest  notice 
of  protest,  and  dlUgenoe  la  biioclng  suit  against  any  party  thereto,  and  ohi- 
sent  that  the  time  of  payment  may  be  extended  without  notice  thereof,  and 
further  agree  that  In  case  payment  of  this  note  shall  not  be  made  at  maturity 
and  the  same  Is  placed  in  the  hands  of  an  attorney  tor  collection,  they  will 
pay  the  costs  of  collecting  this  note,  including  an  attornea^'s  fee  of  10  per  cent 
of  the  principal  and  Interest  theieot  remaining  unpaid. 

"Iiouls  Houck. 

"Mary  H.  O.  Houck." 

Indorsed  on  the  back  of  the  note  is  the  following :  "Louis  Houck. 
M.  H.  G.  Houck." 

The  note  was  not  paid  at  maturity,  and  shortly  thereafter  the  bank 
had  some  negotiations  with  the  makers  looking  to  the  payment  of  a 
part  thereof,  and  an  extension  of  time  upon  the  balance,  which  were 
not  consummated;  The  note  was  then  placed  in  the  hands  of  an  attor- 
ney for  collection,  who  on  March  9,  1915,  commenced  suit  against  the 
defendants  to  recover  the  amoimt  of  such  note  and  an  attorney's  fee 
of  10  per  cent,  on  the  amount  thereof.  One  of  the  plaintiff's  attor- 
neys testified  upon  the  trial  that: 
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"^e  note  herds  sued  iq>on  was  sent  to  us  for  collection.  Befon 
suit,  we  took  up  the  matter  of  collecting  this  note  with  Mr.  Houck,  one 
defendants,  and  requested  that  It  be  paid.  Mr.  Houck  did  not  pay  it,  : 
was  notlfled  that,  unless  It  was  paid,  suit  would  be  instituted.  Mr. 
offered  to  make  arrangements  to  pay  a  part  of  the  note,  and  offered  to 
the  balance,  but  would  not  pay  the  10  per  cent,  attorney  fee.  He  nevei 
a  legal  tender  of  the  money  for  the  principal  sum  of  this  note,  or  any  ] 
It,  nor  for  the  principal  sum  and  the  attorney's  commission  of  10  pe 
for  collection.  The  firm  of  Oliver  &  Oliver  had  a  conference  with  Mr.  G 
Houck,  son  of  the  defendants,  In  our  office,  before  the  institution  of  th 
I  finally  concluded  that  the  defendants  would  not  pay  the  note,  and  tl' 
was  Instituted.  The  note  was  not  paid  at  maturity,  and  the  law  I 
Oliver  &  Oliver  had  considerable  correspondence  with  the  defendant: 
reference  to  the  said  note.  In  all  we  spent  several  days'  time  in  attemii 
collect  this  note  before  bringing  suit." 

This  is  all  of  the  testimony  in  the  record.  Thereupon,  a  jury  ! 
been  waived,  the  court  entered  judgment  in  favor  of  the  Bi 
Brinkley  against  defendants  for  the  principal  sum  of  the  note  i . 
terest,  amounting  to  $5,347.77,  and  for  10  per  cent,  attorney  ■ 
amounting  to  $534.77,  making  a  total  of  $5,882.84,  to  which  ju  I 
the  defendants  esocepted,  and  prosecute  this  writ  of  error  to 
the  same. 

The  only  controversy  between  the  parties  is  as  to  the  atl  ; 
fee.  The  defendants  maintain  that  the  stipulation  in  the  note  I 
10  per  cent,  attorney's  fee  is  in  the  nature  of  a  penalty,  only  t 
the  reasonable  cost  of  an  attorney's  fee  for  the  collection  of  tl  i 
of  which  cost  there  is  no  evidence,  and  therefore  the  judgment  i 
attorney's  fee  is  unautlv>rized,  and  cite  Mechanics'  American  ', 
al  Bank  v.  Coleman,  204  Fed.  24,  122  C.  C.  A.  338,  in  support  ; 
contention.  In  that  case  this  court  held,  upon  full  considerat  : 
citation  of  authorities,  that  under  the  Missouri  statute: 

"A  provision  in  a  note,  that  if  It  is  not  paid  when  due,  and  is  i  ; 
the  hands  of  an  attorney  for  collection,  the  maker  will  pay  the  holdi 

cent,  additional  on  the  principal  and  interest  due  as  an  attorney's  ( 

the  nature  of  a  penalty  and  will  not  be  enforced,  except  to  provide  I  I 

to  the  holder,"  and  "In  general,  no  allowance  will  be  made  for  i  ■ 

fees  in  an  action  on  a  note"  containing  a  provision  for  such  fees  ' 
absence  of  evidence  as  to  the  value  of  the  attorney's  services." 

Whether  or  not  that  rule  should  be  followed  in  this  case  we 
now  determine,  for,  aside  from  this,  there  is  an  insuperable  ot  ; 
sustaining  this  judgment.  The  action,  as  before  stated,  was  c  j 
brought  in  the  court  below  by  the  Bank  of  Brinkley,  an  i  I 
banlang  corporation,  upon  this  note.  That  note  is  one  pj  i 
bearer  upon  its  indorsement  by  the  payees  as  makers,  and  negc  i 
them,  and  the  title  thereto  passed  by  delivery  to  the  Bank  of 
as  shown  at  page  5  of  the  record. 

The  Negotiable  Instruments  Law  is  in  force  in  Missouri.      : 
Statutes  of  Missouri  1909,  c.  86.    Section  10001  provides : 

"An  instrument  is  negotiated  when  it  Is  transferred  from  one      i 
another  In  such  manner  as  to  constitute  the  transferee  the  holder  tl      ( 
payable  to  bearer- It  is  negotiated  by  delivery;   If  payable  to  order 
tiated  by  the  Indorsement  of  the  holder  completed  by  delivery." 
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Section  lOOOZ: 

"The  indorsement  most  be  written  06  the  instrument  Itself  or  upon  a  paper 
attached  thereto.  The  signature  of  tbe  indorser,  wltbout  additional  words,  is 
a  suffldent  Indorsement" 

Section  10004: 

"An  Indorsement  may  be  elQier  special  or  in  blank ;  and  may  also  be  either 
restrictive  or  qualified,  or  conditional.  A  special  indorsement  specifies  the 
person  to  whom  or  to  whose  order  the  Instrument  is  to  be  payable;  and  the 
Indorsement  of  such  indorsee  is  necessary  to  the  further  negotiation  of  the 
instrument  An  Indorsement  in  blank  specifies  no  indorsee^  and  an  instru- 
ment so  Indorsed  is  payable  to  bearer,  and  may  be  negotiated  by  delivery." 

The  note  in  siiit  is  made  by  the  defendants  Houck  to  the  order  of 
themselves.  Upon  the  back  thereof  they  have  written  fheir  names, 
which  is  an  indorsement  in  blank,  and  is  payable  to  bearer  upon  its 
negotiation  by  the  makers. 

Section  24  of  the  Judicial  Code,  defining  the  original  jurisdiction  of 
the  District  Courts  of  the  United  States,  provides : 

"The  District  Courts  shall  have  original  Jurisdiction  as  follows: 
"First  Of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  •  •  • 
where  the  matter  In  controversy  exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  three  thousand  dollars,  and  •  •  •  (b)  Is  between  citizens 
of  different  states.  •  •  •  No  District  Court  shall  have  cognizance  of  any 
suit  (except  upon  foreign  bills  of  exdiange)  to  recover  upon  any  promissory 
note  or  other  chose  In  action  in  favor  of  any  assignee,  or  of  any  subsequent 
holder  If  such  Instrument  be  payable  to  bearer  and  be  not  made  by  any  cor- 
poration, unless  such  suit  migbt  have  been  prosecuted  in  such  court  to  recover 
upon  said  note  or  other  <^ose  in  action  if  so  assignment  had  been 
made.    •    •    • " 

The  note  in  suit  would  therefore  be  payable  to  bearer  under  the 
commercial  law,  or  the  law  merchant,  and  is  so  payable  under  the  Ne- 
gotiable Instrument  Law  in  force  in  Missouri. 

The  plaintiff  alleges  in  the  petition  that  by  their  promissory  note, 
dated  St  Louis,  Mo.,  May  1,  1914,  defendants  promised  and  agreed 
for  value  received,  to  pay  themselves,  six  months  after  the  date  of  said 
note  the  sum  of  $5,000,  a  copy  of  which  note  is  attached  and  marked 
Exhibit  A.  Plaintiff  further  states  that  afterwards  defendants  Louis 
Houck  and  Mary  H.  G.  Houck  severally  indorsed  said  note  in  blank,  by 
signing  their  names  on  the  back  thereof,  and  delivered  the  same  to 
the  Bankers'  Trust  Company,  which  afterwards  and  before  maturity 
sold  and  delivered  the  same  for  value  and  in  the  usual  course  of  busi- 
ness to  plaintiff. 

In  Kolze  v.  Hoadley,  200  U.  S.  76,  82,  26  Sup.  Ct  220,  222,  50  L. 
Ed.  377,  the  Supreme  Court,  in  construing  this  clause  of  section  24  of 
the  Judicial  Code  above  set  out,  said : 

"The  decisions  of  this  court  have  settled  the  following  propositions:  (1) 
That  a  suit  to  recover  the  contents  of  a  promissory  note  or  other  chose  In 
action  is  a  suit  to  recover  the  amount  due  upon  such  note,  or  the  amount 
claimed  to  be  due  upon  an  account  personal  contract  or  other  chose  In  action. 
*  *  *  (3)  jThat  the  bill  or  other  pleading  must  contain  an  avermoit  show- 
ing that  the  suit  could  have  been  maintained  by  the  osslcnqr  U  no  assignment 
bad  been  madei." 
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[1,  2]  The  note  in  question  is  payable  to  the  order  of  the  makers 
thereof,  and  is  not  a  liability  of  such  makers  until  it  is  negotiated 
or  transferred  by  them.  The  petition  alleges  that  it  was  first  indorsed 
by  the  defendants  in  blank,  and  delivered  to  the  Bankers'  Trust 
Company,  which  afterwards  and  before  maturity  sold  and  delivered  the 
same  in  the  usual  course  of  business  to  the  plaintiff.  The  instrument 
in  suit  is  made  payable  upon  its  face  at  the  c^ce  of  the  Bankers'  Trust 
Company  at  St  Louis,  Mo.  From  this  it  appears  to  be  a  corporation 
or  association  of  Missouri,  which  could  not  maintain  an  action  thereon 
in  the  federal  court  against  the  defendants  as  makers  who  are  citi- 
zens of  Missouri.  The  instrument,  therefore,  only  became  an  obliga- 
tion of  the  makers  when  it  was  indorsed  by  them  and  put  in  circula- 
tion, and  in  this  manner,  under  the  allegations  of  the  petition,  came 
to  the  plaintiff,  Bank  of  Brinkley,  and  as  there  is  no  averment  in  the 
petition  that  the  Bankers'  Trust  Company  of  St.  Louis  could  have 
brought  suit  thereon  in  the  federal  court,  the  petition  fails  to  show 
that  the  United  States  District  Court  for  the  Eastern  District  of 
Missouri  had  any  jurisdiction  of  this  controversy.  It  follows  that  the 
suit  should  have  been  dismissed  by  the  District  Court  upcm  its  own 
motion  for  want  of  jurisdiction.  Mansfield,  C.  &  1,.  M.  Ry.  Co.  v. 
Swan,  111  U.  S.  379,  382,  4  Sup.  Ct.  510,  28  L.  Ed.  462;  Morris  v. 
Gihner,  129  U.  S.  315,  325,  9  Sup.  Ct.  289,  32  L.  Ed.  690;  Crehore  v. 
Ohio,  etc.,  Ry.  Co.,  131  U.  S.  240,  9  Sup.  Ct.  692,  33  L.  Ed.  144; 
Swift  V.  Hoover,  242  U.  S.  107,  37  Sup.  Ct.  57,  61  L.  Ed.  175. 

In  New  Orleans  v.  Quinlan,  173  U.  S.  191,  193,  19  Sup.  Ct.  329, 
43  L.  Ed.  664,  the  certificates  sued  upon  were  made  by  the  defendant 
city,  a  corporation,  and  the  Circuit  Court  therefore  had  jurisdiction 
because  of  that  fact 

The  judgment  of  the  District  Court  is  reversed,  at  the  cost  of 
the  defendant  in  error.  Bank  of  Brinkley,  and  the  cause  remanded  to 
that  court,  with  directions  to  dismiss  the  suit  without  prejudice  and 
at  plaintiff's  costs  of  that  court,  for  want  of  jurisdiction.  Ordered  ac- 
cordingly. 


NOBWOOD  V.  WATSON  et  al. 

(Ctrcnit  Court  of  Appeals,  Fourth  Clrcnlt    May  2,  1917.) 

No.  1498. 

Bakkbuiptot  «=s>400(S) — Exeuftions — 8*dJt  of  Pbopsbtt. 

Under  C!onst.  S.  C.  186S,  art  %  |  32,  as  amended  (see  17  St  at  large  S. 
C.  p.  320),  and  Civ.  Code  S.  C.  1912,  %  3711,  providing  for  a  homestead 
exemption  not  exceeding  $1,000  In  value,  and  Bankr.  Act  July  1,  1898,  c. 
541,  i  70b,  30  Stat  565  (Comp.  St  1916,  9  9654),  providing  that  the 
trustee  shall  be  vested  with  the  title  of  the  bankrupt  except  to  property 
which  Is  exempt  where  bankrupts  claimed  their  homestead  exemptlouii 
In  their  schedules,  the  trustee  had  no  title  to  such  exemption,  and  a 
sale  by  him  under  an  order  authorizing  the  sale  of  all  right,  title,  and 
Interest  of  the  bankrupts'  estate  In  certain  land  did  not  disturb  the  home- 
steads therein,  but  passed  to  the  purchaser  only  such  Interest  in  the  proP' 
erty  as  the  trustee  had,  and  the  bankrupts  were  not,  therefore,  entitled  to 
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the  fdldwance  ot  their  bcmtestead  exenq>tioD«  from  the  proceeds  of  tiic 
sale. 
[Ed.  Note.— For  other  cases,  see  Bankniptcy,  Cent.  Dig.  {{  673,  675.] 

Petition  to  Superintend  and  Revise,  in  Matter  of  Law,  Proceedings 
of  the  District  Court  of  the  United  States  for  the  Eastern  District  of 
South  Carolina,  at  Charleston,  in  Banlcruptcy;  Henry  A.  Middleton 
Smith,  Judge. 

In  the  matter  of  J.  A.  Watson  and  another,  bankrupts.  On  peti- 
tion by  S.  W.  Norwood,  trustee,  to  superintend  and  revise  an  order  in 
favor  pi  the  bankrupts.    Reversed. 

M.  C.  Woods,  of  Marion,  S.  C,  for  petitioner. 
H.  S.  McCandlish,  of  Marion,  S.  C.  (L,.  D.  Ude,  of  Marion,  S.  C, 
on  the  brief),  for  respondents. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  DAYTON, 
District  Judge. 

PRITCHARD,  Circuit  Judge.  This  is  a  petition  to  superintend  and 
revise  in  matter  of  law  proceedings  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  South  Carolina  in  the  case  of  S.  W. 
Norwood,  trustee  in  bankruptcy  of  the  estates  of  J.  A.  Watson  and 
J.  C.  Watson,  trading  as  J.  C.  Watson  &  Son,  petitioner,  against  J.  A. 
and  J.  C.  Watson,  respondents. 

It  appears  that  respondents  were  adjudged  bankrupts  by  voluntary 
petition  on  the  1st  day  of  March,  1915.  It  further  appears  that  a  trus- 
tee was  duly  elected ;  that  the  greater  portion  of  the  estate  of  the  bank- 
rupts consisted  of  lands,  and  these  lands  were  sold  by  the  trustee  on 
the  first  Monday  in  February,  1916,  under  order  of  the  referee,  which 
provided  that  tne  trustee  should  sell  "all  the  right,  title,  and  interest 
of  the  bankrupts'  estate"  in  the  lands  in  question.  -It  was  further 
stipulated  in  the  order  that  "it  being  the  intention  of  this  order  only 
to  sell  such  interest  in  said  lands  as  the  bankrupts*  estate  have."  It 
further  appears  that  in  pursuance  of  the  Bankruptcy  Act  the  respond- 
ents claim  their  homestead  exemption  of  $1,000  in  lands  as  provided 
by  the  laws  of  South  Carolina  in  their  schedule  filed  with  the  petition, 
that  each  one  is  the  head  of  a  family,  and  that  the  titles  for  the  lands 
stood  in  the  name  of  one  partner  or  the  other  as  an  individual.  It  also 
appears  that  the  trustee  failed  to  set  aside  any  homestead ;  i.  e.,  by 
the  allotment  o^a  certain  portion  of  the  land  in  accordance  with  the 
provisions  of  the  state  law.  He  advertised  and  sold  "all  the  right,  title, 
and  interest  of  the  bankrupts'  estate,"  while  at  the  time  of  Sie  filing 
of  the  petition  it  appears,  as  we  have  said,  that  the  bankrupts  claimed 
their  homestead  exemptions.  It  does  not  appear  that  they  did  or  said 
anything  further  about  the  matter  until  after  the  sale  of  the  property, 
at  which  time  they  claimed  their  homesteads  but  of  the  proceeds  of 
such  sale.  The  referee  sustained  their  claim,  and  on  a  petition  to  re- 
view the  District  Judge  sustained  the  referee  by  affirming  the  report 
that  he  had  made. 

It  is  insisted  by  counsel  for  trustee,  on  behalf  of  the  creditors,  that 
the  homestead  exemptions  of  respondents  were  not  in  any  wise  dis- 
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turbed  l^  the  sale  of  the  property,  which  only  purported  to  s 
the  right,  title,  and  interest  of  the  bankrupts'  estate,"  and  th 
order  limited  the  power  of  the  trustee  in  that  it  only  authorized 
sell  the  title  and  interest  of  the  bankrupts'  estate.  In  the  case  of 
V.  Maxwell,  99  S.  C.  115, 82  S.  E.  997,  the  Supreme  Court  of  thj 
held  that:  ^, 

"An  officer  making  a  judicial  sale  bas  no  power  beyond  that  confci 
the  order  of  tbe  court,  wblch  must  be  strictly  followed." 

Of  course,  if  the  trustee  had  offered  to  sell  the  right,  title,  i 
terests  of  the  bankrupts,  then,  in  that  event,  they  would  have  b  i 
titled  to  have  had  allotted  to  them  the  value  of  the  homestead  i 
tions  arising  from  the  proceeds  of  such  sale.    In  view  of  the 
this  case  it  is  insisted  that  inasmuch  as  the  homestead  exemptio  : 
not  allotted  in  advance,  and  could  not  have  been  allotted  bee;  i 
sale  of  the  same  was  not  contemplated  by  the  trustee,  that  the 
the  proceeds  of  such  sale  was  vested  in  the  creditors,  and  that  tl 
below  erred  in  decreeing  that  respondents  were  entitled  to  th  : 

It  is  further  insisted  that  in  no  event  could  the  trustee  have 
homestead  exonptions  of  respondents  because  of  the  limitati( 
tained  in  section  70  (a)  of  the  Bankruptcy  Act,  which  are  in 
lowing  language : 

"Tbe  trustee  of  the  estate  of  a  bankmpt,  upon  his  appointment  ar 
cation,  and  his  successor  or  successors,  if  he  shall  have  one  or  m   ' 
his  or  their  appointment  or  QuaIUlcati«n,  shall  In  tnm  be  vested  by 
of  law  with  tbe  title  of  the  biankrupt,  as  of  the  date  be  was  adjudge 
nipt,  except  in  so  far  as  it  is  to  property  which  is  exempt" 

Undoubtedly  that  portion  of  the  property  of  the  bankrupts 
plated  by  the  homestead  provision  of  the  South  Carolina  :   i 
exempt  from  sale.    This  is  expressly  made  so  by  the  provisio 
Constitution  of  South  Carolina.    Article  2,  section  32,  of 
stitution  of  1868,  as  amended  (see  17  St  at  Large  S.  C.  p.  3    i 
the  following  language : 

"The  Cieneral  Assembly  shall  enact  such  laws  as  will  exempt  frt 
ment  and  sale  under  any  mesne  or  final  process  Issued  from  any  c( 
head  of  any  family  residing  in  this  state  a  homestead  in  lands,  wh 
in  fee  or  any  lesser  estate,  not  to  exceed  in  value  one  thousand  do 
the  yearly  products  thereof;  and  to  every  head  of  a  family  i 
this  state,  whether  entitled  to  a  homestead  exemption  in  lands  o  i 
sonal  property  not  to  exceed  in  value  the  sum  of  five  hoi  i 
lars.    »    •    •" 

The  provisions  for  enforcing  the  foregoing  are  contained 
3711  of  the  Code  of  South  Carolina;  that  portion  of  whi 
terial  being  as  follows : 

"A  homestead  in  lands,  wheitber  held  in  fee  or  any  lesser  est 
value  of  one  thousand  dollars,  or  so  much  thereof  as  the  proper!      i 
if  its  value  is  less  than  one  thousand  dollars,  with  the  yearly  produ 
shall  be  exempt  to  the  bead  of|,every  family  residing  in  this  state  f 
ment,  levy  or  sale,  in  mesne  ^.t  final  process  issued  from  any  cour       i 
Judgment  obtained  upon  any  right  of  action  arising  subsequent  b 
cation  of  the  Constitution  of  the  state  of  South  Carolina  in  1868.    . 
be  the  duty  of  the  sherift  or  other  oflicer  before  selling  the  real  ef 
heud  of  a  family  resident  in  this  state  to  cause  a  homestead  as  t       i 
to  be  aet  off  to  said  person.    •    •    •  " 
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This  question  was  passed  upon  by  the  Circuit  Court  of  Appeals  for 
Sixth  Circuit  in  ,the  case  of  In  re  Muhlhauser  et  al.,  121  Fed.  669,  57 
C.  C.  A.  423 ;  the  first  syllabus  in  that  case  being  as  follows : 

"Unless  there  Is  some  special  direction  in  an  order  for  the  sale  of  real  estate 
of  a  banknQ)t,  the  trustee  sells  only  the  interest  of  the  bankrupt  therein,  and 
one  claiming  a^  Interest  adverse  to  the  bankrupt,  and  who  is  a  straiiger  to 
the  proceedings,  is  not  affected  by  the  sale,  and  has  no  interest  in  the  pro- 
ceeds ;  nor  has  the  court  of  bankruptcy,  after  the  property  has  been  sold  and 
(!Onveyed,  Jurisdiction  to  adjudicate  the  rights  of  such  claimant  therein." 

In  the  case  of  Gibbes  v.  Hunter.  99  S.  C.  410,  83  S.  E.  606,  tfie  Su- 
preme Court  of  that  state  in  discussing  this  phase  of  the  question, 
among  other  things,  said : 

"If  a  claimant  had  a  title  In  land  not  exceeding  $1,000  In  value,  was  a  rest- 
dent  of  the  state,  and  the  head  of  a  family  (and  such 'was  Wilson  Oibbs" 
plight  in  1898),  then  a  judgment  against  him  would  have  no  lien  on  that  title. 
The  Constitution  and  statutes  so  declare.  The  right  of  etemption  would  be 
a  hollow  thing  if  the  sheriff  could  alienate  the  title  before  it  could  be  settled 
down  on  a  particular  parcel  of  ground  or  the  proceeds  of  it.  By  parity  of  rea- 
soning a  highwayman  might  justify  his  act  in  taking  a  traveler,  before  the 
traveler  could  draw  in  self-defbnse,  and  because  the  traveler  had  not  drawn 
bis  weapon.  Gibbs'  title  was  not  so  segregated  as  to  be  marked  'ezonpted': 
but  it  was  so  immune  from  liability  as  to  stay  the  sheriff's  hand  from  med- 
dling with  it  The  sheriff,  however,  in  June,  18&8,  did  undertake  to  sell  the 
undivided  title  in  remainder  against  the  needless  protest  of  Oibbs,  the  claim- 
ant; it  was  purchased  by  tbe  judgment  creditor,  tlie  Bank  of  Colninl>la,  for 
$50 ;  and  the  sheriff  executed  to  the  bank  a  deed  therefor.  The  circuit  court 
rightly  held  that  such  sale  was  unlawful  and  did  not  operate  to  alienate  the 
tltie  of  Glbbs." 

By  virtue  of  the  statute  of  South  Carolina  the  bankruprts  were  en- 
titled to  an  exemption,  and  therefore,  in  the  absence  of  a  waiver  on 
their  part,  the  trustee  had  no  title  to  such  exemption,  and,  of  course, 
could  not  convey  property  which  he  was  not  authorized  in  the  first  in- 
stance to  sell.  The  order  to  sell  restricted  him  to  "all  the  right,  title, 
and  interest  of  the  bankrupts'  estate,"  and  it  was  so  stated  in  the  adver- 
tisement. Such  being  the  case,  it  necessarily  follows  that  the  pur- 
chaser acquired  only  such  interest  in  this  property  as  the  trustee  had 
title  thereto.  The  homesteads  remain  undisturbed,  and  the  title  of  the 
bankrupts  as  such  is  as  perfect  as  it  would  have  been,  had  there  been 
no  sale  of  the  property. 

For  the  reasons  stated,  the  decree  of  the  lower  court  is  reversed. 


TOXAWAT  TANNING  CO.  T.  SULZBERGER  &  SONS  CO.  et  aL     HANS 
REES'   SONS  T.   SAME.     J.  H.  LADEW   CO.  v.   SAME. 

(Circuit  Court  of  Appeals,  Second  Ciicult.    Juae  8,  1»17.) 

Nos.  249-251. 

1.  Shipping  €=>143 — ^Injuet  to  Goods — ^PartikS  Liable. 

Where  the  charterer  of  a  steamship,  not  netdlng  the  whole  of  the  space, 
arranged  with  a  steamship  line  to  operate  the  steamer  as  one  of  its  own 
line  and  get  freight  for  the  open  spaces,  the  steamship  line  was  the 
charterer's  general  agent,  and  Its  negligence  in  unloading  green  salted 

«=9For  otber  cmm  «m  Muas  topic  *  KBY-NUUBSR  Id  all  K*]r-Numb*r«d  DIsmU  ft  Iod«xt» 


Digitized  by 


Google 


TOZAWAT  TJkSSlftO  CO.  V.  SUUSBBBOBB  A  SONS  OO.  889 

IddM  OD  a  pier  on  whidi  dry  aniline  powder  had  been  spilled  was  Imput- 
able to  the  charterer,  and  made  the  charterer  UaMe  to  the  shippers  for 
the  resulting  damage. 
[Ed.  Note. — For  other  cases,  see  Shilling,  Cent  Dig.  |  488.] 

'2.  IRDEKNITT   «=9lS(l) — XAAMIUTZ   OV   ONK    PBnCABII.T    LlABLX. 

The  steamship  line  was  liable  to  Indemnify  the  charterer. 

[Ed.  Note.— For  other  oasee,  see  Indemnity,  Cent.  Dig.  U  28,  30,  83,  34.] 

3.  SHrppiNo  «=3l26 — ^iNJtmT  to  Goods — Uni-oadino  on  Pieb. 

Where  a  steunship  line  onght  to  have  appreciated  the  danger  of  un- 
loading green  salted  hides  on  a  pier  on  which  dry  aniline  powder  had 
been  spilled,  and  a  proper  and  liberal  use  of  dunnage  would  bare  prevent- 
ed or  greatly  reduced  the  damage,  they  were  at  fault  tor  not  taking  these 
precautions. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  81  461-464.] 

4k  Whabvbs  «=320(1) — iNJVBiBs  TO  GOODS — Duties  or  Whabfinoeb. 

A  wharfinger,  which,  in  addition  to  payment  by  the  day  for  the  time 
vessels  were  at  Its  pier  and  until  the  cargo  was  removed,  was  paid  $'25  for 
cleaning  up  the  pier  and  removing  the  sweepings,  was  not  required  to 
resurface  its  pl«-  with  asphalt,  in  order  to  make  the  surface  perfectly  free 
of  aniline  powder,  which  had  been  qpUled  thereon,  and  which  oould  not 
otherwise  be  entirely  removed. 

[Ed.  Note.— For  other  cases,  see  Wharves,  Cent  Dig.  {  36.] 

B,  Wharves  <$=>20(1) — Injobies  to  Goods — ^Dutiks  of  Whabfinoeb. 

Where  the  wharfinger's  represmtatives  bad  nothing  to  do  with  tlie 
nnloedlng  of  green  salted  hides  on  such  pier,  did  not  know  that  there 
were  any  such  hides  on  board  the  steamer  from  which  they  were  un- 
loaded, and  were  not  present,  It  was  not  lacking  in  ordinary  care  and 
diligence,  and  was  not  liable  for  damages  to  the  hides  from  such  aniline 
powder,  as  it  could  have  done  nothing  more  than  to  suggest  the  use  of 
dunnage. 

[Ed.  Note.— For  other  cases,  see  Wharves,  Cent.  Dig.  S  85.] 

Aiq>eals  f  rcnn  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Three  libels,  by  the  Toxaway  Tanning  Company,  Hans  Rees'  Sons, 
and  the  J.  H.  Ladew  Company  against  Sulzberger  &  Sons  Company 
and  others.  From  decrees  for  libelants,  defendants  Barber  &  Co.,  In- 
corporated, and  another  appeal.    Modified  and  affirmed. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (John  M.  Woolsey, 
of  New  York  City,  of  counsel),  for  appellant  Barber  &  Co.,  Inc. 
Haight,  Sandford  &  Smith,  of  New  York  City  (Edward  Sanford  and 

John  W.  Griffin,  both  of  New  York  City,  of  counsel),  for  appellant 
lamburg-American  Line. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  CiUr  (Charles  C. 
Burlingham  and  Chauncey  I.  Clark,  both  of  New  York  City,  of  coun- 
sel), for  appellees  Toxaway  Tanning  Co.  and  J.  H.  Ladew  Co. 

Cravath  &  Henderson,  of  New  York  City  (Hoyt  A.  Moore  and  Stuart 
McNamara,  both  of  New  York"  City,  of  counsel),  for  appellee  Sulz- 
berger &  Sons  Co. 
L.  H.  Porter,  of  New  York  City,  for  appellee  Hans  Rees'  Sons. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 
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WARD,  Circuit  Judge.  Sulzberger  &  Sons  Company,  a  corporation 
of  the  state  of  New  York,  exclusively  engaged  in  the  packing  business, 
found  itself  in  need  of  refrigerating  space  on  a  steamer  to  bringa 
large  quantity  of  fresh  beef  from  Buenos  Aires  to  New  York.  To 
accomplish  this  it  took  a  refrigerating  steamer  named  the  Surinamc 
on  time  charter  for  a  period  of  60  days.  As  the  company  needed  only 
the  refrigerating  space  northbound,  and  had  no  cargo  southbound  and 
knew  nothing  about  the  shipping  business,  it  arranged  with  Barber  & 
Co.  to  get  freight  both  ways  for  the  open  spaces  and  to  operate  the 
steamer  as  if  it  were  one  of  their  own  line.  This  Barber  &  Co.  did, 
Sulzberger  &  Sons  Company  taking  absolutely  no  part  in  the  trans- 
action. 

Barber  &  Co.  had  a  standing  arrangement  with  the  Hamburg-Amer- 
ican Line  for  berths  for  its  steamers  on  the  south  side  of  that  com- 
pany's pier  at  the  foot  of  Thirty-Third  street,  Brookljm.  The  charge 
was  $75  a  day  while  the  vessel  was  at  the  pier,  $60  a  day  from  the 
time  she  left  until  the  cargo  was  removed,  and  $25  for  cleaning  up  the 
pier  and  removing  the  sweepings  before  discharge  began. 

There  are  four  berths  on  the  south  side  of  the  pier,  nund>ered  1  to 
4,  beginning  at  the  river  end.  Between  March  24  and  27,  1915,  the 
steamer  George  E.  Warren,  also  operated  by  Barber  &  Co.,  discharged 
a  quantity  of  aniline  dye  stuffs  in  kegs,  much  of  which,  in  the  form  of 
a  powder,  got  scattered  over  the  pier,  owing  to  the  insufficiency  of  the 
kegs.  The  Suriname  arrived  April  1st  at  6:30  p.  m.  and  left  April 
5th  at  8 :45  a.  m.,  occupying  berth  No.  3,  just  west  of  the  berth  at  which 
the  Warren  had  laid. 

The  Hamburg-American  Line  flushed  the  surface  of  the  pier  at 
these  berths  with  hose  and  swept  it  with  brooms  before  the  Suriname 
begem  to  discharge,  which  both  the  Hamburg-American  Line  and 
Barber  &  Co.  thoueht  a  sufficient  washing  dowm  to  clean  the  pier.  The 
steamer  laid  bow  in  to  the  eastward,  and  three  large  consignments  of 
green  salted  hides,  which  are  more  or  less  wet,  were  discharged  from 
hold  No.  2,  beginning  the  nig^t  of  April  2d,  which  was  Good  Friday, 
and  ending  at  7  a.  m.  Saturday,  April  3d.  The  representatives  of  the 
Hamburg- American  Line  were  not  at  the  pier  on  Friday,  and  did  not 
return  until  after  the  hides  had  been  landed.  They  were  laid  in  piles 
four  feet  high,  flesh  side  down,  on  the  asphalt  surface  of  the  pier, 
without  any  dunnage  whatever.  It  was  afterwards  discovered  that 
many  of  them  were  badly  damaged  by  coming  in  contact  with  the  dry 
aniline  powder.  The  three  shippers  filed  libels  to  recover  for  this  dam- 
age, the  respondents  being  Sulzberger  &  Sons  Company,  the  Hamburg- 
American  Line,  and  Barber  &  Co. 

The  District  Judge  found  that  Sulzberger  &  Sons  Company  was 
a  common  carrier,  and  liable  at  least  as  warehousemen  to  the  shippers 
for  the  damage  in  question;  that  the  Hamburg- American  Line  was 
liable  as  wharfinger  for  lack  of  ordinary  care  in  not  cleaning  away 
all  the  aniline  powder  and  that  Barber  &  Co.  were  liable  to  Sulzberger 
&  Company  for  lack  of  ordinary  care  in  discharging  the  hides  on  the 
pier  before  all  the  aniline  powder  had  been  removed.  He  found  that, 
although  the  Hamburg-American  Line  and  Barber  &  Co.  believed  that 
the  pier  was  entirely  clean,  they  ought  by  the  exercise  of  due  diligence 
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to  have  known  that  the  cleaning  given  was  insufficient  to  remove  all 
the  aniline  powder  and  that  wet  goods  like  the  green  salted  hides  com- 
ing in  contact  with  it  would  be  damaged.  Accordingly  he  entered  de- 
crees in  favor  of  the  libelants,  one-half  to  be  paid  in  the  first  instance 
by  the  Hamburg-American  Line  and  Barber  &  Co.  respectively,  any 
deficiency  to  be  paid  by  Sulzberger  &  Sons  Company. 

[1-3]  We  agree  wiUi  him  that  both  the  Hamburg- American  Line 
and  Barber  &  Co.  ought  to  have  appreciated  the  danger  to  which  the 
hides  were  exposed,  and  also  that  tiie  negligence  of  Barber  &  Co.,  the 
general  agents  of  Sulzberger  &  Sons  Company,  is  imputable  to  the  lat- 
ter. Accordingly  the  Sulzberger  &  Sons  Company  was  rightly  held  lia- 
ble to  the  shippers,  and  Barber  &  Co.  liable  to  indemnify  the  company. 
He  was  furthermore  of  opinion  that  the  question  of  dunnage  was  im- 
material, but  we  think  that  a  proper  and  liberal  use  of  dunnage  by  Bar- 
ber &  Co.  would  have  prevented  or  greatly  reduced  the  damage.  They 
were  at  fault  for  not  taking  this  precaution. 

[4,  5]  So  far  as  the  Hamburg- American  Line  is  concerned,  the  evi- 
dence is  that  the  only  way  it  could  have  made  the  surface  perfectly 
free  of  the  aniline  powder  would  have  been  by  resurfacing  it  with  as- 
phalt. We  think  such  a  service  could  not  have  been  intended  to  be 
covered  by  a  payment  of  $25  for  cleaning  the  pier  and  removing  the 
sweepings,  and  that  the  Hamburg-American  Line  performed  its  con- 
tract by  the  cleaning  that  it  did  give  the  pier.  Therefore,  if  it  is  to  be 
held,  it  must  be  for  the  breach  of  its  implied  obligation  as  wharfinger 
to  supply  a  iwer  proper  for  the  cargo.  No  other  goods  were  damaged, 
and  tfiere  isnothing to  show  that  the  representatives  of  the  Hamburg- 
American  Line  knew  that  there  were  any  green  salted  hides  on  board 
the  Suriname,  and  none  of  them  was  present  when  the  hides  were  be- 
ing discharged  on  the  night  of  April  2d-3d.  They  had  nothing  what- 
ever to  do  with  the  discharge,  which  was  entirely  in  the  hands  of  Bar- 
ber &  Co.,  and,  if  they  had  been  present,  could  have  done  nothing  more 
than  suggest  the  use  of  dunnage.  Under  these  circumstances  we  do 
not  think  the  Line  was  lacking  in  ordinary  care  and  diligence. 

The  libel  should  have  been  dismissed  as  to  it,  and,  so  modified,  the 
decree  is  affirmed,  with  interest,  and  costs  of  this  court  to  the  Hamburg- 
American  Line  against  Barber  &  Co.,  Inc.,  with  costs  to  Sulzberger  & 
Sons  Company  against  Barber  &  Co.,  Inc.,  and  to  the  Toxaway  Tan- 
ning Company  against  Barber  &  Co.,  Inc.,  and  Sulzberger  &  Sons 
Company,  to  be  paid  primarily  by  Barber  &  Co.,  Inc. 


HALB  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  10,  1917.) 

Na  4780. 

Cbiuinai.  Law  «=»901 — Ebbob — Pbesestation  of  CJbounds  of  Ebview  in 
CocBi  Below. 

A  contention  that  the  evidence  was  Insufficient  to  support  the  convic- 
tion cannot  be  disposed  of  on  writ  of  error,  where,  after  motion  for.  di- 
rected verdict  at  the  close  of  the  evidence,  the  case  was  reopened,  and 
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defendant  allowed  to  Introduce  addiUooal  teBtlmonj,  and  no  antxieqaent 

motion  was  made.  < 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  |  2124.J 

2.  OBnfiNAi.  Law  «e91159(2)— Apfeai^Bjeviiw— Btidence. 

Where  there  was  subBtantlal  evidence  to  sustain  the  conviction,  the  ap- 
pellate court  cannot  pass  upon  Its  weight  and  sufficiency  to  sustain  the- 
conviction. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Lew,  Cent  Dig.  {  3075.] 

3.  Cbiminai.  Law  ^=3586,  1151 — Continuanck— Affucation. 

■  An  application  for  a  continuance  is  addressed  to  the  sound  discretion 
of  the  trial  court,  whose  determination  will  not  be  disturbed,  nnless 
clearly  erroneous. 

[Ed.  Note.^-FOr  other  cases,  see  Criminal  Law,  Gent.  Dig.  H  1311,  3015- 
304a.] 

4.  Cbihinal  Law  «=>59e(3) — Contiwtjawcb— Dewiau 

Accused  and  another  were  jointly  indicted  for  the  offense  of  having 
poaseaslon  of  counterfeit  national  bank  notes,  with  knowledge  of  their 
spurious  character  and  with  Intent  to  pass  the  same.  When  the  caso 
came  on  for  trial,  the  government  dismissed  as  to  accused's  codefendant. 
Thereafter  a  Jury  was  Impaneled,  the  indictment  read,  and  defendant's 
plea  stated  to  the  }nry,  when  the  cause  was  adjourned  until  the  following 
day.  On  the  following  day,  accused  applied  for  a  oontinuanoe  to  Investi- 
gate the  character  of  his  codefendant,  who  teetlfled  for  the  pawsecatUm. 
Beld,  that  there  was  no  abuse  of  discretion  in  denying  the  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  1330.] 

8.  CsnaTHAL  Law  «3>500(3) — ^TuAir-ConmroAirOB. 

The  granting  of  a  continuance,  to  enable  accused  to  investigate  th» 
credibility  of  a  witness,  rests  in  the  discretion  of  the  trial  court 
[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  1330.} 

&  CBUiinAL  Law  ^9606(3)— TBiAir-GoRTmiTAHcnE. 

Where  aocnaed's  counsel  frankly  admitted  that  ha  was  by  no  means 

sure  of  discovering  anything  against  the  credibility  of  a  government  wit- 
ness, the  denial  of  accused's  application  for  a  continuance,  to  Investigate 
Bu<^  witness'  credibility,  was  not  an  abuse  of  discretion. 
[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  1390.} 

7.  Ckoiinai.  Law  «=»1119(4) — Appeai>-Tbahscbipt.  . 

The  improprtety  of  remarks  made  by  the  district  attorney  cannot  be 
reviewed  on  appeal,  where  they  were  not  preserved  in  the  transcript 
[Ed.  Note. — Pot  other  cases,  see  Criminal  Law,  C«it  Dig.  {  2920.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Earl  Hale  was  convicted  of  having  a  counterfeit  national  bank  note 
in  possession,  with  knowledge  of  its  sjwrious  character  and  with  intent 
to  pass  the  same,  and  he  brings  error.    Affirmed. 

Victor  A.  Sniggs,  of  Oklahoma  City,  Okl.  (McQuire  &  Devereux, 
of  Tulsa,  Okl.,  and  Moman  Pruiett,  of  Oklahoma  City,  Okl.,  on  the 
brief),  for  plaintiff  in  error. 

Herbert  M.  Peck,  Asst  U.  S.  Atty.,  of  Oklahoma  Qty,  Okl.  (John 
A.  Fain,  U.  S.  Atty,,  of  Lawton,  Okl.,  on  the  brief),  for  the  United 
States. 
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Before  HOOK  and  STONE,  Cirouit  JtM^es,  and  MUNGER,  Dis- 
trict Judge. 

STONE,  Circuit  Judge.  Error  from. conviction  for  having  counter- 
feit national  bank  note  in  possession,  with  knowledge  of  its  spurious 
character  and  with  intent  to  pass  the  same. 

The  indictment  was  drawn  against  this  plaintiff  in  error  and  one 
John  Doe  (Robert  E.  Winters).  It  contained  other  counts  not  involved 
m  this  writ.  The  assignments  of  error  may  be  grouped  as  follows : 
Insufficiency  of  evidence  to  sustain  the  verdict  and  judgment;  refusal 
to  grant  continuance  when,  at  the  opening  of  the.  case,  there  was  dis- 
missal as  to  the  codefendant,  Winters;  case  not  delayed  overnight  to 
permit  investigation  of  credibility  of  witness  Hammond,  introduced  in 
rebuttal  by  the  government ;  improper  conduct  of  counsel  in  stating  be- 
fore jury  during  the  testimony  that  he  would  show  that  the  defendant, 
when  arrested,  had  in  his  possession  a  leaden  dollar,  and  in  stating  dur- 
ing the  argument  that  the  assessment  of  the  penalty  was  for  the  judge. 

[1, 2]  The  error  mainly  insisted  upon  in  brief  and  argument  was  the 
insufficiency  of  the  evidence.  This  insistence  cannot  prevail  for  two 
reasons :  First,  it  cannot  be  considered  by  the  court,  because  not  prop- 
erly raised  by  a  motion  for  directed  verdict  after  all  the  evidence.  It 
is  true  that  such  a  motion  was  made  at  the  close  of  the  evidence,  just 
before  argument ;  but  during  the  argument  the  case  was  reopened,  and 
^aintiff  in  error  permitted  to  introduce  the  testimony  of  a  new  witness. 
Thereafter  the  motion  was  not  renewed.  Simpson  v.  U.  S'.,  184  Fed. 
817, 107  C.  C.  A.  89  (8th  Circuit).  Second,  it  is  not  the  provihce  of  this 
court  to  pass  upon  the  weight  or  sufficiency  of  the  evidence,  but  solely 
upon  the  presence  of  any  substantial  evidence  to  sustain  the  verdict. 
A  careful  reading  of  the  entire  evidence  shows  substantial  evidence  up- 
on which  to  base  the  verdict  Therefore,  irrespective  of  the  proper 
preservation  of  this  point,  it  could  not  be  allowed. 

[3,  4]  Objection  is  made  that  the  court  should  have  granted  a  con- 
tinuance when  the  government  dismissed  as  to  the  other  defendant. 
Winters,  who  afterwards  testified  as  a  witness  for  tfie  United  States. 
It  is  said  tiiat  plaintiff  in  error  might  have  obtained  testimony  to  affect 
his  credibility  or  might  have  ascertained  a  defense  to  his  testimony. 
This  case  came  on  for  trial  May  2d.  At  once  the  government  dismiss- 
ed as  to  John  Doe  (R.  E.  Winters).  Thereafter  a  jury  was  impaneled, 
the  indictment  read,  and  defendant's  plea  stated  to  the  jury,  counsel  for 
each  side  stated  his  case  to  the  jury,  and,  the  hour  of  adjournment 
having  arrived,  the  court  recessed  until  the  next  day.  Upon  resump- 
tion of  the  case  next  day,  the  application  for  continuance  was  presented 
and  denied.  Waiving  any  question  of  the  delay  in  presenting  this  ap- 
plication, there  was  no  error  in  refusing  it.  Applications  for  continu- 
ances address  themselves  to  the  sound  judicial  discretion  of  the  trial 
court.  The  appellate  court  can  never  have  mirrored  to  it  the  exact  sit- 
uation in  the  trial  court.  It  is  therefore  cautions  in  substituting  its  own 
discretion,  and  will  not  do  so  unless  it  appears  clearly  that  the  trial 
court  has  erred.    No  such  abuse  of  discretion  is  found  here. 

[6,  6]  Error  is  claimed  because  in  rebuttal  the  government  placed 
on  the  stand  a  witness,  Hanjmond,  and  the  court  refused  to  bold  the 


Digitized  by 


Google 


894  MB  rEOBBAL  BBPOBTBB 

case  until  the  following  morning  to  permit  investigation  of  this  witness. 

Counsel  for  plaintiff  in  error  frankly  stated : 

"I  do  think  that  your  honor  ought  to  give  me  until  to-morrow  morning.  I 
may  not  find  a  thing  on  earth  that  can  do  this  court  or  Jnry  any  good." 

At  the  evening  session,  durin|f  the  argument  by  the  government,  the 
case  was  reopened  to  enable  plaintiff  in  error  to  put  on  a  witness  in  au 
endeavor  to  impeach  Hammond.  What  has  just  been  said  regarding 
the  discretion  of  the  trial  court  applies  to  this  objection.  We  find  no 
error  in  refusing  the  delay. 

[7]  Error  is  urged  in  the  conduct  of  counsel  for  the  government  in 
statements  made  during  the  testimony  that  possession  of  a  leaden  dol- 
lar by  plaintiff  in  error  at  the  time  of  his  arrest  would  be  shown.  Dur- 
ing the  examination  by  the  government  of  the  witness  Mulkey,  a  deput)' 
United  States  marshal  who  aided  in  tlie  arrest,  occurred  the  following : 

"Q.  What  did  you  find  in  that  search  of  the  defendant?  A.  Ob,  I  don't  re- 
member what  all  I  did  And.  I  found  some  money— I  found  a  piece  of  money 
on  him  that  I  have  in  my  possession. 

"Defendant  objects:  This  is  six  months  after  the  alleged  offense  In  this 
case ;  irrelevant,  incompetent,  immaterial,  too  remote,  and  has  no  bearing  on 
this  transaction. 

"By  the  Court:  The  question  will  be  stricken  out,  and  given  no  attention 
by  the  Jury,  or  any  remarks  made  about  It." 

This  is  the  entire  content  of  the  record.  The  last  portion  of  the 
quoted  ruling  makes  it  evident  that  remarks  were  made  by  the  district 
attorney  regarding  this  matter.  But  no  such  remarks  are  preserved  in 
the  bill  of  exceptions.  This  court  can  act  only  upon  the  transcript 
brought  here.  This  also  applies  to  the  suggested  error  concerning  al- 
leged preiudicial  statements  in  course  of  argument,  no  part  of  which  is 
preserved  in  the  transcript. 

The  judgment  is  a£[irmed. 


SMTTH  T.  DOUGLAS  COUNT!,  NEB.,  et  aL 

(Olrcnit  Court  of  Appeals,  Eighth  Circuit    April  »,  1017.) 

No.  4766. 

1.  Ootnnci  «s>371(6) — FEnsSAi.  ConsTs— JursiSDicTion. 

A  state  statute,  providing  that  the  amount  of  any  tax  paid  erroneously 
shall  be  refunded,  entitles  a  taxpayer  to  maintain  un  action  at  law  there- 
for in  the  federal  courts,  if  the  elements  of  federal  Jurisdiction,  such  as 
diverse  citizenship,  be  present 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {  978.] 

2.  Taxation   $=3905(1) — ^Iniiebitancb   Tax— Injunction— A  dkqtjatk  Reubdt 

AT  Law. 

Inherltaace  Tax  Law  Neb.  {  10  <Rev.  St  1913,  |  6981),  under  which 
a  tax  was  assessed  and  levied,  declares  that,  when  the  amount  of  the  tax 
Shalt  have  been  paid  erroneously  to  the  etate  treasurer,  it  shall  be  law- 
ful for  him,  on  satisfactory  proof,  to  refund  and  pay  to  the  executor,  ad- 
ministrator, or  trustee,  or  pei-son  who  has  paid  such  tax,  the  amount 
thereof,  provided  that  all  ariplicatlons  for  repayment  sbaU  be  made  with- 
in two  years  after  the  date  of  payment    Plalnttfl  filed  suit  in  federal 
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eooits  to  «nJoin  collection  of  snoh  taxes.  Beld,  tbat  as  lAainti 
complete  and  adequate  remedy  at  law,  which  was  available  ia  th< 
courts,  equity  would  afford  no  relief. 

(Bd.  Note. — Fm  other  cases,  see  TaxatJon,  Gent  Dig.  |S  1728, 

Appeal  from  the  District  Coart  of  the  United  States  for  the 
of  Nebraska ;  Joseph  W.  Woodrough,  Judge. 

Bill  by  George  Warren  Smith  against  the  County  of  Dougla 
State  of  Nebraskk  and  others.  From  the  decree,  plaintiff  appea 
versed  and  remanded,  with  instructions  to  dismiss  the  bill. 

Francis  A.  Brogan,  of  Omaha,  Neb.  (Anan  Raymond,  of  ' 
Neb.,  on  the  brief),  for  appellant. 

George  E.  Bertrand  and  John  H.  Grossman,  both  of  Omal 
(George  A.  Magney,  of  Omaha,  Neb.,  on  the  brief),  for  appelle ; 

Before  GARLAND  and  STONE,  Circuit  Judges,  and  RINi: 
trict  Judge. 

GARLAND,  Circuit  Jud^e.  The  appellant  brought  this  acti( 
strain  the  collection  of  an  inheritance  tax  assessed  upon  the 
of  one  Francis  Smith.  The  objection  was  made  in  the  coui 
and  is  renewed  here,  that  the  trial  court  had  no  jurisdiction  of 
troversy  as  a  court  of  equity,  for  the  reason  that  the  appella 
complete  and  adequate  remedy  at  law. 

Section  IQ  of  the  Inheritance  Tax  Law,  under  which  the  i  i 
plained  of  was  assessed  and  levied,  reads  as  follows  : 

"When  any  amount  of  said  tax  shall  hare  been  iwld  erroneously  to  I 

treasurer  It  shall  be  lawful  for  him,  on  satisfactory  proof  renden  I 

by  said  county  treasurer  of  said  erroneous  imyments,  to  refund  and  ]  i 

executor,  administrator  or  trustee,  person  or  persons  wtio  have  paid  i 

tax  in  error,  the  amount  of  such  tax  so  paid,  provided  that  all  applic  I 

the  repayment  of  said  tax  shaU  be  made  wltbln  two  yean  of  the  ds  ■ 
payment."    Bev.  St  Neb.  1913,  i  6631. 

Section  6491  of  the  Revised  Statutes  of  Nebraska,  bein 
203  of  the  Revenue  Law,  reads  as  follows : 

"In  every  case  the  person  or  persons  claiming  any  tax,  or  any  pa 
to  be  for  any  reason  invalid,  who  shall  pay  the  same  to  the  county    : 
piay  proceed  in  the  following  manner,  viz.: 

"FlrBt  If  such  person  claim  a  tax,  or  any  part  thereof,  to  be  Inva    : 
reason  that  the  property  upon  which  It  was  levied  was  not  liable  t    : 
or  that  the  property  has  been  twice  assessed  In  the  same  year  and 
thereon,  he  may  pay  such  taxes  under  protest  to  the  county  treasure 
proper  authority,  and  It  shall  bo  the  duty  of  the  treasurer,  or  ot 
authority  receiving  such  tax,  to  give  a  receipt  therefor  stating  tli     i 
they  were  paid  under  protest,  and  the  grounds  of  such  protest,  whe     ; 
taxable  or  twice  assessed,  and  taxes  paid  thereon.    If  such  taxes  i     : 
the  proper  authority,  other  than  the  county  treasurer,  such  person:     . 
ing  them  shall,  within  ten  days  thereafter,  deliver  such  taxes,  oi     i 
thereof  as  are  paid  under  protest,  to  the  county  treasurer,  together  i 
of  the  receipts  given  for  the  same,  and  the  county  treasurer  shall     \ 
money  so  puid  under  the  protest  until  otherwise  directed  by  order  ol 
board.    Within  thirty  days  after  paying  such  ta.ves  the  person  p 
Shall  file  a  stJitcment  In  writing,  duly  verilled,  with  the  county  bo      I 
forth  the  amoiuit  of  tax  paid  under  protest,  the  grounds  of  such  )     I 
shall  attach  thereto  the  receipt  taken  for  said  taxes.    Whereupon 
iseetiug  of  the  county  board  thereafter,  they  shall  Inquire  Into  the       I 
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if  tbey  shall  And,  ^tber  that  the  property  npon  which  taxes  were  levied  nas 
not  liable  for  taxation,  or  that  it  had  been  twice  assessed  in  the  same  year, 
and  taxes  paid  thereon,  they  shall  Issue  an  order  to  the  county  treasurer  to 
refond  the  taxes,  statlnK  therein  what  sum  shall  be  refunded,  and  if  tbey 
shall  And  that  the  grounds  of  such  protest  are  not  true,  tbey  shall  issue  an 
order  to  the  county  treasurer  to  dispose  of  the  money  in  the  same  manner, 
as  though  it  had  not  been  paid  under  protest  Appeals  may  be  taken  from  such 
decisions  In  the  same  manner  and  within  the  time  as  appeals  are  now  tafcen 
from  the  action  of  the  county  board  in  allowance  or  disallowance  of  claims 
against  the  county ;  and  if  such  an  appeal  be  taken  the  county  treasurer  shall 
retain  such  taxes  until  the  case  is  finally  determined:  ProTlded,  ne  sOiall  in 
all  cases  retain  said  money  until  the  time  for  an  appeal  shall  have  elapsed.  If 
an  appeal  from  the  decision  of  the  county  board  be  taken,  and  apon  the  final 
determination  thereof  their  decision  be  altinned,  the  treasurer  shall  at  once 
carry  the  order  of  the  board  into  effect ;  but  if  their  decision  be  reversed,  they 
shall  Issue  a  new  order  to  the  treasurer  conforming  to  the  decree  of  the  court 
finally  determining  the  case.  In  all  cases  where  the  treasurer  shall  refund 
such  taxes  be  shall  write  opposite  such  taxes  in  the  tax  list  the  words,  'Er- 
roneously taxed — ^refunded.' " 

[1,  2]  In  Singer  Sewing  Machine  Gjmpany  v.  Benedict,  229  U.  S. 
481,  33  Sup.  Ct  942,  57  L.  EA  1288,  Mr.  Justice  Van  Devanter  in 
delivering  the  opinion  of  the  court  said : 

"In  the  courts  of  the  United  States  It  Is  a  guldlns  rule  that  a  bill  in  equity 
does  not  lie  In  any  case  where  a  plain,  adequate  and  complete  remedy  may 
be  had  at  law.  The  statute  so  declares  (Ker.  Stat,  f  72S  [Oomp.  ist  1918,  f 
1244]),  and  the  decisions  enforcing  it  are  witbout  number.  If  it  be  quite 
obvious  that  there  is  such  a  remedy,  it  is  the  daty  of  the  oourt  to  interpose 
the  objection  sua  sponte,  and  in  other  cases  it  is  treated  as  waived,  if  not 
presented  by  the  defendant  in  limine.  Raynes  v.  Dumont,  130  V.  S.  354,  395  [9 
Sup.  Ct.  486,  32  L.  Ed.  9341 ;  Allen  v.  Pullman's  Palace  Oar  Co.,  189  U.  S.  658 
[11  Sup.  Ct.  682,  36  Ia  Ed.  308].  There  was  no  waiver  here.  Tbe  Objection 
was  made  by  the  demarrer,  and  again  by  the  answer,  and  sOt  if  It  was  well 
grounded,  it  was  as  available  to  the  defendants  In  the  Circuit  Oovrt  of  Ap- 
peals to  prevent  a  decree  against  them  there  as  it  was  in  the  ClrcDlt  Court 
Boise  Artesian  Water  Co.  v.  Boise  City,  2ia  U.  S.  2T8  [29  Sup.  Ct  426,  83  L. 
Kd.  796]." 

It  was  decided  in  this  same  case  that  a  statute  of  Colorado,  which 
provided  that  any  tax  found  to  be  enroneona  or  illegal  should  be  re- 
funded to  the  taxpayer,  gave  a  right  of  action  whidi  could  be  enforced 
by  an  action  at  law  in  the  Circuit  Courts  no  less  than  in  the  state  courts, 
if  the  elements  of  federal  jurisdiction,  such  as  diverse  citizenship,  were 
present  Ex  parte  McNeil,  13  Wall.  236,  20  L.  Ed.  624;  United  States 
Mining  Company  v.  Lawson,  134  Fed.  769,  67  C.  C.  A.  587. 

Section  723  of  the  Revised  Statutes  is  now  section  267  of  the  Judi- 
cial Code  (Act  March  3,  1911,  c.  231,  36  Stat  1163  [Comp.  St  1916, 
§  1244]),  which  reads  as  follows: 

"Suits  in  equity  shall  not  be  sustained  In  either  of  the  courts  of  the  United 
States  in  any  case  where  a  plain,  adequate,  and  complete  remedy  may  be 
had  at  law." 

In  New  York  Guaranty  Company  v.  Memphis  Water  Company,  107 
U.  S.  205,  2  Sup.  Ct  279,  27  L.  Ed.  484,  the  Supreme  Court,  in  re- 
ferring to  the  law  just  quoted,  said:  "This  enactment  certainly  means 
something."  The  following  cases  also  decide  that  statutes  like  those 
of  Nebraska  hereinbefore  quoted  provide  an  adequate  remedy  at  law : 
Indiana  Manufacturing  Co.  v.  Koehne,  188  U.  S.  681,  23  Sup.  Ct.  452, 
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47  L.  Ed.  651 ;  Unkna  Pacific  Railroad  Co.  v.  ConunisStoners  of  Weld 
County,  217  Fed.  540,  133  C.  C.  A.  4S7  (8th  Cir.);  A.,  T.  &  S.  F. 
Ry.  Co.  V.  Commissioners  of  Douglas  County,  225  Fed.  978,  141  C. 
C.  A.  100  (8th  Cir.);  Singer  Sewing  Machine  Co.  v.  Benedict,  179 
Fed.  628,  103  C.  C.  A.  186  (8th  Cir.) ;  Pittsburg  Railway  Co.  v.  Board 
of  Public  Works,  172  U.  S.  32.  19  Sup.  Ct.  90,  43  I,.  Ed.  354;  Shelton 
V.  Piatt,  139  U.  S.  591,  11  Sup.  Ct.  646,  35  1,.  Ed.  273;  Stanley  v. 
Supervisors  of  Albany,  121  U.  S.  535,  7  Sup.  Ct.  1234,  30  L.  Ed.  1000; 
McLaughlin  v.  St.  Louis  Southwestern  Ry.  Co.,  232  Fed.  579,  146 
C.  C.  A.  537  (8th  Cir.). 

We  do  not  decide  whether  the  general  revenue  law  would  apjrfy  to 
the  case  of  appellant,  as  that  question  has  not  been  fully  argued; 
but  section  10  of  the  Inheritance  Tax  Law  certainly  would  apply, 
and  under  decisions  which  are  binding  upon  us  it  affords  an  adequate 
remedy  at  law.  We  therefore  are  of  the  opinion  that  the  decree  ren- 
dered by  the  trial  court  should  be  reversed,  and  the  case  remanded, 
with  instructions  to  dismiss  the  bill  for  reasons  herein  stated ;  and  it 
is  so  ordered. 


QtiBlTSCH  T.  UNITED  STATES. 

(Clrcidt  Court  of  Appeals,  Third  Circuit    June  28,  1917.) 

No.  2240. 

1.  Ckdosax.  Law  «s»1169(2)— Ai>peai/-Conci.usivbnbs8  or  Vkrdict. 

A  verdict,  finding  one  memlter  of  a  bankrupt  firm  guilty  of  conspiring 
with  the  other  ntember  to  conceal  their  assets,  cannot  be  disturbed,  when 
supported  by  submlssible  evidence. 

[£d.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  807S.] 

3L  Cbikinai.  Law  9s>610 — ^Tbstimost  of  Accompucs— NECESSiTr  or  Cobbob- 

OBATION. 

The  uncorroborated  testimony  of  an  accomplice  will  sustain  a  convlc^ 
Hon,  if  believed  by  the  Jury. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  K  1124-1120.) 

S.  Cbiminai,  Law  4=s>274— Flxa  or  Guilty— Witiidbawai.. 

Where  B.,  Jointly  indicted  with  defendant  pleaded  guilty,  and  on  de- 
fendant's appeal  the  court  pointed  out  that  the  Judgment  against  B.,  as 
well  as  that  against  defendant,  was  a  nullity  for  want  of  Jurisdiction, 
and  on  defendant's  aubeequent  trial  under  a  new  Indictment  objection 
was  made  to  B.'s  conq^tency  as  a  witness,  on  the  ground  that  be  was  a 
convicted  felon,  it  was  not  error  for  the  court  to  allow  him  to  withdraw 
his  plea  of  guilty,  and  substitute  a  plea  of  not  guilty,  as  this  was  merely 
a  form,  and  was  either  superfluous  or  a  proper  amendment  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {§  632,  633.} 
4.  CoHSPiBACT  «s»27— Cbiminal  Law  «=>113— Ovbbt  Acr-^naiBDiorioN  or 
PBOSBcirrioK. 

The- filing  of  a  petition  in  bankruptcy  was  a  sufficient  overt  act  to  sup- 
port a  conviction  for  conspiracy  by  the  bankrupt  to  conceal  his  property 
from  the  trustee,  and  gave  Jurisdiction  to  the  District  Court  for  the  dls- 
'  trlct  In  which  the  petition  was  filed,  though  the  concealment  took  place 
in  a  different  district. 

[Ed.  Note. — For  other  cases,  see  CoDBPlracy,  Cent  Dig.  Si  38,  38 :  Crim- 
inal Law,  Cent  Dig.  {{  190,  232.] 

<s»For  otter  cum  sea  Mme  topic  A  KET-NUHBER  In  all  K«7-Numb«r*d  DtgwU  *  Indnw 
•  2-12  F.— 67 
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In  Brror  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Mark  J.  Gretsch  was  convicted  of  conspiracy,  and  he  brings  error. 
Affirmed. 

S.  G.  Nissenson,  of  New  York  City,  for  plaintiff  in  error. 
Charles  F.  Lynch,  U.  S.  Atty.,  of  Newark,  N»  J. 

Before  BUFFINGTON,  McPHEKSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  In  September,  1914,  the  defendant 
below,  Mark  J.  Gretsch,  and  his  partner,  A.  Birnbaum,  filed  a  volun- 
tary petition  in  bankruptcy  in  the  District  Court  of  New  Jersey.  Soon 
afterward  they  were  indicted  for  concealing  property  from  their  trus- 
tee, and  Gretsch  was  convicted;  Birnbaum  entering  a  plea  of  guilty. 
Early  in  March,  1916,  we  were  obKged  to  set  aside  the  conviction 
(Gretsch  v.  U.  S.,  231  Fed.  57,  145  C.  C.  A.  245)  because  the  conceal- 
ment had  not  taken  place  in  the  district,  and  within  a  few  weeks  there- 
after another  indictment  was  fotmd  charging  the  same  defendants  with 
conspiring  to  conceal  the  same  property.  In  October  Gretsch  was 
separately  tried  and  convicted  for  conspiracy,  •  but  in  December  the 
District  Court  set  the  verdict  aside.  In  tfie  following  January  he  was 
convicted  again,  and  the  present  writ  of  error  attacks  the  conduct  of 
the  second  trial. 

[1]  It  may  be  noted,  therefore,  that  the  plaintiff  in  error  has  al- 
ready had  three  trials  for  practically  the  same  offense,  and  has  been 
convicted  by  three  juries,  so  that  he  can  hardly  complain  with  success 
that  the  facts  relating  to  his  conduct  have  not  been  carefully  consider- 
ed. In  this  proceeding  we  are  of  course  confined  to  the  inquiry  wheth- 
er legal  error  was  committed  during  the  second  trial  of  the  conspiracy 
case ;  if  the  indictment  was  supported  by  submissible  evidence,  the  ver- 
dict is  beyond  our  power.  Tapack  v.  U.  S'.  (C.  C.  A.  3)  220  Fed.  448, 
137  C.  C.  A.  39. 

[2]  1.  The  first  question  is  whether  the  record  contains  such  evi- 
dence, and  to  this  subject  the  plaintiff  in  error  has  devoted  many  pages 
of  his  brief.  We  shall  not  review  the  evidence :  It  has  been  examined, 
and  we  need  only  say  that  the  testimony  of  Birnbaum  alone  was  suffi- 
cient, even  if  it  had  been  unsupported.  If  believed  by  a  jury,  the  testi- 
mony of  an  accomplice  will  sustain  a  conviction  although  no  corrobora- 
tion may  appear.    Caminetti  v.  U.  S.,  242  U.  S.  470,  37  Sup.  Ct.  192, 

61  L.  Ed.  — ;  Knoell  v.  U.  S.  (C.  C.  A.  3)  239  Fed.  16, C.  C. 

A. — . 

[3]  2.  Complaint  is  also  made  that  Birnbaum  should  not  have  been 
allowed  to  testify  because  he  was  "a  convicted  felon";  the  objection 
relying  on  the  fact  that,  when  the  present  trial  began,  his  plea  of  guilty 
to  the  indictment  for  concealing  was  still  on  the  record.  Assuming, 
but  not  deciding,  that  the  plea  would  have  disqualified  him,  if  nothing 
further  had  been  done,  it  remains  to  be  said  that  before  he  was  al- 
lowed to  testify  the  court  permitted  him  to  substitute  a  plea  of  not 
guilty.  In  this  course  we  see  no  error.  The  plea  of  guilty  was  ad- 
dressed to  the  indictment  for  concealing  (considered  by  this  court  in  the 
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case  referred  to— Gretsch  v.  U.  S.,  231  Fed.  57,  60,  145  C.  C.  A.  245), 
and  in  disposing  of  that  indictment,  we  said : 

"Wblle  Blrnbaiim  pleaded  gnllty,  and  Gretscb  upon  trl^<«rM  foond  guilty, 
of  tbe  crime  charged,  tiie  constitutional  right  of  each  was  alike  invaded  by 
indictment  in  a  district  in  which  the  crime  was  not  committed.  Although 
the  lodgment  entered  upon  Birnbaum's  plea  of  guilty  Is  not  before  us,  we 
Tcntnre  to  tnggest  to  the  district  court  that  a  guspeaslon  of  Birnbaum's  sen- 
tence, and  a  dlspoeitlon  of  the  Indictment  against  bim.  In  harmony  with  the 
views  expressed  in  this  opinion,  woi^d  tend  to  uniformity  in  the  administra- 
tion of  Justice." 

It  was  in  complying  witli  this  suggestion  that  the  court  allowed  the 
jJea  of  guiltjr  to  be  withdrawn,  and  we  see  no  impropriety  in  so  dmng. 
As  we  decicied  in  the  former  case,  the  District  Court  had  no  jurisdic- 
tion of  the  offense  there  charged,  and  in  effect  the  whole  proceeding 
was  without  authority.  Permitting  the  plea  to  be  withdrawn  was 
merely  a  form,  and  was  either  superfluous  or  a  proper  amendment  of 
the  record. 

3.  Another  matter  complained  of  is  the  alleged  tmfaimess  of  the 
District  Court  in  the  conduct  of  the  trial,  and  to  this  we  need  only  re- 
ply that  we  discover  nothing  that  calls  for  reversal.  Undoubtedly  the 
notes  of  trial  show  occasional  friction  between  the  court  and  the  de- 
fendant's counsd,  but  we  are  unable  to  say  that  the  defendant  was 
prejudiced  thereby.  Some  allowance  must  be  made  both  for  court  and 
counsel  under  the  strain  of  a  lon^r  and  earnest  controversy,  and  we  are 
satisfied  that  on  the  whole  the  rights  of  the  defendant  were  carefully 
and  impartially  protected,  and  that  the  District  Judge  did  not  go  too 
far  in  what  he  said  or  did. 

[4]  4.  It  is  also  contended  th^  the  court  erred  in  receiving  the  peti- 
tion in  bankruptcy  as  sufficient  proof  of  an  overt  act  committed  in  New 
Jersey.  No  authority  is  cited  to  support  this  position,  and  in  principle 
no  reason  appears  for  excluding  the  evidence.  The  offense  charged 
was  conspiring  to  conceal  property  from  a  trustee  in  bankruptcy,  and 
this  necessarily  implied  that  a  bankruptcy  proceeding  was  contem- 
plated as  part  of  the  scheme.  In  this  proceeding  Gretsch  took  part, 
and  the  filing  of  the  petition  was  an  indispensable  step  toward  making 
the  conspiracy  effectivoi  If  no  petition  had  been  filed,  no  trustee  could 
have  been  appointed,  and  therefore  the  filing  of  the  petition  was  an 
overt  act  in  furtherance  of  the  crime.  A  proceeding  lawful  in  itself 
when  considered  separately  can  become  a  step  in  carrying  out  a  plan 
that  is  an  unlawful  conspiracy  when  taken  as  a  whole,  and  in  such  a 
connection  we  see  no  reason  why  the  proceeding  should  not  be  regard- 
ed as  a  part  of  the  illegal  scheme.  As  the  act  in  question  was  done  in 
New  Jersey,  this  was  sufficient  to  give  the  district  court  jurisdiction 
of  the  present  indictment. 

Some  other  objections  are  argued  in  the  two  briefs  of  the  plaintiff 
in  error,  but  none  of  them  seems  to  require  particular  attention.  No 
reversible  error  appears  in  the  record,  and  the  judgment  is  therefore 
affirmed. 


Digitized  by 


Google 


900  ta  VBDBRAL  BBPOBTBB 

DICKINSON  et  aL  v.  SCRUGOa 
(Circuit  Court  of  i^ppeals,  Stxtb  Gfrcolt    Jane  80,  191T.) 

No.  2973. 

L  Tbiai,  €=3l78— Motiow  fob  DnacoTBD  VBioicnr— Evidkkob. 

On  a  motion  to  direct  a  Terai«t,  the  testimony  most  be  rlewed  in  Uie 
aspect  most  favorable  to  the  party  against  wbom  the  direction  is  asked. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  H  401-403.] 

2.  Oabbiebs  «=»283(3)— A88atii,t  bt  Cakkier's  Empi^t*— Defenses. 

If  plaintiff  consented  to  a  carrier's  employ^  rarlshing  her  becanse 
of  fear,  there  was  not  only  an  actionable  wroi«,  but  an  actual  rape. 
[Ed.  Nota— For  other  caaea,  see  Carrlen,  Cent  Dig.  H  1123,  1124.1 

3.  Oaxxiebs  ®s>S20(4) — Acnoirs  fok  Iitjubus— Questions  fob  Jttbt. 

In  an  action  against  a  railroad  company,  whose  porter  was  claimed  to 
bare  ravished  plaintiff,  testimony  that  plaintiff  told  the  witness  that 
the  porter  agreed  to  give  her  $10  and  her  breakfast  If  she  would  submit 
to  him,  that  he'  gave  her  neither,  and  that  she  would  make  the  company 
pay  for  It,  nnde  a  question  for  the  Jury  as  to  whether  plaintiff  yielded 
voluntarily  to  the  porter's  advanoes. 

4.  Tbiai.  «s»178— MoTioir  it»  Dibectbd  YfiBDicc—KviDKfiCK. 

On  a  motion  to  direct  a  verdict  for  plaintiff,  the  coatroUlnj;  tinestion 
was  not  whether  the  testimony  as  a  whole  could  be  reconciled  with  her 
claim,  but  whether  It  was  Inconsistent  with  any  other  conclnslon  than  that    < 
dalmed  by  her. 

[Ed.  Note.^For  other  cases,  see  Trial,  Cent  Dig.  {$  401-40B.] 

5.  Tbial  «=3l40(l) — Questions  fob  JtrBY— Cbedibilitt  of  WrrNsssKs. 

Questions  of  credibility  of  the  witnesses  are  peculiarly  for  the  Jury. 
[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent  Dig.  f  834.] 

6.  Evidence  «=>87— Failuiie  to  Call  WiTNESs— Conclusiveness. 

While,  in  an  action  against  a  carrier  for  an  assault  by  one  of  Its  em- 
ployfis,  its  failure  to  caU  such  employ^  as  a  witness  supported  an  in- 
ference that.  If  called,  be  would  have  testified  against  defendant  It  did 
not  amount  to  a  legally  conclusive  confession  thereof  by  defendant 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  |  109.] 

7.  Appeal  amd  Ebbob  ®=»856(3) — Gbounbs  of  Decision— Sustainino  Judo- 

HENT  ON   DIFFEBENT  GBOUNDS. 

In  an  action  against  a  railroad  company,  whose  porter  was  daloded  to 
have  ravished  plaintiff,  where  the  court  directed  a  verdict  for  irialntlff, 
•  and  salHultted  the  question  of  damages  on  the  the<»7  that  plalntUt  was 
actually  ravished,  the  direction  oi  the  verdict  could  not  be  upheld  on  the 
theory  that  the  porter's  improper  advances  were  Enough  to  create  liabil- 
ity, as  damages  were  presumably  assessed  for  an  actual  rape.' 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  B  3408, 
3410,  8417.] 

8.  Cabriebs  «=>283(4) — ^Acts  of  Ekplot£s— Insultiito  Larouaok. 

Lasdvlons  proposals  of  a  railway  porter  to  a  female  passenger,  if  later 
Yolnntarlly  acc^ted,  will  not  create  llablUty  on  the  part  of  the  railroad. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee ;  John  E.  McCall,  Judge. 

Action  by  Cora  Scruggs  against  Jacob  M.  Dickinson  and  others,  re- 
ceivers of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendants  bring  error.  Reversed  and  remand- 
ed, with  directions. 

«=3For  other  cues  •ce  same  topic  *  KET-NUHBBR  in  kU  K«r-NDmber«d  DiSMU  ft  ladezn 
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Wright,  Miles,  Waring  &  Walker,  of  Memphis,  Tenn.,  for  plaintifFs 
in  error." 
Anderson  &  Crabtree,  of  Memphis  Tenn,,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  Defendant  in  error  (plaintiflf  below) 
sued  to  recover  damages  for  an  alleged  assault  upon  her  while  a  pas- 
senger on  defendant's  railroad  train.  Her  testimony,  in  substance 
sufficient  for  purposes  of  this  opinion,  is  this : 

The  train  upon  which  plaintiff  was  a  passenger  from  Memphis, 
Tenn.,  to  Oklahoma  City,  Okl.,  left  Memphis  about  midnight.  At  sev- 
eral times  during  the  night,  when  she  was  the  only  passenger  in  the 
women's  compartment  of  the  colored  coach,  the  porter  made  indecent 
proposals  to  her,  offering  her  money  and  attempting  familiarity  with 
her  person.  His  advances  were  repelled.  On  the  next  morning,  just 
before  reaching  Booneville,  while  plaintiff  was  about  to  leave  the 
lavatory  (she  being  then  the  sole  passenger  in  the  car),  the  porter  push- 
ed her  back  into  the  lavatory,  and,  in  spite  of  her  active  resistance,  suc- 
ceeded in  forcibly  ravishing  her.  Her  back  was  badly  injured.  When 
the  train  reached  Booneville,  the  porter  in  question  left  the  train. 
Plaintiff  complained  to  the  successor  porter  of  the  treatment  to  which 
she  had  been  subjected.  About  two  weeks  later,  on  the  return  trip  to 
Memphis,  the  porter  who  had  made  the  assault  came  on  the  car  at 
Booneville,  but,  seeing  plaintiff,  immediately  "backed  out.  To  the  por- 
ter on  this  run  to  Memphis  plaintiff  made  complaint  of  her  treatment 
on  the  previous  trip. 
.  Neither  the  porter  who  is  alleged  to  have  made  the  assault  nor  the 

?>rter  who  succeeded  him  at  Booneville  were  produced  as  witnesses, 
he  porter  on  the  return  trip  from  Booneville  to  Memphis  was  produc- 
ed by  defendants.  The  sut»tantial  defense,  so  far  as  it  went,  seems  to 
have  been  that  the  plaintiff  yielded  for  a  consideration.  At  the  con- 
clusion of  the  testimony,  the  trial  judge,  regarding  plaintiff's  testi- 
mony essentially  uncontradicted,  directed  verdict  in  her  favor,  leaving 
to  the  jury  the  question  of  assessment  of  damages.  There  was  verdict 
for  $1,800,  on  which  judgment  was  rendered. 

The  sole  question  argued  relates  to  the  propriety  of  the  direction 
of  verdict,  this  propriety  being  challenged  upon  two  grounds:  First, 
that  plaintiff's  testimony  is  too  improbable  and  self-contradictory  to  be 
accepted;  and,  second,  that  her  testimony  is  otherwise  contradicted 
in  material  respects. 

We  are  not  impressed  with  the  first  of  these  objections. ,  Were  there 
nothing  in  the  case  but  plaintiff's  testimony,  we  should  not  disturb 
the  direction  of  verdict.  Her  testimony  is  not,  in  our  opinion,  inher- 
•  entiy  improbable,  and  not  only  would  it,  standing  alone,  amply  sus- 
tain the  verdict,  but  the  same  is  true  of  the  testimony  in  the  case  taken 
together.  The  trial  judge,  as  indicated  by  his  opinion  on  motion  for 
new  trial,  apparently,  and  we  assume  properly,  believed  plaintiff's 
testimony.  The  assignment  that  the  verdict  is  excessive  in  amount  is 
without  merit. 
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[1]  But  the  question  whether  there  was  other  testimony  tending  to 
contradict  plaintiff's  testimony  is  a  more  serious  one.  This' question 
must  be  considered  in  the  hght  of  the  rule  that,  on  a  motion  to  direct 
verdict,  the  testimony  must  be  viewed  in  the  aspect  most  favorable 
to  the  party  against  whom  the  direction  is  asked.  Milwaukee,  etc., 
Ins.  Co.  V.  Rhea  (C.  C.  A.  6)  123  Fed.  9,  60  C.  C.  A.  103 ;  Erie  R.  R. 
Co.  V.  Rooney  (C.  C.  A.  6)  186  Fed.  16,  19.  108  C.  C.  A.  118. 

[2-5]  The  ix)rter  on  the  return  trip  testified  that  plaintiff,  in  her 
conversation  with  him,  in  reply  to  his  question  whether  the  porter  had 
succeeded  in  effecting  the  alleged  relation,  said : 

"Well,  he  seemed  to  carty  the  intention  out  bo  nntll  I  was  afraid  and  1 
give  over  to  him." 

If  this  were  the  only  item  of  asserted  contradiction,  we  should  hesi- 
tate to  disturb  the  direction ;  for,  if  plaintiff's  consent  was  compelled 
by  fear,  there  was  not  only  an  actionable  wrong,  but  an  actual  rape. 
Don  Moran  v.  The  People,  25  Mich.  356,  358,  12  Am.  Rep.  283.  But 
the  witness  gave  further  testimony  to  the  general  effect  that  in  the 
course  of  his  conversation  with  plaintiff  she  said  that  the  porter  agreed 
to  give  her  $10  and  her  breakfast  at  Booneville  if  she  would  submit 
to  him,  that  he  gave  her  neither  the  $10  nor  the  breakfast,  and  that 
she  "would  make  the  company  pay  for  it."  Although  plaintiff  denied 
this  statement,  we  are  constrained  to  hold  that  the  existence  of  this 
testimony  so  far  tended  to  contradict  the  plaintiff's  testimony  as  to 
make  it  a  question  for  the  jury  whether  or  not  she  yielded  voluntarily 
to  the  porter's  advances ;  for,  upon  this  motion  to  direct  verdict,  the 
controlling  question  was  not  merely  whether  the  testimony,  taken  as 
a  whole,  could  be  reconciled  with  plaintiff's  claim,  but  whether  it  was 
inconsistent  with  any  other  conclusion  than  that  claimed  by  her.  and 
questions  of  credibility  are  peculiarly  for  the  jury.  Rochford  v. 
Pennsylvania  Co.  (C.  C.  A.  6)  174  Fed.  81,  83,  98  C.  C.  A.  105. 

[8]  In  directing  verdict,  the  trial  judge  apparently  gave  weight  to 
the  defendant's  failure  to  call  its  accused  porter,  and  to  a  presumption 
that,  if  called,  he  would  have  testified  against  defendants."  But,  while 
such  failure  suf^xirts  an  inference  of  such  fact,  it  does  not  amotmt  to 
a  legally  conclusive  confession  thereof  by  defendants. 

[f,  8j  The  District  Judge,  in  denying  a  motion  for  a  new  trial,  sug- 
gested that  proof  that  the  porter  made  improper  advances  to  plaintiff 
while  she  was  a  passenger  in  defendant's  car  was  of  itself  enough  to 
create  liability;  but  this  consideration,  standing  alone,  is  not  enough 
to  sustain  the  direction  of  verdict:  First,  because  the  case  was  sub- 
mitted on  the  theory  that  plaintiff  was  actually  ravished,  and  damages 
were  presumably  assessed  on  that  basis ;  and,  second,  lascivious  pro- 
posals, if  later  voluntarily  accepted,  would  not  create  liability  upon  de- 
fendant's part. 

The  judgment  must  be  reversed,  and  the  case  remanded,  with  direc- 
tions to  award  a  new  trial. 
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WAT  r.  MORTBJNSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    Hay  31,  1917.) 

No.  3997. 

OouBTS  «=9366(7) — Fbdesai.  Coubtg — ^Decisions  or  State  Coubts  as  Au- 
thority. 

Where  an  Insolvent  corporation  was  under  administration  in  a  state 
couft,  and  In  a  suit  agali^  a  former  stockholder  to  enforce  his  double 
liability  under  the  Constitution  and  statutes  of  the  state  the  state  court 
held  that  extensions  of  the  indebtedness  after  he  transferred  his  stock 
with  knowledge  of  the  transfer  and  without  his  ccmsent  released  him  from 
UablUty,  such  holding  would  be  followed  by  a  federal  court  In  a  suit 
against  another  former  stockholder. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota;  James  D.  Elliott,  Judge. 

Action  by  Charles  M.  Way,  as  receiver  of  the  Winslow  Furniture 
&  Carpet  Company,  against  Alfred  Mortenson.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

James  E.  Trask,  of  St.  Paul,  Minn  (John  M.  Bradford,  of  St.  Paul, 
Minn.,  and  Davis  &  Lyon,  of  Sioux  Falls,  S.  D.,  on  the  brief),  for 
plaintiff  in  error. 

Bishop  H.  Schriber,  of  St.  Paul,  Minn.  (Aikens  &  Judge,  of  Sioux 
Falls,  S.  D.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDON, 
District  Jixlge. 

AMIDON,  District  Judge.  The  Winslow  Furniture  &  Carpet  Comr 
pany  is  an  insolvent  Minnesota  corporation.  Defendant  was  the  owner 
of  32%  shares  of  its  capital  stock  from  April  19,  1905,  to  February  24, 
1906.  At  the  latter  date  he  sold  and  transferred  bis  stock.  The  com- 
pany was  then  a  solvent,  going  concern.  It  continued  in  business  until 
October,  1908,  when  it  was  adjudged  a  bankrupt  under  the  federal 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat,  544).  The  creditors 
received  about  23  cents  on  the  dollar.  After  bankruptcy  proceedings 
were  closed  a  sequestration  suit  was  commenced  by  creditors  under 
the  statutes  of  Minnesota,  to  impound  any  estate  owned  by  the  cor- 
poration, and  to  enforce  the  stockholders'  double  liability  fixed  by  the 
Constitution  and  statutes  of  the  state.  In  that  suit  plaintiff  was  ap- 
pointed receiver,  and  judgment  was  entered  assessing  the  stock  100 
per  cent.  The  petition  for  the  assessment  alleged  that  the  defendant 
was  a  stockholder  to  the  extent  of  32i^  shares,  and  prayed  that  an  as- 
sessment of  100  per  cent,  be  imposed  for  the  benefit  of  creditors.  The 
petition  further  set  forth  that,  of  the  claims  of  creditors  allowed  by 
the  court,  $25,000  accrued  prior  to  defendant's  becoming  a  stockliold- 
er.  The  decree  allowing  claims  expressly  fixed  the  amount  of  each 
claim  and  the  date  when  the  indebtedness  represented  thereby  arose. 
Notice  of  each  step  in  the  proceeding  was  given  to  stockholders  by 
publication,  and  also  by  mailing,  and  the  proof  shows  the  mailing  of 
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such  notices  to  defendant.  The  decree  in  this  parent  suit  does  not 
attempt  to  fix  the  amount  of  the  liability  of  the  several  stockholders 
except  in  general  terms.    Its  language  is  as  follows : 

"That  «acb  and  every  penoo  or  party  liable  as  sndi  stockholder  of  said 
defendant,  or  on  account  of  any  of  the  capital  stock  of  said  d^endant,  pay  to 
said  Charles  M.  Way,  as  receiver  of  said  defendant,  at  his  office  In  the  dty 
of  Minneapolis,  Hennepin  county,  Minnesota,  within  thirty  days  after  the 
date  of  this  order,  the  sum  of  raoe  hundred  d<dlar8  (flOO)  for  and  on  account 
of  each  and  every  share  of  said  stock  for  or  apon  which  said  persons,  or  par- 
ties are  liable  as  past  or  present  stockholders  of  said  defendant,  under  the 
terms  of  this  order,  and  hold  the  amounts  thus  collected  until  the  further  or- 
der of  this  court  herein." 

After  the  decree  had  been  entered  in  the  parent  suit,  as  above  set 
forth,  the  present  suit  was  brought  against  defendant  in  the  United 
States  District  Court  of  South  Dakota  to  enforce  the  payment  of  his  lia- 
bility as  a  stockholder.  The  bill  sets  out  the  proceedings  in  fulL  The 
answer  admits  ownership  of  the  stock  at  the  dates  named.  It  also  al- 
leges: 

"That  all  the  Indebtedness  of  the  «e1d  the  Wlnslow  ft  Ruff  Famitore  ft 
Carpet  Company,  existing  at  the  time  defendant  sold  and  delivered  his  stodc 
in  said  company,  as  aforesaid,  has  since  been  paid  or  renewed  and  extended, 
and  that  the  creditors  so  renewing  and  extending  said  indebtedness  had  at 
the  time  thereof  notice  of  the  sale  of  defendant's  stock  in  said  company,  and 
thkt  he  bad  severed  his  connection  therewith." 

A  jury  was  waived.  The  court  made  a  general  finding  "of  all  the  is- 
sues in  said  action  in  favor  of  the  defendant,"  and  dismissed  the 
complaint  upon  the  merits,  with  costs.    Plaintiff  brings  error. 

While  defendant  was  a  stockholder  the  corporation  was  indebted 
to  the  St  Paul  National  Bank  upon  promissory  notes  aggravating  the 
.sum  of  $20,000.  These  notes  became  due  a  short  time  after  defend- 
ant transferred  his  stock.  With  knowledge  of  the  transfer  the  bank 
renewed  the  notes,  surrendering  the  old  notes,  taking  new  ones  for  a 
short  period.  Afterwards  that  bank  was  consolidated  with  the  Capital 
National  Bank,  and  the  notes  passed  to  it  as  a  part  of  the  consolidation. 
They  were  repeatedly  renewed  with  knowledge  that  the  plaintiff  had 
transferred  his  stock.  The  trial  court  was  of  the  opinion  that  defend- 
ant, after  the  transfer,  occupied  the  position  of  a  surety,  and  that  these 
repeated  extensions  of  the  indebtedness,  without  his  consent,  had  the 
effect  to  release  him  from  his  liability  as  a  stockholder.  That  was  one 
of  the  grounds  upon  which  the  court  acted  in  dismissing  the  suit.  If 
that  ruling  is  sound,  the  judgment  should  be  affirmed. 

While  the  present  case  has  been  pending  in  this  court,  a  case  involv- 
ing identically  the  same  question  between  the  plaintiff  and  another 
stockholder  by  the  name  of  Mooers  has  been  pending  in  the  Supreme 
Court  of  Minnesota.  Since  the  case  was  argued  and  submitted,  the 
Supreme  Court  of  the  state  has  handed  down  its  opinion.  Way,  Re- 
ceiver, V.  Mooers  (Minn.)  160  N.  W.  1014.  This  decision  is  in  harmony 
with  previous  rulings  of  the  court,  so  that  plaintiff  cannot  claim  any 
vested  right  that  will  be  disturbed.  The  case  turns  upon  an  interpre- 
tation of  the  state  law  and  Constitution.  The  corporation  is  under  ad- 
ministration in  the  state  court    For  these  reasons,  our  "duty  to  lean  to 
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an  agreement  with  the  state  court"  (Kuhn  v.  Fairmount  Coal  Co.,  215 
U.  S.  349,  360,  30  Sup.  Ct.  140,  54  L.  Ed.  228)  is  unusually  strong. 
Upon  the  authority  of  the  state  decision,  therefore  the  judgment 
below  is  affirmed. 


PABIX)  V.  UNITED  STATES. 

(ClrcDlt  Court  of  Appeals,  Ninth  Circuit.    June  25,  1017.) 

No.  2873. 

1.  WimESSKS  «3978— GoTTvicnoN  of  Felony— Pabdor—EJvidence. 

Where,  oa  objection  to  the  competency  of  a  witness  on  the  ground  that 
he  had  been  convicted  of  a  felony,  the  TJnlted  States  attorney  presented 
to  the  judge  a  telegram,  which  he  stated  pardoned  the  witness  and  restor- 
ed blm  to  dtlzenshlp,  whereupon  defendant's  counsel  stated  that  they 
could  not  question  the  telegram,  but  objected  to  Its  receipt  as  evidence 
until  the  pardon  Itself  was  produced,  defendant's  rights  were  not  violat- 
ed by  the  court's  ruling  that  the  witness  was  competent  to  testify;  the 
telegram  having  contained  matter  which  was  accepted  by  the  court  as 
notice  that  the  witness  was  pardoned. 

[Ei.  Note.— For  other  cases,  see  Witnesses,  Cent  THg.  f{  lOS-200.1 

2.  CBmiitAi.  IiAW  4=»400(11) — BKet  and  Skcordaby  Evidenok— Labels. 

On  a  trial  for  Introducing  Uquor  Into  an  Indian  reservation,  a  reserva- 
tion policeman,  who  had  followed  the  movements  of  a  party,  of  which 
defendant  was  one,  testified  that  he  picked  up  parts  of  bottles  and  could 
tell  that  there  were  labels  on  them.  Defendant  objected,  on  the  ground 
that  the  witness  oonid  not  testify  to  the  labela  The  objection  was  over- 
ruled, and  the  witness  testifled  that  the  bottle  was  a  flask,  and  had  a  label 
on  it  which  had  not  been  brokm  off ;  tbat  be  did  not  notice  what  make 
It  was,  but  that  It  was  a  whisky  bottle,  and  that  "whisky"  was  written  on 
the  label.  Held,  that  there  was  no  error,  as  this  testimony  was  a  part 
of  the  general  description  of  the  bottles  and  pieces  found,  especially 
where  another  witness  testifled  without  objection  as  to  the  labels  on  the 
pieces  of  broken  bottles. 

[Ed.  Note.— For  other  cases,  see  OrUnlnal  Law,  Cent  Dig.  fi  879-888.) 
8.  CaniiNAL  liAw   iS=>1170%(l)— WrrwESSBS   <8i=>388<10) — Ihfeachubnt^Lay- 

IHG   FOTJNDATION— CKBTAIWrr— PlWJtTDICE, 

Where  a  witness  testifled  that  he  saw  defendant  about  the  5th  or  8tb 
of  September,  or  somewhere  along  there,  the  admission  of  his  testimony 
as  to  his  conversation  with  defendant,  over  the  objection  that  It  was  not 
proper  Impeachment,  was  within  the  discretion  of  the  trial  court,  and  not 
erroneous,  in  the  absaice  of  prejudice. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  i  8129 ;  Wit. 
nesses.  Cent  Dig.  i  1242.] 

In  Error  to  th^  District  Court  of  the  United  States  for  the  District 
of  Montana ;  Geo.  M.  Bourquin,  Judge. 

Joseph  Pablo  was  convicted  of  introducing  liquor  into  an  Indian 
reservation,  and  he  appeals.    Affirmed.. 

Albert  Besancon,  of  Missoula,  Mont,  and  John  P.  Swee,  of  Ronan, 
Mont.,  for  plaintiff  in  error. 

B.  K.  Wheeler,  U.  S.  Atty.,  of  Butte,  Mont.,  Homer  G.  Murphy, 
Asst.  U.  S.  Atty.,  of  Helena,  Mont,  and  James  H.  Baldwin,  Asst. 
U.  S.  Atty.,  of  Butte,  Mont. 

Before  GILBERT,  ROSS,  and  HUNT.  Circuit  Judges. 
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HUNT,  Circuit  Judge.  Joseph  Pablo,  plaintiff  in  error,  was  indict- 
ed in  three  counts  for  having  a^  different  times  introduced  liquor  into 
the  Flathead  Indian  reservation  in  Montana.  He  was  tried  and  ac- 
quitted under  two  counts,  but  convicted  under  the  third,  and  by  writ 
of  error  asks  review  in  this  court 

The'  first  point  made  is  that  the  court  erred  in  allowing  a  witness  to 
testify  over  the  objection  of  defendant's  counsel,  who  stated  that  Hun- 
ter was  incompetent  to  testify,  having  been  convicted  and  sentenced 
for  a  felony,  which  was  not  specified  in  the  objection.  It  does  not 
appear  that  any  record  of  conviction  accompanied  the  objection.  Nev- 
ertheless, immediately  after  objection,  the  United  States  attorney 
stated  to  the  court  that  he  had  "a  telegram  pardoning  the  witness  and 
restoring  him  to  citizenship."  The  contents  of  the  tel^ram  are  not 
incorporated  in  the  record,  but  it  is  shown  that  the  telegram  was  pro- 
duced and  read  by  the  judge.  Counsel  for  defendant  stated  that  they 
could  not  question  the  telegram,  but  they  did  object  to  its  being  receiv- 
ed as  evidence  "until  the  pardon  itself  was  produced."  The  court  held 
that  the  telegram  was  a  satisfactory  showing  of  executive  action  and 
pardon,  and  added  that  if  there  was  any  mistake  it  would  be  cause  for 
setting  aside  verdict  or  judgment  should  such  be  rendered  against  de- 
fendant. It  might  be  said  that,  because  of  the  failure  on  defendant's 
part  to  produce  and  incorporate  in  the  record  proof  of  conviction  of 
the  witness  for  felony,  he  is  not  in  a  position  to  rely  upon  the  point. 

[  1  ]  But,  passing  that,  we  think  that  when  counsel  did  not  question 
the  telegram,  yet  objected  to  its  receipt  as  evidence  until  the  "pardon 
itself"  was  produced,  they  assumed  the  position  that,  although  the  tele- 
gram constituted  an  official  announcement  of  pardon,  still  such  form  of 
announcement  was  not  the  best  evidence  to  prove  the  executive  act. 
But,  as  the  telegram  contained  matter  which  was  accepted  by  the 
court  as  notice  that  the  witness  was  pardoned  by  executive  act,  we  fail 
to  see  how  defendant's  rights  were  violated  by  the  ruling  that  the  wit- 
ness was  competent  to  testify. 

[2]  A  reservation  policeman  testified  that  he  had  followed  the 
movements  of  the  party  of  which  defendant  was  one,  and  later  picked 
up  parts  of  bottles  and  could  tell  there  were  labels  on  them.  Defend- 
ant's counsel  objected,  on  the  ground  that  the  witness  could  not  testify 
to  the  labels  on  the  bottles  or  parts  which  were  picked  up.  The  court 
overruled  the  objection,  and  the  witness  said  that  the  bottle  he  saw 
was  a  big  bottle,  a  flask,  and  it  had  a  label  on  it,  that  the  label  had  never 
been  broken  off  the  bottle,  that  he  did  not  notice  what  make  it  was, 
that  it  was  a  whisky  bottle,  and  that  "whisky"  was  written  on  the  label. 
This  testimony  was  given  as  a  part  of  the  general  description  of  bottles 
and  pieces  found,  and  we  think  there  was  no  error  in  allowing  the  wit- 
ness to  describe  the  things  as  he  found  them.  Furthermore,  another 
witness,  without  objection  on  defendant's  part,  testified  in  detail  as  to 
the  labels  on  the  pieces  of  broken  bottles. 

[3]  Upon  rebuttal  a  witness  testified  that  he  had  seen  the  defendant, 
about  the  Sth  or  6th  of  September,  or  "somewhere  along  there,"  and 
that  he  did  not  have  any  conversation  with  him  at  that  time  "to  amount 
to  anything."  Counsel  for  the  government  then  asked,  "What  did 
you  do,  or  what  did  he  say  to  you,  if  anything?"    Counsel  for  the  de- 
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fendant  objected,  on  the  ground  that  it  was  not  a  proper  Impeaching 
question,  and  it  is  said  that  the  court  erred  in  overniling  the  objection. 
The  admission  of  the  evidence  was'  a  matter  of  discretion,  and,  no 
prejudice  being  shown,  we  find  no  error. 

It  is  contended  that  the  court  erred  in  refusing  to  give  an  instruction 
submitting  the  question  whether  or  not  onePritchett  was  an  accom- 
plice, and  also  in  refusing  to  charge  that  the  evidence  of  accomplices 
"must  be  received  with  great  caution."  The  court,  however,  in  refer- 
ring to  the  evidence  of  one  Hunter,  did  tell  the  jury  that  they  should 
view  the  testimony  of  an  accomplice  with  caution,  but  advised  the  ju- 
ry that,  so  far  as  the  witness  Pritchett  was  concerned,  he  was  not  an 
accomplice.  We  will  not  recite  the  evidence,  but  are  of  opinion  that 
the  court  was  not  in  error  in  holding  that  it  failed  to  prove  that  Pritch- 
ett was  criminally  implicated. 

Other  errors  assigned  are  of  less  importance,  and  without  substan- 
tial merit. 

The  judgment  is  affirmed. 


MIIiLER  et  al.  v.  UNITED  STATES. 
(ClrCDlt  Court  of  Appeals,  Third  Circuit.    Jane  22,  1917.) 
No.  2231.  < 

1.  CnvamAL  Law  4=»97(3) — Jubibdiction  of  PBosEcnTioNS— Ostenses  on  thb 

HroB  Seas. 

Under  Judicial  Code  Act  March  3, 1911,  c.  231,  |  41,  36  Stat  1100  (Comp. 
St  1916,  f  1023),  pr»Tldlng  that  the  trial  of  all  offenses  committed  upon 
the  high  seas  or  elsewhere  oat  ot  the  Jurisdiction  of  any  particular 
state  or  district  shall  be  in  the  district  where  the  offeuder  is  found  or 
into  which  he  is  first  broug^ht,  where  defendants  were  taken  into  custody 
on  the  high  seas  for  taking  fi^  trimx  a  pound  off  the  ooast  of  New  Jersey, 
and  were  immediately  brought  ashore  within  that  state,  the  District 
Court  for  that  state  was  the  proper  trlbniuil  to  try  tibe  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  183-188.] 

2.  Labcknt  «=95— Pkopebtt  Subject  of  Laboent— Fish. 

Fish  in  a  pound  used  in  catching  fish,  and  from  which  the  fish  rarely  es- 
caped, were  so  far  reduced  to  the  iwssesslon  of  the  company  erecting  the 
pound  as  to  be  the  subject  of  larceny,  though  fish  could  escape  from  the 
pound,  and  in  occasional  instances  probably  did  escape. 

[Ed.  Note. — ^For  other  cases,  see  Ukiceny,  Cent  Dig.  {|  11-17.) 

S.  CsniiNAL  Law  «s>97(3) — JtnusDicnoN  of  Pbosboutions— Offenses  on  tiik 
High  Seas. 

The  stealing  of  fish  from  a  pound  on  the  high  seas  off  the  coast  of  New 
Jersey,  which  fish  have  been  reduced  to  the  possession  of  the  American 
citizens  erecting  the  pound,  is  an  offense  punishable  under  the  laws  of 
the  United  States,  as  the  character  of  the  act  Is  not  changed  by  the  fact 
that  the  theft  is  committed  on  the  high  seas. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  $§  183-188.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  District  of 
New  Jersey ;  J.  Warren  Davis,  Judge. 

Harry  Miller  and  others  were  convicted  of  an  offense,  and  they  bring 
error.    Affirmed. 
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George  F.  Deiser,  of  Philadelphia,  Pa.,  for  {Jaintiffs  in  error. 
Charles  F.  Lynch,  U.  S.  Atty.,  of  Newark,  N.  J.,  and  Andrew  J. 
Steelman,  Asst  U.  S.  Atty.,  of  Jersey  City,  N.  J, 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  The  plaintiffs  in  error  were  indicted, 
convicted,  and  fined  for  the  larceny  of  fish  taken  from  a  pound  on  the 
hig^  seas  off  the  coast  of  New  Jersey.  The  indictment  is  drawn  under 
sections  272  and  287  of  the  Criminal  Code.^    The  facts  are  as  follows: 

[1]  On  May  13,  1916,  the  accused  were  taken  into  custody  while 
fishing  with  hook  and  line  from  a  boat  moored  to  the  pound,  and  were 
immediately  brought  ashore  within  the  state.  Under  section  41  of  the 
Judicial  Code,  which  provides  that: 

"The  trial  of  all  offeoaee  committed  upon  the  high  seas,  or  elsewhere  out  of 
the  jurisdiction  of  any  particular  state  or  district,  shall  be  In  the  district 
where  the  offender  Is  found,  or  Into  which  he  Is  first  brought" 

— the  District  Court  of  New  Jersey  was  the  proper  tribunal  to  try 
whatever  offense  had  been  committed.  1  U.  S.  Comp.  Stat.  Annot.  p. 
1092,  and  notes.  The  pound  belonged  to  the  Hilton  &  Hilton  Fish 
Company,  of  Anglesea,  N.  J.,  and  was  in  the  Atlantic  Ocean  more 
than  3  miles  from  shore.  It  was  built  and  maintained  in  the  manner 
required  by  the  Secretary  of  War,  who  issued  a  permit  or  license  that 
need  not  be  further  referred  to,  as  no  weight  was  laid  upon  it  either 
below  or  on  the  argument  of  this  writ.  A  pound  such  as  this  is  erected 
by  combining  piles  and  nets.  .  Piles  80  or  90  feet  long,  whose  diameter 
is  a  foot  or  more  at  the  base  and  from  3  to  5  inches  at  the  top,  are  driv- 
en into  the  bed  of  the  ocean  about  12  feet,  and  are  also  anchored  in 
place.  They  are  20  or  30  feet  apart,  and  these  spaces  are  closed  by  nets 
broad  enough  to  reach  nearly,  if  not  quite,  from  the  t(^  of  the  piles  to 
the  bottom.  The  structure  runs  at  a  right  angle  to  the  shore,  so  that 
the  fish,  obeying  their  natural  tendency  to  swim  away  from  the  land, 
are  gradually  led  to  the  outer  section  of  the  pound.  A  single  line  of 
piles,  called  the  lead,  runs  from  the  starting  point  to  a  circle  called 
the  "forebay,"  beyond  which  and  at  the  outer  extremity  is  a  similar  cir- 
cle called  the  "pocket."  This  contains  a  net  in  which  there  is  an  open- 
ing 7  feet  wide  and  8  feet  high,  facing  the  shore.  This  opening  is  nev- 
er closed  until  the  pocket  is  about  to  be  emptied,  when  the  net  is  haul- 
ed up  toward  the  surface  and  is  turned  over  to  prevent  the  fish  from 
escaping  while  they  are  being  scooped  out  and  transferred  to  the  boats. 

At  the  time  in  question,  the  net  had  not  been  hauled  and  the  opening 
had  not  been  closed.  The  accused  went  to  the  pocket  in  their  boat, 
dropped  their  hooks  into  it,  and  were  seen  to  catch  several  fish.  On 
the  facts  no  defense  was  offered,  the  accused  relying  on  the  l^al 
proposition  that  their  conduct  was  not  indictaUe.  The  accused  and  Uie 
company  are  citizens  of  the  United  States.  The  District  Court  in- 
structed the  jury  in  substance  as  follows : 

Fish  in  the  Atlantic  Ocean  belong  to  nobody  until  they  have  been  re- 
duced to  possession.  After  this  has  been  done,  the  individual  that  has 
acquired  the  possession  gains  a  qualified  rig^t  of  property  that  may  be 
the  subject  of  larceny.    They  are  reduced  to  possession  when  the  ixtdx- 

*  Comp.  St.  1916,  H  1044S,  104W. 
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vidual  so  confines  them  within  his  immediate  power  that  the] 
escape  and  resume  their  natural  liberty.  If  the  accused-  caught 
in  question  out  of  the  pound,  and  if  the  fish  had  been  reduced 
session  so  that  the  company  had  acquired  a  pre^rty  right,  the 
ants  are  guilty.  On  the  other  hand,  if  beyond  a  reasonable  do 
did  not  take  the  fish  from  the  pound,  or  if  the  fish  had  not  bee 
ed  to  possession  in  the  sisnse  defined,  the  defendants  must  be  a 

[2]  The  verdict,  therefore, 'establishes  the  fact  that  the  fish .' 
reduced  to  possession  by  confining  them  within  the  company' 
so  that  they  could  not  escape  and  resimie  their  natural  liber 
only  error  assigned  is  the  court's  refusal  to  direct  an  acquittal 
objection  is  based  (1)  on  the  lack  of  evidence  that  possessio 
fish  had  been  acquired,  or  (2)  on  the  fact  that  the  felonious  ta 
upon  the  high  seas.    In  our  opinion  neither  ground  is  sufficie 
tainly  the  natural  liberty  of  the  fish  was  so  much  restrained 
were  unlikely  to  swim  away,  although  in  occasional  instance: 
doubt  could  escape,  and  probably  did  escape.    This,  however 
ceptional,  and  we  think  tfie  company  had  taken  all  reasonabl 
assert  dominion  over  the  fish,  and  to  keep  them  safe  until  t 
be  taken  out  of  the  water.    Even  if  they  had  been  in  a  boat 
on  a  line,  they  would  still  have  been  able  to  escape  sometime 
see  no  reason  to  apply  a  standard  so  severe  as  complete  securil 
was  evidence  tending  to  prove  that  fish  rarely  escape  irom 
and  the  verdict  establishes  the  fact  against  the  present  conte 

[3]  Unquestionably  the  taking  was  upon  the  h^h  seas,  1 
nevertheless  a  felonious  taking,  and  we  do  not  appreciate  th 
the  argument  on  this  point.    Theft  is  theft,  wherever  comn 
the  fact  that  the  thief  steals  on  the  high  seas,  instead  of  ot 
does  not  change  the  character  of  his  act.    If  the  fish  had  t 
qualified  property  of  an  individual,  the  law  of  some  jurisi 
this  case,  the  law  of  the  United  States — ^protected  them  in  a  j 
as  it  would  have  protected  them  in  a  boat  or  on  a  line.    The 
tion  was  whether  the  fish  had  been  sufficiently  reduced  to 
so  as  to  become  the  qualified  proper^  of  the  company,  and, 
true,  the  accused  were  guilty.    A  smiilar  decision  in  a  clo 
gous  situation  on  Lake  Erie  is  Ohio  v.  Shaw,  67  Ohio  St.  15 
875,  60  L.  R.  A.  481,  where  an  exhaustive  note  on  the  wl 
may  be  found. 

The  judgment  is  affirmed. 


C3ONB0N  V.  CAUOHOIS  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    Jnne  11,  19 

No.  268. 

1.  Htjsbawd  and   WiFt  «=»129(3) — Tnxi  to   Pbopebtt — Esroi 

Wbere  a  wife  conveyed  land  to  ber  husband  on  bia  agret 

It  for  her  use  and  benefit,  she  was  not  estopped  from  cl 

against  the  husband's  creditors,  by  the  fact  that  he  IncltKlf 

of  his  assets  In  a  letter  to  a  person  from  whom  he  got  a  loa 
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could  not  be  pt«jadloed  by  bis  r^resentation,  to  wbi«A  abe  was  not  a 
party. 
[Ed.  Note. — For  otber  cas^,  see  Unsband  and  Wife,  Cent  Dig.  S  470.] 

2.  Frauduuent  Corvetaitces  «3>57(5) — Hcsbano  and  Wins  «s»Ul — ^Tkans- 
AcnoNS  Between  Hdsband  Atm  Wire — Owneesbif  of  Pbopebtt. 

Where  money  inberlted  by  a  wife  was  turned  over  to  her  busband  and 
used  In  his  business,  aud  subsequently,  at  a  time  when  he  was  solvent,  sbe 
took  title  to  land,  which  was  paid  for  by  bis  cheeks,  she  acquired  good 
title  thereto,  whether  the  premises  were  purdbased  by  ber  husband  for 
her  with  ber  own  funds,  or  whether  he,  being  tb&y  solvent,  gave  them  to 
her. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conreyances,  Cent  Dig.  U 
155-157 ;   Husband  and  Wife,  Cent  Dig.  gg  432,  435-441.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  by  John  E.  Conron,  as  trustee  in  banlcruptcy  of  Frederic  A. 
Cauchois,  bankrupt,  against  Frederic  A.  Cauchois,  individually  and  as 
executor  of  Lillian  Cauchois,  deceased,  and  others.    From  a  decree  for . 
complainant,  defendants  appeal.    Reversed. 

James  F.  McNaboe,  of  New  York  City  (Edwin  Vandewater,  of  New 
York  City,  of  counsel),  for  appellants  Frederic  A.  and  Corinne  Cau- 
chois. 

Louis  W.  Severy,  of  New  York  City,  guardian  ad  litem  for  minor 
appellants. 

John  E.  Roeser,  of  New  York  City,  for  appellee. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  banknipt,  Cauchois,  married  in  1887 ;: 
his  wife  inheriting  shortly  before  and  shortly  after  the  marriage  some 
$6,000  from  various  relations,  which  she  handed  over  to  him  and  he 
used  in  his  business,  no  formal  account  being  kept  between  them. 
Cauchois  from  that  time  down  to  1910,  or  thereabout,  was  solvent  and 
increasingly  prosperous.  January  30,  1895,  Mrs,  Cauchois  took  title 
to  premises  at  Watemiill,  Long  Island,  costing  $1,000,  on  which  she 
caused  to  be  erected  a  house,  stable,  and  windmill,  at  a  cost  of  $3,100; 
all  being  subject  to  a  mortgage  of  $2,000.  The  payments  were  made  by 
her  husband's  checks.  In  February,  1896,  she  being  in  a  delicate  con- 
dition and  there  being  a  dispute  with  a  neighbor  about  an  encroachment 
on  his  property,  Mrs.  Cauchois  conveyed  the  premises  to  her  husband. 
From  that  time  the  place  remained  the  family  summer  home;  title 
standing  in  Mr.  Cauchois  until  Septepiber,  1911,  when  he  reconveyed  to 
her.  This  was  at  a  time  when  he  was  insolvent,  and  within  four  months 
of  the  filing  of  the  petition  against  him  upon  which  he  was  adjudicated 
a  bankrupt  January  16,  1912.  Mrs.  Cauchois  died  June  4,  1913,  leav- 
ing a  will  dated  January  26,  1891,  and  codicil  dated  February  18,  1894, 
giving  all  her  property  to  her  husband.  Four  children  were  bom  after 
the  date  of  the  codicil,  as  to  whom,  under  the  law  of  New  York,  Mrs. 
Cauchois  died  intestate.  Decedent  Estate  Law  (Consol.  Laws,  c.  13) 
§26.  

4=»For  otber  cues  see  same  topic  ft  KQY'NUMBCR  Id  aH  K«r-Nniaber*d  DlsMts  *  Iltd«SM. 
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The  premises  not  beipg  in  the  custody  of- the  bankruptcy-  court,  the 
trustee  was  vested,  under  section  47a  (2)  of  the  Bankruptcy  Act  (Act 
July  1,  1898,  c.  541,  30  Stat.  557  [Copip.  St.  1916.  §  9631J),  with  the 
rights  of  a  judgment  creditor  holding  an  execution  returned  unsatis- 
fied ;  i.  e.,  he  had  a  right  to  establish  a  lien  in  equity  if  he  could.  Octo- 
ber 15,  1912,  he  filed  a  biU  for  this  purpose  against  Cauchois  and  his 
wife,  after  whose  deaUi  Cauchois,  as  executor,  and  the  four  children 
bom  subsequent  to  the  date  of  the  .codicil,  were  brought  in  as  defend- 
ants. The  relief  prayed  was  that  the  conveyance  be  declared  null  and 
void,  because  made  without  con^deratjbn  and  to  hinder  and  delay  cred- 
itors. At  the  trial  cotmsel  for  the  trustee  abandoned  this  ground,  and 
placed  his  right  to  recover  on  the  ground  that  the  conveyance  was  a 
preference,  under  section  60b  of  the  Bankruptcy  Act  (Comp.  St.  1916, 
§  9644),  because  it  was  made  within  four  months  of  the  filing  of  the 
petition  as  a  payment  on  accoimt  of  the  bankrupt's  original  indebted- 
ness to  his  wife,  with  intent  to  prefer  her ;  she  having  reasonable  cause 
to  believe  that  the  transfer  would  effect  a  preference. 

We  discover  no  evidence  whatever  to  sustain  this  charge.  If  the  trus- 
tee has  any  ground  of  recovery,  it  is  because  the  conv^anee  was  mads 
to  hinder,  delay,  and  defraud  the  creditors,  within  section  67e  of  the 
Bankruptcy  Act  (Comp.  St.  1916,  §  9651).  Mrs.  Cauchois  being  dead 
at  the  time  of  the  trial,  there  was  no  evidence  but  Mr.  Cauchois'  testi- 
mony and  the  doctunents.  "The  District  Judge  found  as  matter  of  fact 
that  Mrs.  Cauchois  did  not  convey  the  property  to  her  husband  as  a 
gift ;  that  the  consideration  of  the  conveyance  was  his  promise  to  hold 
for  her  use  and  benefit;  that  he  reconveyed  it  to  her,  not  for  the  pur- 
pose of  putting  the  property  out  of  the  reach  of  his  creditors,  but  be- 
cause he  considered  that  it  was  hers.  We  concur  in  these  findings,  and 
conclude  as  matter  of  law  tbzt,  between  him  and  his  wife,  it  was  the 
bankrupt's  moral  and  legal  duty  to  reconvey  to  her. 

[1]  The  District  Judge  held  that  because  Mrs.  Cauchois  put  the 
title  in  her  husband's  name,  and  he  was  shown  to  have  included  the 
premises  in  a  list  of  his  assets  in  a  letter  dated  January  31,  1911,  to  a 
friend  from  whom  he  got  a  loan,  she  was  estopped  from  claiming  the 
premises  to  be  hers  as  against  his  creditors.  But  he  has  found  Cauchois 
to  be  trustee  for  his  wife,  in  which  finding  we  concur.  No  representa- 
tion by  him  as  to  his  ownership  could  prejudice  her  titled  if  she  were 
not  a  party  to  it.  In  the  cases  cited  the  question  determined  was  sim- 
ply whether  the  proof  offered  sustained  the  wife's,  claim  to  ownership. 
No  question  of  estoppel  Kke  this  suggested  in  the  court  below  was 
raised.  Humes  v.  Scruggs,  94  U.  S.  22,  24  L.  Ed.  51 ;  Seitz  v.  Mitchell, 
94  U.  S.  582,  24  L.  Ed.  179;  Gamer  v.  Bank,  151  U.  S.  420,  14  Sup. 
Ct.  390,  38  L.  Ed.  218;  Owens  v.  Daniel,  230  Fed.  101,  144  C.  C.  A. 
399. 

[2]  It  is  quite  plain  that  Mrs.  Cauchois  got  good  title  to  the  premises 
in  question  in  1895,  whether  they  were  purchased  by  her  husband  for 
her  with  her  own  funds,  or  whether  he,  being  then  solvent,  gave  them 
to  her.  The  conduct  of  both  spouses  down  to  the  time  of  the  reconvey- 
ance is  entirely  consistent  with  the  mutual  confidence  and  affection  that 
should  exist  between  them.  The  rendering  of  formal  accounts  and  the 
making  of  express  promises  by  the  husb^d  to  pay  whenever  he  re- 
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ceives  money  from  his  wife,  or  a  receipt  by  the  wife  on  every  occasion 
he  pays  money  on  her  account,  are  not  to  be  expected.  The  title  of 
Mrs.  Cauchois  should  not  be  forfeited,  unless  she  intentionally  did 
something  to  mislead  creditors,  and  there  is  not  a  scintilla  of  evidence 
of  any  such  conduct  on  her  part. 
The  decree  is  reversed,  but,  under  the  circumstances,  without  costs. 


If  AliDONADO  et  aL  ▼.  ESTimlS  (two  cMM). 

(Circuit  Court  of  Appeals,  First  Circuit.    June  7,  1917.) 

Nob.  12S7,  12S8. 

1.  STAT0TEB  9=»181(1) — CONSTBUCTIOR — INTKNTIOIT  OF  liEGIBI-ATtrRB. 

Rev.  civ.  Code  Porto  Rico  1002,  1 187,  authorizing  a  dilld  bom  h)  adta- 
tery,  but  acknowledged  by  its  father,  to  Inherit  from  blm.  does  not  apply  to 
children  bom  before  Ita  enactment,  unless  the  Legislature  so  Intended. 

(Ed.  Note. — Vt)t  other  cases,  see  Statutes,  Cent.  Dig.  {  250.] 

2.  COTTBTS   «=»S66(22) — GONBTBUOTZOIf    OF  STATUTES  BT   XBBKrTOBIAIi  GOUBTB — 

&:viEW. 

The  holding  of  the  Supreme  Court  of  Porto  Rlco  that  Rev.  Ov.  Code 
Porto  Rlco  1902,  1 187,  under  which  a  child  bom  In  adultery,  but  acknowl- 
edged by  Its  father,  may  inherit  from  him,  does  not  apply  to  children  born 
before  its  enactment,  will  not  be  disturbed,  where  Ui  followed  a  prior  de- 
cision of  that  court,  and  was  in  harmony  with  prlw  decisions  of  the  Su- 
preme Courts  of  Spain  and  Porto  Rlco  construing  prior  Codes,  as  this 
oonclnsion,  adhered  to  through  a  series  of  years,  was  a  matter  of  local 
law  and  not  clearly  erroneous. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {  860.] 

In  Error  to  and  Appeal  from  "the  Supreme  Court  of  Porto  Rico. 

Action  by  Jose  Marcelino  Esteris,  by  his  mother,  Gaudina  Morales, 
against  Jos6  Esteras  Maldonado  and  others,  by  their  mother,  Paula 
Maldonado.  Judgment  for  complainant,  and  defendants  appeal  and 
britig  error.    Affirmed. 

Jose  A.  Poventud,  of  Ponce,  Porto  Rico  (Malcolm  Donald,  of  Bos- 
ton, Mass.,  on  the  brief),  for  plaintiffs  in  error  and  appellants. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  BROWN, 
District  Judgej 

BINGHAM,  Circuit  Judge.  No.  1257  is  a  writ  of  error  and  No. 
1258  is  an  appeal  from  a  judgment  of  the  Supreme  Court  of  Porto 
Rico  in  favor  of  the  complainant,  appellee,  in  an  action,  brought  under 
section  1559  of  the  Revised  Statutes  and  Codes  of  Porto  Rico,  seeking 
the  annulment  of  a  judicial  declaration  of  heirship  entered  in  the  dis- 
trict court  of  Humacao,  January  10,  1911,  in  favor  of  Jose  I.  Esteras 
y  Arroyo. 

The  facts  in  the  case  are  not  in  dispute.  The  complainant,  Claudina 
Morales,  is  the  mother  of  Jose  Marcelino  Esteras  y  Morales,  a  minor 
child  and  the  acknowledged  natural  son  of  Jose  I.  Esteras  y  Rivera. 
The  respondents,  appdlants,  are  Jose,  Clara  Marina  and  Gabriel  Es- 
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terSs  y  Maldonado,  the  lawful  children  of  Jose  I.  Esteris  y  Arroyo 
and  Paula  Maldonado.  Jos4  I.  Esteris  y  Arroyo  was  the  adulterous 
son  of  Josi  I.  Esteris  y  Rivera.  He  was  bom  in  1885,  and  was  ac- 
knowledged by  Esteras  y  Rivera  as  his  son  in  19CW.  Esteris  y  Rivera 
died  intestate  January  23,  1908,  and  Esteris  y  Arroyo;  having  died,  his 
widow,  Paula  Maldonado,  acting  in  behalf  of  their  minor  children, 
under  section  1558  of  the  Revisw  Statutes  and  Codes  of  Porto  Rico, 
obtained  a  ju<^ment  in  the  district  court  of  Humacao  declaring  Es- 
teras y  Arroyo  sole  and  universal  intestate  heir  of  Esteras  y  Rivera,  as 
his  acknowledged  illegitimate  child. 

Under  the  Revised  Civil  Code  of  Porto  Rico,  which  went  into  effect 
July  1,  1902,  and,  so  far  as  intestate  estates  are  concerned,  was  an 
operative  law  down  to  March  9,  1911,  a  child  conceived  and  bom  in 
adultery  could  be  acknowledged  by  its  father  (section  187),  and  having 
been  acknowledged  was  entitled  to  use  his  surname  and  be  supported 
by  him ;  he  also  had  the  same  rights  of  inheritance  as  a  lawful  child, 
in  case  the  father  died  intestate  (sections  191,  905,  913).  But  under  the 
law  existing  prior  to  the  adoption  of  the  Revised  Civil  Code,  and  oper- 
ative when  Esteris  y  Arroyo  was  born  in  1885,  an  adulterous  diild 
could  not  lawfully  be  acknowledged  by  his  father.  He  was  entitled  to 
support,  but  not  to  the  use  of  the  surname  of  his  father,  and  could  not 
inherit  from  him. 

In  the  district  court  and  in  the  Supreme  Court,  on  the  authority  of 
Lucero  et  al.  v.  Heirs  of  Vila,  17  P.  R.  R.  141,  decided  by  the  Supreme 
Court  of  Porto  Rico  February  11,  1911,  it  was  held  that  the  law  gov- 
erning the  acknowledgment  of  illegitimate  children,  as  embodied  in 
the  Revised  Civil  Code,  was  not  applicable,  if  the  illegitimate  child  was 
born  prior  to  the  enactment  of  the  Code,  and  that  5ie  declaration  of 
heirship  in  favor  of  Esteris  y  Arroyo  was  null  and  void. 

The  contention  is  made  by  counsel  for  the  respondents  that  the  court 
erred  in  declining  to  hold  tiiat  both  the  right  of  acknowledgment  and 
of  inheritance  were  governed  by  the  Revised. Civil  Code,  which  was 
in  force  in  1908,  when  Esteris  y  Rivera  died,  on  the  ground  that  laws 
governing  tHfe  disposition  of  estates  are  those  in  force  at  the  time  of 
the  decedent's  death.  It  is  true  that  the  heirs  or  succession  of  Esteris 
y  Rivera  are  to  be  determined  as  of  the  time  of  his  death,  but  it  does 
not  follow  from  this  that  the  provisions  regulatir^  the  acknowledg- 
ment of  illegitimate  children  as  found  in  the  Revised  Code  are  applica- 
ble in  the  case  of  an  illegitimate  child  bom  prior  to  tfie  enactment  of 
the  Code. 

[1,2]  If  the  Legislature,  in  the  enactment  of  the  Revised  Civil  Code, 
did  not  intend  that  its  provisions  relating  to  the  adcnowledgment  of 
illegitimate  children  should  be  applicable  to  such  a  child  bom  prior 
to  its  enactment,  the  contention  is  without  merit.  Morgan  v.  Perry,  51 
N.  H,  559.  In  Lucero  et  al.  v.  Heirs  of  Vila,  supra,  this  precise  ques- 
tion was  decided  in  considering  the  rights  of  the  plaintiffs.  Carmen  and 
Lucia,  to  acknowledgment.  They  were  adulterous  children,  bom  prior 
to  the  Revised  Civil  Code,  whose  father,  Jose  Villa  y  Soler,  died 
August  5,  1908,  having  acknowledged  them  as  his  children  after  the 
enactment  of  the  Code.  It  was  held  that  the  provisions  of  the  Code 
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were  Dot  applicabl«,  and  that  the  l^^ty  of  their  acknowledgment 
would  have  to  be  tested  by  the  law  in  force  at  the  time  of  their  concep- 
tion and  birth.  The  question  was  considered  at  great  length  and  with 
much  care,  and  the  decision  discloses  that  similar  provisions  of  prior 
Codes  relating  to  the  same  question  had  been  previously  construed  in 
the  same  way,  both  by  the  Supreme  Court  of  Porto  Rico  and  the  Su- 
preme Court  of  Spain.  As  the  conclusion  there  reached  has  been  ad- 
hered to  through  a  series  of  years,  is  a  matter  of  local  law,  and  does 
not  appear  to  be  clearly  erroneous,  we  think  the  decision  of  the  court 
below  should  be  sustamed.  Cardona  v.  Quinones,  240  U.  S.  83,  36 
Sup.  Ct.  346,  60  Iv.  Ed.  538. 

As  the  complainant  failed  to  appear  when  the  case  was  called  and 
filed  no  brief,  no  costs  will  be  awarded  in  this  court. 

The  judgment  of  the  Supreme  Court  of  Porto  Rico  is  affirmed,  with- 
out costs  of  appeal. 


BAI/nMORB  4  O.  B.  CO,  v.  WESTERN  UNION  TELEGRAPH  CO. 

(Olrcolt  Coatt  of  Appeals,  Secpnd  Clicnit.    May  8,  18174 

No.  2B2. 

Teleobaphs  and  Telephonkb   9s>82 — Bxquvatiotx — Fbkb  BCbbbaobs — Con- 

TBACT  WITH  RAII.BOAD.  ' 

In  1887  a  railroad  company  and  a  telegraph  company  entered  Into  a 
contract,  whereby  the  railroad  company  should  transport  men  and  ma- 
terial and  furnish  labor  to  the  telegraph  company  without  limit  for  the 
erection  and  maintenance  of  a  telegraph  system  on  the  rsJIroad  comiuuiy's 
property,  the  telegraph  company  In  turn  agreeing  to  transmit  orders  and 
intelligence  along  the  railroad  company's  property  without  limit,  bo  far 
as  the  maintenance  and  traffic  management  of  the  railroad  was  con- 
cerned ;  each  company  agreeing  further  to  serve  the  other  with  regard 
to  that  other's  business  In  respect  to  matters  not  directly  connected  with 
the  line  of  railroad  ^long  which  the  telegram  lines  were  extended,  '^e 
.  two  Unds  of  work  were  known  as  "on  line  business"  and  "off  line 
business";  there  being  stated  periods  for  accounting  for  the  off  line 
business,  at  which  time  balances  were  discharged  at  a  rate  of  settlement 
or  exchange  fixed  at  one-half  of  the  ordinary  rate  of  each  party.  Inter- 
state Commerce  Act  Feb.  4,  1S87,  c.  104,  f  1,  24  Stat  37»,  as  amended  by 
Act  June  18,  1910,  a  30»,  §  7,  36  Stat  546,  so  as  to  apply  to  telegraidi  com- 
panies, declares  that  nothing  shall  be  construed  to  prevent  telephone, 
telegraph,  and  cable  companies  from  entering  into  contracts  with  common 
carriers  for  the  exchange  of  services.  Held  that,  in  the  absence  of  fraud, 
the  agreement  was  not  objectionable  under  the  Interstate  Commerce  Act : 
each  company  having  the  right  to  fix  the  valne  of  the  services  of  each  to 
the  other. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent.  Dig. 
§18.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  the  Baltimore  &  Ohio  Railroad  Company  against  the  West- 
em  Union  Telegraph  Company.  From  a  decree  for  com|dainant  (241 
Fed.  162),  defendant  appeals.    Affirmed. 

Cs9Kor  otber  cases  se*  same  topic  &  KEY-NUMBER  In  all  Ker-Nnmbered  BigesU  t  Indeze* 


Digitized  by 


Google 


BAI.TIHOBB  «.  O.  B.  CO.  V.  WBSTBBK  OmdlT  TELEGRAPH  CO.        915 

Rush  Taggart,  of  New  York  City,  for  appellant. 
Joseph  W.  Folk,  of  Washington,  D.  C,  amicus  curiae. 
J.  Du  Pratt  White,  of  New  York  City  (George  F.  Brownell,  of  New 
York  City,  amicus  curia:),  for  appellee. 

Before  WARD,  ROGERS  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  The  real  contest  in  this  case  is  between  the  plain- 
tiff and  defendant  on  one  side  and  the  Interstate  Commerce  Commis- 
sion on  the  other,  and  the  sole  question  presented  in  argument  or  by 
assignment  of  error  is  whether,  under  the  act  to  regulate  commerce, 
as  amended  June  18,  1910,  it  is  lawful  for  railway  and  telegraph  com- 
panies to  observe  the  terms  of  a  contract  made  between  them  (and 
lawful  when  made)  long  before  passage  of  the  statute  referred  to.  We 
express  no  opinion  on  any  other  point. 

The  District  Court  (Mayer,  J.)  has  written  an  ample  and  correct 
statement  of  facts  taken  from  the  pleadings — the  hearing  below  having 
been  on  bill  and  answer.  With  the  premises  and  conclusions  of  the 
trial  judge  we  agree.  The  railroad  and  the  telegraph  became  instru- 
mentalities of  commerce  at  substantially  the  same  time.  They  ad- 
vanced hand  in  hand,  and  agreements  by  which  each  a^eed  to  serve 
the  other  for  the  common  benefit  have  been  known  and  observed  for 
more  than  two  generations.  Indeed,  they  long  ago  became  but  parts 
of  one  system,  so  far  as  the  public  was  concerned. 

The  parties  hereto  made  a  written  agreement  in  1887,  which  is  still 
unattacked  except  in  one  point,  which  may  be  summarized  as  follows : 
The  Railroad  Company  transports  men  and  material  and  furnishes  1%- 
bor  to  the  Telegraph  Company,  without  limit,  so  far  as  the  erection 
and  maintenance  of  the  telegraph  system  on  the  railroad  company's 
property  is  concerned.  The  Telegraph  Company  in  turn  transmits 
orders  and  intelligence  along  the  Railroad  Company's  property,  also 
without  limit,  so  far  as  the  maintenance  and  traffic  management  of  the 
railroad  is  concerned ;  and  each  company  further  serves  the  other  with 
regard  to  that  other's  business  in  respect  of  business  matters  not  di- 
rectly connected  with  the  line  of  railroad  along  which  the  telegraph 
lines  extend.  These  two  kinds  of  work  are  commonly  known,  the 
former  as  "on  line"  business,  the  latter  as  "off  line"  business.  At 
stated  periods  the  amount  of  "off  line"  business  transacted  by  each 
for  the  Other  is  ascertained  and  balances  discharged  (as  in  a  clearing 
house)  at  a  rate  of  settlement  or  exchange  fixed  at  one-half  of  the 
ordinary  rates  of  each  party  to  the  agreement.  The  right  to  do  this 
is  the  only  question  in  tfiis  case. 

Not  until  the  amendment  of  1910  were  telegraph  companies  subject 
to  the  Commerce  Acts  and  the  jurisdiction  of  the  Commission.  By  a 
proviso  in  that  statute  (section  7)  it  vras  declared  that : 

"Nothing  In  this  act  shall  be  construed  to  prevent  telephone,  telegraph  and 
cable  companies  from  entering  Into  contracts  with  common  carriers  for  the 
exchange  of  services." 

In  our  opinion  (in  the  absence  of  fraud)  the  right  to  exchange  im- 
plies the  right  to  nx  the  rate,  method,  or  amount  of  exchange.  The 
agreement  being  to  exchange  the  carriage  of  goods  against  the  trans- 
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mission  of  intelligence,  each  party  has  the  further  right  to  fix  the  value 
of  the  services  of  eadi  to  the  other;  it  makes  no  diflEerence  whether 
for  convenience  they  ascertain  that  value  by  the  usual  money  measure- 
ment or  adopt  some  other  course.  If  it  were  shown  that  this  contract, 
or  any  other  agreement,  were  being  used  as  a  cover  for  injuring  one 
party  or  the  public,  other  rules  would  apply. 
Nothing  of  the  land  being  suggested,  the  decree  is  afiinned. 


lilNKOUS  ▼.  VIROINIAN  RT.  CO. 

(Glrcait  Court  of  AiHpeals,  Fourth  Clrcnlt    Jane  2,  1917.) 

N0.1C22. 

Affeai.  and  Bbbob  ^=>1089(8) — Law  or  tbx  Gasb— QVBfftioNB  fob  Just. 

Where  an  action  was  tried  the  secmd  time  upon  the  same  evidence  as 
that  of  a  former  trial,  the  holding  on  a  fonuef  appeal  that  verdict  for 
defendant  should  have  been  directed  is  the  law  of  the  case,  and  the 
court  will  not  disturb  its  former  Judgment. 

In  Error  to  the  District  Court  of 'the  United  States  for  the  Western 
District  of  Virginia,  at  Roanoke ;  Henry  Clay  McDowell,  Jtidge. 

Action  by  Daisy  M.  Linkous,  administratrix  of  J.  M.  I^nkous,  de- 
ceased, against  the  Virginian  Railway  Company.  Judgment  for  de- 
fendant on  a  directed  verdict,  and  plaintiff  brings  error.     Affirmed. 

See,  also,  235  Fed.  49;  230  Fed.  SfiL 

W.  L.  Welborn,  of  Roanoke,  Va.  (S.  H.  Hoge  and  Welbom  & 
Jamison,  all  of  Roanoke,  Va.,  on  the  brief),  for  plaintiff  in  error. 

H.  T.  Hall,  of  Roanoke,  Va.,  and  G.  A.  Wingfield,  of  Norfolk,  Va. 
(Hall  &  Apperson,  of  Roanoke,  Va.,  on  the  brief),  for  defendant  in 

error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  This  case  was  brought  here  by  writ 
of  error  at  the  November  term,  1915 ;  the  lower  court  having  ren- 
dered judgment  based  on  a  verdict  of  the  jury  in  favor  of  the  plain- 
tiff below.  This  court  reversed  the  judgment,  holding  that  the  lower 
court,  upon  the  whole  evidence,  should  have  directed  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendant.  A  new  trial  was  granted, 
and  the  case  was  remanded  to  the  court  below  for  further  proceed- 
ings. The  case  was  heard  upon  the  same  evidence  as  that  of  the 
former  trial.  The  learned  judge  directed  a  verdict  in  favor  of  the  de- 
fendant in  pursuance  of  the  rule  announced  by  this  court. 

Counsel  for  plaintiff  below  insist : 

'•That  the  former  Jndgraent  of  this  court  should  be  reviewed,  reversed,  and 
annulled,  and  that  the  Judgment  in  favor  of  this  plaintiff  in  error  in  the 
District  Court  on  flrst  trial  for  the  sum  of  $8,541  should  be  affirmed,  with  in-  < 
terest  and  costs." 

This  question  has  been  decided  adversely  to  the  contention  of  plain- 
tiff in  error  in  numerous  cases.    In  the  case  of  Roberts  v.  Cooper,  20 
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How.  467, 15  L.  Ed.  969,  the  Supreme  Court,  in  referring  to  this  point, 
said: 

*****  We  cannot  be  compelled  on  a  second  writ  ot  error  In  the  same 
case  to  review  our  own  decision  on  the  first.  It  has  been  settled  by  the 
decisions  of  this  court  that  after  a  case  has  been  brought  here  and  decided, 
and  a  mandate  Issued  to  t^e  court  below,  If  a  second  writ  of  error  Is  sued  out, 
it  brings  up  for  revision  nothing  but  the  proceedings  snbeequent  to  the  man- 
date. None  of  the  questions  wUdli  were  before  the  court  <m  the  first  writ  or 
«nror  can  be  rebeard  or  examined  upon  the  second.  To  allow  a  second  writ  of 
error  or  appeal  to  a  court  of  last  resort  on  the  same  questions  which  were  open 
to  dispute  on  the  first  would  lead  to  endless  UtlgatlMi.  In  chancery,  a  blU  of 
review  Is  sometimes  allowed  on  petition  to  the  court ;  but  there  would  be  no 
ea&  to  a  suit  If  every  obstinate  litigant  could,  by  repeated  aiK>eaIs,  compel  a 
court  to  listen  to  criticisms  on  their  opinions,  or  q)eculate  of  chances  from 
changes  in  Its  members.  •  •  •  We  can  now  notice,  therefore,  only  such 
errors  as  are  alleged  to  have  occurred  In  the  decisions  of  questions  which 
were  pecnllar  to  the  second  trial." 

Also,  in  the  case  of  WoodruflF  v.  Yazoo  &  M.  V.  R.  Co.,  222  Fed. 
29,  137  C.  C.  A.  567,  the  Circuit  Court  of  Appeals  for  the  Fifth  Cir- 
cuit, in  referring  to  a  ruling  of  that  court  when  a  case  was  there  on 
a  former  hearing,  said: 

"The  foregoing  ruling  of  the  court  must  stand  as  the  law  of  the  case  upon 
the  present  hearing,  slnce.lt  is  well  settled  *tbat  whatever  has  been  decided 
here  on  one  writ  of  error  cannot  be  re-examined  aa  a  subsequent  writ  brought 
in  the  same  suit.'  Clark  v.  Keith,  106  U.  S.  466,  1  Sup.  Ct  568,  27  L.  Ed.  302; 
Supervisors  v.  Kennlcott,  94  U.  S.  498,  24  U  Ed.  260;  Bell  v.  Arledge,  219 
Fed.  (C.  C.  A.  6th  Cir.)  675,  135  C.  O.  A.  347,  ciUng  numerous  autbortUes." 

The  following  cases  are  to  the  same  effect:  Martin  v.  Hunter,  1 
Wheat.  304,  4  t.  Ed.  97;  Browder  v.  McArthur,  7  Wheat.  58,  5  L. 
Ed.  397;  Chaires  v.  United  States,  3  How.  611,  11  L.  Ed.  749; 
Coming  v.  Troy  Iron  and  Nail  Factory,  15  How.  451,  14  L.  E^.  76&; 
Stewart  v.  Salamon,  97  U.  S.  361,  24  h.  Ed.  1044;  Granite  Brick  Co. 
V.  Titus,  226  Fed.  557,  141  C.  C.  A.  313 ;  Thompson  v.  Maxwell  Land 
Grant  &  R.  Co.,  168  U.  S.  451,  18  Sup.  Ct.  121,  42  L.  Ed.  539. 

Our  decision  when  the  case  was  here  before  became  the  law  of  the 
case,  and,  there  being  no  additional  facts  adduced  at  the  last  trial,  this 
court  declines  to  disturb  its  former  judgment. 

The  only  other  question  presented' in  the  brief  relates  to  the  admis- 
sibility of  the  evidence  that  plaintiff  below  had  married  since  the  for- 
mer trial.    Under  the  circumstances,  this  question  is  not  now  material. 

For  the  reasons  stated  in  the  opinion  filed  at  the  former  hearing 
(Virginian  Ry.  Co.  v.  Linkous,  235  Fed.  49,  148  C.  C.  A.  543),  the 
judgment  of  the  lower  court  is  affirmed. 

WOODS,  Circuit  Judge.    While  I  adhere  to  the  views  expressed 

in  the  dissenting  (pinion  when  this  case  was  here  before,  I  concur 

in  the  view  that  the  judgment  rendered  by  the  District  Court  on  the 

second  hearing  must  be  ^rraed  on  the  authority  of  the  judgment 

'  rendered  by  this  court. 
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THE  PRINCESS  VICTORIA.  • 
(Carcult  Court  of  Appeals,  Ninth  Circuit.    May  14,  191T.) 
No.  2860. 

ADiaBAI,TT   9s>54 — AOBEBMBNT    BT    SXtPULATION — CORCLUBITKKKSa. 

Where  an  Insurer,  which  was  a  damage  claimant  In  a  proceedln?  for 
limitation  of  UablU^  for  collision,  entered  into  a  stipulation  fixing  the 
amount  of  Its  claim.  In  which  the  qnestlon  of  its  right  to  interest  from  the 
time  it  paid  the  Insured  was  reserved,  it  cannot  afterward  dalm  Interest 
from  the  time  of  the  collision. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  ft  443-447.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  tfie  Western  District  of  Washington ;  Jeremiah  Neter- 
er,  Judge. 

Proceeding  in  admiralty  by  the  Canadian  Pacific  Railway  Company, 
as  owner  of  the  steamship  Princess  Victoria,  for  limitation  of  liability. 
From  a  portion  of  decree  the  Fireman's  Fund  Insurance  C<Mnpany, 
damage  claimant,  appeals.    AfSrmed. 

McCutchen,  Olney  &  Willard  and  Ira  A.  Campbell,  all  of  San  Fran- 
cisco, Cal.,  and  Ballinger,  BattlCj  Hulbert  &  Shorts,  of  Seattle,  Wash., 
for  appellant. 

W.  H.  Bogle,  Carroll  B.  Graves,  F.  T.  Merritt  and  Lawrence  Bogle, 
all  of  Seattle,  Wash.,  for  appellee  Canadian  Pac.  R.  Co. 

B.  S.  Grosscup  and  W.  C.  Morrow,  both  of  Tacoma,  Wash.,  for  ap- 
pellees Alaska  Pac.  S.  S.  Co.  and  Pacific  Alaska  Nav.  Co. 

R.  S.  Jones  and  C.  F.  Riddell,  both  of  Seattle,  Wash.,  for  appellee 
Pacific  Alaska  Nav.  Co. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  appeal  in  this  case  is  from  that  portion 
of  the  decree  of  the  court  below  disallowing  interest  upon  the  princi- 
pal amount  awarded  the  claimant  there  (appellant  here)  prior  to  a  cer- 
tain fixed  date. 

The  record  shows  that  on  August  26,  1914,  a  collision  occurred  in 
the  waters  of  Puget  Sound  between  the  steamship  Princess  Victoria, 
owned  by  the  Canadian  Pacific  Railway  Company,  and  the  steamship 
Admiral  Sampson,  owned"  by  the  Alaska  Pacific  Steamship  Company, 
artd  of  which  the  Pacific  Alaska  Navigation  Company  was  charterer; 
such  collision  resulting  in  the  loss  of  the  Admiral  Sampson  and  her  en- 
tire cargo.  The  owners  of  the  latter  ship  thereupon  libeled  the  Prin- 
cess Victoria,  claiming  damages  in  the  sum  of  $670,000,  and  the  owner 
of  the  Princess  Victoria,  being  one  of  the  appellees  here,  thereupon 
filed  a  petition  in  the  court  below  for  a  limitation  of  its  liability.  The 
appellant.  Fireman's  Fund  Insurance  Company,  as  insurer  of  cargo 
aboard  the  Admiral  Sampson  at  the  time  of  her  sinking,  filed  its  daim ' 
in  the  limitation  proceeding  for  the  sum  of  $31,407. 

Thereafter,  and  on  the  26th  day  of  August,  1915,  a  stipulation  was 
entered  into  on  behalf  of  t^p  owner  of  the  Princess  Victoria,  and  on 

4e=>For  otber  cases  se*  ume  topic  &  KET-NUMBBR  In  all  Key-Numberad  DIgesU  ft  ladaxM 
'Rehearing  denied  October  8,  1117. 
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behalf  of  both  the  owner  and  charterer  of  the  Admiral  Sampson,  and 
on  behalf  of  tfie  owners  of  the  lost  cargo,  including  the  appellant,  by 
which  it  was  agreed  that,  in  so  far  as  concerned  the  claims  of  the  ap- 
pellant and  other  insurers  of  the  cargo,  the  collision  occurred  by  reason 
of  the  mutual  fault  of  the  two  vessels,  and,  further,  that  the  said  cargo 
claimants  should  be  paid  in  full  before  any  portion  of  the  claims  of  any 
of  the  other  parties  interested  were  paid,  and  that  unless  the  amount  of 
Uie  cargo  claims  were  agreed  upon  such  amount  dbould  be  established 
by  competent  proof. 

On  the  Sth  day  of  November  following  an  interlocutory  decree  was 
entered  limiting  the  liability  of  the  owner  of  the  Princess  Victoria 
to  $286,225.10.  Thereafter,  and  on  June  12,  1916,  a  further  stip- 
ulation was  entered  into,  between  the  same  parties  making  the  first 
stipulation,  by  which  the  amounts  of  the  respective  claims  of  the  cargo 
cl^mants  were  fixed,  that  of  the  appellant  Fireman's  Fund  Insurance 
Company  being  fixed  at  $31,392.04;  the  latter  stipulation  further  re- 
citing the  agr^  fact  tiiat  the  appellant  and  the  o^er  cargo  claimants 
"contend  that  they  are  entitled  to  recover,  in  addition  to  Bie  principal 
amount  of  their  respective  claims  as  aforesaid,  interest  thereon  at  the 
rate  of  6  per  cent,  from  the  several  dates  of  payment  of  the  items  con- 
stituting such  respective  claims,  and  fourth  parties  (the  cargo  owners) 
further  contend  that  they  are  also  entitled  to  recover  their  taxable 
costs,"  which  contention  the  other  parties  to  the  stipulation  denied. 
The  court  below  gave  the  appellant  judgment  for  the  amount  of  its 
claim  as  fixed  by  the  stipulation,  with  interest  on  the  amount  of  the 
claim  so  fixed  from  the  date  of  the  stipulation — ^June  12,  1916. 

The.  sole  ground  of  the  present  appeal  is  that  the  court  should  also 
have  allowed  the  appellant  interest  on  its  claim  from  the  date  of  the  col- 
lision of  the  ships.  One  sufficient  answer  to  the  position  is,  in  our 
opinion,  that  the  appellant  made  no  such  contention  in  the  court  below, 
but,  on  the  contrary,  as  is  expressly  recited  as  an  agreed  fact  in  the 
stipulation  of  June  12,  1916,  all  of  the  cargo  claimants,  including  the 
appellant,  there  only  claimed  to  be  entitled  to  recover,  in  addition  to  the 
principal  amount  of  their  respective  claims,  "interest  thereon  at  the 
rate  of  6  per  cent,  from  the  several  dates  of  payment  of  the  items  con- 
stituting such  respective  claims."  When  the  appellant  paid  its  insured 
the  amount  for  which  it  was  liable  and  thus  became  subrogated  to  the 
rights  of  the  insured,  is  nowhere  made  to  appear  in  the  record ;  but 
surely  it  could  not  have  been  prior  to  the  time  when  its  insured's  loss 
was  ascertained  and  fixed,  which  was  June  12,  1916. 

Without  considering  other  objections  to  the  now  asserted  right  of  the 
appellant  to  interest  esctending  back  to  the  date  of  the  collision  of  the 
ships,  it  is  enough  to  say  that  it  not  only  made  no  such  contention  in  the 
court  below,  but  there  affirmatively  stipulated  to  the  contrary.  Bene- 
dict on  Admiralty  (4th  Ed.)  §  566. 

The  portion  of  tiie  decree  appealed  from  is  affirmed. 
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aUAHANTT  TEUST  00.  OF  NEW  YORK  t.  INTBBNATlONAIi  8TBAM 

PUMP  CO. 

(Circuit  Oourt  of  Appeals,  Second.  Clrcoit.    BCay  8,  1817.) 

No.  220.. 

AFPBAI.  and  BBBOB  «s»1096(3) — SCBSEQUBNT  AFFEALa — BfATTEBS  THAT  MiOBT 
HAVE  BEBN  IdTIOATKD  OK  j!\>BiaB  APFKAU 

In  a  suit  to  foreclose  a  mortgage,  the  decree  provided  tliat  no  disburse- 
ments should  be  imposed  upon  a  receiver,  but  that.  If  an  appeal  wa» 
taken,  then,  In  the  event  of  affirmance,  costs  of  the  trial  would  4)e  taxed 
against  him.  An  appeal  was  taken,  but  error  was  not  assigned  on  this 
part  of  the  decree,  and  the  decree  was  affirmed.  Subsequently  the  Dis- 
trict Court  taxed  disbursements  against  the  receiver.  Beld,  that  whether 
this  was  error  or  an  abuse  of  discretion  could  not  be  determined  on  appeal 
from  such  order,  as  the  error,  if  any,  was  In  the  decree  of  foreclosure, 
and  the  objections  thereto  should  hare  been  urged  on  the  former  appeal. 
■    [Bd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  4355.J 

Appeal  from  the  District  Court  of  the  Utiited  States  for  the  South- 
em  District  of  New  York. 

Suit  by  the  Guaranty  Trust  Company  of  New  York,  as  trustee, 
^[ainst  the  International  Steam  Pump  Company,  in  which  William  I. 
I^wis,  as  receiver  of  the  International  Steam  Pump  C(»npany,  inter- 
vened. From  an  order  fixing  and  allowing  the  complainant's  disburse- 
ments, the  intervener  appeals.    Appeal  dismissed. 

See,  also,  237  Fed.  286. 

PlalntifF  I>rought  suit  to  foreclose  a  mortgage  made  bj  the  International 
Steam  Pump  Company.  Cotemporaneously  a  creditor's  suit  to  conserve  and 
distribute  assets  was  instituted  against  said  corporation  defendant  The  cas- 
es were  consolidated.  A  receiver  was  appointed  for  the  Pump  Company  in 
New  Jersey  (the  state  of  its  incorporation).  Such  receiver  intervened  in  the 
consolidated  action  and  answered,  setting  up  as  a  defense  certain  matters 
sufficiently  appearing  in  the  previous  appeal  herrin.  281  Fed.  5d4,  146  C.  C 
A.  480.  The  decree  of  foreclosure,  from  which  appeal  was  considered  In  the 
case  Just  referred  to,  contained  the  following:  "Ordered,  that  no  costs  [by 
which-  Is  meant  disbursements]  be  imposed  upon  the  [Intervener].  If,  however, 
an  appeal  is  taken,  then  in  the  event  of  an  affirmance  costs  of  this  trial  in 
this  court  wlU  be  taxed  against  the  said  [Intervener]."  The  Intervener  did 
appeal,  the  idecree  was  affirmed  ut  supra,  the  disposition  of  costs  and  disburse- 
ments declared  In  and  by  the  decree  appealed  from  was  not  assigned  for  et^ 
ror,  nor  then  formally  sought  to  be  reviewed  in  any  way,  although  adverted  to 
in  the  briefs  of  counsel.  The  cause  having  been  affirmed  and  renftnded,  the 
District  Court  entered  an  order,  fixing  and  allowing  the  disbursements.  The 
amount  and  propriety  (per  se)  of  the  items  charged*  against  the  intervener  is 
not  questioned.  On  this  appeal  the  assignments  of  error  challenge  the  authori- 
ty of  the  trial  court  to  enter  any  such  order  at  any  time,  asserting  its  actioa 
to  be  an  abuse  of  discretion. 

Harry  Lane,  of  Jersey  City,  N.  J.  (W.  Botu-ke  Cockran,  of  New 
York  City,  of  counsel),  for  appellant. 

Allen  Wardwell  and  Stetson,  Jennings  &  Russell,  all  of  New  York 
City,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUCrf,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above)."  We  do 
not  find  it  necessary,  nor  even  possible,  now  to  Kionsider  the  alleged 
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lack  of  power  in  the  trial  court  to  award  costs  and  disbursements  or 
either,  contingent  upon  the  fate  of  an  appeal  on  the  merits.  The  case 
being  in  equity  and  costs  within  discretion,  that  discretion  was  exer- 
cised in  a  manner  plainly  expressed  in  the  decree  of  foreclosure  from 
which  this  intervener  appealed.  If  discretion  was  abused,  if  the  action 
of  the  court  was  erroneous  for  any  reason,  it  was  just  as  wrong  and 
as  plainly  wrong  the  moment  foreclosure  decree  was  entered  as  it  is 
now.  The  only  difference  between  the  present  situation  and  that  exist- 
ing when  the  case  was  here  before  is  that  we  are  now  informed  of  the 
amounts  awarded  as  costs,  instead  of  knowing  merely  that  some 
amounts  would  be  awarded.  The  principle  has  not  changed ;  the  de- 
tails (i.  e.,  the  exact  figures)  are  not  and  never  have  been  complained  of. 

Under  such  circumstances  we  hold  it  plain,  upon  mere  statement, 
that  the  act  of  the  loww  court  now  alleged  as  error  had  been  committed 
and  was  expressed  in  a  formal  decree  from  which  an  appeal  was  taken 
and  lost,  by  the  present  appellant,  more  than  a  year  ago.  It  was  pos- 
sible for  and  incumbent  upon  the  intervener  to  urge  ms  objections,  if 
any,  on  the  previous  appeal ;  for  every  question  which  mi|^t  have  been 
then  raised  in  opposition  to  the  decision  then  appealed  from  must  now 
be  held  res  adjudicata  between  the  parties.  Burns  v.  Cooper,  153 
Fed.  at  151, 82  C.  C.  A.  300,  per  Van  Devanter,  J.  The  principle  of  the 
rule  as  to  conclusiveness  of  appellate  decisions  upon  all  matters  which 
might  have  been  litigated  upon  a  given  appeal  is  the  same  as  that  often 
announced  in  this  court  as  to  the  conclusiveness  of  judgments  of  other 
competent  tribunals.  Landon  v.  Bulkley,  95  Fed.  344,  37  C.  C.  A.  96 ; 
Straus  V.  American,  etc.,  Ass'n,  201  Fed.  306,  119  C.  C.  A.  544;  Old 
Dominion,  etc.,  Co.  v.  Lewisohn,  202  Fed.  178,  120  C.  C.  A.  392, 

The  question  here  sought  to  be  raised  having  (as  between  these  par- 
ties) passed  in  rem  judicatam,  the  appeal  is  dismissed,  with  costs. 


THE  VOLUNTEER. 

THE  EUBEKA. 

(Circuit  Court  of  Appeals,  Second  Circuit     April  28,  191T.) 

Nos.  192, 193. 

G0I.U8I0N  «=995(2) — Meetino  Tows— Fatjlt. 

A  collision  between  tbe  tows  of  two  meeting  tuga  In  East  Blrer  heU 
due  solely  to  the  fault  of  the  upbound  tug  in  attanptlng  to  pass  ttarouj^ 
tbe  narrow  space  between  two  descending  tugs,  instead  of  passing  on 
tbe  port  side  of  both. 

[Ed.  Note. — For  otber  cases,  see  Oolllslon,  Gent  Dig.  U  200-202.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Staples  Transportation  Com- 
pany, owner  of  the  steam  tug  Eureka,  against  the  steam  tug  Volunteer, 
the  Phoenix  Sand  &  Gravel  Company,  claimant,  and  cross-libel  against 
the  Eureka.  Decree  against  the  Volunteer,  and  her  claimant  appeals. 
Affirmed. 
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The  following  is  the  opinion  of  Hough,  District  Judge,  on  the  hear- 
ing in  the  court  below : 

On  the  aftemcxm  of  May  14th,  In  fair  weather  and  with  aUck  tide,  tbe 
ocean  tug  Eureka  came  down  tbe  East  River  with  four  light  barges,  "bunch- 
ed," three  In  a  tier,  and  one  tailed  on  behind,  upon  a  hawser  of  about  60 
fathoms.  When  approaching  Brooklyn  Bridge  a  car  float  was  seen  coming 
out  from  alongside  Pier  26,  Manhattan,  In  charge  of  D.,  L.  &  W.  tug  Newark, 
and  also  bound  downstream.  The  Eureka  blew  two  whistles.  Intending  to 
overtake  and  pass  the  Newark  and  her  float  on  the  latter's  port  side.  This 
plan  was  agreed  to. 

Outside  the  Newark  and  also  going  downstream  was  the  tug  Stone,  and  the 
Eureka  Intended  to  pass  between  tbe  Stone  and  the  Newark.  The  latter  tug 
was  gathering  way,  and  was  not  as  matter  of  fact  overtaken.  The  Stone  has 
furnished  no  witnesses  In  this  case.  I  have  no  doubt  her.crew  has  been  sought 
ont  and  questioned,  and  from  tJielr  absence  I  infer  that  the  Stone  was  still  a 
little  downstream  of  the  scene  of  the  collision  productive  of  litigation. 

With  matters  in  the  condition  above  stated,  the  Volunteer,  a  tug  with  two 
loaded  scows  In  tow  tandem  on  a  hawser  of  about  15  fathoms,  was  at  least 
1.000  feet  and  probably  much  more  downstream  of  the  Newark,  and  bound  up. 
There  was  an  exchange  of  whistle  signals  between  Newark  and  Volunteer,  and 
then  between  the  latter  tug  and  Eurelca.  Thus  It  was  agreed  ail  round  that 
Newark  and  Eureka  were  to  go  downstream  side  by  side  (the  Newark  nearest 
Manhattan)  and  the  Volunteer  to  pass  to  port  of  both.  This  maneuver  was 
attempted,  and  during  the  endeavor  Eureka's  tow  collided  with  Volunteer's. 
The  consequences  were  serlousi  to  both,  and  each  accuses  the  other  of  faults. 

The  contest  between  the  vessels  Is  as  to  which  crowded  tbe  other,  and  In 
my  judgment  that  question  Is  B(dved  by  asking  another,  viz.:  How  wide  was 
the  passage  or  channel  way  between  the  courses  of  the  Newark  and  Stone, 
when  and  after  the  Eureka  and  Volunteer  agreed  to  pass  port  to  port?  This 
question  Is  crucial,  because  there  Is  no  doubt  at  all  that  the  Eureka  and  her 
tow  were  passing  as  near  to  the  Newark  and  her  car  float  as  prudence  per- 
mitted ;   1.  e.  75  feet  or  less. 

If  It  be  true,  as  sworn  to  by  those  on  Eureka,  that  the  Stone  was  no  more 
than  80  or  100  feet  to  port,  then  the  Volunteer  attempted  to  pass  through  so 
narrow  an  opening  at  her  own  risk,  unless  It  was  necessary  so  to  do.  Such 
was  not  the  case  according  to  Eureka's  claim,  for  the  substance  of  her  com- 
plaint Is  that  the  Volunteer  should  have  passed  to  port  of  the  Stone 

If  tbe  evidence  of  tbe  Volunteer's  master  be  considered,  the  facts  are  stated 
quite  differently,  but  not  to  tbe  benefit  of  his  tug.  That  captain  was  asked: 
"Q.  What  distance  did  you  say  there  was  between  the  Stone  and  the  Eureka? 
A.  About  500  feet,  I.  should  judge."  Why  the  Volunteer  could  not  keep  out 
of  Eureka's  way  In  such  a  channel,  when  the  Newark  was  close  off  the  latter's 
starboard.  Is  sought  to  be  explained  by  a  rank  sheer  of  Eureka's  tow.  T)iat  no 
such  sheer  occurred  Is  the  plain  weight  of  evidence. 

So  far  as  I  can  Judge,  the  testimony  from  the  Newark  Is  wholly  unpreju- 
diced and  disinterested.  It  is  also  strongly  conflrmatory  of  the  proximity  of 
Eureka,  and  the  narrow  waters  betwe^i  that  tug  and  the  Stone.  It  is  not 
wholly  consonant  with  the  Eureka's  assertion  that  all  the  vessels  named  were 
on  the  Manhattan  side  of  the  river.  This  last  point  I  do  not  think  controlling. 
Whether  the  Stone  was  nearer  New  Tork  or  BnxriUyn  is  a  matter  wholly 
subordinate  to  the  Inquiry  whether  It  was  necessary  for  Volunteer  to  try 
going  between  Stone  and  Eureka.  It  was  not;  she  should  have  passed  the 
intone  also  port  to  port.  This  statement  la  made  because  on  the  whole  I  be- 
lieve the  Eureka's  story. 

It  is  also  held  that  there  was  no  rank  sheer  on  tbe  part  of  either  tow,  al- 
though both  tows  probably  drifted  a  little,  as  before  collision  both  tugs  stopped 
their  engines,  and  took  all  tension  ofC  the  hawsers.  The  fanlt  was  in 
bringing  about  a  situation  that  reqnlred  stopping,  and  that  fault  was  the 
Volunteer's. 

Decrees,  with  costs,  may  be  entered  as  above  Indicated. 
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T.  C.  Jones,  of  New  York  City,  for  the  Eur^a. 
J.  A.  Martin,  of  New  York  City,  for  the  Volxinteer. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 
PER  CURIAM.    Decree  affirmed,  with  interest  and  costs. 


THOMAS  A.  EDISOK,  Iju3,  v.  KWD. 

031rcntt  Gonrt  of  Appeals,  Second  Circuit    May  8,  I&IT.) 

No.  263. 

1.  MASntB    AltD    SKBVART    •a»80(6) — WaQXS — PBKStnOTIORB. 

That  a  singer  employed  by  a  pbonograph  company  to  give  entertain- 
ments In  connection  with  Its  phonograph  was  to  be  paid  only  for  snch 
weeks  as  she  was  booked  with  Its  dealers  Is  Improbable,  and  the  presump- 
tlons  are  overwhelmingly  against  the  contract  of  employment  having  been 
made  on  auch  terms. 

Pid.  Nota — For  other  cases,  see  Master  and  Servant,  Oent  Dig.  |  115.] 

2.  Appeai.  and  Erbob  «=>999(1) — OoifovuaiYtmaa  or  Vebbict. 

When  a  qnestion  of  fact  as  to  whether  or  not  a  contract  of  employment 
was  made  was  properly  sent  to  the  Jury,  their  Terdlct  Should' not  be  dis- 
turbed by  the  appellate  court. 

[£d.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  H  SHJii- 
8915,  3917-3921.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Mary  Carson  Kidd  against  Thomas  A.  Edison,  Incorpo- 
rated. Judgment  for  plaintiff  (239  Fed.  405),  and  defendant  brings 
error.    Affirmed. 

This  is  a  writ  of  error  by  the  defendant  below  to  review  a  judgment 
entered  upon  the  verdict  of  a  jury  in  favor  of  the  plaintiff  for  $6,- 
885.45.  The  parties  will  be  referred  to  hereafter  as  they  appear«l 
in  the  District  Court,  viz.,  as  plaintiff  and  defendant 

White  &  Case,  of  New  York  City  (James  J.  Porter  and  Joseph  M. 
Hartfield,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Everett,  Clarke  &  Benedict,  of  New  York  City  (Herman  S.  Hertwjg 
and  George  M.  Clarke,  both  of  New  York  City,  of  counsel),  for  de- 
•  f endant 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges, 

COXE,  Circuit  Judge.  It  appears  from  the  testimony  that  the  de- 
fendant in  order  to  sell  its  machines  and  records  conceived  the  idea  of 
engaging  some  of  the  most  popular  singers  to  give  entertainments  in 
connection  with  the  Edison  phonograph.  The  artist  would  first  sing 
and  immediately  thereafter  the  same  song  would  be  reproduced  by  the 
phonograph,  giving  the  audience  an  opportunity  to  compare  the  voice 
of  the  phonograph  with  the  voice  of  the  singer.  The  plaintiff  was 
employed  by  Verdi  E.  B.  Fuller  acting  for  the  Edison  Company.    He 
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had  acted  in  the  same  capacity  before  and,  prior  to  the  engagement 
of  the  plaintiff,  he  was  Imown  as  general  supervisor  of  the  musical 
division  of  the  Edison  Company. 

[  1  ]  The  principal  question,  as  pointed  out  by  Judge  Learned  Hand, 
relates  to  the  contract  of  employment  and  is  one  of  fact.  It  is  admit- 
ted that  a  contract  was  made  but  the  dispute  is  as  to  the  terms  thereof. 
The  plaintiff  insists  that  the  contract  was  that  the  Edison  Company 
should  employ  her  at  the  rate  of  $300  per  week  from  October  15th  to 
April  1st  and  that  this  amount  was  to  b^  paid,  whether  the  Edison 
Company  booked  her  or  not.  The  defendant  insists  that  it  agreed  to 
pay  her  only  for  those  weeks  during  which  she  was  booked  with  the 
dealers.  The  jury  found  a  verdict  for  the  plaintiff  in  the  full  amount 
demanded,  viz.,  $6,885.45.  We  think  the  verdict  was  fully  justified  by 
the  proof.  It  seems  highly  improbable  that  a  popular  singer  like  £he 
plaintiff  would  make  an  agreement  whidi  bound  her  to  the  defendant 
for  nearly  six  months  with  the  understanding  that  she  receive  nothing 
for  this  period  unless  the  Edison  agent  succeeded  in  booking  her.  It 
is  not  surprising  that  the  jury  thought  it  most  improbable  that  such  a 
unilateral  contract  was  made.  If  the  defendant's  theory  of  the  agree- 
ment be  sustained  the  plaintiff  was  bound  hand  and  foot;  she  could 
work  for  fto  one  but  the  Edison  Company  during  the  term  of  her  con- 
tract. Unless  that  company  chose  to  give  her  employment  she  was, 
so  far  as  appears  from  this  record,  without  the  means  of  livelihood. 
Such  a  contract  might  be  made,  it  is  true,  but  the  presumptions,  con- 
ceding the  sanity  of  the  singer,  are  overwhelmingly  against  it 

[2]  We  think  the  testimony  shows  that  Fuller  was  the  defend- 
ant's agent  with  authority  to  make  tiie  contract  which  the  {daintiff 
asserts  was  made.  Whether  or  not  it  was  made  is  a  question  of  fact 
which  was  properly  sent  to  the  jury  and  their  verdict  should  not  be  dis- 
turbed by  this  court. 

The  judgment  is  affirmed  with  costs. 


tJTAH  POWER  ft  UGHT  CO.  v.  UNITED  STATES. 

UNITED  STATES  v.  UTAH  POWER  ft  UGHT  CX). 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  1,  1A174 

No8.  4506,  4507. 

AFFKAI.  and  EBBOB  «=»1221 — MODtFtCATION  Of  OFiniOIT. 

Where,  la  a  suit  by  the  goTernment  to  recover  public  lands  unlaw- 
fully appropriated  by  a  power  and  light  company  wlOiout  o(MnpUance  with 
the  regulations  of  the  Secretary  of  the  Interior,  the  Circuit  Court  of  Ap- 
peals decided  that  the  damages  sustained  by  the  government  were 
measured  by  the  charges  imposed  by  such  regulations,  and  in  a  dmllar 
case  the  Supreme  Court  subsequently  held  that  the  scale  of  diarges  Im- 
posed by  such  regulations  was  not  binding,  and  that  the  goronmait  was 
entitled  to  the  reasonable  value  of  the  occupancy  and  use,  the  Circuit 
Court  of  Appeals  will  modify  Its  opinion  to  conform  to  that  of  the  Su- 
preme Court. 

[Ed.  Note. — BV)r  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  4722.) 
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Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Utah;  J.  A.  Marshall,  Judge. 

On  application  by  each  party  for  rehearing  or  modification  of  opin- 
ion.   Applications  granted. 

For  former  opinion,  see  230  Fed.  328,  144  C.  C.  A.  470. 

William  W.  Ray,  U.  S.  Atty.,  of  Salt  Lake  City,  Utah,  and  J.  P. 
Lawson,  of  Ogden,  Utah,  for  the  United  States. 

Graham  Sumner,  of  New  York  City,  and  John  F.  MacLane,  of  Salt 
Lake  Qty,  Utah,  for  Utah  Power  &  Light  do. 

Before  GARLAND,  Circuit  Judee.  and  AMIDON  and  VAN  VAL- 
KENBURGH,  District  Judges. 

PER  CURIAM.  November  24,  1915,  we  filed  our  opiniem  in  the 
above-entitled  causes  (230  Fed.  342,  144  C.  C.  A.  484),  wherein,  upon 
the  cross-appeal  of  the  United  States,  we  said : 

"It  remains  to  consider  the  contention  of  the  government  upon  Its  cross- 
appeal,  viz.  that  the  courts  should  have  decreed  an  accounting  and  dsjnages 
as  prayed.  We  are  unable  to  perceive  why  that  contention  is  not  sound,  and 
this  notwithstanding  the  lands  have  not  been  injured  and  would  not,  perhaps, 
have  been  otherwise  leased  or  used  by  the  government  during  the  same  period. 
United  States  v.  Bernard  (C.  C.  A.)  202  Fed.  T28-731,  121  C.  C.  A.  190;  St. 
lionis  V.  Western  Union  Telegraph  Co.,  149  U.  S.  465,  18  Sup.  Ot.  990,  3T  L. 
Bd.  810.  It  would  seem  further  that  the  charge  imposed  by  the  regulations 
should  fairly  and  reasonably  measure  the  value  of  sudi  use.  Congress  clearly 
has  the  power  to  prescribe  the  terms  upon  which  it  will  permit  the  lands  of 
the  United  States  to  be  used  or  otherwise  disposed  of;  and  the  authority 
to  make  such  rules  conferred  upon  executive  officers  is  not  a  delegation  ot 
leglslatiTe  power." 

The  cause  was  remanded  to  the  District  Court  for  an  accounting 
for  the  reasonable  value  of  use  and  occupation,  and  for  such  other  pro- 
ceedings as  might  be  necessary  in  accordance  with  the  views  therein 
expressed.  Since  then,  at  the  October  term,  1916,  the  Supreme  Court, 
in  Utah  Power  &  Light  Company,  Appellant,  v.  United  States,  Appel- 
lee, 243  U.  S.  389,  37  Sup.  Ct  387,  61  L.  Ed.  791,  No.  202,  and  other 
cases  consolidated  for  argument,  Nos.  203  to  207,  inclusive^  involving 
the  same  question,  has  announced  the  rule  with  respect  to  the  measure 
of  compensation  in  the  following  language : 

"As  the  defendants  have  been  occupying  and  using  reserved  lands  of  the 
United  States  without  its  permission  and  contrary  to  its  laws,  we  think  It 
is  entitled  to  have  appropriate  compensation  therefor  included  in  the  decree 
The  compensation  should  be  measured  by  the  reasonable  value  of  the  oc- 
cupancy and  use,  considering  its  extent  and  duration,  and  not  by  the  scale 
of  charges  named  in  the  regulations,  as  prayed  In  the  bill.  However  much 
this  scale  of  charges  may  bind  one  whose  occupancy  and  use  are  under  a  li- 
cense or  permit  granted  under  the  statute,  it  cannot  t>e  taken  as  controlling 
what  may  be  recovered  from  an  occupant  and  user  who  has  not  accepted  or 
assented  to  the  regulations  in  any  way." 

Both  parties  hereto  hav©  united  in  an  application  for  such  modifica- 
tion of  our  opinion  as  may  be  necessary  to  make  it  conform  to  that  of 
the  Supreme  Court  as  hereinabove  set  forth.  In  our  opinion,  this  ap- 
plication is  meritorious  and  should  be  sustained,  and  the  directions  to 
be  included  in  the  mandate  should  be  shaped  accordingly. 

It  is  so  ordered. 
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DICKINSON  et  aL  ▼.  HARRIS. 

(Circuit  Ooort  of  Appeals,  Sixth  Circuit    June  SO,  1917.) 

No.  2974. 

1.  AfPKAI.   AND    EXBOIt    «Ea»866(3)— RjIVIIiW — QuESnOITB    Fbcskrted    rOB    Rx- 

VIBW. 

Where  each  side  moved  for  directed  verdict,  and  the  Judge,  treating  the 
case  as  submitted  to  him  on  the  facta  and  law,  entered  a  general  Judg- 
ment for  plaintiff,  defendant,  on  writ  of  error,  can  only  attack  the  Judg- 
ment as  being  unsupported  by  any  substantial  evidenoe;  there  being  no 
findings. 

[Ed.  Not& — For  other  cases,  sea  Appeal  and  Error,  Cent.  Dig.  H  3474, 
3475.] 

2.  Masteb  and  Sxxvart  9=a302(l) — IsovKOa  bt  SEBTAira — Scope  of  Skbt- 

aht's  Authobitt. 

In  an  action  against  a  railroad  company  for  injarles  inflicted  on  plain* 
tiff,  when  defendant's  station  agent  caught  him  and  forced  him  to  load 
barrels  into  a  car,  the  fact  that  the  agent,  when  the  barrels  were  •on 
the  previous  day  tendered  for  delivery,  demanded  tliat  plaintiff  load  them 
into  the  car,  and  on  plaintiff's  refusal  declined  to  issue  a  bill  of  lading, 
though  the  loading  was  no  part  of  plaintiff's  duties,  warrants  a  finding 
that  the  agent,  in  forcing  plaintiff  to  load  the  berrelB,  was  acting  within 
the  scope  of  his  authority. 

[Ed.  Note.— -For  other  cases,  see  Master  and  Servant,  Cent  Dig.  If 
1217.  1228.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee;  John  E.  McCall,  Judge. 

Action  by  Archie  C.  Harris  against  Jacob  M.  Dickinson  and  others, 
receivers  of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company. 
There  was  judgment  for  plaintifiF,  and  defendants  bring  error.  Af- 
firmed. 

Wright,  Miles,  Waring  &  Walker,  of  Memphis,  Tenn.,  for  plaintiffs 
in  error. 
Anderson  &  Crabtree,  of  Memphis,  Tenn.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  Harris,  the  plaintiff  below,  was  a  por- 
ter employed  by  a  shipper  of  freight  at  Edmonson,  a  station  on  the 
Rock  Island  line,  in  Aricansas.  As  such  porter,  he  delivered  at  the 
railroad  freight  house  three  empty  oil  barrels  for  shipment.  The  sta- 
tion agent  directed  him  to  load  the  barrels  into  a  freight  car,  and  declin- 
ed to  issue  a  bill  of  lading  until  this  was  done ;  but  Harris  refused,  and 
left  the  barrels  on  the  platform.  Under  the  rules  and  tariffs  in  force, 
plaintiff  had  performed  the  full  duty  of  the  shipper,  it  was  the  duty  of 
the  station  agent  to  load  the  barrels  into  the  car,  and  his  demand  that 
plaintiff  do  so  was  wholly  unjustified.  The  next  day,  as  plaintiff  was 
passing  by  the  station  on  other  business,  the  station  agent,  by  intimida- 
tion and  force,  took  him  from  the  street  to  the  freight  house  and  com- 
pelled him  to  put  these  barrels  on  the  car.    For  the  resukii^  frfiysical 
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injury,  piailitiff  brought  this  action  against  the  operating  receivers  of 
the  railroad.  On  the  ground  of  diverse  citizenship,  they  removed  it 
to  the  court  below.  At  the  conclusion  of  a  jury  trial,  each  side  asked 
for  a  directed  verdict.  The  judge  thereupon  treated  the  case  as  sub- 
mitted to  him  upon  the  facts  and  the  law  (Beuttell  v.  Magone,  157  U. 
S.  154,  15  Sup.  Ct.  566,  39  h.  Ed.  654;  see  Bank  v.  Maines  [C.  C. 
A.  6]  183  Fed.  37,  41,  105  C.  C.  A.  329),  and  entered  judgment  in 
favor  of  plaintiff.  No  special  or  general  findings  of  fact  or  law  were 
requested  or  made. 

[1,  2]  The  only  question  presented  to  us  is  whether  the  act  of  the 
freight  agent  was  so  far  within  the  scope  of  his  employment  as  to 
make  the  railroad  liable  therefor.  The  question  is  in  specially  narrow 
compass.  The  judgment  being  general,  and  there  being  no  findings, 
the  utmost  right  of  the  defendant  to  be  heard  in  this  court  is  to  urge 
the  proposition  that  there  is  no  substantial  evidence  tending  to  support 
the  conclusion  that  the  agent's  act  was  within  the  scope  of  his  employ- 
ment. Upon  this  issue,  we  consider  the  case  ruled  by  our  former  de- 
cision in  Sfaadoan  v.  Cincinnati,  etc.,  Ry.,  220  Fed.  68,  72,  135  C.  C. 
A.  636.  See  also  Goodwin  v.  Cincinnati  Co.  (C.  C.  A.  6)  175  Fed.  61, 
99  C.  C.  A.  661.  If  the  agent  had  used  this  force  upon  Harris  at  the 
time  of  the  first  bringing  in  of  the  barrels,  and  for  the  purpose  of  com- 
pelling complete  delivery  in  the  manner  that  the  freight  agent  was  de- 
claring to  be  the  only  right  manner,  it  would  hardly  be  thought  that 
the  agent  was  wholly  outside  the  scope  of  his  duty,  however  wrong  he 
might  be  in  interpreting  that  duty;  and  the  delay  which  intervened 
here,  does  not  serve  to  make  the  agent's  later  acts  wholly  independent 
of  the  original  delivery.  There  is  ample  room  to  conclude  that  he  did 
not  regard  the  transaction  as  finished,  and  so  was  merely  causing  it  to 
be  comfdeted  according  to  his  conception  of  his  duty  to  the  railroad. 
The  refusal  to  issue  uie  bill  of  lading  until  the  manner  of  delivery 
suited  the  agent  of  itself  tends  to  show  the  dependence  of  the  later 
event  upon  the  former. 

The  judgment  must  be  affirmed. 


ECIilPSB  LIGHTBBAOB  ft  TRANSPORTATION  CO.  r.  CORNELL  STEAM- 
BOAT CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  10,  1917.) 

Na  181. 

Collision  9=972<1) — Sirkiro  of  Moored  Bakoe— Fault. 

R«^>oDdent's  tug  moored  a  barge  in  a  canal  some  time  after  1  o'clock 
at  night  in  auch  manner  as  to  strike  auotber  barge  lying  alongside,  awak- 
ening tbe  watdunan  and  causing  a  leak,  from  which  she  sank  in  the 
morning.  Tbe  watchman  made  an  examination,  but  found  no  leak.  Held 
that,  from  the  injury  caused  by  the  blow,  there  must  have  been  a  leak  at 
the  time  of  such  extent  that  he  should  have  found  it  with  proper  care, 
and  that  tlie  trial  court  properly  held  respondent  liable  only  for  tbe  dau- 
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age  canaed  by  Che  blowt  and  not  by  the  Btnklng,  wlilcli  the  watduuan 
might  bare  prevented. 
[Ed.  Note.— For  otber  cases,  see  CoUIbIod.  Oent  Dig.  f  102.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Eclipse  Lighterage  &  Trans- 
portation Company,  owner  of  the  barge  Amherst,  against  the  Cornell 
Steamboat  Company,  owner  of  the  tug  Williams.  Decree  for  libelant 
for  part  damages,  and  it  appeals.    Affirmed. 

Foley  &  Martin,  of  New  York  City  (William  J.  Martin  and  Geoi^ 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellant. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (J.  Paricer  Kirlin  and 
Robert  S.  Erskine,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  On  the  night  of  April  14,  1912,  a  tier  of 
barges  had  been  moored  on  the  north  side  of  the  Gowanus  Canal  and 
another  tier  had  been  moored  beyond  them  at  their  stems.  The  outer- 
most barge  of  the  second  tier  was  the  Amherst,  whidi  was  injured. 
She  arrived  at  about  6  o'clock  in  the  evening  in  tow  of  a  tug  which  pat 
her  in  place.  Tliere  was  only  one  man  aboard  the  barge ;  he  was  in  full 
charge.  He  retired  about  1  o'clock  a.  m.  Respondent's  tug  Williams 
came  into  the  canal  witli  a  tow  of  two  barges,  one  of  which  was  loaded 
with  stone  and  had  a  freeboard  of  about  15  inches.  The  District  Judge 
found  that  she  was  moored  alongside  the  Amherst.  The  question  is 
whether  the  faulty  seamanship  of  the  tug  in  mooring  her  alongside  the 
Amherst  caused  the  leak  which  produced  the  injury.  There  is  no  doubt 
that  there  was  a  collision  between  the  stone  bai^  and  the  Amherst 
sufficiently  severe  to  wake  up  the  latter's  watchman,  who  came  on  deck 
and  then  went  into  the  hold  of  the  Amherst  and,  as  he  testifies,  exam- 
ined her  throughout.  Seeing  nothing  amiss,  he  came  to  the  conclusion 
that  there  had  been  no  serious  damage  and  retired  to  his  bunk.  He  was 
awakened  the  next  morning  by  a  shout  that  his  barge  was  sinking  and 
got  on  deck  just  in  time  to  avoid  being  carried  down  with  her. 

There  can  be  little  doubt  that  this  injury  was  caused  by  the  coOision, 
the  rake  log  of  the  Amherst  having  received  a  transverse  blow.  The 
evidence  justifies  such  a  finding  as  the  injury  could  not  have  been  oc- 
casioned by  the  mere  turning  over  of  the  barge.  No  plausible  reason 
other  than  the  transverse  blow  is  suggested  for  the  sinking.  The  tes- 
timony justifies  the  inference  that  the  blow  caused  the  leak  which  re- 
sulted in  the  capsizing  of  the  barge.  This  being  so,  we  are  not  justified 
in  setting  aside  the  finding  of  the  trial  judge  upon  a  pure  question  of 
fact.  Assuming  the  injury  to  be  the  result  of  the  blow  on  the  rake  log 
it  is  clear  that  the  libelant  was  required  to  exercise  ordinary  care  and 
prudence  to  prevent  the  sinking  of  the  Amherst  after  the  blow.  Nel- 
son, who  represented  the  libelant  on  the  Amherst,  testified  as  to  the 
force  of  the  blow.  He  thought  that  the  blow  was  sufficient  to  cause 
serious  damage,  but  an  examination  by  him  directly  after  the  blow  was 
received  failed  to  discover  a  leak  although  a  large  amount  oi  water 
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must  have  entered  the  barge  during  the  time  that  be  was  making  the 
examination. 

If  the  leak  had  been  discovered,  and  it  seems  to  us  that  it  might  have 
been,  the  damages  would  have  been  reduced  to  the  comparatively  small 
sum  of  $200]  that  it  was  not  discovered  must  be  attributed  to  the  negli- 
gence of  the  libelant's  representative  on  the  barge.  If  he  had  made  a 
diligent  search  he  might  have  discovered  the  leak  and  by  setting  the 
pump  at  work  he  would  in  all  probability  have  prevented  the  disaster. 
Instead  of  doing  this  he  made  a  casual  examination  and  retired  to  his 
bunk.  The  trial  judge  limited  the  recovery  to  the  injuries  received  by 
the  blow  and  did  not  allow  damages  for  the  sinking  of  the  barge  for  the 
reason  that  these  damages  might  have  been  avoided  if  ordinary  dili- 
gence had  been  exercisM  in  discovering  the  extent  of  the  damage  oc- 
casioned by  the  collision.    We  think  he  was  right  in  so  holding. 

The  decree  is  affirmed  with  costs  of  this  court  to  the  appellee. 


GOLDEN  RTJLB,  In&,  v.  B.  V.  D.  CO. 

(Olrcnlt  Court  of  Appeals,  Eighth  Circuit    May  4,  1917.) 

No.  4601. 

CoFTBiaHTB  ^=>S2 — Use — Bioht  to. 

Plaintiff,  the  manufacturer  of  underwear,  copyrighted  the  print  of  a 
figure  of  a  young  man  clad  in  a  siilt  of  underwear.  Defendant  pur- 
chased underwear  from  plaihtlff,  and  without  the  plaintiff's  permission 
used  such  print  in  adTertising  the  underwear,  omitting  the  notice  of 
copyright  Held,  that  there  was  an  Infringement  of  copyright,  which  was 
.  designed  for  and  used  in  detached  advertising,  defendant  having  no  right, 
on  the  theory  that  the  copyright  constituted  a  trade-mark,  to  use  the 
same  in  advertising  plaintiff's  goods,  tot  gndi  print  was  not  a  trade-mark 
worked  into  the  goods. 
[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent  Dig.  |  fiO.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota ;   Wilbur  F.  Booth,  Judge. 

Suit  .by  the  B.  V.  D.  Company  against  the  Golden  Rule,  Incorporated. 
From  a  decree  for  plaintiflF,  defendant  appeals.    Affirmed. 

C.  D.  O'Brien,  of  St.  Paul,  Minn.,  for  appellant 
Amasa  C.  Paul,  of  Minneapolis  Minn.  (Hans  v.  Briesen,  of  New 
York  City,  on  the  brief),  for  appellee. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  District 
Judge. 

HOOK,  Circuit  Judge.  This  is  a  suit  by  the  B.  V.  D.  Company 
against  the  Golden  Rule,  Incorporated,  for  infringement  of  a  copyright- 
ed print  of  the  Agure  of  a  young  man  clad  in  a  stut  of  underwear.  The 
plaintiff  is  a  manufacturer  in  New  York  of  a  particular  class  of  under- 
wear, which  it  sells  to  the-  jobbing  trade.  The  print  was  copyrighted 
by  registration  in  the  Patent  Office  (Act  June  18,  1874,  c.  301,  §  3,  18 
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Stat.  78)  and  not  with  the  Librarian  of  Congress  or  Commissioner  of 
Copyrights,  as  required  in  the  case  of  "pictorial  illustrations  or  wotks 
connected  with  the  fine  arts."  The  plaintiff  used  it  in  advertising  its 
manufactured  goods.  The  defendant  operates  a  retail  department  store 
in  St.  Paul,  Minn.  Having  bought  a  quantity  of  the  "B.  V.  D."  under- 
wear made  by  plaintiff,  it  reproduced  plaintiff's  print  without  its  per- 
mission in  advertising  the  goods  for  sale  in  the  daily  newspapers,  and 
in  doing  so  omitted  uie  copyright  notice  from  the  reproduction.  The 
case  was  submitted  on  the  pleadings  without  proof.  The  trial  court 
held  that  the  validity  of  the  copyright  was  not  put  in  issue,  but  that  if 
it  were,  and  were  to  be  decided  upon  the  face  of  the  pleadings  and  an 
inspection  of  the  print,  the  copyright  should  be  upheld.  A  decree  was 
accordingly  rendered  for  the  plaintiff,  and  the  defendant  appealed. 

We  thiiik  the  court  was  right  in  holding  that  the  validity  of  the  copy- 
right was  not  in  issue ;  and,  as  the  plaintiff  still  continues  before  us  its 
insistence  upon  that  condition  of  the  case,  we  will  so  confine  our 
consideration  of  it.  In  other  words,  we  will  take  the  plaintiff's  print 
as  an  admitted  valid  copyright.  The  defendant  argues  that  the  rules 
of  trade-mark,  as  expressed  in  Coca  Cola  Co.  v.  Bennett  (D.  C)  225 
Fed.  429,  are  applicable,  and  that,  as  it  restricted  its  use  of  the  print  to 
advertising  the  goods  manufactured  by  plaintiff,  the  latter  had  no  cause 
for  complaint — was  in  fact  benefited,  not  damaged.  But,  as  above 
indicated,  the  print  was  roistered  in  the  Patent  Office  as  a  copyright, 
not  as  a  trade-mark.  So  far  as  the  pleadings  show,  it  was  designed 
for  and  used  in  detached  advertising.  We  need  not  consider  what  the 
rights  of  the  parties  might  have  been,  had  the  plaintiff  used  the  print  as 
a  trade-mark  by  attaching  or  weaving  reproductions  of  it  into  the  gar- 
ments it  manufactured,  put  upon  the  market,  and  sold.  That  is  not 
involved  in  the  case,  and  we  put  it  aside.  The  plaintiff  had  the  right 
to  advertise  its  goods  in  its  own  way,  and  in  the  use  of  its  copyrighted 
print  for  that  purpose  it  had  the  exclusive  right  The  defendant  was 
at  liberty  to  advertise  the  underwear  it  bought  and  owned  by  other 
prints  and  illustrations,  but  not  to  copy  or  reproduce  a  copyright  of  the 
plaintiff. 

The  decree  is  affirmed. 


THE  BLACK  DIAMOND. 

THB  CHARLES  McNEILL. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  26,  1017J 

No.  244. 

COLTJSION  ^isO.'CS'* — MEETiKr,  TTTr:s»-CTrAxr.Tr  oT  CorssB. 

A  collision  In  Bast  River  between  a  scbooner  In  tow  of  a  tug  passing 
down  and  a  carflo^t  on  the  side  of  a  meeting  tug  held,  on  contUcting 
evidence,  due  solely  to  the  fault  of  tlie  down-bound  tug  In  changing 
course  to  starboard  after  a  signal  agreement  to  pass  startxmrd  to  star- 
board. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  Sg  200-202.] 

i^-^Vnr  other  cases  see  same  topic  &  ICET-NVMBER  In  all  Key-Mumbered  Digests  ft  Indezw 


Google 


Digitized  by 


7HB  BLACK  I>UJKOKp,  981 

Appeal  from  the  District  Gjurt  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Suit  i«  admiralty  for  collision  by  Freeman  Hatfield  against  the 
steam  tug  Black  Diamond,  the  Lehigh  Valley  Transportation  Compa- 
ny, claimant,  with  the  steam  tug  Charles  McNeill,  Charles  McNeill, 
claimant,  impleaded.  Decree  for  libelant  against  the  McNeill,  and  her 
claimant  appieals.    Affirmed. 

The  following  is  the  opinion  of  Van  Vechten  Veeder,  District  Judge, 
in  the  court  below : 

This  case  arises  ont  of  a  coUislon,  on  April  SU,  1915,  about  noon,  at  a  point 
600  or  700  feet  ofC  the  Whitehall  Ferry  slips,  between  the  schooner  Gypstini 
Queen,  In  tow  of  the  tu£  Charles  McNeill,  proceeding  down  the  East  Blver, 
and  a  carfloat  In  tow  on  the  starboard  side  of  the  tug  Black  Dlamcmd,  which 
had  another,  carfloat  oa  Its  port  side,  and  was  bound  up  the  East  Elver.  The 
owner  of  the  schooner  libeled  the  Black  Diamond,  which  brought  In  the 
Charles  McNeill  by  petition. 

The  captains  and  crews  of  the  two  tugs  dlfCer  as  to  whether  they  were  in  a 
position  to  pass  starboard  to  starboard  or  port  to  port,  as  well  as  to  what 
signals  were  given.  The  acceptance  of  either  tug's  claim  inrolTes  the  other 
In  gross  fault  Tixe  crews  of  the  tugs  differ  radically.  £a<di  party  Is  more  or 
less  supported  by  an  Imposing  array  of  apparently  disdnterested  witnesses, 
but  the  witnesses  for  neither  side,  agree  upon  detaUs.  It  Is  obviously  a  case 
which  caUs  for  discrimination  In  Judging  the  Intelligence  and  veracity  ot 
witnesses.  In  both  respects  the  witnesses  for  the  Black  Diamond  were,  as  a 
whole,  distinctly  superior  to  the  witnesses  for  the  Charles  McNeill.  Moreover, 
several  of  the  disinterested  witnesses  on  behalf  of  the  dalmant  viewed  ttie 
collision  tram  iKisitions  which  gave  them  superior  opportunities  for  observa- 
tioQ.  I  was  particularly  Impressed  with  the  testimony  of  claimant's  witziesses 
Matthew  Murphy  and  George  M.  Bunce. 

Of  course,  the  actual  relative  positions  and  courses  of  the  two  tugs  are  prae- 
ttcally  de<3sive  of  the  controversy  as  to  whether  they  agneed  to  pass  starboard 
to  starbMird  or  port  to  port  I  find  as  facts  established  by  a  distinct  prepon< 
derauce  of  the  credible  testimony  that,  when  the  Black  Diamond  straightened 
up  on  her  course,  the  two  tugs  and  tows  were  In  a  position  to  pass  starboard 
to  starboard;  that  they  exchanged  two  whistle  signals  for  such  passage; 
and  that  thereafter  the  Charles  McNeill  changed  her  course  to  starboard  and 
attempted  to  cross  the  bow  of  ttie  Black  Diamond,  thereby  causing  the  colli- 
sion. Evidently  other  signals  were  given  after  the  two  whistles  passing  agree- 
ment and  before  the  collision,  but  the  testimony  concerning  them  is  so  con- 
flicting that  it  is  difficult  to  arrive  at  a  satisfactory  conclusion.  Ilie  disinter- 
ested testimony  tends  to  show  that  they  were  a  mixture  of  signals  In  the 
nature  of  alarms  when  collision  was  imminent  However,  it  la  clear  that 
the  change  of  coiurse  by  the  Charles  McNeill  was  the  proximate  cause  of  col- 
lision, and  was  a  fault  which  fixes  her  liability.  This  conclusion  neces- 
sarily discredits  the  testimony  of  the  captain  of  the  Charles  McNeill,  which 
varied  from  his  statement  to  the  local  inspectors,  and  places  reliance  upon 
the  testimony  of  the  captain  of  the  Black  Diamond,  especially  In  so  far  as  It 
is  corroborated  by  the  testimony  of  disinterested  witnesses  who  were  in  a 
position  to  know  the  facts. 

A  decree  in  accordance  herewith  may  be  settled  on  notice. 

G.  V.  A.  McCloskey,  of  New  York  City,  for  appellant. 
T.  C.  Jones,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges, 
PER  CURIAM.    Decree  affirmed,  vcith  interest  and  costs. 


Digitized  by 


Google 


932  242  FEDERAL  RBPOBTBB 

Appeal  of  COOK. 

(Oircuit  Court  of  Appeals,.  Third  Clrcait.    July  2,  1917.) 

No.  2270. 

AUBIT8  ®=»68 — Be  view — ^Dbcibioks  Eevikwabia. 

Appellate  review  Is  not  a  matter  of  right,  and  mnitt  rest  on  a  eoDStlto. 
tlonal  and  legislative  provision ;  hence  a  decision  denying  an  applicatton 
for  naturalization  cannot  be  reviewed  by  the  Circuit  Court  of  Appeals  on 
writ  of  error  or  on  appeal,  there  being  no  provislMis  fOr  such  revievT. 

[BO.  Note.— For  otber  cases,  see  Aliens,  Cent.  Dig.  H  18&-14S.] 

Appeal  frcMn  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey;  Thos.  G.  Haight,  Judge. 

Applicatioi}  of  James  Cook  for  naturalization  was  refused  (239  Fed. 
782),  and  applicant  appeals.    Appeal  dismissed. 

John  M.  Russell,  of  New  York  City,  for  ^pellant 

J.  h.  Bodine,  Asst.  U.  S.  Atty.,  of  Trenton,  N.  J.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  The  District  Court  of  New  Jersey 
refused  to  naturalize  the  appellant  ior  the  reasons  stated  by  Judge 
Haight  in  239  Fed.  782,  and  this  appeal  challenges  the  correctness  of 
that  decision.  We  do  not  consider  it,  for  in  our  opinion  we  have  no 
appellate  jurisdiction  in  this  class  of  controversies.  We  so  decided  in 
U.  S.  V.  Neugebauer,  221  Fed.  938,  137  C.  C.  A,  508,  following  U.  S.  v. 
DoUa  (C.  C.  A.  5)  177  Fed.  101,  100  C.  C.  A.  521,  21  Ann.  Cas.  665; 
and,  although  each  of  these  cases  was  a  writ  of  error,  and  was  an  at- 
tempt to  review  an  order  granting  the  alien's  petition,  we  think  no  dif- 
ference in  principle  is  presented  ^  the  facts  that  the  petition  here  was 
refused  instead  of  granted,  and  that  the  case  comes  before  us  by  appeal 
instead  of  by  writ  of  error.  The  general  rule  of  law  is  that  appellate 
review  is  not  a  matter  of  right,  and  must  rest  on  a  constitutional  or  1^- 
islative  provision  (3  Corpus  Juris,  page  297) ;  and  we  are  aware  of  no 
provision  that  authorizes  a  disappointed  alien  to  appeal  from  the  re- 
fusal to  grant  his  application. 

To  avoid  a  possible  misunderstanding,  we  may  add  that  this  decision 
has  no  bearing  upon  a  suit  by  the  United  States  under  section  15  of  the 
Act  of  June  29, 1906  (34  Stet  601,  c  3592  [Comp.  St  1916,  §  4374]),  to 
cancel  a  certificate. 

The  appeal  is  dismissed. 
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CX)BBUGATBD  BAB  CX).  T.  TRUSSBD  CONCRETE  STEEL  Ca  et  aL 

(Circuit  Court  of  Appeals,  Elgbtb  Circuit    Marc*  12,  iSU.y 

No.  4734. 

Patkwts  4=>328 — Invention — Concrete  and  Metal  Floob  Construction. 

The  Johnson  patent,  No.  633,285,  for  a  concrete  and  metal  floor  and 
celling  construction,  consisting  of  it  slab  of  concrete,  having  transrersely 
corrugated  bars  of  metal  embedded  In  the  lower  portion  thereof  and  loops 
of  pliable  wire  snspendetl  across  such  bars,  with  the  ends  projecting 
below  the  concrete  to  anp(port  the  celling  below  the  floor,  is  void  for  lacK. 
of  patentable  npvjelty  and  lnyentlon,  Ip  view  of  the  prior  art,  which, 
disclosed  In  earlier  patents  all  the  essential  elements  of  the  patented 
structure,  requiring  only  mechanical  skill  for  their  combination; 

Appeal  from  tihe  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri ;  David  P.  Dyer,  Judge. 

Suit  in  ecjuity  by  the  Corrugated  Bar  Company  against  the  Trussed 
Concrete  Steel  Company  and  others.  Decree  for  defendants,  and  com- 
plainant appeals.   Affirmed. 

James  A.  Carr,  of  St.  I^ouis,  Mo.  (T.  Percy  Carr  and  Amasa  M.  Hol- 
combe,  both:of  St.  Louis,  Mo.,  on  the  brief),  for  appellant. 

Fred  L.  Chappell,of  Kalamazoo,  Mich.  (C.  C;  L,inthicum,  of  Chicago, 
111.,  and  Edward  C.  Eliot,,  of  St  l/jols,  Mo.,  on  the  brief),  fot  ap- 
pellees. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  AMIDON, 
District  Judge, 

SANBORN,  Circuit  Judge.  The  Corrugated  Bar  Compatoy,  a  cor- 
poration, the  plaintiff  bdow,  appeals  from  a  decree  by. which  its  com- 
plaint for.  an  infringemeat  by  the  defeadante,  Tioisaed  Concrete  Ste«l 
Company,  a  ctwporation,  and  others,  of  letters  patent  No.  633,285,  is- 
sued to  Albert  !<,  Johnson,  September  19,  1899,  for  d.n  improvement 
in  fireproof  floor  construction  was  dismissed.  Johnson's  improvement 
consisted  principally:  (1)  In  the  use  of  transversely  corrugated  me- 
tallic bsairs  embedded  in  the  lower  part  of  concrete  slabs  forming  the 
flooring,  or  embedded  in  concrete  ribs  on  the  lower  side  and  forming  a 
part  of  such  a  flooring,  for  the  purpose  of  increasing  the  tensile 
strength  of  the  lower  portion  of  the  flooring,  or  of  the  riba  below  it; 
and  (2)  in  the  use  of  a  loop  of  pliable  wire  suspended  astraddle  such 
bars  and  embedded  with  them  in  the  concrete  ribs  or  tibe  lower  por- 
tion of  the  concrete  flooring,  with  the  ends  of  the  wire  projecting  below 
the  concrete  for  the  purpose  of  hanging  or  supporting  the  ceiling  below 
the  floor.  In  this  patent  there  are  "nine  claims.  The  first  six  relate 
to  combinations  of  the  patentee's  transversely  corrugated  bars  with 
concrete  flooring,  with  concrete  flooring  provided  with  ribs,  with  con- 
crete flooring  strengthened  by  expanded  metal  embedded  therein,  and 
with  such  flooring  resting  upon  concrete  ribs  and  concrete  haunches 
based  on  the  flanges  of  supporting  I-beams.  But  the  use  of  the  specific 
transversely  corrugated  bars  of  Johnson  conditions  the  novelty  and 
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patentability  of  each  of  them.    Claim  1  illustrates  them  and  reads  in 
this  way : 

"1.  In  a  concrete  «od  metal  oonatrnotloa,  a  slab  x>t  eoocrete  barlnK  ban  of 
metal  embedded  In  the  lower  portion  thereof,  each  of  said  bars  being  of  sub- 
stantially uniform  thickness  througtaont  Its  length  and  having  corrugations 
arranged  In  planes  BubstantlaUy  perpendicular  to  the  axis  ot  the  bar,  sub- 
stantially as  described." 

Claims  7,  8,  and  9  rest  upon  the  use  of  the  suspending  loops  of  wire 
imbedded  in  the  concrete  floor  straddling  the  reinforcing  rods  embed- 
ded in  the  concrete  and  extending  below  the  flooring  for  the  purpose  of 
hanging  the  ceiling  beneath  it..  Claim  7  illustrates  them  and  reads  in 
this  way : 

"7.  A  fireproof  flooring  and  ceiling  construction  oomprlslng  a  main  flooring 
layer  of  coccj^te  having  Btrenftheuln^  ribs  on'  Its  ondet*  side,  transversely  cor- 
nigated  bars  of  substantially  uniform  thinness  througbont  their  lengtii  em- 
bedded In  said  ribs,  and  celling  hangers  suspended  from  said  bars,  substan- 
tially as  described." 

The  maintenance  of  this  suit  is  dependent,  first,  upon  the  novelty 
and  patentability  of  Johnson's  traosversely  corrugated  bar  in  the  com- 
binations of  the  first  six  claims,  for  the  bar  made  and  used  by  the 
defendants  in  their  concrete  floors  undoubtedly  infringes,  if  the  de- 
vices of  these  claims  were  patentable ;  and,  second,  upon  the  patentabil- 
ity of  the  devices  described  in  the  three  claims  for  the  combinations 
of  the  suspended  ceilings,  and,  if  these  claims  were  patentable,  upon 
the  infringement  thereof.  Were  Johnson's  claims  for  the  combina- 
tions of  his  corrugated  bars  with  concrete  flooring,  in  the  various  ways 
he  specified,  novd  and  patentable?  Laying  aside  for  tfie  moment  his 
corrugated  bars,  every  other  element  and  device  described  in  the  first 
six  claims  of  his  patent  was  old  and  well  known  before  he  made  his 
alleged  invention,  and  a  careful  review  of  the  prior  art  has  convinced 
that  there  was  nothing  required  beyond  the  skill  of  the  ordinary  me- 
chanic to  conceive  and  construct  any  of  the  devices  of  these  claims 
unless  Johnson's  corrugated  bar  was  novel  and  made  them  patentable. 
Concrete  flooring,  ribbed  concrete  flooritK;,  concrete  haunches  to  pro- 
tect steel  and  iron  from  fire  and  to  sustam  flooring,  concrete  flooring 
reinforced  by  rods  or  by  expanded  metal  embedded  therein  to  increase 
the  tensile  strength  of  Ae  flooring,  had  been  constructed,  detailed  de- 
scriptions of  them  had  been  published,  patents  for  many  forms  of  them 
had  been  issued  before  Jolmson  conceived  or  formed  the  devices  of 
any  of  these  first  six  claims.    Indeed,  in  his  specification  he  writes : 

"The  present  system  of  fireproof  ifloor  construction  consists  of  haunches 
of  concrete  1,  resting  oil  the  lower  BangeS  Of  adjacent  I-tMams  2,  Incorporated 
into  the  building  structure,  a  series  of  coDcrete  ribs  9,  attending  from  I-beam 
to  I-beam,  and  a  uialu  floor  sheet  or  layer  4  of  concrete  on  said  ribs  and 
haunches  and  covering  all  the  space  between  the  I-bean<s,  all  incorporated  as 
one  solid  inasa." 

It  is,  therefore,  upon  the  novelty  and  patentability  of  his  ^ansversely 
corrugated  bar  that  the  plaintiflf  must  rely  to  sustain  the  vjflidity  of  the 
first  six  claims  of  his  patent.  There,  was  no  novelty  in  the  use  of  bars 
or  rods  ,of .  metal,  round,  square,  twisted,  smooth,  or  rough,  in  con- 
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Crete  floors,  or.ofcooofete  ribs  to  increase  their  tensile  strength.  It 
was  not,  therefore,  the  novelty  of  this  use  upon  which  Johnson  relied 
for  his  patent,  but  upon  the  novelty  and  utility  of  the  specific  form  of 
his  bar.    His  argtunent  was: 

Smooth  bars  alip  when  embedded  In  the  concrete,  mnch  of  th«dr  tensile 
strength  Is  thereby  lost,  and  the  thing  desired  Is  a  bar  _ which  will  not  slip 
and  will  not  split  the  concrete.  My  transversely  corrngated  bar  Is  new ;  It 
Is  less  liable  to  slip  and  loss  liable  to  split  the  concrete  than  any  other  bar  and 
hence  for  the  purpose  of  reinforcement  Is  the  most  useful.  Therefore  It,  and 
the  combinations  of  It  with  concrete  flooring,  which  I  claim,  are  patentable. 

Thus  he  wrote  in  his  specification: 

"Although  the  braid  between  concrete  and  metal  Is  originally  strong,  such 
bond  becomes  broken  or  weakened  In  the  course  of  time  by  the  ordinary 
nse  and  wear  of  the  floor.  For  this  reason  transyerse  indentations  or  cor- 
rugations are  formed  In  the  bar,  so  that,  regardlfess  of  the  bond,  the  bar 
Is  80  incorporated  into  the  rib-  as  to  ntUlze  Its  full  tensile  strength. 
like  best  arrangement  of  the  indentations  or '  corrugations  Is  In  planes  at 
right  angles  to  the  axis  of  the  bar';  but  considerable  variation  in  their  direc- 
tion is  permissible.  •  •  •  But  luider  ordinary  circumstances  such  varia- 
tions should  not  exceed  15  degrees  from  the  peri)encllcu?ar  plane  above  defined. 
When  the  indentations  or  corrugations  are  inclined  to'  the  axis  of  the  ttar, 
their  rldgee  act  as  wedges  tending  to  ^lit  the  concrete." 

So  it  is  that  in  the  last  analysis  the  qaestion  is  whether  or  not  the 
fact  that  J<Anson  described  and  claimed  "corrugations  arranged  in 
planes  substantially  perpendicular  to  the  axis"  of  his  bar  sustains  the 
validity  of  his  patent 

In  the  Swiss  patent,  No.  10,703,  of  June  29,  1895,  to  Fietz  &  Leut- 
hold,  there  is  a  description  of  precautionary  measures  against  longi- 
tudinal thrust  of  iron  reinforcnnents  of  cement  structures.  It  is  there 
stated  that  the  subject  of  the  invention  is  rotmd  iron  fitted  with  projec- 
tions located  at  short  distances  on  the  periphery  and  that : 

"On  the  round  iron  a  •  •  *  are  provided  the  projections  6,  which  may  be 
of  any  given  form ;  e.  g.,  la  the  riiape  ot  teeth,  bosses,"  etc. 

It  is  also  there  Stated  tfiat: 

"Tbla  invention  relates  to  snch  precautionary  means  In  connection  with  iron 
reinforcements  for  cement  structntes,  the  subject  of  the  tnventiam  being  round 
tron  fitted  with  projections  located  at  short  distances  on  the  periphery.  Figs. 
1,  2  and  3  show  an  example  of  such  round  iron ;  Figs.  1  and  3  being  views  of 
the  samie,  respectively,  at  an  angle  of  00  degrees  to  each  other." 

A  glance  at  these  Figures  1  and  3  satisfies  that  they  disclosed  pro- 
tuberances in  the  form  of  rings  upon  the  iron  bars  which  were  sub- 
stantially perpendicular  to  the  axis  of  the  bars. 

Hyatt,  in  letters  patent  No.  206,112,  issued  July  16,  1878,  wrote 
thus  in  his  specification : 

"Fig.  2  represents  a  fiat  tie,  formed  with  raised  or  protuberant  parts  a  a. 
These  protuberances  may  be  shaped  accordlDg  to  fanc}-.  They  may  be  pins 
or  bosses,  as  shown;  or  the  surface  muy  be  crimped,  corrn^ntnd,  or  Indented, 
as  shown  In  Figs.  3  and  4.  NonsHpping  ties,  made  subetRntlally  as  herein 
described  and  lUuBtmted,  I  propose  to  joake  and  pat  up<Hk  the  market  as  anew 
juan|ifactttr«,  and  as  a  Bubstitute  for  metal  is  beam  form." 
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The  comigations  in  Hyatt's  Fig.  3  appear  to  have  been  in  planes  sub- 
stantially perpendicular  to  the  axis  of  the  tie. 
Ransome,  in  his  patent  No.  516,1 11>  issued  March  6,  1S94,  claims: 
"In  concrete  construction  a  numoUthlcany  embedded  tension  bar"  and  a 
monoUthically  embedded  oompressloo  bar. 

In  bis  specificatipn  he  presents  a  figure  of  a  compression  bar  of  cast 
iron  which  has  corrugations  arranged  in  planes  substantially  perpen- 
dicular to  the  axis  of  the  bar.  After  describing  his  compression  bars 
and  his  tension  bars,  he  writes : 

"These  bars  can  be  forged,  rolled,  cast,  or  otherwise  formed,  with  any  of  the 
usual  bonds  on  or  in  their  surfaces  for  their  more  perfect  union  with  the 
concrete." 

The  bars  shown  in  the  Ransome  patent  were  tapering  bars  of  max- 
imum size  about  their  center,  tapering  or  stepping  smaller  from  that 
point  to  the  ends.  The  examiner  in  die  Patent  Office  rejected  claims 
1,  2,  3,  and  5  of  Johnson's  original  application  upon  Ransome's  patent, 
until  Johnson  amended  them  bjr  describing  his  bar  as  "of  substantially 
uniform  thickness  throughout  its  length,  and  upon  that  amendment 
they  were  allowed.  The  descriptions  in  the  speofications  and  claims 
of  the  patents  to  which  reference  has  been  made  seem  to  deprive  the 
corrugated  bar  of  Johnson  of  the  requisite  novelty  to  entitle  it  to  pat- 
entabSity.  There  was  evidence  in  the  case  upon  the  question  of  wheth- 
er or  not  Johnson's  bar  was  less  likdy  to  split  the  concrete  than  that 
of  Ransome,  but  it  does  not  satisfy  that  the  afhrmative  of  that  propo- 
sition was  sustained. 

Counsel  argue,  however,  that  notwithstanding  the  prior  description 
and  patents  of  metal  bars  provided  with  corrugations  arranged  in 
planes  substantially  perpendicular  to  the  axis  of  the  bars,  for  the 
express  purpose  oi  bonding  them  more  securely  to  the  concrete  in 
which  they  were  embedded,  Johnson's  bar  was  patentable  because  he 
perceived  and  stated  in  his  specifications  that  corrugations  thus  ar- 
ranged were  more  efficient  than  they  would  be  if  they  varied  more  than 
15  degrees  from  the  perpendicular  to  the  aki^  and  bo  one  bad  ever 
stated  this  fact  before ;  and  th^'  cite  Badische  Anilin  &  Soda  Fabrik 
v.  Kalle  (C.  C.)  94  Fed.  163, 166,  168,  Keasbey  &  Matrison  Co.  v.  Philip 
Carey  Mfg.  Co.  (C.  C.)  139  Fed.  571,  576,  A.  R.  Mosler  &  Co.  y.  Lurie^ 
209  Fed.  364.  126  C.  C.  A.  290,  Brill  v.  Third  Avenue  R.  To.  (C.  C.) 
103  Fed.  289,  292, 293,  and  other  authorities  of  like  naturet  They  have 
been  read  and  considered.  But  the  fact  remains  that  the  purpose  of 
the  protuberances  and  corrugations  on  the  bars  of  Fietz  &  Leuthold, 
Hyatt,  and  Ransome  was  the  same  as  the  purpose  of  Johnson's  cor- 
rugations. That  purpose  was  to  bond  the  metal  bars  to  the  concrete. 
Fietz  &  Leuthold  disclosed  protuberances  or  corrugations  on  their  bars 
for  this  purpose,  arranged  in  planes  substantially  perpendicular  to  the 
axis  of  their  bars.  It  is  true  that  they  also  disclosed  protuberances  oth- 
erwise arranged  and  for  the  same  purpose.  But,  given  a  metal  bar,  cor- 
rugations thereon,  and  the  desideratum  to  prevent  that  bar  from  slip- 
ping when  embedded  in  concrete,  and  it  does  not  require  the  genius  of 
an  inventor  to  perceive,  and  to  apply  the  knowledge,  that  corrugati(»is 
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of  a  given  sir*,  arranged  substantially  perpendicular  to  the  axis  oi  a 
bar,  will  accomplish  the  object  of  preventing  its  slipping  more  effectual- 
ly Uian  when  they  are  inclined  more  nearly  to  the  horizontal.  Such 
knowledge  and  its  application  fall  far  within  the  attainments  of  a  me- 
chanic skilled  in  the  art,  if  not  within  the  attainments  of  men  of  still 
less  skill  and  mechanical  information. 

A  review  of  the  prior  art  and  a  consideration  of  the  object  Johnson 
sought  to  attain  by  his  corrugated  bar  and  of  the  means  he  conceived 
to  accomplish  his  purpose  have  satisfied  that  there  was  no  such  novelty 
in  the  arrangement  of  its  corrugations  or  tiieir  use  for  this  purpose  as 
rendered  either  the  bar  or  its  corrugations  patentable.  And  when  we 
go  farther,  when  we  turn  to  the  combinations  of  this  unpatentable 
corrugated  bar  with  concrete  slabs  (claim  1),  with  concrete  ribs  and 
concrete  slabs  (claim  2),  with  concrete  slabs  reinforced  with  expanded 
metal  (claim  3),  with  concrete  flooring  and  strengthening  concrete  ribs 
(claim  4),  with  I-beams,  fireproof  concrete  flooring,  and  concrete  ribs 
thereunder  (claim  5),  and  with  I-beams,  concrete  haunches  on  the 
flanges  thereof,  concrete  flooring  strengthened  by  expanded  metal  and 
concrete  ribs  (claim  6),  it  is  difficult  to  discover  any  novel  discovery 
or  invention  in  any  of  them.  It  is  true  that  no  single  patent  in  the 
prior  art  discloses  the  exact  combination  of  some  of  these  claims,  so 
that  such  prior  patent  can  be  declared  absolutely  to  anticipate  them. 
Bat  Orr,  in  his  patent  No.  471,772,  issued  March  29,  1892,  described 
the  combination  of  I-beams,  metal  rods  extending  from  the  I-beams 
drooping  from  the  top  to  near  the  bottom  thereof  between  the  beams, 
concrete  flooring  between  the  I-beams,  with  concrete  ribs  beneath  it 
resting  on  the  supporting  rods,  "so  that  tiie  cement  is  bonded  together 
by  the  suspenders  and  the  load  sustained  thereby."  McCarthy,  m.  his 
patents  No.  520,489  and  No.  520,490,  issued  May  29,  1894,  portrays 
wires  fastened  to  the  upper  flanges  of  I-beams  or  to  anchor  plates  se- 
cured thereto,  drooping  between  the  I-beams,  embedded  in  concrete 
flooring  and  supporting  it.  The  fact  that  in  these  patents  the  rods 
and  wires  support  the  concrete  flooring  and  are  not  used,  as  in  John- 
son's combinations,  solely  to  increase  me  tensile  strength  of  the  lower 
part  of  the  floor  or  the  ribs,  has  not  been  overlooked.  But  in  view  of 
the  fact  that  before  Johnson  claimed  to  have  made  his  alleged  inven- 
tion the  use  of  rods  and  wires  embedded  in  concrete  and  bonded  thereto 
by  protuberances,  roughness,  and  corrugations  so  arranged  as  to  be 
substantially  perpendicular  to  their  axis,  for  the  purpose  of  increasing 
the  tensile  strength  of  the  concrete,  was  well  known  to  those  skilled 
in  the  art,  in  view  of  the  fact  that  the  use  of  ribs  of  concrete  under 
slabs  and  floors  of  concrete  was  not  new,  that  the  use  of  expanded 
metal  embedded  in  concrete  to  give  it  tensile  strength  was  old,  and  the 
use  of  concrete  haunches  to  protect  steel  and  iron  from  fire  and  to 
support  weight  was  familiar  to  constructors  of  buildings,  it  is  impos- 
sible to  resist  the  conclusion  that  nothing  more  than  the  skill  uf  the 
mechanic  was  required  or  used  in  making  any  of  the  devices  and  com- 
binations found  in  the  first  six  claims  of  Johnson's  patent. 

The  three  remaining  claims  are  for  the  combination  of  the  metal  rod 
of  Johnson,  or  a  similar  rod  unfastened  and  embedded  in  the  lower 
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part  of  a  concrete  flooring,  or  of  the  concrete  ribs  forming  part  of  a 
concrete  flooring,  or  of  the  concrete  ribs  forming  part  of  it,  with  wires 
suspended  from  the  bar  extending  out  of  the  concrete  below  the  floor 
or  ribs,  and  constituting  ceiling  hangers  by  which  metallic  or  other 
lathing  or  ceiling  may  be,  and  in  some  claims  is,  described  as  suspended 
beneath  the  flooring.  There  was  nothing  new  in  the  suspension  of 
metallic  lathing  and  ceilings  beneath  concrete  floor  by  means  of  wires 
suspended  upon  metal  rods  in  or  beneath  those  floors  when  Johnson 
claims  to  have  made  his  invention.  Orr,  in  his  patent  No.  471,772, 
March  29,  1892,  shows  a  ceiling  suspended  on  wires  lo<^d  around 
the  metal  supporting  rods  of  his  concrete  flooring.  It  is  said  that  Orr's 
patent  does  not  anticipate  the  claims  in  Johnson's  patent  upon  this 
subject  because  the  supporting  rods  were  not  embedded  in  the  concrete. 
It  is  true  that  in  one  place  in  his  specification  Orr  writes  of  the  cement 
ribs  resting  on  the  bars.  But  in  another  portion  of  his  specification  he 
writes : 

"The  latblng  O  of  -woven  wire  or  perforated  metal  Is  secured  to  th6  sas- 
penders,  preferably  by  lacing  wires  a,  as  shown  In  Fig.  2,  these  wires  bting 
placed  about  the  Buspenders  before  the  cement  is  appUed." 

And  in  the  second  claim  of  his  patent  he  writes,  speaking  of  the  body 
of  the  cement  forming  a  web : 

"Said  web  lying  above  said  suqienders,  and  the  ribs  extending  downward 
ttaxa  said  web,  and  having  the  suqitendere  embedded  therein,  substantially  as 
described." 

So  that  the  contention  that  the  rods  of  Orr  were  not  embedded  in  the 
concrete  is  not  sustained.  Moreover,  even  if  they  were  not  so  em- 
bedded, no  man  of  ordinary  mechanical  skill,  with  Orr's  patent  and  the 
problem  of  suspending  a  ceiling  below  the  concrete  flooring  of  Johnson 
before  him,  could  fail  to  conceive  the  idea  of  hanging  it  by  wires  at- 
tached to  the  rods  embedded  in  the  lower  part  of  the  concrete  flooring 
or  of  the  ribs,  and  allowing  these  wires  to  depend  below  it  to  uphold 
the  ceiling.  'There  are  other  descriptions  and  patents  of  ceilings  hang- 
ing below  concrete  flooring,  antedating  Johnson's  alleged  invention,  too 
suggestive  to  allow  the  combinations  of  claims  7,  8,  and  9  of  his  patent 
to  be  attributed  to  his  genius  as  an  inventor. 

The  conclusion  is  that  all  the  devices  and  combinations  of  the  claims 
of  this  patent  to  Johnson  were  so  obvious,  in  the  light  of  the  state  of 
the  art  when  Johnson  claims  to  have  conceived  them,  that  they  can  be 
legally  attributed  to  nothing  but  the  skill  of  the  ordinary  mechanic, 
that  the  decree  below  was  right,  and  that  it  must  be  aflw-med. 

It  is  so  ordered. 
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^TIONAI/  BINDING  MACH.  CO.  r.  HARPBB  PAPER  CO. 

(drcoit  Court  of  Appeals,  Second  Circuit.    June  6,  191T.) 

No.  24S. 

PA^EiraB  «=»328— IWVKWTION — STBIP-SlltVINe  Appakattjs. 

The  Elliott  patent,  No.  868,977,  for  a  strip-serving  apparatus,  for  supply- 
ing strips  of  paper  gummed  on  one  side,  and  molstenlni?  tbc  gummed  side 
of  tbe  paper  so  that  it  may  be  used  for  binding  packages,  held  void  for 
lack  oi  Inrenttan,  In  tIow  of  the  prior  art. 

Appeal  from  the  District  ,Conrt  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  National  Binding  Machine  Company  against 
the  Harper  Paper  Company.  Decree  for  defendant,  and  complainant 
appeals.    Affirmed. 

The  following  is  the  opinicm  of  /  '.:£:ustus  N.  Hand.  District  Judge, 
on  final  hearing : 

This  is  a  salt  to  enjoin  the  infringement  ot  letters  patent  No.  868,877.  Tlie 
patent  relates  to  a  device  for  supplying  strips  of  paper  gummed  on  one  aide 
and  moistening  the  gummed  side  of  the  paper,  so  that  it  may  be  used  for  bind- 
ing packages.    The  claims  relied  upon  are  the  following : 

"12.  A  strip-serving  apparatus  adapted  to  serve  strips  of  paper  or  the 
like  for  wrai>plng  or  binding  packages,  comprising  a  strip  support,  a  strfb 
BMlstener  operatlvtiy  related  to  said  support  and  adapted  to  moisten  the  lead- 
ing end  of  the  strip  as  it  passes  the  moistener  from  the  support  in  the  opera- 
tion of  the  apparatus,  end  strijHMTertns  means  located  to  sever  the  strip  in 
the  rear  of  the  moistener.      , 

"IS.  A  strip-serving  apparatus  adapted  to  serve  strips  of  paper  or  the  Mke 
for  'wraptring  or  binding  packages,  comprising  a  strip  support,  a  strip  moisten- 
er f«>eratlvely  related  to  said  sup(N>rt  and  adapted  to  moisten  the  leading  end 
of  the  strip  as  it  passes  the  miristener  from  the  suiqiwrt  in  the  operation  of 
the  apparatus,  and  strip-severing  means  positioned  with  relation  to  the  mois- 
tener and  adapted  to  sever  the  strip  In  the  rear  of  the  moistened  portion 
thereof,  without  necessitating  furtlier  serving  of  the  strip  from  the  support 
after  the  moistening  to  effect  the  presentation  ot  an  nnmolstened  portion  to 
such  strip-aeverlng  means." 

I  am  of  the  opinion  that  the  foregoing  claims  of  the  patent  in  suit  are 
void  for  lack  at  invention.  The  Piper  patent.  No.  700,818,  seems  to  have 
differed  little  from  the  patent  in  suit,  except  for  the  fact  that  the  knife 
was  placed  in  the  Piper  device  before  rather  than  in  thfe  rear  of  the  moisten- 
ing pad,  and  in  that  device  the  paper  was  drawn  by  hand  rather  than  served 
by  a  mechanism.  In  view  of  the  state  of  the  art  as  disclosed  in  the  Loree 
patent.  No.  546,961,  the  McDade  patent.  No.  &49,G30,  and  the  Tzschncke  and 
Engelmann  patent.  No.  687,928,  In  each  of  which  there  was  a  stripKservlng 
device  and  knife  in  the  rear  of  the  moistening  pad,  I  do  not  think  the  cutting 
of  the  strip  In  the  rear  of  the  moistener  is  a  sufficient  improvement  over  the 
Piper  device  to  show  invention.  I  furthermore  do  not  think  infringement 
has  been  proved.  Where  a  contfblaatlou  Involving  such  slight  improvement 
and  novelty  Is  shown.  It  at  best  cannot  be  given  the  broad  construction  urged 
by  complainant  The  defendant  seems  to  be  right  In  saying  that  his  device 
does  not  feed,  wet,  or  sever  the  strip.  All  this  must  be  done  by  ttand,  as  In 
the  Piper  and  other  earlier  machtuoB,  and  not  by  any  uiechuiiisui,  such  as  the 
crank  and  rollers  shown  in  the  diagrams  of  the  patent  in  suit. 

The  complaint  must  be  dismissed. 
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Lucius  E.  Varney,  of  New  York  City,  for  appellant 
I.  M.  Obreight,  of  New  York  City  (Everett  E.  Kent,  of  Boston, 
Mass.,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS,  aad  HOUGH,  Circuit  Judges. 

PER  CURIAM.  This  is  a  suit  for  infringement  of  United  States 
letters  patent  No.  868,977  for  a  strip-serving  device  granted  to  the 
complainant  as  assi^ee  of  Elliott,  the  inventor.  The  claims  in  issue 
are  12  and  13,  but  it  will  be  necessary  only  to  state  the  latter: 

"13.  A  8trip-8erTinK  apparatus  adapted  to  serve  strips  of  paper  or  the  like 
for  wrapping  or  binding  packages,  oompitiliig  a  sttlp  support,  a  strip  mols- 
tener  operatively  related  to  said  support  and  adapted  to  ni<Msten  tbe  leading 
end  of  the  strip  as  it  passes  the  moisteuer  from  tbe  support  in  the  operation 
of  the  apparatus,  and  strip-severing  means  positioned  with  relation  to  the  mols- 
tener  and  adapted  to  serer  tbe  strip  in  the  rear  of  tbe  moistened  iiortlon 
thereof,  wlthoat  necessitating  farther  serving  of  the  strip  from  the  aui^wrt 
after  the  moistening  to  effect  the  presentation  of  an  unmoistened  portion  to 
■Dcb  strip- aeyerlng  means." 

Although  the  device  for  feeding  the  dry  end  of  the  tat)e  forward  so 
that  it  can  be  grasped  by  the  fingers  was  stated  in  the  specificatioa  as 
one  of  the  objects  of  the  invention,  it  is  entirely  omitted  in  the  claim. 
We  will  assume,  however,  that  it  should  be  treated  as  included.  Pat- 
ents for  tape-moistening  machines  are  numerous  and  have  been  several 
times  before  the  courts  in  this  circuit.  National  Binding  Machine  Co. 
V.  McLaurin  (C.  C.)  186  Fed.  992 ;  Same  v.  Eisler  (D.  C.)  197  Fed. 
175 ;  Same  v.  Larkin.  233  Fed.  998,  148  C.  C.  A.  8.  The  District 
Judge  apparently  thought  that  the  tape  is  continuously  served  in  Elli- 
ott's device  by  a  mechanism  indicated  on  the  figure  by  a  handle  11  and 
a  pawl  and  ratchet  18  and  21,  whereas  this  mechanism  serves  the  dry 
end  of  the  tape  after  it  has  been  severed  only  far  enough  forward  to 
pass  between  the  presser  and  the  moistener,  where  it  can  be  grasped 
by  the  fingers,  and  from  that  point  on  the  tape  is  served  by  hand.  The 
operation  of  the  defendant's  device  is  exacdy  similar,  except  that  the 
first  stq),  to  wit,  the  serving  of  the  dry  end  of  the  tape  forward,  so 
that  it  may  be  gfrasped  by  the  fingers,  is  done  not  by  a  mechanism,  but 
by  the  application  of  the  fingers  to  the  tape.  We  hardly  think  this  dif- 
ference sufficient  to  avoid  infringement 

The  real  ground,  however,  of  Judge  Augustus  N.  Hand's  decision, 
is  that  the  device  involves  no  invention,  and  in  this  we  concur.  The 
placing  of  the  cutting  knife  behind  instead  of  in  front  of  the  moisten- 
er, as  in  Piper,  was  a  mere  mechanical  improvement  If  the  U-shaped 
arm  were  made  to  swing  backward  far  enough  to  admit  the  fingers, 
the  dry  end  of  the  tape  could  be  drawn  out  by  them  and,  if  room 
enough  was  not  left  it  was  not  invention  to  use  the  handle,  pawl,  and 
ratchet  -to  serve  the  dry  end  of  the  tape  forward  to  a  point  where  it 
could  be  grasped  by  the  fingers.. 

Decree  afiirmed. 
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ELLIOTT  00.  T.  ROTO  CO.  et  al. 

(Clrcnit  Court  of  Appeals,  Second  Circuit.    June  11,  191T.) 

No.  271. 

1.  JtTDOioeirr  «e9675(1>— Gorolttsitsnxbs  oir  Pabtt  PABTiciPATino  ir  Db- 

VXNHB. 

A  Judgment  for  complainant,  in  a  suit  against  a  seller  of  a  motor  manu- 
factured by  defendant  for  infrlngeirient  of  a  patent,  was  conclusive 
against  defendant,  where  It  conducted  tbe  defense  of  such  suit,  the  nom- 
inal defendant  taking  no  part  In  It  whatever,  though  defendant  concealed 
tbe  fact  that  It  was  defending  the  suit,  and  did  not  know  that  complain- 
ant was  aware  thereof,  since,  while  an  estoppel,  to  be  effective,  must  be 
mutual,  this  mutuality  exists  when  the  defense  conducted  by  a  third  par- 
ty is  either  <fl?en  and  avowed,  or  known  to  the  opposite  party. 

(Ed.  Note: — ^For  other  cases,  see  Judgment,  C«it.  Dig.  {J  1190,  1194.] 

2.  JoooMSNT  «=>951(1) — Conclusiveness  on  Pabtt  PAKTiciPATiNa  in  Dk- 

FENSX. 

A  complainant,  relying  upon  the  judgment  In  a  prior  patent  infringe- 
ment suit  as  an  estom>eI  against  defendant,  must  Bbow  tbat  defendant 
actually  conducted  the  defense  in  the  prior  suit. 

(Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  1 1809.} 

8.  IITDQICENT  «s»961(l) — CONOLUeiVENEBS  M  Favob  ot  Pabtt  Pabtioipatiho 
IN  Depbnbe. 

A  defendant,  relying  on  a  Judgment  In  a  prior  salt  tor  Infringement  of  a 
patent  as  an  estoppel  In  its  favor,  must  show,  not  only  that  it  conducted 
the  defense  in  such  salt,  but  that  plaintiff  knew  it  was  conducting  the 
defense. 
[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  {  1809.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

Suit  by  the  Elliott  Company  against  the  Roto  Company  and  an- 
other.   From  a  decree  for  complainant,  defendants  appeal.    Affirmed. 

Gifford  &  Bull,  J.  Edgar  Bull,  and  Charles  S.  Jones,  all  of  New 
York  City,  for  appellants. 

Bakewell  &  Byrnes,  of  Pittsburgh,  Pa.,  and  George  E.  Beers,  of 
New  Haven,  Conn.  (George  H.  Parmelee  and  Clarence  P.  Byrnes,  both 
of  Pittsburgh,  Pa.,  of  counsel),  for  appellee. 

Before  COXE,  WARD,  and  HOUGH.  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  a  suit  against  the  Roto  Company 
and  Philip  J.  Darlington,  its  president,  for  infringement  of  United 
States  letters  patent  No.  983,032,  for  turbines,  and  No.  1,045,134,  for 
rotary  motor,  duly  assigned  to  the  complainant. 

The  sole  question  to  be  determined  is  whether  the  defendants  are 
bound  by  a  decree  in  favor  of  the  complainant  in  a  prior  suit  insti- 
tuted by  it  on  the  same  patents  in  the  District  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania  against  one  Robert- 
son, a  seller  of  the  same  motor  manufactured  by  the  defendant,  the 
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Roto  Company,  as  is  complained  of  in  this  suit.  It  appears  that  the 
Roto  Company  did  conduct  and  pay  for  the  expenses  of  the  defense 
in  the  prior  suit;  the  actual  defendant,  Robertson,  taking  no  part  in 
it  whatever,  not  even  as  a  witness.  The  defendant  Darlington  was 
present  at  the  taking  of  some  of  the  depositions  and  for  a  part  of  the 
time  at  the  trial.  The  complainant  knew  that  the  Roto  Company  was 
defending  the  case  for  Robertson,  having  been  informed  of  this  by 
him  through  one  of  its  salesmen  before  the  trial  began.  Judge  Thomas 
held  that  the  defendant  was  estopped,  because  of  this  decree  in  the 
prior  suit,  from  contesting  the  validity  of  the  patents  in  this  suit 

[1-3]  The  defendant  dbjects  that  its  defense  of  the  prior  suit  was 
not  open  and  avowed,  and  that,  because  it  did  not  know  that  the  com- 
plainant was  aware  it  was  defending  the  case,  there  can  be  no  estoppel 
for  want  of  mutuality.  In  other  words,  it  says  that  a  decree  in  favor 
of  the  defendant  in  that  case  would  not  have  been  res  adjudicata  in 
a  subsequent  suit  by  the  complainant  against  it.  It  is  quite  true  that 
an  estoppel,  to  be  effective,  must  be  mutuaL  The  principle  has  been 
expressed  in  various  cases  by  saying  that  a  defense  conducted  by  a 
third  party  "must  be  open  and  avowed,"  or  "must  be  known  to  the 
opposite  party."  Either  category  in  our  opinion  is  sufficient.  Cramer 
v.  Singer  Co.,  93  Fed.  636.  35  C.  C.  A.  508;  Hanks  v.  Dental  Associa- 
tion, 122  Fed.  74,  58  C.  C.  A.  180;  Penfield  v.  Potts,  126  Fed.  475,  61 
C.  C.  A.  371 ;  Jefferson  Co.  v.  Westinghouse  Co.,  139  Fed.  385,  71 
C.  C.  A.  481. 

When  the  defense  is  not  open  or  avowed,  the  estoppel  becomes 
matter  of  proof.  If  the  plaintiff  relies  upon  it,  he  must  show  that  the 
defendant  actually  did  conduct  the  defense  in  the  prior  suit.  If  the 
defendant  relies  on  it,  he  must  show  not  only  that  he  did  conduct  the 
defense,  but  that  the  plaintiff  knew  he  did.  In  the  present  case  the 
Roto  Company  did  not  directly  avow  that  it  was  defending  the  suit 
against  Robertson,  nor  authorize  him  to  inform  the  Elliott  Company 
of  that  fact.  Its  intention  was  to  conceal  what  it  was  doing.  All  the 
same,  it  was  defending  the  suit.  Robertson  did  inform  the  Elliott 
Company  of  the  fact,  and  the  defendant  Darlington,  president  of  tfie 
Roto  Company,  did  openly  participate  to  some  extent.  We  do  not 
think  it  was  necessary  that  the  defendant  should  have  known  that  the 
claimant  was  aware  that  it  was  defending  the  suit  against  Robertson  to 
make  the  estoppel  effective.  If  the  decree  had  been  m  favor  of  Robert- 
son, and  the  Roto  Company  could  have  proved  that  the  complainant 
knew  that  it  had  defended  that  suit,  which  we  have  little  doubt  it  could 
have  done,  then  the  decree  would  have  been  res  adjudicata  against  the 
complainant  in  a  subsequent  suit. 

Decree  affirmed. 
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DOMESTIC  VACUUM  CliEANEB  CO.  v.  BIS  SELL  OABPET  SWEEPER  CO. 

(District  Court,  S.  D,  New  lorfc    March  20,  1917^ 

1-  Patents  «=3328— Vammtt  and  IwFBiN«fcif«!NT— Vacitdm  Swkefer. 

The  Qulst  and  Blanch  reiasue  patmt,  No.  18,508  (original  No.  97M04), 
for  a  hand-operated  vacuum  sweeper,  one  feature  of  which  Is  the  means 
of  attachment  of  the  dust  receptacle,  so  that  It  Is  readily  removable  for 
employing  and  readily  reattached  by  an  unskilled  operator,  was  not'  an- 
ticipated and  discloses  patentable  invention;  also  held  Infringed  by  a 
sweeper  In  which  the  nozzle  bead  and  dust  receptacle  are  in  one  piece. 
Instead  of  separable,  as  In  the  patented  device. 

2.  Patents  ^s»157(^ — Cohbtructionb— Vauditt. 

Courts  will  not  permit  niere  literalism  to  defettt  a  meritorious  patent 
[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  {  231.] 

In  Equity.  Suit  by  the  Domestic  Vacuum  Cleaner  Company  against 
the  Bissell  Carpet  Sweeper  Company  for  infringement  of  claim  4  of 
reissued  letters  patent  No.  13,508,  for  a  vacuum  sweeper,  granted 
to  Quist  and  Blanch  January  7,  1913.  On  final  hearing.  Decree  for 
complainant 

L.«W.  Southgate,  of  Worcester,  Mass.,  and  C.  L.  Sturtevant  and 
L.  S.  Bacon,  both  of  Washington,  D.  C,  for  plaintiff. 

Drury  W.  Cooper,  of  New  York  City,  and  Fred  L.  Chappell,  of 
Kalamazoo,  Mich.,  for  defendant 

MAYER,  District  Judge.  The  reissue  was  applied  for  only  five 
months  after  the  original  patent  was  issued  under  circumstances  which 
bring  it  well  within  the  doctrine  of  cases  in  this  circuit  Autopiano  Co. 
V.  Amercan  Player  Action  Co.,  222  Fed.  276,  138  C.  C.  A.  38 ;  Baldwin 
V.  Abercrombie  &  Fitch  Co.  (D.  C.)  227  Fed.  455,  aff"d  228  Fed.  895, 
145  C.  C.  A.  293 ;  Iowa  Washing  Machine  Co.  v.  Montgomery  Ward 
&  Co.  (D.  C.)  227  Fed.  1004;  aff'd  234  Fed.  88,  148  C  C.  A.  104; 
Motion  Picture  Patents  Co.  v.  Laemmle  et  al.  (D.  C.)  214  Fed.  787. 

[1]  The  invention  concerns  a  hand-operated  carpet  sweeper,  and  the 
patentees  state: 

"Farther  objects  thereof  are  to  provide  a  compact  arrangement  of  the  mo- 
tors, wheels,  and  dust  receiver,  whereby  they  can  be  contained  in  a  small  space 
and  covered  by  a  small  and  neat  casing  having  no  projections  liable  to  Injure 
furniture  when  In  operation;  to  provide  an  Improved  location  and  arrange- 
ment of  motors  whereby  the  suction  wUl  be  contlnuoui ;  and  to  iwovide  a  ooa- 
venlent  way  of  removably  holding  the  dust  bag  in  position." 

Utilizing  the  so-called  "1-2-^  arrangement"  of  the  prior  art  (see 
opinion  in  National  Sweepe^  Co.  v.  Bissell  Carpet  Sweeper  Co.,  242 
Fed.  947,  decided  herewiA),  Quist  and  Blanch  arranged  the  parts  of 
their  pneumatic  carpet  cleaner,  so  that  the  dust  receptacle  could  easily 
be  removed  by  the  housewife  or  domestic  servant  for  the  purpose  of 
emptying  the  contents,  and  then  put  back  and  locked  in  position,  set  as 
to  obtain  the  necessarily  tight  seal. 

A  mere  inspection  of  the  commercial  device  will  demonstrate  its 
admirable  simplicity  and  usefulness.    This  Quist  and  Blanch  patent 

^s»For  oUier  cuss  see  awns  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgesU  &  ladexee 
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is  the  second  chapter  of  note  in  the  story  of  this  art  of  dust  and  dirt, 
of  which  Kenney's  was  the  first.  A  young  doctor  of  Worcester,  \fass., 
interested  in  the  pursuit  of  bacteria,  conceived  this  invention  and  with 
the  aid  of  Blanch  gave  it  practical  form.  These  patentees  realized  the 
necessity  of  making  simple  and  easy  the  handling  of  the  dust  bag  and 
the  disposal  of  its  contents. 

These  are  compact  hand-propelled  devices.  They  must  be  sold  at 
a  price  well  below  that  brought  by  the  more  elaborate  cleaners  in  which 
electric  power  is  used,  such  as  were  under  consideration  in  the  Inno- 
vation Electric  Co.  Case  (D.  C.)  234  Fed.  942.  They  necessarily  ei- 
ther came  into  competition  witii  or  were  adjunctive  to  the  Bissell 
sweeper,  which  had  become  almost  a  household  word.  Beginning  in 
1910,  the  Quist  and  Blanch  was  placed  on  the  market,  and,  from  the 
outset,  sold  itself.  The  business  grew  t^  leaps  and  bounds,  until 
now  fully  400,000  of  these  sweepers  have  been  sold  by  those  who  con- 
trol this  patent.  The  M.  S.  Wright  Company  and  the  National  Sweep- 
er Company  admittedly  copied  the  Quist  and  Blanch  construction,  and, 
cross-licenses  having  been  given  around  the  circle  by  the  plaintiff  com- 
pany and  these  other  two,  in  a  comparatively  few  years  the  three  com- 
panies have  sold  over  1,000,000  sweepers  containing  the  Quisl  and 
Blanch  improvement  at  an  aggrfegate  price  of  several  millions  of  dol- 
lars. Such  a  result  indicates  a  remarkable  commercial  achievement, 
not  lessened  by  the  fact  that  the  Bissell  sweeper  is  still  in  large  de- 
mand. If,  notwithstanding  the  success  which  so  well-known  an  article 
as  the  Bissell  sweeper,  blacked  by  a  business  institution  long  established 
and  of  high  repute,  continues  to  retain,  a  new  device  so  rapidly  and 
extensively  impresses  the  market,  it  is  obvious  that  it  possesses  singu- 
lar merit.  Of  course,  it  is  not  possible  accurately  to  apportion  how 
much  of  this  success  is  due  to  Quist  and  Blanch  alone ;  but  it  is  at  least 
certain  that  their  feature  contributed  a  fair  share  to  the  result  in 
a  very  practical  art,  where  the  purchaser  who  desires  to  spend  only 
$5  to  $10  wants  something  that  will  suit  the  purpose  and  do  the 
thing,  it  is  manifestly  important  that,  after  the  dust  and  dirt  are 
collected,  the  disposal  shall  be  as  easy  and  as  sanitary  as  practicable, 
and,  imdoubtedly,  this  characteristic  has  been  a  convincing  selling 
point. 

Defendant  determined  to  undertake  the  manufacture  of  its  two  al- 
leged infringing  devices  in  December,  1913,  and  thereafter,  with  full 
knowledge  of  the  Domestic  and  National  machines,  defendant  began 
the  development  in  its  factory  of  these  two  sweepers,  until  in  Novem- 
ber or  December,  1914,  it  placed  them/ on  the  market.  The  reason 
why  this  step  was  taken  is  stated  by  Mr.  Shanahan,  defendant's  gen- 
eral manager,  as  follows : 

"Well,  It  is  evident  tbat  with  tbe  deTdopment  of  tbe  Tacatun  cleaner  that 
a  demand  was  created  for  it.  Our  customers,  and  we  bave  a  great  many,  were 
urging  us  to  make  a  vacuum  sweeper.  We  always  hesitated  about  that,  be- 
cause we  wanted  to  remain  in  tbe  distinct  carpet  sweeper  business.  But  our 
customers  urged  it  so  strenuously  that  we  finally  concluded  that  it  was  tbe 
business-like  thing  to  do,  to  get  into  the  racumn  dealing  business.  We  had 
been  in  the  carpet  detmlng  device  business  for  a  great  many  years.  The 
trade  generally  looked  to  us,  I  think,  and  we  can  say  that,  without  any  sug- 
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gestton  of  conceit  in  the  matter,  they  looked  to  tm  for  the  develoimieat  ot  a 
yacnnm  sweeper  that  wonld  he  In  every  way  efficient.  We  had  hundreds  of 
such  letters  ui^dng  us,  hoping  that  we  woiuld  go  Into  the  business,  until  flnall; 
we  did  go  Into  It" 

Undoubtedly,  defendant  has  honestly  endeavored  to  avoid  the  pat- 
ent, and  to  find  its  justification  in  the  prior  art  and  in  the  history  of 
Ihe  patent  itself.  We  shall  see  whether  it  has  succeeded.  Claim  4  in 
issue  reads: 

"4.  A  pneumatic  cleaner,  comprising  a  casing  opening  at  its  front  end,  a 
dust  receptacle  in  said  casing  detachably  connected  therewith,  a  nozzle  head 
detacbably  connected  with  said  casing  and  covering  the  open  front  end  thereof 
and  the  open  end  of  said  dust  receptacle  to  hold  the  dust  receptacle  in  posi- 
tion, said  noszle  being  provided  with  an  evening  therethrough  connecting  with 
said  dust  receptacle,  a  suction  creating  device  connected  with  said  casing,  and 
sustaining  wheels  connected  with  said  casing  and  operatlvely  connected  with 
and  operating  said  suction  device  by  the  backward  and  forward  travel  over 
aay  Btuface." 

As  to  patentability,  I  do  not  entertain  any  doubt  This  is  one  of 
those  simple  arrangements  which  looks  easy  after  it  has  bSen  done, 
but  nowhere  in  the  prior  art  can  a  patent  or  structure  be  found  which 
will  read  on  claim  4,  supra,  and  some  of  the  patents,  such  as  Conover, 
No."  847,278,  show  how  not  to  do  what  Quist  and  Blanch  accomplished. 
A  detailed  discussion  on  this  branch  is  unnecessary,  for  mef e  inspection 
of  the  various  models  will  at  once  demonstrate  that  workers  in  the 
prior  art  either  did  not  think  of  this  feature  in  combination  or  did 
not  know  how  to  attain  it. 

The 'important  question  is  that  of  infringement.  On  this  ftranch 
defendant  insists  that  the  file  wrapper  history  requires  that  the  claim 
sh411  be  so  strictly  limited  that  it  cannot  apply  to  defendant's  device, 
and  also  that  the  prior  art  demands  a  similar  limitation.  Defendant's 
structure  follows  Quist  and  Blanch,  witii  the  modification  that  the  no;- 
"zle  4iead  sLnd  the  dust  receptacle  (the  ^pper  plane  surface  of  which 
forms  the  horizontal  screen)  are  in  one  piece,  and  the  closed  back  of 
the  dust  receptacle  can  be  opened  by  a  clasp,  when  the  contents  are 
to  be  emptied.  Of  course,  in  aone-piece  structure,  the  bag  being  closed 
at  the  rear,  the  clasp  for  opening  and  closing  is  an  obvious  expedient 

This  narrows  the  controversy  to  a  single  point ;  i.  e.,  is  infringement 
escaped  by  making  the  nozzle  head  and  dust  receptacle  in  one  integral 
piece,  instead  of  m  two  pieces?  Counsel  for  defendant  have  pains- 
takingly analyzed  the  claims  of  the  original  and  reissued  patents,  the 
amendments  and  arguments  of  cotmsel,  and  the  rulings  and  comments 
of  the  Patent  Office.  But  all  must  be  read  Jn  tiie  light  of  the  art  as 
then  understood.  While  much  can  be  said  to  the  effect  that  claim  4 
can  be  construed  as  not  excluding  the  use  of  the  nozzle  head  and  dust 
receptacle  as  one  piece,  more  especially  in  view  of  the  language  of 
claims  5  and  6  ("a  nozzle  *  *  *  removable  from  the  casing  in- 
dependently of  said  receptacle ;  *  *  "■  a  nozzle  head  independent 
of  said  dust  receptacle  ■"  *  *  "),  yet  I  am  willing  to  adopt  the  con- 
struction that  claim  4  means  a  dust  receptacle  separable  from  the  noz- 
zle head. 

[2]  In  determining  whether  the  obvious  equivalent  of  defendant  de- 
feats claim  4,  it  must  be  remembered  that  the  test  is  the  character  of 
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treatment  to  be  accorded  to  the  patent.  There  will  not  be  found  a 
better  illustration  of  the  proposition  that  courts  will  not  permit  mere 
literalism  to  defeat  a  meritorious  patent  than  Auto  Vacuum  Freezer 
Co.  V.  William  A.  Sexton  Co.,  239  Fed.  898,  in  which  Judge  Coxe 
recently  said : 

"Bat  it  Is  alESO  true  that  when  the  patentee  has  produced  a  stracture  which 
inaugurutes  a  new  Industry  and  at  once  becomes  popular,  and  therefore  of 
great  value,  the  court  should  be  zealous  so  to  construe  the  claims  as  to  give 
validity  to  what  It  believes  to  be  a  meritorious  Invention.  The  complainant 
had  buUt  up  a  large  and  flourishing  business  under  Its  patent,  when  the 
defendant,  with  knowledge  of  the  patent  and  the  popularity  of  the  complain- 
ant's freezer,  began  Its  infringement  by  copying  the  patented  device  even  to 
minute  details.  There  can  be  little  doubt  that  the  defendant,  with  full  knowl- 
edge of  the  McCann  patent,  continued  t<J  copy  the  structure  there  described  and 
claimed  and  ofTered  It  to  the  public  as  a  patented  freezer.  In  sudb  circumstanc- 
es the  rule  laid  down  In  the  cases  above  dted  Is  relaxed  to  the  extent  of  giving 
the  patentee  a  range  of  equivalents  sufficiently  broad  to  hold  as  an  Infringer 
one  who  accomplishes  the  result  by  the  same  or  similar  means.  The  doctrine 
of  the  cases  relied  on  by  the  defendant  must  be  read  in  the  light  of  the 
authoritiee,  which  hold  that  even  an  element  of  a  combination  may  be  omitted 
if  the  defendant  accomplishes  the  result  by  substituting  equivalent  means.  If 
this  were  not  so,  claims  for  combinatlooa  could  be  easily  evaded." 

• 

And  some  of  the  principles  which  should  govern  the  construction,  .of 
claims  have  also  been  recently  stated  by  Judge  Hough  in  Outlook 
Envelope  Co.  ct  al.  v.  General  Paper  Goods  Mfg.  Co.  et  al.,  239  Fed. 
877, C.  C.  A. ,  decided  January  12.  1917. 

Now  to  the  prior  art :  If  anybody  thought  of  utilizing  (for  this  hand- 
operated  carpet  sweeper)  C.  J;  Harvey's  (No.  673,603)  Fig.  5,  with  its 
bung  and  ring  arrangement,  he  would  soon  abandcm  ijt  for  Quist  and 
Blanch,  because  it  would  be  a  clumsy  affair  in  this  compact  device. 

The  Conover  (No.  847,278)  model,  in  evidence,  is  its  own  best 
refutation,  as  are  the  models  of  Baender  and  Dudley.  In  Dudley,  for 
instance,  the  bottom  side  up  arrangement  of  the  dust  receptacle,,  and 
the  necessity  of  tipping  the  machine, upside  down,  constitute  a  con- 
vincing tribute  to  Quist  and  Blanch's  ingenuity;  and  one  need  but 
read  the  Sturgeon  and  the  Apple^te  patents  to  see  how  far  in  this 
regard  they  were  from  Quist  and  Blancji. 

The  Hatch  and  Goeser  device  (No.  980,944).  has  a  fan  and  motor 
back  of  the  casing,  and  the  nozzle  must  be  screwed  into  position,  and 
the  nozzle  and  front  casing  are  in  two  parts. 

The  failure  in  this  regard,  among  others,  of  Baender,  Dudley,  and 
Sturgeon,  who  devoted  themselves  especially  to  pneumatic  carpet 
sweeping  devices  of  this  type,  is  perhaps  the  best  evidence  in  support 
of  the  conclusion  that,  but  for  the  teaching  of  Quist  and  Blanch,  the 
arrangement  in  defendant's  structures  would  never  have  been  thought 
of,  except,  of  course,  by  some  one  who  in  turn  would  have  been  an 
inventor. 

When  an.  accomplishment  is  known,  it  is  not  difficult  to  recur  to  the 
prior  art,  and  to  reconstruct  with  the  knowledge  of  to-day  what  no 
one  knew  yesterday,  and  then  to  add  something  here  and  there  to 
remedy  the  defects  which  even  such  a  reconstruction  exposes;  and 
the  trite  but  none  the  less  sound  observation  may  be  repeated  tliat 
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Claim  4  reads: 

"4.  In  a  sweeping  appliance,  the  oomblnatlon  of  a  dust  r«cepta<de,  a  nozzle 
oonununicatlng  ttierewUb  and  supporttng  the  front  end  thereof,  a  suction 
device  over  said  receptacle  and  communicattng  therewltit,  screening  means 
located  between  the  nozzle  and  suction  device,  wheels  forming  the  rear  sup- 
port of  said  appliance,  and  operative  connections  between  the  wheels  and 
the  suction  device  adapted  to  operate  said  device  upon  the  rotation  of  the 
wheels." 

Concededly  every  element  is  old,  and,  to  support  the  combination, 
it  is  urged  that  invention  was  required  to  utilize  the  so-called  "1-2-3 
arrangement"  in  a  hand-propdled  sweeper)  and  to  so  di^se  the  suc- 
tion nozzle  that  it  always  acts  as  a  support  for  the  front  end  of  the 
device  when  in  operation  on  a  carpet  to  be  cleaned.  The  "1-2-3  ar- 
rangement" is  a  brief  phr^e  coined  by  counsel,  and  means,  in  this 
case,  that  the  flow  of  the  air  through  the  apparatus  will  be  (1)  through 
the  suction  nozzle,  (2)  through  the  screen  device,  and  (3)  in  and  out  of 
the  suction  device.  But  that  arrangement  was  old  in  ihe  art,  as  wit- 
ness (a)  Fig.  9  of  J.  J.  Harvey's  American  patent.  No.  577,854,  dated 
March  2,  1897,  Harvey's  English  patent  being  dated  January  10,  1893 ; 
(b)  C.  J.  Harvey's  patent.  No.  673,y503,  dated  July  11,  1899;  and  (c) 
Kenney's  patent,  No.  847,947,  dated  March  19,  1907,  Vacuum  Cleaner 
Co.  V.  American  Rotary  Valve  Co.  (D.  C.)  227  Fed.  998,  1004.  Some- 
thing might  be  said  about  Anders  (British)  No.  28,087  of  1906-1908, 
and  Dudley's  Exhibit  D  might  be  discussed  with  some  particularity; 
but,  as  "enough  is  as  good  as  a  feast,"  further  elaboration  is  tmneces- 
sary. 

Notwithstanding  these  prior  art  references,  it  is  urged  that,  because 
they  were  not  utilized  in  a  commercially  successful  compact  hand- 
operated  sweeper,  Baender  somehow  evidenced  inventive  genius.  The 
history  of  the  art  as  developed  in  the  Vacuum  Cleaner  Co.  Case,  supra, 
in  Vacuum  Cleaner  Co.  v.  Innovation  Electric  Co.  (D.  C.)  234  Fed.  942, 
affirmed  239  Fed.  543, C.  C.  A. ,  and  in  this  and  the  two  com- 
panion cases  at  bar,  shows  that  the  art  of  cleaning  by  suction  or  vac- 
uum devices  never  attained  substantial  utility  until  after  Kenney's  in- 
vention, and,  for  that  reason,  that  the  old-fashioned  and  (for  its  pur- 
poses) efficient  Bissell  carpet  sweeper,  with  its  commercial  success  of 
over  30  years,  was  good  enough  for  day  by  day  domestic  needs. 

Undoubtedly  the  Kenney  invention  gave  an  impetus  to  the  art,  and, 
presumably,  it  occurred  to  Baender,  just  as  it  did  to  Dudley,  and  later 
to  Sturgeon  ajid  Quist,  that  a  cheap  hand-propelled  device,  small  and 
compact,  which  utilized  the  suction  idea  (not  now  referring  to  suc- 
tion or  vacuum  technically),  would  go  a  step  further  and  supply  a  want 
that  the  Bissell  carpet  sweeper  had  not  filled  and  that  the  Kenney  pat- 
ent had  created. 

The  advantage,  already  old,  of  havbg  the  separator  or  dustbag  as 
No.  2  in  the  "1-2-3  arrangement"  had  been  made  especially  clear  in 
its  then  most  advanced  form  by  the  Kenney  patent  and  to  an  experi- 
menter skilled  in  the  art,  the  obvious  first  step  was  to  see  what  could  be 
done  with  the  "1-2-3  arrangement"  in  a  compact  hand-propeljed  ma- 
chine.   Indeed,  the  tortuous  history  of  this  patent,  illuminated  by  a 
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M.  S.  WEIGHT  CO,  t.  BISSEUi  CAEPET  SWEEPEB  CO. 

(District  CSourt,  S.  D.  New  Ywrk.    March  20,  1917.) 

^TiNTS  9=»328 — ^Intention — ^Pnevvatic  Carpet  Cleaiteb. 

The  Sturgeon  patent,  No.  996,810,  (or  a  pneumatic  carpet  cleaner,  held 
void  for  lack  of  Invention,  In  view  of  the  prior  art 

In  Equity.  Suit  by  the  M.  S.  Wright  Compatty  against  the  Bissell 
Carpet  Sweeper  Company  for  infringement  of  letters  patent  No.  996,- 
810,  for  a  pneumatic  carpet  cleaner,  issued  to  Harold  M.  Sturgeon 
July  4,  1911.    On  final  hearing.    Decree  for  defendant. 

L.  S.  Bacon  and  C.  L.  Sturtevant,  both  of  Washington,  D.  C,  and 
L.  W.  Southgate,  of  W^cester,  Mass.,  for  plaintiff. 

Drury  W.  Cooper,  of  New  York  City,  and  Fred  L.  Chappell,  of 
Kalamazoo,  Mich.,  for  defendant 

MAYER,  District  Judge.  Claim  1  will  sufficiently  illustrate  this 
patent.    It  reads : 

"1.  The  combination.  In  a  pneumatic  carpet'  cleaner,  of  a  dnst  box,  a 
screen  device,  sUdably  mounted  in  the  nroer  portion  of  said  box,  adapted  to 
be  removed  and  replaced  within  said  box,  a  suction  nozele,  secured  to  and 
supporting  the  front  end  of  said  box,  the  exit  therefrom  entering  said  box 
under  said  Bcre«i  device,  Journal  bearings,  secured  to  the  rear  end  of  said 
box,  a  ci'ank  shaft  In  said  bearings,  cranks  In  said  shaft,  a  suction  device 
above  said  box,  communicating  with  the  Interior  thereof  above  said  screen 
device,  pitmen  extending  between  the  cranks  In  said  crank  shaft  and  said 
suction  device,  and  traction  wheels,  secured  on  said  crank  shaft,  adapted  to 
support  the  rear  end  of  said  dust  box  and  rotate  said  crank  shaft,  substan- 
tially as  set  forth." 

What  Sturgeon  did  differently  from  the  Baender  patent  was  (1)  to 
provide  a  slidable  screen  and  (2)  to  employ  a  crank  shaft  for  the  trac- 
tion wheels  and  hitch  it  up  directly  with  the  bellows  through  single 
pitman  mechanism.  He  used  V-shaped  bellows  with  their  hinged  ends 
"adjacent  to  the  suction  nozzle  and  the  vibrating  ends  thereof  adjacent 
to  the  supporting  wheels" — an  element  in  substance  disposed  of  in  the 
case  involving  the  Baender  patent,  arid  certainly,  in  view  of  the 
Baender  patent,  not  imparting  novelty  to  the  combination  here  claimed. 

The  slidable  screen  element  is  not  novel,  in  view  of  Applegate,  No. 
1,016,600,  dated  February  6,  1912,  and  applied  for  July  10,  1909,  and 
the  Ehidley  models  D  and  G,  or  Applegate  alone.  The  V  bellows  and 
the  crank  and  pitman  mechanism  eliminate  the  noise  made  by  the 
Baender  device  and  enable  the  machine  to  be  moved  forward  and  back- 
ward; but  these  mechanical  expedients,  when  applied  to  the  device 
of  the  Baender  patent,  must  have  been  well  within  the  skill  of  any 
competent  mechanic,  and  certainly,  in  view  of  the  Conover  patent.  No. 
847,278,  of  March  12,  1907,  and  the  Dudley  patent,  No.  924,542,  of 
June  8,  1909,  and  the  Buell  patent,  No.  949,370  of  February  15,  1910,  • 
the  Sturgeon  patent  in  this  regard  discloses,  at  best,  improvements 
which  fall  far  short  of  patentable  novelty. 

Any  one  would  have  known  that  a  carpet  sweeper  must  be  moved 

«=9rar  other  cases  see  seme  topic  *  KET-N17MBER  In  ell  Key-Numbered  Digesu  A  Indexes 
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back  and  forth  before  the  housewife  woujd  consider,  using  it  more 
than  once,  and  such  had  been  one  of  the  attributes  of  the  old-fashioned 
Bissell  carpet  sweeper  for  over  a  quarter  century.  Thus  it  remained 
for  Sturgeon,  or  any  one  else,  in  view  of  the  Baender  patent  and  the 
prior  art,  only  to  apply  ordinary  skill  to  improve  the  Baender  device 
to  meet  this  requirement.  Indeed,  in  this  regard,  Baendei;  showed  a 
conspicuous  lack  of  that  knowledge  which  even  a  man  of  such  modest 
attainments  as  Dudley  possessed,  and  what  Sturgeon  did  surely  did  not 
amount  to  invention. 
The  bill  is  dismissed,  with  costs.    Settle  decree  on  five  days'  notice. 


IfMililNSON  et  aL  ▼.  RTAN. 
(IMBtrlct  Court,  S.  D.  New  York.    April  19,  1917.) 

1.  PAnnra  «=a813 — Sints  fob  Intbinoehsnt — Motions  to  Dismiss. 

Kotions  ta  dlamlss  under  equity  rule  29  (198  Fed.  zxvl,  115  a  Ot  A. 
xxTl)  are  to  be  encouiaged  in  suits  for  Infrliigeinent  of  simple  deelgn 
patents,  where  a  mere  Inspection  of  the  patent  Is  all  that  would  be  neces- 
sary on  final  hearing. 

2.  Patbntb  ®=»328 — Vamdity— Dkbiqn  fob  Fabbio. 

The  Hanson  design  patent.  No.  50,307,  for  a  design  for  a  textile  fabric 
having  stripes  defined  by  irregular  and  wavy  dividing  lines,  held  void 
for  lack  of  Invention. 

8.  cottbts  «=>290 — jttbibdicnon  of  sydbrai.  cottbtb — joinbeb  ot  causes  of 
Action. 

In  the  ahsence  of  diversity  of  dtlsenshlp,  a  federal  court  Is  without 
Jorlsdtctlon  of  a  snit  for  unfair  competition,  although  Joined  with  a 
cause  of  action  for  infringement  of  patent,  where  the  alleged  unfair  com- 
I)etltlon  arises  from  acts  Independent  of  the  infringement,  and,  even 
though  arising  out  of  the  acts  constituting  Infringement,  the  court  Is  not 
obliged  to  take  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Ooorts,  Cent  XAg.  {  832.] 

In  Equity.  Suit  by  Hiram  Royal  Maflinson  and  Eugene  Irving 
Hanson,  copartners  doing  business  as  H.  R.  Mallinson  &  Co.,  against 
Matthew  W.  Ryan,  tradmg  as  Wm.  H.  Brown  &  Co.  On  motion  to 
dismisis  bilL    Motion  sustained. 

T.  Hart  Anderson,  of  New  York  City,  for  the  motion. 
Briesen  &  Schrenk,  of  New  York  City,  opposed. 

MAYER,  District  Judge.  The  suit  is  between  citizens  of  the  state 
of  New  York,  and  the  bill  alleges  the  infringement  of  a  design  patent, 
and  "that  the  court's  jurisdiction  is  invoked  primarily  under  the  patent 
laws  of  the  United  States,"  and  then  concludes  with  allegations  of  un- 
fair competition. 

[1]  The  motion  to  dismiss  is  made  on  the  ground  (1)  that  the  patent 
on  its  face  is  void  for  lack  of  invention;  and  (2)  that  the  court  has  not 
jurisdiction  in  respect  of  the  cause  of  action  for  unfair  competition  be- 
cause of  lack  of  diversity  of  citizenship.  Such  motions  to  dismiss, 
made  under  equity  rule  29  (198  Fed.  xxvi,  115  C.  C.  A.  xxvi)  are  to 
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be  encouraged  in  the  case  of  simple  des^  patents,  where  the  mere  in- 
spection of  tiie  patent  is  all  that  would  be  necessary  on  final  hearing, 
and  this  practice  saves  time  and  expense  and  tends  to  prompt  disposi- 
tion of  litigation — all  to  the  benefit  of  litigant,  court,  and  counsel. 

[2]  1.  The  design  of  the  patent  in  suit  (No.  50,307,  to  Eugene  Irv- 
ing Hanson)  is  for  a  textile  fabric,  and  is  represented  by  the  drawing 
below: 


"Tbe  stripes  a,  b,  0,  and  d  eompoiiBg  1117  design,"  says  the  patentee,  "axe 
separated  or  defined,  not  bj  straiibt  lines,  but  by  Irregnlajr  and  wayy  lines, 
whereby  the  monotonous  continuity  of  tbe  stripes  la  broken  and  a  s<^t  drap- 
ed effect  is  Imparted  to  tbe  fabric 'bearing  in;  design.  i:Sie  design  is  intended 
to  be  r^eated  on  the  fabria" 

How  such  a  design  involves  invention  is  beyond  my  comprehension, 
especially  in  view  of  what  has  been  recently  said  in  Steffens  v.  Steiner, 
232  Fed.  862,  147  C.  C.  A.  56,  and  Strause  Gas  Iron  Co.  v.  William  M. 
Crane  Co.,  235  Fed.  at  page  130,  148  C.  C.  A.  620.  Can  it  conceivably 
involve  patentable  novelty  to  draw  a  few  spaced  apart  parallel  lines 
on  a  gown,  a  parasol,  a  shirt,  a  shawl,  a  rug,  or  the  many  other  articles 
made  up  of  textile  fabrics?  To  so  hold  would  undignify  the  whole 
theory  of  invention  and  transmute  the  simplest  effort  ^lot  merety  of  a 
man  skilled  in  the  art,  but  of  almost  any  person  of  ordinary  intelli- 
gence) into  the  basis  for  the  monopolistic  grant  which  was  intended 
to  be  a  valuable  reward  for  that  which  was  really  a  contribution  to  the 
arts  and  sciences. 

[3]  2.  The  complaint  alleges  a  cause  of  action  for  unfair  competi- 
tion. This  unfair  competition  is  alleged  to  consist  in  the  adoption  by 
defendant  of  certain  details  and  nonfunctional  characteristics  which 
identify  and  individualize  the  fabrics  marketed  by  plaintiffs.  In  other 
words,  the  charge,  in  effect,  is  that,  in  addition  to  adopting  the  irregular 
lines  in  the  manner  of  the  patent,  defendant  has  presumably  used  the 
same  colors  as  plaintiffs,  arranged  in  the  same  succession. 

Obviously,  if  plaintiffs  put  out  a  fabric,  for  instance,  in  lines  of 
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black,  letting  tfie  intervening  space  be  white,  and  defendant  puts  out  a 
fabric  with  lines  of  blue,  letting  liie  intervening  space  be  yellow,  there 
would  not  be  unf^r  competition ;  assuming  that  defendant  did  not  do 
any  other  acts  by  way  of  misrepresentation,  similarity,  and  the  like, 
which  would  tend  to  deceive  the  public.  Therefore,  as  the  unfair  com- 
petiticm  would  arise  esientially  from  acts  independent  of  the  infringe- 
ment, the  facts  making  up  the  unfair  competition  would  constitute  an 
independent  cause  of  action.  In  such  a  case  it  is  settled  beywid  ques- 
tion that  this  court  is  without  jurisdiction,  in  the  absence  of  diversity 
of  citizenship.  It  is  enough  to  refer  to  Ross  v.  H.  S.  Geer  Co.  (C.  C.) 
188  Fed.  731,  at  page  733,  where  the  court  concisely  says: 

"As  the  parties  are  all  dtlsens  of  the  state  of  New  York,  this  court  has 
no  JnrisdlcUon  of  an  action  for  unfair  competition  In  trade  pure  and  simple." 

The  court,  however,  may  take  jurisdiction  where  a  federal  question 
is  presented  in  good  faith,  and  local  or  state  questions  are  intertwined 
with  the  situation  disclosed,  as  in  Siler  v.  Louisville  &  Nashville  R.  R. 
Co.,  213  U.  S.  175.  29  Sup.  Ct.  451,  53  h.  Ed.  753.  This  is  the  theory 
to  which  Judge  Ray  referred  in  Onondaga  Indian  Wigwam  Co.  v.  Ka- 
Noo-No  Indian  Mfg.  Co.  (C.  C.)  182  Fed.  832,  and  to  which  Judge 
Baker  referred  in  Ludwigs  v.  Payson  Mfg.  Co.,  206  Fed.  60,  124  C. 
C  A.  194.    Jud^  Baker  states  the  principU  as  follows : 

"Under  sach  drcankitanoee  (whether  the  oompectness  fbr  cheapness  of 
manufacture  and  the  oniamental  form  are  within  the  protection  of  the  claims 
or  not)  a  federal  court  of  equity,  in  granting  relief  for  the  Infringement  of 
the  mechanism,  ought  not  to  remit  the  complainant  to  another  forum  to  mete 
out  the  damages  which  necessarily  appear  In  proving  the  Infringement,  and 
which,  though  In  one  aspect  arising  from  fraud  In  trade,  In  a  fairer  aspect 
are  aggravatlona  of  the  Infringement" 

In  the  Onondaga  Indian  Wigwam  Co.  Case,  the  court  merely  passed 
on  demurrer  on  the  question  of  multifariousness.  If  the  bill  in  the  suit 
at  bar  be  regarded  as  setting  forth  a  case  of  unfair  competition  arising 
out  of  the  acts  constituting  infririgement  and  sufficiently  interrelated 
therewith,  nevertheless  the  court  is  not  obliged  to  take  jurisdiction. 
Doubtless  there  are  many  cases  where  it  is  desirable  to  retain  jurisdic- 
tion, but  there  are  other  cases  where  the  contrary  is  the  case,  and  such 
is  the  suit  at  bar;  for  here  the  parties  can  litigate  their  controversy 
competently  in  the  state  court  where  it  belongs,  and,  the  patent  question 
having  been  determined  at  the  threshold  of  the  litigation,  there  is  no 
good  reason  why  the  United  States  courts  should  permit  a  litigation  to 
continue,  and  especially  where  numerous  causes  properly  here  are  en- 
titled to  the  attention  of  the  court. 

Motion  to  dismiss  bill  granted,  with  costs. 
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THE  TALUS. 

(District  Court,  S.  D.  Alabama.    May  29,'  iwi.) 

No.  1612. 

1.  Seamew    «=>24 — ^Waobs — Past   Patmjmt   at   Ihtskiikdiaiv   Pons — Oon- 

BTBUCnoN   OF   STATDT*. 

Under  Bev.  St.  i  4C80,  aB  amemled  by  Seaman's  Act  March  4,  1915,  c. 
1S3,  {  4,  38  SUt  U66  (Comp.  St.  1916,  f  8322),  a  seaman  on  either  a 
domestic  or  foreign  vessel,  who  has  rendered  at  least  five  days'  service, 
has  the  right  to  demand  at  each  port  of  the  United  States  where  the  ves- 
sel loads  or  delivers  cargo  one-half  the  wages  he  shall  at  the  time  of 
the  demand  have  earned  since  he  signed,  or  since  the  last  previous  pay- 
ment under  the  act,  provided  at  least  five  days  have  elapsed  since  such 
payment,  and  it  is  not  necessarj-  that  the  vessel  shall  have  been  in  that 
port  for  five  days  before  the  demand  may  be  made. 

[Ed.  Note.— For  other  caaes,  see  Seamen,  Cent.  Dig.  }S  12S-12&] 

2.  Seahbn  *=»3 — Waoks— Law  Govebwikg  Patmknt. 

The  rights  of  a  seaman  in  the  courts  of  the  United  States  are  governed 
by  such  act,  and  not  by  the  law  of  the  flag  of  the  vessel  on  which  he  i:» 
serving. 

X  Seaimn  ©=20 — Waqbb — Pabt  PAT»aa«T  AT  Irtebuediatb  Pobts — Con- 
struction or  Statutk. 

Under  such  provision,  whidi  is  expressly  made  applicable  to  seamen 
of  foreign'  vessels  in  iiorts  of  the  United  States,  construed  in  connection 
with  Act  March  4,  1&15,  c.  15S,  {  11,  S8  Stat.  1164,  1168,  which  also  re- 
enacts  and  amenda  Dingley  Act  June  26,  1884,  c.  121,  f  10a,  23  Stat  55 
(Comp.  St.  Idle,!  I  8S28),  as  amended  by  act  Dec.  21,  1898,  c.  28,  $  24,  ao 
Stat.  763,  making  It  unlavirful  In  any  case  to  pay  any  seaman  wages  in 
advance,  and  providing  that  the  pajrment  of  advance  wages  shall  in  no 
case  absolve  the  vessel,  master,  or  owner  from  the  payment  of  full 
wages  after  the  same  shall  have  been  actually  earned,  the  amount  of  any 
advance  payment,  although  made  in  a  foreign  country,  where  it  was  lawful, 
cannot  be  deducted  irom  the  wages  eamedt  and  to  which  Oie  seaman  is 
entitled  to  half  payment. 

[Bd.  Note. — ^For  other  cases,  see  Seamen,  Cent  Dig.  SS  86-81.] 

In  Admiralty.  Suit  by  Erik  Sandberg  and  others  against  the  Brit- 
ish ship  Talus.    Decree  for  certain  libelants,  and  against  others. 

Alex  Howard,  of  Mobile,  Ala.,  for  libelants. 
Jos.  N.  McAleer  and  Jas»  H.  Kirkpatrick,  both  of  Mobile,  Ala.,  for 
claimant. 

ERVIN,  District  Judge.  The  libel  in  this  case  was  filed  by  the 
seamen,  claiming  one-half  part  of  the  wages  which  they  had  earned  up 
to  the  time  of  their  demand  for.  such  part  of  their  wages.  It  appears 
that  the  libelants  were  shipped  as  seamen  aboard  the  British  ship 
Talus  in  Liverpool,  England,  and  began  their  services  about  the  1st 
of  December,  1916;  that  the  vessel  arrived  in  this  port  on  February 
1 1th,  and  the  men  were  paid  some  money  on  account  of  their  wages ; 
that  about  the  22d  day  of  February,  1917,  libelants,  in  the  port  of 
Mobile,  demanded  one-half  part  of  the  wages  which  they  had  then 
earned,  and  this  demand  was  refused  by  the  master  of  the  Talus, 
he  claiming  that  the  libelants  had  been  paid  more  than  one-half  part 
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of  the  \fftgts  then  eAmed  by  them,  because  there  had  been  advanced 
to  the  libelants  certain  sums  when  they  signed  in  England. 

The  question,  therefore,  is  the  same  one  presented  and  ruled  on 
by  me  in  the  case  of  Koskeimer  v.  The  Imberhorne  (D.  C.)  240  Fed. 
830,  in  which  case  I  held  that,  under  the  provisions  of  the  Seaman's 
Act,  the  vessel  could  not  charge  against  the  one-half  part  of  the  wages 
earned  by  the  sailor  an  advance  made  in  England  at  the  time  of  the 
sailor's  being  signed. 

[  1  ]  I  am  now  asked  to  reconsider  by  conclusion  reached  in  the  Im- 
berhorne Case,  and  it  is  urged  upon  me  Ifhat,  imdcr  the  provisions 
oif  section  4530  of  the  Seaman's  Act,  the  only  part  of  the  wages  which 
the  seaman,  shipped  in  a  foreign  country,  is  entitled  to  demand  in  this 
country  of  a  foreign  vessel,  is  one-half  part  of  such  wages  as  may 
have  been  earned  after  such  foreign  vessel  readies  her  port  in  this 
country.  The  Various  admiralty  courts  in  this  country  have  had  pre- 
sented to  them  for  consideration  many  phases  of  the  Seaman's  Act, 
and  it  is  natural  that  l^ere  has  been  some  difference  of  opinion  in 
its  construction. 

In  the  case  of  the  Stratheam  (D.  C.)  239  Fed.  583,  the  libel  was 
<Usmissed  by  the  judge,  because  he  held  the  demand  for  wages  was 
made  by  thie  seamen  before  they  had  been  five  days  in  the  port  of 
Pensaoda.  This  holding  is  along  the  same  line  as  the  contention  that 
is  now  urged  upon  me,  but  I  cannot  agree  to  that  contention.  The 
whole  question  depends,  of  course,  upon  thie  proper  construction  of 
the  terms  of  the  Seaman's  Act,  as  found  in  38  Statutes  at  Large,  1164, 
which  reads  as  follows: 

"Sec  4530.  Every  seaman  on  a  Teasel  of  tbe  United  States  shall  be  en- 
titled to  receive  on  demand,  from  the  master  of  the  vessel  to  whlcji  he  be- 
longs, one-half  part  of  the  wages  which  he  thall  have  then  earned  at  every 
port  where  such  vessel,  after  Uie  voyage  has  been  commenced,  shall  load  or 
deliver  cargo  before  the  voyage  Is  ended,  and  all  stipulations  in  the  contract 
to  tbe  contrary  shall  be  void:  Provided,  such  a  demand  shall  not  be  made 
before  the  expiration  of,  nor  oftener  than  once  In  five  days.  Any  failure  on 
tbe  part  of  tbe  master  to  comply  with  this  demand  shall  release  the  seaman 
from  his  contract,  and  be  shall  be  entitled  to  full  payment  of  wages  earned. 
•  •  •  And  provided  further,  that  this  section  shall  apply  to  seamen  on 
foreign  vessels  while  In  harbors  of  the  United  States,  and  the  courts  of  the 
United  States  shall  be  open  to  such  seamen  for  Its  enforcement."  (Italics 
mine.) 

"Sec  10  (a).  Tbat  it  shall  be,  and  is  bereby,  made  imlawful  in  any  case  to 
pay  any  seaman  wages  in  advance  of  the  time  when  he  has  actually  earned 
the  same,  or  to  pay  such  advance  wages,  or  to  make  any  order,  or  note,  or 
other  evidence  of  indebtedness  therefor  to  any  other  person,  or  to  pay  any 
person,  for  the  shipment  of  seamen  when  payment  is  deducted  or  to  be  de- 
ducted from  a  seaman's  wages.  Any  person  violating  any  of  the  foregoing 
provisions  of  this  section,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  shall  be  punished  by  a  fine  of  not  less  than  $25.00  nor  more  than 
$100.00,  and  may  also  be  Imprisoned  for  a  period  of  not  exceeding  six  months, 
at  the  discretion  Of  the  court.  The  payment  of  stich  advance  wages  or  al- 
lotment shall  In  no  case,  except  as  herein  provided,  absolve  the  vessel  or  the 
master  or  the  owner  thereof  from  the  full  payment  of  wages  after  the  same 
shall  have  been  actually  earned,  and  shall  be  no  defense  to  a  libel  suit  or 
action  for  the  recovery  of  such  wages." 

Let  US  now  analyze  the  language  of  this  act.  It  will  be  noted  in  the 
first  place  that  the  act  does  not  give  to  the  seaman  one-half  part  of 
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such  wages  as  hemay  earn  in'ererf  port  where  such  vessel  shall  load  or 
deliver  cargo.  The  language  is  that  he  shall  be  entitled  to  receive 
on  demand  one-half  part  of  the  wages  whidi  he  shall  have  then  earned. 
If  it  had  been  intended  to  give  to  the  seaman  only  a  halt  of  such  wages 
as  he  should  earn  in  eadi  port  where  the  vessel  receives  or  delivers  car- 
go, the  language  would  have  been  entirely  difierent,  and,  instead  of 
saying  the  seaman  was  entitled  to  one-half  part  of  die  wages  which  he 
shall  have  then  earned,  it  would  have  provided  that  he  was  entitled 
to  receive  one-half  part  of  sudi  wages  as  he  may  earn  in  any  port 
where  such  vessel  received  or.  delivered  cargo. 

The  use  of  the  expression  "oae-balf  of  the  wages  which  he  shall 
have  then  earned"  can  only  indicate  that  it  was  the  intention  of  Con- 
gress to  give  seamen  the  right  to  demand  one-half  of  all  the  wages- 
which  sudi  seamen  shall  have  thea  earned  at  the  time  of  the  demand 
made.  I  grant  that  there  is  some  confusion  in  the  way  the  act  is  word- 
ed, becatise  of  the  placing  of  the  words  "at  every  port  where  such 
vessel,  after  the  voyage  has  been  commenced,  ^ail'toad  or  deliver 
cargo  before  the  voyage  is  ended."  It  is  hard  to  word  a  statute  so  as  to 
malre  its  provisions  icbsblutely  plain  and  sitnpie  and  avoid  more  than 
oat  construction,  and,  in  wording  a  statute,  words  are  stMnetimes  pot 
into  it  in  a  parenthetic  way  in  a  >  part  of  a  sentence  which*  makes  con- 
fusion, when  they  could  have  been  transposed  so  as  to  make  the 
meaning  more-  clear. 

My  own  idea  is  that  the  words  "at  evety  port  where  such  vessel, 
after  the  voyage  has  been  commenced,  shall  load  or  deliver  cargo," 
were  intended  to  designate  the  places  at  which  the  seamen  would 
have  the  right  to  demand  their  w&ges,  and  were  not  intended  to  in- 
dicate the  place  at  which  such  wages  were  earned  by  the  seamen. 
Omitting  certain  of  the  words  for  the  purpose  of  making  my  con- 
struction of  the  statute  clear,  I  rearrange  tiie  terms  of  thos  part  of 
the  act  so  as  to  express  my  conclusion  as  to  its  meaning,  and  as  so 
rearranged  it  would  read  as  follows : 

"A  seaman  eball  be  entitled  to  receive  on  detoand,  at  ea<^  port  where  soch 
vessel  shaU  load  or  deliver  cargo,  one-half  part  of  the  wages  which  he  shall 
have  then  earned :  Provided,  audi  demand  Rhall  not  b«  laade  before  the  ex- 
pinition  of,  and  not  oftener  than  once  In,  five  days." 

Again,  the  whole  act  must  be  construed  tbgether,  in  order  to  de- 
termine the  meaning  of  any  portions  thereof,  which  may  be  doubt- 
ful, if  construed  alone.  In  section  10(a)  I  find  the  foUowing  pro- 
visions : 

"The  payment  of  such  advance  wages  or  allotment  shall  not  In  any  case, 
except  as  hereafter  provided,  absolve  the  vessel,  or  the  master,  or  the  owner 
thereof  from  the  full  payment  of  wages  alter  the  same  shall  have  been  actual- 
ly earned,  and  shall  be  no  defense  to  a  libel  suit  or  action  for  the  recovery 
of  such  wages." 

The  reference  here  about  the  full  payment  of  wages,  "after  the 
same  shall  have  been  actually  earned,"  it  seems  to  me,  shows  that  the 
words  used  in  section  4530  necessarily  have  reference  to  the  total 
wages  earned  at  the  time  the  demand  is  made,  and  not  to  such 
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wages  as  may  tie  earned  by  the  seaman  after  the.vess^  arrives  in  a 
port  of  this  country  for  the  purpose  of  loading  or  discharging  carg6. 
I  therefore  hold  that  the  act  gives  to  every  seaman  the  right  to  de- 
mand from  the  vessel  at  each  port  where  such  vessel,  during  her 
voyage,  loads  or  delivers  cargo,  one-half  'of  such  wages  as  the  sea- 
man shall,  at  tlic  time  of  such  demand,  have  earned ;  tluit  such  seaman 
cannot  demand  any  wages  until  at  least  five  days'  service  has  been 
rendered;  that  he  cannot  thereafter  again  demand  the  half  part  of 
such  wages  as  may  be  subsequently  eamed  until  five  days  have  elapsed 
from  the  last  or  prior  payment  of  one-half  his  wages. 

I  do  not  think  that  the  vessel  must  be  in  port  five  days  before  the 
seaman  can  make  his  demand,  provided  there  has  been  five  days  <»* 
more  of  service  by  the  sailor  since  he  signed.  I  think  the  words, 
"Provided,  such  demand  shall  not  be  made  before  the  expiration  of, 
nor  oftener  than  once  in,  five  days,"  mean  shall  not  be  made  before 
the  expiration  of  five  days  of  service,  during  which  wages '  were 
earned,  and  not  oftener  than  once  in  each  five  days  tiiereafter.  The 
Jacob  N.  Haskell  (D.  C.)  235  Fed.  914;  The  London  (D.  C.)  238  Fed. 
645. 

[2]  The  rights  of  a  seaman  in  this  country  are  controlled  by  this 
act,  and  not  by  the  flag  of  the  vessel  on  which  he  is  serving.  The  Ixion 
(D.  C.)  237  Fed.  142. 

[i]  As  I  am  asked  to  review  the  conclusion  I  reached  in  the  Imber- 
home  Case,  and  after  considering  the  matter,  I  still  think  the  con- 
clusion there  reached  was  correct,  and  as  this  case  may  be  taken  up, 
and  that  one  was  not,  I  here  refer  to  the  portions  of  my  opinion  id 
the  Imberhome  Case  which  set  out  my  vitfws  as  to  the.  reasons  ad- 
vances made  by  a  foreign  ship  in  a  foreign  port  to  the  sailors  when 
there  signed,  cannot  be  allowed  when  the  sailor  here  claims  the  half 
part  of  such  w^es  as  he  may  have  earned  when  he  reaches  this  port. 
See  240  Fed.  831-834. 

Upon  considering  the  evidence  as  to  the  amounts  earned  by  each  of 
the  libelants  and  die  amounts  paid  them,  exclusive  of  the  advances 
made  at  the  time  of  shipment,  I  find  that  Magnus  Persson  and  An- 
dreas Evanger  had,  at  the  time  of  making  their  demand  for  one-hajf 
of  their  wages  on  February  22,  1917,  been  already  paid  more  than  the 
one-half  of  their  wages  earned  up  to  that  time,  so  that  they  were  not 
entitled,  at  that  time,  to  demand  anything  of  the  vessel.  As  the  de- 
mand in  each  of  these  cases  was  not  justified,  and  as  each  of  these 
seamen  abandoned  thg  vessel  when  further  payment  to  them  was  re- 
fused, I  find  that  they  have  deserted  the  vessel,  and  are  not  entitled 
to  receive  anything  from  the  vessel,  so  that  the  libel  is  hereby  dismissed 
as  to  Magnus  Persson  and  Andreas  Evanger. 

As  to  Erik  Sandberg,  I  find  that  this  man,  at  the  time  he  made  his 
demand  on  February  22,  1917,  had  earned  $90.85 ;  that  he  had  been 
paid  $37.34;  that  there  was  coming  to  him  $8.09.  I  find  that  the  cap- 
tain of  the  vessel  refused  to  pay  him  anything  on  account  of  his  wages, 
because  the  vessel  had  advanced  him,  at  the  time  of  signing,  $19.  I 
therefore  find  that  the  vessel  wroqgfuUy  refused  to  pay  him,  and  that 
under  the  terms  of  the  act  he  is  entitled  to  his  discharge,  and  to  all 
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of  the  balance  of  the  wages  then  earned  by  him,  which  amount  to 
$53.51,  exclusive  of  the  $19  advanced  to  him. 

As  to  Carl  Jannson,  I  find  that,  at  the  time  he  made  his  demand  for 
one-half  of  his  wages  on  February  22,  1917,  he  had  earned  $90.85; 
that  there  had  been  paid  to  him  by  the  vessel  $39.49 ;  that  there  was 
then  due  him  $5.94  as  a  balance  of  the  one-half  of  wages  then  due 
him.  I  further  find  that,  when  he  made  his  demand  on  February  22, 
1917,  the  captain  of  the  vessel  refused  to  pay  him  anything,  because  the 
vessel  had  advanced  to  him  at  the  time  he  signed,  $9.50.  I  therefore 
find  that  the  vessel  wrongfully  refused  to  pay  him,  and  that  under  the 
terms  of  the  act  he  is  entitled  to  his  discharge,  and  to  all  of  the  bal- 
ance of  the  wages  then  earned  by  him,  whidi  amount  to  $51.36,  ex- 
clusive of  the  ^.50  advanced  to  him. 

As  to  S.  K.  Benjaminsen,  I  find  that,  at  the  time  he  made  his  de- 
mand for  one-half  of  his  wages  on  February  22,  1917,  he  had  earned 
$90.10;  that  there  had  been  then  paid  to  him  by  the  vessel  $26.19 ;  that 
there  was  then  due  him  $18.86  as  a  balance  of  the  one-half  of  wages 
•then  due  him.  I  further  find  that,  when  he  made  his  demand  on  Feb- 
ruary 22,  1917,  the  captain  of  the  vessel  refused  to  pay  him  anything, 
because  the  vessel  had  advanced  to  him,  at  the  time  he  signed,  $28.50. 
I  therefore  find  that  the  vessel  wrongfully  refused  to  pay  him,  and 
that  under  the  terms  of  the  act  he  is  entitled  to  his  discharge,  and  to 
all  of  the  balance  of  the  wages  then  earned  by  him,  which  amount  to 
$63.91,  exclusive  of  the  $28.50  advanced  to  him. 

As  to  John  Perannen,  I  find  that,  at  the  time  he  made  his  demand 
for  one-half  of  his  wages  on  February  22,  1917,  he  had  earned  $201.- 
40;  that  there  had  been  then  paid  to  him  by  the  vessel  $78.23;  that 
there  was  then  due  him  as  a  balance  of  one-half  of  the  wages  due 
him  $21.47;  I  furtiier  find  that,  when  he  made  his  demand  on  Feb- 
ruary 22,  1917,  the  captain  of  the  vessel  refused  to  pay  him  anything, 
because  the  vessel  had  advanced  to  him,  at  the  time  he  signed,  $52.25. 
I  therefore  find  that  the  vessel  wrongfully  refused  to  pay  him,  and 
that  under  the  terms  of  the  act  he  is  entitled  to  his  discharge,  and  to 
all  of  the  balance  of  the  wages  then  earned  by  him,  which  amount  to 
$123.17,  exclusive  of  the  $52.25  advanced  to  him. 

As  to  Erik  Sandberg,  Carl  Jannson,  S.  K.  Benjaminsen,  and  John 
Perannen,  they  are  hereby  discharged  from  Ae  steamship  Talus,  and 
decrees  will  be  entered  m  their  behalf  against  said  vessel  for  the 
amounts  found  due  them. 


THE  TEMPLE  E.  DORK. 

(Dlstilct  Court,  D.  Oregon.    AprU  30,  1017.) 

No.  7040. 

COLUSION  $s>101 — OVEKTAKmo  VESSELS.  * 

Two  tugs  were  proceeding  up  the  Columbia  river  In  the  daytime,  one 
behind  the  other  and  connected  by  a  line,  altliongh  each  was  tinder  its  own 
steam.  There  was  some  ice  in  the  rlrer,  through  which  the- leading  tug 
was  breaUng  a  cbannel  nntll  It  etracit  an  «bstructioa  in  the  ice  aiid 
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Wallula  and  Oddahama  had  catered  upon  the  curve  at  the  time  the 
fonner  came  to  a  stop.  It  was  thought  by  one,  if  not  two,  of  the  wit- 
nesses, that  the  Wallula  had  changed  her  course  out  of  the  channel  and 
toward  the  Washington  shore;  but  this  is  not  substantiated,  in  the 
light  of  the  other  testimony.  The  testimony  is  in  conflict  touching  the 
time  that  elapsed  after  the  passing  vdiistle  was  sounded  by  the  Dorr 
to  the  time  of  the  collision.  The  witnesses  on  the  WaUula  and  Ockla- 
hama  at  the  time,  speaking  to  the  subject,  are  impressed  that  it  was 
very  short,  measured  by  a  few  seconds  only.  The  witnesses  who 
were  on  the  Dorr  fix  the  time  ranging  from  1%  to  3  minutes.  El- 
liott, who  from  the  shore  saw  the  boats  come  into  contact,  estimates  tiie 
time  at  about  3  minutes,  and  he  further,  thinks  that  the  Dorr  was 
about  300  feet  from  the  Ockiahama  when  ^  whistle  was  sounded. 
Captain  Turppa,  who  was  on  the  Ockiahama,  says  in  effect  that,  after 
she  had  run  up  on  the  starboard  side  of  the  Wallula,  the  Ockiahama 
backed  a  first  and  a  second  time,  meamng  by  that  that  she  used  her 
wheel  to  propel  her  astern;  that  the  first  time  was  to  stop  her  head- 
way, and  the  second  to  carry  her  astern ;  and  that  her  movement  was 
straight  astern  of  the  Wallula  in  the  channel,  without  veering  to  star- 
board, or,  if  she  veered  in  that  direction  at  all,  that  it  was  cau^  by  the 
current.  At  no  time  did  the  Oddahama  navigate  so  far  astern  of  the 
Wallula  as  to  take  the 'bight  out  of  ^e  tow  line.  A  witness  on  the 
t)orr  thinks  that  the  line  was  rendered  taut  by  the  Ocklahama's  back- 
ing, evoi  to  the  extent  of  drawing  the  Wallula  after  her ;  but  this  was 
not  the  case,  as  none  of  the  witnesses  who  were  in  better  position  to 
observe  the  situation  so  testify. 

There  were  at  the  time  on  the  bridge  of  the  Dorr  Julius  Allyn,  the 
pilot  in  charge  of  the  ship;  £.  R.  Hofbnan,  second  mate,  sn  experienc- 
ed mariner;  and  Capt.  M.  Biiesath,  the  master — all  of  wfacnn  have 
given  their  testimony.  According  to  these  witnesses,  die  Dorr  was  from 
800  feet  to  a  quarter  of  a  mile  away  Irom  the  Wallula  and  Ocklah'ama 
when  they  became  aware  that  the  latter  boats  had  come  to  a  stop  in 
the  channel.  Orders  were  at  once  given  to  stop^the  engine  and  put  the 
wheel  hard  over  to  port,  which  would  throw  the  ship's  course  to  star- 
board. When  within  500  or  600  feet  of  the  boats  ahead,  die  Dorr's 
engines  were  ordered  full  ^}eed  astern,  which,  with  the  style  of  her  pro- 
peller, bad  the  effect  to  accentuate  her  movement  to  starboard.  She 
had  commenced  to  answer  her  helm  before  the  last  order  was  given. 
The  Ockiahama  was  observed  to  be  backing  her  wheel,  when  an  order 
was  given  the  Dorr  to  stop  her  engine.  The  three  witnesses  differ 
somewhat  as  to  the  relative  time  in  which  these  incidents  transpired. 
Allyn,  the  pilot,  says  that  shordy  after  he  put  his  engine  astern  he 
saw  the  Ockiahama  commence  to  swing  to  starboard,  and  when  about 
300  feet  away  from  the  boats  ahead  he  gave  the  passing  signal  of  one 
whisde.  He  was  then  asked,  "How  was  the  Ockiahama  lying  at  that 
time?"  to  which  he  answered,  "Swingine  out  across  the  channel."  He 
further  says,  "The  nearer  we  approached  the  Ockiahama,  the  faster 
she  swung  out."  Biiesath  was  impressed  diat  the  three  orders,  name- 
ly, one  whistle  blown  as  a  passing  sijmal,  the  wheel  of  the  Dorr  put 
hard  aport,  her  engines  stopped  and  put  full  speed  astern,  all  happened 
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inside  of  two  or  three  seconds,  all  of  which  was  done  when  the  Dorr 
was  about  800  to  1.000  feet  away  from  the  other  boats.  At  this  time 
the  witness  had  noticed  that  the  paddlewheel  of  the  Ocklahama  was 
backing.  Hoffman's  testimony  is  that,  when  the  Dorr  was  a  quarter  of 
a  mile  away,  he  told  Allyn  that  the  Ocklahama  was  working  her  wheel 
astern,  and  that  immediately  he  (Allyn)  gave  the  order,  "Hard  aport" 

The  witness  Elliott  was  on  shore  at  Elliott  Point  at  the  time  of  the 
collision,  and  he  thinks  about  550  feet  distant.  His  testimony  is  to  the 
effect  that  the  Ocklahama  backed  at  an  angle  across  the  channel,  and 
was  still  in  motion,  moving  astern,  when  the  collision  occurred;  that 
she  had  moved  awav  from  the  Wallula  about  75  feet,  but  the  witness 
could  not  say  whether  the  Dorr  had  changed  her  course  or  not.  He 
does  say,  however,  that  the  Dorr  kept  coming  up  straight,  right  against 
the  ice  on  the  starboard  side.  Witnesses  on  the  Ocklahama  seemed  to 
think  the  Dorr  aooroached  to  port,  which  would  be  to  the  starboard  of 
the  Ocklahama  looking  astern. 

The  relative  positions  of  the  two  boats  at  the  time  they  came  into 
collision  are  fixed  satisfactorily  by  the  angle  at  which  the  Dorr  struck 
the  Ocklahama.  Her  nose  struck  the  beam  supporting  the  cylinder  tim- 
bers from  2  to  3  feet  to  the  starboard  of  the  center  looking  from  the 
Dorr,  and,  after  breaking  it,  struck  the  cylinder  timber  to  the  right  sev- 
eral feet  further  ahead,  and  left  its  mark  there.  After  so  striking  the 
Ocklahama,  the  Dorr  backed  up  somewhat,  and  attempted  to  go  for- 
ward again,  when  the  port  bluff  of  her  bow  came  in  contact  with  the 
Ocklahama's  fantail.  This  accounts  for  the  scar  found  on  the  Dorr's 
port  bow.  This  shows  that,  if  the  Dorr  had  changed  her  course  two 
points,  as  one  of  the  witnesses  seemed  to  think  she  had,  it  would  be 
nearly  sufficient,  if  not  quite,  to  account  for  the  angle  at  which  she  col- 
lided with  the  Ocklahama.  The  Ocklahama's  backing  across  the  chan- 
nel could  not,  therefore,  have  been  at  any  considerable  angle. 

Two  rules  of  admiraJty  are  invoked--one  by  the  libelant,  namely, 
that  an  overtaking  vessel  shall  keep  out  of  the  way  of  the  overtaken 
vessel;  and  the  other  by  the  respondent,  that,  when  vessels  are  in 
sight  of  one  another,  a  steam  vessel  under  way,  whose  engines  are 
going  full  speed  astern,  shall  indicate  that  fact  by  three  short  blasts 
of  the  whistle.  The  first  rule  has  but  little  application  here,  because 
the  Wallula  and  Ocklahama  were  not  moving  ahead.  The  Wallula 
was  virtually  at  anchor,  or,  if  moving  at  all,  was  drifting  very  slowly 
astern  with  the  current.  The  Ocklahama  was  maneuvering  to  keep  her 
line  from  fouling  the  Wallula's  wheel  and  rudder.  By  a  stronger  rea- 
son, an  approaching  vessel  is  required  to  keep  out  of  the  way  of  an- 
other at  anchor,  or  at  a  full  stop,  knowing  her  condition  and  position. . 
It  may  well  be  doubted  whether  the  Ocklahama  comes  within  the  rule 
invoked  ly  respondent.  She  can  hardly  be  said  to  have  been  under 
way,  with  her  engines  going  full  speed  astern.  At  no  time  were  her 
engines  going  full  speed  astern,  and  she  was  not  navigating  astern  in 
the  sense  that  she  was  moving  from  one  place  to  another  in  the  water. 
The  case  of  The  Sicilian  Prince  (D.  C.)  128  Fed.  133,  is  cited.  The 
ship  had  been  backing  full  speed  astern,  but  had  stopped  her  engines, 
and  was  held  at  fault  in  not  giving  the  proper  signals  under  the  rule. 
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This  case  is  illustrative  only  so  far  as  it  has  any  bearing  on  the  present 
case. 

But,  conceding  the  application  of  the  rule,  and  that  it  was  the  duty 
of  either  the  Ocklahama  or  the  Wallula  to  blow  three  blasts  of  the 
whistle,  and  conceding  even  further,  as  it  is  argued,  that  it  was  incum- 
bent upon  them,  or  either  of  them,  to  give  a  danger  signal,  or  to  have 
a  watdi  upon  the  Ocklahama,  I  am  of  the  firm  opinion  £at  Uie  omission 
to  do  either  of  these  things  did  not  contribute  in  the  least  to  the  colli- 
sion that  ensued.  All  the  witnesses  on  the  Dorr  concede  that  they 
observed  the  positions  of  the  Wallula  and  the  Ocklahama,  that  they 
had  come  to  a  halt  in  the  ship's  channel,  and  that  the  Ocklahama  was 
backing  her  wheel  when  the  Dorr  was  from  800  feet  to  a  quarter  of  a 
mile  distant.  Further  than  this,  they  knew,  if  their  testimony  is  true, 
that  the  Ocklahama  was  backing  diagonally  in  the  chaimel  only  a 
little  time  after  they  had  observed  that  the  boats  had  come  to  a  stop. 
Indeed,  AIIjti  gave  a  passing  whistle  when,  according  to  his  own  state- 
ment, the  Ocklahama  was  swinging  across  the  channel.  All  this  goes 
to  show  that  the  Dorr  knew  perfectly  well  the  position  of  the  boats 
ahead  of  her,  and  the  exact  maneuver  of  the  Ocklahama,  and,  notwith- 
standing, the  Dorr  attempted  to  pass  to  the  starboard.  Any  signaling 
of  the  Ocklahama  or  the  Wallula  could  not  have  put  the  Dorr  more 
into  actual  cognizance  of  the  real  situation  than  she  was  already,  and 
it  was  the  duty  of  the  Dorr  to  keep  out  of  the  way  of  these  boats.  It 
is  manifest  that  the  Dorr  was  holding  to  the  channel  in  the  ice  which 
the  Wallula  had  broken  through.  This  channel  was  perhaps  70  feet 
in  width,  or  thereabouts,  and  it  is  probable  that  the  Dorr  attempted 
to  pass  without  brejJcing  through  ice  outside  of  it  Elliott  says  the 
Dorr  was  running  along  against  the  ice  on  her  starboard  when  she 
came  into  collision  with  the  Ocklahama.  There  was  plenty  of  room  in 
the  river  to  have  passed  safdy  upon  either  side  of  the  Wallula  and 
Ocklahama.  It  is  quite  probable  that  the  Ocklahama  Wcis  backing 
slightly  across  the  channel  made  in  the  ice  at  the  time,  as  the  Wallula 
had  partially  made  the  curve  in  the  channel  to  port,  and  therefore,  if 
the  Ocklahama  had  backed  straight  astern  of  the  Wallula,  it  would 
have  thrown  her  slightly  across  die  channel.  But,  knowing  the  situa- 
tion of  these  boats  and  the  maneuver  of  the  Ocklahama  perfectly,  as  it 
seems  to  have,  the  Dorr  was  at  fault  when  it  attempted  to  pass  on  so 
narrow  a  margin,  and  this  fault  was  the  proximate  cause  of  the  colli- 
sion. Whatever  omission  in  observing  the  rules  of  navigaticm  there 
might  have  been  on  the  part  of  the  Wallnla  and  Ocklahama,  it  could 
not  in  the  slightest  degree  have  contributed  to  the  accident,  as  the  Dorr 
had  all  the  knowledge  of  the  situation  that  any  signals  from  the  two 
boats  could  have  given  her. 

The  case  of  The  Erandio  (D.  C.)  163  Fed.  435,  is  one  where  the  lead- 
ing boat  became  stuck  fast  in  the  ice,  and  the  one  following  her  was 
so  near  that  a  collision  was  unavoidable,  although  proper  effort  was 
made  to  prevent  the  boats  coming  together.  It  was  held  that  neither 
vessel  was  at  fault.    The  case  is  not  in  point  here. 

The  conclusion  is  that  the  Dorr  was  solely  at  fault,  and  is  liable  for 
the  injuries  sustained  by  the  Ocklahama. 
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In  re  VOCKB. 
(District  Court,  W.  £>.  Kentucky.    January,  1917.) 

1.  BAWKBtrPTCY     «=a>288(l)— SUKMAKT     PBOCEEDINQB     BT     TiVST 

Glaiuants.  ^ 

A  licensed  saloon  keeper,  being  unable  to  pay  for  Ms  st 
licenses  as  they  became  due,  applied  to  tbe  C.  Company  for 
wtilch  to  pay  therefor,  and  liedged  the  licenses  to  that  compji 
for  the  Indebtedness,  at  the  same  time  giving  Its  secretary  a 
tomey  to  sell  them  and  apply  the  proceeds  to  the  payment  i 
Thereafter,  and  before  he  became  bankiTipt,  his  landlord  s: 
and  fixtures  under  a  distress  warrant  and  the  O.  Oompanji 
purdiaser.  ^lat  company  sold  the  stock  and  fixtures  to  the  : 
also  assigned  the  licenses  to  him.  The  claimant  procured  ai 
of  the  state  license  by  the  state  authorities,  and  surrendi 
license  to  the  dty  authorities,  which  Issued  a  new  license  1 
place  thereot  Held,  that  the  trustee's  right  to  such  llcen; 
tried  out  in  a  plenary  action,  and  not  in  a  summary  prci 
rule  to  show  cause,  as  his  right  to  the  licenses  depended  u] 
and  far-readiing  questions,  and  the  claim  of  the  claimant  w  i 
colorable. 

[Ed.  Note. — For  otlier  cases,  see  Bankruptcy,  Cent  Dig. 

2.  Baitkbitftct  4=s>302(2) — Pbooesdinos  bt  Tbustke — Pixisnm  i 

A  response  l^  the  claimant  to  a  rule  to  show  cause  '  i 
where  it  set  up  the  facts  as  to  its  acquisition  of  the  license 
render  thei<eof  to  the  state  and  city  authorities  in  exch 
licenses,  as  it  could  not  be  required  to  surrender  licenses 
not  have  the  power  to  surrender. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent  Dig.  |  I 

3.  Baitkruftot  ®=»288(1) — StnoiABT  Pbooekdihos — ^Advebse  ' 

When  it  developed  that  the  claimant  made  an  adverse  c  i 
censes,  which  was  not  merely  colorable,  the  referee  should  i 
ed  the  rule,  as  be  had  no  jurisdiction  to  determine  the  Iss 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig 

In  Bankruptcy.    In  the  matter  of  August  H.  Vocke,  b  i 
review  of  an  order  of  the  referee.    Order  reversed. 

Gifford  &  Steinfeld,  of  Louisville,  Ky.,  for  trustee. 
Kohn,  Bingham,  Sloss  &  Spindle,  of  Louisville,  Ky.,  f( 

EVANS,  District  Judge.  A.  R.  Cooper,  the  trustee  of 
in  November,  1916,  filed  a  petition  before  the  referee,  ass<  i 
bankrupt  had  a  license  issued  by  the  city  of  Louisville  a 
by  the  state  of  Kentucky  to  conduct  a  saloon  busines; 
neither  one  of  which  had  expired  on  September  2,  19 
adjudication  was  made.  It  appears  that  the  license  sh< 
business  was  to  be  conducted  at  106  South  Fourth  street 
showed  that,  prior  to  his  election  as  sudi,  a  corporation 
Cafe,"  had  been  created  under  the  law  of  Kentucky,  a: 
ration  had  purchased  the  bankrupt's  place  of  business  f  re 
Consumers'  Company,  which  had  attached  it  for  rent  1 
judication,  and  subsequently  had  it  sold  under  the  attach 
the  respondent,  Jul's  Cafe,  had  taken  possession  of  the 
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saloon  without  right  and  without  paying  the  trustee  the  value  thereof. 
The  trustee  asserted  that  the  licenses  were  his  property,  and  that  he 
was  entitled  to  have  possession  of  them.  He  thereupon  prayed  the 
referee  to  enter  an  order  directing  Jul's  Cafe  to  show  cause  why  it 
should  not  surrender  the  licenses.  The  referee  issued  the  rule  as 
prayed  for.    The  Jul's  Cafe  responded  as  follows : 

"The  respondent,  Jul'*  Caf6,  for  response  to  tbe  order  entered  lier^n  re- 
quiring it  to  show  cause,  If  any  It  lias  or  can,  why  It  shall  not  turn  over 
to  the  trustee  herein  the  licenses  ntentloned  In  eald  order',  states  that  it  has 
not  in  Us  possession  or  under  its  control  any  of  the  Ucenees  referred  to  In 
said  order,  and  that  tbe  only  licenses  which  ii  has  in  Its  possession  are  the 
licenses  that  were  assigned  to  it  by  the  state  of  Kentucky  and  J^erson 
county,  or  issued  to  It  by  tbe  diy  of  LonlsTllle,  autfaotlElng  it  to  conduct 
a  saloon  at  106  South  Fourth  street,  in  LoulsTUle,  Ky.,  and  tliat  it  acquired 
the  said  licenses  in  the  following  manner,  to  wit:  It  states  that,  prior  to  the 
adjudication  of  the  said  August  Vocke  a  bankrupt,  he  was  engaged  Id  tbe 
business  of  operating  the  said  saloon  at  106  South  Fourth  street ;  that  be  got 
behind  in  bis  rent  and  a  distress  warrant  was  sued  out  by  bis  landl<Mrd  and 
levied  upon  tlie  stock  and  fixtures  contained  In  said  salowi ;  that  a  sale  was 
made  under  the  said  distress  warrant,  and  the  Central  Consumers'  Ck>mpany 
became  the  purchaser  of  said  stock  and  fixtures,  and  afterwards  this  respond- 
ent bought  the  said  stock  and  fixtures  from  the  said  Central  Consumers'  Com- 
pany. It  states  that  at  tbe  time  It  alw  bought  from  the  Central  Gonsuraers' 
Company  the  state  and  dty  licenses  that  had  been  Issued  to  the  said  August 
H.  Vocke  authorizing  him  to  conduct  a  saloon  at  said  106  SoutJi  Fourth  street. 

"Ret^iondent  states  that  it  is  Informed  and  believes  and  charges  tbe  fact 
to  be  that  the  Central  Consumers'  Company  acquired  the  said  licenses  from 
the  said  Vocke  under  the  following  drcumstances,  to  wit:  That  in  May,  1916. 
when  bis  state  license  became  due,  the  said  VocHlb  was  unable  to  pay  for  said 
licenses  and  applied  to  said  Central  Consumers'  Comi>any  for  assistance  in 
obtaining  them;  that  the  said  Central  Consumers'  Company  thereupcn  ad- 
vanced to  said  Vocke  the  money  to  pay  for  said  state  license,  and  simultane- 
ously with  the  said  advance  or  loan  the  said  Vocke  pledged  the  said  state  li- 
cense to  said  Central  Consumers'  Compaiiy  as  security  for  the  repayment  ot 
said  advance,  and  at  the  snrae  tlmfe  executed  and  delivered  to  Charles  P. 
Dehler,  the  secretary  of  said  Central  Consumers'  Company  a  power  of  attor- 
ney in  a;ad  by  which  he  authorUed  tbe  said  Debl^  'to  Indorse,  sdl,  and  deliv- 
er the  said  licenses,'  and  'to  collect  and  receive  tbe  proceeds  of  said  licenses.' 
and  to  apply  the  procet^ds  of  said  licenses  to  the  payment  of  the  said  advance 
made  to  him  by  said  Central  Consumer^  Company.  It  states  that  likewise, 
in  August,  1916,  the  said  Vocke's  city  license  became  due  and  be  was  unable 
to  pay  for  sam«,  and  again  he  applied  to  the  Central  Consumers*  Company  for 
assistance,  and  that  said  Central  Consumers'  Conqtany  tbereupon  advanced 
to  said  Vocke  the  money  to  pay  for  said  dty  license,  and  simultaneously  with 
said  advance  or  loan  tbe  said  Vocke  pledged  to  the  faid  Central  ConsumeraT 
Company  the  said  dty  license  as  security  for  the  repayment  of  said  advance, 
and  ot  tbe  same  time  executed  and  delivered  to  Charles  P.  Dehler,  the  secre- 
tary of  said  Central  Consumers'  Company,  a  power  of  attorney  In  and  by 
which  he  authorized  and  empowered  the  said  Dehler  to  Indorse,  sell,  and  de- 
liver tbe  said  licenses,'  and  to  collect  and  receive  tbe  proceeds  of  sale  thereof, 
and  to  apply  the  proceeds  of  sale  to  the  payment  of  said  advance  nuide  to  him 
by  snid  Central  Consumers'  Company. 

"Respondent  states  that  said  licenses,  state  and  dty.  Issued  to  the  said 
Vocke  as  aforesaid,  were  assigned  and  transferred  to  this  respondent  by  the 
said  Charles  P.  Dehler  under  the  authority  vested  in  htm  by  the  two  powers 
of  attorney  above  mentioned,  and  that  the  said  state  license  was  duly  assign- 
ed to  this  respondent  by  tbe  proper  authorities  of  the  state  of  Kentucky ;  that 
the  said  dty  license  was  surrendered  by  this  respondent  to  the  dty  of  Louis- 
ville, and  there  was  Issued  to  this  respondent  by  the  proper  authorities  ot 
said  dty  new  licenses  in  the  name  of  this  respondent,  authorizing  it  to  con- 
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dact  the  saloon  biielnesa  at  said  place,  and  these  licenses  nssigiied  to  It  as 
aforesaid  and  issued  to  It  In  Its  name  are  the  only  licenses  In  the  possession 
of  this  respondent  or  under  its  control.  Respondent  further  states  that  it  Is 
Informed  and  believes,  and  charges  the  fact  to  be,  that  the  value  of  said 
state  and  cltj  licenses  issued  to  said  Vocke  as  aforesaid  at  the  time  of  their 
sale  to  this  respondent  by  said  Central  Cionsumers'  Company  and  the  amount 
paid  therefor  by  this  respondent  is  less  than  the  anionnt  that  was  then  due 
to  said  Central  Consumers'  Company  by  said  Vocke  on  account  of  said  two 
advances  made  by  said  company  to  said  Vocke  to  pay  for  said  licenses. 

"Wherefore,  having  fully  responded  to  the  said  order,  the  respondent  prays 
that  this.  Its  response,  be  adjudged  sofQcient,  and  that  It  be  relieved  of  fur- 
ther attendance  on  the  court." 

The  general  question  presented  upon  the  rule  and  the  response  there- 
to was  whether  the  latter  was  sufficient  in  law.  This  question  was 
argued  before  the  referee,  who  thereafter,  pursuant  to  a  written  opin- 
ion filed,  entered  an  order  as  follows: 

"At  Louisville,  to  said  district  on  the  20th  day  of  December.  191B,  this 
matter  having  been  heretofore  snbmltted  to  the  court  as  to  the  snfflclcncy  of 
the  response  by  Jul's  Caf6  to  the  order  entered  herein  requiring  It  to  ^ow 
cause  why  it  should  not  turn  over  to  the  trustee  herein  the  llcen.ses  mentioned 
in  said  order,  and  the  court,  now  being  advised,  delivered  a  written  opinion 
which  is  now  filed  herein  and  made  part  of  the  record  in  this  proceeding,  and 
pursuant  to  said  opinion,  It  Is  now  ordered  and  adjudged  by  the  court  that 
the  assignments  by  the  bankrupt  herein  to  the  Central  Cixtsumers'  Company 
of  the  state  license  Issued  to  hlnf  In  May,  1916,  and  the  city  license  Issued 
to  him  In  August,  1916,  are  void  and  of  no  effect,  and  that  said  Central  Con- 
sumers' Company  took  no  Interest  therein,  or  Hen  upon  the  said  licenses  by 
such  assignments,  and  that  the  transfer  of  said  licenses  to  the  said  reeqpond- 
ent,  Jul's  Caf6,  by  Charles  P.  Dehler,  who  Is  secretaiy  of  said  Central  Con- 
sumers' Company,  nnder  and  by  virtue  of  the  powers  of  attorney  executed  and 
delivered  to  said  Dehler  the  secretary  of  said  Central  Consumers'  Company, 
Is  null  and  void  and  of  no  effect  It  Is  further  ordered  and  adjudged  that  at 
the  time  of  the  adjudication  herein,  and  at  the  time  of  the  transfer  of  said 
licenses  by  said  Central  Consumers'  Comimny  by  virtue  of  said  powers  of 
attorney  to  said  Charles  P.  Dehler,  said  licenses  were  the  property  of  and 
belonged  to  this  estate,  free  from  any  right,  title,  interest,  or  lien  of  the 
Central  Consumers'  Company,  and  that,  upon  his  election  and  qualltlcatlon  as 
trustee  herein,  A.  R,  Cooper,  as  such  trustee,  became  vested  with  all  of  the 
right,  title,  and  Interest  of  the  bankrupt  In  said  licenses,  ;8ubject  to  such  limi- 
tations imposed  by  law  fre»  front  any  such  right,  title,  interest  or  lien  of  the 
Central  Consumers'  Company,  togeth{>r  with  all  the  powers  or  privileges  grant- 
ed to  the  bankrupt  by  virtue  of  said  licenses  subject  as  aforesaid  to  such 
limitations  imposed  by  law.  It  is  therefore  ordered  and  adjudged  by  the 
court  that  the  response  filed  herein  by  said  Jul's  CtM  to  the  said  order  men- 
tioned herein  be  and  .the  same  is  now  adjudged  insufiiclent,  and  said  Jul's 
Caffi  is  now  ordered  and  directed  to  turn  over  and  deliver  to  A.  B.  Cooper, 
trustee,  said  state  and  dty  licenses  referred  to  herein." 

Both  the  Jul's  Cafe  and  the  Central  Consumers'  Company  (the  lat- 
ter was  a  creditor  of  the  bankrupt,  but  had  not  been  a  party  to  the  pro- 
ceedings under  the  rule)  joined  in  a  petition  for  a  review  by  the  court 
of  the  order  of  the  referee  requiring  the  Jul's  Caf^  to  surrender  the 
licenses.  If  this  were  a  plenary  action  between  proper  parties  in  inter- 
est, several  interesting  and  possibly  far-reaching  questions  might  be 
raised  for  decision  under  the  state  and  municipal  laws  of  Kentucky, 
if  we  may  so  separately  designate  them.  Some  of  those  questions 
might  be : 


Digitized  by 


Google 


966  242  FEDEBAti  BBPOBTEB 

1.  Whether  the  original  licenses  issued  to  the  bankrupt  were  trans- 
ferable, even  under  the  circumstances  stated  in  the  response? 

2.  If  transferable  even  to  a  limited  extent,  what  interest,  1^^  or 
equitable,  did  the  respondent  acquire  in  them? 

3.  What  was  the  effect  of  the  surrender  of  the  old  licenses  and  the 
issuance  of  new  ones  in  their  stead  ? 

4.  The  trustee  does  not  show  that  he  made  any  claim  to  the  leased 
premises  under  the  lease,  nor  that  either  himself  or  the  creditors  mani- 
fested any  desire  or  purpose  to  conduct  the  saloon  business  there  in 
succession  to  the  bankrupt  under  the  licenses.  Under  these  circum- 
stances what,  if  any,  interest  does  the  trustee  have  in  those  documents 
or  the  rights  or  privileges  they  confer? 

5.  It  appears  from  the  response  that  the  bankrapt,  not  being  able 
otherwise  to  secure  the  money  for  paying  for  the  licenses,  obtained  it 
from  the  Central  Consumers'  Company,  and  to  secure  its  repayment 
indorsed  on  them,  respectively,  certain  powers  of  attorney  to  sell  and 
receive  the  money  and  to  repay  the  Central  Consumers'  Company  what 
it  had  advanced  to  pay  for  them.  In  this  state  of  fact,  what  interest, 
legal  or  equitable,  did  the  Central  Consumers'  Company  acquire  by 
these  indorsements? 

6.  What  was  the  surrender  value  of  the  licenses  at  the  time  of  the 
adjudication,  and  was  the  trustee  entided  to  the  whole  or  any  part  of 
that  value,  and,  if  so,  who  owed  it  to  him?  Did  the  Jul's  Cafe  or  the 
Central  Consumers'  Company  owe  the  money  to  the  trustee?  In  this 
connection  it  might  also  be  a  questicm  as  to  whether  any  right  of  ac- 
tion by  the  trustee  would  exist,  in  the  absence  of  a  claim  by  the  trus- 
tee of  the  right  of  occupancy  of  the  leased  premises,  in  such  way  as  to 
make  valuable  the  right  to  the  licenses  under  which  to  operate  a  saloon. 

[1]  Certainly  these  are  interesting  and  important  questions,  to  be 
determined  by  the  law  of  Kentucky,  and  upon  the  record  we  may  at 
this  stage  determine  whether  the  claim  of  Jul's  Caf  6  to  the  licenses  is 
fairly  to  be  considered  an  adverse  one,  or  is  it  one  that  is  merely  color- 
aUe?  Considering  that  question,  wf  think  it  cannot  be  hdd,  on  the 
face  of  the  record,  that  its  claim  to  the  papers  is  merely  colorable.  On 
the  contrary,  it  is  manifestly  an  adverse  claim.  That  being  so,  we 
think  the  questions  we  have  indicated,  and  others  which  might  arise 
upon  the  facts  shown  by  the  record,  ^ould  be  tried  out  in  a  plenary 
action,  and  not  in  a  summary  proceeding  like  the  one  adopted  by  the 
trustee.  This  seems  to  be  clear  from  authorities  like  Courtney  v.  Shea 
(C.  C.  A.  6th  Cir.)  34  Am.  Bankr.  R.  753,  225  Fed.  361,  140  C.  C.  A. 
382 ;  1  Loveland  on  Bankruptcy,  §  36,  p.  122 ;  In  re  Mimms  &  Parham 
(D.  C.  Ky.)  27  Am.  Bankr.  R.  469,  193  Fed.  276;  In  re  YorkviUe 
Coal  Co.  (C.  C.  A.  2d  Cir.)  33  Am.  Bankr.  R,  633,  211  Fed.  619.  128 
C.  C.  A.  570;  In  re  Rathman  (C.  C.  A.  8th  Cir.)  25  Am.  Bankr.  R. 
246,  183  Fed.  913,  106  C.  C.  A.  253;  Collier  on  Bankruptcy  (10th  Ed.) 
476,489. 

[2]  Coming  now  to  the  question  more  directly  involved  on  this  peti- 
tion for  review,  we  think  the  referee  was  in  error  in  holding  that  the 
response  to  the  rule  was  insufficient.  Upon  the  facts  shown  we  think 
it  was  a  good  response  to  the  rule — the  summary  process — to  say  in 
the  manner  shown  that  the  licenses  issued  to  the  bankrupt  were  not  in 
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possession  of  the  respondent,  that  the  respondent  claimed  as  its  own 
those  which  were  in  its  hands,  that  those  issued  to  the  bankrupt  had 
been  surrendered  to  the  state  and  city  of  Louisville,  respectively,  and 
that  the  licenses  to  do.business  at  the  place  indicated  had  been  trans- 
ferred to  the  Jul's  Caf^.  It  appearing  that  the  licenses  issued  to  the 
bankrupt  had  been  surrendered  by  the  respondent  and  were  not  in  its 
possession,  a  rule  to  surrender  them  becomes  a  vain  thing,  because 
the  corporation  could  not  be  punished  for  contempt  for  not  surrender- 
ing what  it  did  not  have  the  power  to  surrender. 

[3]  The  real  questions  are  those  hereinbefore  suggested,  or  similar 
ones,  and  their  settlement  must  be  obtained,  not  in  a  summary  pro- 
ceeding, but  in  a  plenary  action,  or  by  some  adjustment  between  the 
parties  in  interest.  Whether  the  respondent  is  bound  to  surrender  any 
licenses  issued  to  it  in  its  own  name  or  otherwise  in  substitution  for 
the  original  licenses  to  the  bankrupt  is  a  question  to  be  determined  in 
a  plenary  action,  inasmuch  as  respondent  makes  an  adverse  claim  to 
them  which  obviously  is  not  merely  colorable.  When  this  situation 
developed,  the  referee  should  have  discharged  the  rule,  as  he  had  no 
jurisdiction  to  determine  such  issues.  Courtney  v.  Shea  (C.  C.  A.  6th 
Cir.)  34  Am.  Bankr.  R.  753,  225  Fed.  361,  140  C.  C.  A.  382. 

A  decree  will  be  entered,  reversing  the  order  sought  to  be  reviewed, 
and  the  referee  will  be  directed  to  discharge  the  rule  to  show  cause,  but 
without  prejudice  to  the  rights  of  the  trustee  to  bring  any  appropriate 
action  to  enforce  his  rights  as  he  may  be  advised. 

A  decree  accordingly  may  be  entered 


BER6HER  et  al.  T.  GENERAL  PETROLEUM  OO.  et  al. 
(District  Court,  N.  D.  CaUfomla,  First  Division.    May  23.  1917.) 

No.  10163. 

1.  SALYAOE  e=»18 — COltPENSATIOH — RIGHTS  0»  OBIW. 

The  right  of  the  crew  of  a  salving  vessel  to  compensation  for  salvage 
•ervlces  cannot  be  destroyed  by  any  contract  between  the  owners  of  such 
vessel  and  the  owners  of  the  vess^  salved. 

[Ed.  Note. — For  other  cases,  see  Salvage,  Oent.  Dig.  fS  31-18.] 

2.  Salvage  *=>36 — Cojcpensation — Rights  or  Cbew. 

CJontracts  between  the  owners  of  salved  and  salving  vessels,  fixing  the 
amount  which  Is  to  be  paid  for  the  salvage  service,  are  binding  upon  the 
parties,  bnt  not  upon  the  crew  of  the  salving  vessel,  unless  they  assent 
to  It.  If  the  amount  agreed  upon  Is  reasonable  payment  for  the  entire 
service,  the  salvor  receiving  It  may  be  compelled  to  distribute  to  the  crew 
their  Just  proportion ;  but  the  crew  are  not  bound  to  look  to  him,  but  may 
look  to  the  salved  vessel  and  its  owneta. 

[Ed.  Note. — For  other  cases,  see  Sarra|:e,  Cent  Dig.  {{  8&-&1.I 

S.  Salvage  ^=>23 — OoMFSNaATiOR — Rights  of  Cbew — ^Enxcr  of  Codtbact 
Between  Owkebs. 

A  steamer  became  disabled  60  miles  oS  the  coast  of  Mexico,  because  of 
dirt  and  water  In  her  fuel  oil,  and  could  not  make  steam.  She  called  by 
wireless  to  her  owner  In  California,  who  sent  a  tug  to  her  assistance; 
but  for  some  reason  It  did  not  find  her.  Two  days  later  the  owner  con- 
tracted with  another  vessel  In  San  Francisco  to  go  to  her  relief  and  tow 
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her  to  San  Pedro,  for  wbidi  tt  agreed  to  pay  an  agreed  sani  per  day  and 
fuel  cost ;  tbe  amount  being  no  more  than  the  actual  valne  of  the  use  of 
the  vessel  at  charter  rates.  The  disabled  vessd  waa  found,  after  she 
bad  drifted  for  4  days  and  was  within  10  miles  of  the  coast,  and  was 
towed  to  San  Pedro  and  the  agreed  compensation  paid.  Held,  that  the 
service  was  not  one  of  towage  merely,  but  of  salvage,  and  that  the  crew 
of  tbe  salving  vessel,  who  had  signed  on  for  a  voyage,  were  entitled  to 
recover  from  tbe  owner  of  tbe  salved  vessel  half  a  month's  wages  for 
their  part  In  the  service. 
[Ed.  Note. — For  other  cases,  see  Salvage,  Gent.  Dig.  SS  63,  54.] 

In  Admiralty.  Suit  by  C.  Ber^her  and  others  against  the  General 
Petroleum  Company  and  others.    Decree  for  libelants. 

F.  R.  Wall,  of  San  Francisco,  Cal.,  for  libelants. 

A.  L.  Weil,  of  San  Francisco,  Cal.,  for  libelee. 

Ira  S.  Lillick,  of  San  Francisco,  Cal.,  for  J.  R.  Hariify  and  others. 

DOOLING,  District  Judge.  On  August  1,  1915,  the  steamer  Mills, 
under  charter  to  respondent  General  Petroleum  Company,  became  dis- 
abled while  off  the  west  coast  of  Mexico  because,  owing  to  dirt  and 
water  in  her  fuel  cnl,  she  was  unable  to  make  steam.  In  tiiis  condition 
she  drifted  with  the  wind  and  current  at  the  rate  of  about  a  mile  an 
hour  until  August  5th,  when  she  was  picked  up  by  the  steamer  Francis 
Hanify  and  towed  to  San  Pedro.  During  the  four  days  before  she  was 
picked  up  she  drifted  from  a  position  about  60  miles  from  shore  to  a 
position  about  10  miles  off  shore.  On  August  1st  her  master  sent 
the  following  message  to  San  Pedro : 

"Owing  to  dirt  and  water  In  fuel  oil,  engineers  cannot  furnish  steam  to 
proceed  and  bold  out  no  hopes.  They  say  fires  may  go  out  at  any  time,  put- 
ting wireless  out  of  conttnlsslon.  Xmi  wUl  have  to  arrange  to  tow  ship  in. 
Our  position  Is  lat  30°  W,  long.  U7»  08'." 

On  the  same  day  respondent  Petroleum  Company  replied: 

"We  are  sending  towboat  from  San  Diego,  having  given  tbem  your  poemon." 

Later,  but  apparently  on  the  same  day,  respondent  sent  the  follow- 
ing: 

"Towboat  left  San  Diego  at  6  pi.  m.,  owned  by  Spreckels  Company.  Accept 
other  assistance.  Have  towboat  proceed  with  steamer  to  San  Pedro,  not  San 
Diego.    Wireless  your  position  often." 

On  August  2d  respondent  sent  the  following: 

"Confirm  receipt  of  wires  coooernlng  dispatch  of  towboat.  Tog  abould 
reach  you  this  afternoon." 

To  this  the  Mills  replied  on  the  same  day: 

"Your  message  received  concerning  towboat.  Current  and  wind  setUng  us 
one  mile  per  hour  from  last  po8iti(»  to  S.  S.  £.  nHtgnetic." 

Thereafter,  and  on  the  same  day,  at  1  p.  m.,  the  Mills  sent  the  fol- 
lowing: 

ToalUon  S.  S.  Mills  11:15  a.  m.  lat  29*  51',  long.  117o  16'." 

And  at  5  07  p.  m.  she  sent  the  following : 

No  towboat  In  sight.  Position  at  4  p.  nu  Int.  29*  44'  north,  long.  116«  Sy 
west  Drift  one-half  mile  S.  S.  E.  per  hour.  What  towboat  has  cmne,  and 
has  she  a  wireless?" 
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Why  the  tug  sent  out  did  not  find  the  Mills  does  not  appear.  On 
August  2d  the  steamer  Francis  Hanify  left  San  Francisco  for  San 
Pedro,  there  to  take  on  a  cargo  of  fuel  oil  for  Tocappila,  Chile.  Her 
crew  shipped  at  San  Francisco  under  this  agreement: 

"Office  of  the  tJnited  States  Shipping  Commission,  for  the  Port  of  San 
Francisco,  California,  Augnet  2,  1915.  It  is  agreed  between  the  master 
and  seamen,  or  miarlners,  of  the  steamer  Francis  Hanify,  San  Francisco, 
Oaltfomla,  of  which  F.  D.  Zaddard  Is  at  present  master,  or  whosoever 
shall  go  for  master,  gow  bound  from  the  port  of  San  E^andsco,  Cali- 
fornia, to  San  Pedro,  California,  to  Arlca,  Chile,  or  such  other  jwrts  as  the 
master  may  direct,  on  the  west  coast  of  South  America,  thence  to  New  Or- 
leans, Louisiana,  and  such  othesr  ports  and  places  In  any' part  of  the  world 
as  the  master  may  direct,  and  back  to  a  Pacific  Coast  port,  with  final  dis- 
charge In  the  United  States,  for  the  term  of  not  exceeding  twelve  months." 

On  the  arrival  of  the  Hanify  at  San  Pedro,  her  master  was  directed 
by  her  owners  to  take  on  sufficient  oil  for  the  purpose  and  proceed  to 
the  Mills  and  tow  her  into  San  Pedro.  This  was  in  pursuance  of  a 
contract  made  at  San  Francisco  on  August  3d,  between  the  General 
Petroleum  Company  and  the  owners  of  the  Hanify.  According  to  the 
former,  the  contract  was  that  the  Petroleum  Company  agreed  to  pay 
$400  a  day  for  the  time  consumed  and  to  reimburse  the  Francis  Hanify 
for  the  value  of  the  oil  used,  and  for  this  the  Hanify  was  to  proceed 
to  the  position  of  the  Mills  as  reported  by  wireless  and  tow  her  into 
San  Pedro.  As  stated  by  the  owners  of  the  Hanify,  the  contract  was 
that  the  Petroleum  Company  was  to  pay  them  $400  per  day  for  the 
time  consumed,  and  to  reimburse  them  for  the  value  of  the  oil  used  in 
the  service  of  towing  the  steamer  Mills,  and  the  Hanify  Company 
agreed  to  send  the  Francis  Hanify  out  from  San  Pedro,  and  pick  up 
the  Mills,  and  tow  her  back  to  San  Pedro  for  that  compensation.  Un- 
der either  version,  the  finding  of  the  Mills  and  the  towing  of  her  into 
San  Pedro  would  seem  to  be  essential  to  a  claim  for  payment.  Pur- 
suant to  the  agreement,  the  Hanify  found  the  Mills  and  towed  her  to 
San  Pedro,  the  time  consumed  being  three  days  and  four  hours,  for 
which  the  Petroleum  Company  paid  the  owners  of  the  Hanify  the 
amount  agreed  upon ;  that  is  to  say,  $1,266.66.  In  addition,  they  paid 
$323.12  for  the  oil  consumed,  making  a  total  amount  paid  of  $1,589.78. 
No  agreement  was  made  with  the  crew  of  the  Hanify,  nor  was  any- 
thing paid  to  any  of  them  for  the  services  that  were  rendered  to  the 
Mills,  except  their  regular  wages. 

This  action  was  brought  by  some  of  the  crew,  in  behalf  of  themselves 
and  all  others  interested,  against  the  owners  of  the  Francis  Hanify 
and  owners  of  the  Mills ;  the  libelants  claiming  that  the  services  ren- 
dered to  the  Mills  were  salvage  services,  and  asking  for  a  decree  that 
the  court  fix  the  value  of  such  services  in  the  lump  sum  of  $7,500,  and 
direct  the  owners  of  the  Hanify  to  account  for  the  amount  received  by 
them,  and  that  the  owners  of  the  Mills  be  compelled  to  pay  into  court 
the  remainder  for  the  benefit  of  those  entitled  thereto.  Both  respond- 
ents answer,  setting  up  the  fact  that  the  services  rendered  were  purely 
towage  services,  that  their  full  value  has  been  paid,  according  to  the 
agreement,  and  that  the  crew  of  the  Hanify  are  not  entitled  to  any 
extra  compensation  beyond  their  wages  for  anything  done  by  them  in 
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the  premises.  The  libel  was  filed  February  2,  1917.  The  value  of  each 
of  the  vessels  was  at  the  times  mentioned  $200,000. 

The  case  thus  presented  is  an  interesting  one,  and  the  principles 
that  should  govern  its  determination  are  very  important,  involving,  as 
they  do,  the  rights  of  the  crew  of  the  Hanify  to  recover  for  salvage 
services,  if  these  were  such,  and  the  rights  and  obligations  of  the  own- 
ers of  the  Hanify  and  Mills  under  the  contract  between  them,  already 
fully  carried  out  by  each.  Yet  the  governing  principles  do  not  seem  to 
me  to  be  at  all  obscure. 

[1]  In  the  first  place  the  rights  of  the  crew  of  a  salving  vessel  to 
compensation  for  salvage  services  cannot  be  destroyed  by  any  con- 
tract between  the  owners  of  that  vessel  and  the  owners  of  the  vessel 
•saved.  Indeed,  the  law  is  so  tender  of  their  rights  that  it  makes  void 
any  assignment  by  seamen  of  salvage  made  prior  to  the  accruing 
thereof.  If  the  seaman  himself  cannot  by  agreement  deprive  himself 
of  the  right  to  salvage  prior  to  its. accrual,  certainly  no  contract  be- 
tween other  parties  can  deprive  him  of  that  right. 

[2]  In  the  second  place,  contracts  between  the  owners  of  the  salved 
and  salving  vessels  are  binding,  but  binding  only  on  the  contracting 
parties.  The  owner  of  a  salving  vessel  may  by  agreement  fix  the 
amount  which  is  to  be  paid  to  him  for  salvage  services,  and  this  agree- 
ment will  be  enforced.  But  such  agreement  cannot  bind  his  crew  un- 
less they  assent  to  it  If,  however,  the  amount  received  by  him  under 
the  agreement  is  a  reasonable  compensation  for  the  full  salvj^e  serv- 
ice, including  the  services  of  the  crew,  he  may  be  compelled  to  dis- 
tribute to  the  crew  tfieir  proportion  of  such  amount.  The  crew,  how- 
ever, are  not  bound  to  look  to  him  for  their  reward,  but  may  look  to 
the  salved  vessel  and  its  owners,  for  neither  the  agreement  of  the  own- 
ers nor  the  payment  of  the  money  is  binding  on  them  without  their 
assent  thereto.  If  it  were,  the  owners  would  •always  have  it  in  their 
power  to  defeat  the  rights  of  the  crew  by  fixing  the  amount  to  be  paid 
at  such  a  trifling  sum  as  to  make  it  impossible  for  the  crew  to  receive 
any  commensurate  reward,  even  if  the  whole  sum  agreed  upon  were 
distributed  among  them.  If  the  owner  of  the  salved  vessel  shall  have 
paid  to  the  owner  of  the  salving  vessel  the  full  value  of  the  service, 
including  the  service  of  the  salving  crew,  and  is  thereafter  called  upon 
by  the  crew  to  answer  to  them,  I  am  confident  that  under  the  general 
admiralty  practice  he  could  bring  in  the  owner  of  the  salvii^  vessel 
to  answer  jointly  with  himself,  and  the  rights  of  all  the  parties  could 
be  adjusted  in  the  single  action. 

[3]  Applying  these  principles  to  the  case  at  bar,  I  am  of  the  opin- 
ion that  the  service  performed  was  a  salvage  service,  and  not  merely 
one  of  towage.  The  Mills  was  disabled,  drifting  at  the  mercy  of  the 
winds  and  currents,  and  had  so  drifted  for  four  days  before  she  was 
picked  up.  In  that  time  she  had  drifted  to  within  8  or  10  miles  of  the 
shore,  from  a  position  60  miles  distant  therefrom.  Her  first  telegram 
announced  the  danger  of  her  wireless  becoming  unser\iceable.  Tlie 
tug  first  sent  to  her  relief  had  for  some  reason  not  found  her.  I 
think  these  facts  stamp  this  as  a  salvage  service  yvithin  well-recognized 
rules.    That  both  respondents  unite  in  calling  it  a  towage  service  is 
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not  really  of  much  moment  as  aflfecting  the  rights  of  the  crew.  But 
it  is  in  evidence  that  the  owners  of  the  Hanify  received  for  this  ser\'ice 
under  their  contract  no  more  than  the  actual  value  of  the  use  of  their 
vessel  at  her  charter  rates.  This  being  so,  it  cannot  be  said  that  there 
was  included  in  the  amount  received  by  them  any  compensation  for  the 
salvage  services  of  their  crew  for  which  they  should  be  held  to  ac-- 
count  to  them.  The  crew,  therefore,  must  in  fliis  action  look  for  their 
comj^ensation  wholly  to  the  General  Petroleum  Company.  In  a  some- 
what similar  case  (The  Roanoke,  209  Fed.  114)  this  court  allowed  one- 
half  month's  pay  to  each  of  the  crew  of  the  salving  vessel.  The  Cir- 
cuit Court  of  Appeals,  while  not  disturbing  the  award,  declared  it  to 
have  been  very  liberal.  I  am  disposed,  however,  to  make  the  same 
award  in  the  present  case,  but  only  to  the  actual  libelants. 

The  prayer  for  a  lump  siun  will  be  denied,  but  to  each  of  the  crew 
who  has  appeared  herein  will  be  awarded  one-half  month's  wages,  with 
costs,  the  decree  to  run  against  the  respondent  General  Petroleum 
Company  only. 

Let  such  decree  be  prepared. 


In  re  NATUKALIZATION  OF  SUBJECTS  OF  GERMANY. 

(District  Court,  E.  D.  WiscoDSin.    May  14,  1917.) 

AUERB  ^=61 — Enemies — ^Natubalization — "Application." 

Rev.  St.  i  2171  (Comp.  St.  1916,  i  4362),  first  enacted  In  1802  (Act  April 
14t  1802,  e.  28,  2  Stat  16S),  declares  tbat  no  alien  who  Is  a  native,  dUzen, 
or  subject,  or  a  denizen,  of  any  country  with  which  the  United  States  is 
at  war  at  the  time  of  his  application,  shall  then  be  admitted  to  become  a 
citizen  of  the  United  States.  In  1906  (Act  June  29,  1906,  c.  3582,  34  Stat. 
596)  the  naturalization  law  was  changed,  and  alleos  were  for  the  first 
time  required  to  file  a  petition  for  citizenship,  ^vlng  a  90-day  notice  before 
the  certificate  could  be  granted.  Prior  to  this  time  applications  had  been 
granted  without  such  notice.  During  the  Interim  between  the  filing  of  a 
petition  for  citizenship  and  the  hearing  on  such  petition  a  state  of  war 
was  declared,  between  the  United  States  and  the  German  Empire,  of  which 
the  petitioners  were  subjects.  Held  that,  as  the  change  In  the  naturaliza- 
tion law  was  for  the  protection  of  the  United  States,  and  as  the  obvious 
purpose  of  section  2171  was  for  the  protection  of  the  United  States,  such 
section  must  be  construed  as  inhibiting  the  granting  of  citizenship  to  the 
petitioners,  on  the  theory  that  the  formal  application  in  court  is  the  one 
referred  to. 
[Ed.  Note.— For  other  cases,  see  Aliens,  Cent.  Dig.  §{  11»-122. 

For  other  deflnltlons,  see  Words  and  Phrases,  First  and  Second  Series, 
Application.] 

In  the  matter  of  certain  petitions  for  naturalization  filed  by  sub- 
jects of  Germany.    Petitions  denied. 

William  T.  Birkby,  Naturalization  Examiner,  of  Chicago,  111.,  for  the 
United  States. 

GEIGER,  District  Judge.     At  the  last  hearing  of  naturalization 
matters,  there  were  presented  four  petitions  by  persons  who  were  sub- 
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jects  of  Germany.  These  had  been  filed,  and  notice  of  their  pend- 
ency given,  in  the  regular  manner.  The  proofs  upon  each  were  taken, 
and  it  is  conceded  in  each  case  that  the  applicant,  though  a  subject 
of  Germany,  is  qualified  to  become  an  American  citizen.  No  bar  is 
interposed  to  admission,  save  such  as  arises — ^if  any  does  arise — ^by 
■virtue  of  a  statute  of  the  United  States,  viz. : 

"Sec.  2171.  No  alien  who  is  a  native  dtlcen  or  subject,  or  a  denizen  of  any 
country,  state,  or  sovereignty  wltli  wblcli  the  United  States  are  at  •war,  at  the 
time  of  his  application,  shall  be  then  admitted  to  become  a  citizen  of  the 
United  States."    Comp.  St  1916,  §  4302. 

■  So  much  of  the  statute  is  material  for  present  consideration.  It 
contains  certain  other  provisos,  to  which  allusion  will  be  made.  On 
its  face  this  statute  appears  quite  plain.  It  so  happens  that  on  the  6th 
day  of  April,  1917,  the  Congress  of  the  United  States  passed  a  resolu- 
tion declaring  that  a  state  of  war  exists  between  the  United  States 
and  the  Imperial  Government  of  Germany,  and  hence,  when  these  cases 
were  called,  the  examiner,  upon  the  authority  of  this  statute,  objected 
to  the  issuanec  of  a  certificate  of  naturalization  to  the  four  applicants 
to  whom  I  have  referred. 

The  question  arises:  What  is  meant  by  the  language  "with  which 
the  United  States  are  at  war,"  etc.?  Chi  the  one  hand,  it  may  be 
urged  that  "at  the  time  of  his  application"  refers  to  the  time  of  filing 
the  formal  written  petition  wiljjh  the  derk  of  the  court,  and  whereof 
90  days'  notice  must  be  given  before  the  actual  naturalization  can  take 
place.  On  the  other  hand,  it  may  be  urged  that  the  word  "application" 
means  what  it  meant  when  the  law  was  passed,  115  years  ago.  At  this 
time  the  formality  respecting  the  proceeding  for  naturalization  con- 
sisted in  a  declaration  of  intention,  as  under  the  present  law,  and  the 
subsequent  coming  into  court  of  the  applicant  with  his  witnesses,  and 
in  open  court  asking  that  his  proofs  be  received,  and,  if  found  suffi- 
cient, the  oath  be  administered  and  the  certificate  of  naturaliiation 
granted;  in  other  words,  that  he  be  adjudged  admitted  to  citizenship. 
So  we  have  this  situation :  That  when  this  law  was  passed,  in  1802,  the 
term  "application,"  as  then  used,  referred  to  that  maimer  of  pro- 
ceeding. That  law  remained  in  force,  and  now  remains  in  force ;  but, 
104  years  later,  the  present  naturalization  law,  proi-iding  for  the  pres- 
ent routine  of  proceedings,  was  passed,  and  for  the  first  time  intro- 
duced the  requirement  of  the  filing  by  the  applicant  for  citizenship  of 
what  is  denominated  in  the  law  a  "petition,"  which,  beii^  filed  by  the 
clerk  is  entered  of  record  as  a  iwoceeding  by  the  applicant  to  procure 
naturalization.  A  90  days'  notice  is  given,  with  the  further  limitation 
upon  the  court  that  no  one  shall  be  naturalized  unless  that  petition 
shall  be  heard  in  open  court  by  and  in  the  presence  of  the  judge,  upon 
the  testimony  of  the  applicant  and  his  witnesses. 

Four  weeks  ago,  after  a  very  brief  opportunity  for  investigation,  I 
expressed  the  informal  opinion  that  the  statute  means  the  same  thing 
to-day,  has  the  same  meaning  to-day,  as  it  had  at  the  time  it  was  passed ; 
and,  with  the  investigation  that  I  have  been  able  to  give  the  matter 
in  the  meantime,  my  then  expressed  informal  view  has  not  only  not 
been  shaken,  but  has  been  fortified,  so  that  to-day  I  am  ready  to  say 
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that  I  am  entirely  clear  as  to  the  meanit^  of  the  statute,  and  as  to  the 
course  which  the  court  must  pursue  in  respect  of  these  four  applicants, 
and  any  other  application  that  may  come  before  it  for  hearing  daring 
the  tinie  of  the  present  hostility  between  this  country  and  Germany. 

The  statute,  obviously,  at  the  time  of  its  passage,  could  have  but  one' 
meaning.  If  the  application  at  that  time  referred  to  the  act  of  com- 
ing into  open  court,  presenting  the  proofs  which,  if  found  sufficient, 
entitled  the  administration  of  the  oath  and  the  issuance  of  a  certifi- 
cate, it  could  mean  nothing  else  but  this,  and  its  purpose  was  to  de- 
clare in  plain  language :  That  when  this  country  is  at  war  with  another 
country,  no  subject  of  that  country  shall  then  be  naturalized.  That 
language  of  the  act  remains  the  same  to-day,  and  if  this  section  2171 
had  first  appeared  in  1906,  when  the  present  law  was  passed,  we  could 
all  agree  that  its  terms  might  be  broad  enough  to  apply  to  either  sit- 
uation. That  is  to  say,  that  the  language  "applicaticwi"  might  refer  to 
the  petition  that  had  been  filed,  and  might  refer  to  actual  appearance 
for  naturalization  in  court ;  but  if  we  are  to  give  effect  to  the  statute 
as  it  reads  to-day,  its  language  plainly  bars  the  naturalization  of  sub- 
jects of  an  enemy  country  in  either  event,  because  it  reads : 

"No  alien  who  Is  a  native,"  etc.,  "of  any  state  or  soverelgrnty  with  which 
the  United  States  are  at  war  at  the  tinie  of  his  application  shall  8e  then  ad- 
mitted to  becotne  a  citizen  of  the  United  States." 

Obviously,  if  any  efffect  is  to  be  given  to  the  word  "then,"  if  that 
word  is  not  to  be  eliminated  from  Uie  statute,  the  same  meaniiig  of 
the  statute  must  be  ascribed  to  it  to-day  that  was  plainly  disclosed 
at  the  time  of  its  original  passage ;  because,  if  construed  to  refer  to 
the  time  of  filing  the  petition,  it  would  be  absurd,  because  he  could 
not  -utider  the  present  statute  be  then  admitted  in  any  event. .  So  I  have 
no  hesitation  in  saying  that  this  means  to-day  what  it  meant  when  it 
was  passed  in  1802. 

Now  there  are  certain  considerations  that,  it  seems  to  me,  tend 
conclusively  to  support  this  view.  Congress,  when  passing  this  law — 
and  it  is  found  in  one  of  the  first  general  naturalization  laws  that  was 
passed — was  dealing,  not  with  matter  relating  to  any  particular 
equity  or  consideration  for  particular  aliens,  but  dealing  broadly  with 
the  relation  of  this  sovereignty  toward  those  domiciled  here  who  were 
subjects  of  a  country  and  owed  actual  legal  allegiance  to  a  sovereign 
with  whom  this  nation  may  be  at  war ;  and  the  obvious  purpose  of  the 
statute  was  to  declare  and  effectuate  a  public  policy  with  respect  to 
those  so  circumstanced.  There  inheres  in  the  statute  the  same  de- 
clared policy  found  in  many  other  situations  when  once  a  state  of  war 
arises.  It  is  but  a  further  declaration  of  what  is  recognized  generally, 
that  when  hostilities  arise  between  this  nation  and  another  nation,  the 
courts  of  this  nation  are  not,  as  a  matter  of  right,  open  to  subjects  of 
the  other  nation  who  may  be  domiciled  in  this  country.  It  is  a  recogni- 
tion of  what  I  believe  is  legally  and  practically  true,  that  when  once 
hostilities  arise  between  this  sovereignty  and  another  sovereignty,  the 
recognition  accorded  to  aliens,  subjects  of  the  enemy  country,  domi- 
ciled here,  is  a  matter  of  executive  grace.  In  other  words,  when  once 
hostility  arises  between  the  two  countries,  the  subjects  of  the  enemy 
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who  may  be  in  this  country,  take  on  legally,  though  perhaps  not  ac- 
tually, the  attributes  of  hostility  which  their  sovereign  takes  on,  and 
they  are  dealt  with  upon  considerations,  as  I  have  just  said,  of  execu- 
tive grace,  and  not  upon  considerations  of  legal  right. 

Now,  taJke  a  practical  view  of  the  construction  of  this  statute.  There 
are  aliens,  subjects  of  Germany,  who  have  filed  petitions  prior  to  the 
declaration  of  the  existence  of  hostilities.  There  are  others  who  are  in 
all  respects  similarly  situated,  except  that  they  did  not  file  their  peti- 
tions on  or  before  the  90  days  prior  to  April  oth.  What  sound  reason 
or  what  logic  can  there  be  in  dealing  with  the  man  who  had  in  fact 
filed  his  petition,  upon  entirely  different  considerations,  than  are  to  be 
put  forward  in  dealinsr  with  a  man  who  had  not  filed  his  petition?  It 
is  my  judgment  that  it  caimot  be  done,  unless  we  concede  that  the  man 
who  had  in  fact  filed  his  petition  had  acquired  some  different  or  ad- 
vanced status  through  the  filing  of  his  petition,  which  the  other  man 
had  not  acquired.  I  do  not  believe  the  one  who  has  done  that  has  ac- 
quired any  other  or  different  status.  He  is  still  an  alien,  and  does  not 
have  any  legal  status  as  a  quasi  alien  or  as  a  quasi  citizen.  He  becomes 
a  citizen  only  through  his  act,  in  open  court,  of  abjuring,  under  oath, 
the  old,  and  assuming  the  new,  sovereign  allegiance;  and,  by  way  of 
illustration,  I  believe  that  the  executive  proclamation,  "issued  shortly 
after  the  declaration  of  hostility,  on  April  6th,  includes  as  a  matter  of 
law  and  in  fact  all  those  who  had  filed  their  petitions  just  as  certainly 
as  it  included  all  those  who  had  not  filed  their  petitions,  and  that  those 
who  had  filed  their  petitions  are  subject  to  executive  control,  just  as 
much  as  those  who  had  not  filed  their  petitions.  But  that  they  acquired 
a  status  through  the  filing  of  the  petition,  involving,  legally,  anything 
more  than  the  standing  of  an  alien,  cannot  be  entertained. 

By  wajr  of  further  illustration,  these  aliens,  whether  they  had  filed 
their  petitions  or  not,  would  be  subject  to  the  ordinary  disabiUties  at- 
tending alien  enemies,  as,  for  instance,  the  right  to  resort  to  courts  to 
prosecute  Sliits — ^in  fact,  every  disability  which  settled  principles  im- 
pose upon  them  because  of  their  legally  hostile  status.  Now,  looking 
at  the  matter  in  the  light  of  these  considerations,  is  it  sensible  to 
ascribe  to  Congress  in  1906,  in  so  far  as  it  was  dealing  with  matter  of 
procedure  and  practice,  an  intention  in  the  slightest  degree  to  recede 
from  the  declared  policy  of  the  statute  of  1802,  or  that,  in  so  far  as  it 
was  seeking  by  a  variety  of  new  sections  to  place  greater  safeguards 
about  the  whole  field  of  naturalization,  it  should  deliberately,  through 
equivocal  nonaction,  relax  at  the  point  where,  presumptively,  at  least, 
the  greatest  scrutiny  was  necessary — the  naturalization  of  those  with 
whose  legal  sovereign  we  may  be  at  war? 

I  am  satisfied  that  nothing  short  of  a  clear  legislative  declaration, 
expressly  amendatory  of  the  section  dealing  with  this  matter,  should 
be  allowed  to  bring  about  a  result  operating  to  impair  a  policy  upon  so 
important  a  matter,  plainly  embodied  in  a  statute  passed  over  a  cen- 
tury ago.  The  amendatory  provisos  to  this  section,  passed  to  meet 
situations  growing  out  of  tiie  war  of  1812,  serve,  in  my  judgment,  to 
support  the  view  that  the  poHcy  declared  in  the  original  enactment  was 
not  only  clearly  understood  and  reaffirmed,  but  that  it  was  intended  to 
impose  upon  courts  a  limitation  against'  the  exercise  of  their  jurisdic- 
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tion  in  favor  of-  such  aliens  during  the  existence  of  hostile  relations 
with  the  sovereign  whose  allegiance  had  not  been  renounced.  And  as 
already  observed,  we  should  not  ascribe  to  Congress  an  intention,  by 
indirection,  to  fix  a  different  period  or  date  at  which  the  limitation  upon 
the  court  may  be  effective. 

It  is  needless  to  add  that  the  interpretation  of  the  statute  cannot  be 
made  to  depend  upon  considerations  of  equity  or  hardship  respectine 
individual  applicants;  but  the  particular  applications  may  be  ordered 
to  stand  and  await  remedial  legislation,  if  Congress  shall  see  fit  to  pass 
it,  or  the  pursuit  of  another  course,  if  appellate  judicial  authority  shall 
give  the  statute  a  different  interpretation. 


In  re  OOIiLINS. 

(District  Court,  M.  D.  Alabama,  S.  D.     May  24,  1917.) 

No.  861. 

1.  SAI.KS  Cs>46 — F&aud — DiSAnriXMANCB. 

When  one  not  Intending  to  pay  Induces  the  owner  to  sell  Mm  goods  on 
credit  by  fraudulently  concealing  liis  insolvency  and  his  Intent  not  to  pay 
for  them,  the  seller  may,  if  no  innocent  third  party  has  acquired  an  inter- 
est In  the  goods  disaffirm  the  contract  and  recover  the  goods  on  account 
of  the  fraud ;  the  seller's  rights  being  superior  to  the  lien  of  a  Judgment 
creditor  of  the  buyer. 

[Eid.  Note. — For  other  cases,  see  Sales,  CaA.  Dig.  i  94.] 

2.  BXHKSUPTOT  «=»14(K2) — RioHT  OF  TBtisna! — Sxatutb. 

Despite  Bankr.  Act  July  1,  1898,  c.  541,  8  4Ta,  cL  2,  30  Stet  657,  as 
amended  by  Act  June  25,  1910,  c.  412,  {  S,  36  Stat  840  (Ck>mp.  St  191S,  f 
9631),  wfaldi  declares  that  trustees  shall  collect  and  reduce  to  money  the 
property  of  the  estates  for  which  they  are  trustees,  and  shall  as  to  all 
property  In  the  custody,  or  coming  into  the  custody  of  the  bsakruptcy 
court,  be  deemed  rested  with  all  the  rights,  remedies,  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceedings,  the  trustee  is 
not  as  to  property  which  the  iMinkrupt  purchased  with  the  fraudulent  in- 
tentl<Hi  of  not  paying  therefor,  an  Innocent  third  party,  and  hence  the 
seller  may  disaffirm  the  contract  and  reclaim  the  prc^rt^ ;  the  lien  of  a 
judgment  creditor  being  inferior  to  the  rights  of  the  seller. 

[Bd.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  219.] 

3.  BANKBUPTOT  «=>140(i!) — B^ULUD— EVIDlBMOli. 

On  a  petition  in  bankruptcy  by  a  seller  to  re<dalm  goods  aoli  a  bank- 
rupt, evidence  held  to  show  that  the  bankrupt  secured  the  goods  through 
fraud,  knowing  his  inability  to,  and  not  Intending  to,  make  payment 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {  219.] 

4.  Sai.es  ^s»15 — Fraud— What  Constitutks. 

An  insolvent,  who  purchased  goods  without  any  intention  or  expecta- 
tion of  paying  therefor.  Is  guilty  of  fraud,  thoagh  he  made  no  representa- 
tions as  to  his  ability  to  pay,  for  one  who  buys  on  credit  Impliedly  repre- 
sents that  he  l.s  or  will  be  able  to  pay. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §  94.] 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  of  B.  A.  Collins. 
Petition  by  the  H.  M.  Hobbie  Grocery  Company  for  review  of  an  or- 
der of  the  referee  denying  reclamation  of  certain  merchandise  sold  the 
bankrupt.    Petition  for  review  granted,  and  reclamation  allowed. 

^=»For  other  cases  see  ratae  topic  &  KET-NVHBER  in  all  K«r-NamMred  Dlgeata  ft  lodexea 
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Weil,  Stakely  &  Vardaman,  of  Mon^omery,  Ala.,  for  clamant. 
Fanner  &  Farmer,  of  Dothan,  Ala.,  for  trustee. 

HENRY  D.  CLAYTON,  District  Judge.  This  matter  comes  be- 
fore the  court  upon  the  petition  of  the  H.  M.  Hobbie  Grocery  Com- 
pany, of  Montgomery,  for  a  review  of  the  order  of  the  referee  denying 
its  right  to  reclaim  certain  goods,  which  it  alleges  the  bankrupt  fraud- 
ulently induced  it  to  sell  him  shortly  before  the  filing  of  the  voluntary 
petition  in  bankruptcy  by  him. 

[1,2]  At  the  threshold  of  the  matter  we  are  confronted  with  the 
insistence  of  counsel  for  the  trustee  of  the  bankrupt  tiiat  section  47a, 
clause  2,  of  the  Bankruptcy  Act,  as  amended  in  1910,  prevents  the 
noaintenance  of  reclamation  proceedings  against  the  trustee  of  a  bank- 
rupt, by  a  seller  of  merchandise  to  the  bankrupt,  when  the  sale  was  in- 
duced and  procured  through  the  fraud  of  the  buyer.  The  court  is  un- 
able to  agree  to  this  contention.  The  doctrine  is  well  established  that 
a  party — 

"not  Intending  to  pay,  wbo  induces  tbe  owner  to  sell  him  goods  on  credit  bjr 
frandnlently  concealing  his  Insolvency  and  Ms  Intent  not  to  pay  for  them.  Is 
gnllty  of  a  fraud,  which  entitles  the  vendor,  If  no  Innocent  third  party  has 
acquired  an  interest  In  them,  to  disafBnn  the  contract  and  recover  the  goods." 
Donaldson,  Assignee,  v.  Farwell,  83  U.  8.  631,  23  L.  Ed.  993. 

But  the  amendment  of  1910  to  section  47a,  clause  2,  of  the  Bank- 
ruptcy Act,  does  not  put  the  trustee  in  the  position  of  a  bona  fide  pur- 
chaser for  value.  He  is  not  an  "innocent  third  party."  The  amend- 
ment gives  him  only  the  rights  of  a  lien  creditor.  In  re  Appel  Suit  & 
Cloak  Co.  (D.  C.)  198  Fed.  322.  28  Am.  Bank.  Repi  818.  And  under 
the  laws  of  Alabama  the  vendor's  right  to  rescind  the  sale  and  recover 
the  property,  where  he  was  induced  to  make  the  sale  by  the  fraud  of 
the  buyer,  is  superior  to  the  Ken  of  a  judgment  creditor  and  enforceable 
ag^nst  all  except  bona  fide  purchasers  for  value.  McKensie  v.  Roths- 
child, 119  Ala.  421,  24  South.  716.  In  that  case  McKensie  had  attach- 
ed, the  goods  of  one  Blnmbei^,  the  sale  of  which  goods  Blumberg  had 
fraudulently  induced  Rothschild  to  make,  and  the  court  held  very 
properly  that  Rothschild  -was  entitled  to  recover  the  goods  even  thougli 
McKensie,  the  judgment  creditor  of  Blomberg,  had  levied  an  attadi- 
ment  on  the  goods.  Reclamations  for  fraud  have  been  maintained  in 
Re  Underwood  &  Daniel  (D.  C.)  215  Fed.  279,  in  the  case  of  Re  Hans- 
ley  &  Adams  (D.  C.)  228  Fed.  564,  and  other  cases  decided  since  the 
amendment  to  section  47a,  clause  2,  of  the  Bankruptcy  Act,  and  the 
right  of  the  defrauded  creditor  to  maintain  the  reclamation  upon  proper 
proof  does  not  appear  to  have  been  questioned. 

[3]  We  are  thus  brought  to  a  consideration  of  the  facts  of  this  case. 
The  court  has  made  a  careful  examination  of  all  the  testimony  in  the 
case,  and  is  satisfied  that  tiie  claimant  has  proved  the  allegations  of  its 
petition.  The  testimony  as  to  the  identity  of  the  goods  is  sufficient, 
though  it  is  true  that  the  bankrupt,  Collins,  testifies  that  to  the  best  of 
his  laiowledge  he  bought  the  tobacco  sought  to  be  reclaimed  from  the 
American  Tobacco  Company,  and  not  from  the  Hobbie  Grocery  Com- 
pany. However,  it  is  a  significant  fact  that,  when  the  bankrupt,  Col- 
lins, filed  his  schedules  in  bankruptcy,  a  short  time  after  the  all^ed> 


Digitized  by 


Google 


IN  BB  ooijuirs  977 

purchase  from  the  American  Tobacco  Company,  he  did  not  schedule 
them  as  a  creditor,  nor  does  it  appear  that  he  eVer  paid  them  anything. 
The  Hobbie  Grocery  Company  is  scheduled  as  a  creditor,  and  the  tes- 
tinoony  is  convincing  that  this  firm  sold  the  bankrupt  the  goods  now 
sought  to  be  reclaimed. 

According  to  the  summary  of  debts  and  assets,  filed  by  the  bank- 
rupt as  a  part  of  his  sworn  petition,  it  appears  that  the  bankrupt  owed 
debts  to  the  amount  of  $9,893.46,  and  that  his  assets  amounted  to 
$4,595.  The  petition  was  filed  December  17,  1916,  and  the  goods  were 
delivered  to  the  bankrupt  10  days  before  (on  December  7th)  on  his  or- 
der given  November  27,  1916.  No  change  for  the  better  appears  to 
have  taken  place  in  the  bankrupt's  financial  condition  during  that  time ; 
indeed,  it  seems  to  have  become  worse,  and  it  is  clear  that  the  bankrupt 
was  hopelessly  insolvent  when  he  ordered  and  received  the  goods.  And, 
considering  the  conduct  of  the  bankrupt  at  the  time  the  order  for  the 
goods  was  pven  the  salesman  of  the  Hobbie  Grocery  Company,  and 
the  other  evidence  in  the  case,  the  court  is  satisfied  tnat  the  bankrupt 
had  no  intention,  or  reasonable  expectation,  of  paying  for  the  goods, 
and  that  he  did  not  disclose  his  financial  condition  to  the  seller,  but,, 
on  the  other  hand,  willfully  misled  the  Hobbie  Grocery  Company  as 
to  his  condition,  and  deceived  them  into  the  belief  that  their  bill  would 
be  discounted  upon  delivery  of  the  goods. 

[4]  The  following  remarks  of  Justice  (afterwards  Chief  Justice) 
McClellan,  in  delivering  the  opinion  of  the  court  m  the  case  of  Max- 
well V.  Brown  Shoe  Co.,  114  Ala.  304,  21  South.  1009,  may  be  aptly 
quoted  in  regard  to  the  facts  of  the  instant  case : 

"One  who  comes  to  buy  goods  on  a  credit  Impliedly  represents  tbat  be  Is  or 
will  be  able  to  pay  for  tbem,  and  that  he  Intends  to  pay  for  them,  and  be  im- 
pliedly promises  to  pay  for  them ;  and  he  knows  that  the  seller  parts  with 
them  on  the  faith  of  these  Implied  representations  and  this  Implied  promise. 
If  in  fact  he  intends  not  to  pay  for  them,  •  •  •  and  Is  Insolvent  or  in 
falling  circumstances,  so  that  payment  cannot  be  coerced,  he  deceives  the  sell- 
er and  practices  a  fraud  upon  him  in  the  very  act  of  purchasing  bis 
property.  The  purchase  itself  being  a  representation  tbat  the  buyer  in- 
tends to  pay  tlie  price,  to  so  represent  or  profess  by  the  act  of  purcbasin? 
when  in  truth  tie  Intends  to  do  the  contrary,  'Is  as  clear  a  case  of 
misrepresentation  and  of  fraud  as  could  be  made.'  Bigelow  on  Frauds, 
4S4 ;  Swift  V.  Rounds  [19  B.  1.  527,  35  Atl.  45]  33  L.  B.  A.  561  [61  Am.  St.  Rep. 
791].  Obviously  there  need  be  no  misrepresentation  by  word  of  mouth,  and 
no  affirmative  cMieealment,  so  to  speak,  of  the  purchaser's  insolvent  condition, 
or  of  his  Intention  not  to  pay,  or  of  his  want  of  reasonable  expectation  of 
being  able  to  i>ay.  If  these  facts  esist,  and  are  not  disclosed,  the  seller,  pro- 
ceeding, and  known  by  the  purchaser  to  be  proceeding  on  the  assumption  of 
their  nonexistence,  or,  in  other  words,  on  the  assumption  tbat  the  purchaser 
is  solvent  and  intends  and  reasonably  expects  to  pay,  is  deceived  and  defraud- 
ed. *  *  *  A  sale  and  purchase  of  goods  Is  fraudulent  and  open  to  disaf- 
firmance by  the  seller,  when  the  purchaser  was  at  the  time  thereof  Insolvent, 
or  in  failing  circumstances,  and  had  the  design  not  to  pay  for  thent,  or  bad 
no  reasonable  expectation  of  being  able  to  pay  for  them,  and  either  represented 
tbat  be  was  solvent,  or  intended  to  pay,  or  bad  reasonable  expectation  pt 
being  able  to  pay,  or  failed  to  disclose  his  flnancial  condition,  or  the  fact  that 
he  did  not  intend  to  pay,  or  expect  to  be  able  to  pay,  for  the  goods." 

An  order  will  be  made  granting  the  petition  for  review  and  allowing 
the  reclamation. 
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UNITED  STATES  ▼.  AU'HA  PORTItAIiD  CEMENT  OO. 

(District  Court,  B.  D.  Pennsylratila.    Ifay  28,  1917.) 

No.  4072. 

PiXADnra  «=»350(!9-~Rdijc  iob  Jvwitant  oir  PLKAonroa — DvRsinirATiON 
or  QcssTioNs  or  Faot. 

Defendant  owned  certain  properties,  wblcb  It  bad  improved  by  an 
outlay  of  moneys,  which  brought  Its  total  cost  value  to  over  $800,000,  at 
which  valu£  It  was  carried  on  defendant's  books.  It  organized  a  sub- 
sidiary company,  to  which  soch  properties  were  transferred  In  exchange 
for  $2,000,000  In  stock,  substantially  all  of  the  stock  of  such  subsidiary 
company,  which  stock  was  distributed  among  defendant's  stockholders 
as  a  stock  dividend.  The  two  companies  then  merged  or  consolidated, 
with  a  capital  stock  of  $10,000,000,  which  was  distributed  among  the 
stockholders  of  the  two  companies  In  exchange  for  the  stock  held  by  them 
in  their  respective  companies.  The  government  aougbt  to  tax  the  differ- 
ence between  the  cost  value  of  such  properties  and  the  $2,000,000  for 
which  they  were  sold  as  a  profit.  Held  that,  where  the  affidavit  of  de- 
fense denied  that  there  was  In  fact  such  a  protlt,  this  was  a  question  of 
fact,  and  could  not  be  determined  on  a  rule  for  Judgment  for  want  of  a 
sufficient  affidavit  of  defense,  the  equivalent  of  a  demurrer. 

[Ed.  Note. — SV>r  other  cases,  see  Pleading,  Gent  Dig.  H  1076,  1077.J 

At  Law.  Action  by  the  United  States  against  the  Alpha  Portland 
Cement  Company.  On  rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defense.    Rule  discharged. 

John  H.  Half,  Asst.  U.  S.  Atty.,  and  Francis  Fisher  Kane,  U.  S. 
Atty.,  both  of  Philadelphia,  Pa. 

Wm.  S.  Furst,  of  Philadelphia,  Pa.,  and  I/}uis  H.  Porter,  of  New 
York  City,  for  defendant 

DICKINSON,  District  Judge.  The  questiwi  involved  in  this  case 
may  be  said  to  be  a  very  narrow  one,  and  its  decision  to  turn  upon  a 
very  sharp  point  The  following  three  propositions  will  present  the 
positions  of  the  parties  to  the  controversy : .  From  the  viewpoint  of  the 
taxing  authorities  the  defendant  had  property  which  it  had  acquired  at 
a  price,  and  which  it  disposed  of  at  an  enhanced  price,  thereby  reaping 
at  taxable  profit  From  the  viewpoint  of  the  defendant,  the  whole 
transactiou  was  nothing  more  than  a  revaluation  of  the  property.  The 
retort  of  the  United  States  is  that  the  defendant  declared  it  had  made 
a  sale  of  its  property  at  an  advance  in  price,  that  it  received  payment  at 
an  advanced  price,  and  that  it  could  not  have  done  what  it  did  do,  nor 
have  enjoyed  the  benefits  of. the  transaction,  unless  the  transaction  had 
in  fact  been  what  on  its  face  it  was.  The  defendant  in  consequence 
will  not  be  heard  to  deny  that  it  received  the  profit  it  thus  is  shown  to 
have  received.  It  is  thus  seen  that  we  are  down  to  the  determination  of 
a  fact,  and  as  the  facts  must  be  sought  in  the  affidavit  of  defense,  the 
quest  is  narrowed  to  an  inquiry  into  what  the  affidavit  discloses. 

The  thing  over  which  there  is  controversy  is  one  of  the  creations  of 
those  Aladdins  of  finance  who  employ  their  genius  in  the  reorganiza- 
tion of  corporations.     The  defendant  company  February  24,   1909, 
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bought  a  property  known  as  the  "Buckhorn."  The  price  was  $415,- 
000.  It  also  bought  for  $416,627.27  a  number  of  shares  of  the  stock 
of  the  Catskill  Cement  Company,  together  with  letters  patent  No.  677,- 
870,  issued  for  an  invention.  We  state  these  as  purchases  made  by  the 
defendant,  ignoring  the  fact  that  the  purchases  were  made  in  the  names 
of  others  for  it.  The  defendant  company  had  a  capital  stock  of  $2,- 
000,000.  What  may  be  aptly  termed  as  a  plan  of  reorganization  was 
adopted.  This  involved,  as  part  of  the  details,  the  organization  of  a 
subsidiary  company  and  the  subsequent  consolidation  of  the  two  com- 
panies, the  mei^ed  corporation  having  a  capitalization  of  $10,000,000. 
Other  details  of  this  plan  of  reorganization  were  that  this  subsidiary 
company,  subsequently  organized  under  the  name  of  Cement  Manufac- 
turing Company,  was  given  an  authorized  capital  of  $2,001,000,  $1,000 
of  which  was  issued  for  cash,  and  $2,000,000  for  property.  The  cash 
stock  was  issued  to  individuals,  to  whom  the  stock  was  nominally  is- 
sued. The  real  owner  of  it,  however,  was  the  defendant  company.  The 
subsidiary  company  then  issued  its  stock  to  the  par  value  of  $2,000,- 
000,  receiving  tiierefor  the  Buckhorn  property  above  mentioned.  This 
$2,000,000  of  the  stock  of  Cement  Manufacturing  Company  went  to 
the  defendant  company  and  was  distributed  by  it  among  its  stockhold- 
ers as  a  property  dividend.  The  Cement  Manufacturing  Company 
and  the  original  company,  now  the  defendant  company,  were  then 
merged  or  consolidated  under  the  name  of  the  latter  company,  and  the 
consolidated  company  was  given  a  capital  stock  of  $10,000,000,  as 
originally  planned.  This  capital  stock  was  in  the  form  of  $2,000,000 
preferred  and  $8,000,000  common  shares  of  that  nominal  par  value. 
The  $2,000,000  of  preferred  stock  was  issued  to  the  Cement  Manufac- 
turing Company  stockholders  and  the  $8,000,000  of  common  to  the 
stofldiolders  of  the  original  defendant  company,  in  exchange  for  the 
stock  they  held  of  their  respective  companies.  It  may  be  added  as  a 
fact  that  the  properties  above  mentioned  of  the  original  company  de- 
fendant have  been  developed  and  improved  at  an  outlay  of  moneys 
which  brought  these  assets  of  the  company,  as  the  books  of  account  had 
been  kept,  up  to  a  total  asset  value,  as  carried  upon  the  books,  of  $868,- 
315.01.  Whether  the  original  defendant  company  had  other  assets  to 
represent  its  total  capitafization  of  $2,000,000  we  do  not  know,  and  the 
fact  is  of  no  importance,  as  in  financial  transacticms,  such  as  the  one 
under  consideration,  a  few  millions,  more  or  less,  is  a  negligible  sum. 
Assuming  the  assets  represented  by  the  figures  $826,315.01  to  be  the 
whole  of  its-possessions,  we  have  this  state  of  affairs  existing  at  different 
times  or  during  the  whole  time.  It  may  help  to  clarify  our  view  by 
stating  separately  the  conditions  (1)  as  affecting  stockholders;  (2)  as 
affecting  the  company ;  (3)  the  transaction  as  it  was ;  and  (4)  the  trans- 
action as  it  was  made  to  appear  to  be. 

1.  The  stockholders  at  first  held  certificates  of  stock  representing 
shares  in  the  assets  of  the  original  defendant  company.  These  assets 
(as  we  are  assuming)  had  been  acquired  by  the  company  at  a  cost  of 
$868,315.01,  and  had  been  so  entered  on  the  books  of  the  company. 
The  certificates  of  stock,  as  a  mode  of  expressing  the  proportionate 
shares  of  the  stockholders  in  the  assets,  represented  the  entire  hold- 
ings of  the  company  by  the  figures  $2,000,000,  or  tliis,  was  given  as  the 
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nominal  par  value  of  the  total  nmnber  of  ownership  diares  into  whidi 
its  ownership  was  divided.  When  the  transaction  was  done,  die  stock- 
holders had  precisely  what  they  had  before,  so  far  as  ownership  of  as- 
sets goes.  The  books  of  account  had  been  rewritten,  so  as  to  show 
that  the  assets  had  cost  the  company  $10,000,000,  instead  of  $868,- 
315.01,  and  the  certificates  of  stock  had  been  reprinted,  so  as  to  rep- 
resent the  total  ownership,  in  which  the  stockholders  shared,  by  the 
figures  $10,000,000,  instead  of  ^,000,000.  Intermediately  the  stock- 
holders, instead  of  holding  certificates  of  stock  in  the  Alpha  Portland 
Cement  Company  for  $2,000,000,  representing  the  entire  ownership  in 
which  they  shared,  held  also  for  an  instant  of  time  certificates  of  stock 
in  the  Cement  Manufacturing  Company  for  $2,001,000,  representing 
the  entire  ownership  in  which  they  shared  the  latter  company. 
.  2.  At  the  end  of  the  transaction,  the  defendant  company  had  precise- 
ly what  it  had  before.  Its  bookkeeping  figures  had  been  changed'  as  to 
the  value  of  its  assets  from  $868,315.01  to  $10,000,000,  and  there  had 
been  a  like  change  in  the  figures  of  its  cafMtal  stock  account  from  $2,- 
000,000  to  $10,000,000.  The  Cement  Manufacturing  Company  had 
intermediately  enjoyed  a  transitory  life  of  short  duration. 

3.  The  real  transaction  was  notniog  more  than  effecting  a  reorgan- 
ization of  the  defendant  company,  for  the  purpose  of  increasing  its 
nominal  capital,  in  the  sense  of  changing  the  figures  which  represented 
its.  total  stock  issue. 

4.  The  transaction  as  it  .was  made  to  appear  to  be  was  ibis:  The 
company  owned  the  Buckhom  and  other  property  already  mentioned. 
It  carried  them  upon  its  books  at  a  cost  value  of  $868,315.01.  It  sold 
them  for  $2,000,000,  and  reinvested  the  money  received  in  the  stock 
of  the  Cement  Manufacturing  Company.  It  then  declared  a  dividend, 
payable,  not  in  money,  but  in  this  stock  of  $2,000,000  representing  the 
profit  of  $1,131,684.99  received  on  this  sale,  and  the  balance  received 
through  an  enhancement  in  value  of  other  assets.  Its  stockholders 
then  exchanged  this  $2,000,000  of  stock  in  the  Cement  Manufacturing 
Company  for  preferred  stock  of  the  defendant  merged  company  of 
like  nominal  value. 

The  thing  done  belongs  to  the  legerdemain  of  finance.  The  taxing 
authorities  claim  the  transaction  discloses  a*  profit  made  during  the 
year  of  $1,131,684.99,  and  this  results  as  a  legal  judgment  from  the 
facts  revealed  by  the  affidavit  of  defense.  The  defendant  denies  the 
conclusion,  but  denies  it  as  a  fact  conclusion.  This  brings  us  to  the 
question  of  whether  what  is  to  be  found  is  to  be  found  as  a  conclusion 
of  law  or  as  a  finding  of  fact.  This  is  the  fine  point  spoken  of,  to  which 
the  discussion  is  reduced.  We  think  the  case  is  one  to  be  determined  by 
a  finding  of  fact,  and  in  the  face  of  the  denials  of  the  affidavit  we  do 
not  see  our  way  clear  to  find  the  essential  fact  in  favor  of  the  plain- 
tiff. The  question  is  a  trial  question,  and  cannot  be  determined  on  a 
demurrer,  the  legal  equivalent  of  which  the  present  motion  is. 
.    The  rule  for  judgment  is  dischai^ed. 
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MADDEN  7.  NOBTHBBN  PAC.  EX.  00. 
(District  Oourt,  W.  D.  Washington,  N.  D.    May  5,  1917.) 

No.  3596. 

Mastkb  ahd  SraTAnT.«s»401 — ^Wobkukk's  GoxpsnBAnoN  Aot— Pixadino  as 
Dkvkrsb. 

Under  Indnstrlal  Insurance  Act  Wash.  (T^aws  1911,  p.  362)  {  8,  de- 
priving employers  In  default  In  the  payment  of  premiums  of  the  benefits 
thereof,  and  making  them  liable  to  suit  by  the  Injured  workman,  and 
Bev.  St  i  721  (Comp.  St  1916,  i  1S38),  providing  that  the  lavrs  of  the  sev- 
eral states  shall  be  regarded  as  rules  of  decision  In  trials  at  common  law. 
where  a  third  person  seeks  to  evade  liability  for  Injuries  on  the  ground 
that  the  Insurance  Act  provides  the  exclusive  remedy,  compliance  by  the 
Injured  person's  employer  with  snch  act  is  an  affirmative  defense,  to  he 
pleaded  and  proved  by  such  defendant 

At  Law.  Action  by  Minnie  E.  Madden  against  the  Northern  Pacific 
Railway  Company.  On  demurrer  to  the  complaint  Demurrer  over- 
ruled. 

James  T.  Lawler,  of  Seattle,  Wash.,  for  plaintiff. 
Charles  H.  Winders,  of  Seattle,  Wash.,  for  defendant. 

NETERER,  District  Judge.  This  is  an  action  by  the  plaintiff,  sur- 
viving widow,  to  recover  from  the  defendant  damages  occasioned  be- 
cause of  the  death  of  her  husband,  which  she  charges  is  due  to  the  neg- 
ligence of  the  defendant  company.  The  complaint,  in  substance,  al- 
leges that  the  deceased  was  employed  by  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company,  and  that  while  in  the  due  course  of  his  em- 
ployment the  defendant  Northern  Pacific  Railway  Company  ran  into 
and  upon  the  engine  upon  which  the  deceased  was  employed,  negli- 
gently and  carelessly  causing  his  death.  The  defendant  demurs  to  the 
complaint,  on  the  ground  that: 

"It  does  not  state  facts  suiflcient  to  eonstltute  a  cause  of  action  against 
the  defendant" 

And  further: 

"That  this  court  has  no  Jurisdiction  of  the  subject-matter  of  this  action,  for 
the  reason  that  It  afllnnatlvely  appears  under  the  allegations  of  plain- 
tiff's complaint  that  at  the  time  of  the  fatal  accident  to  Theodore  V.  Mad- 
den, on  account  at  whose  death"  this  action  Is  brought,  said  Madden  was 
working  in  the  course  of  his  employment  within  the  plant  and  upon  the  prop- 
erty of  his  employer,  within  the  city  of  Seattle,  King  county,  Washington,  and 
his  heirs  were  within  the  protection  of  what  Is  known  as  the  Workmen's  Com- 
(pensation  Act  of  the  state  of  Washington,  which  act  withdraws  the  Jurisdlc- 
tl<H)  of  all  courts  In  all  actions  for  wrongful  death  and  coming  thereunder." 

Defendant,  in  support  of  its  contention,  cites  Ross  v.  Erickson  Con- 
struction Co.,  89  Wash.  634,  155  Pac.  153,  L.  R.  A.  1916F,  319.  This 
was  an  action  to  recover  for  damages  claimed  to  have  been  occasioned 
by  reason  of  malpractice  of  the  attending  surgeon,  furnished  by  the 
master  at  the  time  of  the  injury,  pursuant  to  a  condition  of  the  em- 
ployment, whereby  $1  a  month  was  retained  out  of  the  wages  of  the 
employes  for  the  purpose  of  furnishing  medical  skill.    The  claim  tor 
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damages  sustained  on  account  of  the  primary  injury  had  been  present- 
ed to  the  Industrial  Insurance  Commisson  and  full  settlement  made. 
The  issue  before  the  court  was  whether,  under  the  circumstances,  the 
settlement  for  the  primary  injury  did  not  include  all  damages  occa- 
sioned, and  it  was  held  that  the  action  could  not  be  prosecuted.  Stertz 
V.  Industrial  Ins.  GMnmission,  91  Wash.  588,  158  Pac.  256,  also  cited  by 
the  defendant,  was  an  action  brought  against  the  Insurance  Commis- 
sion for  injury  caused  by  a  discharged  employ^,  who  waylaid  the  log- 
ging train  of  the  employer  and  wounded  one  and  killed  others  of  the 
•  workmen,  including  Stertz,  who  was  in  charge  of  the  train  as  fore- 
man. The  question  for  decision  was  whether  the"  plaintiff  was  killed 
in  the  course  of  his  employment,  either  upon  the  premises  or  away  from 
the  plant,  and  the  court  held  that  he  was  and  directed  judgment  against 
the  Commission.  In  Meese  et  al.  v.  Northern  Pacific  Ry.  Co.  CD.  C.) 
206  Fed.  222,  and  Northern  Pac.  R.  Co.  v.  Meese,  239  U.  S.  614,  36 
Sup.  Ct.  223,  60  L.  Ed.  467,  it  was  held  that  a  person  injured  "at  the 
plant,"  from  whatever  agency,  came  within  the  Industrial  Insurance 
Act. 
Section  8  (page  362,  Laws  191 1)  of  the  Insurance  Act  provides : 

"In  respect  to  any  injury  happening  to  any  of  hig  workmen  during  the 
period  of  any  default  In  the  payment  of  any  ppemlum  under  section  4,  the  de- 
faulting employer  shall  not,  if  such  default  be  after  demand  for  payment,  be 
entitled  to  the  benefits  of  this  act,  but  shall  be  liable  to  suit  by  the  injured 
workman    •    •    •    as  he  would  have  been  prior  to  the  passage  of  this  act." 

The  Legislature  in  the  same  act,  undertoc^  to  withdraw  all  phases  of 
liability  for  negligence  from  private  controversy,  and  provided  "sure 
and  certain  relief  for  workmen,"  and  abolished  "all  civil  actions  and 
civil  causes  of  action  for  such  personal  injuries,"  and  abolished  all 
jurisdiction  of  the  courts  over  such  causes  excejjt  as  in  the  act  pro- 
vided. The  Supreme  Court  of  Washington,  in  Acres  v.  Fredcridt  & 
Nelson  Co.,  79  Wash.  402,  140  Pac.  370,  held  that  it  was  the  duty  of 
the  party  invoking  the  Industrial  Insurance  Act  provisions  to  olead  and 
prove  compliance  with  the  act,  in  view  of  the  provisions  of  section  8, 
supra,  and  the  same  court  in  Reynolds  v.  Day,  79  Wash.  499,  at  page 
507,  140  Pac.  681,  at  page  685,  L.  R.  A.  1916A,  432,  said:     ' 

"We  again  impress  the  fact  that  the  common-law  action  may  still  be  main- 
tained and  its  remedy  enforced  as  against  an  employer  in  this  state  in  all 
eases  not  specifically  covered  by  the  Industrial  Insurance  Act.  Moreover,  the 
Industrial  Insurance  Act,  upon  which  the  respondents  rely  as  the  sole  mani- 
festation of  a  public  policy  of  this  state  inimical  to  the  common-law  action, 
uxpre.ssly  excepts  cases  where  the  employer  is  in  default  in  his  contribution  to 
the  statutory  insurance  fund.  We  have  held  that  such  payment  is  a  matter 
of  afilrmative  defence,  which  must  be  pleaded  and  proved,  in  order  to  defeat  an 
action  at  law  against  the  employer  for  injury  to  his  employ^" 

With  equal,  if  not  greater,  emphasis  would  this  apply  to  a  third  per- 
son who  committed  the  injury,  if  seeking  to  evade  liability  by  reason  of 
the  provisions  of  the  act,  to  show  that  the  employer  of  the  injured  per- 
son had  complied  with  its  requirements.  The  same  court,  in  Replogle 
V.  Seattle  School  District  No.  1,  84  Wash.  581,  at  page  584,  147  Pac. 
196,  at  page  197,  said : 

"This  court,  in  an  action  for  personal  injuries  prosecuted  by  a  seivant 
against  his  master,  held  that  It  was  the  duty  of  the  latter  to  plead  and  prove  a 
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compliance  with  the  Indnstrlal  lOBurance  Act  as  a  tiondttlMi  precedent  to 
maMng  the  objection  that  the  Industrial  Insurance  Law  bad  withdrawn  the 
action  from  the  courts." 

The  rule  of  procedure  in  the  state  court,  I  think,  should  apply  in 
this  case.    Section  721,  Rev.  Stat.  U.  S.  (Comp.  St.  1916,  §  1538). 

Under  these  decisions  the  complaint  is  sufficient,  and  the  demurrer  is 
overruled. 


UNITED  STATES  ex  reL  LAZARUS  v.  BROWN,  Commander  of  the  First 
Regiment  of  the  National  Guard  of  Pennsylranla,  et  aL 

(District  Oourt,  E.  D.  Pennsylvania.    May  23,  1&17.) 

No.  S. 

1.  ASITT    AND    NAVT    I>.    lil(8) — MlLITABT    COTTBTS — FEBSONS    SUBJECT    TO    JU- 

BISDICnOR. 

Though  an  enlistment  by  a  person  under  military  age  was  voidable  at 
the  election  of  his  parents,  it  was  a  lawful  enlistment,  and  subjected  him 
to  military  authority,  and  to  the  tribunals  constituted  to  try  military 
offenses,  until  saCb  enlistment  was  terminated  by  the  parents'  election  to 
nulUfy  It. 

[Ed.  Note. — For  other  cases,  see  Army  and  Navy,  Cent  Dig.  i  92.] 

2.  Abut  and  Navt  «=>44<3) — Mhjtakt  CouBfrs— Pessons  Sttbjbot  to  Jubis- 

DicnoN. 

Where  a  person  enlisting  while  under  military  age  committed  military 
offenses  before  his  father's  election  to  tennlnate  the  enlistment,  for  which 
he  was  taken  into  custody  by  the  military  authorities  before  the  Issuance 
of  a  writ  of  habeas  corpus  upon  his  behalf,  the  military  court  had  Ju- 
risdiction to  try  him  for  such  offenses,  though  he  was  not  taken  into 
custody  before^the  father's  election  to  terminate  the  enlistment. 

[Ed.  Note. — For  other  cases,  see  Army  and  Navy,  Cent  Dig.  §  92.] 

3.  Arxy  ard  Navt  «3>19 — Enlistment  or  Minobs — Right  to  Detain. 

The  military  authorities  cannot  detain  an  enlisted  man  by  virtue 
of  his  contract  of  enlistment,  made  while  under  military  age  and  termi- 
nated by  tbe  election  of  bis  parents  or  guardians. 

[Ed.  Note. — For  other  cases,  see  Army  and  Navy,  Cent.  Dig.  {{  45-fiO.] 

4.  Habeas  Cobpus  «S3l09 — Pebsons  Undeb  Conibol  or  Miutabt  Authobi- 

ties. 

In  a  habeas  corpus  proceeding  to  secure  the  r^ease  of  an  enlisted  minor, 
whose  father  has  elected  to  terminate  the  enllstiuent,  where  It  appears 
that  tbe  minor  Is  In  custody  for  offenses  against  the.  military  law  and 
tbe  army  regulations,  committed  during  tbe  teim  of  enlistment  and  before 
its  termination  by  tbe  father's  election,  he  will  be  remanded  to  the  cus- 
tody of  the  military  authorities,  to  answer  to  the  charges  preferred  and 
to  carry  out  any  sentence  Imposed,  but  thereupon  to  be  released  from  such 
custody. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cbrpus,  Cent  Dig.  {{  97,  98.J 

Habeas  corpus  by  the  United  States,  on  relation  of  Harry  J.  I^az- 
arus,  against  Lieut.  Col.  Millard  D.  Brown,  Commander  of  the  First 
Regiment  of  the  National  Guard  of  Pennsylvania,  now  in  the  service 
of  the  United  States  Army,  and  another.  On  hearing  upon  petition 
and  return  of  writ    Relator  remanded  conditionally. 

®=9For  other  cases  see  same  topic  ft  KST-NUUBER  in  all  Kejr-Numbered  OiKests  &  Indexes 
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A.  L.  Moise,  6f  Philadelphia,  Psl,  for  petitioner, 
Francis  Fisher  Kane,  U.  S.  Dist.  Atty.,  of  Philadelphia,  Pa.,  for 
respondents. 

DICKINSON,  District  Judge.  The  petition  for  the  writ  in  this  case 
is  by  the  parent  of  the  relator.  It  is  based  upon  the  proposition  of 
fact  that  the  relator  was  under  military  age  at  the  time  he  entered  the 
service.  There  has  been  no  traverse  of  the  return.  We  must,  in  con- 
sequence, take  the  facts  'as  presented  by  the  return.  The  questions  be- 
fore us  are  in  further  consequence  raised  as  upon  a  demurrer  to  the 
return.  The  return  sets  forth  two  independent  grounds  of  detention. 
The  first  is  based  upon  the  fact  of  enlistment  of  the  relator  and  of 
actual  military  service.  The  second  is  that  the  relator  is  in  custody 
of  the  military  authorities,  because  of  alleged  offenses  committed 
against  the  military  law  and  army  regulations,  and  his  commitment  to 
answer  to  the  military  tribunal  havittg  jurisdiction  to  try  such  offenders. 

[1}  That  the  relator  was  under  military  age  when  he  enlisted,  and 
his  enlistment,  because  of  this,  voidable  at  the  election  of  his  parents, 
is  conceded.  If,  therefore,  this  were  the  only  cause  of  detention  set 
op  in  the  return,  the  relator  must  be  disdharged  from  custody.  It  must 
be  observed,  however,  that  the  concession  is  not  of  the  principle  that 
the  enlistment  was  void,  and  by  reason  of  this  the  relator  never  sub- 
ject to  militaiy  authority,  but  that  the  enlistment  is  voidable  only  at 
the  election  of  the  parents  or  guardian  of  the  minor,  whose  right  of 
custody  of  the  relator  thereby  becomes  superior  to  that  of  the  military 
authorities.  This  admission  of  the  judge  advocate  and  of  counsd  for 
the  United  States  is  in  accordance  with  the  ruling  in  Re  Morrissey, 
137  U.  S.  157,  11  Sup.  Ct,  57,  34  L.  Ed.  644.  The  enlistment  of  the 
relator  was,  therefore,  a  lawful  enlistment,  and  subjected  him  to  mili- 
tary authority  and  to  the  tribunals  constituted  to  try  military  offenses 
until  such  enlistment  was  terminated  by  the  election  of  the  parents  to 
nullify  it.  This  election,  for  the  purposes  of  this  case,  may  be  said  to 
have  been  exercised  on  May  15th.  It  is  averred  that  before  that  date 
the  relator  had  committed  offenses  against  the  military  law.  One  of 
these  is  voiced  in  the  charge  of  what  is  termed  a  fraudulent  enlistment, 
but  it  is  clear  that  the  acts  charged  to  have  been  committed  do  not 
constitute  a  military  offense.  No  point  need  be  made  of  this,  however, 
for  the  reason  that  other  acts  are  charged  which  admittedly  are  of- 
fenses, if  the  charge  turns  out  to  be  well  founded. 

[t]  A  point  is  made,  however,  of  the  further  facts  that,  although 
the  alleged  offenses  were  committed  before  the  parents'  exercise  of 
their  election  to  terminate  the  enlistment,  the  relator  was  not  taken 
into  custody  until  after  the  exercise  of  this  election,  although  again  this 
was  before  the  writ  issued,  and  the  relator  was  in  fact  in  custody  to 
answer  to  these  charges  before  the  writ  of  habeas  corpus  issued,  and, 
of  course,  at  the  time  of  the  return  day,  and  of  this  hearing  thereon. 
The  relator  having  been  subject  to  the  jurisdiction  of  the  military  tri- 
bunal which  will  pass  upon  the  offenses  charged  at  the  time  the  offenses 
are  charged  to  have  been  committed,  the  military  authorities  may  as- 
sert and  exercise  their  jurisdiction  to  try  the  offender.    We  are  of 
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opinion  that  the  lawfulness  of  the  exercise  of  this  jurisdi'ction  tunis 
upon  the  two  facts:  First,  that  the  allied  offenses  were  committed 
before  the  termination  of  die  enlistment  by  the  election  of  the  parent ; 
and,  secondly,  that  the  relator  was  in  custody  of  the  military  authori- 
ties to  answer  to  these  charges  when  the  writ  issued,  the  return  was 
made,  and  the  hearing  thereon  had.  This  conclusion  is  in  accordance 
with  the  following  cases:  Hoskins  v.  Dickerson,  239  Fed.  278,  — 
C.  C.  A. ;  Hoskins  v.  Pell,  239  Fed.  279,  —  C.  C.  A. . 

[3,  4]  The  logic  of  the  arguments  addressed  to  us,  in  which  we  un- 
derstand all  counsel  to  concur,  leads  to  two  conclusions :  One  is  that, 
if  no  cause  of  detention  of  the  relator  s^peared,  other  than  his  con- 
tract of  enlistment,  which  by  reason  of  his  being  under  military  age 
had  been  terminated  at  the  electicxi  of  his  parents  or  guardian,  he 
would  be  in  law  entitled  to  be  set  at  liberty.  The  other  is  that,  it 
appearing  that  the  relator  is  in  custody  to  answer  military  charges  be- 
fore the  military  tribunals  for  offenses  against  the  military  law  and 
the  army  r^ulations,  committed  during  the  term  of  his  enlistment  and 
before  this  had  been  terminated  by  the  election  of  his  parents,  the  re- 
lator should  be  remanded  to  the  custody  of  the  defendant  to  answer  to 
the  charges  thus  preferred.  All  that  remains,  therefore,  is  to  fix!  the 
terms  of  tiie  order  now  to  be  made.  The  order  might  take. the  form, 
followed  in  Hoskins  v.  Dickerson,  of  simply  remanding  the  relator 
to  the  custody  of  the  military  authorities,  and  the  writ  dismissed  with- 
out preju(Mce  to  the  right  of  the  parent  to  seek  the  relief  asked,  if  such 
custody  was  unlawfully  prolonged.  It  seems,  however,  to  be  good 
practice,  and  through  being  a  more  definite  disposition  of  the  case  a 
method  more  convenient  to  the  military  authorities,  in  which  view 
we  understand  all  of  counsel  to  concur,  to  now  make  a  final  disposition 
of  all  the  questions  involved  through  such  form  of  order' as  will  dis- 
pose of  all  of  them,  and,  because  of  this,  dispose  of  the  whole  case 
now,  without  the  necessity  for  further  proceedings. 

The  order  is  that  the  relator  be  remanded  to  fiie  custody  of  the  de- 
fendants, or  other  proper  military  authorities,  to  be  held  for  trial  be- 
fore proper  military  tribunals  on  the  charges  preferred  against  him, 
and  after  the  termination  thereof,  and  also  the  satisfaction  and  carry- 
ing out  of  any  sentence  which  may  be  imposed  upon  him,  be  thereupon 
released  from  such  custody  and  committed  to  the  petitioner  as  his 
parent  and  guardian.  The  costs  of  tiiis  writ  and  these  proceedings  to 
be  paid  by  the  relator. 
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PORT  OP  SEATTLE  v.  OREGON  ft  W.  fi.  CO.  «t  aL 

(District  Court,  W.  D.  Washington,  N.  D.    May  8,  1917.) 

So.  ll»-Bu 

1.  Seuovai.  of  Cattsks  «=»86(6) — PBririon  fob  BiacovAi/— Amount  nt  Con- 

TBOVEBST. 

Where  no  issue  was  taken  as  to  the  averment  In  a  petition  for  removal 
of  an  action  to  the  federal  court  that  the  amount  In  controversy  exceeded 
$3,000,  such  averment  must  be  considered  conceded. 

[Ed.  Note. — For  other  cases,  see  Bemoval  of  Causes,  Cent  Dig.  fS  132, 
176.] 

2,  Injunotion  4s»114(1) — ^Pastixs — Beai.  Fabtt  vs  Irtebkst— Tidki.aiidb— 

State. 

Under  Laws  Wash.  1913,  p.  684,  declaring  that,  where  waterways  cover- 
ing tldelands  are  within  the  territorial  limits  of  any  port  district,  the 
duties  assigned  to  the  state  land  commissioner  shall  be  exercised  by  tne 
port  commission  of  such  district,  the  rentals  being  apportioned  between 
the  county  treasurer  and  the  state  treasurer,  and  that  nothing  shall  con- 
fer upon,  create,  or  recognize  in  any  abutting  owner  any  right  or  privilege 
to  such  property,  the  state  has  no  interest  in  tldelands  located  within  a 
port  district,  and  hence,  in  a  suit  by  the  district  to  enjoin  one  asserting 
ownership  from  ezerdsing  control  over  such  lands.  Is  not  a  party  in 
interest. 

[Bd.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  i  202.] 

S,  BxMovAL  OF  Cattses  €=>48 — Sepabablx  Contbovebst — Pabtt  in  Intkbest. 
A  railroad  company  executed  a  lease  to  abutting  tldelands,  but  its  Usa- 
ant  attorned  to  the  port  district  in  which  the  lands  were  located.  The 
port  district  sued  the  railroad  company  and  its  tenant,  praying  tliat  the 
railroad  company  be  enjoined  from  exercising  any  control  over  the  lands, 
and  that  an  accounting  t>e  had  between  the  company  and  its  tenant. 
Held  that,  as  the  port  district  could  obtain  no  greater  relief  against  tne 
tenant  than  had  been  secured  by  the  attornment,  the  tenant  was  not  a 
necessary  party,  and  the  controversy  was  separable,  so  that  the  railroad 
company,  which  was  a  citizen  of  a  state  other  theui  that  of  which  the 
port  district  and  the  tenant  were  citizens,  might  remove  the  cause  to 
the  federal  court. 

[Ed.  Note. — For  otber  cases,  see  Removal  of  Causes,  Coit.  Dig.  {{  93, 
84.] 

4.  Reuoval  or  Causes  «=>74 — Amount  Involved — Lease  of  Pbopebtt. 

Where  the  prayer  of  a  complaint  was  to  enjoin  defendant  fttWD  exerda- 
tng  control. over  land  forever,. and  not  for  the  time  for  which  it  was  de- 
mised, the  value  of  the  land,  and  not  the  rents  reserved  by  the  lease,  fixes 
the  amount  in  controversy. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  8{  130, 
131.] 

At  Law.  Bill  by  the  Port  of  Seattle  against  the  Oregon  &  Wash- 
ington Railroad  Company  and  another.  The  action  was  removed  to 
the  federal  court  on  petition  of  the  first-named  defendant.  On  motion 
to  remand.    Motion  denied. 

C.  J.  France,  of  Seattle,  Wash.,  for  plaintiff. 

Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle,  Wash.,  for  moving  de- 
fendant. 

e=»For  oUier  cases  sm  iam«  topic  A  KBT-NUMBER  in  all  Key-NiimlMred  Dlswta  *  Indexaa 
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PORT  or  8BATTLE  V.  OBEOON  *  W.  B.  CO.  987 

NETERER,  District  Judge.  The  Seattle  port  commission  has  filed 
a  bill  of  complaint  against  the  defendants,  in  which  it  seeks  to  enjoin 
the  defendant  Oregon  &  Washington  Railroad  Company  from  exercis- 
ing any  jurisdiction  over  a  certain  waterway  abutting  upon  property  in 
Seattle  described  in  the  bill  of  complaint,  and  also  a  plea  directing  that 
the  Oregon  &  Washington  Railroad  Company  reform  a  certain  lease 
executed  to  J.  F.  Duthie  &  Co.  covering  certain  tidelands,  and  for 
certain  accounting  between  the  defendant  companies.  Petition  for 
removal  is  filed  by  the  defendant  Oregon  &  Washington  Railroad  Com- 
pany on  the  ground  of  diverse  citizenship  and  separable  controversy, 
alleging  that  the  amount  involved  is  in  excess  of  $3,000. 

'[1]  It  is  contended  on  the  part  of  the  plaintiff  that  Duthie  &  Co.  is 
a  Washington  corporation,  and  hence  the  cause  is  not  removable  on  the 
ground  of  diverse  citizenship.  It  is  also  contended  that  the  rental 
value  of  the  land  invcJved,  as  shown  by  the  lease  attached  to  the  com- 
plaint and  made  a  part  thereof,  is  $1,728.96,  and,  further,  that  the  state 
of  Washington  is  a  real  party  iii  interest,  in  that  it  reserved  interest 
in  tidelands,  pursuant  to  the  provisions  of  chapter  168,  Laws  Wash. 
1913,  and  that  it  has  legislated  with  relation  to  the  use  of  water  areas 
between  the  boundaries  thereof  and  government  pier  lines,  and  pro- 
vided for  disposition  of  receipts  therefrom.  The  moving  defendant 
contends  that  the  amount  involved  is  in  excess  of  $3,000 ;  and,  no  issue 
being  taken  to  the  allegations  of  the  petition  for  removal,  that  must  be 
conceded,  and  likewise  that  there  is  a  separaUe  controversy,  that  is  dis- 
closed by  the  face  of  the  complaint,  and  that  Duthie  &  Co.  is  not 
a  real  party  in  interest,  and,  further,  that  the  state  of  Washington  is 
not  a  party  to  this  proceeding,  nor  is  it  the  real  party  in  interest. 

[2]  There  is  nothing  disclosed  upon  the  face  of  the  com[^aint  or  the 
petition  for  removal  which  would  indicate  to  the  codrt  any  interest  in 
the  controversy  on  the  part  of  the  state  of  Washingtom,  but  on  argu- 
ment the  court's  attention  was  called  to  Session  Laws  1913,  supra,  and 
the  thought  emphasized  that  the  entire  control  of  the  waterway  and 
the  lands  in  dispute  is  in  the  state,  and,  such  being  the  fact,  that  the 
state  is  the  real  party  in  interest.  On  page  584,  Laws  1913,  supra,  it  is 
provided : 

"In  any  case  where  such  waterway  shall  be  wlttaln  the  terrltoilal  Umlts 
ot  the  port  district  j^ven  under  the  laws  of  the  state  of  Washington,  the  du- 
ties herein  assigned  to  the  state  land  comndssioner  shall  be  ezerdaed  by  the 
port  confmlsslon  of  such  port  district,  and  In  every  case  the  rentals  received 
shall  be  disposed  of  as  follows.    •    •    •  " 

And  it  is  then  provided  that  75  per  cent,  shall  be  paid  to  the  county 
treasurer  in  which  the  district  is  situated  and  25  per  cent,  to  the  state 
treasurer.    It  further  provides  that : 

"Nothing  herein  contained  shall  confer  upon,,  create  or  recognize  in  an}' 
abutting  owner  any  right  or  privilege  In  or  to  any  strip  of  waterway  abutting 
any  street  and  between  prolongations  of  the  lines  of  such  streets,  but  the 
control  of  right  to  use  such  strip  Is  hereby  reserved  to  the  state  of  Washing- 
ton, except  that  In  cases  situated  In  a  port  district  such  control  and  use  shall 
vest  In  sncb  port  district." 

From  an  examination  of  the  act  I  think  it  is  apparent  that  it  was  the 
intent  and  purpose  of  the  state  that  all  interest  of  the  state  was  vested 
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in  the  port  district,  and  hence  the  state,  so  far  as  the  issue  here  is  con- 
cerned, is  not  a  party  in  interest. 

[3]  I  think  there  is  a  separable  controversy.  I  do  not  think  that 
Duthie  &  Co.  is  a  real  party  in  interest.  Whatever  interest  Duthie  & 
Co.  asserted  by  reason  of  the  lease  from  the  Oregon  &  Washington 
Railroad  CcMnpany  was  surrendered  to  the  port  of  Seattle  by  attorning 
to  it  in  the  execution  of  the  lease  with  the  port  of  Seattle.  All  of  the 
rights  which  the  port  of  Seattle  could  hope  to  obtain  frwn  Duthie  & 
Co.  by  decree  of  the  court  already  are  vested  in  it  by  the  operation  of 
the  lease  executed  voluntarily  by  the  said  defendants.  Hence  the  de- 
fendant Duthie  &  Co.  is  not  a  party  in  interest  to  determine  the  issue 
between  the  port  of  Seattle  and  the  defendant  Oregon  &  Washington 
Railroad  Company.  If  an  accounting  is  necessary  b«tween  the  Oregon 
&  Washington  Railroad  Company  and  Duthie  &  Co.,  that  is  a  concern 
of  theirs,  and  not  of  the  port  of  Seattle ;  nor  is  the  court  concerned 
about  that  in  this  case. 

[4]  The  amount  involved  the  court  must  find  to  be  in  excess  of  $3,- 
000.  The  rental  value  of  the  property  in  dispute  for  three  years  is  not 
the  criterion  of  the  value  of  the  property.  The  object  of  the  i^ayer  of 
the  complainant  is  not  to  enjoin  the  defendant  from  exercising  acts  of 
ownership  over  the  land  in  dispute  for  the  period  of  the  lease,  but  for- 
ever. Hence,  in  view  of  the  allegations  of  the  petition  for  removal  as 
to  value,  the  court  must  find  that  the  value  is  such  as  to  bring  it  within 
the  jurisdiction  of  this  court. 

The  motion  to  remand  is  denied. 


cm  OF  SEATTLE  v.  BEER'S  BLDG.  CO.  et  aL 

(District  Court,  W.  D.  Waabington,  N.  D.    A»rU  20,  1817.) 

No.  3563. 

Rbmovai.  of  Causes  ^=>49(2) — Divebsity  or  Citizehsbif— Sefababi;.!  Con- 

TBOVSBSY. 

In  an  action  for  breach  of  a  buUdlog  contract  against  the  contractor 
and  the  surety  on  its  bond  for  performance  of  ttie  contract,  there,  is  but 
one  caaBe  of  action,  and  the  controvenBy  is  not  separable,  within  the 
ineaniug  of  the  reuioval  statute. 

[Ed.  Nota — For  other  cases,  see  Remoral  of  Causes,  Cent.  Dij;.  {  86L] 

At  Law.  Action  by  the  City  of  Seattle  against  the  Beer's  Building 
Company  and  the  Guardian  Casualty  &  Guaran^  Company.  On  mo- 
tion to  remand  to  state  court.    Motion  granted. 

Hugh  M.  Caldwell,  Corp.  Counsel,  and  Robert  H.  Evans,  Asst.  Corp. 
Counsel,  both  of  Seattle,  Wash.,  for  plaintiff. 
Grinstead  &  L^ube, .of  Seattle,  Wash.,  for  defendant  Guaranty  Co.- 

NETERER,  District  Judge.  This  action  has  been  removed  to  this 
court  from  the  state  court  on  the  petition  of  the  defendant  Guardian 
Casualty  &  Guaranty  Company.  Motion  to  remand  is  now  made  by 
the  plaintiff. 

QssFor  other  case*  ■••  mod*  topic  *  KEY-NUMBER  ln«ll  Kor-Numkand  DlgMU  *  Indczaa 
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The  petition  for  removal  alleges  separable  controversy  and  fraudu- 
lent joinder.  It  appears  upon  the  face  of  the  ccMnplaint  that  the  plain- 
tiflE  is  a  municipal  corporation  of  Washington ;  that  the  Beer's  Build- 
ing Company  is  a  corporation  organized  tmder  the  laws  of  the  state  of 
Washington,  and  the  defendant  Guardian  Casualty  &  Guaranty  Com- 
pany a  corporation  organized  under  the  laws  of  the  state  of  Utah; 
that  pursuant  to  law  a  contract  was  entered  into  between  the  plaintiff 
city  and  the  defendant  Beer's  Building  Company  for  the  construction 
of  a  certain  bridge  in  the  city  of  Seatue ;  that  by  the  terms  of  the  con- 
tract the  Beer's  Building  Company  was  required  to  furnish  a  bond  in 
the  sum  of  $50,000  for  the  faithful  performance  of  .said  contract,  and 
the  payment  of  all  labor  and  material  used  in  the  construction  of  said 
bridge,  and  the  completion  of  the  same  within  a  specified  time;  that 
the  defendant  Guardian  Casualty  &  Guaranty  Company,  as  surety,  ex- 
ecuted such  bond  for  the  faithful  performance  of  said  contract  and 
the  payment  of  all  laborers,  mechanics,  subcontractors,  materialmen, 
and  payment  of  all  supplies  and  provisions  in  the  carrying  on  of  such 
work;  that  the  Beer's  Building  Company  entered  upon  the  said  con- 
tract, and  neglected  and  refused  to  carry  out  the  same  as  provided  by 
the  terms  of  the  contract ;  and  that  the  Guardian  Casualty  &  Guaranty 
Company,  upon  such  default,  proceeded  with  the  said  contract  for  a 
time,  and  thereafter  notified  the  plaintiff  city  that  it  would  not  com- 
plete the  same,  and  did  abandon  the  same,  and  refused  to  be  bound  by 
the  terms  and  conditions  of  the  contract.  The  plaintiff  alleges  damag- 
es in  the  sum  of  $1 10,000. 

This  court,  in  German-American  Mercantile  Bank  v.  Gas  Service 
Corporation  of  America  et  al.,  228  Fed.  827,  at  page  828,  said: 

"It  Is  also  proper  to  unite  in  the  same  action  causes  arising  out  of  the  same 
transaction.  Harding  v.  Ostrander  Tlmher  Co.,  64  Wash,  224  [116  Pac.  635]. 
And  hy  the  same  logite  parties  involved  hi  the  same  transaction,  as  maker  of 
a  note  and  guaranty  under  a  separate  Instrument,  may  be  Jointly  sued.  Bank 
of  California  t.  Union  Packing  Co.,  60  Wash.  456  [111  Pac:  £73].  There  is  in 
the  complaint  but  a  single  cause  of  action.  There  is  but  a  siiigle  controversy, 
and  that  is  the  alleged  Indebtedness  due  the  plaintiff.  Each  of  the  defendants 
may  have  a  separate  defense,  but  that  does  not  create  separable  controversies 
within  the  meaning  of  the  Removal  Act  Louisville  ft  Na^vllie  By.  Co.  v. 
Ide,  114  U.  S.  52,-  6  Sup.  Ot.  735,  20  U  Ed.  63;  Putnam  v.  Ingraham,  114  V. 
S.  57,  5  Sup.  Ct  746,  2»  I*  Ed.  65;  Pirie  et  al.  v.  Tvedt,  116  V.  S.  41,  6  Sup. 
Ct.  1084,  1161,  29  L.  Ed.  881 ;  Starln  v.  New  York,  115  TI.  S.  248,  6  Sup.  Ct. 
28,  29  li.  Ed.  388." 

In  this  case  there  is  but  one  cause  of  action.  The  cause  is  the  fail- 
ure to  carry  out  the  contract  which  was  entered  into  by  the  Beer's 
Building  Company,  and  the  completion  of  which  was  guaranteed  by 
the  Surety  Company.  Trinity  Parish  of  Seattle  v.  JEtaa.  Indemnity 
Co.,  37  Wash.  515,  79  Pac.  1097.  The  transaction  is  one.  The  plain- 
tiff, having  elected  to  sue  the  parties  liable  jointly,  is  pursuing  a  right 
given  it  by  law.  The  issue  in  a  case  of  removal  is  what  the  plaintiff 
makes  it  in  his  complaint.  Bradshaw  v.  Bowdeo  (D.  C.)  226  Fed.  323. 
The  Beer's  Building  Company,  being  a  citizen  of  the  state,  may  not 
deprive  the  plaintiff  of  its  cause  of  action  against  it  by  the  removal  of 
the  officers  of  the  company  from  the  state,  and  in  such  event,  under 
the  provisions  of  the  laws  of  Washington  (section  227,  Rem.  &  Bal. 
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Code),  service  may  be  made  upon  the  secreUry  of  state  and  the  corpo- 
ration be  bound  thereby.  Section  976,  Rem.  &  Bal.  Code,  cannot  avail 
defendant,  as  the  section  expressly  provides  that  the  proceedii^s  of  the 
plaintiff  shall  not  be  affected;  nor  can  the  fact  that  the  prayer  is  for 
$110,000  and  $50,000  against  the  respective  defendants  control  the 
controversy,  considered  with  the  all^ations  in  the  complaint.  The 
only  damage  claimed  is  $60,000,  and  no  recovery  under  the  allegations 
could  be  permitted  in  excess  of  the  bond  sued  on. 

Prom  an  examination  of  the  files  in  tibis  case  and  the  law  governing 
the  issue,  I  think  the  conclusion  is  inevitable  that  the  cause  must  be  re- 
manded; and  such  is  the  order. 


Bz  parte  MARGIASSO. 
(IMstrlct  Coiut,  S.  D.  New  York.    January,  1W7.) 

BAMKBUWOT    9=9893 — RlCTJCAHK    Or    BAITKRUIT   ntOK    IlCPBISOErKENT. 

Under  Bankr.  Act  July  1.  1896^  c.  Ml,  {  9,  30  SUt  549  (Comp.  St.  1916. 
{  9693),  providing  that  a  basknipt  shall  be  exempt  from  arrest  on  civil 
process,  except  When  Issued  from  a  court  of  hankruptcy,  or  from  a  state 
court  upon  a  debt  or  claim  from  which  his  disidiarge  is  bankruptcy  would 
not  be  a  releaae,  a  bankrupt  in  custody  under  a  body  execution  on  a 
judgment  dlsdiargeable  in  bankruptcy  will  be  released  on  habeas  corpus, 
though  the  arrest  was  prior  to  the  filing  of  the  petition,  especially  in 
view  of  General  Order  80  (89  Fed.  xii,  32  O.  C.  A.  xxx)  providing  that, 
If  the  petitioner  during  the  pendency  of  the  proceedings  be  arrested  "or 
imprisoned"  upon  pro«ess  in  any  dvil  action,  the  District  Court  may  issue 
a  writ  of  habeas  corpus,  and  ascertain  wh^:her  such  process  has  been 
Issued  for  the  collection  of  a  provable  claim,  and,  if  so,  he  shall  be  dis- 
charged. 

[Ed.  Note.— For  other  casea,  see  Bankruptcy,  Oent  Dig.  H  619-622.] 

Petition  by  Charles  Margiasso,  alleged  bankrupt,  for  a  writ  of 
habeas  corpus.    Writ  sustained,  and  prisoner  discharged. 

Sternberg,  Jacobson  &  Pollock,  of  New  York  City  (Samuel  H, 
Sternberg  and  Henry  W.  Pollock,  both  of  New  York  City,  of  counsel), 
for  petitioner. 

Felix  Antonacchio,  of  New  York  City,  for  judgment  creditor. 

AUGUSTUS  N.  HAND,  District  Judge.  This  is  an  application 
on  a  writ  of  habeas  corpus  to  dischai^e  a  bankrupt,  who  was  arrested 
prior  to  the  filing  of  a  voltmtary  petition  in  bankruptcy.  The  body 
execution  was  issued  by  reason  of  a  judgment  obtained  in  the  state 
court  for  negligence  arising  out  of  an  automobile  accident.  I  do  not 
understand  it  to  be  disputed  that  the  debt  is  dischargeable  in  bank- 
ruptcy. 

Judge  Brown,  in  Re  Claiborne  (D.  C,  N.  Y.)  5  Am.  Bankr.  Rep. 
812,  109  Fed.  74,  held  that  the  ninth  section  of  the  Bankruptcy  Act 
did  not  authorize  the  discharge  of  bankrupts  from  imprisonment  where 
they  had  been  arrested  prior  to  the  filing  of  the  petition.  Judge  Brown 
said  that  the  language  of  General  Order  XXX  (89  Fed.  xii,  32  C.  C 
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A.  xxx)  only  authorizes  a  writ  of  habeas  corpus  ad  testificandum 
where  Ae  bankrupt  was  already  under  arrest  when  the  petition  jvas 
filed.  Judge  Holt,  in  the  case  of  People  ex  rel.  Taranto  v.  Erlanger, 
Sheriff  (D.  C,  N.  Y.)  13  Am.  Bankr.  Rep.  197,  132  Fed.  883,  held  that 
the  language  of  section  9,  providing  that  "a  bankrupt  shall  be  exempt 
from  arrest  upon  civil  process,"  covers  not  only  the  case  of  arfest,  but 
of  detention  after  arrest. 

I  think  great  weight  attaches  to  an  apparent  general  policy  of  the 
law  to  give  bankrupts  personal  immunity  pending  the  continuance  of 
the  bankruptcy  proceedings.  The  following  language  of  General  Or- 
der XXX  is  also  significant : 

"•  •  •  If  the  petitioner,  during  the  pendency  of  the  proceedings  In 
bankmptcy,  he  arrested  or  imprisoned  npon  process  in  any  dvll  action,  the 
District  Court,  upon  his  application,  may  issue  a  writ  of  habeas  corpus  to 
bring  him  before  the  court  to  ascertain  whether  such  process  has  been  Issaed 
for  the  collection  of  any  claim  provable  In  bankruptcy,  and  if  so  provable  be 
shall  be  discharged.    •    •    * " 

It  may  well  be  argued  that  this  general  order,  in  using  the  words  "or 
imprisoned,"  contemplated  a.  release  from  arrests  made  during  the 
bankruptcy  proceeding  and  from  imprisonment  upon  arrests  when- 
ever made  in  cases  where  the  debt  was  dischargeable.  Judge  Ray,  in 
Matter  of  Komar  (D.  C.)  37  Am.  Bankr.  Rep.  683,  234  Fed.  378,  de- 
cided only  last  July  in  the  Northern  district,  followed  Judge  Holt  in 
the  Taranto  Case.  Judge  Hale,  in  the  case  of  Turgeon  v.  Emery, 
Sheriff  (D.  C.)  25  Am.  Bankr,  Rep.  694,  182  Fed.  1016,  decided  in  the 
district  of  Maine,  likewise  followed  the  Taranto  Case.  It  is  interesting 
also  to  note  that  Judge  Blatchford,  in  the  case  of  In  re  Seymour,  Fed. 
Cas.  No.  12,684,  reached  the  same  conclusion  in  construing  the  Bank- 
ruptcy Act  of  March  2,  1867  (14  Stat.  517,  c.  176),  as  Judge  Holt 
reached  in  the  Taranto  Case  in  construing  the  present  act.  As  Judge 
Holt  said  in  the  Taranto  Case,  supra : 

"  •  •  •  The  Bankrupt  Act  vacates  all  attachments  or  other  liens,  au- 
thorizes a  stay  of  all  proceedings,  and,  if  Qie  bankrupt  is  discharged,  will 
discharge  the  debt  or  any  Judgment  whidi  might  be  recovered  on  it,  and  I 
cannot  avoid  the  conviction,  in  view  of  the  whcde  scheme  of.  the  Bankrupt 
Act  and  of  the  language  of  the  section  in  question,  that  the  bajakrupt  in  such 
a  case  Is  exempt  from  Imprisonment  under  civil  process." 

For  the  foregoing  reas(»is,  the  writ  is  sustained,  and  the  prisoner 
is  discharged. 


In  re  MURPHY  BOOT  ft  SHOE  OO. 

(District  Court,  D.  Massachusetts.    July  U,  1917.) 

No.  22000. 

Bankbuftot  «=»482(3) — Costs  and  Fees — Allowance  of  Counsel  Fees. 

Bankruptcy  proceedings  In  their  origin  were  closely  Involved  with  a 
controversy  between  contending  factions  of  the  stocliholders  in  the  bank- 
rupt corporation.  The  minority  faction  for  the  time  being  held  the 
offices  and  controlled  the  company's  action,  and  were  thus  enabled  to 
authorize  their  attorney  to  resist  adjudication  on  behalf  of  the  coriiora- 
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tlon.  He  at  all  times  acted  tor  tbem  qjdtt  as  much  as  far  the  corporation, 
and  after  tbey  aold  out  Qielr  stock  he  withdrew  from  the  case  and  adju- 
.  dicatlon  was  had  by  consent.  J?eI<I,  that  If,  under  Bankr.  Act  Jnly  1, 
1898,  c.  641,  {  64,  snbsea  b(3),  30  Stat.  563  (Comp.  St  1916,  |  9648),  giving 
priority  to  the  cost  of  administration,  including  one  reasonable  attor- 
ney's fee  to  the  bankrupt  while  performing  the  duties  prescribed  by  the 
Bankruptcy  Act  in  involuntary  cases,  counsel  fees  can  be  allowed  for  re* 
slstlng  adjudication,  they  should  be  granted  only  in  extreme  cases,  where 
such  action  is  plainly  necessary  to  avoid  great  hardship  and  injustice,  and 
the  facts  did  not  make  a  case  of  that  cliaracter. 
[EM.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  ft  874-876,  897.] 

In  Bankruptcy.  In  the  matter  of  the  Murphy  Boot  &  Shoe  Compa- 
ny, bankrupt.  On  petition  by  Asa  P.  French  for  allowance  of  counsel 
fees.    Order  of  referee  affirmed. 

Francis  P.  Garland  and  Roy  Brackett,  both  of  Boston,  Mass.,  for  pe- 
titioner. 

Heniy  F.  Knight  and  Johnson,  Clai^  &  Underwood,  all  of  Boston, 
Mass.,  for  trustee. 

MORTON,  District  Judge.  This  is  a  petition  by  an  attorney  at  law 
for  payment  from  the  estate  for  professional  services  rendered  to  an 
alleged  bankrupt  in  resisting  adjudication.  The  learned  referee  ruled 
that  he  had  no  power  to  make  such  an  allowance.  Undoubtedly  Pratt 
V.  Bothe,  130  Fed.  670,  65  C.  C.  A.  48,  decides  the  point  here  presented 
adversely  to  the  petitioner.  He  contends,  however,  that  that  case  puts 
too  severe  a  construction  on  section  64,  subsec.  b(3),  does  not  give 
sufficient  weight  to  the  general  scope  and  purpose  of  the  Bankruptcy 
Act,  and  establishes  a  rule  capable  of  working  gross  injustice.  I  infer 
that  these  views  are  to  some  extent  shared  by  counsel  for  the  trustee. 
There  is  much  to  be  said  in  favor  of  construing  the  administrative  por- 
tions of  a  statute  so  purely  commercial  in  character  as  the  Bankruptcy 
Act  so  as  to  permit  just  and  practical  working  rules.  This  must  have 
been  the  intention  of  its  framers.  Its  various  provisions  should  be 
read  with  this  paramount  purpose  in  mind,  and,  if  possible,  so  con- 
strued as  not  to  defeat  it.  See  Collier  on  Bankruptcy  (lOth  Ed.)  pp. 
833©,  844b,  and  899,  where  the  diflferent  sections  bearing  on  this  mat- 
ter are  discussed  and  cases  collected. 

It  is  not  necessary,  however,  to  decide  whether  Pratt  v.  Bothe,  su- 
pra, ought  to  be  followed  in  this  district,  because,  even  assuming  that 
the  court  has  discretionary  power  to  allow  such  counsel  fees,  it  seems 
to  me  that  it  ought  not  to  do  so  in  this  instance.  The  present  bank- 
ruptcy proceedings  were,  in  their  origin,  closely  involved  with  a  con- 
troversy between  two  contending  factions  of  stockholders  in  the  bank- 
rupt corporation.  The  faction  which  employed  Mr.  French  were  in 
the  minority,  but  for  the  time  being  held  the  offices  and  controlled  the 
action  of  the  company.  They  were  thus  enabled  to  authorize  their  at- 
torney to  represent  it  and  to  direct  its  action,  properly  and  honestly  so 
far  as  appears,  in  their  interest.  Mr.  French  was  at  all  times  acting 
for  them  quite  as  much  as  for  the  corporation  itself.  Later  the  inter- 
ests which  employed  him  sold  out  their  stock,  he  withdrew  from  the 
case,  and  adjudication  was  had  by  consent. 

For  obvious  reasons,  no  general  practice  ought  to  be  established  of 
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allowing  counsel  fees  for  services  in  resisting  adjudication.  If  they 
can  be  allowed  at  all,  they  should  be  granted  only  in  extrane  cases, 
where  such  action  is  plainly  necessary  to  avoid  great  hardship  and  in- 
justice. This  case  is  not  of  that  character,  and  no  allowance  should 
therefore  be  made  for  counsel  fees  in  opposing  the  petition,  nor 
should  any  allowance  be  made  to  counsel  for  intervening  creditors. 
Order  of  referee  aflfirnied. 


PIOKEBING  LAND  &  TIMBER  CO.  T.  WISBY  st  aL 

(District  Court,  W.  D.  Louisiana,    ivij  10,  1M7.) 

No.  1139. 

CouBfrs  «es»296 — Fedksju.  Cotthts — JtrBisDiciiow— Suit  bt  QoYWtttaTn  Oon- 

TBAOTOS. 

That  a  domestic  corporation  was  operating  its  sawmiU,  in  tb«  execution 
ot  a  contract  witli  the  government  to  manufactnre  and  sell  to  ttie  govern- 
ment its  full  output  of  battleship  decking,  and  had  pledged  to  tlie  govern- 
ment tlie  entire  use  of  lt«  lawmlU  for  tbe  manufacture  thereof,  did  not 
give  a  federal  District  Court  jurisdiction  of  a  suit  to  restrain  defendants 
from  Intimidating  and  running  off  tbe  corporation's  laborers,  under  tbe 
statute  giving  the  District  Court  Jurisdiction  of  suits  by  the  United  States, 
or  by  any  officer  thereof,  authorised  by  law  to  sue,  as  the  suit  was  not 
brought  by  the  United  States,  or  by  its  officers  or  agents,  but  by  an  in- 
dependent contractor,  and  moreover  the  statute  does  not  give  Jurisdiction 
of  suits  by  agenta  of  the  United  States.. 

IBd.  Note.'-For  other  cases,  se^  Courts,  Cent.  Dig.  |  838.] 

In  Equity.  Suit  by  Pickering- Land  &  Timber  Company  against 
William  Wisby,  Sr.,  and  others  for  an  injunction.  On  question  of 
jurisdiction.     Bill  dismissed. 

Plaintiff,  alleging  that  defendants  had  conspired  together  to  intim- 
idate and  run  off  the  negro  labor  employed  at  its  sawmill,  filed  peti- 
tion praying  for  writs  of  injunction.  The  plaintiff  is  a  Louisiana  cor- 
poration, and  this  court  is  claimed  to  have  jurisdiction  solely  on  the 
ground  that  it  was  operating  its  plant  in  the  execution  of  a  contract 
with  the  United  States  government  to  manufacture  and  sell  to  it  its 
full  output  of  battleship  decking,  and  that  it  pledged  to  the  government 
the  entire  use  of  its  sawmill  for  the  manufacture  of  such  lumber  and 
lumber  products  as  might  be  needed  in  the  prosecution  of  the  war  with 
Germany,  that  it  is  therefore  operating  its  mill  as  an  agent  of  the  United 
States,  and  that  the  threatened  acts  of  the  defendants,  if  not  enjoined, 
will  prevent  its  manufacturing  and  delivering  to  the  United  States  the 
lumber  thus  contracted  for. 

Alexander  &  Wilkinson,  W.  C.  Davis,  and  J.  G.  Palmer,  all  of 
Shreveport,  La.,  for  plaintiff. 

JACK,  District  Judge  (after  stating  the  facts  as  above).  The  Dis- 
trict Courts  of  the  United  States  have  jurisdiction  in  "all  suits  of  a 
civil  nature,  at  common  law  or  in  equity,  brought  by  the  United  States, 
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or  by  any  officer  thereof  authorized  by  law  to  sue  *  *  *  "  (Judicial 
Code  TAct  March  3,  1911,  c.  231]  §  24,  36  Stat.  1091  [Comp.  St.  1916, 
§  991];;  but  no  jurisdiction  is  conferred  on  the  federal  courts  in  suits 
by  an  "agent"  of  the  United  States.  This  suit  is  brought  neither  by  the 
United  States,  nor  by  an  officer  thereof,  and  this  court  is  therefore 
without  j  urisdiction. 

Counsel  cites  the  case  of  Western  Union  Tel.  Co.  v.  City  Council  of 
Charleston  et  al.  (C.  C.)  56  Fed.  419,  in  which  an  injunction  was  sought 
against  the  defendant,  enjoining  it  from  enforcing  a  license  tax  of  $500 
per  annum.  Motion  was  made  to  dismiss  the  bill  for  want  of  jurisdic; 
tion,  the  amount  of  the  license  being  less  than  $2,000  (the  then  min- 
imum jurisdicti(Mial  amount),  to  which  motion  plaintiff  replied  that  by 
reason  of  its  having  accepted  the  provisions  of  the  act  of  Congress  of 
July  24,  1866  (14  Stat.  221,  c.  230  [Comp.  St.  1916,  §§  10072-10077]), 
putting  its  lines  at  the  service  of  the  Unjted  States  for  postal,  mili- 
tary, and  other  purposes,  and  giving  precedence  to  its  messages  over 
all  other  business,  at  rates  to  be  fixed  by  the  Postmaster  General,  it 
thereby  became  an  agent  of  the  United  States,  and  as  such  entitled 
to  come  into  United  States  courts,  without  regard  to  the  amount  in- 
volved, in  all  matters  affecting  its  existence  as  such  agent. 

The  court  sustained  the  jurisdiction  on  this  ground,  but  further  held 
that  jurisdiction  might  be  maintained  on  other  grounds;  that  the 
value  of  the  amoiuit  in  controversy  was  not  merely  the  amount  of  the 
annual  license,  but  the  value  to  the  company  of  the  injunction,  which 
was  of  much  more  value  than  the  sum  immediately  demanded,  the 
ri^t  to  conduct  its  business  being  involved  and  the  value  of  its  fran- 
chise threatened.  The  court  clearly  had  jurisdiction  on  this  latter 
ground,  but  I  think  the  cases  cited  by  the  court  do  not  sustain-  its  jur- 
isdiction on  the  ground  of  plaintiff's  being  a  federal  agency. 

In  Yardley  v.  Dickson  (C.  C.)  47  Fed.  835,  the  first  case  cited,  the 
plaintiff  was  receiver  of  a  national  bank  and  was  held  to  be  an  "officer 
of  the  United  States";  and  in  the  other  case.  United  States  v.  Shaw 
(C.  C.)  39  Fed.  435,  3  L.  R.  A.  232,  the  government  itself  was  plaintiff, 
suing  on  a  postmaster's  bond. 

In  the  case  at  bar  the  plaintiff  does  not  claim  to  be  an  officer  of  the 
United  States  (it  could  not,  being  a  corporation),  but  it  is  contended 
that  it  is  an  agent  of  the  government.  I  think  it  is  not  an  agent,  but 
an  independent  contractor,  which  has  engaged  to  sell  its  output  to  the 
government. 

This  court  is  without  jurisdiction.  The  restraining  orders  heretofore 
issued  are  recalled,  and  plaintiff's  bill  dismissed. 
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In  re  PAN-AMERICAN  MATCH  CO. 

(District  Court,  D.  Massachusetts.    July  16,  1917.) 

No.  24767. 

1.  BARKBcrPTOT  «s>12& — ^BLEOTioir  OF  Tbubixi: — Objsctionb  to  Cladib. 

Wbere  objection  Is  made  to  claims  against  a  bankrupt,  It  Is  discretion- 
ary with  the  referee  either  to  delay  the  election  of  a  trustee  and  go  Into 
the  objection  suffldently  to  determine  whether  the  claims  should  be  voted, 
or  to  suspend  the  claims  and  go  forward  with  the  election  without  them. 

[Ed.  Note— For  other  cases,  see  Banltruptcy,  Cent  Dig.  H  171-179.] 

2.  Bawkbuptct  9s>123 — Election   of  Tbubtek — Bight  to  Votb — "Secubee 

Cbkditob." 

Under  Bankr.  Act  July  1,  1898,  c.  541, 1 1,  subd.  23,  SO  Stat.  644  (Comp. 
St  1916,  {  9586),  defining  a  "secured  creditor"  as  one  who  has  security  for 
Mb  debt  upon  property  of  the  banltrupt  assignable  under  that  act,  or 
owning  Budi  a  debt  for  which  other  persons  secondarily  liable  have  such 
security,  and  section  56b  (Comp.  St.  1916,  {  9640),  providing  that  creditors 
holding  secured  claims  shall  not  be  «itltled  to  vote  at  creditors'  meet- 
ings, the  holder  of  a  note  made  by  the  bankrupt  and  Indorsed  by  third 
persons,  who  put  up  collateral  security  belonging  to  them  as  security  for 
its  payment,  was  not  a  secured  creditor,  and  was  entitled  to  vote  fbr 
trustee,  as  a  claim  not  secured  by  property  of  the  bankrupt  may  eventually 
'  be  presented  as  an  unsecured  claim,  and  the  holder  of  the  note  might  be 
assumed  to  act  in  behalf  of  the  Indorsers. 

[Ed.  Nota — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {f  171-179. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Secured  Creditor.] 

In  Bankruptcy.  In  the  matter  of  the  Pan-American  Match  Com- 
pany, bankrupt.  On  review  of  certain  rulings  of  the  referee.  Order 
affirmed. 

John  B.  O'Brien,  of  Boston,  Mass.>  for  petitioners, 
George  A.  Gaskill    and  Thayer,  Smith  &  Gaskill,  of  Worcester, 
Mass.,  for  alleged  secured  creditor. 

MORTON,  Jr.,  District  Judge.  This  is  a  review  of  certain  rulings 
of  the  referee  made  in  connection  with  the  election  of  a  trustee. 

[1]  As  to  the  Green  claims:  Objection  having  been  made  to  them, 
it  was  discretionary  with  the  referee,  either  to  delay  the  election  and 
go  into  the  objections  sufficiently  to  determine  whether  the  claims 
should  be  voted,  or  to  suspend  the  claims  and  go  forward  with  the 
election  without  them.  In  taking  the  latter  course,  it  does  not  appear 
that  he  abused  his  discretion. 

[2]  As  to  the  Worcester  Trust  Company  claim:  The  trust  com- 
pany held  a  note  for  $15,000,  made  by  the  bankrupt  and  indorsed  by 
certain  third  persons.  The  indorsers  put  up  collateral  security,  be- 
longing to  them,  with  the  trust  company  as  security  for  the  note.  The 
collateral  and  the  indorsements  were  of  sufficient  value  to  make  pay- 
ment of  the  note  practically  certain.  Notwithstanding  these  facts,  the 
learned  referee  allowed  the  trust  company,  against  objection,  to  prove 
as  an  unsecured  creditor  its  full  claim  on  the  note.  The  effect  of  this 
ruling  was  to  give  the  trust  company  control  of  the  appointment  of 
trustee. 
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The  question  is  whether  the  trust  company  was  a  "secured  creditor." 
If  so,  of  course,  it  was  not  entitled  to  ptovf  an4  vpte,  as  it  was  per- 
mitted to  do,  3.  A,  §  5i6b.  The  expression  "secured  cneditor"  is  de- 
fined in  the  act  as  follows: 

"(^)  'Secured  creditor*  shall  Include  a  creditor  who  has  security  for  his 
debt  upon  the  property  of  the  bankruiit  of  a  nature  to  be  aastgaable  aader 
this  act,  or  who  owns  such  a  debt  for  wbleh  some  Indonier,  aaraty,  or  other 
persons  secondarily  liable  for  the  bankrupt  has  sucti  aecnrlty  upon  tb^  bank- 
rupt assets." 

A  creditor's  claim  mi^y  be  amply  secured,  but  he  h  Qot  a  "secured 
creditor,"  within  the  meaning  of  the  act,  unless  the  security  is  on 
"property  of  the  bankrupt."  The  reason  for  such  a  rule  probably  is 
that,  when  no  property  of  the  bankrupt  is  held  as  secarity,  tb«  claim 
is,  as  to  the  estate,  an  unsecured  one,  and  may  eventually  be  so  pre- 
sented against  it.  It  is  true  that  the  trust  company  here  has  no  finan- 
cial interest  in  an  efficient  administration  in  bankruptcy;  but  the  in- 
dorsers  have,  and  the  trust  company  may  be  aesnmed  to  act  in  their 
behalf.  In  re  Noyes  Bros.,  127  Fed.  286,  62  C.  C.  A.  218  (C.  C.  A. 
1st  Cir.) ;  In  re  Headley  (D.  C.)  97  Fed.  765 ;  Gorman  v.  Wright,  136 
Fed.  164,  69  C.  C  A,  76;  In  re  Bailey  (D.  C.)  176  Fed,  990;  Collier, 
Bankruptcy  (10th  Ed.)  p.  724;  Remington  oo  Bankruptcy  C?d  Ed.) 
§756. 

Order  of  referee  affirmed. 


In  te  CHIN  OWN  et  aL 

(District  Court,  W.  D.  Washington,  N.  D.    February  16,  1917J 

No.  8518. 

AXJBNS  «=932(12) — Deportation  'Psl0tmK0XP9^^-^^Lefrpty^^B^fU 

In  view  of  Chinese  E^xcluslon  Act  May  5,  1892,  c.  60,  J  6,  27  Stat.  25 
K30IRP.  f^t.  1016,  f  41^%  prQTldfng  that  no  )nim  or  <|ourt  sl^all  In  the 
first  Instanqe,  op  application  for  writ  of  habeas  corpus  'bj  a  Chinese  per- 
i$on  denied  permission  to  land,  allow  su(4i  person  to  go  on  ball,  end  rale  SS 
of  the  Circuit  Court  of  Appeals  foi<  the  Kinth  drcvUt  (Me  Fed.  xvll,  124 
O.  C.  A.  xvU)  prorldlag^  that  peoAivg  aa  appeal  In  )i<^bo«<9  corpua  cases 
tbe  custody  9t  the  priaMter  eha^  not  be  disturb^,  CbtaJ^se  persons  will 
Bot  ba  released  <m  bail  pending  an  appeal  .from  an  order  discharging  a 
writ  of  habeas  corpus  and  remanding  them  to  the  custody  of  the  Immigra- 
tion authorities  for  depottatlori,  where  every  contention  raised  by  tbam 
has  been  decided  against  them  by  declslODS.  eX  the  appellate  couite,  and 
th/ert  Is  nothing  in  the  persiQaal  ^vimnsaent  STPmvU»f  tavorabla  con- 
sldpratipn  of  the  amplications. 

Application  by  Chin  Own  and  another  for  bail.    A{^icati<Mi  denied. 

John  J.  Sullivan,  of  Seattle,  Wash.,  for  relator. 
Clay  Allen.  U.  S.  Dist.  Atty.,  and  Albert  Moodje,  Asst  U.  S-  Dist 
Atty.,  both  of  Seattle,  Wash.,  for  respondent. 

NETERER,  District  Judge.    The  relator  has  applied  for  release 
on  bail  pending  the  hearing  of  appeal  from  an  order  discharging  the 
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writ  of  habeas  cor^Us  issued  and  f  ertiartdihg  the  petltionef  to  the  Com- 
missioner of  Immigration  to  carry  out  the  order  of  deportation  issued 
by  the  Secretary  of  Labor.  The  petition  for  writ  alttegeS  that  the  relator 
was  bom  in  San  Francisco,  Cal.,  iii  1876,  and  removed  to  Seattle 
with  his  parents  when  he  was  five  years  of  age,  where  he  resided  until 
1891,  and  then  removed  to  Boston,  Mass. ;  that  in  1895  his  pjtrents  rt- 
tUmed  to  China,  and  the  petitioner  lived  in  Seattle  until  1900,  at  which 
time  he  went  to  Qiioa  on  a  visit,  and  on  the  29th  day  of  November, 
1902,  entered  the  United  States  at  Port  Townsend,  \A/^ash.,  on  his  re- 
turn to  the  United  States ;  that  after  a  short  stay  in  Seattle,  he  went 
to  Boston,  where  he  resided  until  1907,  in  which  year  he  went  to 
China,  and  is  now  returning,  claiming  his  right  to  enter,  with  his 
minor  soft. 

I  think  the  application  for  bail  ift  this  case  must  be  denied.  Section 
5  of  the  Chinese  Exclusion  Act  (27  Stat.  25)  provides  that  no  judge 
or  court  shall,  in  the  first  instance,  on  application  for  writ  of  habeas 
corpus  by  a  Chinese  p«fSon  who  has  been  denied  permission  to  land, 
allow  such  person  to  g'o  on  bail,  arid  court  rule!  33  of  the  Circuit  Court 
of  Appeals  of  this  circuit  also  provides  that  pending  an  appeal  the 
custody  of  die  prisoner  shall  not  be  disturbed.  The  inherent  right  of 
the  court  to  adnfit  the  relatctf  to  bail,  after  the  cotirt  ha*  affirmed  the 
finding  of  the  Commissioner  and  denied  his  fight  to  erttet,  When  the 
statute  expressly 'prohibits  the  admission  to  bafl  before  the  court  has 
thus  found  (Jem  Yuen  [D.  C]  188  Fed.  350),  would  seem  to  be  sup- 
ported by  a  very  slender  thread.  The  status  of  the  relator  is  not 
changed.  The  writ  does  not  disturb  the  custody,  but  simply  requires 
his  production  for  the  purpose  of  examining  into  the  legality  of  his 
detention.  The  relator  is  not,  in  a  legal  sense,  within  the  IMited  States. 
No  power  is  given  by  the  statute  to  the  couft  to  admit  an  allefl  by  giv- 
ing bail  pending  an  appeal  from  a  decision  of  the  court  finding  that 
he  has  been  accorded  a  fair  hearing  by  the  Immigration  ComiHisstoner. 
U.  S.  V.  Sisson  (t).  C.)  220  Fed.  538;  In  re  Chin  Yuen  Sing  (C.  C.)  65 
Fed.  788.  The  powers  of  courts  are  prescribed  and  limited  by  the 
Congress.  Congress  likewise  prescribes  the  duties  and  fixes  the  pow- 
ers of  the  Commissioner  of  Immigration.  Ex  parte  Moola  Singh 
(D,  C.)  207  Fed.  780.  The  findings  of  the  Commissioner  are  conclu- 
sive (Chin  You  V.  U.  S.,  208  U.  S.  11,  28  Sup.  Ct.  201,  52  U  Ed.  369}, 
and  the  power  of  the  court  is  limited  to  ascertaining  whether  a  fair 
trial  was  accorded. 

The  courts  of  the  several  districts  are  somewhat  at  variance  on  the 
subject  of  allowing  bail  pending  an  appeal  from  an  order  of  depor- 
tation, and  while  the  court  may  have  inherent  power,  indq>endent  of 
statute,  according  to  the  rules  of  common  law  and  ancient  jurisdiction, 
to  admit  to  bar!  (Wright  v.  Henkel,  190  U.  S.  40,  23  Sup.  Ct.  781. 
47  L.  Ed.  948;  In  re  Chin  Wah,  187  Fed.  594,  109  C.  C.  A.  422),  under 
special  circumstances,  I  do  not  think  that  as  a  matter  of  sound  jMiicial 
cUscretion,  under  the  circumstances  of  this  case,  that  power  should  be 
exercised.  Every  contention  raised  by  the  relator  has  been  decided 
against  him  by  decisions  of  the  Court  of  Appeals  of  this  circuit  and 
by  decisions  of  the  Supreme  Court  of  the  United  States,  and  there  is 
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nothing  in  the  personal  environment  disclosed  which  prompts  favorable 
consideration  of  his  request. 
Application  denied. 


UNITED  STATES  T.  ONE  CERTAIN  SIX-PASSENGEK,  SIX-CYUNDBB, 
rOBTT-BIGHT  HOBSB  POWER  LOCOMOBILE. 

(District  Court,  W.  D.  Washington,  N.  D.    April  17,  1917.) 

Na  3370. 

CvsTOMfS  Ddtieb  «=»132— FOKFsrrnBES — Rbi-ief  from   FoRraiTtiBE. 

Under  Kev.  St.  S|  3061,  8062  (Comp.  St.  1916,  S(  tS763.  5764),  authorizing 
searches  and  seizures  of  vehicles,  etc.,  for  violations  of  the  customs  laws, 
section  3087  (Comp.  St.  1816,  i  5790),  requiring  the  coUector  to  cause  suit 
for  a  forfeiture  to  be  commenced,  and  Act  June  22,  1874,  c,  391.  S  17,  18 
Stat.  189  (Comp.  St.  1916,  8  10132),  providing  that  whenever  any  person, 
charged  with  having  Incurred  any  forfeiture,  shall  present  his  petition 
to  the  Judge  of  the  District  Court,  setting  forth  the  facts  and  praying  for 
relief,  the  judge  shall,  If  the  case  requires,  proceed  to  Inquire  In  a 
summary  manner  Into  the  circumstances  of  the  case  and  transmit  the 
facts  appearing  on  the  Investigation,  with  a  copy  of  the  evidence,  to  the 
Secretary  of  the  Treasury,  the  District  Court  cannot  take  Jurisdiction, 
where  no  forfeiture  has  been  declared,  though  an:  aut«nobUe  has  been 
seized  for  an  alleged  violation  of  the  customs  laws. 
[Ed,  Note.— For  other  cases,  see  Customs  Duties,  Cent  D'ig.  J  335.] 

Proceeding  by  the  United  States  against  One  Certain  Six-Passenger, 
Six-Cylinder,  Forty-Eight  Horse  Power  Locomobile.  On  petition 
for  return  of  the  automobile.    Jurisdiction  declined. 

Clay  Allen,  U.  S.  Dist.  Atty.,  of  Seattle,  Wash.  . 
Hall  &  Cosgrove,  of  Seattle,  Wash.,  for  claimant 

NETERER,  District  Judge.  Lucile  Gertrude  Scharlin  has  presented 
a  petition  in  which  she  alleges  that  she  is  the  owner  of  a  certain  auto- 
mobile, which  is  described,  which  was  seized  by  a  special  agent  of 
the  collector  of  custcans  for  alleged  violation  of  the  revenue  laws,  and 
says  the  exact  nature  of  which  is  unknown  to  her,  though  she  is  in- 
formed by  the  United  States  district  attorney  that  it  was  seized  and  is 
being  held  on  the  ground  that  it  had  been  used  in  the  transportation 
of  opium  and  the  derivatives  of  opium.  She  denies  it  was  so  used,  I 
and  prays  that  the  car  be  returned,  and — 

"that  if.  In  the  opinion  of  this  court  the  case  requires,  said  court  shall  pro- 
ceed to  Inquire  In  a  summary  manner  Into  the  circumstances  of  the  case,  and 
that  a  time  cert:aln  be  fixed  by  this  court  and  an  order  Issued  requiring  said 
district  attorney  and  said  coUector  of  customs  to  appear  and  show  cause,  if 
any  they  have,  why  this  petition  should  be  refused." 

This  car  was  seized  under  section  3061,  Rev.  Stat.  U.  S.,  and  under 
section  3062,  Rev.  Stat.,  it  is  liable  to  forfeiture  to  the  United  States. 
It  is  not  alleged  in  the  petition  that  the  car  is  forfeited,' nor  does  the 
agreed  statement  of  facts  which  has  been  filed  disclose  a  forfeiture. 
Section  3087,  Rev.  Stat.,  provides  that  when  any  seiztitre  is  made  the 
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collector  of  customs  shall  cause  suit  for  a  forfeiture  to  be  com- 
menced.   Act  June  22,  1874,  c.  391,  §  17,  provides  that : 

"Whenever,  for  an  alleged  violation  of  the  customs  revenue  laws,  any 
person  who  shall  be  charged  with  having  incurred  any    •    •    •    forfeiture 

*  •  •  shall  present  his  petition  to  the  Judge  of  the  District  [Court]  In 
which  the  alleged  violation  occurred,  or  in  which  the  property  is  situated. 
Betting  forth,  truly  and  particularly,  the  tacts  and  circumstances  of  the  case, 
and  praying  for  relief,  such  Judge  shall,  if  the  case,  in  his  Judgment,  requires, 
proceed  to  inquire,  in  a  summary  manner  Into  the  drcumstanoes  of  the  case, 

•  •  ♦  of  which  the  district  attorney  and  the  collector  shall  be  notified  by 
the  petitioner,  in  order  that  they  may  attend  and  show  cause  why  the  peti- 
tion should  be  refused." 

The  act  further  provides  that  the  facts  appearing  at  such  summary 
investigation  shall  be  stated  and  annexed  to  the  petition,  and,  together 
with  a  certified  copy  of  the  evidence,  transmitted  to  the  Secretary  of 
the  Treasury,  who  shall  have  power  to  remit  such  forfeiture. 

I  think,  from  an  examination  of  the  petition,  the  agreed  facts,  and 
the  law  under  which  it  is  presented,  that  this  court  cannot  take  jurisdic- 
tion. The  relief  can  only  be  had  when  the  forfeiture  has  been  declared. 
No  forfeiture  is  alleged  or  shown,  and  without  a  forfeiture  there  is  no 
relief  which  can  be  granted.  The  Supreme  Court,  in  U.  S.  v.  Morris, 
10  Wheat.  (23  U.  S.)  295, 6 1*  Ed.  314,  in  discussing  this  question,  said : 

"Nor  will  the  remission  be  granted  before  condemnation,  unless  the  petition- 
er will  admit  the  forfeiture  has  been  Incurred." 

In  U.  S.  V.  ISOVit  Dozen  Long  Gloves  (D.  C.)  168  Fed.  1010,  and 
The  Princess,  Fed.  Cas.  No.  11,431,  it  was  held  that  until  a  forfeiture 
had  been  declared  the  court  would  not  take  cognizance  of  such  peti- 
tion. 


In  re  O^  li.  WABD  ft  OO.  et  aL 

(District  Court,  N.  D.  California,  lUrst  Division.    May  25,  1917.) 

No.  9900. 

Bankruptcy  ®=32S8(2) — CoiiKorioN  or  Assets — Sckmakt  Pbockedinos. 

Where,  within  four  months  before  bankruptcy,  the  bankrupt,  to  re- 
lease an  attachment,  dqposl||ld  money  with  the  constable  In  lieu  of  a 
bond,  and  after  the  adjudication,  and  the  election  of  a  trustee,  the  at- 
tachment creditor,  with  knowledge  thereof,  procured  the  entry  of  Judg- 
ment and  the  Issuance  of  an  execution,  in  pursuance  of  which  the  con- 
stable paid  the  money  In  his  hands  to  the  attachment  creditor,  the  attach- 
ment creditor  was  not  such  a  bona  fide  adverse  claimant  as  would 
compel  the  trustee  to  resort  to  a  plentiry  suit,  and  a  summary  order  re- 
quiring the  payment  of  such  money  to  the  trustee  was  proper. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  C&A.  Dig.  g  447.] 

In  Bankruptcy.  In  the  matter  of  O.  L.  Ward  &  Co.,  a  copartner- 
ship, and  O.  L.  Ward,  a  member  of  such  partnership,  individually, 
bankrupts.    On  petition  to  review  an  order  of  the  referee.    Affirmed. 

Charles  Quayle,  of  Oakland,  Cal.,  for  petitioner. 
J.  W.  Dignan,  of  Oakland,  Cal.,  for  trustee. 
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DOOLING,  District  Judgt.  Review  is  aought  of  an  order  of  th« 
referee  directing  W.  E.  Dean  to  pay  over  to  iha  trttstde  of  th*  bank- 
rupts the  sum  of  $253. 

Within  four  monthi  before  the  institution  of  the  bankruptcy  pro- 
ceedings, the  petitioner,  Deah,  hkd  brought  suit  against  the  bankrupts 
and  attached  certain  of  their  property.  To  release  the  attachment  they 
gave  to  the  constable  $253  in  cadh,  in  lieu  of  a  bond.  The  constable 
released  the  attached  property  and  held  in  his  possession  the  money, 
$253,  in  place  of  the  attadied  property.  After  ttie  adjudication  of  the 
bankrupts  and  the  election  of  a  trustee,  and  with  knowledge  of  such 
adjudication  and  election.  Dean  procured  a  judgment  to  be  entered 
against  them  in  the  action  in  question,  and  procured  a  writ  of  execu- 
tion to  be  issued  thereon,  and  in  pursuance  of  said  writ  the  constable 
paid  over  to  him  the  $253  in  his  hands  in  satisfaction  of  the  judgment. 
Upon  a  petition  by  the  trustee,  and  notice  to  Dean,  and  a  hearW  on 
the  merits,  the  referee  made  the  Order  complained  of,  directing  Dean 
to  pay  to  the  trustee  the  $253  so  received  by  hinl  f  rcrm  the  constable. 

The  petitioner  contends  that  the  referee  could  not  by  summary 
proceedings  deprive  him  of  this  money,  because  he  was  an  adverse 
claimant,  in  good  faith,  and  having  the  money  in  his  possession.  This 
claim  is  disposed  of  by  the  language  of  the  Cifcuit  Court  of  Appeals 
of  this  circuit  in  Staunton  t.  Wooden,  179  Fed.  61,  102  C.  C.  A.  355 
as  follows : 

"TUe  mtattot  a  petltloa  In  baakruptcy  la  AIM,  tlw  StirisAMioH  ot  Um  Mmk- 
rui>tcy.  court  beclns,  ntii  tbe  petition  ao  llleid  i»  lis  pendens,  and  noUoe  to  til 
tbe  world.  It  bas  the  effect  both  o<  an  attaduDent  and  an  Injunction,  and 
the  Adjudication  of  bankruptcy  disciiargeB  any  attachment  levied  within  tour 
months  prior  to  the  filing  of  the  petltlMi,  unless  the  bankruptcy  court  Shall 
order  the  lien  preserved  for  tbe  ben^lt  ot  the  bankrupt's  estate,  and  It  oper- 
ates as  a  seizure  of  the  pr(^>ert7,  the  title  to  which  subsequently  passes  to  the 
trustee.  Where  tbe  claim  of  possession  as  against  the  trustee's  right  of 
jpossesslon  Is  based  sol^  on  aa  atbtt&okene  Uta,  wbich  la  annnlled  by  tbe 
adjudication  in  bankruptcy,  the  person  or  officer  so  In  possession  holds  as 
bailee  for  th*  trustee,  and  mtist  deliver  the  property  Upon  proper  demand, 
and  may  be  required  to  do  so  by  summary  order  issued  from  the  bankruptcy 
court  He  is  not  an  adverse  claimant,  and  his  mere  refusal  to  surrender  tbe 
property  does  not  make  blm  such." 

This  is  not  the  case  of  a  creditor  wi|3  has  received  money  from  a 
bankrupt  prior  to  the  iilit^  of  the  petition,  but  of  one  wiio  has  recaved 
money  after  adjudication,  the  title  to  which  money  had  already  passed 
by  operation  of  law  to  the  trustee.  Nor  is  it  the  case  of  a  constable 
releasing  an  attachment  upon  a  bond  given  him  by  third  parties,  which 
bond  would  not  be  invalidated  by  the  bankruptcy  proceedings.  It  is 
the  case  of  a  constable  holding  the  money  of  the  bankrupts  themselves, 
which  money  was  a  part  of  the  assets  to  be  marshaled  and  disposed  of 
by  the  bankruptcy  court,  and  petitioner,  having  received  the  money 
from  the  constable  after  adjudication  and  after  the  election  of  the  trus- 
tee and  w^ith  full  knowledge  of  both  such  adjudication  and  election, 
cannot  be  heard  to  say  that  he  is  such  a  bona  fide  adverse  claimant  as 
would  compel  the  trustee  to  resort  to  a  plenary  suit  Craessler  v, 
Reichwald,  154  Fed.  478,  83  C.  C.  A.  304.* 

The  order  of  the  referee  is  therefore  a6u-med.  - 
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In  re  WHITB. 
(District  Court,  N.  t^.  CSallfornla,  Urst  Division.    :F'ebruary  8, 1917.) 

No.  8700. 
Bank»dptct  «=»415(4)— Dischabob  ot  Bankbupiv-Oppositior  by  Trustee. 
After  entiT  (tf  an  order  <U«d>arglnc  a  bankrupt  without  objection,  ex- 
cept by  the  trustee,  who  was  not  shown  to  have  been  authorized  by  the 
creditors  to  oppose  the  discharge,  a  rehearing  will  not  be  granted,  to  per- 
mit the  trustee  to  produce  evidence  of  his  authority,  which  he  had  full 
opportunity  to  do  on  the  hearing. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  f  726.] 

In  Bankruptcy.  In  the  matter  of  H.  S.  White^  bankrupt.  On  appli- 
cation t^  trustee  for  rehearing  on  application  for  discharge.    Denied. 

For  former  opinion,  see  238  Fed.  874. 

Wilder  Wight,  of  Oakland,  Cal.,  for  bankrupt. 

Clarence  A.  Shuey  and  W.  Dom,  both  of  San  Francisco,  Cal,  for 
trustee. 

DOOLING,  District  Judge.  On  an  application  made  to  the  court  by 
the  bankrupt  for  a  discharge,  the  trustee  appeared  and  filed  specifica- 
tions in  opposition  thereto,  and  the  matter  was  referred  for  hearing 
to  the  referee.  The  referee  reported,  and  recommended  that  a  discharge 
be  denied.  A  hearing  was  thereafter  had  before  the  court  upon  this 
report,  and  the  court  ordered  the  discharge  of  the  bankrupt,  notwith- 
standing the  adverse  report  of  the  referee,  for  the  reason  that  it  no- 
where appeared  that  the  trustee  was  authorized  to  interpose  objections 
at  a  meeting  of  creditors  called  for  that  purpose,  as  required  by  sec- 
tion 14  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  550 
[Comp.  St.  1916,  §  9598]). 

The  trustee  now  moves  that  the  discharge  be  set  aside  and  the  mat- 
ter referred  again  to  the  referee,  and  bases  the  motion  upon  the  ground 
that  the  trustee  was  in  fact  autiiortzed  by  the  creditors  to  oppose  the 
discharge,  ahhough  the  record  as  brought  here  shows  that  whatever  au- 
thoriEation  the  trustee  had  was  by  order  of  the  referee.  The  motion 
to  set  aside  the  discharge  is  opposed  by  the  bankrupt,  who  contends 
that  every  opportunity  was  afiorded  the  trustee  to  make  proof  of  the 
fact  that  he  was  authorized  by  the  creditors  to  oppose  the  discharge,  if 
such  were  the  fact,  and  insists,  as  he  has  at  all  times  insisted,  that  the 
specifications  do  not  show  any  authorization  at  all,  while  the  notice  of 
appearance  filed  by  the  trustee  contains  the  redtal : 

"Th«  tm«te»  bavliv  twen  fltst  <laly  aothMlsM  by  the  abote  court  to  inter- 
pose objections  to  the  iMUiknpt'a  dlscbarge." 

A  re-examination  Of  the  lengthjr  record  and  of  the  voluminous  briefs 
fails  to  disclose  a  smgle  suggestion,  prior  to  the  present  motion,  that 
the  trustee  was  authorized  to  make  opposition  by  any  one  except  "by 
order  of  the  court,"  or  by  "order  of  the  referee,"  which  I  take  to  mean 
the  same  thing.  The  trustee  was  not  taken  by  surprise,  for  the  bank- 
rupt urged  from  the  beginning  the  insufficiency  of  the  specifications 
and  the  lack  of  authorization,  and  I  see  no  reason,  in  view  of  the  con- 
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flicting  affidavits  now  presented,  for  disturbing  the  conclusions  here- 
tofore reached. 

The  petition  for  a  rehearing,  and  the  motion  to  set  aside  the  dis- 
charge, are  denied. 


HUBBEIiL  et  aL  t.  ROYAI.  PASTIME  AMUSEMENT  CO. 
(District  Omrt,  S.  D.  New  York.    May  20,  1»17.) 

1.  COPTBIOHTS    9=>S2 — InFBINOEUCNT PLEADINO. 

As  a  matter  of  pleading,  It  may  be  fairly  Inferred  that,  when  the 
composer  protects  a  musical  composltloa  with  an  unlimited  copyright 
notice,  he  has  written  the  work  for  the  purpose  of  securing  all  rights 
obtainable  under  the  copyright  act,  including  the  right  publicly  to  per- 
form It  for  profit 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent  Dig.  {f  72,  73.1 

2.  CoPTBiQHTs  «=»36 — Rights  Acquiiixd — Pebfobhanck  fob  Pbofit. 

In  Copyright  Act  March  4,  1909,  c.  320,  g  1,  subd.  "e,"  35  Stat  1075 
(Comp.  St.  1916,  S  9517),  providing  that  any  person  entitled  thereto,  upou 
complying  with  the  provisions  thereof  shall  have  the  exclusive  right  to 
perform  the  copyrighted  work  publicly  for  profit,  "tf  It  be  a  musical  com- 
position and  for  the  purpose  of  public  performance  for  profit,"  a  semi- 
colon should  precede  the  words  "and  for  the  purpose  of  public  perfonn- 
ance  tor  profit" ;  but  even  without  the  semicolon  the  statute  merely 
protects  those  who  do  not  In  public  perform  the  musical  composition  for 
profit,  and  does  not  make  the  benefits  acquired  by  the  copyright  proprie- 
tor dependent  upon  his  purpose  or  mental  attitude  when  the  copyright  Is 
obtained. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent.  Dig.  (  37.] 

In  Equity.  Suit  by  Raymond  Hubbell  and  others  against  the  Royal 
Pastime  Amusement  Company.    On  motion  to  dismiss.    Motion  denied. 

Nathan  Burkan,  of  New  York  Ci^,  for  complainants. 
J.  Robert  Rubin,  of  New  York  City,  for  defendants. 

MAYER,  District  Judge.  This  is  a  motion  to  dismiss  the  bill  on  the 
ground  that  the  facts  stated  therein  are  insufficient  to  constitute  a  cause 
of  action  under  the  Copyright  Act  of  March  4,  1909,  as  amended.  'The 
sole  point  urged  is  that  the  bill  is  defective,  because  it  fails  to  allege 
that  the  musical  compositions  involved  were  written  for  the  purpose  of 
public  performance  for  profit. 

[  1  ]  As  a  mere  matter  of  pleading,  I  am  inclined  to  think  that,  when 
the  composer  composes  his  composition  with  an  unlimited  c<^yright 
notice,  it  may  fairly  be  inferred  that  he  had  written  the  work  for  the 
purpose  of  securing  all  the  rights  attainable  under  the  Copyright  Act, 
including  the  exclusive  right  publicly  to  perform  it  for  profit. 

[2]  But  the  controversy  goes  deeper  than  a  mere  matter  of  pleading, 
for  I  am  entirely  satisfied  that  a  semicolon  should  precede  the  words 
"and  for  the  purpose  of  public  performance  for  profit."  This  is  borne 
out  by  a  reading  of  the  committee  reports  and  a  reading  of  the  statute. 
See  Tyrrell  v.  Mayor,  159  N.  Y.  239,  S3  N.  E.  1111,  as  to  the  rules  of 
construction  where  punctuation  is  involved.  If  the  semicolon  is  not 
inserted  at  the  place  above  indicated,  subdivision  "e"  of  section  1  does 
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not  seem  to  make  sense.  Eliminating  the  semicc^on,  the  : 
ever,  that  the  section  amounts  to  is, a  protection  in  favor  od 
sons  who  do  not  perform  publicly  for  profit  the  musical  coi 
as  in  the  case  of  street  parades,  scho<^,  educational,  or  sin 
occasions  and  exhibitions. 

Putting  the  matter  another  way,  the  contention  of  defen< 
the  person  who  becomes  entitled  to  the  copyright,  by  com; 
the  act,  must  state  what  was  in  his  mind  at  me  time  that  he  c 
copyright.  I  am  unable  to  see  any  justification  for  this  vie 
the  purpose  or  mental  attitude  of  the  composer  is  immat 
procedure  is  that  he  complies  with  the  act,  and  as  a  result  o 
pliance  certain  benefits  follow  by  virtue  of  the  statute.  '1 
could  be  further  and  somewhat  elaborately  developed,  but  il 
casion  so  to  do  upon  this  motion,  as  the  point  which  defen 
will  be  preserved,  should  a  trial  be  had. 

Motion  denied. 


Ex  parte  COATZ. 
(District  Court,  W.  D.  Washington,  N.  D.    February  20,  I 
No.  35IS7. 
H*mcts  Cosrus  4aE>45(5) — BYdkrai.  Coustb — Psamata  itt  Cnsrci 

AUTHOBiITISS — RbMKDT    BY    WRIT    O?   EBBOB. 

Except  in  cases  of  great  urgency,  a  fedecal  court  will  m 
corpus,  dlscbaige  a  person  In  tbe  custody  of  the  state  author 
with  a  crime  under  tbe  laws  of  the  state,  on  the  ground  th  i 
.  tutlonal  rights  have  been  violated,  but  will  leave  him  to  b 
writ  of  error  to  the  United  States  Supreme  Court,  after  1 1 
contention  to  the  highest  court  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent.  I  I 
Courts,  Cent  Dig.  H  804,  805.  990.] 

Petition  by  W.  A.  Coatz  for  writ  of  habeas  corpus.    Wri 

Robert  Welch,  of  Seattle,  Wash.,  for  petitioner. 
Alfred  H.  Lundin,  Pros.  Atty.,  and  Frank  P.  Helsell, 
Atty.,  both  of  Seattle,  Wash.,  for  respondent. 

NETERER,  District  Judge.    In  response  to  an  order  (  i 
based  upon  the  petition  herein,  alleging  that  petitioner  i 
deprived  of  his  liberty  by  the  respondent,  the  petitioner   i 
together  with  a  return  to  the  order,  in  which  it  appears  tl  i 
was  charged  under  the  laws  of  the  state  of  Washington  a  i 
habitual  criminal  (section  2286  Rem.  &  Bal.  Codes  of  "  ( 
and  was  accorded  a  trial  pursuant  to  the  laws  of  Washing  i 
upon  a  return  by  the  jurors  finding  the  petitioner  guilty  < 
made,  he  thereupon  appealed  to  the  Supreme  Court  of  i 
Washington,  and  the  conviction  and  judgment  of  the  s  i 
court  was  affirmed ;  that  thereupon  a  petition  for  rehear 
and  the  said  petition  for  rehearing  was  duly  considered  an 
by  the  Supreme  Court  of  the  state  of  Washington  on  tl 
February,  1917,  and  the  remittitur  of  the  Supreme  Court  1    i 
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the  superior  coftirt  of  the  state  by  vlrttie  of  which  fefflhtltuf  the  Judg- 
ment of  the  trial  court  was  Made  final.  The  matter  comes  before  this 
court  in  the  form  of  a  demttrrer  to  the  return  of  the  sheritf  of  King 
county,  and  it  is  contended  by  the  petitioner  that  he  is  sentenced  con- 
trary to  his  constitutional  rights ;  that  he  is  being  twice  put  in  jeop- 
ardy for  the  same  offense,  contrary  to  the  provisions  of  article  5  of 
the  Amendments  to  the  United  States  Constittrtion,  and  contrary  to 
article  1,  §  9,  of  the  state  Constitution. 

Without  discussing  the, merits  of  the  contention  of  the  petitioner,  I 
think  that  the  Supreme  Court  of  the  United  States,  in  Urquhart  v. 
Brown,  20S  U.  S.  179,  27  Sujj.  Ct  4S9,  51  L.  Ed.  760,  has  definitely 
pointed  out  that  tlie  duty  of  this  court  is  to  discharge  the  writ  and  dis- 
miss the  petition.  The  petitioner  being  in  the  custody  of  the  state  au- 
thorities, charged  witfi  a  crime  under  the  laws  of  the  state,  his  duty, 
as  stated  by  the  Supreme  Court  in  Reid  v.  Toires.  187  U.  S.  153,  23 
Sup.  Ct.  89,  47  L.  Ed.  116,  after  presenting  his  contefltion  to  the  high- 
est court  of  the  state  in  which  judgment  could  be  reviewed,  if  unsuc- 
cessful, is  to  take  it  to  the  Supreme  Court  of  the  United  States  by  writ 
of  error,  and  that  only  in  exceptional  cases  should  the  District  Court  in- 
tervene by  writ  Of  habeas  corpus ;  and  hi  Drury  v.  Lewis,  200  U.  S. 
1,  26  Sup.  Ct.  229,  50  L.  Ed.  343,  the  Supreme  Court  reaffirmed  the 
expression  in  Reid  v.  Joaes,  stqnra,  and  stated  that,  mxcept  in  caaea  ot 
peculiar  urgency,  the  federal  court  should  leave  the  petitioner  to  his 
remedy  by  writ  of  error  to  the  Supreme  Court.  The  present  Case  is 
not  one  of  those  of  great  urgency,  involving  the  authority  and  opera- 
tions of  the  general  government,  or  the  obligations  of  thia  couaitry  to, 
or  its  relations  with,  foreign  nations. 

The  writ  will  be  discharged,  and  the  petition  dismissed. 


FRET  &  SON,  Inc.,  v.  WELCH  GRAPE  JUICE  Oa 
(District  Court,  D.  Maryland.    June  2l,  1»17.) 

Costs  ^=9241 — Reversai.  with  Costs. 

Where  the  first  trial  6t  an  action  resulted  In  a  inlstrlat  and  the  s^i^ond 
trial  In  a  verdict  for  defendant,  and  the  Judsfment  was  reversed,  "with 
C06t»,"  all  of  OM  cKist^  of  botli  trials  were  tft:caM«  agAtaat  defendant,  in 
view  of  the  Imv-estabUshed  cuBtom,  both  in  the  federal  aad  In  tUe  stsM 
courts,  that  when  the  mundate  is  In  that  form  all  the  co<td  up  to  that 
time  incurred  in  the  court  below  are  taxed  against  the  defendant  In 
error. 
[Ed.  Note.^For  other  cas^,  see  Costt,  Cent  Dig.  U  640-946L1 

At  Law.  Action  by  Frey  &  Son,  Incorporated,  agaitist  ti»e  Welch 
Grape  Juice  Company.  On  exceptions  to  the  cleric's  taxaCloti  Of  costs. 
Exceptions  overruled. 

Horace  T.  Smith,  of  Baltimore,  Md.,  for  pfeintifi. 
John  Hinkley,  of  Baltimore,  Md.,  for  defendant. 

ROSE,  District  Judge.  This  case  has  now  been  tried  three  times. 
At  the  first  trial  there  was  a  hung  jury.    The  second  trial  resulted  in 
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»  verdict  for  the  defendant.  Th^  pUiotiif  sued  out  a  writ  < 
the  Circuit  Court  ot  AppeaU  reversed  the  judgment  witi 
Fed.  U4,  —  C.  C.  A,  — . 

Upon  receipt  of  the  maudate,  the  clerk  of  this  court,  it 
with  the  ordinary  practice  when  a  mandate  comes  down  i 
taxed  all  the  costs  for  both  trials  below  against  the  defe 
defendant  excepted  to  the  taxation  of  9ny  of  the  costs  b 
it,  and,  in  the  alternative,  to  the  taxation  against  it  of  the 
first  trial.  The  custom  both  in  the  United  States  and  sU 
Maryland,  when  the  mandate  from  the  appellate  court  is 
used  ifi  this  case,  is  to  tax  against  the  defendant  in  error 
up  to  that  time  incurred  in  the  court  below.  The  experii 
of  the  state  and  federal  courts  say  they  are  not  aware 
perience  of  more  than  a  quarter  of  a  century  of  any  excej 
practice,  although  they  are  not  aMe  to  recall  whether  or  nc 
case  of  a  mistrial,  and  a  verdict  for  the  defendant  -in  the 
and  a  reversal  of  the  judgment  entered  thereon  by  ( 
court,  has  ever  before  arisen. 

As  the  verdict  and  judgment  are  now  for  the  plaintiff, 
exceptions  to  the  clerk's  taxati<m  of  the  costs  will  necessa 
ruled;  but,  had  the  result  of  the  third  trial  been  differeo 
it  was,  I  would  not  have  felt  justified  in  sustaining  defen< 
tions,  or  either  of  them,  in  view  of  the  language  of  the  ( 
of  Ai^eals,  emf^oyed,  as  it  was,  after  the  conetmetioa  i 
guage  in  this  district  was  of  so  long  ftandini;. 

They  will  therefore  be  overruled. 


In  fe  TJNITBD  FIVH  ft  -JSiN  CENT  flTORB,  loc 
(District  Gonvt,  8.  D.  Mew  Tocfc.    IMnuaiy  S,  IM 

1.  BaRKBCPTCT  «s>314(6)'— CXAiMS  PMOVAVl-^^T^^a^ 

Where  a  tax  was  valid  under  the  laws  of  the  state,  and 
In  that  state  deductions  for  debts  could  not  be  made,  the 
be  disallowed  as  a  claim  agaisdt  the  estate  of  a  bankrupt  i 
the  ground  that  it  was  unjust  or  imlawfuL 

[Ed.  Nole. — For  othQi  ouas.  see  Baaknptcr,  Gent.  Dig. 

2.  BANKBuncr  ^=99l4i(Q'>— Gmw»— Taxk»— RET^qioii. 

The  federal  courts  have  power  to  revise  state  taxes  prese 
against  the  estates  of  bankrupts. 
im.  N«tft— SV>r  otber  BBafta,  see  Bsafcntptcy.  Cent.  Dig. 

In  Bankruptcy.  In  the  matter  of  the  United  Five  &  Te 
Incorporated,  bankrupt.  On  application  for  allowance  ( 
claim  against  the  estate^  Report  of  special  master  disaffii 
allowed. 

Blau,  Zalkin  &  Cohen,  of  New  York  City,  for  trustee. 
Henry  M.  Hartman,  of  Trenton,  N.  J.,  for  city  of  Tr 
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AUGUSTUS  N.  HAND,  District  Judge.  [1]  A  tax  was  assessed 
ypon  personal  property  of  the  bankrupt  corporation  in  the  city  of  Tren- 
ton valued  at  $7,800,  amounting  to  $184.86.  It  is  conceded  that  the 
bankrupt  had  assets  in  the  city  of  Trenton  to  that  amount,  but,  because 
the  property  belonged  to  an  insolvent  corporation,  the  referee  held  that 
the  tax  was  unjust  and  should  be  disallowed.  I  do  not  find  that  such  a 
tax  was  not  due  under  the  New  Jersey  law.  It  was  not  seriously 
argued  upon  the  hearing  of  the  motion,  nor  in  the  brief  submitted  for 
the  trustee,  that  the  ruling  of  the  state  board  of  New  Jersey  to  the 
effect  that  deductions  for  debts  from  the  assessed  value  of  tangible  or 
corporeal  personal  property  cannot  be  made  in  New  Jersey.  If  Ais  is 
so,  the  tax  is  valid  under  the  state  law,  and  cannot  be  regarded  as  un- 
just or  unlawful  in  any  respect. 

In  Swarts  v.  Hammer,  194  U.  S.  441,  24  Sup.  Ct  695,  48  L.  Ed. 
1060,  the  Supreme  Court  held  that  there  was  nothing  in  the  Bankruptcy 
Act  exempting  property  in  the  hands  of  a  trustee  in  bankruptcy  from 
the  state  and  municipal  taxes  to  which  similar  property  from  the  same 
locality  is  subject.  Speaking  of  the  property  of  the  bankrupt,  the 
court  said: 

"It  iB  dedicated,  It  Is  true,  to  the  payment  of  the  creditors  of  the  bankrupt, 
bat  there  ia  nothing  In  that  to  withdraw  It  front  the  necessity  of  protection 
by  the  state  and  manicipaUty,  or  which  should  ezeaipt  it  from  its  obligations 
to  either." 

[2]  There  is  no  doubt  that  federal  courts  have  power  to  revise  state 
taxes.  In  the  case  of  New  Jersey  v.  Anderson,  203  U.  S.  483,  27  Sup. 
Ct.  137,  51  L.  Ed.  284,  the  Supreme  CJourt  said: 

"The  state  court  may  construe  a  statute  and  define  Its  meaning,  but  wheth- 
er its  constructloa  creates  a  tax  within  the  meaning  of  a  federal  statute,  giving 
a  preference  to  taxes,  Is  a  federal  question,  of  ultimate  decision  In  this  court." 

There  can.be  no  doubt  that  the  sum  sought  to  be  collected  by  the 
city  of  Trenton  is  a  tax,  and  that  it  was  based  upon  an  assessment  of 
property  to  the  value  f  oimd  by  the  assessing  officer. 

For  the  foregoing  reasons,  the  special  master's  report  should  be 
disaflfirmed,  and  the  amount  of  the  tax  allowed. 


Ex  parte  BOBCHABDT. 
(District  Coort,  B.  D.  South  Carolina.    Jane  28, 1917.) 

No.  23& 

AxiENS  ^saei— Natubauzatxor— Ai.nir  KNnaas— "Tnoi  or  Afpuoation." 
Under  Rev.  St  i  2171  (Ck>rap.  St  1916,  S  4362),  providing  that  no  alien, 
who  Is  a  native,  citizen,  subject,  or  denlsen  of  any  country  with  which, 
the  United  States  are  at  war  at  the  time  of  his  application,  diaU  be  thea 
admitted  to  become  a  dtiaen,  the  "time  of  his  ai)pUcatlon"  is  the  time 
when  he  presents  htmaelf  In  open  court  to  be  admitted,  and  not  the  time 
of  filing  the  petition  giving  notice  of  the  application,  and  hence  a  eltizea 
of  Germany  cannot  be  admitted  to  citizenship,  where  bis  application  In 
open  court  was  made  after  a  state  of  war  existed. 
[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  Sf  119-122.1 

4=9Por  other  cues  *ee  same  topic  ft  KBT-NUUBBR  In  all  Ker-Numbered  Dlgeeta  ft  lodexet 
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Application  by  William  Borchardt  for  naturalizaticm.  Petition  de- 
lued  without  prejudice. 

SMITH,  District  Judge.  This  applicant  is  a  German  citizen,  who 
made  his  declaration  of  intention  cm  the  15th  of  May,  1895,  in  the 
county  court  of  the  counter  of  Multnomah,  state,  of  Oregon.  He  has 
served  almost  continuously  since  as  a  soldier  in  the  United  States 
army,  and  has  had  an  honorable  discharge  certificate.  Except  for  the 
fact  that  a  state  of  war  now  exists  between  the  United  States  and 
Germany,  he  would  appear  to  fulfill  the  requirements  of  the  statute 
and  would  be  admitted  to  naturalization. 

The  objection  is  the  provisions  of  section  2171,  United  States  Re- 
vised Statutes,  that  no  alien  who  is  a  native  citizen  or  subject  or  a 
denizen  of  any  country,  state,  or  sovereignty  with  which  the  United 
States  are  at  war  at  the  time  of  his  application  shall  be  then  admitted 
to  become  a  citizen  of  the  United  States.  In  the  view  of  the  court  the 
time  of  his  application  means  when  he  presents  himself  to  the  court 
in  open  court  to  be  admitted.  The  object  of  filing  a  petition  90  days 
before  is  to  give  notice  of  the  application.  The  application  is  after 
the  expiration  of  the  90  days,  when  he  presents  himself  to  the  court 
and  applies.  Under  the  plain  terms  of  the  statute  it  seems  to  the  court 
that  he  is  now  ineligible.  There  have  been  several  decisions  upon  the 
subject,  and  the  court  is  of  opinion  the  better  weight  of  the  reasoning 
is  with  the  decisions  which  have  decided  adversely  to  the  admission 
of  such  applicants. 

With  the  l^slative  motive  and  reasoning  the  court  has  nothing  to 
do.  It  may  be  said,  however,  that  it  might  well  be  considered  whether 
or  not  the  view  of  the  Legislature  was  not  that  to  subject  a  soldier  in 
the  army,  such  as  a  citizen  of  Germany,  to  the  terrible  strain  to  which 
he  would  be  subjected  if  he  were  sent  now  over  to  Europe  to  maintain 
by  force  of  arms  under  the  requirement  of  the  law  the  cause  of  the 
United  States  against  that  of  Germany,  might  be  to  incur  grave  perils. 
However  that  may  be,  the  meaning  of  the  statute  is  clear.  It  seems 
to  this  court  that  the  legislative  instruction  is  that  no  one  shall  be  ad- 
mitted to  be  a  citizen  who  at  the  time  of  his  application  in  open  court 
for  admission  is  a  citizen  of  a  country  with  which  the  United  States  arer 
at  war.  This  decision  might  be  held  to  await  further  action  of  Con- 
gress, but  inasmuch  as  the  applicant  may  desire  to  obtain  appellate  con- 
struction of  the  statute  and  review  the  decision  of  the  court,  it  is  now 
made. 

The  petition  of  the  applicant  is  accordingly  refused,  but  without 
prejudice  to  him  to  renew  his  application  after  the  conclusion  of  peace 
between  the  United  States  and  Germany. 
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